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LAKH  SHORE  ft;  M.  S.  RY.  00.  t. 

PETERSON. 

(Sapreme  Court  of  Indiana.     March  6,  1896.) 

Appbai. — Dbcisiom  —  Whbn  Jdi>ombmt,  and  not 
New  Tbial,  will  bb  Dikected. 
Where  special  findings  of  fact  made  by  a 
jary  are  supported  b;  the  evidence,  and  dearly 
entitle  one  pwt7  to  Judgment  on  the  issues -joined 
br  the  pleadings,  such  judgment  will  be  directed 
by  the  supreme  court  en  appeal,  and  a  new  trial 
will  not  be  ordered,  that  new  issues  may  be 
raiaed. 

On  rehearing.  Overruled.  For  former  opin- 
ion, see  42  N.  B.  480. 

HACKNEY,  O.  J.  The  petition  for  a  re- 
bearing  has  been  supported  by  a  very  earnest 
and  elaborate  brief  by  appellee's  counsel. 
Much  has  been  said  of  this  court's  misconcep- 
tion of  the  theory  of  the  case  as  outlined  by 
the  complaint,  and,  since  the  proper  Tiew  of 
every  question  in  the  case  must  depend  upon 
the  true  theory  of  the  case,  we  have  again 
studied  carefully  the  complaint,  interrogato- 
ries, and  6riginal  briefs,  in  coimection  witb 
the  present  brief.  But  one  of  two  theories 
was  possible,  namely,  the  brakeman  had  ex- 
press authority  to  eject  trespassers,  or  he  had 
implied  authority  to  do  so,  if  the  appellee 
could  recover.  Counsel  does  not  claim  to 
have  embodied  both  of  these  theories  In  his 
complaint,  and,  if  he  did,  it  would  not  sup- 
port him  upon  the  rule  that  a  cause  of  action 
must  proceed  upon  some  single  definite  the- 
ory. We  regarded  it  then,  as  we  now  regard 
it,  to  the  credit  of  the  counsel  who  drew  the 
complaint,  tliat  he  placed  it  upon  the  theory 
of  an  express  authority,  since  it  Is,  without 
doubt,  we  think,  the  law  that  such  authority 
in  a  freight  brakeman  will  not  l>e  implied 
from  the  goieral  nature  of  his  employment 
In  this  conclusion  cdunsel  concurs  witb  us. 
He  quotes  from  Wood  on  Railroads,  cited  by 
us,  as  follows:  "The  conductor  of  a  train, 
being  In  charge  of  It,  and  having  full  conti-ol 
of  it  for  the  time,  represents  the  company  as 
to  any  matter  connected  witb  Itff  manage- 
ment and  control,  and  for  an  act  done  by  bim 
in  the  line  of  his  duty,  as  by  the  ejection  of 
a  trespasser  from  the  train,  etc.,  the  com- 
pany would  be  unquestionably  liable;  but  for 
the  act  of  a  brakeman  of  the  train,  who, 
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without  the  directions  of  tbe  conductw, 
should  remove  a  trespasser  from  the  train, 
the  company  would  not  be  liable,  unless  ex- 
press authority  to  do  an  act  to  which  the  act 
complained  of  is  Incident  is  shown,  because 
the  act  is  not  one  which  comes  within  the 
scope  of  his  duty."  Counsel  then  says,  "I 
have  no  contention  aa  to  that."  In  further" 
discussion  of  the  theory  of  the  case,  counsel 
says,  after  quoting  an  extract  from  his  for- 
mer brief:  "Clearly  and  unmistakably  indi- 
cating and  showing  that  my  contention  was 
that  this  power  charged  to  have  been  con- 
ferred on  Harris  was  implied  from  the  cir- 
cumstance, the  method  of  doing  business, 
the  book  of  rules,  and  all  other  sources  of 
evidence  which  could  be  Introduced;  knowing 
full  well,  and  realizing  all  the  time,  and  never 
assuming  that  anybody  else  would  not  know, 
that  there  was  no  possibility  of  a  claim  that 
rule  97.  or  any  other  rule,  contained  express 
authority  for  a  brakeman  to  eject  a  trespass- 
er from  a  railroad  train."  Again,  he  says: 
"Had  I  advanced  the  theory  that  there  was 
express  authority  conferred  by  the  printed 
rules  and  regulations  to  put  the  trespasser 
off  the  train,  why  would  I  have  introduced 
in  evidence  rule  97?  Is  It  contended  that  I 
was  unable  to  read  the  plain  English  before 
me?  Or  have  I  the  hardihood  to  write  to 
this  court  that  such  authority  was  contained 
in  that  rule?"  And  again  counsel  says:  "Ap- 
pellee never  has  contended  that  express  au- 
thority was  given  to  Harris  to  eject  the  plain- 
tiff from  the  train."  It  will  be  seen,  there- 
fore, that  not  only  does  counsel  assent  to  the 
doctrine  of  Wood,— the  nonliability  upon  im- 
plied authority,— but  renounces  the  claim  of 
express  authority,  and  confirms  all  that  we 
said  in  the  original  opinion  as  to  the  construc- 
tion of  the  rules,  and  the  finding  of  the  jury 
that  there  was  no  express,  general,  or  partic- 
ular authority  to  the  brakeman  to  eject  the 
appellee  or  other  trespassers.  Notwithstand- 
ing these  vehement  protests  against  the  the- 
ory of  express  authcwlty,  counsel,  in  his  orig- 
inal brief,  devoted  nearly  seven  pages  thereof 
to  a  discussion  of  the  construction  and  effect 
of  the  rules  set  out  in  the  interrogatories  to 
give  brakemen  authority  to  eject  trespassers. 
He  dwelt  particularly  upon  rule  97,  and  quot- 
ed the  definitions  from  Webster  of  the  word 
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"guardian,"  employed  In  said  rule.  In  one 
Instance  he  said:  "The  language  of  that  rule 
means  just  what  It  says:  The  braJ^eman  is 
a  servant  of  the  train  when  acting  under  di- 
rect personal  orders,  given  him  by  the  con- 
ductor or  yard  ranet&r.  He  is  guardian  of 
the  train  when  following  general  rules  and 
regulations,  and  acting  on  his  own  judgment 
and  discretion,  not  in  the  presence  of  his  su- 
perior." Again,  he  said:  "The  very  nature 
of  the  terms,  'In  general  terms  they  are  the 
servants  and  guardians  of  the  train,'  con- 
strued in  the  light  of  th''  exact  facts  shown 
by  Interrogatwles  five  and  seven,  show  con- 
clusively the  meaning  intended,  namely: 
The  brakeman  had  general  authority  to  act 
whenever,  in  his  judgment,  action  was  nec- 
essary. •  •  ••  The  meaning  of  the  rule  Is 
just  what  the  language  imports.  In  the  ab- 
sence of  speciflc  orders  given  by  the  conduct- 
or <»  yard  master,  the  brakeman  has  general 
authority  to  perform  any  and  every  act  which, 
in  his  judgment,  seems  necessary  to  the  man- 
agement of  the  train."  This  proposition  was 
repeated  again  and  again  with  reference  to 
the  various  rules  contained  in  the  interroga- 
tories. Another  statement  of  that  brief,  in- 
dicating the  appellee's  theory  of  the  case.  Is 
as  follows:  "The  allegations  in  the  complaint 
found  to  be  true  by  the  general  verdict,  and 
which  these  interrogatories  and  rules  are  as- 
sumed to  overthrow,  are  as  follows:  'That 
according  to  the  rules  and  regulations— not 
rules— in  force  at  said  time,  the  brakeman, 
George  Harris,  brakeman  as  aforesaid,  was 
constituted  the  servant  and  gniardian  of  the 
train  upon  which  said  Martin  Peterson  climl>- 
ed  for  the  purpose  aforesaid,  and  as  such 
guardian  of  such  train  it  was  the  duty  of 
said  George  Harris  to  protect  said  train  from 
danger  during  its  trip  which  it  was  then  en- 
tered upon  to  Chicago,  and  from  trespassers 
and  from  the  presence  of  persons  upon  said 
train.'"  And, after  describing  the  injury, and 
manner  of  Its  infliction,  proceeds:  "All  from 
the  fault  of  the  wrongful  and  unlawful  act  of 
said  George  Harris  in  performance  of  his 
duties  as  aforesaid  to  said  defendant"  These 
very  allegations  were  quoted  by  us  in  the 
original  opinion,  omitting  that  at  the  close  of 
the  above  quotation,  for  the  one  purpose  of 
demonstrating  our  conclusion  that  the  appel- 
lee's theory  was  to  declare  upon  express  au- 
thority given  by  the  rules.  The  counsel  so 
used  the  quotation  as  clearly  indicated  by  liis 
claim  that  the  effect  of  the  general  verdict 
was  to  affirm  those  allegations.  We  omitted 
the  allegation,  "All  from  the  fault  of  the 
wrongful  and  unlawful  act  of  said  George 
Harris  In  performance  of  his  duties  as  afore- 
said to  said  defendant,"  because  we  then  be- 
lieved, and  still  Tjelleve,  that  it  was  a  mere 
general  conclusion,  and  not  a  statement  of 
fact 

The  numerous  glaring  inconsistencies  in  the 
positions  taken  by  counsel,  as  we  have  shown, 
receive  additional  confusion  by  the  further 
contention,  upon  this  petition,  that  the  whole 


theory  of  the  cause  of  action  was  centered  in 
an  allegation,  not  referred  to  on  the  original 
hearing,  except  as  it  appeared  in  the  copy  ctf 
the  complaint  printed  in  the  brief,  and  which 
allegation    was    introduced    in    reciting    the 
facts  and  -occurrences  leading  up  to  the  as- 
sault, and  preceding  the  above-quoted  allega- 
tion as  to  the  authority  of  the  brakeman.    It 
is  as  follows:    "That  in  charge  of  and  mana- 
ging said  train  was  a  conductor  by  the  name 
of  Rossiter  and  two  brakemen,  one  of  whose 
names  was  George  Harris,  who  was  what  is 
known  as  the  'rear  brakeman.' "   This  gen- 
eral statement  purely  historical,  and  not  de- 
signed to  control  the  specific  allegation  of  the 
brakeman's  authority.  Is  now  Introduced  as 
the  eissence  of  the  cause  of  action.    Some  of 
the  misfortunes  attending  this  new  thecal  are 
that  specific  allegations  control  general  state- 
ments; that  the  allegation  that  a  conductor 
and  two  brakemen  were  in  charge  of  ajid 
managing  the  train  does  not  carry  the  infer- 
ence that  the  brakeman  had  authority  co- 
equal with  the  conductor,  or  that  they  had 
any  authority  other  than  that  implied  from 
their  position  as  brakemen,  and  that  the  jury 
expressly  found  tluit  Rossiter  was  conductor 
in  charge  of  the  train.    As  said  in  Wood,  su- 
pra, if  the  conductor  had  ejected  the  appellee, 
there  would  have  been  liability,  because  of 
the  implied  authority  arising  from  his  being 
in  charge  of  the  train;  and  that  a  brakeman 
BO  ejecting,  without  directions  from  the  con- 
ductor, would  not  render  the  company  liable, 
"unless  express  authority  to  do  on  act  to 
which  the  act  complained  of  is  incident  is 
shovra,  because  the  act  is  not  one   which 
comes  within  the  scope  of  his  duties."     This 
new  theory,  it  is  urged,  is  in  line  with  the 
.  case  of  Carter  v.  RiUlway  Co.,  88  Ind.  552,  and 
that  the  original  opinion  is  at  variance  with 
that  case.     If  this  new  theory  were  the  cor- 
rect theory  of  the  cause  of  action,  the  Carter 
Case  would  possibly  support  it  but  not  tteiug 
the  true  theory,  it  is  clearly  distinguishable, 
and  was  distinguished  in  the  original  opinion. 
This  much  has  been  written  to  demonstrate, 
even  to  the  conviction  of  appellee's  counsel, 
that  our  analysis  of  the  cause  of  action,  as 
originally  given,  was  correct   and  that  we 
were  not  overreached  by  the  ingenuity  of  ap- 
pellant's counsel,  nor  misguided  by  the  lack 
of    proper    acquaintance    with    the    record. 
There  is  no  occasion  to  review  the  numerous 
cases  cited  by  counsel  upon  the  general  doc- 
trine that  the  master  is  liable  for  the  torts 
of  his  servants  committed  within  the  scope 
of  his  employment  and  duties.    This  doctrine 
is  conceded. 

An  appeal  is  made  to  change  the  mandate 
in  this  case  so  as  to  order  a  new  trial  Instead 
of  a  Judgment  upon  the  api)ellant's  motion. 
To  do  so  would  be  to  extwess  our  doubts  as 
to  the  correctness  of  the  answers  of  the  jury 
to  the  interrogatories,  and  of  this  we  have 
no  doubt.  While  fully  recognizing  the  rule 
that  where  justice  seems  to  demand  it  this 
court  may  direct  a  new  trial,  we  are  oon- 
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▼Inced  fliftt  opoD  tbe  catwe  ot  aftton  pleaded 
the  appellant  was  e&tttied  to  Judgment 
Whether  It  might  have  been  different  npon 
■ome  other  theory  of  tbe  cause  is  not  for  ns 
to  say,  and  certainly  it  is  not  in  the  Into^st 
of  Justice  and  the  peace  of  society  tliat  we 
should  recognize  a  rule  wlUch  would  permit 
the  trial  of  a  cause  upon  one. theory,  and, 
when  defeat  comes,  permit  another  trial,  and 
so  on,  that  successive  theories  may  be  sepa- 
lately  tried  as  long  aa  the  plaintiff's  ingenuity 
can  devise  them.    The  petition  is  oTermled. 


(U4  lad.  St) 

MAJORS  et  aL  T.  CRAIG  et  aL 
(Supreme  Gonrt  of  Indiana.    Feb.  20,  1896.) 

CORRBCTION  OF  JCDOMBNT— LaOHIS. 

In  an  action  to  qniet  title,  defendant  suf- 
fered defanit  on  reliance  of  repreBeotations  by 
plaintiff**  attorney  that  the  lands  claimed  in  the 
complaint  were  not  so  described  as  to  include  any 
belonging  to  him  By  mistake  they  did  indnde 
some  finefa  land,  and  a  decree  was  entered  fol- 
lowing the  description  of  tbe  complaint.  Plain- 
tiff's executor  thereaifier  sold  land,  also  follow- 
ing the  erFoneouB  description  in  tlie  complaint. 
Beld,  that  in  an  action  oy  defendant's  grantee 
against  the  grantee  of  the  plaintiff  to  correct  the 
judgment,  a  complaint  which  failed  to  allege 
that  her  grantor  could  not  have  prevented  the 
procnrement  of  the  judgment  by  reasonable  dili- 
gence, that  ahe  had  nsed  reasonable  diligence  to 
■  discover  the  mistake,  and  that  plaintiff's  grantee 
pnrdiased  with  notice  that  such  representations 
had  been  made,  and  that  they  were  false,  and 
which  also  showed  that,  having  discovered  the 
mistake,  she  did  not  proceed  with  due  diligence 
to  obtain  relief  by  legal  proceedings,  was  insuf- 
ficient. 

Appeal  from  circuit  court,  Morgan  county; 
W.  J.  Buckingham,  Judge. 

Action  by  Noah  J.  Majors,  executor,  etc., 
and  others,  against  James  O.  Craig  and  oth- 
ers, for  correction  of  a  decree.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeaL  Af- 
firmed. 

M.  H.  Parks  and  W.  S.  Shirley,  for  appel- 
lants. Willis  Hlckam,  W.  R.  Harrison,  and 
Oscar  Matthews,  for  appellees. 

MONKS,  J.  This  proceeding  was  btongbt 
by  at>pel]ants  to  correct  an  alleged  mistake 
In  a  decree  rendered  in  1882  by  tbe  Morgan 
circuit  court  This  is  the  second  appeal  of 
the  cause.  On  the  former  appeal  the  Judg- 
ment was  reversed,  with  instructions  to  the 
court  below  to  sustain  the  demurrer  to  the 
complaint  See  Craig  v.  Major,  139  Ind.  624, 
85  N.  B.  1098,  where  the  complaint  and  tbe 
nature  of  the  controversy  are  fully  set  forth. 
When  the  cause  was  returned  to  the  court 
below,  the  demurrer  to  the  complaint  was 
sustained,  and  appellants  In  this  appeal,  who 
were  the  plaintiffs  t>elow,  filed  an  amended 
complaint,  to  which  appellee  Satterwhite 
filed  a  demurrer  for  want  of  facts,  which  was 
sustained.  This  action  of  the  court  is  as- 
signed as  error. 

As  tills  court  held  on  the  former  appeal 
that  the  complaint  was  not  sufficient,  that  is 


tbe  law  of  this  case;  and  the  only  <iaestion 
to  be  determined  is  whether  the  additional 
facts  sert  forth  in  the  amended  complaint  ren- 
der it  sufficient  to  witlistand  the  demurrer. 
The  amendment  consists  of  the  following  ad- 
ditions to  the  original  complaint:    "That  said 
Noah  J.  Majors,  as  such  executor,  did  not  at 
any  time  sell  to  Satterwhite  any  land  lying 
north  of  said  original  line,  and  said  Satter- 
white had  not  at  any  time  paid  any  con- 
sideration whatever  for  any  land  lying  north 
of  said  original  line,  as  established  betwe^i 
the  said  Craig  and  Sims  tracts  as  aforesaid. 
That  said  Sarah  M.  Sherley  paid  to  said  Sims 
the  full  consideration  and  price  for  said  land 
so  bought  of  him.  Including  the  land  lying 
Immediately  north  of  said  original  line  es- 
taUished  between  said  Craig  and  Sims  tracts 
as  aforesaid,  and  l>efore  she  had  any  actual 
notice  or  knowledge  of  said  decree  and  mis- 
take therein,  and  after  said  Sims  had  left 
the  state  of  Indiana,  and  ceased  to  l>e  a  resi- 
dent thereof,  leavliig  no  money  or  property 
whatever  in  said  state;    all  before  the  said 
Sarah  M.  Sherley  had  any  notice  or  knowl- 
edge that  Satterwhite  claimed  any  land  off 
of  the  Sims  tract  north  of  said  original  Una 
by  virtue  of  said  decree,  which  said  Sims  had 
sold  her  as  aforesaid;   and  said  Satterwhite 
had  notice  of  the  claim  of  right,  title,  and 
possession  of  said  land  by  said  Sims  and 
Sherley  up  to  said  original  line  when  he  (Sat- 
terwhite) purchased  the  same  from  said  Ma- 
jors.   •    •    •   And  the  said  Satterwhite  stood 
by  and  had  actual  notice  that  said  Sarah  M. 
Sherley   was   buying   said    land   from   said 
Sims,  and  paying  the  full  price  therefor,  in 
manner  aforesaid,  and  without  asserting  any 
right  or  title  to  any  land  lying  north  of  said 
original  line  by  virtue  of  said  decree  or  other- 
wise, and  allowed  said  Sims  and  Sherley  to 
spend  money  and    make  valuable  and  per- 
manent and  lasting  improvements  on  said 
land  along  said  original  line,  and  without  any 
objection  thereto,  but  assenting  thereto."    It 
was  held  on  the  former  appeal  that  this  was 
not  a  proceeding  to  correct  the  decree  for 
any  error  of  the  court  or  fraud  of  the  parties, 
but  for  the  alleged  reason  that  counsel  for 
plaintiff,  on  account  of  a  misconception  by 
him  and  his  client  in  that  suit  of  the  scope 
of  the  description  of  the  real  estate  contain- 
ed in  the  complaint,  informed  the  defendant 
Sims  that  the  lands  claimed  In  the  complaint 
were  not  so  described  as  to  Include  any  be- 
longing to  him.    Tbe  complaint  in  this  re- 
spect is  unchanged.    A  proper  inquiry  or  ex- 
amination by  Sims  of  the  complaint  on  file 
in  the  clerk's  ofiQce  in  that  case  would  have 
disclosed  to  him  the  errw,  if  any,  In  the  al- 
leged information  as  readily  as  to  the  attor- 
ney who  gave  it    We  think  that  Sims,  under 
the  facts  alleged,  had  no  right  to  rely  upon 
the  Information  so  given.    Lake  v.  Jones,  49 
Ind.  297;  Snipes  v.  Jones,  59  Ind.  251;  Bo  wen 
V.  Bragunier,  88  Ind.  658,  562;   Rosa  v.  Pra- 
ther,  103  Ind.  191,  2  N.  B.  575;    English  ▼. 
Aldilch,  132  Ind.  600,  501,  31  N.  B.  456;  Bat- 
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Uff  V.  Stretch,  180  Ind.  282,  30  N.  B.  30.   Tbe 

amended  complaint  does  not  show  that  Sims 
could  not  have  prevented  the  procnrement  of 
the  judgment  by  the  exercise  of  reasonable 
diligence.    This  was  essential  to  the  snffi- 
clency  of  the  complaint   Holllnger  t.  Beeme, 
138  Ind.  363,  367,  368,  36  N.  E.  1114.    It  was 
held  on  the  former  appeal  that,  conceding 
that  Sims  had  tbe  right  to  rely  upon  said 
statement  of  the  attorney  of  the  plaintiff, 
to  render  the  complaint  sufficient  to  with- 
stand a  demurrer  it  must  be  alleged  that  Sat- 
terwhlte  purchased   said    real   estate   with 
knowledge  that  such  information  had  been 
given  by  said  attorney,  and  that  the  same 
was  false.    There  Is  no  sncb  allegation  In  tbe 
amended  complaint    It  is  clear  that.  If  Sat- 
terwhlte  purchased  said  real  estate  without 
knowledge  of  the  alleged  mistake  In  the  de- 
cree, the  same  cannot  be  corrected  as  against 
him.    Craig  v.  Major,  139  Ind.  624,  35  N.  B. 
1098,  and  authorities  there  cited  on  pages 
629,  630,  139  Ind.,  and  page  1098,  35  N.  E.; 
Hallway  Ck>.  v.  Bird,  116  Ind.  217,  221,  226, 
18  N.  B.  837.    In  the  amended  complaint 
there  is  an  attempt  to  avoid  the  objection  by 
alleging  "that  Majors  did  not  sell  and  Sat- 
terwhite  did  not  buy  any  land  lying  north  of 
said  original  line,  and  that  he  has  not  paid 
any  consideration  therefor,"  but  this  can  have 
no  effect  as  against  the  allegations  that  he 
bought  tbe  real   estate  from   Majors  after 
said  decree,  and  by  the  description  therein 
contained.    It   appears   from   the   amended 
complaint  that  the  real  estate  sold  and  con- 
veyed by  Majors,  executor,  to  Satterwhlte, 
was  tbe  same  real  estate  described  in  the  de- 
cree rendered  in  1882  in  the  case  of  Majors' 
Ex'r  y.  Sims  et  al.,  the  same  decree  which 
it  is  sought  to  correct  by  this  proceeding; 
and  that  said  real  estate  was  described  in  the 
same  words  In  the  proceedings  to  sell  and 
the  deed  to  Satterwhlte  as    in  the  decree 
aforesaid.    This  proceeding  to  correct  the  de- 
cree aforesaid  is  brought  for  the  sole  reason 
that  It  and  the  deed  to  Satterwhlte  describe 
real  estate  which  includes  the  strip  of  real 
estate   which    Mrs.   Sherley   claims   as  the 
grantee  of  Lafayette  Sims.    When  Satter- 
whlte purchased  tbe  real  estate  at  the  sale, 
it  is  presumed  that  be  paid  for  all  described 
in  the  order  of  sale,  notice,  and  deed;   and 
this  presumption  can  only  be  overcome,  if  at 
all,  by  alleging  such  facts  as  show  tbe  con- 
trary, and  not  by  the  statement  of  mere  con- 
clusions.   That  part  of  the  amendment  which 
alleges  that  Satterwhlte  bad  notice  of  the 
claim  of  right  title,  and  possession  of  said 
land  by  said  Sims  and  Sherley  up  to  said 
original  title  when  he  purchased  the  same 
from  said  Majors,  Is  very  uncertain  and  In- 
definite.   Mrs.  Sherley  did  not  purchase  the 
said  tract  until  September,  1886,  long  after 
Satterwhlte  purchased  the  real  estate  of  Ma- 
jors' executor,  which  was  June,  1883.    She 
therefore  had  no  right  or  claim  to  the  Sims 
land,  or  any  part  of  it,  when  Satterwhlte 
made  his  purctiase  and  received  his  deed.   If 


Satterwhlte,  when  he  pnrchased  from  Ma- 
jors' executor,  knew  that  Sims  had  posses- 
sion and  claimed  up  to  what  is  called  in  the 
amended  oomplaint  the  "original  line  run  in 
1868,"  such  fact  could  have  no  force  in  this 
case,  for  the  reason  that  the  decree  In  ques- 
tion settled  and  adjudged  that  Sims  had  no 
right  claim,  or  title  of  any  kind  to  any  part 
of  the  lands  described  in  the  decree.  Craig 
T.  Major,  189  Ind.  629,  36  N.  B.  1098. 

The  othor  facts  alleged  In  the  amendment 
add  no  strength  to  the  complaint  and  fur- 
nish no  ground  for  correcting  or  setting  aside 
the  decree.  Besides,  they  are  all  alleged  to 
have  occurred  after  the  decree  was  rendered. 
So  far  as  such  facts  may  be  claimed  to  estop 
Satterwliite  from  having  the  benefit  of  the 
decree  as  against  Sherley  beyond  what  Is 
caUed  the  "original  line  run  in  1858,"  they 
should  have  been  brought  fc»:ward  in  proper 
form,  and  perhaps  were  In  the  case  of  Sat- 
terwhlte V.  Sherley,  127  Ind.  59,  26  N.  B. 
1100.  In  that  case  the  decree  now  In  ques- 
tion was  held  to  be  valid  and  binding  against 
Sims  and  his  grantee,  Mrs.  Sherley,  and  as 
quieting  the  title  to  the  strip  of  land  in  con- 
troversy not  only  in  Majors,  executor,  but 
to  the  benefit  of  Satterwhlte  as  a  subsequent 
purchaser.  This  concludes  appellant  from 
asserting  at  this  time  anything  in  the  amend- 
ed complaint  that  would  estop  Satterwhlte 
from  claiming  the  benefit  of  the  decree  now 
in  question,  at  least  as  long  as  tbe  same  re- 
mains in  force.  We  need  not  determine  what 
effect  the  Judgment  In  Satterwhlte  v.  Sher- 
ley, supra,  would  have  on  tbe  rights  of  the 
parties  if  the  decree  in  question  were  set 
aside.  It  Is  held  in  this  class  of  cases:  First, 
that  the  person  who  seeks  to  set  aside  a 
judgment  must  among  other  things,  aver  In 
his  complaint,  and  prove,  that  he  could  not 
have  prevented  the  procurement  of  the  judg- 
ment by  the  exercise  of  reasonable  diligence; 
second,  that  he  was  reasonably  diligent  In 
discovering  the  fraud  or  mistake;  third,  that, 
having  discovered  the  fraud  or  mistake,  be 
has  proceeded  with  reasonable  diligence  to 
obtain  relief  by  legal  proceedings.  Harmon 
v.  Moore,  112  Ind.  221,  227,  13  N.  B.  718; 
Ratllft  V.  Stretch,  130  Ind.  282,  285,  30  N. 
E.  30;  Nicholson  v.  Nicholson,  113  Ind.  131. 
135,  15  N.  E.  223;  Holllnger  v.  Beeme,  38 
Ind.  368,  370,  36  N.  E.  1114;  Hallway  Co.  v. 
Bird,  116  Ind.  217,  18  N.  B.  837;  Earle  v. 
Earle,  91  Ind.  27,  88,  41.  None  of  these  es- 
sential elements  are  shown  In  the  complaint 
It  appears  from  the  complaint  that  the  de- 
cree which  is  sought  to  be  corrected  was  ren- 
dered in  the  spring  of  1882.  The  real  estate 
described  In  tbe  decree  was  sold  to  Satter- 
whlte in  June,  1883.  Sims  sold  his  real  es- 
tate to  Mrs.  Sherley  In  September,  1886. 
That  Mrs.  Sherley  first  had  actual  knowledge 
of  said  decree  and  the  alleged  mistake  there- 
in In  1887.  This  action  to  correct  tbe  mis- 
take In  said  decree  was  commenced  February 
2,  1891.  nearly  nine  years  after  tbe  decree 
was  rendered,  and  nearly  four  years  after 
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Ura.  Sberley  had  actual  knowledge  of  tbe 
facts.  There  was  no  conceahnent  from  Sims 
or  Mrs.  Sherley  of  the  fact  that  Judgment 
was  rendered,  or  of  Its  effect,  scope,  or  pio- 
Tlslons.  Sims,  xmder  whom  lirs.  Sherley 
claims  title,  knew  that  judgment  was  ren- 
dered, and  Is  presumed  to  have  known  the 
language,  scope,  and  legal  effect  thereof. 
There  Is  no  allegation  In  the  complaint  that 
he  did  not  have  actual  knowledge  of  the  lan- 
guage of  the  decree  from  tbe  time  It  was 
entered  In  1882.  There  Is  no  reasonable  ex- 
cuse or  explanation  given  for  this  long  de- 
lay In  commencing  this  action  for  relief. 

The  other  questions  presented  were  fully 
considered  and  determined  on  the  former  ap- 
IteaL  The  amended  complaint  la  clearly  in- 
sufficient, and  the  court  did  not  err  in  sus- 
taining the  demurrer  thereto.  Judgment  af- 
firmed. 

JORDAN,  J.,  was  absent,  and  took  no  part 
in  tbe  decision  of  tliis  cause. 


OM  Ind.  2DS) 

BIG  OBEEK  STONE  CO.  et  «L  v.  SEWARD 

et  al. 
(Supreme  Oourt  of  Indiana.     March  5,  1896.) 

PlSASISO — COMPIiAINT — APPSAI.— RbVIBW. 

1.  Where  plaintiff's  cause  of  action  is  stated 
in  a  complaint  and  snpplemental  complaint,  both 
pleadings  will  be  considered  as  together  consti- 
tuting the  complaint. 

2.  Where  an  error  is  disclosed  by  the  rec- 
ord on  appeal,  the  question  so  raised  may  be  de- 
termlDea  by  the  record,  though  not  argued  by 
conuseL 

Petition  for  rehearing.   Overruled. 
EV>r  prior  opinion,  see  42  N.  B.  464. 

HACKNEY,  C.  J.  Originally  we  consid- 
ered the  complaint  and  supplemental  com- 
plaint as  one  pleading,  while  the  facts  stated 
by  us  appeared  from  both.  Now,  on  the 
theory  that  they  did  not  constitute  one  plead- 
ing, counsel  ask  a  rehearing,  and  question  the 
statement  of  facts  upon  which  our  opinion 
rested.  Tbe  complaint  and  the  supplemental 
complaint  are  to  be  considered  together,  as 
constituting  the  statement  of  the  plalntlfTs 
cause  of  action,  as  If  all  of  the  facts  stated  in 
both  were  embodied  in  a  single  pleading.  To- 
gether they  constitute  the  complaint  Pon- 
der V.  Tate,  132  Ind.  327,  30  N.  B.  880;  Wayne 
Pike  Oo.  V.  Hammons,  129  Ind.  368,  27  N.  E. 
4S7;  Peters  v.  Banta,  120  Ind.  416,  22  N.  E. 
95;  Simmons  v.  Lindley,  108  Ind.  297,  9  N. 
B.  360;  Lewis  v.  Rowland,  181  Ind.  37,  30  N. 
E.  796. 

C!omplalnt  is  made  by  counsel  that  the  suf- 
ficiency of  the  pleading  was  determined  upon 
a  question  not  argued  by  counsel  for  appel- 
lant, and  which  question  was,  therefore, 
waived.  The  correctness  of  the  rule  upon 
which  our  decision  was  based  Is  not  question- 
ed by  counsel,  and,  In  our  opinion.  Is  beyond 
dispute.  It  may  be  Inquired,  therefore, 
should  the  court  be  controlled  by  a  rule  which 


would  estop  counsel  and  parties  to  the  extent 
that  It  should  hold  sufficient  a  state  of  facta 
which  plainly  disclosed  that  no  cause  of  ac- 
tion existed?  Most  certainly  not  While  we 
are  not  obliged  to  search  for  errors  not  made 
manifest  by  tbe  record  as  the  appellant  brings 
it  to  us,  we  are  not  so  restricted  by  that 
rule  that  we  are  required  to  hold  a  pleading 
sufficient  when  it  is  clearly  insufficient  and 
when  to  do  so  would  create  a  precedent  well 
calculated  to  mislead  tbe  profession,  and  lend 
confusion  to  well-settled  principles  of  plead- 
ing and  practice.  When  an  error  is  present- 
ed by  the  record,  the  case  Is  decided  uiKtn  the 
record,  and  not  upon  tbe  argument  of  coun- 
ael;  but  when  a  question  Is  not  argued,  and 
does  not  occur  to  the  court  in  Its  investiga- 
tions of  the  record,  a  rehearing  will  not  ba 
granted  to  permit  a  discussion  of  such  ques- 
tion. Martin  v.  Martin,  74  Ind.  207.  In  this 
case  the  sufficiency  of  the  complaint  was  duly 
presented,  and  It  was  palpably  bad.  To  have 
held  it  otherwise  would  have  been  a  perver- 
sion of  Justice.  If  the  court  were  limited  to 
the  arguments  and  reasoning  of  counsel  In  its 
decisions  of  cases,  to  the  exclusion  of  its  own 
observations,  many  cases  would  lead  us  far 
from  what  we  understand  to  be  the  true  ob- 
ject of  the  court    The  petition  is  overruled. 


(144  iDd.  106) 

PRICE  V.  QWIN,  Sheriff,  et  aL 
(Supreme  Court  of  Indiana.  March  8,  1896.) 
JtrDOMBNT  —  Res  Judicata.  — FARTrss  Oin.T  Aaa 
Bound. 
A  Judgment  in  an  action  wherein  the 
board  of  commissioners  of  a  county  are  plaintiffs 
is  not  a  bar  to  another  action  based  on  &e  same 
facts,  but  brought  by  a  taxpayer  as  plaintiff. 
CJommisaioners  v.  Owm,  36  N.  E.  237,  136  Ind. 
562,  followed. 

Appeal  ft"om  circuit  court  CarroU  county; 
S.  T.  McConnell,  Special  Judge. 

Action  by  John  F.  Price  against  James  P. 
Owln,  sheriff,  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  The  allega- 
tions of  the  complaint  are  Identical  with  those 
in  Commissioners  v.  Gwln,  36  N.  E.  237,  136 
Ind.  562.     Reversed. 

Guthrie  &  Bushnell  and  Davidson  &  Lewis, 
for  appellant.     Sellers  &  XJhl,  for  appellees. 

McCABE,  J.  The  appellant  sued  the  appel- 
lee to  restrain  him  and  others  from  proceed- 
ing to  tear  down  and  repair  or  rebuild  the 
courthouse  in  White  county,  under  the  order 
of  the  White  circuit  court  The  suit  was  be- 
gun In  the  White  circuit  court,  and  the  venue 
was  changed  to  the  Carroll  circuit  court  The 
complaint  was,  in  all  respects, .  exactly  the 
same  as  that  In  the  case  of  Commissioners  v. 
Gwln,  136  Ind.  562,  36  N.  B.  237,  except  that 
tbe  plaintiff  (appellant  in  this  case)  was  the 
plaintiff,  as  a  taxpayer  of  White  county.  In- 
stead of  the  board  of  commissioners  of  White 
county.  Appellees  answered  in  three  para- 
graphs.   The  first  sets  up  and  relies  on  tbe 
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same  orders  of  the  White  drcolt  court  set 
forth  In  the  complaint  In  the  former  case,  al- 
ready mentioned.  The  second  sets  up,  as  a 
former  adjudication,  the  Judgment  of  the 
White  circuit  court  In  the  case  already  men- 
tioned before  the  same  was  reversed  in  this 
court.  The  third  was  a  general  denial.  A  de- 
murrer for  want  of  sufficient  facts  was  over- 
mled  to  the  said  first  and  second  paragraphs. 
The  issues  Joined  were  tried  by  the  court,  re- 
sulting In  a  special  finding  of  the  tacts,  on 
which  the  court  stated  conclusions  of  law 
against  the  plaintiff  (the  appellant),  that  he 
onght  to  take  nothing  by  his  suit  The  errors 
assigned  call  in  question  the  rulings  upon  de- 
murrer, and  the  correctness  of  the  conclusions 
of  law. 

The  facts  found  are  the  same.  In  all  mate- 
rial respects,  as  those  set  forth  In  the  com- 
plaint, and  r^te  to  and  are  the  same  trans- 
action Involved  in  the  case  of  Commissioners 
T.  Gwln,  supra.  The  law  declared  and  laid 
down  in  that  case  Is  decisive  of  this,  except 
one  point.  There  is  one  question  Involved  in 
this  case  not  Involved  or  decided  in  that  That 
Is  the  ruling  on  demurrer,  and  the  conclusion 
of  law  as  to  the  former  adjudication.  That 
adjudication,  being  at  that  time  unreversed, 
was  binding  and  conclusive  upon  all  the  par- 
ties thereto,  yet  it  was  not  binding  or  conclu- 
sive upon  appellant,  because  he  was  not  a 
party  to  It  Glenn  v.  State,  46  Ind.  368; 
BarUett  v.  Krockel,  88  Ind.  425:  State  v. 
Page,  63  Ind.  212;  Faust  v.  Baumgartner,  113 
Ind.  142,  16  N.  B.  337;  Denney  v.  State  (Ind. 
Sup.;  at  this  term)  42  N.  E.  929.  It  foUows 
that  the  CJarroll  circuit  court  erred  in  ruling 
upon  the  demurrer,  and  In  its  conclusions  of 
law.  The  Judgment  Is  therefore  reversed, 
with  instructions  to  the  trial  court  to  restate 
its  conclusions  of  law  in  accordance  with  the 
law  as  laid  down  in  the  case  of  Commission- 
ers V.  Qwin,  supra,  and  to  render  Judgment 
accordingly. 


(144  Ind.  S03) 

MAOKBT  V.  CRAIG. 

-  (Supreme  Coart  of  Indiana.     March  6,  1896.) 

AonoH  ON  Crbok—Plbadihos— Motion  to  M\kb 

HoRa  SPBOirio— Vbnub  in  Civil  Aotion 

— Vbmdob's  Lien. 

1.  A  complaint  alleeed  that  defendant  pin> 
chased  land  from  plaintiff's  intestate,  and  in  pay- 
ment therefor  drew  hia  check,  payable  to  the  or- 
der of  a  certain  bank;  that  such  check  was  for 
the  benefit  of  decedent,  and  was  his  property; 
that  the  same  had  been  properly  presented  for 

§ayment,  and  dne  notice  of  nonpayment  given. 
!he  prayer  was  for  jndgment  and  that  it  be  de- 
clared a  specific  lien  on  the  land.  Held,  that 
the  failure  to  show  how  decedent  became  the 
owner  of  the  check,  there  being  no  allegation  of 
an  assignment  or  indorsement  by  the  bank,  did 
not  make  the  complaint  demurrable. 

2.  Such  omission  could  be  reached  by  motion 
to  make  more  specific 

3.  Irrespective  of  the  averments  concerning 
the  check,  such  pleading  is  sufficient  as  a  com- 

Elaint  to  recover  the  purchase  price  of  land,  and 
ave  the  umount  declared  a  vendor's  lien  on  the 
property. 


4.  An  action  to  recover  the  purchase  price 
of  land,  to  have  such  amount  declared  a  lien 
thereon,  and  the  property  sold  in  satisfaction  of 
the  claim,  is  properly  brought  in  the  county 
where  the  land  is  situated,  though  defendant  re- 
aides  elsewhere. 

Appeal  from  circuit  court,  Decatur  county; 
W.  H.  Martin,  Judge  pro  tem. 

Action  by  Aaron  Craig,  administrator, 
against  David  J.  Mackey.  From  a  Judgment 
overruling  a  demurrer  to  the  complaint  and 
sustaining  a  demurrer  to  defendant's  plea  In 
abatement  defendant  appeals.    Affirmed. 

Iglehart  &  Taylor  and  John  D.  Miller,  for 
appellant  Bonner,  Tackett  &  Bennett  and 
Bwtng  &  Wilson,  for  iqtpellee. 

HOWARD,  J.  It  Is  assigned  as  error  that 
a  demurrer  was  overruled  to  the  first  para- 
graph of  appellee's  complaint  and  also  that 
a  demurrer  was  sustained  to  appellant's  plea 
In  abatement  The  material  allegations  of 
the  first  paragraph  of  the  complaint  are  that 
appellee's  decedent  his  wife  Joining,  sold 
and  conveyed  to  appellant  certain  described 
land  in  Decatur  county;  that  In  payment  of 
the  purchase  money  for  said  land,  the  appel- 
lant drew  his  check  on  the  old  National 
Bank  of  Evansvllle,  for  the  sum  of  $6,000, 
payable  to  the  order  of  the  First  National 
Bank  of  Greensburg,  in  said  county,  which 
check.  It  Is  alleged,  was  drawn  for  the  bene- 
fit of  said  decedent  and  was  his  property, 
and  is  the  property  of  the  app^ee,  as  his  ad- 
ministrator; that  the  said  check  was  prop- 
erly presented  for  payment,  and  payment 
thereof  refused,  of  which  the  appellant  had 
full  notice;  that  the  same  Is  due  and  unpaid, 
and  there  Is  an  imreasonable  delay  in  its 
payment  The  prayer  Is  for  judgment 
against  appellant,  and  that  such  Judgment 
be  declared  a  specific  lien  upon  the  said  real 
estate,  and  the  land  be  sold  In  satisfaction. 
The  defect  which  appellant  insists  Is  found 
in  the  complaint  is  that  it  appears  therefrom 
that  the  check  was  made  payable  to  the  First 
National  Bank  of  Greensburg,  while  It  does 
not  appear  that  the  check  was  ever  indorsed 
or  assigned  to  the  decedent  or  to  the  appel- 
lee. It  is.  however,  alleged  that  the  check 
is  the  property  of  the  appellee,  and  that  It 
was  drawn  for  his  decedent  in  payment  of 
the  purchase  price  of  said  land.  The  bank, 
also,  was  made  a  party,  to  assert  any  claim 
which  it  might  have  upon  the  check.  Cer- 
tainly, the  decedent  might  be  the  equitable 
owner  of  the  check,  even  though,  for  some 
reason  which  does  not  appear.  It  was  made 
payable  to  the  bank.  1  Am.  &  Eng.  Ene. 
Law,  835,  and  authorities  there  cited.  If 
the  complaint  were  not  sufficiently  specific 
In  this  respect  It  might  be  made  so  on  mo- 
tion. In  any  event,  the  pleading  Is  sub- 
stantially a  complaint  to  recover  the  pur- 
chase price  of  real  estate  sold  and  conveyed, 
and  to  have  the  same  declared  a  vendor's 
lien  upon  the  land.  Appellant  has  advan- 
ced no  good  reason,  and  cited  no  authority. 
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to  allow  Kb  Inwifflclency  as  anch,  and  we 
percelre  none. 

The  answer  in  abatement  filed  by  tbe  de- 
fendant, Mackey,  is  baaed  upon  the  aver- 
ment that  he  la  now.  and  waa  at  the  date 
of  the  bringing  of  thla  action,  a  resident  of 
Vanderburgh  county,  and  not  of  Decatur 
county.  The  action,  howerer,  was  for  the 
recovery  of  an  interest  In  real  estate,  and 
waa  therefore  property  brought  in  De- 
catur county,  where  the  land  is  situated. 
Rev.  St  1894,  ^  308  (Rer.  St  1881,  |  307); 
Urmston  7.  Bvana,  138  Ind.  285,  37  N.  B. 
792;  Parker  t.  McAUister,  14  Ind.  12;  Mc- 
Caslin  T.  State,  44  Ind.  151;  Huflman  v. 
Cauble,  86  Ind.  691;  Dowden  t.  State,  108 
Ind.  157,  6  N.  B.  130.  See,  further,  note  to 
section  307,  Rev.  St  1881  (section  308,  Rev. 
St  1894),  Tbomt  &  B.  Ind.  Prac.  Code.  The 
court  dTd  not  err  in  sustaining  the  demurrer 
to  the  plea  in  abatement  The  Judgment  Is 
Affirmed* 


OM  Ind.  107) 

STATE  ex  rd.  SCOTT  t.  HART  et  at 
(Supreme  Court  of  Indiana.  March  3,  1896.) 
CoDNTias  —  Power  or  Comvisbiosbbs  to  Rbnt 
Booms  is  Cookt  Hodsb. 
There  being  no  statutory  authority,  the 
oommiasionerB  of  a  county  have  no  power  to  rent 
the  courthouse,  owned  by  the  county,  or  any 
mirt  of  it  for  private  nse,  or  in  any  manner  to 
Und  the  county  to  aasume  the  relation  and  re- 
sponsibility of  landlord  in  respect  thereto. 

Appeal  from  circuit  conrt,  La  Porte  county; 
Danid  Noyles,  Judge. 

Information  by  Emmett  H.  Scott  against 
Alphonso  Hart  and  others,  county  commis- 
sioners of  La  Porte  county.  Judgment  for 
defendants  on  demurrer,  and  plaintiff  appeals. 
Reversed. 

Wm.  B.  Biddle,  for  appellant  Andrew  An- 
derson, for  appellees. 

MONKS,  J.  This  was  an  action  by  in- 
formation against  the  board  of  commissioners 
of  La  Porte  cotmty,  calling  in  question  the 
power  of  said  board  of  commissioners  to 
lease  rooms  in  the  courthouse  to  be  used  for 
private  purposes.  A  demurrer  to  the  Informa- 
tion for  want  of  facts  was  sustained,  and,  ap- 
pellant failing  to  plead  further,  ]udgm«it 
was  rendered  in  favor  of  appellees.  The  only 
error  urged  by  appellant  Is  the  sustaining  of 
tbe  demurrer  to  the  complaint 

It  is  alleged  in  the  information:  That  In 
1832  Walter  Wilson  laid  out  and  platted  land 
upon  which  the  dty  of  La  Porte  is  located, 
and  designated  on  the  plat  a  parcel  of  ground 
near  the  center  as  'Public  Square,"  and  dedi- 
cated the  same  to  be  used  for  the  purpose  of 
erecting  a  courthouse  and  other  public  bnild- 
ings' required  at  a  county  seat;  and  that  on 
Hay  1,  1834,  said  trajct  was  conveyed  by  said 
Wilson  to  the  county  agent  by  the  descrip- 
tion of  "Public  Sqnare,"  and  erer  since  the 
same  has  been  used  exclusively  for  public 
purposes.    That  a  new  courthouse  has  been 


erected  on  said  sqnare,  a  part  of  wblcb  is  a 
basement,  having  three  suites  of  rooms,  witb 
a  floor  area  of  40  by  60  feet  each,  with  all 
the  modem  Improvements  for  heating,  light- 
ing, and  convenience.  Before  tbe  completion 
of  tbe  courthouse,  the  board  of  commissioners 
executed  a  lease  to  their  coappellees  of  one  of 
the  suites  of  rooms  for  a  term  of  10  years, 
giving  them  the  exclusive  right  to  occupy  said 
rooms,  and  use  them  for  their  own  private 
business  purposes,  and  agreeing  to  furnish 
heat,  light,  and  water  in  tbe  rooms  to  les- 
sees, and  a  Janitor  to  take  care  of  said  rooms; 
and  that  lessees  have  entered  into  possession 
of  said  rooms  under  said  lease.  That  there 
was  no  notice  given  by  said  board  of  its  in- 
tention to  lease  said  rooms. 

Counties  are  involuntary  political  or  dvll 
divisions  of  the  state,  created  by  general  laws 
to  aid  in  the  administration  of  the  state  gov- 
ernment Their  powers  are  created  and  de- 
fined by  statute.  The  powers  of  the  Ixiard  of 
commissioners  are  limited,  and  for  any  act 
done  by  them  not  within  the  scope  of  their 
powers  the  county  is  not  liable.  1  Dill.  Mnn. 
Corp.  I  25;  Potts  v.  Henderson,  2  Ind.  S27; 
Campbell  v.  Brackenrldge,  8  Biackf.  471;  Mc- 
Cabe  V.  Board,  etc.,  46  Ind.  380;  Board  v. 
Ross,  Id.  404;  Board  v.  Barnes,  123  Ind.,  on 
pages  406,  407,  24  N.  E.  137,  and  cases  cited; . 
Board  v.  Allman  (Ind.  Sup.;  this  term)  42 
N.  E.  206;  Trustees  M.  E.  Churcb  v.  Mayor, 
etc.,  of  City  of  Hoboken,  S3  N.  J.  Law,  13, 19; 
Stevens  v.  Training  School,  144  111.  336,  on 
page  344,  32  N.  B.  962,  and  cases  cited;  86 
Am.  St.  Rep.  438,  and  note  on  page  452.  0>a- 
Bldered  with  respect  to  their  corporate  pow> 
ers,  counties  rank  low  down  in  the  scale  of 
corporate  existence,  and  are  frequently  term- 
ed quasi  corporations.  1  Dill.  Mun.  Corp.  { 
25;  Tied.  Mun.  Orp.  t  3;  Oooley,  Const 
Llm.  294^01;  Hay  ward  v.  Davidson,  41  IndL, 
on  page  215;  4  Am.  &  Eng.  Enc.  Law,  pp. 
345,  346,  368,  note  1;  Id.  374,  notes  1,  4;  State 
V.  Commissions^  of  Hancock  Co.,  11  Ohio  St 
183;  Catbcart  v.  Ciomstock,  56  Wis.,  on  pages 
607,  608,  14  N.  W.  833;  Hawkins  v.  Board, 
etc.,  60  Miss.  735;  Irwin  v.  (Jommissioners, 
I'Sei^.  &  R.  505;  Lyon  v.  Adams,  4  Serg.  & 
R.  443;  Vankirk  v.  Clark,  16  Serg.  &  R.  289; 
Stevens  v.  lYalnlng  School,  supra;  Louisville 
&  N.  R.  Ca  V.  Cotmty  Court  of  Davidson,  1 
Sneed,  637.  CSoonties  are  subdivisions,  of  tbe 
state,  organized  solely  for  governmental  pur- 
poses. 4  Am.  &  Eng.  Ena  Law,  343;  Cones 
y.  Board,  137  Ind.  404,  37  N.  E.  272,  and  cases 
dted;  Board  t.  Allman  (Ind.  Sup.;  this  term) 
42  N.  E.  206,  and  cases  cited.  A  county  court- 
house, with  the  real  estate  upon  which  it 
stands,  is  public  property  held  by  the  county, 
but  in  trust  for  the  public  use.  Board,  etc., 
V.  ©'Conner,  88  Ind.  531;  Secrlst  v.  Board, 
100  Ind.  59;  Trustees  M.  E.  Church  v.  May- 
or, etc,  of  City  of  Hoboken,  supra;  Com.  v. 
Rush,  14  Pa.  St  188;  Com.  v.  Bowman,  3 
Pa.  St  203.  Section  5745,  Rev.  St.  1881  (sec- 
tion 7830,  Rev.  St.  1894),  provides  the  county 
oonunlssioners   "shall   have   power   at   their 
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meetings  to  make  orders  respecting  the  prop- 
erty of  the  coimty,  in  conformity  to  law;  to 
Bell  the  public  grounds  of  the  county  upon 
which  the  public  buUdlngs  are  situate  and  to 
purchase  In  lieu  thereof,  In  the  name  of  the 
county  other  grounds  in  the  county  seat  on 
which  such  buildings  shall  be  erected;  to  pur- 
chase other  lands  for  the  enlargement  of  the 
public  square;  and  take  care  of  and  pre- 
serve such  property."  The  board  of  commis- 
sioners is  authorized  to  purchase  and  own  the 
real  estate  upon  which  the  courthouse  is 
erected,  for  that  purpose,  which  is  a  public 
pm-pose;  and  has  no  power  to  use  or  lease 
the  same,  or  any  part  thereof,  to  be  used  for 
any  private  purpose,  unless  there  is  a  stat- 
ute giving  such  power.  The  courthouse  is 
erected  for  the  public  use,  to  furnish  a  place 
to  hcAS  the  courts,  and  for  offices  for  the 
clerk,  sheriff,  treasurer,  and  auditor,  and  for 
such  other  pubUc  purposes  as  may  be  neces- 
sary. The  Increase  in  the  business  of  the 
court  may,  from  time  to  time,  require  addi- 
tional rooms  In  which  to  bold  court,  as  well 
as  for  Juries  and  grand  juries,  and  for  the 
county  officers  named;  and  the  board  of  com- 
missioners cannot  by  contract  prevent  them- 
selves or  their  successors  from  using  or  set- 
ting apart  for  the  court  or  the  county  officers 
or  for  other  public  purposes  rooms  in  the 
courthouse  not  before  used  for  such  public 
purpose.  The  contract  in  controversy  here. 
If  valid,  would  prevent  the  board  of  commis- 
sioners for  10  years  from  May  1,  1894,  from 
using  the  rooms  mentioned  in  the  lease  for 
any  public  purposes,  no  matter  how  urgent 
the  necessity.  During  this  time  the  board  is 
required  to  furnish  heat,  light,  and  water  in 
thg  rooms  to  the  lessees,  and  a  janitor  to  take 
care  of  the  rooms,  or  respond  in  damages  for 
a  failure  so  to  do.  Such  a  use  of  the  prop- 
erty is  a  private,  and  not  a  public,  use. 

Section  5745  (7830),  supra,  gives  the  board 
of  commissioners  the  power  to  sell  t^e  ground 
upon  which  a  courthouse  is  situate,  and  to 
purchase  in  lieu  thereof,  in  the  name  of  the 
county,  other  ground  in  the  county  seat,  on 
which  such  building  shall  be  erected.  Under 
the  law  In  this  state  the  board  of  commis- 
sioners may  also  upon  petition  and  proper 
procedure  order  the  relocation  of  the  county 
seat.  In  such  case  the  public  grounds  in  the 
old  county  seat  are  conveyed  away,  and  are 
not  owned  by  the  county.  The  contract  men- 
tioned, If  upheld,  deprives  the  board  of  the 
right  to  exercise  power  or  jurisdiction  iu 
these  matters  without  Incurring  a  liability 
for  damages  for  a  breach  of  such  contract 
Driftwood  Val.  Turnpike  Co.  v.  Board  of 
Com'rs,  72  Ind.,  on  pages  239-242.  It  may 
be  correctly  said  that  the  board  of  commis- 
sioners cannot  by  contract  preclude  itself  or 
Its  successors  from  the  right  and  duty  to  ex- 
ercise the  powers  given  it  by  statute,  when, 
in  Its  judgment  or  discretion,  it  is  deemed 
necessary  so  to  do.  Driftwood  Val.  Turn- 
pike Co.  V.  Board  of  Com'rs,  supra;  Board  v. 
Taylor,  123  Ind.  148,  154,  23  N.  E.  752. 


It  is  urged  that  municipal  corporationB 
have  the  power  to  lease  rooms  not  needed  for 
public  use,  and  that  this  settles  the  ques- 
tion here.  The  courts  in  some  states  have 
held  that  where  a  municipal  corporation  has 
in  good  faith  built  and  used  a  townhall  for 
municipal  purposes,  it  has  the  right  to  allow 
it  to  be  used  incidentally  for  other  purposes, 
either  gratuitously  or  for  a  compensation. 
Worden  v.  New  Bedford,  131  Mass.  23.  But 
this  use  was  only  temporary,  did  not  inter- 
fere with  the  municipal  use  of  the  hall,  and 
was  Incidental  only.  In  such  states,  how- 
ever, it  Is  held  that  when  a  city  or  tovra  does 
not  devote  its  city  or  town  hall  or  other  public 
building  exclusively  to  municipal  use,  but 
lets  It,  or  a  part  of  it,  for  Its  own  advantage 
and  emolument  by  receiving  rents  or  other- 
wise, it  is  liable,  while  It  is  so  let,  to  any  per- 
son, for  an  injury  caused  by  any  defect  or  wan* 
of  repair  in  such  hall  or  public  building,  in 
the  same  manner  as  a  private  owner  would 
be.  But  there  would  be  no  such  liability  if 
such  hall  or  public  building  were  used  solely 
for  municipal  purposes.  Worden  v.  New  Bed- 
ford, supra.  This  is  a  clear  recognition  by 
the  courts  that  when  the  city  or  town  build- 
ings are  let  to  private  parties  such  use  is  a 
private,  and  not  a  public,  use.  Under  the 
laws  in  this  state  the  land  upon  which  the 
courthouse  is  erected  is  purchased  and  held 
only  for  such  purpose,  which  is  a  public  pur- 
pose, and  under  all  the  authorities  can  l)e 
used  for  no  other  purpose.  It  is  clear,  there- 
fore, that  the  cases  concerning  the  power  of 
a  municipal  corporation  to  rent  its  public 
buildings  can  have  no  application  In  this  case. 
The  difference  is  recognized  in  Boiling  v. 
Mayor,  etc.,  of  Petersburgh,  8  Leigh,  224.  In 
that  case  the  doctrine  was,  nnder  a  statute 
authorizing  it,  carried  much  further;  but  it 
was  also  expressly  held  that,  if  the  convey- 
ance had  been  made  to  the  county  whereon  to 
erect  a  courthouse,  the  rule  would  not  apply. 
The  court  said:  "If  the  purchase  in  this  case 
had  been  made  by  the  corporation  court  of  the 
town  of  Petersburgh  under  the  act  of  assem- 
bly empowering  the  county  and  corporation 
courts  to  purchase  lands  whereon  to  erect  a 
courthouse  and  other  buildings  connected 
with  the  administration  of  justice,  I  should 
have  been  clearly  of  the  opinion  that  the 
land  could  not  be  applied  to  purposes  other 
than  those  indicated  by  the  act  of  assembly; 
for,  as  the  courts  have  not  general  power, 
but  a  special  power  for  particular  purposes 
only,  they  must  of  necessity  be  confined  In 
their  use  of  the  lands  to  the  purposes  for 
which  authority  was  given  to  purchase." 
Boiling  V.  Mayor,  etc.,  of  Petersburgh,  8 
Leigh,  233.  If  the  board  of  commissioners 
had  the  power  to  rent  two  rooms  in  the  court- 
house for  10  years,  it  has  the  power  to  rent 
the  same,  as  well  as  other  rooms,  for  a 
longer  period.  If  such  power  exists,  then 
the  county,  although  organized  solely  for  gov- 
emm«ital  purposes,  may,  by  the  exercise  of 
such  power  by  its  commissioners,  be  made 
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liable  for  Injuries  caused  by  the  negligence  of 
its  officers  In  failing  to  keep  such  courtbouse 
In  repair.  Worden  v.  New  Bedford,  snpra. 
Bat  this  coart  held  In  Board  v.  Daily,  132 
Ind.  78,  31  N.  E.  631,  that  a  county  Is  not 
Mable  for  Injuries  occasioned  by  the  negli- 
gence and  carelessness  of  the  board  of  com- 
missioners In  the  care  and  control  of  the 
coortbouse.  The  court  said:  "It  la  now  well 
settled  that  counties  are  involuntary  corpora- 
tions, organized  as  political  subdivisions  of 
the  state  for  governmental  purposes,  and  not 
liable  any  more  than  a  state  would  be  liable 
for  the  negligence  of  Its  agents  or  officers." 
If  the  county  Is  not  liable  in  such  cases.  It  is 
evident  that  the  board  of  commissioners  has 
no  power  to  make  a  contract  or  perform  any 
act  which  will  render  the  county  liable  for  In- 
Jnry  to  persons  caused  by  the  negligence  of 
Its  officers  in  failing  to  keep  the  courthouse  in 
proper  repair.  We  think  it  clear,  both  upon 
principle  and  authority,  that  the  boards  of 
commissioners  in  this  state  have  no  power  to 
rent  the  conrthouse,  or  any  part  of  it,  for  pri- 
vate nse,  and  tliat  the  relation  of  landlord  and 
tenant  cannot  exist  between  the  county  and 
any  private  person  as  to  the  courthouse,  or 
any  part  thereof,  under  the  laws  now  in  force. 
There  is  no  statute  in  this  state  authorizing 
the  boards  of  commissioners  to  rent  the  court- 
house, or  any  part  thereof,  for  private  use. 
It  foUows  that  the  court  erred  in  sustaining 
the  demurrer  to  the  Information.  Judgment 
reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  Information,  and  for  further 
proceedings  not  Inconsistent  with  this  opin- 
ion. 

OM  Ind.  142) 

TOMIJNSON  V.  CITY  OF  INDIANAPOLIS. 
(Sni>reme  Court  of  Indiana.    March  4,  1896.) 

OrDIHAMCB— LlCBNBINO   VeBICLBS— VALIDITY. 

An  ordfaiance  licensing  vehicles  driven  oo 
the  Btreets  of  a  city,  the  revenue  therefrom  to  be 
nsed  in  repairing  the  streets,  is  a  lawful  exer- 
cise of  police  power,  though  it  exacts  the  same 
fee  from  nonresident  owners  of  vehicles  as  from 
those  residing  within  the  ci<7  limits. 

Appeal  from  superior  court,  Marion  coun- 
ty; J.  L.  McMasters,  Judge. 

Frank  Tomlinson  was  convicted  of  violat- 
ing an  ordinance  of  the  city  of  Indianapolis, 
and  appeals.    Affirmed. 

McCullough  &  Spaan,  for  appellant  J.  B, 
Scott  and  Jas.  B.  Curtis,  for  appellee.    ,. 

HOWARD,  J.  By  section  23  of  the  act  la 
force  March  6,  1891,  known  as  the  "Indian- 
apolis City  Charter"  (section  3T94,  Key.  St. 
1884),  It  Is  provided  that  the  common  council 
of  said  city  shall  have  power  to  enact  ordi- 
nances for  certain  purposes  therein  named,— 
among  others,  "to  regulate  the  use  of  streets 
and  alleys  by  vehicles,"  and  "to  license,  tax, 
and  regulate  wheeled  vehicles,  provided  that 
the  funds  derived  therefrom  shall  be  applied 
only  to  the  maintenance  and  repair  of  streets 
and  alleys."    In  pursuance  of  these  provi- 


sions of  the  statute,  the  common  council  of 
said  city  passed  General  Ordinance  No.  61, 
1893,  entitled  "An  ordinance  providing  for  li- 
cense upon  vehicles  drawn  upon  the  streets 
of  the  city  of  Indianapolis,"  etc.  In  sec- 
tion 1  of  said  ordinance,  certain  annual  li- 
cense fees  are  specified  to  be  paid  by  the 
owners  of  the  several  varieties  and  Idnds  of 
vehicles  "nsed  upon  the  streets  of  the  city 
of  Indianapolis,"  no  limitation  being  made  as 
to  residence  or  other  qualifications  of  such 
owners.  In  section  2  of  the  ordinance,  pro- 
vision is  made  for  licensing  vehicles  used  by 
market  gardeners,  fruit  growers,  fiorists, 
huckstereis,  liverymen,  and  others  hauling 
goods  or  merchandise  to  or  out  of  said  city, 
particular  reference  being  had  to  persons 
living  outside  said  city,  but  doing  business 
in  the  city.  In  all  these  cases  the  license 
fees  are  the  lowest  charged  for  the  corre- 
sponding vehicles  named  in  the  first  section, 
unless  it  be  in  the  case  of  four-horse  wagons 
used  for  hauling  brick  or  Ice.  Other  sections 
provide  in  detail  for  the  paying  of  fees  and 
issue  of  license;  for  numbering  the  vehicles, 
and  lighting  them  at  night;  for  the  width  of 
tires;  for  penalties  for  violations  of  the  or- 
dinance; and  for  the  use  of  the  funds  deriv- 
ed from  the  license  in  the  repair  of  the 
streets  and  alleys  of  the  city.  The  appellant 
was  arrested  for  the  violation  of  sections  1, 
2,  and  other  sections  of  the,  ordinance,  and, 
on  appeal  to  the  court  below,  was  found 
guilty  and  fined.  He  assigns  as  error  on  this 
appeal  that  the  court  overruled  his  motion 
for  a  new  trial.  The  reasons  given  in  the 
motion  for  a  new  trial  were  that  the  finding 
and  Judgment  were  contrary  to  law  and  con- 
trary to  the  evidence. 

The  appellant  was  a  nonresident  of  the 
city  and  engaged  in  market  gardening,  hav- 
ing a  stand  In  the  city  to  which  he  bronght 
the  products  of  his  garden,  without  having 
procured  a  license  for  bis  market  wagon. 
The  only  question  to  be  decided  is  whether  it 
was  unlawful  to  require  appellant,  a  non- 
resident of  the  city,  to  pay  a  license  fee,  such 
as  residents  are  required  to  pay,  for  driving 
his  wagon  upon  the  streets  of  the  city.  He 
was  charged  with  violating  section  1  of  the 
ordinance,  as  well  as  section  2.  His  was  a 
one-horse  wagon,  used  to  bring  vegetables 
to  market.  Under  section  1  such  a  vehicle, 
whatever  used  for,  or  wherever  the  residence 
of  Its  owner,  Is  subject  to  an  annual  license 
fee  of  three  dollars.  Under  section  2,  the 
wagon,  being  a  one-horse  wagon  owned  by 
a  person  engaged  as  a  gardener.  Is  subject 
to  the  same  annual  license  fee  of  three  dol- 
lars. We  are  unable  to  see  In  this  any  dis- 
crimination against  appellant.  Indeed,  it 
would  seem  that  the  second  section  of  the 
ordinance  was  framed  simply  to  name  and 
fix  license  fees  for  that  class  of  vehicles  used 
by  those  who  haul  provisions  and  other  ar- 
ticles Into  or  out  of  the  city,  but  who  use  the 
streets  substantially  the  same  as  those  whose 
wagons  are  driven  entirely  within  the  city 
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Umltfl.  An  Inspection  of  the  two  sections 
shows  that  the  nonresident  owners  of  ye- 
hlcles  are  rather  more  favored  than  the  resi- 
dent owners.  The  only  contention,  In  truth, 
which  can  be  plausibly  urged  against  the  or- 
dinance is  that  It  charges  those  who  drive 
upon  the  streets,  but  live  outside  the  dty 
limits,  the  same  license  fees  charged  against 
those  residing  within  the  city;  and  we  do 
not  think  that  the  ordinance  can,  for  this 
reason,  be  held  Invalid.  The  common  coun- 
cil, as  we  have  seen,  is  given,  by  the  statute, 
power  to  pass  ordinances  "to  regulate  the 
use  of  streets  and  alleys  by  vehicles."  This 
provision  would,  of  itself,  be  sufficient  au- 
thority to  sustain  the  ordinance.  The  pow- 
er to  reg^ulate  Implies  the  power  to  license, 
and  to  exact  a  reasonable  fee,  for  such  li- 
cense. Smith  V.  City  of  Madison,  7  Ind.  86; 
City  of  Anderson  v.  O'Conner,  98  Ind.  168; 
Scudder  v.  Hlnshaw,  134  Ind.  56,  33  N.  K. 
791.  But  the  statute  further  expressly  pro- 
vides that  the  council  may  pass  ordinances, 
"to  license,  tax,  and  regulate  wheeled  vehi- 
cles." This  Is  a  police  power,  and  not  a  tax- 
ing power.  City  of  Indianapolis  v.  Bleler, 
138  Ind.  30,  36  N.  E.  857.  The  fee  charged  is 
but  three  dollars  per  year.  Nor  is  it  any  ob- 
jection to  this  conclusion  that  some  revenue 
arises  to  the  city  from  the  fees  collected,  or 
that  such  revenue  is  applied  to  the  repair  of 
the  streets.  The  streets  are  used,  and  In 
part  worn  out,  and  put  in  a  condition  need- 
ing repair,  by  the  vehicles  that  are  charged 
the  license  fee.  See  City  of  Rochester  v. 
Upman,  19  Minn.  108  (Gil.  78);  State  v.  Cassi- 
dy,  22  Minn.  321.  Instead  of  being  a  tax 
on  personal  property,  the  license  fee  is  rather 
in  the  nature  of  a  toll  charged  for  the  use  of 
the  improved  streets  over  which  the  vehicles 
are  driven.  No  discrimination  whatever  hav- 
ing been  made  against  -appellant  on  account 
of  his  residing  outside  the  city  limits,  we 
have  been  unable  to  discover  any  good  rea- 
son why  he  should  not  pay  a  license  for  his 
vehicle  as  well  as  any  other  person  making 
like  use  of  streets  of  the  city.  Indeed,  he  is 
at  an  advantage,  as  compared  with  the  city 
resident.  He  has  paid  no  taxes  to  improve 
the  streets,  and  yet  uses  them  day  after  day 
In  his  business,  quite  the  same  as  a  resident. 
It  Is  manifestly  but  Just  that,  not  having 
paid  to  Improve  the  streets,  he  should  at 
least  pay  the  same  license  fee  for  using  them 
as  is  paid  by  those  who  have  themselves  paid 
their  share  of  the  cost  of  Improving  the 
streets.  If  this  ordinance  favors  any  one. 
It  is  the  nonresident  rather  than  the  resi- 
dent.   The  Judgment  is  affirmed. 


(144  Ind.  ao) 

WRIGHT  V.  STATE. 
(Supreme  Court  of  Indiana.    March  5,  1896.) 

CRUaHAL  Lav— QUASBINO  IKFOBMJITIOII— APFBAI, 
— UBVIEW  OF  BVIDBNOB. 

1.  Rev,  St.  1894,  i  1802   (Rev.  St  1881,  | 
1733),  provides  that  it  shall  not  be  necessaiy  to 


state  in  an  information  the  reason  for  not  pros- 
ecnting  by  indictment.  In  order  to  exercise  the 
right  provided  by  Rev.  St  1894,  i  1748  (Rev.  St 
1881,  f  1679),  to  prosecute  by  mformation  when 
the  court  is  in  session  and  the  grand  jury  is 
not  in  session  or  has  been  discharged.  Held,  that 
an  objection  that  the  information  does  not  af- 
firmatively disclose  the  right  to  so  prosecute  was 
not  raised  by  a  motion  to  quash  the  informa- 
tion. 

2.  The  snffidency  of  the  evidence  to  justify  a 
conviction  will  not  be  reviewed. 

Appeal  from  circuit  court,  Kosciusko  coun- 
ty; Edgar  Haymond,  Judge. 

John  H.  Wright  was  prosecuted  by  affi- 
davit and  information  for  burglary.  Prom 
an  order  overruling  a  motion  for  a  new  trial, 
and  from  a  Judgment  entered  on  the  verdict, 
defendant  appeals.     Affirmed. 

H.  A.  Robblns.  S.  W.  Royse,  and  O.  G. 
Woodard,  for  appellant  W.  A.  Ketcham, 
Atty.  Gen.,  and  L.  B.  McKlnley,  for  the 
State. 

HACKNEY,  C.  J.  The  appellant  was 
charged  by  affidavit  and  information,  tried, 
and  convicted  of  the  crime  of  burglary.  The 
action  of  the  circuit  court  In  overruling  a 
motion  to  quash  the  information  and  in  over- 
ruling a  motion  for  a  new  trial  are  the  only 
causes  of  error  assigned.  The  affidavit  and 
Information  were  filed  In  the  circuit  court 
on  the  fourth  day  of  the  first  term  of  that 
court  following  the  appellant's  commitment 
upon  a  preliminary  hearing.  The  only  ob- 
jection to  the  information  urged  by  counsel 
for  the  appellant  is  that  it  does  not  appear 
to  have  been  filed  when  the  grand  Jury  was 
not  in  session,  or  had  been  discharged.  It 
is  supposed  that  this  argument  is  designed  to 
impress  the  court  that  the  burden  rested  u^- 
on  the  appellee  in  her  charge  to  affirmative- 
ly disclose  the  right  to  prosecute  by  informa- 
tion, as  that  right  is  given  by  section  1748, 
Rev.  St  1894  (Section  1679,  Rev.  St  1881). 
Unfortunately  for  this  argument  the  stat- 
ute—Rev. St  1894,  i  1802  (Rev.  St  1881,  | 
1733)— provides  that  it  shall  not  be  necessary 
to  disclose  in  the  information  the  reasons  for 
not  prosecuting  by  indictment  A  motion 
to  quash  did  not,  therefore,  raise  the  ques- 
tion here  urged.  Nichols  v.  State,  127  Ind. 
406,  26  N.  E.  839;  State  v.  Drake,  125  Ind. 
367,  25  N.  E.  434;  Kennegar  v.  State,  120 
Ind.  176.  21  N.  E.  917;  Olllett,  Or.  Law  (2d 
Ed.)  §  121. 

The  weight  and  sufficiency  of  the  evidence 
are  the  only  questions  urged  upon  the  motion 
for  a  new  trial.  The  theory  of  the  appel- 
lant, presented  by  his  counsel,  is  that  two 
neighbors  of  appellant's  father  desired  to 
possess  themselves  of  the  father's  farm,  and 
thereby  rid  themselves  of  a  neighbor  who 
was  objectionable  because  "a  poor  man, 
somewhat  uncultured,  and  not  at  all  styl- 
ish"; that  these  two  neighbors  and  about 
fifty  others  formed  an  organization  to  aid 
these  two  neighbors  in  accomplishing  their 
desire;  that  in  pursuance  of  a  conspiracy  be- 
tween these  many  neighbors  a  detective  was 
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employed  to  Indnce  this  appenant  to  visit 
the  bins  of  one  of  the  neighbors  and  steal 
grain;  that  being  unable  to  induce  the  ap- 
pellant to  do  so,  they  procured  another  to 
accompany  the  detective  on  the  mission  sug- 
gested, and,  twenty  or  more  of  them  having 
stationed  themselves  about  the  neighbor's 
premises,  they  saw  the  detective  and  the 
"stool  pigeon"  go  through  the  form  of  steal- 
ing two  bags  of  oats,  and  then  saw  them 
take  flight;  and  that.  In  further  advance- 
ment of  this  wicked  conspiracy,  the  members 
of  this  organization  came  Into  court,  and 
falsely  testified  that  the  "stool  pigeon"  was 
this  appellant.  The  further  theory  of  the 
appellant  Is  that  the  alleged  burglary  was 
with  the  consent  of  the  owner  of  the  prop- 
erty, and  was,  therefore,  no  crime.  The  first 
of  these  theories,  involving  so  many  people, 
and  such  extensive  perjury  to  an  end  so 
unimportant,  impressed  us,  while  reading 
it,  with  the  belief  that  there  must  be  more 
than  a  grain  of  fiction  in  it  Upon  read- 
ing carefully  the  more  than  300  pages  of 
evidence,  we  are  convinced  beyond  a  rea- 
sonable doubt  that  there  is  hardly  a  grain 
in  timt  theory  which  is  not  fiction.  Nor 
is  there  more  truth  in  the  second  theory. 
In  the  community  where  the  appellant  re- 
sided there  was  one  of  those  lawful  and  of- 
ten beneficial  organizations  for  the  detec- 
tion of  the  thieves  who  plunder  the  fanners' 
t)ams,  bins,  and  henneries.  It  came  to  one 
of  the  members  that  the  appellant  had 
Bought  one  Bolenbaugh  to  join  him  In  a 
imld  upon  the  granary  of  a  neighbor  named 
Anglln.  This  member  Induced  Bolenbaugh 
to  accept  the  proposal,  that  the  appellant 
migbt  be  brought  to  justice.  On  the  night 
when  the  theft  was  to  be  committed,  a  num- 
ber of  the  members  secreted  themselves  up- 
on AngUn's  premises,  and  towards  "the 
witching  hour  of  night"  two  forms  appeared 
npon  the  premises  In  the  bright  and  beauti- 
ful moonlight  These  forms  proceeded  to  the 
granary,  broke  the  lock  from  its  door,  went 
In.  filled  two  sacks  with  oats,  placed  the 
sacks  upon  their  shoulders,  and  started  from 
the  premises  with  them.  When  near  the 
gateway,  some  one  of  the  watchers  gave  an 
alarming  sound;  then  the  sacks  were  drop- 
ped; the  taller  took  fiight  down  the  lane, 
and  Bolenbaugh  across  the  fence,  to  permit 
the  pursuers  to  have  free  chase  down  the 
lane.  The  tall  form  was  fieeter  than  the  pur- 
soers,  and  was  soon  lost  In  the  pawpaw 
bushes.  Twelve  of  those  who  were  present 
on  that  night  without  the  slightest  doubt 
Identified  the  appellant  as  the  possessor  of 
that  taller  form  and  those  fleeter  feet  He 
was  found  at  his  home,  and  arrested,  at  H 
o'clock  that  night  By  some  strange  chance 
he  had  his  clothes  on  when  called,  and  did 
not  weary  the  callers  with  waiting.  The  ab- 
sence of  Mr.  Anglln  from  his  home  on  the 
night  In  question  is  the  strongest  circum- 
stance In  the  case  tending  to  support  the 
claim  that  he  aided  and  abetted  the  pillaging 


of  his  garnered  harvests.  It  Is  true  that  tht 
defense  offered  evidence  of  an  alibi,  and  evi- 
dence that  one  Blue  was  in  company  with 
Bolenbaugh  on  the  evening  of  the  crime. 
Much  of  this  evidence  shows  upon  its  face 
the  marks  of  fabrication,  many  of  the  wit- 
nesses were  hopelessly  impeached,  and  all  of 
them  were  stoutly  contradicted.  It  Is  thus 
shown  that  the  question  of  the  appellant's 
presence  and  partlcipancy  in  the  crime  char- 
ged was  not  only  a  proper  question  for  the 
jury,  but  that  the  question  was,  without  a 
reasonable  doubt  correctly  decided.  If  It 
were  a  doubtful  question,  it  must  be  well 
understood  that  the  court  has  no  power  to 
pass  upon  that  doubt,  whlchi  would  clearly 
depend  upon  the  weight  of  the  evidence. 
Finding  no  error  in  the  record,  the  Judgmeat 
of  the  circuit  court  Is  afilrmed. 


HIGGIN8  V.  BPAHR  et  nr.^ 

(Supreme  Conrt  of  Indiana.     March  8,   1896.) 

Pracdclbxt    Convetancss— Prima    Facik   Evi- 
DBNCB— FoBSEsaio'S — Btatembnts  bt  Vskdob. 

1.  A  prima  facie  case  of  a  sale  in  fraud  of 
crediton  is  shown  by  proof  that  a  husband,  after 
selling  property  to  his  wife,  continued  in  fall 
possession  and  management  thereof,  as  her  agent 

2.  Where  the  continued  possession  and  man- 
agement by  a  hosband  of  property  sold  to  his 
wife  show  a  sale  prima  facie  fraudulent  a  state- 
ment by  the  husband,  while  in  poBsession  as 
agent  that  the  si.le  was  made  to  prevent  his 
vendor  from  recovering  the  pnrdiase  price,  is  ad- 
missible to  Show  that  the  a«Ue  was  fraadnlent 

Appeal  from  circuit  court  Marlon  coimty; 
B.  A.  Brown,  Jurlge. 

Action  by  William  L  Higgins  against  John 
H.  Spahr  and  wife  on  a  purchase-money  note 
of  the  husband,  and  to  have  a  subsequent  sale 
of  the  property  by  him  to  his  wife  declared 
fraudulent  and  to  subject  the  property  to  the 
payment  of  the  note.  From  a  judgment  for 
him  on  the  note,  but  holding  the  sale  to  the 
^Ife  valid,  plaintiff  appeals.     Reversed. 

Terhtme  &  Pickens,  for  appellant  Geo.  W. 
Spahr  and  John  O.  Spahr,  for  appellee. 

HOWARD,  J.  This  was  an  action  by  the  ap- 
pellant to  recover  Judgment  against  the  appel- 
lee John  H.  Spahr  on  a  note  given  to  appel- 
lant by  said  appellee  as  part  of  the  considera- 
tion for  a  half  interest  In  a  livery  stable  ovrah 
ed  by  the  parties  at  the  time  of  said  purchase. 
The  action  also  sought  to  set  aside,  as  fraud- 
ulent the  subsequent  sale  and  transfer  of  the 
livery  stable  by  Jobn  H.  Spahr  to  his  wife 
and  coappellee,  Sarah  A.  Spahr,  and  to  sub- 
ject the  property  so  sold  to  the  payment  of 
any  judgement  that  might  be  recovered  by  th* 
appellant  against  John  H.  Spahr.  The  court 
found  for  the  appellant,  as  against  John  H. 
Spahr,  but  found  for  the  appellee  Samh  A. 
Spahr,— thus.  In  effect  holding  that  she  had 
purchased  the  livery  stable  from  her  husband 
in  good  faith,  and  foi  a  valuable  oonsldera- 
tlon;   that  she  had  made  the  fuichaM  witk 
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her  own  separate  means,  being  property  re- 
ceived by  her  from  ber  father's  estate;  and 
tbat  in  such  purchase  there  was  no  fraud  or 
collusion  on  hei  part.  Against  the  judgment 
in  favor  of  Mrs.  Spa^,  this  appeal  Is  brought, 
the  error  assigned  being  the  overruling  of  ap- 
pellant's motion  for  a  new  trial.  The  reasons 
urged  in  fovor  of  a  new  trial  were  (1)  that  the 
court  erred  in  excluding,  as  against  Sarah  A. 
Spahr,  proof  of  the  statement  of  Jolm  H. 
Spahr,  whUe  be  was  in  possession  of  the  liv- 
ery stable  as  agent  of  his  wife,  and  after  the 
sale  to  her,  to  the  effect  tbat  he  liad  made 
said  transfer  to  his  wife  "to  beat  HIggins" 
(meaning  the  appellant);  (2)  that  the  finding 
and  decision  were  not  sustained  by  sufficient 
evidence;  and  (3)  that  the  finding  and  decision 
were  contraiy  to  bw. 

It  was  said  in  Daniels  r.  McOlnnis,  97  Ind. 
649,  that:  "As  a  general  rule,  the  declarations 
of  a  grantor,  made  after  he  has  parted  with 
bis  title,  are  not  admissible  in  evidence  to  Im- 
peach the  title  of  any  one  claiming  under  him. 
Campbell  v.  Coon,  51  Ind.  76;  Gamw  v. 
Graves,  54  Ind.  188;  Burlchoiden  v.  Casad,  47 
Ind.  4liB.  There  are  pxceptions  to  this  rule. 
One  of  the  exceptions  Is  where  the  grantor 
and  grantee  conspire  together  to  defraud  third 
persons.  In  such  case  the  statement  of  ei- 
ther is  admissible  against  the  other.  Cald- 
well V.  Williams  1  lud.  405;  Tedrowe  v. 
Esher,  56  Ind.  443;  Kennedy  y.  Divine,  77 
Ind.  490;  Bump.  Fraud.  Conv.  (2d  Ed.)  666; 
Walt,  Fraud.  Conv.  {  280."  In  Tedrowe  v. 
Esher,  supra,  Perkins,  C.  J.,  speaking  for  the 
court,  said:  "The  fact  that  the  grantor  re- 
mains in  possession  is  a  circumstance  tending 
to  show  fraud,  but  It  does  not,  of  itself  alone, 
establish  a  conspiracy  or  combination  between 
the  grantor  and  grantee  to  defraud,  so  as  to 
let  In.  as  evidence,  the  declarations  of  the 
grantor,  made  after  he  has  parted  with  his 
title,  and  in  the  absence  of  the  grantee,  im- 
peaching the  [grantee's]  title.  •  •  •  As 
matter  of  practice.  In  such  a  case  as  this,  the 
court  should  not  rule  upon  the  admissibility 
of  testimony  such  as  was  admitted  and  object- 
ed to  La  this  case  till  the  other  evidence  In 
the  case  is  in,  that  the  court  may  make  its 
ruling  with  knowledge  whether  a  fraudulent 
combination  is  proved  or  not"  It  is  to  be 
noted  that  In  the  Tedrowe  Case,  however,  the 
property  alleged  to  have  been  fraudulently 
conveyed  was  real  estate,  and  not,  as  in  this 
case,  personal  property.  See,  also,  McCor- 
micks  v.  Fullei,  5«  Iowa,  at  page  46,  8  N.  W. 
800;  Lumber  Co.  v.  Steams,  2  Ind.  App.  7, 
28  N.  B.  117;  9  Am  &  Eng.  Enc.  Law,  347, 
note  1;  11  Nat.  (3orp.  Rep.  392. 

In  the  case  at  bar  there  was  evidence 
tending  to  show  tbat  John  H.  Spahr  had 
been  for  many  years  Indebted  to  his  wife's 
father,  and  that  for  this  indebtedness  he  had 
given  his  promissory  notes.  There  was  also 
evidence  tending  to  show  that  on  the  death 
of  Mrs.  Spabr's  father  these  notes  were 
tamed  over  by  bis  administrator  to  Mrs. 
Bpaia,  in  tbe  distribution,  as  a  part  of  her 


share  of  the  estate,  and  that  it  was  in  pay- 
ment of  the  debt  so  created  that  the  livery 
stable  was  sold  to  her  by  her  husband;  she 
receiving  from  him  a  bill  of  sale,  and  at 
the  same  time  executing  to  him  a  written 
appointment  as  her  agent,  to  carry  on  the 
livery  stable  in  her  name.  Appellant,  how- 
ever, contends  that  the  evidence  merely 
shows  that  Jlrs.  Spahr's  father  made  gifts 
or  advancements  to  John  H.  Spahr,  with  her 
knowledge  and  consent;  that  it  was  not  In- 
tended that  John  H.  Spahr's  notes  given 
in  acknowledgment  of  such  advancements 
should  ever  be  collected,  unless  her  father 
should  at  some  time,  owing  to  adverse  cir- 
cumstances, become  in  great  need  of  the 
money;  and  that  the  notes  were  surrender- 
ed by  the  administrator  simply  that  they 
might  be  canceled.  It  must  be  admitted 
that  the  evidence  of  good  faith  tn  the  sale  of 
the  livery  stable  by  John  H.  Spahr  to  his 
wife  is  not  of  an  altogether  satisfactory 
character;  and,  had  the  finding  of  the  court 
on  the  evidence  adduced,  been  against  the 
fairness  of  that  transaction,  we  could  not, 
in  the  light  of  the  decisions  of  this  court, 
disturb  such  finding.  The  facts  in  the  case 
of  GelsendorS  v.  Eagles,  106  Ind.  38,  5  N. 
E.  743,  were  in  some  respects  much  like 
those  in  the  case  at  bar.  There  it  was  found 
that  Geisendorff,  being  indebted  to  his  wife 
In  the  sum  of  $11,<XX),  money  derived  from 
her  separate  estate,  and  appropriated  by  her 
husband  In  his  own  business,  and  being  also 
insolvent,  and  largely  Indebted  to  other  per> 
sons,  gave  his  wife  a  bill  of  sale  of  a  large 
quantity  of  ice,  and  then  took  from  her  an 
appointment  as  one  of  her  agents,  and  so 
continued  in  possession  of  the  Ice,  and  In  the 
carrying  on  of  the  Ice  business.  The  Ice  so 
sold  to  the  wife  was  seized  on  execution  is- 
sued against  the  husband.  In  an  action  tn 
replevin  brought  by  the  wife  to  recover  the 
ice  from  the  sheriff,  there  was  judgment  for 
the  execution  plaintiffs.  The  case  was  twice 
appealed  to  this  court  On  the  first  appeal 
the  court  said:  "The  evidence  on  tbe  trial 
clearly  showed,  we  think,  that  •  •  •  the 
said  Jacob  C.  Geisendorff  did  sell  such  ice  to 
his  wife,  the  said  Sarah  H.  Geisendorff,  for 
its  fair  value.  In  payment  of  a  debt  then 
justly  due  and  owing  by  him  to  her.  This 
sale  was  made  some  time  before  the  appel- 
lees, or  either  of  them,  acquired  any  Interest 
In  or  lien  upon  such  ice.  It  was  clearly 
shown,  however,  that  after  this  sale  of  the 
property  In  question  there  was  no  visible 
change  in  tbe  possession  thereof."  Geisen- 
dorff V.  Eagles.  70  Ind.  418.  On  the  second 
appeal  the  holding  was  similar,— that  the  in- 
debtedness of  th^  husband  to  the  wife  was 
clearly  and  satisfactorily  established,  and 
that  his  sale  to  her  of  the  ice  was  in  pay- 
ment of  this  indebtedness.  But  the  coiurt 
also  found  that  there  was  evidence  tendint; 
to  Impeach  the  good  faith  of  that  sale;  par- 
ticularly, that  "no  visible  change  of  posses- 
sfam  loUowedt  and  everything  relating  to  th^ 
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Ice  contiiraed  thweafter  apparently  aa  be- 
fore." CSonflequently  the  sale  was  held  to 
be  In  fraud  of  creditors.  The  sale  In  Oels- 
endorft  t.  Eagles  had  fewer  badges  of  fraud 
than  ore  found  In  the  case  before  as.  In 
that  case  there  was  no  question  that  the  con- 
sideration for  the  sale  was  good.  Here, 
while  the  court,  in  effect,  found  the  consider- 
ation good,  and  while  there  was  evidence 
given  on  which  such  finding  might  be  based, 
yet  It  is  strenuously  contended,  and  with 
much  reason,  that  the  evidence  of  a  valid 
consideration  Is  of  an  exceedingly  nnsatl»- 
factory  character.  Here,  moreover,  the 
painstaking  legal  formalities  observed  In  the 
execution  of  the  bill  of  sale,  and  the  appoint- 
ment of  the  husband  as  agent,  are  suspicions 
circumstances,  and,  as  such,  recognized 
badges  of  fraud.  In  both  cases  the  contin- 
ued possession  of  the  husbands,  under  their 
pretended  appointment  as  agents  of  their 
wives.  Is  quite  similar.  See,  In  addition, 
MttcheU  T.  Sawyer,  115  IlL  650,  5  N.  E.  109. 
In  Seavey  y.  Walker,  108  Ind.  78,  9  N.  B. 
317,  a  bill  of  sale  of  a  stock  of  goods  was 
given-  by  one  Lew  to  Seavey  and  another,  in 
payment  of  certain  valid  debts.  Lew,  bow- 
ever,  continued  in  possession  of  the  goods, 
and  of  the  business  connected  therewith. 
Hie  sale  was  bdd  Invalid,  as  being  In  fraud 
of  other  creditors.  The  court.  In  that  caae, 
citing  the  statute  (Rev.  St  1894,  {  6636;  Rev. 
St  18S1  f  4911),  that  "every  sale  made  by 
a  vendor  of  goods  in  his  possession,  or  under 
his  control,  unless  the  same  be  accompanied 
by  immediate  delivery,  and  be  followed  by 
an  actual  change  of  the  possession  of  the 
things  sold,  shall  be  presumed  to  be  franda- 
lent  and  void,  as  against  the  creditors  of  the 
vendor  or  subsequent  purchasers  in  good 
faith,  unless  it  shall  be  made  to  appear  that 
the  same  was  made  in  good  faith,  and  with- 
out any  tntent  to  defraud  such  creditors  or 
purchasers,"  held  that  the  continued  posses- 
sion by  Lew  of  the  goods  and  business,  aft- 
er he  had  given  a  bill  of  sale  of  the  same, 
made  a  case  of  presumptive  fraud,  and  that 
it  was  incumbent  on  Seavey  to  disprove  the 
prima  facie  case  of  fraudulent  sale  so  made. 
In  the  case  at  bar,  we  think,  also,  that  a 
prima  fade  case  of  fraudulent  sale  by  John 
H.  Spahr  to  his  wife  was  ma-de  out  on  show- 
ing that  Spahr  continued  in  full  possession 
and  management  of  the  livery  stable  and 
basiness  after  the  giving  of  the  bill  of  sale 
to  his  wife.  This  would  seem  evident 
whether,  as  the  court  found,  he  afterwards 
proved  the  good  faith  of  his  sale  or  not 

This  prima  fade  case  of  fraud  having 
been  made  out  by  the  appellant,  the  ques- 
tion arises  whether  the  court  did  not  err  in 
excluding  evidence  offered  by  him  of  the  dec- 
laratlOD  of  Spahr,  while  in  possession  of  the 
property,  that  the  sale  was  made  "to  beat 
Higgins."  "The  general  rlile,**  as  said  In 
Orant  v.  Lewis,  14  Wis.  028,  "Is,  It  Is  true, 
that  the  declarktlons  Of  a  vendor,  made  after 
be  lias  pacted  with  his  title,;  ate  sot  aOmtan 


sible  In  evidence  to  affect  tbe  title  of  tb* 
vendee.  But  an  exception  to  this  rule  is  so 
far  established,  that,  where  the  vendor  re- 
mains In  the  actual  possession  of  tbe  goods, 
his  statements  explanatory  of  such  posses- 
sion, and  of  the  relation  which  he  then  holds 
to  the  property,  are  admissible  as  original 
evidence,  and  for  the  purpose  of  showing 
fraud  In  the  sale,  if  they  have  that  tenden- 
cy." A  like  ruling  was  made  in  Hamburg 
V.  Wood  &  Ca,  66  Tex.  168,  18  S.  W.  623. 
There  a  prima  fade  case  of  fraudulent  sale 
having  been  made,  by  showing  that  the  ven- 
dor remained  in  possession  after  the  sale^ 
and  notwithstanding  Hie  claim  made  that 
evidence  adduced  showed  that  the  sale  was 
in  fact  made  in  good  faith,  the  court  said; 
"However  reasonable  may  have  been  the  ex- 
planation given  in  the  case,  whether  it  was 
sufficient  to  rebut  the  prima  facie  case  mads 
by  the  plaintiff  was  to  be  passed  upon  bJT 
tbe  Jury.  In  refutation  of  that  explanation, 
the  plaintiff,  by  establishing  a  ^rlma  facie 
case  of  fraud,  bad  laid  the  predicate  for 
proof  of  the  exduded  declarations."  And 
the  court  added,  "The  dalm  by  both  vendw 
and  vendee  that  the  possession  by  the  foz^ 
mer  is  as  agent  or  servant  of  the  latter  does 
not  render  the  testimony'  inadmissible."  As 
to  the  effect  of  the  vendor's  retention  of  po^ 
session  after  sale,  see,  further,  a  valuable 
note  in  Ben].  Sales,  I  67S,  note  d.  Whether 
the  decisions  of  this  court  go  bo  far  as  the 
cases  last  cited,  in  holding  that  possession; 
after  sale  by  a  vendor  of  poBonal  property, 
establishes  a  prima  fade  case  of  fraud,  may 
perhaps,  be  questioned,  since  our  statute  su- 
pra provides  that  the  good  faith  of  such  sales 
may  be  established.  Our  statute  above  quot- 
ed does,  however,  throw  upon  the  vendee  of 
such  property  the  burden  of  showing  the 
good  fatth  of  such  transfer  of  title.  Besides, 
considering  the  many  other  badges  of  fraud 
in  the  sale  here  under  consideration,  to^ 
gether  with  the  unsatisfactory  character  of 
the  evidence  adduced  In  support  of  Its  good 
faith,  we  are  Inclined  to  think  that  the  court 
erred  in  exduding  the  evidence  offered  ts 
prove  the  declarations  of  John  H.  Spahr, 
made  whilO'  still  In  possession  of  the  proper- 
ty, to  the  effect  that  the  sale  was  made  to 
prevent  the  collection  of  the  debt  due  the 
appellant  That  debt  was  (me  of  the  most 
sacred  recognized  by  the  law,  being  for  the 
purchase  price  of  the  same  property  sold  by 
appellant  to  John  H.  Spahr.  The  judgment 
la  reversed,  with  instructions  to  grant  a  new 
tilaL 


(XH  iDd.  no 

DOWEESB  et  id.  V.  BUTTON  et  aL 

(Oapreme  Goort  of  Indiana.     March  8,  1896.) 

Oouvms— RsPAia  ovBiuiiecs— CottriiA.OTB  Vvnx 

ViRBS— Injunction — DsrsuBB — Bond  of    Con^ 

TRACTOR  —  CCNStTBCCTIOII  —  JUDQHKKT  —  PbS- 

soMPTioxi  IK  Support — Harmless  Erbob. 
1.  Rev.  St  1894,  t  8275  (Rev.  St  1881,  f 
3885),  reqaiiei  ooanty  commiasionen^  when'  Oxer, 
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think  pnUlc  contieiiieBce  rwpiirw  a  bridge  to  be 
^paired,  to  cause  a  atrrer  and  estimate  to  be 
made,  and  to  direct  the  work  to  be  done;  and 
Rev.  St  1894,  <  3276  (Key.  St  1881,  {  2886).  au- 
thorizes them,  if  the  estimate  exceeds  <the  ability 
of  the  road  district  In  which  the  bridge  is  lo- 
cated, to  make  an  appropriation  therefor  out  of 
the  county  treasTiry.  Held,  that  a  contract  by 
coonty  commissioners  for  repairs  to  a  bridge,  ob- 
ligating the  county  to  pay  for  the  same,  was 
void,  where  it  was  made  without  any  sorrey  or 
estimate  having  been  made. 

2.  Where  the  evidence  is  not  in  the  record, 
and  the  sufficiency  of  tne  separate  paragraphs  of 
the  complaint  is  questioned  for  the  first  time  after 
a  general  judgment  the  presumption  will  be  that 
the  judgment  was  upon  any  paragraph  which 
was  sufficient    - 

3.  Rer.  St  1891.  f '  3280  (Rer.  St  1881,  S 
2890),  which  reqturea  notice  and  competitive 
bidding  for  conetruction  of  bridges  where  a  super- 
intendent appointed  under  Rev.  St  18SH,  S  3278 
(Rer.  St  1881.  |  2888),  has  charge  of  the  work, 
does  not  apply  whert  no  superintendent  is  ap- 
pointed. 

4.  Refhsal  to  strike  a  contract  filed  as  an  ex- 
hibit to  a  complaint  is  harmless  error,'  where  the 
contract  was  surplusage. 

5.  In  an  action  by  taxpayers  to  enjoin  a  con- 
tract by  county  commissioners  providing  for  an 
nnanthorized  expenditure  of  pubuc  money ,  a  bond 
given  by  the  contractor  for  faithful  performance 
of  the  contract  is  not,  as  supplying  an  adequate 
remedy  at  law,  available  as  a  defense. 

6.  A  refuffi.1  to  admit  affidavits  in  support  of 
A  motion  to  dissolve  a  temporary  injunction  is 
karmless  error,  where,  on  final,  hearing,  the  in- 
junction was  made  perpetual. 

Appeal  from  circuit  court,  Fulton  county; 
A.  G.  Wood,  Special  Judge. 

Action  by  Joseph  T.  Button  and  others 
against  Asa  W.  Deweese  and  others  for  an 
Injunction.  From  a  judgment  for  plaintiffs, 
defendants  api>eal.     Affirmed. 

Conner,  Rowley  &  McMahan,  J.  H.  BIbbler, 
and  Ksslck  &  Baker,  for  appellants.  Holman 
ft  Stephenson  and  Enoch  Myers,  for  appellees. 

HACKNBT,  O.  J.  The  appellants,  Deireese, 
Dudgeon,  and  lioyatt,  as  the  board  of  com- 
missioners of  Fulton  county,  and  Oodman, 
a  contractor  with  said  board  for  tbe  repairs 
of  a  certain  bridge  in  said  county,  were  sued 
by  the  appellees,  taxpayers  of  said  county, 
to  restrain  the  performance  of  a  contract 
There  were  two  paragraphs  of  complaint, 
which  are  here  questioned  for  the  first  time. 
It  Is  only  where  the  complaint  as  an  entirety 
la  bad  that  Its  sutfidency  can  be  questioned 
for  the  first  time  In  this  court.  Asbton  t. 
Shepherd,  120  Ind.  68,  22  N.  E.  88;  Branch 
T.  Faust,  115  Ind.  464,  17  N.  E.  808;  Lud- 
low v.  Ludlow,  108  Ind.  199,  9  N.  B.  768; 
Hutchings  V.  Hay,  132  Ind.  868,  81  N.  E. 
038.  The  second  paragraph,  in  our  opinion, 
was  sufficient  It  alleged  the  execution  of 
a  contract  between  Oodman  and  the  mem- 
beiis  of  the  board  for  repairs  upon  a  bridge, 
in  which  contract  the  board  obligated'  the 
county  to  pay  Oodman  the  cost  thereof,  to 
wit,  $6,500;,  that  no  action  was  taken  by  the' 
board  to  determine  that  public  convenience 
Required  tbe  proposed  repairs;  that  no  sur- 
vey or  estimate  for  said  repairs  was  ever 
i^u|4e.  or  directed;  that  t^e  contract  was  tet 


to  Oodman  without  competition,  and  at  aa 
excess  of  $4,000.  And  there  were  other  alle- 
gations, as  to  the  failure  to  appoint  &  super- 
intendent; to  give  notice  for  bids,  etc.  Pri- 
marily, bridge  repairs  are  to  be  made  by 
the  road  district  in  which  the  bridge  is 
situated,  and  the  authority  of  the  board  of 
county  commissioners  to  appropriate  public 
moneys  for  such  repairs  is  limited  to  those 
cases  where  the  estimate  for  such  repairg 
"shall  exceed  tbe  ability  of  the  road  district 
•  ■•  •  by  the  application  of, Its  ordinary 
road  work  and  tax."  Rev.  St  1894,  Sj  3275- 
3277,  3282  (Rev.  St  1881,  If  2886-2887,  2892); 
Board  t.  Allman  (Ind.  Sup<).42  N.  E.  206; 
Driftwood  Yal.  Turnpike  Co.  ▼.  Commission- 
ers, 72  Ind.  226.  In  section  3275,  supra.  It 
Is  provided  that,  "whenever  In  the  opinion  of 
the  county  commissioners  tbe  public  conven- 
ience shall  require  that  a  bridge  should  be 
repaired  or  built  over  any  water  course,  they 
shall  cause  survey  and  estimate  therefor  to 
be  made,  and  direct  the  same  to  be  erected." 
By  section  3276,  supra,  it  Is  provided,  fur- 
ther, that  "if  the  estimate  therefor  shall  ex- 
ceed the  ability  of  the  road  district  in  which 
such  bridge  is  to  be  built,  by  the  applica- 
tion of  its  ordinary  road  work  and  tax,  to 
perform,  the  county  commissioners  may 
make  an  appropriation  from  the  couut7 
treasury  to  build  or  repair  the  same."  In 
Driftwood  VaL  Turnpike  Co.  v.  Commission- 
ers, supra.  It  was  said  of  these  sections: 
"By  the  first  section  of  the  act,  above  set 
out,  when  a  bridge  Is  to  be  repaired  or  built 
the  commissioners  are  to  'cause  survey  and 
estimate  therefor  to  be  made,  and  direct  the 
same  to  be  erected.'  Why  were  surveys  and 
estimates  to  be  made?  The  second  section 
answers  this  question.  It  is  because  the  ap- 
propriation from  the  treasury  depends  upon 
the  question  whether  the  estimate  exceeds 
the  ability  of  the  road  district,  by  the  ap- 
plication to  tbe  work  of  tbe  ordinary  road 
work  and  tax  of  the  district  It  was  not 
contemplated  that  the  expense  should  be 
borne  by  the  county  treasury,  except  the 
excess  beyond  the  ability  of  the  road  dis- 
trict" In  Board  v.  Allman,  supra.  It  was 
said  of  the  sections  of  tbe  statutes  above 
cited:  "It  certainly  cannot  be  claimed  that 
under  these  sections  the  board  of  commis- 
sioners have  general  power  to  make  appro- 
priations of  public  funds  for  the  repair  of 
bridges.  Such  appropriations  can  only  be 
made  in  certain  cases,  and  upon  certain  con- 
tingencies." One  of  such  oontingencies  the 
court  gave,  as  follows:  "The  board  can  in  no 
case  pay  for  repairs  out  of  the  county  treas- 
ury unless  the  road  district  first  applies  its 
ordinary  road  work  and  tax  in  making  the 
repairs.  Then  the  board  may.  If  it  deem  the 
bridge  of  sufficient  importance,  pay  the  resi- 
due out  of  the  county  treasury."  It  appears, 
therefore,  from  the  allegations  of  tbe  com- 
plaint, that  the  appellants  were  not  in  the 
CKercise  of  this  special  and  limited  power, 
bjut  were,  acting,  upon  the  awomption  of  • 
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.ganeral  poorer  to  appropriate  for  the  repair' 
of  bridges.  The  error  of  the  board  was  not 
a  mere  irregnlarity,  but  was  the  assamptlon 
of  a  power  not  possessed,  and  its  act  was 
void. 

In  argument,  counsel  place  much  stress 
upon  the  fact  that  no  notice  for  the  receipt 
of  bids  was  given,  and  competition  permit- 
ted. It  is  to  be  regretted  that  a  board  would 
award  a  contract  for  a  work  so  extensive 
and  valaaUe  without  estimates  and  compe- 
tition, and  it  is  to  be  regretted  that  no  stat- 
ute requires  such  competition.  The  impor- 
tance of  the  requirement  will  not,  however, 
warrant  the  holding  that  sections  3278-3280, 
Rev.  St  1894  (sections  2888-2890,  Rev.  St 
1881),  supply  the  requirement  Those  sec- 
tions permit  the  appointment  of  a  superin- 
tendent of  construction;  and,  where  tlie 
worlt  is  intrusted  to  lilm,  notice  and  compet- 
itive bidding  are  required.  They  tiave  no 
application  where  a  superintendent  is  not 
appointed,  and  probably  none  where  repairs 
only  are  to  be  made.  Nor  is  an  appointment 
imperative.  State  v.  Board  of  Com'rs  of 
Biartin  Co.,  125  Ind.  247,  25  N.  E.  280. 

It  is  suggested  by  the  appellant  Oodman 
that  the  cause  of  action  pleaded  is  not  good 
aa  against  him,  even  if  good  as  to  the  board. 
He  and  the  commissioners  tiave,  by  the  con- 
tract, assumed  mutual  obligations,  and  it  is 
by  the  Joint  acts  of  the  Imard  and  said  God- 
man  that  the  appropriation  is  to  be  made 
from  the  treasury.  We  observe  no  good  rea- 
son for  assuming  that  all  parties  to  the  con- 
tract may  not  be  enjoined  in  one  suit 

It  is  never  available  error  to  overrule  a  mo- 
tion to  strike  out  parts  of  a  pleading  consist- 
ing of  mwe  surplusage.  Owen  v.  Phillips,  73 
Ind.  284;  Lewis  v.  Oodman,  129  Ind.  369,  27 
N.  E.  563.  It  was  harmless,  therefore,  to 
overrule  the  motion  of  appellants  to  strike  out 
a  copy  of  the  contract  in  question  which  was 
filed  as  an  exhibit  with  the  complaint. 

It  is  certainly  an  error  to  suppose,  as  coun- 
sel seem  to  assert,  that  the  bond  of  Oodman 
for  the  faithful  execution  of  the  contract  sup- 
plies to  the  appdlees  such  a  remedy  at  law 
as  would  preclude  the  enforcement  of  eq- 
uitable remedies  against  the  execution  of  the 
contract  The  measure  of  liability  upon  the 
Iiond  does  not  secure  tlie  taxpayer  against  an 
onanthorized  expenditure  of  public  moneys. 
It  secnres  the  terms  of  the  contract  on  behidf 
of  Oodman,— nothing  more. 

The  separate  answer  of  Oodman  set  up  the 
contract  between  himself  and  the  board,  and 
alleged  the  execution  of  a  bond,  with  ap- 
IRwved  sureties,  for  faithful  performance  of 
the  contract.  To  this  answer  the  court  be- 
low sustain  the  demurrer  of  the  appellees. 
Tills  ruling  presents  practically  the  same 
question  arising  upon  the  complaint,  namely, 
the  power  of  the  board  to  execute  It  and 
what  we  have  said  of  the  complaint  applies 
against  the  answer. 

The  appellants  complain  of  the  action  of 


the  trial  court  in  denying  their  motion  to  dts- 
solre  the  restraining'  order,'  and  in  'refusing 
to  entertain  certain  affidavits  in  support  of 
the  motion.  None  of  the  affidavits  went  to 
the  power  of  the  board  to  execute  the  con- 
tract, and  could  not  have  done  so  without 
disclosing  action  by  the  board  In  the  way  of 
causing  survey  and  estimate  and  contracting 
for  an  expenditure  in  addition  to  the  road 
work  and  tax  of  the  district  Besides,  there 
was  a  general  hearing  upon  the  issue  tender- 
ed by  the  complaint  and  the  injunction  was 
made  perpetual  If  that  action  was  correct, 
the  appellants  could  not  have  been  harmed 
by  the  Intermediate  error,  if  there  was  such 
error. 

Upon  the  question  of  the  sufficiency  of  the 
complaint  and  of  the  answer,  counsel  for  the 
appellant  Insist  that  a  collateral  attack  upon 
the  action  of  the  board  was  not  allowable, 
since,  as  claimed,  the  board  had  jurisdiction 
of  the  general  subject;  that  it  exercised  a 
discretion  intrusted  to  It  by  the  statute;  and 
that,  though  an  error  in  judgment  may  have 
resulted  in  an  unwise  or  Improvident  contract 
the  courts  may  not  interfere  with  that  action. 
There  is  no  question  of  the  rule  to  wtiich 
counsel  refer,  but  our  only  doubt  la  as  to  Its 
application  in  the  present  case.  In  the  mat- 
ter of  the  agreed  price  for  the  repairs,  unless 
it  appeared  that  the  parties  acted  fraudulent- 
ly, there  would  probably  be  no  relief  in  col- 
lateral proceedings,  since  that  would  Involve 
a  question  of  judgment  certainly  Intrusted  to 
the  board,  in  such  cases  as  the  board  might 
act  So  with  reference  to  the  condition  of 
the  bridge  and  the  necessity  for  repairs.  But, 
as  we  have  seen,  the  first  question  tliat  c<»i- 
fronts  us  is  as  to  whether  a  contingency  ex- 
isted, in  which  the  l)oard  possessed  the  pow- 
er to  act,  in  the  exercise  of  Its  judgment  and 
discretion.  By  the  cases  of  Driftwood  'Val. 
Turnpike  Co.  v.  Commissionns,  supra,  and 
Board  v.  Allman,  supra.  It  was  held  that 
tliere  was  no  power  to  act,  excepting  to  sup- 
plement the  ordinary  road  work  and  tax  of 
the  road  district  in  making  such  repairs.  It 
Is  a  familiar  rule,  and  the  undoubted  policy 
of  the  law,  to  req'olre  of  sncb  corporations  a 
strict  ol>servance  of  their  powers.  It  would 
be  a  very  liberal  construction  of  these  stat- 
utes which  would  sanction  a  contract,  and  an 
aiipropriation  of  public  moneys  thereunder, 
upon  the  theory  that  general  power  existed 
to  assume  primarily  the  obligation  to  repair 
bridges,  when  the  statutes  liave  conferred 
special  power  to  be  ex^cised  upon  a  particu- 
lar ccmtlngency.  Where  power  is  not  given 
expressly,  or  by  fair  implication  from  some 
express  grant,  it  does  not  exist  and  Its  exer- 
cise is  ultra  vires.  16  Am.  &  Eng.  Enc.  Law, 
p.  1039;  Kyle  v.  Malln,  8  Ind.  84;  City  of 
Indianapolis  v.  Indianapolis,  etc.,  Co.,  66  Ind. 
396;  Smith  v.  City  of  Madison,  7  Ind.  86; 
City  of  Lafftyette  v.  Cox,  6  Ind.  S8.  There 
being  no  available  error  In  the  record,  the 
judgment  of  the  circuit  court  Is  affirmed. 
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FUBKMAN  t.  HUTCHINSON.* 
(Appellate  Ciourt  of  Indiana.     Match  8,  1898.) 
MALPaioTiOB— Nbolisbnt  Tkcatm bht  ov  Wound 

— EtiDBNOB — iHeTBUOTIONS. 

1.  In  an  action  for  damagea  resoltinjr  from 
a  physician's  alleged  negligent  treatment  of  a 
wounded  thnmb,  a  witness  may  examine  the 
thumb  in  the  presence  of  the  jory,  and  exhibit 
and  describe  its  conditicn. 

2.  A  motion  to  strike  out  a  qnestion  and  an- 
swer on  redirect  examination  most  include  the 
■ame  matter  preTiously  brought  oat  by  the  mov- 
ing party  on  cross-examination. 

3.  Where  the  adverse  party  is  given  an  op- 
portunity to  meet  it,  whether  evidence  shall  be 
given  on  rebottal  which  should  have  been  given 
m  chief  is  in  the  discretion  of  the  trial  court 

4.  Newly-discovered  evidence,  as  ground  for 
a  new  trial,  must  be  such  as  would  probably 
have  produced  a  different  verdict,  Lad  it  been  in- 
troduced. 

6.  A  requested  instmction  need  not  be  giv- 
en, where  the  substance  of  it  ia  embraced  in  oth- 
ers given  by  the  conrt. 

Appeal  from  circuit  court,  Sullivan  coun- 
ts; WlUlam  W.  Moffett,  Judge. 

Action  by  Henry  Hntchinson  against  Joseph 
Freeman  for  damages  resulting  from  the  al- 
leged negligent  treatment  of  a  wounded 
thumb.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

John  S.  Bays  and  Buff  &  Nesbit.  for  ap- 
pellant Briggs  &  Llndley  and  W.  S.  Maple, 
for  appellee. 

LOTZ,  J.  The  appellee  received  an  injury 
to  the  tiiumb  of  the  left  hand.  The  appe- 
lant, as  a  physician  and  surgeon,  undertook 
to  treat  the  injury.  The  hand  became  per- 
manently disabled.  The  appellee  sned  the 
appellant  to  recover  damages,  alleging  tliat 
the  disability  resulted  from  the  negligence 
and  want  of  skill  of  the  appellant  in  treat- 
ing the  wound.  The  Jury  returned  a  verdict 
for  appellee  In  the  sum  of  $500,  upon  which 
Judgment  was  rendered.  The  only  assign- 
ment of  error  discussed  by  appellant  is  tba 
overruling  of  hlg  motion  for  a  new  trial. 

During  the  progress  of  the  trial  a  physician 
and  witness  for  appellee  was  permitted,  over 
appellant's  objection,  to  examine  the  injured 
thumb  in  the  presence  of  the  Jury,  and  to 
.  exhibit  and  describe  its  condition.  There 
was  no  error  in  this.  Railroad  Co.  v.  Willoe- 
by,  134  Ind.  563,  33  N.  E.  627.  Not  only  may 
a  witness  use  the  injured  member  in  giving 
his  testimony,  but  it  is-,  proper  for  the  Jury 
to  examine  and  Inspect  it.  Such  evidence  Is 
of  the  highest  rank.  Railway  Ca  v.  Wood, 
113  Ind.  544,  14  N.  E.  672,  and  16  N.  B.  187. 

The  appellant's  motion  to  strike  out  a  cer- 
tain question  and  answer  of  the  witness 
Jerry  Hutchinson  on  redirect  examination 
was  overruled.  There  was  no  error  in  this, 
for  the  same  matter  was  in  evidence,  brought 
out  by>  the .  appellant  on  cross-examination, 
and  the  motion  to  strike  out  did  not  include 
such  evidence  given  on  cross-examination. 

The  appellant  also  complains  of  certain 
questions  propounded  to  one  of  the  witnesses 


on  croaa-examlnatloiL  The  trial  court  baa  a 
wide  discretion  aa  to  the  scope  and  course  of 
the  croBS-examination.  An  appellate  court 
will  not  review  the  discretion,  unless  it  is 
apparent  that  it  has  been  abused.  The  qnes- 
tlons  here  proposed  were  Intended  to  show 
the  interest  of  the  witness  in  the  case,  and 
were  proper. 

The  appellant  also  complains  of  the  action 
of  the  conrt  In  permitting  the  appellee  to 
give  certain  evidence  on  rebuttal  which 
should  have  been  given  In  chief.  This  was 
also  a  discretionary  matter  with  the  trial 
court  The  appelant  had  an  opportunity  to 
meet  if,  if  he  so  desired.  Improvement  Co. 
V.  Teter,  1  Ind.  App.  322,  27  N.  B.  635. 

The  aiq>ellee  exhibited  to  one  of  its  wit- 
nesses. Dr.  PIrtle,  a  piece  of  pasteboard,  and 
asked  him  to  state  whether  or  not  it  was  of 
good  quality  for  bandaging  purposes.  The 
appellant  objected  to  the  question.  The 
court  permitted  the  answer,  on  condition  that 
the  appellee  eould  subsequently  show  that 
the  pasteboard  used  by  appellant  In  banda< 
ging  the  wound  was  the  same  as  that  ex- 
hibited. Immediately  upon  the  conclusion 
of  this  witness'  testimony,  the  appellant 
moved  to  strike  out  the  anawer  given.  One 
of  the  reaaons  for  tlie  motion  was  tliat  the 
plaintiff  had  rested  hla  evidence  in  chief. 
At  the  time  this  motion  was  made  the  ap- 
pellee had  not  yet  had  an  opportunity  to  give 
evidence  that  the  pasteboard  exhibited  waa 
the  same  as  that  used.  The  fact  that  the 
plaintiff  had  ceased  to  give  evidence  In  chief 
did  not  deprive  him  of  the  right  to  give  other 
evidence  In  chief.  This  waa  a  matter  with- 
in the  discretion  of  the  trial  court  Tb«e 
was  no  error  In  overruling  this  motion. 

Another  cause  for  a  new  trial  was  that  at 
newly-discovered  evidence.  A  'careful  exam- 
ination of  the  affidavits  and  counter  affi- 
davits bearing  upon  this  cause  convinces  us 
that  the  evidence  would  not  probably  have 
produced  a  different  result  Unless  the  new- 
ly-discovered evidence  wqnld  have  probablr 
produced  a  different  result,  or  in  any  way  In- 
fluenced the  verdict,  a  new  trial  should  not 
be  granted  for  such  cause.  Fleming  v.  Mc- 
Olamn,  1  Ind.  App.  537,  27  N.  B.  875;  Jack- 
son V.  Swope,  184  Ind.  Ill,  83  N.  E.  909. 

The  appellant  Insists  that  the  verdict  la 
contrary  to  the  law.  A  careful  consideration 
of  the  evidence  convinces  as  that  there  Is 
some  evidence  which  t^ida  to  support  every 
material  tact  necessaisr  to  support  the  ver- 
dict 

Complaint  Is  also  made  of  the  action  of  the 
court  in  giving  certain  instructions  on  Its 
own  motion,  and  of  the  refusal  of  the  court 
to  give  certain  InstructionB  asked  by  tiie 
defendant  It  Is  a  familiar  rule  that  the 
Instructions  given  must  all  be  considered  to- 
gether. When  the  instructions  given  in  this 
case  are  so  considered,  they  fairly  presented 
the  law  as  applicable  to  the  evidence.  There 
is  no  error  in  refusing  to  give  an  instruction, 
when  the  substance  of  such  Instructloa  la 
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Ambmond  or  contained  In  anotber  glTen  I7 
the  court  The  instructioDB  refused  were 
■nbcrtantiaUy  covered  by  those  giren.  When 
the  instmctlonB  are  considered  as  a  whole, 
we  are  of  the  opinion  that  they  were  aa 
favorable  to  the  appellant  aa  the  facts  war- 
ranted, and  that  be  has  no  Just  grounds  for 
complaint  on  acconnt  of  the  Instructions 
given  or  those  refused.  We  find  no  reversi- 
ble enwr  In  the  record.    Judgment  afflrmed. 

(16  Ind.  App.  8S2) 
OITr  OP  HUNTINaBUBG  T.  riEST.i 
(AfipeUate  Court  of  Indiana.     Fd>.  18,  1886.) 
Hdhioipal  CoBPOKAnoHs— DsraoTtvi  Sidbwalx 

— AOTIOK  VOB  IkJURIBS — COMFLAIMT — BVI- 
DSNOI — BCFFIOIBHOT. 

1.  In  an  actiun  against  a  city  for  injuries 
caused  by  a  defective  sidewalk,  one  coant  m  the 
complaint  allegeri  that  while  plaintitF  was  walk- 
ing upon  such  walk,  "and  not  knowing  or  itispect- 
ing  the  dangerous,  ansafe,  and  treacherous  condi- 
tion of  the  said  sidewalk,"  etc.;  anotber  count 
alleged  that  plaintiff,  "not  suspecting  or  knowing 
the  dangerous,  unsafe,  and  trracherous  condition 
of  such  sidewalk,"  etc.;  and  a  thbd  alleged  that 
"without  knowledge  of  its  dangerous  and  unsafe 
condition,  and  with  due  and  proper  care,"  etc. 
ffeld,  that  each  count  sufficient^  alleged  that 
plaintiff  did  not  kcow  of  the  dangerona,  defective^ 
and  unsafe  condition  of  the  walk. 

2.  In  ac  action  for  injuries  caused  by  a  de- 
fective sidewalk,  it  appeared  that  the  walk  was 
made  by  nailing  boards  crosswise  on  stringers, 
and  that  it  liad  been  out  of  repair  for  several 
months.  PlaintiS  testified  that  she  passed  over 
the  walk  frequently,  and  knew  that  the  planks 
were  all  loose;  that,  at  the  time  of  the  mjury, 
she  and  a  companion  were  passing  over  the  walk; 
that  she  was  looking  for  holes,  but  did  not  know 
the  planks  wonld  tip  up';  and  uat  her  companion 
stepped  on  a  loose  board,  which  tipped  up,  and  she 
cau0tit  her  foot  under  the  raised  end,  and  felL 
Beld  insufficient  to  show  that  plaintiff  was  exer- 
cising ordinary  care. 

3.  In  an  action  for  personal  Injuries,  where 
there  is  no  evidence  tending  to  show  that  plaintiff 
was  ezerdsiog  ordinary  care  at  tlie  time  of  the 
injuries,  she  cannot  recover. 

Lotz,  J.,  dissenting. 

Appeal  from  drcnit  coait,  Dubois  county; 
O.  M.  Welbom,  Judge. 

Action  by  Margaret  First  against  the  dty 
flf  Hontlngbnrg  for  injuries  caused  by  a  de- 
fecttve  sidewalk.  From  a  judgment  foi 
plaintiff,  defendant  appeals.     Reversed. 

Praylor  &  Hunter,  for  appellant  W.  B 
Cox  and  L.  H.  Fisher,  for  appellee. 

ROSS,  J.  Hie  appellee  sued  and  recovered 
Judgment  against  the  appellant  for  personal 
Injuries  received  by  ber  whUe  passing  over  a 
sidewalk  In  said  city,  wtalch  she  alleges  was 
unsafe  and  defective.  The  complaint  is  In 
three  paragraphs.  In.  substance  alike,  to  each 
of  which  the  appellant  filed  a  demnrrer, 
which  was  overruled,  and  ezceptloa  saved. 
The  demnrra  was  addressed  separately  to 
each  paragraph  of  the  complaint  hence  was 
several  in  its  character,  and  the  same  as  if 
three  separate  demurrers  had  been  filed,  one 
to  each  paragraph.     The  first  qtedflcatlon  of 
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error  aflsigned  Is  Joint,  and  gneatlons  a  mlr 
Ing  on  the  demurrer  to  the  complaint  as  an 
entirety.  The  appellee  alleges  in  ber  com- 
plaint that  on  the  20th  day  of  October,  1893, 
she  was  walking  over  and  np<Hi  a  certain 
board  or  plank  sidewalk  on  Washington 
street  in  the  dty  of  Huntlngburg,  on  her 
way  to  church,  in  company  with  one  Mary 
liOtt;  that  her  companion  stepped  upon  one 
of  the  boards  used  in  the  construction  of  the 
walk,  which  had  been  permitted,  on  account 
of  appellant's  negligence,  to  become  loose, 
when  the  board  tipped,  and  turned  up  at  the 
opposite  end  thereof,  and  Immediately  In 
front  and  within  a  foot  of  appellee,  just  aa 
she  was  In  the  act  of  stepping  forward, 
when  she  caught  her  foot  under  the  board, 
stumbled,  and  fell  down,  injuring  her,  etc. 
It  Is  contended  on  the  part  of  the  appellant 
that  each  paragraph  of  the  complaint  is  in- 
sufficient  because  it  is  not  alleged  therein, 
either  that  she  was  ignorant  of  the  defective 
condition  of  the  sidewalk  or  that  she  waa 
herself  without  fault  contributing  to  ner  In- 
Jury.  If  one  knows  of  a  defect  in  a  street  or 
sidewalk,  greater  care  is  reqtiired  of  him  In 
Its  use  than  of  one  who  has  no  knowledge 
thereof,  unless  the  defect  is  open  and  obvious, 
BO  that  the  danger  from  its  use  in  that  condi- 
tion is  apparent  to  all  persons  using  It  When 
a  defect  In  a  street  or  sidewalk  is  open  and 
obvious,  or  is  known  to  the  traveler  or  pe- 
destrian, he  must,  in  passing  along  or  over  It, 
exercise  reasnoable  care  to  avoid  being  In- 
jured by  reason  thereof.  It  is  sufficiently  al- 
leged, we  think.  In  each  para^n^ph  of  the 
complaint  that  appellee  did  not  know  of  the 
dangerous,  defective,  and  unsafe  condition  of 
the  walk,  for  in  the  first  paragraph  it  is  al- 
leged "that  while  so  walking  side  by  side^ 
along,  over,  and  upon  said  sidewalk,  and  not 
.knowing  or  susitecting  the  dangerous,  unsafe^ 
and  treacherous  condition  of  the  said  side- 
walk," etc.;  in  the  second  paragraph,  that 
"not  suspecting  or  knowing  the  dangerous^ 
unsafe,  and  treacherous  condition  of  such  side- 
walk," etc.;  and  in  the  third  paragraph,  that 
"without  knowledge  of  its  dangerous  and  tm- 
safe  condition,  and  with  due  and  proper  care," 
etc.  And  each  paragraph  contains  an  all^a- 
tion.  In  substance,  that  appellee  was  injured 
"without  any  fault  or  negligence  on  her  part" 
A  general  allegation  of  freedom  from  ccm- 
tribntory  negligence  is  sufficient  to  withstand 
a  demurrer,  unless  there  are  facts  pleaded 
which  show  affirmatively  that  her  own  negli- 
gence contributed  to  her  Injury.  The  gen- 
eral allegations  of  freedom  from  fault  in  each 
paragraph  of  the  complaint  before  ns  are  suf- 
ficient, there  being  no  facts  pleaded  which 
show  aiSrmatively  that  appellee's  own  negli- 
gence In  any  manner  contributed  to  her  in- 
jury. The  evidence  most  favorable  to  appel- 
lee shows  that  the  sidewalk  In  question  had 
been  out  of  repair  for  at  least  several  months 
prior  to  the  time  she  was  injured.  Some  of 
the  boards  of  the  walk  were  broken,  others 
bad  boles  In  then),  and  still  otheia  were  Uxma, 
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while  at  places  entire  txiiardB  bad  been  re- 
mored.  Some  of  the  city's  officials  knew  for 
a  long  time  prior  to  appellee's  Injury  of  the 
condition  of  the  walk,  although  they  deny 
that  it  was  In  the  condition  in  which  some 
of  appellee's  witnesses  testified  it  was.  Ap- 
pellee herself  testified  that  she  passed  over 
the  walk  frequently,  and  she  knew  the  planks 
were  all  loose;  that  at  7  o'clock  in  the  morn- 
ing of  October  20,  1803,  the  day  she  was  in- 
jured, she  was  on  her  way  to  chnrch,  and, 
while  passing  over  the  walk,  was  looking  for 
holes,  but  did  not  know  that  the  planks  would 
tip  up;  that  her  companion,  Mary  Lott,  step- 
ped upon  a  loose  board,  which  tipped  up,  and 
she  caught  her  foot  under  the  raised  end,  and 
feU.  None  of  the  witnesses  testified  that  the 
walk  was  not  safe  for  use,  or  that  it  was  in 
any  way  dangerous.  On  the  contrary,  the 
only  witness  who  spoke  of  its  condition,  as  to 
whether  dang»ou8  or  otherwise  for  use,  was 
a  witness  for  appellee,  who  says:  "It  could 
not  be  considered  unsafe  If  one  would  pay 
attention." 

It  is  true  that  knowledge  on  the  part  of  a 
pedestrian  of  a  defect  in  a  sidewalk  is  not 
in  general  conclusive  evidence  of  negligence 
on  his  part  in  attempting  to  nse  it.  He  is 
not  bound  to  forego  the  use  of  the  walk  sim- 
ply because  he  knows  that  there  are  defects 
in  it,  unless  the  defects  are  such  that  to  try 
to  use  the  walk  In  that  condition  would  prob- 
ably result  In  injury.  The  defect  may  be 
very  slight,  or  it  may  be  serious,  and  yet  it 
may  be  used  with  safety  by  those  who  ex- 
ercise proper  care;  hence,  while  the  pedes- 
trian need  not  forego  the  use  of  the  walk  on 
account  of  a  defect,  he  must,  if  he  proceeds, 
use  what  is  defined  as  ordinary  care  under 
the  circumstances  to  avoid  being  injured, — 
that  is  to  say,  the  care  to  be  exercised  by  him 
must  be  commensurate  with  the  danger  to  be 
encountered.  The  greater  the  danger,  the  more 
vigilant  and  cautious  must  he  be,  for  no  man 
has  a  right  to  knowingly  cast  himself  in  the 
way  of  danger.  It  is  his  duty  to  avoid  it,  and 
If,  by  his  failure  to  use  at  least  ordinary  care 
to  avoid  being  injured,  injury  befalls  him,  the 
fault  is  his  own,  and  he  alone  must  suffer 
therefor.  "A  party  is  not  to  cast  himsdf 
upon  an  obstruction  which  has  been  made  by 
the  fault  of  another,  and  avail  himself  of  it. 
If  he  does  not  himself  use  common  and  ordi- 
nary caution  to  be  in  the  right,"  says  Lord 
BUenborough  in  Butterfield  v.  Forrester,  11 
Kast,  60.  And  in  the  case  of  Town  of  Oos- 
port  V.  Evans,  112  Ind.  183,  13  N.  E.  ^6, 
Mitchell,  J.,  says:  "One  who  knows  of  a 
dangerous  obstruction  in  a  street  or  sidewalk, 
and  yet  attempts  to  pass  it  when,  on  account 
of  darkness  or  other  hindering  causes,  he  can- 
not see,  so  as  to  avoid  it,  takes  the  risk  upon 
himself.  For  a  much  greater  reason  does  he 
take  the  risk  upon  himself  if,  seeing  an  ob- 
struction, and  knowing  Its  dangerous  charac- 
ter, he  deliberately  goes  into  or  upon  it,  when 
he  was  under  no  compulsion  to  go,  or  might 
have  avoided  it  by  going  round."    The  most 


prudent  persons  take  'some  rlslcs,  but  in  tak- 
ing the  risk  they  must  exercise  ordinary  care 
to  avoid  being  injured;  otherwise,  if  Injury 
befalls  them,  it  will  be  attributed  to  tbeir 
own  want  of  care.  What  may  be  considered 
ordinary  care  under  the  circumstances  de- 
pends upon  the  danger  to  be  encuunierea. 
Ordinary  care,  however,  requires  that  a  pet- 
son  should  not  attempt  to  pass  a  place  which 
he  knows  cannot  be  passed  without  incurring 
a  hazard  that  ordinarily  prudent  persons 
would  not  incur.  City  of  Richmond  v.  Mul- 
hoUand,  116  Ind.  173.  18  N.  E.  832;  City  of 
Bloomlngton  v.  Rogers,  9  Ind.  App.  230,  36 
N.  E.  439.  In  the  case  of  Railway  Co.  v. 
Flnchin,  112  Ind.  692  (695),  13  N.  E.  677,  the 
court,  by  Elliott,  J.,  says:  "But  the  fact  that 
the  danger  is  known,  or  might  be  known,  by 
the  exercise  of  the  natural  faculties,  will  pre- 
clude a  recovery  where  It  is  immediate  and 
of  such  a  character  as  to  impose  upon  one 
who  undertakes  to  pass  the  danger  a  hazard 
that  a  prudent  man  would  not  incur.  A  man 
has  no  right  to  cast  himself  upon  a  known 
danger  where  the  act  subjects  him  to  great 
peril.  If  there  Is  a  risk  apparent  or  known 
that  wiU  probably  result  In  Injury,  be  must 
not  encounter  It." 

The  appellee  herself  testified  that  she  knew 
the  planks  were  loose,  and  that  she  was  look- 
ing for  holes  in  the  walk,  at  the  time  she  fell 
and  was  injured,  but  that  she  did  not  know 
that  the  loose  boards  would  tip;  and  one  of 
her  witnesses  testified  that  the  walk  was  not 
unsafe  if  the  person  using  It  was  attentive 
and  careful.  The  duty  imposed  by  the  law 
upon  a  city  is  that  it  shall  keep  Its  streets  and 
sidewalks  In  a  reasonably  safe  condition  for 
travel,  and,  when  they  are  in  that  condition, 
no  liability  accrues  for  injuries  received  by 
travelers  or  pedestrians.  It  is  not  required 
to  keep  its  streets  and  sidewalks  absolutely 
safe,  for  it  is  recognized  that  there  will  nec- 
essarily be  slight  inequalities  and  trifling  de- 
fects and  obstructions,  and  as  against  these 
it  is  the  duty  of  the  traveler  or  pedestrian  to 
exercise  care,  and  see  that  they  do  not  cause 
him  to  be  injiu«d.  City  of  Indianapolis  v. 
Oook,  99  Ind.  10;  Buscher  v.  City  of  Lafay- 
ette, 8  Ind.  App.  590,  36  N.  B.  371.  If  the 
walk  was  not  unsafe  to  those  paying  atten- 
tion and  using  care  while  walking  upon  it, 
appellee's  Injury  so  far  as  the  evidence  dis- 
closes, may  have  been  the  result  of  careless- 
ness or  inattention  on  her  part  The  fact 
that  she  says  she  did  not  know  that  the 
planks  would  tip  Is  no  sufficient  excuse  for 
not  paying  attention  and  using  care,  for  she 
was  bound  to  know  that  a  loose  board  or 
plank  in  a  walk  is  liable  to  be  misplaced  by 
one  stepping  upon  it  It  requires  no  special 
knowledge  to  know  that  a  loose  plank  in  a 
walk  may  be  so  misplaced.  She  was  familiar 
with  the  walk  and  Its  conditions,  and  in  using 
it  she  was  bound  to  use  care  commensurate 
with  the  danger  incurred.  One  of  the  dan- 
gers to  be  anticipated,  and  which  it  was  her 
duty  to  use  some  degree  of  care  to  guard 
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Against,  was  the  rery  one  wliiob  8h0  says 
caused  her  injury.  She  took  no  precaution, 
BO  far  as  the  evidence  discloses,  to  avoid  it, 
but,  as  an  excuse  for  her  neglect,  says  she  did 
not  know  that  a  loose  Ixiard  when  stepped 
upon  would  tip.  She  was  in  duty  bound  to 
know  that  It  was  liable  to  or  might  do  so, 
and  to  take  ordinary  precaution  to  avoid  be- 
ing injured  in  the  event  it  did  tip.  The  evi- 
dence falls  to  show  tliat  she  took  any  precau- 
tion whatever  to  avoid  being  injured.  The 
burden  rested  iy;>on  the  appellee  to  prove  that 
her  own  negligence  did  not  contribute  to  her 
Injury;  and  it  is  not  sufficient  that  the  evi- 
dence is  silent,  and  there  is  nothing  therein 
tending  to  prove  either  contributory  negli- 
gence or  freedom  therefrom  on  her  part.  It 
Is  an  affirmative  iillegatlon,  which  was  nec- 
essary to  the  statement  of  a  cause  of  action 
in  her  complaint,  that  she  was  injured  without 
any  negligence  on  her  part,  and  the  burden 
rested  upon  her  to  prove  it;  and  it  is. well 
settled  that  where  the  circumstances  point 
just  as  much  towards  the  negligence  of  the 
injured  party  as  to  its  absence,  or  points  In 
neither  direction,  be  cannot  recover.  Bail- 
way  Co.  V.  Brannagan,  75  Ind.  400;  Railway 
Co.  V.  Greene,  106  Ind.  279,  6  N.  £!.  603; 
Bailway  Co.  v.  Locke,  112  Ind.  404,  14  N.  E. 
391.  "Wh»e  there  is  a  known  danger  of  the 
character  Just  indicated,  one  who  attempts 
to  pass  It  must  show  that  be  used  a  degree 
of  care  proportionate  to  the  danger  which 
he  knew  was  before  him.  If  he  ftiils  to  show 
a  degree  of  care  commensurate  with  the  mag- 
nitude of  the  danger,  be  cannot  recover  for 
injuries  received  in  attempting  to  pass  it" 
Nave  V.  Flack,  90  IM.  206. 

We  are  not  compelled  to  and  do  not  bold, 
in  arriving  ai  the  coociusioa  we  have  reached, 
that  there  is  affirmative  evidence  showing 
that  appellee's  own  negligence  contributed 
to  her  injury.  The  question  here  Is  not 
whether  the  evidence  establishes  soch  a  state 
of  facts  as  warrants  the  conrt  tn  holding  that 
the  appellee's  own  negligence  contributed  to 
bringing  about  the  Injury,  but  Is  there  any 
evidence  from  which  a  jnry  could  rightfully 
infer  that  she  was  exercising  ordinary  car& 
The  burden  resting  xtpoa  appellee  In  ordo:  to 
entlfle  her  to  recover  was  to  prove,  not  only 
tiiat  the  appellant  was  negligent,  and  that 
such  negligence  was  the  proxUnate  cause  of 
her  injury,  but  also  that  she  herself  was  free 
from  negUgence  contributing  thereto.  The 
Jury  had  no  right  to  find  *  verdict  in  her  fa- 
vor, unless  there  was  some  evidence  tending 
to  prove  that  she  was  free  from  contributory 
negligence.  "Mere  proof  that  the  negligence 
of  the  defendant  was  a  cause  adequate  to 
have  produced  the  injury  wUl  not .  enable 
plaintiff  to  recover,  as  It  does  not  necessarily 
give  rise  to  the  Inference  of  due  care  upon  his 
part,  proof  of  which  Is  essential  In  his  case." 
Hindey  v.  Bailroad  Co.,  120  Mass.  257.  And 
In  the  case  of  Railway  Co.  v.  Greene,  supra, 
it  appears  that  on  the  trial  of  the  cause  the 
court  below  gave  to  the  Jury  tbe  following 


InstmctionB,  vftt.:  "The  allegatton  that  the 
Injury  occurred  without  the  fault  or  nei^- 
gence  of  the  plaintiff's  intestate  must  be 
proved  by  the  plaintiff,  but  at  the  same  time 
it  is  a  negative  averment;  and  if  the  plaintiff 
has  shown  by  the  evidence  that  the  injury 
occurred  as  charged,  resulting  in  the  death 
of  the  plaintiff's  intestate,  and  that  it  was 
caused  by  the  negUgence  of  the  defendant  as 
charged,  without  showing  any  contributory 
negligence  or  ground  for  inferring  or  reason- 
ably suspecting  such  negligaice,  she  would 
be  entitled  to  recover  without  making  direct 
and  affirmative  proof  on  that  subject  In  the 
absence  gf  circumstances  to  show  or  suggest 
it,  tliere  is  no  pxesumption  of  contributory 
negligence."  On  appeal  the  supreme  court 
held  the  instruction  was  erroneous,  saying:: 
"It  will  not  do  to  say,  however,  as  the  in- 
struction in  effect  does,  that.  If  the  plaintiff 
can  show  the  defendant's  negligence  and  his 
injury,  he  may  leave  his  own  conduct  to  con- 
jecture, and  recover.  He  must  show  the  facts, 
as  well  those  which  relate  to  his  share  in  the 
transaction  as  those  which  relate  to  the  de- 
fendant's; and  if,  upon  the  whole  case,  an 
Inference  of  negligence  arises  against  the  de- 
fendant, and  of  due  care  on  his  part,  he  may 
recover."  But  the  right  of  a  jury  to  de<dde 
that  the  complaining  party's  own  negligence 
did  not  contribute  to  his  Injury  dep^ids  ni>- 
on  whether  or  not  there  Is  evidence  warrant- 
ing such  a  finding.  The  jnry  cannot  arbitra- 
rily find  negligence  on  the  part  of  one  party, 
and  the  absoioe  of  contributor  negligence 
on  the  part  of  the  other  party,  without  any 
evidence  to  support  such  a  finding;  and  It  Is 
wft  the  province  of  the  jury  to  say  when 
there  Is  or  when  thoe  Is  not  evidence  tending 
to  prove  such  t&cte.  It  Is  the  right  of  the 
jury  to  consider  and  weigh  the  evidence  front 
which  two  conclusions  may  reasonably  be 
drawn,  and  therefrom  draw  a  conclusion; 
but  It  is  the  province  of  the  conrt  alone  to 
determine  whether  there  is  or  is  not  evl" 
dence  tending  to  establish  any  particular 
tact  or  theory  of  a  case.  "Jurors  cannot, 
without  evidence  reasonably  authorizing  an 
inference  of  negligence,  arbitrarily  declare 
there  was  negligence.  Neither  can  they,  in 
the  face  of  undisputed  tacts  showing  condu- 
slvely  that  a  party  was  guilty  of  negligence 
contributing  to  an  injury,  declare  that  he  waa 
free  from  contributory  negligence."  Rush 
V.  Mining  Ca,  131  Ind.  135,  30  N.  £1.  904. 
There  was  not  a  scintlUa  of  evidence  in  this 
case  tending  to  show  that  the  appellee  was 
exercising  ordinary  care  at  the  time  she  was 
injured,  and  for  that  reason  there  was  a 
total  lack  of  evidence  to  establish  one  of  the- 
indispensable  elements  of  her  cause  of  action. 
City  of  Bedford  v.  Neal,  142  Ind.  — ,  41  N. 
B.  1029.  Judgment  reversed,  with  in8trac> 
tlons  to  sustain  appetant's  motion  for  a  new 
trial. 

GAVIN,  C.  J.,  concurs  In  result     IXXCZi 
J.,  dissents.    RXJINHAUP,  .J.,  absent. 
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DAVIS,  7.  (concurring).  In  tiie  Tle\r  I 
take  of  the  case,  if  there  is  any  evidence  In 
the  record  tending  to  show  that  the  appel- 
lee was  in  the  exercise  of  due  care  at  the 
time  she  sustained  the  injury,  the  Judgment 
of  the  trial  court  should  be  aiBrmed;  other- 
wise, It  will  have  to  be  reversed.  The  side- 
walls  was  made  of  second-class  one-inch 
planic,  five  feet  In  length,  nailed  to  four 
stringers.  The  outside  stringers  were  four 
Inches  by  four  Inches.  The  inside  stringers 
were  two  Inches  by  four  inchea  At  the 
time  of  the  accident,  and  for  several  months 
prior  thereto,  the  walk  was  out  of  repair. 
Some  of  the  planks  were  loose,  and  there 
were  some  boles  in  the  walk.  The  sidewalk 
was  constantly  used  by  the  traveling  public. 
The  appellee  knew  the  condition  of  the  walk, 
but  did  not  know  that  the  plank  would  tip 
up.  On  the  occasion  when  the  appellee  was 
Injured,  about  7  o'clock  Id  the  morning,  she 
was  going  to  church  with  Mrs.  Lott  They 
were  walking  side  by  side  on  the  walk,  the 
appellee  on  the  outside.  They  were  both 
looking  for  holes  In  the  walk.  Mrs.  Lott 
stepped  on  a  loose  plank,  which  she  thought 
was  nailed,  and  caused  it  to  come  up  about 
two  inches,  and  appellee  caught  ber  foot 
against  it,  and  fell  down.  The  only  evi- 
dence showing  that  she  had  the  defective 
condition  of  the  walk  in  her  mind,  and  that 
she  was  paying  any  attention  to  where  she 
was  stepping,  is  that  she  was  looking  for 
holes  In  the  walk.  Whether  she  was  walk- 
ing slowly  or  carefully  does  not  appear. 
There  are  no  other  circumstances  showing 
that  she  was  walking  carefully,  or  that  she 
was  using  her  sense  of  sight,  or  that  she  was 
paying  any  attention  to  where  she  was  step- 
ping. Her  companion  thought  the  loose 
plank  on  which  she  stepped,  and  which 
caused  the  Injury,  was  nailed;  but  what  th'e 
appearance  of  the  plank  was,  whether  her 
belief  was  Justified,  Is  not  shown.  The  only 
question  therefore  Is  whether  the  facts  and 
Circumstances  shown  by  the  record  were 
such  as  would  Justify  the  Inference  by  the 
Jury  that  the  appellee  was  in  the  exercise  of 
due  care  at  the  time  she  was  injured. 

If  there  was  any  evidence  that  she  was 
walking  carefully,  and  that  she  was  looking 
for  holes  and  loose  boards  in  the  walk,  and 
that  she  was  paying  attention  to  where  she 
was  stepping,  and  that  the  appearance  of 
the  walk  at  the  point  where  she  was  injured 
was  such  as  to  lead  her  to  believe  that  she 
could,  in  the  exercise  of  the  care  she  was 
using,  pass  over  It  in  safety,  the  evidence, 
in  our  opinion,  would  be  sufQclent.  In  the 
absence  of  any  such  facts  and  circumstan- 
ces, we  are  constrained  to  hold  that  the  evi- 
dence on  the  point  under  consideration  is 
not  sufficient  City  of  Ft  Wayne  v.  Breese, 
123  Ind.  581,  28  N.  m  1088;  City  of  Bluffton, 
T.  McAfee  (Ind.  App.)  40  N.  E.  549;  City  of 
Bloomlngton  v.  Rogers  (Ind.  App.)  41  N.  B. 
385.  The  case  is  in  many  respects  similar 
to  the  City  of  Ft  Wayne  v.  Breese,  supra. 


with  the  exception  that  In  tliat  case  it 
shown  that  Mrs.  Breese  was  walking  slowly 
and  carefully,  in  order  to  avoid  the  dangers 
Incident  to  the  defective  condition  of  the 
sidewalk,  and  that  at  the  point  where  she 
was  injured,  the  sidewalk  looked  better  and 
more  secure  than  the  i>olnts  she  had  passed 
over.  There  Is  no  evidence  in  the  record 
showing  that  the  appellee  was  in  fault  in  go- 
ing on  the  defective  walk  in  company  with 
Mrs.  Lott,  with  knowledge  that  the  walk  was 
out  of  repair.  With  full  knowledge  of  its  de- 
fective condition,  she  had  the  right  to  walk 
thereon  with  her  companion.  She  was  only 
required  to  use  ordinary  care  to  avoid  In* 
Juries  which  were  likely  to  result  from  the 
defects  known  to  her.  As  before  observed, 
the  record,  as  It  comes  to  us,  falls  to  show 
the  necessary  facts  and  circumstances  re- 
lating to  her  conduct  from  which  the  Jury 
could  draw  the  Inference  that  she  was  in 
the  exercise  of  due  care  at  the  time  she  was 
Injured.  Therefore,  I  concur  In  the  conclu- 
sion that  the  Judgment  should  be  reversed, 
with  Instmctlons  to  sustain  appellant's  mo- 
tion for  a  new  trial. 

(U  Ind.  App.  271) 

TOSS  T.  OLBYBLAND,  O-  a  &  ST.  L.  BX, 

CO.  «t  aL* 
(Appellate  Court  of  Indiana.     Feb.  20,  1896.) 
Slbefiho-Cab  Companies—  LiABn.iTT  VOB  PaS> 

gXNQBH'8  BaOOAOI — NlOUOBMOB. 

1.  A  aleeplng-cat  company  U  liable  aa  a  com* 
men  carrier  for  the  preservation  of  a  passenger's 
baggaee  while  Intrusted  to  its  porter  to  be  tnken 
from  the  car  to  the  waiting  room  of  the  dei  -,  in 
accordance  with  a  role  ol  the  company.  ICoaif^ 
J.,  dissenting. 

2.  Even  If  a  sleeping-car  company  is  not 
liable  as  a  common  carrier  for  the  preservation 
of  the  baggage  of  a  pasaenger  while  intrusted  to 
its  porter  to  be  carried  from  the  car,  yet  where 
it  appears  that  the  porter  left  a  cape,  which  was 
intrusted  to  him  with  a  passenger's  liaggage,  for 
Bttch  purpose,  upon  the  car  seat  the  company  is 
guilty  of  negligence  rendering  it  liable  to  ths 
passenger  for  its  loss.    Ross,  J.,  dissenting. 

Appeal  from  superior  court,  Marlon  countr; 
L.  M.  Harvey,  Judge. 

Action  by  Tarqulnla  L.  Voss  against  the 
Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company  and  the  Wagner  Palace^ 
Car  Company.  There  was  a  Judgment  i<x 
defendants  and  plalntUt  appeals.    Reversed. 

Shirts  &  Kllboume  and  Pickens  &  Cox,  for 
appellant  Byron  K.  Elliott  and  W.  F.  Elli- 
ott for  appellees. 

REINHARD,  X  The  appellant  slied  the 
Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company  and  the  Wagner  Palace- 
Car  Company  for  the  alleged  loss  of  a  aeai 
cape  of  the  alleged  value  of  $250,  while  the 
appellant  was  a  passenger  upon  one  of  the 
cars  of  said  Wagner  Company,  on  the  rail- 
road and  train  of  the  other  appellee.  The 
amended  complaint  alleges,  in  substance, 
that  on  the  24th  day  of  September,  1882,  the 
said  railway  company  was  operating  a  tins 

I  BsbMring  daattd,  44  N.  B.  1010. 
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of  railway  extending  from  the  city  of  New 
Tork  westward  througb  the  cities  of  Buffalo, 
N.  7.,  Oleveland,  Ohio,  and  Indianapolis, 
Ind.,  to  tbe  city  of  St  Louis,  Mo.,  and  was 
the  owner  of  said  line  from  Cleveland  to  In- 
dianapolis; that  said  palace-car  company,  on 
said  day,  owned  and  operated  over  said  line 
of  railway  between  New  York  and  St  Lonls 
a  line  of  sleeping  cars  which  were  drawn  by 
the  trains  of  said  railway  company  under  a 
contract  or  arrangement,  the  contents  and 
terms  of  which  aro  unknown  to  the  plaintiff; 
that  on  said  day  the  plaintiff  was  a  passen- 
ger for  hire  on  one  of  said  railway  com- 
IMUiy's  trains,  running  from  New  Tork  City 
to  Indianapolis,  Ind.,  under  a  contract  by 
which  she  was  to  be  carried  from  said  New 
Tork  to  said  Indianapolis,  together  with  her 
necessary  and  reasonable  baggage,  consist- 
ing of  a  seal  cape  of  the  value  of  $250,  and 
other  baggage,  which  was  to  be  carried  from 
said  New  York  to  said  Indianapolis^  and  at 
said  last-named  place  to  be  safely  and  se- 
<fnrely  dellTered  to  plaintiff;  that  at  the 
same  time  the  plaintiff  was  a  passenger  for 
hire  In  a  car  owned  and  operated  as  afore- 
said by  said  palace-car  company,  and  drawn 
as  aforesaid  by  said  railway  company,  un- 
der a  contract  by  which  plalntltt,  together 
with  her  reasonable  and  necessary  baggage 
aforesaid,  was  ratltled  to  be  carried  from 
New  Tork  to  Indianapolis  upon  the  car  of 
the  said  paiace-car  company;  that  said  last* 
mentioned  contract  also  provided  that  said 
palace-car  company  should  use  due  and 
proper  caro  to  protect  said  baggage  from 
loss,  and  further  provided  that  said  palace- 
car  company  should  safely  and  securely 
carry  and  deliver  said  baggage  to  plaintiff 
at  Indianapolis,  Ind.;  that  on  said  day  said 
plaintitr  was  traveling  alone,  and  was  sick, 
and  unable  to  take  charge  of  her  said  bag- 
gage, and  romove  tbe  same  from  said  car 
upon  arriving  at  Indianapolis;  that  when 
approaching  the  railroad  station  at  Indian- 
apolis on  said  day,  and  Just  pilor  to  the 
time  when  the  train  arrived  at  said  station, 
the  officers  and  agents  of  the  defendants  in 
Charge  of  said  train  and  car  whose  duty  it 
was  to  attend  to  tbe  removing  of  said  bag- 
gage from  said  car  at  Indianapolis  took 
charge  of  all  of  said  baggage  from  said  car 
to  the  railroad  station  at  Indianapolis;  and 
tbe  plaintiff,  being  sick,  and  unable  to  at- 
tend to  tbe  removing  of  her  baggage,  gave 
unto  the  said  agents  of  the  defendants  sole 
and  exclusive  possession  of  said  baggage 
that  it  might  be  removed  bgr  them  from  the 
car  to  the  Btati<»i  as  aforesaid;  that  after- 
wards, on  said  day,  said  train  and  car  drew 
into  the  railroad  station  of  the  defendants 
St  Indianapolis,  which  station  was  inclosed 
and  covered,  so  that  the  car  In  which  plain- 
tiff was  was  quite  dark,  and  was  left  un- 
llghted,  and  was  so.  dark  that  objects  in  the 
car  conld  not  be  seen;  that  thereupon  the 
plalntUC  alighted  from  said  car,  and  entered 
that  part  of  the  .railroad  station  provided  for 


the  reception  of  passengers  on  defendant's 
trains  and  cars;  that  said  officers  and  agents 
removed  all  of  plaintiff's  baggage  from  said 
car,  and  brouglit  It  to  her  In  the  reception 
room  of  said  station  at  Indianapolis,  except 
the  said  seal  cape;  but  1a  disregard  of  their 
duty,  the  said  defendants,  and  each  of  them, 
and  their  said  agents,  carelessly  and  negli- 
gently failed  to  use  due  care  in  the  delivery 
of  said  cape  to  the  plaintiff  in  said  reception 
room  of  said  station,  and  wholly  failed  to 
deliver  to  the  plaintiff  the  said  cape;  that 
defendants,  and  each  of  them,  failed  to  use 
due  caro  to  protect  the  said  cape  from  loss, 
but  that  they  and  their  agents  and  officers 
aforesaid  negligently  permitted  the  same  to 
remain  in  said  car  when  it  arrived  at  In- 
dianapolis, by  reason  whereof  the  same  was 
lost  or  stolen,  or  was  lost  or  stolen  by  the 
officers  and  agents  of  the  defendants;  that 
said  loss  occurred  without  any  negligence  on 
the  part  of  the  plaintiff,  who  used  all  possi- 
ble means  to  recover  said  cape,  and  in  this 

r^ard  has  been  at  an  expense  of  $ b 

Wherefore,  etc.  To  this  complaint  a  demur- 
rer was  overruled,  but,  as  no  question  is 
made  upon  this  ruling,  we  need  not  deter- 
mine the  sufficiency  of  the  complaint  to 
Withstand  the  demurrer.  The  i^lace-car 
company  answered  the  general  denial,  as 
did  also  the  other  appellee.  The  cause  was 
submitted  for  trial  to  the  court,  and  at  the 
request  of  appellee  the  court  made  a  special 
finding  of  facts  in  the  cause  and  conclusions 
of  law  thereon. 

One  of  tbe  errors  assigned  is  that  the  court 
erred  in  its  conclusions  of  law  on  the  special 
finding  of  facts.  The  essential  parts  of  the 
special  finding  are  as  follows:  That  ap- 
pellant had  with  her  in  the  car  two  hand 
valises,  one  dressing  case,  one  umbrella,  and 
a  sealskin  cape,  all  of  which  were  i^ced  in 
the  section  occupied  by  plaintiff.  Prior  to 
entering  the  Union  Station  at  Indianapolis, 
the  porter,  with  the  knowledge  of  the  plain- 
tiff, placed  the  sealskin  cape  on  the-  back  of 
the  seat  she  occupied,  and  arranged  the  bal- 
ance of  her  baggage  in  two  bundles,  prepar- 
atory to  carrying  the  same  out  of  the  car. 
The  appellant  though  not  seriously  ill,  was 
suffering  from  a  temporary  headache  and 
fatigue  owing  to  her  long  Journey,  but  was 
fully  conscious  of  everything  going  on;  and 
upon  the  train,  by  the  use  of  proper  effort 
and  care,  all  objects  In  the  car  were  visible  to 
her.  After  said  baggage  was  so  collected  and 
arranged,  and  ch6  cape  placed  upon  the  back 
of  the  seat  occi^led  by  appellant  she  paid  no 
further  attention  whatever  to  her  baggage  or 
to .  said  article  of  wearing  apparel,  but  left 
them  all  to  the  care  of  the  porter,  who  agreed 
to  remove  all  of  her  baggage  to  tbe  depot  on 
the  arrival  of  the  train.  The  agreement  and 
attempt  of  the  porter  to  remove  said  luggage 
of  the  plaintiff,  including  said  sealskin  cape, 
was  in  accordance  with  the  rules  of  the  com- 
pany in  such  cases.  All  the  rules  upon  this 
subject  are  set  out  in  the  findings,  though  it  Is 
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also  found  that  appellant  had  no  knowledge  of 
such  rules.  Upon  the  arrival  of  the  car  at 
the  Dnlon  Station  one  door  was  locked  and 
the  other  continuously  guarded  by  the  conduct- 
or during  the  absence  of  the  porter  in  as^t- 
ing  the  appellant,  and  upon  the  return  of  the 
iwrter  he  immediately  entered  the  car,  and 
looked  Into  the  section  which  had  been  oc- 
cupied by  appellant,  but  did  not  find  the 
cape,  nor  was  the  same  thereafter  found  by 
either  the  porter  or  the  conductor.  During 
the  entire  trip  of  appellant  her  sealskin  cape 
and  other  luggage  with  her  upon  the  car 
were  in  her  own  possession.  During  all  of 
said  Journey,  the  plaintifF  was  traveltng 
alone,  and  upon  the  arrival  of  the  train  at 
the  station  at  Indianapolis,  the  porter  of 
said  car  attempted  to  remove  from  the  car 
to  the  station  all  of  the  said  luggage  of  the 
plaintiff.  Including  said  sealskin  cape  or 
coat,  which  was  so  undertaken  with  the 
knowledge,  consent,  and  express  permission 
of  the  conductor  of  said  car,  and  in  accord- 
ance with  the  usual  rules  and  custom  of  said 
Wagner  Palace-Car  Company  in  such  case. 
The  plaintiff  was  the  only  passenger  in  said 
car  for  said  point,  Indianapolis,  and  in  ac-, 
cordance  with  said  attempt,  and  while  in  the 
discharge  of  his  duty  as  such  porter,  the  lat- 
ter assumed  to  remove  the  said  luggage  of 
the  plaintiff  from  the  car  to  the  station,  and, 
having  in  his  possession  all  of  said  luggage, 
except  said  cape,  alighted  from  the  car,  the 
plaintiff  immediately  behind  him,  and  the 
plaintiff,  preceded  by  the  porter,  proceeded 
from  the  car  through  the  gates  of  the  train 
shed  and  into  the  waiting  room  of  said  sta- 
tion, and  to  a  point  near  the  north  door  of 
said  waiting  room  of  said  station,  in  doing 
which  the  porter  and  the  plaintiff  were  at  all 
times  within  the  railroad  station,  and  the 
plaintiff  all  this  time  supposing  that  the  por- 
ter had  in  hla  possession  said  cape  with  the 
balance  of  the  luggage.  The  porter  deposit- 
ed the  luggage  at  said  point  near  the  north 
door  of  said  waiting  room,  and  then  and 
there  turned  over  and  ■  delivered  so  much 
thereof  as  he  had  carrfed  from  the  train  to 
the  plaintiff,  and  immediately  the  porter  re- 
turned to  the  said  car.  Said  train  was  des- 
tined for  St.  Louis,  and  on  said  day  remain- 
ed at  said  station  15  minutea  Said  porter 
left  in  the  section  so  occupied  by  the  plain- 
tiff in  said  Wagner  palace  car  the  said  seal- 
skin cape  or  coat,  and  did  not  carry  the  same 
therefrom  with  said  other  luggage,  and  did 
not  at  any  time  deliver  the  same  to  the 
plalntlflv  but,  on  the  contrary,  failed  and 
omitted  fo  remove  the  same  from  the  car, 
and  failed  to  deliver  the  same  to  the  plain- 
tiff. 

Upon  the  facts  found  by  the  court,  and  in 
the  light  of  the  averments  of  the  amended 
complaint,  are  the  appellees,  or  Is  either  of 
them,  liable  to  the  appellant  for  the  loss  of 
her  garment?  Appellant's  counsel  do  not 
seem  to  insist  with  any  degree  of  confidence 
that  there  is  any  liability  on  the  part  of-  the 


Cleveland,  Cincinnati,  Chicago  &  St.  Loois^ 
Hallway  Company.  It  is  dtfllcult  to  see  how 
that  company  could  be  held  liable  in  view  of 
the  admitted  fact  that  it  never  had  the  ap- 
pellant's baggage  in  its  possession.  As  to  the 
railway  company,  therefore,  we  need  not  con- 
sume any  further  time  or  space.  What  ap- 
pellant's counsel  do  contend,  however,  is  ttiat 
the  Wagner  Palace-Car  Company  is  liable  up- 
aa  the  facts  pleaded  and  found,  and  that  the 
court's  conclusions  were,  therefore,  erroneous. 
As  a  general  rule,  sleeping-car  companies  are 
not  liable  aa  insurers  of  the  wearing  appard 
and  effects  belonging  to  passengers  upon  their 
ctirs,  as  innkeepers  would  be  liable,  or  even 
as  common  carriers  of  passengers  are  usual- 
ly held  liable  for  baggage  intrusted  to  them, 
and  who  incidentally  undertake  to  forward 
the  same  to  the  place  of  destination  of  the 
passenger,  and  there  deliver  it  to  him.  In  the 
case  of  a  common  carrier  the  passenger  usual- 
ly consigns  to  its  entire  and  exclusive  care 
and  custody  the  baggage  he  desires  to  have 
forwarded,  by  himself  ceasing  to  exercise  any 
oversight  or  supervision  ovor  the  same  what- 
ever, while  it  is  in  transit,  or  at  least  while 
it  is  in  the  carrier's  contrul:  and  the  car- 
rier becomes  an  insurer  for  the  safe  delivery 
of  the  property,  as  lu  cases  of  shipment  oC 
freight  by  carriers  of  goods.  All  that  the  pas- 
senger has  to  do  in  that  kind  of  a  case,  in 
order  to  create  a  liability  by  the  carrier,  is  to 
show  the  delivery  of  the  goods  to  the  catrier, 
and  that  they  were  accepted  by  the  latter  un- 
der an  agreement,  express  or  imidled,  to  carry 
and  to  deliver  them,  and  the  failure  to  do  so. 
Railway  Co.  v.  Tapp,  6  Ind.  App.  804,  33  N. 
B.  462.  Sleeping-car  companies  do  not  usual- 
ly receive  into  their  sole  custody  the  effects 
or  luggage  of  the  passenger  to  be  forwarded 
to  him,  but  the  passenger  retains  the  same 
in  his  own  possession  and  control  while  oc- 
cupying the  berth  or  section  of  the  sleeper 
assigned  to  him.  In  the  case  of  Coach  Go. 
V.  Diehl,  84  Ind.  474,  our  supreme  court  very 
clearly  defined  the  duties  and  liabilities  of 
sleeping-car  companies  towards  occupants  of 
berths  upon  their  coaches.  It  was  tboe  held 
that  such  companies  are  not  liable,  eith»  as 
innkeepers  or  common  carriers,  for  the  loss 
of  goods  or  money,  but  that  they  are  respon- 
sible for  such  losses  when  the  same  occurred 
through  the  negligence  of  the  company  or  its 
servants.  Further  than  this  the  case  refer- 
red to  does  not  go.  It  only  defines  the  duties 
and  liabilities  of  sleeping-car  companies  whOe 
the  passenger  is  occupying  the  berth  or  sec- 
tion assigned  him.  What  relation  they  sus- 
tain to  him  respecting  his  baggage  while  the 
same  is  being  taken  to  and  from  the  car  by 
the  company's  servants  is  not  determined. 
Negligence  being  but  a  failure  to  discharge 
a  duty  which  one  person  owes  to  another,  the 
question  of  whether  there  was  or  was  not 
negligence  on  the  part  of  the  sleeping-car 
company  would  seem  to  d^>end  upon  the  fur- 
ther gnesti(m  whether  the  company  had  fail- 
ed to  discbaige  some  duty  owing  to  the  pas- 
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sender  or  occupant  of  the  bertb  from  it.  It 
would  seem  that  where,  as  in  this  case,  the 
porter  of  the  car  talces  charge  of  and  under- 
takes to  remoye  all  of  the  passenger's  effects 
from  the  car  to  the  waiting  room  of  the  sta- 
tion, or  even  to  the  foot  of  the  steps  outside 
of  the  car,  the  failure  to  remove  all  of  such 
property,  and  consequent  loss  of  any  part 
thereof,  would  constitute  negligence  in  the 
sleeping-car  company.  The  Diehl  Case,  above 
cited,  declares  that  the  case  of  an  occupant 
of  a  berth  upon  a  sleeping  car  is  very  much 
like  that  of  an  occupant  of  a  stateroom  on  a 
steamboat;  that  the  passenger  In  either  of 
snch  cases  Is  invited  to  disrobe  himself,  and 
retire  for  the  night  to  sleep;  that  he  has  a 
right  to  throw  aside  such  care  and  precaution 
as  men  usually  exercise  when  awake,  and  to 
Intmst  his  person  and  such  articles  as  he 
usually  carries  to  the  care  and  vigilance  which 
the  carrier  In  whose  charge  be  has  placed 
himself  undertakes  to  exercise  In  his  betialf. 
The  rule  laid  down  by  our  supreme  court 
seems  to  be  supported  by  the  weight  of  au- 
thority, although  at  least  one  case  has  been 
brought  to  our  attention  which  holds  the 
sleeping-car  company  liable  In  such  a  case  as 
«n  innkeeper.  Car  Co.  v.  Lowe,  28  Neb.  230,  44 
N.  W.  226.  In  Car  Co.  v.  PoUock  (Tex.  Sup.) 
'5  S.  W.  814,  it  was  held  that  a  sleeping-car 
-company,  while  not  liable  as  a  common  car- 
rier of  passengers  for  baggage  in  its  coach 
when  the  traveler  hlmsdf  has  possession  of 
It,  or  as  an  innkeeper  as  to  guests,  it  is  re- 
sponsible as  a  common  carrier  of  iwssengers 
would  be  in  rdatlon  to  the  baggage  of  a  pas- 
senger not  given  Into  its  exclusive  custody; 
and  if,  through  failure  of  the  carrier  to  ex- 
ercise reasonable  care,  the  baggage  Is  stolen, 
-the  company  is  liable  therefor,  although  the 
train  to  which  the  car  is  attached  belongs  to 
another  company.  In  a  Massachusetts  case 
•practically  the  same  rule  was  laid  down,— 
that,  although  a  sleeping-car  company  is  not 
liable  for  baggage  stolen  as  an  innkeeper, 
still.  If  the  loss  occurs  through  the  want  of 
j)roper  care  of  such  company,  it  is  liable,  and 
any  rule  to  the  contrary,  if  not  known  to  the 
passenger,  cannot  avail  the  company.  Lewis 
V.  Car  Co.,  143  Mass.  267,  9  N.  E.  615.  Of 
•course,  the  company's  liability  cannot  be  said 
to  end  until  after  the  passenger  has  safely 
reached  his  destination  with  all  his  eCCects. 
'Moreover,  while  it  Is  true  that  a  sleeping-car 
■company,  according  to  the  authorities  cited. 
Is  not  liable  as  an  Innkeeper,  or  even  as  a 
-common  carrier,  while  the  passenger  Is  oc- 
-cupylng  the  berth  assigned  him  in  the  car, 
.and  Is  himself  in  charge  of  his  baggage,  it 
does  not  foUow,  we  think,  that  such  company 
may  not  become  responsible  as  a  common 
carrier  when  it  undertakes  to  discharge  the 
'duties  of  such  before  the  end  of  the  passen- 
ger's Journey.  It  seems  to  us  that  when  the 
appellant  in  this  case  delivered  to  the  porter 
of  the  car  lier  baggage,  to  be  by  him  carried 
to  the  reception  room  of  the  Union  Depot 
at  Indianapolis,  and  he  undertook  to  do  so, 


and  took  the  same  in  his  possession,  the  com- 
pany became  responsible  as  a  common  car- 
rier for  the  safe  delivery  of  the  baggage  in- 
trusted to  him.  Including  the  cape.  The  tak- 
ing of  the  baggage  by  the  porter  was  the  ac- 
ceptance of  it  by  the  company  for  the  purpose 
of  its  delivery  at  the  station.  When  the 
company,  by  its  porter,  undertook  to  deliver 
the-  baggage,  and  the  latter  failed  to  deliver 
it,  the  company  became  liable  the  same  as  a 
common  carrier  would  be  liable  to  a  passen- 
ger who  had  kept  his  baggage  In  his  own 
custody  on  the  train  until  he  arrived  at  his 
destination,  where  it  was  taken  In  charge  by 
a  servant  of  the  company  whose  duty  It  was 
to  take  charge  of  it,  and  never  delivered  it. 
Hence,  granting  that  sleeping  or  palace  car 
companies  are  not  common  carriers  in  the  or- 
dinary sense,  and  that,  as  long  as  the  bag- 
gage is  retained  by  the  passenger,  such  a 
company  cannot  be  held  accountable  for  it  In 
case  of  loss,  except  it  be  through  the  negli- 
gence of  the  company,  yet,  if  they  take  the 
baggage  into  their  possession  or  custody,  they 
may,  we  think,  in  proi>er  circumstances,  be 
held  to  the  duties  and  liabilities  of  common 
carriers.  If,  as  is  held  in  Car  Co.  v.  Pollock, 
supra,  the  sleeping-car  company's  liability  la 
similar  to  that  of  a  common  carrier  of  pas- 
sengN^  when  the  passenger's  baggage  is  re- 
tained In  his  own  custody,  then,  if  the  bag- 
gage be  given  into  the  custody  of  the  sleep- 
ing-car company  or  its  servants,  the  company 
will  incur  the  same  responsibility  as  a  car- 
rier of  passengers.  See  Hutch.  Carr.  g  690 
et  seq.  In  Richards  v.  Railway  Co.,  7  Man. 
O.  &  S.  (62  E.  C.  L.)  839,  the  facts  were  that 
plaintiff's  wife  was  a  passenger  on  a  rail- 
way carriage,  and  that  a  dressing  case  which 
she  was  taking  with  her  was  placed  In  the 
carriage  under  the  seat,  and  upon  arrival  at 
the  station  the  porters  undertook  to  carry  the 
baggage  from  the  railway  carriage  to  the 
haclaiey  carriage  which  was  to  convey  her  to 
her  residence,  and  that  in  this  process  of 
moving  the  dressing  case  was  lost  The  ques- 
tion was  whether  it  had  ever  been  delivered 
to  the  company,  so  as  to  make  the  latter  lia- 
ble, and  the  Judges  were  all  of  the  opinion 
that  it  had  been,  and  that  the  plaintiff  was 
entitled  to  a  verdict.  A  similar  holding  waa 
made  in  Bunch  v.  Railway  Co.,  17  Q.  B.  DIv. 
215,  where  the  plaintltT's  wife,  40  minutes  be- 
fore train  time,  went  into  the  station,  where 
the  railway  porter  took  charge  of  her  bag- 
gage, a  portion  of  which  was  to  be  put  In  the 
car  with  her,  of  which  she  informed  the 
porter.  While  plaintiff's  wife  was  out  of  the 
station  for  a  short  time,  the  part  of  the  bag- 
gage which  was  to  be  taken  in  the  car  with 
her  was  found  missing,  and  the  defendant 
company  was  held  liable,  the  court  holding 
that,  as  long  as  the  passenger's  baggage,  al- 
though intended  to  be  taken  Into  the  train 
with  the  passenger,  is  in  the  custody  of  the 
I)orter  for  the  purpose  of  transit,  either  at 
the  commencement  or  the  conclusion  of  the 
journey,  the  railway  company  is  the  common 
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carrier  of  tt;  but  where  it  is  put  In  tlie  car, 
and  Is  partially  under  the  control  of  a  pas- 
senger, the  company  is  no  longer  a  common 
carrier,  but  Is  liable  for  negligence  only.  The 
case  went  to  the  house  of  lords,  where  the 
verdict  was  sustained,  Lord  Bramwell  alone 
dissenting.  13  App.  Cas.  31.  See,  also,  Butch- 
er V.  RaUway  Co.,  16  0.  B.  13;  RaUway  Co. 
V.  Shepherd,  8  Exch.  30. 

But  if  we  are  wrong  in  our  conclusion  that 
by  reason  of  the  delivery  of  the  garment  to 
the  porter  by  the  appellant  the  Wagner  Com- 
pany became  liable  as  a  common  carrier,  it 
cannot  be  denied,  we  think,  that  the  facts 
found  show  a  clear  case  of  negligence.  Sleep- 
ing-car companies  are  required  at  least  to  ex- 
ercise reasonable  care  and  watchfulness  over 
the  eCCects  of  their  passengers  or  guests,  and 
if  they  are  guilty  of  negligence  in  this  re- 
spect they  must,  in  proper  cases,  respond  in 
damages;  and  this  is  true  even  though  the 
company  attempt  to  relieve  Itself  from  re- 
sponsibility by  Its  own  rules,  posted  up  in  the 
car,  especially  where  the  notice  is  not  brought 
to  the  attention  of  the  passenger.  For  an 
able  discussion  of  tills  subject,  see  an  article 
by  W.  F.  Elliott,  in  30  Cent  Law  J.  248. 
In  a  recent  case,  decided  by  the  supreme 
court  of  Georgia,  It  was  held  that  when  a 
IMissenger  who  lias  paid  the  customary  fare 
on  a  sleeping  car  loses  his  property,  or  the 
same  is  taken  from  his  possession,  it  is  prima 
facie  negligence  on  the  part  of  the  company, 
and  the  burden  is  upon  the  latter  to  show 
that  the  loss  did  not  occur  by  reason  of  a 
failure  upon  the  part  of  its  employes  to  ex- 
ercise proper  care  over  the  property.  Kates 
V.  Car  Co.  (Ga.)  23  S.  B.  186.  The  doctrine 
there  announced  is  eminently  Just  and  equi- 
table, and  applies  with  peculiar  force,  we 
think,  to  the  case  in  hand.  For  an  analogous 
holding  in  a  case  of  a  common  carrier  of  pas- 
sengers, see  Railway  Co.  v.  Nlcholal,  4  Ind. 
App.  119.  30  N.  E.  424.  The  facts  found 
specially  are  such  as  to  show  culpable  negli- 
gence on  the  part  of  the  servant  of  the  Wag- 
ner Company,  and,  in  the  absence  of  any 
showing  that  the  loss  of  the  appellant's  cape 
was  not  attributable  to  such  act,  the  pre- 
sumption of  negligence  becomes  conclusive. 
Hence,  whether  said  company  was  responsi- 
ble as  a  common  carrier,  or  whether  we  re- 
gard its  failure  to  deliver  the  cape  to  the  ap- 
pellant as  a  breach  of  duty  such  as  must  be 
characterized  as  negligence,  we  are  of  opin- 
ion that  upon  the  facts  found  specially  there 
is  a  liability.  If  we  are  correct  in  either  view, 
the  court  erred  in  its  conclusion  of  law  that 
the  Wagner  Company  was  not  liable.  Judg- 
ment reversed,  with  directions  to  the  court 
below  to  restate  its  conclusions  of  law  in  con- 
formity to  the  views  expressed  In  this  opinion, 
to  the  effect  that  the  appellee  the  Wagner 
Palace-Car  Company  is  liable  to  the  appellant 
for  the  value  of  the  cape. 

DAVIS,  J.,  did  not  participate  In  the  con- 
sideration of  this  case. 


ROSS,  J.  I  am  unable  to  concur  In  hold- 
ing either  that  the  appellee  the  Wagner 
Palace-Car  Company  is  liable  as  common 
carrier,  or  tliat  a  duty  was  owing  to  ap- 
pellee from  it  which  it  neglected  to  perform. 
The  substance  of  the  facts  found  by  the 
jury  in  their  special  verdict,  after  finding 
that  the  appellee  railroad  company,  with  oth- 
er railroad  companies,  formed  a  line  from 
New  York  City  to  Indianapolis;  that  appel- 
lant purchased  a  ticket  from  the  former  to 
the  latter  point,  and  entered  a  car  belonging 
to  the  appellee  the  Wagner  Palace-Car 
Company  attached  to  the  train  upon  which 
she  took  passage,  having  previously  pur- 
chased a  ticket  entitling  her  to  the  use  of  a 
section  in  said  car,  are  as  follows:  That  at 
Gallon,  Ohio,  she  was  transferred  from  said 
car  in  which  she  had  ridden  from  New  York 
to  one  which  carried  her  to  Indianapolis. 
"That  at  the  time  of  the  transfer  the  plain- 
tifiC  had  with  her  her  luggage,  among  other 
things,  a  sealskin  cape,  of  the  value  of  $250, 
which,  with  her  other  luggage,  was,  by  the 
porter  of  the  sleeping  car  in  which  she  ar- 
rived at  Gallon,  transferred,  with  herself,  to 
said  car  destined  for  Indianapolis.  That  dur- 
ing all  of  said  Journey  upon  the  said  car  of 
the  defendant  the  Wagner  Palace-Car  Com- 
pany the  plaintifC  had  with  her  luggage  as 
follows:  Two  hand  valises,  one  dressing 
case,  and  one  umbrella,  in  addition  to  the 
sealskin  cape,  all  of  which  were  by  the  re- 
spective porters  of  said  cars  placed  in  the 
section  occupied  by  the  plaintifC.  That  said 
train  arrived  at  Indianapolis  about  an  hour 
late,  and  Just  before  the  arrival  in  said 
Union  Station  in  said  city  of  Indianapolis 
the  porter  of  said  car,  assisted  by  the  plain- 
tiff, collected  all  of  said  luggage  together, 
including  said  sealskin  cape,  in  said  section, 
for  removing  the  same  from  the  train.  The 
porter,  with  the  knowledge  of  the  plaintiff, 
placed  the  sealskin  cape  on  the  back  of  the 
seat  she  occupied.  After  said  luggage  was 
so  collected  and  arranged,  the  plaintiff  paid 
no  further  attention  to  it,  but  left  It  all  to 
the  care  of  the  porter.  During  all  of  said 
Journey  the  plaintiGC  was  traveling  alone, 
and  upon  the  arrival  of  the  train  at  the  sta- 
tion at  Indianapolis  the  porter  of  said  car 
attempted  to  remove  from  the  car  to  the 
station  all  of  said  luggage  of  the  plaintiff, 
including  said  sealskin  cai)e  or  coat,  which 
was  so  undertaken  with  the  knowledge,  con- 
sent, and  express  permission  of  the  conduct- 
or of  said  car,  and  in  accordance  with  the 
usual  rules  and  custom  of  said  Wagner  Pal- 
ace-Car Company  in  such  cases.  Said  por- 
ter left  in  the  section  so  occupied  by  the 
plaintiff  in  said  Wagner  palace  car  the  said 
sealskin  cape  or  coat,  and  did  not  carry  the 
same  therefrom  with  said  other  luggage,  and 
did  not  at  any  time  deliver  the  same  to  the 
plaintiff,  but,  on  the  contrary,  failed  and 
omitted  to  remove  the  same  from  the  car, 
and  failed  to  deliver  the  same  to  the  plain- 
tiff.    Said  sealskin  cape,  as  the  plaintiff  and 
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porter  passed  from  said  car,  yne  resting 
upon  the  back  of  the  seat  of  the  section  so 
occupied  by  the  plaintiff,  and  was  not  re- 
moTed  therefrom  by  either  the  plalntUt  or 
said  porter,  bnt  both  passed  from  said  car 
wlthont  either  removing  the  same.  The 
plalntur  relied  upon  the  aerrlce  of  the  porter 
In  delivering  said  luggage  to  her,  and  at  the 
same  time  believed  he  bad  collected  and 
was  removing  all  of  the  same  from  the  car, 
and  had  no  knowledge  that  any  part  of  her 
luggage  had  been  left  in  the  car  until  Im- 
mediately after  the  porter  had  retnmed  to 
the  car,  when  the  plalntUT  for  the  first  time 
discovered  that  the  sealskin  cape  had  not 
been  delivered  to  her.  From  the  point  at 
which  the  plalntlfT  and  said  porter  alighted 
from  said  car  In  the  train  sheds  to  said  point 
in  said  waiting  room  where  the  porter  de- 
livered said  baggage  to  the  plaintlfr  the  dis- 
tance was  about  SOO  feet  During  the  time 
said  train  stopped  tn  said  station  one  door  of 
the  car  was  kept  locked.  The  other  door, 
through  which  the  passengers  were  permit- 
ted to  pass  In  and  out  of  the  car,  was  con- 
tinuously guarded  and  watched  by  the  con- 
ductor of  the  car,  then  and  there  an  em- 
ploye of  the  Wagner  Palace-Gar  Company. 
Said  train,  with  car  attached,  remained  In 
the  station  after  arrival,  before  departing 
for  St.  Louis,  15  minutes.  When  the  porter 
returned  to  the  car,  after  asslstlDg  the  plain- 
tiff, with  her  luggage,  to  said  north  door  of 
the  depot,  he  immediately  re-entered  said 
'Car,  and  examined  the  section  which  had 
been  occupied  by  the  plaintiff,  bnt  did  not 
find  said  cape  in  said  section,  or  upon  the 
back  of  the  seat  so  occupied  by  the  plain- 
tiff, nor  was  said  cape  thereafter  found  by 
said  porter  or  the  conductor  of  said  car. 
That  during  the  trip  of  the  plaintiff  from 
dalion  to  Indianapolis  all  of  said  luggage 
in  the  car  with  plaintiff  remained  in  the 
section  so  occupied  by  her,  and  the  defend- 
ants, or  either  of  them,  by  employes,  serv- 
ants, or  otherwise,  did  not  take  the  same 
into  possession  in  other  manner  than  as 
stated  in  the  previous  findings.  That,  in 
addition  to  the  said  luggage  with  the  plain- 
tiff in  the  car,  she  was  traveling  with  other 
luggage,  not  with  her  In  the  car.  That  the 
time  occupied  by  the  porter  in  passing  from 
the  car  to  the  station  at  Indianapolis  to  said 
north  door  of  the  depot  building  with  the 
plaintiff  and  returning  to  the  car  was  four 
or  five  minutes.  That  the  defendant  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  did  not  have  any  em- 
ploy6  or  servant  in  the  Wagner  palace  car 
that  the  plaintiff  was  a  passenger  in,  but 
said  defendant's  train  conductor  in  charge 
of  the  train  to  which  said  car  was  attached 
did  have  supervision  over  said  car,  Includ- 
ing the  conductor  and  ixirter  of  said  car. 
Said  conductor  and  porter  were  in  the  em- 
ploy and  service  of  the  Wagner  Palace-Car 
Company."  It  is  also  found  in  the  special 
rerdict  that  under  the  rules  of  the  comjpany 


neither  it  nor  its  servants  would  ondertake 
to  be  custodians  or  guardians  of  the  personal 
effects,  wearing  apparel,  or  valuables  of  pas- 
sengers; and  its  servants  were  forbidden 
from  saying  or  doing  anything  that  might 
lead  passengers  to  understand  that  it  would 
insure  absolute  security,  and  that  "under  no 
circumstances  will  baggage,  wearing  apparel, 
or  other  property  of  passengers  be  taken 
charge  of  by  any  employ^  of  this  company." 

From  the  facts  found  by  the  jury  it  ap- 
pears that  the  appellant's  contract  with  the 
Wagner  Palace-Car  Company  was  that  she 
might  occupy  a  section  in  its  sleeping  car 
from  New  York  City  to  Indianapolis;  and 
it  also  appears  that  she  did  occupy  such 
section  in  one  of  its  cars,  and  that  with 
her,  and  In  her  xMssesslon,  she  had  a  number 
of  articles  of  baggage.  Including  a  sealskin 
coat  or  cape;  that  upon  the  arrival  of  the 
train  at  IndlanaxMlls  the  porter  undertook  to 
assist  appellant,  with  her  baggage,  from  the 
car,  and  into  the  station  waiting  room,  which 
was  800  feet  distant,  but  that  he  failed  to 
pick  up  and  take  with  falm  the  sealskin 
coat  which  appellant  had;  that  after  he  re- 
turned to  the  car  he  could  not  find  the  coat. 
It  is  a  matter  of  common  knowledge  that 
Sleeping-car  companies  do  not  undertake  to 
transport  either  persons  or  property  from 
one  place  to  another.  In  fact  the  transpor- 
tation, not  only  of  those  who  have  hired  the 
use  of  apartments  in  a  sleeping  car,  but  of 
the  sleeping  car  itself,  Is  done  by  a  railroad 
company.  The  railroad  company,  and  not 
the  sleeping-car  company,  contracts  for  the 
carriage  of  each  passenger  and  receives  the 
compensation  therefor.  The  sleeping-car 
company  Is  not,  therefore,  a  carrier,  and  not 
liable  as  such.  If  the  appellant  had  been 
injured  by  the  derailment  of  the  train  on 
which  she  was  being  carried,  she  wonld  have 
had  no  right  of  action  against  the  appellee 
the  Wagner  Palace-Car  Company,  for  its 
contract  was  not  one  to  carry  her  safely,  but 
was  simply  to  furnish  a  berth  in  which  to 
Bleep  at  night  and  a  seat  in  which  to  At 
during  the  day;  and  her  right  of  action,  if 
any  she  would  have,  would  be  against  the 
appellee  the  Cleveland,  etc..  Railroad  Com- 
pany, with  which  company  she  had  contract- 
ed to  be  carried  safely  to  Indianapolis.  The 
obligation  resting  on  the  appellee  sleeping^ 
car  company  under  its  contract  with  the  ap- 
pellant was  to  furnish  her  with  the  accom- 
modations contracted  for,  and  to  use  reason- 
able care  to  protect  her  and  her  property 
from  harm  until  she  reached  Indianapolis, 
and  then  to  assist  her  with  her  baggage  In 
alighting  from  the  train.  It  did  not  under- 
take to  be  responsible  for  her  baggage  in 
any  other  manner  or  to  any  greater  extent 
than  this,  either  In  or  out  of  Its  car.  Nei- 
ther did  It  agree  to  deliver  such  baggage  to 
her  at  any  place  away  from  the  car.  The 
original  contract,  it  is  evident,  le  not  suffi- 
cient to  make  the  appellee  the  Wagner  Pal- 
ace-Car Company  liable  for  appellant's  coat 
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In  Hutch.  Carr.  (l>t  Ed.)  f  TOO,  the  antbor, 
After  quoting  from  a  number  of  cases  In 
which  the  rule  of  liability  Is  defined  relatlye 
to  steamship  companies,  railroad  carriers, 
etc.,  says:  "But  if  passengers  by  land  ve- 
hicles, such  as  railroad  trains,  retain  In  their 
custody  any  part  of  their  baggage,  to  the 
exclusion  of  the  carrier's  control  over  It,  the 
latter  can  be  held  liable  for  Its  loss  only 
when  It  has  been  caused  by  his  negligence." 
It  Is  true  that  in  the  case  of  Richards  ▼. 
Railway  Co.,  7  Man.  O.  &  S.  (G2  B.  C.  L.) 
839,  cited  in  the  majority  opinion,  it  was 
held  that  the  railway  company  was  liable 
for  a  loss  of  a  part  of  the  passenger's  bag- 
cage  while  its  servants  were  assisting  the 
passengers  to  transferring  such  baggage 
from  the  car  to  a  hackney  coach,  but  that 
case  was  specially  disapproved  in  the  later 
case  of  Bergheim  v.  Railway  Co.,  8  C.  P. 
Div.  221.  In  this  latter  case  the  plaintlfT 
Bergheim,  after  purchasing  his  ticket,  re- 
quested the  porter  of  the  railway  company  to 
take  charge  of  his  baggage,  and  put  it  on  the 
train  for  him,  while  he  went  to  a  refresh- 
ment room.  The  porter  put  the  baggage  on 
the  seat  of  the  compartment  the  plaintiff 
was  to  occupy,  and  locked  the  door  of  such 
compartment  When  the  plaintiff  returned, 
the  porter  unlocked  the  door,  and  the  plain- 
tiff, on  entering  the  compartment,  found  that 
a  bag  which  he  had  given  to  the  porter,  and 
which  had  been  placed  in  the  car,  was  miss- 
ing. It  was  held  that  the  plaintiff  could  not 
recover.  The  railway's  servant  not  having 
been  negligent,  there  could  be  no  liability, 
unless  it  was  liable  as  a  common  carrier; 
and  that  It  was  not  liable  as  such.  In  the 
case  of  Bunch  v.  Railway  Co.,  17  Q.  B.  Div. 
215,  cited  in  the  majority  opinion,  the  doc- 
trine announced  In  the  case  of  Richards  r. 
Railway  Co.,  supra,  was  followed.  In  Talley 
V.  Railway  Co.,  L.  R.  6  O.  P.  44,  while  the 
cnse  was  decided  against  the  plaintiff  on 
account  of  his  negligence  in  leaving  his  bag- 
gage in  the  cat  while  he  alighted  for  re- 
freshments, Willis,  J.,  says:  "There  is  great 
force  in  the  argument  that  where  articles 
are  placed,  with  the  assent  of  the  passenger, 
In  the  same  carriage  with  him,  and  so  in  fact 
remain  in  his  own  control  and  possession,  the 
wide  liability  of  the  common  carrier,  which 
Is  founded  on  the  bailment  of  the  goods  to 
him,  and  his  being  Intrusted  with  the  en- 
tire possession  of  them,  should  not  attach, 
because  the  reasons  which  are  the  foundsi- 
tlon  of  the  liability  do  not  exist  In  such 
cases  the  obligation  to  take  reasonable  care 
seems  actually  to  arise,  so  that,  when  loss 
occurred,  it  would  fall  upon  the  company 
only  in  the  case  of  negligence  in  some  part 
of  the  duty  which  pertained  to  them."  In 
Stearn  v.  Car  Co..  8  Ont  171,  the  pUhitifl 
sued  to  recover  money  abstracted  from  his 
pockets  while  be  was  asleep  in  one  of  the 
company's  cars,  in  which  be  had  paid  for  a 
berth.  On  the  trial  there  was  no  evidence 
that  the  company  bad  been  negligent  In  any 


way,  unless  that  fact  was  to  be  Inferred  from 
the  fact  that  bis  money  was  taken  while  b« 
was  sleeping  In  the  defendant's  car;  and  the 
court  held  that  no  negligence  was  shown, 
and  that  he  could  not  recover.  In  Dargan  v. 
Car  Co.,  2  Wilson,  Civ.  Cas.  Ct  App.  p.  607, 
the  court  says:  "While  It  Is  well  settled  that 
sleeping-car  companies  are  to  be  regarded 
neither  as  Innkeepers  nor  common  carriers, 
nor  subject  to  the  onerous  liabilities  of  either 
In  respect  to  the  property  of  those  enjoylnc 
their  accommodations,  it  is  equally  well  set* 
tied  that  it  is  their  duty  to  exercise  ordinair 
care  for  the  security  of  passengers'  valua- 
bles.  *  *  *  The  invitation  to  make  use  of 
the  berth  carries  with  It  an  implied  invlta- 
tion  to  take  reasonable  care  of  the  guest's 
effects  while  be  is  asleep."  But,  says  tb« 
court:  "Appellant's  right  to  recover  In  this 
action  therefore  depends  on  the  absence  of 
ordinary  care  en  the  part  of  the  appellee  to 
protect  the  valise  and  its  contents  against 
danger  of  loss.  It  devolved  upon  bim  to 
show  by  evidence  such  want  of  ordinary 
care.  Falling  to  make  this  proof,  be  could 
not  legally  claim  to  recover."  In  Whitney 
V.  Car  Co.,  143  Mass.  243,  9  N.  E.  619,  which 
was  an  action  to  recover  for  the  value  of  » 
satchel  and  its  contents,  lost  from  her  seat 
in  one  of  the  company's  cars,  the  court  says: 
"She  had  with  her  a  small  satchel  or  reti- 
cule, which  she  did  not  deliver  to  the  de- 
fendant or  any  of  its  agents,  but  which  she 
kept  In  her  personal  control.  There  was  evi- 
dence to  show  that  it  was  stolen  while  the 
train  in  which  she  was  riding  was  stopping 
at  Portsmouth,  New  Hampshire,  for  refresh- 
ments. It  Is  clear  that  she  cannot  hold  the 
defendant  liable  as  a  common  carrier.  She 
can  only  bold  it  liable  upon  the  ground  that 
her  property  was  lost  by  some  negligence  of 
the  defendant  and  without  any  fault  on  her 
part"  The  English  cases  are  all  cases  aris- 
ing between  railway  companies  as  common 
carriers  and  their  passengers,  and  the  ques- 
tions decided  all  have  reference  to  the  rail- 
way  companies'  liability  as  common  carriers. 
In  this  country,  however,  where  the  action 
Is  against  a  sleeping-car  company  for  the 
value  of  personal  baggage  or  the  loss  of 
money  stolen  from  one  occupying  a  berth  In 
Its  car,  the  courts,  with  one  exception,  uni- 
versally bold  that  the  company  Is  not  liable 
as  a  common  carrier  or  as  an  innkeeper;  that 
the  exact  relation  which  the  company  bears 
to  those  hiring  the  use  of  the  car  is  not  defi- 
nitely settled,  but  that  it  Is  its  duty  to  use 
reasonable  care  to  see  that  the  effects  of 
those  occupying  its  cars  are  not  stolen.  To 
this  extent  do  the  holdings  go,  and  no  fur- 
ther, except  In  the  one  case,  to  which  I  shall 
call  attention  shortly.  In  addition  to  the  au- 
thorities quoted  from  as  sustaining  my  views 
that  the  appellee  the  Wagner  Palace-Car 
Company  Is  not  liable  unless  it  failed  to  per- 
form some  duty  which  it  owed  to  the  appel< 
lant— In  other  words,  that  it  was  not  an  in- 
surer, but  Is  liable  onljr  In  the  event  that  tt 
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has  been  In  some  manner  guilty  of  ii«^- 
gence,— I  cite  Lewis  v.  Oar  Co.  (Mass.)  0  N. 
B.  815;  Gar  Co.  t.  Gardner,  3  Penny.  78; 
-Carpenter  t.  Railroad  Co.  (N.  Y.  App.)  26  N. 
H.  277;  BarroU  t.  Car  Co.,  61  Fed.  796;  Car 
-Ca  T.  Oavin  (Tenn.)  68  Am.  &  Eng.  R.  Cas. 
686;  Car  Go.  ▼.  Frendenstein  (Colo.  App.)  34 
Pac.  678. 

It  may  be  conceded  as  settled,  as  already 
stated,  that  a  sleeping-car  company  implied- 
ly undertakes  to  use  reasonable  care  to  pro- 
tect the  baggage  and  effects  of  its  patrons 
from  being  Injured  or  stolen,  and  yet  it  does 
not  undertake  that  no  dishonest  person  shall 
«nter  or  procure  accommodation  in  its  cars, 
for  It  has  not  means  to  ascertain  whether  or 
not  one  applying  for  accommodations  is  hon- 
-eat.  Its  undertaking  is  simply  to  use  reason- 
able care  to  see  that  while  one  person  sleeps, 
or  is  temporarily  absent  from  his  berth  or 
seat,  another  shall  not  injure  or  appropriate 
his  property.  And  it  is  not  sufflclent  to  make 
'the  company  liable  simply  to  show  the  loss 
of  the  iiroperty,  but  there  must  be  evidence 
tending  to  prove  that  It  was  negligent  In 
some  duty  owing  to  the  patron. 

The  case  which,  as  heretofore  stated,  is  an 
exception  to  the  rule,  is  that  of  Oar  Co.  t. 
Lowe  (Neb.)  44  N.  W.  226,  cited  to  the  pre- 
vailing opinion.  In  that  case  the  court,  by 
Maxwell,  J.,  holds  that  the  law  imposes  up- 
on a  sleeping-car  company  the  same  duties 
as  are  imposed  upon  an  innkeeper,  and 
makes  it  subject  to  the  same  liabilities.  In 
this  state  the  question  is  apparently  settied 
in  harmony  with  the  great  weight  of  the  au- 
thorities as  above  cited,  for  in  the  case  of 
Coach  Oo.  V.  Diehl,  84  Ind.  474,  the  court 
says:  "In  Car  Co.  v.  Taylor,  65  Ind.  153,  it 
was  thought  not  to  be  necessary,  for  the  pur- 
poses of  the  case,  to  determine  whether  the 
appellant  is  to  be  regarded  as  a  common 
carrier  or  otherwise.  It  would  seem  that 
this  question  is  not  presented  for  decision  in 
the  case  at  bar,  for  the  court  at  special  term 
expressly  decided,  in  its  conclusions  of  law 
upon  the  facts  found,  that  the  appellant  was 
not  responsible  as  a  common  carrier,  and 
that  It  could  not  be  held  to  the  Ilabllitv  of 
an  innkeeper.  But  it  may  properly  be  re- 
marked tliat  It  to  apparently  settled  by  the 
decided  cases  to  wliich  our  attention  has 
been  directed  that  sleeping-car  companies 
are  not  liable,  either  as  innkeepers  or  as 
common  carriers,  for  personal  goods  stolen 
from  the  person  of  an  occupant  of  a  berth  in 
a  sleeping  car.  Welch  v.  Car  Co.,  16  Abb. 
Prac.  (N.  S.)  352;  Palmeter  v.  Wagner,  11 
Alb.  Law  J.  149;  Plum  v.  Car  Co.,  13  Alb. 
Law  J.  221;  Car  Co.  v.  Smith,  73  111.  360." 
After  quoting  from  a  number  of  authorities 
showing  that  the  rule  applicable  to  such 
companies  was  that  they  should  be  liable 
only  for  want  of  reasonable  care  In  the  pro- 
tection of  the  property  of  their  patrons,  the 
court  holds  that  in  that  case  the  company 
was  liable,  because  it  was  found  that  the 
company's  servants  liad  been  negligent  In 


the  performance  of  the  duties  owing  to  Mr. 
Diehl,  by  reason  of  which  Ills  money  had 
been  taken  from  his  pocket  while  he  slept. 
In  the  case  at  bar  the  appellant's  counsel 
concedes  that  there  can  l>e  no  recovety  on 
account  of  any  negligence  shown,  but  they 
Insist  "that,  the  property  being  lost  while  in 
possession  of  the  sleeping-car  company,  that 
the  sleeping-car  company  is  responsible  as 
an  Insurer  in  the  same  manner  that  an  inn- 
keeper is  responsible  for  the  safe  protection 
and  delivery  to  the  owner  of  any  property 
put  in  its  possession  by  a  patron."  And  they 
say:  "We  of  course  bear  in  mind  that  the 
supreme  coort  of  this-  state  in  Coach  Co.  v. 
Diehl.  84  Ind.  474,  declined  to  hold  sleeping- 
car  companies  liable,  either  as  innkeepers 
or  common  carriers,  for  personal  goods 
stolen  from  the  person  of  an  occupant  of  a 
berth  in  a  sleeping  car.  •  •  •  And  so  we 
contend  that  judgment  should  be  ordered  in 
favor  of  the  plalntifT,  for  the  reason  that  at 
the  time  the  cape  was  lost  it  was  in  the 
hands  of  the  defendants  as  common  car- 
riers." 

If  the  majority  opinion  does  not  proceed 
upon  the  theory  that  the  appellee  the  Wag- 
ner Palace-Car  Company  is  liable  as  a  com- 
mon carrier,  as  the  appellant  insist^  can  It 
be  said  that  because  It  agreed  to  furnish 
appellant  with  a  berth  the  responsibility  of 
an  innkeeper  attached  to  it?  Judge  Thomp- 
son, in  his  work  on  Carriers  of  Passengers 
(page  630,  No.  20),  says:  "It  seems  to  be 
settled  by  the  few  adjudged  cases  upon  this 
subject  that  sleeping-car  companies  are  to 
be  regarded  neither  as  innkeepers  nor  com- 
mon Carriers,  nor  subject  to  the  onerous  lia- 
bilities of  either  in  respect  of  the  property 
of  those  enjoying  their  accommodations.  It 
is  evident  that  these  flying  nondescripts  do 
not  come  within  the  definition  of  an  inn:  It 
must  be  a  house  kept  open  publicly  for  the 
lodging  and  entertainment  of  travelers  In 
general  for  a  reasonable  compensation.  If  a 
person  lets  lodgings  only,  and  upon  a  pre- 
vious contract  with  every  person  who  comes, 
and  does  not  afford  entertainment  for  the 
public  at  large,  indiscriminately,  it  is  not  a 
common  inn.'  The  peculiar  liability  of  the 
Innkeeper  is  one  of  great  rigor,  and  should 
not  I>e  extended  beyond  its  proper  limits; 
and  it  seems  that  it  would  be  such  an  ex- 
tension to  apply  it  to  the  class  of  cases  un- 
der discussion.  Thus  the  keeper  of  a  cof- 
fee house  or  private  boarding  or  lodging 
house  Is  not  an  Innkeeper  In  the  strict  sense 
of  the  term."  In  the  case  of  Car  Co.  v. 
Smith,  78  III.  360,  which  was  an  action 
brought  by  Smith  against  the  company  to 
recover  a  sum  of  money  stolen  from  him 
while  occupying  a  berth  in  its  car,  the  trial 
court  Instructed  the  jury  that  If  they  found 
from  the  evidence  that  the  plalntifF's  money 
was  stolen  from  blm  while  he  was  sleeping 
In  the  company's  car  he  was  entitled  to  re- 
cover. On  appeal  the  supreme  court,  after 
stating  tliat  the  question  involved  was  wheth- 
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er  or  not  the  compaoy  was  liable  as  an  Inn- 
keeper, says:  "Kent,  in  defining  an  Inn,  says: 
'It  mast  be  a  boose  kept  open  for  the  lodging 
and  entertainment  of  travelers  in  general, 
for  a  reasonable  consideration.  If  a  person 
lets  lodgings  only,  and  upon  a  previous  con- 
tract with  every  person  who  comes,  and  does 
not  afford  entertainment  for  the  public  at 
large,  indiscriminately,  it  is  not  a  common 
inn.'  2  Kent,  Gomm.  595.  This  is  substan- 
tially the  same  definition  as  is  given  in  all 
the  books  upon  the  subject  But  the  keeper 
of  a  mere  coffee  house  or  private  boarding 
or  lodging  house  is  not  an  Innkeeper,  in  the 
sense  of  the  law.  Id.  586;  Dansey  T.  Rich- 
ardson, 3  Ei.  &;BL  (77  £.  C.  L.)  144;  Holder 
V.  Soulby,  98  E.  C.  L.  254;  Easten  v.  Hiide- 
brand,  9  B.  Mon.  72.  It  must  be  a  common 
inn,— that  la,  an  Inn  kept  for  travelers  gen- 
erally,—and  not  merely  for  a  short  season 
of  the  year, '  and  for  select  persons  who  are 
lodgers.  Story,  Bailm.  |  475,  and  cases  cited 
in  note.  The  duty  of  Innkeepers  estends 
chiefly  to  the  entertaining  and  harboring  of 
travelers,  finding  them  victuals  and  lodgings, 
and  securing  the  goods  and  effects  of  their 
guests;  and  therefore,  if  one  who  keeps  a 
common  inn  refuses  either  to  receive  a 
traveler  as  a  guest  Into  his  house,  or  to  find 
him  victuals  and  lodging,  upon  his  tender- 
ing him  a  reasonable  price  for  the  same, 
he  is  not  only  liable  to  render  damages  for 
the  injury  in  an  action  on  the  case,  at  the 
suit  of  the  party  grieved,  but  also  may  be 
indicted  and  fined  at  the  suit  of  the  king. 
3  Bac.  Abr.  'Inns  and  Innkeepers,'  C.  The 
custody  of  the  goods  of  his  guest  is  part  and 
parcel  of  the  innkeeper's  contract  to  feed, 
lodge,  and  accommodate  the  guest  for  a 
suitable  reward.  2  Kent,  Comm.  692.  From 
the  authorities  already  cited,  It  is  manifest 
that  this  Pullman  palace  car  falls  quite 
short  of  filling  the  character  of  a  common 
inn,  and  the  Pullman  Palace-Car  Ck>mpany 
that  of  an  Innkeeper.  It  does  not,  like  the 
Innkeeper,  undertake  to  accommodate  the 
traveling  public,  Indiscriminately,  with  lodg- 
ing and  entertainment.  It  only  undertakes 
to  accommodate  a  certain  class,  those  who 
have  already  paid  their  fare,  and  are  pro- 
vided with  a  first-class  ticket,  entitling  them 
to  ride  to  a  particular  place.  It  does  not  un- 
dertake to  furnish  victuals  and  lodging,  but 
lodging  alone,  as  we  understand.  There  is 
a  dining  car  attached  to  the  train,  as  shown, 
but  not  owned  by  the  Pullman  company,  nor 
run  by  them.  It  belongs  to  another  com- 
pany, the  Chicago  &,  Alton  Dining  Car  As- 
sociation. Appellant,  as  we  understand,  fur- 
nishes no  accommodation  whatever  save  the 
use  of  the  berth  and  bed,  and  a  place  and 
conveniences  for  toilet  purposes.  We  would 
not  have  it  implied,  however,  that,  even  were 
these  eating  accommodations  furnished  by 
appellant,  it  would  vary  our  decision,  but 
the  not  furnishing  entertainment  la  a  lack  of 
one  of  the  features  of  an  Inn.  The  innkeep- 
er is  obliged  to  receive  and  care  for  all  the 


goods  and  property  of  the  traveler  which  he 
may  choose  to  take  with  him  upon  the  Jour- 
ney, Appellant  does  not  receive  pay  for,  nor 
undertake  to  care  for,  any  property  or  goods 
whatever,  and  notoriously  refuses  to  do  so. 
The  custody  of  the  goods  of  the  traveler  is 
not,  aa  in  the  case  of  the  innkeeper,  acces- 
sory to  the  principal  contract  to  feed,  lodge, 
and  accommodate  the  guest  for  a  suitable 
reward,  because  no  such  contract  Is  made. 
The  same  necessity  does  not  exist  here  as  in 
the  case  of  a  common  inn.  At  the  time 
when  this  custom  of  an  innkeeper's  liability 
had  origin,  wherever  the  end  of  the  day's 
Journey  of  the  wayfaring  man  brought  him, 
there  he  was  obliged  to  stop  for  the  night, 
and  intrust  his  goods  and  baggage  into  the 
custody  of  the  Innkeeper.  But  here  the  trav- 
eler was  not  compelled  to  accept  the  addi- 
tional comfort  of  a  sleeping  car.  He  might 
have  remained  in  the  ordinary  car,  and  there 
were  easy  methods  within  his  reach  by 
which  both  money  and  baggage  could  be 
safely  transported.  On  the  train  which  bore 
liim  were  a  baggage  and  express  car,  and 
there  was  no  necessity  of  imxKMing  this  duty 
and  liability  on  appellant.  It  cannot  be  sup* 
posed  that  any  such  measure  of  duty  or  lia- 
bility attached  to  app^ant  as  is  declared  In 
the  quotation  cited  from  Bacon's  Abridge- 
ment to  belong  to  an  innkeeper.  The  ac- 
commodation furnished  appellee  waa  in  ac- 
cordance with  an  express  contract  entered 
Into  when  he  bought  his  berth  ticket  at  Chi- 
cago, which  was  for  the  use  of  a  special 
coach  from  Chicago  to  St.  Louis,  and  appel> ' 
lant  did  not  render  a  service  made  manda- 
tory by  law,  as  in  the  case  of  an  innkeeper. 
But,  if  it  should  be  deemed  that  on  prin- 
ciple merely  this  company  would  be  required 
to  take  as  much  care  of  the  goods  of  a  lodger 
as  an  Innkeeper  of  those  of  a  guest,  the 
same  may  be  said  with  reference  to  the 
keeper  of  a  boarding  house  or  of  a  lodging 
house.  In  Dansey  v.  Richardson,  supra, 
where  the  Innkeeper's  liability  was  refused  to 
be  extended  to  a  boarding  house  keeper,  it 
was  said  by  Coleridge,  J.:  'The  liability  of 
the  Innkeeper,  as,  indeed,  other  incidents  to 
his  position,  do  not,  however,  stand  on  mere 
reason,  but  on  custom,  growing  out  of  a 
state  of  society  no  longer  existing.'  In  Hold- 
er V.  Soulby,  supra,  where  it  was  held  the 
law  Imposed  no  duty  upon  a  lodging  house 
keeper  to  take  due  care  of  the  goods  of  a 
lodger,  Calye's  Case,  8  Coke,  32,  was  des- 
ignated as  tons  Juris  upon  this  subject, 
where  it  was  expressly  resolved  that,  though 
an  Innkeeper  is  responsible  for  the  safety 
of  the  goods  of  a  guest,  a  lodging  house 
keeper  is  not.  And  in  Parker  v.  Flint,  12 
Mod.  255,  'if,'  says  Lord  Holt,  'one  come 
to  an  inn,  and  make  a  previous  contract  for 
lodging  for  a  set  time,  and  do  not  eat  or 
drink  there,  he  is  no  guest,  but  a  lodger, 
and  as  such  is  not  under  the  Innkeeper's  pro- 
tection; but  If  be  eat  or  drink  there  it  is 
otherwise,  or  If  he  pay  for  bis  diet  there. 
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thoosh  he  do  not  take  It  there.'  The  pe- 
cnllar  Uabtlity  of  the  Innkeeper  Is  one  of 
great  rigor,  and  should  not  be  extended  be- 
yond its  proper  limits.  We  are  satlafied  that 
there  is  no  precedent  or  principle  for  the 
Imposition  of  such  a  liability  upon  appellant." 
In  Welch  t.  Car  Co.,  1  Sheld,  467,  it  ap- 
pears that  the  plaintUC  hired  a  berth  in  one 
of  the  company's  cats,  to  be  used  by  him 
while  traveling  from  Detroit  to  Buffalo. 
When  be  retired  he  placed  his  oyercoat  in 
the  vacant  berth  above  him,  and  hong  np 
other  articles  in  or  over  his  berth,  which  was 
the  usual  way  of  disposing  of  such  for  the 
night  When  the  train  arrived  at  Buffalo 
hiB  ovMcoat  was  missing.  There  was  no  evi- 
dence of  negligence  on  the  part  of  the  com- 
pany or  its  servants,  except  the  mere  fact 
of  the  loss  of  the  coat  The  court  by  Shel- 
don, J.,  says:  "It  cannot  truthfully  be  con- 
tended that  there  was  any  delivery  of  the 
coat  into  the  custody  of  the  defendant  dif- 
tei&at  from  the  delivery  of  it  that  he  would 
have  made  to  the  raUroad  company  had  he 
elected  to  travel  by  the  ordinary  cars.  He 
carried  it  with  bim  to  wear  or  to  put  off, 
as  the  exigencies  of  his  health  or  the  weather 
required.  There  was  no  place  to  deposit  it 
and  he  sought  none,  nor  was  it  expected  that 
one  would  be  provided.  Upon  these  facts  the 
defendant  should  not  be  held  liable.  It  is 
unnecessary  to  remark  that  the  extra  pay- 
ment made  to  the  defendant  procured  for  the 
plaintiff  many  other  comforts  and  luxuries 
besides  that  of  lying  down  and  sleeping  If  he 
chose.  He  obtained  comparative  protection  for 
himself  and  his  property,  and  immunity  from 
disturbance  during  the  passage.  These  facts 
afford  no  solution  of  the  question.  But  the 
fact  exists  that  the  most  discreet  and  vigi- 
lant officer  of  a  car  cannot  prevent  depreda- 
tions, and,  if  this  duty  is  imposed  by  law,  it 
is  impracticable  to  meet  the  responsibility, 
and  the  law  required  nothing  unreasonable  or 
unjust  of  any  member  of  society.  It  is 
sought  to  charge  the  defendant  with  the  re- 
sponsibility of  the  Innkeeper  upon  the  as- 
sumption that  the  law  implied  a  contract  or 
imposed  a  liability  of  the  same  nature;  That 
responsibility  was  declared  by  the  dvil  law 
to  be  as  strict  and  severe  as  that  of  com- 
mon carriers,  and  modem  Jurisprudence  has 
adopted  and  applied  the  principle.  But  it 
went  no  further,  as  Is  Hought  to  be  done  bi 
this  case.  The  liability  of  the  Innkeeper 
arises  out  of  fftcts  which  do  not  exist  in  this 
cas&  He  cannot  lawfully  refuse  to  receive 
guests  to  the  extent  of  his  reasonable  ac- 
commodations, nor  can  he  Impose  unreasona- 
ble terms  upon  them.  The  necessities  of  the 
traveler  required  these  Just  rules  to  be  adi^t- 
ed.  As  a  compensation  for  the  responsibility 
thus  Incurred  he  has  a  lien  upon  all  the  prop- 
erty of  the  guest  at  the  inn  for  all  bis  ex- 
penses there.  There  are  no  facts  in  this 
case  Justifying  the  application  of  such  rules 
of  law.  The  defendant  could  not  be  com- 
J)elled  to  receive  and  entertain  passengers. 


however  amenable  It  might  be  upon  Its  con- 
tract with  the  carrier,  and  it  has  no  lien  for 
the  price  of  the  accommodations.  The  travder 
voluntarily,  and  not  of  necessity,  availed  him- 
self of  what  was  placed  before  him  for  his 
comfort,  and  he  cannot  cast  the  burden  of 
care  and  diligence  niton  the  defendant;  nei- 
ther is  it  right  or  Just  that  the  law  should 
do  so.  Unless  the  courts  can  determine,  aft- 
er the  most  mature  consideration,  that  it  is 
required  to  apidy  some  general  well-settled 
principle  of  the  common  law  to  a  new  case 
arising  out  of  circumstances  or  emergencies, 
developed  by  the  progress  of  society,  so  that 
common  Justloe  may  be  subserved  and  en- 
forced among  the  people.  It  should  refrain 
from  making  the  application."  In  Blum  v. 
Gar  Co.,  1  FUp.  500,  Fed.  Cas.  No.  1,574,  the 
plaintiff  sought  to  recover  for  money  stolen 
from  him  while  asleep  as  a  patron  in  one  of 
the  defendant's  cars.  The  court  after  al- 
luding to  the  responsibility  and  liability  of 
innkeepers,  says:  "There  are  good  reascnis 
for  not  extending  such  liability  to  the  pro- 
prietor of  a  sleeping  car.  (1)  The  peculiar 
construction  of  sleeping  cars  is  such  as  to  rai- 
der it  almost  Impossible  for  the  company, 
even  with  the  most  careful  watch,  to  protect 
the  occupants  of  berths  from  being  plundered 
by  the  occupants  of  adjoining  sections.  All 
the  berths  open  npon  a  common  aisle,  and 
are  secured  only  by  a  curtain,  behind  which 
a  hand  may  be  slipped  from  an  adjoining  or 
lower  berth  with  scarcely  a  possibility  of  de- 
tection. (2)  As  a  compensation  for  his  extraor- 
dlnaiy  liability  the  innkeeper  has  a  lien 
upon  the  goods  of  his  guests  tar  the  price  of 
their  entertainment  I  know  of  no  instance 
where  the  proprietor  of  a  sleeping  car  has 
ever  asserted  such  lien,  and  it  Is  presumed 
that  none  such  exists.  The  fact  that  he  is 
paid  in  advance  does  not  weaken  the  argu- 
ment as  innkeepera  are  also  entitled  to  pre- 
payment. (3)  The  innkeeper  Is  obliged  to  re- 
ceive every  guest  who  applies  for  entertain- 
ment The  sleeping  car  receives  only  first- 
class  passengers  traveling  upon  that  partic- 
ular road,  and  It  has  not  yet  been  decided 
that  It  Is  bound  to  receive  those.  (4)  The  Inn- 
keeper is  bound  to  furnish  food  as  well  as 
lodging,  and  to  receive  and  care  for  the  goods 
of  his  guests;  and.  unless  otherwise  pro- 
vided by  statute,  his  liability  is  imrestricted 
in  amount  The  sleeping  car  furnishes  a  bed 
only,  and  that,  too,  usually  for  a  single  night 
It  fumishes  no  food  and  receives  no  luggage 
In  the  ordinary  sense  of  the  term.  The  con- 
veniences of  the  toilet  are  simply  an  Inci- 
dent to  the  lodging.  (6)  The  conveniences  of 
a  public  inn  are  an  imperative  necessity  to 
the  traveler,  who  must  otherwise  depend  up- 
on private  hospitality  for  his  accommodation, 
notoriously  an  uncertain  reliance.  The  trav- 
eler by  rail  la  under  no  obligation  to  take  a 
sleeping  cai.  The  railway  offers  him  an  or- 
dinary coacli,  and  cares  for  bis  goods  and 
effects  in  a  van  especially  provided  for  that 
purpose.    (6)  The    Innkeeper    may    exclude 
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from  his  honse  every  one  but  his  own  setr- 
ants  and  {rneets.  The  sleeping  car  Is  obliged 
to  admit  the  employ 6a  ot  the  train  to  c<^ect 
fares  and  control  Its  moTements.  (7)  The 
Bleeping  car  cannot  even  protect  Rb  guests, 
for  the  conductor  of  the  train  haa  a  right  to 
pnt  them  off  for  nonpayment  of  tare>  or  viola- 
tion of  its  rules  and  regulations.  I  h*}d, 
therefore,  that  sleeping-car  companies  are  not 
subject  to  the  responsibQlty  of  the  InnlseeperB 
at  common  law,  and  that  dtfendant  cannot 
be  held  liable  upon  that  ground."  In  this 
case  the  sleeping-car  company,  by  the  terms 
of  its  contract  with  appellant,  did  not,  in  ad- 
dition to  furnishing  her  with  a  berth  and  the 
accommodations  of  its  car,  also  agree  that  it 
would,  after  herr  arrival  at  her  destination, 
accept  her  baggage  and  wraps,  and  guaranty 
their  safe  delivery  to  hei  in  the  waiting  room 
«f  the  station.  That  was  not  its  duty,  and, 
although  she  may  in  good  faith  have  in- 
trusted to  appellee's  porter  the  charge  and 
control  of  her  effects,  believing  that  he  would 
d^ver  them  safely  to  her  in  the  waiting  room 
of  the  station,  that  belief  could  create  no  lia/- 
blllty  on  the  part  of  the  appellee.  The  com- 
pany undertook  by  Its  original  contract  with 
the  appellant  to  be  answerable  to  her  for  her 
baggage  and  wraps,  <»'  else,  under  the  facts 
In  this  case,  there  can  be  no  liability  on  its 
part  '^"hat,  then,  shall  be  the  measure  of 
tespoDsibillty  of  these  companies?  AH  the 
cases  seem  to  agree  that  their  duty  is  to  ex- 
ercise at  least  ordinary  care  for  the  security 
of  passengen'  valuables.  Of  course,  this  care 
must  be  In  proportion  to  the  danger  reasona- 
bly to  be  apprehended.  Such  danger  is 
greater  at  night,  while  the  passenger  Is  asleep, 
than  In  the  daytime,  when  he  is  awake,  and 
«an  care  for  himself."  Thomp.  Oarr.  Pass. 
S32.  In  Pfaelzer  v.  Car  Co.,  4  Wkly.  Notes 
Cas.  240,  the  plaintiff  lought  to  recover  the 
value  of  a  valise  and  contents  which  be  left 
with  the  porter  of  the  defendant's  sleeping 
«ar.  In  which  he  had  paid  and  held  a  ticket 
for  a  berth.  He  gave  his  valises  to  the  por^ 
ter,  who  was  sitting  on  the  steps  of  the  car, 
inylng:  "I  am  going  to  the  water-closet  for  a 
few  minutes.  I  leave  these  valises  in  your 
charge."  He  returned  In  a  few  minutes, 
when  be  could  find  but  one  valise,  the  other 
ttting  missing.  The  porter  denied  all  knowl- 
-edge  of  It  The  plaintiff  was  nonsuited. 
Thayer,  P.  J.,  In  answer  to  plaintUTs  coun- 
sel, said:  "In  ordw  to  recover,  you  must 
■show  negligence,  and  to  do  this  you  must 
prove  the  nature  and  extent  of  the  authori- 
ty." "Tour  contract  of  carriage  was  with  the 
TBilroad  company,  and  the  effect  of  your  con- 
tract with  the  palace-car  company  was  mere- 
ly to  give  yon  the  privilege  of  sleeping  in  the 
'Car.  Had  there  been  a  stoppage  of  the  train, 
no  action  would  lie  against  it  therefor;  it  is 
not  a  common  carrier."  In  the  case  of  Tracy 
▼.  Car  Co.,  67  How.  Prae.  154,  the  plaintiff 
sued  to  recover  money  stolen  from  him  while 
occupying  a  berth  In  th<>  company's  sleeping 
-car.    There  beins  no  evidence  of  negligence 


on  the  part  of  the  company^  servants,  It  was 
held  that  the  company  was  not  liable,  be- 
cause negllgenoa  on  its  part  oonld  not  be  pro- 
sumed  from  the  mere  fact  that  the  money 
was  stolen  while  tte  plaintiff  was  a  patron 
In  its  car.  And  the  supreme  court  of  Missis- 
sippi, in  Its  opinion  in  the  case  of  Railroad 
Co.  V.  Handy,  S3  Miss.  009,  which  was  an 
action  brought  to  recover  $S00  abstracted 
from  a  poeketbook  lost  by  the  plaintiff  while 
a  passenger  in  the  company's  chair  car,  says: 
"Because  of  the  invitation  extehded  to  trav- 
elers by  sleeping-car  companies  to  sleep  upon 
their  cars,  it  has  been  held  that  they  owe 
and  assume  to  their  patrons  the  duty  of  ex- 
ercising snch  reasonable  guard  over  them,  to 
prevent  theft  of  their  personal  effects,  as  the 
circumstances  admit  and  the  passenger  has 
a  right  to  expect  This  obligation  is  not  such 
as  pertains  to  common  carriers  or  Innkeep* 
ers,  and  such  companies  do  not  occupy  the  re* 
latlon  of  Insurers  against  all  loss  under  all 
circumstances.  TheaccommodatloncrfFered  im* 
piles  a  certain  degree  of  privacy  for  the  pas- 
senger upon  Us  retirement  to  rest  an  Intro- 
sion  on  which  by  the  servants  of  the  compa- 
ny would  be  rigbtl)  resented  by  him.  If 
the  company  should  be  held  liable  to  one  pas- 
senger for  a  theft  committed  by  another,  it 
must  be  either  upon  the  groond  that  It  ia^ 
nnder  the  common-law  liability  of  an  inn- 
keeper (a  view  not  sanctioned  by  any  court, 
BO  far  as  we  are  informed),  or  because  by  its 
contract  it  may  be  fairly  said  to  bind  Itself 
to  keep  watch  of  each  traveler  on  Its  car, 
which  would  result  in  the  establishment  of  a 
system  of  Intolerable  espionage.  One  who 
avails  himself  of  the  comfort  afforded  on  such 
cars  does  so  with  full  knowledge  of  the  facts 
that  others,  whose  character  the  company 
cannot  possibly  know,  may  become  fellow 
travelers  with  himself,  and  that  the  arrange- 
ment of  the  car  into  berths  or  sleeping  chairs 
is  such  that  he  will  necessarily,  while  asleep, 
be  subjected  to  easy  approach  by  any  dis- 
honest traveler  in  the  same  car.  The  risk  of 
loss  from  such  persons  he  assumes  as  an  in- 
cident of  his  clrcumstai<ce8,  and  the  company 
can  only  be  made  responsible  by  evidence  of 
Its  neglect  to  keep  that  reasonable  guard 
which  its  contract  impUes  that  it  will."  In 
Rott  V.  Car  Co.,  28  Ma  App.  199,  the  court 
says:  "The  settled  law  Is  that  a  sleeping-car 
company  Is  not  the  Instirer  of  the  baggage  of 
the  passenger,  but  that  its  liability,  at  most. 
Is  that  of  a  bailee  for  hire.  In  the  case  of  the 
loss  of  a  passenger's  baggage  or  belongings 
it  Is,  therefore,  liable,  if  at  all,  only  on  the 
ground  of  negligence;  and.  In  order  to  be  so 
liable,  it  must  have  bei'u  negligent  in  the 
performance  of  some  duty  which  it  assumed 
to  perform  for  the  imssenger.  That  duty,  so  far 
as  adjudged  cases  seem  to  have  gone.  Is  that 
it  will  maintain  in  the  car  a  reasonable 
watch  during  the  night  while  the  passenger 
Is  asleep.  We  go  furthor,  and,  speaking  with 
reference  to  the  facts  of  this  case,  we  hold 
that  the  duty  of  keeping  watch  does  not  top- 
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mloate  with  tbe  perioii  during  which  the  pas- 
senger is  actnally  asleep,  but  that  it  extends 
to  keeping  a  reasonable  watch  over  such  of 
his  necessary  baggage  and  belongings  as  he 
cannot  conveniently  take  with  him  nor  watch 
himself  while  he  Is  absent  from  his  berth  in 
the  washing  room,  prexxulng  Ills  toilet  after 
arising  In  the  momlDg." 

In  the  prevailing  opinion  It  is  not  clearly 
stated  whether  the  company  Is  liable  becanse 
it  was  a  duty  owing  by  the  company  to  Its 
patrons  to  accept  the  effects,  and  upon  de- 
mand deliver  them  safely,  or  whether  the 
company  is  bound  becanse  its  porter  entered 
into  a  new  contract  by  which  he  undertook 
in  person  to  transport  her  effects  from  the 
company's  car  to  tbe  waiting  room  In  the 
station.  If  It  Is  based  upon  the  tormee.  It  is 
contrary  to  the  holding  of  the  court  in  Coach 
Co.  V.  Dlehl,  supra,  and  the  many  other  cases 
cited,  except  the  case  of  Oar  Co.  y.  Lowe, 
supra,  which,  as  I  have  already  stated.  Is 
contrary  to  all  of  the  other  adjudications  In 
this  country  on  the  subject  If  the  ctxnpa- 
ny's  liability  Is  made  to  depend  upon  the  spe- 
cial undertaking  or  contract  of  the  porter,  it 
Is  equally  untenablb  tor  the  reason  that  he 
had  no  power  to  make  such  contract  whldi 
would  be  binding  upon  the  company.  At' 
best  the  porter  was  but  the  mere  siervant  of 
appellant,  undertaking  without  hire,  or  it 
might  be  in  anticipation  of  a  tip,  to  carry  her 
baggage  and  coat  from  the  car  to  the  waiting 
room  of  the  station.  Bverybody  does,  or  at 
least  ought  to.  know  that  sleeping-car  com- 
panies do  not  empow^  the  porters  of  their 
cars  to  make  contracts  for  the  company.  If 
this  particular  porter  was  vested  with  special 
powers,  and  could  make  contracts  for  the 
company,  that  fact  should  have  been  proven, 
and  found  by  the  Jury.  Without  such  proof, 
the  presumption  is  tnat  he  bad  no  such  pow- 
er. But  the  majority  of  the  court  seem  to 
think  that,  although  tbe  rales  of  the  com- 
pany specially  forbid  its  employes  from  as- 
suming to  take  cha.'-ge  of  or  be  responsible 
for  the  baggage,  wearing  apparel,  or  valua- 
bles of  its  patrons,  nevertheless  the  appel- 
lant could  not  be  bound  by  the  rule,  because 
she  had  no  knowledge  of  it.  If  it  is  the  law 
that  a  patron  of  a  sleeping-car  company  has 
a  right  to  assume  that  the  porter's  powers 
to  bind  the  company  are  unlimited,  I  must 
concede  that  the  majority's  opinion  is  right; 
but,  if  the  law  does  not  admit  of  such  an  as- 
sumption, I  Insist  that  the  prevailing  <^>lnlon 
Is  wrong,  unless,  as  I  have  heretofore  stated, 
the  original  contract  between  tbe  company 
and  the  appellant  Imposed  upon  It  the  duty  of 
guarantying  to  her  the  absolute  security  of 
her  baggage,  wearing  appard,  etc.  That  the 
contract  to  furnish  api>ellant  a  berth  in  ap- 
pellee's sleeping  car  did  not  also  guaranty 
to  her  absolute  security  for  her  effects,  wear- 
ing apparel,  and  valuables,  Is  settled  by  the 
many  authorities  already  cited.  For  these 
reasons  I  think  the  Judgment  of  the  court  be- 
low dtkould  be,  in  all  things,  affirmed. 


(U  Ind.  App.  399) 
LOmSVILLE,  N.   A.  &  0.  RT.  00.  v. 
COENELIUS. 

(Appellate  Court  of  Indiana.     Feb.  19,  1896.) 

ISJCBIIB    TO    BbBVAHT— COMPLAIITT— KmOWLESOS 
OF  DaKQSB. 

A  complaint  alleging  that  plaintiff's  in- 
juries were  caused  by  defendant's  negligence  in 
removing  four  consecutive  bents,  and  the  ac- 
cumulated rocIcB  and  dirt  en  them,  from  the  in- 
terior of  a  tunnel,  for  the  purpose  of  reconstruct- 
ing said  tunnel,  and,  without  making  any  in- 
spection of  the  top  of  said  tunnel,  in  ordering 
plaintiff  (a  minoi  of  tender  years,  who  had  no 
experience  and  was  not  Instructed  in  such  work 
and  its  attendant  dangers)  to  remove  said  l>ents 
and  the  rock  and  dirt  from  the  place  where  they 
fell,  which  was  so  dark  that  he  could  not  see 
the  impending  danger,  and  that,  while  engaged 
in  removing  the  debris  from  said  tunnel,  he  was 
injured  by  a  fall  of  rock  and  dirt  from  the  top 
thereof,  does  not  show  that  plaintiff  must  have 
perceived  the  danger  with  the  reasonable  exer- 
cise of  his  faculties. 

Appeal  from  circuit  court,  Monroe  county; 
E.  W.  Miers,  Judge. 

Action  by  Alexander  Cornelius  against  the 
Louisville,  New  Albany  &  Chicago  Railway 
Company  for  personal  injuries.  There  was 
a  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   A£Brmed. 

B.  C.  Field  and  W.  S.  Kinnan,  for  appel- 
lant J.  R.  East  and  Dunn  &  Lowe,  for  ap- 
pellee. 

REINHARD,  J.  The  appellee's  complaint 
is  in  three  paragraphs,  to  each  ot  which  a  de- 
murrer was  overruled.  The  action  is  for 
damages  on  account  of  a  personal  injury  al- 
leged to  have  been  sustained  by  appellee 
while  in  appellant's  employment,  working  in 
a  tunnel.  The  objections  to  tbe  complaint 
are  applicable  to  each  paragraph  alike.  Tbe 
complaint  shows  that  appellant  was  tbe  own- 
er of  a  narrow-gauge  railway,  called  the 
"Bedford  &  Bloomfleld  Railway,"  and  lying 
partly  in  the  counties  of  Green  and  Law- 
rence, in  this  state;  that,  at  a  place  on  said 
line  of  railway  in  Green  county,  there  was 
a  tunnel  of  about  tbe  length  of  1,200  feet, 
through  which  said  railway  passed;  that 
from  the  month  of  January,  1894,  until  the 
month  of  October,  1894,  the  appellant  was 
engaged  In  reconstructing  and  widening  said 
tunnel  for  a  standard-gauge  road,  and  in  re- 
moving old  bents,  braces,  and  timbers,  and 
putting  In  new  ones;  that  on  the  23d  day  of 
April,  1894^  the  appellee,  who  was  a  minor 
and  a  person  of  tender  years.  Inexperienced 
In  the  kind  of  work  being  done  In  the  tun- 
nel, and  Ignorant  of  the  dangers  Incident  to 
such  work,  and  too  young  and  inexperienced 
to  understand  the  same,  all  of  which  the  ap- 
pellant well  knew,  was  employed  by  appeU 
lant  to  work  In  said  tunnel,  and  appellant 
negligently  and  carelessly  failed  to  give  ap- 
pellee any  warning  or  instructions  of  the 
dangers  incident  to  the  same;  that  appellee 
worked  In  said  tunnel  until  April  26,  1894, 
When  be-  received  the  Injury  complained  of; 
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that  appellee  worked  with  a  gang  of  men  en- 
gaged In  tearing  down  old  bents  and  tim- 
bers, and  removing  them,  and  was  subject 
to  the  orders  of  one  Josepli  Miers,  the  fore- 
man over  -said  grang,  who  bad  power  and  au- 
thority from  the  appellant  to  employ  and 
discharge  hands,  and  govern  the  men  under 
him,  Including  the  api)ellee;  that  it  was  the 
duty  of  appellant  to  furnish  appellee  a  rea- 
sonably safe  place  to  work,  and  to  inspect 
the  same  as  occasion  required,  which  appel- 
lant negligently  failed  to  do;  that  on  the 
26th  day  of  April,  1894,  said  gang  of  men, 
by  order  of  said  Miers,  caused  about  four 
consecutive  old  bents  to  fall,  for  the  purpose 
of  removing  them,  and  the  accumulated  rocks 
and  dirt  on  them,  from  said  tunnel;  "that 
there  remained  nothing  to  prevent  the  loose 
dirt  in  the  top  of  said  tunnel  at  that  place 
from  falling  down  to  the  place  where  said 
timbers  fell;  that  it  was  the  duty  of  said 
appellant  and  said  Miers  to  carefully  inspect 
the  top  of  said  tunnel  at  said  place,  and  as- 
certain, as  they  could  have  done,  whether 
thfere  was  any  loose  rock  and  dirt  liable  to 
fall,  by  which  they  would  and  could  have 
discovered  the  dangers,  and  avoided  appel- 
lee's injury;"  that  appellant  wholly  and  neg- 
ligently failed  to  make,  or  cause  to  be  made, 
any  proper  inspection  of  the  top  of  said  tun- 
nel at  said  place,  or  warn  the  appellee  of  its 
condition;  that  said  place  was  quite  dark, 
being  several  himdred  feet  from  either  end  of 
said  tunnel,  and  appellant  negligently  failed 
to  properly  light  the  same,  by  reason  where- 
of appellee  was  unable  to  discover  the  dan- 
ger and  peril  of  the  situation,  and  had  no 
knowledge  of  the  same,  nor  of  the  loose  char- 
acter of  the  soil  and  rock  which  appellant 
carelessly  permitted  to  exist  when  appellee 
was  ordered  to  work  there;  that  on  the  26th 
day  of  April,  1894,  notwithstanding  said  acts 
of  negligence,  the  appellant,  by  its  foreman, 
Miers,  negligently  and  peremptorily  ordered 
appellee  and  others,  without  warning,  to  go 
into  said  place  of  danger,  and  remove  the 
d6bris  of  fallen  timbers,  rocks,  and  dirt, 
which  they,  including  the  appellee,  proceed- 
ed to  do  at  once,  in  compliance  with  said  or- 
der; and  that  while  so  engaged  a  large  quan- 
tity of  rock  and  dirt  fell  from  above,  striking 
the  appellee,  knocking  him  down,  etc.  (de- 
scribing the  lujuiy).  So  far  as  the  question 
here  presented  Is  concerned,  there  is  no  ma- 
terial difiFerence  between  the  averments  of 
the  paragraph  set  forth,  and  those  of  the 
other  paragraphs  of  the  complaint. 

The  appellant's  learned  counsel  insist  that 
the  facts  set  forth  are  a  direct  contradiction 
of  the  averment  that  appellee  was  without 
means  of  knowledge  respecting  the  danger 
from  falling  stone  and  earth,  and  that  the 
averment  that  the  men  bad  torn  down  four 
consecutive  old  bents,  for  the  purpose  of  re- 
moving them  and  the  lagging  of  heavy 
boards  and  rock  and  dirt  that  had  covered 
them,  "and  that,  when  these  bents  were 
taken  down,  nothing  remained  between  the 


d6bris  caused  by  their  fall,  and  the  dirt  and 
the  rock  constituttng  the  top  of  the  tminel 
above  them,  to  prevent  the  loose  portion 
thereof  from  falling  on  the  men,"  is  a  plain 
and  explicit  admission  that  appellee  must 
have  been  aware  of  the  danger,  had  be  ex- 
ercised his  senses,  and  hence  that  the  aver- 
ment that  "he  had  no  knowledge  thereof' 
is  without  legal  effect.  We  cannot  concur 
In  the  views  of  appellant's  counsel  that  the 
above  averments  necessarily  and  expressly 
contradict  that  which  sets  np  a  want  of 
knowledge  on  his  part  It  is  averred  that  the 
appellee  was  a  minor,  and  a  person  of  tender 
years;  that  he  had  had  no  experience  in  such 
work  and  its  attendant  dangers,  and  that  ap- 
pellant had  not  Instructed  him  therein;  that 
the  place  where  he  was  at  work  was  so  dadc 
that  be  could  not  see  the  impending  danger, 
etc  If  these  things  were  true,  he  could  not 
have  been  expected  to  take  notice  of  the  fact 
that  the  roof  was  unsafe  by  reason  of  the 
removal  of  the  old  bents  and  braces.  The 
appellant  was  in  duty  bound  to  furnish  ap- 
pellee a  safe  place  to  work,  and  when  he 
was  ordered  by  Miers  to  go  into  the  tunnel 
and  remove  the  dirt,  etc.,  he  had  a  right  to 
assume  that  the  roof  of  ttie  tunnel  had  beoi 
made  safe  enough  to  work  under.  The  fact 
that  nothing  remained  to  bold  np  the  roof 
after  the  bents  and  braces  had  been  removed 
was  not  necessarily  condnsive  proof  that 
any  considerable  quantity  of  dirt  and  rock 
would  fall  from  the  roof  by  reason  of  such 
removaL  Nor  would  the  tact  that  dirt  and 
debris  had  fallen  from  the  roof  conclusively 
show  that  more  was  to  follow.  The  roof  may 
have  been  composed  of  solid  rock  or  compact 
dirt,  as  appellee's  counsel  suggest,  and  as 
must  be  conceded.  Appellee  knew  it  was  the 
master's  duty  to  have  the  roof  inspected  be- 
fore sending  the  workmen  into  the  tunnel, 
etc.  He  may  well  have  assumed  that  this 
duty  had  been  performed.  There  is  nothing 
in  the  complaint,  or  either  paragraph  thereof, 
to  show  that  the  defect  in  the  roof  was  ao 
patent  that,  in  spite  of  the  fact  that  the  place 
was  insuflaclently  lighted,  the  appellee  must 
have  perceived  it  by  the  reasonable  exercise 
of  his  faculties.  See  Coal  Oo.  v.  Blsher  (Ind. 
App.)  40  N.  E.  158,  and  authorities  there 
cited.  This  is  the  oaly  alleged  defect  pointed 
out  to  the  complaint  We  do  not  think  the 
complaint  shows  either  a  case  of  assumed 
risk,  (h:  contributory  negligence.  The  com- 
plaint Is  sufficient  to  withstand  the  demur- 
rer. 

The  Jury  returned  a  special  verdict,  and  it 
is  insisted  that  in  many  essential  respects 
the  same  was  not  sustained  by  sufficient  evi- 
dence. This  was  assigned  as  a  cause  in  ap- 
pellant's motion  tat  a  new  trlaL  We  have 
examined  the  evidence  in  connection  with 
the  complaint  and  special  verdict  and  think 
It  fairly  tends  to  support  the  verdict  on  all 
material  points.  We  do  not  deem  it  neces- 
sary to  set  oat  the  evidence  In  extenso,  or 
even  a  synopsis  thereof.   If  we  eliminate 
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(rom  the  ipedal  verdict  tlte  finding  that  a.p- 
pellant  had  knowledge  of  appellee's  minority 
and  Inexperience,  and  his  Ignorance  of  the 
dangers  of  the  serrfce,  we  have  still  enough 
left  upon  which  to  base  a  judgment  The 
evidence  tends  to  show  that  the  place  was 
dark,  and  the  danger  not  open  to  the  view. 
Appellee  was  hurt  by  falling  stone  and  d6- 
brls  from  the  celling.  The  fact  that  nothing 
supported  the  roof,  except  the  lagging  of 
heavy  boards,  above  which  a  mass  of  debris 
and  stone  had  accumulated,  and  that  thexe 
was  actual  danger  of  Its  caving  In  at  any 
time,  was  not  necessarily  condnalTe  th«t  ap> 
pellee  knew  of  this  danger.  The  evidence 
tends  to  show  he  did  not  know  it.  As  we 
said  In  ruling  upon  the  demurrer  to  the  com> 
plaint,  he  had  a  right  to  assume  that  the 
roof  and  celling  had  been  inspected,  and  that 
they  were  safe,  notwithstanding  that  when 
the  bents  were  removed  a  quantity  of  dirt 
and  d6brl8  had  fallen  down,  for  it  must  be 
remembered  that  appellee  was  not  hurt  In 
tearing  down  the  bents.  It  is  true  the  ap- 
pellee had  worked  in  the  tunnel  about  3^ 
days  when  be  was  Injured,  as  the  evidence 
shows,  but  this  was  by  no  means  conclustve 
that  be  had  knowledge,  or  even  the  means 
of  knowledge,  that  the  roof  was  unsafe;  and 
he  testifies  that  he  had  neither  knowledge 
of  the  danger,  nor  previous  experience.  No 
special  duty  devolved  upon  the  appellee,  such 
as  the  appellant  was  bound  to  exercise,  with 
reference  to  the  examination  of  the  roof  or 
celling.  WhUe  he  was  in  duty  bound  to  make 
use  of  his  senses  as  to  all  apparent  defects, 
be  was  not  obliged  to  look  for  hidden  <meB, 
but  had  a  right  to  take  it  for  granted  that  he 
had  been  provided  with  a  safe  place  to  work, 
excepting,  of  course,  such  hazards  as  were 
necessarily  Incident  to  the  employment. 

Appellant's  learned  counsel  have  cited,  and 
made  lengthy  quotations  from,  nnmerous 
cases  to  the  proposition  that  when  the  serv- 
ant knows,  or  has  equal  opportunity  of  know- 
ing, of  the  hazards  of  the  work  to  be  done, 
it  is  an  incident  of  the  service  which  he  as- 
sumes. With  this  proposition  we  have  no 
fault  to  find.  On  the  contrary,  we  recognize 
the  doctrine  therein  stated  as  eminently 
Bound.  But  the  trouble  with  appellant's 
proposition  is,  it  has  no  application,  or,  at 
least,  no  necessary  application,  to  the  facts 
proved,  or  which  the  evidence  tends  to  prove. 
There  Is  evidence  to  show  that  appellee,  al- 
though he  exercised  his  faculties  properly, 
neither  knew,  nor  had  an>  opportunity  of 
knowing,  the  precarious  condition  of  the  roof 
and  celling.  The  jury,  in  their  verdict,  found 
that  he  had  no  knowledge  of  the  condition  of 
the  dirt  and  stone  over  his  head,  although, 
prior  to  his  injuries,  he  looked  upward,  and 
attempted  to  see  the  condition  of  the  roof  over 
the  place  in  which  he  was  ordered  to  work, 
but  by  reason  of  smoke  from  the  torchlights 
and  engine,  and  the  partial  darkness  sur- 
toundlng  him,  he  was  unable  to  discover  any 
Ktone  or  dirt  then  likely  to  fall  upon  him. 
T.43MJB.no.l— 8 


This  finding'  is  amply  sapported  by  the  evi- 
dence. 

What  we  have  said  disposes  of  all  the  que»- 
tions  presented  by  the  record.  There  la  no 
error.    Jodgment  affirmed. 


(16  Ind.  Aiv.  4n> 
LINGEMAN  v.  SHIRK.1 
(Appellate  Coort  of  Indiana.     Feb.  21,  1890) 

VSHDOB  ASD  POKCHUXR — ComRAOT  OFExCHAKel 

— GoKBTauoTioM — Statutb  of  Fbiuds 

—  LiMiTAnoMa. 
L  A  contract  whereby  defendant's  testator 
agreed  to  pay  plaintiff  a  certain  earn  in  money, 
and  to  convey  to  iplaintiff  lands  to  be  selected  by 
him,  in  consideration  of  certain  lands  to  be  con- 
veyed by  plaintiff  to  testator,  does  not  constitute 
an  absolute  sale  of  plaintiff's  land,  with  the 
pririlege  on  testator's  part  to  pay  therefor  in  ei- 
ther money  or  land,  bat  is  merely  a  contract  of 
exchange  at  fixed  valnations,  the  difference  to  be 
paid  in  money. 

2.  A  contract  for  the  conveyance  of  lands,  t« 
be  selected  by  vendee  from  certain  tracts  owned 
by  vendor,  is  valid,  though  the  lands  to  be  so 
conveyed  are  not  epcdficilly  described  in  sndi 
contract. 

3.  Defendant* I  testator  contracted  in  writ- 
ing to  convey  to  plaintiff,  in  exchange  for  certain 
lands,  part  of  the  consideration  for  which  was  to 
be  paid  in  money,  certain  lands  in  one  county, 
and  of  a  certain  tract  in  another  county  a  quan- 
tity sufficient  to  amount  to  a  certain  sum  in  val- 
ue, to  be  selected  by  plaintiff,  and  such  quantity 
thereof  to  be  determined  by  testator's  agent. 
The  contract  was  performed  by  plaintiff  and  on 
the  part  of  testator  as  to  the  payment  of  the 
money  and  the  conveyance  of  the  Brst-mentioned 
lands;  bnt  through  the  failure  of  testator's  agent, 
on  being  notified  of  such  selection  by  plaintiff,' 
to  determine  the  quantity  of  the  second  tract  t» 
be  conveyed  to  him,  none  thereof  was  so  convey- 
ed. BM,  that  it  was  testator's  duty,  in  order 
to  render  the  description  of  such  lands  sufficient- 
ly certain,  to  see  that  such  determination  was 
made  by  his  agent,  whose  default  cannot  defeat 
plaintiff's  right  tc  damages  for  such  breach  of 
contract. 

4.  It  is  available  error  to  overrule  a  de- 
murrer to  a  paragraph  of  an  answer  pleading  the 
statute  of  limitations,  though  a  general  demal  is 
pleaded  in  another  paragraph. 


Appeal  from  circuit  court,  Miami  county; 
J.  T.  (Jox,  Judge. 

Action  by  John  Llngeman  against  Milton 
Shirk,  executor  of  the  estate  of  B.  H.  Shirk, 
deceased,  for  damages  for  alleged  failure  to 
convey  to  plalntifT  certain  lands  In  pursu- 
ance of  a  contract  In  writing  by  and  be- 
tween plaintlfT  and  defendant's  testator. 
From  an  order  overruling  a  demurrer  to  one 
of  the  paragraphs  of  the  answer,  plaintifl 
appeals.    Reversed. 

Lioveland  &  Loveland,  for  appellant.  A. 
a  Harris  and  Walker  &  McGllntic,  for  ap* 
pellee. 

GAYIN,  J.  The  appellant's  complaint  to 
based  upon  the  following  written  contract: 

"In  this  contract  B.  H.  Shirk  Is  to  deed 
John  Llngeman  or  (srder  2,560  acres  of  land 
In  Craighead  county,  Arlunsaw,  or  3,840 
acres  in  Poinsett  county,  he  to  select,  taking 
the  land  in  a  body  as  nearly  as  he  can;  or, 
if  he  prefers,  he  may  have  land  in  the  islsa^ 

1  Eehearlnc  denied. 
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Clayton  eonnty,  and  aHow  me  the  difference 
In  value  between  that  and  the  Craighead 
connty.  The  land  to  be  selected  ont  of  any 
I  may  have  In  either  connty,  when  be  comea 
down.  Should  he  select  in  the  island,  T.  B. 
Mills  is  to  diecide  the  difference  In  value.  I 
am,  within  90  days,  to  pay  him  $5,000.  In 
consideration  of  the  above,  he  within  3  days 
deeds  and  malls  me  the  deed  for  226  acres 
he  owns  joining  the  town  of  Brownsburg, 
Hendricks  county,  Indiana,  deed  to  be  war- 
rantee, subject  to  $5,000,  In  mortgage  on 
said  proi»erty.  He  is  also  to  assign  to  me  a 
Judgment  on  foreclosure  for  abont  $285,  and 
assign  to  me  a  note  of  $176.50,  and  both  on 
Charles  Botmer  and  wife.  Money  to  be  paid 
on  delivering  of  possession  of  property. 
Should  he  want  the  money  sooner,  or  part 
of  it,  I  will  pay  It  B.  H.  Shlrlc.  John  Llnge- 
man.     Peru,  Ind.,  Dec.  4th,  1874. 

"The  price  the  said  Shlrlc  pays  the  said 
Lingeman  for  his  226-acre  farm  is  $27,000, 
and  the  price  the  said  Lingeman  takes  the 
Arkansaw  land  at  is  $17,000.  E.  H.  Shirk. 
John  Lingeman." 

The  supplemental  contract  is  in  these 
words: 

"In  this  contract,  referring  to  a  contract 
made  December  4,  1874,  in  which  E.  H. 
Shirk  was  to  deed  John  Lingeman  2,560 
acres  of  land  in  Craighead  county,  or  3,840 
acres  In  Poinsett  county,  or  an  equivalent  in 
value  In  Clayton  county,  township  20,  range 
4  east,  Clayton  county,  Ark.  The  amount  to 
be  decided  ho  would  be  entitled  to  in  Clay- 
ton county,  by  T.  B.  Mills.  Lingeman  now 
elects  to  take  1.703  acres  in  Poinsett  county, 
township  12,  range  5  east,  and  the  residue  in 
township  20,  range  4  east,  Clayton  county, 
Arkansas.  The  number  of  acres  he  Is  enti- 
tled to  to  be  decided  by  T.  B.  Mills.  Deed 
to  be  made  subject  to  all  taxes  accruing 
since  December,  1875.  Selection  to  be  made 
within  3  months.  This  arrangement  has 
reference  to  that  part  of  original  contract 
made  December,  1874,  which  refers  to  the 
Arkansaw  lands  only,  and  the  note  of  Bod- 
mer  and  wife,  which  I  release  him  as  per- 
sonal Indotser.  Amount  of  note  $176.50.  E. 
H.  Shirk.  John  Lingeman.  December  17, 
1875." 

The  complaint  avers  that  appellant  in  all 
things  complied  with  the  contract,  conveyed 
the  Hendricks  county  land,  by  the  deced- 
ent's direction,  to  Milton  Shirk,  son  of  de- 
cedent, who  afterwards  sold  the  land  to 
strangers,  receiving  the  consideration  there- 
for; that  Shirk  paid  the  cash  required,  and 
conveyed  the  1,703.29  acres  in  Poinsett  coun- 
ty which  appellant  selected;  that  appellant, 
on  February  1,  1876,  selected  the  remainder 
of  his  land  from  the  west  end  of  the  Island 
owned  by  decedent  in  Clayton  county,  and 
notified  Mills  and  Shirk  of  such  selection, 
and  requested  Mills  to  decide  the  number  of 
acres  to  which  he  would  be  entitled  upon 
the  basis  of  the  difference  in  value  between 
the  Craighead  and  Clayton  county  land;  but 


that  said  Mills  neVer  did  so  decide,  nor  did 
Shirk  ever  convey  to  appellant  any  of  the 
Island  land,  althongh  frequently  requested 
to  have  the  difference  in  value  decided  by 
Mills,  and  to  convey  to  appellant  the  number 
of  acres  to  which  he  was  entitled;  nor  did 
he  ever  pay  any  money  or  thing  of  value  for 
the  balance  of  said  lands.  Appellant  seeks 
to  recover  the  contract  price  of  the  2,186 
acres  of  Arkansas  land.  The  second  para- 
graph of  complaint  sets  up  the  same  state  of 
facts  substantially,  save  that  It  alleges  that 
Mills  was  the  agent  of  Shirk,  having  gener- 
al management  and  control  of  his  Arkansas 
lands,  while  the  selection  of  the  lands  and 
the  notification  to  Mills  are  shown  to  have 
been  In  writing;  but  no  failure  ni>on  his  part 
to  make  the  selection  is  si>eclally  averred,  but 
appellee  asserts  that  for  the  failure  to  aver 
a  decision  the  presumption  is  that  none  was 
made.  We  assume  this  position  to  be  correct 
In  considering  the  complaint  It  Is  asserted 
In  this  paragraph  that  by  these  contracts  ap- 
pellant sold  the  Hendricks  connty  land  to 
decedent  for  $27,000,  with  the  option  upon 
his  part  of  paying  $17,000  of  the  purchase 
price  In  cash  or  by  the  transfer  of  the  Arkan- 
sas land. 

The  six-years  statute  of  limitations  was 
pleaded,  and  the  demurrer  to  it  for  want  of 
facts  overruled.  This  constitutes  the  only 
error  argued  in  this  court  This  plea  is  only 
sustainable  upon  one  of  two  the(»4es:  (1) 
That  the  complaint  is  bad;  (2)  that  the  con- 
tract set  up  by  this  complaint  is  a  parol  con- 
tract and  therefore  the  six-years  statute  ap- 
plies. The  app^llanf  s  principal  argument  is 
devoted  to  the  proposition  that  the  contract 
is  an  absolute  sale  of  the  Hendricks  county 
land  for  $27,000,  with  an  option  or  privilege 
on  the  part  of  Shirk  to  pay  either  In  money 
or  Arkansas  land.  Were  we  able  to  agree 
with  this  proposition,  the  way  before  us 
would  be  cleared  of  many  difficulties.  We 
are  unable,  however,  to  see  bow  it  is  possi- 
ble to  give  to  the  contract  under  considera- 
tion this  construction.  It  was,  as  we  view 
it  simply  a  contract  for  the  exchange  of 
lands,  with  certain  prices  affixed  to  each, 
the  difference  to  be  paid  in  money.  We 
think  it  apparent  that  Shirk  was  entitled  to 
fill  his  contract  by  the  conveyance  of  Arkan- 
sas land,  and  Lingeman  was  entitied  to  de- 
mand land. 

Whether  or  not  the  contract  sufficiently  de- 
scribes the  Arkansas  land  to  make  it  en- 
forceable is  the  serious  question  with  which 
we  are  confronted.  It  Is  undoubtedly  the 
law,  as  claimed  by  counsel  for  appellee,  that 
a  contract  parfly  written  and  partly  verbal 
is  a  parol  contract  and  therefore,  when  relat- 
ing to  the  sale  of  land,  unenforceable,  by  rea- 
son of  the  statute  of  frauds.  Rainbolt  v. 
East,  66  Ind.  638;  Board  v.  Shipley,  77  Ind. 
553;  Caylor  v.  Roe,  99  Ind.  1;  Weaver  v. 
Shipley,  127  Ind.  626,  27  N.  B.  146.  It  is  also 
true  that  a  contract  for  the  sale  of  lands 
should  describe  the  lands  with  such  certain- 
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ty  as  will  enable  the  land  to  be  ascertained. 
Pulse  V.  Miller,  81  Ind.  190;  Weaver  v.  Ship- 
ley, supra.  But  It  has  been  held  that  a  "deed 
will  not  be  declared  void  for  uncertainty  as 
long  as  it  is  possible  by  any  reasonable  ruley 
of  construction  to  ascertain  from  the  descrip-' 
tion  found  therein  what  property  it  was  in- 
tended to  convey."  McDonald  v.  Payne,  114 
Ind.  359,  IS  N.  B.  795;  Calton  v.  Lewis,  119 
Ind.  181,  21  N.  E.  475.  It  is  undeniable  that 
an  agreement  to  convey  "3,600  acres  of  land 
in  Craighead  or  Poinsett  or  Clayton  counties- 
in  Arkansas,"  or  In  either  of  them,  would  be 
Insufficient,  and  the  contract  unenforceable. 
Baldwin  v.  Kerlln,  46  Ind.  426;  MlUer  v. 
Campbell,  52  Ind.  125;  Tewksbury  v.  How- 
ard. 138  Ind.  103,>  87  N.  B.  355.  Counsel  for 
appellee  argue  that  such  Is  the  legal  effect 
of  this  description,  but  we  do  not  so  regard 
It  The  writing  provides  that  Lingeman  is 
to  have  2,560  acres  In  Craighead  county, 
Ark.,  or  3,840  In  Poinsett  county,  he  to  se- 
lect them  from  lands  in  those  counties  own- 
ed by  Shirk.  Such  a  contract,  where  the  lands 
are  to  be  thus  selected  by  one  party,  is  a  valid 
and  enforceable  contract,  upon  the  ground  that, 
although  the  lands  are  not  specifically  de- 
scribed, there  Is  a  definite  mode  of  ascertain- 
ing them  described  in  the  contract,  and  thus 
that  which  would  otherwise  be  uncertain 
may  be  made  certain.  Carpenter  v.  Lock- 
hart,  1  Ind.  434;  Baldwin  v.  Kerlln,  46  Ind. 
426;  Cheney  v.  Cook,  7  Wis.  413;  Washburn 
V.  Fletcher,  42  Wis.  152;  Roehl  v.  Haumes- 
ser,  114  Ind.  311,  on  page  315,  15  N.  B.  345; 
Colerlck  v.  Hooper,  3  Ind.  316.  Here,  how- 
ever, the  contract  goes  one  step  further,  and 
Introduces  an  additional  element  of  uncer- 
tainty, because  It  is  provided  that  Lingeman 
may  also  select  land  in  the  Clayton  county 
island.  In  which  event  he  is  to  allow  the  dif- 
ference in  value  between  that  and  the  Craig- 
head county  land.  Mills  to  decide  the  differ- 
ence in  value.  Is  the  contract  unenforceable 
because  of  the  uncertainty  introduced  into  it 
by  this  provision?  Counsel  argue  that  the  se- 
lection was  as  uncertain  as  the  contract,  be- 
cause the  land  taken  in  Poinsett  county  was 
described  simply  as  1,708  acres.  Since  the 
contract  was,  as  to  this  land,  fully  executed, 
it  was  thereby  taken  out  of  the  operation  of 
the  statute  (Overstreet  v.  Rice,  4  Bush,  1),  so 
that  we  are  left  to  deal  only  with  the  Clayton 
county  land.  We  find  the  parties,  then,  in 
this  position:  Lingeman  has  conveyed  his 
land  to  Shirk,  as  agreed  on.  Shirk  has  paid 
the  510,000  boot  money,  and  conveyed  nearly 
one-half  of  the  Arkansas  land  as  agreed,  but 
Lingeman  stUl  lacks  a  little  over  one-half. 
Is  he,  then,  as  to  this  one-balf,  remediless  un- 
der his  contract?  Had  Mills  determined  the 
relative  value  of  the  lands  In  the  two  cotm- 
ties,  then  the  number  of  acres  would  have 
been  determined,  and  the  land  to  which 
Lingeman  was  entitled  definitely  ascertained; 
but  this  he  has  not  done.  The  rule  was  es- 
tablished as  early  as  Justinian's  day,  that  if 
A.  agrees  to  sell  to  B.  certain  lands  at  a  price 


to  be  fixed  by  C,  and  C.  falls  to  fix  the  price, 
the  contract  falls.  Just.  Inst  lib.  3,  tit.  23, 
par.  1.  This  precedent  the  English  court  fol- 
lowed in  Milnes  v.  Gery,  14  Ves.  400.  The 
holdings  were  based  upon  the  principle  that 
the  law  could  not  make  a  contract  for  a  man, 
but  would  simply  enforce  for  him  that  whldi 
he  had  made.  The  case  of  Baker  v.  Olass, 
6  Munf.  212,  is  in  exact  harmony  with  Milnes 
V.  Gery.  There  are  also  cases  holding  that 
where  the  parties  thus  agree  to  leave  the 
price  to  be  fixed  by  a  third  person  or  per- 
sons, the  court  will  not  Interfere  to  compel 
^eciflc  performance  by  requiring  them  to 
select  the  appraisers.  Dunnell  y.  Keteltas, 
16  Abb.  Prac.  2(»;  Oreason  v.  Keteltas,  17 
N.  X.  491.  Whae  the  rule  established  by 
Milnes  V.  Gery  does  not  seem  to  have  been 
overruled  when  applied  to  facts  precisely 
similar,  its  strictness  has  been  relaxed  with 
reference  to  many  cases  somewhat  differing 
In  their  facts.  In  Qourlay  v.  Duke  of  Som- 
erset 19  Ves.  429,  while  reasserting  the  prin- 
ciple of  Milnes  v.  Gery,  it  was  held  that  a 
contract  for  a  lease  upon  usual  and  proper 
t^rms,  as  shall  be  judged  reasonable  and 
proper,  by  John  Gale,  was  enforceable,  and 
the  court  appointed  a  master  to  fix  the  terms. 
In  Smith  V.  Peters,  L.  R.  Bq.  20,  511,  and 
Morse  v.  Merest  6  Madd.  St  Gel.  26,  it  was 
decided  that  one  party  could  not  Interfere 
with  and  prevent  the  appraisement  and  thus 
take  advantage  of  his  own  wrong.  In  Barl 
of  Darnley  v.  Railway  Co.,  3  De  Qex,  J.  & 
S.  24,  while  relief  was  refused  under  the 
facts  of  that  case  because  the  contract  could 
not  be  construed  as  an  agreement  for  neces- 
sary crossings,  and  was  therefore  not  within 
the  principle  of  Gourlay  v.  Dnke  of  Somerset, 
and  others,  "which  carried  into  effect  the 
substance  of  the  agreement,  disregarding  the 
form  which  had  been  provided  for  effectuat- 
ing them,  and  which  the  court  could  not  give 
effect  to,"  this  latter  rule  is  recognized  as  the 
law  In  proper  cases.  Dunnell  v.  Keteltas,  16 
Abb.  Prac.  205,  decides  that  in  cases  where 
there  Is  a  contract  to  convey  at  a  price  to  be 
fixed  by  appraisers  the  court  will  not  compel 
the  appointment  of  the  appraisers,  nor  un*- 
dertake  to  ascertain  the  fact  which  they  were 
to  determine,  so  that  such  a  contract,  with- 
out this  action,  must  fail,  "tmless,  under  cer- 
tain circumstances,  there  has,  notwithstand- 
ing the  defect,  been  an  acquiescence  under 
It  or  such  a  part  performance  that  it  would 
be  inequitable  not  to  enforce  its  execution. 
In  such  a  case  the  court  will  ascertain  what 
is  the  fair  value.  •  •  *  In  fact  where 
any  term  of  a  contract  in  all  other  respects 
complete  is  left  to  the  determination  of  oth- 
ers, and  the  same  is  not  of  the  essence  of  it 
the  court  will  take  upon  itself  to  decide  that 
matter,  and  will  thereupon  decree  specific 
performance."  Van  Doren  v.  Robinson,  16 
N.  J.  Bq.  256,  declares  that  where  the  con- 
tract is  to  convey  for  a  "fair  price,"  the  court 
vrlll  ascertain  It  In  Dinham  v.  Bradford,  6 
Ch.  App.  619,  Hatherly,  L.  0..  refused  to  ap- 
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ply  the  principle  of  MUnes  t.  Geiy  to  a  case 
where,  as  part  of  the  terms  of  partnership, 
It  was  agreed  that  one  should,  upon  certain 
contingencies,  become  the  purchaser  of  the 
Interest  of  the  other,  at  a  price  to  be  fixed 
by  valuers  to  be  chosen  one  by  each  party. 
The  principal  reason  given  therefor  was  that, 
as  the  one  party  had  already  had  the  benefit 
of  a  large  portion  of  the  contract,  for  which 
the  agreement  for  valuers  was  a  part  there- 
in, it  dlfdered  largely  from  a  mere  contract 
of  purchase  and  sale  unexecuted  upon  both 
sides.  Vide,  also,  Fry,  Spec.  Perf.  §§  346,  347. 
Whether,  under  these  authorities,  we  would 
be  authorized  to  determine  that  in  this  case, 
since  the  contract  provides  expressly  that 
the  difference  in  value  between  the  lands 
should  be  allowed,  and  since  the  contract 
was  in  aU  other  respects  carried  out,  this 
valuation  by  MUls  was  not  an  essential  part 
of  the  contract,  we  do  not  find  It  necessary 
to  decide,  because  we  regard  the  second  par- 
agraph of  the  complaint  as  good  upon  an- 
other line  of  reasoning.  Numerous  cases  de- 
cide that  where  one  party  to  a  contract  pro- 
viding for  the  fixing  of  value  or  price  by  ap- 
praisers prevents  the  appraisal  by  refusing 
to  act  when  be  ought  to  act,  then  he  cannot 
avail  himself  of  the  failure  to  have  the  de- 
termination In  the  mode  agreed  upon.  Ome 
T,  Sullivan,  3  How.  (Miss.)  161;  Lowe  v. 
Brown,  22  Ohio  St  463;  Greason  v.  Keteltaa, 
17  N.  Y.  491;  Johnson  v.  Conger,  14  Abb. 
Prac.  195;  Hug  v.  Burkleo,  58  Mo.  202; 
Coles  V.  Pect,  96  Ind.  333;  Herrman  v. 
Babcoclc,  1U3  Ind.  461,  3  N.  E.  142.  So,  too, 
there  are  many  cases  deciding  that  where 
contractors  agree  to  do  work  to  be  paid  for 
when  approved  by  an  engineer  or  arch'tect, 
or  upon  his  ce.tlQcate,  although  the  money 
is  not,  by  the  letter  of  the  contract,  recover- 
able without  this  action,  yet  when  he  who 
was  to  pass  upon  the  question  refuses  or 
falls  to  do  BOi  the  contractor  may  still  main- 
tain his  action  where  the  failure  is  not 
caused  by  his  own  default.  Starkey  v.  De 
Giatr,  22  Minn.  431;  Van  Keuren  v.  Miller, 
71  Hun,  68,  24  N.  Y.  Supp.  580;  A.  J.  An- 
derson Electric  Co.  v.  Cleburne,  etc..  Light- 
ing Co.  (Tex.  Civ.  App.)  27  S.  W.  504;  Wil- 
liams V.  Railway  Co.,  112  Mo.  463,  20  8.  W. 
631.  This  last  class  of  cases  Is  founded  upon 
the  principle  that  because  the  engineer  or 
architect  is  in  the  employ  of  the  builder  It 
Is  therefore  his  duty  to  see  that  the  engi- 
neer or  architect  acts,  and  that,  if  he  does 
not  act,  the  dereliction  is  chargeable  to  the 
employer,  and  the  contractor  is  thereby  au- 
thorized to  submit  the  fact  to  the  court,  and 
recover  upon  proper  proof.  The  second  par- 
agraph expressly  alleges  that  Mills  was  the 
agent  of  Sbirlt.  It  was,  then,  upon  the 
principle  established  by  these  cases,  Shirk's 
duty  to  see  that  he  made  the  valuation.  His 
failure  to  do  so  was  chargeable  to  Shirk, 
who  could  not  take  advantage  of  his  agent's 
wrong  to  deprive  Lingeman  of  his  right  to 
damag3s  undei  the  contract.    Just  what  may 


be  the  measure  of  damages,  whether  the  ac- 
tual value  of  the  Arkansas  land  or  the  pro- 
portional contract  price,  we  do  not  decide,  as 
that  proposition  has  not  been  fully  discussed 
by  counsel,  and  la  not  necessary  to  the  deter- 
mination of  this  cause  at  this  time.  The 
complaint  is  sufficient  to  show  a  substantial 
breach  of  the  written  contract  The  six-years 
statute  of  limitations  will  not  therefore,  ap- 
ply to  It 

Counsel  for  appellee  claim  that  there  Is  no 
available  error.  If  any,  because  the  general 
denial  was  filed  and  was  left  standing  when 
the  demarrer  was  sustained  to  the  special 
answor.  The  case  of  Kern  t.  Saul  (Ind. 
App.)  42  N.  B.  496,  Is  decisive  against  this 
position.  Judgment  reversed,  with  instruc- 
tions to  sustain  the  demurrer  to  the  para- 
graph of  the  answer,  and  with  leave  to  amend 
the  claim  If  desired. 


(15  Ind.  App.  442) 

LOUISVILLE,  N.  A.  &  O.  RT.  CO.  v. 

McAFEE. 

(Appellate  Court  of  Indiana.    March  8.  1890.) 

Evidence— Judicial  Notiob — Railboad  Comka- 

NIE8  —  Actios  fob  Killing  Stock  — 

SUFriOIBNOT  OF  EVIDENCB. 

1.  In  an  action  against  a  railroad  company 
for  killing  stock  the  court  will  take  judicial  no- 
tice that  a  certain  town  is  a  station  on  defend- 
ant's road  in  the  county  in  which  it  is  in 
fact  located. 

2.  Defendant's  road  runs  north  and  south. 
On  the  east  side  thereof,  and  parallel  therewith, 
is  a  pablic  hisliway.  At  a  certain  crossing 
plaintiff  owns  the  land  west  of  the  road  and 
also  east  of  the  highway.  The  crossing  con- 
nects with  lanes  extending  both  east  and  wcot 
through  plaintifTs  land,  and  has  been  main- 
tained by  defendant  for  38  years,  daring  which 
time  it  has  been  used  by  the  public  in  reaching 
the  highway  from  the  west;  while  the  lanes 
have  been  maintained  by  plaintiff.  The  road  is 
fenced  on  the  east  side  except  for  a  space 
of  40  feet  at  the  crossing,  and  there  are  no  cat- 
tle guards  on  the  south  side  of  the  crossing. 
Held,  that  the  conrt  could  sot  say  that  the  only 
inference  to  l>e  drawn  by  reasonable  men  from 
the  facts  was  that  the  crossing  was  a  private 
farm  crossing,  within  Rev.  St  1894,  !f  5320, 
5321,  at  which  it  was  plaintiff's  duty  to  erect 
and  maintain  bars  or  a  gate. 

Appeal  trom  superior  court  Tippecanoe 
county;   F.  B.  Evwett,  Judge. 

Action  by Jobn  R.  McAfee  against  the  Louis- 
ville, New  Albany  &  Chicago  Railway  Com- 
pany to  recover  damages  for  stock  killed  on 
defendant's  right  of  way  at  a  point  where  It 
was  bound  to  erect  and  maintain  a  fence. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

E.  C.  Field  and  John  F.  McHugh,  for  appel- 
lant   Rice  &  Potter,  for  appellee. 

DAVIS,  J.  This  action  was  begun  by  ths 
appellee  against  the  appellant  to  recover  dam^ 
ages  for  the  Idlling  of  stock  at  a  point  on  the 
defendant's  line  of  road  where  it  is  claimed 
the  appellant  was  bound  to  erect  and  main- 
tain a  fence.    The  appellant  answered  by  a 
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geaeial  denial  A  trial  by  the-conrt  resulted 
In  a  finding  and  judgment  in  favor  of  the 
appellee  for  $500.  The  only  error  assigned  Is 
tliat  the  court  erred  In  overruling  appellant's 
motion  for  a  new  trial.  Tbe  reasons  assign- 
ed In  the  motion  for  a  new  trial  are:  (1) 
That  the  finding  of  the  court  Is  contrary  to 
the  eTidence;  (2)  that  the  finding  of  the  court 
Is  not  sustained  by  sofflclent  evidence;  (3) 
that  the  finding  of  the  court  is  contrary  to 
law. 

Counsel  for  the  appellant  Insist  that  the  ap- 
pellee failed  to  prove  on  the  trial  the  Jurisdic- 
tional fact  that  the  animals  were  struck  and 
the  injury  inflicted  in  Tippecanoe  county,  the 
county  where  the  action  was  brought  Un- 
der the  authorities,  the  evidence  on  this  point 
Is  snffldent  The  court  will  talce  Judicial  no- 
tice that  Ash  Otove  Is  a  staticD  on  the  Louis- 
ville, New  Albany  &  Chlcaga  Railway,  In  Tip- 
pecanoe county,  Ind.  BaUroad  Oo.  v.  Case, 
16  Ind.  42;  Baihnad  Co.  v.  Stephens,  28  Ind. 
429;  Hallway  Co.  v.  I>yon,  48  Ind.  119.  The 
Stephens  Case,  supra.  Is  directly  In  point 

It  is  next  insisted  that  the  evidence  clearly 
and  conclusively  proves  without  conflict  that 
the  place  at  which  the  animals  entered  upon 
appellant's  right  of  way  was  a  farm  cross- 
ing, and  that  it  was  the  duty  of  appellee  to 
erect  bars  or  gates,  and  hence  that  the  ap- 
pellant is  not  liable.'  The  railroad  of  appel- 
lant runs  north  and  south.  On  the  east  side 
of  tbe  railroad,  adjacent  to  it  and  parallel 
therewith,  is  a  public  highway.  At  the  cross- 
ing in  question  the  appellee  owns  the  real  es- 
tate west  of  the  railroad,  and  also  he  owns 
the  real  estate  east  of  the  highway.  The 
crossing,  in  connection  with  lanes,  or  ways, 
extending  both  east  and  west  through  appel- 
lee's land,  has  been  maintained  by  the  appel- 
lant for  at  least  38  years.  .  The  lanes  and 
ways  have  been  maintained  by  appellee  and 
his  tenants.  At  the  time  of  the  accident  the 
railroad  was  fenced  on  tbe  east  side,  with  the 
exception  of  a  space  40  feet  in  length,  at  tbe 
crossing.  No  cattle  guards  were  then  maln'> 
talned  on  the  south  side  of  the  crossing.  The 
animals  got  out  of  the  Indosure  onto  the  pub- 
lic highway,  thence  traveled  south  on  the 
pnUlc  highway  till  they  came  to  the  crossing, 
where  they  entered  on  appellant's  right  of 
way,  and  then  went  south  on  the  railroad 
about  300  feet  where  they  were  struck.  The 
crossing  bad  been  used  by  the  public  in  reach- 
ing the  highway  from  the  west  for  38 
years.  As  before  observed,  the  railroad  sep- 
arates the  land  owned  by  the  appellee  on 
tbe  west  side  from  the  public  highway  on  the 
east  side.  Railway  Co.  v.  Hughes,  2  Ind. 
App.  68.  28  N.  £3.  158.  Under  the  circum- 
stances, the  court  would  not  be  Justified  in 
saying  that  the  only  Inference  which  could  be 
fairly  drawn  by  reasonable  men  from  the  evi- 
dence was  that  the  crossing  In  question  was 
a  private  farm  crossing,  within  the  meaning 
of  sections  5320,  5321,  Rev.  St  1894,  and  that 
It  was  the  duty  of  the  appellee  to  erect  and 
maintain  bars  or  a  gate  40  feet  in  length  In 


the  fence  separating  the  right  of  way  from 
the  public  highway.  We  find  no  reversible 
error  in  the  record.    Judgment  aflbmed. 


(U  Ind.  App.  476) 
Cmr  OF  BLOOMINGTON  v.  WILSON. 
(Appellate  Court  of  Indiana.    March  4,  1898.) 

UOKIOIPAL  COBPORATIONS — PUBLIC  lUPBOVSMBNTS 
— LlABIUTT   FOB  AOTS  OF  CONTRACTOR. 

A  city,  by  merely  authorizing  a  contract- 
or to  raise  the  grade  of  a  street,  is  not  liable 
for  the  act  of  the  contractor  in  placing  earth 
on  the  land  of  an  abnttine  property  owner  in 
making  the  slope  of  the  fiU,  in  the  absence  of 
negligence  on  the  part  of  the  city  in  the  plan  (riF 
the  improvement 

Appeal  from  circuit  court  Monroe  county; 
H.  W.  Miers,  Judge. 

Action  by  Dorinda  Wilson  against  the  city 
of  Bloomlngton.  There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Ira  O.  Batman  and  H.  C.  Duncan,  for  appel- 
lant J.  B  Wilson  and  J.  B.  Henley,  for  ap- 
Iiellee. 

DAVIS,  J.  This  was  an  actlon'^of  trespass 
against  the  city  of  Bloomlngton,  wherein  ap- 
pellee recovered  Judgment  for  $37.36.  In  the 
improvement  of  the  street  abutting  on  api>el- 
lee's  lot  in  said  city.  In  accordance  with  the 
provisions  of  an  ordinance,  it  became  neces- 
sary to  raise  the  grade  of  tbe  street  six  feet 
or  more.  The  contractor,  in'  the  performance 
of  the  work,  suftered  and  permitted  some  of 
the  dirt  placed  on  the  street  to  make  the  fill 
to  the  necessary  height  and  width  to  roll  and 
remain  on  appellee's  lot  thereby  destroying 
fruit  trees,  garden  vegetables,  and  vines 
growing  thereon.  Is  a  municipal  corporation 
liable  as  a  trespasser  to  the  abutting  lot  owner 
for  the  act  of  the  contractor  In  taking  a  por- 
tion of  the  abutting  lot  as  a  slope  to  hold  a 
fiU  made  in  the  street?  There  are  authorltiea 
which  bold  that  where  a  municipal  cor- 
poration, in  raising  the  natural  grade  of  the 
street  accumulates  earth  upon  the  lot  of  an 
adjacent  owner,  and  thus  injures  his  prop- 
erty, it  Is  liable  in  damages  therefor.  Hen- 
dershott  v.  City  of  Ottuntwa,  26  Am.  Rep. 
182.  Where  a  city  confers  power  on  a  con- 
tractor to  improve  a  street  by  raising  the 
grade  thereof,  snch  power  does  not  authorize 
the  contractor  to  put  earth  upon  abutting 
premises,  and,  if  such  property  is  Injured  by 
reason  of  such  act  on  tbe  part  of  the  con- 
tractor, be  is  liable  to  tbe  owner  in  damages 
for  the  Injury.  Klnser  v.  Dewitt  7  Ind.  App. 
697,  S4  N.  E.  1014.  In  tbe  absence  of  negligence 
on  the  part  of  the  city  in  tbe  plan  of  tbe  im- 
provement we  fail  to  see  upon  what  principle 
of  law  the  city  Is  liable  for  tbe  act  of  the  con- 
tractor in  making  the  slope  for  the  grade  and 
Improvement  of  tbe  street  on  the  appellee's 
land.  Cummins  v.  City  of  Seymour,  79  Ind. 
491;  City  of  Logansport  v.  Dick,  70  Ind.  65, 
78.  Tbe  city  authorized  the  grading  and  im- 
provement of  tbe  street,  but  our  attention  has 
not  been  called  to  any  evidence  in  the  record 


Digitized  by 


Google 


NORTHBA.SrrBSN  RBFOBTER,  ToL  d& 


OM. 


either  expressly  or  Impliedly  autiiorizing  tbe 
.doing  of  tbe  wrongful  act  of  the  contractor  on 
which  this  action  is  based.  Tissot  ▼.  Tele- 
phone Co.  (La.)  8  South.  261;  Herrington  v. 
Village  of  Lanslngbnrgb  (N.  X.  App.)  17  N. 
E.  728.  See,  also,  City  of  Erie  y.  Caulkins, 
27  Am.  Rep.  642.  Judgment  reversed,  with 
instructions  to  sustain  api)eUant'8  motion  for 
a  new  trlaL 


0.4  Ind.  App.  4<0) 

J.  F.  SBIBBRLING  &  CO.  ▼.  RODMAN. 
(Appellate  Court  of  Indiana.     March  3,  1886.) 
Saui  —  Plbauko  —  Fmniiios  —  CkiscLURioirs  of 

li^W — COXDRIOXS  PBSCaDSKT— ApPBAL 

1.  A  paragraoh  in  an  answer,  wliich  is  good 
a*  an  argumentative  denial  at  least,  ia  not  de- 
murrable. 

2.  In  an  action  on  a  contract  for  the  sale  of 
a  machine,  an  answer  pleading  a  breach  of  the 
warranty  must  allege  specifically  wherein  the 
machine  failed  to  comply  with  the  warranty. 

3.  In  determining  the  sufficiency  of  the  facts 
found  to  sustain  the  conclusions  of  law,  in  a  trial 
by  the  court,  only  those  facts  will  l>e  considered 
which  are  within  the  issues. 

4.  Where  it  is  prorided  in  a  contract  for 
the  sale  of  a  machine  that  if  the  machine  fail  to 
do  good  work  the  purchaser  is  to  give  written 
notice,  both  to  the  selling  agent  and  the  ma- 
chine company,  and  to  allow  a  reasonable  time 
for  the  company  to  get  to  the  machine  and  to 
remedy  the  detects,  these  proyisions  must  be 
complied  with  t>ctore  the  purchaser  can  declare 
a  breach  of  the  warranty. 

Q.  A  motion  by  appellee  to  dismiss  an  ap- 
peal, in  which  it  is  sought  to  raise  a  question  of 
fact  not  affecting  tbe  judgment  appealed  from, 
and  which  apt>ellant  denies,  will  l>e  overruled. 

'   Appeal    from    Circnit    court,    Washington 
county;  S.  B.  Yoyles,  Judge. 

Acti(m  by  J.  F.  Seiberling  &  Co.  against 
Charles  N.  Rodman,  on  a  machine  contract. 
From  a  Judgment  in  favor  of  def^idant, 
plaintiff  appeals.    Reversed. 

Harvey  Morris,  Alspaugh  &  Lawler,  and 
John  A.  Bradley,  for  appellant  Spring  & 
Hottel,  for  appellee. 

ROSS,  J.  The  appellant  brought  this  action 
against  the  appellee  to  recover  the  sum  of 
$120,  alleged  to  be  dne  under  a  written  con- 
tract for  an  Empire  reaping  machine,  sold 
by  appellant  to  appellee.  To  the  complaint 
the  appellee  filed  an  answer  In  several  para- 
graphs, and  to  the  special  paragraphs  of  the 
answer  appellant  replied. 

The  first  specification  of  error  assigned 
qnestions  the  sufflciency  of  the  second  para- 
graph of  appellee's  answer.  This  paragraph 
of  the  answer  alleges  a  want  of  consideration. 
We  think  there  was  no  error  in  overruling 
the  demuirer  to  this  paragraph.  Inasmuch 
as  it  is  good  as  an  argumentative  denial  if 
for  no  other  purpose.  Dichson  ▼.  Lambert, 
08  Ind.  487;  Sohn  v.  Jervls,  101  Ind.  678,  1 
N.  B.  73;  Leary  y.  Moran,  106  Ind.  580;  7 
N.  E.  236. 

The  second,  third,  and  fourth  specifications 
question  the  ruling  of  the  court  below  in  over- 
ruling the  demurrer  to  the  third,  fourth,  and 
ilftb  paragraphs  of  the  answer.    We  are  not 


called  npon  to  consider  the  snfficlency  of  tha 
third  paragraph  of  the  answer,  for  the  reason 
that  the  court  specially  finds  that  the  finding 
rests  upon  the  complaint  and  the  first,  seo* 
ond,  fourth  and  fifth  paragraphs  of  the  an* 
Bwer,  and  the  relies  thereto. 

The  fourth  and  fifth  paragraphs  of  the  an- 
swer, of  which  the  latter,  while  filed  as  an 
answer,  proceeds  upon  the  theory  of  a  cross 
complaint,  seek  to  set  op  a  t»reach  of  tbe  war- 
ranty contained  In  the  contract  of  sale  soed 
on.  The  material  allegatlonB  of  both  para- 
graphs are  very  similar,  those  of  the  fifth 
paragraph  beli%  more  specific,  however.  In 
some  respects,  than  those  of  the  fonrtli.  In 
each  of  the  answers  before  ns  the  defendant 
alleged  specifically  wherdn  there  was  a 
breach  of  the  warranty,  In  that  the  machine 
was  not  well  made  or  of  good  material;  that 
it  was  made  of  too  light  material,  and  of  an 
Inferior  grade,  and  in  heavy  grain  it  would 
and  did  temple,  and  lock  tbe  wheel  and  drag, 
and  would  and  did  bend,  spring,  and  break, 
"and  was  defective  la  all  Its  parts,"  etc  It 
was  also  alleged  that  it  did  not  do  good 
work.  In  that  it  did  not  tie  bundles  of  grain, 
bat  would  choke  up  In  the  elevatM'  as  the 
grain  came  over  the  deck  board,  and  In  light 
wheat  would  run  under  the  platform  canvas, 
and  stop  It;  that  the  tension  was  too  loose, 
and  for  that  reason,  when  It  did  tie  bundles. 
It  did  not  tie  them  tight  enough;  that  grain 
would  drop  between  the  platform  canvas  and 
elevator  canvas,  and  It  not  only  wasted  a 
great  part  thereof,  but  it  would  get  under 
the  canvas  and  choke  the  machine  so  that  It 
would  not  wotk. 

It  has  been  held  repeatedly  that  in  an  an- 
swer based  upon  a  breach  of  the  warranty  In 
the  sale  of  a  machine,  such  as  Is  contained 
In  the  contract  here  sned  on,  it  Is  not  suffi- 
cient to  make  the  answer  good  to  simply  al- 
lege that  the  machine  would  not  do  good 
work,  and  could  not  be  made  to  do  so,  with- 
out alleging  specifically  wherein  It  failed  to 
comply  with  the  warranty.  Aultman,  Miller 
&  Co.  V.  Seichtlng,  126  Ind.  137,  25  N.  E.  894, 
and  cases  cited.  The  answers  filed  by  the 
appellee  mtedfically  allege  wherein  the  ma- 
chine is  not  as  warranted,  and  does  not  do 
the  work  in  the  manner  warranted.  A  simi- 
lar answer  was  held  good  In  J.  F.  Seiberling 
&  <3o.  y.  TaUock,  13  Ind.  App.  345,  41  N.  E. 
841.  The  cause  waa^tried  by  the  coui^  with- 
out the  Intervention  of  a  jury,  and  at  the  re- 
quest of  appellant  a  special  finding  of  facts 
made  with  ccMicluslons  of  law  thereon.  The 
fifth  specification  of  error  is  that  "the  court 
erred  in  its  condosiona  of  law."  By  except- 
ing to  the  conclusions  of  law,  the  appellant 
admits  the  correctness  ot  all  the  facts  found 
which  are  properly  within  tbe  issues.  Facts 
found  which  are  not  within  the  issues,  or 
mere  evidentiary  facts  or  legal  conclusions 
embraced  In  the  special  finding,  must  be  dis- 
carded in  considering  the  sufflciency  of  the 
facts  found  to  sustain  the  conclusions  of  law 
or  a  Judgment  rendered  thereon.    Tlie  facta 
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properly  f  onnd  by  tbe  coart  wltbln  the  issQett 
are  as  foUoTrs:  That  on  the  27tb  day  of 
May,  1893,  the  appellant,  by  Its  agent,  John 
O.  Grabb,  entered  Into  a  contract  in  writing 
with  the  appellee  whereby  it  sold  to  him  an 
Empire  machine,  which  it  warranted  was 
well  made,  of  good  material,  and,  if  properly 
managed,  would  do  good  work;  that  the  ap- 
pellee was  to  be  permitted  to  have  one  day's 
trial  of  the  machine  in  the  harvest  field,  to 
see  that  It  yroAed.  properly;  that  if,  upon 
such  trial,  the  machine  did  not  do  good  work, 
he  was  to  give  written  notice,  both  to  the 
agent  from  whom  he  received  the  machine 
and  to  the  appellant  at  Akron,  Ohio,  stating 
wherein  the  machine  failed  to  do  good  work, 
and  that  after  the  giving  of  the  notice  the 
appellant  was  to  be  allowed  a  reasonable 
time  to  get  to  the  machine,  and  to  remedy 
any  defects,  the  appellee  agreeing  to  render 
necessary  and  friendly  assistance  to  the  per- 
son sent  to  look  after  and  repair  or  adjust 
the  machine;  that  if  the  appellant  could  not 
make  the  machine  do  good  work,  appellant 
would  either  give  him  another  machine,  or 
appellee  could  return  the  one  he  had  to  the 
place  where  he  received  It,  and  appellant 
would  refund  him  his  money  or  notes;  that 
If  the  machine  sold  was  properly  made,  etc., 
and  did  good  work,  appellee  agreed  to  pay 
appellant  therefor,  on  the  Ist  day  of  Septem- 
ber, 188S,  the  sum  of  $120.  The  court  fur- 
thor  finds  that  on  the  26tb  day  of  June,  1883, 
the  appellee  tried  the  machine,  the  appel- 
lant's selling  agent,  Orubb,  having  been  re- 
quested to  be  present  at  that  time,  but  was 
not  present;  and,  although  the  machine  was 
given  a  fair  trial,  and  was  properly  man- 
aged, it  failed  to  do  good  work,  in  that  "it 
did  not  save  all  the  wheat  cut,  but  scattered 
and  allowed  to  fall  through  and  off  the 
aprons  of  the  machine  onto  the  ground  about 
ten  per  cent  of  the  wheat,  and  failed  to  bind 
a  still  larger  pw  cent,  discharging  bundles 
upon  the  ground  not  bound;  and  as  to  still 
a  larger  per  cent,  of  bundles  the  machine 
bound  them  too  loosely";  that  the  machine 
frequently  choked  and  bound  unusually 
small  bundles,  and  left  them  fastened  to- 
gether; that  the  reason  the  machine  did  not 
do  better  work  was  due  wholly  to  its  defect- 
ive construction,  and  that  it  could  not  be 
made  to  do  good  work  without  remodeling 
and  reconstruction;  that  on  the  27th  day  of 
June  the  appellee  sent  word  by  an  employd 
to  the  home  of  appellant's  selling  agent,  with 
instructions  to  tell  him  that  the  machine  did 
not  do  good  work,  and  ask  that  he  come  and 
make  it  do  good  work,  bat  that  such  agent 
could  not  be  found,  and  thereupon  word  was 
left  at  his  residence;  that  appellee  continued 
to  use  the  machine  until  about  noon  of  the 
29th,  when  appellant's  agent  came,  but  fail- 
ed to  remedy  the  defects,  or  to  make  the  ma- 
chine do  good  work;  that  after  the  failure 
of  appellant's  agent  to  make  the  machine  do 
good  work  appellee  did  not  longer  use  the 
machine,  but  procured  a  neighbor*  a  machine 


to  complete  his  harvesting;  that  on  the  Sth 
day  of  July  appellee  notified  appellant's 
agent  in  writing  that  the  machine  did  not  do 
good  work,  and  that  it  was  worthless,  and 
he  would  return  it  On  the  same  day  he 
mailed  a  copy  of  the  notice  to  the  appellant 
at  Akron,  Ohio,  which  notice  was  received, 
and  on  the  8th  day  of  July  appellant  respond- 
ed that  it  would  send  a  man  to  adjust  the 
machine,  and  make  it  do  good  work,  but  be- 
fore appellee  received  said  response  from  ap- 
pellant, to  wit  on  the  Gth  day  of  July,  he  re- 
turned the  machine  to  the  place  where  be 
had  received  it;  that  on  the  11th  day  of  July 
appellant's  traveling  agent,  who  was  sent  to 
adjust  the  machine  and  make  U  work,  re- 
quested appellee  to  again  take  the  machine 
to  his  farm,  and  ofFered  to  make  it  do  good 
work,  or,  in  the  event  he  did  not  succeed  in 
making  It  do  good  work,  that  appellee  need 
not  pay  for  it;  but  appellee  rejected  the  of- 
fer, and  refused  to  take  the  machine  again. 

It  Is  very  earnestly  Insisted  on  the  part  of 
counsel  foe  appellant  that  the  facts  found  fail- 
ed to  show  a  compliance  on  the  pert  of  appel- 
lee with  his  part  of  the  contract  sued  on.  Un- 
der the  Issues  formed,  the  burden  rested  upon 
the  appellee  to  prove  a  breach  of  the  warran- 
ty. The  appellant's  case  prima  facie  was 
made  out  when  It  established  the  contract,  the 
delivery  of  the  machine,  and  the  amount  still 
due  under  the  terms  of  the  contract  and  If 
the  appellee  relied  upon  a  breach  of  the  war- 
ranty to  defeat  appellant's  right  of  recovery 
the  burden  was  upon  him  to  prove  it.  By  the 
contract  under  the  terms  of  which  the  appel- 
lee purchased  the  machine,  and  by  which  the 
appellant  warranted  the  machine  sold,  the  ap- 
pellee was  given  time  to  try  It,  and  see  wheth- 
er or  not  It  did  do  good  work;  and  If,  upon 
such  trial,  it  did  not  do  good  work,  the  ap- 
pellant was  to  be  notified,  and  given  an  op- 
portunity to  remedy  the  defect  and  make  the 
machine  do  good  work,  or  to  replace  it  with 
another  machine.  While  the  appellee  had  a 
right  to  test  the  machine,  the  appellant  was  to 
have  an  opportimlty  to  make  It  do  good  work. 
In  case  appellee's  test  was  unsatisfactory,  be- 
fM-e  there  could  be  a  breach  of  the  warranty. 
The  appellee's  agreement  was  to  give  the  ap- 
pellant notice  If  the  machine  failed  to  do  good 
work,  and  appellant  was  to  have  a  "reasona- 
ble time  to  get  to  it,  and  remedy  the  defect" 
The  appellee  could  hot  declare  a  breach  of  the 
warranty  until  he  had  given  the  notice  he 
agreed  to  give,  and  had  allowed  appellant,  aft- 
er the  receipt  of  such  notice,  a  reasonable  time 
to  get  to  the  machine,  and  to  remedy  the  de- 
fects. The  giving  of  the  notice  and  allowing 
of  a  reasonable  time  to  the  appellant  for  rem- 
edying the  defects  were  conditions  precedent 
to  the  right  of  appellee  to  declare  a  breach  of 
the  warranty.  Brown  v.  Russell  &  Co.,  105 
Ind.  46,  4  N.  B.  428;  Campbell  v.  Wray,  5  Ind. 
App.  156,  81  N.  E.  824;  C.  Aultman  &  Co.  v. 
York  (Tex.  Qv.  App.)  20  S.  W.  851;  BVihey 
V.  Machine  Co.  (N.  T>.)  66  N.  W.  580;  Manu- 
facturing Co.  V.  Featy  (NeiiJ  61  N.  W.  1026. 
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The  appellee  did  give  notice,  not  Immediate- 
ly after  he  tested  the  machine,  nor  even  after 
be  had  used  It  for  fonr  days,  but  not  until 
ten  days  after  he  knew  that  It  would  not  do 
good  work.  He  then  gave  notice,  and,  with- 
out waiting  or  giving  appellant  time  or  op- 
portunity to  get  to  and  remedy  the  defects,  be 
returned  the  machine  to  the  place  where  he 
recelTod  It;  and  when  appellant's  agent  <^er- 
ed  to  remedy  the  defects,  and  to  make  the 
machine  do  good  work  as  warranted,  appellee 
refused  to  permit  the  repairs  to  be  made  or 
to  accept  the  machine.  It  was  only  upon  ap- 
pellee's giving  notice  In  writing  to  appellant's 
selling  agent  and  to  appellant  at  Akron,  Ohio, 
and  their  failure  after  reasonable  time  to 
make  the  machine  work  properly,  that  appel- 
lee could  avail  himself  of  the  warranty.  If 
be  failed  to  give  the  notice,  or  to  allow  reason- 
able time  to  remedy  the  defects,  the  warranty 
Is  not  effective.  The  warranty  is  conditional, 
being  dependent  upon  something  which  appel- 
lee Is  to  do;  hence,  before  he  can  avail  him- 
self of  its  benefits,  he  must  have  performed 
fbe  things  upon  which  the  warranty  rests. 
Unless  appellee  has  complied  with  his  part  of 
the  contract,  there  Is  no  breach  on  the  part  of 
the  appellant 

In  Welse  v.  Birdsall  Co.,  35  Mo.  App.  229, 
which  was  an  action  to  recover  for  a  breach 
of  a  warranty  In  the  sale  of  a  threshing  ma- 
chine, the  contract  of  sale  requiring  notice  to 
be  given  to  the  agent  selling  and  to  the  com- 
pany at  Auburn,  N.  Y.,  If  the  machine  failed 
to  work  as  warranted,  and  notice  having  been 
given  to  the  agent,  the  court  says:  "No  prin- 
ciple of  law  is  better  settled  in  respect  to 
such  conditions  in  these  machine  contracts 
than  that  they  are  conditions  precedent,  to  be 
observed  and  performed  by  the  purchaser,  and 
be  must  show  a  fair  and  reasonable  compli- 
ance with  the  contract  on  his  part,  or  he  will 
not  be  permitted  to  enforce  it  against  the  con- 
tractor." In  Fahey  v.  Machine  Co.,  supra, 
the  court  says:  "To  recover,  It  was  incumbent 
on  plaintiff  to  show  that  he  had  performed 
all  the  conditions  precedent  of  the  warranty 
to  be  performed  on  his  part  This  he  did  not 
do.  Mere  breach  of  the  warranty  did  not  en- 
title him  to  rely  upon  its  promises.  He  must 
have  taken  action  to  hold  the  defendant  to 
its  warranty  after  a  breach.  It  Is  only  upon 
giving  written  notice  to  the  agent  from  whom 
he  received  the  machine  fnotlce  was  given  to 
the  agent  from  whom  the  machine  was  pur- 
chased], and  also  to  the  Esterly  Harvesting 
Machine  Company,  at  Whitewater,  Wis.,  that 
he  is  allowed  to  avail  himself  of  the  warran- 
ty. Failure  to  give  such  notice,  it  is  provid- 
ed, is  conclusive  agataist  the  purchaser's  right 
to  rely  on  the  warranty.  The  same  even- 
banded  Justice  which  requires  the  defendant 
to  keep  its  promises  demands  of  the  plaintiff 
that  he  perform  bis  part  of  the  agreement 
Neither  will  It  do  to  assert  that  notice  to  the 
company,  in  addition  to  notice  to  the  agent 
from  whom  the  machine  was  received,  was  of 
no  value  to  the  company.    The  plaintiff  has 


foreclosed  aU  Inquiry  Into  that  qnestlon  by 
agreeing  to  give  such  notice.  Nor  Is  It  diffi- 
cult to  conceive  of  good  reasons  for  requiring 
this  additional  notice."  In  Manufacturing 
Co.  V.  Feary  (Neb.)  33  N.  W.  485,  which  was 
an  action  to  recover  the  purchase  price  of  cer- 
tain harvestera  and  binders,  and  to  which  the 
defendant  set  np  a  breach  of  the  warranty 
which  the  company  made  In  the  sale  of  the 
machines,  it  was  provided  In  the  contract  of 
the  sale  that:  "If,  upon  starting  the  machine, 
it  should  In  any  way  prove  defective,  or  fall 
to  work,  the  purchaser  shall  give  prompt  writ- 
ten notice  to  the  agent  from  whom  he  pur- 
chased it,  and  allow  sufficient  time  for  a  per- 
son to  be  sent  to  put  It  In  order,  and  the  de- 
fective part  If  any,  replaced.  (The  purchas- 
er rend»ing  necessary  and  friendly  assist- 
ance.) If  then  It  cannot  be  made  to  work,  the 
machine  shall  be  returned,"  etc.  The  court, 
after  stating  that  while  the  company  was  en- 
titled to  the  notice  provided  for  in  the  con- 
tract. It  might  waive  such  notice,  and  accept 
verbal  notice,  continuing,  says:  "The  lan- 
guage of  the  contract  of  warranty  Is  the  de- 
fendant should  allow  sufficient  time  for  a  per- 
son to  be  sent  to  put  it  In  order,"  etc.,  after 
the  giving  of  the  notice.  The  word  "suffi- 
cient," as  here  used,  means  "reasonable";  a  rea- 
sonable time  under  the  circumstances;  which 
must  have  been  within  the  contemplation  of 
both  parties  when  entering  Into  the  contract. 
While  It  must  have  been  within  the  contem- 
plation of  the  parties  that  the  plaintiff  would 
have  one  or  more  peraons  competent  to  put 
the  machines  in  order  in  its  employ,  or  ac- 
cessible to  them,  somewhere  within  the  radius 
of  the  operations  of  the  Seward  agency  and 
business,  it  cannot  reasonably  be  supposed  to 
have  been  within  their  contemplation  that  it 
would  have  tn  its  employ  an  expert  machinist 
to  every  machine,  waiting  the  result  of  its 
trial  by  the  purchaser.  So  that,  in  my  opin- 
ion, this  "sufficient  time"  must  be  considered 
to  mean  a  reasonably  sufficient  thne  to  call 
In  from  the  country,  wherever  he  might  rea- 
sonably be  expected  to  be  engaged  in  similar 
work,  the  person,  or  one  of  the  persons,  em- 
ployed by  the  plaintiff  company  for  such  serv- 
ice, and  send  him  to  the  farm  of  the  defend- 
ant Now,  then,  upon  the  theory  which  we 
are  now  considering,  and  taking  the  view  of 
the  case  most  favorable  to  the  defendants 
possible  upon  the  evidence,— which  it  must  be 
admitted  it  Is  our  duty  to  do,— were  the  Jury- 
warranted  in  finding  that  later  than  half  past 
1  or  2  o'clock  of  the  day  following  that  on 
which  the  verbal  notice  was  given,  at  about 
6  o'clock  In  the  evening,  was  more  than  a  suf- 
ficient or  reasonable  time  to  give  for  the  pur- 
pose contemplated?  I  think  not.  The  case 
of  Loan  Co.  v.  Dunn,  106  Ind.  110,  6  N.  E. 
131,  is  not  in  conflict  with  our  holding  tn  this 
case.  In  that  case,  while  it  appears  that  the 
contract  of  sale  in  which  the  engine  sold  was 
warranted.  It  was  provided  that  if,  ui)on  a 
fair  trial  of  one  week.  It  should  not  work 
well,  notice  In  writing  was  to  be  given  by  the 
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parchaser  to  the  maniifactnrwi,  itating 
wberein  It  fUled  to  do  good  work.  It  also  ap- 
peared tliat  the  numnfactnrers  did  know  of  its 
defective  oondltloo,  and  that  it  did  not  do 
good  work,  although  mo  written  notice  there- 
of had  been  given;  that  they  made  seveial  at- 
tempts to  remedy  the  defects  and  to  make  this 
engine  work  properly,  bnt  failed,  hence  the 
conrt  held  substantially  that,  having  actual 
knowledge  of  the  defects,  and  having  tried  to 
remedy  them  and  failed,  no  further  notice  was 
necessary. 

The  facts  found  by  the  court  fall  far  short 
of  showing  a  compliance  by  appellee  with  the 
conditions  contained  in  the  contract,  which 
It  was  necessary  that  he  comply  with  before 
he  could  claim  a  breach  on  appellant's  part 
of  Its  warranty.  The  counsel  for  appellee  ar- 
gue at  considerable  length  that  no  notice  In 
writing  was  required,  as  provided  in  the  con- 
tract, for  the  reason  that  notice  had  been 
waived  by  appellant's  selling  agent.  It  may 
be  assumed  that  the  appellant  could  waive 
the  giving  of  the  written  notice  provided  for, 
but  the  facts  found,  instead  of  showing  a 
waiver,  show  that  appellant's  said  selling 
agent  told  app^ee,  when  he  served  the  writ- 
ten notice  on  him,  that  he  was  then  proceed- 
ing in  the  proper  manner  to  bind  appellant 
by  Its  warranty.  Without  a  finding  that  ap- 
pellant waived  the  giving  of  the  written  no- 
tice, it  cannot  be  Inferred  that  no  notice  was 
necessary.  The  burden  was  upon  appellee  to 
show  a  compliance  with  his  part  of  the  con- 
tract, or  a  legal  excuse  for  his  nonperform- 
ance. Having  failed  to  do  bo  be  is  not  enti- 
tled to  recover. 

A  motion  has  been  filed  by  the  counsel  for 
the  appellee  to  dismiss  the  appeal,  in  which 
they  seek  to  raise  an  issue  of  fact  which 
would  require  this  court  not  only  to  hear  evi- 
dence pro  and  con,  but  would  also  require  it 
to  weigh  conflicting  testimony,  and  determine 
which  side  has  a  preponderance  upon  a  ques- 
tion which  could  in  no  manner  afFect  the  Judg- 
ment appealed  from.  If  we  are  to  pass  upon 
the  motion  In  the  light  of  the  evidence  now 
before  us,  it  must  be  overruled,  Inasmuch  as 
the  appellant  denies  under  oath  each  and  ev- 
ery material  fact  ^.dduced  In  support  of  such 
motion.  The  motion  to  dismiss  Is  therefore 
overruled.  The  cause  Is  reversed,  with  in- 
struction to  the  court  below  to  grant  appellee 
a  new  trial  If  applied  for  within  90  days,  and 
leave  to  both  parties  to  amend  their  pleadings. 

DAVIS,  J.  (concurring).  If  the  answer  al- 
leged that  the  reason  the  machine  did  not  do 
the  work  it  waa  warranted  to  do  was  due 
wh<d]yto  Its  defective  construction,  and  that  It 
could  not  be  made  todo  good  work  without  re- 
modeling and  reconstruction  of  the  machine, 
the  finding  would  sustain  the  conclusion  of 
law.  In  such  event  It  would  have  been  useless 
for  appellee  to  take  the  machine  to  his  farm, 
at  the  request  of  the  agent  for  further  trial. 
Therefore,  in  the  absence  of  such  averment 
in  the  answer,  I  concur  in  the  result    If  It  is 


tme  that  the  appellant  has,  through  its  sdllng 
agrent  or  other  agent,  appn^rlated  or  sold  the 
machine  returned  by  the  appellee,  the  appel- 
lant will  not  be  entitled  to  recover. 


(16  Ind,  App.  CSS) 
GERMAN  FIRE  INS.   CO.  v.  COLUMBIA 

ENCAUSTIC  TIIiB  CO.» 
(Appellate  Court  of  Indiana.     March  8,  1S96.) 

IN8CR1NCE — AOTION    ON    FlKI    POUCT — PlSADIMO 

— ^Execution  of  Foliot— Evidbncs— 
Instruotichs— Afpbai.. 

1.  In  an  action  on  a  fire  policy,  defendant 
alleged  that  it  never  executed  the  policy,  and  that 
its  agent  who  issued  it  had  no  authority  to  do 
so,  because  it  was  a  prohibited  risk,  and  outside 
of  his  territory.  The  reply  set  up  certain  cus- 
toms obtaining  in  such  agent's  office,  as  to  bis 
derk's  acceptutg  risks  and  issuing  policies  for 
defendant  with  Its  knowledge  and  consent;  that 
the  policy  In  suit  was  so  issued:  and  that  de- 
fendant, with  full  knowledge  of  all  the  facts,  rat- 
ified the  issuance  by  acceptance  of  the  premium, 
and  waived  the  restrictive  provisions  of  the  pol- 
icy relative  to  the  agency.  fleW,  that  the  reply 
did  not  constitute  r.  departure. 

2.  Such  reply  was  not  open  to  the  objection 
that  it  did  not  meet  the  allegations  in  the  an- 
swer as  to  the  limitations  and  restrictions  of  the 
agent's  authority  as  to  territory  and  classes  of 
risks,  since  the  ratification  set  up  by  the  reply  ea- 
topped  the  company  from  denyug  on  demurrer 
the  validity  of  the  policy. 

3.  An  agent  holding  a  commission  from  an 
insurance  company  anthori^ng  him  to  take  risks 
generally,  without  placing  any  limitation  there- 
on, either  as  to  the  kind  of  risks,  or  as  to  the  ter- 
ritory withio  which  they  may  be,  is  a  general 
agent;  and  the  facts  that  the  policy  provides 
that,  in  any  matter  relating  to  the  insurance,  no 
person  shall  be  de>:med  the  agent  of  the  company 
unless  authorized  in  writing,  and  that  the  agent's 
commission  states  that  he  shall  be  subject  to  the 
rules  of  the  company,  and  to  such  instructions  as 
may  be  given  bmi  from  time  to  time,  do  not  im- 
pose on  one  dealing  with  the  agent  a  duty  to  as- 
certain his  authority  to  issue  a  policy  on  a  risk 
extrahazardous,  and  located  in  a  place  other  than 
the  town  in  which  is  situated  the  agent's  office. 

4.  An  insurance  company  ia  bound  by  the 
acts  of  a  derk  of  its  agent  in  accepting  risks 
and  issuing  polides  against  the  same  m  the  per- 
formance of  his  duties,  and  one  dealing  with  the 
clerk  as  such  is  not  bound  to  inquire  into  his  au- 
thority as  to  those  matters. 

6.  Where  the  defense  in  an  action  on  a  policy 
Is  that  the  policy  was  issued  by  a  derk  of  the 
agent  of  defendant,  without  its  authority,  evi- 
dence of  the  duties  of  the  clerk,  his  custom  in 
passing  on  applications  for  insurance,  signing 
the  agent's  name  to  poUdee  and  to  reports  of 
risks  taken  which  were  sent  to  the  company,  was 
admissible  on  the  question  whether  the  policy 
was  executed  by  the  company  as  a  matter  of 
law. 

6.  The  list  of  risks  kept  in  an  insurance 
agent's  office,  being  a  part  of  his  private  instruc- 
tions from  the  company,  was  properly  excluded, 
tu  an  action  on  a  policy  on  an  alleged  prohibited 
risk,  in  the  absence  of  proof  of  knowledge  by 
plaintiff  as  to  the  existence  of  such  list,  or  oth- 
er similar  instructions,  when  the  insurance  was 
taken  out. 

7.  It  was  not  error,  in  an  action  on  a  pol- 
icy issued  without  authority,  and  claimed  to 
have  been  ratified,  to  exdude  correspondence 
which  occurred  between  defendant  and  the  per- 
son who  issued  the  policy,  after  the  fire,  tending 
to  showing  that  defendant  repudiated  the  risk. 

8.  Where  an  instruction  is  correct  as  far 
as  it  goes,  a  party  cannot  complain  on  appeal 
that  it  did  not  go  far  enough,  in  the  absence  ot 
any  request  by  him  for  further  instructions. 

*  Rehsarlnc  denied. 
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0.  Error  cannot  be  predicated  on  refusal  to 
^ve  .instmctions,  when  the  record  falls  to  show 
that  the  requests  therefor  were  made  before  ar- 
gument was  begun. 

Appeal  from  superior  conrt,  Marion  coun- 
ty; J.  L.  McMasters,  Judge. 

^tion  by  the  Columbia  Encaustic  Tile 
Company  against  the  German  Fire  Insur- 
ance Company  on  a  flre  insurance  policy. 
From  a  Judgment  for  plalutifi^  defendant 
appeals.     Afflrmed. 

S.  M.  Shepard,  for  appellant  Carter  & 
Brown,  for  appellee. 

REINHABJD,  J.  This  case  is  bere  for  tbe 
second  time,  German  Fire  Ins.  Co.  t.  Co- 
lumbia Encaustic  Tile  Co.,  11  Ind.  App.  3%, 
39  N.  E.  304.  The  action  was  on  a  policy  of 
are  insurance,  upon  which  the  appellee  re- 
covered a  judgment. 

The  first  error  relied  upon  by  appellant's 
counsel  is  tbe  overruling  of  tbe  demurrer 
to  tbe  second  paragraph  of  tbe  reply.  Tbe 
complaint  is  in  three  paragraphs.  Tbe  first 
and  second  declare  upon  the  policy,  and  tbe 
third  is  on  an  oral  contract  or  agreement  to 
insure.  This  reply  is  addressed  to  tbe  fourth, 
sixth,  and  seventh  paragraphs  of  tbe  an- 
swer. The  fourth  paragraph  of  tbe  answer 
is  a  denial  under  oath  of  the  execution  of 
tbe  policy.  Tbe  sixth  paragraph  of  answer 
alleged,  among  other  things,  that  tbe  prop- 
erty insured  was  not  situate  in  a  town  adja- 
cent to  tbe  city  of  Indianapolis;  that  one 
Henry  Coe,  appellant's  agent  at  Indianapo- 
lis, who,  it  is  alleged,  issued  the  policy  In 
suit,  was  not  authorized  to  insure  any  prop- 
erty outside  of  Marion  county  witbout  tbe 
special  permission  of  appellant;  that  bis  au- 
thority was  in  writing,  and  be  was  there- 
by limited  and  restricted  both  as  to  territory 
and  classes  of  risks,  and  that  tbe  property  in- 
sured was  an  extraliazardous  risk;  that  said 
Coedidnotcountersign  such  policy,  nor  accept 
such  risk,  nor  was  any  special  permission  of 
the  company  applied  for  or  given;  that  ap- 
pellant tiad  no  notice  of  the  issuance  of  the 
said  policy  until  after  the  fire,  and,  when 
said  notice  was  received,  appellant  promptly 
repudiated  the  policy,  and  immediately  gave 
notice  to  said  Coe  of  its  action;  that  it  never, 
until  after  this  suit  was  instituted  in  this 
cause,  had  any  full  information  of  tbe  man- 
ner in  which  tbe  policy  sued  on  was  obtain- 
ed. Tbe  seventh  paragraph  of-  answer  is 
much  like  the  sixth,  except  that  the  provi- 
sions in  the  policy  which  require  tbe  person 
acting  as  agent  to  have  authority  in  writing 
are  copied  into  it.  Tbe  second  paragraph  of 
reply  admits  that  Coe  was  the  legally  con- 
stituted and  appointed  agent  of  appellant, 
and  then  it  sets  up  certain  alleged  habits  and 
customs  obtaining  in  the  office  of  said  Coe, 
touching  tbe  action  of  one  Seyfried,  a  clerk 
of  said  Coe,  in  accepting  risks  and  issuing 
policies  for  appellant  with  the  knowledge 
and  consent  of  said  appellant,  and  that  tbe 
policy  in  suit  was  so  issued  by  said  Coe. 


Then  follows  an  averment  that  the  appel- 
lant, with  a  full  knowledge  of  all  tbe  facts, 
ratified  tbe  act  of  said  agent,  by  an  accept- 
ance of  the  money  for  the  premium,  and  has 
waived  the  provisions  of  the  said  policy  rela 
tive  to  said  agency.  The  objection  made  to 
this  paragraph  of  reply  Is:  (1)  That  it  is  a 
departure.  (2)  That  "it  seeks  to  interpose 
an  alleged  custom  and  habit  in  the  office  of 
Coe,  to  vary  tbe  terms  of  a  written  contract; 
does  not  allege  that  tbe  plaintiff  bad  any 
knowledge  of  such  pretended  custom  and 
babit,  or  that  it  relied  upon  such  custom  or 
habit"  (3)  "Tbe  paragraph  purports  to  an- 
swer the  sixth  and  seventh  paragraphs  upon 
the  point  that  tbe  agency  of  Coe  is  a  limited 
and  restricted  one,  botn  as  to  territory  and 
classes  of  risks,  and  that  appellee's  risk  was 
extrahazardous,  and  In  the  proscribed  class, 
and  was  a  special  risk,  located  outside  of 
tbe  city  of  Indianapolis."  In  support  of  the 
proposition  that  the  reply  under  considera- 
tion is  a  departure,  it  is  insisted  that,  while 
it  admits  tbe  agency,  "it  seeks  to  avoid  the 
positions  of  tbe  answers  by  alleging  a  cus- 
tom of  Coe's  office,  and  therefore  it  Is  such  a 
change  of  base  as  to  constitute  a  departure, 
and  brings  tbe  appellee  within  the  meshes  of 
tbe  rules  laid  down  by  tbe  supreme  court  in 
a  number  of  cases";  citing  Will  v.  Whitney, 
16  Ind.  194;  Burtcb  v.  State,  17  Ind,  606; 
McAroy  v.  Wright,  25  Ind.  22;  Bearss  ▼. 
Montgomery,  46  Ind.  544.  We  are  unable  to 
agree  with  apx>ellant's  learned  counsd  in  the 
position  assumed  respecting  this  pleading. 
A  departure  in  a  pleading  is  a  desertion  of 
tbe  ground  which  tbe  pleader  occupied  in  bis 
last  antecedent  pleading,  and  a  resort  to  an- 
other ground.  Steph.  PI.  (9th  Am.  Ed.)  p. 
410.  Under  the  Code,  when  any  paragraph 
of  tbe  answer  contains  new  matter,  tbe 
plaintiff  may  reply  the  general  denial,  and 
may  also,  In  separate  paragraphs,  reply  any 
new  matter  which  supports  tbe  complaint 
and  avoids  tbe  new  matter  in  tbe  answer. 
Rev.  St  1894,  |  360  (Rev.  St  1881,  {  367).  If 
the  reply  asserts  some  right  not  counted  up- 
on in  tbe  complaint  it  is  a  departure.  It  is 
a  shifting  of  ground  from  that  occupied  in 
the  complaint,  and  upon  which  tbe  right  to 
recover  is  based.  Teal  v,  Langsdale,  78 
Ind.  339.  Measured  by  these  definitions, 
tbe  reply  is  not  a  departure.  We  do  not 
construe  tbe  reply  as  appellant's  counsel 
does,— that  it  seeks  to  avoid  tbe  answers  by 
relying  upon  a  custom  In  Coe's  office.  As 
we  read  this  pleading,  It  relies  principally 
upon  a  ratification,  and  this  it  is  proper  to 
set  up  in  a  reply.  Heady  v.  Boden,  4  Ind. 
App.  475,  30  N.  B.  1119.  Tbe  averments 
concerning  the  custom  referred  to  are  bnt 
preliminary  to  tbe  allegations  as  to  ratifica- 
tion, and  constitute  tbe  groundwork  or  basis 
upon  which  tbe  reply  of  ratification  is  found- 
ed. Tbe  complaint  declares  upon  a  policy. 
The  answers  allege  that  tbe  appellant  never 
executed  it,  and  that  tbe  agent,  or  person 
acting  as  such,  who  it  is  claimed  issued  tbe 
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policy,  had  no  authority  to  do  bo.  -  The  re- 
ply responds  that  it  may  be  true  the  appel- 
lant did  not,  in  the  first  instance,  execute 
the  policy  through  a  duly-authorized  agent 
(showing  Just  what  was  done  in  connection 
with  the  attempted  execution),  but  granting 
that  the  agent  had  no  authority,  and  that, 
therefore,  his  acts  did  not  amount  to  an 
execution  of  the  policy,  yet,  when  the  facts 
were  brought  home  to  the  appellant,  it  rati- 
fied the  same,  by  accepting  the  premium 
money,  and  thereby  adopted  them  as  its 
owiu  This  is  in  the  nature  of  a  confession 
and  avoidance  of  the  facts  set  up  in  the  an- 
swers, and  as  such  It  is  sufficient  An  ex- 
amination of  the  cases  cited  by  appellant's 
counsel  conviaces  us  that  they  do  not  sus- 
tain his  position.  We  are  not  unmindful  of 
the  fact  that  one  of  the  paragraphs  of  the 
complaint  counts  upon  an  oral  contract  to  in- 
sure, and  not  upon  the  policy.  If  the  re- 
ply may  be  said  to  constitute  a  departure 
from  this  paragraph  of  complaint,  the  ap- 
pellant could  not  hare  been  harmed  by  the 
ruling  upon  the. demurrer  to  the  reply,  for 
the  reason  that  the  court  expressly  with- 
drew this  paragraph  from  the  Jury.  But  It 
is  further  urged  that  while  the  paragraph  of 
reply  under  consideration  purports  to  meet 
all  the  material  averments  of  the  fourth, 
sixth,  and  seventh  paragraphs  of  answer.  It 
really  falls  to  cover  the  points  made  in  the 
sixth  and  seventh  paragraphs  as  to  the  lim- 
itations and  restrictions  of  the  agent's  au- 
thority, both  as  to  territory  and  classes  of 
risks.  We  shall  not  take  issue  with  coun- 
sel ui>on  the  proposition  that  a  reply  which 
is  not  good  as  to  all  the  paragraphs  of  an- 
swer It  attempts  to  meet  will  be  held  insuffi- 
cient Fordlce  v.  Scrlbner,  108  Ind.  85,  9  K. 
B.  122.  If  we  are  correct  in  the  view  that 
the  gist  of  the  reply'  is  the  averment  of  ratifi- 
cation, it  must  be  obvious  that  the  objection 
we  are  now  considering  is  likewise  unavail- 
ing. If  the  appellant  in  fact  ratified  the 
contract  contained  in  the  policy,  by  accept- 
ing the  premium  money  thereon,  such  rati- 
fication completely  estops  the  appellant  from 
questioning  the  validity  of  such  contract 

Another  error  assigned  Is  the  overruling  of 
appellant's  motion  for  a  new  triaL  It  is  in- 
sisted on  behalf  of  appellant  that  the  evidence 
is  insufficient  to  sustain  the  verdict.  Under 
the  issues,  it  devolved  upon  the  appellee  to 
prove  either  that  the  policy  of  Insurance  in 
suit  was  duly  Issued,  or,  if  not,  that  the  con- 
tract therein  contained  was  subsequently  rat- 
ified as  ideaded  in  the  reply.  If  he  proved 
either  of  these  propositions,  together  with  the 
fact  that  he  had  a  loss  under  the  policy,  and 
fully  compiled  with  the  terms  thereof  in  all 
material  respects,  he  was  entitled  to  recover, 
and  the  Judgment  of  the  lower  court  upon 
the  verdict  cannot  be  disturbed  oa  the  ground 
here  relied  upon.  The  evidence  tends  to  show 
that  McGUllard  &  Dark  were  Insurance  bro- 
kers and  agents  in  the  city  of  Indianapolis, 
who  had  arranred  for  Insurance  for  the  ap- 


pellee upon  its  property  at  Anderson,  and  that 
as  the  appellee  desired  an  additional  amoont 
of  Insurance,  which  McOIlliard  &  Dark  could 
not  place  in  any  ot  their  companies,  they  ap- 
plied to  one  Henry  Coe,  the  agent  of  the  ap- 
pellant at  Indianapolis,  to  write  $4,500  addi- 
tional In  the  appellant  company.  One  Robert 
Shingler  worked  In  the  office  of  McOIlliard  & 
.Dark,  as  clerk  and  agoit;  and,  when  the  ap- 
plication for  this  additional  insurance  reached 
the  office,  he  tdephoned  to  the  office  of  Henry 
Coe  to  ascertain  If  he  would  place  the  insur- 
ance. The  call  at  the  telephone  was  answer- 
ed by  Henry  Seyfried,  the  principal  clerk  la 
Coe's  office,  who  turned  from  the  telephone  to 
ask  Coe  if  he  would  wtlte  the  insurance  for 
the  appellee,  and  Coe  answered  that  he  could 
do  so,  which  was  communicated  to  Shingler, 
who  immediately  prepared  the  necessary  pa- 
pers, and  sent  to  Coe's  office  an  application  tor 
$2,000,  and  a  policy  for  that  amount  in  the 
appellant  company  was  made  out  in  the  latter 
office,  and  sent  to  the  office  of  McGilliard  & 
Dark.  Among  the  papers  prepared  by  Shin- 
gler were  three  "slips,"  each  containing  a  de- 
scription of  the  property  to  be  insured,  one  of 
which  was  to  be  attached  to  the  policy,  one 
to  be  retained  by  the  insuring  office,  and  (me 
to  be  sent  to  the  home  office  of  the  oommuty. 
niese  papers  were  sent  to  Coe's  office  by  a 
messenger  at  about  10  o'clock  in  the  f orenocm, 
and  in  the  afternoon  of  the  same  day  the  pol- 
icy was  sent  over  from  Coe's  office  to  the  .of- 
fice of  McOIlliard  &  Dark.  The  policy  was 
dated  back  to  the  8th  of  March,  although  not 
sent  to  the  office  tUl  the  11th  of  March;  the 
reason  being  that  the  order  from  the  appellee 
to  McGilliard  &  Dark  for  the  Insurance  was 
dated  March  8,  1892,  and  the  other  policies  is- 
sued by  McGilliard  &  Dark  were  of  that  date, 
and  it  was  desired  to  have  them  all  mature 
at  the  same  time.  Shingler,  when  he  receivi 
ed  the  policy,  entered  it  upon  the  records  io 
McGilliard  &  Dark's  (^ce,  and  Inclosed  it 
with  a  letter  to  the  appellee  the  same  even- 
ing. On  March  24,  1892,  there  came  to  the. 
office  of  A  T.  Allen  (who  is  the  fire  inspector 
in  the  city  of  Indianapolis  for  the  Insurance 
companies  belonging  to  a  certain  compact 
and  whose  duty  it  is  to  inspect  buildings,  fix 
rates  of  insurance,  and  examine  the  daily  re- 
ports that  go  to  the  companies,  which  are  sent 
to  him  by  the  agencies,  and  by  him  verified, 
as  to  rate  and  form,  and,  if  found  correct, 
entered  upon  a  bo<^  kept  for  that  purpose, 
stamped  with  a  stamp  by  him,  and  sent  to 
the  proper  company)  a  "daily  r^ort"  pur- 
porting to  have  been  issued  from  the  Heniy 
Coe  agency,  and  showing  that  a  p(Alcy  simUar 
to  that  set  forth  In  the  complaint  was  Issued, 
by  the  German  Fire  Insurance  Company  to  the 
Columbia  Encaustic  Tile  Company  for  |2,000, 
and  having  the  signature,  "Henry  Coe,  Agent" 
This  report  was  mailed  to  the  ai^Uant,  as 
also  a  "monthly  report,"  which  passed  through 
the  hands  of  said  Allen,  as  fire  inspector,  and 
shows  the  issuing  of  the  same  policy.  The. 
premium  on  the  policy  wa4  duly  paid  to  Mc- 
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GnUard  &  Dark  on  tbe  15th  of  Ifarch,  1892; 
the.  p<^cy  baying  been  received  by  appdlee 
on  tbe  12tb  of  March,  tbe  fire  having  occurred 
on  the  prevlons  night.    ▲  letter  dated  March 

15,  18S2,  was  written  by  the  appellant's  sec- 
retary to  Ooe,  In  which  It  was  Insisted  that 
Ooe  had  no  authority  to  bind  the  company  on 
any  outside  risks  prohibited  on  the  company's 
list,  and  informing  him  that  he  would  have  to 
"stand  the  consequences,"  as  the  company 
would  have  promptly  refused  the  same,  if  sub- 
mitted to  it,  and  rebuking  him  for  delaying 
his  "dally  report"  from  the  8th  of  March  to 
the  24th  of  the  same  month.  The  letter  dos- 
ed as  follows:  "We  were  unaware  of  your 
action,  and  you  are  responsible  to  the  assured. 
If  yon  have  Issued  a  policy  to  them  -vrithout 
our  consent"  It  was  agreed  that  the  true 
date  of  the  letter  should  have  been  March 
25tfa,  instead  of  March  15th.  Coe  answered 
the  letter,  endeavoring  to  explain  matters,  and 
stating,  among  other  things,  that  "the  risk  in 
question  was  written  either  on  Saturday  after- 
noon, of  the  12th,  or  Monday,  the  14th.  It 
was  dated  on  the  8th  to  correspond  with  the 
other  policies  in  tbe  risk."  He  also  stated, 
"If  you  have  any  prohibited  list  which  Includ- 
ed Encaustic  Tile  Works,  I  have  never  seen 
one."  Ck>e  did  not  deny  the  writing  and  Issu- 
ing of  the  policy  in  this  letter,  nor  did  appel- 
lant's secretary  deny  the  company's  liability. 
CSoe  had  a  written  commission  from  the  appel- 
lee, authorizing  him  "to  receive  applications 
tor  insurance,  moneys  for  premiums,  and  to 
countersign.  Issue,  and  renew  policies  of  in- 
surance signed  by  the  president,  attested  by 
the  secretary,  of  the  German  Fire  Ins.  Co., 
subject  to  the  rules  and  regulations  of  said 
company,  and  such  instructions  as  may  from 
time  to  time  be  given  by  its  officers."  It  is 
claimed  that  a  list  of  prohibited  risks  was 
furnished  Coe,  but  this  was  not  attached  to 
the  commission,  and  formed  no  part  of  it 
The  list  was  not  introduced  In  evldmce, 
but  it  was  shown  by  letters  that  among  the 
prohibited  risks  was  the  following:  "All  spe- 
cials located  outside  of  your  dty  are  strictly 
prohibited."  McGlllIard  &  Dark's  office  and 
Coe's  office  had  mutual  running  accounts  with 
each  other  of  premiums  on  polides  Issued  in 
tbe  course  of  their  business  transactions  as 
brokers,  which  accounts  were  settled  from 
time  to  time  by  the  payment  of  balances.  In 
this  way  the  premium  on  tbe  appellee's  poli- 
cy was  paid  by  McOnilard  &  Dark  to  Coe, 
and  subsequently  by  the  appellee  to  McGll- 
lIard &  Dark.  In  the  monthly  account  cur- 
rent for  March,  1892,  rendered  by  Coe's  office 
to  the  appellant  the  premium  on  appellee's 
policy,  amounting  to  $25,  was  included,  and  it 
was  paid  to  appellant  by  the  check  of  Henry 
Coe,  dated  May  20,  1892,  with  a  balance  of 
$212.81,  of  which  it  was  a  part     On  August 

16,  1892,  appellant's  secretary  wrote  to  Coe, 
calling  his  attention  to  the  fact  that  he  had 
Included  in  his  March  report  a  premium  of 
(25  on  policy  Issued  to  the  Columbia  Encaus- 
tic TUe  Company,  and  daimlng-  that  tbe  risk 


in  question  had  never  been  approved  by  tbe 
company,  and  asking  him  to  furnlsb  a  correct 
report  for  the  month  of  March,  or  charge  the 
full  premium  in  his  next  report;  and  with  this 
request  Coe  compiled,  by  charg^ing  the  com- 
pany and  crediting  himself  with  the  $25.  Aft- 
er that  Coe  never  tendered  the  money  back  to 
the  appellant  or  the  assured,  but  paid  it  into 
the  hands  of  the  clerk  of  the  court  below 
when  the  suit  was  Instituted,  January  4, 1893. 
Two  other  risks  outside  of  the  city  of  Indlan- 
apcdls— one  at  Anderson,  and  one  at  Nobles- 
vllle— had  been  written  by  Coe  in  this  compa- 
ny, and  accepted  by  it  The  appellee  had  no 
knowledge  of  any  restriction  <xe  limitation  on 
the  powers  of  Henry  Coe  as  agent  of  the  ap- 
pellant In  response  to  a  letter  sent  by  Car- 
ter &  Brown,  attorneys  for  appdiee,  to  the 
appellant  the  secretary  wrote  referring  them 
to  Henry  Coe,  of  Indianapolis,  who  they  said 
would  "attend  to  the  matter  and  satls^  the 
assured,"  as  he  bad  promised  the  company 
repeatedly,  and  that  the  latter  had  expected 
that  he  had  done  so  before  the  writing  of  the 
letter.  There  was  also  evidence  to  show  that 
Coe  was  not  present  when  the  policy  was 
signed  and  delivered;  that  he  bad  never  au- 
thorized the  signing  of  his  name  to  the  same, 
but  that  it  was  signed  by  Seyfried,  the  chief 
clerk  In  his  office;  and  that  Coe  did  not  know 
how  tbe  policy  was  issued,  nor  had  he  seen 
the  dally  reports  or  the  monthly  repwrta  sent 
from  his  office.  Seyfrled's  duties  were  to  at- 
tend to  the  details  of  the  office,  writing  poli- 
des, keeping  the  books,  writing  dally  reports 
and  forwarding  them  to  the  manager.  Sey- 
fried bad  been  signing  Coe's  name  to  policies 
issued  from  Coe's  office  prior  to  the  signing  of 
the  policy  In  suit  to  whldi  no  objection  was 
made  by  Coe.  Seyfried  also  habitually  sign- 
ed Coe's  name  to  the  dally  reports,  with  the 
latter's  consent.  He  passed  upon  and  accept- 
ed risks  in  Coe's  absence,  and  had  authority 
to  do  so.  There  was  evidence  to  show  that 
it  was  customary  for  Seyfried  to  sign  Coe's 
name  to  policies,  and  that  Ooe  permitted  the 
same  to  be  done  without  objecting  thereto. 

We  are  of  opinion  that  the  evldencie  amply 
warranted  a  finding  that  the  policy  was  exe- 
cuted by  the  appellant,  to  say  nothing  of  the 
acts  of  appellant's  agents  which  the  appellee 
rellea  upon  to  establish  a  ratification.  It  Is 
true  that  the  policy  shows  that  "In  any  mat- 
ter relating  to  this  Insurance,  no  person,  un- 
less duly  authorized  In  writing,  shall  be 
deemed  the  agent  of  this  company."  If  it  be 
granted,  for  tbe  sake  of  the  argument  that 
this  clause  requires  the  applicant  for  insur- 
ance to  ascertain  whether  or  not  the  person 
assuming  to  act  as  agent  Is  supplied  with 
the  proper  commission,  and  what  it  contains, 
it  still  does  not  follow  tiiat  any  limitation 
such  as  the  appellee  was  bound  to  take  cog- 
nizance of  was  flaced  upon  the  authority  of 
Henry  Coe.  An  agent  holding  a  commission 
from  an  insurance  company  authorizing  him 
to  take  rlsksl  generally,  without  placing  any 
limitation  thereon;  either  as  to  the  kind  of 
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risks  h«  Is  authorized  to  take,  or  the  terri- 
tory within  which  they  may  be,  Is  a  gen- 
eral, and  not  a  special,  agent.  The  commlB- 
slon  which  Ooe  held  was  general  in  its 
terma,  and,  as  we  have  seen,  conferred  an- 
thorlty  npon  him,  without  limit,  "to  receive 
applications  for  Insnrance,  moneys  for  pre- 
minms,  and  to  countersign,  issue,  and  renew 
iwlicies  of  insnrance  signed  by  the  president 
and  attested  by  the  secretary."  That  he 
should  be  confined  In  his  transactions  to  in- 
surance upon  property  in  the  city  of  Indian- 
apolis is  nowhere  indicated,  nor  is  the  fact 
that  he  Is  designated  In  the  introductory  por- 
tion of  the  commission  as  "Henry  Coe,  of 
Indianapolis,"  indlcatlTe  of  the  fact  that  his 
authority  is  limited  to  IndlanaiMlls.  Our 
opinion  is  that  Coe  was  a  genenil,  and  not 
a  special,  agent. 

Appellant's  counsel  strenuously  contend 
that  because  of  the  clause  in  the  commission, 
that  he  shall  be  "subject  to  the  rules  and 
regulations  of  the  company,  and  such  in- 
structions as  may  from  time  to  time  be 
given  him,"  applicants  for  insurance  who 
dealt  with  Coe  were  put  upon  their  Inquiry 
and  it  became  their  duty,  at  their  peril,  to 
know  what  were  the  "rules  and  regulations 
«f  the  company,"  and  what  the  "instructions 
from  time  to  time  given  him."  Counsel  says: 
"There  was  clearly  an  object  in  inserting 
such  provision  plainly  and  in  the  body  of  the 
<»ntract,  or  It  would  not  have  been  inserted. 
The  only  object  that  could  possibly  be  at- 
tained would  be  to  give  notice  to  the  per- 
son accepting  such  contract  that  It  will  not 
be  a  contract  unless  the  party  pretending 
■to  represent  the  appellant  has  authority  in 
writing,  and  therefore  suggests  an  examina- 
tion to  determine  whether  there  are  any  re- 
strictions or  limitations  In  such  authority. 
It  is  a  notice  for  the  common  protection  of 
the  Insurer  and  insured.  It  is  the  exact  op- 
position of  a  secret  instruction  or  order  ex- 
isting between  the  Insurer  and  Its  agent,  be- 
.cause  it  is  a  caution  addressed  to  the  per- 
son about  to  accept  such  contract,  and  It  is 
respectfully  suggested  that  there  could  be  no 
surer  or  fairer  way  of  imparting  such  cau- 
tion than  by  Inserting  it  in  the  face  of  the 
•contract  about  to  be  entered  Into.  There 
is  no  occasion  for  discussing  the  question  of 
secret  arrangements  between  principal  and 
agent,  for  it  Is  conceded  that  secret  arrange- 
ments not  communicated  to  others  are  not 
binding  upon  them."  The  appellant's  learned 
counsel  thus  concedes  that  any  secret  in- 
Btmctions  from  the  company  to  Ooe,  which 
had  not  been  communicated  to  appellee,  were 
not  binding  upon  It.  But  what  can  the  In- 
structions given  the  agent  "from  time  to 
time"  be,  but  "secret  arrangements"  between 
the  company  and  its  agent?  Surely,  it  can- 
not be  the  law  that  when  the  assured  re- 
ceives his  policy,  reads  It  over,  and  discov- 
ers in  the  great  mass  of  finely-printed  mat- 
ter the  clause  referred  to,  It  devolves  upon 
Jxlm  to  demand  «f  the  agent  that  the  latter 


show  to  him  the  various  letters  he  may  have 
received  from  the  company  "from  time  to 
time,"  in  order  to  ascertain  what  his  latest 
Instructions  are.  Such  a  requirement  would 
entail  upon  the  assured  a  burden  which  is 
sanctioned  byneitherlawnorgood  conscience. 
The  Instructions  are  fairly  within 'the  term 
"secret  arrangements,"  and  the  assured  can- 
not be  bound  by  them,  unless  it  be  shown  that 
he  had  beea  given  notice  thereof.  Kerlln  v. 
Association,  8  Ind.  App.  632,  S5  N.  B.  39,  and 
36  N.  B.  1S6.  We  fuUy  agree  with  appellee's 
counsel  that  Coe  would  have  been  equally 
subject  to  the  rules  and  regulations  of  the 
company,  and  the  instructions  from  time  to 
time  transmitted  to  him,  had  there  been  no 
such  a  provision  in  his  comtnlsslon.  The 
fact  that  it  was  there  Inserted  did  not 
change  his  duties  in  this  respect;  nor  did 
it  change  the  relations  sustained  to  him  by 
the  public,  or  by  those  who  dealt  with  him. 
These  were  bound  to  know,  even  in  the  ab- 
sence of  any  commission,  that  Coe  was  gov- 
erned by  the  rules  and  regulations  of  the 
company  that  employed  him,  and  that  he 
was  subject  to  Its  Instructions.  But  they 
were  not  bound  to  know  what  these  rules 
and  regulations  and  instructions  were,  un- 
less these  had  been  brought  to  their  atten- 
tion by  the  company  or  its  agents.  This  rule 
Is  not  applicable  to  Insurance  contracts 
alone,  but  It  applies  to  all  contracts.  Com- 
mercial Union  Assur.  Co.  v.  State,  113  Ind. 
831,  337,  15  N.  E.  51& 

'  Nor  can  we  say  that  the  policy  was  In- 
Talld  because  Coe's  name  was  signed  by  Sey- 
fried,  the  chief  clerk  of  his  office.  The  Jury 
was  not  without  evidence  from  which  it  had 
the  right  to  conclude  that  Seyfried  was  au- 
thorized to  sign  Coe's  name  to  policies. 
There  was  also  evidence  from  which  the  Ju- 
ry could  determine  that  the  company  knew, 
or  should  have  known,  that  Seyfried  waa 
employed  by  Coe,  and  passed  upon  appli- 
cations, and  signed  his  name,  and  was  in 
the  habit  of  acting  for  him,  in  such  mat- 
ters. The  company  was  therefore  responsi- 
ble, not  only  for  the  acts  of  Its  commission- 
ed agent,  within  the  scope  of  the  authority 
expressly  conferred  by  the  commisslen,  but 
also  for  the  acts  of  Seyfried  In  connection 
with  the  business  of  insurance  in  which  he 
was  engaged.  Insurance  Co.  v.  Hartweli, 
123  Ind.  177,  24  N.  Ei.  100.  In  the  case  Just 
cited  the  supreme  court  quote  with  approval 
the  following  language  from  the  case  of  Du- 
luth  Nat.  Bank  v.  Knozrille  Fire  Ins.  Co., 
86  Tenn.  76.  1  S.  W.  68a:  "Not  only  is  the 
insurer  responsible  for  the  acts  of  its  agent 
within  the  scope  of  his  agency,  but  also  for 
the  acts  of  its  agenfs  clerks,  or  any  per- 
son to  whom  he  delegates  authority  to  dis- 
charge his  functions  for  him.  Of  course,  the 
acts  must  be  done  by  some  person  author- 
ized expressly  or  Impliedly  by  the  agent,  and 
under  such  circumstances  that  the  insurer 
knew,  or  ought  to  have  known,  that  othcnr 
persons  would  be  employed  by,  and  to  act 
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for,  the  agent"  What  has  Just  been  said 
is  equally  pertinent  to  the  point  made  by 
appellant's  counsel,  that  because  the  policy 
was  procnred  through  the  agency  of  McGll- 
liard  &  Dark,  insurance  brokers,  said  Mc- 
GUIiard  &  Dark  were  the  agents  of  appellee, 
and  were  bound  to  ascertain  whether  Bey- 
fried  had  authority  In  writing  to  act  for  it, 
and  that  as  McGllliard  &  Dark  knew,  or 
had  reason  to  know,  that  Coe's  name  was 
signed  to  the  policy  by  Seyfried,  the  appel- 
lee was  bound  by  snch  knowledge;  said  Mc- 
Gllliard &  Dark  being,  in  law,  agents  of  ap- 
pellee. The  case  last  above  cited  holds  oth- 
erwise. 

The  appellant's  counsel  urges  numerous  er- 
rors in  the  admission  and  rejection  of  testi- 
mony. The  evidence  relating  to  the  duties  of 
Seyfried  In  Coe's  office,  his  custom  in  passing 
upon  applications  for  Insurance,  signing  Coe's 
name  to  policies  and  reports,  etc.,  was  clear- 
ly competent  This  was  so,  we  think,  Inde- 
p^ident  of  the  averments  in  the  second  para- 
graph of  the  reply.  It  tended  to  prove  the 
execution  of  the  policy,  which  was  denied 
under  oath.  It  was  a  part  of  the  appellee's 
original  case,  and  was  eminently  proper.  Nor 
was  it  error  to  admit  in  evidence  the  policy 
in  suit,  the  proof  of  loss,  and  the  correspond- 
ence between  Coe  and  the  appellant  The 
"list  of  risks"  kept  in  Coe's  office,  being  a 
part  of  his  private  instructions  from  the  ap- 
pelant 'Was  properly  rejected  by  the  court 
It  could  not  bind  the  appellee,  in  the  absence 
of  any  proof  of  knowledge  on  its  part  as  to 
the  existence  of  such  list  or  other  Instruc- 
tions when  the  insurance  was  taken  out 
The  court  committed  no  reversible  error  in 
excluding  some  correspondence  offered  by  ap- 
pellant alleged  to  have  occurred  between  its 
secretary  and  Coe  after  the  fire.  The  fact 
that  appellant  repudiated  the  risk  after  the 
loss  would  not  relieve  it  from  liability.  The 
correspondence  was  in  the  nature  of  self- 
serving  declarations.  It  was  properly  ex- 
cluded. 

There  was  no  irreconcilable  conflict  be- 
tween the  general  verdict  and  the  answers 
of  the  Jury  to  the  interrogatories,  and  the 
court  consequently  did  not  err  in  overruling 
the  appellant's  motion  for  Judgment  notwith- 
standing the  general  verdict 

The  instructions  given  by  the  court  of 
which  the  appellant  complains,  are  in  full 
harmony  with  our  view  of  the  law  gov^ulng 
this  case.  If,  in  some  particulars,  they  were 
,not  as  full  as  might  be  desired,  under  the 
issues,  the  appellant  should  have  sought  to 
amplify  them  by  instructions  proposed  by  its 
counsel,  and  submitted  to  the  court  with  a 
request  that  they  be  given.  When  an  in- 
struction is  correct  as  far  as  It  goes,  the 
party  who  desires  a  more  complete  state- 
ment of  the  law  must  ask  for  it,  and  meet 
with  a  refusal,  before  he  can  complain  of 
the  court's  action.  HIndman  v.  Timme,  8 
lad.App.  416,  35  N.  E.  1046. 

▲  number  of  Instructions  requested  by  ap- 


pellant's counsel  were  refused,  and  the  re- 
fusal Is  properly  assigned  in  the  motion  for 
a  new  trial.  The  appellee's  counsel  make  the 
point  that  the  record  fails  to  show  that  these 
requests  were  made  prior  to  the  beginning 
of  tbe  argument  and  in  this  they  are  borne 
out  by  tbe  record.  Errw  cannot  be  predicat- 
ed upon  the  refusal  to  give  instructions,  un- 
less the  record  discloses  affirmatively  that 
they  were  tendered  opportunely,  which  means 
before  the  commencement  of  the  argument. 
Rev.  St  1894,  {  543  (Rev.  St  1881,  {  534);  Kack- 
ley  V.  Railroad  Co.,  7  Ind.  App.  160,  34  N.  E. 
532;  EUIott  App.  Proc.  gg  731,  733,  735,  736. 
"One  complaining  of  a  ruling,"  say  the  su- 
preme court  "must,  in  order  to  secure  a  re- 
versal, affirmatively  show  that  he  placed  him- 
self in  an  attitude  to  rignttully  ask  that 
which  the  court  refused  him.  If  this  be  not 
done,  the  presumption  of  regularity  which 
always  attends  the  proceedin<^  of  the  trial 
court  in  tbe  absence  of  a  contrary  showing 
will  require  the  appellate  court  to  assume 
that  the  party  did  not  do  that  which  the  law 
required  him  to  do  in  order  to  entitle  him  to 
the  ruling  asked."  Puett  v.  Beard,  86  Ind. 
104,  107. 

We  have  disposed  of  all  the  questions  pre- 
sented for  our  determination,  and  are  of  opin- 
ion that  no  reversible  error  is  shown  to  have 
been  committed.   Judgment  affirmed. 


(U  Ind.  App.  478) 

SUNNTSIDB  COAL  &  COKE  CO.  v. 

RBITZ  et  al. 

(ApiM^lIate  Goort  of  Indiana.     March  4,  1896.) 

Trespass  to   Land  —  Minino   Ck>Ai.  —  Corpoba- 

TIONB  — MSASCRE  OF   DaMAOBS  —  TBIAL— EXCBP- 

TIOX8  TO  Exclusion  op  Bvioestcb— Motion  roB 
Kew  Triai/— Habhless  Ebrob. 

1.  A  complaint  In  trespass  alleged,  as  dam- 
ages, a  permanent  Injnry  to  tbe  freehold,  and 
the  severance  and  conveniion  of  coal  mined  there- 
from. Plaintiffs  evidence  was  confined  entiie- 
ly  to  the  value  and  amount  of  the  coal  taken  from 
flie  land.  Held,  that  it  was  not  error  to  exclude 
evidence  offered  by  defendant  as  to  the  value  of 
the  land  Itaelf,  before  and  after  the  coal  was  tak- 
en therefrom. 

2.  In  an  action  for  trespass  to  land,  the 
court  excluded  a  qnestion  as  to  the  value  of  the 
land,  If  the  trespass  had  not  been  committed,  and 
defendant,  after  objection,  offered  to  prove  the 
value  of  the  land  before  and  after  the  trespass, 
and  that  the  damages  did  not  exceed  a  certain 
amount,  and  excepted  to  the  mling  excluding 
the  question  and  evidence.  Defendant  made  no 
further  attempt  to  prove  the  value  of  the  land 
after  the  trespass.  Held,  that  the  exclusion  of 
the  evidence  was  not  available  to  defendant  on 
appeal. 

8.  Where  the  exclusion  of  evidence  is  re- 
lied on  as  error,  the  motion  for  a  new  trial  should 
allege  as  error  both  the  exclnsion  of  the  question 
and  the  exclusion  of  the  offer  made  by  appel- 
lant to  prove  the  facts  which  the  answer  would 
have  proved. 

4.  For  an  intentional  trespass  to  land,  con- 
sisting of  the  taking  of  coal  therefrom,  the  meas- 
ure of  damages  is  the  permanent  injury  done  to 
the  freehold,  plus  the  value  of  the  coal  mined, 
without  any  allowance  for  the  cost  of  mining 
the  coal. 

6.  A  corporation  may  be  liable  for  a  tres- 
pass committed  by  its  agent  as  for  an  intention- 
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al  treepasa,  thotigh  the  board  of  directors  was  not 
aware  thereof. 

6.  That  the  agent  of  a  mining  corporation, 
in  mining  coal  in  certain  land,  acted  under  the 
belief  that  the  coal  was  owned  by  the  corpora- 
tion, when,  in  fact,  it  did  not  have  even  color  of 
title  thereto,  there  being  no  mistake  in  the  iden- 
tity of  the  land,  does  not  prevent  the  trespass 
from  being  an  intentional  one. 

7.  The  admission  of  incompetent  evidence, 
which  tends  merely  to  prove  a  fact  otherwise 
clearly  proven  by  competent  evidence,  is  harm- 
less. 

8.  Where  the  evidence  is  so  sAight  that  no 
well-constracted  mind  can  infer  from  it  the  fact 
which  it  is  offered  to  establish,  it  is  proper  to 
Instruct  that  there  is  no  evidence  warranting 
the  jury  to  find  the  fact. 

9.  In  an  action  for  an  Intentional  trespass  to 
land,  consisting  of  the  mining  of  coal  therefrom, 
plaintiff  may  recover,  as  damages,  the  highest 
value  of  the  coal  after  severance  until  suit  was 
brought,  without  any  allowance  for  the  cost  of 
mining  the  coal. 

Reinhard,  J.,  dissenting. 

On  petition  for  rehearing.    OTermled. 
For  original  opinion.  Bee  39  N.  E.  541. 

LOTZ,  J.  And  afterwards,  to  wit,  on  the 
4th  day  of  March,  1896,  the  court  being  ad- 
vised, overruled  the  petition  for  rehearing 
heretofore  filed  herein  by  appellant. 

The  appellant  has  petitioned  the  court  for 
a  rehearing  In  this  case,  and  makes  an  ear- 
nest and  forcible  argument  in  support  there- 
of. It  concedes  that,  in  the  court  below,  and 
on  the  former  presentation  In  this  court,  the 
greater  stress  was  put  upon  the  right  of  the 
plaintiff  to  maintain  the  action  while  he  had 
an  equitable  title  only  to  the  lands,  and  as 
to  the  measure  of  damages.  It  is  assumed 
that,  owing  to  such  stress,  this  court  over- 
looked the  Importance  of  other  questions,  and 
was  led  into  consequent  error.  As  to  this 
Intimation  we  desire  to  say  that  we  gave 
each  question  a  careful  consideration,  and 
reached  the  conclnsion  that  substantial  jus- 
tice had  been  done  by  the  Judgment  rendered, 
and  tliat  no  error  intervened  that  would 
cause  a  reversal.  In  view  of  the  earnest- 
ness of  appellant's  argument,  we  proceed  to 
give  the  points  made  in  the  petition  a  fur- 
ther consideration.  It  is  conceded  that  no 
coal  was  taken  from  block  16  since  the  appel- 
lee became  the  owner.  Block  11  alone  Is  in 
question.  Upon  the  trial  of  the  case,  the  ap- 
pellant produced  two  witnesses  and  propound- 
ed this  question,  "What  Is  the  market  value 
of  the  fee  simple  of  plaintltTs  real  estate  in 
block  11,  Lamasco,  without  considering  any 
Improvements  upon  It,  and  upon  the  supposi- 
tion that  the  coal  vein  Is  untouched,  and  that 
the  coal  is  still  there?"  The  plaintifTs  ob- 
jection to  the  question  was  sustained.  "The 
defendant  company  offered  to  •  •  •  show 
that  the  total  value  of  the  plaintiff's  real  es- 
tate In  block  11,  Lamasco,  without  the  Im- 
provements upon  It,  and  upon  the  supposi- 
tion that  the  coal  rein  under  it  Is  untouched, 
and  that  all  the  coal  is  still  there.  Is  not  more 
than  $3,000.  and  that  the  market  value  of 
said  real  estate,  with  the  coal  mined  out  and 
taken  away.  Is  aa  much  as  $2,900,  and  that 


the  difference  between  the  market  value  ot 
the  real  estate,  without  any  coal  having  been 
taken  from  it  by  the  defendant,  and  with  the 
coal  having  been  taken  from  It  by  the  defend- 
ant. Is  not  more  than  $75.  The  objection  of 
the  plaintiff  to  this  question  and  to  this  evi- 
dence was  sustained  by  the  court,  the  de- 
fendant company  at  the  time  excepting  to  the 
ruling  of  the  court"  In  Its  motion  for  a  new 
trial,  the  appellant,  as  one  of  the  causes, 
made  this  assignment:  "The  court  erred  In 
sustaining  the  objections  of  the  plaintiff  to 
the  following  questions  to  the  witnesses  HI- 
ram  B.  Reed  and  Elder  Cooper,  and  In  sus- 
taining the  plaintiff's  objection  to  said  ques' 
tlon  to  each  of  said  witnesses,  viz.  (setting 
out  the  question  as  above]." 

We  have  made  these  quotations  from  the 
record  in  order  to  present  the  precise  rulings 
Involved.  In  the  original  opinion  it  is  stated 
that  the  appellee's  evidence  of  damage  was 
confined  strictly  to  the  value  of  the  coal  tak- 
en, and  that  no  effort  was  made  to  recover 
for  any  injuries  done  to  the  realty.  Appel- 
lant's counsel  characterizes  this  statement  as 
a  palpable  mistake.  Let  us  see  who  is  mis- 
taken. The  gravamen  of  each  paragraph  of 
the  complaint  Is  trespass  to  the  real  estate, 
and  the  severance  and  conversion  of  the  coaL 
Here  are  two  clear  and  distinct  elements  of 
damage, — a  permanent  injury  to  the  realtyi 
and  the  conversion  of  the  coal  severed.  It  is 
immaterial  whether  the  one  be  designated  as 
trespass  and  the  other  trover,  or  whether  the 
two  be  combined  in  an  action  for  trespass. 
Trespass  and  trover  are  sometimes  concur- 
rent remedies.  When  two  tortious  acts  are 
separate  and  distinct  as  to  time  and  place, 
the  general  rule  is  that  the  pleader  must  sev- 
er, or  state  them  in  separate  counts  or  para- 
graphs; but,  if  several  injuries  flow  from  one 
single  act,  or  from  one  continuous  series  of 
acts,  they  may  all  be  united  in  one  count  or 
paragraph.  This  Is  the  conunon-Iaw  rule. 
Steph.  PI.  89  (note  by  Heard);  Stnrgls  t. 
Warren,  11  Vt.  433.  And  this  rule  Is  espe- 
cially applicable  under  our  code  practice,  In 
which  distinct  forms  of  action  are  abolished. 
It  is  true  that,  under  the  averments  of  the 
complaint,  the  plaintiff  was  entitled  to  re- 
cover damages  done  to  the  realty,  as  well  aa 
for  the  coal  severed  and  converted.  There 
are  two  distinct  grounds  of  recovery  stated. 
But  the  plaintiff  offered  no  evidence  what- 
ever of  the  amount  of  damages  he  sustained 
on  account  of  any  permanent  Injury  to  his 
real  estate.  He  confined  his  evidence  of  dam- 
ages to  the  amount  and  value  of  the  coal  tak- 
en, and  no  witness  testified  to,  nor  was  there 
a  scintilla  of  evidence  that  the  plaintiff  suf- 
fered, other  damage,  even  to  the  extent  of 
one  cent  It  is  true  that  the  plaintiff  might 
have  recovered  other  damages  under  the  alle- 
gations; but  if  he  chose  to  waive  or  aban- 
don one  ground,  by  falling  to  offer  any  evi- 
dence thereon,  the  appellant  should  esteem  It 
a  matter  of  congratulation  rather  than  of 
complaint    If  expressions  be  found  in  the 
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plaintiff's  evidence  wblch  might  hare  been 
used  as  tending  to  show  that  his  real  estate 
suffered  Injury,  It  Is  clear  that,  in  the  absence 
of  any  proof  of  the  amount  of  such  damages, 
such  evidence  was  merely  Incidental,  and 
that  its  sole  purpose  was  to  sho-w  the  amount 
of  the  coal  which  had  been  mined,  and  its 
value.  By  no  poesibillty  could  such  evidence 
be  considered  as  fixing  the  amount  of  the 
damages  to  the  realty  other  than  nominal. 
The  Jury  could  not  possibly  find  damages  that 
were  not  proved,  or  attempted  to  be  proved, 
or  concerning  wblch  there  was  not  a  sylla- 
ble of  evidence.  At  the  most,  under  such 
evidence,  the  Jury  could  assess  nominal  dam- 
ages only  for  Injuries  to  the  realty;  and  the 
authorities  are  all  agreed  that  it  is  harmless 
error  to  assess  or  faU  to  assess  nominal  dam- 
ages. Brauns  v.  Glesige,  130  Ind.  167,  29  N. 
B.  1061.  The  coal,  as  it  lay  In  place  in  the 
vein,  was  a  part  of  the  realty.  When  It  was 
severed.  It  became  a  cbatteL  The  severance 
did  not  change  Its  ownership.  The  owner  of 
the  land  was  still  the  owner  of  the  coal. 
When  It  was  carried  away  and  converted, 
the  owner  was  entitled  to  recover  its  value 
as  a  chattel  For  this  Injury  the  defendant 
must  respond,  independently  of  any  question 
as  to  the  injury  or  damages  done  to  the  land. 
If  the  plaintiff  abandoned  his  claim  for  dam- 
ages as  to  the  Injury  done  his  lands,  and 
gave  no  evidence  whatever  as  to  the  amount 
of  such  damages,  It  is  difficult  to 'see  upon 
what  hypothesis  the  defendant  was  entitled 
to  make  proof  of  the  value  of  the  land,  either 
before  or  after  the  entry.  If  the  plaintiff  bad 
brought  suit  against  the  defendant  for  a  per- 
sonal injury,  claiming  damages  for  the  pain 
inflicted,  the  loss  of  time,  and  that  he  was 
prevented  from  fulfilling  a  contract  by  which 
he  could  have  made  a  large  profit,  and  if,  up- 
on the  trial,  he  offered  no  evidence  whatever 
as  to  such  contract,  would  the  defendant  be 
permitted  to  prove  that  the  plaintiff  never 
bad  any  such  contract,  and  that  he  suffered 
no  damages  on  account  thereof?  Or,  sup- 
pose the  plaintiff  had  sued  for  goods  sold  and 
delivered,  in  one  item  claiming  for  coal,  and 
In  another  for  lumber,  and  if,  upon  the  trial, 
he  offered  evidence  as  to  the  coal,  but  gave 
none  whatever  as  to  the  lumber;  would  It  be 
contended  that  the  defendant  should  be  per- 
mitted to  prove  that  It  never  purchased  any 
lumber  of  the  plaintiff  7  A  bare  statement  of 
such  a  proposition  is  its  own  refutation.  But 
this  Is  precisely  the  attitude  of  the  appellant 
In  its  contention  on  this  point.  We  repeat, 
again,  that  the  evidence  of  the  plaintiff  as  to 
the  amount  of  damages  was  confined  strictly 
to  the  coal  taken,  and  that  not  a  syllable  of 
evidence  as  to  the  amount  of  the  damages  to 
the  real  estate  was  given,— not  even  to  the 
extent  of  one  cent 

But  there  are  other  reasons  why  there  was 
no  error  In  the  rulings  of  the  court  on  these 
points.  Conceding,  for  the  sake  of  the  argu- 
ment, that  the  question  was  a  proper  one, 
was  the  offer  a  proper  one!   The  sustaining 


of  an  objection  to  a  proper  question  is  not, 
of  itself,  reverpible  error.  It  must  be  follow- 
ed up  by  an  offer  to  prove.  The  answer  to 
a  question  should  be  responsive  to  it,  neither 
more  or  less.  If  the  offer  to  prove  be  im- 
pertinent, or  exceed  the  proper  response,  such 
additional  matter  is  not  available.  In  Uray 
V.  Blzroth,  10  Ind.  App.  587,  592,  87  N..B.  551, 
this  court,  by  Gavin,  J.,  said:  **The  offer  to 
prove  Included  much  more,  but  the  addition- 
al matter  is  not  available,  because  not  re- 
sponsive to  the  question."  This  case  fur- 
nishes a  forcible  illustration  of  the  rule.  It 
Is  the  settled  law  of  this  state  that.  In  prov- 
ing the  damages  to  real  estate  with  and  with- 
out given  changes  as  to  its  condition,  a  wit- 
ness may  give  his  opinion  as  to  its  value  with, 
and  as  to  Its  value  without,  such  changes; 
but  the  witness  has  no  right  to  g^lve  his  opin- 
ion as  to  the  damages,  for  that  is  a  question 
for  the  Jury.  Yost  v.  Conroy,  92  Ind.  464; 
City  of  Lafayette  v.  Nagle,  113  Ind.  425,  15 
N.  E.  1.  The  only  proper  response  to  the 
question  propounded  would  be  the  opinion  of 
the  witness  as  to  the  market  value  of  the 
land,  upon  the  supposition  that  the  coal  re- 
mained untouched  in  the  land.  If  this  had 
been  answered,  it  could  have  availed  the  ap- 
pellant nothing;  for,  without  proving  the 
value  of  the  laud  after  its  removal,  the  Jury 
would  have  no  baids  upon  which  to  estimate 
the  damages.  No  proper  attempt  was  made 
to  prove  the  value  after  the  removal.  No 
question  was  asked  that  called  for  such 
proof.  The  offer  is  also  obnoxious  because  it 
contains  the  witness'  estimate  of  the  dam- 
ages. This  is  contrary  to  all  the  later  ad- 
judications of  this  state.  The  offer,  as  made, 
was  an  entirety.  The  court  ruled  upon  it  as 
ao  entirety,  for  there  was  but  one  ruling.  If 
some  iMrts  of  the  offer  were  responsive  to 
the  question,  and  other  parts  not  responsive, 
it  was  the  duty  of  the  appellant  to  separate 
the  proper  from  the  Improper.  Nor  does  the 
offer  show  by  whom,  or  by  what  witnesses, 
the  proof  could  be  made.  Tb»  offer  includ- 
ed much  more  than  was  embraced  by  the 
question  propounded  to  the  witnesses.  No 
inference  arises  that  certain  proof  can  be 
made  by  a  witness,  when  no  question  is  pro- 
pounded that  calls  for  such  proof.  If  the 
evidence  wblch  a  party  wishes  to  introduce 
rests  in  pB>vl,  then  the  witness  from  whom 
the  proof  is  to  be  made  must  be  placed  upon 
the  stand,  and  a  proper  question  propounded; 
and,  if  objected  to,  then  an  offer  should  be 
made,  which.  In  some  form,  should  contain 
a  statement  to  the  court  that  the  witness  will. 
If  permitted,  testify  to  a  cotaln  specified 
fact.  City  of  Bvansvllle  ▼.  Thacker,  2  Ind. 
App.  370,  28  N.  E.  569;  Smith  v.  Oorham,  119 
Ind.  436,  21  N.  E.  1096.  The  offer  in  this  case 
does  not  show  that  the  witness  would,  if  per- 
mitted, testify  to  a  given  fact  only.  It  in- 
cluded a  fact  not  responsive  to  the  question 
There  was  an  attempt  to  make  proof  of  a 
fact  concerning  which  no  inquiry  was  made. 
There  is  still  another  reason  why  the  rul- 
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tnsB  OD  the  qnestlons  and  offer  are  not  aTaO- 
aUe.  The  motion  for  a  new  trial  aasigna  as 
a  caoae  the  sustaining  of  the  objectlonB  to 
the  questions  only.  It  is  not  assigned  as  a 
cause  that  the  court  erred  In  ezdodlng  the 
offer.  The  ruling  on  the  question  alone  does 
not  present  available  error.  To  make  It  so, 
it  should  be  coupled  with  the  mllng  In  ex- 
cluding the  offer.  This  might  be  done,  either 
in  a  separate  cause,  or  by  embracing  both 
rulings  in  one  specification.  It  takes  both 
mlings  to  present  available  error,  and  no 
complaint  Is  made  in  the  motion  for  a  new 
trial  as  to  the  ruling  in  ezclndlng  the  offer. 
Conceding,  without  deciding,  that  the  plain- 
tiff was  entitled  to  recover  damages  other 
than  for  taking  coal,  and  that  the  defendant 
was  entitled  to  show  that  there  was  no  injury 
done  the  realty,  stUl,  If  the  defendant  made 
no  proper  effort  to  that  end,  there  was  no  er- 
ror in  the  ruling  of  the  court  excluding  such 
testimony,  nor  In  overruling  the  motion  for 
a  new  triaL  It  is  sufficient,  for  the  purposes 
of  this  case,  to  say  that  the  defendant  pro- 
pounded no  question,  nor  made  any  proper 
effort  to  show  the  value  of  the  real  estate 
after  the  removal  of  the  coal,  at  any  time, 
and  that  it  made  no  complaint,  in  the  motion 
tor  a  new  trial,  on  account  of  the  exdnslon 
of  snch  evidence. 

As  to  instructions  1  and  6  given  by  the 
conrt.  It  is  only  necessary  to  say  that  appel- 
lant did  not  assail  them  in  its  original  brief. 

It  is  further  contended  that  the  conrt,  in  its 
former  opinion,  summarily  disposed  of  appel- 
lant's objections  to  certain  evidence  going  to 
the  intention  of  a  witness,  Jabes  Wooley,  and 
that  the  admission  of  such  evidence  was  re- 
versiUe  error.  The  admission  of  evidence 
tending  to  show  the  knowledge  and  Intention 
of  appdlant's  agents  at  the  time  of  making 
the  entry  was  proper,  and  important  under 
the  issoes  formed.  If  the  trespass  was  com- 
mitted intentionally,  then  the  law  fixes  one 
role,  and  if  unintentionally,  then  another 
role,  for  the  measurement  of  the  damages. 
Whatever  the  rule  may  be  elsewhere,  it  is 
settled,  in  this  state,  that,  in  an  inadvertent 
or  unintentional  trespass  upon  lands,  the  dam- 
ages should  be  measured  by  the  permanent 
injury  done,  plus  the  value  of  the  product 
severed  immediately  after  the  severance,  less 
the  cost  of  the  labor  expended  upon  them; 
the  burden  being  on  the  defendant  to  show 
•Bch  cost.  If  the  trespass  be  Intentionally 
committed,  the  damages  should  be  measured 
by  the  permanent  Injury  done,  plus  the  value 
of  the  products  severed  at  the  time  of  their 
conversion,  or  thdr  highest  market  price  at 
any  thne  between  the  severance  and  the  con- 
version; and  the  trespasser  is  not  entitled  to 
any  reduction  on  account  of  the  labor  expend- 
ed <»i  such  products.  It  is  held,  in  some 
cases,  that  the  plaintiff  is  entitled  to  the  high- 
est iwlce  of  his  property  from  the  time  of  the 
taking  to  the  time  of  the  trial.  It  was  said 
by  the  supreme  court,  in  Ellis  v.  Wire,  S3  Ind. 
127:    "Or  it  has  been  held  that  the  law  wlU, 
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upon  the  principle  ct  natural  Justice  that  a 
wrongdoer  ought  not  to  be  allowed  to  make  a 
profit  by  his  own  willful  tort,  treat  the  conver- 
sion of  proi>wty  of  fiuctuatlng  value  as  oc- 
curring at  such  time  between  the  taking  and 
the  trial  as  the  property  bears  the  highest 
price  In  the  market."  In  Wooden  Ware  Co. 
V.  U.  B.,  106  U.  S.  4S2,  1  Sup.  Ot.  898,  which 
was  an  action  for  timber  cut  and  removed. 
It  is  stated  in  the  syUabus  that,  where  the 
defendant  is  a  willful  trespasser,  the  measure 
of  the  damages  is  the  full  value  of  the  prop- 
erty at  the  time  and  place  of  demand,  or  of 
suit  brought,  with  no  deduction  for  labor  or 
expense.  That  the  appellant  did  conunit  the 
tresiwss,  and  sever,  remove,  and  convert  the 
coal,  were  undisputed  facts.  The  witness  Ja- 
bee  Wooley  was  the  superintendent  of  the 
appellant's  coal  mine  at  the  time  the  entry 
upon  the  plaintiff's  lands  was  made.  It  was 
an  admitted  fact  that  there  was  one  main 
entry,  running  south  from  the  shaft,  from 
which  several  entries  were  made  to  the  east; 
the  third  east  entry  being  under  the  plaintiff's 
land.  Wooley  testified  that  "I  thought  the 
third  east  entry  was  under  the  plaintiff's  land. 
I  aimed  to  run  it  under  block  11,  which  is 
now  his  land.  •  •  •  The  third  east  entry 
was  driven  under  blodc  11.  *  *  *  I  sup- 
posed [we]  owned  the  coal  und^  block  11.  I 
had  been  informed  that  the  company  had 
piuchased  the  coal  under  that  block  from  Mr. 
Edward  Law,  who  owned  the  block  at  that 
time.  *  *  *  It  was  my  understanding,  all 
the  time,  that  the  coal  under  block  11,  which 
Is  claimed  by  the  plaintiff,  was  owned  by 
the  Sunnyside  Coal  &  Coke  Company."  John 
Wooley,  another  witness,  testified  that  he  was 
the  manager  in  charge  of  the  business  of  the 
defendant,  other  than  the  working  ot  the 
mine,  and  that  he  had  been  very  often  in 
the  mine,  and  that,  "while  the  former  com- 
pany was .  working  this  mine,  I  bought  for 
that  company,  the  coal  under  block  11,  from 
Edward  Law,  who  was  the  owner  of  plain- 
tiff's land  in  block  U  at  that  time.  I  paid 
him  for  it  a  bill  owed  the  company  for  coal 
of  $86.  He  made  no  deed  or  other  writing 
to  the  company.  The  purchase  of  the  coal 
was  made  by  a  verbal  contract  cMily."  It  is 
also  true  that  another  witness  for  the  appel- 
lant, E.  P.  Huston,  testified  that  he  had  been 
a  member  of  the  board  of  directors  of  the  de- 
fendant company  since  its  organization,  and 
its  secretary,  and  kept  the  minutes,  and  had 
been  present  at  all. of  the  meetings  of  the 
board;  that  the  board  of  directors  at  no 
time  bad  any  notice  or  information  that  the 
company's  superintendent  or  other  servant 
was  taking  coal  from  under  the  plaintiff's 
land,  or  was  taking  coal  that  did  not  belong 
to  the  company,  until  a  few  days  before 
bringing  this  suit.  It  is  not  necessary,  in  or- 
der to  carry  knowledge  to  a  corportition,  to 
show  that  its  board  of  directors  had  such 
knowledge.  The  merest  novice  in  the  law 
knows  that  the  knowledge  poesessed  by  an 
agent,  while  in  .the  act  of  performing  his 
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principal's  business,  trltbln  tbe  scope  of  hts 
authority,  Is  Imputed  to  the  principal.  So 
far  as  legal  responsibility  is  concerned,  under 
such  circumstances,  It  is  unimportant  wheth- 
er the  principal  ever  bad  actual  knowledge. 
The  knowledge  of  tbe  agent  Li  the  knowledge 
of  the  principal,  In  legal  contemplation.  An 
tnadyertent  act  is  one  done  without  consid- 
eration or  Intention,  one  not  proceeding  from 
design.  Lands  are  divided  Into  parcels  or 
tracts.  If  one  intend  to  enter  upon  a  particu- 
lar tract,  and  by  mistake,  accident,  or  with- 
out design  enter  upon  another  tract,  he  com- 
mits an  inadvertent  trespass,  because  he  bad 
no  intention,  design,  pr  purpose  to  do  the 
thing  which  he  did.  He  intended  to  enter 
upon  another  and  entirely  different  tract 
But  the  defendant's  agents  designed  to  enter 
upon  block  11.  They  did  precisely  the  thing 
they  intended  to  do.  They  were  never  mis- 
taken as  to  the  lands  from  which  they  were 
taking  the  coal.  At  the  most,  they  were  only 
mistaken  as  to  the  legal  rights  of  the  defend- 
ant. A  mistake  as  to  locality  or  place,  and 
a  mistake  as  to  legal  rights,  are  entirely  dis- 
similar. The  one  is  an  overt  physical  act; 
the  other,  a  mental  conception.  Ck>nveyance8 
of  lands,  or  of  any  Interest  therein,  can  only 
be  made  by  deed  In  writing,  suliscrlbed,  seal- 
ed, and  acknowledged,  except  leases  for  a 
time  not  exceeding  three  years.  Rev.  St. 
1894,  {  3335.  At  the  most,  the  appellant  only 
had  a  license  from  a  former  owner,  and  a 
C(niveyance  revoked  the  license.  The  undis- 
puted evidence  shows  that  Edward  I>aw,  tbe 
person  from  whom  the  appellant  claimed  to 
have  obtained  the  license,  did  not  own  or 
have  any  Interest  in  block  11  since  June  11, 
1883,  long  before  the  appellant  came  Into  ex- 
istence. The  appellant  did  not  even  have 
color  of  title.  A  person  who  makes  Improve- 
ments upon  lands  without  color  of  title  can- 
not recover  for  the  same.  Bryan  v.  Uland, 
101  Ind.  477.  1  N.  £}.  52.  Much  less,  then, 
can  a  trespasser,  who  has  no  shadow  of  right, 
recover  for  the  labor  expended  upon  products 
removed.  Under  the  undisputed  facts  of  this 
case,  and  the  law  as  applicable  to  them,  could 
the  appellant  have  obtained  even  a  license 
from  Ziaw,  for  he  never  had  a  shadow  of  title 
to  block  11  after  June  11,  1883,  and  the  ap- 
pellant was  not  inctHiporated  until  18867  We 
have,  then,  two  of  appellant's  agents  admit- 
ting that  they  committed  trespass  intentioa- 
aJlly.  They  did  not  act  inadvertently.  They 
knew  what  they  were  doing  when  they  took 
the  coaL  This,  in  legal  elTect;  made  the  tres- 
pass an  intentional  one  on  the  part  of  the  cor- 
poration. Conceding  that  it  was  improper  to 
permit  the  plaintiff  to  show  the  declarations 
of  the  witness  Jabez  Wooley,  before  and  after 
the  trespass,  concerning  his  knowledge  and 
intention  at  the  time  of  the  entry,  it  is  diffi- 
cult to  see  how  the  appellant  could  be  harmed 
thereby;  for  the  intentional  character  of  the 
trespass,  both  In  law  and  in  fact,  stands  ad- 
mitted. The  substantial  fact  is  admitted,  and 
now   we  are  asked  to  reverse  because  the 


court  afterwards  permitted  the  plaintiff  to 
give  certain  declarations  concerning  an  ad- 
mitted fact.  It  is  harmless  error  to  admit 
improper  evidence  which  <mly  tends  to  jpeore 
a  fact  otherwise  clearly  shown  by  competent 
evidence.  Stumph  v.  Miller  (Ind.  Sup.)  41  N. 
G.  812.  If  the  plaintiff  was  permitted  to 
give  some  evidence  that  tended  to  Impeach 
or  discredit  the  witness  Jabee  Wooley,  surely 
the  defendant  ought  not  to  complain,  for  he 
was  the  plaintiff's  witness. 

In  speaking  of  the  refusal  of  the  court  to 
give  an  instruction  relating  to  the  coal  under 
Delaware  street  and  Eleventh  avenue,  we 
stated.  In  our  former  opinion,  that  there  was 
no  evidence  that  any  coal  was  mined  under 
either  during  the  time  of  appellee's  owner- 
ship. Appellant's  counsel  characterisse  this 
statement  as  an  evident  mistake,  although 
it  is  conceded  to  be  true  as  to  Delaware 
street.  Two  maps  or  surveys  were  intro- 
duced In  evidence,— one  made  by  the  wit- 
ness Saunders,  and  one  by  the  witness  Min- 
to.  The  Saunders  map  shows  that  the  main 
south  entry  of  the  mine  extended  across  the 
west  end  of  block  11,  but  did  not  reach  or 
extend  under  Eleventh  avenue.  The  Mlnto 
map  shows  that  the  entry  extended  a  short 
distance  under  Eleventh  avenue.  The  wit- 
ness Minto  testified  tliat  he  made  the  survey 
at  the  request  of  the  defendant.  "The  map 
shown  me  [the  one  Introduced  in  evidence] 
Is  a  copy  of  the  map  I  made  from  that  sur- 
vey. The  main  south  entry  runs  a  little  east 
of  south.  In  doing  this  work,  I  established 
my  base  so  as  to  secure  a  perfectly  correct 
result,  and  the  survey  of  tbe  mine  was  made 
in  ail  respects  correctly.  The  main  south 
entry  is  east  of  Eleventh  avenue."  It  will 
be  seen  from  this  that  the  witness  did  not 
testify  that  the  copy  was  a  correct  one.  On 
the  contrary,  he  expressly  contradicted  the 
copy,  for  he  said  the  main  south  entry  la 
east  of  Eleventh  avenue.  It  could  not  be 
east  of  it,  if  It  was  under  it.  The  map  went 
in  evidence,  coupled  with  the  explanations  of 
the  witness;  and,  when  considered  with  that 
explanation.  It  conclusively  appears  that  the 
entry  did  not  extend  under  the  street.  Ap- 
pellant's own  witness  and  business  mana- 
ger, John  Wooley,  testified  that  "all  of  the 
coal  under  piaintlfTs  land  in  block  11,  which 
is  west  of  tbe  main  south  entry  as  shown 
by  the  Saunders  map,  Is  still  there.  None 
of  it  has  been  mined  out."  We  have  here, 
then,  three  witnesses,  all  of  whom  testify 
positively,  when  their  attention  is  called  to 
it,  that  no  coal  was  taken  from  under  Elev- 
enth avenue.  We  have  also  one  map  of  a 
survey  which  shows  that  no  coal  was  taken 
from  under  this  avenue.  As  against  this  ar- 
ray, we  have  a  copy  of  a  map,  which  is  not 
shown  to  be  a  correct  copy  of  the  original, 
and  which  Is  expressly  contradicted  by  tbe 
maker  of  the  original.  Under  this  evidence, 
and  under  the  rules  of  law  governing  in  such 
circumstances,  was  not  this  court  Justified 
in  assuming  that  there  was  no  evidence  that 
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any  coal  was  taken  from  nnder  the  street? 
It  is  not  true  that,  where  there  is  any  evi- 
dence whatever  concerning  a  fact,  the  party 
is  entitled  to  go  to  the  Jury  thereon.  The 
old  rule  that  a  case  mnst  go  to  the  Jury,  or 
a  fact  mnst  be  left  to  the  Jury,  if  there  is  a 
scintilla  of  evidence,  has  been  long  since  ex- 
ploded. The  better  and  improved  rule  is, 
not  to  see  that  there  is  any  evidence,  a  scin- 
tilla, but  whether  there  is  any  ui>on  which 
the  jury  can,  in  any  justifiable  view,  find 
for  the  party  producing  it  The  evidence 
adduced  to  prove  a  fact  must  have  some  le- 
gal weight  "There  is  no  practical  or  logical 
difference  between  no  evidence  and  evidence 
without  legal  weight"  If  the  evidence  ad- 
duced is  so  slight  and  inconclusive  that  no 
rational,  well-constructed  mind  can  infer 
from  it  the  fact  which  It  Is  offered  to  estab- 
lish, it  is  the  duty  of  the  court  to  instruct 
the  jniy  that  there  Is  no  evidence  warrant- 
ing it  to  find  the  fact  Connor  v.  Giles.  76 
Me.  132,  Thomp.  Trials,  U  2246,  2249.  The 
court  and  jury  may  disregard  evidence 
which  Is  too  slight  and  trifling  to  be  consid- 
ered and  acted  upon  by  an  Intelligent,  rea- 
sonable person.  Connor  v.  Giles,  supra.  So, 
on  the  other  hand,  when  the  material  facts 
are  not  controverted  in  any  essential  re- 
spect, the  court  may  direct  the  verdict. 
Faris  V.  Hoberg,  134  Ind.  269,  33  N.  B.  1028; 
HaU  V.  Durham,  109  Ind.  434,  9  N.  E.  926,  10 
N.  B.  681;  Railway  Co.  v.  WIUIamBon,  104 
Ind.  154,  3  N.  B.  814;  Kavanaugh  y.  Taylor, 
2  Ind.  App.  602,  28  N.  B.  653.  The  case  of 
Railroad  Co.  v.  Wood,  82  Ind.  593,  was  an 
action  brought  against  a  railroad  company 
for  killing  a  horse  at  a  point  where  the  road 
was  not  fenced.  In  the  supreme  court  the 
company  contended  that  the  evidence  prov- 
ed, without  contradiction,  that  this  portion 
of  its  track  was  used  for  switching  purposes 
daily,  and  that  it  was  not  required  to  fence 
at  that  point  Several  witnesses  for  the 
plaintiff  testified  that  no  business  was  trans- 
acted by  the  company  at  the  point  where  the 
horse  entered,  except  to  run  its  locomotives 
and  trains  over  the  main  track;  that  cars 
were  neither  loaded  nor  unloaded  at  tliat 
point  by  i>ersons  doing  business  with  the 
company.  The  witnesses  thus  testifying 
were  in  no  way  connected  with  the  business 
of  the  company.  They  were  merely  casual 
observers.  A  number  of  witnesses  connect- 
ed with  the  business  of  the  road,  and  who 
had  ample  opportunities  to  know,  testified 
that  the  grounds  were  used  by  persons  do- 
ing business  with  the  road;  that  teams,  in 
carrying  freight  to  and  from  the  road,  used 
the  grounds;  and  that  cars  were  often  cou- 
pled and  uncoupled  there  for  switching  pur- 
poses. The  court  sustained  the  company's 
contention,  and  held  that,  while  the  testi- 
mony was  not  in  complete  harmony,  there 
was  no  conflict;  that  the  plaintiff's  witnesses 
should  be  understood  as  testifying  that,  as 
far  as  they  bad  observed  or  noticed,  the 
grounds  had  not  been  used  by  the  company. 


If  then  was  no  conflict,  and  no  evidence 
which  legitimately  tended  to  show  that  the 
grounds  were  not  used  for  railroad  purposes, 
other  than  operating  the  tredns  over  the  main 
traclE,  under  the  facts  of  that  case,  then 
there  is  surely  no  evidence  in  this  case, 
that  has  legal  weight,  which  tends  to  prove 
that  coal  was  taken  from  under  the  street 
With  such  rules  prevailing  with  reference 
to  directing  the  verdict,  the  court  surely 
would  have  the  right  to  determine  that  there 
was  no  evidence  on  a  given  point,  and  refuse 
an  instruction  that  was  not  applicable  to  the 
evidence.  Even  if  it  be  conceded  that  there 
was  some  evidence,  no  matter  how  slight, 
which  tended  to  show  that  tlie  excavation 
extended  nnder  the  street,  still  it  does  not 
follow  tiiat  coal  was  taken  from  the  excava- 
tion. No  witness  testified  that  any  coal  was 
taken  from  under  the  street  Under  the  rale 
announced  by  the  above  authorities,  we  re- 
peat that  there  was  no  evidence  that  any 
coal  was  mined  either  under  Delaware  street 
or  Eleventh  avenue  during  appellee's  owmer- 
ship.  To  reverse  a  case  for  such  a  trivial 
reason,  and  under  the  circumstances  disclos- 
ed by  the  record,  would  be  equivalent  to  dis- 
regarding the  forms  and  ends  of  justice. 

Apx>ellant  eamestiy  insists  that  the  yet- 
diet  is  grossly  excessive,  and  that  the  judg- 
ment is  an  "outrage."  We  have  givoi  the 
evidence  relating  to  the  damages  a  careful 
consideration,  and  do  not  concur  in  this  state- 
ment It  mnst  be  remembered  that  the  un- 
disputed evidence  shows  that  the  trespass 
was  an  intentional  one,  and  that  the  appellee 
was  entitled  to  the  highest  price  for  his  coal, 
at  any  time  from  the  conversion  to  the  bring- 
ing of  the  suit,  and  that,  too,  without  any  re- 
duction on  account  of  the  labor  exi)ended  up- 
on It  Appellant's  business  manager  testified 
that  the  company  sold  coal,  during  the  min- 
ing operations  on  appellee's  land,  and  be- 
fore this  action  was  instituted,  at  prices  vary- 
ing from  4%  to  9  cents  per  bushel.  The  un- 
disputed evidence  shows  that  the  area  of 
block  It  owned  by  the  appellee  was  about 
1%  acres.  There  was  some  controversy  as 
to  the  quantity  of  coal  under  appellee's  land. 
One  of  the  witnesses,  a  mining  expert,  esti- 
mated the  quantity  at  200,000  bushels  per 
acre.  Another  witness  estimated  the  quan- 
tity under  plaintiff's  land  at  282,000  bushels. 
There  was  also  a  controversy  as  to  the 
amount  removed.  The  great  weight  of  the 
testimony  tended  to  prove  that  at  least  two- 
thirds  of  the  quantity  had  been  removed. 
The  appellant's  business  manager  testifled 
that  from  one-fifth  to  one-sixth  of  the  whole 
had  been  mined  out  Another  one  of  appel- 
lant's witnesses  estimated  that  from  37,000 
to  40,000  bushels  had  been  removed  by  the 
appellant  This  was  the  lowest  estimate  put 
upon  it  by  any  witness.  This  evidence  wonld 
have  warranted  a  verdict  for  a  much  larger 
amount  for  the  coal  taken  alone.  The  ap- 
pellant has  been  in  error  throughout  in  sni>- 
posing  that  the  plaintiff  was  not  enUtied,  in 
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this  form  of  action,  to  recorer  for  the  yalne 
ot  the  coal  after  It  became  a  chattel.  Lord 
Hatherly,  In  the  house  of  lords.  In  the  case 
of  Livingstone  t.  Goal  Co.,  5  App.  Cas.  25, 
said:  "There  Is  no  doubt  that.  If  a  man  fnr. 
tlvely,  and  In  bad  faith,  robs  his  neighbor  of 
his  property,  and,  because  it  Is  underground. 
It  is  probably  for  some  little  time  not  de- 
tected, the  court  of  equity  In  this  country  will 
straggle,  or  I  should  rather  say  will  assert, 
Its  authority  to  punish  fraud  by  fixing  the 
person  with  the  Talue  of  the  whole  of  the 
property  which  he  has  so  furtively  taken,  and 
making  him  no  allowance  In  respect  of  what 
be  has  so  done,  as  would  have  been  Justly 
made  to  him  if  the  parties  had  been  working 
by  agreement"  This  case,  when  8tripi>ed  of 
all  facts  about  which  there  Is  a  controversy, 
and  upon  its  undisputed  facts,  narrows  Itself 
down  to  this:  The  appellant  knowingly  and 
Intentionally  entered  upon  the  appellee's 
land,  and  mined,  removed,  and  converted  to 
its  own  use  at  least  37,000  bushels  of  coaL 
The  highest  price  of  coal,  after  the  commis- 
sion of  the  trespass  until  the  bringing  of  the 
suit,  was  9  cents  per  bushel.  This  would 
equal  $3,300,  while  the  appellee  had  a  Judg- 
ment for  $2,750  only.  If  it  be  conceded  that 
«very  ruling  made  in  the  case  (except  the 
«ne  holding  that  the  plaintiff  is  entitled  to 
maintain  the  action)  is  erroneous,  and  that 
every  ruling  on  the  admission  and  exclusion 
of  evidence,  or  giving  and  refusing  to  give 
instructions,  and  on  damages  as  to  the  realty, 
still,  upon  the  conceded  and  undisputed  facts, 
facts  proved  by  the  appellant  itself,  and  the 
taw  as  applied  to  them,  the  Judgment  is  one 
against  which  the  appellant  has  no  cause  for 
compiaint.  If  It  should  be  admitted  that 
every  contention  the  appellant  makes  Is  well 
taken,  except  the  first,  there  can  be  no  re- 
versal, for  the  Judgment  rendered  Is  right, 
notwithstanding  such  Intervening  errors. 
When  substantial  Justice  has  been  done  by 
the  Judgment  rendered,  intervening  errors 
are  unavailing.  Not  only  the  statutes  (Burns' 
Rev.  St  18&4,  Sf  401,  670)  and  the  precedents, 
but  a  proper  regard  for  the  administration  of 
Justice,  prevent  a  reversal  under  such  cir- 
cumstances. 
Petition  overruled. 

GAVIN,  J.  I  concur  that  there  was  no 
available  error  in  refusing  the  evidence  of 
Talue  offered,  under  the  rule  laid  down  in 
Gray  v.  Elzroth,  supra,  but  am  of  opinion 
that,  for  some  of  the  other  causes  urged,  the 
petition  should  be  granted. 

RBINHABD,  J.  (dissenting).  Upon  a  clos- 
er examination  of  the  querstions  involved  in 
this  case,  I  am  firmly  convinced  that  a  mis- 
take was  made  In  the  original  opinion  as  to 
several  propositions,  and  that  consequently, 
a  rehearing  should  be  granted.  Upon  the 
trial,  appellant  iisked  one  of  Its  witnesses 
the  following  question:  "What  is  the  mar- 
ket value  of  the  fee  simple  of  plaintiS'B  real 


estate  In  block  11,  Lamaaco,  withojt  consid- 
ering any  improvement  upon  It,  and  upon 
the  supposition  that  the  coal  vein  is  untouch- 
ed, and  that  the  coal  is  still  there?"  To  this 
question  the  appellee  objected,  whereupon 
the  appellant's  counsel  stated  that  they  of- 
fered to  show  that  the  total  value  of  this  real 
estate  of  plaintiff,  with  the  coal  there  and  un- 
touched, was  not  more  than  $3,000,  and  the 
offer  was  made,  further,  to  show  that  the 
value  of  the  same  real  estate,  with  the  coal 
all  mined  out,  was  at  least  $2,000.  The  court 
sustained  the  objection,  and  excluded  the 
evidence^  to  which  ruling  the  appellant  ex- 
cepted. I  am  of  opinion  that  this  ruling  con- 
stituted reversible  error,  if  the  question  was 
properly  saved.  If  the  question  Is  not  prop- 
erly presented,  I  agree  there  was  no  avail- 
able error  in  this  respect;  but  I  cannot  agree 
with  the  conclusion  of  the  court,  basod  upon 
the  assumption  that  the  point  waa  appro- 
priately presented.  My  reasons  toe  this  con* 
elusion  are  found  In  the  argument  and  au- 
thorities contained  In  the  briefs  of  appel- 
lant's counsel,  from  which  I  maika  the  fol- 
lowing extracts: 

"First  The  complaint,  in  each  paragraph,  la 
addition  to  damages  for  conversion  of  the  coal, 
charges  that  the  defendant  'otherwise  injured 
said  premises,'  and  claims  damages  on  both 
grounds.  Second.  There  was  evidence  upon 
which  the  Jury  must  have  assessed  damages 
for  Injuries  to  the  real  estate  In  addition  to 
the  value  of  the  coal  taJcen.  The  evidence 
showed  that  the  vein  of  coal  which  was  taken 
out  from  under  this  land  was  3  feet  10  inches 
to  4  feet  8  inches  In  thickness;  that  the  width 
of  the  room  from  which  the  coal  was  taken 
was  50  to  60  feet  Jarv  is,  a  witness  for  appellee^ 
who  had  been  foreman  of  the  mine,  after  tes- 
tifying as  to  the  imusual  manner  in  which 
the  work  of  mining  was  done,  makes  this 
statement:  'A  pillar  was  taken  out  on  the 
south  of  this  third  entry,  and  the  roof  came 
down.  The  work  in  the  mine  on  this  side 
was  abandoned  in  June  or  July,  1890.  My 
son  to<ik  this  pillar  out'  The  same  witness 
testifies:  "The  coal  that  Is  left  under  block 
11  is  worth  nothing,  and  cannot  be  mined." 
The  reasons  why  it  could  not  be  mined  wera 
also  shown  by  the  appellee.  He  said  that 
the  second,  third  and  fourth  east  entries 
were  closed  up,  and  were  fallen  in,  and  filled 
with  dirt'  etc.,  and  that  'half,  or  about  half, 
of  the  coal  south  of  this  third  east  entry, 
which  was  not  closed  up,  was  left  there.'  On 
this  evidence,  a  Jury  would  have  been  au- 
thorized to  find  that  making,  under  a  block 
in  a  city,  excavations  50  to  60  feet  wide,  and 
of  a  depth  of  3  feet  10  Inches  to  4  feet  8 
inches,  and  the  falling  In  of  the  roof,  which 
tiappened  In  consequence  of  these  wide  ex- 
cavations, and  the  liability  of  the  surface 
above  at  some  time  to  settle  unequally,  would 
be  a  greater  or  less  injury  to  tbie  real  estate, 
and  would  render  its  market  value  less. 
Presumably,  a  purchaser,  knowing  of  such 
undermining,  would  not  be  wilUug  to  paj 
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as  much  for  this  real  estate  as  he  otherwise 
would  have  done.  Again,  In  addition,  the 
effect  of  mining  oat  part  of  this  coal,  and 
Jeavlng  the  roofs  of  the  rooms  and  entries 
to  fall  In,  would  prevent  mining  the  remain- 
der of  the  coal,  and  In  this  way  a  part  of 
the  injury  done  by  the  trespass  to  the  value 
of  the  real  estate  would  be  that  the  remain- 
ing coal  could  not  be  mined,  and  would 
be  lost  to  its  owner.  On  this  evidence,  the 
Jmy  certainly  were  authorised  to  find  dam- 
ages for  injuries  from  the  trespass  to  the 
real  estate,  separate  and  distinct  from  the 
▼sine  of  the  coal  taken  and  converted  into 
personal  property,  and  in  addition  to  the 
▼slue  of  the  coal  so  taken.  Third,  the  case 
went  to  the  Jury  on  this  theory:  In  stating 
the  issues,  In  the  first  instruction,  the  court 
calls  the  attention  of  the  Jury  to  the  claim, 
In  the  first  paragraph  of  the  complaint,  that 
the  defendant  converted  said  coal  to  its  own 
ose,  and  otherwise  Injured  bis  premises,'  and 
that,  in  the  second  paragraph  of  the  com- 
plaint, an  additional  averment  was  made  that 
the  trespass  was  done  purooeely  and  mali- 
ciously. Again,  in  Instruction  5,  the  court,  fol- 
lowing the  language  of  the  complalntin  this  re- 
spect. Instructed  the  jury  that,  on  the  facts  as- 
sumed in  the  Instruction,  the  defendant  would 
be  liable  to  the  plaintiff  for  the  injury  done 
to  tills  property.  'If  the  jury  should  find  that 
the  plaintiff  was  the  owner  of  the  real  estate 
In  the  complaint  set  forth,  and  had  the  pos- 
session or  right  of  possession  to  the  same, 
and  that  defendant,  by  its  duly-authorized 
agents  or  employes,  entered  upon  his  prem- 
ises, without  leave  or  license  therefor,  and 
took,  mined,  and  removed  coal  therefrom, 
then  the  defendant  would  be  guilty  of  tres- 
pass, and  liable  to  plaintiff  for  the  Injuries 
done  his  property;  for  the  law  protects  every 
man  in  the  lawful  and  exclusive  possession 
of  bis  property,  and  aU  parties  interfering 
therewith  are  wrongdo^s  and  trespassers,' 
etc.  Fourth.  It  Is,  then  clear  that  the  state- 
ment in  the  opinion  that  'evidence  of  dam- 
ages was  confined  strictly  to  the  value  of  the 
coal  taken'  is  a  mistake.  It  is  equally  clear 
that  the  further  statement  that  no  effort 
was  made  to  recover  for  any  injury  done  to 
the  realty'  is  also  a  mistake.  •  •  •  The 
complaint  claimed  these  damages.  The  evi- 
dence made  a  case  for  the  recovery  of  such 
damages.  The  court,  in  Its  Instruction,  au- 
thorized the  assessment  of  such  damages. 
The  attorneys  for  appellee  show,  in  their 
brief,  that  they  claimed  these  damages.  The 
greater  stress  of  their  case,  both  in  the  court 
below  and  in  this  court,  was  put  upon  the 
ad<Utlonal  element  of  damage,— the  value  of 
the  coal  as  a  chattel  when  converted,  and  the 
rule  that  obtains  in  such  a  case,— and  this 
fact  has  evidently  led  this  ootnt  into  its  er- 
ror. It  is  (dear  that  one  of  the  (juestions  to 
be  determined  by  the  Jury  was  as  to  the 
amount  of  ^damages  for  the  injuries  to  the 
property  other  than  the  mere  value  of  the 
coal  taken.   Appellant,  to  n^eet  this  tiueetion. 


offered  to  show  the  market  value  of  the  real 
estate  before  and  after  the  taking  of  the  coal, 
and  this  evidence  was  exduded,  and  the  ex- 
ception properly  saved." 

If  I  correctly  understand  the  position  taken 
in  the  prevailing  opinion  on  petition  for  a 
rehearing,  it  is  that,  because  no  witness  tes- 
tified or  gave  any  estimate  as  to  the  damages 
to  the  real  estate  proper,  in  dollars  and  cents, 
it  must  be  conclusively  presumed  that  the 
Jury  found  none,  and  that  the  large  estimate 
of  damages  returned  In  the  verdict  contains 
nothing  for  damages  to  the  land.  I  do  not 
think  this  position  tenable.  We  cannot  say 
what  may  influence  a  Jury  with  such  evi- 
dence before  it  as  it  had  in  the  present  case. 
The  court  did  not  Instruct  the  Jury  to  find 
nothing  for  injury  to  the  land.  The  appel- 
lee was  permitted  to  give  evidence  which 
laid  the  foundation  for  the  recovery  of  such 
damages.  To  say  that  the  api>eUant  must  be 
shut  out  from  showing  what  the  actual  dam- 
ages to  the  realty  were,  in  such  circumstan- 
ces, is  to  give  the  appellee  a  very  unfair 
advantage,  as  I  view  it  In  the  absence  of 
countervailing  or  explanatory  evidence  as  to 
the  damages  done  the  real  estate,  the  ten- 
dency of  the  appellee's  evidence  upon  the 
subject  must  have  been  to  divert  the  minds 
of  the  Jury  from  the  real  issue,  and  to  influ- 
ence their  passions  and  excite  their  prejudice 
against  the  appellant.  That  a  person  who 
would  injure  the  appellee's  lands,  as  was 
here  shown,  is  deserving  of  having  the  high- 
est penalty  assessed  against  htm,  is  the  most 
natural  impulse  of  the  mind,  after  hearing 
such  evidence  as  the  appellee  gave,  and  to 
permit  the  jury  to  assess  the  appellee's  dam- 
ages, without  giving  the  appellant  the  right 
to  show  to  what  extent  the  land  had  been 
really  Injured,  must  have  been  prejudicial 
to  the  appellant  Had  the  appellee  expressly 
abandoned  that  branch  of  bis  case  which 
related  to  the  real  estate,  or  had  the  jury 
been  Instructed  to  disregard  It  the  case 
would  be  different;  but  this  was  not  done. 
On  the  contrary,  the  court  Instructed  the 
Jury,  as  above  shown,  that  if  they  should 
find  that  plaintiff  was  the  owner  of  the  real 
estate,  as  set  forth  in  the  complaint  etc., 
but  had  entered  upon  the  premises  without 
leave,  and  mined  and  removed  coal  there- 
from, then  the  defendant  would  be  a  tres- 
passer and  "liable  to  the  plaintiff  for  the  in- 
juries done  his  property."  If  the  evidence 
given,  when  considered  In  connection  with 
this  Instruction,  was  not  prejudicial  to  ap- 
pellant, it  must  be  because  the  jury  dis- 
regarded the  evidence  Introduced  without  be- 
ing told  to  do  so,- a  thing  we  cannot  assume. 
The  appellee  Introduced  his  evidence,  with- 
out objection  from  the  appellant  as  the  lat- 
ter presumaMy  expected  to  give  countervail- 
ing or  explanatory  evidence  upon  the  same 
Subject;  but  when  it  offered  the  latter,  it 
was  denied  the  opportnnlty  of  doing  so.  I 
do  .not  dispute  the  correctness  of  the  proposi- 
tion, that,  as  a  general  rule,  the  appellant 
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most  make  It  appear  that  the  eixoneous  nil- 
Ing  of  which  be  complains  was  prejudicial 
to  hlxn.  But  there  are  many  exceptlona  to 
the  general  rule.  Thua,  where-  the  evldeace 
1b  conflicting,  the  rejecting  of  evidence  which 
Is  material  and  competent,  and  tends  to  Bua- 
taln  the  theory  of  the  party  offering  It,  may 
be  presumed  to-  be  error,  inasmuch  as  such 
party  had  the  right  to  put  forward  all  proper 
eTidence  he  was  able  to  secure,  and  the  de- 
nial of  such  right  Is  presumptively  preju- 
dicial. Elliott,  App.  Proc.  i  594.  Where 
competent  and  material  evidence  Is  Impropr 
erly  rejected,  a  presumption  arises  that  the 
ruling  was  prejudicial,  unless  the  contrary 
appear  from  the  record.  Benjamin  v.  Mc- 
Elwaine-Richards  Go.,  10  Ind.  App.  76,  S7 
N.  S.  862,  and  authorities  cited.  Even  it 
this  rule  were  applied  in  all  its  strictness, 
I  think  there  should  be  a  reversal,  for  the 
reason  that  the  rejection  of  this  material  evi- 
dence is,  at  first  blush,  apparently  influential 
in  affecting  the  verdict,  so  as  to  make  it 
higlily  probable  that  the  appellant  was  preju- 
diced by  it 

I  must  also  dissent  from  so  much  of  the 
principal  opinion  on  petition  for  a  rehearing 
aa  disposes  of  the  conceded  error  of  permit- 
ting evidence  of  the  declarations  of  one  Jabea 
D.  Wooley  to  be  given  against  the  appellant, 
and  the  refusal  to  strike  out  said  evidence. 
The  opinion  holds  tliat  the  evidence  was  in- 
admissible, but  that  its  admission  was  harm- 
less error,  because  the  court  instructed  the 
Jury  to  measure  the  damages  by  the  rule 
which  would  govern  in  an  unintentional  tres- 
pass. The  opinion  of  the  court  proceeds  up- 
on the  assumption  that  the  evidence  was 
competent,  and  admitted  only  for  the  .pur- 
pose of  showing  an  intentional  trespass.  In 
other  words,  the  appellee  was  permitted, 
over  appellant's  objection,  to  show  facts 
tending  to  establish  an  intentional  or  mall- 
clous  trespass,  for  which  they  may  have  giv- 
en any  amount  of  damage  to  the  real  estate; 
but,  because  the  court  instructed  the  Jury 
that  the  coal  taken  should  be  compensated 
according  to  its  value  as  a  cliattel,  therefore 
the  conclusion  follows  that  nothing  more  was 
awarded  the  appellee.  I  cannot  concur  in 
this  view,  but  am  of  the  opinion  that  the 
admission  of  the  testimony  was  prima  fade 
prejudicial  to  appellant  Elliott,  App.  Proc. 
i  670,  and  notes;  Packet  Go.  v.  McGool,  83 
Ind.  392;   Mays  v.  Hedges,  70  Ind.  288. 

In  commenting  on  the  alleged  error  of  the 
trial  court  in  refusing  an  instruction  relating 
to  coal  mined  under  Delaware  street  and 
Eleventh  avenue,  it  was  said,  in  the  former 
opinion  of  the  court,  that  there  was  no  'evi- 
dence of  any  coal  twlng  mined  there.  Of 
course,  if  there  was  any  such  evidence,  how- 
ever slight  it  was  error  to  refuse  the  Instruo 
tion;  for  it  is  not  contended  tliat  the  instruc- 
tloq  was  improper  for  any  other  reason,  I 
regret  that  I  must  take  issue  with  the  state- 
ment In  the  opinion  of  the  majority  that 
''^ere  was  no  such  evidence.    The  Minto  plat 


shows,  as  ia  veiy  correctly  stated  in  the  prin- 
cipal opinion  on  the  petition  for  a  rdiearing, 
that  the  entry  extended  under  Eleventh 
avenue,  and,  if  this  was  the  case,  the  Jury 
should  have  been  left  to  determine  whether 
coal  was  in  fact  taken  out  from  under  this 
avenue  or  not  That  the  court  knows  Ju- 
dicially that  no  coal  ia  mined  in  the  act  of 
making  an  entry  is  a  position  I  do  not  think 
the  court  would  willingly  take,  and  yet  I  am 
convinced  that  we  must  take  Just  that  posi- 
tion before  we  can  hold  that  there  is  no  evi- 
dence of  coal  tiaving  been  taken  from  under 
this  avenue.  Nor  will  it  do  to  disregard  the 
Mlnto  plat  as  an  item  of  evidence,  even  if 
it  be  true  that  Minto's  own  testimony  con- 
tradicted the  plat  in  this  particular,  and 
ttiat  the  appellant's  manager  testified  con- 
trary to  the  plat  The  plat  was  authenti- 
cated as  being  correct  and  it  was  for  the 
Jury  alone  to  say  whether  or  not  it  spoke  the 
truth.  I  cannot  agree,  therefore,  that  the 
court  was  Justified  in  refusing  tills  Instruc- 
tion. For  these  reasons,  I  respectfully  dis- 
sent from  the  opinion  denying  a  rehearing. 


(148  N.  Y.  CM) 
MENNEIUJEX  v.  EMPLOYERS'   LIABIL- 
ITY ASSUR.  CORP.,  Umlted. 
(Court  of  Appeals  of  New  York.     March  S, 
1896.) 

ACCIDBHT   IHBDSANOB— DSATB  BT   IRBAUMO   OaS. 

1.  A  provision  of  an  acddent  policy  that  it 
"does  not  insure  against  death  or  disablement 
*  *  *  arising  from  anything  acddentaiiy  tak- 
en, administered,  or  inhaled,  contact  of  poisonous 
substances,  inhaling  gas,  or  any  surgical  opera- 
tion," does  not  relieve  the  insurer  from  liability 
for  death  caused  hy  inhaling  iilominating  gaa 
which  accidentally  escaped  into  an  hotel  room 
where  the  insured  was  sleeping.  25  N.  Y.  Supp. 
230,  reversed.  Paul  v.  Insurance  Co.,  20  N.  E. 
347,  112  N.  Y.  472,  followed. 

2.  Death  caused  by  inhaling  iUuminatins 
gas  which  accidentally  escaped  into  an  hotel  room 
where  the  insured  was  sleeping  is  not  within  the 
exception  of  an  acoident  poli<7,  that  it  "does  not 
insure  against  death  or  disablement  •  •  • 
from  accidents  that  shall  l>ear  no  external  and 
visible  marks,"  where  it  appears  tliat  though 
there  weie  no  visible  marks  of  accident  on  ue 
tiody  of  decease*!,  liluminatin^  gas  emanated 
therefrom  when  artificial  respiration  was  pro- 
duced. 

Appeal  from  supreme  court,  gen»al  term. 
Fifth  department 

Action  by  Mary  Menneilley  against  the  Em- 
ployers' Liability  Assurance  Corporation, 
Limited,  to  recover  on  a  policy.  From  an  or- 
der of  the  general  term  (25  N.  Y.  Supp.  230) 
denying  idflintiff's  motion  for  Judgment  in 
her  favor,  ordered  by  the  trial  court  subject 
to  the  opinion  of  the  general  term,  and  dls- 
misshig  the  complaint  plaintlfl  appeals.  Re- 
versed. 

The  facts  In  this  case  were  agreed  upon 
by  the  parties,  and  were  aa  follows:  "That 
on  the  12th  day  of  October,  1881,  during  the 
continuance  of  the  said  policy  of  Insurance, 
Samud  D.  W.  Menndlley,  the  person  men- 
tioned in  ttie  complaint  as  the  persoD  insured 
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In  and  by  said  policy  of  Inannince,  died.  Tbat 
at  tbe  time  of  bis  death  be  'was  stopping  ag 
«  guest  at  tbe  Millard  Hotel,  In  Omaba,  Neb. 
That  he  went  to  his  room  In  said  hotel  on  the 
night  of  the  said  12th  day  of  October,  1891, 
■and  at  some  time  after  he  went  to  bis  room 
the  lllnmlnatlog  gas  therein  accidentally  es- 
caped into  his  room.  Tbat  early  in  the  morn- 
ing of  the  13th  day  of  October,  1891,  tbe  said 
Henneilley  was  found  In  bis  bed,  his  .room 
being  tightly  closed  on  tbe  Inside,  and  flUed 
with  snch  lUnminatlng  gas.  Tbat  the  death 
«f  said  Mennellley  was  occasioned  by  acci- 
dental means,  and  arose  from  and  was  caused 
by  his  inyoluntarlly  and  accidentally  breath- 
ing into  his  Inngs  the  said  illuminating  gas, 
whlcta  bad  so  accidentally  escaped  Into  such 
room,  tbe  escape  of  said  gas  being  Immedl- 
ately  discoverable  upon  entering  said  room, 
in  consequence  of  which  Inspiration  of  said 
gas  he  died  the  same  night  of  asphyxia.  That 
the  accident  from  wb.'cb  said  Mennellley  died 
«aused  no  external  and  visible  marks,  and 
the  body  of  said  Mennellley  bore  no  external 
and  visible  marks  of  the  accident  on  account 
of  which  he  died,  unless  tbe  facts  tlmt  il- 
luminating gas  emanated  from  his  body  when 
artificial  respiration  was  produced,  to  tbe  per- 
ception of  tbe  person  producing  such  artificial 
respiration;  that  tbe  room,  on  entering  the 
same,  was  easUy  perceived  to  be  full  of  11- 
Inmlnatlng  gas,  and  that  tbe  gas  was  then 
«acaping  therein;  and  that  lnsi>ection  of  the 
body  showed  Hfe  to  be  extinct,— be  held  or 
found  to  constitute  such  external  and  visible 
marks,  within  the  meaning  of  the  term  'ex- 
ternal and  visible  marks,'  contained  in  the 
policy.  The  defendant  does  not  admit  that 
such  facts  constitute  'external  and  visible 
marks,'  within  the  meaning  of  tbe  term  'ex- 
ternal and  visible  marks,'  contained  in  tbe 
policy.  The  plaintUT  claims  tbat  they  do. 
Tbat  the  plaintiff  herein  gave  immediate  no- 
tice of  said  accident,  with  full  particulars 
thereof,  In  writing,  to  tbe  United  States  man- 
agers of  the  defendant,  at  Boston,  and,  prior 
to  the  commencement  of  this  action,  furnish- 
ed them  with  full  proof  and  evidence  thereof. 
That  on  the  27tb  day  of  Jannary,  1882,  plain- 
tiff duly  demanded  of  tbe  defendant  payment 
-of  said  policy,  but  that  the  defendant  re- 
fused to  pay  tbe  pla:ntiff  any  amount  on  said 
policy,  claiming  that  said  policy  did  not  In- 
sure against  such  a  risk  as  that  which  caused 
tbe  death  of  the  Insured.  This  action  was 
-commenced  February  11,  1882." 

William  Nathaniel  Cogswell,  for  appellant 
W.  A.  Sutherland,  for  respondent 

MARTIN,  J.  (after  stating  the  tacts).  This 
-action  Is  upon  a  policy  or  contract  of  Insur-. 
ance  issued  by  tbe  defendant  to  Samuel  D. 
W.  Mennellley,  by  which.  In  case  of  bis  death 
from  any  accident  within  tbe  provisions  of 
tbe  policy,  the  defendant  agreed,  within  three 
months  thereafter,  to  pay  to  tbe  plaintiff  the 
■sum  of  15,000.    The  conditions  contained  in 


tbe  pottcy,  so  far  as  applleable  to  the  ques- 
tions involved  in  this  ca^,  are  as  follows: 
"This  policy  does  not  Insare  against  death 
or  disablement  *  •  •  from  accidents  tbat 
shall  bear  no  external  and  visible  marks, 
*  *  •  nor  against  death  or  disablement 
arising  from  anything  accidentally  taken, 
administered,  or  inhaled,  contact  of  poisonous 
substances.  Inhaling-  gas,  or  any  surgical  op- 
eration or  exhaustion  consequent  thereon." 
The  general  term  held  tbat  tbe  clause  in  tbe 
policy  which  provides  tbat  it  does  not  insure 
against  death  or  disablement  arising  from 
anytblng  accidentally  taken,  administered,  or 
Inhaled,  described  an  act  that  was  not  vol- 
untary and  intelligent,  but  accidental,  and 
tbat  the  admitted  facts  bring  this  case  within 
that  exception.  That  court  also  held  that  the 
facts  did  not  establish  a  case  within  the  ex- 
ception as  to  inhaling  gas;  citing  the  decision 
of  Paul  V.  Insurance  Co.,  112  N.  T.  472,  20 
N.  B.  847.  Thus,  the  sole  ground  upon  which 
Judgment  was  directed  for  the  defendant  was 
tbat  It  was  not  liable  because  the  cause  of 
tbe  death  of  the  Insured  was  within  the  ex- 
ception in  the  polic;  as  to  death  arising  from 
anytblng  accidentally  taken,  administered,  or 
inhaled.  -Moreover,  the  -  respondent  admits 
that  in  this  state,  under  the  authority  of  tbe 
Paul  Case,  tbe  words  "hihallng  gas,"  con- 
tained in  the  policy,  when  read  in  tbe  light 
of  the  context,  apply  only  to  cases  where 
gas  is  inhaled  Intentionally,  voluntarily,  and 
consciously,  and  tbat  under  the  decision  in 
tbat  case  the  Judgment  of  the  general  term 
cannot  be  upheld  on  the  theory  that  that  pro- 
vision exempted  tbe  defendant  from  liability 
under  its  policy.  In  the  Paul  Case,  Judge 
Gray,  In  delivering  the  opinion  of  the  court, 
said:  "But,  in  expressing  its  Intention  not  to 
be  liable  for  deata  from  inhaling  of  gas,'  tbe 
company  can  only  be  understood  to  mean  a 
voluntary  and  intelligent  act  by  the  insured, 
and  not  an  involuntary  and  unconscious  act. 
Reed  In  tbat  sensd,  and  in  tbe  light  of  the 
context,  these  words  must  be  interpreted  as 
having  reference  to  medical  or  surgical  treat- 
ment, in  which,  ex  vi  termini,  would  be  In- 
cluded tbe  dentist's  work,  or  to  a  suicidal  pur- 
pose. Of  course,  tbe  deceased  must  have,  in 
a  certain  sense,  inhaled  gas;  but,  in  view  of 
the  finding  that  the  death  was  caused  by  ac- 
cidental means,  tbe  proper  meaning  of  words 
compels,  as  does  the  logic  of  the  thing,  the 
conclusion  that  there  was  not  that  voluntary 
or  conscious  act  necessarily  Involved  In  tbe 
process  of  inhaling."  In  that  case  it  was  dis- 
tinctly held  that  tbe  defendant  was  not  ex- 
empt from  liability  under  such  a  provision 
where  the  death  of  tbe  insured  was  caused 
by  tbe  accidental  inhaling  of  illuminating  gas. 
The  facts  in  tbat  case  were  so  nearly  like 
those  in  the  case  at  bar  tbat  no  distinction 
between  them  exists.  The  Paul  Case  was 
refored  to  In  Bacon  v.  Association,  123  N.  Y. 
301,  808,  25  N.  E.  399,  and  its  doctrine  ex- 
pressly recognized  as  correct.  It  was  also 
followed  in  Pickett  v.  Insurance  Co.,  144  Pa. 
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St  T9,  01,  22  AXL  871.  It  follows  that  the 
judgment  appealed  from  cannot  be  cnistalned 
npon  the  ground  that  the  clause  In  the  policy 
excepting  death  from  Inhaling  gas  from  its 
provisions  exempts  the  defendant  from  lia- 
bility In  this  case. 

The  respondent,  however,  urges  that  upon 
the  admitted  facts  the  general  term  properly 
held  that  the  provlalon  with  reference  to 
"anything  accidentally  taken,  administered, 
or  inhaled,"  exempted  the  company  from  any 
liability  whatever  under  its  i>ollcy.  We  think 
otherwise.  That  provision  in  the  policy  clear- 
ly implies  voluntary  action  on  the  part  of 
the  Insured,  or  some  other  person.  The  in- 
sured must  take  or  inhale,  or  another  must 
administer.  The  manifest  purpose  of  the 
provision  is  to  exempt  the  Insurer  from  lia- 
bility where  the  insured  has  voluntarily  and 
consciously,  but  acddentally,  taken  or  inhal- 
ed, or  something  has  been  voluntarily  ad- 
ministered which  was  injurious  or  destruc- 
tive of  Ufe.  We  think  that  the  particular 
accidents  Intended  to  be  excepted  by  that  pro- 
vision are  the  accidental  taking  or  inhaling 
Into  the  system  of  some  injurious  or  destruc- 
tive agency  under  the  mistaken  belief  that 
It  was  beneficial,  or,  at  least,  harmless.  That 
is  made  more  apparent  by  that  portion  of  the 
provision  wlilch  relates  to  something  "admin- 
istered," as  it  cannot  be  reasonably  construed 
as  referring  to  a  thing  involuntarily  and  un- 
consciously administered.  Indeed,  it  is  quite 
dlfficalt  to  understand  how  a  thing  could  be 
Involuntarily  and  unconsciously  administered. 
Coupled  together  as  these  provisions  are,  the 
same  rule  of  construction  must  be  applied  to 
that  portion  which  relates  to  something  ac- 
cidentally Inhaled  as  applies  to  the  portion 
which  relates  to  a  substance  accidentally 
taken  or  accidentally  administered.  All  the 
cases  thus  provided  for  plainly  involve  volun- 
tary and  conscious  action  on  the  part  of  the 
insured,  or  some  other  person.  The  leading 
and  controlling  idea  in  this  provision  is  the 
performance  of  a  voluntary  act  which  ac- 
cidentally causes  the  death  or  injury  of  the 
insured.  That  a  proper  constraction  of  the 
policy  requires  us  to  hold  that  it  applies  only 
to  cases  where  sometlilng  has  been  volun- 
tarily and  intentionally,  although  mistakenly 
taken,  administered,  or  inhaled,  there  can, 
we  think,  be  but  little  doubt.  As  thus  con- 
strued, this  provision,  manifestly,  did  not  ex- 
empt the  defendant  from  lial}illty  In  this 
case,  as  it  was  admitted  that  the  death  of 
the  insured  was  occasioned  by  accidental 
means,  and  was  caused  by  involuntarily 
and  accidentally  breathing  Illuminating  gas 
which  had  escaped  into  the  room  where  he 
was  sleeping  at  the  time  of  his  death.  The 
argument  that  the  provision  as  to  inhaling 
gas  has  been  given  the  same  effect  as  is  now 
given  to  the  other  and  more  general  one, 
and  that  such  could  not  have  been  their  pur- 
pose, has  little  force.  The  Inhaling  of  gas 
having  been  specially  provided  for  when  taken 


for  surgical  and  like  purposes.  It  Is  only  when 
It  is  Inhaled  for  some  other  purpose,  or  un- 
der other  ciroumstances,  that  the  general  pro- 
vision applies.  The  special  provision  is  ap- 
plicable when  gas  is  Inhaled  for  surgical  and 
like  purposes.  The  general  provision  applies 
when  it  is  inhaled  for  other  purposes.  Ap- 
plying to  the  construction  of  tills  policy  the 
principles  stated  in  the  opinion  in  the  Paul 
Oase,  it  is  obvious  that  the  construction  we 
have  placed  upon  the  policy  Is  the  i»oper 
and  correct  one. 

The  only  remaining  question  relates  to  the 
provision  which  declares  that  the  policy  "does 
not  insure  against  death  or  disablement 
*  *  *  from  accidents  that  shall  bear  no  ex- 
ternal and  visible  marlu."  It  is  somewhat 
difficult  to  understand  precisely  what  was 
Intended  by  this  clause  of  the  policy.  We 
are,  however,  of  the  opinion  that  the  language 
employed,  when  fairly  construed,  indicates 
that  its  purpose  was  to  provide  that  a  case  of 
death  or  injury  should  not  be  regarded  as 
within  the  policy  unless  there  was  some  ex- 
ternal or  visible  evidence  which  indicated 
that  it  was  accidental;  in  other  words,  that 
only  such  injury  as  could  be  shown  by  ex- 
ternal and  visible  evidence  to  have  been  ac- 
cidental should  be  regarded  as  within  the 
policy.  In  this  case  It  is  admitted  tliat  the 
decedent's  death  was  occasioned  by  his  In- 
voluntarily and  accidentally  breathing  lllu- 
mlnatlug  gas  which  had  accidentally  escaped 
into  his  room;  that  there  were  no  visible 
marks  of  the  accident  upon  the  body  of  the 
deceased,  but,  when  artiflclal  respiration  was 
produced.  Illuminating  gas  emanated  there- 
from to  the  perception  of  the  person  pro- 
ducing such  artiflclal  respirauon;  that  upon 
entering  the  room  it  was  perceived  to  be  full 
of  gas,  and  that  gas  was  then  escaping  there- 
in; and  that  an  inspection  of  the  body  show- 
ed Ufe  to  be  extinct  We  think  this  admis- 
sion furnishes  sufBcient  evidence  of  an  ex- 
ternal and  visible  character  that  the  death  of 
the  decedent  was  accidental  to  exclude  it 
from  this  exception  in  the  policy,  and  hence 
that  It  was  one  of  the  accidents  against  which 
the  defendant  Intended  to  Insure.  The  re- 
spondent discusses  this  question  upon  the 
theory  that  this  clause  in  the  policy  should 
be  construed  as  though  it  read,  "From  acci- 
dent where  there  shall  be  no  external  and 
visible  marks  upon  the  body  of  the  deceased." 
A  fair  construction  of  the  language  does  not 
we  think,  justify  the  conclusion  that  such 
was  its  intent  and  purpose,  but  that  the  more 
reasonable  construction  is  that  which  has  al- 
ready been  suggested.  If  we  are  correct  In 
these  conclusions,  it  follows  that  the  Judg- 
ment of  the  general  term  should  be  reversed, 
and  the  Judgment  ui>on  the  verdict  directed 
for  the  plalntlfF  should  be  affirmed,  with 
costs  to  the  plaintiff  in  all  the  courts.  All 
concur,  except  ANDREWS,  G.  J.,  not  voting, 
and  HAIGHT,  J.,  not  sitting.  Judgment  ac- 
cordingly. 
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<H«  N.  Y.  619) 

WILLIAMS  T.  MONTGOMERY  et  al. 
(Conrt  of  Appeals  of  New  York.    Feb.  18,  1896.) 

Ck>HTIUOT — ^PbRPBTDITIES — RB8TBAINT    OV    TSUDM 
—  SpEOIVIC    PxRrOBMANCB  —  Abstbxot 

Qdbbtior — Bbtibw  oh  Afpbau 

1.  A  contract  whereby  the  promoten  of  a 
corporation  apportioned  their  respective  interests 
in  the  capital  stock,  and  aKreed  that  a  certain 
amount  of  stock  was  to  lie  placed  in  the  treasury 
for  working  capital,  and  that  the  certificates  is- 
iraed  to  thems^Tes  were  to  be  deposited  with  a 
trust  company,  and  not  withdrawn  for  six  months 
without  the  consent  of  each  party,  or  tinless  snffi- 
<3ent  treasury  stock  was  sold  to  realize  a  cer- 
tain sum, — ^the  purpose  thereof  beine  to  place  the 
parties  tnereto  upon  an  equal  fooung  as  to  the 
control  of  the  corporation,  and  to  prevent  sales 
of  individual  stock  until  a  certain  amount  was 
realized  from  the  sale  of  treasury  stock, — was 
not  void  as  being  a  violation  of  the  statute  (1 
Rev.  St.  773,  {  2)  against  accumulations.  Nor 
was  it  a  restraint  npon  trade.  26  N.  Y.  Supp. 
703,  reversed. 

2.  As  it  is  difficult  to  make  compensation  for 
-damages  for  the  breach  of  such  agreement,  It  is 
within  the  discretion  of  the  court  to  compel  spe- 
-dfic  performance  of  said  agreement  by  enjoining 
the  parties'  thereto  from  violating  the  same. 

8.  Though  the  six.  months  had  elapsed  before 
the  trial  of  the  action  for  specific  performanoe,  a 
judgment  dismisring  the  complaint,  on  the 
ground,  among  others,  that  the  contract  was 
void,  will  be  reviewed  on  appeal,  as  plaintiff  and 
his  sureties  would  otherwise  be  left  without  de- 
fense to  an  action  for  damages  on  the  injunction 
bond,  the  penalty  ^f  which  was  $5,000. 

Appeal  from  sapreme  court,  general  term. 
First  department 

Action  by  Fred  Williams  against  Thomas 
J.  Montgomery  and  others  to  compel  the 
spedflc  performance  of  a  contract  From  a 
Judgment  of  the  supreme  court  general  term 
<26  N.  Y.  Supp.  708),  affirming  a  Judgment 
dismissing  the  complaint  plaintiff  appeals. 
Modified. 

It  Is  alleged  In  the  complaint  that  prior 
to  November  2,  1892,  the  plaintiff  was  Joint- 
ly Interested  with  the  defendants,  Mont- 
gomery, Lande,  and  Powell,  in  certain  letters 
patent  for  a  railway  brake  that  had  been 
transferred  by  one  Ouemsey,  the  patentee, 
to  a  corporation  known  as  the  Hydraulic 
Brake  Company;  that  on  the  day  last  named 
the  parties  so  interested  entered  Into  an 
agreement  under  seal,  which  apportioned 
their  respective  Interests  In  the  capital  stock 
of  said  corporation,  directed  that  a  certain 
amoimt  of  stock  be  placed  In  the  treasury 
for  working  capital,  and  then  provided  as 
follows:  "We  also  agree  that  the  above  cer- 
tificates to  Montgomery,  Lande,  Powell,  and 
Williams  shall  be  deposited  In  the  Central 
Trust  Company,  with  a  copy  of  this  agree- 
ment and  shall  not  be  withdrawn  for  the 
period  of  six  months  from  this  date,  with- 
out the  written  consent  of  each  and  every 
party  hereto;  but  with  this  proviso,  that  if 
sufficient  treasury  stock  shall  be  sold  to 
realize  the  sum  of  $30,000  In  cash,  then  and 
In  that  event  the  stock  which  has  been  de> 
posited  in  the  Central  Trust  Company  may 
be  withdrawn  by  either  of  the  parties,  pro- 
vided SQCh  party  shall  first  notify  the  other 


parties  hereto,  In  writing,  at  least  flTe  days 
before  such  withdrawal"  It  was  further  al- 
leged that  the  object  of  such  agreement  was 
to  place  all  of  the  parties  thereto  upon  "an 
equal  footing  as  regards  the  control  of  the 
said  brake  company  for  a  period  of  six 
months,  or  thereabouts,  after  the  stock  of 
the  company  had  been  Issued,  and  also  to 
prevent  any  sales"  by  any  party  to  the  agree- 
ment "of  their  respective  holdings  of  such 
stock,  "unless,  In  the  meantime,  enough 
treasury  stock  should  have  been  sold  to  re- 
alize the  sum  of  $30,000  In  cash  for  the  use 
of  said  company";  that  said  agreement  had 
been  violated  by  the  defendants,  in  that 
Montgomery,  the  president  and  Powell,  the 
vice  president  and  general  manager,  of  the 
brake  company.  In  January,  1893,  secretly 
Issued,  or  caused  to  be  Issued,  stock  to  them- 
selves and  to  Lande,  but  not  to  the  plain- 
tiff, and  the  said  Montgomery  purchased,  or 
agreed  to  purchase,  from  Lande  and  Powell, 
enough  of  the  stock  to  give  him,  with  his 
own,  control  of  the  company,  for  the  pur- 
pose of  defeating  the  agreement  of  Novon- 
ber  2,  1802,  and  with  the  effect,  unless  pre- 
vented, of  making  It  ImpoesiMe  to  sell  any 
part  of  the  comx>any  8to<^  to  meet  Its  obliga- 
tions and  pay  Its  current  expenses;  that  the 
certificates  Issued  to  the  said  defendants 
were  not  delivered  to  the  Central  Trust 
Company,  but  to  the  defendant  the  State 
Trust  Company,  together  with  certain  agree- 
ments for  the  purchase  of  shares,  and  prom- 
issory notes  given  therefor;  that  upon  dis- 
covery of  the  facts,  about  January  24,  1898, 
the  plaintiff  demanded  performance  of  said 
agreement  by  the  defendants,  but  they  each 
refused,  and  he  Insisted,  as  his  complaint 
further  shows,  that  unless  the  defendants 
were  restrained  from  disposing  of  their  stock, 
he  would  suffer  Irreparable  loss.  There  was 
a  demand  for  specific  performance,  an  In- 
junction, and  for  general  relief.  The  action 
was  commenced  about  January  26,  1893,  and 
was  tried  the  ISth  of  May  following.  A 
preliminary  Injunction  was  issued,  an  under- 
taking In  the  penalty  of  $5,000  having  been 
furnished  for  the  purpose  by  the  plaintiff, 
but  It  was  vacated  by  order  of  the  special 
term,  and  upon  appeal  to  the  general  term 
said  order  was  affirmed.  Upon  the  trial,  be- 
fore any  evidence  had  been  Introduced,  the 
complaint  was  dismissed,  on  motion  of  the 
defendants,  on  the  ground,  among  others, 
that  It  did  not  state  a  cause  of  action. 

George  M.  PInney,  Jr.,  for  appellant  WU- 
lUun  W.  Cook,  for  respondents. 

VANN,  J.  (after  stating  the  facts).  The 
respondents  object  to  the  consideration  of 
this  appeal  ui>on  the  merits,  because,  as 
they  claim,  the  questions  Involved  have  be- 
come abstract  In  their  nature,  owing  to  the 
lapse  of  time.  This  position  Is  based  upon 
the  fact  that  the  period  of  six  months,  which 
Is  the  utmost  limit  placed  by  the  covenant 
of  the  parties  upon  the  right  to  sell  Individ- 
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oal  stock,  had  expired  before  the  action  was 
tded,  and  hence.  It  la  argued,  a  new  trial  can 
afford  no  practical  relief  to  the  plaintiff  be- 
cauBe  the  contract  cannot  new  be  enforced, 
nor  the  defendants  restrained  from  disposing 
of  their  stock.  If  this  were  the  exact  situa- 
tion, adherence  to  precedent  might  require 
us  to-  dismiss  the  appeal,  as  relief  from  a 
Judgment  for  costs  merely  has  not  been  re- 
garded as  adequate  ground  upon  which  to 
reverse  a  Judgment  and  grant  a  new  trial. 
People  V.  Common  Council  of  Troy,  82  N. 
T.  575.  But  the  appellant  Insists  that  the 
liability  of  himself  and  his  sureties  upon 
the  undertaking  given  to  procure  the  prelimi- 
nary Injnnction  presents  a  practical  result 
to  be  attained  by  the  appeal,  as  he  may  thus 
be  relieved  from  the  payment  of  damages  to 
the  amount  of  $5,000,  the  penalty  of  the 
bond.  An  examination  of  the  Judgment  roll 
shows  that  the  trial  court  found,  as  conclu- 
sions of  law,  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  contract  of  November 
2,  1882,  was  not  enforceable,  "inasmuch  as 
It  was  against  public  policy,  and  contrary  to 
the  statute  against  restraint  upon  the  aliena- 
tion of  personal  property,"-  and  upon  these 
grounds,  among  others,  directed  the  com- 
plaint to  be  dismissed.  The  Judgment  en- 
tered, by  appropriate  recitals,  conformed  to 
the  findings,  so  that  there  was  an  adjudica- 
tion that  the  plaintiff  had  no  cause  of  ac- 
tion, and  that  said  contract  was  not  enforce- 
able. This  leaves  the  plaintiff  defenseless 
against  an  action  upon  the  undertaking, 
which  required  him  to  pay  to  the  defend- 
ants such  damages,  not  exceeding  $5,000,  as 
they  might  sustain  by  reason  of  the  injunc- 
tion. If  the  court  finally  decided  that  he 
was  not  entitled  thereto.  Code  Civ.  Proc. 
S  620.  As  the  action  was  brought  to  procure 
an  injunction,  the  dismissal  of  the  com- 
plaint upon  the  ground  that  it  did  not  state 
a  cause  of  action  is  a  final  decision  that  the 
plaintiff  was  not  entitled  to  the  preliminary 
injunction.  Musgrave  v.  Sherwood,  76  N.  ¥. 
194;  Palmer  v.  Foley,  71  N.  Y.  106;  Lawton 
V.  Green,  64  N.  T.  826;  Jacobs  v.  MiUer,  11 
Hun,  441.  Such  a  Judgment  establishes  the 
right  of  the  defendants  to  damages,  leaving 
the  amount  open  to  proof,  with  no  limit  to 
the  recovery  except  the  penalty  named, 
which  was  10  times  the  sum  required  by 
statute  to  authorize  a  review  by  the  court 
of  appeals  when  this  appeal  was  taken. 
This  large  liability.  Incidental  to  the  Judg- 
ment, and  virtually  a  part  thereof,  makes 
the  appeal  of  much  practical  importance  to 
the  plaintiff,  aside  from  the  question  of 
costs.  While  the  damages  are  unliquidated, 
and  might  be  confined  simply  to  the  fees  of 
counsel,  they  might  equal  the  penalty  of 
the  undertaking,  especially  if  it  should  ap- 
pear that  the  market  price  of  stock  in  the 
brake  company  fell  while  the  injunction  was 
In  force,  and  never  recovered  afterwards. 
Havemeyer  v.  Havemeyer,  43  N.  Y.  Super. 


Ct  506.  The  plaintiff,  therefore,  may  be- 
compelled  to  pay  a  large  amount  of  damages, 
unjustly  and  without  any  remedy,  unless  the 
court  will  hear  his  appeal  and  decide  it  up- 
on  the  merits.  We  think  that  the  amoimt 
possibly,  although  Indirectly,  involved  makes 
it  our  duty  to  consider  all  the  questions 
raised,  so  that  the  plaintiff,  if  he  Is  right  in. 
tils  position,  may  not,  after  losing  his  cause 
of  action  against  the  defendants,  be  com- 
pelled to  pay  them  heavy  damages,  from 
no  fault  of  his  own,  but  simply  because  the 
courts  could  not  sooner  pass  upon  his  rights. 
After  careful  study  of  the  agreement  in 
question,  we  think  that  it  was  neither  a  vio- 
laticm  of  the  statute  against  accumulations 
nor  a  restraint  upon  trade.  What  are  the 
facts?  Four  promoters  of  a  corporation,  who- 
owned  ninety-nine  one-hundredtbs  of  its  capi- 
tal stock  as  tenants  in  common,  agreed  in 
writing  to  partition  their  holdings,  after  first 
placing  in  the  treasury  one-fifth  of  all  the 
stock,  to  be  sold  in  order  to  provide  working 
capital  for  the  company.  As  the  amount  of 
the  capital  stock  was  large,  and  they  did  not 
wish  to  glut  the  market  by  the  sale  of  the 
treasury  stock  in  competition  with  individ- 
ual stock,  they  provided  for  the  deposit  of  the 
latter,  with  a  trust  company,  under  the  agree- 
ment that  they  would  not  withdraw  the  same 
for  six  months,  except  by  mutual  consent,  un- 
less enough  treasury  stock  should  be  sooner 
sold  to  realize  the  sum  of  $30,000,  in  wliicb 
event  any  one  could  withdraw  his  certificate 
on  five  days'  notice  to  the  others.  No  trust 
was  created.  The  title  was  not  vested  In  a 
trustee,  unable  to  sell,  with  like  inability  on 
the  part  of  the  l)eneflciary.  No  restriction 
was  placed  on  the  power  of  any  stockholder  to 
sell,  but  he  could  not  deliver  the  certificates 
for  six  months,  except  in  either  of  the  CMi- 
tingendes  named.  There  was  no  suspension 
of  absolute  ownership,  because  the  statute  ex- 
pressly declares  that  the  "power  of  aliena- 
tion is  suspended  when  there  are  no  persona 
in  b^ng  by  whom  an  absolute  fee  in  posses- 
sion can  be  conveyed."  1  Rev.  St  p.  728, 
{  14.  While  this  amriies  primarily  to  real  es- 
tate, by  a  subsequent  chapter  it  is  made  ap- 
plicable to  personal  property  also.  1  Rev.  St. 
p.  773,  i  2.  The  test  of  alienability  of  real 
or  personal  property  is  that  there  are  i>er8ons 
in  being  who  can  give  a  perfect  title.  Qenet 
V.  Hunt,  118  N.  Y.  158-172,  21  N.  B.  91;  Nel- 
lis  V.  NeUis.  09  N.  Y.  505-016,  3  N.  B.  59; 
Robert  v.  Coming,  89  N.  Y.  225,  236;  Gott  v. 
Cook.  7  Paige,  521,  affirmed  24  Wend.  641; 
BoUes,  Suspension,  2.  Where  there  are  liv- 
ing parties  who  have,  unitedly,  the  entire 
right  of  ownership,  the  statute  has  no  appli- 
cation. Norris  V.  Beyea,  13  N.  Y.  273,  288. 
The  ownership  is  absolute,  whethw  the  power 
to  sell  resides  in  one  individual  or  in  several. 
If  there  is  a  present  right  to  dispose  of  the 
entire  Interest,  even  If  its  exercise  depends 
upon  the  consent  of  many  persons,  there  is  no 
unlawful  suspension  of  the  power  of  aliena- 
tion.   The  ownership,  although  divided,  con- 
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tliiues  absolute.  The  agreement  In  qnestton, 
therefwe,  which  expressly  reserved  the  right 
to  sell  by  mutoal  consent,  did  not  violate  the 
«tatnte,  because  there  was  no  time  when  an 
absolute  title  to  the  stock,  or  any  part  of  It, 
could  not  have  been  transferred  by  the  Joint 
action  of  the  four  parties  to  the  contract 
Nor  was  the  agreement  opposed  to  public  pol- 
icy, for  a  reasonable  regulation  as  to  the  mode 
of  selling  the  stock,  so  as  to  prevent  the  sacri- 
fice thereof,  was  not  a  restraint  upon  trade. 
As  an  incident  to  the  contract  making  parti- 
tion of  the  shares,  it  was  competent  for  the 
parties  to  agree  that  the  stock  donated  to  the 
corporation,  in  which  they  had  a  common  in- 
terest, should  be  first  offered  for  sale.  This 
was  no  restraint  upon  the  bTisiness  freedom 
of  the  parties,  but  a  promotion  of  the  general 
interest,  by  temiwrarily  withholding  from  the 
market  shares  owned  by  individuals,  in  or- 
der to  afford  a  reasonable  opportunity  to  sell 
shares  indirectly  owned  by  all.  The  protec- 
tion of  the  interests  of  all  concerned,  by  pre- 
venting the  market  from  suddenly  becoming 
overcrowded,  and  ruinously  depressed,  was  a 
reasonable,  just,  and  honest  purpose,  which 
the  law  docs  not  condemn.  There  was  no  evil 
tendency  in  the  arrangement,  as  it  simply 
prevented  a  course  of  action  that  would  have 
brought  loss  both  to  the  common  and  the  per- 
sonal interests.  Barnes  v.  Brown,  80  N.  T. 
827,  6S7;  Hodge  v.  Sloan,  107  N.  Y.  244,  17 
N.  E.  335. 

From  what  has  been  said.  It  is  evident  that 
a  canse  of  action  was  alleged  in  the  com- 
plaint; for  the  contract  was  valid,  and  the 
plaintiff  had  a  right  to  performance  by  the 
defendants.  How  fruitful  of  results  perform- 
ance would  have  been,  it  is  unnecessary  for 
us  to  Inquire,  as  "parties  to  a  contract  them- 
selves best  know  what  their  expectations  are 
in  regard  to  the  advantages  of  their  under- 
taking and  the  damages  attendant  on  its  fail- 
ure." Greenh.  Pub.  Pol.  750.  The  sale  of 
treasury  stock,  by  supplying  means  to  carry 
OQ  the  business  of  the  corporation  and  make 
the  enterprise  successful,  would  tend  to  en- 
hance the  value  of  the  stock  held  by  the  plain- 
tiff. The  Impossibility  of  s^ing  any  part  of 
the  stock  in  the  treasury,  if  a  violation  of  the 
contract  were  permitted,  was  expressly  al- 
leged in  the  complaint,  and,  by  the  motion  to 
dismiss,  was  impliedly  admitted  by  the  de- 
fendants. Without  working  capital  the  cor- 
poration could  not  succeed,  but  with  it  suc- 
cess was  possible.  If  it  could  carry  on  busi- 
ness and  make  money,  its  stock  would  be- 
come salable,  and  unless  the  stock  became 
salable  the  large  interest  of  the  plaintiff 
would  be  of  no  value.  The  di£Sculty  of  ad- 
measuring the  damages  caused  by  a  breach 
of  the  agreement  did  not  affect  the  right  of 
the  plaintiff  to  make  the  contract,  but  fur- 
nished a  reason  for  asking  a  court  of  equity 
to  enforce  spedflc  performance.  8  Pom.  Eq. 
Jur.  I  1402;  Fry,  Spec.  Perf.  27.  Although 
performance  of  a  contract  relating  to  personal 
property  may  not  be  demanded  as  a  right. 


It  rests  in  the  sound  disiiretion  of  the  <!oart, 
where,  as  in  this  case,  compensation  in  dam- 
ages would  be  dlfilcnlt,  if  not  Impossible,  ow- 
ing to  the  fact  that  the  matter  was  in  the 
nature  of  an  experiment,  contracted  for,  but 
not  made,  so  that  the  result,  of  necessity, 
could  never  be  known.  In  re  Argiis  Oo.,  138 
N.  Y.  557,  573,  34  Ni  H.  888;  Johnson  v. 
Brooks,  »3  N.  Y.  837.  While  the  extent  of 
the  damages  is  uncertain,  the  fact  that  some 
damages  were  sustained  is  a  fair  Inference 
from  the  concessions  made  by  the  defend- 
ants at  the  trial.  Barnes  v.  Brown,  80  N. 
Y.  634.  It  follows,  from  what  has  been  said, 
■that,  subject  to  the  sound  discretion  of  the 
supreme  court,  the  plaintiff  was  entitled  to 
the  preUminary  Injunction,  because  It  re- 
strained "the  commission  or  c(»itinuance  ot  an 
act,  the  commission  or  continuance  of  which 
during  the  pendency  of  the  action,  would  pro- 
duce injury"  to  him.    Code  Civ.  Proc.  g  603. 

Although  we  thus  reach  a  result  favorable 
to  tbe  plaintiff,  we  do  not  award  him  a  niew 
trial,  as  the  time  for  specific  performance  has 
expired.  This  was  one  of  the  grounds  upon 
which  the  complaint  was  dismissed,  and,  had 
It  been  the  only  ground,  the  Judgment  of  the 
trial  comrt  might  not  have  been  disturbed,  for 
the  way  Is  still  open  to  tho  plaintiff  to  re- 
cover, in  an  action  at  law,  such  damages  as 
he  can  establish,  and  that  is  the  only  affirma- 
tive relief  that  Is  left  to  him.  As  a  modifica- 
tion of  the  Judgment  will  afford  him  the  re- 
lief from  damages  and  costs  that  we  think 
he  Is  entitled  to,  our  adjudication  will  be  in 
that  form.  Elliot,  App.  Proc.  §  567.  The 
Judgment,  therefore,  should  be  modified  by 
adjudging  that  the  plaintiff  was  entitled  to  a 
preliminary  injunction,  striking  out  all  allow- 
ances of  costs  by  the  courts  below,  and  baa- 
ing the  dismissal  of  the  complaint  solely  on 
the  ground  that,  by  reason  of  the  lapse  ot 
time,  a  decree.  If  granted,  could  not  be  car- 
ried into  effect,  and,  as  thus  modified,  af- 
firmed, without  costs.  All  concur.  Judgment 
accordingly. 


(148  N.  T.  &2») 

UNCKLES  r.  COLGATE  et  aL 
(Court  of  Appeals  of  New  York.    Feb.  18,  1896.) 

HOHOPOLT— AOTIOK    FOB  AOOODlTTINe. 

One  who  acquired  sertlficates  of  trust 
in  an  illegal  monopoly  cannot  maintain  an  ac- 
tion against  thp  trustees  thereof,  for  an  account- 
ing, where  said  trustees  did  not  seek  to  derive 
any  advantage  from  ttie  illegal  agreement,  bat. 
In  compliance  with  the  wiHh  of  the  other  holders 
of  the  trust  certificates,  the  truHt  waa  reorgan- 
ized in  the  form  of  a  legal  corporation,  to  which 
said  trustees  transferred  the  property  in  their 
hands.    25  N.  Y   Snpp.  672.  affirmed. 

Appeal  from  supreme  court,  special  term, 
First  department 

Action  by  Thomas  H.  Unckles  against 
Romulus  R.  Ck>lgate  and  others  for  an  ac- 
counting. A  Judgment  dismissing  the  com- 
plaint  was  affirmed  by  the  supreme  court, 
general  term  (25  N.  Y.  Supp.  672),  and  plain- 
tiff appeals.   Affirmed. 
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A.  B.  Porter,  for  appellant.  Elihu  Boot, 
for  respondents. 

GRAY,  J.  The  complainant,  as  a  bolder 
of  "certificates  of  trust"  issued  by  the  Na- 
tional Iiead  Trust,  seeks  by  this  action  to 
obtain  a  Judgment  which  shall  provide  for 
the  winding  up  of  the  affairs  of  tbe  trust; 
for  an  accounting  by  the  defendants,  who 
were  the  trustees  under  the  trust  agree- 
ment; for  the  appointment  of  a  receirer, 
and  for  a  distribution  through  the  receirer 
of  all  moneys  and  of  the  proceeds  of  prop- 
erty which  came  into  the  defendants'  hands, 
and  for  other  Incidental  equitable  relief. 
The  complaint  was  demurred  to^  and  the 
question  is  whether,  admitting  all  its  aTer- 
ments  to  be  true,  a  cause  of  action  is  made 
out  which  the  court  will  recognize.  The  ac- 
tion being  brought  on  tbe  equity  side  of  the 
court,  it  is,  of  course,  essential  that  the  plain- 
tiff B^ftU  show  facta  which  make  out  a  case 
where  the  intervention  of  equity  is  both  'nec- 
essary and  warranted;  for,  while  a  court  of 
equity  exercises  a  discretion  regulated  upon 
Judicial  grounds,  it  is  not  compelled,  and  it 
will  refuse,  to  aid  one  whose  appeal  to  it 
offends  its  conscience.  The  party  aggrieved, 
and  remediless  at  law,  must  come  into  court 
with  clean  hands.  He  must  be  Innocent  of 
.any  participation  in  a  wrong  as  to  which  he 
seeks  equitable  intervention;  or,  if  appear- 
ing to  be  a  participant,  he  must  be  able  to 
sustain  his  appeal  to  the  court  by  showing 
that  nevertheless  there  is  a  Justice,  or  some 
element  of  public  policy.  In  his  demand, 
which  outweighs  the  fact  of  his  participa- 
tion. Is  that  the  case  here?  Tbe  court  be- 
low has  held  adversely  to  the  plaintiff,  be- 
cause the  action  was  an  effort  to  have  his 
rights  determined'  under  the  provisions  of 
an  agreement  shown  and  alleged  to  be  11- 
legaL  An  examination  of  the  complaint 
shows  that  in  October,  1887,  an  agreement 
was  entered  into  for  the  formation  of  a  lead 
trust,  which  should  combine  the  interests  of 
manufacturers  and  dealers  in  lead  and  its 
products  throughout  the  country,  and  which 
was  of  like  nature  with  the  agreement  which 
was  condemned  in  this  court  as  unlawful, 
for  constituting  a  partnership  between  cor- 
porations, whose  stock  should  be  deposited 
under  it,  and  the  surrender  of  the  corporate 
management  to  directors  selected,  not,  as  re- 
quired by  the  law,  by  the  stockholders,  but 
by  the  board  of  trustees  under  the  agree- 
ment. People  V.  North  River  Sugar-Refining 
Co.,  121  N.  T.  682,  24  N.  B.  834.  The  lead 
trust  was  capitalized  at  $89,447,600,  or  tbe 
equivalent  of  894,476  shares,  represented  by 
"certificates  of  trust";  and  in  May,  1889,  the 
plaintiff  became  tbe  bolder  of  certificates 
representing,  in  par  value,  700  shares  in  the 
trust  His  interest  is  therefore  only  about 
one-twelfth  of  1  per  cent.,  and  It  does  not 
appear  that  any  other  holder  of  trust  certifi- 
cates has  joined  with  him,  or  is  in  sympathy 
with  him.    It  is  alleged  that  the  property. 


assets,  and  interests  whicb  were  held  by  the 
trustees  amounted  to  $25,000,000.  In  1881 
these  defendants  were  elected  and  became 
the  trustees  under  the  lead-trust  agreement, 
and  it  is  alleged  that  they  had  accumulated 
and  held  a  large  amount  of  money,  which, 
by  the  end  of  the  year  1891,  amounted  to 
over  $3,000,000.  and  as  to  which  they  have 
never  accounted.  The  plaintiff  alleges  that 
he  brings  this  action  "in  behalf  of  himself 
as  such  holder  of  certificates,  and  all  others 
in  like  situatioii";  and  the  reason  given  is 
that  tbe  defendants  held  "divers  moneys  and 
other  property  which  had  come  Into  their 
hands  under  and  by  virtue  of  said  agree- 
ment, and  the  carrying  out  of  the  scheme 
contemplated  involved  therein  and  thereby, 
and  for  which  they  have  not  duly  accounted 
to  the  certificate  holders,  including  this  plain- 
tiff, •  •  •  and  for  which  they  should  ac- 
count in  the  proportion  which  the  amounts 
of  the  certificates  held  by  them,  respective- 
ly, bear  to  the  amount  of  the  whole  number 
of  certificates  issued."  It  also  appears  that 
in  October,  1881,  this  plaintiff  brought  an  ao* 
tion  to  restrain  the  trustees  of  the  lead  trust 
from  disposing  of  the  property  in  their  hands 
or  under  their  control  as  such  trustees,  in 
pursuance  of  a  certain  scheme  or  plan  for 
the  dissolution  of  the  trust,  and  its  merger 
into  a  new  corporation,  which  had  been 
adopted  at  a  meeting  of  the  association  of 
certificate  holders,  and  as  to  which  these  de- 
fendants were  appointed  "reorganizing  trus- 
tees." The  plaintiff  alleged  his  nonassent  to 
the  scheme,  and  his  opposition  to  it,  as  l>eing 
"illegal,  and  in  violation  of  the  provisions, 
etc.,  of  the  trust  agreement,,  and  of  his  rights 
and  privileges  as  a  member  of  said  associa- 
Hon,"  and  "that.  If  •  ♦  •  carried  out,  the 
result  will  be  tbe  dissolution  and  destruction 
of  said  trust,"  etc.  A  motion  in  that  action 
for  a  preliminary  injunction  was  denied  up- 
on the  ground  that  the  scheme  of  reorganiza- 
tion did  not  appear  to  be  unlawful  In  itself, 
and  that  the  plaintiff  was  not  entitled  to  in- 
aist  that  a  trust  agreement  should  be  car- 
ried out  or  performed  which  was  illegal. 
Thereui>on  that  action  was  discontinued.  A 
reorganization  of  the  lead-trust  interests,  in 
the  form  of  a  legal  corporation,  was  per- 
fected; and  the  National  Lead  Company  was 
organized,  to  which  the  trustees  transferred 
the  assets  and  proiierties,  etc..  In  their  hands 
in  December,  1891.  In  July,  1892,  the  pres- 
ent action  was  brought. 

It  would  seem,  from  a  consideration  of  this 
complaint,  that  the  plaintiff,  being  defeated 
in  his  prior  attempt  to  compel  the  trustees 
specifically  to  pertorm  the  trust  agreement, 
and  to  refrain  from  carrying  out  the  reor- 
ganization plan,  was  now  endeavoring  to 
compel  them  to  account  for  their  acts  while 
managing  tbe  affairs  of  the  trust,  and  upon 
the  theory  that,  the  trust  agreement  having 
failed  for  Illegality,  they  became  custodians 
or  trustees,  at  common  law  and  in  equity,  of 
tbe  properties  coming  into  their  hands.    It 
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to,  of  coarse,  apparent  that  tbe  obstacle  In 
tbe  way  of  grrantlng  to  the  plaintiff  the  eqnl- 
table  relief  he  demands  is  that  his  com- 
plaint shows  that  he  became  a  participant 
In  an  enterprise  or  scheme  which  was  Ule- 
sal,  as  being  contrary  to  the  statute,  and 
against  public  policy,  nnder  the  decisions, 
and  which  he  avers  to  have  been  "a  monop- 
oly, and  inimical  to  the  best  interests  of  tbe 
public  at  large."  He  avers  that  "said  agree- 
ment was  Illegal  and  void,  and  against  public 
policy,"  but  yet  insists  that  nevertheless  a 
court  of  equity  should  aid  him  in  winding 
up  the  affairs  of  the  trust,  and  in  compelling 
an  accounting  by  Its  trustees.  It  would  be 
a  somewhat  unusual  spectacle  for  a  court  of 
equity  to  be  occupying  itself  with  investigat- 
ing the  illegal  transactions  of  parties,  and 
With  adjusting  the  differences  between  them; 
and  a  somewhat  similar  view  was  taken  as 
recently  as  in  the  case  of  Leonard  v.  Poole, 
114  N.  Y.  371.  21  N.  B.  707.  Mr.  Justice 
Story,  in  his  work  on  Equity  Jurisprudence 
(section  298),  observed,  "In  general,  •  •  • 
where  parties  are  concerned  in  illegal  agree- 
ments or  other  transactions,  whether  they 
are  mala  prohiblta  or  mala  in  se,  courts  of 
equity,  foUowlng  the  rule  of  law  as  to  par- 
ticipators in  a  common  crime.  wiU  not,  at 
present,  interpose  to  grant  any  relief."  In 
a  note  to  the  section  he  said,  with  reference 
to  a  previously  existing  fluctuation  of  opin- 
ion in  the  courts  on  tbe  subject,  that  "the 
modem  doctrine  has  adopted  a  more  severe- 
ly Just,  and  probably  politic  and  moral,  rule, 
which  is  to  leave  the  parties  where  it  finds 
them,  giving  no  relief  and  no  countenance  to 
claims  of  this  sort"  This  equitable  rule 
applies  to  all  cases  where  tbe  action  or 
claim  is  in  affirmance  of  the  Illegal  contract 
It  is  sometimes  deemed  Inapplicable,  as 
where  the  action  proceeds  In  disaffirmance 
of  such  a  contract  and,  Instead  of  endeavor- 
ing to  enforce  it,  presumes  It  to  be  void,  and 
seeks  to  prevent  a  defendant  from  retaining 
some  benefit  derived  from  an  unlawful  act. 
2  Com.  Cont  109.  In  Walker  v.  Chapman, 
Lofft  342,  Lord  Mansfield  observed:  "There 
is  a  great  difference  where  a  party  comes  to 
overturn  an  Illegal  contract,  and  to  be  re- 
lieved against  It  He  shall  not  be  relieved 
if  he  comes  to  take  the  benefit  of  an  illegal 
contract  There  be  never  shall  be  relieved, 
because,  to  relieve  him,  tbe  court  must  af- 
firm tbe  contract" 

At  tbe  outset  It  is  to  be  observed  that 
this  is  not  a  case  where  it  appears  that  the 
defendants  are  parties  who  seek  to  derive 
any  advantage  from  the  illegal  agreement 
or  from  their  unlawful  acts,— a  circumstance 
which,  nnder  some  of  the  cases,  might 
bave  Jnstified  tbe  conrt  in  giving  relief.  On 
the  contrary,  they  bave  endeavored  to  ex- 
ecute the  wishes  of  the  great  body  of  cer- 
tificate holders;  and  the  plaintiff  seeks  to 
set  at  naught  acts  on  their  part  which  were. 
In  fact  In  aid  of  a  purpose  to  organize  le- 
gally.   The  plaintiff  baa  defined  bis  position 


very  clearly  In  Us  complaint.  He  Is  not 
endeavoring  to  recover  back  stocks  or  proi>- 
erty  surrendered  or  paid  out  under  tbe  agree- 
ment but  on  behalf  of  a  class  of  certificate 
holders;  of  whom  he  alleges  himself  to  be 
one,  he  asks  for  an  accounting  and  for  a 
distribution  by  the  defendants,  as  tbe  trus- 
tees under  the  agreement  as  to  the  moneys 
and  properties  which  liad  accumulated  In 
their  hands;  and  this  notwithstanding  the 
fact  that  in  compliance  with  the  resolves 
of  the  holders  of  tbe  trust  certificates  (and, 
for  aught  that  is  alleged,  we  may  assume 
that  all  approved),  the  trustees  have  trans- 
ferred the  property  in  their  bands  to  the 
new  corporation.  This  action  caimot  with 
any  propriety  be  regarded  as  in  disaffirm- 
ance of  the  agreement  The  plaintiff  waa 
not  a  party  to  the  agreement  itself,  and  dis- 
affirmance implies  action  on  the  part  of  a 
contracting  party,  looking  to  withdrawal 
from  the  gnllty  scheme^  a  repudiation  of  all 
share  in  it  and  a  return  of  the  property  pot 
into  it  His  own  transaction,  assuming  it  to 
have  been  a  purchase  of  the  certificates  la 
the  market  was  an  act  by  which  he  bought 
an  Interest  In  the  scheme  involved  in  the  ex? 
ecuted  agreement  and  be  now,  in  effect 
seeks  to  secure,  through  an  accounting  and 
distribution,  the  profits  alleged  to  have  been 
made. 

We  are  not  called  upon  to  decide  in  this 
case  what  should  be  tbe  Just  rule  if  a 
stockholder  and  party  to  the  original  agree- 
ment were  to  ask  for  an  accounting  by  his 
trustees.  Although  such  an  agreement  as 
the  one  in  question  may  be  illegal,  for  be- 
ing against  public  policy,  because  aiming 
at  creating  a  monopoly  in  a  necessary  prod- 
uct and  hence  subject  to  the  condemnation 
of  the  law,  when  moved  against  by  the  pub- 
lic authorities,  it  might  possibly  be  that 
a  party  would  bave  the  right  to  come  sea- 
sonably into  a  court  of  equity,  and,  disaf- 
firming the  agreement  ask  for  a  restora- 
tion of  his  property,  or  that  the  trustees 
should  account  and  distribute  the  accumu- 
lated property  in  their  hands  aa  equity  might 
deem  just  and  feasible.  In  such  a  case  there 
might  exist  a  locus  poenltentlee  for  the  par- 
ty. That  however,  is  by  no  means  this 
case,  and  we  defer  tbe  expression  of  any 
opinion  as  to  what  should  be  done  in  such 
a  case  to  tbe  time  when  It  arises.  The  plain- 
tiff here,  vcdontarlly,  became  a  participant 
In  a  scheme  which  be  alleges  to  have  been 
illegal,  by  acquiring  the  trust  certificates 
subsequently  to  the  formation  of  tbe  trust 
In  equity  there  might  be  a  distinction,  of 
some  substance,  between  his  case  and  the 
other  case  suggested.  In  the  former,  proper- 
ty would  have  been  surrendered  to  be  ad- 
ministered in  tbe  owner's  behalf,  and  his 
certlfl.cate  of  trust  would  represent  it  and 
his  interest  in  the  trust  property.  In  the 
present  case  the  plaintiff  has  not  the  ex- 
cuse of  the  stockholder,  who,  Influenced  to 
effect  an  Increase  of  c<»porate  business  and 
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of  consequent  profits,  by '  consenting  to  the 
plausible  scbeme  of  a  combination  of  rival 
Interests,  In  good  faith,  parts  with  hla  prop- 
erty to  the  tmstees  under  the  provisions 
of  an  agreement,  and  intrusts  them  with 
Its  control.  What  Interest  has  the  plaintiff, 
other  than  that  which  his  certificate  sng^ 
geats,  namely,  a  proportionate  Interest  as  a 
beneficiary,  in  the  trust  scheme?  He  could 
not  well  lay  claim  to  the  ownership  of  any 
stocks  or  property  originally  surrendered  to 
the  trustees.  He  has  acquired  certificates 
which  represented  the  amount  of  his  inter- 
est in  the  trust,  and  which  contained  a  stip- 
ulation binding  him,  as  their  holder,  to  all 
the  terms  of  the  trust  agreement.  He  thus 
voluntarily  made  himself  a  party  to  a 
scheme  under  the  executed  agreement,  which 
he  alleges  to  have  been  Ulegai;  and  how 
can  he  now  say  that  it  is  one  which  he  can 
disaffirm,  and  as  to  which,  upon  the  plea 
of  disaffirming,  he  can  ask  a  court  of  equity 
to  Intervene,  and  to  compel,  in  bis  favor,  an 
accounting  and  distribution  by  the  trustees? 
I  think  the  court  might  well  apply  the  prin- 
ciple which  controls  In  cases  where  parties 
are  in  pail  delicto,  and  hold  that  it  would 
not,  and  that  no  public  policy  required  it  to, 
interfere.  The  plaintUTs  demand  would  be 
met  with  this  answer:  "Either  you  are 
bound,  through  your  certificates,  by  the 
terms  of  the  trust  agreement,  in  which  case 
It  would  require  a  demand  representing  six- 
ty-seven per  cent,  in  value  of  the  holders  of 
the  trust  certificates  to  compel  the  trustees 
to  do  what  you  ask,  or,  as  you  voluntarily 
chose  to  acquire  an  interest  under  an  agree- 
ntent  which  you  admit  to  have  been  lilegral, 
and  thus  became  a  participant  in  an  unlaw- 
ful scheme,  equity  will  leave  you  where  it 
finds  you.  and  will  not  grant  you  any  re- 
lief. The  situation  is  of  your  own  creation, 
and  you  have  not  an  excuse  to  offer  which 
appeals  to  the  conscience  of  the  court." 

It  is  very  clear  that  the  plaintiff  is  seek- 
ing the  aid  of  the  court  to  enforce  certain 
rights  which  he  deems  to  have  accrued  to 
htm  by  virtue  of,  or  as  the  result  of,  the 
trust  agreement;  and  although  his  conten- 
tion is  that  his  rights  are  independent  of, 
and  unaffected  by  the  Illegality  of,  the  agree- 
ment, he  Is  claiming  exactly  what  the  con- 
tract was  Intended  to  give.  As  it  was  oXy- 
served  in  Peck  v.  Burr,  10  N.  Y.,  at  page 
288,  "The  plaintiff  seeks  to  have  the  full 
benefit  of  the  contract,  though  in  a  form  of 
action  a  little  different"  I  do  not  see  how 
the  court  could  grant  to  plaintiff  the  relief 
he  demands  without  recognizing  the  agree- 
ment, and  I  may  use  the  words  of  Sir  Wil- 
liam Qrant,  master  of  the  rolls.  In  Thomson 
V.  Thomson,  7  Yes.  470,  who,  in  discussing 
the  right  of  the  plaintiff  to  recover  from  a 
fund,  observed:  "You  have  no  claim  to  this 
money,  except  through  the  medium  of  an 
illegal  agreement,   which,  according  to  the 


determinations,  you  cannot  support.  •  •  • 
Here  you  cannot  stir  a  step  but  through  that 
illegal  agreement,  and  It  is  impossible  for 
the  court  to  enforce  it  I  must  therefore 
dismiss  the  bilL" 

Assuming,  as  the  plaintiff  argues,  that  we 
could  view  this  agreement  as,  in  a  sense, 
executory,  because  some  years  remain  of  the 
period  It  was  to  cover,  how  is  the  question 
affected?  The  pnriwse  of  the  agreement 
was  effected  when  the  combination  and  con- 
trol of  the  various  lead  interests  were  se- 
cured through  its  execution.  But  It  was  not 
executory.  The  plan  contemplated  was  car- 
ried out,  and  a  combination  of  the  several 
concerns  Interested  in  manufacturing  and 
dealing  in  lead  products  was  perfected.  It 
is,  indeed,  alleged  in  the  complaint  tliat  the 
business  was  carried  on  by  the  trustees,  and 
that  they  accumulated  moneys  and  property 
for  which  they  should  have  accounted.  No 
act  remained  to  be  done  by  the  parties  to 
the  agreement  to  make  it  in  force.  As  an 
executed  agreement.  It  was  open  to  others 
to  come  in  under  its  terms.  Even  if  the 
agreement  were  to  be  regarded  as  but  par- 
tially performed,  it  would  not  h^p  out  the 
plaintiff's  cause  of  action;  for  the  illegality 
tainted  the  whole  contract,  and  therefore 
the  court  would  leave  the  parties  where  it 
found  them.  Knowlton  v.  Spring  C!o.,  57  N. 
Y.  518;   Amot  v.  Canal  Co.,  68  N.  Y.  558. 

The  plaintiff  argues  that  the  defendants, 
upon  the  failure  of  the  trust  plan,  became, 
by  operation  of  law,  trustees  or  custodians 
of  the  property  for  his  benefit  and  that  of 
all  purchasers  of  trust  certificates,  as  bene- 
ficial owners  of  the  original  stocks  and 
bonds  which  had  been  delivered  to  the  trus- 
tees upon  the  formation  of  the  trust  Such 
a  contention  does  not  commend  Itself.  The 
plaintiff  is  not  entitled  to  the  aid  of  a  court 
of  equity  in  the  investigation  of  the  Illegal 
transactions,  whether  sought  for  upon  the 
one  or  the  other  theory.  The  obligation 
which  plaintiff  claims  the  defendants  to  be 
under  springs  out  of  the  trust  agreement 
If  that  agreement  was  illegal,  and  created 
no  obligation  which  the  court  would  recog- 
nize or  enforce,  it  cannot  be  that  the  law 
would  nevertheless  imply  some  valid  agree- 
ment between  the  trustees  and  the  plaintiff, 
which  he  could  assert  and  ask  a  court  of 
equity  to  enforce  in  his  behalf.  The  plain- 
tiff's relation  to  the  defendants  rests  upon 
his  having  become  a  party  to  the  trust 
agreement  and  the  vice  which  inhered  in 
that  relation  follows  the  parties  through 
their  subsequent  dealings  and  controversies. 
From  a  careful  consideration  of  the  com- 
plaint, I  think  that  the  Judgment  below,  sus- 
taining the  defendants'  demurrer  to  the 
complaint,  was  correct,  and  that  it  should 
be  affirmed,  with  costs.  All  concur  (AN- 
DREWS, 0.  3.,  in  result).  Judgment  affirm- 
ed. 
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(148  N.  T.  415) 

EAVBN  T.  SMITH. 
(Court  of  Appeals  of  New  TCotk.    Feb.  18,  1896.) 

HSCH^NIO'S  LiBH — JUKIBDIOTION. 

Under  Laws  1885,  c.  342,  }  7,  proTidine 
that  a  mechanic's  L:;n  may  be  enforced  '^y  a  dvu 
action  in  a  court  of  record  in  the  city  or  county 
where  the  property  is  situated,  which  would  have 
jurisdiction  to  render  a  judgment  in  ao  action 
founded  upon  a  contract,  for  a  sum  equal  to  the 
amount  of  the  lien."  a  county  court  has  jurisdic- 
tion to  foreclose  such  lien  on  property  within  the 
county,  though  defendant  resides  elsewhere.  24 
N.  Y.  Supp.  601,  affirmed. 

Appeal  from  supreme  cottrt,  general  term. 
Second  department. 

Action  by  John  Raven  against  William  R. 
Smith  to  foreclose  a  mechanic's  lien.  From 
Taiions  orders  made  by  the  county  court  aft- 
er judgment  for  plaintiff,  and  after  affirm- 
ance in  the  supreme  court,  and  from  certain 
orders  made  in  the  latter  court,  defendant 
appeals.     AfOrmed. 

For  former  report,  see  27  N.  T.  Supp.  611. 

James  R.  Bowen,  for  appellant  Arthur  J. 
Bums;  for  respondent 

O'BRIEN,  J.  The  notice  of  appeal  In  this 
case  Includes  various  orders  made  by  the 
county  court  in  the  action  after  judgment  and 
after  affirmance  In  the  supreme  court  and  one 
or  two  orders  made  In  the  latter  court  None 
of  these  orders  are  appealable  to  this  court 
so  far  as  th^  involved  questions  depending 
upon  discretion;  and  all  of  them  do,  except 
the  order  made  upon  the  defendant's  applica- 
tion to  set  aside  the  Judgment  on  the  ground 
that  the  county  court  had  no  jurisdiction  of 
the  action.  Assuming  that  this  Is  an  order 
affecting  a  substantial  right  made  upon  a 
summary  application  In  an  action,  after  judg- 
ment it  would  be  reviewable  here.  The 
question  presented  is  whether  a  county  court 
has  Jurisdiction  in  au  action  to  foreclose  a 
mechanic's  lien  where  the  property  is  situ- 
ated In  the  county,  but  the  defendant  does 
not  reside  therein.  There  is  no  doubt  with 
respect  to  the  power  of  the  legislature  to 
confer  Jurisdiction  in  such  a  case  upon  that 
court.  The  general  jurisdiction  of  that  conrt 
Is  defined  in  section  340  of  the  Code  of  Civil 
Procedure,  and,  where  its  jurisdiction  extends 
to  other  counties,  its  process  or  mandates 
may  issue  to  that  county,  and  be  enforced. 
This  section,  however,  does  not  specify  all  the 
cases  over  which  the  court  lias  jurisdiction. 
It  only  defines  the  powers  to  be  exercised  in 
numerous  specified  cases  in  addition  to  that 
conferred  by  special  statutes. 

For  the  jurisdiction  in  actions  to  foreclose 
mechanics'  liens,  we  most  lo<^  to  the  stat- 
utes regulating  that  general  subject  In  this 
action  there  was  no  allegation  in  the  com- 
plaint with  respect  to  the  residence  of  the 
parties,  or  any  of  them.  It  Is  alleged  that 
the  real  estate  affected  by  the  lien  was  sit- 
uated in  the  county  of  Westchester,  and  the 
daim  that  the  plaintiff  sought  to  enforce  is 
stated  at  $247.64.    It  is  found,  however,  as 


a  tact,  that  at  the  time  of  the  commence- 
ment of  the  action,  the  defendant  was  not 
a  resident  of  that  county  where  the  trial  was 
had  and  the  judgment  entered.  It  will  be 
seen  from  an  examination  of  section  340, 
above  referred  to,  that  residence,  as  a  founda- 
tion for  jurisdiction,  is  not  required  in  all 
cases,  but  apijdles  to  a  single  subdivision. 
The  jurisdiction  over  actions  to  foreclose  me- 
chanics' liens  is  given  by  section  7  of  chap- 
ter 842  of  the  Laws  of  1885,  which  regulates 
the  whole  subject  of  mechanics'  Hens  in  the 
several  counties  of  the  state.  The  section  re- 
f^red  to  provides  that  when  a  lien  has  at- 
tached in  favor  of  a  party  by  compliance 
with  the  several  sections  prescribing  the  nec- 
essary steps  to  be  taken  for  that  purpose,  the 
claimant  may  enforce  it  "by  a  civil  action  lb 
a  court  of  record  in  the  city  or  county  where 
the  propetty  is  situated,  which  would  have 
jurisdiction  to  render  a  judgment  In  an  action 
founded  upon  a  contract  tor  a  sum  equal  to 
the  amount  of  the  Uen."  By  the  fifteenth 
section  of  the  act,  the  claimant  failing  for 
any  reason  to  establish  a  valid  Uen,  may,  nev- 
ertheless, recover  Judgment  against  the  party 
or  parties  to  the  action  for  snch  sum  or  sums 
as  may  appear  to  be  due  to  him,  and  which 
he  might  recover  in  an  action  upon  a  con- 
tract against  the  said  party  or  parties.  The 
defendant's  contention  is  tiiat,  since  he  was 
not  a  resident  of  the  cotmty,  a  common-law  ac- 
tion against  him  by  the  plaintiff  for  the  re- 
covery of  money  would  not  lie  in  the  county 
court,  for  want  of  jurisdiction  in  that  court 
to  entertain  it  But  the  fact  that  the  court 
would  be  without  jurisdiction  to  entertain  an 
action  between  the  parties  for  the  recovery  of 
a  m<Miey  judgment  is  not  the  test  of  jurisdic- 
tion to  foreclose  a  Uen  for  the  same  amount 
The  statute  contains  no  limitation  upon  the 
jurisdiction  arising  from  the  residence  of  the 
defendant  It  requbes  only  that  the  land 
shaU  be  situated  within  the  county,  and  that 
the  amount  of  the  lien  shall  not  exceed  the 
sum  for  which  the  court  may  render  judg- 
ment in  actions  on  contracts  generaUy.  It 
does  not  refer  to  actions  on  contract  between 
the  same  parties,  and  It  avoids  aU  mention 
of  the  residence  of  either  party.  In  a  broad 
sense,  the  county  court  has  jurisdiction  of  cer- 
tain actions  on  contract  without  regard  to 
the  residence  of  the  defendant  as  wlU  be 
seen  by  section  340  of  the  Code,  though  not 
in  common-law  actions  for  the  recovery  of 
money  only.  In  granting  the  jurisdiction, 
the  legislature  did  not  have  in  mind,  when 
speaMng  of  actions  on  contract,  those  actions 
where  the  Jurisdiction  depends  on  the  de- 
fendant's residencfc  An  action  to  enforce  a 
mechanic's  Uen  is  a  proceeding  in  equity,  and, 
in  order  to  subserve  the  purpose  of  the  stat- 
ute, the  court  in  which  the  action  is  brought 
must  acquire  jurisdiction  of  all  parties  who 
have  subsequent  Uens  upon  the  land,  irre- 
spective of  their  place  of  residence.  It  will 
be  seen  that  the  provisions  for  the  service  of 
process  in  such  cases  from  inferior  courts  in 
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aU  puts  of  the  state,  and  by  snbstltiited  serr- 
Ice  when  a  defendant  cannot  be  found,  con^ 
templated  the  exercise  of  Jurisdiction  to  en> 
force  the  lien,  without  regard  to  the  residence 
of  the  defendant,  when  the  other  limitations 
as  to  amount  and  the  location  of  the  property 
were  satisfied.  It  could  not  have  been  in- 
tended to  confer  Jurisdiction  in  such  cases 
upon  local  courts  of  record  in  a  city  or  coun- 
ty, restricting  it  at  the  same  time  to  cases 
where  all  the  parties  defendant  resided  with- 
in the  city  or  county.  Such  a  limitation  would 
defeat  the  purpose  of  the  law  In  many  cases 
where  parties  necessary  to  complete  relief 
resided  without  the  city  or  the  county.  In 
conferring  equitable  powers  upon  inferior 
courts  in  such  cases,  it  Is  obylous,  from  all 
the  provisions  of  the  statute,  that  It  was  not 
Intended  to  place  any  limitation  upon  the 
Jurisdiction  on  account  of  the  residence  of 
any  of  the  parties,  but  only  as  to  the  amount 
of  the  claim  and  the  location  of  the  real 
property  to  which  the  Hen  bad  attached. 
From  the  nature  of  the  Jurisdiction  conferred 
in  general  terms.  It  must  be  held  that  all 
other  incidental  powers  necessary  to  Its  com- 
plete execution  were  intended  to  accompany 
it;  and,  unless  the  courts  referred  to  could 
acquire  Jurisdiction  by  their  process  over  par- 
ties residing  outside  the  city  or  county,  they 
would  be  shorn  of  their  usefulness  to  a  great 
extent  In  the  administration  of  the  statute. 
The  statute  does  not  In  terms  limit  the  Juris- 
diction to  cases  where  the  defendants  reside 
within  the  city  or  county,  and  the  courts 
ought  not  to  do  It  when  It  can  be  seen  from 
an  examination  of  all  the  provisions  that 
such  was  not  the  bitentlon.  With  respect  to 
the  Jurisdiction  there  Is  no  analogy  between 
cases  In  equity  under  this  statute  and  those 
arising  at  common  law  under  the  section  of 
the  Code  above  referred  to. 

By  the  Laws  of  1880  (chapter  440,  (  6)  Ju- 
risdiction is  conferred  upon  the  county  court 
In  cases  for  the  enforcement  of  liens  upon  oil 
and  gas  wells  and  railroad  bridges  when  the 
amount  of  the  claim  exceeds  $50,  without  re- 
gard to  the  residence  of  the  defendants. 
With  this  statute  in  force,  It  is  difficult  to 
suppose  that  the  legislature  Intended,  when 
empowering  county  courts  to  administer  the 
general  law,  to  restrict  their  powers  and  Ju- 
risdiction In  a  manner  which  was  not  thought 
to  be  useful  or  Important  in  a  special  statute 
of  the  same  general  character.  We  are  there- 
fore of  opinion  that  the  connty  court  had 
Jurisdiction  in  this  case,  and  that  the  order 
should  be  affirmed,  with  costs.  All  concur. 
Order  affirmed. 

(148  N.  T.  CU) 

BELT  et  aL  V.  AMERICAN  CENT.  INS.  CO. 

(Court  of  Appeals  of  New  York.     March  3, 

1896.) 

ixsubanob— aotiok  oh  poliot — aooord  aho 
Satisfaction. 
Plaintiff  held  a  policy  containing  an  80 
per  oenc  coinsurance  clause^  which  the  day  be- 


fore the  fire  he  sent  to  Insurer  !n  order  that  the 
rate  of  Insurance  ebonld  be  reduced  according  to 
contract.  Insurer  aliK>  inserted  after  the  loss,  in 
place  of  the  80  per  cent,  danse,  a  100  per  cent, 
coinsurance  claust-,  as  it  claim^  with  the  con- 
sent of  the  insured,  and  plaintiff,  on  return  of 
the  policy  without  Icnowledge,  as  he  alleged,  that 
the  coinsurance  clause  had  been  changed,  filed 
proofs  of  loss  on  the  1(X)  per  cent,  basis,  was  paid 
the  amount  thereof,  and  snrrendered  the  policy. 
Betd,  that  plaintiff,  in  an  action  to  recover  the 
difference  between  the  amount  paid  and  the 
amount  which  would  have  lieen  due  had  the  loss 
been  based  on  the  80  per  cent,  clause,  could 
show  the  facts  alleged. 

Appeal  from  eupreme  court,  general  term. 
First  department 

Action  by  Washington  Belt  and  othen 
against  the  American  Central  Insurance 
Company.  From  a  Judgment  of  the  general 
term  (26  N.  Y.  S.  692)  affirming  a  Judgment 
in  favor  of  the  defendant  dismissing  the  com- 
plaint at  the  close  of  plalntlflFs'  case  In  a  trial 
at  special  term,  plaintiff  appeals.    Reversed. 

The  action  was  brought  to  obtain  a  Judg- 
ment for  the  return  of  a  fire  Insurance  policy 
Issued  by  the  defendant,  for  the  restoratiou 
of  it  to  Its  original  terms,  for  the  cancellation 
of  a  settlement  between  the  parties,  and 
for  the  sum  of  $823.72,  being  the  difference 
between  the  amount  received  and  the  amount 
to  which  plaintiffs  were  entitled  under  the 
original  terms  of  the  policy. 

Rastus  S.  Ransom,  for  appellants.  Ml> 
chael  H.  Cardozo,  for  respondent 

BARTLBTT,  J.  In  July,  1892,  the  plain- 
tiffs, as  copartners  and  wool  merchants,  d»> 
Ing  business  In  the  city  of  New  York,  took 
out  a  line  of  Insurance  upon  their  stock,  and, 
among  other  policies,  was  the  one  issued  by 
the  defendant  for  $5,000,  to  run  until  the  14tli 
day  of  July,  1893.  It  appears  that  certain 
alterations  were  to  be  made  in  the  building 
In  which  the  plaintiffs  were  doing  business, 
and  upon  their  completion  a  lower  rate'ot 
insurance  was  to  be  fixed  by  the  defendant 
On  the  2eth  of  August  1892,  the  plaintiffs 
sent  this  policy  to  the  defendant's  general 
agents  In  the  city  of  New  York  for  the  pur- 
pose of  having  the  rates  reduced.  The  next 
day  a  fire  occurred,  partially  destroying  the 
stock  of  goods  insured.  About  10  days  after 
the  fire  the  policy  was  returned  to  the  plain- 
tiffs with  an  Indorsement  dated  August  22, 
1882,  by  which  the  rate  was  reduced,  and 
the  SO  per  cent  coinsurance  clause  contained 
in  the  i>ollcy  at  the  time  It  was  sent  to  the 
defendant  on  the  2(Sth  of  August  was  chan- 
ged to  a  100  per  cent,  coinsurance  clause.  In 
the  latter  part  of  October,  1802,  by  agree- 
ment of  the  parties,  the  sound  value  of  the 
insured  property  belonging  to  the  plaintiffs 
at  the  time  of  the  fire  was  fixed  at  the  sum 
of  $132,023,  and  the  amount  of  loss  and  dam* 
age  by  reason  of  the  fire  was  adjusted  at 
the  sum  of  $87,000.  It  was  also  agreed  that 
the  total  insurance  amounted  to  $103,223. 
The  trial  court  finds  that  there  would  be 
due  on  the  policy  In  suit  under  the  80  per 
cent  coinsurance  clause  the  sum  of  |4|11&81,, 
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and  under  the  100  per  cent.  colnBnrance 
clause  the  sam  of  13,294.88,  maJdng  a  differ- 
ence against  the  insured  of  $823.73,  the 
amount  sought  to  be  recovered  in  this  action. 
It  also  finds  tliat  the  plaintiffs  furnished  to 
the  defendant  proofs  of  loss,  In  which  they 
stated  that  the  policy  contained  the  100  per 
cent,  coinsurance  clause,  and  they  claimed 
that  there  was  due  on  the  i>ollcy  the  sum  of 
¥3,294.88.  Thereafter  the  plaintiffs  received 
from  the  defendant  a  draft  for  that  amount 
less  the  usual  discounts,  and  gave  a  receipt 
in  fnll  settlement  of  all  daims  under  the  pol- 
icy. 

It  Is  claimed  by  the  plalntiffis  that  up  to  a 
date  subsequent  to  receiving  the  draft  and 
executing  the  receipt  they  supposed  that  the 
Indorsement  upon  the  policy  under  date  of 
August  22,  1892,  was  placed  there  prior  to 
the  date  of  the  fire.  They  also  state  that 
shortly  after  receiving  payment  from  the  de- 
fendant they  became  satisfied  that  the 
change  in  the  policy  occurred  after  the  hap- 
pening of  the  fire,  and  that  at  the  time  the 
company's  liability  became  fixed  the  policy 
existed  In  Its  original  condition;  that  the 
fact  that  the  change  in  the  policy  occurred 
after  the  flre  was  known  to  the  defendant 
and  its  agents,  and  not  disclosed  by  them  to 
the  plaintiffs;  that  the  acceptance  by  the 
plaintiffs  of  the  smaller  amount  due  under 
the  policy  was  not  the  result  of  any  compro- 
mise or  settlement  involving  any  dispute  as 
to  the  terms  of  the  policy.  On  this  state  of 
facts  the  plaintiffs  assert  they  are  entitled  to 
have  the  policy  reformed,  the  settlement  set 
aside,  and  to  recover  a  judgment  for  the  dif- 
ference between  the  amount  received  and 
the  amount  which  would  have  been  recover- 
able under  the  policy  as  originally  Issued. 
The  plaintiffs'  action  is  thus  based  upon  an 
alleged  mistake  on  their  part,  and  a  state  of 
facts  which,  if  proveu,  would  be  a  fraud  on 
the  part  of  the  defendant  which  induced  the 
plaintiffs  to  act  on  their  mistaken  view  of  the 
situation.  The  defendant,  by  its  answer, 
denies  certain  allegations  of  the  complaint, 
and  sets  up  an  understanding  and  agree- 
ment to  the  effect  that  when  the  rate  of  in- 
surance was  reduced  the  policy  should  be 
subject  to  a  full  100  per  cent  coinsurance 
clause.  The  answer  further  avers  that  the 
amount  received  by  plaintiffs  from  defend- 
ant was  with  a  knowledge  of  the  facts,  and 
in  toll  settlement  and  compromise  of  all 
claims  nnder  the  policy.  We  think  the  trial 
court  erred  in  not  permitting  the  plaintiffs  to 
prove  the  alleged  facts  on  which  their  case 
rests.  The  record,  as  now  presented,  shows 
no  compromise  of  a  disputed  claim.  The 
plaintiffs  proceeded  with  the  settlement  on 
the  assumption  that  the  policy  had  been 
changed  before  the  flre  at  the  request  of 
their  brokers  or  agents.  The  settlement  con- 
sisted of  the  usual  formal  proofs  of  loss 
made  out  by  plaintiffs,  asking  for  a  certain 
sum,  which  the  defendant  paid,  and  received 
therefor  the  receipt  In  full  of  plaintiffs,  and 
T.43N.B.no.I— 5 


a  surrender  of  the  policy.  It  may  be  that 
the  defendant  on  a  proper  trial  of  this  case, 
can  prove  all  the  defenses  pleaded,  and, 
among  others,  show  a  state  of  facts  amount- 
ing to  a  compromise  of  a  disputed  claim,  and 
a  payment  which  operated  as  an  accord  and 
satisfaction:  but  there  is  nothing  in  the  pres- 
ent record  to  Indicate  such  a  settlement  be- 
tween the  parties.  We  are  referred  by  the 
learned  counsel  for  the  defendant  to  a  re- 
cent case  in  this  conrt  as  justifying  the  rul- 
ings of  the  trial  judge.  Nassoiy  v.  Tomlin- 
son,  148  N.  Y.  826,  42  N.  B.  716.  The  case 
dted  deals  with  the  law  of  accord  and  sat- 
isfaction where  there  was  a  dispute  as  to 
which  of  two  specified  amounts  was  due, 
and  the  smaller  sum  was  accepted  with  a 
fall  knowledge  of  all  the  facts.  The  case 
at  bar,  as  now  presented,  discloses  no  such 
situation.  The  trial  judge  treated  the  set- 
tlement of  the  loss  as  If  it  were  a  full  accord 
and  satisfaction,  and  would  not  allow  the 
plaintiffs  to  prove  the  facts  constituting  their 
cause  of  action.  The  argument  of  this  cause 
took  a  wide  range  on  both  sides,  but  as  we 
think  a  new  trial  must  be  ordered,  it  Is  un- 
necessary to  consider  the  many  legal  ques- 
tions presented.  The  judgment  and  order 
appealed  from  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  plaintiffs  to  abide 
the  event  All  concur.  Judgment  and  order 
reversed. 


(M  N.  Y.  692) 
PARRBLIiY  V.  HUBBARD. 
(Court  of  Appeals  of  New  York.    Feb.  25,  1890.) 

BUFPLBMBNTUtT  FK00BBDlKa8 — EXBCDTIOIT 
1.01.IIi8T  PbRSOS. 

Under  Code  Cir.  Proc.  |  3026,  anthoriz- 
ing  execntion  against  a  male  person  on  a  justice's 
judgment  against  him  in  an  action  (Id.  g  2895, 
■nbd.  2)  for  Injury  to  property,  "indadhig  the 
wrongful  taking,  detention,  or  conversion  of 
personal  proper^,"  execution  may  issue  against 
the  person,  in  supplementary  proceedings  on  a 
justice's  judgment,  for  money  which  defendant 
received  for  plaintiff,  with  his  authority,  but 
failed  to  pay  over  to  him  as  he  had  covenanted. 
82  N.  Y.  Supp.  440,  reversed. 

Appeal  from  supreme  court  general  term. 
Second  department 

Action  by  John  H.  Farrelly  against  Oeorge 
J.  Hubbard  for  false  imprisonment  From 
an  affirmance  by  the  general  term  of  an  In- 
terlocutory judgment  entered  on  decision 
sustaining  a  demurrer  to  matter  of  jnstifica- 
tion  (32  N.  Y.  Supp.  440),  defendant  appeals. 
Reversed. 

This  action  was  brought  to  recover  dam- 
ages for  false  imprisonment  growing  out 
of  an  execution  Issued  against  the  person 
of  the  plaintiff  on  a  judgment  recovered  by 
the  defendant  against  the  plaintiff  in  Jus- 
tice's court.  The  defendant  in  his  answer, 
as  a  justification,  gives  a  history  of  the 
justice's  court  action,  setting  forth  the  min- 
utes of  the  justice,  the  pleadings,  and  all  ex- 
hibits, papers,  and  proceedings  before  the 
justice.    The  plaintiff  Interposed  a  demurrer 
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to  tbat  part  of  defendant's  answer  stating 
such  justification,  on  the  ground  that  the 
same  did  not  constitute  a  defense  to,  or  Jus- 
tification of,  the  matters  set  forth  in  the 
complaint 

Lewis  B.  Carr,  for  appellant  John  W. 
Lyon,  for  ret^ndent 

BARTLBTT,  J.  (after  stating  the  facts). 
The  plalntiflF  assigned  to  the  defendant,  by 
an  instrument  in  writing,  the  wages  or  sal- 
ary due  him  from  the  New  York,  Lake  Erie 
&  Western  Railroad  Company  (In  whose  em- 
ploy he  then  was),  for  the  month  of  Decem- 
ber, 1886,  constituting  him  ills  attorney  to 
collect  and  receipt  for  it  Then  followed  a 
covenant  that,  if  the  plalntiCC  should  at  any 
time  draw  or  receive  the  wages  or  salary 
so  assigned,  he  would  receive  the  same 
"solely  as  the  servant  of  said  George  J.  Hub- 
bard, and  that  I  will  bring  and  transport 
the  same  immediately  to  said  George  J. 
Hubbard,  and  deliver  it  to  him,"  etc.  The 
plaintiff  did  collect  the  amount  due  from 
the  company  and  on  demand  failed  to  pay 
same  to  defendant  Thereupon  the  defend- 
ant sued  the  plaintiff  in  justice's  court,  char- 
ging him  with  conversion  of  the  amount  so 
collected.  The  plaintiff,  as  defendant  in  that 
action,  failed  to  defend,  judgment  was  en- 
tered against  Urn  for  the  amount  claim- 
ed, and  an  execution  against  his  person  is- 
sued thereon.  The  body  of  plaintiff  herein 
was  taken  on  the  execution,  and  thereupon 
he  paid  the  judgment,  and  brought  this  ac- 
tion for  false  imprisonment. 

The  only  question  presented  on  this  appeal 
is  whether  the  body  execution  issued  in 
justice's  court  was  regular.  Code  Civ.  Proc. 
i  3026,  provides  that  if  the  judgment  is  re- 
covered against  a  male  person  in  either  of 
the  actions  specified  in  subdivision  1  or  2 
of  section  2896,  >  or  if  an  order  of  arrest 
was  granted  and  was  executed,  in  a  case 
specified  in  subdivision  3  of  that  section,  an 
execution  against  the  person  must  issue,  if 
sufficient  personal  property  cannot  be  found 
to  satisfy  the  judgment.  As  already  stated, 
the  action  in  justice's  court  was  for  con- 
version and  within  the  second  subdivision  of 
section  2896  of  the  Code  of  Civil  Procedure, 
if  the  act  of  the  plaintiff  in  this  action, 
in  failing  to  pay  over  the  money  collected 
by  him,  was,  as  matter  of  law,  conver- 
sion. The  plaintiff's  counsel  rests  his  de- 
murrer upon  the  contention  that  the  plain- 
tiff was  acting  merely  as  the  agent  of  the 
defendant  in  collecting  the  money,  and  that 
his  failure  to  pay  over  created  a  debt  due 
from  plaintiff  to  defendant,  and  that  bis 
case  was  within  the  third  subdivision  of 
section  2895,— that  is,  an  action  to  recover 
money  from  a  person  acting  in  a  fiduciary 
capacity,— and,  as  no  order  of  arrest  was 

1  Code  Civ.  Proc.  {  2895,  snbd.  2,  spedfies  an 
action  in  a  justice  court  for  Injury  to  property, 
including  the  "wrongful  taking,  detention,  or  con- 
version of  personal  property." 


granted  or  executed,  a  body  execution  was 
unauthorized.  We  are  unable  to  agree  with 
the  courts  below  that  this  contention  is 
sound.  The  language  of  the  contract  of  as- 
signment, already  quoted.  Is  perfectly  clear, 
and  shows  that  the  defendant  in  the  action 
In  justice's  court  was  acting  solely  as  the 
servant  of  the  defendant  in  this  action,  and 
it  was  his  duty  to  have  immediately  carried 
the  money  or  check  to  his  assignee,  and,  not 
doing  so,  he  became  liable  for  conversion  up- 
on failure  to  pay  over  on  demand.  The  body 
execution  was  properly  issued,  and  consti- 
tutes a  defense  to  this  action,  if  duly  prov- 
ed at  the  trial. 

The  judgment  appealed  from  should  be  re- 
versed, and  the  demurrer  overruled,  with 
costs  to  the  defendant  in  all  the  courts.  All 
concur.    Judgment  reversed. 


Ott  N.  Y. 
GEILER  V.  LITTLBFIBLD  et  al. 


eos) 


(Conrt  of  Appeals  of  New  York.     March  8, 

1886.) 

EsTOPPBL— To  Claim  Cohvbtanob  PRAODnLBUT— 

Elbotion  or  Kbmbdibs. 

1.  A  creditor  of  a  vendor  is  not  estopped  to 
assert  tbat  the  sale  was  fraudulent  because  after 
the  sale  he  made  a  contract  with  the  purchaser 
to  paint  buildings  on  one  of  the  tracts  conveyed, 
and  was  paid  therefor  by  the  ptucbaser,  he  hav- 
ing, before  the  sale,  had  a  contract  with  the 
vendor  to  do  such  painting;  and  if  it  should  be 
assumed  that  he  was  estopped  as  to  the  property 
relative  to  which  he  contracted,  he  would  not  be 
estopped  as  to  othei  and  distinct  pieces  of  proper- 
ty embraced  in  the  same  conveyance.  23  N.  Y. 
Supp.  869,  reversed. 

2.  A  creditor  of  a  vendor,  who  has  a  con- 
tract with  the  vendor  to  paint  for  him  bnildinga 
on  one  of  the  pieces  of  property  conveyed  by 
him,  by  making  a  contract  with  the  purchaser, 
subsequent  to  the  conveyance,  to  do  the  painting 
then  remaining  undone,  and  by  insisting  on  per- 
formance of  his  contract  with  the  purchaser, 
and  receiving  his  pay  tberefor  from  him,  does 
not  make  an  election  of  remedies,  and  waive  his 
right  to  maintain  an  action  to  set  aside  the  con- 
veyance as  fraudulent  espedally  as  to  distinct 
pieces  of  property  embraced  in  the  conveyance, 
to  which  the  painting  contract  has  no  reference. 
23  N.  y.  Supp.  869   reversed. 

Vann,  J.,  dissenting. 

Appeal  from  common  pleas  of  New  Yoric 
city  and  county.    General  term. 

Action  by  Ferdinand  W.  Geiler  against 
Frederick  M.  Littlefleld  and  others.  From 
a  judgment  of  the  general  term  (23  N.  Y. 
Supp.  869)  affirming  a  judgment  of  the  equi- 
ty term  dismissing  the  complaint  on  the  mer- 
its, plaintiff  appeals.    Reversed. 

Edward  J.  McGanney,  for  appellant.  Wil- 
liam B.  Homblower,  for  respondents. 

HAIGHT,  J.  This  action  was  brought  by 
the  plaintiff  as  a  judgment  creditor  of  one 
Dledrlch  Tragman,  to  have  a  certain  convey- 
ance by  Tragman  to  the  defendant  Frederick 
M.  Littlefleld  adjudged  to  have  been  made  in 
fraud  of  the  rights  of  creditors,  etc.  On  the 
10th  day  of  March,  1890,  Tragman  was  the 
owner  of  certain  property  known  aa  "210 
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and  212  West  lOStb  Street,"  and  "57  and  50 
West  124th  Street,"  In  the  city  of  New  York, 
and  on  that  day  together  with  his  wife  con- 
veyed the  same  to  the  defendant  Llttlefield 
for  the  consideration,  as  expressed  In  the 
deed,  of  $500.  On  the  106th  street  lots  there 
were  two  flve-story  nnflnlshed  donble  flats 
In  process  of  erection,  requiring  for  the  pur- 
pose of  their  completion  an  expenditure  of 
about  $6,000.  On  the  124tb  street  lots  there 
had  been  erected  two  five-story  flats,  which 
were  substantially  completed,  and  partially 
occupied  by  tenants.  On  the  28th  of  March, 
1890,  Ldttlefield  sold  to  one  Maria  B.  Servoss 
the  two  124th  street  Iota  for  the  sum  of  $74,- 
000,  ont  of  which  he  paid  the  liens  existing 
against  the  premises,  and  had  a  surplus  left 
In  his  bands  of  about  the  sum  of  $5,000.  At 
the  time  of  the  conveyance  by  Tragman  to 
Iilttlefield,  Tragman  had  a  contract  with  the 
plaintiff  to  paint  the  buildings  on  106th  street, 
which  contract  was  indorsed  over  to  Little- 
field,  and  accepted  by  him.  Thereafter,  and 
on  the  10th  day  of  May,  1890,  the  plaintiff 
and  defendant  Llttlefleld  entered  into  a  new 
contract  for  painting  the  buildings  at  a  price 
agreed  upon  of  $725,  which  contract  was 
drawn  by  the  plalntitTs  attorney,  and  in  the 
specifications  attached  thereto  the  property 
is  described  as  that  belonging  to  Llttlefleld. 
At  the  time  of  making  this  contract  plalntlfF 
knew  of  the  transfer  of  the  property  by  Trag- 
man to  Llttlefleld.  He  bad  attended  the 
meeting  of  the  creditors  of  Tragman,  had  be- 
come informed  of  his  financial  standing,  and 
of  his  purpose  in  making  the  conveyance. 
His  own  claim  had  then  been  reduced  to  Judg- 
ment, and  was  in  the  hands  of  his  attorney 
for  the  purpose  of  collection,  and  this  action 
was  brought  on  the  2l8t  day  of  May  there- 
after. On  the  13th  day  of  June  the  defend- 
ant wrote  the  plaintifC  the  following  letter: 
"Dear  Sir:  My  clerk  advises  me  that  yon 
called  yesterday  during  my  absence  from  the 
office,  and  that  you  advised  that  you  were 
ready  to  carry  out  your  contract.  As  I  ad- 
vised you  the  other  day,  I  certainly  shall  have 
to  carry  out  mine,  and  I  shall  be  pleased  to 
do  so,  regretting,  however,  that  yon  feel 
obliged  to  institute  proceedings  against  me 
after  the  very  full  explanation  I  gave  you  of 
all  matters  concerning  the  105th  and  124th 
street  properties.  Please  push  your  work  as 
rapidly  as  possible,  and  oblige."  Thereupon 
the  plaintiff  commenced  his  work  on  the  con- 
tract, painted  the  buildings  on  105tb  street, 
and  was  paid  therefor  by  the  defendant  Llt- 
tlefield. The  trial  court  found  as  conclusions 
of  law  that  ttie  plaintlCt,  Geller,  is  estopped, 
by  his  admission  of  the  defendant  Littlefleld's 
title,  from  maintaining  this  action;  that  the 
defendant  Llttlefleld  was  bound  to  perform 
his  contract  with  the  plaintiff;  and  that  the 
plaintiff  cannot  affirm  the  deed  of  Tragman 
to  Llttlefleld  in  part  and  disaffirm  it  In  part 
We  are  not  satisfied  that  there  was  any  es- 
toppel in  this  case.  Tragman  had  a  contract 
with  the  plaintiff  to  paint  the  105th  street 


bonses.  He  had  performed  some  part  of  the 
contract  when  the  transfer  was  made  to  Llt- 
tlefleld. At  that  time  the  contract  was  also 
transferred  to  Iilttlefield,  who  accepted  it 
Llttlefleld  knew  all  of  the  facts  connected 
with  the  transfer  to  him,  and  as  to  whether 
the  deed  was  made  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  creditors. 
Knowing  all  of  the  facts,  he  entered  Into  a 
new  contract  with  the  plaintiff  to  paint  the 
buildings  upon  the  same  terms  embraced  in 
the  first  contract  less  the  amount  already 
earned  thereon.  The  only  purpose  of  the  new 
contract  that  Is  apparent  was  to  relieve  him- 
self from  personal  liability  for  the  amount 
that  had  been  earned  upon  the  first  contract 
The  buildings  were  uncompleted,  and,  in  or- 
der to  make  them  of  use,  and  produce  an  in- 
come, they  had  to  be  completed  and  painted. 
It  is  not  apparent  that  Llttlefield  was  misled 
by  the  contract  or  that  he  would  not  have 
had  the  buildings  painted  by  others  If  the 
plaintiff  had  refused  to  perform  his  contract. 
He  paid  the  plaintiff  for  the  painting,  it  U 
true,  and  if  his  deed  should  now  be  declared 
fraudulent  he  might  suffer  to  the  extent  of 
the  amount  so  paid.  But  if  he  acted  In  good 
faith  In  the  matter,  and  the  coiurt  should  so 
find.  It  in  the  exercise  of  Its  equity  powers, 
could  protect  him  by  requiring  the  amount 
so  paid  to  be  refunded  out  of  any  sale  that 
might  be  decreed.  But  should  we  assume 
that  there  was  an  equitable  estoppel,  such  es- 
toppel would  be  based  upon  the  principles  of 
equity  and  Its  principles  should  be  invoked 
only  so  far  as  the  rules  of  equity  require.  It 
was  recognized  and  applied  by  the  trial  court 
to  the  105th  street  property,  but  should  it 
have  been  to  the  124th  street  property?  It  Is 
true  that  the  two  properties  were  embraced 
in  the  same  deed,  and  the  respondent  urges 
with  much  force  that  the  deed  was  either 
voidable  in  toto  or  valid  as  a  whole  against 
creditors;  that  the  plaintiff  cannot  affirm  the 
deed  In  part  and  disaffirm  It  as  to  the  re- 
mainder. This  may  be  conceded  to  be  the 
general  rule,  but  in  this  case  we  have  several 
distinguishing  features,  which,  to  our  minds, 
render  it  exceptional.  The  property  embra- 
ced in  the  deed  consists  of  separate,  distinct 
parcels  of  real  estate  located  In  different  sec- 
tions of  the  city,  and  the  contract  for  the 
painting  was  a  separate,  Independent  trans- 
action, and  had  reference  to  the  105th  street 
property  only.  The  estopp^  if  any,  arises 
out  of  the  payment  for  the  painting,  and  is 
based  upon  the  theory  that  It  would  be  un- 
just to  permit  the  plaintiff  to  set  aside  the 
conveyance  to  Llttlefield  after  the  premises 
had  been  improved,  and  the  plaintiff  paid  by 
Llttlefield  for  such  Improvement  The  claim 
for  which  the  plaintiff  has  procured  this  Judg- 
ment was  for  work  done  by  him  In  the  con- 
struction of  the  124th  street  buildings,  and 
one  of  the  elements  of  fraud  charged  by  him 
consisted  in  procuring  him  to  withhold  the 
filing  of  his  lien  against  those  buildings  for 
the  amount  of  bis  claim,  under  promise  of 
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immediate  payment,  nntll  after  the  transfer 
had  been  made  to  Llttlefield. 

Assuming  that  the  plaintiff  possessed  a 
good  cause  of  action,  and  was  entitled  to  the 
equitable  relief,  that  the  deed  should  be 
declared  Told  as  being  In  fraud  of  bis  rights 
as  a  creditor,  the  question  Is  whether,  by  any 
act  or  conduct  of  bis,  the  right  to  such  re- 
lief Is  Impaired,  and,  if  so,  to  what  extent 
The  object  of  the  action  is  to  obtain  satis- 
faction of  his  Judgment  out  of  the  property, 
not  necessarily  by  sale  of  the  whole,  for  It  may 
be  that  one  parcel  may  be  sufficient  to  satisfy 
his  claim.  If  so,  his  right  to  equitable  re- 
lief must  necessarily  be  restricted  to  a  sale 
of  but  one  parcel.  An  express  or  implied 
waiver  of  his  right  to  sell  one  of  the  parcels 
does  not  necessarily  operate  as  a  forfeiture 
of  his  right  to  obtain  satisfaction  out  of  the 
other  parcel.  The  plaintilf  comes  into  a 
court  of  equity,  and  prays  for  relief  accord- 
ing to  the  principles  of  equity,  and  the 
question  always  Is,  what  is  equity  in  his  pat^ 
ticular  case?  The  court  Is  not  bound  by  any 
hard  and  fast  rule,  nor  is  it  warranted  in 
violating  any  established  doctrine  of  equity 
in  attempting  to  award  relief  in  a  particular 
case.  But  we  apprehend  no  rule  of  equity 
will  be  violated  in  holding  that  an  estoppel 
shall  not  worli  any  further  than  is  reason- 
ably and  fairly  within  the  Intendment  of  the 
parties.  A  person  is  estopi>ed  only  so  far  as 
his  words  or  conduct  have  Influenced  another 
party.  Seld.  Notes.  Nos.  2.  47.  The  defend- 
ant insists  that  I)ecau8e  the  plalntlft  has 
benefited  him  in  respect  to  one  lot,  the  court 
should  I)enefit  him  in  respect  to  the  other. 
We  cannot  perceive  any  equity  or  Justice  in 
such  a  rule.  There  can  be  no  doubt  that 
the  plaintiff  might  expressly  release  one 
lot,  reserving  his  rights  as  against  the  other, 
and  restricting  his  judgment  and  sale  to  the 
latter  without  throwing  himself  out  of  court; 
and,  if  that  be  so,  no  valid  reason  Is  ap- 
parent why  he  should  be  deemed  to  have 
implied  more  by  the  contract  in  question. 
There  would  be  no  necessity  of  Invoking  the 
doctrine  of  equitable  estoppel  except  upon 
the  assumption  that  the  conveyance  is  f  raad- 
ulent  So  treating  It,  we  think  the  plaintiff 
may  proceed  against  either  separate  parcel 
of  real  estate,  and  that  a  waiver  or  an  es- 
toppel as  to  one  parcel  does  not  operate 
as  a  waiver  or  estoppel  as  to  the  other.  As 
to  the  124th  street  property,  the  plaintiff  has 
never  in  any  manner  recognized  the  validity 
of  Llttlefield's  title,  and  under  the  circum- 
stances presented  it  appears  to  us  that  it 
would  l>e  inequitable  to  extend  the  principle 
of  estoppel  to  this  property. 

The  general  term,  while  agreeing  with  the 
trial  court  that  there  was  an  equitable  es- 
toppel, appears  to  have  also  been  of  the  opin- 
ion that  there  was  an  election  of  remedies. 
We  do  not  think  there  was  any  election  of 
remedies.  But,  if  there  was,  the  contract 
of  the  plaintiff  with  the  defendant  Little- 
fleid  to  paint  the  105th  street  buildings  was 


a  separate,  Independent  contract  by  itself, 
wholly  disconnected  with  the  other  matter 
out  of  which  this  litigation  has  grown,  and 
under  no  rule  of  election  of  remedies  could 
the  election  extend  to  property  other  than 
that  embraced  in  that  contract. 

At  the  conclusion  of  the  plaintiff's  evi- 
dence the  defendant's  counsel  moved  for  a 
dismissal  of  the  complaint  upon  the  ground 
that  the  plaintiff  Is  estopped  from  maintain- 
ing this  action  by  reason  of  the  matters 
already  considered.  The  trial  court,  as  we 
have  seen,  held  with  the  defendant,  and  the 
complaint  was  dismissed.  The  question  of 
fraud  has  never  been  fully  tried.  It  is  only 
necessary  for  us  to  now  determine  whether 
there  is  evidence  which  would  support  s 
finding  that  the  transfer  was  fraudulent. 
It  appears  that  the  defendant  Llttlefield  en- 
tered into  an  agreement  with  Tragman'a 
wife  by  which  he  agreed  to  divide  the  pro- 
ceeds of  the  transaction  with  her,  and,  if  the 
testimony  of  the  plaintiff  and  Tragman  is 
to  be  taken  as  true,  the  court  certainly 
would  be  Justified  in  finding  that  the  trans- 
action was  within  the  condemnation  of  the 
statute.  The  judgment  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide 
the  final  award  of  costs.  All  concur,  exc^t 
YANN,  J.,  dissenting.   Judgment  reversed. 


(148  N.  T.  6a> 

JARVIS  V.  MANHATTAN  BEACH  CO. 

(Court  of  Appeals  of  New  York.     March  8, 

1596.) 

Corporations  —  Iiiabilitt    for    Stooe    Isscei> 

WITHOnT  AUTBOBITT  —  ACTIOW  FOB    DaU- 

A0E8— Question  fob  Jdrt. 

1.  Where  brokers,  befbre  selling  a  certificate 
of  stock  on  account  of  the  corporation's  transfer 
clerk,  by  whom  it  was  dellYered  to  them,  inquired 
of  the  corporation,  and  were  informed  that  the 
certificate  was  genuine,  when  in  fact  it  was  notj 
the  corporation  is  liable  for  damages  sastaioed 
by  the  brokers,  who  guarantied  the  genuineness 
of  the  certificate  an  required  by  a  rule  of  the  stock 
exchange.     26  N.  Y.  Sapp.  1061,  affirmed. 

2.  In  an  action  by  a  broker's  assignee 
against  a  corporation  for  refusal  to  transfer  a  cer- 
tificate of  its  capital  stock  sold  and  guarantied 
to  be  genuine  by  such  brokers,  it  appeared  that 
the  certificate  wan  to  be  .L'lld  on  account  of  de- 
fendant's transfer  clerk,  by  whom  it  was  deliv- 
ered to  the  brokers,  and  that  before  selling  it  they 
inquired  of  defendant,  and  were  informed  that 
it  was  genuine,  when  in  fact  it  was  not  There 
was  eTldence  that  in  several  previous  transac- 
tions such  brokeni  acted  for  the  same  transfer 
clerk  in  the  sale  of  shares  of  defendant's  stock, 
and,  on  receiving  the  certificates,  sent  them  to 
defendant's  office,  and  procured  them  to  be  trans- 
ferred in  the  name  of  some  of  their  clerks,  while 
in  the  instance  in  question  they  made  no  transfer. 
Held,  that  the  evidence  was  insufficient  to  take 
the  question  of  such  brokers'  bad  faith  to  the 
jury. 

Appeal  from  supreme  court,  general  term. 
First  department. 

Action  by  Nathaniel  Jarvis,  Jr.,  against  the 
Manhattan  Beach  Company.  From  a  Judg- 
ment of  the  general  term  (26  N.  Y.  Supp. 
1061)  affirming  a  Judgment  entered  on  a 
verdict  in  favor  of  the  plaintiff,  and  an  order 


Digitized  by 


Google 


N.  T.) 


JARVIS  9.  MANHATTAN  BEACH  CO. 


denyliig  a  motion  for  a  new  trial,  defendant 
aivealB.    Affirmed. 

WlUlam  3.  KeUy,  for  appellant  Cbarles 
Steele,  for  respondent 

O'BRIEN,  J.  The  plaintiff  In  this  action 
recovered  a  jndgment  for  damages  sustained 
by  his  assignors  in  consequence  of  the  de- 
fendant's refusal  to  transfer  a  certlflcate  for 
100  shares  of  its  capital  stock  upon  request 
whereby  the  holders  of  the  certificate  were 
compelled  to  purciiase  other  shares  of  equal 
amount.  The  defendant  had  a  capital  stock 
of  $5,000,000  divided  into  60,000  shares  of 
$100  each.  A  large  portion  of  the  stock  was 
Issned,  and  the  certificates  were  listed  upon 
the  New  York  Stock  Exchange,  and  were 
the  subject  of  purchase  and  sale  by  the  pnb- 
lic.  The  certificates  were  signed  by  the  de- 
fendant's president  and  assistant  treasurer, 
and,  in  order  to  guard  against  frauds,  coun- 
tersigned and  registered  by  the  Central  Trust 
Company,  which  acted  as  registrar  of  trans- 
fers, in  order  to  anthentlcate  the  genuineness 
of  the  certificates.  The  defendant  had  an 
office  In  the  city  of  New  Yorlt,  where  the 
transfers  of  its  stock  were  made,  and  a 
transfer  clerk  was  in  attendance  there  to 
make  the  transfers.  On  the  30th  of  Septem- 
ber, 1882,  this  transfer  clerk  delivered  to  a 
firm  of  brokers  In  New  York,  in  the  ordmary 
course  of  business,  a  certificate  for  100  shares 
of  the  defendant's  capital  stock,  to  sell  for 
his  account  The  certlflcate  bore  the  genuine 
signatures  of  the  defendant's  president  and 
assistant  treasurer,  and  was  countersigned 
by  the  Central  Trust  Company,  with  a  cer- 
tificate of  its  registration  on  the  day  of  its 
date  indorsed  thereon.  It  was  in  all  resxiects 
regular  in  form,  and  carried  upon  its  face 
every  assurance  of  genuineness,  and  certified 
that  one  B.  Blgneli  was  the  owner  of  100 
shares  of  defendant's  capital  stock.  Wbnt 
purported  to  be  the  signature  of  Blgneli  was 
indorsed  thereon,  under  the  blank  form  of 
transfer;  and  this  signature  was  witnessed, 
or  purported  to  be  witnessed,  by  the  transfer 
clei^,  who  presented  it  to  the  brokers.  It 
api)eared  that  this  certlflcate  was  In  fact 
spurious,  fabricated  by  the  transfer  clerk 
over  the  genuine  signatures  of  the  president 
assistant  treasurer,  and  registrar,  upon  the 
blanks  used  by  the  defendant  in  Issuing 
genuine  certiflcates;  that  Blgneli  was  not  a 
holder  of  any  stock;  and  that  bis  name  upon 
the  paper  was  a  mere  fictitious  and  fraudu- 
lent device.  It  was  shown  that  by  the  rules 
of  the  stock  exchange,  certiflcates  sold  there 
must  either  stand  in  the  name  of  some  mem- 
ber, and  be  indorsed  in  blank  by  him,  or,  if 
standing  in  the  name  of  some  other  person, 
and  Indorsed  in  blank  by  him,  must  be  guar- 
antied by  a  member  of  the  exchange.  The 
purpose  of  this  rule  is  to  give  to  the  pur- 
chaser the  security  of  the  indorsement  or 
guaranty  of  some  member,  and  hence  the 
selling  broker  becomes  a  surety  for  the  va- 
lidity   and    genuineness    of    the    certificate. 


The  defendant  had  knowledge  of  this  mle 
or  custom,  but  did  not  follow  It  in  practice. 
When  making  transfers  of  stocli,  in  case  the 
signature  of  the  holder  was  unknown  to  it 
then  it  had  to  be  attested  by  a  witness  whom 
it  did  know.  In  the  present  case  the  signa- 
ture indorsed  on  the  certificate  was  attested 
by  Its  own  transfer  clerk,  whose  signature 
was  wen  known;  and  so  the  certificate  was 
apparently  in  a  condition  for  transfer,  under 
the  practice  adopted  at  the  defendant's  office. 
The  brokers  to  whom  the  certlflcate  was 
presented  by  the  transfer  clerk  sold  It  in  the 
oi>en  market  for  his  account  but  were,  as 
already  stated,  obliged  to  guaranty  its  genu- 
ineness. In  order  to  ascertain  whether  they 
could  safely  do  so,  they  sent  the  certlflcate 
by  a  messenger,  first  to  the  office  of  the  Cen- 
tral Trust  Company,  the  registrar,  and  then 
to  the  defendant's  office,  to  inquire  whether 
It  was  genuine  and  acceptable  for  transfer. 
The  Central  Trust  Company  informed  him 
that  the  certificate  was  properly  registered, 
and  the  i>er8on  in  charge  at  the  defendant's 
office  informed  him,  as  the  plaintiff  claims, 
that  the  certlflcate  was  all  right  for  transfer. 
The  brokers  did  not  procure  it  to  be  trans- 
ferred, but  being  thus  assured  that  It  was  in 
a  condition  for  transfer  at  any  time,  they 
made  the  guaranty  upon  it  and  sold  it  for 
the  account  of  the  transfer  clerk,  paying  to 
him  the  proceeds,  retaining  only  the  regular 
commissions.  Subsequently,  and  about  two 
years  after,  when  It  was  ascertained  that 
the  certlflcate  was  spurious  and  worthless, 
the  brokers  were  obliged  to  make  their  guar- 
anty good,  and  took  It  back  from  the  pur- 
chaser; procuring  and  delivering  to  him  a 
genuine  certlflcate,  which  they  purchased  in 
the  market  Upon  the  refusal  of  the  defend- 
ant to  recognize  the  certlflcate,  or  Indemnify 
the  brokers  for  their  loss,  they  assigned  the 
right  of  action  to  the  plaintiff.  In  March. 
1884,  the  transfer  clerk,  who  had  been  In  the 
defendant's  employ  for  several  years,  ab- 
sconded, and  then  the  defendant  for  the 
flrst  time,  ascertained  from  an  examination 
of  the  books  that  for  years  he  had  been 
engaged  In  fraudulently  issuing  certificates 
of  its  stock,  including  the  one  in  question. 
The  evidence  tended  to  show  that  prior  to 
his  departure  he  had  sole  charge  of  the 
business  of  transfers,  and  of  the  stock  ledger 
and  transfer  books;  that  practically  no  su- 
pervision was  exercised  over  his  conduct 
and  no  examination  made  of  the  boolu, 
though,  if  made,  the  fraud  of  the  clerk  would 
have  appeared,  as  It  did  when  the  examina- 
tion was  made  after  the  absconding.  On 
these  facts  and  circumstances  the  case  was 
submitted  to  the  Jury,  and  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff  for  the  amount 
which  it  cost  the  brokers  to  replace  the  spuri- 
ous certificate  with  a  real  one,  with  interest 
and  the  general  term  has  afflurmed  the  Judg- 
ment. 

The  principles  upon  which  a  corporation 
may  be  held  liable  to  a  bona  fide  holder  of 
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certificates  of  stock  fraudulently  Issued  or 
put  In  circulation  by  the  wrongful  or  crim- 
inal acts  of  Its  ofllcers  or  agents  are  quite 
well  settled.  Numerous  cases  involTlng  these 
questions  have  received  the  attention  of  this 
court,  and  quite  recently  some  new  features 
of  such  transactions  have  appeared.  Schuy- 
ler Case,  34  N.  Y.  30;  Fifth  Ave.  Bank  v. 
Forty-Second  St,  etc.,  B.  Co.,  137  N.  Y.  231, 

33  N.  B.  378;  Manhattan  lite  Ins.  Co.  v. 
Forty-Second  St.,  etc.,  E.  Co.,  139  N.  Y.  146, 

34  N.  B.  776;  Knox  v.  Bden  Musee  Amerl- 
caln  Co.,  148  N.  Y.  441,  42  N.  B.  988.  The 
liability  in  such  cases  Is  determined  by  an 
application  of  the  general  rules  of  law  that 
govern  the  relations  of  principal  and  agent, 
as  developed  and  applied  to  corporations,  act- 
ing solely  through  such  agencies.  The  prin- 
cipal is  liable  to  a  third  person,  in  a  civil  ac- 
tion, for  the  fraud  or  other  malfeasance  of 
his  agent  perpetrated  by  the  latter  in  the 
course  of  his  employment,  although  the  prin- 
cipal did  not  authorize,  justify,  or  know  of 
the  misconduct  In  this  case  the  certlhcate 
contained  the  genuine  signatures  of  three  au- 
thorized officers  or  agents  of  the  defendant 
namely,  the  president  the  assistant  treasurer, 
and  the  registrar.  The  paper,  upon  Its  face, 
was  an  assurance  to  the  public,  through  the 
acts  of  its  officers,  that  a  person  named 
therein,  whether  a  real  or  fictitious  person, 
was  the  owner  of  100  shares  of  its  capital 
stock.  It  had  upon  its  face  all  the  essential 
evidence  of  genuineness,  and  it  was  present- 
ed to  the  brokers  for  sale,  apparently  in 
proper  form  for  transfer,  by  the  very  agent 
of  the  defendant  that  it  had  held  out  to  the 
public  as  the  person  who  had  the  power  to 
represent  and  act  for  it  in  making  such  trans- 
fer. When  the  paper  was  delivered  to  the 
brokers  by  the  transfer  clerk,  having  in- 
dorsed thereon  what  appeared  to  be  a  regular 
transfer,  it  is  difficult  to  see  why  it  was  not 
received  by  them  with  every  reasonable  as- 
surance that  the  defendant  was  able  to  give 
that  the  certificate  was  not  only  genuine 
stock,  but  In  a  condition  to  be  transferred  up- 
on the  books  in  favor  of  any  one  who  should 
receive  it  In  good  faith.  The  paper,  in  fact, 
however,  was  nothing  but  a  fictitious  and 
fraudulent  device  on  the  part  of  the  trans- 
fer agent  which  he  had  fabricated  for  pur- 
poses of  his  own;  and  although  the  evidence 
tended  to  show  that  his  frauds  in  tMs  respect 
could  have  been  detected  or  prevented  by  the 
exercise  of  reasonable  diligence  on  the  part 
of  the  defendant's  officers,  yet  as  the  bro- 
kers knew,  or  ought  to  have  known,  that  he 
was  dealing  with  himself  in  respect  to  the 
certificate,  it  may  very  well  be  that  this  cir- 
cumstance was  sufficient  to  put  them  on 
their  guard,  and  to  impose  upon  them  the 
duty  of  making  some  Inquiry  as  to  Its  origin 
and  validity.  The  paper  came  to  them  ac- 
credited by  the  genuine  signatures  of  the 
proper  officers  of  the  defendant  and  counter- 
signed by  the  registrar,  whose  duty  it  was 
to  guard  against  unauthorized  or  fraudulent 


issues  of  the  stock.  These  signatures  car- 
ried with  them— to  strangers,  at  least— the 
very  highest  assurance  of  the  genuine  char- 
acter of  the  security.  But  we  do  not  think 
it  is  necessary,  in  this  case,  to  decide  what 
the  liability  of  the  defendant  would  be  111 
case  It  appeared  that  the  brokers  took  the 
certificate  without  inquiry,  since  the  proof 
tended  to  show  that  they  were  not  negligent 
in  that  respect  This  was  really  the  only 
question  of  fact  contested  at  the  trial,  and 
submitted  by  the  court  to  the  Jury.  While 
such  certificates  do  not  possess  all  the  quali- 
ties of  commercial  paper,  they  do  possess 
some  of  them;  and  innocent  parties  dealing 
in  them  will  be  protected,  upon  analogous 
principles,  and,  in  a  proper  case,  will  be  en> 
titled  to  compel  recognition  as  stockholders, 
where  power  exists  to  issue  new  certificates, 
or  to  indemnity  if  there  was  not  such  power. 
We  think  that  the  Judgment  In  this  case 
can  stand  upon  the  verdict  of  the  jury,  which 
implies  a  finding  of  fact  that  before  the 
brokers  received  the  certificate  for  sale,  or 
guarantied  its  genuineness,  they  sent  It  to 
the  defendant's  office,  in  order  to  ascertain 
whether  they  could  safely  do  so,  and  were 
informed  by  the  person  in  charge  that  it  was 
in  a  condition  for  transfer.  This  was,  in 
substance,  an  assurance  that  the  stock  would 
be  transferred  in  case  the  brokers  took  it, 
or,  at  least  that  there  was  no  defect  in  the 
Instrument  to  prevent  the  transfer.  The 
broken  having  acted  upon  the  faith  of  the 
assurance,  the  defendant  must  be  held  es- 
topped from  denying  the  liability  to  indemni- 
fy them  or  their  assignee  from  the  result 
of  such  action.  Clews  v.  Association,  105 
N.  Y.  398,  11  N.  B.  814;  Kenyon  v.  AssocU- 
tion,  122  N.  Y.  247,  254,  25  N.  B.  299;  Stokes 
V.  Mackay.  140  N.  Y.  640.  35  N.  B.  786. 
There  was  some  dispute  at  the  trial  as  to  the 
precise  scope  of  the  representations  made  at 
defendant's  office  by  the  pereon  in  charge,  as 
well  as  hia  authority  to  make  them;  bnt 
these  questions  were  submitted  to  the  jury 
upon  evidence  which  admitted  of  opposing 
inferences,  and  the  verdict  must  on  this  ap- 
peal, be  taken  as  establishing,  not  only  the 
representations  as  stated,  but  the  authority 
of  the  person  in  the  office  to  deal  with  the 
subject  and  to  make  them.  Assuming,  as 
we  must,  that  the  broken,  before  assuming 
any  liability  in  regard  to  the  certificate,  made 
general  inquiry  of  the  defendant  as  to  Its 
character  and  condition,  and  were  then  as- 
sured It  was  genuine  and  in  condition  for 
transfer,  and,  relying  upon  such  assurance, 
they  sold  the  certificate,  making  the  guaran- 
ty required  by  the  rules  of  the  exchange,  the 
case  contains  all  the  elements  of  an  estoppel 
against  the  defendant  It  is  urged  by  the 
learned  counsel  for  the  defendant  that  upon 
the  proofs  the  only  Inquiry  made  was  as  to 
the  form  of  the  certificate.  It  is  scarcely  to 
be  supposed  that  brokers  constantly  dealing 
in  stocks  would  take  the  trouble  to  Inquire 
of  the  corporation  whether  its  certificates 
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were  made  up  in  proper  form.  Tbe  Jury  had 
the  right,  upon  all  the  testimony,  to  adopt 
the  more  probable  theory  that  the  informa- 
tion sought  by  the  brokers  was,  not  as  to  the 
form,  but  as  to  the  genuineness,  of  the  cer- 
tificate, and  that  they  sent  it  to  the  office 
of  the  defendant  in  order  to  know  whether 
they  could  safely  deal  with  it.  The  evi- 
dence as  to  the  precise  representation  made 
at  the  defendant's  ofBce,  and  the  identity 
and  authority  of  the  person  who  made  it, 
was  not  very  clear  or  satisfactoiy.  There 
can  be  no  doubt,  however,  tliat  the  brokers 
sent  the  certificate  to  the  defendant's  office 
for  verification.  The  uncertainty  arises  in  re- 
gard to  what  took  place  there,  and  the  parties 
to  the  transaction;  and  when  it  is  borne  In 
mind  that  the  witnesses  were  testifying, 
years  afterwards,  to  transactions  of  every- 
day occurrence,  it  Is  not  surprising  that  they 
were  unable  to  give  the  precise  words  used, 
or  all  the  details  of  the  interview.  The  proof 
was  of  such  a  character  that,  under  all  the 
cirenmstances,  the  court  was  not  warranted 
In  withdrawing  from  the  Jury  the  question 
as  to  what  representations.  If  any,  were  ac- 
tually made  as  to  this  certificate  at  the  de- 
fendant's office,  as  well  as  the  agency  and  au- 
thority of  the  pers-ju  in  charge  to  make  them. 
The  defendant's  counsel  asked  the  court  to 
submit  to  the  Jury  the  question  whether,  in 
taking  the  certificate,  the  brokers  acted  in 
good  faith.  The  request  was  refused,  and 
the  defendant  excepted.  The  only  evidence 
on  this  point  was  that  in  several  previous 
transactions  these  same  brokers  acted  for 
the  same  transfer  clerk  in  the  sale  of  shares 
of  defendant's  stock,  and,  upon  receiving  the 
eertlflcates,  sent  them  to  the  defendant's  of- 
fice, and  procured  them  to  be  transferred 
In  the  name  of  some  of  their  clerks,  whereas, 
in  this  case,  they  made  no  transfer.  We 
think  that  bad  faith  on  the  part  of  the  bro- 
kers could  not  be  found,  upon  this  testimony, 
especially  in  view  of  the  fact  that  before 
dealing  with  the  certificate  they  took  the 
precaution  to  send  it  to  the  registrar,  the 
Central  Trust  Company,  and  were  informed 
there  that  it  had  been  properly  registered, 
and  then  to  the  office  of  the  defendant, 
where  they  were  informed,  in  substance,  as 
the  verdict  implies,  that  the  certificate  was 
in  a  condition  for  transfer.  While  the  case. 
In  some  respects,  was  a  close  one,  we  think 
that  It  presents  no  legal  error  tliat  would 
warrant  rm  in  interfering  with  the  verdict 
The  Judgment  must  therefore  be  affirmed, 
with  costs.    All  concur.   Judgment  affirmed. 


(148  N.  T.  648) 

PEOPLH  V.  OWENS. 

(Oourt  of  Appeal!  of  New  York.     March  8, 
1896.) 

IKTOXIOATIHO  LiqUORB— BUMDAT  SALU— 
EVIDIMOE. 

Testimony  of  an  officer  that  on  Sunday 
defendant,  with  his  sleeveB  rolled  np,  and  an 
apron  on,  stood  bdiind  the  bar  of  a  licensed  sa- 


loon whose  doors  were  fastened;  that  l>ack  Of 

the  bar  were  bottles,  with  labels  indicating  tiiat 
they  contained  roirituons  liquors ;  that  three  per- 
sons besides  defendant  were  present;  and  that 
on  the  bar  stood  two  glasses,  containing  liquor  of 
some  kind,  which  were  removed  before  witness 
could  reach  them, — is  insufficient  to  prove  a 
charge  that  defendant  sold,  or  exposed  for  sale, 
or  save  away  spirituous  liquors  on  Sunday.  36 
N.  X.  Supp.  765,  affirmed. 

Appeal  from  supreme  court,  general  term. 
First  department 

James  Owens  was  convicted  of  violating 
the  excise  law,  and  from  a  Judgment  of  the 
general  term  (36  N.  Y.  Supp.  755)  reversing 
the  conviction  the  state  appeals.    Affirmed. 

John  D.  Lindsay,  Asst  Dist  Atty.,  for  the 
People.  Emanuel  M.  Friend  and  Charles 
Cohn,  for  respondent. 

O'BBIBN,  J.  The  defendant  was  convict- 
ed in  the  court  of  special  sessions  of  the  city 
of  New  York  upon  a  complaint  charging 
him  with  a  misdemeanor  in  offering  and  ex- 
posing for  sale  strong  and  spirituous  liquors 
on  a  Sunday,  in  violation  of  the  provisions 
of  the  excise  law.  The  statute  enacts  that 
"any  person  who,  whether  having  a  license 
or  not,  shall  sell,  or  offer  or  expose  for  sale, 
or  give  away  any  strong  or  spirituous  liq- 
uors, wines,  ale  or  beer:  1.  On  Sunday, 
•  ♦  ♦  shall  be  guilty  of  a  misdemeanor." 
The  trial  was  had  before  the  court,  compos- 
ed of  three  members,  without  a  Jury.  The 
defendant  was  convicted  by  the  majority  of 
the  members  of  the  court,  one  of  the  Justices 
dissenting.  The  court  made  a  certificate  to 
the  effect  that,  in  its  opinion,  there  was  rea- 
sonable doubt  whether  the  conviction  should 
stand,  and  the  case  was  taken  upon  appeal  to 
the  general  term  of  the  supreme  court, 
where  the  conviction  was  reversed  for  er- 
rors of  law,  and  not  for  errors  of  fact,  nor 
as  matter  of  discretion,  and  a  new  trial 
granted.  The  only  question  presented  is 
whether  the  Judgment  of  conviction  is  sup- 
ported by  evidence.  The  only  witness  sworn 
was  a  policeman,  who  testified  that  on  Sun- 
day, June  30,  1885,  he  went  to  the  defend- 
ant's place  of  business,  and,  finding  the  door 
locked,  entered  through  a  window.  He  found 
the  defendant  behind  the  bar,  in  his  shin 
sleeves,  and  with  a  bartender's  apron  on. 
Three  other  men  were  in  the  room  in  front 
of  the  bar,  but  none  of  them  were  sworn. 
There  were  two  glasses  on  the  ttar,  with  a 
small  quantity  of  liquid  in  them,  but  the  wit- 
ness was  unable  to  state  what  it  was,  and 
it  was  not  described  as  to  color  or  otherwise, 
so  as  to  enable  the  court  to  make  any  find- 
ing as  to  its  cliaracter.  There  were  also  in 
what  the  witness  calls  a  "back  bar"  bottles 
which  were  labeled  as  containing  whisky 
and  brandy,  with  glasses  and  the  other  furni- 
ture of  a  saloon.  The  witness  saw  nothing 
delivered  to  any  one,  and  saw  no  one  drink- 
ing, and,  so  far  as  appears,  the  defendant 
did  nothing  but  stand  behind  the  front  bar. 
He  was  unable  to  state  what  the  contents  of 
the  bottles  or  glasses  were  in  fact,  or  that 
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;the  defendant  was  engaged  In  selling  any- 
thing, or  offering  or  exposing  anything  for 
:  Bale.  There  was,  of  course,  evidence  enough 
to  warrant  the  Inference  that  the  place  was 
a  saloon,  and  that  the  defendant  was  en- 
gaged in  the  general  business  of  attending 
bar  and  selling  liquors.  But  that  was  not 
the  precise  question  InvolTed.  So  far  as  ap- 
pears, the  defendant  had  a  license,  and  had 
the  right  to  carry  on  the  general  business  of 
selling  strong  and  spirituous  liquors.  The 
charge  was  that  he  was  so  engaged  on  a  pro- 
hibited day,  and  hence  the  gener^.1  character 
and  surroundings  of  the  place,  and  the  pres- 
ence of  the  bottles,  glasses,  and  other  accom- 
paniments of  the  business,  could  not  war- 
rant any  such  Inferences  as  might  be  drawn 
on  the  trial  of  a  charge  for  selling  without 
a  license.  The  general  rules  of  evidence  ap- 
plicable to  trials  in  criminal  cases  govern  in 
the  Investigation  of  charges  of  this  character. 
The  burden  of  proof  is  upon  the  prosecution. 
The  defendant  is  presumed  to  be  Innocent 
until  proved  guilty  beyond  a  reasonable 
doubt,  and  no  inference  of  guilt  can  be 
founded  upon  circumstances  except  such  as 
naturally  or  necessarily  follow  from  the 
facta  If  the  facts  and  circumstances  are  of 
such  a  character  as  to  fairly  permit  an  infer- 
ence consistent  with  Innocence,  they  cannot 
be  regarded  as  evidence  to  support  a  convic- 
tion. The  general  rule  in  criminal  cases  is 
that,  where  the  evidence  is  circumstantial, 
the  facts  shown  must  not  only  be  consistent 
with  and  point  to  the  guilt  of  the  defendant 
but  must  be  inconsistent  with  his  Innocence. 
People  v.  Bennett,  49  N.  Y.  137.  The  only 
proof  In  this  case  consisted  In  the  appear- 
ances which  the  policeman  observed  after 
he  entered  the  saloon.  It  was  matter  of 
pure  conjecture  whether  the  small  amount 
of  liquid  in  the  glasses  upon  the'  bar  was  In- 
toxicating, or  of  such  a  character  as  is  pro- 
hibited from  sale  by  the  statute.  The  con- 
clusion that  It  was  may  be  a  natural  instinct 
of  the  mind,  but  cannot  be  said  to  be  the  re- 
sult of  legal  evidence,  which  is  the  only 
basis  for  a  Judgment  in  the  investigation  of 
a  criminal  charge.  The  court  that  tried  and 
convicted  the  defendant  has  certified  thai 
there  was  a  reasonable  doubt  as  to  whether 
its  Judgment  should  stand,  and,  since  that 
doubt  could  have  arisen  only  with  respect 
to  the  value  of  the  evidence  in  support  of  the 
charge  against  the  defendant,  he  should  have 
been  discharged  if  such  a  doubt  as  to  the 
facts  existed  in  their  minds  at  the  close  of 
the  proofs  and  before  Judgment  The  facts 
and  circumstances  proved  in  support  of  the 
charge  were  suspicious,  but  suspicion  is  not 
proof,  and  no  one  had  the  right  to  say  that 
they  were  inconsistent  with  innocence,  since 
any  or  all  of  them  could  exist  without  the 
commission  of  the  offense  with  which  the  de- 
fendant was  charged.  The  Judgment  of  the 
general  term  reversing  the  conviction  must 
therefore  be  affirmed.  All  concur.  Judg- 
ment affirmed. 


a«  N.  T.  «ia 

HANOVER  NAT.  BANK  OP  CITY  OF 

NEW  YORK  V.  AMERICAN  DOCK 

&  TRUST  CO. 

(Court  of  Appeals  of  New  York.     March  S, 

1896.) 

Rkvibw  on  Appeai.— Corpobatioks— Aotbobitt 

or  OfFICBBS— EVIDBNOB. 

1.  A  plaintiff  against  whom  a  verdict  has 
been  directed  is  entitled,  on  appeal,  to  the  most 
favorable  inferences  tliat  can  fairly  be  drawn 
from  tbe  evidence. 

2.  Authority  to  an  officer  of  a  warehouse 
company  to  sign  receipts  for  cotton  deposited  with 
the  company  does  not  authorize  him  to  issue  re- 
ceipts in  his  own  favor,  even  for  cotton  actual- 
ly deposited  by  him.  Bank  of  New  York  Nat 
Sankmg  Asa'n  v.  American  Dock  &  Trust  Co., 
88  N.  B.  713,  143  N.  Y.  559,  foUowed. 

3.  Where  an  officer  of  a  warehouse  company, 
who  is  expressly  or  impliedly  authorized  to  is- 
sue receipts  to  iiimself  for  his  own  cotton,  issues 
such  a  receipt  on  Iiis  personal  account,  tbe  com- 
pany will  be  liable  to  a  bona  fide  holder  thereof 
tor  value,  though  the  officer  had,  in  fact,  no  cot- 
ton on  deposit 

4.  In  an  action  against  a  warehouse  com- 
pany by  the  bona  fide  holder  for  value  of  a  cot- 
ton receipt  Issued  by  an  officer  of  the  company  iia 
his  own  favor,  plaintiff  may  show  that  the  facts 
which  he  would  have  discovered,  had  he  made  in- 
quiries, as  was  his  duty,  concerning  the  officer's 
authority,  would  have  disclosed  that  such  officer 
was  impl'edly  authorized  to  issue  the  receipts 
sued  on.     26  N.  Y.  Supp.  1055,  affirmed. 

5.  Where,  on  an  issue  as  to  the  authority  of 
the  president  of  a  warehouse  company  to  issue 
cotton  receipts  in  his  own  favor,  there  is  evidence 
that  such  officer  liad  stored  cotton  from  time  to 
time;  that  he  had  issued  several  receipts  to  him- 
self, one  of  which,  indorsed  by  him  individually, 
had  been  returned  and  placed  among  the  com- 
pany's records  as  a  completed  transaction;  and 
that  five  partial  deliveries  of  cotton  had  been 
made  on  another  receipt  before  final  surrender 
thereof,  each  delivery  being  indorsed  on  the  back 
of  the  receipt  by  the  company's  bookkeeper  in  the 
usual  course  of  business,— it  was  for  the  jury  to 
say  whether  the  directors  of  the  company  ought 
not  to  have  known  of  these  transactions,  and 
were  therefore  estopped  to  deny  the  validity  of 
such  a  receipt  in  the  hands  of  a  bona  fide  pur- 
chaser for  value. 

Appeal  from  snpreme  court,  general  term. 
First  department 

Action  by  the  Hanover  National  Bank  of 
the  City  of  New  York  against  the  American 
Dock  &  Trust  Company  on  a  warehouse  re- 
ceipt purporting  to  have  been  issued  by  de- 
fendant From  a  Judgment  of  the  general 
term  reversing  a  Judgment  entered  on  a  ver- 
dict directed  in  favor  of  defendant  (26  N.  Y. 
Supp.  1055),  said  defendant  appeals.  Affirm- 
ed. 

The  plaintiff,  a  national  bank,  brought  tliis 
action  against  the  defendant  a  corporation 
created  by  chapter  881  of  the  Laws  of  1872 
and  engaged  in  carrying  on  a  warehouse  and 
storage  business,  to  recover  the  possession  of 
a  quantity  of  cotton,  or,  If  delivery  could  not 
be  had,  for  the  value  thereof.  The  defend- 
ant has  power,  under  said  statute,  to  Issue 
negotiable  receipts,  transferable  by  indorse- 
ment and  delivery,  for  any  property  stored 
with  It,  and  the  holder  thereof  Is  made  the 
owner  of  such  property,  either  "atwolutely 
or  as  a  pledge  for  any  advance  or  credits  on 
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the  some,  aa  fhe  case  may  be,  snbject,  how- 
ever, to  all  charges  thereon."  From  1876  un- 
til 1890  one  M.  W.  Stone  was  vice  president 
of  the  defendant,  and  from  1890  until  his 
death,  on  the  27th  of  March,  1891,  be  was 
president.  While  holding  either  office  he  had 
power,  according  to  the  by-laws,  to  sign  the 
certificates  or  receipts  issued  by  the  defend- 
ant, but  he  was  never  the  sole  officer  having 
that  authority,  aa  the  secretary  or  treasurer 
was  also  empowered  to  act  In  that  capacity. 
In  fact.  Stone  signed  substantially  all  of  the 
receipts  issued  while  he  was  an  officer  of  the 
defendant  As  he  was  the  "business  bead" 
of  the  company,  it  was  regarded  as  safer  and 
more  convenient  to  leave  that  duty  to  him, 
"almost  exclusively,"  so  that  he  could  keep 
"track  of  it,"  and  thereby  the  danger  of  is- 
suing duplicate  receipts  would  be  avoided. 
He  was  the  general  superintendent  of  the 
piers  and  warehouses,  and  had  more  to  do 
with  the  business  management  than  any  one 
else.  While  vice  president,  he  Issued  five 
certificates  for  cotton  actually  deposited,  each 
to  his  own  order,  as  follows,  viz.:  June  15, 
1881,  for  100  bales;  November  9, 1881,  for  83 
bales;  March  16,  1886,  for  41  bales;  April 
14  1886,  for  85  bales;  May  24,  1886,  for  261 
bales.  There  was  evidence  tending  to  show 
that  each  of  these  receipts  or  certificates  was 
used,  returned,  and  canceled  in  the  regular 
course  of  business.  A  stub  corresponding 
to  the  certificate  was  made  out,  when  the 
latter  was  Issued,  and  a  receipt  was  taken 
from  Stone,  individually,  for  the  negotiable 
certificate.  This  receipt  and  the  stub  al- 
ways continued  In  the  possession  of  the  com- 
pany, and  the  certificates,  when  surrendered 
on  the  delivery  of  the  cotton,  were  filed  or 
pasted  In  the  same  book  therewith,  so  as  to 
present  at  a  glance  a  complete  history  of  the 
transaction.  The  cotton  was  not  always  de- 
livered all  at  once,  and.  In  case  of  a  partial 
delivery,  sometimes  the  old  certificate  was 
surrendered,  and  a  new  one  issued,  and  some- 
times an  indorsement  of  the  fact  was  made 
on  the  back  of  the  certificate,  which  was  re- 
tained by  the  owner  of  the  cotton.  Thus,  five 
Indorsements  of  partial  delivery  appear  on 
the  back  of  the  certificate  issued  April  14, 
1886,  In  the  following  form,  viz.:  "Indorse- 
ment for  delivery.  The  property  mentioned 
below  Is  hereby  released  from  this  receipt  for 
delivery  from  warehouse.  Aug.  6, 1886,  three 
(bales),  M.  W.  Stone,  V.  P.  Gendar."  Four 
other  Indorsements,  similar  In  form,  follow, 
each  signed  In  the  same  way,  the  last  one 
being  dated  October  30,  1886.  Oendar  was 
the  bookkeeper,  and,  as  such,  made  the  in- 
dorsements, and  signed  bis  name  beneath 
the  entry  In  each  Instance.  The  certificate 
dated  June  15,  1881,  for  100  bales,  was  sur- 
rendered on  the  20th  of  November  following, 
17  bales  being  then  delivered,  and  a  new  cer- 
tificate Issued  for  the  remaining  83  bales.  On 
the  stub  of  the  certificate  dated  March  16, 
l.ssfl.  were  the  words,  "Taken  over;  not 
found,"  and  on  that  dated  April  14,  1886, 


were  the  words,  "Storage  paid  for  by  M.  W. 
8.;  not  found."  These  entries  were  not  ex- 
plained, although  an  explanation  was  asked 
of  an  officer  of  the  defendant,  when  a  witness 
on  the  stand.  The  blanks  in  the  body  of  said 
receipts  were  filled  out  in  the  handwriting 
of  Mr.  Hascy,  who  was  at  the  time  secretary 
of  the  defendant.  In  1878  and  1891  he  was 
also  one  of  the  directors.  The  form  of  the 
certificate  issued  to  Mr.  Stone,  and  the  meth- 
od of  doing  the  business  with  him,  was  the 
same  in  all  respects  as  in  the  case  of  a  stran- 
ger. The  clerk  in  charge  of  the  defendant's 
warehouse  reported  to  the  company  the  cot- 
ton stored  by  Stone  the  same  as  any  other, 
but  never  heard  any  comment  made  upon  the 
fact 

For  12  or  IS  years  prior  to  1801,  the  plain- 
tiff was  in  the  habit  of  lending  money  upon 
certificates  Issued  by  the  defendant,  either 
directly  or  by  accepting  them  as  collateral 
security  upon  the  discount  of  notes.  From 
1884  until  1891  it  had  been  lending  Stone 
money  upon  such  certificates  as  collateral. 
In  1884  or  1885,  Mr.  Halls,  the  assistant 
cashier  of  the  plaintiff,  asked  Mr.  Hascy,  at 
the  office  of  either  the  plaintiff  or  the  defend- 
ant, if  any  officer  other  than  Mr.  Stone  was 
authorized  to  sign  the  certificates,  and  Mr. 
Hascy  answered  "No,"  and  added  that  the 
president  and  treasurer  were  not  able  to  at- 
tend to  it  at  their  other  places  of  business, 
by  looking  up  the  matter  on  the  books  so  as 
to  know  that  the  entries  wffle  all  right,  and 
"so  the  whole  authority  was  conferred  upon 
Mr.  Stone  to  be  the  sole  man  to  sign  these 
receipts."  The  substance  of  this  was  r^eat- 
ed  subsequently  on  several  occasions,  when 
similar  inquiries  were  made.  On  March  17, 
1891,  the  plalntifC  discounted  for  Stone  his 
individual  note  for  $5,000,  at  90  days,  and 
took  from  him,  as  c<dlateral  security,  a  cer- 
tificate of  the  defendant  In  the  usual  form, 
signed  by  Stone  as  president,  dated  March  11, 
1891,  for  172  bales  of  cotton.  It  was  issued 
"for  account  of  M.  W.  Stone,"  who  indorsed 
it  individually,  and.  In  the  list  of  officers  at 
the  top,  his  name  appeared  as  president  On 
the  left-hand  margin  there  were  printed, 
transversely  across  the  paper,  these  words: 
"This  receipt  is  valid  only  when  signed  by  ei- 
ther the  president  or  treasurer."  Mr.  Donald, 
the  cashier  of  the  plaintiff,  who  represented 
it  in  discounting  the  note,  knew  that  Stone 
was  president  of  the  defendant,  and  would 
have  known,  had  he  noticed,  that  the  blanks 
in  said  certificate  were  filled  in  In  Stone's 
handwriting.  Mr.  Donald  made  no  inquiries  as 
to  whether  the  cotton  was  on  deposit  with  the 
defendant  of  any  one  except  Stone.  He  trust- 
ed to  Stone's  representations,  and,  in  reliance 
upon  them  and  upon  the  certificate,  made  the 
loan.  Upon  January  IK,  and  February  6, 
1891,  the  idalntiir,  through  Mr.  Halls,  had  dis- 
counted notes  of  Stone  for  $5,000  and  $6,000, 
respectively,  taking  similar  certificates  as  se- 
curity. When  Stone  died,  on  March  27,  1891, 
all  three  certificates  were  outstanding,  the 


Digitized  by 


Ljoogle 


74 


NORTHS A8TEBN  RBFORTER,  VoL  4& 


(N.  T 


Botes  to  which  they  were  coUateral  being 
none  of  them  due.  The  defendant  claims  that 
no  cotton  was  deposited  by  Stone  as  the  basis 
for  any  one  of  these  three  certificates,  and 
gave  evidence  tending  to  establish  that  as  a 
foct  This  action  is  founded  on  the  certificate 
dated  March  11,  1891,  the  defendant  having 
refused  to  deliver  the  cotton  mentioned  there- 
in upon  demand  made.  It  appeared  upon 
the  trial  that  Stone  obtained  from  the  lith- 
ographer who  printed  certificates  for  the  de- 
fendant a  number  of  blanks  laid  aside  as  de- 
fective for  some  reason.  The  certificate  in 
question  was  not  numbered  by  the  printing 
machine,  as  those  in  common  use  by  the  de- 
fendant were,  but  the  number  was  stamped 
vpon  It,  prol)ably  by  a  rubber  stamp. 

At  the  close  of  the  evidence  the  counsel  for 
the  defendant  asked  the  court  to  direct  a  ver- 
dict in  its  favor.  The  counsel  for  plaintiff 
thereupon  asked  "to  go  to  the  Jury  on  the 
question  whether  the  action  of  the  defendant 
In  permitting  Mr.  Stone  to  issue  certificates 
In  his. own  favor  during  the  years  1881  and 
1886  was  not  such  an  acquiescence  in  his  act 
as  gave  the  plaintiff  a  right  to  rely  upon  the 
validity  of  such  a  certificate  when  Issued  by 
Mr.  Stone;  also,  upon  the  question  whether 
the  information  given  to  Mr.  Halls  by  Mr. 
Hascy,  the  secretary  of  the  company,  did  not 
Justify  the  plaintifl  in  relying  upon  this  col- 
lateral security  as  laeing  valid  when  signed  by 
Mr.  Stone,  and  whether  the  long  course  of 
dealing,  allowing  Mr.  Stone  to  have  the  entire 
control  of  tills  business,  did  not  estop  the  de- 
fendant from  claiming  that  this  certificate  is 
Invalid."  The  court  denied  the  application  of 
the  plaintiff,  and  granted  that  of  the  defend- 
ant; exception  to  each  ruling  being  taken. 
Upon  appeal  to  the  general  term,  the  Judg- 
ment entered  in  favor  of  the  defendant  was 
reversed,  and  a  new  trial  granted.  From 
that  determination  this  appeal  is  brought 

Thaddeus  D.  Kenneson,  for  appellant 
Thomas  S.  Moore,  for  respondent 

VANN,  J.  (after  stating  the  facts).  As  a 
verdict  was  directed  against  the  plaintiff,  it 
la  entitled  to  the  most  favorable  inferences 
that  can  fairly  be  drawn  from  the  evidence. 
Saabe  v.  Squier,  148  N.  Y.  81.  42  N.  B.  616. 
The  Jury,  therefore,  might  have  fonnd  the 
facts  as  they  appear  in  the  foregoing  state- 
ment, and  might  have  drawn  such  Inferences 
from  those  facts  as  any  reasonable  view 
thereof  would  permit  A  certificate  issued 
by  the  defendant  was  negotiable,  and  a  pur- 
chaser thereof,  for  value,  and  without  notice 
of  any  fact  to  put  him  on  inquiry,  was  en- 
titled to  receive  from  the  defendant  the  prop- 
erty described  therein  on  payment  of  the  law- 
ful charges.  Bank  of  New  York  Nat  Bank- 
ing Asa'n  V.  American  Dock  &  Trust  Ck>.,  143 
N.  Y.  559,  38  N.  B.  713;  Laws  1872,  c.  881. 
{  6.  As  the  defendant  failed  to  produce  the 
goods  when  called  for,  the  burden  was  cast 
upon  it,  prima  facie,  of  either  accounting  tor 


them  or  paying  for  them.  Schwerln  t.  Mc- 
Kie,  61  N.  Y.  180.  It  did  neither,  but,  when 
this  action  was  commenced,  alleged  as  a  de- 
fense that  said  certificate  was  issued  by  Me- 
dad  W.  Stone,  its  president,  to  his  own  or- 
der, without  any  authority  from  the  board 
of  directors.  While  Stone  had  erpress  au- 
thority to  sign  and  issue  warehouse  receipts 
for  cotton  deposited  with  the  defendant  by- 
persons  other  than  himself,  he  had  no  such 
authority  to  sign  or  issue  warehouse  receipts 
in  his  own  favor,  even  for  cotton  that  had 
actually  been  deposited  by  him.  Bank  of 
New  York  Nat  Banking  Ass'n  v.  American 
Dock  &  Trust  Co.,  supra. 

As  the  certificate,  on  its  face,  gave  a  pur- 
chaser such  notice  as  should  put  a  prudent 
person  apon  inquiry  in  regard  to  Stone's  au- 
thority, the  plaintiff,  in  order  to  succeed,  was 
required  to  show  that  Implied  authority  had 
been  conferred  upon  him  to  issue  certificates 
to  hlmsdf  for  cotton  that  he  liad  actually  de- 
posited. If  he  was  authorized,  either  ex- 
pressly or  impliedly,  to  issue  certificates  to 
himself  for  his  own  cotton  on  deposit,  and 
he  Issued  a  receipt,  on  his  personal  account, 
for  cotton  not  on  deposit,  in  the  language  ot 
the  case  last  cited,  "the  defendant  would  be 
liable  to  respond  to  a  bona  fide  holder  for 
value  of  such  receipt"  143  N.  Y.  563,  38  N. 
B.  713.  This  is  upon  the  ground  that  an 
agent  may  bind  his  principal  within  the  lim- 
its of  the  authority  with  which  he  has  ap- 
parently been  clothed  in  respect  to  the  sub- 
ject-matter. Thus,  the  authority  of  an  agent 
is  enlarged,  as  to  third  persons,  by  implica- 
tion, when  the  principal  permits  him  to  do 
acts  not  expressly  authorised.  For  the  pro- 
tection of  Innocent  penota,  the  law  will  im- 
ply authority  in  an  agent  to  do  acts  which, 
although  forbidden  by  the  principal  before 
they  are  done,  are,  nevertheless,  recognized 
by  him  as  valid  after  they  are  done.  If. 
through  inattention  or  otherwise,  the  princi- 
pal suffers  his  agent  to  act  beyond  his  ao- 
thority  without  objection,  he  is  bound  to 
those  who  are  not  aware  of  any  want  of  an- 
thority  to  the  same  extent  as  if  the  requisite 
power  had  been  directly  conferred.  Railroad 
Ck).  V.  Schuyler,  34  N.  Y.  30,  58.  Under  such 
circumstances,  the  principal  is  estopped  from 
asserting  the  truth,  by  bis  own  conduct  In 
inducing  thbd  persons  to  l>elieve  that  the 
agent  had  due  authority  to  act  in  the  given 
case.  Id.  60.  If,  therefore.  Stone  Issued  cer- 
tificates to  himself  for  cotton,  to  the  knowl- 
edge, express  or  implied,  of  defendant's  di- 
rectors, their  acquiescence  in  such  acts,  after 
allowing  them  a  reasonable  time  to  put  an 
end  to  action  of  that  nature,  would  estop 
them  from  denying,  as  to  purchasers  for  val- 
ue, that  the  power  to  so  certify  in  fact  exist- 
ed. Acquiescence,  under  such  circumstances, 
would  permit  the  Inference  that  the  act  of 
certifying  in  his  own  fftvor  was  wlthhi  his 
actual  authority  (Martin  v.  Manufacturing 
Co.,  122  N.  Y.  165,  25  N.  B.  303),  and,  with 
that  power  in  existence,  or  by  Implication 
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presTimed  to  exist,  the  Issuance  of  the  cer- 
tificate In  question  would  come  within  the 
scope  of  his  authority,  and  the  presence  of 
the  cotton  in  storage  was  an  extrinsic  fact, 
In  regard  to  wlilch  his  representations  as 
agent  would  bind  the  defendant.  Banli  of 
Batavla  v.  New  Yorlt,  L.  E.  &  W.  R.  Co.,  106 
N.  Y.  195,  12  N.  E.  433.  The  act  of  certify- 
ing would  thus  become  a  representation  by 
Stone  that  the  cotton  was  on  deposit,  since 
that  fact  would  "necessarily  and  peculiarly" 
be  within  his  Icnowledge  as  the  defendant's 
agent  Fifth  Ave.  Bank  v.  Forty-Second  St 
&  G.  St  Ferry  R.  Co.,  137  N.  Y.  231,  33  N.  B. 
878. 

It  appeared  upon  the  trial  that,  out  of  more 
than  26,000  certificates  issued  by  the  defend- 
ant substantially  all  were  signed  by  Stone. 
Mr.  A.  J.  Pouch,  the  secretary  and  treasurer 
for  2  years,  and  treasurer  alone  for  11  years 
more,  when  on  the  witness  stand,  would  not 
say  that  he  himself  had  signed  as  many 
as  six,  and  he  thought  that  Mr.  Hascy,  who 
was  secretary  for  12  years,  and  untU  he 
died  In  1881,  might  have  signed  some.  Mr. 
F.  H.  Pouch,  who  succeeded  A.  J.  Pouch  as 
treasurer,  and  continued  in  that  capacity 
until  Stone's  death,  would  not  swear  that  he 
had  signed  more  than  two.  On  several  occa- 
sions, while  the  plaintiCF  was  lending  Stone 
money  on  the  faith  of  these  certificates,  in- 
quiry was  made  by  the  bank,  through  one 
of  Ite  officers,  of  the  defendant's  secretary, 
"as  to  whether  any  other  officer  of  the  com- 
pany than  Mr.  Stone  was  authorized  to  sign 
certificates,"  and  each  time  Mr.  Hascy  said, 
in  substance,  that  the  exclusive  authority 
to  sign  receipts  had  l)een  conferred  on  Mr. 
Stone.  Whether  or  not  this  was  enough  to 
carry  the  case  to  the  Jury  we  are  not  re- 
quired to  decide,  for  the  purchaser  of  a  ne- 
gotiable Instrument,  who  purchases  under 
circumstances  that  throw  upon  him  the  duty 
of  making  inquiry  as  to  its  validity,  assumes 
no  greater  risk  by  his  failure  to  inquire  than 
the  burden  of  proving  that  the  facts  which 
he  could  have  discovered,  had  he  inquired, 
would  have  protected  him.  Wilson  v.  Ball- 
road  Co.,  120  N.  Y.  145,  24  N.  H.  384;  Cow- 
ing V.  Altman,  71  N.  Y.  435,  442.  Therefore, 
if  the  plaintiff,  when  charged  with  the  duty 
of  making  Inquiry,  had  actually  done  so, 
whatever  its  officers  prosecuting  the  investi- 
gation would  naturally  have  discovered,  ac- 
cording to  any  permissible  inference  from 
the  evidence,  it  can  now  invoke  to  establish 
the  implied  authority  of  Mr.  Stone.  What 
could  the  jury  have  found  in  this  regard, 
within  the  rules  governing  their  powers.  If 
the  case  had  been  submitted  to  them  for  de- 
cision? They  could  have  found,  in  addition 
to  facts  already  mentioned,  that  cotton  had 
been  stored  from  time  to  time  by  Stone,  and 
that  this  was  regularly  reported  to  the  com- 
pany; that  he  had  Issued  to  himself  two 
certificates  as  early  as  1881,  and  three  more 
in  1886;  that  they  were  made  out  by  the 
secretary  of  the  company;   and  that  one  of 


these  certificates,  Indorsed  by  Stone,  indi- 
vidually,  was  promptly  returned  and  placed 
among  the  records  of  the  defendant  as  a 
completed  transaction.  Moreover,  as  all  of 
these  certificates  were  issued  for  a  current 
commodity,  which,  in  the  usual  course  of 
business,  does  not  remain  on  storage  but  a 
short  time,  the  jury  could  further  have  found 
that  they  were,  within  a  reasonable  time. 
Indorsed,  returned,  and  put  in  the  books  of 
the  company,  the  same  as  those  given  to 
other  patrons.  Furthermore,  one  of  these 
certificates  would  have  shown  that  five  par- 
tial deliveries  were  made  before  final  sur- 
render of  the  receipt  each  indorsed  by  the 
bookkeeper  in  the  employ  of  the  defendant, 
in  the  usual  course  of  business.  Thus  it 
would  have  appeared  that  Stone  had  openly 
assumed  to  issue  certificates  to  himself  for 
deposits  of  cotton,  with  no  evidence  that  any 
objection  had  been  made  by  the  directors,  or 
in  their  behalf.  The  number  of  times  that 
be  did  so  la  mainly  Important  in  its  bearing 
upon  the  probability  that  the  directors  knew 
that  he  did  it  at  all.  WhUe  It  does  not  iBi>- 
pear  that  they  actually  knew  of  these  trans- 
actions, it  was  a  questi<m  of  fact  for  the  jury 
to  say  whether  they  ought  not  to  have 
known,  under  all  the  circumstances,  as  their 
ignorance  was  no  excuse,  unless  they  were 
reasonably  diligent  in  supervising  the  meth- 
od and  details  of  conducting  the  business 
under  their  control.  The  language  used  by 
the  supreme  court  of  the  United  States  with 
reference  to  a  bank,  may  be  repeated  here 
as  applicable  to  the  defendant:  "Directors 
cannot  in  justice  to  those  who  deal  with  the 
bank,  shut  their  eyes  to  what  is  going  on 
around  them.  It  is  their  duty  to  use  or- 
dinary diligence  in  ascertaining  the  condition 
of  Its  business,  and  to  exercise  reasonable 
control  and  supervision  of  its  officers.  They 
have  something  more  to  do  than,  from  time 
to  time,  to  elect  officers  of  the  bank,  and  to 
make  declarations  of  dividends.  That  which 
they  ought  by  proper  diligence,  to  have 
known  as  to  the  general  course  of  business 
in  the  bank,  they  may  be  presumed  to  have 
known  in  any  contest  between  the  corpora- 
tion and  those  who  are  justified  by  the  cir- 
cumstances in  dealing  with  its  officers  upon 
the  basis  of  that  course  of  business."  Mar- 
tin V.  Webb,  110  U.  S.  7,  16,  3  Sup.  Ct  428. 
Whatever  the  entries  in  the  books  of  the 
defendant,  made  in  the  ordinary  conduct  of 
its  business,  would  have  disclosed,  the  jury 
would  have  been  warranted  in  finding  bad 
come  to  the  knowledge  of  the  directors,  who 
were  charged  with  the  duty  of  reasonable 
inspection  of  the  books  and  reasonable  super- 
vision of  the  conduct  of  the  officers.  They 
might  have  been  satisfied  that  the  directors 
knew  that  Stone  was  occasionally  creating 
obligations  against  the  comiutny  in  his  own 
favor,  and  that  the  directors  "gave  him  au- 
thority by  acquiescing  in  its  exercise."  Fifth 
Nat  Bank  v,  Navassa  Phospliate  Co.,  119 
N.  Y.  256,  261,  23  N.  E.  787.    WhUe  the  evl- 
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dence  is  not  conclnslve,  It  tends  to  establlsb 
that  fact,  and  we  think  presented  a  question 
that  should  have  been  submitted  to  the  jury. 
They  could  reasonably  have  believed,  from 
all  the  evidence,  that  these  acts  of  Stone, 
and  the  authority  assumed  by  him,  were 
approved  by  the  company,  and  that  he  there- 
fore possessed  actual  authority  to  issue  cer- 
tificates in  his  own  favor.  Upon  this  basis, 
as  we  have  already  seen,  the  defendant 
would  be  estopped  from  denying  the  validity 
of  the  certificate  in  question,  and  the  plaintiff 
would  be  entitled  to  recover.  We  think  that 
the  learned  general  term  was  correct  In  its 
conclusion,  and  that  its  judgment  should  be 
affirmed,  and  judgment  absolute  directed 
against  the  defendant.  In  accordance  with  the 
stipulation  contained  In  the  notice  of  appeal 
All  concur.   Judgment  Accordingly. 


(148  N.  T.  640) 
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(Oonrt  of  Appeals  of  New  York.     March  8, 

1896.) 

ExiKBNT  Domain— Bailboao  Caossiites— Altib- 

ATioN  —  RioHTs  or  Abcttino  Fbopbrti 

OWKBRS— INJUNOTIOK — ^OaMAOBS. 

1.  Plaintiff  owned  property  used  aa  an  hotel 
facing  a  street  near  where  it  crossed  defendant 
railroad  company's  tiaclu.  Defendant  changed 
the  direction  of  the  street  before  it  reached  plain- 
tiCTs  property,  so  that  it  crossed  the  track  about 
150  feet  south  of  the  old  crossing,  which  was  ob- 
stmcted  at  its  tracks  and  discontinued.  The 
change  was  made  entirely  on  defendant's  land, 
and  to  avoid  the  old  crossing,  which  was  in  de- 
fendant's yard,  and  considered  dangerous.  The 
street  in  front  of  plaintiff's  property  was  kept 
open  as  before.  Beld,  that  plaintiff  was  entitled 
to  a  mandatory  inj  auction  to  compel  defendant  to 
restore  the  crossing,  and  to  damages,  in  the  all- 
sence  of  any  statute  making  defendant's  acts  law- 
ful.    21  N.  Y.  Supp.  503,  reversed. 

2.  General  Raih-oad  Act  1850,  {  28,  subd.  6, 
authorizes  a  railroad  company  to  construct  its 
road  across,  along,  or  upon  any  street  or  highway 
intersected,  and  requires  it  to  restore  the  street 
or  highway  thus  intersected  to  "its  former  state, 
or  to  such  state  tut  not  unnecessarily  to  have  im- 
paired its  usefulness."  Beld,  that  such  statute 
does  not  authorize  a  railroad  company  to  change 
the  line  of  a  street  near,  and  olistruct  it  at,  a 
crossing,  and  establish  a  new  crossing,  so  as  to  di- 
vert the  travel  from  the  old  street  and  crossing, 
to  the  injury  of  abutting  property  owners. 

Appeal  from  supreme  court,  general  term. 
Second  department 

Action  by  Charles  W.  Buchholz  against  the 
New  York,  Lake  Erie  &  Western  Railroad 
Company  for  a  mandatory  injunction  to 
compel  defendant  to  restore  a  grade  street 
crossing,  and  to  recover  damages  to  plain- 
tiff's property  alleged  to  have  been  caused 
by  the  discontinuance  of  such  crossing. 
From  a  judgment  of  the  general  term  af- 
firming a  judgment  for  defendant  (21  N.  X. 
Supp.  503),  plaintiff  appeals.     Reversed. 

John  W.  Lyon,  for  appellant.  Lewis  E. 
Carr,  for  respondent. 

ANDREWS,  a  J.  Main  street,  in  the  vU- 
lage  of  Port  Jerrls.  as  it  existed  prior  to 


March,  1890,  ran  in  a  northerly  and  souther- 
ly direction,  passing  the  plaintiff's  premises, 
upon  which  for  many  years  had  been  erected 
an  hotel  and  bams,  used  by  him  for  hotel 
purposes.  The  plaintiCTs  lot  adjoined  lauds 
of  the  defendant  on  the  north,  and,  up  to 
the  date  mentioned,  the  tracks  of  the  de- 
fendant crossed  Main  street  at  grade  on  its 
own  premises,  50  feet  or  more  north  of  the 
north  line  of  the  plaintiff's  lot.  In  March, 
1800,  the  defendant  constructed  a  bridge 
over  its  tracks,  100  feet  east  of  the  grade 
crossing,  and  connected  it  with  Main  street, 
north  of  the  plaintiff's  lot,  and  an  approach 
thereto  on  the  south  from  Main  street,  100 
feet  or  more  south  of  the  plaintiff's  premises, 
and  at  the  same  time  took  up  the  planking 
at  the  grade  crossing,  and  buUt  a  fence 
across  Main  street  north  of  plaintiff's  lot, 
where  the  bridge  connected  with  the  street. 
By  these  acts  of  defendant  the  travel  on 
Main  street  in  front  of  plaintitCB  premises 
was  diverted  to  the  new  way  across  the 
bridge.  It  left  the  plaintlCT's  hotel  and  prem- 
ises on  a  spur  of  Main  street,  closed  at  the 
north,  or  on  what  was,  after  the  change, 
practically  a  lane,  starting  from  the  point 
100  feet  sontb  where  the  new  way  diverged 
from  Main  street  It  was  found  that  the 
plaintiff,  by  reason  of  the  Interference  with 
Main  street,  sustained  special  damage,  and 
the  facts  proved  in  connection  with  the  use 
to  which  the  plaintiff's  premises  were  devot- 
ed amply  justify  the  finding.  But  the  trial 
coart  refused  relief,  on  the  ground  that,  un- 
der the  circumstances,  the  plaintiff  had  suf- 
fered no  injury  to  his  property  for  which  he 
was  entitled  either  to  damages  or  an  injunc- 
tion. 

There  can  be  no  doubt  of  the  general  prop- 
osition that  an  unlawful  obstruction  of  a 
public  highway,  by  an  individual  or  corpora- 
tion, constitutes  a  public  nuisance,  and  sub- 
jects the  party  who  created  or  maintains  It 
to  an  indictment,  and  to  a  proceeding  for 
its  abatement  In  behalf  of  the  public.  But 
the  public  remedy  is  not,  in  all  cases,  ex- 
clusive. An  Individual  who  has  suffered  spe- 
cial injury  from  the  nuisance,  not  common 
to  the  whole  public,  may  maintain  a  private 
action  against  the  author  of  the  injury  for 
damages,  and  In  a  proper  case  may  invoke 
the  jurisdiction  In  equity  to  restrain  its  con- 
tinuance. The  equitable  jurisdiction  at- 
taches when  the  legal  remedy  is  inadequate, 
either  because  the  damages  are  such  that 
they  cannot  be  measured  by  a  money  stand- 
ard, with  any  certainty,  or  where  they  are 
continuous,  and  multiplicity  of  suits  would 
be  likely  to  result  if  the  remedy  was  con- 
fined to  proceedings  at  law.  The  injury  suf- 
fered by  the  plaintiff  in  this  case  from  the 
change  in  and  obstruction  of  the  street, 
whereby  travel  waa  diverted  from  his  prem- 
ises, and  his  business  as  an  hotel  keeper 
seriously  Interrupted,  made  a  case  for  equi- 
table interposition,  and  for  the  recovery  of 
damages,  within  the  cases  in  this  state,  as- 
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flaming  that  the  defendant's  acts  were  un- 
lawful. Adams  v.  Popham,  76  N.  T.  410; 
Oallanan  v.  Gllman,  107  N.  Y.  860,  14  N.  E. 
264;  Flynn  v.  Taylor,  127  N.  T.  696,  28  N. 
E.  41&  See,  also,  Story,  Eq.  Jur.  (  926  et 
«eq. 

It  is  contended  in  behalf  of  the  defendant 
that,  under  the  provisions  of  the  general  rail- 
road act  of  1850,  It  was  authorized  to  make 
the  change  In  Main  street,  for  the  purpose  of 
obviating  a  grade  crossing.  By  section  28, 
subd.  6,  of  the  act,  a  railroad  is  anthorlzed 
to  construct  its  road  "across,  along,  or  upon" 
Any  street  or  highway  which  the  ronte  of  Its 
road  shall  intersect,  conpled  with  the  obli- 
gation to  restore  the  street  or  highway  thus 
intersected  to  "its  former  state,  or  to  such 
state  as  not  unnecessarily  to  have  impaired 
its  usefulness."  By  section  24  it  is  provided 
that,  at  a  crossing,  the  highway  "may  be 
-carried  under  or  over  the  track,  as  may  be 
found  most  expedient,"  and,  by  the  same  sec- 
tion, power  is  given  to  a  railroad  company 
to  change  the  line  of  a  highway,  "where  an 
-embankment  or  cutting  shall  make  a  change 
in  the  line  of  such  highway  •  •  •  de- 
sirable, with  a  view  to  a  more  easy  ascent 
or  descent,"  and  it  authorizes  additional 
lands  to  be  taken  by  the  company  for  the 
-construction  of  snch  new  line.  The  provi- 
sion last  cited  is  the  only  one  in  the  act 
which.  In  terms,  authorizes  a  railroad  com- 
pany to  change  the  line  of  a  highway,  and, 
without  considering  whether  the  authority 
conferred  by  this  provision  may  be  exercised 
independently  of  the  action  of  the  local  au- 
thorities having  the  charge  of  highways.  It 
Is  sufQclent  to  say  that  the  provision  has  no 
Application  in  this  case.  The  change  in  Main 
street  was  not,  and  could  not  have  been, 
made  under  the  authority  of  this  provision, 
since  no  embankment  or  cutting  existed  at 
the  grade  crossing.  The  defendant  must, 
therefore,  rest  for  its  justification,  under  the 
act  of  1850,  upon  the  power  given  by  the 
twenty-eighth  section  to  cross  highways,  cou- 
pled with  the  duty  of  restoration,  and  that 
given  by  the  twenty-fourth  section  to  carry 
a  highway  under  or  over  the  track  of  it^ 
road.  We  are  of  opinion  that  neither  of 
these  sections  conferred  on  the  defendant 
power  to  change  the  line  of  Main  street  as 
it  existed  prior  to  March,  1880.  The  bridge 
and  the  new  line  was  constructed  wholly  on 
the  lands  of  defendant,  and  this,  so  far  as 
we  can  perceive,  was  a  perfectly  lawful  act 
It  was  a  private  way,  and.  If  Main  street 
bad  been  left  open  and  unobstructed,  the 
plalntlfC  wonld  have  no  legal  cause  of  com- 
plaint, although  the  new  way  might  divert 
travel  from  hla  premises. 

But,  the  conkpany  having  practically  closed 
Main  street  north  of  the  plaintUTs  lot,  the 
-questioa  of  its  power  so  to  do  necessarily 
arises.  It  Is  plain  that  the  power  conferred 
on  the  defoidant  to  cross  highways,  and  in  so 
dtdng  to  carry  them  above  or  below  grade, 
«o>ipled  with  the  duty  of  restoration  ao  as  not 


annecessarHy  to  impair  their  usefulness,  con- 
fers some  discretion.  It  has  accordingly  been 
held  that  a  railroad  company,  under  this  pow- 
er, may  determine  whether  a  crossing  shall 
be  made  by  carrying  the  highway  above  or 
below  its  tracks;  and  its  discretion  fairly  ex- 
ercised, although  It  Interferes  with  the  con- 
venience of  an  abutting  property  owner,  or 
diminishes  the  value  of  his  property,  is  dam- 
num absque  injuria.  Conklln  v.  Railway  Co., 
102  N.  Y.  107.  6  N.  E.  663.  See,  also.  People 
V.  Raibxtad  Co.,  74  N,  Y.  302.  These  were 
cases  where  the  acts  of  the  railroad  wero  ex- 
pressly authorized  and  done  within  the  limits 
of  the  highway,  and  where  there  was  no  at- 
tempt to  change  Its  original  location.  No  case 
which  we  have  found  In  this  state  goes  be- 
yMid  these  cases  in  defining  what  may  be 
done  by  a  railroad  company  In  the  exercise  of 
the  power  to  cross  highways.  If  a  company 
can  change  the  ronte  of  a  highway  in  exer- 
cising this  power,  it  mtist  be  for  the  reason 
that  the  right  to  do  so  is  an  Incident  to  the 
power  to  cross  highways,  and  of  the  obliga- 
tion of  restoration  in  cases  where  such  a 
change  would  be  reasonable  and  beneficial  to 
the  public.  But  this  claim  is  met  at  the 
liireshold  by  the  settled  principle  that  an  in- 
terference with  a  highway  by  private  persons 
or  corporations,  unless  sanctioned  by  express 
statutory  authority,  or  by  authcMrlty  implied 
from  powers  affirmatively  given,  is  unlawful, 
and  statutes  "authorizing  obstructions  upon 
highways  which  would  otherwise  be  nuisan- 
ces aro  strictly  construed,  and  must  be  close- 
ly pursued."  2  DUl.  Mun.  Corp.  {  657,  and 
cases  cited.  Public  rights  are  not  easily  lost, 
and  an  interfetence  with  a  highway  by  a  pri- 
vate person  or  by  a  corporation  ought  not  to 
be  sanctioned  by  a  construction  of  a-  statute 
which  neither  in  terms  nor  by  necessary  im- 
plication authorizes  it.  In  the  case  of  Rail- 
road Co.  V.  State,  29  N.  J.  Law,  353,  a  railroad 
company  was  authorized  by  Its  charter  to  al- 
ter and  grade  the  public  roads  It  should  cross 
so  that  travel  should  not  be  Impeded.  The 
company  btillt  an  embankment  at  a  certain 
point,  so  as  to  make  the  highway  impassable. 
As  a  substitute  for  the  road  so  obstructed,  the 
company,  for  a  short  distance,  provided  an- 
other, avoiding  the  old  route  and  embank- 
ment. It  was  held  that  the  company  there- 
by subjected  Itself  to  indictment.  The  chief 
Justice  said:  "It  is  claimed  that  the  words  'al- 
ter and  grade'  aro  of  sufiiclently  large  Import 
to  Include  changing  the  route  of  the  road. 
No  such  construction  can  be  given  to  the 
words  by  unnecessary  ImpllcatloD.  Public 
highways  ought  not  to  be  destroyed,  even  In 
part,  nnder  pretense  of  legislative  authority, 
unless  It  be  conferred  either  in  express  terms 
or  by  necessary  implication.  If  the  words 
are  ambiguous,  the  construction  ought  to  be 
In  favor  of  the  common  right  of  highway,  not 
against  it"  In  Hughes  v.  Railroad  Co.,  2  R. 
I.  493,  the  charter  of  a  railroad  company  pre- 
scribed that  if,  in  its  course,  It  should  pass 
ai^  highway,  tt  should  be  so  constructed  as 
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not  to  Impede  w  obatrnct  its  nfe  and  con- 
Tenlent  use,  and  gave  the  company  the  right 
to  raise  and  lower  the  highway,  so  that  the 
railroad  might  pass  under,  OTer,  or  across  the 
same.  It  was  held  that,  nnder  this  authority, 
the  company  was  not  Justified  in  widening 
the  highway,  or  diverting  Its  course,  or  sup- 
plying its  place  by  a  new  way,  even  If  the 
public  convenience  was  promoted  by  the 
change.  The  court  In  that  case  sustained  an 
action  by  a  private  owner  for  damages  for 
the  obstruction  of  the  original  highway.  We 
think  these  cases  proceed  on  a  sound  princi- 
ple. In  our  opinion,  the  act  of  the  defendant 
In  obstructing  Main  street  above  the  plaln- 
tlffs  premises  is  not  Justified  by  the  act  of 
1850,  and  it  cannot  shdter  Itself  from  liability 
to  the  plaintiff  nnder  the  plea  of  the  public 
Interest  The  case  of  People  v.  Dutchess  & 
C.  R.  Co.,  S8  N.  Y.  1S2,  U  cited  by  the  defend- 
ant's counsel  as  an  authority  for  the  proposi- 
tion that  a  railroad  company,  in  discharging 
its  duty  to  restore  a  highway  crossed  by  It,  to 
'its  former  state  or  to  such  state  as  not  un- 
necessarily to  have  impaired  its  usefulness," 
may  change  the  line  of  the  highway,  if  that 
is  a  reasonable  method  of  restoration.  We 
think  the  case  does  not  sustain  this  conten- 
tion. Power  is  given  by  the  highway  acts  to 
highway  commissioners,  under  certain  regula- 
tions, to  alter  or  discontinue  bighvrays.  The 
railroad  company,  in  that  case,  had  located  its 
road  within  and  along  a  highway,  rendering 
travel  therein  dangerous.  The  proceeding  was 
by  commissioners  of  highways  to  compel  the 
company  to  make  the  highway  safe,  and  the 
court  sustained  a  mandamus  requiring  the 
company  to  change  the  highway  for  a  short 
distance  to  the  side  of  its  road,  so  as  to  render 
the  highway  safe  for  traveL  Wliat  the  court 
may  compel  a  railroad  company  to  do  Is  one 
thing;  but  It  is  quite  a  different  thing  to  say 
that  a  company,  without  the  sanction  of  the 
court  or  the  public  authorities,  may,  of  its 
own  motion,  discontinue  a  highway,  and  sub- 
stitute another  way  in  its  place,  to  the  Injury 
of  property  owners. 

Among  the  findings  of  the  court  in  this  case 
is  one  to  the  effect  that  the  trustees  of  the  vil- 
lage, who,  by  the  charter,  are  Invested  with 
the  power  of  commissioners  of  highways  in 
towns,  assented  to  the  cliange  made  by  the 
defendant,  and  accepted  the  dedication  of  the 
new  street  and  bridge,  and  discontinued  the 
part  of  Main  street  north  of  the  plalntUTs 
lot  to  the  north  end  of  the  bridge.  This  find- 
ing is  not  supported  by  the  evidence.  The 
defendant  proved,  on  the  trial,  that  the  trus- 
tees of  the  village,  on  the  7th  day  of  Decem- 
tier,  1881,  three  days  before  the  trial  of  the 
action,  and  nearly  18  months  after  Its  com- 
mencement, on  application  of  the  defendant, 
passed  a  resolution  accepting  the  new  way, 
and  discontinuing  the  part  of  Main  street  men- 
tioned, "on  condition  that  said  railroad  com- 
pany, within  10  days  from  this  date,  file  with 
the  clerk  of  said  village  an  agreement  to 
maintain  said  bridge  and  approaches  thereto." 


It  does  not  appear  tliat  this  condition  haa 
been  performed.  There  Is  no  claim  that  tt 
was  performed  prior  to  the  10th  day  of  De- 
cember, 1891,  the  day  on  which  the  actios 
was  tried  and  decided.  The  defendant,  ai 
that  time,  stood  as  if  no  action  bad  been  tak- 
en by  the  Tillage  authorities.  Even  if  the 
acceptance  had  been  unconditional,  and  opei^ 
ated  as  a  valid  discontinuance  of  the  part  of 
Main  street  north  of  plalntifTs  lot,  so  as  to  de- 
feat the  claim  for  an  injunction,  the  court, 
nevertheless,  should  have  retained  the  suit  for 
the  purpose  of  awarding  any  damages  sustain- 
ed by  the  plaintiff  prior  to  the  legalizatioB 
by  the  trustees  of  the  acts  of  the  defendant 
The  order  and  approval  conld  not  take  effect 
by  relation  to  the  time  when  the  acts  were 
done,  so  as  to  cat  off  the  right  of  the  plain  tilt 
to  damages  for  the  Intervening  period.  We 
tUnk  the  Judgment  should  lie  reversed  and 
a  new  trial  ordered.  All  concur.  Judgment 
reversed. 

048  N.  T.  aso 
PEOPIiB  v.  FEIGENBAXm. 
(Court  of  Appeals  of  New  York.     March  8; 
1896.) 
HomoiDa — Bvidingb — Honra. 
Where  the  evidence  points  unmistakably 
to  the  guilt  of  the  accused,  the  question  of  motive 
Is  comparatiTely  unimportant 

Appeal  from  court  of  general  sessions,  Mew 
York  county. 

Carl  Feigenbaum  was  convicted  of  murder 
In  the  first  degree,  and  appeals.     Affirmed. 

William  S.  Lawton,  for  appellant  Jolin 
D.  Lindsay,  Asst  Dist  Atty.,  for  the  Pe<^de. 

ANDREWS,  C.  J.  The  defendant  was  con- 
Tlcted  in  the  court  of  general  sessions  of  the 
city  and  county  of  New  York,  of  the  crime  ot 
murder  in  the  first  degree  in  killing  one  Juli- 
ana Hoffman  by  stabbing,  on  the  night  ot 
Friday,  August  81,  1894,  in  a  house  on  Sixth 
street  In  the  city  of  New  York.  A  brief  ref- 
erence only  to  the  facts  disclosed  on  the  trial 
will  be  sufficient  to  show  that  this  court 
would  not  be  Jnstifled  in  Interfering  with  th» 
verdict  of  the  juy.  The  deceased,  a  widow 
66  years  of  age,  lived  with  her  son  Michael, 
a  boy  16  years  old,  in  two  rooms  on  the 
first  floor  over  a  store  of  a  bnilding  on  Sixth 
street  near  Avenne  A,  in  the  city  of  New 
York.  The  defendant  is  a  German,  who  came 
to  this  country  in  1890  or  1891,  a  gardener  by 
occupation,  having  no  family  here,  and,  prior 
to  the  homicide,  had  drifted  about  in  the  city 
of  New  York  and  vicinity,  occasionally  get- 
ting employment  but  having  no  steady  work, 
and  was  poor,  and  often  without  means.  He 
had  lodgings,  from  time  to  time,  at  various 
places,  sometimes  paying  in  part  therefor, 
and  In  other  cases  staying  for  a  few  days  at 
a  place,  and  leaving  without  paying  the  mm 
agreed.  On  Wednesday,  August  29,  1894,  lie- 
applied  to  the  deceased  for  a  room,  and  ar- 
ranged with  her  that  he  should  occupy  the- 
back  room  of  the  two  rooms  of  her  apurt- 
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ment  for  a  sleeping  room,  he  to  pay  therefor 
one  dollar  a  week,  and  Mrs.  Hoffman  was  to 
furnish  him  breakfast,  for  which  he  was  to 
pay  her  eight  ceuts  for  each  meal.  He  occn- 
pled  the  back  room  on  Wednesday  and  Thurs- 
day nights,  and  on  Friday  evening,  about  10 
o'clock,  went  to  his  room,  which  opened  oat 
of  the  front  room,  leaving  the  deceased  and 
her  son  therein.  During  Friday  evening, 
while  the  three  were  together  in  the  front 
room,  the  deceased  took  from  a  closet  in  that 
room,  which  was  left  unlocked,  a  small  pock- 
etbook,  and  left  the  house  to  purchase  some 
bread  for  her  and  her  son's  supper,  and  on 
her  return  placed  the  pocketbook  in  the  closet 
again.  After  the  defendant  had  returned  to 
his  room,  the  deceased  and  her  son  went  to 
bed,  the  mother  sleeping  on  a  lounge  on  one 
side  of  the  room,  near  one  of  the  two  front 
windows,  the  son  sleeping  on  a  couch  at  the 
foot  of,  and  at  right  angles  to,  the  lounge. 
The  son  was  the  only  person  who  was  an  eye- 
witness to  anything  which  occurred  between 
the  defendant  and  the  deceased  prior  to  the 
homicide.  He  was  awakened  about  mid- 
night, or  a  little  after,  by  a  scream  from  his 
mother.  He  then  saw  the  defendant  stand- 
ing by  the  side  of  the  lounge,  with  a  knife 
In  his  hand,  facing  the  deceased,  who  had 
partly  raised  herself  up  on  the  lounge.  The 
son  kicked  at  him,  and  got  out  of  bed,  and 
the  defendant  then  turned  towards  him  with 
the  upraised  knife.  The  son  fled  to  the  front 
window  furthest  from  the  lounge,  got  out 
backward,  and  stood  upon  the  cornice  of  the 
bnildlng,  and  cried,  "Murder!  Police!"  He 
testifies  that  he  put  his  head  Into  the  room, 
and  saw  the  defendant  strike  his  mother, 
with  the  knife,  in  the  neck.  His  cries  alarm- 
ed the  neighborhood,  and  a  policeman  and 
other  persons  ran  towards  the  house.  The 
defendant  was  then  seen  coming  out  of  an 
alley  at  the  side  of  the  house  on  Sixth  street, 
having  on  a  shirt  or  undershirt  and  trousers, 
but  having  no  hat  or  shoes  on,  and  soon  com- 
menced to  run,  but  was  pursued  and  over- 
taken by  the  officers,  and  brought  back  to  the 
house  and  Into  the  room,  the  scene  of  the 
homicide.  The  deceased  whs  found  lying  on 
the  floor  near  the  lounge,  bleeding  from  an  in- 
cised woimd  in  the  neck,  apparently  uncon- 
scious, and  she  died  shortly  after.  A  witness 
who  lived  in  a  house  overlooking  the  alley, 
hearing  the  alarm  given  by  the  son,  went 
to  the  window  of  her  room,  looking  upon  the 
rear  of  the  house  occupied  by  the  deceased, 
and  saw  the  defendant  on  the  roof  of  an  out- 
building, adjacent  to  the  bedroom  which  the 
defendant  had  occupied,  from  which  be  clam- 
bered down  Into  the  alley  before  spoken  of. 
On  searching  the  alley  a  short  time  after 
the  defendant's  arrest,  a  knife  was  found, 
with  which,  as  was  shown,  the  wound  in  the 
neck  of  the  deceased  might  have  been  inflict- 
ed, with  blood  stains  upon  the  blade.  There 
was  evidence,  also,  that  there  were  blood 
stains  on  the  hands  of  the  defendant  when 
be  was  brought  into  the  room  after  his  arrest 


In  the  room  occupied  by  the  defendant  was 
found  a  whetstone,  such  as  was  used  In 
sharpening  tools,  and  a  blue  cloth  cdver, 
which  was  suitable  for  the  covering  of  the 
knife  found  In  the  alleyway.  Neither  of 
these  articles  had  belonged  to  the  deceased  or 
her  son.  The  door  of  the  doset  in  the  front 
room  was  found  open,  and  the  pocketbook 
was  lying  open  on  the  shelf.  There  was  lit- 
tle or  no  money  in  It  the  evening  before, 
after  It  was  replaced  by  the  deceased  on  her 
return  from  the  baker's;  but  this  was  not 
known  to  the  defendant  There  was  anoth- 
er lafge  pocketbook,  in  a  trunk  in  the  room, 
which  contained  six  dollars,  which  had  not 
been  disturbed. 

The  sole  defense  was  a  denial  of  the  iden- 
tity of  the  defendant  with  the  person  who 
stabbed  the  deceased.  The  defendant  was 
sworn  as  a  witness  in  his  own  behalf,  and 
his  story  was  that  a  man  named  Weibel, 
with  whom  he  had  become  acquainted,  and 
who  knew  that  he  had  a  room  in  the  house 
of  the  deceased,  attracted  his  attention  by  a 
whistle  after  the  defendant  had  gone  to  bed, 
and  he  thereupon  went  down  and  let  him 
Into  the  house,  and  that  both  then  g^t  into 
the  one  bed,  and  that  the  witness  was  awak- 
ened by  a  scream  from  the  deceased,  and, 
finding  that  Weibel  had  left  the  room,  he 
got  up.  and,  supposing  that  Weibel  had  at- 
tempted to  escape  by  the  alley,  he  went  <Mit 
on  the  roof  and  into  the  alley  to  find  him,  and 
In  this  way  he  accounts  for  his  being  In  the 
alley,  and  going  into  the  street.  The  improb- 
able story  of  the  defendant  as  to  which  there 
was  no  corroboration,  as  might  be  supposed, 
was  not  credited  by  the  Jury.  It  is  unnec- 
essary to  go  Into  further  detail  of  the  evi- 
dence. There  can  be  no  reasonable  doubt 
that  the  defendant  was  guilty  of  the  crime 
charged,  and,  except  for  the  grave  character 
of  the  case,  we  should  have  deemed  it  quite 
superfluous  to  call  attention  by  an  opinion  to 
the  facts  which  Justified  the  conviction.  The 
question  of  motive  is  comparatively  unimpor- 
tant where  the  other  evidence  points  unmis- 
takably to  the  guilt  of  a  defendant  In  the 
present  case,  there  could  not  under  the  cir- 
cumstances, be  any  evidence  from  a  living 
witness  (other  than  the  defendant)  of  what 
had  transpired  between  the  defendant  and 
the  deceased  before  the  son  was  awakened 
by  the  screams  of  his  mother.  Whether  the 
defendant  went  Into  the  room  to  steal  the 
pocketbook  and  was  discovered  by  the  de- 
ceased, and  this  led  to  the  tragedy,  is  mere 
matter  of  conjecture.  It  is  sufficient  to  say 
that  the  guilt  of  the  defendant  was  satisfac- 
torily proven.  The  case  was  ably  tried  be- 
fore an  experienced  and  able  Judge.  OThe 
few  exceptions  taken  raise  no  serious  ques- 
tion, and  none  have  been  relied  upon  by  the 
counsel  for  the  defendant  The  charge  was 
clear,  careful,  and  impartial,  and  it  becomes 
our  duty  to  affirm  the  conviction.  The  Judg- 
ment should  be  affirmed.  AU  concur.  Judg- 
ment affirmed. 
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(Oonrt  of  Appeals  of  New  York.     March  8, 

1896.) 

Cbimimai.   Law— Dtino    Dbclabations— Wbioht 

— ADMiaSlBIUTT— QOKSTIOH  FOB  JUDOB— 

Retibw  on  Appbau 

1.  An  instruction  that  a  dying  declaration 
"is  given  all  the  sanction  of  evidence  which  the 
law  can  give  to  evidence"  is  erroneous,  such 
declaration  not  being  entitled  to  as  much  weight 
as  though  the  declarant  had  stated  the  same  facts 
on  the  trial,  and  an  opportunity  had  been  given 
to  cross-examine  him,  and  to  olnerve  his  de- 
meanor.   36  N.  Y.  Supp.  1034,  affirmed. 

2.  whether  the  conditions  and  circumstances 
under  wliich  an  ante  mortem  statement  was 
made  constitute  sufficient  foundation  for  its  ad- 
mission as  8  dying  declaration,  is  for  the  de- 
termination of  the  trial  judge,  and  not  for  the 
jury.     86  N.  Y.  Supp.  1034,  affirmed. 

3.  The  decision  of  the  general  term  on  ap- 
peal, as  to  whether  the  facts  warranted  the  trial 
Judge  in  admitting  an  ante  mortem  statement. 
Is  not  subject  to  review  by  the  court  of  appeals. 

Appeal  from  supreme  court,  general  term. 
First  department 

Caroline  Kraft  was  convicted  of  man- 
slaughter, and  from  a  Judgment  of  the  gen- 
eral term  (36  N.  Y.  Supp.  1034)  reversing  the 
jndgment  of  conviction  for  errors  of  law,  the 
people  appeaL    Affirmed. 

John  D.  Lindsay,  Asst  Dlst  Atty.,  for  the 
People.    WUllam  F.  Howe,  for  respondent 

GRAY,  J.  The  defendant  was  convicted 
under  an  indictment  charging  her  with  the 
crime  of  manslaughter  In  the  first  degree, 
for  having  caused  the  death  of  Bertha  Kern 
through  the  use  of  instruments,  with  intent 
to  procure  a  miscarriage,  not  necessary  to 
preserve  her  life.  Upon  appeal  the  general 
term  reversed  the  Judgment  of  conviction 
for  errors  of  law,  and  not  for  errors  of  fact, 
and  ordered  a  new  trial.  The  deceased  made 
an  ante  mortem  statement  to  the  coroner 
while  at  the  hospital,  to  which  she  had  been 
removed,  and  an  objection  was  made  by  de- 
fendant to  its  admission,  based,  among  other 
grounds  stated,  upon  the  insufficiency  of 
the  evidence  to  prove  it  to  have  been  a  dying 
declaration.  This  kind  of  evidence  is  an  ex- 
ception to  the  rule  which  excludes  derivative 
or  secondhand  evidence.  It  has  been  termed 
an  anomaly,  and  Its  admission  is  Justified 
upon  the  ground  of  necessity.  Whether  the 
conditions  and  circumstances  under  which 
an  ante  mortem  statement  was  made  consti- 
tute a  sufficient  foundation  for  its  reception 
in  evidence  is  a  question'  which  the  trial 
Judge  must  determine.  That  is  an  issue  with 
which  the  Jury  have  nothing  to  do,  and  the 
court  upon  the  facts  addressed  to  it  must 
try  and  decide  It  In  tbe  present  case,  all  the 
facts  connected  with  the  making  of  this  state- 
ment by  the  deceased  were  laid  before  the 
recorder,  and  he  determined  to  admit  it 
His  determination  was  subject  to  review  at 
the  general  term,  and,  as  It  would  appear 
from  a  memorandum  filed  at  the  general 
term,  two  of  the  learned  Justices  there  did 


not  concur  with  BCr.  Justice  FoUett,  who 
spoke  for  the  court.  In  so  far  as  he  held  that 
the  dying  declaration  was  admissible  under 
the  proofs.  But  the  review  of  this  question 
upon  the  disputed  facts  ended  at  the  general 
term,  and,  as  the  reversal  of  the  Judgment 
of  conviction  was  for  errors  of  law  only,  we 
shall  not  consider  the  question. 

The  recorder,  in  cbarglng  the  Jury  that  the 
dying  declaration  was  oomi>etent  testimony 
for  them  to  consider,  added:  "It  ia  your  duty 
to  take  it  into  consideration,  because  it  is  evi- 
dence for  yon,  and  it  Is  given  all  the  sanc- 
tion of  evidence  which  the  law  can  give  to 
evldenca"  To  this  portion  of  the  charge  an 
exception  was  taken,  and  it  presents  the  only 
question  of  any  Importance  for  us  to  con- 
sider. It  was  the  ground  for  reversal  which 
was  assigned  in  the  opinion  at  the  general 
term.  The  instruction  conveyed  to  the  Jury 
In  this  portion  of  the  charge  was  distinctly 
erroneous,  and  there  was  nothing  to  qualify 
its  extraordinary  force  as  a  comment  upon 
that  species  of  evidence.  Dying  declarations, 
as  It  was  previously  observed,  conatltute  an 
exception  to  the  general  rule.  They  are  of 
the  nature  of  hearsay,  or  secondhand,  evi- 
dence, and  although,  for  reasons  of  public 
policy,  as  well  as  because  of  the  difficulty  of 
getting  better  proof  of  the  fact  they  are- 
deemed  to  be  admissible.  It  never  has  been, 
and  it  is  not  to  be,  supposed  that  they  have 
all  the  guaranties  which  surround  evidence 
given  under  oath  in  a  court  of  Justice.  Judge 
Andrews,  in  People  v.  Smith,  104  N.  Y.,  at 
page  501,  10  N.  E.  873,  as  Judge  Coleridge 
suggested  in  Rex  v.  SpUsbury,  7  Car.  &  P., 
at  page  190,  spoke  of  the  admission  of  such 
proof  as  being  anomalous,  and  as  requiring 
clear  evidence  of  the  facts  to  Justify  it  It 
is,  of  course,  true  that  such  declarations  are 
considered  to  be  equal  to  an  oath  tak^i  in  a 
court  of  Justice;  but  that  Is  because  of  the 
circumstances  surrounding  them  when  made. 
It  is  assumed  that,  being  made  in  extremity, 
when  the  party  is  at  the  point  of  death, 
and  believes  that  all  hoi>e  in  this  world  Is 
gone,  they  have  some  gruaranty  for  their 
truth,  in  view  of  the  solemnity  of  the  occa- 
sion, or  as  much  as  an  oath  in  court  would 
have.  But  It  is  clear  that  their  value  as  evi- 
dence rests  upon  an  assumption,  and  hence- 
It  is  that,  while  the  law  recognizes  the  neces- 
sity of  admitting  such  proof  on  a  par  with  an 
oath  in  a  court  of  Justice,  It  does  not  and 
cannot  regard  it  as  of  the  same  value  and 
weight  as  the  evidence  of  a  witness  given 
in  a  court  of  Justice,  under  all  the  tests  and 
safeguards  which  are  there  afforded  for  dis- 
covering the  truth,  the  object  of  Judicial  In- 
quiry; for  there  the  accused  has  the  oppor- 
tunity of  more  fully  investigating  the  truth 
of  the  evidence  by  the  means  of  cross-exam- 
ination, and  the  Jury  have  the  opportunity 
of  observing  the  demeanor  of  the  person 
whose  testimony  is  relied  ux>on.  See  2  Rusa 
Crimes,  p.  767,  and  2  Best  Ev.  p.  637,  and 
authorities  cited.    The  power  of  croos-ezam- 
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tnatton  la  quite  aa  CBsentlal,  In  the  praceaa  ot 
cUdttag  the  truth,  as  the  obligation  of  an 
oath;  and  where  the  life  or  the  liberty  of 
the  defendant  la  at  stake  the  absence  of  the 
opportunity  for  cross-examination  Is  a  seri- 
ous deprivation;  which  differentiates  In  na- 
ture and  In  degree  the  evidence  of  a  dying 
declaration  from  that  which  is  direct  and 
given  upon  the  witness  stand.  Where,  as  in 
the  present  case,  the  evidence  to  convict  the 
defendant  Is  contained  in  an  ante  mortem 
statement  of  the  deceased,  while  It  la  en- 
titled to  be  considered  as  having  the  weight 
of  an  oath,  it  would  be  wrong  to  say  that  It 
had  all  the  weight  wulch  the  law  can  give  to 
evidence.  Yet  that  is  what,  In  effect,  the 
recorder  instructed  the  Jury  here,  when  be 
told  them  that  the  dying  declarations  are 
"given  all  the  sanction  of  evidence  which  the 
law  can  give  to  evidence."  Speaking  In  a 
strict  sense,  the  sanction  of  an  oath  and  the 
sanction  of  snch  declarations  are  deemed  to 
be  the  same,  when  the  state  of  mind  of  the 
person  is  considered;  but,  as  it  was  said  by 
Baron  AJderson,  in  Asbton's  Case,  2  Lewin, 
Crown  Cas.  147,  "though  the  sanction  is  the 
same,  the  opportunity  of  investigating  the 
truth  is  very  different,  and  thwefore  the  ac- 
cused is  entitled  to  every  allowance  and 
benefit  that  he  may  have  lost  by  the  ab- 
sence of  the  opportunity  of  more  full  investi- 
gation by  the  means  of  cross-examination." 
This  defendant  denied  having  practiced  an 
abortion,  and  testified  as  to  statements  by 
the  deceased,  and  as  to  facts  which,  if  the 
Jury  had  believed  her,  would  have  resulted 
in  her  acquittal.  It  was,  therefore,  of  the 
utmost  importance  that  the  Jury  shonld  not 
receive  the  Incorrect  impression  that,  how- 
ever admissible  in  evidence  the  dying  state- 
ment, it  was  as  valuable,  or  as  anthoritatlTe, 
for  the  purpose  of  pioving  the  defendant's 
guilt,  as  though  the  Inculpatory  evidence  had 
been  given  by  a  witness  in  a  court  of  Jus- 
tice, and  with  every  opportunity  to  the  de- 
fendant to  Investigate  its  truth  by  means  of 
cross-examination.  The  district  attorney  dis- 
cusses the  significance  of  the  word  "sanc- 
tion," used  by  the  recorder,  and  argues  that 
it  la  not  to  be  read  as  meaning  "weight" 
But  we  must  read  the  language  of  a  charge 
in  the  sense  in  which  It  is  ordinarily  used 
and  understood  by  plain  men,  and,  when  so 
read,  "sanction"  would  convey  the  idea  of 
aacredness,  or  of  authority,  and,  in  the  con- 
nection in  which  used  in  the  charge,  that  of 
weight.  The  general  term  Justices  so  in- 
terpreted It  themselves,  and  why  should  not 
the  Jurors?  In  my  opinion,  so  would  the 
casual  hearer.  The  learned  recorder  himself 
must  have  intended  to  attach  to  the  evidence 
of  a  dying  declaration  an  Importance  equiva- 
lent to  the  highest  which  the  law  could  at- 
tach to  evidence,  or  he  would  not  have  said 
so  broadly  that  it  was  "given  all  the  sanc- 
tion of  evidence  which  the  law  can  give  to 
evidence."  We  think  the  Jury  were  incor- 
rectly instructed  aa  to  the  relative  character 
T.43M.E.no.l — 6 


And  weight  of  ancb  evidence,  and  It  la  Im- 
posaible  to  aay  that  thereby  the  defendant's 
substantial  rights  may  not  have  been  prej- 
udiced. The  order  appealed  from  should  be 
affirmed.    All  concur.    Order  affirmed. 


(US  Mua.  30S) 
WALDRON  T.  AMERICAN  WRINGER  CO, 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.  Feb.  28,  1S86.) 
Contracts— EviDBNCB. 
Plaintiff  contracted  with  defendant  to  con< 
struct  a  machine,  according  to  plans  and  spedfl* 
cations,  under  the  supervision  of  the  Inventor. 
After  the  machine  was  completed,  defendant,  be- 
fore paying  the  i>alance  of  ue  price,  wrote  to  the 
Inventor  as  to  whether  the  maclune  was  finished, 
and  received  a  letter  stating  that  plaintiff  had 
completed  his  contract,  but  that  the  machine 
was  not  ready  to  pat  op,  as  he  was  running  it 
and  putting  it  in  ihape  at  his  own  expense.  The 
machine  was  sent  back  by  the  inventor  to  plain- 
tiff's shop  for  alteration,  and  defendant,  wliila 
there  with  the  inventor  and  plaintiff,  stated  t» 
the  inventor  not  to  let  the  machine  leave  the  shop 
until  it  was  ready  for  worli.  Held,  that  the  evi- 
dence was  Insnfiicient  to  nhow  that  the  extra 
work  on  the  machine  was  done  by  plaintiff  under 
either  an  exprras  or  impUed  contract  that  de- 
fendant shonld  pay  therefor. 

Report  from  superior  court,  Suffolk  conxk- 
ty;   James  R.  Dunbar,  Judge. 

Action  by  George  F.  Waldron  against  the 
American  Wringer  CSompany.  There  was  m 
verdict  for  defendant,  and  the  case  reported 
to  the  supreme  court  Judgment  on  the  vez^ 
diet 

J.  W.  Spauldlng,  for  plalntlft.  Harvey  N. 
Shepard,  for  defendant 

KNOWLTON,J.  The  plaintiff  was  under 
a  contract  to  build  a  machine  for  the  defend- 
ant, according  to  plans  and  si)eclflcatlona, 
for  $400.  It  was  to  be  completed  under  the 
Bui>ervision  of  one  Stinson,  the  inventor,  who 
was  desirous  of  getting  it  Introduced  into 
the  defendant's  manufactory.  It  was  the 
first  of  its  kind,  and  the  evidence  shows 
that  the  defendant's  manager,  one  Renter, 
doubted  whether  it  would  do  the  work  for 
which  it  was  designed.  When  the  machine 
was  completed  according  to  the  contract  the 
plaintiff  sent  the  defendant  a  bill  for  the 
balance  of  the  $400  then  unpaid,  and  the 
defendant's  manager  wrote  Stinson  a  letter 
AS  follows:  "New  York,  December  5,  1883. 
Mr.  C.  K.  Stinson— Dear  Sir:  A  bill  has 
come  in  from  (3eorge  F.  Waldron  for  the 
balance  on  spring  machine.  Are  we  now  to 
understand  that  this  machine  Is  completed 
in  every  respect,  as  per  contract,  and  ready 
to  be  set  up  at  Woonsocket  for  operation? 
Yours,  truly,  The  American  Wringer  (Com- 
pany. Dictated  by  George  Reuter,  Jr.,  Gen- 
eral Manager  and  Treasurer.  N.  T.  A.,  Ste- 
noKrapher."  To  which  Stinson  wrote  this  re- 
ply: "Boston,  December  6,  1803.  George 
Reuter,  Jr.— My  Dear  Sir:  Yours  of  the  Gth 
received.  In  reply,  would  say  that  while 
Waldron'a  agreement  is  fulfilled,   the   m&- 
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chine  la  not  ready  to  send  to  Woonaocket, 
aa  I  am  putting  It  In  shape  and  running  It 
In  at  my  ezxjense,  as  I  told  him  I  would  do 
when  be  took  It  at  $400.  Will  notify  you 
when  ready  to  ship,  which  will  be  some 
time  this  month.  Meanwhile,  If  in  Boston, 
kindly  call  on  me,  and  oblige.  Yours,  very 
truly,  0.  K.  Stlnson."  The  defendants  then 
paid  the  plaintiff  the  balance  due  under 
the  contract  Work  was  afterwards  done 
and  materials  furnished  by  the  plaintiff  in 
changing  and  reconstructing  the  machine, 
for  which  he  now  claims  $357.20.  The  only 
4iuestion  In  the  case  is  whether  this  work 
was  done  under  a  contract  with  the  defend- 
ant, express  or  Implied. 

Stinson  was  called  as  a  witness  for  the 
phiintlff,  and  testified  at  length;  but  there 
Is  nothing  in  his  testimony  which  tends  to 
show  that  at  any  time  he  directed  the  plain- 
tiff to  work  upon  the  machine,  after  the  con- 
tract was  completed.  In  any  other  way  than 
as  represented  in  his  letter  to  Reuter  of 
December  6,  1893.  That  letter  asserts  that 
when  the  plaintiff  took  the  contract  he  un- 
derstood that  if  the  machine,  when  com- 
pleted according  to  the  specifications,  failed 
to  work  as  was  desired,  Stinson  expected  to 
put  It  in  shape  at  his  own  expense.  There 
was  no  evidence  that  the  defendant  ever  as- 
sumed to  make  any  contract  with  the  plain- 
tiff, except  that  which  has  been  fully  per- 
formed on  both  sides.  There  was  no  cor- 
respondence between  the  plaintiff  and  the 
defendant  in  regard  to  the  additional  work. 
On  the  only  occasion  when  the  parties  were 
together,  the  plaintiff,  Reuter,  and  Stinson 
were  in  the  shop  where  the  machine  was, 
and  Reuter,  being  asked  bow  he  liked  the 
machine,  answered,  "1  do  not  know  much 
about  It,"  and  added,  "Don't  let  the  machine 
go  out  of  this  place  until  it  Is  ready  for 
work."  This  was  a  short  time  after  his 
receipt  of  Stinsou's  letter,  by  which  be  waa 
Informed  that,  through  an  arrangement  with 
tbe  plaintiff,  the  machine  was  being  put  In 
shape  by  Stinson  at  his  own  expense,  and 
bis  quoted  remark  has  no  tendency  to  show 
that  the  defendant  was  to  pay  for  the  work. 
Tbe  plaintiff  was  a  witness  in  his  own  be- 
half, and  he  did  not  testify  that  Stinson 
ever  said  a  word  about  employing  him  by 
authority  of  tbe  defendant,  or  that  he  asked 
him  to  do  worli,  outside  of  the  contract, 
otherwise  than  under  the  arrangement  stated 
In  the  letter  from  Stinson  to  R6uter.  Nor 
did  he  contradict  the  statement  of  the  letter 
that,  when  he  took  the  contract  at  $400, 
Stinson  told  him  he  would  put  the  machine 
In  shape  and  run  it  in  at  his  own  expense. 
Tbe  other  correspondence  between  Stinson 
and  the  defendant,  as  well  as  the  oral  testi- 
mony, tends  to  show  that  the  defendant  did 
not  authorize  the  work  to  be  done  on  the 
machine  by  tbe  plaintiff  at  its  cliarge,  be- 
yond the  work  called  for  by  tbe  contract, 
and  that  Stinson,  the  inventor,  was  acting 
on  bla  own  account,  with  ita  consent,  in 


procuring  extra  work  to  be  done  by  tbt 
plaintiff.  We  find  nothing  In  the  case  that 
would  have  warranted  a  verdict  for  the 
plalntlfC.    Judgment  on  the  Terdlct, 


CUS  Mass.  tu) 

OAGNON  V.  8BAC0NNBT  MILLS. 

(Supreme  Judicial  Coart  of  Massacbnsetts. 

BristoL    Feb.  25.  1896.) 

HxsTBR  AKD  SssvAirr— Ikbtrdctionr— RbVIBV'^ 

NaoLiOBNca— Etidbscb — AssuitPTioir  or  Kise. 

1.  Where,  in  an  action  l^  a  Bervact  for  per> 
sonal  injuries  alleged  to  be  due  to  the  negligent 
manner  in  wliich  defendant  loaded  timber  on  a 
carriage,  and  also  for  its  failore  to  lioep  its 
"way«^'  (St  1887,  c.  270,  I  1)  in  rroair,  there  is 
evidence  to  show  negligence  m  loading  the  tim- 
ber, refusal  of  a  request  for  an  instruction  to  find 
for  defendant  on  the  whole  evidence  does  not 
bring  ap  for  review  the  question  whether  the  road 
over  which  the  timber  was  i>eing  transported  waa 
a  part  of  defendant* •  ways. 

2.  In  an  action  by  a  servant  for  personal  in- 
juries alleged  to  have  tieen  caused  by  the  neg- 
ligent manner  in  which  a  timl>er  was  loaded  on  the 
carriage  on  which  it  was  lianled,  it  appeared  tliat 
the  timl>er  was  loaded  by  pushing  it  on  over  a 
roller  at  the  rear  of  the  carnage,  and  that  after 
it  was  loaded  the  roller  waa  left  under  the  timber. 
Defendant's  superintoident  directed  plaintiff  to 
sit  upon  the  timber,  to  prevent  it  from  tipping. 
Plaintiff  was  injured  by  reason  of  tlie  txami'a 
canting  over  on  account  of  one  of  the  wheels  of 
the  carriage  dropping  into  a  mt  Held,  that  the 
questions  whether  defendant  waa  negligent  in 
loading  the  timber,  and  in  directing  plaintiff  to 
get  upon  it  were  for  the  jury. 

3.  The  danger  of  ininriei  to  persons  sitting 
upon  the  timber  cannot  be  said  to  have  been  so 
obvious  that  plaintiff,  who  testified  tlut  he  waa 
inexperienced  in  haoling  such  timl>er%  as  a  mat- 
ter of  law,  assumed  the  risk. 

Exceptions  from  superior  ooort,  Briatol 
county;   IJdgar  J.  Sherman.  Judge. 

Action  by  Frank  Oagnon  against  the  Sea- 
connet  Mills  for  personal  injuries.  On  plain- 
tiff's death  the  action  was  continued  in  tho 
name  of  bis  administrator.  There  waa  a  ver- 
dict for  plaintiff,  and  defendant  excepts. 
Overruled. 

The  testimony  In  the  caae  waa  aa  foUowa: 

Frank  Gagnon,  the  plaintiff,  being  duly 
sworn,  testified  as  follows:  That  be  came  to 
Fall  River  from  Maine  In  1893;  that  previoua 
to  that  time  be  had  run  a  farm  for  himself 
In  Maine,  for  about  20  yean;  that  he  waa 
not  much  accustomed  to^  nor  much  acquaint- 
ed with,  the  use  of  teams;  that  in  connec- 
tion with  bis  farm,  he  had  used  horses,  oxen, 
and  wagons;  tluit  he  had  there  carted  stones, 
sometimes,  and  hay,  but  never  any  timber; 
that  during  about  half  the  winters  in  Maine 
he  had  worked  at  logging,  "from  a  month  to 
four  months"  in  each  winter;  that  some  of 
the  logs  which  he  bandied  were  a  foot 
through,  and  about  20  feet  Icmg;  that  he  had 
worked  on  the  sleds,  hauling  logs  from  the 
woods  to  the  bank  of  the  stream,  helping  load, 
fasten,  and  unload  them;  that  he  fastened 
them  with  a  chain,  so  they  wouldn't  be  Jolted 
off;  that  tbe  average  number  of  logs  to  a  load 
would  be  about  6,  and  that  it  would  be  neces- 
sary to  lead  them  on  top  of  one  another;  that 
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the  logging  was  done  with  sleds  on  the  snow; 
that  he  had  also  chopped  trees,  and  had 
helped  to  make  the  roads;  that  he  came  to 
Fall  Hiver  in  July,  1893,  and  did  not  have 
much  of  auTthlng  to  do  until  the  following 
December,  when  he  found  work  on  a  farm  for 
about  two  months,  cutting  bushes  and  saw- 
ing wood;  that  he  afterwards  worked  on  a 
street  railway  for  6  or  6  weeks  as  laborer  with 
pick  and  shovel;  that  in  neither  of  his  two 
last-mentioned  employments  did  he  have  any- 
tliing  to  do  with  teaming,  or  loading  or  im- 
loading  teams;  that  he  went  to  work  for  de- 
fendant in  August,  1894,  at  a  new  mill  which 
defendant  was  building,  and  was  first  em- 
ployed for  about  2  weelcs  digging  out  the 
foundation  with  pick  and  shovel,  and  after- 
wards in  helping  the  ox  teamer  in  drawing 
stones  on  a  stoneboat  or  drag,  by  means  of 
a  pair  of  oxen,  and  in  drawing  iron  columns 
and  timber  into  the  new  mill  with  the  oxen 
and  a  truck;  that  this  truck  consisted  of  an 
axle  and  two  wheels,  with  planking  about  4 
feet  long  and  2%  feet  wide  attached  length- 
wise to  the  axle;  that  the  method  of  loading 
and  carrying  the  columns  and  timber  on  this 
truck  was  to  lay  them  lengthwise  on  the 
planking,  then  fasten  a  chain  to  the  front  end 
of  the  pillar  or  tlmlier,  and  connect  this  chain 
with  the  yoke  of  the  oxen,  and  so  draw  it 
along,  the  plaintiff  having  bold  of  the  bind 
Old  of  the  timber  to  steer  it;  that  he  car- 
ried on  the  truck  alxNit  10  beams  similar  to 
that  by  which  he  was  hurt,  some  of  the  same 
size,  and  some  shorter;  that  he  was  thus  us- 
ing the  truck  about  10  days  in  all,  and  7  days 
over  the  way  on  which  the  accident  occurred; 
that,  though  he  had  seen  the  low  gear  around 
the  mill  toe  a  couple  of  days  prior  to  the  ac- 
cident, he  had  never  worked  on  it  till  the  load 
wliich  occasioned  the  accident;  tliat  there 
was  no  regviBi  road  at  the  place  where  he 
gothurt,— "it  wasinalot";  that  there  was  no 
road  there^  except  the  ruts  made  by  the  teams 
hauling  materials  into  the  mill. 

In  regard  to  the  accident  itself,  the  plain- 
tiff testified  as  foUows:  That  it  happened  in 
the  morning  on  the  2d  day  of  October,  1884; 
that  the  plaintiff,  with  a  numl)er  of  other  la- 
borers, was  at  work  piling  some  planks,  when 
Baker,  the  defendant's  superintendent  of  con- 
struction, called  to  them  to  come  where  he 
was,— and  further  testified  as  follows:  "After 
we  got  there,  Mr.  Baker  told  us  to  help  them 
to  load  this  beam  onto  a  low  gear;  and,  so  as 
we  got  ready  to  lift  it,  Mr.  Baker  said,  'Is 
there  a  roller  handy  7*  One  of  the  men  said 
tliat  there  was,  'over  there,'  and  Mr.  Baker 
said,  '6o  and  get  it.'  One  of  the  men  start- 
ed, and  he  got  this  roller,  and  Mr.  Baker  was 
standing  right  there,  looking  at  us;  and, 
when  this  man  came  with  the  itdler,  Mr. 
Baker  told  him  to  put  them  onto  the  gear,  and 
pointed  to  the  place.  So  he  did.  Then  Mr. 
Baker  says,  'Now,  boys,'  he  says,  'lift  her  up.' 
8o  we  got  hold  of  her,  and  so  we  did  lift  her 
up.  After  it  was  lifted  up,  the  end  of  this 
beam  above  the  roller,  the  team  backed  up 


Jnrit  a  little  ways,  so  It  got  this  roller.  Then 
Mr.  Baker  said,  'Sliove  her  ahead.'  So  we 
did  shove  her  ahead.  He  said  It  was  enough, 
—it  was  aU  right.  Then  I  heard  some  of  the 
men  that  was  around  us  say,  'Are  you  going 
to  leave  that  roller  007*  Mr.  Baker  says, 
'Tea;  it  wiU  only  be  killing  time,  for  it  wlU 
be  under  there  all  ready  when  you  come  to 
unload  it.'  Then  the  team  started,  and  after 
it  started  a  little  ways— I  was  not  looking  at 
this  beam  all  the  time,  Just  steady,  the  same 
as  we  would  work  anywhere  where  we  could 
not  get  our  eyes  on  the  same  thing  all  the 
time,  bnt  I  heard  some  of  the  men  say  that 
was  standing  behind  it,  and  Mr.  Baker  was 
right  there  with  lt-:i  heard  one  of  the  men 
say,  'It  will  tip  up.'  And  then  Bir.  Baker 
said,  'Oet  onto  it  and  hold  It  down,'  and  I 
did,  and  Mr.  Bonain  did,  and  Mr.  Berube  did. 
I  saw  them  get  on,  and  we  started  along  the 
road.  The  road  was  pretty  good  when  we 
first  started.  As  we  went  along  I  sat  on  this 
beam,  on  the  off  side,— the  right-hand  side, 
nearest  to  the  driver,— both  legs  on  one  side 
nearest  to  the  driver."  The  plaintiff  further 
testified:  That  he  was  standing  with  the 
other  workmen  when  Baker  looked  at  them, 
and  said,  "Oet  onto  it  and  hold  it  down,"  and 
tliat  he  supposed  that  Baker  said  this  to  him 
as  well  as  to  the  others.  That  he  had  seen  Ba- 
ker superintending  the  wwk,  and  that  he  did 
not  work  with  his  hands.  Also,  that  the  tim- 
ber was  loaded  with  its  narrow  sides  at  the 
top  and  bottom,  and  that  he  thought  it  was 
loaded  all  right  at  the  time.  That  the  plain- 
tiff sat  down  on  the  timber,  about  six  feet 
from  its  forward  end,  just  opposite  an  up- 
right stake  on  the  gear.  That  the  other  men 
sat  along  on  the  timber  nearer  to  the  bade 
end,  the  plaintiff  being  the  nearest  man  to  the 
driver.  That  "the  team  started  along,  and 
we  went  on,  not  a  great  distance,— a  short  dis- 
tance,—and  as  we  went  along  the  road  was 
kinder  sidling  there,  higher  on  one  side  than 
it  is  on  the  other,  and  there  was  a  rock  in 
there;  and  then,  as  I  was  sitting  oa  the  stick, 
the  first  thing  I  knew  the  stick  canted  over 
onto  me  and  throwed  me  against  the  stake 
(I  was  sitting  between  the  stakes),— threw  me 
off  onto  the  stake,— and  the  comer  of  it  struck 
my  leg  a  little  above  the  ankle  and  broke  it 
[the  leg]  off."  That  the  other  men  jumped 
off.  That  up  to  the  moment  of  the  accident 
he  did  not  see  any  unusual,  peculiar  motion 
of  the  gear.  That  at  the  time  of  the  accident 
he  did  not  see  or  feel  the  timber  fly  up  at  all, 
and  that  when  the  beam  began  to  slip  be 
had  no  time  to  get  off  the  gear.  That  the 
path  over  wtiich  the  gear  was  going  was  the 
same  which  the  plaintiff  had  been  using,  and 
was  the  only  one  that  was  used  tor  carting 
this  stuff  into  the  building  on  that  end.  That 
the  plaintiff  understood  that  he  got  on  the 
timber  to  prevent  its  tipping  up.  That  be 
did  not  tie  the  end  down  with  the  rope  l>e- 
cause  he  didn't  liave  the  order. 

Joseph  Bonain,  sworn  on  behalf  of  the  plain- 
tiff, testified  as  follows:    That  he  had  been 
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hanlln?  planks  with  the  oxen  on  the  moming 
of  the  accident.  Saw  the  low  gear  there,  and 
asslBted  the  other  men,  under  Mr.  Baker's  di- 
rection, to  load  the  tlmbo:  which  caused  the 
accident  on  the  gear.  That  Mr.  Baker  said 
to  put  the  roller  on  the  hind  end  of  the  gear, 
which  was  done.  That  the  timber  was  itdled 
on  over  It  so  that  "the  forward  end  rested  on 
the  front  of  the  gear,  and  the  other  part  on 
the  roller."  That,  soon  after  the  team  start- 
ed, Mr.  Baker  told  them  to  get  on  the  team 
and  hold  the  beam  down,  and  they  did  so. 
That  "the  next  thing  that  happened  the  beam 
canted,  and  when  I  saw  the  beam  canting  I 
Jumped  ofC."  That  "what  I  mean  by  'cant- 
ing' is  that  when  the  t6am  was  going  along 
It  made  the  timber  slide  on  the  roller,  and 
after  it  was  alMut  over  half  of  the  middle 
it  canted  and  caught  the  plaintlfl."  That  the 
plaintiff  was  caught  between  the  stake  that 
was  on  the  gear  and  the  beam.  That  he 
saw  the  roller  after  the  accident,  and  "It  was 
canted  up  with  the  beam."  That  the  road 
was  not  level,  and  was  higher  on  one  side 
than  on  the  other,  and  there  were  holes  and 
stones  in  it.  That  one  of  the  wheels  struck 
a  stone,  "and  it  throwed  the  wheel  in  the 
hole.  There  is  where  the  beam  canted." 
That  the  hole  was  about  five  or  six  inches 
deep,  and  two  feet  long.  That  the  witness 
had  assisted  in  carting  these  beams  over  this 
road  nearly  a  month,  and  that  the  road 
was  in  the  same  condition  that  it  had  been 
for  some  time.  That  the  beam  was  flat  and 
smooth  on  each  side,  and  was  laid  squarely 
on  the  middle  of  the  roller,  which  was  wider 
than  the  tlml>er. 

Louis  De  Chenes,  sworn  on  belmlf  of  the 
plaintiff,  testified  that  he  was  in  the  gang  of 
men  who  loaded  the  beam  under  the  directlcm 
of  Baker,  and  wtM  sat  upon  it;  that  the  wheel 
went  oyer  a  stone  and  dropped  in  a  hole,  and 
made  the  timber  slide  on  the  roll  and  cant, 
and  the  plaintiff  hnd  his  leg  caught;  that  he 
and  the  other  men  Jumped  off  as  they  felt  the 
timber  canting,  and  got  away. 

Alfred  Berube,  sworn  on  behalf  of  the  plain- 
tiff, testified  as  follows:  Ttiat  on  the  morn- 
ing of  the  accident  he  and  some  other  men, 
the  plaintiff  being  one  of  them,  were  engaged 
in  piling  plank,  and  were  called  by  Baker  to 
help  load  tl  a  gear,  and  that  the  gear  was 
loaded  nnder  Baker's  directions  substantially 
as  the  plaintiff  tiimself  said.  He  testified  In 
regard  to  the  order  to  get  on  the  beam  as 
follows:  "The  teamster  started  his  team,  and 
about  ten  feet  from  where  the  beam  was  load- 
ed it  began  to  work,— kind  of  began  to  tip 
off  that  roUa*,  tip  back,  tip  up.  The  forward 
end  would  kind  of  tip  up.  I  said  that  time, 
'She's  going  to  tip  up'  for  one  of  them.  Tnere 
were  different  ones  said  It.  Mr.  Baker  was 
standing  about  eight  or  t^i  feet  from  It,  look- 
ing at  us  going  on  with  the  team  and  the 
beam.  Says  he,  'Boys,  get  on  and  hold  it 
down,'  to  us.  There  was  six  of  us.  So,  when 
we  heard  the  word,  we  got  on  and  held  It 
'Te  Jumped,  five  of  us,  onto  the  beam,  and 


sat  on  it  to  hold  It  down.  So  the  team  start- 
ed again."  That  as  the  gear  was  going  along 
the  hind  wheel  struck  a  stone^  and  went 
down  'nto  a  hole,  and  the  beam  slid  off  the 
roller  and  canted  over,  and  the  witness  was 
thrown  off.  That  the  plaintiff,  Oagnon,  was 
caught  between  the  stake  and  the  beam. 
That  there  was  no  road  there  but  wheel 
tracks  and  ruts,  where  materials  had  been 
carted  into  the  miU.  That  It  was  simply  an 
open  lot,  and  that  the  rock  against  which  the 
whed  of  the  gear  struck  was  about  three 
inches  away  from  the  ruts.  That  the  stone 
stuck  up  about  4  or  6  inches,  and  was  a  font 
or  16  Inches  across.  That  the  haie  was,  in 
Ills  Judgment,  between  8  and  12  Inches  deep. 
That  he  did  not  measure  it,  and  It  was  bi  the 
line  of  the  wheel  track.  That  there  was  no 
room  outside  the  track  to  drive,  there  being 
a  doping  ledge  on  one  side,  and  a  lot  of 
stcmes,  8  or  4  inches  from  the  track,  on  the 
other. 

It  was  admitted  by  the  defendant  that  the 
plaintiff  was  in  the  employ  of  the  defendant; 
that  Mr.  Baker  was  also  in  the  employ  of 
the  defendant,  and  authorized  to  superin- 
tend the  carpenters  and  assisting  laborers,  in- 
cluding the  plaintiff. 

David  O.  Baker,  sworn  on  behalf  of  the  de- 
fendant, testified  that  he  was  the  superin^ 
tendent  of  construction  at  the  new  mill 
which  the  defendant  was  building.  Had 
been  a  carpenter  for  40  years,  and  had  been 
superintendent  of  construction  of  many  mills. 
That  he  did  not  see  the  men  loading  this 
beam,  or  when  they  started.  That  he  con- 
sidered the  method  of  loading  the  timber 
adopted  in  this  case  a  safe  and  proper  one. 
That  he  "had  seen  them  put  on  hundreds  of 
beams  Just  in  that  way,  and  never  knew 
one  of  them  to  tip  up  before."  Tliat  he  did 
not  superintend  loading  the  timber  which 
caused  the  accident.  That  he  had  told  the 
men,  among  whom  was  the  plaintiff,  not  to 
ride  on  the  teams.  That  he  was  not  pres- 
ent and  did  not  tell  him  to  get  on  the  beam, 
as  the  plaintiff  and  his  witnesses  testified. 
That  the  road  had  been  in  use  for  nearly  a 
month  before  the  accident  That  It  waa 
made  for  the  purpose  of  carting  material  to 
the  mill.  That  he  did  not  notice  this  stone 
that  came  up  five  or  six  inches.  "There 
would  be  places  higher  than  the  other,  where 
we  filled  it  np  with  small  stone  and  eartli. 
Probably  the  earth  would  grind  out  and 
leave  the  stone.  It  would  be  uneven,— two 
or  three  inch  hills.  This  road  was  made  for 
the  purpose  of  carting  this  material  into  the 
east  end  of  the  mill."  That  the  wheels  of 
the  truck  used  by  plaintiff  with  the  oxen 
were  2^  or  3  feet  apart 

Heniy  Rock  and  Frank  Gnlmond,  sworn 
on  behalf  of  the  defendant  testified  substan- 
tially as  David  Q.  Baker  did,  and  that  the 
gear  was  loaded  nnder  the  direction  of  Rock, 
who  was  a  Journeyman  carpenter. 

1.  W.  Cnmmings,  for  plaintiff.  Jennlnga 
&  Morton,  for  defendant 
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BARKER,  J.  The  verdict  was  rendered 
npon  a  count  which  alleged  that  the  Injury 
was  caused  t^  the  negligence  of  the  superin- 
tendent, whereby  a  timber  was  Improperly 
and  nnsafely  loaded  and  conveyed,  and  the 
road  or  passageway  along  which  the  timber 
was  conveyed  was  suffered  to  be  and  remain 
In  a  defective  condition.  The  case  went  to 
the  Jury  under  instractlons  not  excepted  to, 
save  In  so  far  as  they  were  Inconsistent  with 
the  defendant's  requests,  and  the  Instractlons 
given  are  not  stated. 

1.  It  Is  unnecesjaiy  to  consider  whether 
the  place  over  which  the  timber  was  being 
transported  was  part  of  the  defendant's 
"ways,"  within  the  meaning  of  St  1887,  c. 
270,  I  1.  The  only  requests  which  can  be 
construed  to  deal  with  that  question  are 
those  that,  upon  the  whole  evidence,  the 
plaintiff  could  not  recover.  As  there  was 
evidence  tending  to  show  that  the  superin- 
tendent was  negligent  In  other  matters  than 
in  suffering  the  road  to  be  defective,  the 
general  ruling  that  the  plaintiff  could  not  re- 
cover would  not  have  been  Justified  by  the 
consideration  that  the  way  was  not  within 
the  meaning  of  the  statute;  and,  as  no  re- 
quest was  made  lor  particular  instructions 
applicable  to  that  question,  the  defendant  is 
not  entitled  to  have  it  considered  here. 

2.  In  the  opinion  of  a  majority  of  the  conrt, 
it  cannot  be  said,  as  matter  of  law,  upon  the 
evidence  as  stated  in  the  bill  of  exceptions, 
that  the  plaintiff  was  not  entitled  to  recov- 
er. The  defendant  contends  that  the  plain- 
tiff did  not  show  that  the  superintendent  was 
negligent,  or  that  the  plaintiff  was  In  the  ex- 
ercise of  due  care,  and  also  that  the  danger 
was  an  obvious  one,  of  which  the  plaintiff 
took  the  risk.  But  there  was  evidence  tend- 
ing to  show  that  the  gear  on  which  the  tim- 
ber was  loaded  was  used,  loaded,  and  moved 
under  the  explicit  personal  direction  of  the 
superintendent,  whose  experience  in  trans- 
porting such  timbers  upon  such  a  gear  was 
great,  and  who  had  under  his  eye  the  road 
along  which  It  must  travel;  that  the  superin- 
tendent gave  an  explicit  order  to  the  men  to 
get  onto  the  timber  and  hold  it  down;  and 
that  the  plaintiff  testified  that  this  was  his 
first  experience  with  the  transportation  of 
such  a  timber  upon  such  a  gear.  It  Is  plain 
that  the  timber,  as  loaded,  was  more  likely  to 
tip  up,  slide,  or  cant  than  it  would  have  been 
If  laid  with  one  of  its  broader  sides  flat  up- 
on the  vehicle,  and  that  the  superintendent 
might  have  ordered  safer  means  to  be  used 
to  keep  the  tlmbei  from  tipping  than  that 
of  requiring  men  to  get  onto  the  timber  and 
bold  It  down.  To  what  extent  the  expe- 
rience of  the  plaintiff  in  farming,  hauling 
stone,  and  logging  made  the  danger  to  which 
compliance  with  the  superintendent's  order 

X  would  subject  him  known  and  appredated 
by  the  plaintiff,  whether  he  was  In  the  exer- 
cise of  ordinary  care  In  obeying  the  order, 
and  whether  the  superintendent  was  negli- 
gent la  directing  the  men  to  get  on  the  tim- 


ber and  hold  it  down,  were,  In  the  opinion  of 
a  majority  of  the  court,  questions  for  the 
Jury.    Exceptions  overruled. 


(US  Uau.  MS) 
GELONEGK  v,  DEAlf  STEAM  PUMP  00. 
(Supreme  Jadidal  Court  of  MasaacbusettB. 
Hampden.     Feb.  26,  1896.) 

IMCKT  TO  EmFLOTK— ASSDHPTIOS  OV  RtSK— NsO- 

uoBiroB  or  Forbmah — Dbfbctivb  Wats. 

1.  Where  plaintiff  claimed  to  have  been  in- 
jured because  of  defects  in  the  track  on  which  he 
was  moving  defendant's  goods,  the  question  of 
whettker  he  nad  assmned  the  risk  was  one  for  the 
Jury. 

2,  Where  there  was  evidence  that  plaintiff 
was  directed  by  ids  foreman  to  assist  in  moving 
certain  machinery,  and  that  such  foreman  assist- 
ed personally  in  ue  moving,  the  question  whether 
the  latter  was  a  fellow  servant  or  snporintendent 
was  for  the  Jniy. 

8.  Where  machinery  was  perfect  of  its  kind, 
and  in  good  repair,  bnt  unsmtable  for  the  pur- 
pose for  which  it  was  used,  it  was  a  defect,  with- 
in St  1887,  c.  270,  I  1,  sL  1,  which  rendered 
the  employer  liable. 

Exceptions  from  superior  court,  Hampden 
county;  Justin  Dewey,  Judge. 

Action  by  Otto  O.  Oeloneck  against  the 
Dean  Steam  Pump  Company  to  recover  for 
personal  injuries  in  moving  machinery  on 
tracks  famished  by  defendant  Judgment 
for  plaintiff,  and  defendant  excepts.  Oxcep> 
tlons  overruled. 

The  court  instructed  the  Jury  in  part  as 
follows: 

"The  plaintiff  now  relies  upon  the  second 
and  third  counts  in  the  declaration.  Those 
counts  are  under  the  employers'  liability  act 
where  the  damage  Is  limited  to  the  sum  of 
$4,000,  and  where  the  law  requires  the  plaln< 
tiff  to  serve  notice  upon  the  defendant  stat- 
ing the  time,  place,  and  cause  of  the  injury; 
and,  in  view  of  the  fact  that  many  of  these 
notices  were  hastily  prepared,  and  turned 
out  to  be  in  some  respects  defective,  the  leg- 
islature provided  that  a  deficiency  of  form  or 
deficiency  of  substance  should  not  necessari- 
ly be  fatal,  provided  it  was.  made  to  appear, 
the  burden  being  upon  the  plaintiff,  that 
there  was  no  intention  to  mislead  the  defend- 
ant by  the  notice,  and  that  the  defendant 
was  not  misled.  Now,  I  think  I  must  say  to 
you  tliat  this  notice.  In  and  of  Itself,  would 
not  be  sufilclent  under  the  statute.  But  It 
Is  a  matter  for  you  to  consider,  taking  all  the 
evidence  in  the  case,  all  the  circumstances, 
the  place  where  this  accident  happened,  the 
fact  (if  it  be  a  fact)  that  Mr.  Ryan,  one  of 
the  foremen  or  superintendents  (call  him 
what  you  please)  was  present  and  another 
subforeman  of  another  room  was  present- 
it  is  for  yon  to  determine,  upon  this  evidence, 
whether  you  think  there  was  any  purpose  on 
the  part  of  this  plaintiff  to  mislead  the  defend- 
ant in  this  notice;  and  if  yon  find  there  was 
not  it  is  for  you  also  to  determine  whether, 
in  fact,  the  defendant  was  misled,  or  whether, 
apon  receiving  notice,  in  view  of  the  facts 
which  you  should  find,  If  yov  sustain  the  no- 
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tlce,  were  known  to  tbe  defendant,  taking 
tbcee  facts  Into  consideration,  whether  tbe 
defendant  did  not  know  and  understand  the 
occasion  to  which  this  notice  referred,  and 
did  not  understand  the  cause  of  the  accident. 
If  you  are  satisfied  that,  notwithstanding  any 
infirmities  of  the  notice,  there  was  no  inten* 
tlon  to  mislead  the  defendant,  and,  when  It 
got  this  notice,  in  view  of  the  facts  known  to 
it,  it  was  not  misled,  and  understood  what 
the  plaintiff  had  In  mind,  the  occasion  to 
which  he  referred,  and  the  time  and  place 
when  and  where  he  received  his  Injury,  so 
they  were  not  misled  and  deceived  about  it, 
then  it  Is  competent  for  you  to  find  that  this 
notice  Is  a  sufficient  notice;  and,  unless  you 
are  so  satisfied,  then  tbe  notice  would  be  de- 
fective, and  that  would  be  fatal,  in  any  event, 
to  tbe  plaintiff's  case.  It  is  not  a  thing  tliat 
we  can  set  aside.  It  Is  not  the  intention  of 
tbe  law  to  dispense  with  notice.  The  law 
provides  that  a  notice  shall  be  given.  It  is 
a  security  that  the  legislature  Intended  to 
give  defendant  under  this  statute.  The  law 
was  passed  largely  in  tbe  Interests  of  the  la- 
borer, but  in  some  respects  it  was  passed  In 
tbe  interest  of  the  master,— of  the  employer, 
—and  this  is  one  of  those  respects.  By  tbe 
English  law,  tbe  party  injured  was  not  re- 
quired to  give  such  notice;  but  the  legisla- 
ture thought  fit  to  require  that  a  notice 
should  be  given  within  30  days,  so  that  the 
employer  could  have  his  attention  called  to 
it,  and,  if  he  chose  to  investigate  the  facts, 
the  circumstances,  and  perhaps  determine 
upon  the  question  of  whether  the  plaintiff  had 
any  meritorious  claim,  whether  it  was  one 
be  ought  to  refuse  to  recognize,  or  ought  to  set- 
tle, or  what  he  should  do,  and  that  provision 
in  tbe  law  remains.  As  I  say,  owing  to  tbe 
way  in  which  these  notices  were  prepared,  it 
often  happened  there  was  a  defect,  so  that 
the  Judge  presiding  at  tbe  trial  had  to  rule 
that  the  notice  was  defective,  when,  perhaps, 
tbe  error  might  not  have  been  to  the  preju- 
dice of  the  master;  and  so  tbe  legislature 
made  this  additional  provisicm,  that  if  it  ap- 
peared, though  the  notice  was  defective,  there 
was  no  intention  to  mislead,  and  under  all 
the  circumstances  It  was  made  to  appear  that 
the  master  was  not  misled,  then  the  notice 
might  serve. 

"Now,  passing  from  that,  tbe  plaintiff  rests 
his  case  here  uiMn  two  main  grounds.  One 
ground  is,  he  says,  that,  through  the  negli- 
gence of  tbe  defendant,  or  of  somebody  act- 
ing for  tbe  defendant,  having  charge  of  its 
ways,  works,  or  machinery,  there  was  a  de- 
fect in  its  ways,  and  its  works,  and  its  ma- 
chlnery,  and  that  tliat  defect  contributed  as 
a  direct  cause  to  the  plalntlfTs  injury.  Of 
course.  If  there  was  a  d-efect  that  did  not 
have  any  connection  with  causing  tbe  injury, 
then  it  was  nothing  for  the  plaintiff  to  com- 
plain of.  We  are  not  here  tiring  any  moot 
cases,  or  any  si)eculatlve  cases.  The  ques- 
tion is,  whether  there  was  a  defect  in  the 
ways,   works,   and   machinery,   witl^n   the 


meaning  of  the  law,  that  contributes  directly 
as  a  proximate  cause  to  produce  this  Injury, 
and  whether  that  defect,  if  it  existed,  existed 
through  the  negligence  of  the  defendant  cor- 
poration, or  of  somebody  representing  it  In 
the  care  of  its  ways,  works,  and  machinery. 
Well,  you  have  heard  tbe  evidence  in  regard 
to  these  trucks  and  this  hand  car,  and  tbe 
tracks,  the  door  Mis,  and  the  way  In  which 
things  were  adjusted.  You  have  heard  the 
evidence  in  regard  to  the  use  of  these  trucks 
at  this  place  and  some  other  places,  for  the 
same  kind  of  uses,  it  is  said,  for  which  they 
were  applied  here.  Now,  the  plaintiff  claims 
that  you  ought  to  be  satisfied  that  the  rela- 
tion of  things,  as  they  are  disclosed  by  the 
evidence,  was  such  as  to  render  the  def^id- 
ant'B  establishment,  its  works,  its  machinery, 
its  appliances,  with  reference  to  tbe  work 
which  the  plaintiff  was  called  upon  to  do, 
not  reascnably  safe  and  saitable.  Of  course, 
it  Is  not  necessary,  under  this  statute,  that 
any  particular  instrument  should  be  defect- 
ive in  itself.  I  mean  by  that,  that  it  should 
have  a  flaw  in  it.  For  Instance,  take  this 
truclc  It  is  not  necessary  that  the  plaintiff 
should  show  that  there  was  a  fault  in  tbe 
truck,— that  it  had  a  cracked  wheel,  or  a 
broken  azletree,  or  something  of  that  kind, 
that  gave  way.  In  tbe  sense  of  tbe  law,  a 
thing  may  be  found,  if  the  Jury  are  satisfied 
that  It  ought  to  be  found,  to  be  not  reason- 
ably safe  and  suitable,  if  It  is  insufficient 
and  unsuitable  for  tbe  purposes  to  which  it 
is  applied,  and  Intended  to  be  applied,  and 
under  the  conditions  under  which  it  is  used, 
and  Intended  to  be  used.  Take  the  case  in 
the  books,  an  English  case,  where  a  man  had 
to  build  a  stai^g,  and,  to  hold  up  one  end 
board  that  was  under  the  staging.  Instead  of 
having  a  pole,  and  nailing  the  end  board  to 
the  pole,  as  common  people,  perhaps,  in  this 
country  would,  he  got  a  ladder  and  put  tbe 
ladder  up  in  the  place  of  tbe  pole,  and  tan 
the  board  through  on  to  the  round  of  the  lad- 
der, and  then  laid  tbe  planks  on,  and  made 
a  staging.  While  the  ladder  was  not  found 
to  be  a  defective  ladder,— that  is,  there  was 
no  break  in  it,— yet  it  broke  down,  gave  way, 
and  the  staging  came  down;  and  tbe  court 
of  last  resort  in  England,  in  discussing  tbe 
question,  said  that  that  staging,  that  laddor, 
might  be  found  to  be  defective,  within  tbe 
meaning  of  the  law,  because  the  ladder  was 
an  unsuitable  tiling  to  be  used  in  that  place, 
unsuitable  for  the  purpose  for  which  it  was 
used,  and  so  that  tbe  staging  might  be  found 
to  be  defective  in  that  way.  So,  geaenlly,  I 
suppose,  where  you  have  to  consider  a  set  of 
arrangements  in  a  mill,  or  around  a  factory 
or  iron  works,  the  question  is  not  limited  to 
whether  there  is  something  that  has  got  a 
weak  spot  In  it,  something  that  has  got  a 
crack,  or  something  that  is  decayed;  but  it 
is  a  little  broader  than  that.  It  involves  an 
inquiry  as  to  whether  the  appliances,  as  they 
are  put  together  and  used,  and  intended  to 
be  used,  are  reasonably  safe  and  soitable. 
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So,  here,  the  i^lntlff  says  you  oocrlit  to  be 
aatlBfled  that,  taking  this  truck.  In  the  way 
In  which  It  waa  constructed  and  used,  and 
the  track,  and  the  door  sills  over  which  the 
truck  was  to  be  hauled,  in  transporting  th^e 
pumps  and  other  heavy  things,  the  arrange- 
ments there,  taken  togetho-,  were  not  reason- 
ably safe  and  suitable  artangements,  and 
that  the  defendant,  or  whoever  acted  for  the 
defendant,  would,  in  the  exercise  of  reason- 
able and  ordinary  care,  have  known  it  On 
the  contrary,  the  defendant  says  they  were 
reasonably  safe;  they  were  suitable;  there 
was  DO  neglect  They  had  been  used  for  an 
Indeflnite  length  of  time  with  no  accident 
The  defendant  says,  and  says  truly,  'We  are 
not  obliged  to  have  a  faultless  arrangement 
in  our  miU.  We  are  not  obliged  to  have 
things  so  that  there  couldn't  anybody  find 
any  fault  The  law  does  not  require  ttiat 
We  are  to  have  them  reasonably  safe  and 
aultable.  At  any  rate,  we  are  to  use  reason- 
able and  ordinary  care  that  they  may  be.' 
And.  If  reasonable  and  ordinary  care  has 
been  used  about  them,  then  the  defendant  is 
not  responsible  upon  this  point,  even  if  there 
was  a  defect,  because  the  law  holds,  and  in- 
tends to  hold,  the  defendant  In  these  cases, 
responsible  <«ily  where  the  defendant  Itself, 
or  somebody  authorized  to  act  for  It  in  re- 
gard to  the  matter,  has  failed  to  use  reason- 
able and  ordinary  care;  in  other  words,  has 
been  negligent  Negligence  on  the  part  of 
the  defendant  or  somebody  authorized  to  act 
<or  the  defendant  Is  the  gist  of  the  liability. 
"Well,  then,  the  plaintiff  also  says,  in  his 
third  count  that  aside  from  this  question  of 
whether  there  was  a  defect,  within  the  mean- 
-Ing  of  the  law,  in  the  truck  and  In  the  car, 
4u>d  tai  the  arrangements  that  were  made  as 
to  how  the  car  should  be  used  and  operated, 
—aside  from  that  there  is  another  ground, 
the  plaintiff  says,  on  which  the  defendant  is 
liable  to  him  in  this  action,  and  that  ground 
Is  the  negligence  of  Mr.  Ryan,  acting  as  sup- 
■erlntendent  and  directing  the  movement  and 
transportation  of  this  pump.  Now,  there  is 
a  provision  in  the  law  which  changes  In  that 
-respect  the  common  law,  and  which  allows 
.a  laborer  to  recover,  upon  that  ground  alone, 
namely,  upon  the  negligence  of  somebody 
who  was  acting  as  superintendent,  and  who, 
■by  his  negligent  action,  caused  the  injury  to 
the  plaintiff.  By  the  common  law  that  would 
not  be  so,  because  by  the  common  law  the 
-superintendent  is  a  fellow  servant  No  mat- 
ter what  the  ranks  were,  if  they  were  engag- 
ed In  the  regular  ordinary  business  of  the  es- 
'tablishment  one  working  at  one  thing,  and 
another  at  another,  in  the  eye  of  the  comm<Hi 
law  they  were  all  fellow  servants,  and  by 
the  common  law  every  servant  assumes  the 
'risk  of  the  negligence  of  a  fellow  servant. 
Now,  this  statute  comes  In,  and  says,  though 
that  is  BO  by  the  common  law,  it  shall  be 
changed  so  far  as  to  provide  that,  if  a  man  Is 
exercising  the  duty  of  a  superintendent,  has 
'the  controllixut  and  ordering  of  the  men,  and. 


while  he  is  exercising  that  superintendence. 
Is  guilty  of  negligence  which  causes  an  in- 
Jury  to  a  laborer,  who  is  himself  using  due 
care,  the  master  may  be  held  responsible. 
But  the  statute  provides  that  it  must  be  the 
negligence  of  a  person  who  is  exercising  su- 
perintendence, or  whose  principal  duty  is  su- 
perintendence, and  it  must  be  a  negligence 
occurring  while  he  is  exercising  this  func- 
tion of  superintendience.  And  the  courts  say 
the  statute  contemplates  that  the  same  man 
may  occupy  two  positions;  that  Is,  he  may 
be  superintendent  it  may  be  his  principal 
duty  to  act  as  superintendent  but  lie  may 
at  times  work  with  his  own  hands.  In  such 
a  case  as  that  If  there  is  any  negligence.  It 
must  be  when  the  man  Is  exercising  superin- 
tendence, and  not  when  he  is  working  with 
his  own  hands.  Take  our  case  here.  The 
plaintiff  says  Mr.  Ryan  was  superintendent, 
in  the  sense,  not  of  a  general  superintendent 
of  the  entire  establishment  but  a  superin- 
tendent of  a  certain  department  or  branch 
of  the  work,  that  he  was  in  authority,  that 
he  had  the  power  to  direct  the  men,  order 
them  this  way  and  that  and  it  was  their 
duty,  in  accordance  with  their  obligations  of 
service,  to  obey  all  his  rightful  orders.  And 
yet  there  is  some  evidence  that,  at  times, 
Mr.  Ryan  worked  with  his  own  hands.  Well, 
to  come  right  down  to  the  time  of  this  acci- 
dent the  plaintiff  says  that  Mr.  Ryan  was 
guilty  of  negligence.  In  the  first  place.  In 
loading  this  pump  onto  this  truck;  that  there 
were  other  means  there  that  he  could  have 
used,— there  were  rollers,  and  there  was  a 
hand  car.  Tou  have  heard  that  matter  dis- 
cussed. You  have  heard  the  reasons  why  a 
hand  car  was  not  used  and  why  a  roller 
should  not  be  used.  But  the  plaintiff  says 
Mr.  Ryan  was  negligent  In  loading  this  pump 
on  to  this  truck;  Instead  of  ordering  It  to  be 
moved  in  some  other  way,  and  that  that  neg- 
Ug^ence  contributed  directly  to  the  injury. 
The  plaintiff  says,  again,  that,  when  you  get 
down  to  the  door  of  this  testing  room,  Mr. 
Ryan  was  negligent  in  the  manner  in  which 
he  directed  the  matter  of  undertaking  to  car- 
ry this  pump  into  that  testing  room.  Plain- 
tiff says  he  (Ryan)  gave  an  order  or  direction 
about  it  which,  under  all  the  drcumstances, 
and  in  view  of  the  condition  of  things  that 
existed  there,  was  not  an  order  that  was  con- 
sistent with  reasonable  and  ordinary  care  for 
him  to  give;  that  he  undertook,  in  a  negli- 
gent and  improper  manner,  to  run  the  truck 
up  into  the  room,  and  the  pole  handle  was  not 
properly  secured,  and  that  caused  it  to 
swing  around,  and  then  caused  the  pump  to 
topple  over,  and  fail  on  the  plaintiff. 

"There  Is  evidence  tending  to  show  that 
after  Mr.  Ryan  gave  the  order,  he  took  hold 
himself,  with  the  other  men,  to  push.  That 
Illustrates  the  distinction  which  I  have  been 
stating  to  you.  If  Mr.  Ryan  did  give,  under 
all  the  drcumstances,  a  negligent  order,— 
that  Is,  an  order  that  was  not  consistent  with 
reasonable  and  ordinary  care  to  give,— and  the 
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glTlng  ot  that  order  caused  tbe  truck,  etc,  to 
be  handled  in  such  a  way  aa  to  cause  the  In- 
Jury  to  the  plaintiff,  then  you  can  find,  if  you 
thlnli  you  ought  to,  that  the  negligence  of 
Mr.  Ryan,  while  he  was  acting  as  superin- 
tendent, contributed  to  produce  this  Injury, 
although,  after  having  given  the  order,  he 
went  to  worlc  with  his  own  hands  to  help 
push  the  truck  in.  On  the  ccatrary,  if  there 
was  nothing  wrong  in  the  order,  if  the  or- 
der was  all  right,  consistent  with  due  care, 
and  the  difSculty  arose  by  reason  of  an  im- 
proper handling  of  the  truck  and  pump  after 
the  order  was  given,  that  would  not  be  a  neg- 
ligence existing  while  Mr.  Ryan  was  exer- 
cising 8ui)erintendence.  It  is  necessary  for 
you  to  get  these  distinctions  clearly  in  mind. 
Let  me  illustrate.  Suppose,  for  a  moment, 
that  Mr.  Ryan's  was  a  proper  order,  in  itself, 
to  have  been  given,  and  suppose  that,  if 
that  order  had  been  Intelligently  and  prop- 
erly caiTled  out  by  the  men,  everything  would 
have  been  right;  then  there  is  no  ground  for 
the  plaintiff  to  find  fault,  because  bis  injury 
has  not,  in  the  sense  of  the  law,  In  the  case 
I  hare  supposed,  come  as  a  result  of  any  neg- 
ligence on  the  part  of  Ryan.  For  instance, 
suppose  that  the  fault  was  with  the  men  who 
had  the  rope,  that  they  conducted  themselves 
In  a  careless  and  improper  manner,  in  a  dif- 
ferent manner  from  which  Mr.  Ryan  had  rea- 
sonable ground  to  expect  they  would,  and 
their  carelessness  and  Improper  handling  of 
the  rope  slacked  it  up,  and  left  the  front 
wheels  of  the  truck  to  turn  around,  and  turn 
in  under,  so  that  the  truck  toppled  over,  and 
the  pump  fell  off;  if  tliat  was  the  fault  of 
the  men  in  carrying  out  an  order  which  Mr^ 
Ryan  property  gave,  then  it  is  not  a  cause  of 
the  injury  for  which  the  plaintiff  can  hold  the 
defendant  responsible.  It  comes  within  the 
common-law  rule,  that  it  is  due  to  the  neg- 
ligence of  fellow  servants.  Mr.  Ryan,  when 
he  is  push!  tig,  is  a  tellow  servant,  Just  as 
much  as  any  other  of  these  men,  and  any 
negligence  of  his  then  vould  not  make  the  de- 
fendant responsible;  but  if,  before  he  took 
hold  to  push,  he  had  given  an  order  which 
was  wrong,  which  was  a  negligent  order, 
which  was  not  consistent  with  due  care,— or- 
dinary care,— and  which  contributed  to  produce 
that  injury,  as  the  natural  result  of  giving  the 
order,  then  the  company  may  be  responsible. 
Of  course,  the  plaintiff  was  tMund  to  use,  and 
he  must  satisfy  you,  among  other  things,  that 
he  used,  reasonable  and  ordinary  care.  He 
deep  not  claim  that  anybody  directed  him  to 
the  exact  position  that  he  should  take.  He 
does  not  claim  that  Mr.  Ryan  said  to  him, 
'You  take  this  position,'  or  'You  take  that  po- 
sition.' He  was  called  upon  to  help,  and  to 
do  what  was  necessary  to  help,  which  prob- 
ably, you  may  find,  involved  his  going 
around  the  truck,  and  getting  hold  some- 
where; but,  as  to  the  particular  position  which 
be  should  take,  he  does  not  claim  that  he  was 
controlled  by  the  order  of  his  superiors.  He 
was  left,  within  those  limits,  to  exercise  his 


Judgment  He  was  bound  to  use  reasonable 
and  ordinary  care.  He  had  a  right  to  put 
more  or  less  confidence,  and  it  is  for  you  to 
say  how  much,  on  the  order  of  his  superior 
oSicer.  He  bad  a  right  to  rely  upon  the  pre- 
sumption, to  a  certain  extent,  that  Mr.  Ryan 
had  taken  due  care  for  the  safety  of  the  men 
in  the  orders  that  he  had  given.  As  the 
court  says,  in  a  case  where  a  man  got  hurt 
in  unloading  a  wagon,  that  the  plaintiff  in 
that  case  was  acting  under  the  order  of  Gra- 
dy, and  Grady  was  a  man  who  stood  in  the 
same  relation  as  Ryan  toward  the  men  who 
were  unloading  the  bole.'  It  was  the  duty  of 
Grady,  who  ordered  the  men  to  unload  the 
bale,  to  talce  all  reasonable  precaution  to  in- 
sure their  safety.  In  this  lespect,  his  rela- 
tion to  work  differed  materially  from  that 
of  the  plaintiff  and  the  other  men.  The  plain- 
tiff had  a  right  to  assume  that  the  wheels 
were  properly  tri4,ged,  and  that  the  method 
selected  by  the  foreman  for  unloading  was 
safe  and  proper.  Upon  all  the  circumstances 
of  the  case,  whether  he  used  due  care  In  set- 
ting his  men  at  work  as  he  did,  and  whether 
he  took  proper  precaution  for  their  safety, 
were  questions  of  fact;  and  there  were  circum- 
stances to  sustain  the  plalntifrs  contentions 
tliat  be  did  not  The  law,  where  a  man  is 
working  under  the  direction  of  a  superior  of- 
ficer, allows  him  to  trust  to  a  certain  extent, 
to  the  Judgment  and  oversight  and  skill  of 
this  superior  officer,  but  it  does  not  release 
him  from  obligation  to  care  for  himself.  It 
does  not  authorise  him  to  go  on  blindly.  It 
does  not  authorize  him  to  obey  an  order  which 
la  unreasonable  in  itself,  and  which  be  knows 
to  be  an  improper  order,  at  the  risk  and  re- 
sponsibility of  his  employer,  because  the  law 
does  not  put  upon  the  servant  the  duty  of 
obeying  an  order,  or  a  command,  or  a  require- 
ment tliat  is  unreasonable  in  itself,  but  does, 
on  the  contr  ry,  require  the  servant  to  obey 
all  reasonable  orders  and  requirements.  That 
is  a  part  ot  his  duty,  growing  out  of  the 
service,  and  the  law  says  to  him,  'You  may 
trust  you  may  rely,  to  a  certain  extent,  upon 
the  presumption  that  the  orders  and  require- 
ments that  have  been  made  of  you,  given  to 
you,  are  reasonable  and  proper  for  yon  to 
carry  out  Nevertheless,  finally,  you  must 
exercise  some  Judgment  of  your  own,  and 
some  care."  * 

"Now,  aside  from  these  matters,  which  I 
think  I  will  not  dwell  on  any  longer,  there  is 
another  ground  which  the  defendants  rely 
upon.  They  say:  'While  we  deny  that  there 
was  any  defect,  while  we  deny  that  there 
was  any  negligence  on  the  part  of  Mr.  Ryan.* 
And  I  may  say  here  there  is  no  evidence  that 
Mr.  Ryan  had  intrusted  to  him  the  duty  of 
making  repairs  His  duty,  according  to  the 
evideuf^e,  would  be  to  use  the  appliances  and 
Instruments,  and,  of  course,  if  there  was  a  va- 
riety, to  exercise  his  discretion  in  making  a 
selection  as  to  which  he  would  use.  But 
there  is  no  evidence  tending  to  show  that  the 
duty  or  the  authority  to  make  repairs,  or  con- 
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stract  roads,  or  lay  down  tracks,  or  to  change 
the  grade  of  tracks,  or  anything  of  that  kind, 
was  a  matter  Intrusted  to  Mr.  Byan.  So,  the 
defendants,  while  they  deny  there  was  any 
defect,  while  they  deny  there  was  any  negli- 
gence on  the  inrt  of  Mr.  Byan,  say  that,  so 
far  as  the  plalntlfr  relies  upon  any  alleged  de- 
fect In  the  truck.  In  the  plank  walk  or  road 
or  bed  over  which  the  truck  was  rolled,  or  in 
the  condition  of  things  at  the  threshold,  or  any 
of  those  matters,  they  were  permanent  There 
was  no  change.  They  were  the  same  one 
day,  and  one  week,  and  one  month,  with  any 
other.  They  were  open  for  the  plaintiff's  ob- 
servation, and  lie  worked  there  for  some  time, 
and,  according  to  Ills  own  evidence,  the  de- 
fendants claim  he  knew  about  them,  and,  if 
not  safe,  that  yon  ought  to  find  that  he  knew 
about  than,  or,  in  the  exercise  of  reasonable 
or  ordinary  care,  that  he  would  have  known 
about  them;  that  there  was  nothing  about 
those  matters  that  he  had  not  the  experience 
and  intelligence  to  Judge  of,— nothing  secret, 
nothing  concealed,  nothing  that  he  could  not 
understand.  -And  so,  they  say,  if  be  chose 
to  continue  to  woiic  under  those  conditions, 
wdl  known  to  talm,  well  understood  by  him, 
that  he  accepted  the  risk,  and  those  matters 
are  not  any  longer  a  ground  of  complaint  on 
his  part  And  such  is  the  law,  if  you  find 
the  facts  to  be  so.  The  courts  say  that  it  is 
not  in  accordance  with  the  spirit  of  the  law, 
and  is  not  in  accordance  with  the  principles 
of  the  law,  that  a  servant  (employ^)  should 
nmintsln  an  action  against  his  employer  for 
damages  occurring  to  him  (the  servant)  from 
a  condition  of  things  that  was  permanent 
and  was  well  known,  understood  by  him,  and 
with  reference  to  which  he  chose  to  continue 
bis  service.  And  so  the  law  expresses  it 
t»lefly,  and  says,  in  such  cases  as  that  he  is 
to  be  held  to  have  assumed  the  risk  of  what- 
ever injmy  comes  to  him  from  those  well- 
known  conditions.  And  that  is  a  matter  for 
you  to  consider  in  this  case.  There  is  evi- 
dence  bearing  upon  it,  ttiat  has  been  argued 
and  discussed  by  counsel  on  both  sides.  It  is 
not  necessary  for  me  to  say  anything  more 
about  it  It  is  a  principle  w^  recognized  in 
the  law.  Sometimes  it  is  a  matter  submitted 
to  the  Jury  to  determine,  as  I  submit  It  to  yon 
In  this  case.  Sometimes,  the  supreme  court 
say,  it  Is  a  matter  of  law,  in  view  of  uncon- 
tradicted evidence.  In  some  cases,  It  must 
be  laid  down,  as  a  matter  of  law,  that  the 
servant  did  assume  the  risk.  More  common- 
ly it  is  left  as  question  of  fact  for  the  Jury, 
but  that  does  not  change  the  legal  principle. 
Sometimes  the  court  applies  the  principle, 
when  the  facts  are  clear  and  plain;  overrules, 
sometimes,  the  finding  of  a  Jury;  sets  aside 
a  verdict  which  the  Jury  has  found.  I  men- 
tion this  simply  for  the  purpose  of  having 
you  appreciate  and  understand  that  this  is  an 
Important  principle  In  the  law,  when  the  f^ts 
call  for  the  application  of  it  It  is  not  some- 
thing that  is  slight  and  of  little  consequence. 
It  is  a  well-recognized  principle,  that  Is  vital 


and  in  force,  where  the  tacts  call  for  It,  anA 
it  is  for  you  to  say  whether,  in  this  case,  upon 
the  evidence,  that  principle  applies  to  the  con- 
duct of  the  plaintiff,  so  far  as  any  fault  be 
finds  with  the  general  condition  of  the  ways, 
works,  and  machinery." 

J.  B.  Carroll  and  W.  H.  McOlintock,  for 
plaintiff.    William  H.  Brooks,  for  defendant 

BARKER,  J.  In  the  opinion  of  the  major- 
ity of  the  court,  the  exceptions  should  be 
overruled. 

1.  Whether  the  plaintiff  was  hurt  by  an  oc- 
currence the  risk  of  which  he  had  assumed 
was  a  question  for  the  Jury,  because  of  the 
plaintiff's  contention  that  there  were  no  wash- 
ers on  the  truck,  and  that  their  absaice  con- 
stituted a  defect,  which  qnesttons  of  fact, 
it  appears  by  the  bill  of  exceptions,  were  left 
to  the  Jury,  without  objection  on  the  part  of 
the  defendant 

2.  The  ruling  that  there  was  no  sufficient 
evidence  that  the  plaintUTs  injuries  were 
caused  by  the  negligence  of  one  whose  sole 
or  principal  duty  was  that  of  superintendence 
was  rightly  refused.  Upon  the  evidence, 
whether  Ryan  stood  in  that  relation  was  a 
question  of  fact  See  O'Neil  v.  O'Leary,  41 
N.  E.  eS2. 

8.  The  Jury  were  instructed,  in  substance, 
that  to  constitute  a  defect  in  the  condition 
of  the  ways,  works,  or  machinery,  it  was  not 
necessary  that  any  particular  instrument 
should  be  defective  in  itself;  that  tor  in- 
stance, the  plaintiff  need  not  show  tliat  there 
was  a  fault  in  the  truck,— tliat  it  had  a 
cracked  wheel  or  a  broken  axletree,  or  some- 
thing of  that  kind,  which  gave  way;  that,  in 
the  sense  of  the  law.  a  thing  may  t>e  found 
to  be  not  reasonably  safe  and  suitable,  if  it 
is  insufficient  and  unsuitable  for  the  purposes 
to  wliich  it  is  applied,  and  is  intended  to  be 
applied,  and  under  the  conditions  in  which 
it  is  used,  and  is  intended  to  be  used;  that 
the  question  is  not  limited  to  whether  there 
is  something  which  has  a  weak  spot  or  crack, 
or  is  decayed,  but  it  involves  the  Inquiry 
whether  the  appliances,  as  they  are  put  to- 
gether and  used,  and  Intended  to  be  used,  are 
reasonably  safe  and  suitable.  In  connection 
with  this  Instruction,  the  Jury  Was  also  told 
that  the  defendant  was  not  obliged  to  have  a 
faultless  arrangement,  or  one  with  which  no- 
body could  find  any  fault  but  only  to  use  rea- 
sonable care  to  have  things  reasonably  safe 
and  suitable.  These  instructions  were  cor- 
rect An  unsuitableness  of  ways,  works,  or 
machinery,  for  work  intended  to  be  done, 
and  actually  done,  by  means  of  them,  is  a  de- 
fect within  the  meaning  of  St.  1887,  c.  270, 
{  1,  cL  1,  although  the  ways,  works,  or  ma- 
chinery are  perfect  of  their  kind,  in  good  re- 
pair, and  suitable  for  some  work  done  in  the 
employer's  business,  other  than  the  work  in 
doing  which  their  unsuitableness  causes  in- 
Jury  to  the  woriunen.  In  such  a  case  the 
employer  is  wrong  In  furnishing  appliances 
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for  a  use  for  which  they  are  tinsultable,  and, 
in  effect,  in  so  ordering  and  carrylnjr  on  his 
work  that,  without  fault  of  the  ordinary 
workman,  the  natural  consequence  will  be 
that  the  appliances  will  be  used  for  purposes 
for  which  they  are  unsuitable.  The  circum- 
stance that  the  employer  Intends  that  his 
work  shall  be  done  in  the  manner  and  by  the 
means  in  use  when  the  accident  occurs  dis- 
tinguishes the  case  from  those  in  which  he 
furnishes  a  stock  of  appliances  from  which 
the  workman  is  to  select  such  as  are  fit  for 
the  particular  work  In  hand,  as  in  Zeigler  t. 
Day,  123  Mass.  152;  Johnson  v.  Boat  Oa, 
135  Mass.  200;  Carroll  v.  Telegraph  Co.,  160 
Mass.  152,  35  N.  E.  456;  Allen  v.  Iron  Co., 
160  Mass.  557, 36  N.  E.  681.  Such  an  unsult- 
ablenesB  is  neither  accidental,  nor  temporary, 
nor  due  to  the  negligence  of  a  workman  who 
is  not  cliarged  with  the  duty  of  attending  to 
the  fitness  of  the  ways,  worics,  and  machin- 
ery. And  this  circumstance  distinguishes 
the  present  case  from  Ashley  v.  Hart,  147 
Mass.  673,  18  N.  E.  416;  and  from  O'Connor 
T.  Neal,  153  Mass.  281,  26  N.  E.  857;  O'Keefe 
v.  Brownell.  156  Mass.  131,  30  N.  E.  479; 
Beauregard  v.  Construction  Co.,  160  Mass. 
201,  35  N.  E.  555;  and  from  OarroU  t.  WiU- 
cat,  163  Mass.  221,  39  N.  E.  1016.  An  em- 
ployer cannot  say  that  he  is  not  in  fault,  if 
tils  ways,  works,  and  machinery,  when  used 
as  be  Intends  them  to  l>e  used,  are  unsuitable 
for  his  work.  See  Smith  y.  Baker  [1891] 
App.  Oas.  325. 

4.  The  evidence  as  to  other  appliances 
which  were  at  hand,  and  other  methods 
which  might  have  been  used  to  move  the 
pump,  was  admissible  upon  the  question 
whether  the  superintendent  was  at  fault  in 
causing  it  to  be  moved  as  he  did. 

5.  Whether  the  absence  of  washers  would 
make  the  truck  defective  did  not  depend  upon 
the  purpose  they  were  Intended  to  serve,  but 
upon  their  actual  effect  Evidence  that  the 
purpose  of  washers  was  to  prevent  the  wheels 
from  rubbing  against  and  working  out  the 
pins,  and  not  to  prevent  the  truck  or  its  load 
from  shaking,  was  Immaterial.  Whether  it 
was  a  proper  matter  for  expert  testimony  we 
do  not  consider.    Exceptions  overruled. 


0» 


I.  270 

BROWN  et  al.  v.  NILES  et  al. 


(Supreme  Judicial  Court  of  Masaacbusetta. 
Suffolk.    Feb.  26.  1896.) 

Injoxotion— Landlobd  and  Tbrant— Altbbatio:k 
or  PsBmsBB— Use  or  Bcildino — Ndibanos 

— BcglKBgS  INCIDBNT. 

1.  A  lessee  will  not  be  enjoined  from  nsing 
openings  which  he  has  cut  in  two  floors  of  the 
leased  building,  where  the  lessor  has  an  adequate 
remedy  by  action  for  breach  of  contract,  and  a 
right  to  terminate  the  lease  for  a  violation  of  its 
terms. 

2.  A  lessor,  who  lets  premises  with  foil 
knowledge  of  lessee's  business,  and  the  actnal 
use  of  the  premises  is  such  only  as  is  incidental 
to  the  business,  cannot  enjoin  lessee  from  such 
use,  on  the  ground  of  maintaining  a  nuisance. 


where  there  is  •  corenant  that  lessor  may  ter- 
minate the  lease  for  breach,  and  a  further  cove- 
nant that  leasee  will  pay  all  damages  for  any 
nuisance  made  or  suffered  on  the  premises. 

Appeal  from  superior  court,  Suffolk  coun- 
ty. 

Bill  by  Brown  and  others,  trustees,  against 
Niles  and  others,  to  enjoin  the  use  of  leased 
premises.  From  a  judgment  in  favor  of 
defendants,  plaintiffs  appeal.    Affirmed. 

Francis  V.  Balcfa  and  Felix  Backemann,  for 
appeUants.  Elder,  Wait  &  Whitman,  for  ap- 
pellees. 

BARKER,  J.  1.  In  two  floors  of  the  leas- 
ed building  the  defendants  have  cut  aper- 
tures 3^  feet  wide  by  9  feet  long  removing 
the  cross  timbers  and  flooring,  and  covering 
the  apertures  by  trap  doors,  with  hinges, 
and  they  use  the  apertures  to  give  passage 
to  articles  raised  and  lowered  by  a  tackle 
and  fall.  Whether  the  making  of  the  aper- 
tures was  an  alteration  of  the  building, 
within  the  meaning  of  the  lease,  we  do  not 
consider,  as  a  majority  of  the  court  is  of 
opinion  that,  upon  the  facts  found,  the  plain- 
tiffs are  not  entitled  to  have  the  defend- 
ants enjoined  from  using  or  continuing  the 
openings.  Such  means  of  strengthening  the 
floors  have  been  taken  as  to  leave  them  as 
strong  as  ever.  The  making  of  the  aper- 
tures la  not  shown  to  liave  increased  the 
fire  risk  or  the  cost  of  insurance,  or  to  have 
in  any  way  lessened  the  value  of  the  build- 
ing, or  its  safety,  or  to  have  Injured  the 
plaintiffs.  If  the  making  of  the  apertures 
was  a  violation  of  the  terms  of  the  lease, 
the  plaintiffs  have  not  only  their  action  for 
breach  of  contract  bat  their  right  to  ter- 
minate the  defendants'  estate.  We  are  of 
opinion  that,  if  there  has  been  a  vlcriatlon  of 
the  terms  of  the  lease  by  making  the  aper- 
tures, the  plalntiffB  should  be  left  to  their 
other  remedies,  and  should  not  be  given  an 
injunction  forbidding  the  defendants  to  fur- 
ther continue  the  openings.  No  substantial 
injury  Is  shown.  Atkina  y.  Ghilaon,  7  Mete. 
(Mass.)  398,  405. 

2.  The  report  requires  us  to  assume  that 
a  nuisance  exists  upon  the  premises.  As- 
suming, further,  in  favor  of  the  plaintiffs, 
that  the  nuisance  is  due,  not  to  the  effects 
of  the  tide,  but  to  the  effects  of  the  buBiness 
carried  on  by  the  defendants,  we  are  of 
opinion  that  the  plaintiffs  are  not  entitled 
to  have  the  defendants  enjoined  from  per- 
mitting or  continuing  a  nuisance  opon  the 
premises.  The  plaintifls  made  the  lease 
with  full  knowledge  of  the  defendants'  busi- 
ness, which  was  then  being  carried  on  in 
the  same  premises,  and  with  full  knowl- 
edge of  the  uses  to  which  the  premises 
would  continue  to  be  put,  and  the  actual  use 
of  the  premises  is  found  to  be  no  worse  than 
is  necessarily  incident  to  the  business  which 
was  contemplated  and  expected  when  the 
lease  was  made.  If  the  business  is  carried 
on,  the  continuation  of  the  nuisance  can 
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only  be  prevented  by  the  reconstrnction  of 
the  basement  floor,  laying  a  concrete  floor 
nndemeath,  and  concreting  tfae  sides  to  a 
height  to  keep  oat  the  tide.  Thus  the  effect 
of  an  Injunction  would  be  to  compel  the 
defendants  either  to  stop  the  businegs,  to 
do  which  the  plalndfTs  knew  the  building 
was  hired,  or  to  make  important  and  ex- 
pensive alterations  in  the  premises.  With- 
out the  aid  of  an  injunction  the  plaintlCS 
may  terminate  the  lease  If  the  alleged  nui- 
sance is  a  breach  of  It  There  Is  no  ex- 
press covenant,  in  terms,  that  the  defend- 
ants will  not  suflCer  or  permit  a  nuisance  up- 
on the  premises.  There  is  a  covenant  that 
they  will  not  make,  nor  allow  to  be  made, 
any  unlawful,  ImproiMr,  or  otCensive  use 
thereof.  But  this  ought  not  to  entitle  the 
plaintiffs  to  stop  the  use  of  the  building  for 
the  very  business  in  which  both  parties  ex- 
pected it  to  be  used  when  the  lease  was 
made.  The  further  covenant,  that  the  les- 
sees shall  be  responsible  for,  and  pay,  all 
damages  and  charges  for  any  nuisance  made 
or  suffered  on  the  premises  during  the  term, 
gives  a  further  remedy  to  which  the  plain- 
tiffs may  resort,  if  such  damages  or  charges 
shall  arise.  We  are  all  of  opinion  that  an 
Injunction  forbidding,  under  the  circum- 
stances shown  in  the  report,  the  defendants 
from  permitting,  suffering,  or  continuing 
any  nuisance  upon  the  premises,  would 
work  Inequitably  upon  the  defendants,  and 
that  It  is  not  necessary  to  save  the  plaintiffs 
from  harm  or  damage.  Decree  dismissing 
the  bill  affirmed. 


(166  Uaee.  2EO 

MARTIN  V.  COLLINS. 

(Supreme  Judicial  Court  of  MaBsachusetts. 

Middlesex.    Feb.  26,  1896.) 

FaijSb  Impbibosmbnt— Ebbob  in  Uittimcs— R-i 

TBHTIOS  OVBB  TiMB— LlABILITT  OF  JaILBB. 

Pub.  St.  c.  215,  I  28,  requbes  an  officer 
executing  sentence  of  imprisomnent  to  leave  with 
the  jailer  an  attested  copy  of  tlie  mittimiis,  with 
his  return  thereon,  and  makes  it  a  Bumdent 
warrant  for  the  detention  of  the  prisoner.  Held, 
that  a  jailer  tvsb  not  liable  for  detaining  a  pris- 
oner two  months  over  time,  by  reaaon  of  an  er- 
ror in  the  copf  of  the  mittimus  forniBhed  Iiim, 
where  he  bad  no  reason  to  tiihik  the  copy  erro- 
neous. 

Beport  from  superior  court,  Middlesex 
county. 

Action  of  tort  against  the  keeper  of  a  work- 
house for  detaining  plaintiff  therein  two 
months  over  time,  by  reason  of  an  error  in 
the  paper  purporting  to  be  a  copy  of  the  mitti- 
mus on  which  he  was  committed.  The  supe- 
rior cotut  ordered  a  verdict  for  defendant, 
and  reported  the  case.  Judgment  for  defend- 
ant 

B.  D.  O'Connell,  for  plaintiff.  Francis  W. 
Qua,  for  defendant 

ALLEN,  J.  By  Pub.  St  C.  216,  {  28,  it  was 
made  the  offldal  duty  of  the  officer  who 
served  the  mittimus  to  leave  with  the  keeper 


of  the  prison  an  attested  copy  thereof,  wltb 
his  return  thereon,  and  this  Is  a  sufficient 
warrant  to  the  keeper  for  the  detention  of  the 
party  committed.  The  copy  takes  the  place 
of  a  precept  addressed  to  the  keeper.  It  is 
contended  for  the  plaintiff  that  the  above 
section  of  the  statute  contemplates  that  a 
correct  copy  shall  be  left  But  the  keeper 
may  and  must  assume  the  attested  copy  to 
be  correct,  unless  there  is  something  to  show 
the  contrary.  An  Inaccurate  copy  may  be 
voidable,  but  if  properly  attested,  it  will  war- 
rant the  keeper  in  detaining  the  person  com- 
mitted, at  least  until  he  knows,  or  has  rea- 
son to  believe,  that  there  is  an  error.  In  the 
present  case  the  plaintiff  should  have  taken 
steps  to  have  the  mistake  corrected,  or,  at  any 
rate,  should  have  Informed  the  defendant 
that  there  was  a  mistake.  But  he  did  n^ 
ther.  The  defendant  had  no  reason  to  tUnk 
the  copy  erroneous.  There  was  no  negligence 
on  his  part  In  fUIing  to  ascertain  the  exist- 
ence of  the  error.  Without  going  further 
than  the  facts  of  the  present  case,  we  think 
the  defendant  was  Justified  in  assuming  that 
the  copy  was  correct,  and  that  he  is  not  lia- 
ble to  the  plaintiff  in  damages.  See  WU- 
marth  v.  Burt  7  Meta  (Mass.)  257,  269,  26a 
Judgment  for  the  defendant 


(165  Mate.  2tt) 
DAVIS  T.  BADLAM  et  al. 
(Supreme  Judicial  Court  of  Maasachusetta. 
Suffolk.    Feb.  26,  1896.) 

CONSTBCOTION  OF    WlU/— FoWEB    OF   DlBPOSITIOX 

— EXECOTION. 

Testatrix  devised  to  her  husband  the  use 
of  her  real  estate  for  life,  with  power  to  sell  and 
convey  any  part  thereof,  with  the  absolute  right 
to  the  proceeds  in  case  of  sale,  and  provided  that 
if  it  remained  unsold  at  hia  deatli,  it  should  go 
to  her  heirs  at  law.  Ihe  land  was  taken  for  a 
park  by  the  city  in  whicb  it  was  situated,  and  the 
husband  appealed  to  the  Buperior  court  from  the 
award  of  damages  of  the  park  commissionera 
and,  pending  the  appeal,  died  intestate.  Held 
that,  by  appealing;,  he  elected  to  avail  himself  of 
lus  absolute  rl^ht  to  the  proceeds  of  the  land,  and 
hence  iiis  administratrix,  and  not  the  heirs  at  law 
of  his  deceased  wife,  was  entitled  to  the  damages 
finally  awarded 

Report  from  supreme  Judicial  oourt,  Suf> 
folk  county;  Oliver  Wendell  Holmes,  Judge. 

Petition  by  one  Davis,  administrator, 
against  one  Badlam  and  others,  for  construc- 
tion of  the  will  of  Anne  B.  B.  Vinson,  de- 
ceased.  On  report   Decree  rendered. 

F.  L.  Hayes,  for  Bf.  Adelaide  Vinson.  L 
R.  Clarke  and  J.  Cavanagli,  for  certain  de- 
fendants. 

ALLEN,  J.  The  case  is  thus:  Mrs.  Anne 
B.  B.  Vinson,  as  tenant  in  common  with  heae 
brothers  and  sisters,  owned  vacant  land 
which  they  inherited  from  their  father,  and 
which  had  been  in  the  family  for  many  years. 
She  died  in  1890,  leaving  a  husband,  Corne- 
lius M.  Vinson,  and  a  will,  with  the  following 
provisions:  "All  my  personal  property,  of 
every  description,  whether  now  In  my  pos- 
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aesslon  or  yet  to  be  distributed  from  my  fa- 
ther's or  mother's  estate,  I  give  to  my  hus- 
band, above  named.  I  give  him  also  the 
use  and  enjoyment  for  life  of  all  my  real  es- 
tate, with  power  to  sell  and  convey  any  part 
thereof  at  any  time,  and  to  give  deeds  of  the 
same  free  of  trust;  and,  In  case  of  such  sale, 
be  Is  to  have  the  proceeds  thereof  absolutely, 
but,  If  remaining  unsold  at  his  death,  I  give 
it  then  to  my  heirs  at  law."  Her  brothers 
and  sisters  were  her  heirs  at  law.  In  1891 
the  land  was  taken  by  the  city  of  Boston 
for  a  public  park,  und<>r  the  provisions  of  St. 
1875,  c  185.  At  this  time,  Mrs.  Vbison's 
said  husband,  Ck>mellu8,  was  life  tenant  of 
her  share  of  the  land,  with  power  of  disposi- 
tion, which  power  had  never  been  executed. 
Damages  for  the  taking  of  the  whole  lot  of 
land  were  awarded  by  the  board  of  park  com- 
missioners, but  the  brothers  and  sisters  of 
Mrs,  Vinson  and  the  said  Cornelius  were 
dissatisfied  with  the  award,  and  appealed 
therefrom,  and  in  June,  1892,  filed  In  the 
superior  court  a  petition  for  a  Jury  to  deter- 
mine and  estimate  the  amount  of  their  dam- 
ages. During  the  pendency  of  this  suit,  said 
Oomellus  died,  intestate.  After  his  death,  a 
settlement  of  the  suit  was  made,  and  the 
amount  of  damages  agreed  on  was  paid,  and 
the  share  of  the  money  representing  the  In- 
terest which  Mrs.  Vinson  bad  owned  in  the 
land  amounted  to  $4,285,  and  was  received  by 
her  administrator  In  November,  1893.  Her 
administrator  now  sets  forth  that  the  brothers 
and  sisters  of  Mrs.  Vinson  claim  this  money 
as  belcmging  to  them,  as  her  heb«  at  law; 
and  that  the  administratrix  of  said  Ciomelius 
also  claims  It,  as  belonging  to  his  estate. 

Taking  the  terms  of  Mrs.  Vinson's  will  lit- 
erally, neither  contingency  therein  provided 
for  has  happened;  that  Is  to  say,  the  land 
was  not  sold  by  Cornelius  In  his  lifetime, 
and  it  did  not  remain  unsold  at  his  death.  It 
is  contended  by  the  administratrix  of  his  es- 
tate that  the  taking  of  the  laud  by  the  city 
was  equivalent  to  a  sale  by  him.  It  is  con- 
tended, on  the  othec  band,  by  the  brothers 
and  sisters  of  Mrs.  Vinson,  that,  since  the 
land  was  not  in  fact  sold  in  her  husband's 
lifetime,  it  must  be  deemed  to  have  remained 
unsold,  notwithstanding  the  taking.  When 
land  held  under  such  a  power  of  sale  Is  taken 
by  right  of  eminent  domain  before  a  sale, 
the  money  paid  for  the  land  stands  In  its 
Idace.  Gibson  v.  Cooke,  1  Mete.  (Mass.)  76; 
H<41and  v.  Cmft,  3  Gray,  162,  180.  There- 
fore, though  the  husband  could  no  longer  sell 
the  land,  he  might  take  the  proceeds.  We 
need  not  determine  whether  such  proceeds 
would  belong  absolutely  to  him  without  his 
doing  anything  to  show  that  he  elected  to 
avail  himself  of  his  right  to  it  under  the  de- 
vise, because  we  are  of  the  opinion  that  his 
acts  which  are  recited,  In  the  absence  of  any- 
thing to  limit  or  control  the  natural  inference 
to  be  drawn  from  them,  are  sufSclent  to 
show  such  election.  If  he  took  steps  to  as- 
sert a  right  and  claim  to  the  proceeds  of  the 


land,  that  would  amount  to  such  an  election. 
His  entering  an  appeal  from  the  award,  and 
Joining  In  a  petition  for  a  jnry,  and  prose- 
cuting the  suit  until  his  death,  show  an  as- 
sertion of  a  claim  (or  a  share  of  the  dam- 
ages. 

It  is,  however,  luged  that  these  acts  may  be 
referred  to  his  Interest  as  holding  a  life  es- 
tate In  the  land,  and  that,  as  he  would  also 
have  a  life  Interest  In  the  proceeds,  he  would 
naturally  wish  to  make  the  proceeds  as  large 
as  possible;  that  all  his  acts  may  thus  be  ac- 
counted for;  and  that  it  Is  for  his  adminis- 
tratrix to  show  that  he  meant  anything  mor& 
But,  in  the  absence  of  anything  to  show  the 
contrary,  we  think  It  more  natural  and  rea- 
sonable to  infer  that  his  claim  was  for  all 
that  he  was  entitled  to  receive,  and  that  he 
was  prosecuting  the  claim  for  a  share  of  the 
proceeds  for  his  own  benefit  The  result  is 
that  the  admlnlsttatrlx  of  the  husband's  es- 
tate is  entitled  to  the  money.  Decree  accord- 
ingly 

065  Man.  2E4) 
OXFORD  V.  LBATHB. 
(Supreme  Judicial  Oonrt  of  Massachusetta. 
Middlesex.     Feb.  26,  1896.) 

Nbouobncb — Dakoerods  Premises— Liabiutt  ov 
Landlord  to  Third  Person. 
One  who  leased  a  building  for  four  flints 
to  one  whose  understood  purpose  was  to  give 

{lublic  exhibitioDS,  with  the  provision  that  the 
essor  should  take  charge  of  the  box  office  each 
night  until  the  nightly  rental  was  paid,  was  lia- 
ble for  injuries  ic  one  about  to  become  a  spectator, 
who  was  waiting,  on  a  raised  platform  in  front 
of  the  buildine,  for  the  doors  to  open,  which  re- 
sulted from  the  fall  of  the  platform  because  of 
defects  therein. 

Exceptions  from  superior  court,  Middlesex 
county. 

Action  by  one  Oxford  against  one  Leathe. 
There  was  a  verdict  for  plaintiff,  and  defend- 
ant excepta     Overruled. 

John  D.  Long  and  Thomas  Savage,  for  plain- 
tiff J.  W.  Johnson  and  H.  N.  Rice,  for  de- 
fendant 

HOLMES,  J.  This  is  an  action  against  the 
owner  of  a  building  for  personal  injuries 
caused  by  the  giving  way  of  a  platform  upon 
which  the  plaintiff  was  standing.  Some  days 
before  the  accident  the  defendant  had  made 
a  written  agreement  that  he  had  "leased  the 
Wobum  Rink  and  seats  now  therein  for  four 
nights,  August  2,  3,  4,  and  5,  1893,  buUding 
to  be  lighted,"  to  one  Gleason,  all  money  in 
the  box  office  to  be  under  the  defendant's  ctm- 
trol  until  $20  was  paid,  each  night  Gleason's 
understood  purpose  was  to  give  exhibitions 
of  horse  training.  On  the  evening  of  Au- 
gust 9th,  Gleason  was  holding  over  on  the 
foregoing  terms  by  an  oral  understanding. 
An  entertainment  was  to  take  place.  The 
plaintiff,  with  others,  had  ascended  a  flight 
of  stairs  to  the  above-mentioned  platform,  and 
was  waiting  upon  it.  In  front  of  the  entrance, 
for  the  doors  to  open,  when  it  feU. 
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It  la  not  necessary  to  consider  whether  the 
agreement  was  a  lease  or  a  license,  although 
we  regard  It  as  a  license.  Johnson  v.  Wllkin- 
Bon,  139  Mass.  3,  29  N.  B.  62;  Taylor  v.  Cald- 
well. S  Best  A  a.  826,  882.  Whatever  it  was, 
the  defendant  must  be  taken,  or  at  least 
might  have  been  found,  to  bave  contemplated 
the  use  of  the  stairs  and  platform,  as  they 
were,  by  the  public,  for  the  purpose  of  go- 
ing to  the  show.  If  the  Jury  found  that  the 
use  actually  made  of  the  platform  was  some- 
thing which  the  defendant  was  bound  to  have 
contemplated,  he  was  liable  for  any  neglect  of 
proi)er  precautions  to  make  it  safe,  whether 
Oleason,  also,  was  to  blame  or  not,  Just  as 
in  the  ease  of  premises  let  with  a  nuisance 
npon  them.  Dalay  v.  Savage,  14S  Mass.  88, 
41,  12  N.  £.  841;  CUfford  v.  Ootton  Mills,  146 
Mass.  47,  49,  15  N.  B.  84;  Flnnegan  v.  Gas 
Works  Co..  159  Mass.  811,  34  N.  B.  623 ;  IBd- 
wards  ▼.  Raihwad  Co.,  98  N.  Y.  245,  248,  253; 
Carson  v.  Godley,  26  Pa,  St  111;  Joyce  v. 
Martin,  15  R.  I.  558,  562,  10  Atl.  620;  Albert 
▼.  State,  66  Md.  825,  338,  7  AtL  697;  Foulkes 
V.  RaUway  Co.,  5  C.  P.  DIv.  16T,  159;  Id., 
4  C.  P.  Div.  267.  We  do  not  Intend  at  all  to 
enlarge  the  liability  of  landlords  in  cases 
where,  heretofore,  it  has  been  decided  that 
only  the  occupants  of  the  land  were  responsi- 
ble. We  mean,  by  "contemplated,"  more  than 
"foreseen."  A  landlord  may  regard  many 
things  as  likely  to  happen  for  which  he  will 
not  have  to  answer;  but  this  case  goes  much 
beyond  that  point  The  object  of  the  con- 
tract with  Gleason  was  that  the  public  should 
be  invited,  since  it  was  from  the  public  that 
the  defendant  was  to  get  his  pay.  At  the 
same  time  the  short  and  Interrupted  charac- 
ter of  the  occupation  allowed  to  Gleason  made 
it  obvious  that  the  safety  of  the  building 
must  be  left  mainly  to  the  defendant 

There  was  evidence  that  the  snpp<Ht  of  the 
platform  was  manifestly  defective  and,  be- 
sides what  the  Jury  may  have  found  from  the 
description,  there  was  express  testimony  that 
it  was  not  properly  constructed.  See  Lin- 
coln V.  Com.,  164  Mass.  868,  879,  41  N.  B.  489. 
Such  a  case  conld  not  be  taken  from  the  Jury. 

Exceptions  overruled. 


(166  Uaai.  278) 

ROSn  T.  FALL  RIVER  FIVS)  CBNT8  SAV. 

BANK  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.     Feb.  26,  1896.) 

MORTOiiOES  —  NOTICB  OF  FORECLOSURB  —  NSWSPA- 

FSR— Plaob  or  Publication— Statctb  or 

FkADDS— CONSTBDOTITB  TRUSTS. 

1.  A  newspaper  named  the  "D.  Rock"  was 
one  of  several  newspapers,  all  having  the  same 
contents,  but  dlSe-eot  hendings  and  date  lines, 
according  to  th^  different  towns  of  their  destina- 
tion, printed  in  F.,  and  entered  at  the  post  office 
there,  and  fron.  there  sent  to  the  towns  whose 
names  they  bore  respectively.  The  D.  Bock  was 
sent  by  mail  to  its  subscribers,  and  by  express, 
for  sale  and  distribution,  to  an  agent  at  D.,  who 
kept  an  office  called  the  "Office  of  the  D.  Rock"; 
but  the  pnblisbers  uf  the  paper  paid  no  office  ex- 
penses there,  and  the  agent  got  his  pay  in  com- 


missions on  sales.  Eeld,  that  the  pap«.r  was  not 
published  at  D.,  within  Pnb.  St.  c.  181,  i  17,  re- 
quiring notices  of  mortgage  foreclosure  sales  to 
be  printed  in  a  newspaper,  if  there  be  any,  pub- 
lished in  the  town  wherein  the  mortgaged  prem- 
ises are  situated. 

2.  An  agreement  by  a  purchaser  at  mortgage 
foreclosure  sale  that,  for  the  amount  paid  for  the 
premises,  he  will  reconvey  them  to  the  mortgagor, 
IS  without  consideration. 

8.  An  agreement  by  a  purchaser  of  mortgaged 
premises  at  foreclosure  sale  ttuit,  for  the  amount 
paid  for  the  proi>erty,  he  will  reconvey  to  the 
mortgagor,  is  wi-nin  the  statute  of  frauds. 

4.  The  fact  that,  in  reliance  thereon,  the 
mortgagor  made  arrangements  with  the  mortga- 
gee whereby  the  lorohaser  was  enabled  to  bid  in 
the  property  at  a  low  price,  did  not  take  the  case 
out  of  the  statute,  <io  as  to  make  the  contract  en- 
forceable by  way  of  trust 

Report  from  supreme  Judicial  court,  Bris- 
tol county. 

Bill  by  Mary  C.  Rose  against  the  FaU  Riv- 
er Five  Cents  Savings  Bank  and  others.  On 
report    Bill  dismissed. 

Albert  B.  Avery,  for  plalntlfr.  Jackson, 
Slade  &  Borden,  for  defendant  Fall  River 
Five  Cents  Sav.  Bank.  Fletcher  Banney, 
for  defendant  A.  A.  Moore. 

HOLMES,  J.  This  is  a  biU  to  set  aside  a 
foreclosure  sale  under  a  power  in  a  mort- 
gage, and  to  redeem.  The  ground  on  which 
the  sale  is  alleged  to  be  void  is  that  notice 
of  it  was  not  printed  in  a  "newspaper.  If 
there  is  any,  published  in  the  town  wherein 
the  mortgaged  premises  are  situated,"  as 
required  by  Pub.  St  c  181,  |  17.  The 
premises  are  in  the  town  of  Dighton.  The 
publication  was  in  the  FaU  River  News. 
The  question  is  whether  there  was  any  news- 
paper published  in  Dighton.  The  paper  re- 
lied on  by  the  plaintiff  was  one  called  the 
"Dighton  Rock."  It  appeared  that  newa- 
papers  all  having  the  same  contents,  but  baT> 
ing  different  headings  and  date  lines,  ac- 
cording to  the  16  different  towns  of  their 
destination,  were  printed  in  FaU  River,  en- 
tered at  the  post  oflice  there  as  second-class 
maU  matter,  and  sent  out  thence  to  the  dif- 
ferent towns.  In  FaU  River  the  sheet  was 
caUed  the  "Fall  River  Advertiser";  in  other 
places,  respectively,  the  "Somerset  Times," 
"Freetown  Journal,"  "Swansey  Record,"  etc. 
The  Dighton  Rock  was  mailed  from  Fall 
River  to  Its  30  regular  subscribers,  and  two 
or  three  times  as  many  copies  were  sent  by 
express  to  Dighton,  for  sale  and  distrilration. 
The  only  fact  looking  Uke  a  domicUe  in 
Dighton  was  that  the  so-called  local  agent 
there  had  over  his  office  door  a  sign  "office 
of  the  Dighton  Rock.  Book  and  Job  Print- 
ing." But  the  publishers  of  the  paper  paid 
no  office  expenses  there,  and  the  agent  got 
his  pay  In  commissions  upon  sales  and  orders 
for  printing. 

We  are  of  opinion  that  the  Dighton  Rock 
was  not  published  in  Dighton,  and  that  the 
foreclosure  was  fulid  Assuming  that  pa- 
pers printed  from  the  same  type,  with  or 
without  different  names,  might  be  published 
In  different  towns,  witlUn  the  meaning  of  the 
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Htatiite,  In  this  incrtance  all  the  15  beads  of 
the  Hydra  had  their  homes  in  Fall  Blver. 
The  word  "pnblishod"  Is  used  In  the  statute 
not  quite  In  the  same  sense  in  which  it  might 
be  used  In  libel,  but  refers  to  the  home  office 
of  the  paper.  There  was  but  one  place  of 
management,  and  the  paper  was  glren  to  the 
world  from  there,  not  only  under  its  other 
names,  but  as  the  Dlghton  Rock,  so  far  as  it 
had  regular  subscribers.  If  the  Tiews  of  the 
IMUtles  can  be  gathered  from  their  stlpula- 
tiona,  it  is  to  be  observed  that  the  mortgage 
required  publication  in  a  newspaper  printed 
In  Fall  River. 

▲  rather  faint  attempt  was  made  to  sup- 
port the  bin  upon  the  difTereat  ground  that 
tSe  defendant  Monroe  orally  promised  the 
plaintiff  that,  if  she  wished,  he  would  sell 
the  premises  back  to  her  for  what  it  cost 
him,  and  that  she  thereupon  saw  the  bank 
i^cers  for  the  purpose  of  enabling  him  to 
get  it  as  cheaply  as  possible.  She  did  not 
promise  to  buy  the  property  back,  although 
she  Intended  to  do  so  if  she  could.  The 
promise  was  without  consideration,  and  It 
was  within  the  statute  of  frauds  as  to  the 
sale  of  lands.  Pub.  St  a  78,  S  1,  cL  4; 
Browne,  St  Frauds  (5th  Bd.)  ({  M.  445,  ft 
fln.  There  was  no  semblance  of  agency  in 
the  purchase,  althoTigh,  even  when  the  mort- 
gagee promises  to  buy  for  the  mortgagor,  it 
is  settled  in  this  state  that  there  is  no  con- 
struetive  trust  An  agreement  bad  under 
the  statute  cannot  be  made  effectual,  either 
ty  way  of  contract  or  by  way  of  trust  merely 
by  being  relied  upon.  Bouike  t.  Gallauan,  100 
Mass.  195,  35  N.  B.  460. 

Bill  dismissed. 


(US  Hwi.  267) 

CONTENT  V,  NEW  TOBK;  N.  H.  &  H.  R. 
CO. 

(Supreme  Jadldal  Ooiirt  of  Massachusetts. 
Suffolk.     Feb.  26,  1896.) 

MaSTIR  AKD  BsRVAKT — ASSDHFIIOK  OF    RiSK. 

In  an  actioi.  by  a  brakeman  for  iDJuries, 
It  appeared  that  plaintiff  was  going  from  the  top 
vt  a  freight  car,  on  ■  side  ladder,  to  imconple  it 
from  the  engine,  when  be  was  struck  by  a  Star 
ITnion  car,  standing  oo  n  side  track;  that  plain- 
tiff was  an  experienced  railroad  man;  that  Star 
Union  cars  were  somewhat  larger  than  ordinary 
freight  cars,  and  tiie  aixe  and  use  of  such  can 
were  known  to  plaintiff;  that  the  side  tracks  were 
generally  filled  with  freight  cars;  that  at  the 
place  where  plaintiff  was  injured  the  side  track 
was  parallel  with  the  track  on  which  he  was  rid- 
ing; and  that  \*  vaa  dark  at  the  time  plaintiff 
was  struck.  Beld.  that  plaintiff  had  assumed  the 
risk. 

Exceptions  from  superior  court,  Suffolk 
county;   Caleb  Blodgett  Judge. 

Action  by  Nicholas  Ciontent  against  the 
New  York,  New  Haven  &  Hartford  Railroad 
Company  for  personal  injuries  caused  by  de- 
fendant's negligence.  There  was  a  verdict 
for  plaintiff,  and  defendant  excepts.  Excep- 
tions sustained. 

The  third  count  of  plaintiff's  declaration,  on 
M'^ch  he  elected  to  go  to  the  Jury,  Is  as  fol- 


lows: "And  the  {rialntUT  saya  that  am  or 
about  the  13th  day  of  December,  1883,  white 
In  the  exercise  of  due  care,  and  working  for 
the  defendant  corporation  on  its  line  of  rail^ 
road  in  what  is  known  as  the  'Back  Bay 
Yard,'  in  the  city  of  Boston,  he  was  injured 
by  reason  of  the  carelessness  and  negligence 
of  some  person  in  the  service  of  the  defendant 
who  has  charge  or  control  of  a  train  upmi 
the  defendant's  road.  And  the  plaintiff  fur- 
ther says  that  said  carelessness  and  negli- 
gence consisted  in  leaving  a  cor  npon  a  side 
track  In  such  close  proximity  to  the  main 
track,  that  while  the  plaintiff  was  coming 
down  the  side  ladder  of  the  car  upon  which 
he  was  working,  he  was  struck  by  said  car 
on  said  side  track,  and  severely  Injured. 
And  the  plaintiff  further  says  tliat  he  haa 
suffered  greatly  in  body  and  mind  for  a 
long  time,  to  wit  the  present  time,  and 
has  been  In  the  past  since  the  time  of 
said  injuiy,  and  will  be  In  the  future,  imable 
to  do  any  woric  And  the  plaintiff  farther 
says  that  due  notice  of  the  time,  place,  and 
cause  of  said  Injury  was  given  to  the  de- 
fendant as  required  by  law.  All  three  counti 
being  for  the  same  cause  of  action." 

The  evidence  ahowed  that  plaintiff  was  an 
experienced  railroad  man;  that  he  was  in- 
jured while  coming  down  the  side  ladder  ot 
a  car,  by  being  struck  by  a  Star  Unlcn  car 
standing  on  the  side  track;  that  such  cars 
were  often  on  snch  tracks,  and  were  larger 
than  ordinary  freight  cars,  which  also  was 
known  to  plaintiff;  that  the  side  track  was 
parallel  with  the  track  on  which  plaintiff  was 
riding;   and  that  it  was  dark  at  the  time. 

S.  A.  Fuller,  for  plaintiff.  Benton  4b 
Cboate,  for  defendant 

ALLEN,  J.  There  was  no  conflict  in  the 
evidence  as  to  the  material  points.  The  post- 
tion  of  the  tracks  was  open  and  visible.  Tbo 
nse  and  the  size  of  the  Star  Union  can  wen 
known  to  the  plaintiff.  The  side  tzacks  wers 
used  as  storage  tracks,  and  were  generally 
filled  with  cars.  At  the  place  where  the 
plaintiff  was  hurt  the  side  track  was  parallel 
with  the  track  upon  which  he  was  riding,  and 
had  not  begun  to  curve  in  towards  the  other 
track.  If  the  car  had  been  left  upon  the 
curve,  nearer  the  point  of  Junction,  the  case 
would  be  different;  but  Its  distance  from 
the  track  upon  which  the  plaintiff  was  riding 
was  no  less  than  it  must  necessarily  be.  If 
standing  upon  the  side  tradt  at  all.  The  de- 
fendant did  not  owe  it  as  a  duty  to  the  plain- 
tiff to  change  the  position  of  Its  tracks,  or 
to  discontinue  the  use  of  Star  Union  car* 
upon  its  railroad,  or  to  make  a  change  In  Its 
custom  of  storing  these  and  other  cars  upon 
the  side  track;  and  therefore.  In  a  legal 
sense,  the  defendant  was  guilty  of  no  breach 
of  duty  and  of  no  negligence  towards  liim. 
If  the  plaintiff  entered  Into  the  employment 
of  the  defendant,  he  must  be  held  to  have 
assumed  the  risk  arising  from  these  things. 
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O'Bialey  v.  OasUght  Oa,  158  Mass.  1S8,  S2 
N.  B.  U19;  Flak  v.  Railroad  Oo^  168  Mass. 
238,  33  N.  E.  610;  Gleaaon  t.  Ballroad  Ck>.. 
159  Mass.  68,  34  N.  £}.  79;  Klelnest  ▼.  Kun- 
baidt,  160  Mass.  230,  35  N.  B.  458;  Gold- 
tbwalt  T.  Railway  Co.,  160  Mass.  554,  36  N. 
E.  486;  Thain  v.  Railroad  Co.,  161  Mass. 
353,  37  N.  E.  309;  Goodes  t.  Railroad  Co., 
162  Mass.  287,  38  N.  E.  500;  Loyejoy  t.  Rail- 
road Corp.,  125  Mass.  70;  Tattle  r.  Railway 
Co.,  122  U.  S.  189,  7  Sup.  Ct  U66.  Excep- 
tions sustained. 

(US  Man.  W) 

BARBER  et  al.  t.  GOBURN. 

SAME  T.  SAFFORD  et  al. 

(Supreme  Judicial  Court  of  MassacbusettiL 

Soffoik.    Feb.  28,  1896.) 

COHTBAOT — CONSIDBBATIOH. 

The  general  coTernment,  under  a  contract 
for  street  txaving,  rtserred  10  per  cent  of  the 
contract  price  as  aecnrity  for  the  contractor' b 
ooTenant  to  Iceep  the  peTement  in  repair  for  three 
years,  and  invested  that  sum,  as  required  by  the 
contract,  in  United  States  bonds.  The  contractor 
assigned  this  fund  and  the  title  to  the  bonds  to 
another  firm,  as  aecnrit*  for  a  loan.  PlaintiCFs 
thereafter,  at  request  of  the  contractor,  made  re- 
pain  under  the  contract,  and  filed  a  claim  there- 
for with  the  secretary  of  the  treasury.  The  sec- 
retary refusing  to  deliver  the  txinds  till  all  claims 
for  repairs  under  the  contract  had  been  paid, 
the  assignee  firm  offered  to  pay  all  claims  for  re- 
pairs for  which  the  fund  was  held  as  security, 
and  save  the  contractor  harmless;  and  plain- 
tiffs, relying  on  this  promise,  withdrew  their 
daim  from  the  secretnry  of  the  treasury.  Held,, 
that  the  assignee  firm,  on  acceptance  by  it  of 
the  Iranda,  became  liable  in  contract  for  the 
payment  of  plaintiffs'  claims,  which  plaintiffs 
could  enforce  in  an  action  in  their  own  name. 

Exceptions  from  superior  court,  Suffolk 
county;  John  W.  Hammond,  Judge. 

Separate  actions  by  A,  L.  Barber  and  oth- 
ers against  Charles  F.  Cobum,  surviving 
partner,  and  W.  Marie  Saftord  and  others, 
administrators,  of  James  O.  Safford,  deceas- 
ed, partner  of  tbe  firm  of  James  O.  Safford 
A  Co.,  for  work  and  materials  famished, 
and  for  which  tbe  firm  became  liable,  were 
consolidated.  There  was  a  finding  for  plain- 
tUfs,  and  defendants  bring  exceptions.  Ex- 
ceptions overmled. 

Chas.  F.  Kittredge,  for  pialntUTs.  Moor- 
fleld  Storey,  for  defendants  W.  M.  SafTord  and 
others.  B.  F.  Hayes,  for  defendant  Chas.  F. 
Cobum. 

KNOWI/rON.  J.  The  plalntlfEs  seek  to  re- 
cover tbe  amount  of  a  bill  due  tbem  for  la- 
bor and  materiahi  furnished  to  the  Oraham- 
Ite  &  Trinidad  Asphalt  Paving  Company  in 
repairing  the  pavement  of  Pennsylvania  av- 
enue, In  the  city  of  Washington.  This  com- 
pany had  a  contract  with  a  board  of  comtnis- 
slonera  constituted  under  an  act  of  the  con- 
sress  of  the  United  States,  whereby  it 
agreed  to  pave  the  avenue;  and  It  gave  a 
bond,  with  sureties,  to  keep  the  pavement  In 
good  repair  for  the  term  of  three  years,  and 
left  in  the  treasury  of  tbe  United  States  10 


per  cent  of  the  cost  of  the  work,  as  a  roar' 
anty  fund  and  an  additional  security  to  keep 
the  pavement  In  repair,  which  ftmd  was  in- 
vested In  bonds  of  the  United  States,  all  in 
accordance  with  the  requirements  of  tbe  act 
of  congress.  The  work  for  which  the  plain- 
tiffs claim  payment  was  done  in  repairing 
defects  in  the  pavement  before  the  expira- 
tion of  the  three  years.  Before  this  work 
was  done  by  the  plaintiffs  the  bonds  were 
assigned  by  the  pavement  company,  through 
a  third  party,  to  tbe  defendants,  as  security 
for  a  loan.  After  finishing  the  work  the 
plaintiffs  endeavored  to  secure  payment  for 
it  from  this  ftmd  in  the  treasury  of  the 
United  States,  and  one  of  tbe  firm  testified 
that  he  called  upon  the  treasurer,  and  also 
upon  the  secretary  of  the  treasury,  and  noti- 
fied each  of  them  of  the  claim,  and  was- 
promised  by  each  that  the  bonds  should  not 
be  delivered  until  they  had  an  opportunity 
to  file  their  claim.  The  defendant  Cobum 
testified  that  the  government  had  certain 
claims,  and  demanded  payment  of  tbem  be- 
fore it  would  pay  the  bonds.  The  govern- 
ment also  required  some  action  by  the  pav»' 
ment  company,  in  addition  to  the  original  as- 
signment, before  it  would  deliver  tbe  bond* 
to  the  defendants.  Thereupon,  at  a  meet> 
Ing  of  officers  of  tbe  pavement  company^ 
called  at  the  request  of  the  defendants'  coun- 
sel, the  paper  was  signed  on  wbich  these  ae* 
tlons  are  brought,  as  follows: 

"New  York,  August  12,  1880.  General  W, 
W.  Averill,  President  Grahamite  &  Trinidad 
Pavement  Company— Dear  Sir:  Our  clients, 
James  O.  Safford  &  Company,  advise  us  that|. 
out  of  the  fund  held  by  the  United  States  for 
securing  repairs  of  Pennsylvania  avenue 
pavement,  which  was  heretofore  assigned  to 
Llbbey,  Bartlett  &  Kimball,  and  to  wbichr 
through  them,  we  are  entitled,  they  are  wil- 
ling to  pay,  and  will  pay,  to  the  parties  who 
have  made  repairs  for  which  said  fund  i» 
held  as  security,  the  amount  of  said  repairs, 
and  save  tbe  pavement  company  harmless 
therefor.  In  the  event  they  (Safford  &  Com- 
pany) shall  receive  from  the  United  State* 
the  said  fund  or  bonds  into  which  it  ha* 
been  invested.  Very  respectfully,  etc..  Shell- 
abarger  &  Wilson. 

"We  approve  this:  James  O.  Safford  & 
Company." 

Mr.  Wilson,  of  the  firm  of  SheUabarger  & 
Wilson,  one  of  the  defendants'  counsel,  who 
drew  and  signed  this  paper,  testified  that  the 
reference  to  repairs  in  the  paper  was  to  re- 
pairs reputed  to  be  made  by  the  plaintiffs, 
and  there  was  evidence  indicating  that  there 
were  other  similar  claims  for  repairs  which 
bad  been  presented  to  the  treasurer  of  tbe 
United  States. 

The  auditor  found,  among  other  things, 
"that  tbe  treasury  officials  refused  to  p9if 
tbe  ten  per  cent  reserved  as  security  for  tbe 
faithful  performance  of  the  contract  with 
said  pavement  company  until  all  the  claim* 
made  for  work  and  labor  on  said  pavement 


Digitized  by 


Google 


96 


NOBTHEASTBBN  BBPORTBB,  VoL  43. 


(Maaa. 


within  tbe  three  years  mentioned  In  the  act 
of  concrress  heretofore  referred  to  had  been 
paid,  and  that  the  claim  for  which  this  ac- 
tion was  brought  was  recognized  by  said 
officials  as  one  of  those  claims,  and  said 
bonds  were  not  given  np  to  said  Safford  & 
Co.,  except  with  the  consent  of  the  plaintiUs, 
and  that  said  agreement  contained  in  said 
Exhibit  A  was  consideration  for  said  con- 
sent," and  that  the  agreement  abore  quoted 
"was  understood  by  all  parties  to  it  to  In- 
clude this  claim  of  the  plalntifls."  In  con- 
nection with  certain  requests  of  the  defend- 
ants, be  also  found  "that  upon  the  whole  ev- 
idence the  plaintiffs  can  maintain  their  ac- 
tion; that  the  work  done  by  the  plaintifCs, 
of  repairing  the  Pennsylvania  avenue  pave- 
ment, for  gruarantying  which  defendants' 
bonds  were  held  as  security,  and  which 
work  was  necessarily  to  have  been  done  be- 
fore defendants'  Arm  could  obtain  the  bonds, 
and  which  work  the  government  bad  a  right 
to  do  and  deduct  the  expenses  from  the 
amount  of  said  bonds,  although  done  at  the 
request  of  the  pavement  company,  was  for 
the  defendants'  benefit,  and,  although  it  did 
not  create  a  lien  on  the  bonds,  it,  connected 
with  the  plaintiffs'  withdrawal  of  their 
claim  from  the  treasury  department,  was 
good  consideration  for  the  agreement  dated 
August  12,  1880,  signed  by  Shellabarger  & 
WUson  and  J.  O.  SafTord  Sc  Co.,  to  pay  the 
parties  who  have  made  repairs  for  which 
[repairs]  said  fund  Is  held  as  security  to  the 
amount  of  said  repairs,  and  that  the  plain- 
tlfts  were,  among  others,  the  'parties  who 
have  made  repairs,'  and  were  the  parties, 
among  others,  intended  and  Included  in  said 
agreement  of  August  12,  1880,  and  that  by 
reason  of  said  agreement  the  plaintiffs  with- 
drew the  notice  of  their  claims  for  said  re- 
pairs which  had  been  given  at  the  treasury 
department,  and  did  their  part,  and  render^ 
ed  valuable  services  to  J.  O.  Safford  &  Co., 
In  enabling  them  to  obtain  the  bonds;  that 
he  agreement  of  August  12,  1880,  was  an 
agreement  between  J.  O.  SafBord  &  Co.  and 
tbe  plaintiffs,  as  well  as  between  J.  O.  Saf- 
ford &  Co.  and  the  pavement  company;  and 
that  the  plaintiffs  can  maintain  suit  thereon 
In  their  own  name."  At  the  trial,  before  a 
Justice  of  the  superior  court,  the  auditor's  re- 
port was  tbe  only  evidence  offered;  and  the 
Judge  found  from  it  "that  the  agreement 
was  made  with  an  intention  that  the  plain- 
tiffs should  know  of  It,  and  that  the  plain- 
tiffs were  informed  of  it  and  acted  upon  it" 

We  are  of  opinion  that  there  was  evidence 
to  warrant  all  of  the  auditor's  findings  of 
fact,  as  well  as  the  finding  of  the  Judge.  In- 
deed, the  auditor's  findings  of  fact  do  not 
seem  to  liave  been  attacked  in  the  superior 
court  by  a  request  for  a  ruling,  or  otherwise, 
and  they  are  not  open  to  question  here.  Col- 
lins V.  Wickwire,  162  Mass.  143, 38  N.  E.  865. 

At  the  time  of  making  the  writing  relied 
upon  by  the  plaintiffs,  tbe  defendants  de- 
irired  to  obtain  the  bonds  in  the  treasury  ot 


the  United  States.  They  could  not  get  them 
without  a  withdrawal  of  the  claims  of  the 
plalntifls  and  others,  and  without  some  fur- 
ther action  on  the  part  of  the  pavement  com- 
pany. To  get  the  bonds  without  difficulty, 
they  were  willing  to  give  their  promise  to 
pay  these  claims.  It  is  immaterial  whether, 
at  the  end  of  expensive  litigation,  it  might 
have  been  decided  that  their  original  assign- 
ment from  the  pavement  company  was  suffi- 
cient to  entitle  them  to  the  bonds,  and  that 
the  claims  of  the  plaintiffs  and  others  could 
not  be  collected  out  of  the  fund  without  their 
consent  The  bonds  were  held  by  the  Unit- 
ed States,  and  they  could  enforce  their  right 
to  them  only  in  such  ways  as  congress  pre- 
scribed. It  was  a  valuable  consideration 
for  their  promise  that  the  obstacles  which 
prevented  a  voluntary  payment  by  the  treas- 
ury were  to  be  removed.  The  writing, 
which  was  prepared  by  their  counsel,  and 
indorsed  in  their  own  hand  with  their  ap- 
proval, was  in  the  form  of  an  offer  to  whom 
it  might  concern.  It  was  addressed  to  the 
president  of  the  pavement  company,  appar- 
ently to  be  communicated  to  those  whose  ac- 
tion might  be  needed,  and  who  might  take 
advantage  of  it.  It  was  made  conditional 
upon  the  receipt  of  the  bonds.  It  was  acted 
upon  by  the  pavement  company,  who  did 
what  was  necessary  to  remove  one  obstacle 
in  the  way  of  the  delivery  of  the  bonds.  It 
was  then  communicated  to  the  plaintiffs, 
who  acted  upon  it  by  informing  the  United 
States  treasurer  that  they  were  willing  to 
have  him  deliver  the  bonds  without  holding 
them  longer  for  their  claim.  The  offer  was 
made  to  be  acted  upon,  and,  when  accepted 
and  acted  upon  by  tbe  pavement  company,  a 
consideration  on  its  side  was  furnished, 
which  made  it  a  binding  contract  between 
the  pavement  company  and  the  defendants, 
subject  to  tbe  condition  that  the  defendants 
should  receive  the  bonds.  When  it  was  ac- 
cepted and  acted  upon  by  tbe  plaintiffs,  by 
their  withdrawal  of  their  informal  claim 
from  the  treasurer's  office,  they  furnished  a 
consideration  on  their  part  which  changed 
the  offer  into  a  binding  contract,  subject  to 
the  condition  expressed  in  it,  that  the  bonds 
Should  be  received.  When  the  bonds  were 
subsequently  received  by  the  defendants, 
their  promise  to  the  plidntlffs  to  pay  became 
absolute.  We  are  of  opinion  that  the  Judge 
of  the  superior  court  rightly  ruled,  upon  the 
facts  found  by  the  auditor  and  by  himself, 
that  the  plaintiffs  were  entitled  to  recover. 
Bzceptions  overruled. 

(165  Mass.  215) 

COOK  V.  JOHNSON  et  ox.  (two  cases). 

(Supreme  Jadic'al  Court  of  Massachuaetta. 

Worcester.     Feb.  26,  1888.) 

lloBTOAGB — Fersoxai.  Liabiutt  ov  Mohtqaoob 

— Dbbd  Absoluts — Farol  Eviobnoe. 

1.  There  may  be  a  mortgage  withoat  personal 

liability  on  the  pnrt  of  the  mortgagor,   as  the 

mortgagee   may  agiee  to  look  to  the  land  for 
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payment,  aotl  maj  iwnutin  IlaUe  to  accoont  to 
the  mortgagor  for  any  sarplns  which  he  receives 
above  hia  debi^  and  the  estate  conveyed  may  con- 
tinne  subject  to  redemptipu,  tho-igh  the  mortga- 
goris  nnderno  personal  liabilityto  themortgagea 
2.  Where  defendants,  who  were  indebted  to 
plaintiff  on  certain  notes,  and  for  hay,  execnted 
a  deed  to  plaintiff,  and  plaintiff  gave  back  an 
agreement  that  If  he  sold  the  land  for  more  than 
enough  to  pay  defendants'  indebtedness  to  him, 
he  would  pay  over  the  balance  to  them,  parol 
evidence  Is  admissible  to  show  that  the  deed  was  • 
execnted  in  payment  of  the  notes  theretofote 
made  to  plaintiff,  and  also  of  a  note  executed  con- 
temporaneously with  th(>  deed  and  claimed  to' 
have  been  given  to  plamtiSs  to  &f  the  amount 
due  for  the  hay. 

EzceptioDS  from  roperior  court,  Worcester' 
coauty. 

Actions  by  Oliver  K.  Cook  against  Charles 
H.  Jolmaon  and  against  Annette  J.  Johnson 
to  recover  the  balance  due  on  certain  notes. 
There  was  a  Judgment  for  defendants,  and 
plaintiff  excepts.     Exceptions  overruled. 

a  I*  Parlcer  and  H.  L.  Parker,  Jr.,  for  plaln- 
tlfl.  WlUlam  A.  GUe  and  Buiton  W.  Potter, 
for  defendants. 

MORTON,  J.  The  defendants  are  husband 
and  wife,  and  were  Jointly  and  severally  lia- 
ble to  the  plaintiff  on  a  note  for  $800,  dated 
April  1, 1886.  The  husband  was  also  Indebt- 
ed to  him  for  $300  for  "rent  of  farm,"  and  $70 
for  "hay,  etc"  A  note,  bearing  date  April 
1,  1889,  was  given  by  the  husband  to  the 
^Intlff  for  the  rent  On  the  13th  «f  the 
same  April,  the  defendants  conveyed  to  the 
{daintUf  certain  real  estate  by  absolute  deeds, 
and  at  the  same  time  the  husband  gave  to 
the  plaintiff  a  note  for  the  "hay,  eta,"  and  the 
plaintiff  gave  back  to  the  wife  a  written 
agreement,  not  under  seal.  In  which  he 
agreed,  according  to  the  testimony  of  the  de- 
fendants, that,  if  be  sold  the  property  for 
more  than  enough  to  pay  him,  he  would  pay 
over  the  balance  to  her.  They  also  testified 
that  the  deeds  were  given  In  payment  of  the 
notes.  The  testimony  on  behalf  of  the  plain- 
tiff tended  to  show  that  the  deeds,  though  ab- 
solute In  form,  were  given  as  collateral  securi- 
ty for  the  notes,  and  that  the  agreement  so 
stated,  and  were  not  payments. 

We  assume,  in  favor  of  the  plaintiff,  that 
the  deeds  and  agreement  constituted  a  mort- 
gage, as  he  contended,  and  as  the  court  in- 
structed the  jury,  though  It  may  be  doubtful 
If  they  did  at  law.  Flint  t.  Sheldon,  13  Mass. 
443;  Kelleran  y.  Brown,  4  Mass.  443;  Flagg 
T.  Mann,  14  Pick.  467;  Bodwell  v.  Webster, 
18  Pick.  411;  Baton  ▼.  Green,  22  Pick.  526; 
Gl&rke  v.  Sibley,  13  Mete.  (Mass.)  210;  French 
▼.  Sturdivant,  8  GreenL  246;  Wilson  v.  Par- 
shall,  129  N.  T.  228,  29  N.  E.  297;  Rogers  v. 
Beach,  115  Ind.  418,  17  N.  B.  609.  In  equity, 
It  la  clear  that  they  would  constitute  a  mort- 
gage, and  it  Is  possible  that  the  equitable  rule 
should  prevaiL  Kelleran  t.  Brown,  supra; 
EJaton  ▼.  Oreen,  supra;  Campbell  t.  Deaj> 
bom,  109  Mass.  130;  Pond  v.  Eddy,  113  Mass. 
148;  Hassam  v.  Barrett,  115  Mass.  256;  Cul- 
leDT.  Carey,  146  Mass.  60, 15  N.B.  131.  How- 
T,43ii.sJio.l— 7 


ever  that  may  be,  (he  plalntlfC  cannot  com-' 
plain,  if  he  were  disposed  to,  sincie  the  court 
took  his  view  of  the  transaction,  and  regard- 
ed U  as  a  mortgage.  But  It  is  well  setUed 
that  there  may  be  a  mortgage  without  per- 
sonal liability  on  the  part  of  the  mortgagor 
for  the  debt  which  the  mortgage  secures. 
Rice  v.  Rice,  4  Pick.  340;  Campbell  v.  Dear- 
bom,  supra;  Mills  v.  Darling,  43  Me.  665; 
Glover  v.  Psyn,  19  Wend.  518;  1  Washb. 
Real  Prop.  (Ist  Ed.)  481,  482.  The  mortgagee 
may  agree  to  look  to  the  land  for  payment, 
and  may  remain  liable  to  account  to  the 
mortgagor  for  any  surplus  which  he  receives 
over  and  above  his  debt,  and  the  estate  con- 
veyed may  continue  subject  to  redemption, 
although  the  mortgagor  Is  under  no  personal 
liability  to  the  mortgagee.  This  want  of  mu- 
tuality is  not  destructive  of  the.  character  of 
the  transaction  as  a  mortgage.  1  Washb. 
Real  Prop.,  supra.  The  fact  that  the  trans- 
action constituted  a  mortgage  was  not,  there- 
fore. Inconsistent  with  the  extinguishment  of 
personal  liability  on  the  part  of  the  defend- 
ants. It  was  a  question  of  fact,  for  the  Jwy, 
whether  the  deeds  were  taken  in  payment,  as 
the  defendants  insisted  they  were,  or  whetV 
er  the  defendants  remained  liable  on  the 
notes,  and  the  deeds  were  taken  as  collateral 
security,  as  the  plaintiff  contended  was  the' 
case.  This  was  the  question  which,  as  we 
understand  the  Instructions,  the  presiding  jus- 
tice submitted  to  the  Jury,  and  which  they 
found  in  favor  of  the  defendants. 

The  plaintiff  contends,  in  substance,  that 
this  finding  may  have  been  based  upon  evi- 
dence which  the  Jury  were  improperly  allow- 
ed to  consider.  His  contention  Is  that  the 
notes,  agreement,  and  deeds  constituted  one 
transaction,  and  that  the  parties  could  not 
add  to  or  vary  by  parol  the  effect  of  the  con- 
tract thus  entered  Into.  He  further  contends 
that  the  evidence  as  to  payment  tended  to 
vary  or  add  to  the  contract  But  It  Is  to  be 
observed  that  neither  the  $S00  note  nor  the 
$300  note  was  given  as  a  part  of  the  final 
transaction.  The  former  had  been  given  more 
than  three  years  before,  and  the  latter  about 
a  fortnight  The  $70  note  was  the  only  one 
that  was  given  at  the  time  of  the  final  trans- 
action, and  there  was  competent  evidence  on 
which  the  Jury  might  have  found  that  that 
was  given  merely  to  fix  the  amount  due  for 
"hay,  etc."  The  notes  not  being  a  part,  then, 
of  the  final  transaction,  the  question  remain- 
ed what  was  the  consideration  of  the  mort- 
gage which,  the  court  ruled,  the  written  agree- 
ment and  deeds  constituted.  And  we  think 
tt  is  clear  that  It  was  competent  for  the  de- 
fendants to  show  that  it  was  the  extinguish- 
ment of  personal  liability  on  their  part  on 
the  notes  previously  given  and  on  the  $70 
note.  And  for  the  purpose  of  showing  that 
they  were  entitied  to  put  in  evidence  of  the 
circumstances  surrounding  the  entire  trans- 
action, prdimlnary  as  well  as  final,  Including 
combinations  between  them  and  the  plaintiff. 
This  testimony  seems,  Indeed,  to  have  gone  ia 
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without  any  objection'  on  the  part  of  the 
plaintiff.  It  ma.?  be  said,  also,  that  there 
was  nothing  in  the  evidence  regarding  pay- 
ment that  tended  to  vary  or  contradict  any- 
thing contained  In  the  deeds  or  agreement 
Exceptions  oTermled. 


(165  Hasa.  240) 

COWDBN  T.  JACOBSON  et  al. 

(Snpreme  Judicial  Court  of  MamachasettB. 

Worcester.    Feb.  26,  1806.) 

BXBCOTOBa    AND    AdK  1NI8TBATOB8  —  KSTATBS     IK 
Two  COMMORWCALTHB— FaTMBNT  Of 

Claws— Appbai. 

1.  Where  the  only  appeal  from  a  decree  of 
a  probate  court  is  by  the  administrator,  from  the 
disallowance  of  certain  items  in  his  account, 
anch  disallowance  is  the  only  qnestion  for  re- 
Tiew. 

2.  An  intestate  who  Uyed  in  Connecticnt 
owned  real  and  personal  property  there,  and  real 
property  in  Massachusetts.  An  administrator 
was  appointed,  to  act  as  snch  in  both  states.  A 
debtor  living  in  Massachusetts  presented  his 
claim  in  Connecticut,  but  the  court  refused  to  al- 
low it,  except  subject  to  the  priorities  of  the 
Connecticut  debts;  and,  after  payment  of  claims 
to  Connecticnt  creditors,  the  balance  of  the  es- 
tate there  was  distributed.  Afterwards  the  ad- 
ministrator obtained  a  licoise  from  the  probate 
court  in  Massachusetts  to  sell  the  property  for 
payment  of  debts,  and  the  heirs  had  notice  of 
the  petition,  as  well  as  of  the  distribution  of  the 
Connecticut  property.  The  property  was  sold, 
and  applied  to  payment  of  such  debt,  and  others, 
in  Massachusetts.  Held,  that  the  sale  could  not 
be  attacked  in  a  collateral  proceeding  to  confirm  a 
report  of  the  administrator, 

3.  In  such  case  the  funeral  expenses  of  the 
Intestate,  who  was  buried  In  Massachusetts, 
were  properly  paid  from  the  proceeds  of  the 
Massachusetts  property. 

Report  from  supreme  judicial  court,  Worces- 
ter county;   W.  A.  Field,  Judge. 

Appeal  by  Mirlck  H.  Cowden,  adminis- 
trator of  the  estate  of  Jennie  C.  Chase,  from 
a  decree  of  the  probate  court  of  Worcester 
county  disallowing  certain  items  of  his  ac- 
connta  on  objections  thereto  by  Hattle  H. 
Jacobson  and  others.    Reversed. 

B.  W.  Potter  and  H.  W.  Aiken,  tor  appel- 
lant   George  H.  Mellen,  for  appellee. 

MORTON,  J.  This  is  an  appeal  by  an  ad- 
ministrator from  a  decree  of  the  probate 
court  In  Worcester  county  disallowing  cer- 
tain Items  in  his  account.  At  the  hearing 
before  the  chief  Justice  the  appellee  desired 
to  contest  other  items  in  the  account  besides 
those  involved  in  the  appeal  of  the  admin- 
istrator, but  the  court  ruled  that  it  was 
not  open  to  her  to  contest  other  independent 
items.  The  appellee  does  not  question  now 
the  correctness  of  the  ruling,  and  we  think 
that  it  clearly  was  right.  Boynton  v.  Dyer, 
18  Pick.  1;  Harris  v.  Harris,  163  Mass.  439, 
26  N.  E.  1117. 

The  principal  matter  in  dispute  relates  to 
the  disallowance  of  the  payment  by  the  ad- 
ministrator of  a  note  held  against  the  in- 
testate at  her  decease  by  Walter  B.  Chase, 
of  Sutton,  in  this  state,— an  heir  at  law.  The 
intestate   lived   in   Connecticut,   where  she 


possessed  real  and  personal  estate.  She  also 
possessed  real  estate  in  Sutton.  The  appel- 
lant who  lives  in  Worcester,  was  appointed 
administrator  in  both  states.  The  next  of 
kin  was  Walter  B.  Chase  aforesaid,  a 
brother,  and  one  Hattle  H.  Jacobson,  of 
Portland,  Me.,  a  half-sister.  By  the  laws  of 
Connecticut,  kindred  of  the  whole  blood 
take  to  the  exclusion  of  the  half  blood.  There 
were  debts  of  the  intestate  in  this  state  con- 
sisting of  the  note  to  Chase,  and  of  unpaid 
taxes  on  the  estate  in  Sutton.  During  the 
settlement  of  the  estate  in  Connecticut  the 
note  was  presented  by  Chase  to  the  Judge 
of  probate,  as  it  is  provided  by  the  Con- 
necticut statutes  may  be  done  with  claims 
when  the  administrator  lives  out  of  the 
state  (Gen.  St  Conn,  t  582),  and  he,  on 
learning  that  there  was  estate  of  the  de- 
ceased in  this  commonwealth,  declined  to 
allow  it  on  the  same  grounds  as  debts  due 
Connecticut  creditors,  and  the  note  was  not 
allowed,  and  does  not  seem  to  have  been  pre- 
sented again  to  that  court  Subsequently 
the  administrator  in  Connecticut  having  set- 
tled his  account  with  the  estate  in  the  pro- 
bate court  there,  and  having  in  his  hands 
for  distribution,  as  appeared  from  said  ac- 
count 91,425.13  in  personal  estate,  was  order- 
ed by  the  probate  court  under  the  statute 
for  such  cases  made  and  provided  (Gen. 
St  Conn.  {  ezS),  to  pay  the  same  to  said 
Chase,  as  the  heir  at  law,  and  did  so.  The 
estate  in  Sutton  was  sold  by  the  adminis- 
trator pursuant  to  license  from  the  probate 
court,  and  the  note  was  paid  out  of  the 
proceeds.  The  appellee,  who  was  a  minor, 
had  notice  of  the  petition  to  sell  the  real 
estate  In  Sutton,  and  also  of  the  action  of 
the  court  in  Connecticut  In  regard  to  dis- 
tribution, but  made  no  objection  to  the  pro- 
ceedings until  the  administrator  presented  his 
account  for  allowance  to  the  probate  court 
of  Worcester  county. 

The  appellee  contends  that  the  note  should 
have  been  paid  by  the  administrator  out  of 
the  personal  estate  in  Connecticut  and  she 
relies  on  Llvermore  v.  Haven,  23  Pick.  116, 
and  also  on  Fay  v.  Haven,  3  Mete.  (Mass.) 
109,  where  another  question  growing  out  of 
the  same  controversy  was  considered.  But 
In  Llvermore  v.  Haven,  as  was  observed,  in 
substance,  in  Prescott  v.  Durfee,  131  Mass. 
477,  the  question  was  whether  the  court  In 
its  discretion,  should  grant  a  license,  imder 
the  circumstances,  to  sell  real  estate  In  this 
commonwealth  for  the  payment  of  debts. 
In  this  case  the  license  has  been  granted  by 
a  court  of  competent  Jurisdiction,  after  due 
notice,  and  the  sale  has  been  made;  and  nei- 
ther tiiose  proceedings,  nor  the  validity  of 
the  appointment  of  the  administrator,  can 
now  be  attacked  collaterally  by  the  appellee. 
Pierce  v.  Prescott,  128  Mass.  140.  It  does 
not  appear  that  the  payment  by  the  admin- 
istrator was  not  made  in  good  faith,  or 
that  there  was  any  collusion  between  him 
and  Chase  in  regard  to  the  settlement  of 
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the  estate  in  Connecttcut,  or  the  sale  here. 
If  there  trere  coUnslon  or  bad  faith,  the  case 
might  stand  differently.  Stevens  r.  Oay- 
lord,  U  Mass.  256^  206.  The  distribution  of 
the  estate  in  Gcmnectlcat  was  made  under 
an  order  of  the  probate  court,  which  has 
not  been  Impeached  in  any  respect  The  ad> 
minlstrator  was  bound  to  cMnply  with  it, 
and,  for  aught  that  appears,  would  have 
been  liable  to  a  suit  on  his  bond  If  he  had 
failed  to  do  so.  Though  administrator  of 
both  estates,  be  conld  not  have  been  com- 
pelled to  apply  the  personal  property  in  Gon- 
necdcut  to  the  payment  of  debts  here,  nor 
have  been  held  accountable  for  it  here.  Fay 
▼.  HaTen,  8  Mete.  (Mass.)  114;  Wheelock  t. 
Pierce,  6  Gush.  288;  Boston  t.  Boylsttm,  2 
Mass.  384;  Hooker  t.  Olmatead,  6  Pick.  481; 
Norton  T.  Palmer,  7  Cush.  523.  If  it  was 
necessary,  in  order  to  Justify  the  paymentof 
the  note  out  of  the  proceeds  of  the  real  es- 
tate sold  here,  for  the  administrator  to  show 
that  the  creditor  had  used  some  diligence  to 
collect  the  note  out  of  the  personal  estate  in 
Connecticut,  and  that  be  had  met  with  some 
legal  Impediment  there,  we  think  It  suf- 
ficiently appears  that  he  had  done  so.  He 
presented  his  claim  to  the  proper  tribunal, 
which  declined  to  allow  it,  except  subject 
to  the  priorities  of  Connectlcat  creditors. 
It  certainly  would  be  going  very  far  to  hold 
that  under  such  circumstances  he  was  bound 
to  wait  upon  and  follow  the  settlement  of 
the  Connecticut  estate,  instead  of  resorting 
to  the  real  estate  here.  In  Prescott  v.  Dur- 
fee,  supra,  it  was  held  that  a  Massachusetts 
creditor  of  a  New  York  intestate,  who  died 
possessed  of  real  estate  here,  but  no  per- 
sonal estate,  might  procure  the  appointment 
of  an  administrator  In  this  state,  and  attach 
the  real  estate,  to  recover  the  payment  of  his 
demand.  It  appeared  that  an  administrator 
had  been  appointed  in  New  York,  and  that 
there  was  personal  estate  there  more  than 
sufilcient  to  pay  all  the  debts,  and  there  was 
nothing  to  show  that  the  creditor  had  made 
any  effort  to  collect  his  debt  out  of  the  per- 
sonal estate  In  New  York.  But  neither  fact 
appears  to  have  been  regarded  as  material. 
If  there  had  been  different  administrators 
In  Connecticut  and  Massachusetts,  and  the 
same  course  had  been  pursued  by  them  In 
regard  to  the  respectlTe  estates  that  has  been 
followed  by  the  present  administrator,  we 
presume  that  It  hardly  would  be  contended 
that  the  payment  of  Chase's  note  by  the  ad- 
ministrator tn  this  state  should  be  disallow- 
ed. We  do  not  see  that  it  makes  any  differ- 
ence, on  principle,  that  the  same  person  was 
administrator  in  both  JuTlsdiotlons.  As  already 
obserred,  he  Is  not  accountable  here,  by  rea- 
8<Hi  of  that  fact,  for  the  estate  In  Connect- 
icut See  State  y.  Osbom,  71  Mo.  86.  If  he 
has  not  administered  the  estate  in  Connect- 
icut according  to  law,  doubtless  he  is  liable 
there  upon  Ids  bond.  This  court  cannot  re- 
vise his  actions  as  administrator  of  that 
estate.   Jennison  v.  Hapgood,  10  Piclc  77, 


101.  If  he  had  administered  it  according 
to  law,  still  less  can  his  conduct  be  made 
the  foundation  of  liability  by  reason  of  the 
payment  of  Chase's  note  out  of  the  proceeds 
of  the  real  estate  In  Sntton.  The  appellee's 
contention  would  seem  to  go  the  length  of  re- 
quiring him  to  maintain  that,  although  the 
administrator  administered  the  estate  in 
Connecticut  In  good  faith,  and  distributed  it 
according  to  the  direction  of  the  court  hav- 
ing Jurisdiction  of  it  the  payment  of  Chase's 
note  should  be  disallowed  because  the  ad- 
ministrator did  not  see  that  It  was  paid 
out  of  the  personal  estate  In  Connecticut.  If 
that  be  so,  then,  without  adverting  to  othettr 
considerations,  the  converse  of  the  proposi- 
tion must  be  equally  true;  namely,  that  the 
creditor  was  Jbound  to  obtain  payment  out 
of  the  personal  estate  in  Connecticut  and 
had  no  right  to  resort  to  the  real  estate  here, 
—which  would  be  at  variance  with  Prescott 
V.  Durfee.  supra.  We  do  not  think  that  ei- 
ther proposition  can  be  maintained,  when 
applied  to  the  circumstances  of  this  case. 
It  is  not  contended  that  it  was  the  duty  of 
the  administrator  In  Connecticut  to  see  that 
creditors  presented  their  claims,  and  were 
paid  out  of  the  personal  estate  there;  and 
we  assume  that  he  committed  no  breach 
of  his  bond  by  falling  to  do  so,  or  to  appeal 
from  the  ruling  of  the  probate  court  disal- 
lowing the  note.  In  the  absence  of  person- 
alty in  this  state,  the  real  estate  constituted 
a  fund  for  the  payment  of  debts  here.  The 
administrator  was  not  traund  to  see  that  ei- 
ther estate  was  exonerated  at  the  expense 
of  the  other.  He  was  required  to  admin- 
ister and  dispose  of  each  estate  in  good 
faith,  according  to  the  laws  of  the  state 
where  it  was  situated.  In  respect  to  this 
item  there  is  nothing  to  show  that  he  has 
not  done  so.  We  think  that  the  payment  to 
Chase  should  have  been  allowed. 

The  two  remaining  Items  relate  to  the 
burial  of  the  deceased  in  ttiis  commonwealth, 
and  consist  of  the  undertaker's  services,  and 
the  cost  of  digging  the  grave.  They  were 
tncnrred  before,  but  not  paid  till  after,  the 
settlement  of  the  account  in  Connecticut  and 
were  not  Included  In  it  No  doubt  If  there 
had  been  but  one  administrator,  and  he  in 
Connecticut,  these  Items  would  have  been 
allowed  in  his  account  if  duly  presented  to 
and  paid  by  him.  Jennison  t.  Hapgood,  10 
Pick.  86,  87.  But  though  the  administration 
here  was  ancillary  to  that  In  Connecticut, 
we  think  that  these  expenses  must  be  re- 
garded as  Incurred  by  the  ancillary  admln^ 
Istrator  in  the  due  course  of  his  administra- 
tion of  the  estate  in  this  commonwealth, 
and  that,  as  such,  they  should  be  paid  out 
of  the  property  available  here  for  the  pay- 
ment of  demands  due  to  creditors  residing 
in  this  state.  A  majority  of  the  conrt  think 
that  the  decree  of  the  probate  court  should 
be  reversed.  In  respect  to  the  items  appeal- 
ed from,  and  affirmed  in  other  particulaia, 
and  It  Is  so  ordered. 
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(166  Maaa.  318) 

DKISOOIili  T.  SCANI/ON. 

(Supreme  Judicial  Court  of  MassAchnsetts. 

Suffolk.    Feb.  28,  1896.) 

Heouokncb  ot  Bebtant— SooPB  or  Emflotmbnt 
— Injurt  to  Thibd  Fbrson. 

1.  In  an  action  for  personal  injuries,  it  ap- 
peared that  plaintiff,  a  lK>y  nine  years  old,  was 
invited  by  the  teamster  to  ride  on  defendant's 
dump  cart;  that,  by  request,  plaintiff  took  the 
reins;  that  the  teanoster  went  to  sleep,  and  plain- 
tiff, having  dropped  one  of  the  reins,  m  trying  to 
catch  it,  fell  off,  and  was  hurt.  Held,  that  the 
invitation  was  not  within  the  scope  of  the  team- 
ster's employment. 

2.  One  employed  as  teamster  has  no  authori- 
ty to  invite  another  to  take  the  reins  in  his  stead. 

Exertions  from  superior  court,  Suffolk 
county. 

Action  by  plaintiff,  Driscoll,  against  de- 
fendant, Scanlon,  for  personal  Injuries.  Tbe 
case  Is  presented  to  the  full  court  on  excep- 
tions to  a  ruling  that  plalntifl  could  not  re- 
cover.   Overruled. 

Edgar  O.  Achom,  for  plaintiff.  Owen  A. 
Oalvln  and  James  F.  Sweeney,  for  defend- 
ant 

HOLMES,  J.  This  Is  an  action  for  person- 
al injuries.  The  plaintiff  was  a  boy  of  nine. 
He  was  Invited  to  ddve  upon  a  dump  cart 
drawn  by  two  horses  belonging  to  the  de- 
fendant, and  driven  by  the  defendant's  son, 
who  was  employed  by  him  as  a  teamster. 
The  plaintiff  got  upon  the  cart,  and  soon 
was  asked  by  tbe  driver  to  take  tbe  reins, 
which  he  did.  The  driver  went  to  sleep, 
one  of  the  reins  was  dropped  by  the  plain- 
tiff, and.  In  trying  to  catch  it,  he  fell  off, 
and  was  hurt  The  case  Is  here  on  excep- 
tions to  a  ruling  that  the  plaintiff  could  not 
recover. 

We  are  of  opinion  that  the  ruling  was 
right  It  was  not  within  the  scope  of  the 
employment  of  the  driver  of  the  dump  cart 
to  invite  persons  to  drive  upon  It  for  their 
pleasure.  Bowler  v.  0'Ck>nnell,  162  Mass. 
319,  38  N.  E.  498;  Powers  v.  Railroad  Co., 
153  Mass.  188,  190,  26  N.  E.  446.  He  bad 
equally  litUe  authority  to  invite  them  to 
take  his  place  in  performing  what  was  a 
personal  trust  See  Gwilliam  v.  Twist  [1895] 
2  Q.  B.  84,  8a 

It  was  argued  tbat  we  might  look  only 
to  tbe  later  moment  when  tbe  plaintiff  was 
under  tbe  wheels;  tbat  it  did  not  matter 
bow  be  got  there;  and  tbat  tbe  defendant 
was  liable  for  running  over  tbe  plaintiff.  If 
be  would  have  been  in  case  bis  cart  bad 
run  over  a  third  person  when  his  driver 
was  asleep.  But  It  does  make  all  tbe  dif- 
ference In  the  world  how  the  plaintiff  got 
onder  the  wheels.  The  defendant  was  not 
bound  to  expect  or  look  out  for  people 
falling  from  his  cart  where  they  bad  no 
business  to  be;  and  persons  who  got  into  It 
took  the  risk  of  what  might  happen  as 
against  him.  Tbe  driver's  slumber  was  so 
intimately  connected  with  tbe  unauthorized 


act  tbat  it  Is  Impossible  to  separate  the  two. 
The  driver  would  not  have  been  asleep,  and 
the  plaintiff  would  not  have  fallen,  but  for 
the  driver's  unauthorized  act  and  If  tbe 
plaintiff  bad  not  been  driving.  Tbe  plain- 
tiff does  not  stand  In  tbe  same  position  as 
if  he  had  been  nm  over  when  crossing  tbe 
road.  The  case  Is  not  affected  by  the  fact 
that  the  plaintiff  Is  a  child.  Bowler  v. 
O'Connell,  ubi  supra.  See  Daniels  v.  Rall- 
load  Oo.,  154  Mass.  349,  28  N.  B.  283. 
■  Etxceptlons  overruled. 


(1«6  USM.  S12) 

BROADWAY  NAT.  BANK  v.  WOOD  et  aL 

(Supreme  Jndidal  Oonrt  of  Massachusetts, 

Suffolk.    Feb.  28.  1896.) 

FABTMBBSHIP  —  OSTBNSIBLB  PaBTKBB  —  PBOPBBTT 
OF  AOTDAI,  FABTNBRS— PBIOBlTtaS 

or  Cbboitobs. 

1.  Wheie  a  person  is  ostensibly,  but  not 
actually,  a  member  of  a  partnership,  a  creditor 
of  the  ostensible  firm  may  maintain  a  personal 
action  against  the  ostensible  partner  for  the  sat- 
isfaction of  the  claim. 

2.  A  creditor  of  an  ostensible  ijartnership 
cannot  subject  tbe  property  which  is  m  the  pos- 
session and  use  of  the  actual  partners  to  the 
payment  of  his  claim,  in  priority  to  creditors  of 
the  actual  partners. 

Appeal  from  supreme  judicial  court  Suf- 
folk county. 

Bill  by  the  Broadway  National  Bank  against 
James  A.  Wood  and  others  to  restrain  the 
disposition  of  property,  and  to  apply  so  much 
thereof  as  may  be  necessary  to  the  payment 
of  plalntlfTs  claim,  evidenced  by  a  note 
made  by  the  ostensible  firm  of  Harry  F. 
Faden  &  Co.  From  a  decree  sustaining  a 
demurrer  and  dismissing  tbe  bill,  plaintiff 
appeals.    Affirmed. 

The  following  Is  the  bill  as  amended:  "(1) 
Respectfully  represents  tbe  Broadway  Na- 
tional Bank,  and  says  that  it  is  a  corpora- 
tion duly  organized  according  to  law,  and 
having  a  usual  place  of  business  in  Boston, 
In  said  county  and  commonwealth;  that  it 
Is  the  bona  fide  bolder  for  value  of  a  cer> 
tain  promissory  note  for  the  sum  of  $2,160, 
a  copy  of  which  is  annexed  to  this  bill,  sign- 
ed by  Harry  F.  Faden  &  Co.,  payable  to  tbe 
order  of  the  Littie  Kanawha  Lumber  Com- 
pany, and  indorsed  by  said  company,  and 
that  said  note  has  not  been  paid  in  whole 
or  in  any  part  and  that  tbe  amount  of  said 
note  and  interest  thereon  Is  now  due  and 
owing  to  the  plaintiff;  that  said  note  was 
made  by  tbe  firm  of  Harry  F.  Faden  &  Co., 
for  a  good  consideration,  and  the  plaintiff 
discounted  the  same  before  maturity.  (2) 
The  defendants  William  H.  Leatherbee, 
Charles  W.  Leatherbee,  and  Harry  F.  Faden, 
at  the  time  of  making  of  said  note,  and  at 
the  time  the  same  was  discounted  by  the 
plaintiff,  comprised  all  tbe  members  of  the 
firm  of  Harry  F.  Faden  &  Co.,  and  are  liable 
to  tbe  plaintiff  as  makers  of  said  note;  tbat 
the  plaintiff  has  recentiy  been  informed  that 
said  William  H.  and  Charles  W.  Leatherbee 
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dalm  to  be  the  only  actual  partners  of  said 
finn,  but  that  said  Hany  F.  Faden  was,  at 
the  time  plaintlfl  took  said  note,  held  out 
to  the  plaintiff,  both  by  said  Faden  and  by 
said  William  H.  and  Charles  W.  Leatherbee, 
as  a  copartner  in  said  firm;  that  said  firm, 
at  the  time  of  making  said  note  and  there- 
after continuously  down  to  the  time  the 
plaintiff  discounted  same,  and  thereafter 
continuously  down  to  the  time  of  the  in- 
solvency proceedings  hereinafter  named,  car- 
ried on  the  lumber  business  at  Waltham,  In 
said  commonwealth,  under  the  name  of 
Harry  F.  Faden  &  Co.,  and  advertised  by 
signs,  billheads,  cards,  and  letters  to  the  pub- 
lic under  that  name;  that  said  William  H. 
and  Charles  W.  Leatherbee  during. all  said 
time  also  transacted  a  lumber  business  at 
said  Boston,  under  the  firm  name  of  Wil- 
liam H.  Leatherbee  &  Son;  that  said  Faden 
and  William  H.  and  Charles  W.  Leatherbee 
represented  and  held  oat  to  the  plaintiff  and 
others  repeatedly  during  said  time,  and  es- 
pecially to  the  plaintiff  at  the  time  the  plain- 
tiff discounted  said  note,  that  the  Waltham 
lumber  business  was  conducted  by  a  aep- 
arate  and  distinct  firm  from  William  H. 
Leatherbee  &  Son,  and  that  said  Faden  was 
a  partner  thereof,  foi*  the'  purpose  of  ob- 
taining from  the  plaintiff  and  others  addi- 
tional credit  for  the  firm  of  Hany  F.  Faden 
&  Co.,  and  tor  the  putpose  of  Inducing  the 
plaintiff  to  discount  said  note.  And  the 
plaintiff  Is  Ignorant  as  to  whether  or  not 
said  Faden  was  an  actual  partner,  but  says 
that  it  believed  said  representation  and  hold- 
ing out  to  be  true,  and,  relying  thereon,  was 
Induced  thereby  to  discount,  and  did  dis- 
count for  the  full  value  thereof,  the  said 
note;  and  that  by  reason  of  said  holding 
out  and  representations  he  is  a  partner  as 
to  the  plaintlfl,  and  that  to  all  legal  intents 
and  purposes  said  firm,  as  to  the  plaintiff, 
consists  of  said  Faden  and  said  William  U. 
and  Charles  W.  Leatherbee.  (3)  Said  firm 
of  Harry  F.  Faden  &  Co.  was,  at  the  time 
of  making  said  note,  and  at  the  time  the 
plaintiff  discounted  same,  possessed  of  a 
lai^e  amount  of  assets  situated  at  said  Wal- 
tham, and  consisting  of  land  and  buildings, 
stock  of  lumber,  carts  and  horses  used  In 
carrying  on  said  business,  and  moneys  In 
bank  deposited  in  the  name  of  Harry  F. 
Faden  &  Co.,  and  continued  to  own  and  be 
I)os8essed  of  such  assets  and  property,  ex- 
cept such  changes  In  the  stock  in  trade,  by 
replacing  new  stock  for  old,  as  occurred  in 
the  ordinary  course  of  the  business,  with- 
out substantial  change  in  the  value  down  to 
the  time  of  the  assignments  hereinafter 
named;  and  since  the  proceedings  in  in- 
solvency hereinafter  named  the  defendant 
James  A.  Wood  has  been  and  now  is  in  pos- 
session of  said  assets.  The  plaintiff  is  In- 
formed and  brieves  that  the  record  title 
to  said  land  stood  in  the  name  of  William 
H.  and  Charles  W.  Leatherbee.  The  plain- 
tiff Is  unable  to  give  a  more  accurate  de- 


scription of  said  property  until  an  account- 
ing thereof  is  rendered  as  herdnafter  prayed 
for.  And  the  plaintiff  further  says  that  the 
above-mentioned  assets  were,  and  now  ara^ 
all  of  the  assets  of  said  firm  of  Harry  F. 
Faden  &  Co.,  and  there  is  no  other  property 
of  said  firm  which  can  be  come  at  to  be 
attached  or  taken  on  execution.  (4)  That  on 
or  about  June,  1893,  said  William  H.  and 
Charles  W.  Leatherbee,  doing  business  under 
the  firm  name  of  William  H.  Leatherbee  & 
Son,  made  a  common-law  assignment  of  all 
their  assets  for  the  benefit  of  creditors,  and 
undertook  to  include  in  said  ^Hslgnment  all 
the  real  and  personal  property  situated  at 
Waltham,  as  above  described,  and  thereto- 
fore represented  as  the  assets  of  the  firm  of 
Harry  F.  Faden  &  Co.  That  afterwards,  on 
or  about  October,  1898,  a  creditor  of  the  firm 
of  William  H.  Leatherbee  &  Son  petitioned 
said  firm  into  insolvency  in  the  insolvency 
court  for  the  county  of  Suffolk,  and  on  or 
about  December  IS,  1893,  said  firm  was 
duly  adjudged  insolvent,  and  a  warrant  was 
Issued  to  take  possession  of  the  Joint  and 
separate  estates  of  the  said  William  H.  and 
Charles  W.  Leatherbee,  and  the  defendant 
James  A.  Wood  was  duly  appointed  assignee 
of  said  estate.  Thereupon  said  William  H. 
Leatherbee  &  Son  made  an  offer  in  compo- 
sition, as  provided  by  law,  to  pay  In  full  all 
debts  and  charges  entitled  by  law  to  pri- 
ority, and  to  pay  all  other  Joint  creditors 
of  said  firm  of  William  H.  Leatherbee  & 
Son  in  full  settlement  and  discharge  of  all 
debts,  claims,  and  demands  which  they  may 
have  provable  against  their  estate  in  in- 
solvency, the  sum  of  twenty  (20)  cents  on 
the  dollar,  payable  in  cash  thirty  (30)  days 
after  the  date  when  said  proposal  should  be 
finally  confirmed  by  said  court  And  said 
William  H.  Leatherbee  &  Son  also  agreed 
Independently  and  outside  of  said  composi- 
tion offer,  as  the  plaintiff  is  informed  and 
believes,  to  transfer  or  oiuse  to  be  transfeiv 
red  to  said  James  A.  Wood  all  their  prop- 
erty above  the  amount  required  to  pay  said 
composition  offer,  in  trust,  to  be  disposed 
of  for  the  benefit  of  the  creditors  of  said 
William  H.  Leatherbee  &  Son.  Said  offer 
of  compromise  was  duly  accepted  by  the 
creditors  of  said  William  H.  Leatherbee  & 
Son,  and  the  amount  required  to  carry  out 
said  offer  was  deposited  in  said  court,  and 
said  transfer  to  said  Wood  was  duly  ex- 
ecuted; and  said  William  H.  Leatherbee  & 
Son  thereupon  obtained  the  sufficient  consent 
of  their  firm  creditors  to  said  offer  in  com- 
position, as  provided  for  by  statute,  and  ob- 
tained their  discharge  In  insolvency  from 
all  their  Joint  and  separate  debts.  (6)  That 
in  pursuance  of  said  agreement  said  Wil- 
liam H.  Leatherbee  &  Son  conveyed,  with 
other  property,  the  above-mentioned  prop- 
erty situated  at  Waltham,  and  represented 
as  the  property  of  Harry  F.  Faden  &  Co.,  to 
said  James  A.  Wood;  and  said  Wood  is  uow 
in  possession  of  the  same,  and  claims  the 
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right  to  hold  and  dispose  of  It  In  accordance 
with  the  terms  of  said  trust,  and  for  the  ben- 
efit of  the  firm  creditors  of  the  said  firm  of 
William  H.  Leatherbee  &  Son.  (6)  That  the 
above-mentioned  property  situated  in  said 
Waltham,  and  constituting  the  assets  of 
said  Harry  F.  Faden  &  Co.,  now  in  the 
hands  of  said  Wood,  is  much  more  than 
sufficient  to  pay  the  plaintiffs  al)OTe-de- 
scribed  note;  and  the  plaintiff  is  Informed 
and  belieTes  that  said  property  is  more  than 
sufficient  to  pay  in  full  all  creditors  who 
now  hare  claims  against  said  Harry  F. 
Faden  &  Company  as  a  separate  firm.  (7) 
That  said  James  A.  Wood  is  about  to  sell 
said  property  of  the  firm  of  Harry  F.  Faden 
&  Co.  for  the  purpose  of  dlstribnting  the 
proceeds  among  the  joint  creditors  of  the 
firm  of  said  William  H.  Leatherbee  &  Son, 
in  accordance  with  the  terms  of  said  trust. 
0)  That  the  plaintiff  has  no  adequate  rem- 
edy at  law  to  reach  and  apply  the  said  as- 
sets of  said  Harry  F.  Faden  &  Co.  to  the 
payment  of  its  debt  That  the  plaintiff  is 
Ignorant  whether  or  not  thore  are  now 
other  creditors  of  said  Harry  F.  Faden  & 
Co.,  and,  if  there  shall  appear  to  be,  it  brings 
this  bill  in  their  behalf  as  well  as  its  own, 
or  as  many  of  them  as  shall  come  in  and  con- 
tribute to  the  expenses  of  this  suit.  Where- 
fore the  plaintiff  prays:  (1)  That  an  injunc- 
tion may  issue  to  restrain  said  James  A. 
Wood  from  disposing  of  said  property  located 
at  Waltham  as  above  described,  until  the 
further  order  of  this  court;  (2)  that  said 
James  A.  Wood,  and  said  Faden,  and  said 
William  H.  and  Charles  W.  Leatherl>ee  be 
directed  to  apply  said  property,  or  so  much 
thereof  as  may  be  necessary,  to  the  payment 
of  the  plaintiff's  claim;  or  (3)  that  said 
James  A.  Wood  be  directed  to  render  an  ac- 
count of  the  property  received  by  him  under 
the  transfer  above  named,  and  which  was 
situated  In  said  Waltham,  and  used  in  the 
business  of  said  Harry  F.  Faden  &  Co.,  and 
to  marshal  the  same  as  assets  of  said  firm, 
and  apply  it  to  the  payment  of  the  debts  of 
said  Harry  F.  Faden  &  Co.  In  full,  liefore 
paying  the  separate  creditors  of  William  H. 
Leatherbee  &  Son  any  part  thereof  under 
the  terms  of  said  tmst;  (4)  for  such  other 
and  further  relief  as  may  to  this  honorable 
court  seem  to  be  proper." 

Robert  T.  Babson,  for  appellant.  Heman 
W.  Chaplin,  for  appellees. 

ALLEN,  J.  On  the  averments  of  the  bill 
it  must  be  assumed  that  Faden  was  an  os- 
tensible, but  not  an  actual,  partner,  and  that 
the  property  which  the  plaintiff  seeks  to 
reach  and  apply  to  the  payment  of  its  debt 
was  in  fact  owned  by  the  two  Leatherbees. 
Assuming  that  Faden  was  and  is  personally 
liable  to  the  plaintiff,  as  ostensible  partner, 
on  the  ground  of  estoppel,  it  is  contended 
that  this  has  the  effect  to  entitle  the  plain- 
tiff, as  a  creditor  of  the  ostensible  firm,  to 
have  the  property  which  was  in  the  posses- 


sion and  use  of  that  firm  appliied  to  the 
satisfaction  of  the  creditors  of  that  ostensi- 
ble firm  in  priority  to  creditors  whose  claims 
are  only  against  the  two  Leatherbees.  There 
are  some  decisions  which  support  or  favor 
this  view.  Kelly  v.  Scott,  4»  N.  Y.  595;  Hill- 
man  V.  Moore,  3  Tenn.  Ch.  454;  Whitworth 
V.  Patterson,  6  Lea,  110.  But  the  weight  of 
authority,  and  the  better  reason,  as  we  think, 
are  the  other  way.  The  estoppel  Is  a  person- 
al one.  An  ostensible  partner  cannot  be  in- 
cluded in  insolvency  proceedings  Instituted 
by  the  actual  partners.  Hanson  v.  Paige, 
3  Gray,  239.  He  cannot  interfere  in  the  man- 
agement of  the  pertnershlp  business,  and  ob- 
tain an  injunction  or  a  receiver.  Nutting  v. 
Colt,  7  N.  J.  Bq.  539;  Kerr  v.  Potter,  6  GDI, 
404.  He  has  no  lien  on  the  partnership  as- 
sets. Stone  V.  Manning,  2  Scam.  630.  The 
long-establlahed  equity  of  Joint  creditors  to 
be  paid  in  priority  out  of  the  Joint  funds  is 
usually  said  to  be  by  way  of  substitution 
to  the  rights  of  the  partners  inter  sese,  and, 
where  no  such  right  exists,  then  the  cred- 
itors have  no  such  equity.  This  doctrine  is 
so  firmly  established  that  it  is  too  late  now 
to  question  it  Story,  Bq.  Jur.  {{  675,  1253; 
Howe  V.  Lawrence,  9  Cush.  553,  568,  659; 
Harmon  v.  Clark,  13  Gray,  114,  121;  Bobb 
V.  Mudge,  14  Gray,  634,  539;  Case  v.  Beaure- 
gard, 99  U.  a  119,  125;  Fitzpatrlck  v.  Flan- 
nagan,  106  U.  S.  648,  654,  1  Sup.  Ct  368; 
Huiskamp  v.  Wagon  Co.,  121  U.  S.  310,  323, 
7  Sup.  Ct.  899;  Saunders  v.  Reilly,  106  N. 
Y.  12,  19,  20,  12  N.  B.  170;  Brown  v.  Beech- 
er,  120  Pa.  St  590,  607,  608,  15  Atl.  608; 
Washburn  v.  Bank,  19  Vt  278;  Rice  v.  Barn- 
ard, 20  Vt  479;  Couchman's  Adm'r  v.  Man- 
pin,  78  Ky.  33;  Farley  v.  Moog,  79  Ala.  148; 
Iron  Works  v.  Davidson,  73  Cal.  389,  302,  15 
Pac.  20;  Grabenheimer  v.  Rindskoff,  64  Tex. 
^.  It  has  also  been  held  in  Bngland  that 
when  trustees  who  are  authorized  to  carry 
on  business  contract  debts,  their  creditors 
can  only  resort  to  the  tmst  fund  when  the 
trustees  are  entitled  to  be  Indemnified  there- 
from, and  that  the  creditors  reach  it  only  hj 
being  substituted  to  the  equities  of  the  trus- 
tees. See  In  re  Johnson,  15  Ch.  Div.  648, 
and  Dowse  v.  Gorton,  40  Ch.  Div.  536,  cited 
In  Mason  v.  Pomeroy,  151  Mass.  164,  ItfZ- 
24  N.  E.  202.  In  applying  the  foregoing  doc- 
trine to  cases  where  a  person  is  ostensibly, 
but  not  actually,  a  member  of  a  partnership, 
and  Is,  therefore,  under  a  personal  estoppel  to 
deny  his  liability,  it  follows  that  a  creditor 
who,  by  reason  of  this  estoppel,  can  maintain 
a  personal  action  against  him,  cannot  ex- 
tend this  estoppel  so  as  to  bind  the  property 
which  was  in  the  possession  and  use  of  the 
actual  partners.  The  ostensible  partner  him- 
self has  no  equity  to  have  this  property  ap- 
plied to  the  payment  of  the  claims  upon 
which  he  is  liable,  and  therefore  the  cred- 
itors holding  those  claims  who  are  merely 
subrogated  to  his  rights  and  equities  have 
no  such  equity.  Kerr  v.  Potter,  6  Gill,  404; 
Glenn  v.  Gill,  2  Md.  1;   Reese  v.  Bradford, 
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13  Ala.  846;  BcnD's  Appeal,  116  Pa.  St  141. 
7  AtL  688;  York  Co.  Bank's  Appeal,  S2 
Fa.  St  446;  Swami  y.  Sanborn,  4  Woods, 
625,  Fed.  Oaa.  No.  13,675.  The  result  is  tbat 
tbe  decree  snatalnlng  the  demorrer  and  dis- 
missing the  blU  was  right   Decree  affirmed. 


(U6  If  an.  KS) 

WEST  T.  WHITB. 

(Supreme  Judicial  Oourt  of  Maasachosetts. 

Suffolk.    Feb.  26,  1886.) 

Bats  or  Iictiibist — Contsksios  bt  Hoetoaoob— 

Mbascks  or  Damaobs. 

1.  Shice  St  1882,  e.  428,  f  1,  malceB  all  loans 
for  len  than  $1,000  dischargeable  on  payment 
of  the  principal,  with  intereat  at  18  per  cent 
par  annum,  in  an  action  hj  the  creditor  against 
the  debtor  on  sodi  a  loan,  judgment  should  not 
he  rendered  for  interest  computed  at  a  greater 
rate, 

2.  In  an  action  by  a  mortgagee  of  chattels 
against  the  yendee  of  the  mortgagor  for  conver- 
sion of  the  chattels,  the  measure  of  damages  is 
not  the  Talue  of  tbe  property,  bnt  the  amount 
which  will  indemnify  plaintiff. 

Report  from  superior  court,  SufToIk  cotm- 
tj;  J.  B.  Richardson,  Judge. 

Action  of  tort  by  Frank  N.  West  against 
Joseph  White  for  conyerslon  of  chattebt 
mortgaged  to  plaintiff  by  one  Snow,  and  sub- 
sequently pnrchased  of  the  latter  by  defend- 
ant while  the  mortgage  was  in  force.  The 
mortgage  was  given  to  secure  the  payment 
•t  $300,  and  bore  interest  at  60  per  cent  per 
annum.  The  case  is  reported  for  tbe  deter- 
mination of  the  supreme  Judicial  court  upon 
the  agreement  that  If  plaintiff  Is  entitled  to 
recover  only  $44.18  (that  being  the  balance 
dne  on  the  mortgage  at  the  rendition  of  the 
finding  of  the  lower  court  with  Interest 
computed  at  6  per  cent),  or  If  plaintiff  Is  en- 
titled to  recover  only  $72.57  (that  being  the 
balance  due  at  the  time  of  tbe  finding,  with 
Interest  at  18  per  cent),  then  Judgment  is  to 
be  entered  for  plaintiff  for  one  or  the  other 
of  said  sums,  as  damages,  according  to  which 
rate  interest  is  computable;  and,  if  the  court 
hold  that  interest  Is  computable  at  the  rate 
stated  In  the  note,  then  judgment  shall  be 
for  the  amount  found  by  the  lower  court 
namely,  $150,  the  value  of  the  property, 
since  such  value  Is  less  than  the  amount  of 
the  balance  with  Interest  at  the  rate  speci- 
fied in  the  note.    Judgrment  ordered. 


W.  F.  Kimball,  for  plaintiff. 
borne,  for  defendant 


W.  H.  0»- 


ALLEN,  J.  By  St  1882.  c  428,t  the  plain- 
tUTs  loan  was  dischargeable  by  the  debtor. 
Snow,  upon  payment  of  the  principal  sum 
borrowed,  and  Interest  at  the  rate  of  18  per 
cent  per  annum  from  the  time  tbe  money 
was  borrowed,  together  with  a  small  sum  tor 
expenses,  which  need  not  be  considered  here. 

1  St  1882,  c.  428,  (  1,  proTides  that  aU  loans 
for  an  amount  less  than  $1,000  sliall  be  dis- 
chargeable on  payment  of  the  principal,  with  in- 
terest thereon  at  the  rate  of  18  per  cent  per 


This  implies  that,  tn  an  action  by  the  credit- 
or against  the  debtor  on  the  loan,  judgment 
should  not  be  rendered  for  a  greater  sum; 
otherwise,  the  purpose  of  the  statute  might 
be  defeated.  Usually,  In  an  action  fbr  tbe 
conversion  of  personal  property,  the  meas- 
ure of  damages  is  the  value  of  the  property; 
but  in  this  case  the  plaintiff  would  be  ac- 
countable to  his  debtor.  Snow,  for  any  sur- 
plus received  by  him  above  the  amount  he 
was  legally  entitled  to  recover,  and  the  de> 
fendant  having  bought  the  mortgaged  prop- 
erty from  Snow,  would  stand  In  his  plac& 
The  damages  therefore  are  measured  by  tbe 
sum  which  will  indemnify  the  plaintiff. 
Chamberlin  v.  Shaw,  18  Pick.  278.  283;  King 
T.  Bangs,  120  Mass.  514;  White  ▼.  Allen,  138 
Mass.  423;  Thacher  ▼.  Moors,  134  Mass.  156, 
168.  Tbe  judgment  should  be  reduced  to 
$72.57,  88  damages,  with  interest  thereon  at 
tbe  rate  of  6  per  cent  from  the  date  of  tbe 
fltwUng.    Ordered  accordingly. 


(U6  Mass.  187) 

HUNT  V.  PERBT  et  aL 

(Supreme  Jndidal  Court  of  MassaehuaettiL 

Norfolk    Feb.  26.  1886.) 

TAXAnox  —  TnoBT  Fbofbbtt  —  Cohstttctiohai 

L  AW-^ASSESSM  EST— COILBOTION. 

1.  Pub.  St.  c  11,  {  20,  d.  6,  providing  in  re- 
gard to  the  taxation  of  personalfir  held  in  trust 
by  a  nonresident,  the  income  of  which  is  payable 
to  a  resident  that  it  shall  be  assessed  to  tha 
cestui  que  trust  at  the  place  where  he  resides, 
applies  to  a  trust  created  by  the  will  of  a  nonresi- 
dent testator,  dying  in  another  state,  where  tha 
will  was  proved  and  allowed. 

2.  Such  act  is  not  unconstitutional. 

3.  Pub.  St  c.  11,  I  78,  authorizing  a  reas- 
sessment when  the  original  assessment  'Ms  invalid 
by  reason  of  an  error  or  irregularity,"  authorizes 
a  reassessment  where  property  held  in  trust  by 
a  nonresident  trustee  is  assessed  to  the  resident 
cestuis  que  tmstent  jointly,  instead  of  severally, 
their  interest  being  severaL 

4.  The  original  entry  in  the  assessor's  book 
was  to  the  cestuis  que  tmstoit  jointly.  On  the 
same  book  there  was  »n  entry  by  vote  of  the 
board  of  assessors  to  the  cestuis  que  trustent 
individual^,  with  separate  entry  of  the  amount 
of  property  and  of  tax  to  eadi.  BeU,  that  there 
was  a  reassessment. 

5.  Where,  by  reassessment  property  origi- 
nally assemed  against  defendants  jointly  is  as- 
sessed against  them  individually,  such  reassess- 
ment appearing  on  the  tax  list  no  change  need 
be  made  in  the  warrant  to  authorize  suit  by  the 
collector. 

Report  from  superior  court,  Norfolk  county; 
John  W.  Hammond,  Judge. 

Action  by  one  Hunt  against  one  Perry  and 
others.  Tbe  case  was  reported  to  the  supreme 
court    Judgment  for  plalBtiff. 

Edward  Avery  and  Albert  B.  Avery,  for 
plaintiff.  George  R.  Swasey  and  Wm.  H. 
Brown,  for  defendants. 

ALLEN,  J.  1.  The  defendants  object  that 
no  statute  authorizes  the  taxes  which  were 
assessed  upon  them.  By  Pub.  St  c.  11,  S  20, 
d.  5,  it  is  provided  in  respect  to  personal 
property  held  in  trust  by  an  executor,  admin- 
istrator, or  trustee^  the  Income  of  which  is 
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payatde  to  another  person,  that,  "if  the  ex- 
ecutor, administratcx'  or  trustee  Is  not  an 
Inhabitant  of  the  commonwealth,  it  shall  be 
assessed  to  the  person  to  whom  the  income 
is  payable  in  the  place  where  he  resides." 
The  defendants  contend  tliat  this  provision 
does  not  apply  to  a  case  where  the  trust  was 
created  by  the  will  of  a  testator  who  lived 
and  died  in  another  state,  and  whose  will  was 
proved  and  allowed  in  such  other  state,  and 
was  never  proved  here.  But  we  can  have  no 
doubt  that  it  was  the  intention  of  the  legis- 
lature to  Include  cases  like  the  presoit  It 
has  long  been  the  policy  of  the  legislature  to 
tax  a  resident  owner  in  the  place  where  be 
lives  for  his  personal  property,  wherever  it 
-may  be  situated,  and  whether  within  or  with- 
out the  state.  St  1821,  c.  167,  g  2;  Rev.  St 
c  7,  §  4;  Iron  Factory  Co.  v.  Danvers,  10 
Mass.  514.  Inhabitants  of  Great  Barrington 
V.  County  Com'rs  of  Berkshire,  16  Pick.  572. 
In  relation  to  trust  funds,  it  was  provided  by 
St  1828-31,  c.  143,  g  2.  that  "persons  enUtled 
to  the  Income  of  any  personal  property  held 
by  others  in  trust  for  them  shall  be  Uable  to 
be  taxed  for  the  capital  or  principal  sum  in 
the  town  where  such  persons  reside."  By  Rev. 
St  c  7,  g  10,  ci.  5,  "all  personal  property 
held  In  trust  by  any  executor,  administrator 
or  trustee,  the  income  of  which  is  to  be  paid 
to  any  married  woman  or  other  person,  shall 
be  assessed  to  the  husband  of  such  married 
woman  or  to  such  other  person,  respectively, 
in  the  town  of  which  he  is  an  inhabitant;  but 
if  such  married  woman  or  other  person  re- 
side out  of  the  state  the  same  shall  be  as- 
sessed to  said  executor,  administrator  or  trus- 
tee in  the  town  where  he  resides."  In  the 
case  of  Dorr  v.  Boston,  6  Gray,  131,  which 
arose  under  this  section  in  1856,  It  was  held 
that  an  unmarried  woman',  an  inhabitant  of 
this  stare,  was  not  taxable  for  shares  in  cor- 
porations held  in  trust  by  trustees  residing  in 
another  state  to  pay  the  income  to  her.  The 
reason  for  this  decision  was  that  the  revis- 
ing commissioners  had  submitted  to  the  legis- 
lature a  section  providing  in  terms  that  if 
personal  property  should  be  held  in  trust  by 
a  penion  residing  without  the  state,  and  the 
person  for  whose  benefit  it  was  held  resided 
within  the  state,  then  the  person  entitled  to 
such  benefit  should  be  assessed  for  the  same, 
In  like  manner  as  If  the  legal  title  thereof 
were  vested  in  him.  But  these  provisions 
were  stricken  out  by  the  legislative  commit- 
tee to  whom  the  work  of  the  commissioners 
was  referred,  and  sections  4  and  10  were  re- 
ported as  they  were  enacted  by  the  legisla- 
ture. The  court  held  this  to  be  decisive  proof 
that  it  was  the  will  of  the  legislature  to  re- 
ject the  provision  reported  by  the  commission- 
ers. By  Gen.  St  c.  11,  g  12,  d.  5,  the  provi- 
sion was  adopted  which,  In  substance,  follow- 
ed the  provision  reported  by  the  commission- 
ers on  the  Revised  Statutes,  and  which  was 
re-enacted  without  change  in  Pub.  St  c.  11, 
g  20,  d.  5,  as  hereinbefore  quoted,  and  it  is 
now  the  law.    Attention  was  called  to  this 


change  in  the  law  in  Bemis  ▼.  Boston,  14 
Allen,  366,  where  it  was  held  that,  if  one  liv- 
ing here  is  a  partner  In  a  firm  carrying  on 
business  elsewhere,  his  interest  In  the  prcq;>- 
erty  of  the  firm  Is  taxable  here.  See,  also, 
Dallinger  v.  Bapallo,  15  Fed.  434,  ad  flnem. 
The  statute  under  consideration  rests  on  the 
ground  that  the  cestuis  que  trustent  residing 
here  have  a  beneficial  interest  in  the  trust 
fund,  which  is  valuable,  and  that  they  are,  in 
effect,  the  equitable  owners  thereof.  An  in- 
terest of  this  kind  is  property  which  the  legis- 
lature may  subject  to  taxation.  Bates  v.  Boa- 
ton,  5  Cush.  93;  Willisten  Seminary  v.  County 
Com'rs,  147  Mass.  427,  18  N.  B.  210;  Hatha- 
way V.  Fish,  13  Allen,  267.  In  Anthony  T. 
CaaweU,  15  R.  I.  159,  1  AtL  290,  cited  by  the 
defendants  as  in  point,  the  statute  contained 
no  such  provision  as  that  above  copied. 

2.  The  defendants  contend  tliat  the  statute, 
if  such  is  its  true  construction,  is  imconstitu- 
tlonal.  This  argument  rests  on  the  ground 
that  the  property  is  situated  out  of  the  state; 
that  the  beneficial  Interest  of  a  cestui  que 
trust  Is  nowhere  else  made  taxable;  and  that 
tills  statute  selects  for  taxation  a  kind  of  in- 
terest not  otherwise  taxable,  and  so  Imposes 
a  tax  which  is  disproportionate.  This  argu- 
ment, however,  is  met  by  the  suggestions  al- 
ready made  that  the  cestui  que  trust  Is  here, 
and  his  ownership  or  title  is  here,  namely,  the 
right  to  the  income  of  the  trust  fund.  The 
fact  that  the  corpus  of  the  trust  fund  is 
held  by  trustees  who  live  elsewhere,  and  who 
hold  imder  a  will  proved  and  allowed  else- 
where, does  not  take  away  the  power  of  the 
legislature  to  subject  the  interests  of  the  ces- 
tuis que  trustent  to  taxation  here.  If  they  live 
here.  There  is  no  more  reason  for  holding 
this  to  be  beyond  the  power  of  the  legisla- 
ture than  there  would  be  for  holding  the 
taxation  of  cattle  and  sheep,  of  manufactur- 
ed goods,  or  of  shares  in  corporations,  untax- 
able here,  because  situated  out  of  the  state. 

3.  The  defendants  further  contend  that 
there  was  no  valid  reassessment  of  the  taxes 
upon  them.  The  first  ground  relied  on  is 
that  there  can  only  be  a  reassessment  when 
the  original  tax  "is  Invalid  by  reason  of  any 
error  or  irregularity  in  the  assessment,"  and 
that  there  was  no  such  error  or  Irregularity 
within  the  meaning  of  the  statute.  Pub.  St 
c  11,  g  79.  But  the  interests  of  the  cestuis 
que  trustent  were  several,  and  not  joint,  and 
therefore  they  must  be  severally  assessed. 
By  the  original  assessment,  the  whole  sum  to 
be  assessed  upon  the  three  defendants  was 
put  together  and  assessed  to  them  jointly. 
This  was  an  error.  It  is  suggested  that  such 
assessment  might  be  jointly  laid  under  Pub. 
St  c.  11,  g  21,  nnless  a  special  request  for  a 
separation  should  be  made.  That  section  ap- 
pears to  relate  rather  to  cases  where  the  tax 
is  assessed  to  the  guardian,  executor,  admin- 
istrator, or  trustee.  This  is  shown  by  the 
provision  that  the  assessors,  when  requested 
and  i>elng  informed  of  the  names,  domiciles, 
and  proportionate  shares  of  the  cestuis  que 
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trostent,  etc^  shall  make  separate  assess- 
ments. This  proTlslon  Implies  that  they 
might  not  know  the  names  or  domiciles  of  the 
cestuis  que  trustent,  which  Is  Inconsistent 
with  their  having  assessed  a  tax  directly  to 
them.  The  statute  authorizing  a  reassess- 
ment may  be  used  to  cure  an  error  in-  indi- 
vidual taxes,  and  reaches  every  description  of 
error  tliat  may  arise  either  in  regard  to 
amount  or  estate  or  person.  Hubbard  T.  Qax- 
fleld,  102  Mass.  72. 

The  defendants  also  contend  tliat  there  was 
no  reassessment  in  fact;  but  we  think  such 
reassessment  is  plainly  shown.  The  original 
entry  in  the  assessor's  tax  book  was  to  the 
three  defendants  together.  On  the  same  book 
there  was  an  entry  of  the  reaassessment  by 
vote  of  the  board  of  assessors  to  the  defend- 
ants individually,  with  separate  entries  of  the 
amount  of  property  and  of  tax  to  each.  The 
reassessment  is  to  be  taken  in  connection  with 
the  original  assessment  entered  immediately 
above;  and,  so  taken,  there  is  no  doubt  that 
the  same  property  entered  in  the  original  as- 
sessment is  to  be  taken,  as  apportioned  among 
the  three.  No  lists  having  l>een  carried  In  to 
the  assessors,  the  general  description  was  suf- 
ficient.    Noyes  v.  Hale,  137  Mass.  266. 

4.  Finally,  the  defendants  contend  that  the 
reassessed  taxes  were  not  committed  in  prop- 
er form  by  the  assessors  to  the  collector,  and 
that,  therefore,  he  cannot  maintain  his  ac- 
tion. An  addition  was  made  in  the  tax  list 
which  had  previously  been  committed  to  him, 
showing  in  detail  the  taxes  reassessed  to  the 
several  defendants.  The  tax  list,  therefore, 
contained  the  original  assessment  and  the 
reassessment.  The  warrant  remained  with- 
out change  or  addition,  and  it  needed  none. 
It  already  contained  the  names  of  the  persons 
to  whom  the  taxes  were  originally  assessed, 
as  required  by  Pub.  St  c.  11,  f  80.  And  as 
there  was  no  change  made  in  these  names  by 
the  reassessment,  but  only  an  apportionment 
of  the  tax  originally  Joint  among  the  three, 
and  as  this  appeared  on  the  tax  list  in  the  col- 
lector's hands,  there  was  no  need  of  doing 
anything  more  in  order  to  authorize  him  to 
proceed  with  the  collection.  Judgment  for 
the  plalntUt  on  the  findings. 


(MS  Uaaa.  t49) 
MORROW   V.    WHBBLBK   Sc  WILSON 

MANUF'G  CO.  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.     Feb.  28,  1896.) 

LiBBi/— False   Iuprisonhent— Malicious  Prosb- 

OUTION— FrOBABLB  CaUSI. 

1.  A  criminal  complaint,  made  to  a  court  of 
competent  jurisdiction,  and  contaiaing  no  imper- 
tinent alleKations.  is  not  actionable  as  a  UbeL 

2.  One  who  files  a  criminal  complaint  is  not 
liable  for  false  imprisonment  l>ecause  of  the  ar- 
rest and  detention  of  the  defendant  thereon; 
damaires  therefor  being  recoverable,  when  at  all, 
only  as  an  element  of  general  damages  for  mali- 
cious prosecution. 

3.  The  conviction  of  a  defendant  in  a  police 
court  is  conclusive  of  the  fact  that  the  prosecu- 


tion was  instituted  with  probable  cause,  although 
a  trial  on  appeal  results  m  acquittal. 

Exceptions  from  superior  court,  Middle- 
sex county;  Henry  N.  Sheldon,  Judge. 

Action  by  Mrs.  Georglanna  Morrow  against 
the  Wheeler  &  Witaon  Manufacturing  Com- 
pany and  William  M.  Waterman.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

B.  D.  O'Connell,  for  plaintiff.  William  H. 
Preble,  for  defendants. 

BARKER,  J.  The  exceptions  to  the  ruling 
that  the  first  count,  which  was  for  libel,  and 
the  second  coimt,  which  was  for  assault  and 
false  imprisonment,  could  not  be  maintained, 
must  l>e  overruled.  Upon  the  evidence,  the 
only  publication  of  defamatory  words  was 
the  making  of  the  complaint  to  the  police 
court  The  only  assaults  and  imprisonments 
were  the  arrest  and  detention  of  the  plaintiff 
under  due  process  of  law.  A  complaint  made 
to  a  court  of  competent  Jurisdiction,  in  the 
regular  course  of  justice,  and  containing  no 
Impertinent  allegations,  is  not  deemed  an  ac- 
tionable UbeL  Kidder  v.  Parkhurst,  3  Allen, 
383.  Nor  is  the  complainant  or  his  principal 
liable  for  the  arrest  and  detention  of  the 
person  complained  of,  save  in  the  case  of  a 
malicious  prosecution;  and  in  that  case  dam- 
ages for  the  arrest  and  detention  are  recov- 
erable only  as  elements  of  the  general  dam- 
ages, and  not  independently.  Barker  v.  Stet- 
son, 7  Gray,  63;  Coupal  v.  Ward,  106  Mass. 
288;  Mullen  v.  Brown,  138  Mass.  IXi;  Lang- 
ford  V.  Railroad  Co.,  144  Mass.  431,  11  N.  E. 
697. 

We  need  not  inquire  whether  the  plaintiff 
should  have  been  made  to  elect  as  to  which 
defendant  she  would  proceed  against  upon 
the  count  for  malicious  prosecution.  See 
Mulchey  v.  Society,  125  Mass.  487.  Her  con- 
viction In  the  police  court  conclusively  es- 
tablished the  fact  that  the  prosecution  was 
Instituted  with  probable  cause.  Dennehey 
V.  Woodsum,  100  Mass.  195,  197.  This  de- 
feated her  action,  and  she  was  harmed  nei- 
ther by  her  discontinuance  as  to  one  de- 
fendant nor  by  the  ordering  of  the  verdict 
against  her  in  favor  of  the  other  defendant 
Exceptions  overruled. 

a(&  Mou.  a2i) 

SWAIN  et  al.  v.  SECURITY  LIVB-STOOK 
INS.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  28,  1886.) 

ISSURAKCB— LiVI  STOOX— RbQUIBBMENT  OV  NOTIOB 
OF  BlOKNESB. 

A  provision  m  a  policy  of  insurance  on  a 
horse,  that  "if  the  animal  shall  become  sick  or 
disabled  the  insured  shall  notify  the  company 
within  15  hours,"  is  valid,  and  a  failure  to  give 
the  notice  within  the  required  time  after  the  sick- 
ness is  known  to  an  agent  of  the  insured  in 
cliarge  of  the  horse  will  preclude  a  recovery  for 
its  death. 

Report  from  superior  court,  Suffolk  county; 
Caleb  Blodgett,  Judg& 
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AcUon  by  Swain  and  others  against  the  Se- 
curity Live-Stock  Insurance  Company.  Judg- 
ment for  defendant 

Geo.  Fred.  Williams  and  G.  W.  Anderson, 
for  plaintiffs.  J.  Henry  Taylor,  for  defend- 
ant 

ALLEN,  X  The  plataitlfls'  horse  was  In 
charge  of  a  trainer  named  Ck>x,  and  lived  20 
hours  after  Cox  knew  that  it  was  sick.  No 
notice  was  given  to  the  defendant  mitil  after 
the  horse  was  dead.  Ttiis  was  a  plain  failure 
to  comply  with  the  requirement  of  the  policy, 
that  "if  the  animal  shall  become  sick  or  dis- 
abled the  insured  shall  notify  the  company 
within  fifteen  hours."  No  fact  appears  tend- 
ing to  show  a  waiver  by  the  defendant  of  this 
requirement.  The  clause  bears  some  analogy 
to  the  time  limit  inordinary  policies  for  proofs 
of  loss.  The  requirement  was  a  valid  one. 
Lohnes  t.  Insurance  C!o.,  121  Mass.  439; 
Hamden  v.  Insurance  Co.,  104  Mass.  382,  41 
N.  B.  658;  Davis  v.  Davis,  49  Me.  282.  We 
do  not  determine  or  consider  whether  the  15 
hours  would  begin  to  run  before  knowledge  of 
the  horse's  sickness  by  the  plaintiffs  or  their 
agent,  or  whether  the  notice  must  actually 
reach  the  defendant  within  the  15  hours. 
These  questions  are  suggested  by  the  plaln- 
tifls,  but  do  not  arise  upon  the  facts  of  the 
Judgment  for  the  defendant 


0(5  Man.  an) 

INHABITANTS  OF  STOUGHTON  v.  CITY 

OF  CAMBRIDGE. 
(Snpreme  Judicial  Court  of  Massachusetts.     Nor- 
folk.    Feb.  26.  1890.) 

FOOB  AMD  FOOB  Laws— Skttlbhbnt. 

Pub.  St.  <..  83  (regulating  the  settlement 
of  paupers),  t  1,  cl.  1,  provides  tliat  a  wife 
aball  have  the  settlement  of  her  husband,  if  he 
have  any;  otheroise,  her  own,  if  slie  have  any 
when  married,  shall  not  be  lost  Clause  2  gives 
the  children  the  settlement  of  the  mother,  if  the 
father  has  none.  Clause  6  makes  payment  ot 
taxes  In  certain  cases  a  condition  precedent  to 
acquirement  of  a  settlement  by  a  man.  Clause  6 
provides  that  any  womsn  may  gain  a  settlement 
by  a  residence  of  five  years.  Clause  7  makes 
clause  6  applicable  to  married  women  who  had 
not  a  settlement  under  clause  1.  Held  that 
where  neither  husband  nor  wife  have  at  marriage 
a  settlement  the  wife,  l^  residing  with  her  hus- 
band in  a  city  or  town  five  years  together,  gains 
a  settlement  for  herself  and  children,  thougn  the 
husband,  by  failure  to  pay  taxes,  failed  to  gain 
one. 

Report  ftom  superior  court,  Norfolk  coun- 
ty- 
Action  by  tbe  Inhabitants  of  Stoughton 
against  the  city  of  Cambridge,  Involving  the 
question  of  a  pauper's  settlement  There 
was  a  finding  for  plaintiff,  and  the  case  re- 
ported.   Judgment  for  plaintiff. 

Oscar  A.  Marden,  for  plalntlfl.  O.  A.  A. 
Pevey,  for  defendant 

ALLBN,  J.  According  to  tbe  terms  of  the 
report  Thomas  King,  tbe  husband,  never 
bad  a  settlement  In  this  commonwealth,  and 


his  wife  had'  none  at  the  time  of  her  mar- 
riage to  him,  and  has  gained  nono  since.  In 
Cambridge,  unless  she  "resided"  there  for 
five  years  together,  within  tbe  meaning  of 
Pub.  St  c.  83,  §  1,  els.  8,  T.i  The  word  "resi- 
dence" Is  used  In  different  senses.  General' 
ly.  In  the  laws  relating  to  taxation,  voting, 
and  settlement  It  means  the  same  as  "dom- 
icile." Usually  It  means  the  same  In  the  law 
of  divorce  (Shaw  v.  Shaw,  98  Mass.  159), 
though  with  a  well-recognized  exception 
(Burlen  y.  Shannon,  115  Mass.  438,  447; 
Burtis  V  Bortis,  101  Mass.  608,  37  N.  B. 
740).  For  the  purpose  of  giving  notice  to  an 
indorser,  his  place  of  residence  implies  less 
permanency  of  abode.  Bank  v.  Fairbrother, 
148  Mass.  181, 19  N.  B.  345.  We  have  now  to 
do  only  with  tbe  meaning  of  the  word  "re- 
side" under  tbe  pauper  laws.  It  was  assum- 
ed to  mean  the  same  as  "domicile"  in  City 
of  Worcester  v.  Inhabitants  of  WUbraham,  13 
Gray,  586,  5S9,  and  Inhabitants  of  Wllbrar 
ham  y.  Inhabitants  of  Ludlow,  99  Mass.  587, 
591.  Temporary  absences  do  not  effect  a 
change  of  residence,  under  the  pauper  laws, 
any  more  than  under  laws  relating  to  taxa- 
tion. Inhabitants  of  Lee  y.  Inhabitants  of 
Lenox,  15  Gray,  496;  Inhabitants  of  Cblco- 
pee  y.  Inhabitants  of  Whately,  6  Allen,  508; 
Borland  v.  City  of  Boston,  132  Mass.  89; 
Greenfield  y.  Inhabitants  of  Buckland,  159 
Mass.  491,  34  N.  B.  952.  Imprisonment  does 
not  change  one's  residence  for  taxation,  set- 
tlement, or  divorce.  Hanson  y.  Hanson,  111 
Mass.  158,  160.  It  was  said  In  Marden  r. 
City  of  Boston,  155  Mass.  359,  361,  29  N.  K 
588,  that  tbe  purpose  of  St  1874,  c.  274,  {  2 
(now  Pub.  St  c.  83,  {  1,  cL  7),  was  to  place 
married  women  on  the  same  footing,  In  re- 
spect to  the  acquisition  of  a  settlement  as 
widows  and  unmarried  women.  Neverthe- 
less, it  still  remains  the  law  of  Maasacha- 
setts  that  ordinarily  a  married  woman's 
domicile  is  that  of  her  husband.  Burtis  y. 
Burtis.  161  Mass.  508,  37  N.  B.  740:  Watklos 
y.  Watkins,  136  Mass.  83,  85.  There  is  noth- 
ing In  the  facts  of  the  present  case  to  show 
that  the  domicile  or  residence  of  Mra  Kln^ 
wad  different  from  that  of  her  husband. 
His  residence  was  In  Cambridge  from  1872 
till  1885,  though  be  gained  no  settlement 
thereby,  for  want  of  being  taxed  often 
enough.  1  Her  residence  followed  bis,  and 
by  virtue  of  Pub.  St  e.  83,  |  1,  da.  6,  7,  she 
gained  a  settlement  by  reason  of  her  resi- 
dence, though  he  did  not;  and  by  clause  2i 
of  the  same  section  the  children  followed  her 

1  Pub.  St  c.  83  (regulating  the  settlement  of 
paupers),  {  1,  ci.  1,  provides  that  a  wife  shall 
have  the  settlement  of  her  husband,  if  be 
have  any;  otherwise,  her  own,  if  she  have  any 
when  married,  shall  not  be  lost  Clause  3 
gives  the  children  the  settlement  of  the  mother, 
if  the  father  has  none.  Clause  5  makes  pay- 
ment of  taxes  a  condition  precedent  of  a  settle- 
ment by  a  man.  Clause  6  provides  that  any 
woman  may  gain  a  settlement  by  residing  fiye 
years  together  in  a  town  or  city.  Clause  7 
makes  clause  6  applicable  to  married  women 
who  have  not  a  settlement  under  dauae  1. 
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Bettlemeni  The  mling  and  finding  of  the 
conrt  were  therefore  right  Judgment  for 
theplahitifl. 

(166  Mass.  293} 

TOWNSEND  et  al,  t.  TYNDALB  ct  aL 

(Supreme  Jadicial  Oonrt  of  Maasacfausetts. 

Suffollc    Feb.  27,  ISSe.) 

lilFB  PouoT — Sbodbitx  roB  Odtlawbd  Dbbts— 
Transfer  or  Fabtnebsbif  Intbrebt. 

1.  Thocgh  certain  notea,  to  secure  which  an 
Insurance  policy  wao  taken  oat  on  the  maker's 
life,  were  ontlawed  at  the  tiine  of  the  insured'a 
death,  they  are  within  a  clause  in  said  policy  pro- 
Tiding  that  the  pi-oceeds  thereof  were  to  be  ap- 
plied to  the  payment  of  the  payee's  "then  snb- 
sisting  pecmuary  demands." 

2.  That  a  life  inaorance  policy,  taken  out  to 
•ecnre  the  payment  of  certain  notes  to  a  firm, 
wa&  together  with  the  notes,  transferred  without 
writing  to  an  individual  partner,  did  not  deprive 
the  notea  of  the  Becority,  the  demand  on  the 
notes  remaining  a  demand  of.  the  firm,  and  the 
action  being  brought  in  their  name. 

Report  from  superior  court,  Suffolk  county. 

This  Is  an  action  of  contract  for  money 
had  and  received,  brought  by  Alexander  T. 
L«ne  and  Oeorge  W.  Townsend,  general 
partners  of  the  eq;)ecial  partnership  of  Lane 
&  Townsend,  against  Theodore  EL  Tyndale 
and  others,  to  recoirer  the  proceeds  of  a 
policy  of  life  Insurance  for  $2,000,  dated 
April  26,  1877,  Issued  by  the  New  England 
Hutual  Life  Insurance  C<ompany  on  the  life 
of  Judas  M.  Josepfason. 

On  the  trial  the  court  found  the  following 
facts:  (1)  That  said  Judas  M.  Josephson, 
named  in  said  policy  of  insurance,  being 
Indebted  to  the  firm  of  Lane  &  Townsend  for 
goods  sold  and  delivered  to  him  by  that 
Ann  in  August,  1S70,  made  and  delivered  to 
that  firm,  in  payment  of  said  indebtedness, 
tbree  promissory  notes,  which  have  not,  nor 
have  either  of  them,  nor --any  part  thereof, 
ever  been  paid,  except  that  $72  was  re- 
ceived as  a  dividend,  upon  proof  of  said  notes 
against  the  estate  of  said  Joseiribson  in  bank- 
ruptcy in  the  year  1871;  that  the  amount 
of  said  notes,  less  said  dividend,  with  in- 
terest thereon,  was,  at  the  death  of  said  Jo- 
sephson, the  sum  of  $1,906.90.  (2)  That  said 
Josephson  never  received  a  discharge  in 
bankruptcy,  and,  on  or  about  April  25,  1877, 
caused  to  be  issued  by  the  New  England 
Mntual  Life  Insurance  Company,  upon  his 
application  therefor,  and  to  be  delivered  to 
said  Lane  &  Townsend,  the  policy  of  insoi^ 
axtce  above  mentioned,  as  collateral  security 
for  the  payment  to  said  Lane  &  Townsend 
of  said  promissory  notes  above  menttoned, 
and  said  policy  ever  since,  and  until  the 
payment  of  the  amount  thereof  to  the  de- 
fendant, Tyndale,  was  held  by  said  firm  as 
security  therefor.  (8)  That  said  special  part-/ 
neiship  ct  Lane  &  Townsend  began  July  1,> 
1809,  and  was  dissolved  about  July  1,  1870, 
said  George  W.  Townsend  being  the  liqui- 
dating partner  thereof,  and  the  general  part- 
ners being  indebted  to  the  siwcial  partner; 
that  subsequently  to  the  issuance  and  de- 


livery of  said  policy  of  Insurance,  said  pront- 
Issory  notes,  and  the  policy  securing  the 
same,  were  assigned  and  transferred,  but 
not  in  writing,  by  the  liquidating  partner  to 
the  estate  of  Solomon  Townsend,  the  special 
partner  of  said  firm,  the  amount  of  said 
notes  being  due  to  the  estate  of  said  Solomon 
Townsend  in  the  settlement  of  the  firm's  af- 
fairs. (4)  That  the  first  premium  on  said 
policy,  being  for  $90,  was  paid  by  said 
George  W.  Townsend,  as  liquidating  partner 
of  said  firm,  April  26,  1877,  Interest  thereon 
to  the  death  of  said  josephson  being  $77.76, 
and  the  remainder  of  said  premiums,  untfl 
the  death  of  said  Josephson,  amounting  to 
$909.75,  were  paid  by  said  Townsend,  as 
executor  of  the  estate  of  said  Solomon  Town- 
send,  interest  thereon  to  the  death  of  said 
Josephson  being  $411.98;  that  the  total 
amount  of  premiums  so  paid,  and  interest 
thereon  to  the  death  of  said  Josephson, 
amount  to  $1,539.49.  (5)  That  said  Judas  M. 
Josephson  died  on  December  23,  1891,  leav- 
ing, him  surviving,  a  widow  and  six  children, 
all  of  whom  appeared,  under  the  provisions 
of  St.  1886,  c.  281,  and  took  upon  themselves 
the  defense  of  his  suit  (6)  That  at  the 
time  of  the  issuance  and  delivery  of  said 
policy,  the  note,  payable  in  six  months  from 
its  date,  was  barred  by  the  statute  of  limi- 
tations, and  at  the  death  of  said  Josephson 
an  of  said  notes  were  barred  by  the  statute 
of  limitations. 

Upon  the  foregoing  facts,  it  was  ruled  that 
the  plaintiffs  were  entitled  to  recover  the 
amount  of  said  notes  and  interest  thereon. 
At  the  request  of  the  parties,  the  case  was 
reported  for  the  consideration  of  the  su- 
preme judicial  court  If  the  plaintifFs  are 
entitled  to  recover,  from  the  proceeds  of 
said  policy,  the  amount  of  said  notes,  the 
finding  is  to  be  affirmed,  and  Judgment  is  to 
be  entered  for  the  plalntilfs  for  said  sum  of 
$1,840.75,  with  interest  hereafter  earned 
thereon,  and  costs  of  suit  to  be  taxed  as  the 
court  shall  order.  If  the  plalntifCs  are  not 
entitled  to  recover  the  amount  of  said  notes, 
such  Judgment  is  to  be  rendered  as  law  and 
Justice  may  require. 

-B.  L.  M.  Tower,  tor  plaintiffs.  J.  R.  Smith, 
for  defendant 

HOLMES,  J.    It  is  found  as  a  fact  that 

the  policy  was  taken  out  by  the  defendant's 
Intestate  as  security  for  the  tbree  notes  on 
which  the  plaintiffs  now  rely,  in  their  daim 
upon  its  proceeds,  and  that  the  plaintiffs  an 
entitled  to  recover  the  amount  of  these  notes 
and  interest  These  notes  still  ate  "subsist- 
ing pecuniary  demands,"  within  the  words 
of  the  imllcy,  although  they  are  outlawed, 
as,  indeed,  one  of  them  was  when  the  policy 
was  issued  to  secure  it  As  Is  said  In  Camp- 
beU  V.  Maide,  105  Pa.  St  804,  S07,  the  stat- 
ute of  limitations  *^oes  not  extinguish  the 
debt  nor  affect  a  trust  created  for  its  pay- 
ment as  long  as  the  trust  subsists."  See 
Champion   v.  Buckingham,  42  N.   B,   486; 
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Shaw  T.  SlUoway,  145  Mass.  603,  B06,  607, 
14  N.  B.  783;  Norton  t.  Palmer,  142  Mass. 
438,  8  N.  £}.  346;  Ball  t.  Wyeth,  8  AUen, 
275,  278. 

The  fact  that,  in  winding  up  the  firm,  and 
settling  the  accounts  between  the  partneis, 
the  notes  faaTS  been  set  over  to  the  estate  of 
one  partner,  bnt  without  writing,  does  not 
deprive  the  notes  of  the  security.  The  de- 
mand on  the  notes  remains,  in  form,  a  de- 
mand of  Lane  &  Townsend,  and  Lane  & 
Townsend  continue  to  have  an  interest  in 
getting  the  amount  of  them  paid,  although, 
if  paid,  the  sum  will  be  received  by  them  as 
trustees  for  one  of  their  number,  in  settle- 
ment of  his  claims  against  the  firm.  It  is 
not  i>^>ce8sary  to  consider  more  exactly  what 
effect  we  should  give  to  the  word  "their"  in 
"tlieir  then  subsisting  pecuniary  demands." 

Judgment  on  the  finding. 


(m  Man.  281) 

OSGOOD  ».  OITT  OF  BOSTON. 

(Supreme  Judicial  Court  of  Masaachusetta. 

Norfolk.    Feb.  26,  1896.) 

HnmciPAi,  CoBPORATioNS  —  Contracts  or  Ofvi- 
CKI18 — PowBB  TO  Bind  thk  Citt. 

1.  Oity  authorities  liaTing  charge  of  the  sale 
of  bnUdings  cannot  bind  the  city  by  a  goaranty 

firing  a  permit  of  removal  on  conditions  different 
rom  those  prescribed  by  the  city  ordinances  and 
the  regnlatioDS  of  the  board  of  aldermen. 

2.  One  purchasing  buildings  from  city  au- 
tlunities,  under  a  guaranty  that  a  permit  of  re- 
moval will  be  granted,  is  bound  to  Know  wheth- 
er the  grantors  can  bind  the  city  by  such  a  con- 
tract. 

Report  from  superior  court,  Norfolk  coun- 
ty; Eeniy  K.  Braley,  Judge. 

Action  by  James  H.  Osgood  against  the 
city  of  Boston  for  damages  for  alleged  breach 
of  contract.    Judgment  for  defendant. 

E.  C.  Bumpus,  for  plalntlfl.  Samuel  M. 
<3hild,  tor  defendant 

KNOWLTON,  J.  The  only  contract  be- 
twe«a  the  parties  is  that  made  at  the  time 
of  the  sale.  What  the  auctioneer  stated  oral- 
ly does  not  differ,  in  legal  effect,  from  the 
writing  which  was  made  soon  afterwards. 
The  building  was  sold,  to  be  removed  within 
15  days  from  date,  and  a  moving  permit  was 
gnarantlM  If  applied  for  on  or  before  Jan- 
uary 2,  18&li  Without  such  a  permit,  the 
plaintiff  could  not  remove  it  without  tear- 
ing it  dovi^  Such  a  permit  was  applied  for 
before  January  2,  1891,  but  the  application 
was  not  in  accordance  with  chapter  3,  g  3, 
of  tlie  regulations  of  the  board  of  aldermen, 
in  effect  at  that  time,  which  required  that 
each  application  to  move  a  building  should 
be  In  writing,  and  accompanied  by  the'  writ- 
tea  iconsent  of  all  railroad  corporations  whose 
tracks  were  to  l>e  incumbered  by  the  moving 
of  tb»  bnildiag.     The  board  of  aldenneo 


passed  an  order  authorizing  the  superintend- 
ent of  streets  to  issue  a  permit  "on  the  terms 
and  conditions  expressed  In  the  ordinances 
of  the  city  relating  thereto."  Such  a  permit 
was  accordingly  issued,  which  contained, 
among  other  piovisions,  one  that  the  person 
to  whom  the  permit  was  granted  should  not 
cross  aiiy  steam  or  street  railway  traclts,  ex- 
cept in  accordance  with  the  written  direc- 
tions of  the  corporation  using  the  same. 
The  plaintiff  declined  to  accept  the  permit 
on  account  of  this  provision,  and  did  not  re- 
move the  building  witliln  16  dajrs.  The  city 
thereupon  again  sold  the  building,  and  the 
plaintiff  brings  this  action  for  damages  for 
a  breach  of  the  contract 

Under  the  charter  of  the  city,  the  board  of 
aldermen  are  vested  with  authority  to  make 
regulations  in  regard  to  the  occupation  and 
use  of  the  streets,  and  Pub.  St  c.  113,  {  27, 
contains  a  special  provision  in  regard  to  reg- 
ulations for  the  use  of  street  railways.  Va- 
rious ordinances  and  regulations  have  been 
made  at  different  times  In  regard  to  the 
streets.  See  Rev  Ord.  1890,  cc.  87,  20,  18, 
{{  1,  3,  21;  Rev.  Regulations  1890,  c.  7,  {  30; 
Id.,  c.  3,  {  3.  The  authorities  ,of  the  city 
having  charge  of  the  sale  of  buildings  could 
not  bind  the  city  by  a  guaranty  giving  a 
permit  in  any  other  form  or  on  other  condi'- 
tions  than  those  prescribed  by  the  city  or- 
dinances and  the  regulations  of  the  board  of 
aldermen.  If  they  assumed  to  guaranty  the 
granting  of  a  permit  In  any  other  way  or  of 
any  other  kind,  the  plaintiff  was  bound  to 
know  that  they  were  acting  without  author- 
ity. Woodward  v.  City  of  Boston,  116  Mass. 
81.  Even  if  the  city  government  by  a  con- 
current vote  of  both  branches  of  the  city 
council,  could  have  made  a  valid  contract  to 
give  a  permit  In  violation  of  the  city  ordl- 
naiices  or  the  cegulations  of  the  board  of 
aldermen,  which  we  do  not  decide,  It  Is  clear 
that  the  auctioneer,  the  city  architect  and 
the  mayor's  secretary  could  not  bind  the  city 
by  such  a  contract.  The  action  of  the  board 
of  aldermen  In  ordering  the  permit  was  not  a 
ratification  of  the  contract  Interpreted  as 
the  plaintiff  interprets  It  They  apparently 
assumed  that  the  guaranty  was  merely  to 
give  a  permit  if  the  plaintiff  brought  himself 
within  the  ordinances  and  regulations  in  re- 
gard to  the  subject  These  consideratibna 
dispose  of  the  case  now  before  us.  On  the 
failure  of  the  plaintiff  to  remove  the  build- 
ing within  15  days,  the  defendant  might 
treat  the  contract  as  broken,  and  sell  the 
building  again.  The  wlUingness  of  the  de- 
fendant to  return  to  the  plaintiff  the  money 
that  he  paid  for  the  building  will  doubtless 
make  it  unnecessary  at  any  time  to  consider 
whether  the  plaintiff  is  right  In  his  construc- 
tion of  the  contract  which  the  auctioneer  as- 
sumed to  ttaks.  Judgment  for  the  defend- 
ant 


Digitized  by 


Ljoogle 


Masa.) 


DAT  t.  COHEN. 


109 


a<S  Haas.  M8) 

RYAN    T.    SMITH. 

(Snpreme  Jndicial  Oonrt  of  Massachnsetta. 
SoSoIh.     Feb.  26,  1896.) 

PnnoBASB  BT  Infant— RsrirDiATiON— 
Nbobmabies. 

A  barbel  sbop  and  chair,  and  other  arti- 
cles of  furniture  designed  to  be  used  in  furnishing 
a  barber  shop,  pnrcbased  by  a  minor  having  no 
means  of  support,  except  what  he  earned,  are 
not  necessaries,  acd  he  may  therefore  repudiate 
his  contract. 

EbcceptlonB  from  superior  court,  SuflbUc 
county;   H.  N.  Sheldon,  Judge. 

Action  by  Simon  P.  Ryan  against  John  W. 
Smith;  plalntur  seeking  to  repudiate  hla  con- 
tract with  defendant,  and  to  recoyer  back 
money  paid  on  accoimt  thereof.  Judgment 
for  plalntlfl.  Defendant  excepts.  Excep- 
tions OTermled. 

Albert  W.  Dana,  for  plalntlfl.  Proctor  A 
Warren,  for  defendant. 


KNOWLTON,  J.  The  only  question  In  thla 
«aae  Is  whether  the  Judge  should  have  ruled, 
At  the  request  of  the  defendant,  that  the  ar- 
ticles purchased  by  the  plalntlft  were  neces> 
saries.  Tbey  were  a  barber's  shop  and 
«halr,  and  divers  other  articles  of  furniture 
deslgited  to  be  used  in  furnishing  a  barber 
shop.  The  plaintiff  was  a  minor,  and  he  had 
no  means  of  support,  except  what  he  earned. 
"The  law  does  not  contemplate  that  a  minor 
ahall  open  a  shop  and  become  a  trader,  or  the 
proprietor  of  a  business  which  involves  the 
making  of  a  variety  ot  contracts.  This  has 
long  been  settled  by  the  authorities.  Tapper 
V.  Caldwell,  12  Mete.  (Mass.)  559;  Mason  v. 
Wright,  IS  Mete.  (Mass.)  306;  Merriam  v. 
-Cunningham,  11  Cush.  40;  McCarthy  v.  Hen- 
derson, 138  Mass.  810;  Pyne  v.  Wood,  145 
Mass.  658,  14  N.  E.  T75;  Wallls  v.  Bardwell, 
126  Mass.  866.  It  Is  clear  that  the  articles 
in  question  were  not  necessaries.  If  they  had 
been  hand  tools,  to  a  reasonable  amount,  sucli 
as  are  ordlnarilv  provided  by  a  Journeyman, 
And  necessaty  for  use  In  his  trade  or  busi- 
ness, the  case  would  be  different.  Excep- 
-tlOBS  overruled. 


(165  Mass.  SM) 

DAY  V.  COHEN  et  aL 

(Supreme  Judicial  Court  of  Massachosetts. 
SoSolk.    Feb.  26,  1896.) 

mobtoaobs  on  frrmitdkb— szodbiko  pubchasb 
Fbicb. 

St  1892,  c  428,  entitied  "An  act  relatbig 
to  the  discharge  of  small  loans  and  the  redemp- 
tion of  the  security  giyen  for  such  loans,"  pro- 
viding (section  3),  "Mo  mortage  of  household 
fomiture  on  «rhich  interest  la  charged  at  the 
rate  of  18  per  cent,  or  more,  per  annum,  made  to 
secure  a  loan.  •  •  •  shall  be  valid  unless," 
-etc.,  does  not  apply  to  a  mortgage  given  by  the 
'Purchaser  of  fnniitnre  to  the  seflec,  at  the  time 


of  sale,  to  secure  a  part  or  the  whole  of  the 
purchase  price. 

Report  from  superior  court,  Suffolk  county; 
Albert  Mason,  Judge. 

Action  by  Lou  Day  against  Isaac  S.  Cohen 
and  others  for  conversion  of  certain  articles 
of  furniture.  The  court  ruled  and  found  for 
defendants  and  reports  the  case  for  the  con- 
sideration of  the  supreme  Judicial  court 
Judgment  on  the  finding. 

Freeman  Hunt,  for  plalntifC.  Curry  & 
Sondhelm,  for  defendants. 

ENOWI/rON,  J.  The  only  question  in  this 
case  is  whether  St  1892,  c.  428,  {  8,  is  ap- 
plicable to  a  mortgage  given  at  the  time  of 
sale  to  secure  a  part  or  the  whole  of  the  pur- 
chase price  of  household  furniture  bought  by 
the  mortgagor  of  the  mortgagee.  Tola  sec- 
tion Is  as  follows:  "No  mortgage  of  house- 
hold furniture  on  which  Interest  is  charged 
at  the  rate  of  eighteen  per  centum  or  more, 
per  annum,  made  to  secure  a  loan  of  less 
than  one  thousand  dollars,  shall  be  valid  un- 
less it  state  with  substantial  accuracy  the 
amount  of  the  loan,  the  time  for  which  the 
loan  is  made,  the  rate  of  Interest  to  be  paid 
and  the  actual  expense  of  making  and  secur- 
ing the  loan,  nor  unless  It  contain  a  pro- 
vision that  the  debtor  shall  be  notified  in  the 
manner  provided  In  section  7,  chapter  192  ot 
the  Public  Statutes  of  the  time  and  place  of 
any  sale  to  be  made  In  foreclosure  proceed- 
ings, at  least  seven  days  before  such  sale." 
The  statute  Is  entitled,  "An  act  relating  to 
the  discbarge  of  small  loans  and  the  redemp- 
tion of  the  security  given  for  such  loans." 
The  first  section  in  regard  to  the  discharge 
of  loans  provides  in  each  case  for  the  pay- 
ment of  the  "actual  expense  of  making  the 
loans  and  securing  the  same."  The  section 
quoted  above  refers  exclusively  to  mortgages 
of  household  furniture,  and  the  purpose  of  It 
apparently  Id  to  provide  special  safeguards 
for  the  protection  of  articles  used  In  the 
households,  which  their  owner,  under  the 
pressure  of  necessity,  has  conveyed  as  se- 
curity for  the  payment  of  borrowed  money. 
The  provision  requiring  the  Insertion  In  the 
mortgage  of  a  statement  of  the  "actual  ex- 
pense of  making  and  securing  the  loan"  is 
not  applicable  to  a  mortgage  like  that  In  the 
case  at  bar.  While,  In  a  broad  sense  of  the 
word,  the  credit  given  for  the  price  of  goods 
sold  may  be  called  a  "loan,"  it  Is  not  a  loan 
In  the  ordinary  and  usual  sense  Of  the  word, 
and  we  think  It  is  not  a  loan  within  the 
meaning  of  the  statute.  The  language  here 
used  has  reference  primarily  to  money  fur- 
nished to  another,  to  be  repaid;  and  it  is  not 
Intended  to  Include  credits  given  for  goods 
sold,  upon  which  a  mortgage  Is  taken  back 
by  way  of  security.  The  ruling  at  the  trial 
was  correct   Judgment  on  the  finding. 
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TOWN   OP    LEXINGTON   t.   BOARD   OP 

COM'RS  OP  MIDDLESEX  COUNTY. 

(Supreme  Jndicial  Court  of  Maasaehnaetta. 

Suffolk.    Feb.  20,  1806.) 

COONTIBS— CktXMISSIOMKRS— BBIOOATIOK  OV 

Street. 
Where,  under  Pub.  St.  c.  49,  {  13,  county 
commissioners,  on  petition,  order  a  street  to  be 
relocated,  and  assess  the  expense  thereof  in 
part  against  the  town  and  in  part  againat  the 
county,  and  the  work  is  to  be  done  by  the  town 
in  a  manner  prescribed  by  the  commissioners, 
after  which  the  sum  assessed  against  the  county 
ia  to  be  paid  to  the  town,  the  town  mnst  do  the 
work  as  prescribed;  and,  on  failure  or  refusal  to 
do  uo,  the  commissioners  may  have  the  work 
completed,  and  dednct  the  expense  from  the  as- 
sessment payable  by  the  county,  as  provided  for 
nnder  section  60. 

Report  from  supreme  Judicial  court,  Suf- 
folk county;  John  Lathrop,  Judge. 

On  a  petition  for  locating  anew  Main  street 
In  Lexington,  the  commissioners  of  Middle- 
sex county  ordered  the  work  to  be  done,  and 
determined  that  the  sum  of  $3,000  should  be 
paid  by  the  county  when  the  work  had  been 
completed  to  the  acceptance  of  the  commls- 
aloners.  A  controversy  arose  between  the 
selectmen  and  the  commissioners  as  to  the 
necessity  of  certain  alterations  in  the  street, 
and  the  town  refused  to  complete  the  work 
as  Insisted  on  by  the  commissioners.  The 
commissioners  had  the  work  completed  un- 
der their  own  supervision,  and  deducted  the 
expense  from  the  sum  payable  from  the  coun- 
ty. After  an  order  dismissing  a  petition  for 
a  writ  of  mandamus  to  compel  the  county  to 
pay  to  the  town  the  full  amount  of  the  as- 
sessment, the  case  was  submitted,  on  peti- 
tioner's request,  to  the  fuU  court   Dismissed. 

Smith  &  Ludden,  for  petitioner.  Strout  & 
CooUdge  and  Geo.  S.  Selfridge,  for  respond- 
ent 

KNOWLTON,  J.  The  respondent  located 
anew  the  way  In  question,  and  prescribed 
the  manner  in  wMdi  it  should  be  made,  and 
assessed  the  expense  thereof  In  part  upon 
the  town  and  in  part  upon  the  county,  in  ac- 
cordance with  the  provisions  of  Pub.  St  c 
49,  II  9-13.  Under  the  statute  and  order  of 
the  commissioners,  it  was  the  duty  of  the 
town  of  Lexington  to  construct  and  build  the 
way  In  the  manner  prescribed  In  the  order. 
Of  the  expense  of  construction,  $3,000  was 
assessed  npon  the  county,  and  the  balance 
upon  the  town.  By  the  terms  of  the  order, 
this  sum  was  to  be  paid  towards  the  expense 
of  the  alteration,  out  of  the  county  treasury, 
into  the  town  treasury  of  Lexington,  when- 
ever the  road  should  be  completed  to  the  ac- 
ceptance of  the  commlsslonei-s,  and  all  claims 
for  damages  growing  out  of  the  alterations 
should  be  settled.  The  road  never  was  com- 
pleted by  the  town  to  the  acceptance  of  the 
commissioners,  and  the  town  refused  to  con- 
struct It  according  to  the  order,  as  the  order 
was  understood  and  Interpreted  by  the  com- 
missioners.  Id  regard  to  all  matters  of  fact 


involved  In  the  determination  of  the  question 
whether  such  an  order  has  been  complied 
with,  the  decision  of  the  county  commission- 
ers Is  final  and  conclusive.  Rice  v.  Commis- 
sioners. 13  Pick.  225-228;  Walker  v.  Inhabit 
ants  of  Orange,  16  Gray,  193.  We  see  no 
error  of  law  In  their  decision  that  the  town 
failed  to  complete  the  work.  Indeed,  It  seems 
clear  that  the  decision  was  correct  By  the 
terms  of  the  order,  the  town  was  not  en- 
titled to  receive  the  sum  of  $3,000.  This  sum 
was  to  be  paid  only  upon  the  performance  of 
the  whole  work.  The  commissioners  there- 
upon made  an  order  for  the  payment  of  $2,- 
200  to  the  town,  which  sum  was  accordingly 
paid  and  accepted.  On  tlie  (ailtue  of  the 
town  to  finish  the  worlE,  it  became  the  duty 
of  the  commissioners  to  complete  the  road  in 
the  manner  prescribed  by  the  order.  Pub. 
St  c.  49,  I  60;  Richards  v.  Commissioners, 
120  Mass.  401.  This  they  did  at  a  cost  of 
$800,  which  was  paid  from  the  county  treas- 
ury. The  whole  balance  of  the  $3,000  was 
thus  applied  to  the  payment  of  the  expense 
of  the  alteration,  and  there  was  nothing  more 
of  the  sum  to  be  paid  by  the  county  whlcb 
could  be  turned  over  to  tbe  town.  Tbeae 
expenses  and  charges  were  properly  paid 
from  the  county  treasury,  nnder  Pub.  St  c. 
49,  f  60,  and,  if  there  had  not  been  mcmey 
in  tbe  treasury  applicable  to  the  payment  of 
them,  it  would  have  been  the  duty  of  the 
town  to  reimburse  the  county  for  the  pay- 
ment and  the  amount  could  have  been  col- 
lected on  a  warrant  issued  against  the  town 
by  the  county  commissioners.  The  commis- 
sioners having  previonsly  retained  this  sum 
from  the  assessment  made  upon  the  county 
for  the  benefit  of  the  town,  there  was  no  oc- 
casion for  reimbursement  from  the  town,  nor 
for  the  issuing  of  a  warrant  against  the 
town.  It  is  contended  that  the  order  could 
not  be  compiled  with  literally,  by  the  town 
or  tbe  county  commissioners,  without  a  vio- 
lation of  the  rights  of  the  abutting  landown- 
ers, or  without  their  consent  If  that  be  so, 
we  think  it  does  not  affect  tbe  case  In  Ita 
present  form.  It  is  to  be  Inferred  that  the 
landowners  consented  to  the  doing  of  tbe 
work  in  accordance  with  the  order,  and,  for 
aught  that  appears,  the  method  adopted  was 
a  good  one,  both  toe  the  public  and  tbe  abut- 
ters. We  are  of  opinion  that  the  dlscretlai 
of  the  justice  who  heard  the  case  was  rightly 
exercised  in  his  refusal  to  issue  a  wilt  of 
mandamus.   Petition  dismissed. 


a<S  Haas.  SSC) 

COMMONWEALTH  v.  SIMMONS  (two 

cases). 

(Supreme  Judicial  Coort  of  MaasachaaettSb 

Middlesex.     Feb.  28,  1896.) 

NoHsurpoKT  o*  Wira— CKunxAL  Pkosscdhov— 
DaciBioir  in  Divobob  Burr  as  Bvidbitob. 
1.  A   prosecution   of   a   person,    nnder   8t 
1893,  c.  262,  for  unreasonably  neglecting  to  pro- 
vide for  support  of  his  wife  and  minor  childrei^ 


Digitized  by  LjOOQ  IC 


JOUDAK  0.  NEW  YORK,  N.  H.  ft  H.  E.  CO. 


in 


maj  be  maintafaied  wHbont  regard  to  pendency 
of  divorce  proceeding. 

2.  On  prosecntion  of  one,  under  St.  1893,  c. 
262,  for  unreasonably  neglecting  to  proTide  for 
anpport  of  his  Wife  and  minor  children,  a  de- 
cision in  a  divorce  snit  by  snch  person,  denying 
his  wife's  motion  for  alimony  pendente  lite,  is 
not  admissible,  not  only  because  snch  decision  is 
not  determinative  of  the  question  involved  on 
the  prosecution,  but  because  the  parties  to  the 
suits  are  different 

Defendant,  Simmons,  was  convlctetl  of  un- 
reasonably neglecting  to  provide  for  support 
of  bis  wife  and  minor  children,  and  excepts. 
Exceptions  overruled. 

George  A.  Sanderson,  Asst.  Dist  Atty.,  for 
the  Commonwealth.  Chas.  Cowley,  for  de- 
fendant 

KNOWLTON,  J.  On  December  13,  1894, 
the  defendant  filed  a  libel  for  divorce  against 
hia  wife,  whlcb  was  dismissed,  after  a  heai^ 
Ing,  on  February  18,  1895.  The  defendant 
in  these  prosecutions  for  unreasonably  neg- 
lecting to  pruvlde  for  the  support  of  bis  wife 
and  minor  children  offered  to  prove  that  bis 
wife  filed  a  motion  for  alimony  pendente  lite 
In  the  divorce  suit,  which  was  denied,  and 
also  asked  the  court  to  rule  "that  the  jurisdic- 
tion of  the  superior  court  over  him  and  his 
wife  and  children  at  the  time  of  making 
these  complaints  was  complete  and  exclusive, 
and  tbat  said  police  court  had  then  no  au- 
thority to  receive  said  complaints;  also,  that 
the  question  whether  the  defendant  had  un- 
reasonably neglected  to  supi>ort  his  wife,  or 
either  of  bis  minor  children,  as  alleged  in 
said  complaints,  had  be«i  decided  In  bis  favor 
by  the  denial  of  said  motions  for  alimony 
pendente  lite."  Tbe  evidence  was  excluded, 
and  the  ruling  was  refused.  These  prosecu- 
tions under  St  1893,  c.  262,  are  Independent 
of  tbe  proceedings  for  a  divorce,  and  are  to 
be  tried  and  disposed  of  upon  the  facts  ap- 
pearing upor  the  allegations  contained  in 
them.  The  decision  of  the  superior  court  up- 
on the  question  whether  it  would  order  the 
payment  of  alimony  pendente  lite  did  not 
determine  the  status  of  tbe  parties,  and  did 
not  settle  tbe  question  whether  It  was  the  du- 
ty of  the  defendant  to  support  bis  wife  and 
children  under  the  circumstances  then  exist- 
ing. Moreover,  the  parties  in  that  suit  were 
not  the  same  as  in  this,  and  for  that  reason 
the  evidence  was  incompetent  No  error  ap- 
pears In  the  proceedings  at  tbe  triaL  Bxcep- 
tUms  overruled. 


(165  Haas.  846) 

JORDAN  V.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  28,  1896.) 

PiSSBNOSB  Stations — Ixjoribs  to  PiissBMQitB— 

LlABILITT— AOCtDBNT  OK   SCKDAT. 

1.  A  railroad  company  was  liable  for  in- 
jury to  one  who  fell  through  a  hole  in  the  floor 
of  the  toilet  room  of  its  txisaenger  station,  open- 
ing off  the  waiting  room,  where  the  person  had 
frequently  used  the  toilet  room  before,  and  did 
not  know  of  its  dangerous  condition,  and  was 


at  the  station  to  take  a  train,  for  the  departure 
of  which  the  station  had  been  opened,  though 
the  toilet  room  was  without  any  light,  except 
that  from  a  light  in  the  ticset  of&ce,  adjoining  the 
waiting  room. 

2.  That  the  accident  occurred  on  Sunday  is 
no  defense  to  a  personal  injury  action,  since  St 
1884,  c.  37,  expressly  excludes  it 

Exceptions  from  superior  court  SufCoUc 
county. 

Action  by  one  Jordan  against  the. New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany for  personal  injury.  There  was  a  ver- 
dict for  plaintiff,  and  defendant  brings  excep- 
tions.   £iXceptions  overruled. 

Jolm  F.  Kilton,  for  plaintiff.  Benton  & 
Cboate,  for  defendant 

KNOWLTON,  J.  The  only  exception  In 
this  case  Is  to  the  refusal  of  the  Judge  to  rule 
that  upon  all  the!  evidence  the  plaintiff  cannot 
recover.  The  plaintiff  went  to  tbe  defend- 
ant's passenger  station  In  Holbrook  to  take 
a  train  for  South  Braintree.  She  bought  a 
ticket  and  passed  from  the  ladies'  waiting 
room  into  tbe  ladies'  toilet  room,  which  open- 
ed out  of  the  waiting  room.  There  was  no 
light  in  any  part  of  tbe  station,  except  the 
ticket  office.  Tbe  door  of  the  toilet  room  was 
open.  Tbe  plaintiff  had  often  been  there  be- 
fore, and  was  familiar  with  the  place.  She 
had  occasion  to  use  the  toilet  room,  and 
when  she  felt  with  her  hand  for  the  seat  she 
faUed  to  find  it  and  fell  through  an  opening 
In  the  floor  and  was  injured.  The  opening 
of  the  station  for  the  sale  of  tickets  upon  a 
train  which  was  about  to  pass  over  the  rail- 
road, and  tbe  oondltion  of  the  station  at  the 
time,  were  an  invitation  to  i)erson8  to  come 
there  if  they  wished  to  take  a  train;  and  the 
maintenance  of  a  toilet  room  for  a  long  time 
previously,  the  door  of  which  was  then  open, 
was  an  invitation  to  lady  passengers  to  enter 
If  they  wished  to  use  it  The  plaintiff  was  a 
passenger,  and  the  defendant  owed  her  the 
highest  degree  of  care  consistent  with  the 
proper  management  of  the  business  in  wliich 
It  was  engaged.  Dodge  v.  Steamship  Co., 
148  Mass.  207,  19  N.  B.  378.  The  existence 
of  a  dangerous  hole  In  tbe  floor  of  the  toilet 
room,  under  the  clroumstances,  was  evidence 
of  negligence  on  tbe  part  of  the  defendant. 
There  was  also  evidence  that  the  plaintiff 
was  in  the  exercise  of  due  care.  She  bad 
been  familiar  with  tbe  toilet  room  for  many 
years,  and  she  had  no  reason  to  suppose  that 
It  was  dangerous  to  enter  it  That  it  was 
not  then  lighted  was  not  very  significant  In 
view  of  the  fact  that  the  ladles'  and  gentle- 
men's waltin?  rooms  were  also  without  lights, 
except  from  the  ticket  office.  The  jury  might 
find  that  after  she  entered  It  she  did  what 
ordinarily  prudent  i>ersons  might  be  expected 
to  do  under  like  circumstances. 

It  ia  contended  that  the  plaintiff  should  not 
be  permitted  to  recover  because  tbe  accident 
happened  on  the  evening  of  the  Lord's  day. 
This  argument,  if  It  would  otherwise  be  val- 
id, is  answered  by  St  1884.  c.  37,  which  is  as 
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follows:  "And  the  provisions  of  cUapter  98  of 
the  Public  Statutes,  relating  to  the  observ- 
ance of  the  Lord's  day  shall  not  constitute  a 
defense  to  an  action  for  a  tort  or  injury  suf- 
fered by  a  person  on  that  day."  Exceptions 
overruled. 


(US  Maaa.  828) 

NEW   ENGLAND  DRESSED  MEAT  ft 

WOOL    CO.    T.    STANDARD 

WORSTED  CO. 

(Snpreme  Judicial  Court  of  Massachusetta. 

Suffolk     Feb.  28,  1896.) 

Balb  —  Dblitbkt  or  Coif m oditt  —  Whbk  Titlb 
Passbs— Fabt  of  Laroeb  Qcantiti  IK  FOSSKS- 
8ION  or  SBL1.BB  —  Sepabation  —  Statdtb  or 
Fbauds— Eti  dbxob. 

1.  Under  an  agreement  for  the  sale  of  all  of 
a  certain  grade  of  wool  produced  by  plaintiff's 
mills  during  30  days,  plaintiff  weighed  the  prod- 
uct of  each  day,  but  did  not  separate  it  from 
that  produced  at  otner  times,  and  on  a  shipineut 
to  the  buyer  sent  i  larger  quantity  than  that 
made  under  the  contract,  all  of  which  was  re- 
jected. Held  that,  the  wool  covered  by  the  con- 
tract not  having  been  separated  and  set  apart 
■o  that  it  could  be  identified  from  other  wool 
of  plaintiff,  there  was  no  delivery,  and  the  title 
to  none  pasbed  to  the  bnyer  so  as  to  support  an 
action   for  goods  sold  an.1  delivered. 

2.  It  is  immaterial  that  tlie  name  of  a  party 
to  a  contract  appears  in  tae  body  of  the  mem- 
orandum relied  on  under  the  statute  of  frauds, 
instead  of  as  a  signature  at  the  end,  or  that 
it  was  signed  by  au  agent. 

3.  Parol  evidence  is  admissible  to  explain 
the  meaning  of  a  technical  abbreviation  known  to 
a  particular  trade,  as  used  in  a  written  mem- 
orandum of  sale  relied  on  under  the  statute  of 
frauds,  for  the  purpose  of  applying  the  contract 
to  the. commodity  sold. 

Exceptions  from  superior  court,  Suffolk 
county;  Albert  Mason,  Judge. 

Action  by  the  Nev  England  Dressed  Meat 
&  Wool  Company  against  the  Standard  Wor- 
sted Company.  Judgment  for  plaintiff,  and 
defendant  excepts.     Exceptions  sustained. 

Asa  French  and  Asa  P.  French,  for  plain- 
tiff George  B.  Swasey  and  Julius  Nelson, 
for  defendant 


.  KNOWLTON,  J.  The  plaintiff  seeks  to 
recover  only  upon  the  first  and  third  counts 
,  of  the. amended  declaration,  which  set  forth 
a  claim  for  the  price  of  goods  sold.  As  the 
cose  was  submitted  to  the  Jury,  a  verdict 
could  not  be  rendered  for  the  plaintiff  unless 
It  was  proved  that  the  title  passed  to  the  de- 
fendant, The  contract  of  sale  covered  cer- 
tain specific  property,  namely,  the  fine  comb- 
ed wool  .which  the  plaintiff  had  on  hand 
when  the  contract  was  made,  and  also  such 
fine  combed  wool  as  the  phiintiff  should  man- 
nfacture  within  the  next  30  days;  the  whole 
to  be  paid  for  at  40  cents  per  pound.  The 
present  action  concerns  only  a  part  of  the 
wool  subsequently  manufactured,  and  the 
principal  question  in  the  case  is  whether  the 
title  passed  before  the  action  was  brought 
What  was  necessary  to  give  the  contract  ef- 
fect upon  the  wool  to  be  produced  so  as  to 
change  the  ownership  from  the  plaintiff  to 


the  defendant?  The  plaintiff  was  a  mano- 
facturer  of  wool,  and  it  is  clear  that  of  the 
quantity  of  wool  of  different  kinds  In  its  poa- 
sesslon  none  would  pass  to  the  defendant 
until  something  occurred  to  designate  it  as 
that  covered  by  the  contract  The  parties 
contemplated,  as  their  contract  shows,  that 
the  plaintiff,  who  was  to  manufacture  the 
wool,  should,  in  connection  with  the  work  of 
manufacturing  It  separate  It  from  the  mass 
of  wool  then  in  its  possession,  and  determine 
its  weight,  so  that  it  would  appear  to  be  the 
property  called  for  by  the  contract;  and  its 
price  would  be  ascertained.  A  learned 
writer  states  the  law  to  be  as  follows:  "In 
a  sale  of  a  portion  of  a  larger  mass,  the 
whole  remaining  in  the  possession  of  the 
vendor,  with  a  right  and  power  in  blm  to 
make  a  separation,  both  upon  principle  )>-id 
the  weight  of  authority  no  title  passes  until 
that  Is  done,  so  as  to  enable  the  vendor  to 
recover  the  price,  even  for  goods  'bargained 
and  sold.' "  BenJ.  Sales  (6th  Am.  Ed.)  30S. 
This  doctrine  is  well  established  in  Massa- 
chusetts, and,  while  the  decisions  are  not 
uniform,  it  Is  a  rule  which  prevails  generally 
In  this  coimtry  as  well  as  in  England.  Bcud- 
der  V.  Worster,  11  Cush.  573;  Weld  v.  Cutler, 
2  Gray,  195;  Middlesex  Co.  v.  Osgood,  4 
Gray,  447;  Ropes  v.  Lane,  9  Allen,  502; 
Keeler  v.  Goodwin,  111  Mass.  490;  Morse  t. 
Sherman,  106  Mass.  430-432;  Nichols  ▼. 
Morse,  100  Mass.  523;  Turner  v.  Langdon, 
112  Mass.  265;  The  Elgee  Cotton  Cases,  22 
Wall.  180-187;  Hatch  v.  Oil  Co.,  loO  D.  S. 
124-134;  Morrison  v.  Dingley,  63  Me.  533; 
Bailey  v.  Smith,  43  N.  H.  141;  Haldeman  v. 
Duncan,  51  Pa.  St  66;  Hahn  v.  Fredericks, 
30  Mich.  223;  Woods  T.  McGee,  7  Ohio,  127; 
Browning  v.  Hamilton,  42  Ala.  484;  Bank  ▼. 
Gillette,  90  Ind.  268;  Ferguson  v.  Bank,  14 
Bush,  555;  Baldwin  v.  McKay,  41  Miss.  353; 
L'pham  v.  Dodd,  24  Ark.  644;  Courtright  v. 
Leonard,  11  Iowa,  32;  McLaughlin  v.  PiattI, 
27  Cal.  452-463.  We  think  that  this  rule  is 
applicable  to  the  present  case.  The  regular 
process  of  manufacture  which  was  necessary 
to  bring  the  property  within  the  contract 
would  leave  It  a  part  of  the  larger  mass  in 
the  possession  of  the  plaintMt  According  to 
the  uncontradicted  testimony,  as  the  wool 
was  manufactured  It  was  conducted  Into 
bins  by  a  spout,  and  in  the  absence  of  some 
special  action,  taken  for  the  purpose,  there 
would  be  nothing  to  distingruish  the  wool 
made  on  one  day  from  that  made  on  the  next 
day.  The  defendant  requested  the  Judge  to 
Instruct  the  Jury  as  follows:  "In  order  to  re- 
cover on  either  the  first  second,  or  third 
counts  of  Its  amended  declaration  the  plain- 
tiff must  prove  exactly  5,014  pounds  of  F.  <X. 
wool  was  separated  into  a  body  by  itself,  not 
mixed  with  or  a  part  of  any  greater  quantity 
of  wool  of  a  different  grade,  or  with  a  great- 
er quantity  of  F.  C.  wool,  at  the  time  the  de- 
fendant was  entitled  to  receive  the  woot 
the  subject  of  the  contract  In  other  words, 
the  plaintiff,  under  the  first  three  counts  of 
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the  amended  declaration,  must  sbow  tbat 
the  title  to  5,014  ponnds  of  F.  0.  wool  passed 
to  the  defendant,  and  the  title  conld  not  so 
pass  until  and  unless  that  exact  quantity  of 
F.  C.  wool  was  made  a  distinct  and  separate 
portion  \>j  Itself."  The  Judge  adopted  this 
Instruction,  and  said  he  would  give  It,  omit- 
ting the  words  "exactly"  and  "exact."  The 
InstnictloD  was  not  given  In  the  words  In 
which  it  was  written,  and  the  defendant  con- 
tends that,  considering  the  whole  charge  to- 
gether. It  was  not  given  in  substance  or  ac- 
cording to  Its  meaning.  We  do  not  deem  It 
necessary  to  determine  the  correctness  of 
this  contention.  The  defendant  concedes 
that  some  parts  of  the  charge  correctly  stat- 
ed Its  position.  The  fair  Interpretation  of 
the  request  is  "that  the  wool  subject  to  the 
contract"— that  is,  the  Identical  wool  manu- 
factured during  the  30  days— must  have  been 
separated  from  the  other  wool  of  the  plain- 
tiff, so  that  it  could  be  identified.  In  order  to 
entitle  the  plaintlfF  to  recover.  We  think 
the  presiding  justice  intended  to  present  to 
the  Jury  the  question  raised  by  tills  request, 
and  we  also  think  that  there  was  no  evi- 
dence In  the  case  to  warrant  a  finding  for 
the  plaintiff  upon  it.  As  we  understand  the 
testimony,  which  is  reported  In  full  in  the 
bUl  of  exceptions,  the  plaintiff.  In  manufac- 
turing the  wool,  weighed  it  as  it  went  into 
the  bins,  so  that  the  weight  of  the  product  of 
each  day  was  Imown.  The  wool  produced 
within  the  SO  days  was  weighed  in  the  ordi- 
nary course  of  manufacture,  and  in  that 
way  the  plaintiff  knows  how  many  pounds 
are  covered  by  the  contract  When  tlie 
plalntUC  undertook  to  deliver  or  to  set  apart 
for  the  defendant  the  balance  of  the  wool 
covered  by  the  contract  remaining  after  the 
previous  delivery,  it  shipped  6,223  pounds  in- 
stead of  5,014  pounds,  the  balance  of  the 
amount  which  was  produced  within  the  30 
days.  The  defendant  was  not  bound  to  take 
any  wool  except  that  manufactured  within 
the  30  days,  and,  unless  the  plaintiff,  whose 
dnty  it  was  to  separate  that  from  Its  other 
property,  separated  It  so  tbat  It  could  be 
Identified,  the  title  to  it  never  passed.  We 
find  no  statement  from  any  witness  indicat- 
ing that  it  was  so  separated.  Apparently 
nothing  was  done  under  the  contract  to  de- 
termine w^t  wool  belonged  to  the  defend- 
ant Taking  the  weights  as  the  wool  was 
manufactured  did  not  enable  the  plaintiff  to 
determine  what  portion  of  the  contents  of 
the  bins  was  made  at  one  time  and  what  at 
another.  The  first  request  of  the  defendant 
was  for  a  ruling  that  on  the  evidence  the 
plaintiff  could  not  recover  on  the  first  sec- 
ond, or  third  count  of  its  amended  declara- 
tion. We  think  the  Jury  were  erroneously 
permitted  to  find  for  the  plaintiff. 

As  additional  facts  may  be  presented  at  an- 
other trial.  It  becomes  necessary  to  consider 
other  questions  in  the  case.  The  defendant 
contended  that  there  was  no  sufficient  mem- 
orandum of  the  contract  as  required  by  the 
v.48M.E.no.l — 8 
Mabs.Dec.43-4S  N.E.-  » 


statute  of  frauds.  It  is  immat^ial  that  the 
defendant's  name  appears  in  the  body  of  the 
memorandum  Instead  of  as  a  signature  at 
the  end  of  It  and  that  the  name  was  written 
by  the  defendant's  agent  and  broker  instead 
of  by  one  of  its  officers.  Hawkins  v.  Chase, 
18  Pick.  502;  Ooddlngton  v.  Ooddard,  16 
Gray,  480;  Glason  v.  BaUey,  14  Johns,  484; 
Tourret  v.  Oripps,  48  Laiw  J.  Ch.  567.  The 
quantity  given  In  the  statement  of  the  goods 
to  be  manufactured  is  merely  an  estimate,  or 
at  most  a  limitation,  and  the  language  cre- 
ates no  uncertainty  in  regard  to  the  manu- 
factured gooda  Brawley  v.  TJ.  B.,  96  U.  S. 
168-172.  The  most  doubtful  question  aris- 
ing on  the  memorandum  is  whether  the 
words,  "about  2,000  to  2,500  lbs.  F.  C."  taken 
In  connection  with  the  words  following,  "and 
all  they  make  for  thirty  days,"  etc.,  is  a  suffi- 
cient designation  of  the  property  sold.  The 
rule  is  that  the  goods  sold  must  be  designat- 
ed in  the  writing,  and  cannot  be  shown  by 
paroL  May  v.  Ward,  Hi  Mass.  127;  Water- 
man V.  Meigs,  4  Gush.  497;  Pulse  v.  MiUer, 
81  Ind.  190;  Holoes  v.  Evans,  48  Miss.  247; 
Bggleston  V.  Wagner,  46  Mich.  610, 10  N.  W. 
37.  But  we  have  no  doubt  that  the  meaning 
of  the  letters  "F.  C,"  which  are  technical 
abbreviations  used  In  the  wool  trade,  may 
be  shown  by  parol,  as  well  when  they  ap- 
pear In  a  memorandum  relied  on  under  the 
statute  of  frauds  as  in  any  other  writing. 
While  parol  evidence  is  not  competent  to 
contradict  or  vary  the  terms  of  such  a  mem- 
orandum to  show  what  is  intended,  we  are 
of  opinion  that  the  situation  of  the  parties 
and  the  surrounding  circumstances  at  the 
time  when  the  contract  was  made  may  be 
shown  to  apply  the  contract  to  the  subject- 
matter.  Upon  this  point  the  decision  in  Mac- 
donald  v.  Longbottoni,  1  EI.  &  El.  987,  which 
was  concurred  In  by  all  the  Judges  sitting  in 
the  exchequer  chamber,  is  an  authority 
which  fully  covers  the  present  case.  When 
it  Is  shown  who  and  where  the  parties  were 
at  the  time  of  making  the  contract,  and  what 
property  the.  plaintiff  had  on  hand  of  the 
kinds  described,  it  is .  clear,  without  more, 
that  the  memorandum  referred  to  the  2,443 
pounds  of  wool  on  hand,  recently  manufac- 
tured, and  to  the  additional  amount  which 
might  be  manufactured  within  the  30  days. 
See  Mead  v.  Parker,  115  Mass.  413;  Hurley  v. 
Brown,  98  Mass.  545;  Scanlan  v.  Geddes,  112 
Masa  15;  Slater  v.  Smith.  117  Mass.  96; 
Nichols  V.  Johnson,  10  Qonn.  182;  Waring  v. 
Ayres,  40  N.  Y.  357;  Colerick  v.  Hooper,  3 
Ind.  316.  Moreover,  ui>on  the  undisputed 
evidence  there  was  an  acceptance  of  a  part 
of  the  property,  which  takes  the  case  out  of 
the  statute.  There  Is  no  testimony  that 
would  warrant  a  finding  that  the  wool  which 
was  delivered  and  paid  for  was  received  by 
the  defendant  in  any  other  way  than  as  de- 
livered by  the  plaintiff  in  part  performance 
of  its  contract  See  Marsh  t.  Hyde,  3  Gray, 
331;  Gault  v.  Brown,  48  N.  H.  183;  ScoU  v. 
KaUway  Co.,  12  Mees.  &  W.  33;  Van  Woert 
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▼.  Railroad  Co.,  67  N.  T.  53&  We  do  not 
think  there  was  erldence  In  the.  case  which 
made  it  the  dnt^  of  the  presiding  Judge  to 
glre  any  of  the  other  instructions  requested 
by  the  defendant.  As  the  questions  in  re- 
gard to  the  admission  of  evidence  will  not 
be  likely  to  arise  again  in  tlie  same  form,  we 
do  not  think  it  necessary  to  consider  them. 
Exceptions  sustained. 


(165  Mass.  337) 

SIIiVBSTRI  T.  MISSOCCHI. 

(Supreme  Judicial  Oonrt  of  Massachoaetts. 

BnSolk.     Feb.  28,  1896.) 

Sals— Fboof  or  Dblitsbt  or  Goods— Shipmbht 

BT  lUlL. 

A  contracc  for  goods  to  tie  "furnished 
along  the  line  of"  a  certain  railroad  contemplates 
their  shipment  over  snch  railroad,  and  delivery 
by  it  to  the  purchaser;  and  proof  that  the  goods 
were  sent  to  the  office  of  said  railroad  for  ship- 
ment, properly  packed,  and  addressed  to  the  buy- 
er, and  that  no  complaint  of  their  nonreceipt  was 
ever  received,  is  sufficient  prima  facie  evidence 
to  sustain  a  finding  of  their  delivery  under  such 
contract,  in  an  action  thereon  against  a  guaran- 
tor. 

Elxceptions  from  snperlor  coart,  Suffolk 
county;   3.  B.  Richardson,  Judge. 

Action  by  Lulgi  Siivestrl  against  Lnigl 
MisBocchi  on  a  written  contract  of  guaranty. 
To  a  finding  for  plaintiff,  defendant  excepts. 
Bixceptions  overruled. 

Owen  A.  OalTln  and  James  F.  Sweeney, 
for  plaintiff.  Brackett  &  Roberts,  for  de> 
fendant 

HOLMES,  J.  The  defendant  argues  that 
the  special  facts  found  by  the  auditor  do  not 
warrant  Ids  conclusion  that  the  goods  were 
delivered  at  points  on  the  line  of  the  Portland 
&  Rumford  Falls  Railroad.  The  auditor 
finds  that  the  packages  were  marked  for 
those  points,  and  were  delivered  to  an  ex- 
pressman to  take  to  the  freight  office  in  Bos- 
ton; that  bills  of  lading,  and  what  purported 
to  be  a  receipt  from  some  one  at  the  freight 
office,  were  returned  to  the  plaintiff  by  the 
expressman;  and  .that  no  complaint  that  the 
goods  were  not  received  was  made  by  the 
party  who  ordered  them.  This  is  some  evi- 
dence that  the  goods  were  received  at  their 
destination,  on  the  same  principle  that  is  ap- 
plied to  the  case  of  letters  put  into  the  post 
office.  Huntley  v.  Whittler,  105  Mass.  391; 
Brlggs  T.  Hervey,  130  Mass.  186.  The  argu- 
ment for  the  defendant  seems  to  be  that  the 
goods  were  put  under  the  buyer's  control 
when  delivered  to  the  railroad  in  Boston,  and 
therefore  were  not  within  the  terms  of  the 
guaranty.  The  words  of  the  contract  are, 
"goods  furnished  along  the  line  of  the"  rail- 
road. These  words  manifestly  contemplate 
that  the  goods  may  be  shipped  by  rail,  and 
delivered  by  the  railroad  to  the  purchaser. 
They  apply  equally  whether  the  railroad  was 
the  seller's  or  the  buyer's  bailee.  In  a  strict 
sense,  if  tliat  were  material,  the  goods  were 
not  delivered    until   they  left    the   bailee's 


hands.    Hallgartm  v.  Oldham,  135  Mass.  1, 9. 

It  Is  argued  farther  that  there  was  no  evi- 
dence that  the  goods  were  furnished  to  the 
buyer  during  the  continuance  of  the  work  to 
be  performed  by  him  as  required  by  the 
guaranty.  It  does  not  appear  tliat  the  audi- 
tor's attention  was  called  to  this  point,  and 
therefore  the  details  of  bis  report  are  less 
definite  with  regard  to  it  than  they  might 
have  been.  Plainly,  from  the  evidence  of- 
fered by  the  plaintlfl  as  to  what  ctHttractoxs 
were  in  the  habit  of  fumishmg  their  em- 
ployte.  It  was  understood  or  assumed  tliat 
the  goods  were  within  the  contract  In  this 
respect.  But  It  Is  enough  to  say  that  the 
auditor  fonnd  for  the  pialntUf,  and  that  noth- 
ing about  the  matter  appears  In  his  report 
which  shows  that  he  was  wrong.  These  are 
the  only  points  argued. 

Exceptions   overruled 


OSS  Mass.  351) 
WHIOHER  V.  COTTRELL  (two  cases). 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Feb.  28.  180a) 

TSNAKOr— TBBIIIII&TIOir. 

A  landlord  win  be  held  not  to  have  waived 
defects  in  a  notice  given  by  defendant,  bis  ten- 
ant, or  to  have  reieased  him,  though  he  knew  the 
notice  was  intended  to  terminate  the  tenancy, 
wheie  he  continned  to  make  out  bills  against  de- 
fendant monthly  for  rent,  and  present  them,  as 
usual,  at  the  rented  store,  and  gave  credit  to 
defendant  for  payments,  and  claimed  that  de- 
fendant was  still  the  tenant,  though  he  rectived 
payments  from  defendant's  vendee. 

Report  from  superior  court,  Suffolk  county; 
Caleb  Blodgett,  Judge. 

Action  by  Whicher  against  Cottrell  for  rent 
Case  reported.    Judgment  for  plaintiff. 

Robert  F.  Sturgls  and  Moorfield  Storey,  for 
plaintiff.  George  R.  Swasey  and  Reginald 
H.  Higglns,  for  defendant 

BARKER,  J.  Considered  as  a  notice  In- 
tended to  terminate  the  tenancy,  the  original 
notice  did  not  comply  with  the  provisions  of 
the  statute.  Pub.  St  c.  121,  S  12.  But,  it 
the  plaintiff  knew  that  the  notice  was  intend- 
ed to  terminate  the  tenancy,  he  might  so  act 
as  to  preclude  himself  from  objecting  that  the 
notice  was  insufficient  Boynton  v.  Bodwell, 
113  Mass.  631,  537.  We  are  of  opinion,  how- 
ever, that  the  evidence  would  not  Justify  a 
finding  for  the  defendant  Assuming  that 
on  May  1, 1893,  the  plaintiff  knew,  from  read- 
ing the  notice,  that  the  defendant  Intended  to 
terminate  his  tenancy,  the  plaintiff,  upon  that 
occasion,  did  nothing  to  show  that  he  waived 
the  defects  of  the  notice.  Thereafter  he  nei- 
ther saw  nor  had  any  communication  from  or 
with  the  defendant  until  December  1,  1893. 
During  the  Interval,  he  continued  to  make  out 
bills  against  the  defendant  monthly  for  the 
rent  and  to  attempt  to  collect  them  at  the 
store  as  usual,  going  there  often,  and  asking 
it  they  had  no  money  for  him,  and  receiving 
and  crediting  to  the  defendant  whatever  pay- 
ments be  received  there.    These  facts  could 
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not  Justify  the  defendant  In  asBumlngr  that 
the  plaintiff  liad  released  blm,  or  lead  bim 
reaaonablj  and  properly  to  believe  that  the 
plaintiff  had  waived  the  defects  of  the  notice. 
On  the  contrary,  the  plaintiff's  conduct  was 
an  aBfiertl<m  of  the  defendant's  tenancy  by  a 
consistent  attempt  to  collect  the  rent  as  due 
from  him.  The  evidence  did  not  Justify  a 
finding  that  the  defendant's  tenancy  was  tei> 
minated  by  transfer  of  the  tenancy  and  pos- 
session, with  the  plaintiff's  knowledge  and 
acqniescence.  Although  the  plaintiff  receiv- 
ed payments  from  the  defendant's  vendee, 
the  plaintiff  did  not  treat  the  vendee  as  his 
tenant,  but  continued  to  claim  that  the  de> 
fendant  was  the  tenant,  and  made  ont  the 
bills  for  rent  against  him.  Judgment  for  the 
plaintiff  in  each  case. 


(  63  .Mans.  342) 

BASTMAN  >.  BOSTON  &  M.  B.  B. 

(Supreme  Judicial  Court  of  MaasachusettB. 

Suffolk.     Feb.  28,  1896.) 

EVIDBKOB — PSBSOIIAb  iNfURISS — CASKS— RbB 

Qbstjl 
In  an  action  by  an  employs  against  a 
railroad  company  for  personal  in^aries  caused 
by  being  nm  over  by  cars,  statements  by  plain- 
tiiEt  as  to  how  the  accident  happened,  made  five 
minutes  after  he  wai>  taken  from  under  the  cars, 
is  inadmissible  in  his  favor,  as  res  gestee. 

Exceptions  from  superior  court,  Suffolk 
county;  Caleb  Blodgett,  Judge. 

Action  by  Herbert  F.  Eastman  against  the 
Boston  &  Maine  Bailroad.  There  was  a  ver- 
dict for  defendant,  and  plaintiff  excepts. 
Overruled. 

The  case,  as  shown  by  plalntifrs  exceptions, 
was  as  follows: 

"This  was  an  action  brought  by  the  plain- 
tiff, who  was  a  freight  conductor  In  the  en>. 
ployment  of  the  defendant  corporation,  for 
damages  on  account  of  a  personal  Injury. 
There  was  evidence  tending  to  show  that  the 
plaintiff,  while  in  the  exercise  of  due  care, 
and  in  the  performance  of  Ills  duties,  stepped 
onto  the  railroad  track  in  Newburyport,  in 
front  of  a  coal  car,  for  the  purpose  of  unset- 
ting  a  brake;  that,  after  he  effected  this,  he 
turned  to  step  off  the  track,  caught  his  foot 
in  an  unblocked  guard  rail,  was  thrown  down, 
and  run  over  by  one  or  more  whe^  of  the 
car,  on  account  of  which  it  was  necessary  to 
amputate  his  leg.  After  the  accident,  the 
train  was  divided,  the  plaintiff  lay  on  the 
ground  for  a  few  minutes,  was  thai  remov- 
ed to  the  side  of  the  track,  and  afterwards 
taken  to  the  hospital  in  Newburyitort  After 
the  accident  had  happened,  and  while  he  lay 
on  the  ground,  or  about  the  time  he  was  taken 
np,  it  appeared  that  he  made  a  statement  to 
one  James  E.  Holland  as  to  how  the  accident 
happened.  The  said  James  E.  Holland,  who 
was  a  brakeman  and  saw  the  accident,  tes- 
tified as  follows:  'Q.  How  long  was  it  be- 
fore you  got  to  bim  after  the  accident?  A. 
^I^ell,  it  wasn't  a  laiQitte.   Q,  Before  bt  got 


up,  and  while  he  was  there,  did  he  state  to 
you  how  it  occurred?  A.  Not  before  I  got  to 
bim.  Q.  When  you  got  there,  I  say.  A.  No, 
sir.  Q.  Did  he  at  any  time  make  a  statement 
of  bow  it  happened?  A.  He  did.  Q.  Now,  I 
want  to  know  when  that  was.  A.  Well,  it 
wasn't  more  than,— time  files  very  quick,— It 
wasn't  more  than  five  minutes  after  I  split  the 
cars  and  took  him  out  Q.  Not  more  than  five 
minutes?  A.  No,  sir,  I  don't  think  it  was. 
Q.  Was  it  before  yon  had  taken  him  up,  or 
after  yon  had  taken  him  up?  A.  I  think  it 
was  about  the  time  we  were  taking  him  up. 
Q.  Now  I  want  to  refresh  your  memory  a  lit- 
tle. I  want  to  know,  now,  if  yon  told  me,  in 
the  court  room  yesterday,— in  the  ante  room 
yesterday,— that  he  made  the  statement  to 
you  within  a  half  minute  after  the  accident 
happened?  A.  No,  sir;  I  don't  think  I  did. 
I  might  have  said  It,  but  I  don't  think  I  did. 
Half  a  minute  after  it  happened  is  a  very 
short  time.  Q.  Now,  you  put  It  how  long 
after  it  happened?  A.  About 'five  minutes,  I 
should  Judge.  Time  flies  very  quick.  Q. 
You  say  It  was  about  the  time  be  was  taken 
up  from  the  track?  A.  Xes,  about  the  time 
we  were  taking  him  out'  The  witness  would 
have  testified  that  the  plaintiff  stated  that 
the  accident  was  caused  by  catching  his  foot 
In  an  unblocked  guardrail,  and  was  asked 
what  the  statement  of  the  plaintiff  was,  but 
it  was  excluded,  to  which  exdnsion  the  plain- 
tiff excepts." 

W.  B.  Stevens,  for  plaintiff.  Walter  L  Bad- 
ger and  Thomas  Hunt,  for  defendant 

ALLEN,  J.  The  Statements  by  the  deceas- 
ed were  simply  a  narrative  of  what  had  hap- 
pened, and  were  not  admissible  as  part  of  the 
res  gestse.  Lane  v.  Bryant  8  Orsy,  24S; 
Com.  V.  Hackett  2  Allen,  136;  Com.  v.  Mc- 
Laughlin, 6  Allen,  607;  Williamson  v.  Ball- 
road  Co.,  144  Mass.  148,  10  N.  B.  790.  Ex- 
ceptions oTerruled. 


066  Haas.  I»8> 
KIDDEB  el  aL  V.  PITOHBUBG  B.  00. 

(Supreme  Judicial  Court  of  Massachusetts. 
SufFolk.     Feb.  28,  1896.) 

RAIUtOAD  COMPAIIIBS  —  DlSOBIMIHATIOX    XaXtKM 
BXFBESB  COUPANIES. 

St  1894,  c.  469.  i  1,  requiring  a  raihx>ad 
company  to  give  to  all  persons  and  compa- 
nies now  engaged  in  only  a  local  express  busi- 
ness" tarns,  facilitiea,  and  accommooations  for 
transportation  of  merchandise  reasonable  and 
equal  to  those  furnished  other  companies  doing 
busineso  over  the  railroad,  having  regard  to  the 
amount  and  cbaraoter  of  the  service,  inures  to 
the  benefit  of  one  engaged  in  the  local  ezpresi 
business,  who,  at  the  time  the  act  was  passed, 
was  having  his  packages  carried  on  the  freight 
trains  of  a  railroad,  as  well  as  to  one  who  was 
using  the  passenger  trains  of  the  railroad  for 
such  purpose. 

Suit  by  Wesley  D.  Kidder  and  others 
against  the  Fltdibarg  Bailroad  (Company. 
Older  directed  for  plaintttTs; 
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H.  P.  Harrlman,  F.  J.  Daggett,  and  Q. 
Philip  Wardoer,  for  plaintlOs.  Geo.  A.  Tor- 
re/, for  defendant. 

KNOWLTON,  J.  This  suit  In  eqnlty  la 
brought  under  the  provisions  of  St  1894,  c. 
469,  to  compel  the  defendant  to  give  the 
plaintiffs  terms,  facilities,  and  accommoda- 
tions for  the  transportation  of  merchandise 
as  a  local  express  comx)any  equal  to  those  giv- 
en to  another  express  company  noir  doing 
business  over  the  defendant's  railioad.  Pub. 
St  c.  112.  S  188,  Is  in  these  words:  "Every 
railroad  corporation  shall  give  to  all  persons 
or  companies  reasonable  and  equal  terms,  fa- 
cilities and  accommodations  for  the  trans- 
portation of  themselves,  their  agents  and 
servants  and  of  any  merchandise  and  other 
property  upon  Its  railroad,  and  for  the  use 
of  its  depot  and  other  buildings  and  groimda, 
and  at  any  point  where  Its  railroad  connects 
with  another  railroad,  reasonable  and  equal 
terms  and  facilities  of  Interchange."  St 
1894,  c.  489,  i  1,  makes  these  provisions  ap- 
plicable "to  all  persons  and  companies  now 
engaged  in  only  a  local  express  business  for 
the  forwarding  of  express  matter  between 
points  within  the  commonwealth  in  the  trains 
or  cars  of  another  raUroad  corporation  and  to 
any  persons  desiring  to  engage  therein  who 
may  obtain  the  recommendation  of  the  board 
of  railroad  commissioners  therefor,  and  who 
may  by  written  agreement  assume  to  indem- 
nify such  corporation  against  all  loss  of  and 
damage  to  any  property  carried  by  them  on 
its  trains.  *  •  ♦  Such  corporation  may 
contract  with  one  or  more  persons  or  compa- 
nies for  the  express  service  over  Its  line  or 
system,  subject  to  the  rights  of  such  persons 
or  companies  as  now  are  engaged  in,  or  shall 
have  obtained  the  recommendation  aforesaid 
to  conduct  such  local  business  thereon  be- 
tween points  within  the  commonwealth,  un- 
der the  provisions  of  this  act  and  the  terms, 
facilities  and  accommodations  provided  for 
such  last  mentioned  persons  or  companies 
shall  not  be  unreasonable  or  unequal,  having 
regard  to  the  amount  and  character  of  the 
service,  and  also  to  such  reasonable  regula- 
tion of  said  business  as  may  be  required  for 
the  public  Interest  and  the  efficient  operation 
of  the  lailroad."  The  plaintiffs  were  local 
expressmen  who  for  more  than  three  years 
have  been  engaged  in  the  business  between 
Ayer  Junction,  Concord,  and  Boston,  trans- 
porting their  express  matter  over  the  defend- 
ant's railroad.  They  have  been  accustomed 
to  carry  about  160  packages  per  day  between 
Concord  and  Boston  and  Ayer  Junction  and 
Bost<Mi  and  return.  Most  of  these  were  small 
packages,  and  they  were  all  carried  In  the 
freight  cars  and  trains  df  the  defendant;  the 
plaintiffs  at  the  same  time  riding  in  the  pas- 
senger trains,  upon  season  tickets  purchased 
of  the  defendant  The  National  Express 
Company,  under  a  contract  with  the  defend- 
ant. Is  conducting  an  express  business  In  the 
defendant's  passeogso  tralps,  and  Its  accom- 


modations and  facilldes  for  doing  business 
are  much  better  than  those  furnished  to  the 
plaintiffs.  The  question  is  whether,  under 
the  statutes  quoted  above,  the  plaintiffs  are 
entitled  to  accommodations  and  facilities 
equal  to  those  enjoyed  by  the  National  Ex- 
press Company,  having  regard  to  the  amonnt 
and  character  of  the  service.  These  statutes 
were  enacted  to  prevent  unjust  discrimination 
by  railroad  companies,'  and  similar  enact- 
mmts  have  been  embodied  in  the  statutes  or 
constitations,  and  have  been  approved  by  the 
courts,  of  most  of  the  other  states.  New 
England  Express  Co.  v.  Maine  Cent  R.  Co., 
S7  Me.  188;  McDnffee  v.  RaUroad,  52  N.  H. 
430;  Providence  Coal  Co.  v.  Providence  &  W. 
R.  Co.,  15  R.  I.  303-310,  4  AtL  394;  Root  v. 
RaUroad  Co.,  114  N.  Y.  800,  21  N.  E.  403; 
Messenger  v.  Railroad  Co.,  36  N.  J.  Law,  407, 
87  N.  J.  Law,  531;  Sandford  v.  RaUroad  Co., 
24  Pa.  St  378;  Scofield  v.  Railway  Co.,  43 
Ohio  St  571;  Railroad  Co.  v.  Parks,  18  Rl. 
460;  Cook  v.  RaUway  Co.,  81  Iowa,  551,  40 
N.  W.  1080;  Sloan  v.  Ralh-oad  Co.,  61  Mo.  24. 
The  first  part  of  St  1894,  c.  469,  is  merely 
declaratory  of  the  meaning  of  the  section  of 
the  pubUc  statutes  to  which  It  refers;  for 
both  the  broad  language  and  the  spirit  of  this 
section  Include  express  companies  and  other 
common  carriers,  as  weU  as  individual  ship- 
pers of  mprchandlse.  Railroad  Co.  v.  Tripp, 
147  Mass.  35,  17  N.  E.  89.  The  statute  last 
enacted,  whUe  expressly  providing  for  local 
express  companies,  is  restrictive  of  the  Public 
Statutes,  in  that  the  benefits  of  the  section 
referred  to  can  be  enjoyed  only  by  persons 
and  companies  engaged  at  the  time  of  Its  en- 
actment in  a  local  express  business  between 
points  within  the  commonwealth,  in  the  trains 
or  caiti  of  the  railroad  corporation,  and  by 
those  who  desire  to  engage  In  such  business, 
and  who  obtain  the  recommendation  of  the 
raUroad  cnmmissioners  therefor.  If  the  plain- 
tiffs were  engaged  in  a  local  express  busi- 
ness, within  the  meaning  of  the  statute,  at 
the  time  of  the  |)assage  of  the  act  they  are 
entitled  to  the  relief  which  they  seek.  This 
Is  vIrtuaUy  conceded  by  the  defendant's  coun- 
sel. In  his  argument;  but  his  contention  is 
that  the  statute  appUes  only  to  those  who,  at 
the  time  of  Its  passage,  were  doing  a  local 
exprress  business  on  passenger  trains  of  raU- 
roads  within  the  commonwealth,  and  that  the 
plaintiffs  are  not  within  Its  terms,  because 
they  carried  their  parcels  upon  freight  trains. 
We  see  no  foundation  In  the  statute  for  this 
contention.  It  is  probably  true  that  most 
local  express  companies  doing  business  upon 
railroads  have  been  accustomed  to  transport 
their  merchandise  on  passenger  trains,  and  It 
may  be  that  this  mode  of  doing  business  was 
prominently  before  the  legislature  when  the 
Statute  was  framed;  but  Its  terms  are  broad, 
and  it  contains  no  reference  to  any  distinction 
between  companies  using  passenger  trains 
and  those  using  freight  trains.  We  cannot 
Umit  the  meaning  of  tMs  prdvlBlon  of  the 
statute,  by  construction,  so  as  te  exdilde  the 
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|j«ti»«i>a  from  its  beneflta,  witbovt  iaiag  jUt- 
lence  to  Ita  language.  Tbej  ate  tberefore  en- 
titled to  a  mandatory  order  which  shall  se- 
cure them  the  prlTllege  of  doing  their  express 
business  on  the  passenger  trains  of  the  de- 
fendant npon  terms  and  with  fadlities  and 
accommodations  wlilch  shall  be  reasonable, 
and  equal  to  those  furnished  to  other  compa- 
nies doing  business  over  the  defendant's  rail- 
road; having  regard  to  the  amount  and  char- 
acter of  the  service,  and  also  to  such  reason- 
able regulations  of  the  business  as  may  be 
regnlred  for  the  public  Inierest  and  the  effi- 
deiit  operation  of  the  railroad.  The  terms  of 
the  ordo'  ai«  to  be  prescribed  by  a  justice  of 
the  snperlor  conrt  The  kind  of  accommoda- 
tions to  wbldi  the  pUintltfs  are  entitled  Is  a 
subject  which  Is  not  now  before  oa.  So  or- 
dered. 

am  hms.  MS) 

MITCHELL  et  al.  V.  LB  CLAIB. 

(Snpreme  JaJidal  Court  of  MasMchosetts. 

Saffolk.     Feb.  28.  1896.) 

Balm  ov  Ooodb— Appropriatioh  — Rsoovsbt  or 
Pkiob. 

1.  Where  a  person  accepts  by  telegram  an- 
other'! offer  to  sell  bim  certain  pjods  at  a  stated 
price,  and  the  seller  thereupon  sets  opart  and 
appropriates  to  the  purchaser  the  goods  called 
for,  and  sends  him  the  bill,  the  sale  is  complete. 

2.  Where  a  seller  has  set  apart  and  appro- 

Sriated  to  the  pnrchuser  the  goods  called  for  an- 
er  a  contract  of  s  ie.  and  the  purchaser  refuses 
to  take  and  pay  toi  them,  the  seller  may  recover 
the  ogieed  price  without  deduction  on  account 
of  his  retention  of  his  lien  npon  the  goods, 

3.  Where  the  purchaser  of  GO  tubs  of  but- 
ter received  40  of  them  without  objection  to  the 
quality,  and  directed  the  shipping  to  him  of  the 
remaininir  20  tubs,  and  the  only  dispute  at  that 
time  between  the  parties  was  in  regard  to  the 
terms  of  payment,  it  will  be  inferred  that  the  20 
tubs  remaining  in  the  possession  of  the  seller 
were  of  the  quality  required  by  the  contract. 

Exceptions  from  superior  court,  SuflToIk 
county;  J.  B.  Ricbardson,  Judge. 

Action  by  George  B.  Mitchell  and  others 
against  P.  N.  Le  Clalr  to  recover  the  price 
of  butter  sold  by  plaintiffs  to  defendant.  To 
a  Judgment  in  favor  of  plaintiffs,  defendant 
excepts.    Overruled. 

Defendant  asked  the  conrt  to  rule  "that 
the  plaintttTs  had  failed  to  make  out  thpir 
case,  in  that  there  was  no  evidence  that  the 
butter  selected,  set  aside,  and  marked  as 
aforesaid  was  of  the  kind  and  quality  or- 
dered"; but  the  instruction  was  refused. 

D.  D.  Corcoran,  for  plalntiCEs.  Geo.  B. 
Towle,  for  defendant 

KN'OWLTON,  J.  The  principal  question 
in  this  case  Is  whether  there  was  a  suffi- 
cient delivery  of  the  butter  to  pass  the  title 
as  between  the  parties.  There  is  no  dispute 
that  there  was  a  good  contract  of  sale,  and 
no  qnestion  arises  under  the  statute  of  frauds. 
The  defendant  accepted  by  telegram  the 
plaintiffs'  offer  to  sell  him  00  tubs  of  butter 
of  a  specified  quality  at  27  cents  per  pound. 
The  plaintiffs  bad  in  their  storehouse  a  large 


qtuuDtltj  of  butter.  TTpon  flie  receipt  of  the 
defendanf B  telegram  accepting  their  offer, 
they  were  impliedly  authorized,  as  the  de- 
fendant's agents,  to  set  apart  and  appropri- 
ate to  him  the  goods  called  for  by  the  con- 
tract This  they  Immediately  did,  weighing 
the  butter,  setting  it  apart,  and  marking 
each  tub  for  the  purpose  of  designating  It  as 
the  defendant's  property.  They  then  at  once 
sent  him  a  bill  of  ail  of  it,  marked.  "Cash 
on  demand."  This  completed  the  sale,  and 
passed  the  title.  Morse  v.  Sherman,  106 
Mass.  430;  Marble  v.  Moore,  102  Mass.  443; 
Arnold  ▼.  Delano.  4  Cnsh.  33-38;  Ropes  ▼. 
Lane,  0  Allen,  S02-{il0;  Bank  v.  Bangs,  102 
Mass.  291-295;  Safford  v.  McDonough,  120 
Mass.  290;  Gllmour  v.  Supple,  11  Moore.  P. 
C.  S51-5S6;  Tarling  v.  Baxter,  6  Bam.  &  0. 
300;  BenJ.  Sales  (6th  Am.  Ed.)  294-298,  and 
cases  cited  in  the  note^ 

If  the  contract  is  not  in  snch  form  as  to  be 
binding  under  the  stattite  of  frauds,  such  an 
appropriation  does  not  constitute  an  accep- 
tance under  that  statute,  nor  does  it  change 
the  possession,  and  thereby  deprive  the  ven- 
dor of  his  lien  for  the  price.  Safford  v.  Mc- 
Donough, 120  Mass.  290.  But  if  the  vendee 
in  such  a  case  afterwards  refuses  to  take  the 
goods,  and  pay  for  them,  the  vendor  may 
recover  the  price,  if  he  keeps  them  in  readi- 
ness for  delivery  to  the  purchaser.  Under  a 
contract  of  sale,  when  the  goods  have  been 
BQ  appropriated  and  set  apart,  the  vendor 
has  done  that  which  by  the  terms  of  the 
agreement  makes  the  whole  consideration 
payable;  and  so  long  as  he  remains  ready  to 
do  whatever  else  is  to  be  done  to  give  the 
vendee  the  benefit  of  his  purchase,  he  Is  en- 
titled to  receive  the  agreed  price  without 
deduction  on  account  of  hlS' retention  of  his 
lien  upon  the  property.  White  v.  Solomon 
(Mass.)  42  N.  B.  104;  Morse  v.  Sherman,  lOQ 
Mass.  430;  Putnam  v.  Glidden,  159  Mass. 
47,  34  N.  B.  81. 

There  was  sufficient .  evidence  to  warrant 
the  Judge  in  finding  that  the  butter  answered 
the  requirements  of  the-  contract.  The  plain- 
tiffs appropriated  it  to  the  defendant  as  but- 
ter oC  the  quality  called  for.  Their  conduct 
then  and  afterwards  was  equivalent  to  a  dec- 
laration that  It  conformed  to  the  agreement 
of  the  parties.  Afterwards  shipments  were 
made  from  time  to  time  of  a  part  of  It. 
amounting  to  40  tubs  in  all,  which  were  ac- 
cepted and  paid  for  by  the  defendant  without 
objection.  This  was  an  admission  by  the 
defendant  that  the  quality  of  the  40  tubs  was 
such  as  he  expected.  The  bill  sent  to  the 
defendant  in  the  first  place  gave  the  sep- 
arate weight  and  tare  of  each  tub  of  butter. 
The  defendant  directed  the  shipping  to  him 
of  the  remaining  20  tubs,  and  the  only  dis- 
pute between  the.  parties  at  that  time  was 
in  regard  to  the  terms  of  payment;  the  plain- 
tiffs asserting  that  the  property  was  to  be 
paid  for  on  demand,  before  parting  with  the 
possession,  and  the  defendant  contending 
that  he  was  entitled  to  receive  it,  and  to  have 
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three  months  from  the  time  of  sale  In  whtcb 
to  make  payment.  While  these  facts  do  not 
make  it  certain  that  the  20  tubs  remaining 
in  the  possession  of  the  plaintiffs  were  of 
good  qnallty,  they  warrant  an  Inference  in 
favor  of  the  plaintiffs'  contention,  In  the  ab- 
sence  of  anything  to  show  the  contrary.  The 
last  Instmctlon  requested  was  therefore 
rightly  refused.    Exceptions  OTerruled. 


(165  Haas.  396) 

COMMONWEALTH  ▼.  YOUNG. 

(Supreme  Judicial  Oourt  of  Massachusetts. 

Suffolk.     Feb.  29.  1896.) 

FiSHBBIER  —  LOBBTBRB  —  STATDTB  REQULATINO  — 
ViOLilTIOIl— TrUI<  OS  AOBSBD  FaOTS— 

Instbuctions. 

1.  It  was  proper,  on  trial  of  one  for  harms 
in  his  possession  lobsters  less  than  10^  inches  in 
lengtli,  in  violation  of  statute,  in  whicu  the  case 
was  submitted  on  an  agreed  statement  of  facts, 
to  refuse  to  instruct  that  the  possession  of  the 
lobsters  showed  no  more  than  temporary  custody 
of  another's  property,  where  the  agreed  facts 
would  support  a  finding  that  they  were  in  de- 
fendant's possession  as  owner. 

2.  Pub.  St.  c.  91,  i  84,  prohibiting  any  per- 
son from  having  in  his  possession  lobsters  less 
than  lOV^  inches  in  length,  applies  to  lobsters 
caught  outside  of,  and  shipped  mto,  the  state. 

Exceptions  from  superior  court,  Suffolk 
county;  Franklin  G.  Fessenden,  Judge. 

George  L.  Young  was  convicted  of  having 
lobBtera  less  than  10^  inches  in  l«)gth  in  his 
possession,  in  violation  of  statute,  and  brings 
exceptions.     Exceptions  overruled. 

The  following  Is  the  agreed  statement  of 
facts:  "It  is  agreed  that  the  defendant  in  the 
month  of  March,  1895,  was  doing  the  busi- 
ness of  dealing  In  lobsters  in  Boston,  under 
the  name  of  the  New  England  Lobster  Com- 
pany, at  a  store  No.  268  Atlantic  avenue;  that 
on  the  lltb  day  of  March,  1895,  two  mem- 
bers of  the  district  police  went  to  the  defend- 
ant's store,  and  found  standing  on  the  floor 
of  the  store  four  barrels,  which  were  cov- 
ered over  with  sacking  or  straw  matting, 
hooped  .down  and  nailed,  each  marked  with 
a  tag  on  which  was  printed  the  words,  'From 
New  England  Lobster  Company,'  and  some 
written  words,  the  name  of  some  person  ad- 
dressed, 'New  York  City,  N.  Y.  By  express;' 
that  the  officer  told  the  defendant  he  wanted 
to  look  into  them,  and  the  defendant  removed 
the  cover;  that  the  officer  found  mixed  in  the 
barrel  twenty-three  short  lobsters;  that  he 
(the  officer)  found  short  lobsters  in  the  other 
three  barrels,  all  under  ten  Inches  from  bone 
m  head  to  end  of  middle  flipper;  that  sev- 
enty-four short  lobsters,  in  all,  were  found; 
that  when  he  (the  officer)  was  handling  the 
lobsters  the  defendant  said,  'You  are  not  go- 
ing to  put  those  back  in  that  way;'  that  all 
the  lobsters  contained  in  all  these  four  bar- 
rels had  arrived  on  the  morning  of  that  day 


from  Nova  Scotia,  consigned  by  parties  there- 
to the  defendant  in  Boston,  had  been  opened 
and  repacked  for  the  removal  of  any  dead  fish 
from  either  barrel,  had  not  been  offered  or 
intended  for  sale  here,  in  this  commonwealth; 
that  there  are  some  lobsters  in  every  package 
shipped  from  Nova  Scotia  less  than  ten 
inches  In  length,  the  statute  limit  there  being^ 
less  than  that  of  this  commonwealth;  that 
these  lobsters  had  been  charged  upon  the  de- 
fendant's books,  each  barrel,  after  being  cov- 
ered and  nailed  up  and  tagged  with  the  name- 
and  address  to  whom  charged,  placed  where- 
found  by  the  officers  for  the  express  company 
to  take,  the  express  company  notlfled  to  call 
for  the  packages,  and  billed  out;  that  there- 
are  few  lobsters  caught  in  the  waters  of 
Massachusetts  at  that  season  of  the  year,  the 
defendant  only  having  fourteen,  all  of  full 
size,  during  said  month  of  March.  Upon  this 
statement  of  facts  the  defendant  asked  the 
court  to  rule  that  under  the  Public  Statutes 
'relating  to  the  culture,  preservation,  capture 
or  passage  of  flsh'  (section  1,  c.  91,  Pub.  St  or 
chapter  314,  Acts  1887),  and  any  acts  or 
amendments  relating  thereto,  he  was  not  lia- 
ble, and  any  forfeiture  could  not  be  Imposed." 

M.  J.  Suglirue,  First  Asst  Dist  Atty..  for 
the  Commonwealth.  William  B.  Jewell,  for 
defendant 

ALLEN,  J.  This  case  was  submitted  to  the 
Jury  upon  a  written  statement  of  tacts  which 
were  admitted  to  be  true,  and  upon  which  the 
defendant  asked  the  court  to  rule  that  he 
could  not  be  convicted.  This  ruling  was 
rightly  refused.  The  defendant  now  con- 
tends that  "the  location  of  the  packages,  tra- 
der the  strict  construction  and  presumption  of 
which  the  court  will  give  the  defendant  the 
benefit,  shows  no  more  than  temporary  cus- 
tody of  another's  property."  But  the  Jury 
qiight  draw  the  same  inferences  that  might 
have  been  drawn  if  the  commonwealth  had  In- 
troduced evidence  to  prove  exactly  the  same 
facts  which  were  admitted  in  the  agreed 
statement  If  the  defendant  bad  any  other 
evidence  to  explain  or  qualify  those  facts,  it 
was  open  to  him  to  introduce  it  In  the  ab- 
sence of  any  such  evidence,  the  jury  might 
draw  reasonable  inferences  as  to  his  relation 
to  the  lobsters,  and  might  find  that  he  was 
not  merely  a  forwarding  agent  for  the  Nova 
Scotia  owners.  We  are  not  therefore,  called 
on  to  determine  whether,  as  the  defendant 
argues,  a  mere  forwarding  agent  should  not  be 
deemed  to  be  In  possession  of  the  lobsters, 
within  the  meaning  of  St.  1887,  c.  314,  S  1. 

The  objection  that  the  statute  does  not  ap- 
ply to  lobsters  caught  out  of  the  common- 
wealth cannot  prevail.  Com.  v.  Savage,  155 
Mass.  278,  29  N.  E.  468.  Exceptions  over- 
ruled. 
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(166  Man.  OS) 

LANDERS  ▼.  ADAMS. 
(Supreme  Jndicia)  Court  of  Massaebnaatts. 

Suffolk.  Feb.  28.  1896.) 
MBCRAinoB'  laiHs  —  BoHo  FOB  BcuiAsa  —  Sor- 

VICIBHOT. 

Under  Pab.  St  c.  191,  |  42,  anthorizinK 
any  person  having  an  interest  in  land  to  ex- 
ecute a  bond  to  release  it  from  the  daims  of  cer- 
tain liens;  and  section  43,  requiring  such  bonds 
to  contain  a  description  of  the  "property  or  in- 
terest released,"  and  to  be  recorded  in  the  coun- 
ty where  the  property  lies,  and  proridlng  that, 
until  ao  recorded,  the  lien  shall  not  be  dissolved, 
—a  bond  executed  by  one  not  having  any  inta^ 
est  in  land,  at  the  request  of  one  who  has,  is  in- 
soffident,  though  Pub.  St.  c.  161,  8  104,  provides 
that  a  bond  required  from  a  party  in  a  civil  suit 
may  be  executed  by  another  for  him  if  there 
is  a  good  reason  why  he  should  not  sign  it  him- 
self. 

E!zcepti<Mis  from  superior  court,  Suffolk 
county;  John  W.  Hammond,  Judge. 

Petition  by  Edward  O.  tianden  against 
Maiy  M.  Adams  to  establish  a  mechanic's 
lien.  There  was  Judgment  for  plaintiff,  and, 
from  an  order  granting  a  motion  that  an  or- 
der of  sale  issue,  defendant  brings  exceptions. 
Exceptions  overruled. 

It  appeared  that  the  said  bond  was  not 
signed  as  principal  by  any  person  having  an 
interest  In  the  property  upon  which  the  lien 
was  claimed  at  the  time  when  the  bond  was. 
given,  the  respondent  herein  and  the  princi- 
pal in  said  bond  having  been  divested  of  all 
Interest  in  the  property  before  the  execution 
of  the  bond;  but  said  bond  was  given  at  the 
request  of  a  mortgagee  having,  as  such,  an 
Interest  In  the  land  at  the  time  the  bond  was 
given. 

Arthur  H.  Russell,  for  petitioner.  ITrancis 
W.  Adams,  for  respondent 

FIELD,  C.  J.  We  are  of  opinion  that  Pub. 
8t  c.  181,  S§  42,  43,  do  not  authorize  a  bond 
to  be  given  by  any  person  unless  he  is  a  per- 
-son  having  an  Interest  in  the  property  upon 
which  a  lien  has  been  claimed.  There  are 
no  special  provisions  In  this  chapter  of  the 
statutes  authorizing  a  person  having  such  an 
Interest  to  procure  a  bond  to  be  executed  by 
another  person  with  the  same  effect  as  if 
executed  by  himself;  and  we  think  that  Pub. 
8t  c.  m,  I  104,1  does  not  apply  to  bonds 
given  pursuant  to  Pub.  St  c.  191, 1  42.  Such 
bonds,  by  section  43  of  the  same  chapter,  are 
required  to  "contain  a  description  of  the  prop- 
erty or  Interest  released,"  and  to  be  recorded 
1>y  the  obligor  within  ten  days  after  the  ai;>- 
proval  of  the  bond,  "in  the  registry  of  deeds 
for  the  county  or  district  In  which  the  prop- 
erty lies";  and  It  is  provided  that  "the  lien 
Shan  net  be  dissolved  until  the  bond  Is  so 
recorded."  The  Intention  is  that  the  record 
shall  show  that  a  person  having  an  Interest 
in  the  pi-operty  has  g^lven  a  bond  pursuant  to 

1  Pub.  St  c.  161,  {  104,  provides  that  a  bond 
required  from  a  party  in  a  avil  suit  may  be  exe- 
cuted by  another  for  Um  if  there  is  good  reason 
why  he  sbonld  not  sign  it  himself. 


section  42,  and  has  thus  released  Us  Interest 
from  the  lien.  The  bond  of  a  person  having 
no  Interest  in  the  property  Is  not  a  compli- 
ance with  the  statute.  Glendon  Co.  v. 
Townsend,  120  Mass.  346.  Exceptions  over- 
ruled. 


(166  Haas.  35») 
HAYDEN  et  aL  V.  PEIRCB. 

(Supreme  Judicial  Ciourt  of  Masaachosetts. 
Dukes.     Feb.  28,  1886.) 

MoBTO*»a— HoasAND  astd  Wifs— EivrBOT  o*  Sio- 

SATVna  BT  HUSBAMO  TO    UOBTOAOB  BT  WlFB  — 
ACKNOWLBDOMBNT  —  EntBT     FOB     BkBAOH    OF 

Conditions— RsooRDiire. 

1.  The  signing  by  the  husband  of  the  mort- 
gage by  his  wife  on  her  separate  land  bars  his 
right  to  claim  an  estate  by  the  curtesy  as  against 
the  mortgagee  and  his  assigns. 

2.  Pub.  St  c.  120,  i  6,  authorizing  the  ac- 
knowledgment of  deeds  by  lie  "grantors,"  or  one 
of  them,  and  chapter  3,  S  3,  providing  tliat  the 
word  "grantor"  may  indnde  every  i>erson  by 
whom  a  freehold  estate  or  interest  passes  by 
deed,  authorize  a  husband,  before  issne  bom,  to 
acknowledge  a  deed  by  his  wife  of  her  separate 
land. 

3.  That  the  register  of  deeds,  in  recording 
the  certificate  of  entry  by  mortgagee  for  breach 
of  condition,  pursuant  to  Pub.  St  c.  181,  (  2, 
fails  to  note  a  reference  from  the  record  to  the 
entry  of  the  record  of  the  mortgage  as  required, 
does  not  affect  the  rights  of  the  parties  or  those 
daiming  under  them. 

Exceptions  from  superior  court,  Dukes 
county;  John  Hopkins,  Judge. 

Writ  of  entry  by  Eugene  Hayden  and  oth- 
ers against  Walter  T.  Pelrce.  Exceptions  by 
defendant    Overruled. 

O.  a.  M.  Dunham,  for  plaintiffs.  B.  T.  HIU- 
man,  for  defendant 


FIELD,  C.  J.  This  Is  a  writ  of  entry,  tried 
by  the  court  without  a  Jury  on  a  plea  of  nnl 
disseisin.  The  defendant  was  in  possession, 
but  whether  as  a  mere  intruder  or  under  some 
claim  of  title  does  not  appear.  The  plaintiffs 
claimed  title  as  heirs  at  law  of  Hiram  Hay- 
den, the  mortgagee  hi  a  deed  of  mortgage  giv- 
en by  Lydla  W.  Pelrce,  and  under  an  entry  by 
the  mortgagee  tor  breach  of  the  condition  of 
the  mortgage.  The  evidence  recited  in  the 
exceptions  seems  to  us  sufficient  to  warrant 
the  finding  that  both  husband  and  wife  sign- 
ed the  deed  of  mortgage,  and  that  It  was  de- 
livered to  the  grantee.  See  Lowd  v.  Brig- 
ham,  154  Mass.  107.  26  N.  E.  1004.  It  does 
not  appear  when  or  how  Lydia  W.  Pelrce  ob- 
l^lned  title  to  the  land  In  controversy,  or 
when  she  was  married  to  Thomas  L.  Pelrce, 
and  we  do  not,  therefore,  know  whether  she 
held  the  estate  as  her  separate  property,  and 
the  husband  had  In  it  only  the  rights  of  a 
husband  In  the  separate  real  property  of  his 
wife,  or  whether  be  had  the  rights  of  a  hus- 
band at  common  law  In  the  real  property  of 
his  wife.  It  does  not  appear  that  there  had 
or  had  not  been  any  Issue  of  said  Thomas  and 
Lydla  born  alive  who  could  have  Inherited 
the  property,  or  that  there  was  an  estate  of 
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homestead  In  the  property.  We  assoine,  bow- 
ever,  as  the  parties  have  assumed  at  the  ar- 
^ment,  that  this  'and  was,  at  the  date  ot  the 
deed  of  mortgaj^,  the  separate  property  of 
Lydla  W.  Peirce.  and  that  the  deed  executed 
by  her  with  the  assent  of  her  husband  passed 
the  title  to  the  mortgagee,  as  between  the  par 
ties.  Such  a  deed,  at  common  law,  of  the 
ivlfe's  real  estate,  would  probably  be  void. 
Jewett  T  Davis,  10  Allen,  68.  On  the  as- 
sumption that  this  was  the  wife's  separate 
property,  and  there  had  been  no  issue,  the 
husband  held  nc  estate  In  It  during  the  life  of 
his  wife,  but  he  held  the  right  or  possibUliy 
of  having  an  estate  by  the  curtesy,  contingent 
upon  the  birth  of  issue,  and  the  death  of  his 
wife  before  his  death.  By  signing  and  seal- 
ing her  deed  of  mortgage  In  token  of  his  re- 
lease of  this  right  he  barred  himself  from  all 
claim  to  an  estate  by  the  curtesy,  as  against 
the  grantee  and  his  assigns.  Comer  v.  Cham- 
berlain, 6  AUen,  106.  It  is  said  that  the  deed 
operates  by  way  of  estoppel  to  bar  him  from 
claiming  such  an  estate.  Walsh  v.  Young, 
110  Mass.  396. 

The  principal  question  In  the  case  is  wheth- 
er the  deed  of  mortgage  was  properly  ac- 
Icnowledged,  If  we  assume  on  the  evidence  re- 
cited In  the  exceptions  that  it  was  necessary 
that  the  deed  should  have  been  recorded,  ui>- 
on  which  we  express  no  opinion.  The  deed 
was  dated  April  20,  1888,  and  was  acknowl- 
edged only  by  the  husband,  who  joined  In  the 
deed  only  in  token  of  his  release  of  all  right  to 
"dower,  curtesy,  and  hofnestead  In  the  grant- 
ed premises."  There  was  no  evidence  of  any 
right  in  the  granted  premises  belonging  to  the 
husband,  except  the  possibility  of  an  estate  by 
the  curtesy.  Pub.  St  c.  120,  |  6,  provides 
that  "the  acknowledgment  of  a  deed  shall  be 
by  the  grantors  or  one  of  them,"  etc.  Id.  c. 
3,  S  3,  Is  as  follows:  "The  word  'grantor'  may 
Include  every  person  from  or  by  whom  a  free- 
hold estate  or  interest  passes  in  or  by  any 
deed,  and  the  word  'grantee'  may  include 
every  person  to  whom  such  estate  or  inter- 
est so  passes.'  In  Palmer  v.  Paine,  9  Gray. 
56,  it  was  held  that  the  acknowledgment 
by  a  husband,  afta  issue  bom,  of  a  deed 
made  by  him  jointly  with  his  wife,  of  land 
held  by  her  to  her  separate  use,  under  St 
1845,  c.  208,  is  sufficient  to  authorize  it  to  be 
recorded.  That  caso  differs  from  the  present 
in  two  particulars,  namely,  that  the  husband 
joined  with  the  wife  In  the  granting  part  of 
the  deed,  and  the  husband  had  an  Inchoate 
tenancy  by  the  curtesy  by  reason  of  the  birth 
of  a  child.  See  Shaw  v.  Poor,  6  Pick.  86. 
Kirby  v.  Tead,  18  Mete.  (Mass.)  149,  was  a 
petition  to  enforce  a  mechanic's  Hen  under 
Rev.  St  c  117,  and  the  Hen  was  enforced 
against  the  estate  of  the  husband  as  tenant 
by  the  curtesy  initiate,  no  child  having  been 
bom  when  the  contract  was  made,  but  one 
having  been  bora  after  the  petition  was  filed. 


in  consequence  of  which  the  husband's  Inter- 
est liad  been  enlarged  to  a  tenancy  by  the 
curtesy  initiate.  As  jolnhig  in  the  in  testi- 
monium clause,  in  token  of  his  release  of  Ills 
right  to  curtesy,  has  the  same  effect  as  if  the 
husband  tiad  joined  in  the  granting  clause 
granting  only  his  right  to  curtesy,  we  think 
that  he  must  be  taken  to  t>e  a  grantor  of  this 
right  Whether  the  release  operates  by  way 
of  grant  or  estoppel  seeau  to  us  unimportant; 
the  right  passes  by  the  deed. 

The  more  difficult  question  is  whether  the 
grant  or  release  by  the  husband  in  a  deed  of 
his  wife  of  such  an  interest  as  the  right  to 
an  estate  by  the  curtesy  contingent  upon  the 
birth  of  a  child  and  the  husband's  surviving 
the  wife,  is  a  sufficient  Interest  in  the  granted 
premises  to  enable  the  husband  to  acknowl- 
edge the  deed.  An  estate  by  the  curtesy  is  a 
freehold  estate,  although  when  the  right  of 
curtesy  is  in  the  separate  real  property  of  a 
married  woman  it  Is  not  a  vested  estate  until 
it  becomes  consummate.  Silsby  v.  Bullock. 
10  AUen,  94;  Staples  v.  Brown.  13  Allen,  64. 
We  think  It  would  be  unfortunate,  when  a 
deed  is  signed  and  sealed  by  the  husband  and 
the  wife  In  such  manner  as  to  bar  his  right  of 
curtesy,  if  the  authority  of  the  husband  to  ac- 
knowledge the  deed  of  his  wife  of  her  sep- 
arate property  is  made  dependent  upon  the 
form  in  which  the  release  by  the  husband  is 
effected,  and  upon  the  fact  that  at  the  date  of 
the  deed  there  had  or  had  not  been  issue  bom 
alive.  The  acknowledgment  of  a  deed  Is  not 
necessary  to  Its  validity  as  I>etween  the  par- 
ties to  It  Our  statutes  make  provision  for  the 
proof  of  the  due  execution  of  a  deed  when  it 
has  at  least  one  subscribing  witness,  and  the 
grantor  refuses  to  acknowledge  it,  or  dies,  or 
departs  from  the  commonwealth  without  bay- 
ing acknowledged  It;  and  upon  a  certificate 
of  such  proof  the  deed  may  be  recorded  with 
the  same  effect  as  If  It  had  been  acknowledg- 
ed. Pub.  St  c.  120,  U  5-14.  The  object  of 
recording  a  deed  is  to  give  notice  to  all  the 
world.  One  object  of  requiring  an  acknowl- 
edgment Is  to  Insure  the  genuineness  of  deeds 
which  are  placed  on  record.  We  are  of  opin- 
ion- that  it  is  better  to  hold  that  under  our 
statutes  tills  deed  was  duly  acknowledged,  and 
so  properly  put  on  record. 

The  last  objection  is  that  the  registrar  of 
deeds.  In  recording  the  certificate  of  entry  by 
the  mortgagee  for  breach  of  condition,  pur- 
suant to  Pub.  St  c.  181,  S  2,  neglected  to  make 
a  note  of  reference  from  the  record  of  the 
certificate  to  the  record  of  the  xnortgage,  and 
vice  versa.  This,  we  think,  is  Immaterial  in 
this  case.  This  provision  of  the  statutes  Is 
directory  to  the  recording  officer,  and  his  neg- 
lect in  this  respect,  after  an  Instrument  enti- 
tled to  be  recorded  has  been  left  with  him  for 
record,  cannot  affect  the  rights  of  the  parties 
to  the  instrument,  or  of  those  claiming  under 
them.    Exceptions  overraled. 
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WHITTEN  T.  NEW  ENGLAND  UVB- 

8TOCK  INS.  CO. 

{Sapreme  Judicial  Court  of  Maasachnsetta. 

Suffolk.    Feb.  28.  1896.) 

IiITS-STOOK   iKBDBANCa— PsBMATUBa   AOnOIT. 

Under  a  liTestock  Insarance  policj  pro- 
ridlnir  tbat  the  company,  on  receiTing  satiafao 
tory  proof  of  death  of  the  animal,  would  pay 
the  amount  of  the  policy  "in  60  days  after  the 
approval  of  the  claim  by  its  executive  board," 

Sroof  of  death  beinf;  warred,  and  liability  being 
enied  by  the  company  on  other  gronnda,  action 
may  be  brought  at  once. 

Beport  from  superior  court,  Suffolk  county. 

AcdoD  by  a  D.  P.  Whltten  against  the  New 
England  Live-Stcck  Inaurfince  Company. 
Case  reported.    Judgment  for  plaintiff. 

William  H.  Baker,  for  plaintiff.  John 
Haskell  Butler  and  Melville  P.  Beckett,  for 
defendant 

ALLEN,  J.  The  action  was  brought  In  lees 
than  60  days  after  the  death  of  the  horse. 
The  only  question  before  us  Is  whether  It 
could  be  ruled,  as  matter  of  law,  that  It  was 
brought  prematurely.  If  not,  according  to 
the  report,  the  plaintiff  Ip  to  hare  Judgment 
By  the  policy  the  defendant  agreed,  upon  re- 
ceiving satisfactory  proofs  of  the  death  of 
the  said  animal,  to  pay  $200  "in  60  days  after 
the  approval  of  the  cl&lm  by  Its  executive 
board."  The  pUlntlff  Introduced  evidence 
tending  to  show  a  waiver  of  the  production 
of  proofs  of  death,  and  a  general  denial  of 
liability  by  the  defendant's  general  manager 
OD  other  grounds  We  must  assume  that  the 
Jury  might  have  found  both  of  these  facts 
to  be  proved.  The  parties  could  not  have  In- 
t«)ded,  by  the  form  of  policy,  to  give  to  the 
defendant  the  powei-  to  avoid  payment  alto- 
gether, by  refusing  tc  have  Its  executive 
board  act  Page  v.  Cook,  164  Mass.  116,  41 
N.  E.  115;  Braunsteln  v.  Insurance  Co.,  1 
Best  &  8  782.  Some  other  construction  must 
therefore  be  given  to  the  words  used.  It  Is 
apparent  that  the  postponement  of  payment 
for  60  days  is  allowed  solely  for  the  benefit 
of  the  defendant,  and  It  Is  reasonable  to  limit 
the  clause  to  cases  where  the  claim  Is  ap- 
proved by  the  executive  board.  The  time  of 
payment  la  separable  from  the  promise  to 
pay.  If  the  executive  board  disallows  a 
claim,  or  refuses  to  act  at  all,  a  claim  un- 
der a  policy  Is  not  thereby  defeated.  More- 
over, If  a  promise  Is  made  to  pay  money 
when  something  else  happens,  and  the  prom- 
isor Interposes  to  prevent  that  thing  from 
happening,  he  cannot  avail  himself  of  the 
stipulation.  Beharrell  v.  Quimby,  162  Mass. 
671,  39  N.  B.  407,  and  cases  cited.  The 
practical  effect  Is  to  strike  out  that  condi- 
tion or  clause  from  the  contract  The  60- 
day  clause  belnf?  thus  struck  out  from  this 
policy,  the  defendant  was  bound  to  pay  upon 
receiving  satisfactory  proofs  of  death;  and 
the  production  of  such  proofs  was  waived. 
Therefore  there  was  a  present  obligation  to 
pay,  and  a  right  of  action  accrued  at  once. 


'The  defendant  chiefly  relies  on  Daniels  >. 
Newton,  114  Mass.  S30.  In  that  case  thera 
was  a  mutual  executory  contract  to  be  per- 
formed by  both  parties  at  a  future  day  fixed. 
It  was  held  that  a  declaration  by  one  party, 
before  the  day,  that  he  would  not  perform 
when  the  time  came,  did  not  give  to  the  other 
an  immediate  right  of  action.  The  present 
case  Is  to  be  distinguished  from  that,  both  by 
the  nature  of  the  contract  and  by  the  act  of 
the  defendant  In  preventlnK  Its  executive 
board  from  passing  upon  the  plaintiff's  claim. 
It  haa  been  held  In  very  many  cases  that  a 
waiver  of  proofs  of  loss,  and  an  absolute  de- 
nial of  liability  under  any  circumstances,  will 
entitle  the  assured  to  sue  at  once,  notwitb- 
standlog  a  clause  In  the  policy  posti>onlug  hla 
right  of  action  for  a  limited  time  after  ftov 
nishing  proofs  of  loss.  Many  of  these  ar« 
cited  by  the  plaintiff,  to  which  may  be  added 
Insurance  Co.  v.  Harvey,  82  Va.  049,  6  S, 
B.  553;  Insarance  Co.  v.  Cary,  83  111.  453; 
Insurance  Co.  v.  Gracey,  15  Colo.  70,  24  Pact 
SY?;  Insurance  Co.  v.  Boisvery,  11  Quebec 
L.  R.  877.  No  case  the  other  way  has  been 
dted  or  come  to  our  notice.  According  to 
the  terms  of  the  report,  there  mns't  be  judg^ 
ment  for  the  plaintiff. 

(166  Mass.  410 
COMMONWEALTH  t.  ROBINSON. 
(Supreme  Judicial  Court  of  Mnssachusetta. 
Suffolk.    Feb.  29,  1896.) 

ISBICTMSNT— CoMPgTENOT  0»    CaiU>  AS  WiTNMS 

— £viDBNCE — Admission— Fitoor  ov  Statb- 

UBilTS  BT    DkFBNDAKT. 

1.  An  indictment  of  "Charles  R.  Robinson" 
for  assault  is  not  subject  to  motion  to  quash  be- 
cause it  charges  the  assault  to  have  been  com- 
mitted  by  "him,  the  said  Charles  Robinson." 

2.  The  question  of  the  competency  of  a 
child  between  five  and  six  years  old  as  a  witness 
is  one  to  be  determined  in  each  case  by  the  trial 
judg^e,  and  bis  decision  will  not  be  revised  except 
for  manifest  error. 

3.  Proof  of  a  statement  by  a  defendant  to 
the  officer  arresting  him  for  an  assault,  that  he 
was  in  the  cown  whore  the  asaaalt  was  charged 
to  have  been  committed  on.  the  day  before  and 
day  after  the  date  laid  in  the  indictment  is  ad- 
missible, regardless  of  whether  or  not  defend- 
ant was  previously  cautioned  by  the  officer. 

4.  It  is  not  prejudicial  error  to  admit  proof 
of  a  conversation  between  a  defeiidunt  and  the 
officer  arrestinR  him  because  of  the  fact  that 
during  such  conversation,  the  defendant  inciden- 
tally denied  his  guilt 

Exceptions  from  superior  court  Suffolk 
county. 

Charles  R.  Robinson  was  convicted  of  as- 
sault on  a  child,  and  excepts.  Exceptions 
overruled. 

At  the  trial  In  the  superior  court,  before 
Robert  R.  Bishop,  J.,  the  defendant  objected 
to  the  Indictment  because  it  alleged  that 
Ohailes  I.  Robinson  made  the  assault,  and 
later  on  charged  the  assault  as  being  made 
by  "him,  the  said  Charles  Robinson."  De- 
fendant also  objected  to  the  evidence  of  the 
child,  on  the  ground  of  Incompetency,  by  rea- 
son of  the  fact  that  she  was  but  5  years  and 
0  months  old.    The  defendant  was  conTlcte<^ 
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and  excepted.    The  otber  material  facts  ap- 
pear In  the  opinion. 

Fred  N.  Wler,  Dlst  Atty.,  for  the  Common- 
wealth.   Clarence  W.  Rowley,  for  defendant 

ALLEN,  J.  1.  The  words  "the  said  Charles 
Robinson,"  In  the  latter  part  of  the  indict- 
ment, must  necessarily  refer  to  the  Charles 
R.  Robinson  who  had  been  mentioned  In  the 
earlier  part  of  the  Indictment,  and  the  mo- 
tl<m  to  quash  was  rightly  overruled. 

2.  The  law  fixes  no  limit  of  age  which 
children  must  hare  reached  in  order  to  be 
competent  as  witnesses,  and,  unless  for  mani- 
fest error,  we  cannot  revise  the  decision  of 
the  presiding  Justice  that  the  Uttle  girl  in 
this  case  had  snfiadent  Intelligence  and  suffi- 
cient sense  of  the  duty  of  telling  the  truth  to 
enable  her  to  testify.  No  such  error  appears 
In  the  present  case.  Although  there  is  a 
certain  incongruity  In  administering  an  oath 
to  one  who  cannot  be  convicted  of  perjury, 
nevertheless,  the  fact  that  the  child  was  too 
young  to  be  convicted  of  perjury  Is  not  de- 
cisive against  her  competency.  Of  course, 
upon  the  bill  of  exceptions,  we  have  not  to 
consider  how  much  weight  might  properly 
be  given  to  her  testimony.  She  was  a  little 
over  5  years  and  5  months  old  at  the  time  of 
the  alleged  assault  and  a  little  over  6  years 
and  9  months  old  at  the  time  of  the  trial.  In 
Wheeler  v.  U.  S.,  169  U.  S.  523,  10  Sup.  Ct 
S3  (a  case  which  has  come  to  our  notice  since 
the  arguments),  a  new  trial  was  refused 
where  a  child,  younger  at  the  time  of  the  oc- 
currence, and  at  the  time  of  the  trial,  had 
been  allowed  to  testify;    and  in  that  case 

•  there  had  also  been  a  longer  Interval  between 
the  time  of  the  occurrence  and  the  time  of 
the  trial.  That  case  is  fully  in  point,  and 
many  recent  decisions  are  cited.  See,  also. 
Com.  v.  Lynes,  142  Mass.  577,  8  N.  E.  408; 
McGuire  v.  People,  44  Mich.  286,  6  N.  W.  669; 
Johnson  v.  State,  61  Oa.  35. 

3.  The  defendant  further  objects  to  the  ad- 
mission of  the  testimony  of  Hewitt,  the  offi- 
cer. The  substance  of  this  testimony  ap- 
pears to  have  been  that  he  arrested  the  de- 
fendant, and,  on  the  way  to  the  police  sta- 
tion, the  defendant  told  him  that  he  was  not 
in  Everett  on  August  2d,  but  was  on  August 
1st  and  3d;  that  the  defendant  was  at  no 
time  told  that  anything  said  by  him  might  be 
used  as  evidence  against  him;  and  that,  when 
accused  by  witness  of  assaulting  children  in 
Brerett,  defendant  denied  his  guilt  The  ad- 
mission by  defendant  that  he  was  In  Everett 
on  August  1st  and  3d  was  competent  in  sup- 
port of  the  indictment  It  Is  true  that  the 
indictment  charged  the  assault  as  having 
been  committed  on  August  2d;  but  proof  of 
an  assault  on  August  1st  or  3d  would  support 
this  charge,  and  evidence  of  his  having  been 
In  Everett  on  those  days  was  one  step  in 
such  proof.  The  defendant  also  objects  that 
it  was  Incompetent  to  show  that  when  ac- 
cused by  the  witness  of  assaulting  children 


in  Everett,  the  defendant  denied  his  guilt,  oa 
the  ground  that  such  an  accusation  can  only 
be  shown  when  there  Is  an  express  or  implied 
admission  by  the  defendant  that  the  charge 
is  true.  From  the  connection  In  which  the 
statement  of  this  testimony  appears,  we 
should  naturally  infer  that  It  was  elicited  in 
the  cross-examination  of  the  witness,  in  or- 
der to  negative  the  idea  of  any  admission  of 
guilt  by  the  defendant  If  this  view  is  incor- 
rect, the  statement  seems  to  have  been  made 
as  a  part  of  the  whole  conversation  to  which 
Hewitt  testified.  He  bad  arrested  the  de- 
fendant and  was  taking  him  to  the  police  sta- 
tion. It  was  his  duty  to  tell  the  defendant 
the  nature  of  the  charge  against  him.  Pub. 
8t  c.  200,  I  1.  There  Is  no  suggestion  that 
the  officer  had  any  personal  knowledge  of  the 
facts,  or  that  he  assumed  to  have.  The  con- 
versation turned  chiefly  upon  the  dates  when 
the  defendant  was  In  Everett  and  these  were 
talked  of  with  reference  to  the  charge  that 
he  was  there  on  August  2d.  The  defendant 
denied  that  he  was  there  on  that  day,  and 
denied  his  gnllt.  Looking  at  the  very  gen- 
eral way  in  which  the  testimony  of  Hewitt  is 
given  In  the  bill  of  exceptions,  and  at  the 
omission  to  make  a  specific  objection  to  this 
particular  part  of  the  conversation,  it  does 
not  seem  reasonable  to  assume  that  this  was 
received  as  an  independent  accusation  of 
crime,  which  was  denied.  It  appears,  rather, 
that  It  came  in  merely  as  incidental  to  and  ex- 
planatory of  the  conversation  aa  to  the  dates, 
and  that  no  harm  could  have  come  to  the  de- 
fendant from  it,  but  a  benefit  rather.  The 
omission  to  caution  the  defendant  that  any- 
thing said  by  him  might  be  used  as  evidence 
against  him  does  not  render  his  admission 
as  to  the  dates  incompetent  Com.  v.  Coffee, 
108  Mass.  285;  Com.  v.  Freece,  140  Mass.  276, 
278,  6  N.  B.  494.     Exceptions  overruled. 


0B&  Haas.  317) 
JORDAN  et  aL  T.  PALMBR. 
(Supreme  Judicial  Court  of  Maaaachusetta. 
SaSolk.    Feb.  28.  189a) 

ISSOLVBNOT— BaOOBD     OV     CoUBT— -WARRANT— IS- 
SUANOB— ASSIOKBE. 

1.  In  a  anit  in  equity  to  revise  the  proceed- 
ings of  the  court  of  insolvency  as  provided  in 
Pub.  St  c.  167,  {  16,  the  record,  as  made  up  or 
amended  by  direction  of  the  judge  of  insolvency, 
la  conclusive  evidence  of  the  doings  of  the  court, 
aod  parol  evidence  ia  inadmissible  to  contradict 
it 

2.  Where  a  debtor  files  a  voluntary  petition 
In  insolvency,  the  court  acquires  jurisdictfon,  un- 
der Pub.  St  c.  167,  S  17,  to  direct  the  sherilZ,  aa 
messenger,  to  take  poBsession  of  the  debtor's 
property,  and  such  warrant  may  be  issued,  in 
the  discretion  of  the  court  imder  St.  1884.  c 
236,  {  3,  pending  a  proposition  for  a  composition. 

3.  The  court's  indorsement  on  a  oeditoi's 
application  for  a  messenger,  "Let  warrant  l>e  is- 
aued  to  messenger  to  take  charge  of  property, 
aa  prayed  for,"  is  not  a  formal  decree,  but  a 
memorandum,  and  therefore  does  not  affect  the 
validity  of  a  eeneral  warrant  isaued  under  Pufat 
St  c.  157,  J  7. 

4.  Where  the  court  of  insolvency  suspends 
proceedings  under  St  1884,  c  236,  i  3,  pendhiK 
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«  propoBition  for  a  eomposition,  an  aasi^ee  mar 
be  appointed  thereafter,  under  Pub.  St.  c.  157, 
I  41,  authorizing  the  court  to  appoint  an  as- 
signee If  he  deems  that  it  will  be  for  Ihe  inter- 
'eat  of  the  parties  concerned. 

Appeal  from 'supreme  Judicial  court,  Suf- 
folk county. 

Bill  by  Jordan,  Marsh  &  Co.,  a  copartner- 
ship, against  Grant  M.  Palmer,  assignee  in 
Insolvency  of  Adam  GIbb.  From  a  decree 
diamlssint;  the  bill,  complainants  appeaL 
Dismissed. 

Tbe  averments  of  the  bill  are  "that  on 
June  6, 180.3,  an  action  at  law  in  the  superior 
court  for  Suffolk  county  was  brought  against 
them  by  tho  defendant.  In  which  It  was 
claimed  that  tbe  plaintiffs  had  converted  a 
stock  of  ribbons,  ties,  and  fancy  goods,  the 
pr(9)erty  of  the  defendant;  that  It  appeared 
at  the  trial  of  that  action  that  the  plaintiffs 
in  this  action  had  bought  of  one  Adam  Gibb 
the  merchandise  alleged  to  be  converted,  on 
January  28,  1893,  and  paid  him  full  value 
therefor,  and  without  any  notice  of  the  in- 
solvency proceedings  hereinafter  mentioned, 
except  such  notice,  if  any,  as  is  Implied  by 
tiie  publication  of  the  alleged  warrant  here- 
inafter mentioned;  that  in  that  action  the  de- 
fendant claimed  to  have  been  duly  appointed 
assignee  of  said  Gibb  by  the  court  of  insol- 
vency of  said  Suffolk  county,  and  at  the  trial 
thereof  produced  an  assignment  In  insol- 
yency,  dated  February  10, 1893,  signed  by  the 
Judge  of  said  court  of  insolvency,  in  tbe 
usual  form,  assigning  to  him  all  the  prop- 
erty of  said  insolvent  debtor  to  which  he  was 
entitled  on  the  17th  day  of  December,  1892. 
And  the  plaintiffs  allege  that  no  election  was 
«ver  held  for  assignee  at  the  first  meeting, 
or  any  adjournment  thereof,  or  at  any  meet- 
ing, nor  was  said  assignee  appointed  at  any 
meeting  In  said  case,  or  any  adjonmment 
thereof,  and  that  said  appointment  and  as- 
flignmrat  were  absolntely  void  and  of  no  ef- 
fect And  the  plaintiffs  further  represent 
that  by  the  provisions  of  Pub.  St  c.  157,  |  51, 
in  tbe  said  case  In  the  superior  court,  said  as- 
signmoit  to  said  Palmer  was  conclusive  eri- 
dence  of  bis  right  to  sue,  and  therefore  the 
plaintiffs  conid  make  no  defense  to  said  ac- 
tion. And  the  plaintiffs  further  represent: 
That  previous  to  said  purchase  by  them,  to 
wit  on  November  30,  1892,  said  Gibb  had 
filed  a  voluntary  petition  In  insolvency  in 
Suffolk  county,  but  no  warrant  issued  on  said 
petition,  except  as  hereinafter  set  forth. 
That  two  days  later,  L  e.  on  December  2, 
1892,  said  Oibb  filed  an  offer  in  composition. 
That  on  December  16th,  the  date  of  the  sec- 
ond bearing  in  composition,  Johnson,  Oowdin 
&  Company,  and  other  creditors,  filed  a  peti- 
tion, evidently  under  Pub.  St  c  167,  |  113, 
praying  that  the  messenger  be  directed  to 
take  possession  of  the  assets,  'and  keep  the 
same  safely  until  the  further  order  of  the 
court.'  That  on  this  petition  was  Indorsed 
the  following  order,  signed  by  the  Judge: 
'Let  warrant   issue  to   messenger   to  take 


charge  of  property  as  prayed  for.*  That  bu 
the  same  day  a  vrarrant  in  tbe  form  called 
for  by  the  provisions  of  Pub.  St  c.  167,  {  17, 
directing  the  messenger  to  lake  possession 
of  the  assets,  was  delivered  to  a  messmger, 
and  published,  but  the  messenger  did  not 
take  possession  and  the  property  was  In  the 
possession  of  Gibb  when  purchased  by  the 
plaintiffs.  On  information  and  belief,  that 
the  warrant  Iswed  was  not  the  warrant  or- 
dered' by  the  court  or  intended  to  be  Issued 
by  tbe  court  or  the  petitioning  creditors,  and 
that  the  said  warrant  was  issued  by  an  over- 
sight, either  of  the  presiding  Judge,  or  of 
some  of  the  officers  of  that  court  and  that 
no  notice  was  given  to  the  debtor  of  the  issue 
of  said  warrant  as  Te<iaired  by  law.  That 
said  warrant,  if  allowed  to  stand,  will  invali- 
date the  title  of  your  petitioners  to  said  mw- 
chandise  purchased  by  them,  whereas,  if  the 
warrant  ordered  and  intended  by  tbe  court 
had  been  issued,  your  petitioners  would  have 
held  a  good  title  to  the  property  purchased 
by  them.  Tliat  the  following  statements  in 
the  records  of  said  court  of  insolvency  in  ref- 
erence to  the  matters  herein  alleged  do  not 
conform  to  the  fact:  'Dee.  16th.  Creditors  p«t 
for  warrant  Warrant  ordered.  Warrant  re- 
turnable Jan.  6,  1893,  2  p.  m.  Certificate  of 
performance  of  duties.  Jan.  6tb.  1st  meeting. 
Warrant  returned.  1st  publication,  Dec.  17th, 
'82.  Adjouined  to  Jan.  2a  "93.  Jan.  20,  '98. 
Adjourned  first  meeting.  Warrant'  That  the 
question  whether  said  alleged  warrant  was  a 
valid  warrant,  having  the  effect  of  fixing  a 
date  at  which  the  assignment  transferred  all 
the  property  of  the  debtor,  was  cai^ed  be- 
fore the  full  bench  of  this  court,  and  It  was 
there  decided  that  that  question  could  not  be 
determined  in  that  action.  That  thereupon, 
on  April  11,  1895,  the  plaintiffs  filed  a  peti- 
tion in  the  court  in  insolvency,  praying  that 
said  warrant  might  be  annulled  or  amended 
so  tliat  it  might  conform  to  the  warrant  or- 
dered by  the  court  and  that  tho  appoint- 
ment of  said  Palmer  be  revoked  and  declared 
void,  a  copy  of  which  petition  is  hereto  an- 
nexed, marked  'A,'  and  tliat  the  court  of  in- 
solvency entered  a  decree  that  said  petition 
shonld  be  dismissed." 

Henry  6.  Nichols  and  Charles  K.  Cobb,  for 
appellants.  A.  E.  PUlabury  and  Q.  M.  Palm- 
er, for  appellee. 

KNOWLTON,  J.  This  is  a  petition  in 
equity,  brought  under  the  provisions  of  Pub. 
St  c  157,  S  15,  to  reyise  the  proceedings  of 
the  court  of  insolvency  in  the  Issuing  of  a 
warrant  and  the  appointment  of  an  assignee. 
There  are  several  difficulties  in  the  way  of 
the  maintenance  of  the  plaintiffs'  suit  In 
the  first  place,  the  records  of  the  Insolvency 
court  show  no  irregularity  In  the  proceedings, 
and  the  plaintiffs  ha/ing  made  an  api^Ica- 
tlon  in  that  court  for  the  relief  which  they 
seek  here,  and  having  been  refused,  it  must 
be  that  the  Judge  of  Insolvency  does  not  de- 
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sire  to  amend  the  record  to  make  it  conform 
to  the  allegations  of  t&ct  contained  in  this 
petition.  It  has  be:n  decided  that  in  a  suit 
of  this  kind  the  record,  as  made  up  or  ammd- 
ed  by  direction  of  the  Jndge  of  insolyency,  is 
condusiTe  evidence  of  the  doings  of  the 
court,  and  that  parol  evidence  is  Inadmissi- 
ble to  contradict  It  Winchester  v.  Thayer, 
129  Mass.  129. 

But,  if  It  were  shown  tliat  everything  was 
done  precisely  as  alleged  In  the  plaintiffs' 
petition,  the  warrant  would  not  necessarily 
be  invalid.  The  debtor  filed  a  voluntary  pe- 
tition in  insolvency,  and  the  court  thereby 
acquired  Jurisdiction  to  issue  a  general  war- 
rant Upon  the  allegations  of  the  petition 
alone,  if  they  appeared  to  be  true,  it  would 
have  been  the  duty  of  the  Judge  to  Issue  a 
warrant  at  once,  if  ao  cause  had  been  shown 
to  the  contrary.  When  the  proposition  for 
composition  was  filed,  the  Judge  might  prop- 
erly stay  or  suspend  the  issuing  of  a  warrant, 
or  he  might  issue  it  immediately,  if  he 
titought  that  Justice  and  the  interests  of  the 
c^edltors  required  the  Issue  of  it  Pub.  St. 
c.  157,  |{  4. 17;  St  18S4,  c.  236,  i  3.  The  lan- 
guage, "may  stay  or  suspend  any  process  or 
proceeding  Which  would  otherwise  be  re- 
quired by  law,  and  may  make  such  orders 
relating  thereto  or  to  the  custody  of  the  debt- 
or's estate  as  Justice  and  the  Interest  of  the 
creditors  may  require,"  applies  to  the  war- 
rant ordinarily  ist.ued  in  voluntary  proceed- 
ings, and  an  order  relating  thereto  may  be 
an  order  that  It  be  issued  at  once,  as  well 
as  any  other  order. 

The  petition  alleges  that  certain  creditors 
"filed  a  petition  evidently  under  Pub.  St  c 
157,  i  113."  This  section  authorizes  the  is- 
sue of  a  warrant  for  the  preservation  of  the 
property  and  the  protection  of  the  creditors 
before  the  adjudication  in  involuntary  pro- 
ceedings, and  it  Is  not  applicable  to  volun- 
tary proceedings.  The  indorsement  on  the 
petition,  "Let  warrant  be  issued  to  messen- 
ger to  take  charge  of  property  as  prayed  for," 
was  not  a  formal  decree,  but  a  memorandum 
and  direction  for  the  information  of  the  reg- 
ister and  the  court  in  further  proceedings. 
The  application  of  the  creditors  brought  to 
the  attention  of  the  Judge  the  question 
whether  a  warrant  ought  to  be  issued,  in 
the  interest  of  the  creditors,  for  the  preser- 
vation of  the  property  pending  proceedings 
for  a  composition;  and  it  was  entirely  prop- 
er for  him,  in  the  exercise  of  the  Jurisdiction 
conferred  by  the  filing  of  the  debtor's  orig- 
inal petition,  to  issue  a  general  warrant  as 
If  no  proposition  for  composition  had  been 
filed.  This  was  done,  and  the  application  of 
creditors,  and  the  Indorsement  upon  their  pe- 
tition, did  not  affect  the  validity  of  the  war- 
rant   Pub.  St  c.  157,  88  4,  17. 

The  plaintiffs  contend  that  the  appolntmoit 
of  the  assignee  was  Invalid  because  It  was 
not  made  at  the  first  meeting  of  creditors,  or 
at  any  adjournment  thereof.  But  this  con- 
tention Is  founded  upon  a  misconstruction  of 


the  statute  relating  to  compositions  In  Insol- 
vency. The  right  to  suspend  any  process  or 
proceeding  usual  In  Insolvency  cases  involves 
the  right  to  revive  or  Institute  It.  and  It  has 
already  been  held  that  an  assignee  may  be 
appointed  at  any  time  when,  in  the  opinion 
of  the  Judge,  the  interests  of  Justice  require 
such  an  appointment  Thomson  y.  Poor, 
163  Mass.  26,  39  N.  B.  407.  The  pendency 
of  a  proposition  for  composition  tiavlng 
caused  the  court  to  go  on  with  the  proceed- 
ings without  electing  an  assignee  at  the  first 
meeting,  there  was  Jurisdiction  to  appoint 
one  at  a  subsequent  meeting.  Pub.  St  c. 
157,  88  40,  41;   St  1884,  c.  236,  8  3. 

These  considerations  dispose  of  the  case, 
and  we  need  not  consider  whether  it  would 
be  necessary  to  sustain  a  demurrer  on  the 
ground  of  laches  if  the  other  grounds  were 
Insufilclent  See  Clafiln  v.  Lowe,  157  Mass. 
252,  32  N.  B.  158.    BlU  dismissed. 


(166  MasB.  408) 
TARBOZ  V.  CHILDS  et  aL 
(Supreme  Jadldal  Court  of  Massachnsetta. 
Suffolk.    Feb.  29,  1896.) 
Conflict  or  Laws — Coi(tiu.ct8. 
Plaintiff  sold  horses  to  defendant  in  New 
York  state,  the  price  to  be  paid  in  that  state. 
Subsequently  detendant  sent  to  plaintiff,  from 
MassachasettB,   part  of  the  price  in  cash,  and 
his  notes,  made  and  payable  In  Massachusetts, 
for  the  balance,   which  were  subsequently  re- 
newed.   Hdd,  in  an  action  for  the  balance  of 
the  price,  in  determining  whether  the  notes  were 
taken  as  payment,  the  law  of  New  York  gov- 
erned. 

Report  from  superior  court  Suffolk  county; 
Caleb  Blodgett  Judge. 

Action  by  one  Tarbox  against  one  Chllds 
and  others.  The  trial  court  found  for  plain- 
tiff, and  reported  the  case  to  the  supreme 
court    Judgment  for  plaintiff. 

Joseph  Walker,  for  plaintiff.  H.  J.  Board- 
man  and  Percy  O.  Bolster,  for  defendants. 

ALLEN,  J.  The  defendants  contend  that 
the  notes  given  to  the  plaintiff  were  Massa- 
chusetts contracts,  and  that  they  should  t>e 
Interpreted  and  have  effect  according  to  the 
law  of  Massachusetts.  That  would  be  80  If 
a  question  arose  In  an  action  upon  the  notes 
or  either  of  them.  Bank  v.  Wood,  142  Mass. 
563,  8  N.  B.  763.  But  the  present  action  Is 
brought  on  the  original  contract  and  not  on 
either  of  the  notes.  The  plaintiff  seeks  to 
recover  what  the  defendants  agreed  to  pay 
him  as  the  price  of  the  horses  sold.  The  de- 
fendants' promise  was  made  in  New  York, 
and  was  to  be  performed  there.  They  were 
bound  to  make  payment  in  that  state,  and  the 
question  is  whether  they  have  done  so.  They 
paid  a  part  in  cash,  and  for  the  residue  they 
sent  by  mall,  to  the  plaintiff,  in  New  York, 
thelrnote,madein  Massachusetts,  and  payable 
here.  By  the  law  of  Massachusetts,  a  nego- 
tiable note  taken  for  an  antecedent  debt  Is 
deemed  to  be  a  payment,  unless  there  is  some- 
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thing  to  show  a  contraiy  Intention.  The  rale 
in  New  York  is  the  other  way.  The  plain- 
tiff in  New  York  was  not  affected  by  the  rule 
which  prevails  here.  The  defendants'  prom- 
ise to  pay  him  in  tliat  state  remained  nnpei^ 
formed  and  undischarged  according  to  the 
law  of  that  state.  It  makes  no  difference  that 
snccesslTe  notes  were  given.  The  plaintiff 
was  to  be  paid  there,  and  he  has  not  yet  been 
paid  according  to  the  law  of  New  Tork,  and  Is 
entitled  to  recover.  Yancleef  v.  Therasson,  8 
Pick.  12;  Bossean  v.  Cull,  14  Yt  83;  Bank  t. 
Webb,  39  N.  Y.  825;  Olcott  v.  Rathbone,  5 
Wend.  490;  Story,  Confl.  Laws,  {  332.  Judg- 
ment for  the  plaintiff. 


(165  Mass.  83S) 

GtJTLON  ▼.  MARCUS  et  aL 

(Sapreme  Judicial  Coort  of  Maaaachosetts. 

Suffolk.    Feb.  28.  1896.) 

CosnjoTiNe  Evidbnob  —  Kktikv  —  UoNsioaaA- 

TION. 

1.  A  finding  on  conflicting  evidence  against 
phdntiff,  in  a  mit  for  reconveyance  of  land  and 
cancellation  of  a  mortt^«e  on  the  ground  of  a 
ficandnlent  conspiracy,  cannot  be  disturbed  on 
appeal. 

2.  A  conditional  promise  is  snfiBcient  consid- 
eration  fast  an  act,  though  the  condition  calling 
for  performance  of  the  promiae  is  not  satisfied. 

Appeal  from  superior  court,  Suffolk  coun- 
ty; O.  Allen,  Judge. 

Suit  by  Outlon  against  Marcus  and  others. 
Decree  for  defendants.  Plaintiff  appeals. 
Affirmed. 

William  Schofleld,  for  appellant  Percy  A. 
Bridgbam,  for  appellee  Marcus.  0.  C.  May- 
berry,  for  appellee  L.  L.  Fuller.  E.  A.  Up- 
ton, pro  se. 

HOLMES.  J.  This  Is  a  bill  In  equity  for 
a  reconveyance  of  land  In  Boston,  and  for 
the  cancellation  of  a  mortgage  upon  the 
same,  and  also  for  the  surrender  of  a  num- 
ber of  notes  and  drafts  held  by  different  de- 
fendants. The  ground  of  the  bill  is  a  fraud- 
tdent  conspiracy.  For  proof.  It  depends 
wholly  upon  oral  testimony,  and  the  judge 
who  heard  and  saw  the  witnesses  was  not 
convinced  by  them.  On  the  well-known  rule 
by  which  tlds  court  Is  governed  in  dealing 
with  such  evidence  on  appeal,  we  hardly 
need  to  go  further  to  show  that  the  plain- 
tiff cannot  prevail.  Association  v.  Cory,  129 
Mass.  435;  Chase  v.  Hubbard,  153  Mass.  91, 
26  N.  B.  433;  MorreU  v.  KeUey,  167  Mass. 
128,  81  N.  E.  755;  Deblnson  v.  Emmons,  158 
Mass.  692,  83  N.  B.  706. 

But,  If  we  were  to  decide  the  case  anew, 
with  nothing  before  our  minds  but  the  print- 
ed evidence,  we  should  come  to  the  same  re- 
sult. The  suggestion  of  a  conspiracy  on  the 
part  of  the  other  defendants,  except  Marcus 
and  Dyer,  is  wholly  unsustained,  and  It  is 
proved  that  the  notes  and  drafts  are  held 
for  value.  The  Issue  with  regard  to  the  land 
comes  down  to  a  very  narrow  one.  The 
plaintiff  conveyed  It  to  Marcus'  tnpn,  Fitz- 


gerald, who  at  once  mortgaged  It  to  Dyer. 
The  plaintiff  contends  that  a  part  of  the  bar- 
gain was  an  agreement  of  Dyer  that,  on  re- 
ceiving the  mortgage,  be  would  surrender  to 
the  plaintiff  notes  made  by  the  latter  and 
held  by  Dyer.  Dyer  admits  that  he  agreed 
to  do  so  to  the  extent  of  $13,000,  if  he  found 
the  property  worth  the  sum  mentioned  as  Its 
value.  The  plaintUTs  testimony  does  not  In- 
spire confidence.  Dyer's  statement  that  he 
promised  only  on  condition  is  confirmed  by 
the  conveyancer  who  took  part  in  the  trans- 
action, and  who  Is  disinterested  and  unim- 
peached,  as  weU  as  by  other  evidence  which 
It  Is  needless  to  recite.  It  is  suggested  that, 
if  Dyer  had  been  looldng  out  for  his  own  in- 
terest, and  not  conspiring  with  Marcus,  he 
would  have  canceled  the  plalntifTs  notes  as 
consideration  to  that  extent  for  the  mort- 
gage, rather  than  have  paid  money  to  Mar- 
cus. No  doubt  the  case  suggests  suspicions. 
But,  on  the  evidence,  the  most  probable  view 
Is  that  Marcus  insisted  on  a  certain  amount 
of  cash  in  the  first  place,  and  only  was  will- 
ing to  give  the  security  for  canceling  the 
notes  in  the  second  place,  if  the  security  was 
enough  for  both. 

The  plaintiff's  counsel,  feeling  the  difficul- 
ty of  contending  for  a  more  favorable  view 
of  the  facts,  argues  tliat,  taking  Dyer's  state- 
ment of  the  bargain,  on  Dyer's  refusal  to 
surrender  the  plaintiiTs  notes  the  plaintiff 
had  a  right  to  rescind  the  transaction  for 
failure  of  consideration,  and  that  Dyer  made 
further  advances  at  bis  peril.  But,  when  a 
man  acts  in  consideration  of  a  conditional 
promise.  If  be  gets  the  promise  he  gets  all 
that  he  Is  entitled  to  by  his  act,  and  if,  as 
events  turn  out.  the  condition  is  not  satis- 
fied, and  the  promise  calls  for  no  perform- 
ance, there  is  no  failure  of  consideration. 
Furthermore,  in  the  present  case,  there  Is 
strong  ground  for  believing  tliat  Dyer's 
promise,  whatever  it  was,  was  wholly  collat- 
eral to  the  plaintiff's  bargain.  It  Is  to  be 
noticed  that,  in  the  final  memorandum  of 
agreement  between  Marcus  and  the  plaintiff, 
before  the  conveyance,  the  plaintiff  relies 
wholly  on  Marcus  for  the  payment  of  his 
notes.  The  plaintiff  had  Incurred  debts,  and 
bad  given  notes  to  Marcus  which  were  out- 
standing at  the  time,  and  there  Is  no  doubt 
that  the  price  of  the  land,  above  $3,000  in 
cash,  was  to  be  applied  to  extinguishing 
them.  But  the  probability  is  that  the  plain- 
tiff relied  jpon  his  vendee,  Marcus,  for  ac- 
complishing his  end. 

Decree  affirmed. 

affi  UasB.  3gS> 

HOWES  et  ttl  V.  COLBURN  et  aL 

(Sapreme  Judicial  Court  of  Massachusetts. 

Norfolk.    Feb.  20.  1896.) 

Stipulations  of  Codnsbi.— Wttt — Frobatb — Ex- 

FBKT  WiTNBSS — CK083-EZAMI>rATION— TrIAI, — 
BeCBFTION  of  EvrOONOB — ^DnCKBTtON. 

1.  Tliat,  in  the  probate  of  a  will,  proponent 
was  allowed  to  read  the  will  to  the  jury  aft«r 
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only  one  of  the  attesting  witnesses  had  testified 
as  to  its  ezecotion,  is  not  ground  for  reyersal, 
where  the  other  attesting  witness  testified  be- 
fore proponents  closed  their  case  in  chief,  and 
where  the  will  was  read,  without  objection,  with 
the  understanding  that  the  other  attesting  wit- 
nesses should  be  subsequently  called. 

2.  An  agreement  bietween  counsel,  on  objec- 
tion by  contestant  to  the  proponent  procee^ng 
further  with  his  case,  after  one  witness  was 
called  and  the  will  was  read,  until  other  attest- 
ing witnesses  were  called,  that  the  contestant 
should  have  the  same  benefit  of  the  objection 
that  he  would  have  had  if  it  had  been  made 
at  the  condnrion  of  the  first  attesting  witness* 
testimony,  does  not  ^ve  contestant  an  excep- 
tion to  the  reading  of  the  will. 

S.  In  the  contest  of  a  will  on  the  gronnd  of 
unsoundness  of  mind  on  testator's  part,  it  is 
within  the  discretion  of  tiie  trial  court  to  limit 
the  introduction  of  evidence  tending  to  show 
spedfie  acts  of  unsoundness  of  mind  to  a  period 
from  8  years  before  the  date  of  the  will  to  2^ 
years  after  the  date,  thongb  medical  experts  tes- 
tis that  a  better  estimate  of  testators  sound- 
ness of  mind  could  be  formed  if  the  limits  were 
extended. 

4.  Where,  on  the  issue  of  testator's  soond- 
neas  of  mind,  a  hypothetical  qnostion,  contain- 
ing a  long  statement  of  fact,  Is  asked  an  ex- 
pert witness,  it  is  proper  to  allow  the  opposite 
party,  on  cross-examination,  to  bring  out  that  the 
answer  rested  simply  on  the  assumed  facts, 
withoot  consideration  of  facta  which  may  have 
been  proven  on  the  other  side. 

5.  That  the  court  permitted  the  opposing 
couisel  to  question  a  witness,  when  called  in 
rebnttal,  aa  to  an  alleged  statement  by  him,  con- 
tradictory of  his  testimony  in  the  examination 
in  chief,  does  not  require  that  the  court,  on 
denial  hy  the  witness  that  he  made  such  state- 
ment, allow  the  counsel  to  show  that  the  alleged 
statement  waa  made. 

Exceptions  from  snpreme  Jndlclal  court, 
Norfolk  county;  James  M.  Morton,  Judge. 

Proceedings  for  probate  of  the  will  of  Jo- 
seph Oolbam,  by  Osborne  Howes,  Jr.,  and 
others,  executors,  against  C.  Florence  Col- 
bam  and  others.  There  was  a  verdict  for 
proponents  on  their  appeal  from  the  decree 
of  the  probate  court  disallowing  the  will,  and 
contestants  except.    Overruled. 

John  D.  Long  and  Clapp  &  Olover,  for 
plaintiffs.  Geo.  Fred.  Williams  and  G.  W. 
Anderson,  for  defendants. 

ALLEN,  J.  1.  It  was  necessary,  according 
to  onr  practice,  for  the  executors  to  call  all 
the  attesting  witnesses,  they  being  accessi- 
ble. Chase  t.  Lincoln,  3  Mass.  236;  Sears 
T.  Dillingham,  12  Masa  382.  But  there  is 
no  rule  of  law  which  requires  them  all  to  be 
examined  at  the  outset  The  order  in  which 
witnesses  shall  be  called  Is  a  matter  of  discre- 
tion with  the  court  Cushlng  t.  BUUngs,  2 
Ousb.  158;  Com.  v.  Moulton,  4  Gray,  39;  LIt- 
«pool  Wharf  ▼.  Prescott,  4  Allen,  22;  Com. 
V.  Dam.  107  Mass.  210.  All  of  the  attesting 
witnesses  were  called  by  the  executors  before 
closing  their  case  in  chief.  The  contestants 
say.  In  their  brief,  that  the  executors  were  al- 
lowed to  read  the  will  to  the  jury  after  the 
testimony  of  only  one  attesting  witness.  No 
such  fact  appears  In  the  bill  of  exceptions. 
If  It  were  true,  no  objection  to  this  course 
was  then  pressed.  The  other  two  witnesses 
were  then  engaged  In  court  elsewhere,  and  It 


waa  understood  that  they  would  be  called 
afterwards.  If,  under  these  circumstances, 
the  will  was  read  to  the  jury  without  objec- 
tion, and  the  trial  proceeded,  the  subsequent 
introduction  of  the  other  two  attesting  wit- 
nesses gave  to  the  contestants  all  that  they 
were  entitled  to  have.  The  bill  of  excep- 
tions states  that,  two  days  after  the  first  at- 
testing witness  had  been  called,  and  while 
the  executors  were  engaged  In  putting  In 
their  case  In  chief,  the  contestants  objected 
to  their  proceeding  further  antn  they  should 
call  the  other  attesting  witnesses,  or  account 
for  their  absence.  This  objection  was  prop- 
erly overruled.  The  bill  of  exceptions  states 
that  the  executors  agreed  that  the  contest- 
ants should  have  the  same  benefit  of  this  ob- 
jection, which  was  taken  on  the  third  day  of 
the  trial,  that  they  would  have  had  if  they 
bad  made  It  at  the  conclusion  of  the  testi- 
mony of  the  first  attesting  witness.  The 
counsel  for  the  contestants  argues,  from  thli^ 
that  he  now  has  an  exception  to  the  reading 
of  the  will  to  the  Jury  at  the  time  It  was 
read,  although  It  was  actually  read  without 
exception  or  objection.  We  can  give  no  sucb 
effect  to  such  an  agreement  of  counsel. 

2.  The  court  limited  the  Introduction  of  evi- 
dence tending  to  show  specific  acts  of  un- 
soundness of  mind  on  the  part  of  the  testator 
to  a  period  from  about  8  years  before  the 
date  of  the  will  to  about  2^  years  after  its 
date.  This  was  within  the  power  of  the 
court  to  do,  and  Its  power  In  this  respect  was 
not  taken  away  by  the  fact  that  expert  wit- 
nesses for  the  contestants  thought  a  better 
Judgment  as  to  the  testator's  soundness  of 
mind  could  be  formed  If  these  limits  were  ex- 
tended. It  has  been  declared,  heretofore, 
that  such  testimony  must  be  sufficiently  near, 
in  point  of  time,  to  aid  In  determining  the 
testator's  condition  at  the  time  of  making  the 
will,  and  that  this  is  a  matter  for  the  court 
to  determine.  White  v.  Graves,  107  Mass. 
325;  Shaller  v.  Bumstead,  99  Mass.  112,  130; 
Com.  V.  Pomeroy,  117  Mass.  143,  148;  Lane 
V.  Moore,  151  Mass.  87,  90,  23  N.  B.  828; 
Dumanque  v.  Daniels,  154  Mass.  483,  486,  28 
N.  E.  900.  In  the  present  case  the  trial  was 
a  long  one,  the  period  fixed  appears  to  have 
been  sufficiently  liberal,  and,  but  for  the  lim- 
itation put  upon  the  introduction  of  evidence, 
the  trial  might  have  consumed  an  unreason- 
able length  of  time.  No  exception  can  be  sus- 
tained to  the  exclusion  of  the  testimony  relat- 
ing to  times  outside  of  the  limits  so  fixed. 

3.  It  was  within  the  discretion  of  the  court 
to  allow  the  questions  put  In  cross-examina- 
tion of  the  expert  witness  called  by  the  con- 
testants. A  long  hypothetical  question  had 
been  put  to  him,  in  direct  examination,  and 
he  had  answered'  it  Such  an  answer  relates 
to  the  question  which  has  been  put  and  as- 
sumes the  correctness  of  all  the  facts  therein 
enumerated.  If  any  facts  are,  In  the  opinion 
of  the  Jury,  not  sustained  by  the  evidence,  or 
are  too  strongly  stated,  or  If  any  material 
facts  are  omitted,  the  answer  of  the  wltneM 
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loses  force  and  value,  and  may,  perhaps,  be 
of  no  welgbt  at  all.  This,  certainly,  is  a 
practical  objection  to  this  form  of  question; 
bat  when  such  a  question  has  been  put  and 
answered  In  favor  of  the  party  calling  the 
witness,  It  Is  quite  proper,  In  cross-examina- 
tion, to  bring  out  clearly  to  the  Jury  that  the 
answer  rested  simply  on  a  one-sided  state- 
ment of  assumed  facts;  and  that  no  facts 
which  might  have  been  proved  to  the  satis- 
tectlon  of  the  jury  or  the  other  side  were  or 
could  have  been  taken  into  account  by  the 
witness.  It  might  be  wiser  to  exclude  such 
qnestlons  altogether,  when  they  are  very 
complicated  or  Involve  much-  detail. 

4.  The  only  remaining  question  arises  on 
the  exclusion  of  the  testimony  of  the  witness 
Oreenhood,  offered  for  the  purpose  of  affect- 
ing the  credibility  or  impairing  the  weight  of 
the  testimony  of  the  executors'  witness  Ciol- 
bum.  If  this  offered  testimony  was  admissi- 
ble at  all,  which  we  do  not  decide,  the  proper 
time  to  put  it  In  was  when  the  contestants 
were  putting  in  their  case  In  chief.  It  was 
not  necessary  to  ask  Golbum,  first,  whether 
he  bad  ever  made  snch  a  statement  to  Oreen- 
hood. The  question  put.  In  croes-examlna- 
tlon,  to  Golbnm,  when  he  was  called  In  rebut- 
tal, was  properly  excluded  at  the  outset.  It 
came  too  late.  But,  rather  than  have  an  ex- 
ception saved  to  its  exclusion,  the  executors, 
having  some  reason,  also,  to  think  hla  answer 
would  not  be  unfavorable,  withdrew  their  ob- 
jection. The  contestants  accordingly  put  the 
question  and  got  an  answer.  This  did  not 
make  it  necessary  for  the  court  to  prolong 
the  case  by  admitting  evidence  to  meet  and 
contradict  his  answer.  The  exclusion  of  any 
further  testimony  on  that  subject,  at  that 
stage  of  the  trial,  was  within  the  discretion 
of  the  judge.  Eames  v.  Whlttaker,  123  Mass. 
342;  Strong  v.  Connell,  115  Mass.  675;  Macul- 
lar  V.  Wall,  6  Gray,  507. 

Exceptions  overruled. 


(166  Mara.  42U 

SUPREME   COMMANDERT   UNITED   OR- 
DER OF  THE  GOLDEN  CROSS  OF 
THE  WORXD  V.  MERRICK  et  aL 
(Supreme  Judicial  Court  of  MasBachnsetts.) 
Suffolk.    Feb.  29.  1896.) 

ISSUBANCB — MnTUiLl.BBNEriTCoRPOKATI0NS— BbK- 
BnOtABICS — LOOAI,  RSSTBIOTIOKS. 

1.  Under  St.  1890.  c.  341,  i  1,  and  St  1892, 
c.  40,  {  1,  amending  St  1888,  c.  429,  I  11,  pro- 
viding that  foreign  mntoal  benefit  insurance 
corporations,  "now  transacting  in  this  common- 
wealth business  as  herein  defined,  may  continue 
such  businesr  upon  the  plans  heretofore  govern- 
ing them,  as  reported  to  the  insurance  depart- 
ment and  by  otherwise  conforming  to  the  pro- 
visions of  this  act"  a  corporation  of  another 
state  lawfully  doing  bnainess  here  is  authorized  to 
make  contracts  naming  beneficiaries  who  cannot 
take  under  a  contract  with  a  Massachusetts  cor- 
poration, where  its  charter  is  not  qualified  by 
the  statutes  of  its  own  state. 

2.  A  letter  of  the  beneficiary  named  in  a 
life  insurance  certificate  thanking  the  assured 
for  making  bim  a  beneficiary,  and  saying  that 
be  would  pay  the  assessments,  does  not  show 


that  the  certificate  was  conditional  on  an  un- 
derstanding that  the  beneficiary  should  i>ay  the 
dues,  within  St  1888,  c.  429,  f  9,  amended  by 
St  1890,  c.  841,  S  1.  declaring  that  no  contract 
conditional  on  such  understanmng  shall  be  valid. 

Bill  of  Interpleader  by  the  Supreme  Com- 
mandery  United  Order  of  the  Golden  Cross  of 
the  World  against  Spencer  R.  Merrick,  Jo- 
seph W.  Chase,  Emma  I.  Chase,  and  others 
to  have  It  determined  to  whom  shall  be  paid 
a  fund  due  under  a  benefit  certificate.  Decree 
for  defendants  Chase,  who  were  named  as 
beneficiaries  In  the  certificate. 

Allln  &  Mayberry,  for  plalntifl.  Josiab  H. 
Qulncy,  for  defendants. 

HOLMES,  J.  This  case  has  been  c<msider- 
ered  by  this  court  on  a  former  occasion  (40  N. 
E.  183);  and  at  that  time,  with  a  view  of 
shortening  litigation,  If  possible,  we  Intimated 
that  the  laws  of  the  corporation  were  not  to 
be  read  as  attempting  to  limit  the  absolute 
power  of  disposition  given  to  the  members  by 
the  charter.  The  charter  does  not  appear  to 
be  qualified  by  any  general  statutes  of  Ten- 
nessee. 163  Mass.  374.,  376,  40  N.  E.  183. 
See  Insurance  Co.  v.  Miller's  Adm'r,  13  Bush, 
489;  Raub  v  Association,  3  Mackey,  68.  The 
tenor  of  the  decision  also  implies  that  a  cor- 
poration of  another  state  lawfully  doing  busi- 
ness here  Is  not  forbidden  by  our  laws  to 
make  contracts  naming  beneficiaries  who  can- 
not take  under  a  contract  with  a  Massachu- 
setts corporation.  Tlie  question  arises  under 
the  acts  of  1890  and  1892,  as  the  certificate 
under  which  this  bill  of  Interpleader  la 
brought  was  Issued  on  December  2,  1892.  By 
those  statutes,  corporations  like  the  plaintiff, 
"now  transacting  In  this  commonwealth  busi- 
ness as  herein  defined,  may  continue  such 
business  upon  the  plans  heretofore  governing 
tfaem,  as  reported  to  the  insurance  department, 
and  by  otherwise  conforming  to  the  provisions 
of  this  act"  St  1890,  e.  341,  i  1,  and  St 
1892,  c.  40,  t  1,  amending  St  18S8,  c.  429,  { 
11.  The  natural  Interpretation  of  this  lan- 
guage Is  that  the  corporations  are  allowed  to 
do  business  In  accordance  with  their  charters 
and  by-laws,  if,  as  is  to  be  presumed  and  as 
appears  in  this  case  from  the  report,  the  char- 
ters and  by-laws  have  determined  the  "plans 
heretofore  governing  them." 

The  earlier  statute  of  1888,  before  It  was 
amended,  was  a  lltttle  more  ambiguous,  and 
very  likely  was  amended  for  that  reason;  but 
we  find  nothing  In  the  original  section  U 
which  absolutely  requires  a  different  construc- 
tion. That  section  allowed  the  corporations 
"now  transacting  in  this  commonwealth  busi- 
ness as  herein  defined,"  etc.,  as  the  plaintiff 
was  doing,  "to  continue  such  business  without 
Incorporating  under  this  act,  by  conforming 
in  other  respects  to  the  foregoing  provisions," 
etc.  It  Is  argued  that  the  requirement  of 
conformity  to  the  foregoing  provisions  limited 
the  foreign  corporations  to  the  beneficiaries 
mentioned  in  section  8.  That  section  was  one 
giving    powers    to    domestic    corporations. 
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among  other  things,  to  assess  members'  (or  a 
sum  to  be  paid  to  beneficiaries  of  the  classes 
mentioned.  It  might  be  said,  of  conrse,  that 
there  was  an  impUed  prohibition  against  al- 
lowing beneficiaries  to  be  named  outside  the 
designated  classes,  and  that  this  impUed  pro- 
hibition was  embraced  In  the  words  "forego- 
ing provisions."  Brt  the  requirement  of  con- 
formity to  provisions  more  naturally  and  ob- 
viously refers  to  express  prohibitions  and 
commands  like  that  in  section  10,  forbidding 
reinsurance  with  unauthorized  organizations, 
than  to  an  Implication  from  language  the  di- 
rect purpose  of  which  is  to  grant  powers  to 
domestic  corporations  formed  under  the  act. 
The  foreign  corporation  derives  its  powers  as 
a  corporation  from  Its  foreign  charter,  so  that 
the  empowering  words  In  their  primary  opera- 
tion cannot  apply  to  the  plaintiff. 

At  all  events,  we  are  of  opinion  that  any 
doubt  raised  by  the  act  of  1888  Is  disposed  of 
by  the  later  statutes,  and  we  come  to  the  con- 
clusion the  more  readily  as  the  naming  of 
beneficiaries  does  not  affect  the  validity  of  the 
contract,  but  simply  Is  a  declaration  of  trust, 
which  Is  not  necessarily  or  proi>erIy  a  matter 
for  regulation  by  the  lex  loci  contractus.  The 
contract  being  valid,  the  corporation  foreign, 
and  by  its  charter  recognizing  any  benefici- 
aries named  by  the  member,  there  would  seem 
to  be  no  propriety  in  this  state  refusing  to  en- 
force a  claim  which  would  be  valid  outside  of 
It  The  designation  of  beneficiaries  In  the 
last  certificate  issued  is  valid. 

The  letter  of  Joseph  W.  Chase  to  the  mem- 
ber, thanking  her  for  making  him  a  bene- 
ficiary, and  s^.ylng  that  he  would  pay  the  as- 
sessments. Is  not  within  St.  1888,  c.  429,  {  9, 
as  amended  by  St.  1890,  c.  341,  {  l.i  It  does 
not  make  the  certificate  conditional  upon  an 
understanding  that  the  beneficiary  shall  pay 
the  dues,  which  seems  to  be  what  the  amend- 
ment is  aimed  at  It  does  not  even  make  the 
assignment  conditional. 

Decree  accordingly. 


(166  Mass.  375) 

GORDON  v.  SANDERSON. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  29.  1896.) 

PoLi/  Tax — Abatbubst — ^Mandahps. 

1.  Under  Pub.  St  c.  11,  S  5,  cl.  12,  declaring 
exempt  from  taxation  "the  polls  and  any  por- 
tion of  the  estates  of  persons  who.  by  reason  of 
age,  infirmity,  and  poverty,  are,  in  the  judg- 
ment of  the  assessors,  unable  to  contribute  fully 
towards  the  public  charges,"  if  a  poll  tax  is  as- 
sessed on  any  such  person,  or  on  a  person  not  an 
inhabitant  of  the  city  or  town,  the  assessors  may, 
of  their  own  motion,  abate  it 

2.  Assessors  having  power  to  abate  a  poll 
tax,  the  regularity  of  their  action  in  so  doing,  or 
the  sufficiency  of  their  record  in  regard  thereto, 
cannot  be  tried  on  mandamus  to  compel  the  col- 
lector to  receive  payment  of  such  a  tax  assessed 

1  Such  section  provides,  inter  alia,  that  "no 
contract  under  this  section  shall  be  valid  or  legal 
which  shall  be  conditional  upon  an  agreement 
or  understanding  that  the  beneficiary  shall  pay 
the  dues  and  assessments,  or  either  of  them.'' 


on  petitioner.  It.  is  enongfa  to  defeat  the  writ 
that  the  collector  received  from  the  assessors  a 
certificate  that  the  tax  had  been  abated  by  them. 

Report  from  supreme  judicial  court,  Suffolk 
county;   Charles  Allen,  Judge. 

Petition  of  Michael  Gordon  for  mandamus 
to  Bmory  J.  Sanderson,  collector  of  taxes. 
Case  reported,  at  request  of  parties,  for  de- 
termination of  full  court  Petition  dismiss- 
ed. 

M.  J.  Connolly  and  J.  P.  Lyons,  for  peti- 
tioner.   0.  M.  Ludden,  for  respondent 

FIELD,  O.  3.  This  is  a  petition  for  a  writ 
of  mandamus  to  compel  the  collector  of 
taxes  of  the  city  of  Waltham  to  receive  pay- 
ment of  a  poll  tax  assessed  upon  the  peti- 
tioner for  the  year  1893.  It  appears  that  a 
poll  tax  was  duly  assessed  upon  the  peti- 
tioner; that  his  name  was  placed  upon  the 
tax  list  which  was  committed  to  the  re- 
spondent as  collector,  with  a  warrant  re- 
aulrlng  him  to  collect  the  taxes  apon  the 
list;  and  that  the  collector  sent  a  tax  bill 
by  mall  to  the  petitioner  about  the  Ist  day 
of  September  in  that  year.  On  September 
14th  he  received  the  following  certificate: 
"City  of  Waltham.  Assessor's  Office,  Sept 
14,  1893.  To  Emory  J.  Sanderson,  Treasurer 
and  Collector  of  Taxes:  An  abatement  of 
two  dollars  Is  hereby  allowed  on  the  tax 
assessed  to  Bflchael  Gordon,  of  7  John  street, 
in  Ward  7  of  the  tax  list  of  1893.  E.  P. 
Smith,  J.  F.  Davis,— A  Majority  of  the  Board 
of  Assessors."  After  this,  on  November  14, 
1893,  the  petitioner  tendered  to  the  respond- 
ent the  sum  of  two  dollars  In  payment  of 
this  poll  tax;  which  the  respondent  refused 
to  receive.  The  petitioner  did  not  make  any 
application  to  the  assessors  for  an  abatement 
of  the  tax,  and  has  always  been  ready  to  pay 
it  No  cause  of  abatement  appears  on  the 
records  of  the  assessors,  and  it  is  said  that 
the  only  entry  on  the  records  of  the  assesBors 
Is  the  word  "Abated,"  placed  against  the 
assessment  of  the  tax.  Apparently  the  ob- 
ject of  the  petitioner  in  attempting  to  pay 
this  tax  is  to  obtain  a  settlement  in  the 
city  of  Waltham.  Pub.  St  c.  83,  8  1,  cL  5. 
The  counsel  of  the  petitioner  contends  that 
the  respondent  cannot  justify  his  refusal  to 
receive  the  amount  of  this  tax  under  the 
certificate  of  the  board  of  assessors,  because 
either  the  assessors  had  no  right  to  abate 
the  tax,  or,  if  they  had,  the  record  of  the 
assessors  Is  defective,  and  does  not  show 
ttiat  the  tax  was  lawfully  abated.  The  statu- 
tory provisions  concerning  the  abatement  of 
taxes  are  Pub.  St  c.  11,  SS  69-77,  and  It  is 
said  that  the  present  case  is  not  within  any 
of  the  provisions  of  these  sections.  Section 
77  of  this  chapter  was  first  enacted  In  St 
1878,  c  77.  See  St  1879,  c.  43.  But  by  sec- 
tion 11,  cL  12,  of  the  same  chapter,  which 
was  taken  from  Gen.  St  c.  U,  {  5,  cL  13. 
and  from  Rev.  St  c  7,  {  6,  cl.  8,  "the  polls 
and  any  portion  of  the  estates  of  persons 
who  by  reason  of  age,  infirmity  and  poverty 
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are  In  the  Judgment  of  the  asaesBors  nnable 
to  contribute  fiilly  towards  the  public  char- 
ges," are  exempt  from  taxation.  If  a  poll 
tax  is  assessed  npon  any  such  person,  or  up- 
on a  person  not  an  inhabitant  of  the  cil7  or 
town,  wo  think  it  Is  within  the  power  of 
the  assessors  of  their  own  motion  to  abate 
the  tax,  as  a  tax  which  ought  not  to  have 
been  assessed.  See  Stetson  t.  Kempton,  13 
Mass.  272,  283.  As  the  abatement  of  this  tax 
was  within  the  power  of  the  assessors,  the 
regularity  of  their  action,  or  the  sufficiency 
of  their  record,  cannot  be  tried  in  this  pro- 
ceeding against  the  collector.  After  the  col- 
lector received  from  the  assessors  a  certifi- 
cate that  the  tax  had  been  abated  by  them, 
he  was  no  longer  authorized  to  collect  the 
tax.  If  the  matter  was  within  the  Jurisdic- 
tion of  the  assessors,  it  was  not  for  him  to 
inquire  into  the  regularity  of  their  action,  or 
the  sufflclency  of  their  record.  Hubbard  v. 
Garfield,  102  Mass.  72.  We  are  of  opinion 
that  the  right  of  the  assessors  to  abate  the 
tax  for  the  purpose  of  preventing  the  peti- 
tioner from  gaining  a  settlement  In  the  city 
of  Waltham  cannot  be  tried  in  this  proceed- 
ing.   Petition  dismissed. 


(14>  ind.  278) 

LOESCH  T.  KOEHL.ER. 

(Supreme  Court  of  Indiana.     March  11, 1896.) 

AcTioy  roR  Kiluno  Horses — ^Etidbncb  or  Spe- 

01 AL  UaMAOB— OprKIOK  EVIDBNCB — AP- 

PBAL— Harmless  Ebhoh. 

1.  In  an  action  for  killing  plaintiff's  horses, 
a  question  to  witnesses,  asking  their  opinion  of 
"the  ralae  of  the  horses  in  question  as  brickyard 
horses,"  does  not  call  for  evidence  of  special  dam- 
ages. 

2.  Where  witnesses  simply  state  that  they 
know  the  gpneral  market  value  of  horses  such 
as  are  described  in  the  complaint  in  the  action, 
they  are  not  competent  to  give  their  opinion  as  to 
'*the  value  of  the  horses  in  question  as  brickyard 
horses." 

3.  In  an  action  for  killing  plaintiff's  horses, 
where  the  jury  award  only  the  market  value  of 
such  horses,  as  testified  to  by  certain  witnesses, 
the  admission  of  evid^ice  of  a  higher  value  of 
such  horses  "as  brickyard  horses,"  by  the  same 
witnesses,  without  showing  their  competency,  is 
harmless  error. 

On  rehearing.    Overruled. 

For  prior  report,  see  41  N.  B.  320. 

HACKNEY,  C.  J.  The  verdict  and  Judg- 
ment in  favor  of  the  appellee  were  for  $75. 
The  record  discloses  that  the  appellee  and 
one  Ormlston  testified  as  to  the  value  of  the 
horses  "after  having  given  evidence  that 
they  knew  the  general  market  value  of  horses 
such  as  were  described  in  the  complaint  in 
controversy  in  this  action."  The  appellee 
testified  tliat  such  market  value  was  from 
$40  to  $45  each,  while  Ormiston  testified  that 
it  was  from  $20  to  $25  each.  Each  of  said 
witnesses  was  then  asked,  over  the  objection 
and  exception  of  the  appellant,  to  answer, 
"What,  In  your  opinion,  was  the  value  of  the 
horses  in  question  as  brickyard  horses?"  To 
v.43N.E.no.2 — 9 


tUs  question  Ormlston  answered  that  they 
were  worth  from  $75  to  $80  each,  and  the  ap- 
pellee answered  that  they  were  worth  from 
$100  to  $110  each.  It  is  urged  that  the  ob- 
jection to  the  above  question  should  have 
been  sustained— First,  because  the  evidence 
was  of  special  damages,  and  not  of  general 
damages,  the  complaint  alleging  only  gen- 
eral damages;  and,  second,  that  the  measure 
and  limit  of  damages  was  the  general  market 
value.  Of  the  first  of  these  objections  we 
think  counsel  is  certainly  in  error  in  suppos- 
ing the  evidence  to  present  a  question  of  spe- 
cial damages.  Tae  author  cited  (1  Suth.  Dam. 
§g  418,  419)  lays  down  the  rule  that:  "Under 
a  general  allegation  of  damage  the  plaintiff 
may  prove  and  recover  those  damages  which 
naturally  and  necessarily  result  from  the  act 
complained  of,  for  the  law  Implies  tliat  they 
wUl  proceed  from  it.  These  are  called  gen- 
eral, as  contradistinguished  tiom  special, 
damages,  which  are  the  natural,  but  not  the 
necessary,  consequence."  See  many  authori- 
ties there  cited.  The  value  of  the  horses  was 
naturally  and  necessarily  the  loss  resulting 
to  the  appellee.  That  loss  was  the  direct 
and  essential  result  of  the  act  of  the  appel- 
lant, and  was  not  collateral  or  consequential. 
The  loss  of  employment  until  a  new  team 
might  have  been  purchased,  and  the  like, 
would  have  been  an  element  of  special  dam- 
ages. The  case  of  Teagarden  v.  Hetfleld,  11 
Ind.  522,  and  cases  following  It,  cited  by  ap- 
pellant's counsel,  are  In  harmony  with  this 
view.  We  do  not  regard  the  question  as  one 
of  special  damages,  but  we  do  consider  the 
second  proposition  atiove  stated  as  presenting 
the  real  Inquiry,  and  that  Is  as  to  the  meth- 
od of  proving  the  loss  sustained  by  the  ap- 
pellee. That  loss.  It  is  conceded,  was  the 
value  of  the  horses  at  the  time  they  were 
killed,— the  value  of  the  particular  horses, 
not  the  value  of  horses  generally.  "The  gen- 
eral market  value  of  horses"  was  not  the 
ti-ue  test  If  tbere  was  a  market  value  In 
that  locality  of  horses  such  as  these  were, 
that  would  have  been  a  proper  test.  It  Is  a 
matter  of  common  observation  that  there  are 
numerous  and  varied  grades  of  horses,  and 
that  these  grades  have  their  market  values. 
The  size,  age,  speed,  color,  build,  degree  of 
soundness,  breeding,  training,  gentleness,  etc., 
mark  and  vary  the  grades  and  values.  The 
uses  to  which  the  horses  In  question  were 
adapted  and  had  been  employed  were  ele- 
ments of  importance  in  determining  the 
classes  or  grades  to  which  they  belonged,  and 
the  class  or  grade  necessarily  controlled  the 
value  or  market  price.  See  Nosier  v.  Rail- 
way Co.,  73  Iowa,  268,  34  N.  W.  850;  Farrel 
V.  Colwell,  30  N.  J.  Law,  123;  Railroad  Co. 
V.  Nichols,  24  Kan.  242.  There  was  no  de- 
scription of  the  horses  given  by  the  com- 
plaint, and  they  were  referred  to  only  as  "a 
black  mare  and  one  gray  horse  of  the  value 
of  $100  each."  It  must  be  presumed,  there- 
fore, that  the  question  so  objected  to  was 
made  pertinent  by  testimony  as  to  the  char- 
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acter  and  nses  of  the  team  for  brickyard  pur- 
poses. Tbe  special  bill  of  exceptions  does 
not  disclose  the  existence  or  nonexistence  of 
other  evidence  of  value,  or  as  to  the  manner 
In  which  the  particular  Inquiry  In  review 
arose.  It  may  be  observed,  however,  that  the 
Jury  did  not  accept  and  act  upon  the  evidence 
objected  to,  considering  it  apart  from  other 
evidence,  and  upon  the  presumption  that 
there  was  no  other  evidence  than  the  two 
classes  of  estimates  mentioned.  Seventy-flve 
dollars,  the  amount  of  the  verdict,  was  less 
than  any  valuation  by  either  witness  for  the 
two  horses  as  "brickyard  horses."  That  sum 
was  but  a  fair  average  of  the  "general  mar- 
ket value"  as  testified  by  the  two  witnesses. 
It  was,  therefore,  as  favorable  to  the  ap- 
pellant as  he  could  have  asked,  upon  the  evi- 
dence disclosed  by  the  record.  If  the  ruling 
of  tbe  court  in  permitting  the  witnesses  to 
answer  the  question  in  review  was  erroneous. 
It  was  clearly  harmless,  and  does  not  consti- 
tute reversible  error.  The  petition  Is  over- 
ruled. 

(144  Ind.  m) 

DALTON  ^.  CLEVELAND,  C.  C.  &  ST.  L 

RY.  CO. 

(Supreme  Coort  of  Indiana.     March  4,  1896.) 

iMCiiOTiox— Ekbction  or  Building — Nuisancb. 

The  erection  of  a  bnilding  not  in  itself  a 

nuisance  will  act  be  enjoined  on  the  ground  that 

certain  uses  to  which  it  is  alleged  that  it  is  to  be 

devoted  will  constitute  it  a  nuisance,  where  it 

is  neither  alleged  nor  proved  that  the  building 

could  not  be  devoted  to  other  nses  which  would 

not  constitute  it  a  nuisance. 

Appeal  from  circuit  court,  Vigo  county; 
D.  N.  Taylor,  Judge. 

Action  by  Huldab  R.  Dalton  against  the 
Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company  for  an  injunction.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

L.  S.  Dalton  and  S.  C.  Davis,  for  appel- 
lant   Elliott  &  Elliott  for  appellee. 

HACKNEY,  O.  J.  The  lower  court  de- 
nied the  appellant's  petition  for  an  injunc- 
tion, and  that  ruling  is  here  presented  as  er- 
ror arising  upon  the  evidence.  By  the  peti- 
tion it  was  alleged  that  the  appellant  owned 
a  lot  In  the  village  of  Fontanel,  on  the  line 
of  appellee's  railway,  and  adjacent  to  Its 
right  of  way,  upon  which  lot  appellant  main- 
tained a  building  for  the  combined  purxwses 
of  a  business  house,  a  dwelling,  and  a  meet- 
ing place  for  social  and  benevolent  socle- 
ties;  that  the  appellee  was  proceeding  in 
the  erection  of  a  structure,  opposite  and 
very  near  to  the  appellant's  building,  to  be 
used  as  a  coal  chute  for  coaling  its  locomo- 
tives; that,  from  the  height  and  character 
of  the  structure,  it  would  greatly  Impair  tbe 
access,  the  view,  the  light,  and  tbe  air  to 
her  building;  that  its  use  for  the  purposes 
aforesaid  would  cause  unusual,  loud,  and 
offensive    noises    constantly,  by    day    and 


night,  disturbing  sleep,  and  Impairing  tbe 
use  of  the  appellant's  building  for  business, 
social,  and  residence  purposes;  that  the  use 
of  said  coal  chute  would  produce  great  quan- 
tities of  dust  wMcb  would  be  blown  into 
appellant's  building,  injuring  the  furniture, 
the  stock  In  trad«,  and  the  comfortable  en- 
joyment of  living  within  it;  that  the  stor- 
age and  handling  of  the  coal  would  bring  to 
appellant's  premises,  and  within  her  build- 
ing, the  fumes  of  sulphur,  and  the  odors  of 
other  gases  Injurious  to  health,  and  destruc- 
tive of  business  in  her  building;  that  tbe 
escaping  steam,  soot  and  smoke  from  the 
locomotives  fraquenUy  taking  coal  at  said 
chute  would  not  only  disturb  tbe  occupants 
of  her  building,  by  the  noise,  but  would  en- 
ter the  bnilding,  to  the  annoyance  and  dis- 
comfort of  the  occupants;  that  said  locomo- 
tives would  drop  fire  about  said  chute,  en- 
dangering its  destruction,  greatly  increasing 
the  hazards  from  fire  to  her  buildings.  FnMn 
these  alleged  causes,  general  and  special 
damages  are  alleged,  and  It  is  prayed  that 
the  further  construction  of  said  coaling  sta- 
tion be  enjoined. 

There  is  no  evidence  that  the  structure 
will  materially  obstruct  or  impair  the  en- 
joyment of  the  appellant's  property  with  re- 
spect to  any  of  the  easements  in  light  air, 
or  access.  It  Is  wholly  within  the  app^ee's 
right  of  way,  does  not  reacb  the  highway 
upon  which  the  appellant's  lot  fronts,  and 
the  building  proper  is  not  directly  opposite 
to  appellant's  building,  though  a  trestle,  up- 
on which  cars  are  to  be  stored  for  unloading, 
does  extend  to  a  point  near  to  said  highway, 
and  directly  south  of  the  appellant's  build- 
ing. There  being  no  such  evidence,  the  ap- 
pellee insists  that  though  there  may  be  con- 
flict in  the  evidence  upon  the  alleged  inju- 
rious uses  of  the  structure,  this  court  should 
not  pass  ■ayoa  such  conflict  and  that  con- 
ceding such  future  uses  to  be  injurious  to 
tbe  appellant  and  her  property,  a  court  of 
equity  may  not  enjoin  the  erection  of  the 
structure,  and  that  at  most  such  uses,  only, 
would  be  enjoined.  Since  it  Is  the  erection 
of  the  structure  that  Is  sought  to  be  en- 
joined, and  not  the  uses  of  the  structure, 
the  appellee's  proposition  suggests  a  very 
Important  Inquiry.  The  appellant's  only  an- 
swer to  this  proposition  is  that  to  permit 
without  question,  the  erection  of  tbe  struc- 
ture, and  the  Investment  therein  of  a  large 
sum  of  money,  would  be  asserted  by  the  ap- 
pellee as  an  effective  estoppel  to  thereafter 
question  the  uses  for  which  the  structure 
was  designed.  It  is  not  necessary  that  we 
should  decide  to  what  extent  the  appellee 
might  by  estoppel,  acquire  the  vested  right 
to  conduct  and  continue  a  nuisance;  for  it 
seems  to  us  plain  that  the  appellant,  to  avoid 
an  estoppel,  was  not  required  to  institute 
this  suit,  but  could  have  given  such  notice 
of  opposition  to  the  structure,  and  protest 
against  such  future  uses,  as  to  have  been 
free  from  the  charge  of  laches.    No  Issue 
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was  made,  up<m  tbe  pleadings  or  the  evi- 
dence, as  to  the  uses  to  which  said  structure 
might  be  employed,  other  than  for  coaling 
putposes,  and  we  have  no  means  of  knowing 
that  the  company  could  not  use  It  for  other 
and  legitimate  purposes.  We  do  not  decide, 
however,  that  an  Injunction  should  be  grant- 
ed to  prevent  the  erection  of  a  building  not 
of  itself  a  nuisance,  though  the  owner  could 
make  no  other  use  of  the  building  than  that 
which  would  constitute  a  nuisance.  On  the 
contrary,  we  are  impressed  tliat  a  structure 
not  in  Itself  a  nuisance  may  be  erected,  with- 
out interference  from  the  courts,  if  tbe  owiir 
er  will  invest  with  the  chance  (k  a  denial  of 
his  right  to  conduct  within  it  a  particular 
business  or  use  which  may  be  declared  a 
nuisance,  or  the  further  chance  that  he  may 
not  find  a  use  for  it  which  will  not  prove  a 
nuisance.  The  courts  have  no  privilege  to 
deny  one  the  right  to  ezijend  bis  money  un- 
wisely, or  to  erect  such  buildings  upon  his 
lands  as  do  not  materially  interfere  with  the 
reasonable  enjoyment  by  others  of  their  prop- 
erty. Ttiat  appelant  might  have  sought,  in 
this  suit,  to  restrain  unlawful  uses  of  the 
structure,  is  not  questioned,  but  that  she 
did  not  do  so  is  free  from  the  slightest  doubt. 
In  Wood,  Nuis.  {  997,  It  is  said,  "But,  if  the 
bUl  seeks  to  enjoin  the  erection  of  a  bund- 
ing upon  the  ground  ttiat  its  use  will  be  a 
nuisance,  it  must  be  alleged  in  the  bill,  and 
proved  upon  the  trial,  that  tbe  building  Itself 
will  be  a  nuisance,  and  that  It  can  be  devoted 
to  no  ose  except  such  as  will  be  productive 
of  such  results."  This  proposition  la  sup- 
ported by  the  case  of  Cleveland  v.  Light  Co., 
20  N.  J.  Eq.  201.  The  case  In  hand  does  not 
meet  the  requirements  of  this  proposition, 
though,  as  we  have  said,  this  proposition  is 
as  liberal  as  the  appellant  could  require.  In 
addition  to  the  authority  cited,  see  Ketser  v. 
liOvett,  85  Ind:  240;  Bowen  v.  Hauzy,  117 
Ind.  2S8,  19  N.  B.  526;  Robinson  v.  City  of 
Valparaiso,  136  Ind.  616,  86  N.  B.  644.  Bach 
of  these  cases  recognises  the  rule  that  equi- 
ty will  not  restrain  that  which  is  not  a  nui- 
sance, upon  the  claim  that  it  may  be  so  used 
as  to  constitute  a  nuisance.  In  this  view  of 
the  case,  it  is  unnecessary  to  pass  upon  the 
sufficiency  of  the  evidence  to  establish  the  al- 
legations that  from  soot,  steam,  dust,  gases, 
and  noise,  the  coaling  of  locomotives  will  be- 
come a  nulsancob  There  being  no  available 
error  in  the  record,  the  Judgment  of  the  di^ 
cnlt  court  la  affirmed. 


(144  IJid.  286) 

SMITH  V.  WELLS  MANUP^G  00. 

SAME  V.  FINDLAT  WINDOW  GLASS  00. 

et  aL 
(Supreme  Coart  of  Indiana.     March  10,  1896.) 

Appbal  bt  Okb  or  Sbvbrai,  CoPAsriBa— Timb  fob 
TiLiMO  Bbibv. 
1.  On   the   trial  of  two   foreclosure   suits, 
brought  by  diffwent  parties  against  the  same  de- 
fendant and  consolidated,  it  was  adjndged  that 


both  mortgages  were  invalid,  but  only  one  of  the 
plaintiffs  appealed,  makiug  his  coplaintiff  an  ap- 
pellee, together  with  defendant,  and  both  plain- 
tiffs assigned  as  sole  error  the  conclusion  against 
the  validity  of  their  respective  mortgages.  Beld, 
that  the  failure  to  make  both  plamtiffs  appel- 
lants was  grotind  for  dismissing  the  appeal. 
Gregory  v.  Smith,  38  N.  B.  395,  139  Ind.  48,  fol- 
lowed. 

2.  Where  a  cause  is  submitted  September 
23d,  and  appellant  is  given  90  days  from  that 
date  in  which  to  file  his  brief,  the  time  for  filing 
expires  on  December  22d,  under  Rev.  St.  1894, 
(  1304  (Rev.  St  1881,  |  1280),  reqnbing  the  first 
day  to  be  excluded  and  the  last  day  included  in 
the  coinputatiou. 

8.  Under  rule  20  of  the  supreme  court,  re- 
quiring the  clerk,  in  case  appellant  fails  to  file 
his  brief  within  the  time  limited  therefor,  to  en- 
ter an  ordtr  dismissing  the  appeal,  unless  appel- 
lee files  a  written  request  that  the  cause  be  pass- 
ed on  by  the  court,  the  failure  of  the  clerk  to  en- 
ter such  order  will  not  entitle  appellant  to  a  hear^ 
Ing. 

Appeal  from  circuit  court,  Hancock  coun- 
ty; John  V.  Hadley,  Judge. 

Actions  by  Horace  B.  Smith,  as  trustee, 
against  the  Wells  Manufacturing  Company, 
and  by  the  Findlay  Window  Glass  Company 
against  the  same  defendant,  to  foreclose 
mortgages.  The  cases  were  consolidated  and 
tried  together,  and  from  a  Judgment  declar- 
ing both  mortgages  invalid  plaintiff  Smith 
alone  appeals.    Dismissed. 

Hawkins  &  Smith  and  O.  B.  Jameson,  for 
appellant  Ed.  B.  Pugh,  B.  A.  Black,  and 
J.  B.  Black,  for  appellees. 

McCABB,  J.  Horace  B.  Smith,  as  trustee 
for  a  certain  class  of  the  creditors,  called  the 
"Merchandise  Creditors,"  of  the  Wells  Manu- 
fiicturlng  Ck>mpany,  an  Indiana  corporation, 
brought  suit  in  said  circuit  court  against 
said  company  and  Henry  Snow,  its  receiver, 
with  leave  of  court  and  the  Findlay  Win- 
dow Glass  Company,  an  Ohio  corporation,  to 
foreclose  a  mortgage  on  the  entire  property 
of  said  corporation,  executed  by  said  Wells 
Manufacturing  Company  to  said  trustee  for 
the  benefit  of  the  class  of  creditors  mention- 
ed. The  Findlay  Window  Glass  Company 
was  made  a  defendant  because  it  claimed  to 
have  a  mortgage  on  tbe  same  property,  ex- 
ecuted by  the  same  mortgagor,  to  secure  an 
alleged  Indebtedness  from  said  Wells  Com- 
pany to  said  Findlay  Company.  About  the 
same  time  the  said  Findlay  Company 
brought  suit  in  the  same  court  against  said 
Wells  Manufacturing  Company  to  foreclose 
a  mortgage  executed,  as  alleged  by  said 
Wells  Company,  prior  to  the  alleged  execu- 
tion of  the  first  mortgage  mentioned.  The 
whole  property  of  the  Wells  Company  had 
been  sold  and  converted  into  cash  by  its  re- 
ceiver, and  was  in  bis  bands,  amounting  to 
$4,870.56.  Botii  plalntUts  were  seeking  to 
fasten  a  lien  on  the  fund  in  the  hands  of 
the  receiver  through  a  foreclosure  of  the 
mortgage  of  each,  and  each  claiming  that 
the  mortgage  of  the  other  was  invalid  or  in- 
ferior to  the  lien  of  the  mortgage  set  up  in 
the  complaint  of  each.  Issues  were  formed 
at  great  length  on  the  complaint,  answers. 
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and  crofls  complaint  In  the  first  case,  aad  by 
agreement  In  the  trial  court  the  two  cases 
were  consolidated,  with  a  further  agreement 
that  all  evidence  should  be  admissible  un- 
der an  answer  of  general  denial  which 
was  pleaded  in  the  second  that  was  admis- 
sible under  the  pleadings  in  the  first.  A 
trial  of  the  consolidated  case  by  the  court 
without  a  Jury  resulted  in  a  special  finding, 
on  which  the  court  stated  conclusions  of 
law  that  both  mortgages  were  invalid  and 
of  no  effect,  and  that  the  trustee.  Smith,  was 
entitled  to  recover  of  the  Wells  Company 
$11,681.07,  and  that  the  Flndlay  Company 
was  entitled  to  recover  of  the  Wells  Com- 
pany $12,349.50,  and  that  each  of  the  plain- 
tiffs should  pay  half  of  the  costs.  Judg- 
ment was  rendered  on  the  finding  pursuant 
to  the  conclusions  of  law  directing  each 
Judgment  to  be  paid  out  of  the  assets  in 
the  hands  of  the  receiver  pro  rata  and  with- 
out any  preference  or  priority  between  them 
and  other  creditors,  If  any. 

The  errors  assigned  are  very  lengthy,  but 
all  are  abandoned  in  the  briefs  except  those 
relating  to  the  conclusions  of  law  that  both 
mortgages  were  Invalid,  and  of  no  effect. 
Bach  of  the  plaintiffs  severally  excepted  to 
each  of  the  conclusions  of  law.  In  their  ar- 
gument here  they  each  assail  that  part  of  the 
one  conclusion  of  law  that  holds  such  party's 
mortgage  invalid,  and  they  each  at  great 
length  and  with  earnestness  insist  that  that 
I)art  of  the  conclusion  holding  the  mortgage 
of  the  other  invalid  was  correct.  It  there- 
fore appears  that  they  were  both  precisely 
alike  dissatisfied  with  the  Judgment,  which 
was  against  each  of  them  precisely  alike. 
But  Smith,  trustee,  alone  appeals,  and  makes 
the  Flndlay  Company  an  appellee  along  with 
the  Wells  Company  and  its  receiver.  Snow. 
The  only  difference  between  the  error  assign- 
ed by  Smith,  trustee,  and  that  by  the  Find- 
lay  Company,  and  not  abandoned  by  each, 
is  that  Smith  assigned  error  as  appellant  and 
the  Flndlay  Company  assigns  as  appellee, 
and  by  what  Its  counsel  is  pleased  to  call 
cross  error,  the  conclusions  of  law,  and  each 
of  them.  The  assignment  of  error  as  to  the 
conclusions  of  law  of  the  appellant  and  the 
supposed  appellee,  the  Flndlay  Company,  are 
exactly  alike.  It  therefore  appears  that  the 
Flndlay  Company  was  Just  as  proper  and 
necessary  an  appellant  in  this  appeal  as 
Smith,  trustee;  and,  according  to  the  repeat- 
ed decisions  of  this  court,  the  failure  to 
make  it  such  appellant  was  ground  for  dis- 
missal of  the  appeal.  Gregory  v.  Smith,  139 
Ind.  48,  38  N.  E.  395.  But  this  was  a  term- 
time  appeal,  and  therefore  must  be  govern- 
ed by  the  provisions  of  the  act  approved 
March  9.  1895  (Acts  1895,  p.  179).  It  pro- 
vides: "That  whenever  a  part  of  any  num- 
ber of  co-parties  against  whom  a  Judgment 
has  been  taken,  shall  appeal  from  such  Judg- 
ment to  the  supreme  or  appellate  court  un- 
der the  provisions  of  section  638  of  the  Re- 
vised Statutes  of  1881  [section  650,  Eev.  St 


1894],  providing  for  term  time  appeals,  ft 
shall  not  be  necessary,  to  make  such  co-par- 
ties not  appealing,  parties  to  the  appeal,  and 
It  shall  not  be  necessary  to  name  them  as 
appellants  or  appellees  in  the  assignment  of 
errors  but  they  shall  be  bound  by  the  Judg- 
ment on  appeal  to  the  same  extent  as  If  they 
had  been  made  parties.  After  any  such  ap- 
peal has  been  i>erfected,  any  co-party  not 
Joining  therein,  may,  at  any  time,  while  such 
appeal  is  pending,  and  within  one  year  from 
the  date  of  the  final  Judgment  assign  errors 
for  himself  upon  the  record  and  have  all 
the  questions  properly  presented,  decided  by 
the  court,  and  be  shall  have  all  the  rights  In 
relation  to  such  appeal,  that  he  would  have 
had  If  he  had  Joined  In  the  appeal."  Under 
this  statute  it  is  not  necessary  In  a  term- 
time  appeal  to  name  copartles  either  as  ap- 
pellants or  appellees  In  the  assignment  of 
errors.  And  it  authorizes  any  such  coparty. 
while  such  appeal  is  pending,  within  one 
year  from  the  date  of  the  Judgment,  to  as- 
sign errors  for  himself  upon  the  record,  and 
have  all  the  rights  In  relation  to  such  appeal 
that  he  would  have  had  if  he  had  Joined  In 
the  appeal  -originally.  Whether  this  author- 
izes such  party  who  ought  to  have  been  Join- 
ed as  an  appellant  to  assign  errors  for  him- 
self as  appellee  under  the  right  to  assign 
cross  errors  we  need  not  now  decide.  As- 
suming, without  deciding,  that  be  may  as- 
sign such  errors  under  ttte  name  of  either 
appellant  or  appellee,  and  under  the  title  of 
"assignment  of  errors"  or  "cross  errors," 
such  a  party  occupying  the  position  held  by 
the  Flndlay  Company  here  is  nevertheless 
practically  and  In  effect  an  appellant,  be- 
cause such  party  is  seeking  as  much  to  re- 
verse the  Judgment  as  the  one  who  appears 
as  the  actual  appellant. 

But  this  appeal  must  be  dismissed  for  an- 
other reason.  The  cause  was  submitted  on 
September  23,  1895.  On  November  22,  1895, 
being  the  60  days  after  submission,  the  ap- 
pellant filed  a  petition  asking  an  extension 
of  30  days  beyond  the  time  limited  by  the 
rules  of  this  court  In  which  to  file  appellant's 
brief.  To  this  petition  was  attached  the 
written  consent  to  such  extension  by  the  ap- 
parent appellee  the  Flndlay  Company,  but  no 
other  appellee  consented  to  such  extension. 
This  court,  without  the  knowledge  that  both 
parties  to  such  agreement  were  really  appel- 
lants, extended  the  time  30  days  beyond  that 
allowed  for  filing  a  brief  for  appellant,  which 
makes  90  days  from  the  submission  of  the 
appeal  the  appellant  had  in  which  to  file  bis 
brief.  His  brief  was  not  filed  until  Decem- 
ber 23.  1895,— the  first  brief  filed  in  the 
cause.  The  date  of  the  submission  being 
September  23.  1895.  we  must  exclude  that 
day  in  the  count,  and  Include  the  23d  day  of 
December,  the  statute  requiring  the  first  day 
to  be  excluded  and  the  last  day  to  be  in- 
cluded. Rev.  St  1894,  |  1304  (Rev.  St  1881. 
§  1280).  Excluding  the  23d  day  of  Septem- 
ber, we  have  7  days  In  that  month,  31  days 
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Id  October.  80  days  In  Norvember,  and  23 
In  December,  making  91  days.  Bnle  20  of 
tbiB  court  requlrea  tbe  derk,  in  case  tbe  ap- 
pellant falls  to  file  his  brief  within  tbe  time 
limited  therefor,  to  enter  an  order  dismissing 
the  appeal,  unless  the  appellee  shall  have 
filed  a  written  request  that  tbe  cause  be 
passed  upon  by  tbe  court  No  sucb  request 
was  filed.  Therefore,  on  December  22, 1895, 
the  time  for  filing  appellant's  brief  expired, 
and  the  clerk  ci  this  court  should  hare  enter- 
ed an  order  dismissing  tbe  appeaL  His  fail- 
ure to  so  dismiss  tbe  appeal  did  not  remove 
•robrlate  the  cause  for  such  dismissal.  The 
appeal  Is  therefore  dismissed. 


OMInd.  ltl> 

STATH  ex  reL  WILSON  t.  WBLLS. 
fSnpreme  C<mrt  of  Indiana.     March  6,   1886.) 

TOWKSBIP  TBCSTKES— TCBHB  OF  Omcs. 

Acta  1889.  p.  844  (Bev.  Bt  1894,  |  6293), 
teqnlrea  township  trasteea  to  enter  on  the  du- 
ties of  their  office  on  the  first  Monday  of  Ancnat 
following  the  April  general  election.  By  Acta 
1893,  p.  192  mer.  St  1894,  |  6290),  the  April 
election  was  •boliahed,  and  it  was  provided  that 
townslkip  tmsteee  should  be  elected  at  the  No- 
▼eml)er  election.  Beldf  that  the  ternu  of  trus- 
tees begin  oE  their  qnahfication  after  the  Novem- 
ber  election,  and  end  four  years  thereafter. 

On  petliion  for  rehearing.     Oyemiled. 
For  prior  report,  see  41  N.  B.  461. 

EUiott  &  BUlott  for  appellant  H.  a  Al- 
len, St  John  &  Charles,  Brownlee  &  Paulus, 
uad  Miller,  Winter  &  Blam,  for  appellee. 

HOWASb,  J.  From  the  briefs  of  counsel 
fn>  the  petition  for  a  rehearing,  there  seems 
to  be  some  misapprehension  as  to  the  scope 
and  effect  of  the  decision  in  this  case,  par- 
ticularly in  reference  to  the  time  of  the  lie- 
glnnlng  and  ending  of  tbe  relator's  term  of 
office.  At  the  April  election.  In  1890,  the  ap- 
pellee was  elected  townsliip  trustee  for  the 
term  of  four  years  from  tbe  first  Monday  of 
August  1890.  So  far,  then,  as  the  statutes 
In  force  when  he  was  elected  are  concerned, 
his  term  would  hare  ended  on  the  day  before 
the  first  Monday  of  August  1894.  Mean- 
while, however,  the  legislature  changed  the 
date  when  his  successor  should  be  elected 
from  April  to  November.  Consequently, 
When  the  four  years  for  which  the  appellee 
was  elected  had  expired,  and  the  first  Mon- 
day of  August  1894,  arrived,  there  was  no 
•accessor  elected  and  qualified  to  receive  the 
office.  This  was  a  contingency  for  which  the 
constitution  had  expressly  provided.  By  sec- 
tion 8  of  article  15  of  tliat  Instrument  it  is 
declared  that  "whenever  it  is  provided  in 
this  constitution,  or  in  any  law  which  may 
be  hereafter  passed,  that  any  officer,  other 
than  a  member  of  the  general  assembly, 
•liaU  hold  his  office  for  any  given  term,  the 
same  sliall  be  construed  to  mean  that  such 
officer  shall  bold  bis  office  for  such  term  and 
until  his  successor  shall  have  been  elected 
and   qualified."    There   was,   therefore,   no 


vacancy  in  the  <^ce  of  township  trustee  on 
the  first  Monday  of  August,  1894,  at  the  end 
of  the  appellee's  four-year  term;  but  by 
virtue  of  the  constitutional  provision,  he 
held  "his  office  for  such  term  and  until  his 
successor"  should  be  "elected  and  qualified"; 
that  is,  until  tbe  general  election  in  Novem- 
ber following,  and  thereafter  until  tbe  officer 
elect  should  qualify  and  demand  tbe  office. 
State  V.  Berg,  60  Ind.  496;  State  v.  Howe,  25 
Ohio  St  588;  Baker  City  v.  Murphy  (Or.)  42 
Fac.  188. 

The  relator  was  elected  at  the  November 
election;  and,  on  November  14^  1894,  having 
qualified  and  filed  his  bond,  he  demanded 
possession  of  his  office.  The  relator  being 
entitled  to  tbe  office  on  said  14tb  day  of  No- 
vember, 1894,  and  having  demanded  it  the 
appellee's  term  at  once  aided,  and  the  t»m 
of  the  relator  began.  But  the  relator  wa» 
elected  for  a  torm  of  four  yeara.  Hla  tmn 
wUl  therefore  continue  until  the  election  of 
bis  successor  at  the  November  election  ia 
1898,  and  thereafter  until  such  successor 
shall,  in  torn,  qualify  and  demand  tl>e  <^ce. 
It  is  not  true,  therefoie,  that  township  trus- 
tees hereafter  are  to  be  dected  three  months 
after  their  terms  have  begun,  <»:  that  they 
idiall  continue  in  office  three  months  afta 
their  terms  have  ended.  While  it  was  pro- 
vided, in  the  statute,  that  the  term  should 
begin  on  the  first  Monday  of  August  iSSO, 
and  every  fbur  years  thereafter,  yet  that 
statute  cannot  fully  apply  in  case  of  trustees 
and  assessors  elected  since  the  change  of  the 
time  of  election  from  April  to  November; 
and,  so  long  as  the  election  of  these  officers 
shall  take  place  after  the  first  Monday  of 
August  every  four  years,  so  long  the  l)egia- 
ning  of  the  successive  terms  of  office  must 
l>e  postponed  until  after  the  date  of  sucb 
election.  It  follows,  also,  of  course,  that,  so 
long  as  the  election  takes  place  at  a  date  later 
than  the  first  Monday  of  August  every  four 
years,  so  long  no  trustee  or  assessor  can  hold 
blsofficeafter  the  election  and  quallflcation  of 
bis  successor.  Neither  can  there  be  any  election 
of  such  officer  except  "at  the  general  election 
to  be  held  on  the  first  Tuesday  after  the  first 
Monday  in  November,  1894,  and  every  four 
years  thereafter,"  so  long  as  the  act  of  March 
2,  1893  (Acts  1893.  p.  192;  Rev.  St  1894^  f 
6290),  remains  in  force.  Tbe  petition  Is  over- 
ruled. 

a44  Ind.  US) 

SCOTT  V.  CLEVELAND,  CCA  ST.  L. 

BY.  CO. 
(Snpreme  Court  of  Indiana.     March  4,   1896.) 

Cabbikbs — Passbnobr  Carribd  Bbtokd  Destina- 
tion—Mdtoai.  DdTIES— AOBSCY — Nboli- 

OEXCB  IN  Salb  or  Ticket. 
1.  A  railway  passenger  carried  beyond  the 
point  of  destination  Is  still  entitled  to  be  treated 
as  a  passenger;  but,  unless  tbe  occarrence  was 
due  to  the  fault  or  negligence  of  the  carrier,  it 
is  entitled  to  collect  fare,  and,  on  refusal,  may 
rightfully  eject  the  passenger,  who  has  no  right 
to  demand  to  be  carried  to  a  station. 
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'  2.  Where  a  ticket  agent  Is  applied  to,  as  the 
•gent  of  a  certain  railroad,  for  a  ticket  over  its 
road,  and  receives  the  fare  and  iaauea  the  ticket, 
he  acts  as  the  agent  of  such  road;  and  if  the  tick- 
et he  gives  the  purcoaser  is  over  another  line  of 
road,.for  which  ne  is  also  agent,  the  latter  road  is 
not  liable  to  the  purchaser  for  the  agent's  negli- 
gence or  its  consequences. 

Appeal  from  circuit  court,  Putnam  county; 
S.  M.  McGregor,  Judge. 

Action  by  SuBannah  Scott  against  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company.  Judgment  for  defendant,  and 
plaintiff  appeals.   Affirmed. 

East  &  Miller,  C.  C.  Matson,  and  S.  C.  Mat- 
son,  for  appellant.  Elliott  &  Elliott,  for  ap- 
pellee. 

McCABb,  J.  The  appellant  sued  the  ap- 
pellee for  damages  stiflered  by  her  on  account 
of  the  alleged  negligence  of  the  defendant. 
The  circuit  conrt  sustained  a  several  demur- 
rer to  both  paragraphs  of  the  complaint,  for 
-want  of  sufficient  facts.  The  appellant  refus- 
ing to  amend  or  plead  further,  the  appeUee 
bad  Judgment,  upon  demurrer,  that  plaintiff 
take  nothing  by  her  suit.  The  error  assigned 
Is  upon  the  ruling  upon  the  demurrer. 

The  substance  of  the  first  paragraph  of  the 
complaint  Is  as  follows:  That  on  June  20, 
1893,  appellant  resided  at  Bloomlngton,  Ind., 
on  the  Louisville,  New  Albany  &  Chicago 
Railway,  about  40  miles  south  of  Oreencastle 
Junction,  on  said  road,  where  the  Terre  Haute 
&  Indianapolis  Railroad,  commonly  Imown  as 
the  "Vandalla,"  crosses  the  former;  that 
about  one  mile  and  a  half  east  of  said  jtmc- 
tion  was  what  was  known  as  the  "Oreencastle 
South  Depot,"  at  both  of  which  points  all  pas- 
seng^-  trains  on  said  Yandalia  stop,  and  let 
off  and  take  on  passengers;  that  appellant 
bad  frequently  traveled  from  said  Blooming- 
t<Hi  to  Indianapolis,  Ind.,  by  the  way  of  said 
Vandalla  Railroad,  and  knew  that  all  passen- 
ger trains  on  said  road  stopped  at  each  of 
said  points;  that  on  said  day,  at  about  11 
o'clock  p.  m.,  appellant  being  at  the  Union  De- 
pot in  Indianapolis,  and  wholly  unacquainted 
with  appellee's  road,  or  the  stops  made  there- 
on, and  desiring  to  return  to  Bloomlngton  by 
way  of  said  Vandalla,  and  by  way  of  said 
Oreencastle  Junction,  she  applied  to  an  agent 
In  said  depot  for  a  ticket  over  the  Vandalla 
to  Bloomlngton,  which  agent  was  duly  author- 
ized to  sell  tickets  for  all  roads  leading  out 
of  Indianapolis  from  said  station,  among 
which  were  the  appellee's  and  the  said  Van- 
dalla, though  she  bad  no  knowledge  of  his 
authority  to'  sell  tickets  for  the  appellee;  that 
said  agent  negligently  and  carelessly  gave  her 
a  ticket,  for  ?i.85,  over  and  by  way  of  appel- 
lee's road,  which  did  not  pass  by  said  Oreen- 
castle Junction,  but  did  pass  at  what  Is  known 
as  the  "North  Depot"  at  Oreencastle,  Ind.,  but 
made  no  stop  east  thereof  after  leaving  Indi- 
anapolis; that  the  amount  paid  was  the  usual 
fare  rates  from  Indianapolis  to  Oreencastle 
over  both  roads;  that  after  she  had  purchas- 
ed said  ticket  the  appellee's  agents  and  serv- 


ants further  carelessly  and  negligently  caused 
her  to  enter  one  of  defendant's  passenger 
trains,  then  about  to  move  west,  and  relying 
on  the  directions  so  given,  and  relying  on  the 
further  fact  that  the  agent  so  s^Ing  said  tick- 
et had  given  her  a  ticket  over  the  said  Van- 
dalla, and  believing  she  was  then  entering  the 
train  of  the  latter  company,  she  entered  said 
car,  and  not  otherwise;  that  said  train  Imme- 
diately departed,  and  in  about  an  hoar  there- 
atter  defendant's  servants  announced  the  sta- 
tion of  Oreencastle,  and  believing  she  was  on 
said  Vandalla  Railroad,  and  knowing,  If  she 
was,  she  could  not  change  to  the  Lonlsvllle, 
etc.,  Railway  until  she  reached  said  Oreen- 
castle Junction,  a  mile  and  a  haif  west  there- 
of, and  appellee's  servants  further  negligently 
falling  to  notify  her  that  she  had  Mached-  the 
crossing  of  said  Louisville,  etc..  Railway,  she 
remained  on  said  train,  when  she  was  taken 
to  the  city  of  Terre  Haute,  Ind.,  and  put  off 
said  train,  in  the  night,  in  the  mud  and  cin- 
ders, more  than  a  half  mile  away  tram  any 
depot,  without  any  one  to  protect,  guide,  or 
direct  her  to  a  depot  or  botel.  and  wh»e,  by 
reason  of  such  negligence,  she  was  comp^ed 
to  remain  for  the  space  of  12  hours,  during 
which  time  she  was  greatly  frightened,  annoy- 
ed, and  humiliated,  took  cold,  and  suffered 
six  months,  and  was  compelled  to  expend  $20 
for  medical  attendance.  That  at  the  time  sbe 
purchased  said  ticket  she  was  65  years  old, 
crippled  In  her  limbs,  enfeebled  In  eyeslgbt, 
and  was  unable  to  read  the  ticket  handed  her 
by  said  agent,  and  had  no  knowledge  that 
said  ticket  was  for  passage  over  defendant's 
said  railroad,  and  without  fault  in  the  pur- 
chase of  said  ticket;  that  she  received  her  In- 
juries aforesaid  solely  on  account  of  the  care- 
lessness and  negligence  of  the  defendant,  and 
without  any  fault  on  her  part,  to  her  damage 
?5,000,  for  which  she  demands  Judgment. 
The  second  paragraph  differs  In  no  material 
respect  from  the  first,  except  that  In  the  sec- 
ond It  is  alleged,  in  addition  to  the  fbcts 
averred  In  the  first,  that  she  made  Inquiries 
while  at  said  Oreencastle  as  to  what  the  dis- 
tance was  to  the  junction,  but  could  obtain  no 
Information  thereon,  and  that  the  conductor, 
with  full  knowledge  of  the  facts  herein  set 
forth,  negligently  and  carelessly  mistreated 
her,  in  this,  to  wit:  that  he  carried  her  to 
Terre  Haute,  Ind.,  stepped  his  train  a  half 
mile  from  the  depot,  and  there  angrily  and 
roughly  ordered  plaintiff  from  said  train,  and 
hurriedly  removed  her  therefrom,  at  2  o'clock 
In  the  morning,  forced  her  to  get  off,  etc. 

It  has  been  the  subject  of  much  discus- 
sion as  to  what  the  true  theory  of  tbe  com- 
plaint is,  and  It  has  even  been  charged  that  It 
is  bad  because  it  has  no  theory.  But  the  stat- 
ute does  not  make  the  want  of  a  theory  In 
a  complaint  a  ground  of  demurrer;  bnt  a 
want  of  sufficient  facts  is  the  only  defect,  in 
that  direction,  which  the  statute  makes  a 
ground  of  demurrer.  If  facts  sufficient  to 
constitute  a  cause  of  action  are  stated  in 
the  complaint.  It  Is  difficult  to  see  how  a  de- 
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murrer  assigning  want  of  sofflclent  tacts 
could  be  sustained  because  the  tbeory  of  the 
complaint  was  not  apparent,  or  because  it  is 
difficult  to  tell  wbicb  of  two  theories  is  the 
true  one,  where  the  complaint  is  so  framed 
as  to  make  either  tbeory  consistent  there- 
with. Such  a  defect  would  be  uncertainty, 
the  remedy  for  which  Is  a  motion  to  make 
more  certain,  and  not  a  demurrer.  But  we 
find  no  great  difflcnlty  here  In  ascertaining 
the  true  theory  of  the  complaint.  The  gist 
of  the  action  is  the  alleged  negligence  In  de- 
livering to  appellant  the  wrong  ticket  Her 
allegations  of  her  defective  eyesight,  and 
her  freedom  from  contributory  negligence, 
are  sufficient  to  excuse  her  for  failure  to 
read  her  ticket,  if.  Indeed,  It  would  be  negli- 
gence, in  any  case,  for  a  passenger  to  fall 
to  read  his  ticket  But  the  appellant  is  slow 
to  say  whether  the  complaint  rests  on  the 
tbeoiy  of  the  wrong  In  carrying  her  beyond 
ber  destination,  and  rudely  expelling  her.  In 
the  night  at  an  unsuitable  place,  or  for  the 
wrong  in  dellTering  to  her  the  wrong  ticket. 
But  let  us  inquire  whether  either  paragraph 
1b  good  on  the  latter  theory,  or  whether 
either  states  facts  sufficient  to  make  the  ap- 
Iiellee  liable  for  ber  carriage  beyond  Oreen- 
castle,  and  her  final  expulsion.  If  such  car- 
riage and  expulsion  form  the  gist  of  the 
action,  then  appellee's  liability  therefor  can- 
not be  aided  or  supplemented  by  the  delivery 
of  the  wrong  ticket  If  such  carriage  and 
expulsion  form  the  ground  of  the  action,  it 
was  for  the  trespass,  and  not  for  negligence, 
wblcb  is  the  theory  outlined  in  the  com- 
plaint At  all  events,  she  became  a  passen- 
ger on  appellee's  train,  though  she  got  there 
through  a  mistake  of  somebody.  When  she 
delivered  her  ticket  to  the  conductor,  she  had 
paid  hw  fare  to  Oreencastle,  and  no  further. 
By  mistake  she  remained  on  the  train,  and 
on  the  way  from  Oreencastle  to  Xerre  Haute 
she  learned  of  the  mistake.  She  was  still 
a  passenger,  and  entitled  to  be  treated  as 
such,  though  she  was  on  the  train  beyond 
Oreencastle  by  mistake.  Railroad  Co.  t. 
Carper,  112  Ind.  26,  13  N.  B.  122,  and  14  N. 
E.  352;  Railway  Co.  v.  Powell,  40  Ind.  37. 
But  while  the  appellee  owed  her  the  duty  of 
treating  her  as  a  passenger,  so  as  to  entitle 
ber  to  protection  against  the  negligence  of 
the  company,  she  also  owed  the  duty  to  the 
company  of  treating  it  as  a  common  carrier. 
If  there  was  no  other  relation  created  by 
the  circumstances,  as  we  shall  see  when 
coming  to  consider  tbe  sale  of  the  ticket 
than  that  of  passenger  and  carrier,  then  the 
appellee^  as  a  carrier,  was  entitled  to  com- 
pensation for  carrying  appellant  beyond 
Oreencastle,  tbe  failure  to  pay  which,  on  de- 
mand, would  Justify  the  company  in  putting 
ber  off  the  train  at  any  reasonable  place. 
Ballroad  Co.  v.  BlUs,  104  Ind.  18, 3  N.  B.  611; 
White  ▼.  Railroad  Co.,  133  Ind.  480,  33  N.  B. 
278,  and  authorities  cited;  Sage  v.  Railroad 
Co.,  184  Ind.  100,  83  N.  B.  771.  A  passenger 
wbo  fails  and  refuses  to  pay  his  fare  has  no 


light  to  demand  to  be  carried  to  a  station  be- 
fore the  company  may  rightfully  put  him  ofE 
or  eject  him  from  the  train.  White  v.  Rail- 
road Co.,  supra.  The  averment  that  the  con- 
ductor negligently  and  carelessly  mistreated 
appellant,  in  carrying  her  to  Terre  Haute, 
and  stopped  a  half  mile  from  the  depot  and 
roughly  ordered  her  from  said  train,  and 
hurriedly  removed  her  therefrom,  and  forced 
her  to  get  ott,  etc.,  does  not  put  the  conductor 
in  the  wrong,  unless  his  company  was  liable 
for  the  delivery  of  the  wrong  ticket,  because 
it  is  nowhere  alleged  that  she  had  conformed 
to  the  rules  of  the  company,  or  that  she  had 
paid  her  fare,  or  offered  to  do  so,  without 
which  the  conductor  had  the  right  to  put  her 
off.  Railroad  Co.  v.  Bills,  supra;  White  v. 
Railroad  Co.,  supra.  That  she  was  forced  to 
get  off  may  have  been  rendered  necessary  by 
her  refusal  to  pay  fare,  or  get  off  voluntarily 
on  request  or  otherwise  failing  to  comply 
with  the  regulations  of  the  appellee.  If  so, 
the  conductor  was  justified.  The  presump- 
tion is  against  misconduct  and  that  pre- 
sumption  prevails,  in  favor  of  the  conductor, 
until  It  is  overcome  by  such  allegations  as 
put  him  in  the  wrong.  Railroad  Co.  v.  Bills, 
supra;  White  v.  Railroad  Co.,  supra.  So 
that  it  appears  that  the  true  theory  of  botb 
paragraphs  of  the  complaint  is  that  the  gist 
of  the  action  is  the  negligence  in  delivering 
the  wrong  ticket  Nor  is  this  conclusion  ob- 
viated by  the  aveimoit  "that  after  she  pur- 
chased said  ticket,  and  the  same  was  deliv- 
ered to  her,  tbe  defendant's  •  •  •  serv- 
ants •  •  •  carelessly  and  negligently 
ordered,  directed,  and  caused  •  •  •  plain- 
tiff .  *  *  *  to  enter  one  of  defendant's  pas- 
senger trains,"  because  there  is  no  averment 
that  such  servants  had  any  knowledge  that 
she  did  not  desire  to  take  passage  on  the 
train  indicated  by  the  ticket  she  held.  So 
these  averments,  like  those  as  to  ber  carriage 
beyond  Oreencastle,  and  expulsion,  have  no 
force  in  showing  a  liability  on  the  part  of 
appellee,  unless  they  derive  such  force  from 
the  allegations  of  negligence  in  the  delivery 
of  the  wrong  ticket  And  even  then  they 
will  derive  no  force  from  those  allegations, 
as  against  appeUee,  unless  such  allegations 
connect  the  appellee  with  the  alleged  negli- 
gence in  the  sale  of  the  ticket  Such  con- 
nection must  depend  upon  the  question 
whether  the  appeUee,  in  such  sale,  owed  the 
appellant  any  duty,  and  whether  the  facts 
alleged  show  that  the  appellee  was  guilty  of 
a  breach  of  that  duty.  That  there  Is  negli- 
gence shown  by  both  paragraphs.  In  the  de- 
livery of  the  wrong  ticket,  may  be  conceded, 
and  that  the  appellant  Is  shown  therein  to  be 
free  from  contributory  negligence  In  relation 
thereto  may  also  be  conceded.  But  the  ques- 
tion remains,  whose  negligence  was  it?  It 
is  settled  law,  as  was  said  In  Faris  v.  Hoberg. 
134  Ind.,  at  page  274,  33  N.  B.  1028,  that: 
"In  every  case  Involving  actionable  negll* 
gence,  there  are  necessarily  three  elements 
essential  to  its  existence:    (1)  The  existence 
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of  a  dnty  on  the  part  of  the  defendant  to 
protect  the  plaintiff  from  the  Injury  of  -which 
he  complains;  (2)  a  failure  hy  the  defend- 
ant to  perform  that  duty;  and  (3)  an  Injury 
to  the  plaintiff  from  such  failvire  of  the  de- 
fendant" Both  paragraphs  show  that  ap- 
pellant applied  to  the  ticket  agent  to  pur- 
chase a  ticket  over  the  Vandalia  to  Green- 
castle.  They  both  show  that  he  was  duly 
authorized  by  the  Vandalia,  as  its  agent,  to 
sell  such  tickets.  Therefore,  on  such  appli- 
cation and  request,  and  on  payment  of  the 
regular  ticket  fare,  as  shown  in  both  para- 
graphs, a  duty  arose  on  the  part  of  the  agent 
of  the  Vandalia,  and  the  Vandalia  itself,  to 
deliver  to  appellant  a  ticket  over  its  road 
to  Greencastle.  It  failed  to  do  so,  and  there- 
fore was  guilty  of  a  breach  of  the  only  duty 
that  was  created  by  the  circumstances.  It 
was  as  an  agent  of  the  Vandalia  that  he  was 
applied  to  for  a  ticket  over  that  road;  it  was 
as  the  agent  of  the  Vandalia  that  he  negli- 
gently failed  to  deliver  such  a  ticket;  and 
therefore  the  breach  of  duty  shown  was  a 
breach  of  the  duty  that  the  Vandalia  owed 
to  the  appellant  The  application  and  re- 
quest, accompanied  by  payment  for  a  ticket 
over  the  Vandalia,  created  or  laid  no  duty  on 
the  appellee,  of  any  kind  whatsoever;  and 
therefore,  if  the  agent,  In  issuing  the  ticket 
over  appellee's  road,  was  acting  within  the 
scope  of  his  authority  as  the  agent  of  appel- 
lee,—which  may  admit  of  doubt  under  the 
circumstances,— yet  it  was  no  breach  of  duty 
owed  by  appellee  to  appellant,  because  ap- 
pellee owed  her  no  duty,  and  had  no  power 
to  perform  the  duty  for  the  breach  of  which 
she  complains,  namely,  the  failure  to  issue  to 
her  a  ticket  over  the  Vandalia.  See  Railroad 
Co.  V.  C!ochran  (Kan.  Sup.)  23  Pac.  151;  Isaac- 
son T.  Railroad  C!o.,  16  Am.  &  Bng.  Ry.  Gas. 
188.  It  follows  from  what  we  have  said 
that  the  facts  alleged  concerning  the  sale  of 
the  ticket  have  no  influence  on  the  facts  oc- 
curring afterwards,  and  that  all  of  the  facts 
stated  as  occurring  thereafter  create  no  oth- 
er relation  between  the  parties  to  this  action, 
and  impose  no  other  duties,  than  those  re- 
ciprocal obligations  ordinarily  existing  be- 
tween carrier  and  passenger.  For  the  rea- 
sons given,  both  paragraphs  of  the  complaint 
are  bad,  and  the  circuit  court  correctly  sus- 
tained the  demurrer  thereto.  Judgment  af- 
firmed. 


(144  Ind.  133) 

YOUNT  V.  TOUNT. 
(Supreme  €ourt  of  Indiana.  March  4,  1896.) 
BqniTT— Fbacd — Ukdub  Isfl-uesoe — Rbsoissiok. 
A  complaint  to  set  aside  a  deed  by  plain- 
tiff to  her  son,  as  procured  by  fraud,  alleged  that 
plaintiff  was  illiterate;  that  defendaat  bad  at- 
tended to  her  business  for  her,  and  had  great  in- 
fluence over  her;  that,  at  the  time  of  the  execu- 
tion of  the  deed,  plaintiff  was  reduced  to  a  state 
of  mental  weakness,  by  sickness;  that  she  was 
induced  to  execute  the  deed  by  threats  of  the  de- 
fendant to  have  the  estate  of  her  husband  ad- 
ministered upon;   that  he  represented  that  such 


course  would  deprive  her  of  her  home,  and  sub- 
ject her  to  great  expense,  and  that  he  also 
threatened  that  he  would  enforce  against  another 
of  her  sous  certain  claims  which  would  ruin  him 
£nancially;  and  that  she  did  not  understand  the 
effect  of  the  transaction  with  defendant.  Held, 
that  the  complaint  was  not  demurrable. 

Appeal  from  circuit  court,  Kosciusko  coun- 
ty;  Hiram  S.  Biggs,  Special  Judge. 

Bill  by  Elizabeth  Youut  against  Levi  B. 
Yonnt  There  was  a  decree  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Wm.  D.  Frazer  and  Wood  &  Bowser,  for 
appellant  L.  W.  Boyse  and  L.  H.  Haymond. 
Cor  appellee. 

MONKS,  J.  Appellee  alleged  in  her  com' 
plaint:  "That  appellant  was  her  son,  and 
that  on  October  19,  1883,  and  for  some  time 
prior  thereto,  she  was  the  owner  in  fee 
simple  of  the  undivided  one-third  of  certain 
real  estate,  which  she  inherited  from  her 
husband,  William  Yount,  deceased,  who  was 
the  father  of  appellant  That  her  said  hus- 
band had  died  intestate,  and  his  estate  had 
never  been  administered  upon  or  settled. 
That,  in  addition  to  said  real  estate  so  in- 
herited by  her,  she  was  entitled  under  the 
law  to  the  sum  of  five  hundred  dollars,  as 
such  widow.  That,  after  the  death  of  her 
husband,  appellant  purchased  the  interest  in 
said  real  estate  inherited  by  the  other  chil- 
dren of  said  deceased,  and  thereby  became 
the  owner  of  the  undivided  two-thirds  of 
said  real  estate,  and  wai^  the  owner  thereof 
prior  to  and  on  October  19,  1893.  That  one 
Eli  Oitty,  a  son  of  appellee  by  a  former 
marriage,  was  Indebted  to  her  said  husband, 
at  the  time  of  his  death,  in  a  conslderahle 
sum,  evidenced  by  several  promissory  notes, 
which  wero  on  said  day  unpaid.  That  said 
prcmissory  notes  were  in  the  possession  of 
appellant,  who  claimed  to  be  the  owner 
thereof  by  assignments  executed  to  him  by 
the  other  children  of  the  deceased.  That  on 
said  day,  and  for  several  years  prior  thereto, 
appellant  was,  and  had  been,  a  full-grown 
man,  possessed  of  intelligence,  of  sound 
judgment,  of  large  experience  in  the  transac- 
tion of  business,  a  clear  comprehension  of 
the  value  of  all  kinds  of  property  and  of 
the  various  methods  of  transferring  titles 
thereto,  and  of  resolute  will  and  force  of 
character.  That  on  said  day,  and  several 
years  prior  thereto,  appellee,  by  reason  of 
sickness,  ill  health,  and  advanced  years,  was 
weak  and  feeble  in  body  and  In  mind.  She 
was  Illiterate,  and  could  neither  write,  nor 
read  writing,  and  was  wholly  lnexi)erlenced 
In  the  transaction  of  business,  and  totally 
unacquainted  with  the  methods  thereof. 
That  she  had  but  a  meager  knowledge  of  the 
values  of  property,  and  was  totally  tgnoiant 
of  the  means  by  which  the  title  to  property 
was  transferred  and  conveyed,  and  did  not 
know  a  deed,  even  when  read  to  her.  from 
any  clher  instrument  in  writing.  That  prior 
to  said  day  appellant  looked  after  the  sale  of 
her  crops,  and  the  expenditure  of  the  money 
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derived  tberefrom,  and  assumed  the  trans- 
action of  her  bnsinesB  for  her,  and  that  by 
means  thereof  he  had  sought  and  obtained 
her  trust  and  confidence  to  such  a  degree  that 
he  could  overpower  and  control  her  will,  In 
the  then  feeble  condition  of  her  mind  and 
body,  which  rendered  her  easily  susceptible  to 
the  influences,  arts,  and  persuasions  of  appel- 
lant. That  on  said  day,  and  on  divers  other 
days  prior  thereto,  appellant,  well  knowing 
appellee's  weak  and  feeble,  illiterate  and  de- 
pendent, condition,  and  well  knowing  his  pow- 
er and  Influence  over  her,  and  corruptly  con- 
triving to  profit  thereby,  and  to  cheat  and 
defraud  appellee  out  of  her  said  property, 
made  frequent  visits  to  her,  and  by  means  of 
persistent,  continuous,  and  undue  persuasions 
and  importunities,  and  by  his  overpowering 
influence,  sought  to  Induce  her  to  convey  to 
him  her  said  lands,  and  transfer  to  him  her 
Interest  in  the  estate  of  her  deceased  husband. 
That,  as  a  further  means  of  effecting  his  said 
purpose,  appellant  made  threats  to  her  that 
he  would  have  an  administrator  appointed  for 
the  estate  of  said  deceased,  who  would  take 
charge  of  all  the  assets  of  said  estate,  and 
that  In  such  event  she  would  be  compelled  to 
account  for  all  such  assets  as  she  had  used 
and  were  then  In  her  hands,  and  that  she 
would  thereby  be  put  to  great  vexation  and 
trouble;  that  through  said  administrator  he 
would  press  the  collection  of  the  said  indebt- 
edness of  salci  GItty  to  said  estate,  and  that 
said  GItty,  if  pressed  for  the  collection  of  said 
Indebtedness,  would  be  broken  up  and  finan- 
cially ruined;  that  he  (said  appellant)  would 
then  bring  suit  for  partition  for  said  real  es- 
tate, and  thus  put  her  to  great  expense,  trou- 
ble, and  annoyance,  and  deprive  her  of  her 
home  on  said  premises,  where  she  bad  lived 
for  a  long  number  of  years,  and  to  which  she 
had  become  great'y  attached.  That  said 
threats  greatly  excited  and  agitated  appellee, 
and  caused  her  to  be  seriously  concerned 
about  her  welfare  and  that  of  her  son  EU  GIt- 
ty. That,  while  she  was  so  excited  and  trou- 
bled, she  was,  two  days  prior  to  said  19th  of 
October,  1893,  seized  with  an  attack  of  heart 
disease,  to  which  she  was  subject,  through 
which  she  was  greatly  prostrated  In  body,  and 
bewUdered  li'  mind  to  ?ach  a  degree  as  to  be 
Incapable  of  understanding  the  ordinary  af- 
fairs of  life.  That  while  in  said  condition, 
bodily  and  mentaUy,  to  wit,  on  the  19th  day 
of  October,  1893,  the  appellant  came  to  her, 
well  knowing  her  condition,  and  told  her  that 
she  must  on  said  day  enter  into  ai  contract 
with  him  for  the  conveyance  to  him  In  the 
fntnre  of  her  said  lands,  or  he  would  cause 
her  and  her  son  Eli  all  the  trouble  he  had  so 
threatened  to. do.  He  told  her  that  he  had 
prepared  an  instrument  In  writing  for  her  to 
execute,  and  which  she  must  execute  at  once, 
If  she  wished  to  prevent  said  threatened  trou- 
ble to  herself  and  her  son  Eli.  He  falsely 
represented  ^r  her  that  the  instrument  she 
was  to  sign  was  only  a  contract  providing  for 
the  fntnre  conveyance  of  her  said  land,  and 


not  a  deed  of  conveyance  thereof.  Which  said 
peremptory  demands,  and  the  threatened  con- 
sequences which  were  to  fall  iiiK>n  her  and 
her  said  son  EH  in  case  she  refused  compli- 
ance therewith,  wholly  broke  down  and  over- 
came appellee's  will,  and  being  so  wrought 
upon  by  appellant's  overpowering  influence, 
and  his  said  threats,  and  his  said  false  repre- 
sentations that  said  Instrument  was  not  a 
deed,  appellant  thereby  procured  her  to  exe- 
cute to  him  a  quitclaim  deed,  conveying  to 
him.  In  fee  simple,  her  said  land,  and  also  an 
assignment  to  him  of  aU  her  interest  In  the 
estate  of  her  deceased  husband,  without  any 
consideration  whatevar,  except  a  provision  In 
said  deed  that  the  appellant  was  to  support 
and  maintain  her  during  her  life.  That  as  a 
further  Inducement  and  consideration  by 
which  to  obtain  her  signature  to  said  instru- 
ment, which  she  so  believed  to  be  a  contract, 
appellant  promised  and  agreed  with  her  that 
he  would  deliver  up  and  cancel  the  said  notes 
of  BII  GItty.  That  since  the  execution  of 
said  Instrument  appellant  has  refused  to  de- 
liver up  and  cancel  said  notes,  though  often 
requested  so  to  do.  That  appellee  relied  upon 
said  representations  that  said  instrument  was 
only  a  contract  as  aforesaid,  and,  so  relying, 
executed  the  same  without  any  knowledge 
that  it  was  a  deed.  That  the  execution  of 
said  Instrument  was  not  the  free,  voluntary, 
and  Intelligent  act  of  appellee,  but  the  execu- 
tion thereof  was  procured  by  said  overpower- 
ing and  undue  Influence  of  appellant,  and  by 
his  false  threats,  and  false  representations 
that  said  Instrument  was  a  contract,  and  not 
a  deed  of  conveyance.  That  on  the  1st  day 
of  January,  1894,  appellee  so  far  recovered 
from  said  attack  of  heart  disease  as  to  under- 
stand the  nature  of  said  transaction,  and  for 
the  first  time  learned  the  natnre  of  said  fraud 
that  had  been  practiced  upon  her  by  appel- 
lant, and  that  said  Instrument  was  a  deed 
of  conveyance  of  her  land  to  appellant,  and 
also  an  assignment  <»  him  of  her  Interest  in 
said  estate.  That  she  thereupon  demanded 
a  rescission,"  ete.  Appellant  filed  a  demurrer 
to  the  complaint,  for  want  of  facts,  which 
was  overruled.  An  answer  of  general  denial 
was  filed,  and  trial  by  the  court  was  had, 
which  resulted  In  a  finding  for  appellee;  and, 
over  a  motion  for  a  new  trial,  Judgment  was 
rendered  against  appellant  The  only  errors 
assigned  call  in  anestion  the  action  of  the 
court  In  overruling  the  demurrer  to  the  com- 
plaint, and  in  overruling  the  motion  for  a  new 
trlaL 

Appellant  insists  "that  weakness  or  feeble- 
ness of  mind  itself  Is  not  sufficient  to  avoid 
a  deed;  that  the  alleged  misrepresentatlonB 
were  not  such  .as  she  had  the  right  to  rely 
upon;  that  the  threats  complained  of  do  not 
amount  to  duress,  and  that  there  is  no  allega- 
tion of  an  offer  by  appellee  to  restore  the  con- 
sideration received  by  her  before  the  com- 
mencement of  the  action;  and  that  for  these 
reasons  the  complaint  was  insufficient,  and 
the  demurrer  should  have  been  sustained." 


Digitized  by 


Google 


138 


KORTHBASTBRN  REPORTER,  Vol.  43. 


(Ind. 


It  Is  true  that  weakness  ot  mind  alone  does 
not  render  one  Incapable  of  making  a  con- 
tract Weakness  or  feebleness  of  mind  may, 
faowever,  become  of  controlling  influence, 
"When  connected  with  other  facts  tending  to 
«BtabUsh  fraud.  While  mental  weakness 
alone  may  not  be  sufficient  to  destroy  ca- 
pacity to  contract,  yet  If  It  Is  accompanied  by 
undue  Influence,  duress.  Inadequacy  of  con- 
sideration, misrepresentations,  concealment, 
taking  advantage  of  Ignorance,  Inexperience, 
and  want  of  advice,  and  the  like,  a  convey- 
ance procured  by  such  means  will  be  set 
aside.  When  a  person  Is  weak  and  en- 
feebled In  mind,  by  reason  of  age,  or  from 
any  other  cause,  and  another  takes  advantage 
of  such  weakness,  and  by  any  threats,  artl- 
flce,  or  cunning,  or  undue  Influence  he  may 
possess,  or  by  Improper  practices.  Induces 
such  person  to  execute  a  contract  which.  In 
the  free  use  of  his  deliberate  Judgment,  be 
would  not  have  entered  Into,  such  contract 
should  be  set  aside  for  fraud.  It  was  not 
necessary  to  allege  In  the  complaint  that  ap- 
pellee was  at  the  time  of  unsound  mind,  or 
In  such  a  state  of  mental  Imbecility  as  to 
render  her  entirely  Incapable  of  maklns  a 
deed.  It  Is  sufllclent  to  allege  facts  which 
show  that,  from  her  sickness  and  Inflrmltles, 
she  was  at  the  time  In  a  condition  of  mental 
weakness,  and  that  there  was  either  gross  In- 
adequacy of  consideration  for  the  conveyance, 
or  that  by  Improper  practices,  undue  Influ- 
ence, misrepresentation,  or  concealment,  or 
taking  advantage  of  her  Ignorance,  she  was 
induced  to  execute  a  deed  which.  In  the 
free  exercise  of  her  deliberate  Judgment, 
she  would  not  have  done.  Undue  Influence 
generally  occurs  when  one  of  the  parties 
la  weak  in  intellect,  or  is  so  situated  or  re- 
lated to  the  other  party  as  to  be  under  his 
influence.  What  the  relation  may  be  Is  not 
material,  If  confidence  Is  reposed  and  Influ- 
ence obtained.  When  one  of  the  parties  Is 
old  and  feeble,  illiterate,  and  weak-minded, 
from  sickness  or  other  cause,  very  slight  cir- 
cumstances will  cast  the  burden  on  the  other 
party.  Wray  v.  Wray,  82  Ind.  128;  Ikerd 
V.  Beavers,  106  Ind.  483,  488-490,  7  N.  B. 
326,  and  cases  cited;  McCormlck  v.  Malln,  5 
Blackf.  609;  Ashmead  v.  Reynolds,  134  Ind. 
138,  33  N.  B.  763,  and  cases  cited;  Id.,  39 
Am.  St  Rep.  238,  and  note  on  page  244; 
Stnmph  v.  Miller  and.  Sup.)  41  N.  E.  812; 
Harding  v.  Handy,  11  Wheat  125;  Harding 
▼.  Wheaton,  2  Mason,  378,  Fed.  Cas.  No.  6,- 
061;  Parker  t.  Parker,  46  N.  J.  Eq.  224,  16 
AtL  537;  Giles  t.  Hodge,  74  Wis.  360,  43 
N.  W.  163;  HemphlU  T.  Holford,  88  Mich. 
293,  60  N.  W.  300,  Cowee  v.  Cornell,  75  N. 
Y.  99;  Greene  r.  Roworth  (N.  Y.  App.)  21  N, 
B.  1«5;  Barnard  v.  Gantz,  140  N.  Y.  249,  36 
N.  B.  430;  1  Story,  Eq.  Jur.  S  239;  2  White 
ft  T.  Lead.  Cas.  Eq.  1206-1210,  1230-1250; 
2  Pom.  Eq.  Jur.  |  947;  27  Am.  &  Eng.  Enc. 
Law,  453-459,  461,  489. 

The  complaint  alleges  that  appellant  pro- 
cored  the  execution  of  the  deed,  and  assign- 


ment to  him  of  her  Interest  In  the  estate  of 
her  deceased  husband,  which  Included  the 
amount  of  $500  due  her  aa  widow,  to  be  paid 
in  cash  out  of  the  assets  of  said  estate,  with- 
out any  consideration  whatever,  except  a  pro- 
vision in  said  deed  that  the  appellant  was  to 
support  and  maintain  her  during  her  life. 
We  do  not  think,  under  these  allegations,  that 
appellee  was  required  to  allege  that  she  re- 
stored, or  offered  to  restore,  any  considera- 
tion; for  the  reason  that  the  complaint  al- 
leges she  received  none,  except  the  promise  to 
support  her  which  was  contained  in  the  deed, 
and  any  Judgment  setting  aside  the  deed 
would  also  set  aside  the  contract  of  support 
contained  therein.  Besides,  specific  perform- 
ance of  a  provision  In  the  deed  that  appel- 
lant was  to  support  and  maintain  appellee 
during  her  life  could  not  have  been  enforced 
by  appellee  against  appellant  Ikerd  v.  Bea- 
vers, 106  Ind.  483,  7  N.  E.  326;  Ijoulsvllle,  N. 
A.  &  0.  Ry.  Co.  V.  Bodenschatz-Bedford  Stone 
Co.  (Ind.  Sup.)  39  N.  E.  703.  The  questions 
presented  in  this  case  were  fully  considered 
by  this  court  in  Ashmead  t.  Reynolds,  supra; 
and  we  think  the  law,  as  declared  In  that 
case  and  In  the  cases  cited  therein,  sustains 
the  action  of  the  trial  court  in  overruling  the 
demurrer  to  the  amended  complaint 

It  is  urged  by  appellant  that  the  finding  of 
the  court  was  not  sustained  by  sufficient  evi- 
dence. The  rule  is  firmly  settled  that  If 
there  is  evidence  sustaining  the  finding,  this 
court  will  not  reverse  the  case  on  the  weight 
of  the  evidence.  We  think  there  is  evidence 
which  supports  the  finding,  and,  under  the 
rule  stated,  we  cannot  weigh  the  evidence. 

This  cause  was  first  tried  by  the  court  and 
a  flnding  and  Judgment  rendered  In  favor  of 
appellee.  Appellant  flled  a  motion  for  a  new 
trial  as  a  matter  of  right  which  was  sus- 
tained, and  a  new  trial  granted.  The  case 
was  again  heard  by  the  court,— a  special 
Judge  having  been  appointed,— and  a  finding 
and  Judgment  again  rendered  in  favor  of  ap- 
pellee. From  this  second  Judgment  this  ap- 
peal Is  taken.  Appellant  has  had  two  trials, 
each  by  an  able  and  Impartial  Judge,  with 
the  same  result  each  time.  There  is  no  error 
In  the  record.    Judgment  afllrmed. 


OU  Ind.  tm 

MASTERSON  v.  STATE. 

(Supreme  Court  of  Indiana.     March  6.  1896.) 

Information— TiMB  or  Filiso— FBaioRY— Mats- 
KULiTT  or  Tmtihont — Cbanos  or  VBrrae — Dis- 
OBXTIOK  —  APPBll—  Rkvibw—  Bboord — JcBr— 
Dbubebation — Xnbtrdotiokr — UiscoiTDOor  or 
OrricBB  IN  Cbabob  of  Just  —  SBPAaATioH  or 
Jdbt. 

1.  Under  Rev.  St  1881,  |  1679  (Rev.  St 
1894,  t  1748),  providlDg  that  where  a  pnblic  of- 
fense has  been  committed,  and  the  party  char- 
ged is  not  under  indictment,  and  the  court  is  in 
session,  and  the  grand  jury  has  been  discharged 
for  the  term,  the  offense  may  be  presented  by 
Information,  an  information  mar  be  filed  with 
the  clerk  in  term  time,  though  the  court  be  not 
actually  oven  for  business. 

2.  An  information  for  perjury  alleged  to  have 
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been  committed  whQe  testifying  in  n  criminal 
case  in  the  circuit  court,  alleKing  tltat  the  rath 
to  defendant  was  administerea  by  a  deputy  cleric 
of  such  court,  is  suflScient  witljout  expressly  al- 
lesing  that  the  deputy  clerk  had  power  to  ad- 
minister the  oath. 

8.  In  a  prosecution  for  burglary,  false  testi- 
mony of  a  witness  stronely  tending  to  prove  an 
aliU  is  sufficiently  material  to  base  a  prosecution 
for  perjury  thereon. 

4.  Refusal  of  a  motion  for  a  change  of  Ten- 
.ue  in  a  prosecution  for  perjury  on  account  of 
prejudice  against  defendant  in  tJie  county,  ba^sed 
on  affidarita  of  defendant  and  his  attorney,  is 
not  an  aba<.e  of  discretion,  where  counter  affi- 
davits of  51  persons  well  acquainted  with  the  cit- 
izens of  the  county  were  filed  by  fhe  prosecuting 
attorney. 

5.  Hiscondoct  of  the  prosecuting  attorney  in 
his  address  to  the  jury  cannot  be  reviewed  on  ap- 
peal wher»  the  only  evidence  thereof  contained 
in  the  record  are  recitals  in  the  motion  for  a  new 
trial 

6.  It  is  not  error  to  permit  the  jury  to  take 
the  information  with  them  when  they  retire  for 
final  consultation. 

7.  A  specification  of  error  on  motloa  for  new 
trial  that  tne  court  erred  in  ^ving  certain  instruc- 
tions, naming  them  collectively,  is  unavailable 
on  appeal,  unless  all  the  instructions  enumerated 
were  incorrect. 

8.  In, a  prosecution  for  perjury  in  testifying 
in  A  crimmaj  case  before  the  circuit  court,  it  is 
sufficient  to  prove  for  the  state,  as  to  the  author- 
ity of  the  depirty  clerk  administering  the  oath  to 
dtfendant,  that  he  was  acting  as  derk. 

9.  Misconduct  of  the  baibCf  in  charge  of  the 
jury  in  permitting  persons  to  speak  to  them  on 
matters  disconnected  with  the  trial  is  not  ground 
f«r  reversal. 

IQ.  That  two  jurors  were  permitted  by  the 
bailiff  during,  a  recess  of  court  to  visit  the  water- 
doset,  the  bailiff  accompanying  them  to  the  door 
Of  the  room  adjacent  to  the  closet,  does  not  show 
a  "separation"  of  the  jury,  within  the  meaning 
qf  Bev,  St.  1881.  i  1842  (Rev.  St.  1894,  {  1911). 

11.  In  a  prosecution  for  perjury,  the  mere 
fact  that  the  jury  was  permitted,  bv  the  bailiff 
in  diarge  of  mem,  to  separate,  during  a  recess 
of  court,  in  violation  of  Rev.  St.  1881,  |  1842 
(Rev.  St.  1894,  $  1911),  is  not  ground  for  revers- 
ing a  conviction. 

Appeal  from  circnlt  court,  Kosclasko  coun- 
ty; E.  Haymond,  Judge. 

Levi  W.  Masterson  was  convicted  of  per> 
jury,  and  appeals.    AfEb-med. 

H.  B.  Robblns  and  A,  6.  Woods,  for  &ppel< 
lant,  Wm.  A.  Ketcham,  Atty.  Gen.,  L.  B. 
McKlnley,  L.  R.  Stookey,  and  H.  &  Biggs, 
for  the  Statfr 

HONKS,  J.  Appellant  was  tried  and  con> 
vlcted  upon  an  affidavit  and  Information 
charging  him  with  the  crime  of  perjury. 
There  was  a  motion  to  quash  the  Informa- 
tion, which  was  overruled.  A  motion  for 
change  of  venue  was  filed  by  appellant,  and 
overruled.  Appellant's  motion  for  a  new  trial 
was  also  overruled. 

The  first  error  assigned  Is  that  the  court 
erred  in  overruling  the  motion  to  quash  the 
information.  The  first  objection  urged  to  the 
Information  is  that  there  is  nothing  In  the 
record  showing  that  the  affidavit  and  Infor- 
mation were  filed  in  ta:m  time,  and  that, 
therefore,  the  court  below  had  no  jurisdic- 
tion. It  is  provided  by  section  1679,  Rev.  St 
1881  (section  1748,  Rev.  St  1894),  that  "when- 
ever a  public  offense  has  been  committed,  ai^d 


the  party  diarsed  i*  not  already  under  In- 
dtetme|tt  therefor,  and  the  court  Is  In  BeB« 
sion,  and  the  grand  jury  has  been  discharged 
toe  the  term,  the  same  may  be  prosecuted  la  ' 
the  ciictilt  and^.crlmiual  courts  by  informa- 
tion based  upon  affidavit"  Affidavits  and 
Informations  charging  felonies  cannot  there- 
fore be  filed  in  vacation,  bnt  it  Is  not  required 
that  they  be  filed  dnrtaig  term  time.  It  is 
sufficient  If  they  are  filed  with  the  derk  dur- 
ing term  time;  that  is,  at  any  time  after  the 
commencement  of  a  term  of  court  and  be- 
fore its  final  adjournment  It  is  not  neces< 
sary  that  the  court  be  actually  open  for  the 
transaction  of  ..business.  Stefanl  v.  State, 
124  Ind.  3,  24  N.  B.  264.  It  appears  from  the 
record  that  the  affidavit  charging  appdlant 
with  perjury  was  sworn  to  on  the  26th  of 
February,  1895.  and  that  said  affidavit  and 
the  information  thereon  were  filed  during  the 
February  teem,  1895,  of  said  court,  and  that 
the  trial  of  said  cause  was  commenced  on 
March  5th,  being  the  2ath  day  of  said  Feb- 
ruary  term.  It  is  evident  that  the  affidavit 
and  information  were  filed  in  said  court  on 
or  after  February  26th,  and  before  March 
5th,  and  during  the  February  term  of  the 
court,  and  POt  In  vacation,  as  claimed  by  ap- 
pellant. 

It  is  next  Insisted  that  the  Information  is 
insufficient  fo:.-  the  reason  tliat  it  Is  not  al- 
leged that  the  oath  administered'  by  Oren  3. 
Chandler,  deputy  clerk,  was  one  that  the 
clerk  was  competent  to  administer,  citing 
McGragor  v.  State,  1  Ind.  232.  The  informa- 
tion charged  that  the  alleged  perjury  was 
committed  by  appellant  while  testifying  in 
the  Kosciusko  circuit  court  before  the  Hon- 
<»able  £dgar  Haymond,  sole  judge  of  said 
court,  as  a  witness  on  behalf  of  the  de- 
fendant in  the  case  of  State  v.  Wright  etc. 
This  court  knows,  as  a  matt»  of  law,  that 
the  clerk  and  deputy  derk  of  the  Kosciusko 
circuit  court  had  authority  to  administer  the 
oath  to  appellant,  as  alleged  in  the  informa- 
tion. When  the  facts  alleged  in  an  Indict- 
ment or  information  for  perjury  show  that 
the  oath  was  one  the  officer  administering  it 
had  authority  to  administer,  it  Is  not  essen- 
tial that  such  authority  should  be  expressly 
averred.  Besides,  When  an  oath  is  admin- 
istered by  a  cledc  or  his  deputy  In  the  dr- 
cult  court  it  Is  under  the.  superintendence  of 
the  court,  and  is  as  obligatory  as  If  it  had 
been  administered  by  the  judge  of  the  court 
Server  v.  State,  2  Blackf.  35.  The  case  of 
McOragor  v.  State,  supra,  is  not  in  point 
That  was  a  case  where  the  indictment  Char- 
ged that  the  perjury  was  committed  by  the. 
defendant  making  an  afiUavit  before  the 
clerk  of  tbe  Madison  circuit  court  At  that- 
time  the  anthoi'lty  of  the  elerks  of  the  cir- 
cuit court  to  administer  oaths  was  limited 
to  certain  specified  cases,  and  the  court  held 
that  the  Indictment  was  bad,  as  it  did  not 
show  that  the  oath  upon  which  the  affidavit  - 
was  founded  was  one  which  the  cl«%  was 
competent  to  administer.    Appellant  claims 
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"tbat  his  tcstiniony,  as  set  forth  in  the  Inform 
matlon  upon  which  the  chaxge  of  perjury 
was  predicated,  was  not  material  to  the  is- 
sues Joined  in  the  case  of  State  t.  Wright" 
The  testimony  of  appellant  >set  forth  In  the 
information  strongly  tended  to  establish  an 
alibi  in  favor  of  Wright,  who  was  being  tried 
upon  a  charge  of  burglary.  The  materiality 
of  the  matter  testified  to  by  appellant  Is  fully 
shown  by  the  facts  alleged  in  the  informa- 
tion, and  also  by  a  general  averment  to  that 
eftect.  The  ii^ormatlon  was  sufficient,  and  met 
all  the  requirements  of  section  1747,  Rev.  St. 
1881  (section  1816,  Rev.  St  1894),  which  pro- 
vides that  "in  an  indictment  or  information 
for  perjury  or  subornation  of  perjury,  it 
shall  only  be  necessary  to  set  forth  the  sub- 
stance of  the  controversy,  or  the  matter  in 
respect  to  which  the  crime  was  committed, 
and  in  what  court  and  before  whom  the  oath 
alleged  to  be  false  was  taken,  and  that  the 
court  or  person  before  whom  it  was  taken 
had  authority  to  administer  it  with  proper 
avfflments  to  falsify  the  matter  whereof  the 
perjury  may  be  assigned,  without  setting 
forth  any  part  of  any  record  or  proceeding  or 
the  commission  or  authority  of  the  court  or 
other  authority  before  which  the  perjury  was 
committed." 

The  second  «Tor  assigrned  is  that  the  court 
erred  In  refusing  to  grant  appellant  a  change 
of  venue.  This  is  also  specified  as  one  of 
the  causes  for  a  new  trial  Appellant  filed 
his  aflldavit  and  motion  for  a  change  of 
venue  from  the  county.  The  application  was 
supported  by  the  affidavit  of  his  attorney. 
The  prosecuting  attorney  filed  counter  affi- 
davits of  61  persons,  who  stated  that  they 
were  well  acquainted  with  the  citizens  of  the 
county,  and  that  there  was  no  undue  preju- 
dice against  appellant  and  that,  in  their  opin- 
ion, he  could  have  a  fair  and  Impartial  trial 
in  said  county.  The  court  overruled  the  mo- 
tion. It  Is  within  the  discretion  of  the  court 
whether  a  change  of  venue  shall  be  granted 
from  the  county.  Rev.  St  1881,  {  1771  (Rev. 
St  1894,  {  1840);  Reinhold  v.  State,  130  Ind. 
407,  30  N.  E.  306,  and  cases  cited.  There  is 
nothing  in  the  record  riiowlng  an  abuse  of 
this  discretion. 

The  next  error  assigned  calls  In  question  the 
action  of  the  court  in  overruling  the  motion 
for  a  new  trial.  Among  the  irregularities  as- 
signed as  causes  for  a  new  trial  are  the  fol- 
lowing: (1)  Misconduct  of  counsel  for  the 
State  in  the  closing  argument  to  the  jury;  (2) 
that  the  court  permitted  disorder  and  demon- 
strations in  the  court  room,  favorable  to  the 
prosecution,  by  which  the  appellant  was  pre- 
vented from  having  a  fair  trial.  The  details 
of  these  alleged  irregularities  are  set  forth 
with  great  particularity  in  the  causes  for  a 
new  trial,  but  appellant  has  not  referred  to 
the  i>age  and  line  of  the  transcript  where  a 
statement  of  any  such  irregnlarity  or  miscon- 
duct is  incorporated  in  a  bill  of  exceptions. 
TbBh  only  evidence  of  such  irregularities  con- 
tained in  the  reeord  Is  in  th«  motion  for  a 


new  trial.  Recitals  in  a  motion  for  a  new 
trial  cannot  perform  the  office  of  a  statement 
required  to  be  incorporated  in  a  bill  of  excep- 
tions. Elliott  App.  Proa  if  294,  295,  816. 
No  question  is  presented  by  these  specifica- 
tions in  the  motion  for  a  new  trial. 

The  fourth  cause  for  a  new  trial  was  "that 
the  court  permitted  the  Jury  to  take  the  in- 
formation with  them  when  they  retired  to  the 
Jury  room  to  deliberate  upon  their  verdict" 
This  was  not  error.  It  is  proper  for  the 
court  to  permit  the  Jury  to  take  with  them  the 
pleadings  in  a  cause  when  they  retire  to  the 
Jury  ro<Hn  for  final  consultation.  Stoat  ,t. 
State,  90  Ind.  1;  GiUett  Cr.  Law,  (  937.  Be- 
sides, the  court  instructed  the  jury  that  the 
information  was  not  evidence  against  appel- 
lant tjii  could  not  be  considered  by  them  as 
such. 

The  fifth  cause  for  a  new  trial  is  that  the 
court  erred  in  giving  of  its  own  motion  in- 
structions 1,  2,  3,  4,  6,  7,  and  9.  To  render 
this  specification  of  error  available  as  a  cause 
for  a  new  trial,  ail  the  instructions  named 
must  be  incorrect  Railway  Oo.  v.  McCart- 
ney, 121  Ind.  386,  23  N.  B.  258;  Lawrence  ▼. 
Van  Buskkk,  140  Ind.  481,  40  N.  B.  54;  BaU- 
way  Ca  v.  Snyder,  140  Ind.  647,  39  N.  B.  912. 
It  is  not  claimed  by  appellant  that  there  was 
any  error  in  giving  the  first  second,  uid  fifth 
Instructions.  The  third  instruction  was  conr 
ceming  the  rule  of  reasonable  doubt  and  is  a 
copy  of  one  approved  by  this  court  in  Gar- 
field V.  State,  74  Ind.  60.  For  this  reason, 
that,  at  least  four  of  said  instructions  were 
c<Hrrect  this  cause  for  a  new  trial  is  not  avail- 
able. We  have,  however,  examined  all  the 
instructions  given,  and  think  they  contain  a 
correct  statement  of  the  law. 

The  sixth  cause  for  a  new  trial  was  tbfit  the 
court  erred  in  refusing  to  give  Instruction  1 
tendered  by  appellant  By  this  instruction 
the  court  was  requested  to  charge  the  Jury 
"that  the  state  piust  prove  as  true  that  the 
oath  was  administered  by  Oren  J.  Chandler, 
deputy  derk.  In  writing;  that  Oren  3.  Chand- 
ler was  duly  appointed  in  writing  as  deputy 
clerk;  that  he  was  duly  sworn  as  deputy- 
clerk;  that  his  oath  of  office  was  duly  al- 
tered on  the  derk'B  commission."  The  state 
was  not  required  to  prove  any  of  these  propo- 
sitions. To  establish  the  authority  of  Oren  3. 
Chandler  to  administer  the  oath  to  appellant, 
it  was  merely  necessary  to  prove  that  he  was 
acting  as  and  performing  the  duties  of  deputy 
clerk.  2  Whart  Cr.  Law,  ft  1263, 1287, 1816; 
Whart  Cr.  Ev.  S  164.  It  was  not  charged  In 
the  information  that  the  oath  administered  to 
appellant  was  In  writing,  and  It  was  not  nec- 
essary to  prove  tbat  It  was  in  writing.  The 
law  does  not  require  that  the  oath  of  office 
taken  by  a  deputy  clerk  shall  be  entered  on 
the  back  of  the  clerk's  commission,  as  stated 
in  said  instruction.  Rev.  St  1881,  {§5568, 
5569  (Rev.  St  1894,  {8  7584.  7585).  If  the 
person  who  administers  the  oath  in  fact  has 
no  authority  to  administer  It  that  is  a  mat- 
ter of  defense:    Mulr  r.  State,  8  Blackf:'  1S4; 
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a  Wbart  Cr.  Law,  |  1S15.  Bat  an  oatb  ad- 
Boliiistered  In  the  presence  of  the  court  by  on 
offioer,  though  Incompetent,  la  regarded  as 
administered  by  the  cotirt  Server  t.  State, 
2  BUckf.  35;  2  Whart.  Gr.  Law.  I!  1263,  1287, 
1315;  Stephens  t.  State,  1  Swan,  157.  The 
Instruction  asked  by  appellant  was  proiwrly 
refused  by  the  court. 

The  seventh  and  eighth  cansea  for  a  new 
trial  are  that  the  verdict  Is  not  sustained  by 
sufficient  evidence,  and  is  contrary  to  law. 
We  have  read  the  evidence,  and  And  that  it 
fully  sustains  the  verdict  of  the  jury. 

It  is  also  urged  as  a  cause  for  a  new  trial 
that  the  court,  after  having  been  requested 
to  Instruct  the  Jury  in  writing,  read  section 
2006  from  the  Revised  Statutes  of  1894,  and 
also  read  the  information  to  the  Jury.  The 
record  shows  that  on  March  8th,  at  5  o'clock 
p.  m.,  appellant  filed  his  motion  in  writing,  re- 
questing "the  court  to  give  all  his  Instruc- 
tlona  to  the  jury,  in  writing."  The  record 
also  shows  tliat  the  argument  of  counsel  had 
been  concluded  and  the  Jury  instructed  tiefore 
S  o'clock  p.  m.  on  said  day.  It  is  evident 
from  the  statements  in  the  record  that  appel- 
lant's said  request  was  made  after  the  close 
«f  the  argument  of  counsel,  and  after  the 
court  bad  Instructed  the  Jury.  -The  request 
was  made  too  late.  The  statute  provides  that 
flucb  request  must  be  made  before  the  com- 
mencement of  the  argument  Rev.  St.  1881, 
1 1823  (Rev.  St  1884, 1 1882).  The  court  com- 
mitted no  error,  therefore,  in  not  giving  Its  In- 
atructicn  in  writing. 

The  remaining  cause  ni^ed  for  a  new  trial 
Is  misconduct  of  the  Jury  and  bailiff.  It  ap- 
pears from  the  record  that  after  the  court  in- 
structed the  Jury,  they  retired  to  their  room; 
but,  before  they  bad  commenced  to  deliberate 
on  the  verdtct  the  court  recalled  them,  and 
«aid  to  them,  in  c^en  000.%  that  "they  would 
remain  in  charge  of  the  baiUtC  from  that  time, 
Ji  p.  m.  until  7:30  p.  m.,  at  which  time  he 
would  finish  his  instructions  to  them."  The 
affidavit  of  Henry  R.  Robbins,  attorney  for 
appellant  made  In  support  of  this  cause  for  a 
new  trial,  stated  that  daring  this  time,  while 
in  chaise  of  the  bailitf,  they  were  taken  to  a 
restaurant  for  their  supper,  to  the  post  office, 
and  to  the  residmce  of  the  bailiff,  and  from 
there  to  the  court  room;  that  during  said 
time,  four  of  the  Jurors  went  to  the  water- 
closet,  two  to  closets  In  one  room,  and  two  to 
-closets  In  another  room;  that  the  bailiff  ac- 
companied said  Jurors  to  the  outside  door  of 
the  room,  sdjacent  to  said  closet;  that  the 
Jury  were  permitted  to  talk  with  different  par- 
ties in  the  bailiff's  presence,  but  not  about  the 
cause  on  trial.  There  is  nothing  In  the  rec- 
ord showing  any  separation  of  the  Jury,  ex- 
cept when  the  Jurors  visited  the  water-closet, 
when  they  were  accompanied  by  the  bailiff. 
Tills  was  not  a  separation  of  the  Jury  within 
the  meaning  of  the  statute.  Cooper  y.  State, 
120  Ind.  877,  384,  22  N.  B.  820.  The  conduct 
•of  the  bslllff  In  permitting  the  Jurors  to  talk 
-With  different  persons  was  reprehensible;  and 


be  should  have  been  prompQy  punished  there- 
for by  the  conrt  It  is  shown  by  the  affidavit 
of  Robbins  that  nothing  was  said  by  the  Ju- 
rors or  by  any  one  to  them  concerning  the 
cause  on  trial,  and  that  what  was  said  was  in 
the  presence  of  the  bailiff.  We  do  not  think 
there  was  such  misconduct  of  the  bailiff  and 
Jary  as  would  entitle  appellant  to  a  new  trial. 
Besides,  it  does  not  appear  that  the  alleged 
misconduct  was  not  known  to  appellant  be- 
fore the  Jury  retired  to  consider  of  their  ver- 
dkrt  Mergenthelm  v.  State,  107  Ind.  667,  573, 
8  N.  B.  668;  Henning  v.  State,  106  Ind.  386, 
6  N.  B.  803,  7  N.  B.  4.  No  separation  of  the 
Jury  Is  shown  by  the  record  within  the  mean- 
ing of  the  second  clause  of  section  1842,  Rev. 
St  1881  (section  1811,  Rev.  St  1884).  Even 
when  there  is  a  separation  of  the  Juit  without 
leave  of  the  court  after  they  have  retired  to 
deliberate  upon  their  verdict  In  violation  of 
said  section.  If  the  verdict  appears  clearly  to 
be  right  upon  the  evidence  a  new  trial  will 
not  be  granted  for  that  cause.  Rlley  v.  State, 
85  Ind.  446;  Cooper  v.  State,  120  Ind.  377.  22 
N.  E.  820.  The  verdict  In  this  case  was  clear- 
ly right  upon  the  evidence;  so  that  even  if 
there  had  been  a  separation  of  the  Jury,  in 
violation  of  said  section,  a  new  trial  coold  not 
be  granted  for  such  canse. 

There  Is  no  error  la  the  ceooid.    Jadgmeat 
affirmed. 


0.*  Ind.  App.  511) 

AUSTIN  T.  McMAINS. 

(Appellatb  Court  of  Indiana.     March  5,  1896.) 

Appkai.— Plb^diro— Ob/iction  kot  Raubd  Bb- 
1.0  W — D  BM  DKKB  R — Con  vbksiok. 

1.  The  sufficiency  of  a  paragraph  of  answer 
cannot  be  questioned  for  the  first  time  on  appeal. 

2.  A  demurrer  to  an  answer  as  a  wbole, 
containinp;  both  a  general  denial  and  a  special 
defense,  is  properly  overruled. 

'  3.  A  lease  of  land  made  in  March  authorized 
the  lessee  to  son  the  land  in  wheat,  and  provided, 
in  case  of  a  sale  of  the  land  by  the  lessor,  that 
the  lessee  should  give  possession  on  30  days'  no- 
tice. The  lessor  died  after  the  land  was  sowed 
in  wheat,  and  the  land  was  sold,  by  order  of 
the  court  'n  F'cbr.iary  foUovinf;.  and  possession 
given  by  the  lessee  to  the  purchaser,  who  har- 
vested the  wheat  in  the  following  July,  without 
objection  from  the  lessee.  Held,  that  the  lessee 
could  not  recovet  In  conversion  the  value  of  the 
wheat  from  the  porchaser. 

Appeal  from  circuit  court,  Montgomery 
county;  J.  F.  Hamey,  Judge. 

Action  by  William  F.  Austin  against  An- 
derson McMalns.  There  was  a  Judgment  for 
defendant  and  plaintiff  appeals.    Affirmed. 

John  L.  Shmm,  for  appellant  Ristine  A 
Ristine,  for  appellee. 

GAVIN,  0.  J.  This  is  an  action  In  tort  In 
which  appellant  sought  to  recover  from  ap- 
pellee the  value  of  certain  wheat  which  b« 
alleged  belonged  to  him,  and  which  appeUea 
unlawfully  seized,  detained,  and  converted  to 
his  own  use.  Appellee  answered  in  two 
paragraphs:  (1)  By  general  denial;  (2)  sp^ 
ciaUj[.    Api^eUant  demurred  to  the  aioawer  tm 
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8  whole,  aitd  not  to  the  second  paragraph 
si>eclally.  A  Jury  retnmed  a  special  verdict, 
upon  which  the  court  rendered  Judgment  in 
t&yot  of  appellee. 

The  court  could  not  rightfully  hare  done 
otherwise  than  overrule  the  demurrer  to  an 
answer  whlph  contained  a  general  denial. 
Scott  V.  Bank,  10  Ind.  App.  94,  37  N.  B.  555. 
The  statute  authorizes  the  sufficiency  of  a 
complaint  to  be  tested  for  the  first  time  by 
assignment  of  error  in  this  court,  but  there 
Is  no  law  for  thus  testing  the  sufficiency  of 
an  answer  or  any  paragraph  thereof.  Bled- 
soe T.  Bader,  30  Ind.  354;  City  of  Evans- 
rille  T.  Martin,  103  Ind.  206,  2  N.  E.  696. 

Appellant  asserts  that  he  was  entitled  to 
Judgment  upon  the  special  verdict.  From  the 
verdict  we  learn  that  the  land  on  which  the 
wheat  was  grown  was  owned  by  appellant's 
father,  from  whom  appellant  rented  It  in 
March,  1892,  for  one  year,  for  cash  rent,  and. 
In  "case  of  sale  of  said  farm  during  said  year, 
he  agreed  to  give  full  possession  of  the  same 
on  30  days'  notice;  that  said  plaintiff  went 
into  possession  of  said  farm,  and  sowed  69 
acres  of  wheat  thereon,  in  the  fall  of  1892; 
that  the  father  died  November  26,  1892,  tes- 
tate, directing  by  his  will  the  sale  of  said 
land;  that  said  land  was  on  February  4, 
1893,  by  the  administrator  of  said  estate,  up- 
on the  order  of  the  proper  court,  in  a  proceed- 
ing to  which  appellant  was  a  i>arty,  duly  sold 
to  appellee,  for  $7,000,  and  the  purchase  mon- 
ey paid,  and  a  proper  deed  therefor  executed 
to  him,  on  February  6,  1893;  that  there  was 
no  reservation  of  the  wheat,  nor  was  it  spe- 
cially mentioned  in  any  of  the  proceedings; 
that  on  March  1,  1893,  appellant  surrendered 
possession  of  said  farm  to  appellee,  who  has 
since  remained  the  owner  of  and  in  posses- 
don  of  said  land,  and,  in  July  following,  har- 
vested the  said  wheat,  721  bushels,  worth  50 
cents  per  bushel,  with  "the  knowledge  and 
consent"  of  appellant,  and  without  any  ob- 
jection thereto  or  claim  thereon  by  him,  al- 
though he  was  then  In  an  adjoining  field; 
that  subsequently  appellee  sold  the  wheat, 
and  received  the  pay  therefor;  that  appellant 
filed  against  his  father's  estate  a  claim  for 
work  and  labor  and  seed  wheat  furnished  to 
sow  said  wheat,  to  which  the  administrator 
filed  an  answer  of  set-off,  and  recovered  Judg- 
ment against  him.  The  burden  was  upon  ap- 
pellant to  show  his  ownership  of  the  wheat, 
and  its  unlawful  and  wrongful  conversion  by 
appellee.  To  enable  him  to  recover,  it  was  es- 
sential that  the  special  verdict,  when  reason- 
ably and  fairly  construed,  should  set  forth  all 
the  facts  requisite  to  sustain  his  cause  of  ac- 
tion, and  any  such  essential  fact  not  spe- 
cifically found  nor  necessarily  Included  there- 
in will  be  deemed  determined  against  him. 
Becknell  v.  Hoisier,  10  Ind.  App.  S,  37  N.  B. 
580;  ■  Railway  Co.  v.  Costello,  9  Ind.  App. 
462,  36  N.  E.'  299;  Bruner  ▼.  Brown  and. 
Sup.)  38  N.  E.  318. 

Counsel  assert  that  the  sale  of  the  land  did 
not  indude  the  wheat,  because  it  was  person- 


alty, and  could  only  be  sold  by  the  adminis- 
trator in  the  mode  prescribed  by  law  for  sale 
of  personalty.  If  this  be  conceded,  it  stiU 
does  not  establish  appellant's  claim  to  the 
wheat.  If  the  appellee  had  no  title  thereto, 
appellant  cannot  recover  by  proof  of  that 
fact,  unless  he  can  go  further  and  establish 
his  own  title.  It  is  further  argued  by  ap- 
pellant that  since  the  verdict  only  finds  that 
he  rented  the  land  In  March,  1892,  for  one 
year,  no  beginning  of  the  term  being  spe- 
dflcally  mentioned,  the  Jury  cannot  deter- 
mine the  time  for  its  ending.  It  is  also  in- 
sisted that  it  does  not  appear  from  the  verdict 
that  the  wheat  was  sowed  by  appellant  under 
the  contract  of  renting  set  forth;  that  it 
might  have  been  put  in  under  some  other 
arrangement  If  we  give  to  the  verdict  the 
construction  thus  claimed  for  it  by  appellant, 
he  must  necessarily  fall  He  cannot  claim 
the  wheat  as  heir,  because,  between  the  heirs 
and  the  administrator,  the  latter  Is  entitled 
to  the  wheat  crop  growing  upon  the  land  at 
the  time  of  decedent's  death.  Rev.  St  1894, 
i  2415  (Rev.  St  1881,  |  2260).  Appellant's 
only  possible  right,  then,  must  arise  from 
his  having  sowed  the  wheat  in  pursuance  of 
a  contract  with  bis  father  under  whidii  he  is 
entitled  to  It  To  show  a  contract  which 
would  entitle  him  to  the  wheat  devolves  upon 
him.  If,  under  the  verdict,  the  court  cannot 
determine  that  this  wheat  was  put  in  under 
such  a  contract,  he  must  necessarily  faiL  The 
mere  fact  that  he  was  in  possession  of  the 
laud  and  sowed  the  wheat  will  not  give  him 
a  right  thereto  In  the  face  of  the  fact  that  the 
title  to  the  land  was  in  some  one  else.  If  the 
wheat  was  not  sowed  under  the  contract  set 
out,  there  is  nothing  whatever  in  the  verdict 
to  show  that  it  was  put  in  under  any  con- 
tract by  virtue  of  which  appellant  could  hold- 
it  If  we  assume,  however,  that  it  was  put  in 
under  this  contract  then  we  think  it  clear 
that  in  pursuance  of  that  contract  appellant 
surrendered  the  farm,  and  the  wheat  with  it 
and  is  not  entitled  to  recover.  Having  thus 
voltmtarlly  surrendered  the  possession,  and' 
not  only  acquiesced  in,  but  actually  consented 
to,  appellee's  cutting  the  wheat.  It  is  now- 
too  late  for  him  to  undertake  to  treat  appellee 
as  a  wrongdoer.  Keeping  in  mind  the  fact 
that  the  burden  rested  upon  appellant,  the- 
verdict  wholly  fails  to  show  anything  wrong- 
ful In  appellee's  conduct  Judgment  af- 
firmed. 


(14  Ind.  App.  S66) 

ARMSTRONG  v.  STATB. 
(Appellate  Court  of  Indiana.     March  10,  1896.). 

iHTOXIOATmO  IiiqnOBS  — SA.LOOII8  —  AVFIDAVR  — 
BdFFICIBIICT— E7IDERCB— TbIJlI. 

1.  An  affidavit  which  states  that  defendant 
allowed  a  person  under  the  age  of  21  "to  loiter 
and  be"  in  and  alwat  a  room  where  intoxicating 
liqnoTS  were  sold  as  a  beverage,  charges  an  of- 
fense under  Acts  1895,  p.  260,  i  5,  whidi  pro- 
hibits a  person  engaged  in  the  sale  of  intoxicatLog 
llqaora  from  allowing  any  person  under  the  ace- 
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of  21  yean  "to  Ioh«r"  in  the  sakxm  or  place  of 
buflinesB, 

2.  In  a  pTosecntion  for  allowing  a  minor  to 
loiter  in  defendant's  saloon,  evidence  that  he  was 
allowed  to  remain  in  the  room  from  15  to  20  min- 
ntes  is  sufSdenr  to  snstain  a  verdict  that  he  was 
allowed  to  loiter  there. 

3.  In  such  case,  it  is  not  error  to  charge  that, 
if  the  jury  find  there  was  a  loitering,  the  len^ 
of  time  dnring  which  It  was  permitted  was  im- 
material. 

4.  Where  a  witness  has  testified  for  defend- 
ant, and  it  is  sought  to  show  contradictory  state- 
ments made  by  him,  it  is  not  error  for  the  court 
to  say,  in  OTemiUng  an  objection  to  the  testi- 
mony, that  the  testimony  is  admitted  "for  the 
purpose  of  going  to  hia  creidit  as  a  witness  and  his 


Appeal  from  circuit  court,  Henry  county; 
E.  H.  Bundy,  Judge. 

Pearl  Armstrong  was  prosecuted  for  allow- 
ing a  minor  to  loiter  In  a  room  where  intox- 
Icants  were  sold  as  a  beverage.  He  was 
convicted,  and  from  a  judgment  on  the  ver^ 
diet,  appeals.    Affirmed. 

Brown  &  Brown,  for  appellant  T.  SI. 
Beacb  and  Wm.  A.  Ketcbam,  Atty.  Gen.,  for 
the  State. 

REINHARD,  J.  Tills  Is  a  criminal  prose- 
cution under  what  is  commonly  known  as 
the  "Nicbolson  Law."  It  was  commenced 
before  a  Justice  of  the  peace,  where  the  fol- 
lowing affidavit  was  filed  against  the  appel- 
lant: "State  of  Indiana,  Henry  County  — bs.: 
Comes  now  Ulysses  8.  Cook,  who,  l)elng  duly 
«wom,  says  that  on  the  23d  day  of  October, 
1895,  at  Henry  county,  state  of  Indiana,  one 
Pearl  Armstrong  was  then  and  there  a  per- 
flon  engaged  in  the  sale  of  spirituous,  vinous, 
malt,  and  other  intoxicating  liquors,  to  be 
drunk  as  a  beverage,  in  a  certain  room  then 
and  there  situate,  and  did  then  and  there  un- 
lawfully allow,  suffer,  and  permit  one  Leroy 
Cook,  a  person  then  and  there  under  the  age 
of  twenty-one  years,  to  loiter  and  be  in  and 
about  said  room  where  such  Intoxicating  liq- 
uors were  sold  as  aforesaid."  In  the  circnlt 
court  the  appellant  moved  to  quash  this  affi- 
davit, but  his  motion  was  overruled,  and  this 
raliag  is  relied  upon  and  assigned  as  error. 

The  objection  pointed  out  to  the  affidavit  is 
that  it  is  not  sufficiently  certain  in  charging 
that  the  appellant  allowed  the  minor  to  loiter 
In  the  saloon  or  room  where  the  liquors  were 
«old.  Appellant's  counsel  contend  that,  be- 
cause the  affidavit  charges  that  the  appel- 
lant suffered  the  minor  both  "to  loiter"  and 
"to  be"  in  the  saloon  where  the  liquors  were 
flold,  it  is  tendered  so  indefinite  and  so  uncer- 
tain that  it  must  go  down  l>efore  the  motion 
to  qnash.  The  section  of  the  law  upon  wliich 
this  affidavit  is  predicated  reads  as  follows: 
"Any  person  engaged  in  the  sale  of  spir- 
ituous, vinous,  malt  liquors  or  any  intoxicat- 
ing liquors  to  be  drunk  as  a  beverage,  who 
ehall  allow,  suffer  or  permit  any  person  un- 
•der  the  age  of  twenty-one  years  to  loiter  in 
the  saloon  or  place  of  business  where  said 
person  is  engaged  in  the  sale  of  splrltnous, 
vinous,  malt  or  other  taitoxicating  liquors,  as 


jaforesald,  shall  upon  conviction  thereof  be 
fined  in  any  sum  not  less  thai^  ten  dollars 
nor  more  than  one  hundred  dollars,  to  which 
imprisonment  in  the  county  Jail  may  be  add- 
ed not  exceeding  ninety  days."  Acts  1895,  p. 
250,  i  5.  We  think  the  affioarlt  substantial- 
ly follows  the  language  quoted,  and  is  there- 
fore sufficient.  The  charge  that  the  minor 
was  permitted  to  "be"  there  certainly  does 
not  contradict  or  neutralize  the  one  that  he 
was  allowed  to  "loiter"  there.  The  fact  that 
the  appellant  suffered  and  permitted  the  mi- 
nor both  "to  loiter"  and  "to  be"  In  the  saloon 
cannot,  therefore,  weaken  the  charge,  or  ren- 
der it  Indefinite.  The  two  things  necessarily 
go  together.  If  the  minor  loitered  In  the  sa- 
loon, he  must  have  been  there,  and  not  in 
some  otho:  place,  at  the  time,  as  is  contended 
by  the  appellant  There  was  no  error  in 
overruling  the  motion  to  quash. 

It  Is  also  contended  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  Ap- 
pellant's counsel  insist  that  there  is  al>BO- 
lutely  no  evidence  to  sustain  the  charge  of 
Buffering  to  loiter.  In  this  we  think  counsel 
are  in  error.  At  least  one  witness  testified 
that  the  minor  named  in  the  affidavit  was 
suffered  to  remain  In  the  room  from  16  to 
20  minutes,  and  there  was  evidence  that  he 
so  remained  without  having  any  legitimate 
business  requiring  him  to  be  there.  From 
this  we  think  the  Jury  had  a  right  to  con- 
clude that  he  waa  suffered  to  "loiter"  there. 

The  court  instructed  the  Jury,  among  other 
things,  that  if  the  evidence  showed,  beyond 
a  reasonable  doubt  that  the  defendant  al- 
lowed, suffered,  or  permitted  Leroy  Cook  to 
loiter  in  his  saloon  or  place  of  business,  and 
if  the  Jury  tielieved  that  the  other  averments 
of  the  affidavit  were  proved  t>eyond  a  rea- 
sonable doubt,  then  the  length  of  time  dur- 
ing which  Cook  was  permitted  to  loiter  would 
not  be  material  It  is  Insisted  that  this  In- 
struction Is  erroneous  because  It  undertook 
to  tell  the  Jury  that  lu  order  to  constitute 
loitering.  It  does  not  make  any  difference 
how  short  a  time  the  minor  was  permitted 
to  remain  In  the  room.  We  do  not  so  con- 
strue the  instruction.  The  court  did  not  in- 
form the  Jury,  In  this  charge,  what  consti- 
tuted loitering,  but  told  them  that,  if  there 
was  a  loitenng,  the  length  of  time  during 
which  it  was  permitted  was  ImmateriaL  We 
see  nothing  improper  about  this  Instruction. 
If  the  appellant  desired  the  court  to  instruct 
the  Jury  as  to  what  constituted  loitering,  his 
counsel  should  have  requested  such  an  in- 
struction at  the  hands  of  the  court.  This 
was  not  done.  The  instruction  Is  good  as  far 
as  It  goes,  and  is  not  subject  to  the  objection 
stated. 

Appellant  complains  of  a  remark  made  by 
the  court  in  the  presence  of  the  Jury  in  rul- 
ing upon  a  question  of  the  admissibility  of 
some  testimony  of  Leroy  Cook,  the  talnor 
mentioned  In  the  affidavit  The  remark  ol>- 
Jected  to  is  as  follows:  "The  objection  is 
overruled  upon  the  ground  that  tliis  witneas, 
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Lero7  Cooir,  hua  teatlfled  for  the  defendant 
tn  this  oase,  and  hai  been  given  credit  as  a 
witness  by  the  defendant;  that  this  testi- 
mony Is  admitted  for  the  purpose  of  showing 
a  statement,  made  Immediately  after  this 
transaction,  thai  he  had  no  recollection  ot 
the  occurrence  testified  to  by  him,  for  the 
purpose  of  going  to  his  credit  as  a  witness 
and  his  credibility."  Counsel  for  appellant 
Insist  that  this  statement  of  the  court  was 
calculated,  or  had  a  tendency,  to  prejudice 
the  Jury  against  the  witness,  and  also  against 
the  counsel  for  appellant  We  do  not  see 
how  such  a  construction  could  be  placed  upon 
the  statement  of  the  !Ourt.  If  It  was  a  fact 
that  Cook  testified  for  the  defendant,  and 
that  he  had  made  statements  difTerlng  from 
those  be  was  making  In  his  testimony.  It  was 
proper  for  the  court  to  rule  as  It  did,  upon 
objection  being  made  to  such  contradictory 
testimony. 

These  are  all  the  errors  dlBcussed  by  coun- 
sel In  their  brief.  No  attack  is  made  upon 
the  validity  of  the  law  In  question,  and  we 
are  not  even  required  to  construe  the  same. 
We  find  no  error  in  the  record  for  which  we 
feel  authorized  to  reverse  the  Judgment 
Judgment  affirmed. 

<15  Ind.  App.  648) 

HEBROD  et  bI.  v.  STATE  ex  reL 

WHISTLBR.A 

(Appellate  Court  of  Indiana.     Marob  8,  1896.) 

▲OTioK  OH  Bond  —  Sdffioibkct  of  Evinaiica  — 
ArpiAU— RiviEw. 

1.  In  an  action  on  a  bond,  where  the  bond 
is  not  offered  in  crideoce,  and  there  is  no  proof 
of  its  contents,  the  court  should  direct  a  verdict 
for  defendants. 

2.  Though  all  the  evidence  is  not  in  the  rec- 
ord, qnestiona  of  fact  may  be  determined  on  ap- 
peal where  it  aiipears  that  the  omitted  evidence 
IS  not  necesbaiy  to  their  determination. 

Appeal  from  circuit  court,  Boone  county; 
J.  A.  Abbott,  Special  Judge. 

Action  by  the  state  of  Indiana,  on  the  rela- 
tion of  Thomas  Whistler,  guardian,  etc, 
against  John  J.  Herrod  and  others,  on  a  bond 
to  secure  the  performance  of  a  contract  to 
build  a  free  gravel  road.  From  a  Judgment 
for  plaintiff,  defendants  appeal.     Reversed. 

Ralston  &  Keefe,  for  appellants.  A.  J. 
Shelby,  for  appellee. 

OAVIN,  0.  J.  Appellee  sued  appellants  up- 
on a  bond  executed  (upon  its  face)  to  the 
board  of  commissioners  of  Hendricks  county, 
to  secure  the  performance  of  a  contract  to 
build  a  free  gravel  road.  The  bond  was  near- 
ly similar  to  and  executed  under  like  circum- 
stances with  those  sued  on  In  the  cases  of 
Faurote  t.  State,  110  Ind.  463,  11  N.  B.  472, 
and  Hart  v.  State,  120  Ind.  83,  21  N.  E.  654, 
and  24  N.  E.  151.  From  the  averments  of  the 
Complaint  we  learn  that  the  county  commis- 
sioners bad  ordered  the  construction  of  a  free 
gravel  road,  had  received  bids  therefor,  and 
had  directed  the  engineer  or  superintendent 

I  RebMurlng  denied.  44  N.  B.  37*. 


to  let  the  contract  to  Herrod  ft  Budd,  the  prhi- 

clpals  In  the  bond,  who  thereupon,  with  their 
sureties,  executed  the  bond  In  suit  It  Is  as- 
serted that,  by  the  mistake  of  the  commia- 
sloners.  It  was  made  payable  to  the  board,  in- 
stead of  to  the  state,  and  *Hhat  said  bond  Is 
not  In  terms  of  construction  as  required  by 
law,  as  said  bond  fails  to  allege  that  the  prin- 
cipals therein  named  should  pay"  the  laborers, 
material  men,  etc.  This  bond,  like  those  In- 
volved In  the  two  cases  cited,  was  executed, 
not  as  a  preliminary  bond  accompanying  the 
bid,  but  contemporaneously  with  the  letting 
of  the  contract  to  the  contractors.  Section 
6859,  Rev.  St  1894  (section  5095,  Rev.  St 
ISSl),  being  part  of  the  free  gravel  road  law, 
provides  for  the  letting  of  such  contracts  by 
the  engineer,  with  the  approval  of  the  board, 
to  the  lowest  bidder,  "who  shall  give  such 
reasonable  security  for  the  proper  perform- 
ance of  his  contract  within  the  time  and 
manner  prescribed  as  the  county  commis- 
sioners shall  deem  expedient"  Section  55S)2, 
Rev.  St  1894  (section  4246,  Rev.  St  1881),  be- 
ing part  of  a  statute  relating  to  public  con* 
tracts,  enacts  that  no  bid  for  building  any 
county  work  shall  be  received  or  entertained 
by  any  board  of  commissioners,  unless  it 
should  be  accompanied  by  a  sufflcient  bond, 
payable  to  the  state,  which  should  guaiantj 
the  performance  of  the  work  If  awarded  the 
bidder,  and  that  the  contractor  should  prompt- 
ly pay  all  debts  Incurred  therein,  including 
labor,  materials,  and  board  ot  laborers  there- 
on. By  section  1235,  Rev.  St  1894  (section 
1221,  Rev.  St  1881),  no  bond  taken  by  an  of- 
ficer In  the  discharge  of  his  duty  shall  be  void 
for  want  of  form  or  substance,  but  the  prin- 
cipal and  security  shall  be  bound  thereon  to 
the  full  extent  contemplated  by  the  law  re- 
quiring the  same;  and  in  all  actions  on  a  de- 
fective bond  the  plaintiff  may  "suggest  the 
defect  In  his  complaint  and  recover  to  the 
same  extent  as  If  such  bond,  recognizance,  or 
written  undertaking  were  perfect  in  all  re- 
spects." By  the  cases  of  State  v.  Sullivan,  74 
Ind.  121,  and  Dewey  y.  State,  91  Ind.  173,  it 
was  adjudged  that  the  board,  in  letting  con- 
tracts for  free  gravel  roads,  should  be  gov- 
erned by  section  5592,  Rev.  St  1894  (section 
4246,  Rev.  St  1881).  In  the  Faurote  Case,  su- 
pra, the  plaintiffs  Invoked  the.  aid  of  the  cura>- 
tive  statute  (secUon  1285,  Rev.  St  1894,  and 
section  1221,  Rev.  St  1881,  supra),  and  sought 
to  enforce  against  the  bondsmen  a  liability  to 
pay  laborers,  although  not  so  specified  in  the 
bond;  it  being  averred,  as  the  opinion  states, 
"that,  owing  to  a  mistake,  the  bond  was  made 
payable  to  the  board  of  commissioners,  in- 
stead of  to  the  state  of  Indiana,  and  that  it 
was  not  in  terms  conditioned,  as  the  law  re- 
quired, that  the  principals  therein  named 
should  promptly  pay  all  debts  incurred  in 
the  prosecution  of  the  work,  for  labor,  ma- 
terial," etc.  It  was  therein  claimed  by  the 
defendants  that  the  bond  was  executed  in 
pursuance  of  section  6850,  Rev.  St.  1894  (sec- 
tion 5095.  &ev.  St  1881),  which  required  only; 
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security  for  tbe  performance  of  tbe  contract, 
and  that  section  4246,  Kev.  St.  1881  (section 
S592,  Rev.  St  1894),  had  no  application  to  the 
case,  and  therefore  there  conld  be  no  resort 
to  the  curative  statute:  but  the  court  held: 
"Section  4246  (5592)  is  a  general  provision, 
and  applies  to  all  bonds  talcen  In  connection 
with  contracts  for  public  works,  which  txiards 
of  commissioners  are  authorized  to  malce. 
Section  5090,  Kev.  St  1881  (section  6859,  Rev. 
St  1894),  found  in  the  act  concerning  free 
tnmpilce  roads,  requires  tliat  a  bidder  for  the 
construction  of  any  part  of  such  road  shall 
give  reasonable  security  for  the  proper  per- 
formance of  his  contract  The  other  section 
referred  to  prescribes  8x>eciflcally  the  cliar- 
acter  of  an  bonds  to  be  taken  by  county  com- 
missioners upon  letting  contracts  for  the  con- 
stmcdon  of  county  works."  The  bond,  liav- 
Ing  been  taken  In  pursuance  of  a  public  stat- 
ute, falls  under  tbe  description  of  an  ofUciai 
bond,  and  is  subject  to  the  provisions  of  sec- 
tion 1221,  Rev.  St.  1881  (section  1235,  Rev. 
St.  1894).  It  was  therefore  proper  that 
the  defects  In  the  bond,  growing  out  of  tbe 
omissions  referred  to,  should  be  suggested  in 
the  complaint  When  the  defects  were  so 
suggested,  tbe  bond  could  be  recovered  on  to 
the  same  extent  as  if  it  had  been  in  all  re- 
spects a  perfect  statutory  bond  in  terms. 
The  complaint  was  therefore  held  good.  In 
the  Hart  ,Case,  supra,  the  supreme  court  held 
the  complaint  good  upon  the  authority  of  the 
Fanrote  Case,  the  averment  there  being  that 
the  omissions  were  by  reason  of  the  "scriv- 
ener's mistake,"  the  court  saying:  "The  bojxA 
was  given  pursuant  to  a  public  statute,  and, 
under  the  provisions  of  section  1221,  Rev.  St. 
1881  (section  1235,  Rev,  St  1894),  the  parties 
in  interest  had  a  right  to  have  mistakes  cor- 
rected, so  as  to  give  the  bond  the  effect  the 
law  intended  it  should  have."  The  court,  how- 
ever, held  the  evidence  insufficient,  and  de- 
clared: "We  find  no  evidence  of  any  mis- 
take in  the  preparation  of  the  bond,  and  we 
cannot  agree  with  tbe  view  of  counsel  that  tbe 
statute,  of  its  own  vigor.  Imported  conditions 
into  the  instrument  *  *  •  We  cannot  perceive 
any  legal  reason  upon  which  the  obligors  can 
be  held  in  this  action  without  evidence  that 
they  agreed  to  be  bound  for  debts  due  persons 
performing  labor  and  furnishing  material. 
*  •  •  Sureties  cannot  be  held  beyond  the 
plain  Import  of  their  obligation,  where,  as 
here,  tbe  obligation  is  clear  and  unambiguous 
on  Its  face,  without  some  evidence  of  an  in- 
tention or  agreement  to  be  Iiound  beyond  the 
terms  and  conditions  of  tl^eir  bond."  It  was 
further  held  that  the  board  had  a  right,  under 
section  6S59,  Rev.  St  1894  (section  5095,  Rev. 
St.  1881),  to  take  Just  such  a  bond  as  was 
taken,  and  that,  while  a  suggestion  of  mistake 
might  be  sufflclent  as  a  matter  of  pleading, 
there  must,  upon  trial,  be  evidence  of  the 
mistake,  or  the  plaintiff  must  fall. 

Counsel  for  appellee  rely  upon  the  Faurote 
Case,  which  they  say  Is  followed  and  approv- 
ed by  the  Hart  Case,  and  it  so  declares;-  and 
v.43N.B.no.2 — 10 


they  claim  they  have  averred  everything  aver- 
red in  either  of  those  cases,  and  should  not 
be  required  to  allege  anything  more,  and,  fur- 
ther, that  they  shpuld  not  be  called  upon  to 
Pirove  any  more  than  they  have  alleged. 
Counsel  for  appellants,  on  the  other  hand, 
argue  that  upon  the  principles  asserted  in  tbe 
Hart  Case,  the  bondsmen  cannot  be  held  lia- 
ble unless  they  had  "some  intention  or  agree- 
ment to  be  bound  beyond  the  terms  of  their 
bond";  and  that,  the  bond  being  just  such  a 
one  as  the  commissioners  were  authorized  to 
take,  the  curative  statute  cannot  be  invoked; 
and  that  there  Is  therefore  no  liability  be- 
yond the  terms  of  the  bond.  In  the  absence  of 
any  averment  of  mistake  upon  their  part;  and 
that  the  averments  in  the  complaint  should 
be  as  broad  as  the  proof  required  to  sustain 
it  Just  how  far,  if  at  all,  these  cases  con- 
flict, we  do  not  feel  called  upon  to  determine, 
since  this  case  must  be  reversed  upon  other 
grounds;  and  we  have  no  doubt  the  pleadings 
will  be  so  amended  upon  a  retrial  as  to  sbow 
mwe  clearly  the  character  of  the  bond  sued 
on  and  the  circumstances  under  which  it  was 
executed. 

One  cause  for  new  trial  is  based  upon  the 
court's  refusal,  at  the  close  of  tbe  evidence,  to 
Instruct  the  Jury  to  return  a  verdict  for  the 
defendants.  To  this  instruction  appellants 
were  entitled.  The  action  was  founded  up- 
on the  bond.  This  bond  had  not  been  offered 
in  evidence,  nor  bad  any  proof  of  its  contents 
been  made.  Without  it,  appellee  could  not 
recover.  It  is  the  duty  of  the  trial  court, 
whenever  there  Is  an  entire  failure  pt  proof 
upon  any  essential  fact,  to  direct  a  verdict 
against  the  party  thus  falling  to  make  his 
case.  Hodge  v.  Bank.  7  Ind.  App.  94,  34  N. 
E.  123;  Oleson  v.  Railway  Co.  (Ind.  Sup.)  42 
N.  E.  736;  RaUway  Co.  v.  Dunn,  138  Ind.  18. 
86  N.  B.  702,  and  87  N.  B.  546;  Wels  v.  City 
of  Madison,  75  Ind.  254;  2  Elliott,  Uen.  Prac. 
{  890.  It  is  true  the  bill  of  exceptions  does  not 
contain  all  the  evidence,  certain  documentary 
evidence  having  been,  according  to  the  certlfl- 
cate  of  the  Judge  In  the  bill,  lost  before  the 
longhand  manuscript  was  prepared;  but  it 
does  clearly  appear  from  the  bill  that  this 
bond  was  not  among  those  papers  lost,  and 
that  it  was  not  offered  In  evidence.  While  It  la 
a  general  rule  that  all  the  evidence  must  be 
In  the  record  to  enable  the  court  to  determine 
questions  arising  upon  the  evidence,  yet  It  is 
equally  well  settled  that  when  it  is  made 
plain  that  the  absent  evidence  did  not  affect 
the  point  Involved,  and  there  Is  sufficient  in 
the  bill  to  demonstrate  the  fact  of  the  error 
and  its  material  character,  then  the  court 
will  consider  the  question,  and  adjudge  a  re- 
versal thereon.  The  law  Is  thus  expressed  by 
Judge  Davis  In  Insurance  Co.  v.  Sisk,  9  Ind. 
App.  306,  36  N.  B.  659:  "It  is  true  there  are 
expressions  in  some  of  the  cases  where  there 
appears  to  bave  been  an  omission  from  the 
record  of  some  evidence,  however  Insignifi- 
cant such  omission  may  bave  been,  which 
seem  to  hold  that  no  qaestlon  with  relation  to 
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the  evidence  or  Instmctlons  can  be  consid- 
ered In  such  condition  of  tbe  record  under 
any  circumstances.  Such  statements  must  be 
limited  80  as  not  to  applj^  to  cases  where  It 
appears  that  the  omitted  evidence  was  not 
necessary  to  falriy  present  the  question  or 
questions  sought  to  l>e  raised."  To  same  ef- 
fect Is  Meyers  t.  Insurance  C!o.  (Ind.  App.) 
42  N.  E.  950.  Judgment  reversed,  with  in- 
structions to  sustain  the  motion  for  new 
trial. 

as  Ind.  App.  88) 

FRUCHEY  T.  BAGLESON.* 
(Appellate  Ckiurt  of  Indiana.  March  4,  1896.) 
Dbhial  ot  FRiTrLEOBS  OT  Inh — Coiipi.xii(T — Evi- 
dence— AOBNGT — OeNERAL  DeSIAL  —  DSPIKSES 
UNDBB— Depositionb— Erroh  Waived— Isvakot 
— Necbssahies  Obtained  bt  Aoiht— Writtbm 
Ihstruotions  —  What  Inclvoed  —  Bioniko  — 
judohbrt  os  intbhboaatorieb  ron  obstante. 

1.  A  complaiot  under  Rev.  St  1894,  U  3201- 
8293  (entitlius  all  persona,  equally,  to  ue  enjoy- 
ment of  the  'accommodation,  advantages,  facil- 
itiea  of  Inns,"  etc.,  and  making  any  person  deny- 
ing them  liable  in  damages),  which  alleges  that 
defendant  was  the  proprietor  of  a  certain  inn, 
and  denied  plaintiff,  a  minor,  "the  fnll  and  equal 
pTirUefiP  and  enjoyment  of  the  accommodation, 
adrantncK,"  etc.,  of  said  inn,  and  refused  to  al- 
low pluiutiff  tn  tt-ke  lodging  or  meals  there  be- 
cause he  was  a  colored  boy,  and  that  plaintiff 
was  willing  and  able  to  comply  with  all  lawful 
and  reasonable  rules  of  the  inn,  sufficiently  sped- 
fies  the  accommodation  of  which  plaintiff  was  de- 
prived, and  is  not  insufficient  in  that,  while  it 
shows  plaintiff  was  a  minor,  it  does  not  allege 
that  the  lodging  and  meals  applied  for  were  neces- 
saries. 

2.  In  an  action  for  the  statutory  penalty  for 
l)elng  depriTed  of  the  privileges  of  an  inn,  where 
the  complaint  alleges  that  they  were  denied  be- 
cause plaintiff  was  colored,  other  reasons  why 
they  were  denied  may  be  shown  in  defense,  un- 
der a  general  denial. 

3.  Objections  to  depoaitions,  for  error  ap- 
pearing on  their  face,  are  waived  if  not  urgM 
before  the  depositions  are  offered  in  evidence  on 
trial. 

4.  In  an  action  for  the  statutory  penalty  for 
being  deprived  of  the  privileges  of  an  Inn,  evi- 
dence that  the  plaintiff  was  one  of  a  football 
team,  which  by  invitation  was  visiting  another 
team  and  had  accepted  its  proffered  entertain- 
ment; that  the  manager  of  the  home  team  con- 
tracted with  defendant  for  their  entertainment 
is  sufficient  to  establish  the  agency  of  said  man- 
ager. 

5.  A  minor  is  liable  for  necessaries  procured 
by  an  agent  to  the  same  extent  as  If  procured  by 
himself. 

6.  In  an  action  for  being  deprived  of  the 
privileges  of  an  inn,  where  there  was  evidence 
that  plaintiff  was  a  meml>er  of  a  football  team, 
which,  by  invitation,  was  visiting  another  team 
beloni^g  to  the  same  association,  and  that  the 
manager  of  the  home  team  contracted  with  de- 
fendant for  their  entertainment,  it  was  no  re- 
versible errot  to  admit  oral  evidence  of  written 
rules  of  the  association  regulating  tiie  payment 
of  hotel  expenses  of  visiting  teams. 

7.  Where  the  court,  in  ruling  on  the  admis- 
sibility of  eTidence,  explained  his  ruling  in  the 
presence  of  the  jury,  such  statement  did  not,  as 
an  oral  iiistruction,  nave  to  be  given  in  writing, 
though  a  requect  that  all  instructions  be  given  bi 
writing  was  afterwards  made. 

8.  The  objection  that  the  trial  court  failed 
to  sign  instructions  given  on  its  own  motion  can- 
not t>e  urged  for  the  first  time  on  appeaL 

9.  ^ybe^e  a  statute  to  prevent  tiie  violation 
«f  a  private  right  provides  that  any  person  vio- 
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lating  it  shaU  forfeit  to  the  Individual  Injured  a 
sum  not  to  exceed  a  certain  amount,  and,  on  con- 
viction, abo  a  fine,  the  amount  to  be  forfeited  to 
the  individual  is  lot  affected  or  controlled  by 
his  actual  pecuniary  loss  or  damage. 

10.  Where  the  evidence  is  sufficient  to  sup- 
port tiie  verdict  foi  plaintiff,  and  the  answers  to 
interrogatories  are  not  in  conflict  with  it,  a  mo- 
tion by  defendant  for  judgment  on  the  interrog- 
atories notwithstanding  the  verdict  is  proper^ 
denied. 

11.  Under  Rev.  St  1894,  H  3291-3293,  en- 
tiUing  sU  persons  tqually  to  the  privileges  and  ac- 
commodations of  inns  and  other  public  houses, 
and  providing  a  penalty  to  be  paid  to  the  individ- 
ual for  their  denial,  one  who  denied  a  colored  per- 
son rights  solely  because  of  his  color  was  liaole, 
thoagh  he  offered  to  allow  him  to  eat  in  the  "or- 
dinary," separate  from  the  other  guests,  and 
though  the  demand  for  them  was  never  made  b^ 
the  colored  person  personally,  but  only  by  his 
agent 

12.  Where  a  statute  declaring  a  private  right 
provides  a  penalty  as  damages  to  the  individual 
to  whom  the  right  is  denied,  and,  on  conviction, 
a  fine,  the  denial  of  the  right  by  an  agent  renders 
the  principal  liable  for  the  penalty,  to  the  indi- 
vidual. 

Appeal  from  circnlt  court,  Montgomeiy 
county;  J.  F.  Humey,  Judge. 

Action  by  Preston  E.  Eagleson,  by  next 
friend,  against  John  B.  Fruchey.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Vancleave  &  Davis,  for  appellant.  J.  B. 
Wilson,  for  appellee. 

REINHARD,  J.  Tbe  appellee  brought  this 
action  against  the  appellant  to  recover  a  pen- 
alty for  an  alleged  violation  of  tbe  statute 
known  as  the  "Civil  Rights  Act"  (Bev.  St 
1894,  H  3291-3293;  Acte  1885,  p.  76).  Tbe 
first  and  second  sections  of  said  act  are  as 
follows: 

"Section  1.  All  persons  within  the  Jurisdic- 
tion of  said  state  shall  be  entiUed  to  the 
full  and  equal  enjoyments  of  the  accommoda- 
tions, advantages,  facilities  of  Inns,  restau- 
rants, eating-houses,  barber-shops,  public  con- 
veyances on  land  and  water,  theaters,  and  all 
other  places  of  public  accommodations  and 
amusement,  subject  only  to  the  conditions 
and  limitations  established  by  law  and  ap- 
plicable alike  to  all  citizens. 

"Sec.  2.  Any  poson  who  shall  violate  any 
of  the  provisions  of  the  foregoing  section  by 
denying  to  any  citizen,  except  for  reasons  ap- 
plicable alike  to  all  citizens  of  every  race  and 
color,  and  regardless  of  color  or  race,  tbe  fnll 
enjoyment  of  any  of  the  accommodations,  ad- 
vantages, facilities,  or  prlvll^es  In  said  sec- 
tion enumerated,  or  by  aiding  or  Inciting  snch 
denial,  shall,  for  every  sucb  offense,  forfeit 
and  pay  a  sum  not  to  exceed  one  hnndred 
dollara  to  the  penons  aggrieved  thereby,  to 
be  recovered  in  any  court  of  competent  Jorla- 
dlction  In  the  county  where  said  offense  was 
committed,  and  shall  also,  for  every  such  of- 
fense, be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined 
not  to  exceed  one  hundred  dollara,  or  shall 
be  imprisoned  not  mora  than  thirty  days  or 
both:  and  provided  further  that  a  Judgment 
In  favor  of  the  party  aggrieved,  «i  puniab- 
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ment,  or  committal  npon  an  indictment,  affl- 
davll^  <nr  informatl(H>,  shall  be  a  bar  to  fnr- 
tber  or  other  prosecution  or  suit" 

The  third  section  relates  to  the  subject  o^ 
jorors,  and  their  qoallficatlons,,  and  has  no 
bearing  upon  the  cjnestlons  Involved  in  this 
case.  . 

A  demurrer  to  the  complaint  was  overruled, 
and  this  ruling  constitute^  the  first  speclflcar 
tion  of  error.  The  complaint  alleges,  among 
other  tilings,  tliat  appellee  is  an  Infant  of  the 
age  of  18  years,  and  appears  by  Ills  next 
friend;  that  he  is  a  negro;  that  the  appel- 
lant is  the  proprietor  of  a  large  and  commo- 
dious inn  or  hotel  in  the  city ,  of  Crawforda- 
TiUe^  In  Montgomery  county,  Ind.;  that  said 
inn  or  hotel  is  known  as  the  "Nntt  House;'^ 
tliat  the  appellee,  on  or  about  the  29th  day 
of  October,  1894,  applied  for  lodging  and 
meals  at  said  Inn  or  hotel  of  the  appellant; 
that  at  said  time  the  appellee  was  clean, 
sober,  orderly,  and  well  beliaved,  and  was 
ready,  willing,  and  able  to  -comply  with  any 
and  all  lawful  and  reasonable  rules  of  said 
inn  or  hotel  of  the  appellant;  that  the  ap- 
pellant, seeing  and  knowing  that  the  appellee 
was  a  colored  boy,  and  of  African  descent, 
wholly  failed  and  refused  to  entertain  or 
allow  him  to  take,  lodging  or  meals  at  said 
inn  or  hotel,  giving  as  a  reason  or.  ^cuse 
therefor  that  appellee  was  a  negro  or  colored 
boy;  that  apiieilee,  on  account  of  his  color, 
was  by  the  appellant  refused  and  denied  ad- 
mission and  entertaiximent  at  said  inn  or 
hotel,  and  at  the  time  aforesaid,  and  on  ac- 
count of  ills  color,  was  denied  full  and  equal 
privileges  and  enjoyment  of  the  accommoda- 
tions, advantages,  facilities,  and  privileges 
of  said  inn  or  hotel  with  other  persons,  and 
for  no  other  reason  wliatever  than  that  he 
was  a  colored  lioy  as  aforesaid.  He  demands 
judgment  for  $100  damages.  Tlie  statute 
above  set  out  is  known  to  be  an  exact  copy 
of  an  act  of  congress  passed  in  1875,  and 
which  was,  in  part  at  least,  declared  uncon- 
stitutional by  the  supreme  court  of  the  Unit- 
ed States,  as  legislation  not  authorized  by 
congress.  Civil  Rights  Cases,  109  U.  S.  3, 
8  Sup.  Ct  18.  This  objection  would  not  be 
applicable,  of  course,  to  such  a  statute  passed 
by  the  legislature  of  a  state.  Nor  is  any 
attack  made  upon  the  constitutionality  or  va- 
lidity of  the  act  And  we  are  consequently 
relieved  of  the  duty  of  passing  upon  any 
jurisdictional  qnestlon,  as  preliminary  to  a 
determination  of  the  points  presented  by  the 
record. 

It  Is  earnestly  insisted  that  the  court  erred 
in  overruling  the  demurrer,  and  ttiat  the  com- 
plaint is  insufficient.  It  is  urged  that  it 
should  have  l>een  stated  what  were  the  ac- 
commodations, advantages,  and  privileges 
that  were  denied  the  appellee  by  the  appel- 
lant It  is  alleged  that  the  Nutt  House  was 
a  large  and  commodious  inn  or  hotel.  The 
word  "inn"  has  a  well-deflned  meaning. 
Among  the  definitions  given. of  the  word  by 
the  International  Dictionary  are  the  foUow- 


ing:  "A  boose  for  the  lodging  and  entortaln- 
ment  of  travelers  or  wayfarers;  a  tavern;  a 
public  house  or  hotel.  As  distinguished  from 
a  private  boarding  house,  an  inn  is  a  house 
for  the  entertainment  of  all  travelers  of  good 
conduct  and  means  of  payment,  as  guests, 
for  a  brief  period,  not.  as  lodgers  or  boarders 
by  contract."  Hence  the  charge  that  the 
place  was  an  inn  necessarily  implies  that  it 
afforded  accommodatlmis  for  the  traveling 
public,  such  as  public  hotels  and  taverns 
afford;  and  it  was  not  necessary  to  specify 
the  accommodations  wtilch  such  hotel  pos< 
sessed,  and  denied  to  the  appellee,  the  pre- 
sumption  being  that  th«y  were  the  ordinary 
accommodations,  of  boarding  or  lodgihg,  or 
both.  The  same  Iq  true  of  the  word  "hotel." 
It  Is  defined  by  the  same  authority  as  "a 
house  for  entertaining  travelers";  "an  inn  or 
public  house  of  the  better  class,"  It  was 
therefore  snfflcient  to  aver  that  tlie  appellee 
"was  denied  full  and  equal  prlvileees  and  en-, 
joyment  of  the  accommodations,  advantages^" 
etc,  of  said  inn  or  hotel,  with  other  persons. 
But.  the  averments  do  not  stop  here,  for  the 
complaint  also  alleges  that  the  appellant  fail- 
ed and  refused  to  allow  the  appellee  to  take 
lodging  or  meals  at  said  inn  or  hotel.  This 
is  sufficiently  siiecific  to  inform  the  appellant 
what  accommodations  It  was  claimed  the 
appellee  was  deprived  of.  The  federal  stat- 
ute of  the  same  import  as  our  own,  to  which 
we  tiave  already  referred,  was  interpreted, 
before  it  was  held  unconstitutional,  as  we  in- 
terpret this.  It  was  decided  not  necessary 
for  the  plaintiff,  in  his  complaint,  in  an  action 
under  that  statute,  to  aver  anything  more 
than  that  the  place  was  an  inn,  "as  that  is  an 
ancient  BngllBh  word,  with  a  fixed  and  de&- 
nite  legal  signification,  and  must  be  held  to 
be  so  used  in  the  statute."  Lewis  t.  Hitch- 
cock, 10  Fed.  4.  If,  OS  appellant's  counsel 
seem  to  insist  the  appellant  might  not  have 
been  able,  on  account  of  lock  of  room  or  other 
facilities,  to  entertain  the  appellee,  this  would 
be  a  matter  of  defense;  but  It  Is  expressly 
averred  that  appellee  was  denied  these  rights 
and  prlvUcses  because  lie  was  a  negro  or 
colored  boy,  and  hence  it  could  not  have  been 
true  that  he  was  turned  away  for  the  reason 
that  the  appellant  was  scarce  of  room  or 
other  accommodations.  This  defense  would 
therefore  liave  been  available  under  the  gen- 
eral denial. 

Appellant's  counsel  further  contend  that. 
Inasmuch  as  the  complaint  shows  the  appel- 
lee to  be  under  21  years  qf  age,  it  was  incum- 
bent upon  him  to  allege  and  prove  that  the 
meals  and  lodsiog  applied  for  were  neces- 
saries, etc.  The  appellant  doubtless  had  the 
right  to  demand  payment  for  his  accommo- 
dations in  advance,  and  was  not  required  to 
furnish  them  until  satisfactory  arrangements 
bad  been  made  to  secure  him  therein.  But 
It  does  not  appear  from  any  of  the  averments 
of  the  complaint  that  appellee  was  refused 
the  privileges  of  the  hotel  on  account  of  his 
failure  or  refusal  to  prepay  his  fare.    On 
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the  contrary,  the  sole  reason  for  such  re- 
fusal appears  to  have  been  his  color.  As  we 
said  in  connection  with  the  other  objection 
to  the  complaint,  If  the  appellant  refused  to 
receire  the  appellee  Into  his  hotel  for  any 
other  reason  than  that  of  his  color,  this 
would  be  a  matter  of  defense,  and  would 
probably  be  available  under  the  general  Is- 
sue. Moreover,  It  Is  alleged  that  appellee 
was  willing  and  able  to  comply  with  any  and 
aU  lawful  and  reasonable  rules  of  said  Inn 
or  hotel;  and  this  averment,  we  think,  would 
exclude  any  supposition  that  appellee  was 
debarred  on  account  of  failing  or  refusing  to 
comply  with  such  rules  or  regulations  as  the 
appellant  had  the  right  to  make  and  did 
make.  It  is  true,  as  appellant's  counsel  con- 
tend, that  penal  statutes  should  receive  a 
Strict  construction,  but  they  should  never  be 
construed  so  as  to  defeat  the  objects  for 
which  they  were  enacted.  This  trite  old 
rule,  which  the  supreme  court  of  Pennsyl- 
vania says  has  run  into  an  aphorism,  means 
no  more  than  that  acts  shall  not  be  brought 
within  the  scope  of  the  punishment  which 
the  courts  may  suppose  to  fall  within  the 
spirit  of  the  law,  though  not  within  its 
terms.     Com.  v.  Corke,  50  Pa.  St  201. 

We  have  examined  the  complaint  with  ref- 
erence to  all  the  objections  urged  against  it, 
and  our  conclusion  is  that  none  of  them  la 
well  taken. 

The  overruling  of  the  motion  for  a  new 
trial  is  assigned  as  error.  One  of  the  causes 
assigned  in  the  motion  for  a  new  trial  Is  the 
overruling  of  the  appellant's  motion  to  sup- 
press depositions.  The  motion  to  suppress 
was  based  upon  the  ground  that  the  answers 
to  the  questions  propounded  elicited  hearsay 
testimony  only.  The  objection  does  not  seem 
to  have  been  made  until  the  deposition  was 
offered  in  evidence;  Where,  as  in  this  case, 
the  objections  appear  on  the  face  of  the  dep- 
osition^ the  motion  to  suppress  must  be 
made,  and  a  decision  had,  before  the  begin- 
ning of  the  trial,  or  it  will  not  be  error  to 
overrule  such  motion.  Newman  y.  Manning, 
89  Ind.  422.  The  same  rale  is  applicable  to 
other  objections  made  to  the  depositions. 

Charles  B.  Kern,  a  witness  for  the  appel- 
lee, was  examined,  and  testtlfled  that  he  was 
a  student  at  Wabash  College,  in  Crawfords- 
ville,  and  was  the  manager  of  the  Wabash 
football  team,  and  as  such  went  to  the  hotel 
of  the  appellant,  and  made  arrangements  for 
the  entertainment  of  the  members  of  the  In- 
diana University  football  team,  which  was 
to  play  football  on  the  day  when  the  alleged 
expulsion  is  claimed  to  have  occurred,  the 
price  of  such  entertainment  and  boarding 
having  been  previously  agreed  upon;  that 
the  Indiana  University  team,  of  which  appel- 
liee  was  a  member,  came  to  Crawfordsvllle 
as  per  agreement,  but  were  not  entertained 
at  appellant's  hotel;  that  appellee  was  pres- 
ent at  Crawfordsvllle  with  said  Indiana  Uni- 
versity team.  The  witness  was  then  asked 
to  state  if  he  bad  any  conversation  with  the 


proprietor  of  the  hotel,  or  any  one  acting  In 
his  stead,  as  manager  of  the  hotel,  concern- 
ing the  appellee.  An  objection  to  this  ques- 
tion was  interposed  by  the  appellant,  for  the 
reason  that  it  had  not  been  shown  that  the 
witness  on  the  stand  was  the  agent  of  the 
appellee,  and. duly  authorized  to  go  to  the 
proprietor  of  the  hotel  In  question  and  make 
arrangements  for  bis  entertainment  It  ap- 
pears, when  all  the  evidence  Is  considered  to- 
gether, that  on  this  particular  occasion  the 
Wabash  stude&ta  belonging  to  the  football 
team  of  that  institution  had  arranged  to  en- 
tertain the  Indiana  University  team  at  the 
appellant's  hotel,  and  that  the  latter  had  ac- 
cepted an  invitation  from  the  former  to  be 
so  entertained.  The  appellee,  as  a  member 
of  the  Indiana  University  team,  appears  to 
have  acquiesced  In  such  arrangement,  and  to 
have  been  willing,  In  common  with  his  fel- 
low students  of  the  Indiana  University  team, 
to  be  thus  entertained.  This,  In  the  ab- 
sence of  any  countervailing  evidence,  suffi- 
ciently established  an  agency.  For  the  pur- 
pose of  arranging  for  the  entertainment  of 
the  Indiana  University  team,  the  manager 
of  the  Wabash  team  was  the  agent  of  the 
former,  and  of  each  and  every  member  there- 
of, and  the  appellee  had  a  right  to  prove  by 
him  that  the  appellant's  manager  or  clerk 
refused  to  allow  the  appellee  the  privilege  of 
eating  or  lodging  In  the  hotel  because  he  was 
a  negro.  An  agency  may  be  established  by 
circumstantial  evidence,  the  same  as  any 
other  fact  In  Issue  may  be  proved.  Railway 
Co.  V.  Adamson,  U4  Ind.  282,  15  N.  B.  6. 
The  testimony  objected  to  was  properly  al- 
lowed to  go  to  the  jury.  It  was  proper  to 
prove  that  the  clerk  of  the  hotel  refused  to 
extend  to  the  appellee  the  privileges  of  the 
hotel  on  account  of  his  being  a  negro.  The 
suggestion  that  appellee  was  incapable,  on 
account  of  his  minority,  of  appointing  an 
agent,  is  hardly  entitled  to  serious  considera- 
tion. A  minor  is  liable  for  such  things  as 
are  necessary  to  his  support  and  comfort 
comporting  with  his  station  in  life.  Price  v. 
Sanders,  60  Ind.  310.  Nothing  appears  which 
goes  to  show  that  the  accommodations  sought 
by  the  appellee  were  not  such  as  he  would 
have  been  liable  for  as  for  necessaries. 
Hence,  If  he  could  bind  himself  at  all,  as  we 
think  he  could  do,  he  could  bind  himself  by 
an  agent  But  this  was  not  the  ground  of 
appellant's  refusal  to  admit  talm  to  the  privi- 
leges of  the  hotel.  He  could  have  demanded 
his  pay  in  advance,  as  we  have  already  Indi- 
cated, but  be  denied  the  appellee  the  privi- 
leges of  the  house  because  he  was  a  negro, 
and  not  because  he  was  a  minor,  or  because 
he  refused  to  pay  in  advance. 

The  appellant  insists  that  error  was  com- 
mitted by  the  refusal  of  the  court  to  strike 
out  of  the  testimony  of  the  witness  Kern  all 
that  he  stated  concerning  the  rule  of  the 
Indiana  Football  Association,  with  reference 
to  expenses  for  traveling  and  hotel  fare. 
There  was  no  harmful  error  in  this  rulinc 
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TIw  fact  that  there  was  Miaewhere  In  exist- 
ence  a  writing  containing  tbls  rule  did  not, 
under  the  drcomBtancee,  render  it  barmful 
to  prove  the  substance  of  the  rule  by  parol, 
together  with  the  fact  that  the  team  with 
which  appellee  was  associated  acted  under 
the  terms  of  this  rule  on  the  occasion  in 
question.  The  same  may  be  said  of  the  dis- 
position hy  the  court  of  the  motion  to  re- 
quire the  appellee  to  produce  the  written 
rule  of  the  Indiana  Football  Association,  ac- 
c<Mrdlng  to  which  the  local  team  pays  the  ex- 
penses of  the  visiting  team,  and  the  man- 
ager of  the  kx».l  team  makes  the  arrange- 
ments for  the  visiting  team.  The  court  did 
not  commit  any  reversible  error  In  overrul- 
ing this  motion.  The  rule  In  question  play- 
ed a  Teiy  unimportant  part  In  the  testimony. 
The  main  thing  was  that  In  this  partlcniar 
instance  the  local  team  did  defray  the  ex- 
penses, and  Kern,  the  manager  of  the  local 
team,  did  arrange  for  the  entertainment  of 
the  visitors.  Including  the  appellee.  Wheth- 
er this  was  done  according  to  a  certain  role, 
or  Independently  of  any  rule,  could  not  have 
the  slightest  bearing  upon  the  result  of  the 
trial;  and.  If  It  had  been  shown  that  no  such 
rule  existed,  the  agency  could  still  be  proved 
by  showing  that  Mr.  Kern  made,  or  attempt- 
ed to  malEei  arrangements  for  the  board  and 
lodging  of  the  visitors,  by  and  with  their  con- 
sent. To  say  the  very  least,  therefore,  there 
could  have  been  no  harm  In  the  court's  rul- 
ing, and  the  error.  If  any.  Is  not  such  as 
would  warrant  .us  in  disturbing  the  Judg- 
ment. 

Complaint  is  furtfa'v  made  by  appellant's 
counsel  that  the  court  gave  to  the  jury  an  oral 
Instruction,  when  the  appellant  requested 
that  an  the  Instructions  be  given  in  writing. 
If  this  ruling  were  shown  by  the  record  to 
have  been  made  as  stated,  there  would  doubt- 
less be  reversible  error.  Sellers  v.  City  ot- 
Oreencastte,  184  Ind.  845,  34  N.  B.  584;  Brad- 
wsy  V.  Waddell,  85  Ind.  170.  But  the  record 
does  not  sustain  the  appellant  in  bis  com- 
plaint It  only  shows  that  during  the  prog- 
ress of  the  trial,  and  before  the  court  In- 
structed the  Jury,  the  court  made  a  ruling  up- 
on certain  testimony  as  to  agency,  in  which  a 
renjark  was  made,  In  the  presence  of  the  Ju- 
ry, to  the  effect  that  the  court  understood  the 
law  to  be  that  a  party  might  make  a .  con- 
tract for  another  party,  if  the  latter  accepted 
It,  and  that  if  Mr.  Kem,  after  having  made 
anangeaients  foi  the  appellee  to  stop  at  the ' 
Nutt  House,  had  told  appellee  about  It,  and 
the  latter  accepted  and  acted  upon  It,  an  agen- 
cy was  established.  If  we  understand  appel- 
lant's counsel  correctly,  they  indst  that  be- 
cause, before  the  argument  began,  they  re- 
quested the  court  to  instruct  the  Jury  in  writ- 
ing, and  because  this  statranent  of  the  court 
was  equivalent,  to  an  oral  charge  to  the  Jury, 
it  W9S.  a  violation  of  the  rule  above  referred 
t9,— that;  when,  the  court  is  requested  to  in- 
struct the  Jury  in  writing,  it  must  giT«  all  Its 
Instructions  to  writing.     This  conteoUon  can- 


not prevafl.  nte  court  certainly  has  a  right 
to  make  a  ruling  upon  the  admissibility  of 
testimony,  or  upon  any  other  question  that 
may  arise  in  the  course  of  the  trial,  and  to 
give  Its  opinion  as  to  the  law  governing  the 
same.  Sometimes  It  might  be  best  If  such 
rulings  were  made  or  such  opinion  given  in 
the  absence  of  the  Jury,  but  whether  the  Ju- 
ry should  be  temiwrarily  withdrawn,  or  not, 
at  such  times,  must  be  left  largely  to  the 
sound  discretion  of  the  trial  Judge.  But  we 
do  not  think  any  erroi-  has  been  Shown  in  this 
instance.  If  nisi  prius  Judges  can  be  restrict- 
ed in  their  rulings  upcm  questions  arising  dur- 
ing the  progress  ol  the  trial  to  a  bare  an- 
nouncement, either  sustaining  or  overruling 
the  objection  Interposed,  without  being  per^ 
mitted  to  state  th^  understanding  of  the 
rule  of  law  applicable  to  the  question  in  hand, 
they  have  Indeed  ceased  to  exercise  Judicial 
functions,  and  are  reduced  to  the  position  of 
mere  umpires  or  referees.  There  may  be,  and 
doubtless  are.  Instances  where  Judges  have 
abused  their  authority  by  improper  expres- 
sions or  stateicfents  made  in  the  presence  of 
the  Jury,  but  no  such  abuse  has  been  shown 
here. 

It  is  also  insisted  that  error  was  committed 
because  the  trial  Judge  ftified  to  sign  instmc- 
tions  numbered  1  and  2,  given  on  bis  motion. 
We  do  not  see  how  this  omission  could  have 
harmed  the  appellant  There  is  no  dalm  that 
the  Instructions  in  the  record  are  not  Identical 
with  those  given  by  the  court,  and  the  signa- 
ture of  the  Judge  could  not  have  made  them 
more  authentic.  It  may  be  that  the  require- 
ment that  the  Judge  must  sign  the  instruc- 
tions is.  In  a  sense,  mandatory.  'Silver  v. 
Parr,  115  Ind.  113,  17  N.  B.  114.  But  this 
is  so  only,  we  think,  for  the  purpose  of  get- 
ting such  instructions  into  the  record.  If  the 
instructions  referred  to  are  not  properly  ih 
the  record,  for  the  want  Of  the  signature  of 
the  Judge,  the  appellant  is  In  no  position  to 
complain.  That  objection  would  come  more 
qppropriately  from  the  other  side.  If,  how- 
ever, error  can  be  predicated  upon  the  refusal 
of  the  court  to  sign  the  instructions,  we  think 
the  complaining  party  should  Insist  upon,  and 
obtain  from  the  court,  a  ruling  upon  the  sub- 
ject either  granting  or  overrallng  the  mo- 
tion to  have  the  instructions  signed,  and  in 
case  of  a  denial  the  record  should  show  an  ex- 
ception. This  Is  but  fair  to  the  court  as  In 
that  case  Its  attention  would  be  Specifically 
directed  to  the  request  for  signing  the  in- 
structions disconnected  from  any  other.  The 
mere  omission  by  the  court  to  sign'  cannot  be 
taken  as  an  adverse  rsling.  It  does  not  ap- 
pear in  the  present  case  that  the  court  ruled 
that  appellant  was  not  entitled  to  have  the  In- 
structions signed,  nor  'was  there  any  except 
tioD  taken  by  appeHaht  because  the  Judge 
mnltted  to  affix  his  signature  thereto. 

.▲ppeUaat  requested  the  court  to  Ifistmct 
the  Jtiry  that  "where'  a  'Wrong  has  been  com- 
mlttedt'--ana  that  wrong  is  subject  to  be  pun- 
ished -as.  a'  crime,-  by  the'  statute  law,  as  tm 
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this  cue,  the  plaintiff  cannot  recover  more 
damages  than  he  has  actually  proven,  to  the 
amount  of  one  hundred  dollars."  The  refus- 
al of  the  court  to  give  this  Instruction  Is  as- 
signed as  a  cause  for  a  new  trial.  While,  as 
an  abstract  legal  rule  In  damage  cases  on  ac- 
count of  torts  of  this  character.  It  may  be  true 
that  only  compensatory  damages  may  be  re- 
covered, such  rule  has  no  application  to  the 
case  in  hand.  Where  damages  are  claimed 
In  an  ordinary  action  of  tort,  the  rule  Is  well 
settled  that  no  punitive  or  vindictive  damages 
may  be  assessed.  If  the  criminal  law  would 
reach  the  <^ense.  But  the  case  at  bar  Is  not 
an  ordinary  common-law  action  of  tort  In- 
deed, the  entire  recovery,  if  any,  may  be  said 
to  be  in  the  nature  of  punitive  damages.  The 
action,  is  to  recover  a  statutory  penalty  for  a 
violation  of  certain  statutory  provisions,  and 
the  right  of  recovery  is  based  solely  upon 
those  provisions;  the  penalty  varying  with 
the  aggravation  or  enormity  of  the  wrong, 
rather  than  according  to  the  amount  of  pe- 
cuniary loss  or  actual  damages  sustained  by 
the  plaintiff,  although  the  idea  of  compensa- 
tion also  enters  into  the  loss.  Such  statutes 
as  the  one  upon  which  this  action  is  founded 
may  be  said  to  be  both  penal  and  remedial  In 
their  nature.  Black,  Interp.  Laws,  i296. 
They  Inflict  a  penalty,  but  the  penalty  inures 
to  the  Injured  party  as  a  recompense  f<»:  the 
wrong  inflicted  upon  him  by  the  defendant 
There  was  no  error  in  refusing  to  give  the  in- 
struction aslced. 

The  juiy'N  answers  to  Interrogatories  are 
not  in  conflict  with  the  general  verdict  There 
was  therefore  no  error  in  overruling  appel- 
lant's motion  for  judgment  on  the  answers 
to  the  Interrogatories,  notwithstanding  the 
general  verdict  For  the  same  reason,  the 
court  did  not  ^rr  in  sustaining  appellee's  mo- 
tion for  judgment  on  the  general  verdict. 

The  evidence  fairly  supports  the  verdict 
It  deariy  shows  that  the  appellee  was  denied 
the  privileges  of  appellant's  hotel  because  be 
was  a  negro,  and  for  no  other  reason.  Had 
appellant  placed  his  refusal. to  extend  equal 
hotel  privileges  to  appellee  upon  the  ground 
that,  the  latter  refused  to  comply  with  the 
reasonable  regulations  of  the  hotd,  or  that 
he  was  not  cleanly,  or  was  otherwise  an  im- 
proper person  to  enjoy  such  privileges  or  to 
be  brought  in  contact  with  the  other  guests 
of  the  hotel  the  argument  of  appellant's 
counsel  would  be  entitled  to  great  weight 
But  the  evidence,  so  far  from  establishing 
these  facts,  clearly  tends  to  show  that  appel- 
lee was  a  young  man  of  correct  habits,  gen- 
tlemanly and  polite  in  bis  deportment  and  of 
much  more  than  ordinary  Intdllgence;  being 
a  junior  in  the  State  University,  at  the  age 
of  18  years.  Bven  If,  as  appellant's  counsel 
contend,  the  clerk  of  the  hotel  agreed  to  pa> 
mit  appellee  to  stop  there  on  condition  that  he 
would  take  his  meaU  in  the  "ordinary,"  and 
away  from  the  other  guests,  it  would  be  a 
denial  of  equal  privileges,  such  as  the  stiitnte 
eqntemplates,  and  the  fact,  of  such  denial 


tends  to  sopfport  the  averments  of  the  com- 
plaint Ferguson  v.  Gies,  82  Mich.  35S,  4& 
N.  W.  718.  Nor  do  we  think  the  evidence 
fails  because  the  appellee,  when  he  learned 
from  the  manager  of  the  team  that  the  hotel 
refused  to  entertain  him  upon  equal  teraos 
with  the  other  members  of  the  team,  did  not 
go  to  the  derk  or  manager  of  the  hotel  to  In- 
sist upon  his  rights.  When  he  learned  of  the 
denial  to  his  agent  appellee  Was  not  required 
to  repeat  the  demand  for  acoommodaticHis  in 
person,  at  the  risk  of  being  subjected  to  ad- 
ditional humiliation.  We  cannot  under  well- 
settled  rules,  disturb  the  case  cm  the  evidence. 

Reference  is  made  by  counsel  for  appellant 
to  the  cases  holding  that  laws  providing  for 
the  education  of  colored  children  in  separate 
schools  are  not  nnconstitntional.  State  v. 
Gray,  93  Ind.  303,  State  v.  Ombb,  85  Ind. 
213;  Cory  v.  Carter,  48  Ind.  827.  It  Is  ar- 
gued from  this  that  tbe  mere  separation  of 
white  and  colored  guests  at  hotds  would  not 
be  unlawfuL  It  is  certainly  strange  logic  to 
say  that  because  the  legislature  has  the  pow- 
er to  enact  laws  looking  to  the  establishment 
of  separate  schools  for  colored  children,  there- 
fore the  legislature  has  no  power  to  provide 
by  law  that  no  discrimination  shall  be  made 
by  hotels  or  other  public  places  between  cit- 
izens on  account  of  th^r  color  or  race.  In  the 
privileges  ox  accommodations  afforded  by  the 
keepers  of  such  phices.  The  statute  up<m 
which  this  action  is  based  was  in  no  wise 
constmed  or  brought  into  consideration  in  con- 
nection with  the  questions  settled  In  the  cases 
cited,  and  they  are  in  no  sense  authorities  in 
support  of  appellant's  contention.  In  the 
cases  cited  it  was  held  that  school  trustees 
were  given  the  discretion,  by  statute,  to  sep- 
arate the  white  from  the  black  children,  in 
proper  cases,  while  the  statute  now  under  ccn- 
struction  expressly  denies  the  right  to  make 
any  discrimination  on  account  of  colw  or  race. 

Appellant  further  contends  that  the  verdict 
is  "contrary  to  law."  The  form  of  the  ver- 
dict is  criticised,  but  we  think  It  snflBcient 

Nor  can  there  be  anything  in  the  objection 
that  as  this  is  a  penal  statute  the  violation 
cannot  occur  through  an  agent  such  as  the 
manager,  or  clerk  of  an  hotel,  acting  for  the 
proprietor  or  owner.  The  rule  contended  tat 
is  applicable  to  criminal  cases  only,  and  can- 
not be  invoked  in  a  civil  action,  though  such 
action  be  based  upon  a  penal  statute.  The 
rule  in  such  cases  is  the  same  as  in  other 
cases  where  the  relation  of  master  and  serv- 
ant subsists.  The  master  Is  responsible  for 
the  acts  of  his  servant  in  the  course  of  the 
master's  business.  Thus,  in  actions  tor  dvll 
damages  under  a  statute  giving  a  right  to 
such  damages  against  any  person  at  persons 
who  cause  the  Intoxication  of  the  purchaser  of 
Intoxicating  liqoors.  In  whole  or  In  part  the 
liability  extends  to  cases  where  the  sale  was 
made  by  a  clerk  or  agent  of  the  proprietor  of 
the  saloon  or  place  in  which  the  liquor  was 
sold,  and  this  Is  true  even  if  the  sale  was  In 
direct  violation  of  the  express  orders  of  such 
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proprietor.  8  Am.  &  Bog.  Enc.  Law,  268,  and 
-cases  cited  In  notes. 

It  was  not  auob  miscondtiet  as  amonntsto 
reverelble  error  tbat  one  of  appellee's  counsel 
cautioned  the  Jury  tbat  appellant's  attorney 
had  filed  Interrogatories  for  them  to  answer, 
and  that  the  Jury  should  be  careful  to  have 
their  answers  conform  to  the  verdict.  The 
further  statement  by  ooonsel  that  the  inter- 
rogatories were  given  the  Jury  to  "catch 
them"  was  perhaps  Improper,  and  should 
have  been  so  decided  by  the  court;  but  the 
appellant  Is  not,  for  that  reason  alone,  enti- 
tled to  a  reversaL  It  does  not  appear  that 
the  court  was  requr.sted  to  correct  the  alleged 
Injury  done,  and  that  the  appellant  excepted 
to  the  refusal.  Railroad  Co.  v.  Champion,  9 
Ind.  App.  610,  86  N.  E.  221,  and  87  N.  E.  21. 

This  disposes  of  all  the  questions  presented 
1>y  the  record.  We  find  no  reversible  error. 
Judgmoit  affirmed. 


Ot  Ind.  App.  n4) 

J.  F.  SEIBBRIiINQ  &  CO.  v.  NEWLON.^ 

^Appellate  Coart  of  Indiana.     March  4,  1896.) 

Appbai. — Hakmlbss  Error — Salb  — WABRiLHTT — 

Writtbn  Notice  bt  Vbndib. 

1.  OremiUng  %  demurrer  to  a  bad  paragraph 
of  answer  U  harmless  error  where  it  affirmatiTe- 
ly  appears  that  plaintiff's  liability  was  determin- 
ed nnder  other  paragraphs  thereof. 

2.  In  an  activn  for  the  price  of  a  machine 
sold  with  warrant  on  contract  reqoiring  the 
vendee,  if,  after  trial,  it  failed  to  do  good  work, 
to  give  immediate  notice  in  writing  to  the  ven- 
-dor,  who  was  then  to  have  time  to  put  it  in  order, 
juid,  if  it  failed,  T-as  to  furniah  a  new  machine 
or  rctmn  the  price  paid,  it  appeared  that  plain- 
tiff's agent  for  "selling,  adjusting,  setting  up, 
and  otherwise  managing  in  the  sale"  was  pres- 
ent at  the  first  trial,  and,  on  its  failing  to  work, 
lusnccessfuily  tried  to  fix  it,  and  then  told  plain- 
tiff to  try  it  again,  and  that,  if  It  did  not  then 
work,  to  retnrn  it;  that  defendant  gave  it  an- 
«ther  trial,  and,  as  it  still  failed  to  work,  return- 
ed it.     Held,  that  written  notice  was  waived. 

Appeal  from  circuit  court,  Washington 
county;  S.  B.  Voylcs,  Jndg& 

Action  by  J.  F.  Seiberllug  &  Co.  against 
Samuel  Newlon.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.     Affirmed. 

Harvey  Morris,  Alspaugb  &  Lawler,  and 
John  A.  Bradley,  for  appellant.  Zarlng  & 
Hottel,  for  appellee 

BOSS,  J.  The  appellant  sued  appellee  to 
recover  the  purchase  price  of  an  Empire  reap- 
ing machine  sold  by  it  to  him,  and  warranted 
to  do  good  work.  The  contract  of  sale  was 
reduced  to  writing,  and  was  the  basis  of  ap- 
pellant's action.  To  the  complaint,  appel- 
lee filed  an  answer  of  several  paragraphs,  to 
each  of  which  demurrers  for  want  of  facts 
were  filed  and  overruled  by  the  court,  and 
exceptions  reserved  to  such  rulings.  The 
appellant  filed  replies  to  the  special  answers, 
and,  upon  the  Issues  thus  Joined,  the  cause 
was  submitted  to  the  court  for  trial.  At 
the  request  of  the  appellant,  the  court  made 
-a  special  finding  of  facts,  with  conclusions 

1  Rebearlng  deaisd. 


Of  law  tliereon.  From  a  Judgment  rendered 
in  favor  of  the  defendant,  the  plaintiff  ap- 
peals. 

The  first,  second,  third,  and  fourth  spedfl- 
cations  of  error  assigned  relate  to  the  rulings 
of  the  court  below  upon  the  demurrers  to 
the  appellee's  answer.  The  second  specifi- 
cation seeks  to  question  the  sufficiency  of 
the  third  paragraph  of  the  answer,  but,  in- 
asmuch as  the  court  makes  its  finding  ex- 
pressly under  the  other  paragraphs,  the  er- 
ror In  overruling  the  demurrer  to  the  second 
paragraph,  if  we  concede  that  paragraph  to 
be  bad,  was  harmless.  The  second,  fourth, 
and  fifth  paragraphs  are  the  same.  In  sub- 
stance,  as  those  recently  held  good  In  the 
case  of  J.  F.  Seiberling  &  Co.  v.  Rodman, 
14  Ind.  App.  — ,  43  N.  E.  88. 

The  material  facts  found  by  the  court  with- 
in the  issues  Joined  are,  in  substance,  as 
follows:  That  the  appellant,  a  corporation 
engaged  In  the  manufacture  and  sale  of  ma- 
chinery, on  the  30th  day  of  May,  1893, 
through  Its  local  agent,  John  G.  Onibb, 
resident  In  Washington  county,  Ind.,  who 
had  the  "selling,  adjusting,  setting  up,  and 
otherwise  managing  In  the  sale  or'  appel- 
lant's combined  reaper  and  binder,  known 
as  tfaa  "Empire  Machine,"  sold  to  the  appellee 
one  of  its  machines,  for  which  he  agreed  to 
pay  one  hundred  and  twenty  dollars  on  the 
1st  day  of  September,  1893,  the  contract  of 
sale  having  been  reduced  to  writing  and 
duly  signed  by  the  parties.  In  the  contract 
of  sale,  the  appellant  warranted  the  machine 
to  be  well  made,  of  good  material,  and.  If 
properly  managed,  to  do  good  work;  and  it 
was  provided  that  the  appellee  should  use 
the  machine  one  day  In  the  harvest  field 
to  give  it  a  fair  trial,  he  to  see  that  It  was 
properly  managed,  and  if,  upon  such  trial,  It 
did  not  do  good  work,  he  was  "to  give  writ- 
ten notice,  both  to  the  agent  from  whom  he 
received  the  machine  and  to  J.  F.  Seiberling 
&  Co.,  Akron,  Ohio^"  stating  wherein  it  fail- 
ed to  do  good  work,  and  to  allow  appellant 
reasonable  time  to  get  to  the  machine  and 
remedy  the  defect,  If  any;  and.  If  appellant 
then  failed  to  make  It  do  good  work,  appel- 
lant should  either  give  him  a  new  machine, 
or  refund  the  money  paid,  or,  in  case  he  had 
given  notes  therefor,  to  cancel  his  notes. 
That  the  continued  possession  of  the  ma- 
chine after  trial  was  to  be  conclusive  evl' 
dence  that  it  filled  the  warranty.  On  the 
23d  day  of  June,  1893,  the  appeUant  deliv- 
ered the  machine  to  the  appellee  at  Salem; 
and  he  took  It  to  his  farm,  and  on  the  28th 
day  of  June,  In  the  presence  of  appellant's 
selling  agent,  gave  the  machine  a  fair  trial, 
and  it  failed  to  do  good  work  (the  court 
finding  specifically  wherein  it  failed  to  do 
good  work).  And  that  appellant's  agent  tried 
to  remedy  the  defects,,  and  to  make  the  ma- 
chine work  properly,  and  do  good  work,  but 
that  he  foiled  to  succeed.  That  said  agent, 
seeing  the  imperfect  work  the  machine  was 
doing,  urged  appellee  to  continue  the  trial. 
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"alleging  that  as  the  paint  wore  off.  and  If 
fteely  oiled,  the  machine  would  work  all 
right."  That  appellee  complied  with  the  re> 
gnest,  and  continued  the  trial  on  the  three 
succeeding  days,  daring  a  part  of  which 
time  appellant's  agent  was  present,  but  the 
machine  still  continued  to  do  bad  and  an- 
satisfactory  work.  That  said  agent  again 
undertook  to  remedy  the  defect,  but  failed, 
and  then  told  appellee  to  give  it  another 
trial,  and.  if  it  did  not  do  better  work,  for 
him  to  return  it.  That  appellee  gave  it  an- 
other triaL  and  It  failing  to  do  good  work, 
on  the  5th  day  of  July,  1883,  he  "duly  maUed 
a  notice  in  writing  to  plaintiff  (appellant)  at 
▲kron,  Ohio,  stating  therein  that  the  ma- 
chine in  controversy  did  not  do  the  work  as 
It  was  warranted  to  do,  and  that  It  was 
worthless,  and  proposing  to  return  it,  and 
on  same  day  handed  to  said  Grubbs  (appel- 
lant's agent)  a  written  notice  of  similar  im- 
port, and  at  same  time"  proposed  to  return 
the  machine,  which  he  did  on  the  following 
day,  returning  it  to  the  place  where  he  had 
received  It  On  the  8th  day  of  July,  the  ap- 
pellant answered  the  notice  sent  to  it  by 
appellee,  saying  that  It  "claimed  the  right  of 
reasonable  notice,"  and  that  It  could  and 
would  put  the  machine  In  good  order,  and 
make  it  do  good  work;  and,  on  the  11th  day 
of  July,  appellant's  general  agent,  Mr.  E.  E. 
Bollyard,  called  upon  appellee,  and  asked 
him  to  take  the  machine  back  to  his  farm, 
and  give  it  further  trial,  bat  he  refused. 
The  court  further  finds  that  the  machine 
was  80  badly  made  that  It  could  not  be  made 
to  do  good  work  without  remodeling  and  re- 
construction. There  Is  also  a  finding  of  a 
demand  by  appellant,  and  a  refusal  by  ap- 
pellee, of  payment  of  the  purchase  price. 

niat  the  warranty  relied  upon  by  appellee 
was  made  conditional  and  dependent  upon 
the  compliance  on  his  part  with  certain 
thingrs  to  be  performed  by  him  was  decided 
In  the  case  of  J.  F.  SeiberlIng  &  Co.  v.  Rod- 
man, supra.  The  object  of  the  stipulation 
requiring  notice  to  be  given  In  writing,  both 
to  the  selling  agent  and  the  company,  was 
evidently  for  the  purpose  of  making  sure  that 
an  opportunity  sliould  be  had  to  remedy  any 
defects  which  might  be  found  In  the  work- 
ings of  the  machine.  The  appellant  could 
waive  the  giving  of  the  notice,  or  If  It  was 
cognissant  of  the  fact  that  the  machine  was 
not  working,  and  It  had  the  opportunity  and 
made  an  effort  to  remedy  the  defect,  the 
necessity  for  the  notice  would  be  removed. 
Ohio  Thresher  &  Engine  Co.  v.  Hensel,  9  Ind. 
App.  828.  36  N.  E.  716.  The  court  found 
that  the  appellant's  selling  agent  was  not 
only  present  at  the  time  the  machine  was 
tried,  and  knew  that  It  did  not  do  good  work, 
but  that  h^  tried  to  remedy  the  defect,  and, 
falling  to  do  so.  told  the  appellee  to  give  it 
another  trial,  and,  If  it  did  not  work,  to  re- 
turn It  to  the  place  where  he  received  It 
So  far  as  the  facts  found  by  the  court  dis- 
close, the  ap];>ellant'B  agent  was  the  person 


to  look  after  and  see  that  the  machine  work^ 
ed  properly,  and,  if  It  did  not  do  so,  to  reme- 
dy the  defect,  and,  If  he  failed  to  do  so,  that 
appellee  had  a  right  to  return  the  machine, 
and  demand  that  his  money  be  refunded. 
The  court  found  that  he  was  the  appellant's 
agent  for  the  purpose  of  "selling,  adjusting, 
setting  up,  and  otherwise  managing  In  the 
sale"  of  its  machines.  If  his  powers  were 
not  as  broad  as  the  court  finds  they  were, 
appellant  surely  failed  to  prove  the  extent  c-f 
his  authority.  He,  at  least  assumed  to  have 
authority,  not  only  to  make  the  machine 
work  properly,  but  to  determine  whether  or 
not  It  fulfilled  the  terms  of  the  warranty. 
That  he  did  direct  what  appellee  should  do 
with  the  machine  In  the  event  It  did  Jot  do 
good  work  at  the  last  trial  Is  found  by  the 
court,  namely,  that  he  should  return  It  to  the 
place  where  It  was  received  by  him.  Bat 
counsel  for  appellant  say  that  the  agent 
Grubbs  had  no  right  to  waive  the  giving  of 
the  written  notice  specified  In  the  contract  of 
sale;  that  his  powers  as  agent  were  limited; 
and  that  his  knowledge  of  the  fact  that  the 
machine  did  not  do  good  work,  and  his  ef- 
forts to  make  it  do  so,  were  not  binding  upon 
appellant  The  finding  of  fact  by  the  court 
that  he  was  appellant's  agent  for  the  pur- 
pose of  selling,  adjusting,  and  setting  up  Its 
machines  impliedly  carried  with  it  power  to 
do  all  that  was  necessary  in  consummating 
the  sale,  or  In  making  the  machine  do  the 
work  It  was  warranted  to  do.  In  fact  the 
sale  was  a  conditional  one.  In  that.  If  the 
machine  could  not  be  made  to  do  good  work, 
appellee  was  privileged  to  return  It  and  ap- 
pellant was  to  refund  him  his  money  If  the 
machine  had  been  paid  for,  or.  If  notes  giv- 
en, to  cancel  them.  We  cannot  look  beyond 
the  facts  found  to  determine  the  rights  of 
the  parties;  and.  If  we  were  to  admit  that 
the  power  of  the  agent  Grubbs  was  limited, 
we  murt  do  so  by  looking  elsewhere  than 
to  the  facts  found  by  the  court  Upon  the 
facts  found,  the  conclusions  of  law  made  by 
the  court  are  right  Champion  Mach.  Co.  t. 
Mann  (Kan.  Sup.)  22  Fac.  417. 

In  presenting  the  seventh,  eighth,  and 
ninth  specifications  of  error  assigned,  coun- 
sel say:  "The  questions  these  assignments 
of  error  are  designed  to  present  all  grow 
out  of  the  fact  that  no  judgment  was  enter- 
ed on  the  special  finding  at  the  term  It  was 
made  and  filed."  The  mere  fact,  as  shown 
by  the  record,  that  the  cause  passed  over 
from  term  to  term  without  a  judgment  hav- 
ing been  rendered  on  the  finding,  or  any  or- 
der of  the  court  continuing  the  cause,  did 
not  divest  the  court  of  jurisdiction,  either  of 
the  subject-matter  of  the  action  or  of  the 
persons  of  the  parties.  There  Is  no  merit 
in  this  contention. 

We  are  not  called  upon,  by  reason  of  the 
condition  of  the  record,  to  consider  and  pass 
upon  some  of  the  questions  urged  on  behalf 
of  the  appellant  and  which.  If  the  facts  in 
the  record  made  them  appear  as  counsel  in- 
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sist,  would  in  all  pcobabUlty  coinp«l  a  dif- 
ferent  resnlt  from  the  one  we  have  reached; 
bat  our  decision  is  baaed  upon  the  record  as 
it  comes  to  ob,  and  not  upon  questions  which 
are  not  disclosed  or  properly  presented  by 
the  record.  We  find  no  reversible  error  in 
the  record.    Judgment  affirmed. 


(U  Ind.  App.  at) 

DODGE  T.  MORROW  et  aL 

(Appellate  Court  of  Indiana.     March  6,  1896.) 

Bill  of  Exceptions— ADTHENTIOATIo^f—CBBTI»I- 

CATB  OF  Clbbk  — Nbw  Tbial— Grodnds— Dki<- 

INITZNBS8  —  Books  or  Accoust  ab  BviDiiioa — 

Best  and  Secondary  Bvidekcb. 

1.  Preceding  the  bill  of  exceptions  was  an 
-order-book  ectr?  that  defendant  had  filed  a  bill 
•of  exceptions  "containing  the  evidence,  as  fol- 
lows," and  the  evidence  purporting  to  have  been 
taken  at  the  trial  was  then  set  out  At  the  end 
of  tbe  bill  was  a  recital,  signed  by  the  judge,  that 
on  the  day  it  was  filed  it  was  presented  for  al- 
lowance and  Bignirg;  and  a  recital,  also  signed 
by  the  judge,  that  the  bill  containing  the  evi- 
dence was  subsequently  si^ed  and  sealed.  The 
clerk  certified  "the  ftiiegoing  to  be  a  full,  true, 
and  complete  transcript  of  •  •  •  the  order- 
book  entries  *  *  *  as  the  same  appears  of 
record."  Held,  that  the  bill  was  sufficiently  au- 
thenticated. 

2.  Where  objections  to  each  of  several  ques- 
tions put  to  a  witness  testifying  from  account 
books,  on  the  ground  that  tbe  books  were  inad- 
missible, were  overruled,  a  general  assignment, 
as  cause  for  new  trial,  that  the  "witness  was  per- 
mitted to  read  the  books  of  account  in  evidence," 
was  sufficient  without  assigning  error  on  each 
ruling. 

3.  Books  of  account,  containing  items  for 
work  done  and  materials  furnished,  the  correct- 
ness of  wliich  was  sworn  to  by  a  bookkeeper  who 
did  not  see  the  work  done  or  tbe  goods  delivered, 
and  who  made  the  entries  from  memoranda  fur- 
nished by  others,  were  inadmissible,  where  one 
who  had  personal  knowledge  of  the  doing  of  th6 
work  and  the  furnishing  of  the  materials  was 
present  at  the  trial,  and  was  not  called  to  tbe 
stand. 

On  rehearing.    Denied. 

For  former  opinion,  see  41  N.  E.  967. 

LOTZ,  J.  The  appellees,  in  their  argument 
In  support  of  the  petition  for  a  rehearing, 
Btill  earnestly  insist  that  the  bill  of  excep- 
tions containing  the  evidence  is  not  authen- 
ticated by  the  clerk  of  the  court,  and  there- 
fore not  properly  in  the  record.  It  is  un- 
doubtedly true  that  the  cleric  of  the  trial 
court  should  duly  certify  to  the  transcript 
and  to  ail  documents  and  papers  which  were 
a  part  of  the  proceedings  in  the  court  below, 
and  which  he  transmits  to  this  court  With- 
out such  certificate  under  the  seal  of  that 
court,  this  court  would  have  no  means  of 
knowing  whether  or  not  the  record  present- 
ed Is  the  one  upon,  which  tbe  court  below 
rendered  Judgment.  P-eceding  the  bill  of  ex- 
ceptions in  this  case  is  the  following  order- 
book  entry:  "Come  the  parties,  and  the  de- 
fendant files  bis  bill  cf  txceptlons  contain- 
ing the  evidence,  as  foUowa"  This  entry  is 
dated  January  21,  1895.  Immediately  follow- 
ing this  entry  is  what  purports  to  be  the  evi- 
dence given  on  the  triaL    At  tbe  end  of  this 


bill,  and  as  a  part  thereoft  th^^  is  thl9  state- 
ment: "And  now,  on  this  21st  day  of  Janu- 
ary, 1895,  said  bill  of  exceptions  was  pre- 
sented to  the  court  for  allowance  and  sign- 
ing." And  following  tills  there  Is  this  far- 
ther statement:  "And  now,  on  motion  of  the 
defendant  this  bill  of  exceptions  embracing 
the  longhand  manuscript  of  the  evidence  lo 
this  cause  Is  signed  and  sealed  this  2l8t  day 
of  January,  1895."  E<ach  of  these  statements 
Is  signed  by  the  presiding  judge.  Tbe  cer- 
tificate of  the  clerk  is  dated  February  8,  1895, 
in  which  he  certifies  "the  above  and  forego- 
ing to  be  a  fuU,  true,  and  complete  tran- 
script of  •  *  •  the  order-book  entries 
*  *  *  as  the  same  appears  of  the  record 
and  of  the  files  of  my  office."  It  is  apparent 
that  tbe  bill  was  signed  by  the  judge,  and 
afterwards  filed,  alttaongh  all  done  on  the 
same  day.  It  also  appears  from  this  entry 
that  the  bill  of  axceptions  was  made  a  part 
of  the  order-book  entry,  and  the  clerk  cap- 
tffies  to  the  correctness  of  the  entries.  In 
the  case  of  Ciom'rs  v.  Trees,  12  Ind.  App.  479, 
40  N.  B.  535,  this  court,  by  Relnhard,  J., 
said;  "It  Is  earnestly  contended  *  •  • 
that  the  bill  of  exceptions  is  not  properly  in 
the  record,  there  bjlng  no  sufficient  certifi- 
cate of  the  uerk.  It  is  true  that  in  the 
clerk's  certificate  to  the  transcript  there  is  no 
recital  of  the  filing  of  the  bill  of  exceptions. 
But  the  transciipt  does  contain. a  copy  of  an 
order-book  entry  just  preceding  the  bUl  of 
exceptions,  which  shows  'tliat  on  the  24th 
day  of  August  1894,  In  vacation  of  tbe  Shel- 
by circuit  court,  tne  defendant  by  Its  attor- 
neys, filed  in  the  clerk's  office  of  said  court 
its  bill  of  exceptions  herein  tendered  to  and 
signed  by  the  Honorable  William  A.  John- 
son, sole  judge  of  said  court  at  chamliers,  on 
tbe  21st  day  of  August,  1894,  which  bill  of 
exceptions  was  then  and  there  ordered  by 
said  judge  to  be  made  a  part  of  the  record  in 
this  cause,  aud  the  same  reads  In  the  words 
and  figures  following,  to  wit'  Then  follows 
the  bill  of  exceptions.  We  think  this  is  not  only 
a  sufficient  showing  of  the  filing  of  the  bill  of 
exceptions,  but  that  It  is  to  be  commended 
as  a  model  of  good  practica"  We  are  of  the 
opinion  that  it  fairly  appears  that  the  bill  of 
exceptions  contained  in  the  record  Is  the  one 
filed  in  tbe  court  below,  and  that  it  is  suffi- 
ciently identified  and  authenticated.  Nor 
does  this  conclusion  conflict  with  the  cases 
of  Jemison  v.  State  (Ind.  App.)  41  N.  E.  74; 
and  Humbarger  v.  Carey  (Ind.  Sup.)  42  N. 
E.  749;  Hughes  v.  Hughes,  139  Ind.  474,  39 
N.  E.  45.  The  decision  in  those  cases  turned 
upon  the  fact  that  the  bill  of  exceptions  was 
signed  by  the  judge  long  after  the  date  of 
the  clerk's  certificate.  There  could  be  no 
bill  of  exceptions  until  It  was  signed,  and  tbe 
clerk's  certificate  In  those  could  not  be  cor- 
rect Nor  does  it  conflict  with  Richwine  v. 
.Tones  (Ind.  Sup.)  39  N.  B.  4G0,  for  there  the 
bin  of  exceptions  was  not  embraced  by  an 
order-book  entry. 
The  appellees  further  insist  that  the  sev- 
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enth  canoe  tor  a  new  trial  does  not  with  rea- 
sonable certainty  point  out  the  partlcalar 
evidence  admitted  and  complained  of.  One 
of  the  appellees'  witnesses  was  permitted  to 
read  their  books  of  accounts  in  evidence. 
Twenty-seven  questions  calling  for  such  evi- 
dence were  propounded  to  the  witness,  to 
each  of  which  the  appellant  objected.  The 
motion  for  a  new  trial  assigns  as  a  cause  that 
the  witness  was  permitted  to  read  the  books 
of  account  in  evidence.  If  a  party  complains 
of  the  alleged  erroneous  decisions  of  the  court 
in  trying  a  cause  either  In  the  admission  or 
exclusion  of  evidence,  he  must  point  out  in 
his  motion  for  a  new  trial  with  reasonable 
certainty,  the  particular  evldeiice  admitted  or 
excluded;  otherwise  the  court  below  need 
not,  and  this  court  will  not,  consider  such 
erroneous  decision.  Grant  v.  Westfall,  S7 
Ind.  121;  Manufacturing  Go.  v.  Fields,  188 
Ind.  58,  66,  36  N.  B.  529.  "Causes  for  a  new 
trial  must  be  assigned  with  clearness,  cer- 
tainty, precision,  and  particularity."  Staser 
y.  Hogan,  120  Ind.  207,  21  N.  E.  911,  and  22 
N.  B.  890.  It  is  true  that  the  appellant  might 
have  used  more  particularity  in  his  motion 
than  he  did.  He  might  have  assigned  twen- 
ty-seven causes,  one  for  each  question  and 
ruling;  but  if  he  had  done  this  the  twenty- 
seven  causes  would  have  presented  the  same 
question,— the  introduction  of  the  books  of 
account  The  cause  assigned  In  the  motion 
included  the  twenty-seven  rulings,  for  they 
each  went  to  the  same  point  The  purpose 
of  the  rule  is  to  direct  the  attention  of  the 
trial  court  to  the  alleged  erroneous  ruling, 
and  to  present  to  an  appellate  court  the  pre- 
cise question  involved.  This  could  be  done 
as  effectually  by  the  one  cause  assigned  as 
by  twenty-seven  different  causes,  for  they  all 
presented  precisely  the  same  question.  To 
hold  otherwise  would  tend  to  great  prolixity, 
and  unnecessarily  and  foolishly  incumber  the 
record. 

The  appellees  also  earnestly  Insist  that  the 
books  kept  by  their  bookkeeper  were  admissi- 
ble imder  the  circumstances  shown.  The 
testimony  of  the  bookkeeper  was  not  entirely 
in  harmony,  but  the  substance  of  it  Is  that 
he  did  not  see  the  work  done  nor  the  goods 
delivered;  that  he  made  the  entries  upon  the 
books  from  memoranda  furnished  him  by 
others.  The  memoranda  were  furnished 
sometimes  on  the  day  in  which  the  goods 
were  furnished  or  work  done  and  sometimes 
on  other  days.  He  had  no  personal  knowl- 
edge  of  the  transactions.  One  of  the  appel- 
lees testified  that  he  knew  the  work  was 
done  by  himself  and  workmen,  and  that  ma- 
terials were  furnished;  that  he  usually  gave 
the  memoranda  thereof  to  the  bookkeeper. 
But  upon  cros8-examinatl(m  be  expressly  dis- 
claimed that  he  had  any  recollection  as  to 
any  of  the  items  or  charges.  It  also  ap- 
peared that  the  work  was  done  by  several 
persons,  and  that  one  of  them  was  present 
but  was  not  called  as  a  witness.    As  we  stat- 


ed in  our  former  opinion,  the  antlioritles  re^ 
lating  to  the  admission  of  books  of  original 
entries  are  not  in  harmony.  In  many  of  the 
states  the  admission  of  such  evidence  is  regu- 
lated by  statute.  This  class  of  testimony  is 
capable  of  great  abuse,  and  might  often  be 
used  to  work  injustice.  Its  admission  is 
therefore  carefully  guarded.  In  some  of  the 
states  it  Is  limited  as  to  the  amount,  and  is 
generally  made  dependent  upon  certain  con- 
ditions. 2  Am.  &  Bng.  Enc.  Law,  "Books  of 
Original  Entries,"  p.  467.  Necessity  lies  at 
the  foundation  of  such  admission.  It  is  only 
to  be  resorted  to  when  no  other  or  tietter 
means  of  making  the  proof  is  obtainable. 
When  the  transaction  admits  of  more  satis- 
factory evidence,  this  method  should  not  be 
resorted  to.  Corr  v.  Sellers,  100  Pa.  St  170. 
As  before  stated,  the  decisions  in  this  state 
as  to  the  admissibility  of  such  entries  under 
any  circumstances  are  in  doubt  Wllher  v. 
Scherer  (Ind.  App.)  41  N.  E.  837.  Bnt  we  are 
clear  that  such  entries  are  not  admissible  un- 
less the  necessity  therefor  is  shown.  It  was 
not  made  to  appear  that  better  evidence  was 
not  obtainable,  or  that  the  transactions  did 
not  admit  of  more  satisfactory  evidence.  In 
fact  it  was  made  to  appear  that  other  per- 
sons were  present,  who  knew  something  about 
some  of  the  transactions.  These  persons 
were  not  called,  nor  was  it  shown  that  their 
memories  had  failM. 

The  appellees  lastly  insist  that  the  books 
were  rendered  competent  because  of  the  tes- 
timony of  the  witness  Morrow,  who  stated 
that  work  had  been,  done  and  materials  fur- 
nished. This  contention  was  decided  against 
the  appellees  by  this  court  in  the  case  of 
Bank  V.  Williams,  4  Ind.  App.  501,  31  N.  E. 
370.  In  that  case  the  president  of  the  bank 
was  a  witness.  He  testified  to  having  made 
some  of  the  entries  on  the  bank  txMk.  The 
bank  book  containing  the  account  was  offered 
in  evidence.  This  court,  by  Beinhard,  J., 
said:  "The  book  was  one  which  was  kept 
by  the  officers  of  the  iMink,  and  with  which 
appellee  had  nothmg  whatever  to  do.  It  was 
not  shown  when  the  entries  in  the  ledger 
were  made,  bnt  they  would  not  be  proper 
evidence  even  if  made  at  the  time  of  the 
transaction."  The  mere  fact  that  a  witness 
testified  that  some  work  had  been  done,  and 
that  some  materials  were  furnished,  when 
he  is  unable  to  give  any  particular  amonnt  or 
item,  would  not  render  the  book  account  prop- 
er evidence.  If  it  did,  then  the  salntary  mle 
that  snch  entries  are  not  to  be  resorted  to 
except  in  cases  of  necessity  would  be  over- 
thrown. It  is  possible  that  entries  may  be- 
come proper  under  certain  circumstances,  but 
this  we  do  not  decide.  If  all  the  witnesses 
to  the  transaction  are  dead,  or  beyond  the  Ju- 
risdiction of  the  court,  or  their  memories 
have  failed,  then  original  entries,  which  were 
made  at  the  time  of  the  transaction,  and  in 
the  due  course  of  business,  may  become  prop- 
er.   Petition  overruled. 
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CHICAGO  &  Q.  T,  RT.  00,  ▼.  BTTRDHN. 
^Appellate  Ooort  of  Indiana.     March  6,  1896.) 
9  KK8  Set  bt  Locomotives— Pi.u.DiNa—OpiirioN 

BVIDSNOC 

1.  An  allegation  in  a  complaint  that  defend- 
■ant  railway  company  neglifceouy  permitted  a  fire 
which  ori^ated  on  its  nsht  of  way  to  escape 
therefrom  to  contiguous  land,  and  from  thence  to 
plaintifTs  land,  and  to  damage  bis  property,  is 
sufficient. 

2.  Witnesses  who  testified  that  tfa^  lived  in 
the  yicinity  of,  had  been  npon,  and  were  person- 
ally acquainted  with,  certam  land  that  had  been 
damaged  by  fire,  were  competent  to  glre  in  evi- 
dence their  opinion  as  to  the  valne  of  sadi  land 
before  and  after  the  fire. 

S.  Where  land  had  been  damaged  hy  fire, 
evidence  of  its  capacity  to  produce  crops  before 
and  after  the  injmry  was  admissible  in  ascertain- 
ing the  amount  of  loss  incoited. 

4.  Where  the  fact  that  a  fire  originated  on 
defendant's  right  of  way  was  not  disputed,  the 
admission  of  evidence  that  a  fire  originated  from 
the  same  en^de  abont  a  week  after  that  which 
damaged  plaintifFs  land  was  not  reversible  error. 

Appeal  from  citeuit  eonrt,  Ia  Ptnte  coun- 
ty; Daniel  Noyee.  Judge. 

Action  by  Henry  Burden  against  the  Cbl- 
cago  &  Grand  Trunk  Railway  Company. 
From  a  Judgment  in  favor  of  plaintiff^  de- 
fendant appeals.    Affirmed. 

Wm.  Johnston,  for  appellant  Weir  & 
Weir,  for  appellee. 

LOTZ,  J.  The  appellant  owned  and  aper- 
ated  a  railroad  In  the  vicinity  of  the  appel- 
lee's land.  A  fire  originated  on  the  right  of 
way,  which  spread  to  centlgaous  lands,  and 
from  thence  to  the  appellee's  land,  adjoining. 
The  plaintiff's  lands  were  marsh  lands,  and 
the  peaty  soil  was  burned.  This  action  was 
brought  to  recover  the  damages  sustained. 

The  first  assignment  of  error  calls  In  ques- 
tion the  sufficiency  of  the  complaint.  It  Is 
alleged  that  a  fire  originated  on  the  right  of 
way,  and  that  the  defendant  negligently 
permitted  It  to  escape  to  contiguous  land, 
and  from  thence  to  plaintiff's  lands.  The 
gist  of  the  action  is  the  negligence  In  per- 
mitting the  fire  to  escape  from  the  right 
of  way.  If  the  first  escape  was  a  negli- 
gent one,  and  the  fire  which  did  the  dam- 
age a  continuous  one,  the  appellant  must 
answer  for  the  damages  done.  This  Is  set- 
tled by  many  adjudications.  Railway  Co.  v. 
Miller,  0  Ind.  App.  192,  36  N.  E.  428;  Rail- 
way Co.  ▼.  Erinnlng,  87  Ind.  351.  There 
are  also  other  allegations  of  negligence,  but 
the  negligent  escape  from  the  right  of  way 
makes  the  complaint  sufficient. 

It  Is  also  contended  that  the  trial  court 
erred  in  oTermling  the  motion  for  a  new 
trial.  On  the  trial  of  the  cause  the  appellee 
gave  evidence  of  the  value  of  the  land  before 
and  after  the  fire.  The  appellee  was  a  wit- 
ness in  his  own  behalf,  and  he  also  called 
two  other  witnesses;  and  he  and  they  were 
permitted,  over  the  appellant's  objection,  to 
give  their  opinion  as  to  the  value  of  the 
land  both  before  and  after  the  fire.  The  ap- 
pellant objected   to   this  evidence   on  the 


ground  that  it  hiid  not  teen  shown  that  the 
witnesses  had  knowledge  of  valne  of  the 
land  burned.  The  witnesses,  however,  all  tes- 
tified that  they  lived  in  the  vicinity,  and  had 
been  upon,  and  were  personally  acquainted 
with,  the  land.  A  witness  who  has  actual, 
personal  knowledge  of  the  very  property  in 
controveisy,  is  competent,  to  grlve  his  opinloh 
as  to  its  value,  basing  such  opinion  upon  the 
facts  to  which  he  has  already  testtfied.  Rail- 
road Co.  V.  Fettlg,  130  Ind.  61,  29  N;  B.  4ffl; 
Smith  V.  Baibroad  Co.,  80  Ind.  233.  There 
was  no  ercor  in  tliis  mling. 

Nor  was  there  any  error  in  permitting  Uie 
app^ee  to  show  how  nnich  the  land  burn- 
ed produced  before  and  after  the  fire.  The 
capacity  of  the  lands  to  produce  crops  before 
and  after  the  injury  was  an  element  to  be 
contridered  in  determining  the  valne  and  as- 
certaining the  damages. 

It  la  also  insisted  that  the  eonrt  erred  in 
permitting  the  appellee  to  ^ve  evidence  tend- 
ing to  prove  that  a  fire  originated  from  the 
same  engine  about  one  week  after  the  one 
that  burned  the  appellee's  land.  The  faot 
that  the  fire  wnich  did  the  damage  originat- 
ed upon  the  appellanfa  tiglit  of  way  waa  on- 
disputed.  There  was  therefore  no  reversi- 
ble error  in  admitting  tills  evidence. 

We  find  no  reversible  error  in  the  record. 
Judgment  affirmed. 


(14  Ind.  App.  E31) 
FORT  et  aL  v.  WBLLS. 
(AppeUate  Conrt  of  Indiana.     March  6,  1896.) 

COMVBBSIOK— BUTINO  OB  SsLLIKO  STOLEN  PbOP- 
BRTY— LlABILITT  OF  BbOEBR. 

One  wbo  buys  or  sella  stolen  properly, 
though  on  commission,  acting  for  another  as  a 
broker,  is  liable  to  the  tme  owner  for  its  conver- 
sion. The  question  of  good  faith  ia  not  involved, 
a  wrongful  intent  not  o^ng  an  dement  of  the 
conversion. 

Appeal  from  superior  coort,  Marion  coun- 
ty; J.  L.  McMastera,  Judge. 

Action  by  Oliver  Wells  against  John  W. 
Fort  and  others.  Judgment  for  plaintUf,  and 
defendants  appeal.    Affirmed. 

E.  B.  Stevenson  and  Keallng  &  Hngg,  for 
appellants.     Samud  Ashbry,  for  ai^tdlee. 

DAVIS,  J.  The  appellee,  Oliver  Wells, 
brought  this  action  September  18,  1893,  In 
the  Marion  superior  conrt  against  the  appel- 
lants John  W.  Fort,  WiUiam  M.  Johnston. 
B.  Nathan  Wilkinson,  Thomas  B.  Wilkinson, 
partners  under  the  firm  name  of  Fort,  John- 
ston ft  Go.  (by  which  firm  name  said  api>el- 
lants  win  be  called  In  this  opinion),  and  the 
appellants  Thomas  A.  Jeffrey,  Alonxo  Pow- 
ell, and  John  Powell,  doing  business  under 
the  firm  name  and  style  of  Jeffrey  Powell 
ft  Co.  (by  which  firm  name  said  appellants 
will*  be  called  in  this  opinion),  for  the 
wrongful  and  unlawful  conversion  of  13 
head  of  two  year  old  steers.  Fort,  Johnston 
ft  Co.  were  general  commission  salesmen  of 
live  stock.    Jefifrey,  Powell  &  Co.  were  cat- 
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tie  dealers,  engaeed  in  buying  stock  tor  oth- 
ers. It  appears  tbat  a  man  nnder  tbe  as- 
sumed name  of  3.  W.  French,  on  or  aboat 
August  8,  1893,  stole  the  cattle  from  the  ap- 
pellee, and  drove  them  to  the  Union  Stock 
Xards  at  West  Indianapolis.  Fort,  Johnston 
&  Co.,  acting  as  commiBslon  merchants  for 
him  in  the  sale,  sold  the  cattle  to  Jeffrey, 
Powell  &  Co.,  acting  as  commission  mer- 
chants In  the  purchase  for  parties  in  Penn- 
sylvania. Fort,  Johnston  &  Oo.  at  the  time 
of  the  sale  paid  said  French,  by  their  firm 
check,  $462.86  for  the  cattle.  Afterwards, 
on  the  same  day  or  next,  Jeffrey,  Powell  & 
Oo.  paid  Fort,  Jolmston  &  Ck).,  by  their  firm 
check,  $461.96  for  the  cattle.  The  commis- 
sion of  Fort,  Jolmston  &  Co.  for  making  the 
sale  was  96.50.  The  other  expenses  appear 
to  have  been  92.60.  Jeffrey,  Powell  &  Oo. 
Shipped  the  cattle  to  the  parties  in  Pennsyl- 
Tania  for  whom  they  purcliaaed  them,  who 
afterwards  paid  said  firm  the  purchase  price 
for  the  cattle,  together  with  a  commission 
at  the  rate  of  910  a  car  for  bnytng  the  cattle. 
Judgment  was  rendered  against  all  of  said 
appellants. 

Each  of  said  firms  has  separately  assign- 
ed as  error  that  the  court  erred  in  overrul- 
ing the  motion  of  said  appellants  tor  a  new 
-trial.  The  reasons  assigned  In  the  motion 
for  a  new  trial  are:  (1)  That  the  verdict  of 
the  jury  is  not  sustained  by  sufficient  evi- 
dence; (2)  that  the  verdict  of  the  Jury  is 
contrary  to  law;  (3)  the  admission  by  the 
trial  court  of  hearsay  evidence  on  the  part 
of  the  appellee.  Fort,  Johnston  ft  Co.,  in 
their  separate  motion,  also  assign  the  addi- 
tional reasons:  (1)  Ttiat  the  damages  assess- 
ed by  the  jury  are  excessive;  (2)  that  the 
court  erred  in  giving  certain  instructions; 
(3)  that  the  court  erred  in  refusing  to  give 
certain  instructions. 

The  appellee  contends  that  under  the  de- 
cision In  De  Hart  v.  Board  (Ind.  Sop.)  41  N. 
E.  825,  the  evidence  Is  not  in  the  record. 
The  assignment  of  errors  does  not  contain 
the  names  ot  the  appellants  in  full.  The 
Christian  names  of  two  of  the  appellants  are 
omitted.  Brown  v.  Trexler,  132  Ind.  106, 
80  N.  £.  418,  and  31  N.  B.  672.  Waiving 
these  questions,  however,  and  assuming  that 
the  evidence  is  in  the  record,  we  have  read 
the  evidence  In  the  light  of  the  argument 
of  counsel  for  appellants.  We  are  satisfied 
that  if  the  appellee  was  entitled  to  recover, 
the  damages  assessed  are  not  excessive; 
tbat  there  was  no  error  in  either  the  giving 
or  refusal  of  instruction;  and  that  the  ad- 
mission of  the  alleged  hearsay  testimony 
was,  in  any  event,  harmless.  The  only  mer- 
itorious question  presented  on  this  appeal, 
in  the  view  we  take  of  the  case,  is  whether 
the  appellants  Fort,  Johnston  ft  Co.,  who 
acted  as  brokers  in  selling  the  cattle  for 
French,  and  paid  to  him  the  proceeds,  with 
no  knowledge  that  he  had  stolen  them,  and 
whether  the  appellants  Jeffrey,  Powell  & 
Co..  who  acted  as  brokers  in  buying  the  cat- 


tle for  otbBC  partlea;  to  whom  fbey  shipped 
them,  are  liable,  for  the  converBlon  of  the 
cattle,  to  the  appellee.  In  Alexander  t. 
Swackhamer,  105  Ind.  81,  4  N.  B.  433,  and  5 
N.  E.  908,  the  supreme  court  by  Judge 
Mltcliell,  quotes  with  approval  from  Hills  v. 
Snell,  104  Mass.  1T3,  as  follows:  "Even  an 
auctioneer  or  broker  who  sells  property  for 
one  who  has  no  title,  and  pays  over  to  his 
principal  the  proceeds,  with  no  knowledge 
of  the  defect  of  title  or  want  of  authority, 
is  held  to  be  liable  for  its  conversion  to  the 
real  owner."  Shearer  ▼.  Evans,  88  Ind.  400; 
Breckenridge  T.  McAffee,  64  Ind.  141;  Hol- 
11ns  V.  Fowler,  L.  E.  7  H.  L.  757,  L.  K.  7  Q. 
B.  616.  It  is  clear  that  Fort,  Johnston  ft  Ca 
acted  in  good  faith  in  selling  appellee's  cat- 
tle for  the  thief,  and  that  Jeffrey,  Powell  ft 
Co.  acted  in  good  faith  in  buying  the  cattio 
for  and  shipping  them  to  parties  in  Pennsyl- 
vania.  Each  of  said  firms  received  a  bro- 
ker's commission,  and  not  a  trade  profit  on 
the  transaction.  In  a  recent  case  we  quoted 
with  approval  from  Laverty  t.  Snethen,  6S 
N.  Y.  622,  the  foUowing:  "The  question  of 
good  faith  is  not  involved.  A  wrongful  in- 
tent is  not  an  essential  element  of  the  con- 
version. It  is  sofflcient  if  the  owner  has 
been  deprived  of  his  property  by  the  act  of 
another  assuming  an  unauthorised  dominion 
and  control  over  It"  Kidder  v.  Blddle  (Ind. 
App.)  42  N.  B.  293.  The  Ignorance  of  the 
appellants  as  to  the  rights  of  the  appellee 
was  not  occasioned  by  anything  said  or  done 
by  the  appellee.  The  appellants,  by  their 
acts,  assumed  an  unauthorized  dominion 
and  control  over  the  appellee's  cattle.  The 
fact  that  they  were  acting  for  others  cannot 
avail  them.  Kidder  v.  Blddle,  supra.  There 
is  no  error  in  the  record.  Judgment  af- 
firmed. 

a*  Ind.  App.  an 

BALTIMORE  &  O.  ft  C.  R.  CO.  v. 

SCHOLES. 

(Appellate  Conrt  of  Indiana.     March  6.  1880.) 

CO^IBAOTS— KSTIHJLTES  BT  EnOIMIEB— CoSCI.U8IVa- 
NK89— PbESDUPTIONS— FbAUD. 

1.  A  provision  In  a  contract  for  railroad  con- 
stmction  work  that  the  paypnenta  therefor  shall  be 
made  according  to  the  eatimatea  of  the  railroad 
company's  engineer,  and  that  the  final  estimate 
of  the  engineer  as  to  the  quantity  of  the  work, 
etc.,  shall  be  conclusiTe  between  the  parties,  witlt- 
ont  further  recourse  to  appeal,  does  not  prevent 
the  estimates  from  being  attacked  for  mistake  or 
fraud,  bat  merely  makes  them  prima  fade  cor- 
rect, as  parties  cannot  agree  in  advance  to  oust 
the  jurisdiction  of  courts. 

2.  A  contract  sued  on  in  Indiana  will  be 
presumed  to  have  been  entered  into  in  such  state, 
tfaonidti  one  of  the  parties  is  a  foreign  corporation. 

3.  Where  the  estimate  of  an  enjfineer  as  to 
the  quantity  of  work  performed,  provided  for  bgr 
the  contract,  is  attacked  for  fraud  or  mistake, 
tbe  fraud  or  mistake  need  only  be  shown  by  a 
preponderance  of  the  evidence. 

Appeal  from  circuit  court,  De  Kalb  county; 
S.  A.  Powers,  Judge. 

Acti<m  by  Frank  Scholes  against  the  Balti- 
more ft  Ohio  &  Chicago  Railroad  Company. 
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There  was  a  Jadgment  for  plaintiff,  and  de- 
fmdant  aspeala.   Affirmed. 

J.  B.  Bose  and  J.  H.  ColUiiB,  .for  appellaat 
L.  M.  Nlnde  ft  Sons,  for  appdiee. 

BBINHABD,  J.  Action  by  the  appdlee 
against  the  appellant  on  an  acoonnt  for  trork 
and  labor  In  the  construction  of  a  railroad 
yard  at  Chicago  Junction,  Ohio,  on  which  a 
balance  of  $3,000  la  alleged  to  be  dne.  Sub- 
sequently another  paragraph  of  complaint  was 
added.  This  paragraph  declared  upon  a  spe- 
cial contract,  containing,  among  others,  the 
following  proyisions:  "And  it  is  expressly 
understood  that  the  monthly  and  final  esti- 
mates  of  said  engineer  as  to  the  quantity, 
character,  and  TBlue  of  the  work  shall  be  con- 
clusive between  the  partlea  to  this  contract 
(the  formw  for  the  time  being,  and  the  latter 
for  all  time)  without  further  recourse  or  ap- 
peel;  the  mtmthly  estimates  of  the  engineer 
being,  howeyer,  subject  to  correction  by  him 
in  any  subsequent  monthly  or  tn  his  final  es- 
timates, fw  the  reason  that  the  monthly  or 
current  estimates,  being  merely  made  out  as 
a  basis  for  payment  on  account,  will  neces- 
sarily be  only  approximately  correct,  pains  be- 
ing taken,  however,  to  make  them  as  accu- 
rate as  possible.  It  is  further  covenanted  and 
agreed  that  all  extra  work  required,  and  not 
embraced  under  items  and  prices  above  set 
out,  shall  be  done  by  the  contractor  at  the 
estimate  of  the  engineer;  and  said  engineer 
shall  embody  in  each  monthly  estimate  a  bill 
toe  the  same,  made  out  as  correctly  as  possi- 
ble, for  the  month  preceding.  These  bills 
shall  be  final  for  such  months,  and  the  accept- 
ance of  the  estimates  by  the  said  contractor 
shaU  be  deemed  and  taken  as  waiving  any 
farther  dalm  for  or  on  account  of  extra  work 
done  np  to  that  time.  It  is  mutually  agreed 
and  distinctly  understood  that  the  decision  of 
the  engineer  shall  be  final  and  conclusive  in 
any  dispute  which  may  arise  between  the  x)ar- 
tles  to  this  agreement  relative  to  or  touch- 
ing the  same;  and  said  first  party  does  here- 
by waive  any  right  of  action,  suit,  or  suits,  or 
other  remedy  in  law  or  otherwise,  by  virtue  of 
the  covenants  herein,  so  that  the  decision  of 
the  said  engrlneer  shall,  in  the  nature  of  an 
award,  be  final  and  conclusive  of  the  rights 
and  claims  of  said  parties."  The  appellant 
demurred  to  each  paragraph  of  the  complaint; 
the  demurrer  was  overruled;  and  the  appel- 
lant excepted.  The  appellant  answered  in 
BkL  paragraphs,  viz.:  (1)  The  general  denial. 
(2)  Payment  (8)  That,  before  the  commence- 
ment of  the  action,  the  plaintUt  sold,  trans- 
ferred, and  assigned  to  one  W.  B.  Keefer  all 
claims  and  demands  which  he  might  have 
against  the  defendant,  and  particularly  the 
claim  set  out  in  the  plaintiff's  complaint. 
(4  and  6)  A  written  assignment  of  the  claim 
to  W.  B.  Keefer.  («)  That  on  the  4th  day  of 
March,  1891,  the  plaintiff  and  defendant  mu- 
tually settled  all  matters  of  difference  be- 
tween them,  and  every  demand  and  claim  of 


any  and  every  kind  and  nature  whatsoever,  of 
the  one  against  the  other,  and  ttiat  the  plaintiff 
acquitted  the  defendant  of  any  and  all  liabil- 
ity to  him  respecting  said  claim,  in  considera- 
tion of  a  sum  named..  The  appellee  replied 
to  the  sixth  paragraph  of  the  answer,  admit- 
ting that  the  defendant  paid  him  the  sum  of 
$1,462.70;  but  he  further  averred  that,  after 
the  completion  of  the  work,  the  defendant 
wrongfully  failed  and  neglected  to  make  full, 
true,  and  complete  estimates  for  the  same; 
and  that  on  account  of  the  delay,  neglect,  and 
refusal  In  this  regard,  and  his  poverty  and 
Inability  to  procure  money  with  which  to  pay 
his  debts  incurred  in  the  construction  of  the 
work,  suits  were  brought  against  him,  and 
the  money  due  him  from  defendant  was  gar- 
nished and  tied  up;  and  that,  taking  advan- 
tage  of  the  8ltnatl(m  produced  by  this  conduet 
of  the  defendant,  the  latter,  through  Its 
agents  and  chief  engineer,  proposed  to  pay 
the  plaintiff  $1,462.70,  and  further  proposed 
that,  if  plaintiff  would  accept  said  money  and 
sign  a  receipt  thoefor,  it  would  make  furth^ 
true,  full,  and  complete  estimates  of  said 
work,  and  would  pay  plaintiff  anything  that 
might  be  Justly  due  ajid  owing  to  him;  and. 
In  consideratlan  of  said  agreement,  he  accept- 
ed said  money,  and  gave  his  receipt  therefor, 
but  that  the  defendant  failed  and  refused  to 
make  any  further  full,  true,  and  correct  esti- 
mates. It  Is  further  averred  that,  at  the  time 
plaintiff  accepted  this  money  and  made  this 
settlement,  he  protested  that  there  was  more 
due  him,  and  that,  under  his  protest  and  the 
condittons  averred,  he  accepted  the  money  and 
signed  the  receipt  There  was  a  demurrer  to 
this  reidy,  which  was  overruled,  and  an  ex- 
ception reserved.  The  cause  was  submitted 
for  trial  to  the  court  and,  upon  request  of 
parties,  there  wss  a  special  finding  of  facts, 
together  with  the  court's  conclusions  of  law 
thereon.  The  appellant  excepted  to  the  con- 
clusions. 

It  will  be  noticed  that  the  contract  set  out 
In  the  second  paragraph  of  complaint  provides 
that  the  work  which  the  appeUee  agreed  to 
perform  for  the  appellant  was  to  be  done  un- 
der the  supervision  of  the  appellant's  engi- 
neer; that  the  latter  was  to  make  estimates 
of  the  work  done  as  the  same  progressed;  and 
ttiat  upon  completion  of  the  whole,  the  engi- 
neer was  to  inspect  it  and  payment  was  to 
be  made  according  to  the  estimates  of  said 
engineer;  and  that  his  final  estimates  as  to 
the  quantity,  character,  and  value  of  said 
work  were  to  be  conclusive  between  the  par- 
ties, "without  further  recourse  to  appeal." 
The  questloa  Is  presented  to  us  in  various 
ways  whether,  in  view  of  such  provision,  the 
appellee  was  entitled  to  recover  anything  In 
the  present  acti<n,  it  appearing  that  by  the 
estimates  of  the  engineer,  there  was  nothing 
due  the  appeUee.  The  parties  may  provide 
that  the  estimates  shall  be  made  by  the  com- 
pany's engineer,  and  that  snch  estimates  shall 
be  taken  as  true  and  correct  Kistler  v.  Bail- 
road  Co.,  88  Ind.  461;  McCoy  V.  Able,  181  Ind. 


Digitized  by  LjOOQ  IC 


168 


NOBEHBASTEtlM  BEFOaTBB,  Vol.  4S, 


du. 


417,  80  N.  S.  628,  and  81  V.  B.  458;  Com're 
T.  NewUn,  1^  Ind.  27,  31  N.'  B.  465.  Bat,  at 
the  same  time,  the  estimates  made  by  the  en- 
gineer are  not  concluslT&  They  are  only 
prima  facie  correct,  and  may  be  attached  ei- 
ther for  fraud  or  mistake.  As  was  said  by' 
Blliott,  C.  J.,  in  McCoy  t.  Able,  131  Ind.,  at 
I»ag«  423,  30  N.  B.  528,  and  31  N.  B.  453: 
"We  cannot  agree  with  counsel  that  the  en- 
gineer's estimate  is  conclusive,  for  we  under-' 
stand  it  to  be  settled  by  our  decisions  that 
parties  cannot,  by  an  agreement  in  advoncfe, 
oust  the  jurisdiction  of  the  court,  and  make 
concluslTe  the  estimate  of  an  engineer  or  oth- 
er person.  •  •  •  But,  while  we  do  not  re- 
gard the  estimate  as  conclusive,  we  do  regard 
It  as  prima  facie  correct"  See,  also,  Bauer  ▼. 
Samson  Lodge,  102  Ind.  262,  1  N.  B.  571;  Su- 
preme Council  V.  Forsinger,  125  Ind.  52,  25  N. 
B.  129.  The  engineer'a  estimate,  however, 
Will  be  presumed  oorrect  until  the  contrary  ap- 
pears. The  burden  rested  uix>n  the  appellee 
to  allege  and  show  that  there  was  either  fraud 
'  or  mistake  in  the  estimates  made  by  the  en- 
gineer.    McCoy  ▼.  Able,  supra. 

It  was  expressly  averred  in  the  second  par- 
agraph of  the  complaint  that  the  estimates  of 
the  engines  were  erroneous,  and  the  particu- 
lars in  which  they  were  so  stated,  and  that  a 
true  final  estimate  would  have  shown  appel- 
lee to  be  entitled  to  the  additional  sum  now 
claimed  by  him.  It  was  also  averred  that  ap- 
pellee never  accepted  said  estimates,  and  that 
although  be  received  money  in  payment  of 
said  work,  and  signed  receipts  therefor,  he  did 
so  under  protest,  claiming  that  the  same  were 
not  the  full  amounts  due  him.  There  are 
other  averments  which,  if  true,  together  with 
those  we  have  recited,  entitle  the  appellee  to 
a  recovery.  If  the  estimates  of  the  engineer 
were  in  fact  erroneous,  and  the  appellee  could 
show  this,  we  see  no  good  reason  why  they 
should  stand.  In  Railway  Ca  v.  Donnegan, 
111  Ind.  179,  12  N.  B.  153,  the  court,  on  iiage 
188,  111  Ind.,  and  page  153,  12  N.  B.,  said: 
"The  fifth  finding  was  that,  owing  to  the  neg- 
ligence, carelessness,  incompetency,  and  mis- 
takes of  the  company's  engineers,  the  state- 
ments of  the  work  were  In  many  instances  in- 
correct. That  finding  is  entirely  sufficient  to 
show  that  the  estimates  made  by  the  com- 
pany's engineers  were  incorrect,  and  to  entitle 
appellee  to  recover  what  was  due  him,  not- 
wlthstanding  such  estimates."  It  may  be  that 
the  estimates  are  not  subject  to  any  c<dlat- 
eral  attack,  but,  if  this  be  true,  the  second 
paragraph  of  complaint  amounts  to  a  direct 
proceeding  to  set  them  aside.  The  special 
findings  fully  support  the  averments  of  the 
second  paragraph  of  the  complaint. 

It  Is  insisted,  however,  that  "It  does  not  ap- 
pear anywhere  in  the  pleadings  that  the  Bal- 
timore and  Ohio  and  Chicago  Railroad  Com- 
pany wajB  ever  a  railroad  corporation  other 
than  that  which  its  name  indicated."  From 
this  and  the  further  fact  that  the  work  was 
-done  in  Ohio,  it  is  argned  that,  "if  there  Is  any 
ptesumption  with  reference  to  the  place  of 


contract.  It  Is  that  (t  waa  made  In  the  state  of 
Ohio.  An  Ohio  corporation  would  certainly 
not  go  to  the  state  of  Indiana  for  the  purpose 
of  maMng  a-  contract,  and  It  did  not  do  so," 
Hence  it  Is  urged  that  the  contract  must  be 
construed  according  to  the  laws  of  Ohio,  etc. 
A  contract  sued  upon  In  a  court  In  this  state 
will  be  presumed  to  have  been  made  here,  un- 
less the  contrary  Is  made  to  appear.  Rose  ▼. 
President,  etc.,  15  Ind.  282;  Manufacturinff 
Co.  V.  Caven,  68  Ind.  268. 

The  rule  contendied  for  by  appellant's  coun- 
sel "that  fraud  or  mistake  must  be  establislw 
ed  beyond  any  doubt"  does  not  obtain  In  In- 
diana.  In  civil  actions  of  this  character,  un- 
der our  practice,  the  party  having  the  burden 
is  required  to  prove  the  issues  devolving  upon 
him  by  a  preponderance  of  the  evidence. 
When  be  has  done  that,  be  has  satisfied  the 
law.  Fraud  and  mistakes  are  questions  of 
fact,  and  must  be  proved  like  any  other  fact. 
If  the  appellee  succeeded  in  establishing  the 
mistakes  alleged  by  a  preponderance  of  the 
evidence,  it  was  suffident  The  court  having 
found  in  his  favor  on  these  questions,  and 
there  being  evidence  to  sustain  the  finding, 
we  cannot  undertake  to  weigh  such  evidence^ 
and  decide  where  the  preponderance  Ilea. 
Judgment  affirmed. 

OS  Ind.  App.  EW> 

CLUGGISH  et  al.  v.  KOONS.' 

(Appellate  Court  of  Indiana.     March  6,  1890) 

EsTOPFBL  —Public  iMrBovmBSTs— Vauditx ^ 
Appeai/— Uss  Judicata. 

1.  After  the  repeal  by  implication  of  a  stat* 
ute  auttiorizing  the  unprovement  of  streets  at  the 
expense  of  abutting  property,  but  before  the  stat- 
ute wag  declared  by  a  court  to  have  been  re- 
pealed, proceedings  were  commenced  for  the  im- 
provement of  a  public  street,  and  the  work  com- 
pleted; the  contractor  acting  under  the  belief, 
and  after  advice  from  hia  attorney,  that  the  pro- 
ceedings for  the  improvement  were  all  proper. 
BM,  that  a  property  owner,  who  stood  by,  with 
knowledge  of  tne  improTement,  and  permitted 
the  work  to  be  done  without  objection,  was  es- 
topped It  attack  the  validity  of  the  proceedings 
and  the  right  of  the  contractor,  given  by  the 
act  which  waa  repealed,  to  enforce  a  lien  for  the 
work  against  the  abattmg  property. 

2.  llev.  St  1894.  §{  348,  670  (Rev.  St  1881, 
H  345,  658),  prohibiting  a  reversal  for  overruling 
a  demurrer  to  a  pleading  where  it  appears  that 
the  merits  of  the  case  have  been  nilly-  detei^ 
mined,  does  not,  where  a  case  has  been  reversed 
for  error  in  overruling  a  demurrer  to  the  com- 
plaint render  such  reversal   res  Judicata  on   a 

?lea  of  estoppel  interposed  by  the  appellee  on  the 
ormer  appeal  after  the  demurrer  was  overruled, 
the  evidence  introduced  to  sustain  the  plea  not 
having  been  in  the  record  on  the  former  appeal. 
Roes,  J.,  dissenting. 

Appeal  from  circuit  court,  Henry  countyt 
B.  H.  Bundy,  Judge. 

Action  by  Robert  Clugglsh  and  others 
against  Cynthia  A.  Koous.  From  a  Judg- 
ment, on  a  demurrer  to  the  complaint  being 
sustained,  plaintifCs  appeal.    Reversed. 

W.  B,  JefTrey,  tor  appellants.  Brown  tt 
Brown,  James  Browo,  And  Wm.  A.  Br»wii» 
for  appellee. 

1  B«li««rlng  danled. 
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LOTZ,  J.  Tbis  to  tiie  second  appearance 
of  tbitt  cause  in  this  court  Koons  v.  Olng* 
gisli,  8  Ind.  App.  232,  S4  N.  B.  651.  On  the 
former  appeal  the  position  of  the  parties  was 
In  the  inverse  order;  the  appellee  in  this  case 
being  the  appellant  in  that,  and  the  appellants 
here  the  appellees  there.  In  the  former  de- 
cision this  court  held  the  complaint  insuffi- 
cient, and  reversed  the  cause,  with  directions 
to  the  lower  court  to  sustain  the  demurrer  to 
the  complaint.  When  the  cause  returned  to 
the  lower  court  the  plaintUTs  filed  an  amended 
complaint.  The  defendant's  demurrer  for 
want  of  facts  was  sustained  to  the  complaint, 
and,  plaintiffs  taOifig  to  plead  further,  final 
judgment  was  rendered  against  them.  The 
appeal  is  prosecuted  from  this  judgment,  and 
the  ruling  on  the  demurrer  is  the  error  as- 
signed. 

The  complaint  avers,  in  substance,  that  on 
the  14th  d^  of  April,  1891,  the  defendant  was 
the  owner  of  a  certain  tract  or  parcel  of  land 
situate  within  the  corporate  limits  of  the  town 
of  Mooreland,  Henr^  county,  Ind.,  which  land 
fronted  upon  Broad  street,  in  said  town;  that 
on  said  day  a  petition  was  filed  with  the 
board  of  trustees  of  said  town,  signed  by  a 
majority  of  all  thp  resident  owners  of  lots 
and  parcels  of  land  frcnting  on  said  street, 
praying  for  the  Improvement  of  said  street, 
between  given  points,  by  grading  and  gravel- 
ing the  same,  the  distance  being  more  than 
one  square  in  length;  that  the  board  grant- 
ed the  prayer  of  the  petition,  and  passed  an 
ordinance  directing  the  Improvement  to  be 
made  in  accordance  with  plans  and  specifica- 
tions adopted,  and  the  clerk  of  said  town 
gave  due  notice  of  the  time  of  letting  con- 
tract for  the  construction  of  the  improve- 
ment, and  the  plaintiffs  were  awarded  the 
contract  therefor,  and  gave  a  bond  to  secure 
the  fulfillment  ot  the  same;  that  In  pursu- 
ance of  such  contract  the  plaintiffs  entered 
upon  and  made  the  Improvement  in  accord- 
ance with  the  plans  and  specifications  of 
said  board,  and  that  the  work  was  approved 
and  accepted;  that  the  amount  of  the  cost 
of  such  Improvement  duly  apportioned  to  the 
defendant's  tract  of  land  was  $61.56,  which 
was  its  just  proportion;  that  more  than  10 
days  have  expired  since  the  assessments 
were  made,  and  that  the  plaintiffs  demanded 
payment  therefor,  which  was  refused;  and 
that  the  same  is  due  and  wholly  unpaid. 
Copies  of  all  the  proceedings  had  before  the 
board  were  made  exhibits  to  the  complaint. 
The  averments  of  the  amended  complaint 
are  the  same  as  the  original  complaint,  to 
this  point.  The  amended  complaint  contains 
these  additional  averments.  "And  the  plain- 
tiffs aver  that  they  entered  into  said  con- 
tract and  did  said  work  without  any  knowl- 
edge in  fact  as  to  the  law  under  which  it 
was  being  done,  and,  in  good  faith  believing 
that  said  law  named  in  the  complaint  was 
In  full  force  and  effect,  and  the  defendant 
stood  by  and  was  present  at  the  doing  of 
said  worit,  and  made  no  objections  to  the 


same,  and  that  by  reason  of  said  street  im- 
provement her  said  property  was  and  is 
benefited  to  the  full  amount  of  said  assess- 
ment. Plaintiffs  further  aver  that  the  de- 
fendant, long  prior  to  the  improvement  here- 
in set  out,  removed  her  fence  along  said 
street,  and  set  It  back  therefrom  a  distance 
of  six  feet,  thereby  making  the  street  wider 
the  whole  length  of  her  said  property,  and' 
allowed  and  permitted  the  public  generally, 
and  especially  the  dthsens  of  Mooreland, 
Indiana,  to  use  said  strip  aforesaid  for  street 
and  sidewalk  purposes,  for  travel  by  horses 
drawing  wagons  and  buggies,  and  for  x>ede8> 
trians,  long  before  the  Improvement  by  these 
plalntiflCs;  that,  when  the  plaintiffs  com- 
menced woriE  on  said  street,  said  defendant 
demanded  of  them  pay  for  said  strip  of 
ground  aforesaid,  so  thrown  out  and  dedicat- 
ed as  aforesaid;  thereupon  said  plaintiffs 
Informed  the  defendant  that  she  would  have 
to  look  to  the  board  of  trustees  of  said 
town  for  pay  therefor;  that  said  defendant 
afterwards  went  before  said  board  of  trus- 
tees, and  saw  and  talked  with  them  concern- 
ing said  strip  of  ground,  and  Improvement 
of  said  street,  and  afterwards  saw  and 
talked  with  these  plaintiffs,  and  expressed 
herself  to  them  as  satisfied  with  the  arrange- 
ment so  made  between  her  and  the  said 
board,  and  she  stood  by,  from  day  to  day, 
and  saw  the  plaintiffs  doing  the  work,  en- 
couraged them  to  proceed  therewith,  and 
said  to  them  that  it  would  benefit  her,  and 
she  promised  and  agreed  to  pay  them  there- 
for when  completed.  The  defendant  herdn 
further  agreed  wtth  the  plaintiffs  that  if 
they  would  deposit  certain  dirt,  then  being 
removed  from  said  street.  In  a  certain  low 
place  in  her  yard,  by  her  designated,  she 
would  consent  that  the  improvement  might 
be  made.  Plaintiffs  say  that  they  have  fully- 
done  and  performed  all  the  conditions  of  said- 
agreement  on  their  part,  and  In  good  foith  be-  . 
lievtng  that  said  defendant  would  comply 
with  her  part  of  said  contract,  bat  in  that 
she  has  failed.  PhUntiffs  further  aver  that 
before  the  commencement  of  said  work  as 
aforesaid,  and  before  the  contract  was  en- 
tered into  with  said  board,  they  took  the 
advice  of  an  attorney  at  law  on  the  ques- 
tion of  the  liability  of  the  parties  to  pay  for 
said  work  when  done,  in  case  it  should  be 
performed  to  the  approval  of  the  board  of 
trustees  of  said  town,  and  they  were  Informed 
and  believed  that  all  the  proceedings  were 
regular,  and  under  and  in  accordance  with- 
the  law  then  in  force  upon  the  statute  books 
of  the  state  of  Indiana  for  the  doing  of  said 
wotk,  and  they  entered  into  the  contract  In 
good  faith,  believing  that  they  could  recov- 
er for  the  improvements  so  let  to  them,  and 
they  did  said  work  without  any  knowledge 
on  their  part  of  any  Irregularity  whatever  in 
the  proceedings.  Wherefore  plaintiffs  de- 
mand jadgment  for  one  hundred  dollars, 
and  for  foreclosure  of  the  lien,  and  for  all 
relief   rit^t  and  proper." 


Digitized  by 


Google 


160 


NORTHEASTBRN  BBFOBTBR;  Tol.  43. 


(Ind. 


It  is  apparent  from  the  averments  of  the 
complaint  that  the  proceedings  to  Improve 
the  street  were  had  under  the  statute  en- 
acted and  In  force  April  27,  1869.  Boms' 
Rev.  St.  1894,  i|  4401-1403  (Rev.  St.  1881,  K 
3364-3366).  On  the  former  appeal  this  court 
decided  that  the  act  of  1869  was  Impliedly 
repealed  by  the  act  of  March  8,  1889  (sec- 
tions 4288-^298,  inclusive,  Bums'  Rev.  St. 
1894).  The  complaint  was  held  Insufficient 
because  there  was  no  law  in  force  that  au- 
thorized the  proceedings  in  the  manner  pur- 
sued by  the  town  board.  But  the  amended 
complaint  introduces  a  new  element  or  prin- 
ciple into  the  case,— that  of  equitable  estop- 
pel. The  doctrine  of  estoppel  is  one  of  the 
most  Important  factors  in  an  enlightened  Ju- 
risprudence. There  is  no  principle  of  the  law 
which  rests  upon  higher  grounds,  or  is 
founded  in  more  solid  considerations  of  equi- 
ty and  public  utility.  That  which  one  in- 
duces his  neighbor  to  believe  to  be  true,  ei- 
ther by  bis  act  or  by  Us  passive  acqui- 
escence, shall  be  taken  as  true,  when  it  has 
misled  his  neighbor  to  his  injury.  This  prin- 
cli^e  secures  honesty  and  fair  dealing,  re- 
lieves from  hardship  and  oppression,  pre- 
vents wrong  and  Injustice  when  all  other 
rules  fall,  and  tends  to  promote  the  peace 
and  repose  of  society.  It  Is  pre-eminently 
the  shield  of  the  Innocent  It  Is  the  exalted 
rule  of  equity.  In  Daniels  v.  Tearney,  102 
U.  S.  415,  the  court,  by  Justice  Swayne,  said: 
"The  principle  of  estoppel  has  its  foundation 
in  a  wise  and  salutory  iwliey.  It  is  a  means 
of  repose.  It  promotes  fair  dealing.  It  can- 
not be  made  an  Instrument  of  wrong  or  op- 
pression, and  it  often  gives  triumph  to  right 
and  justice  where  nothing  else  Imown  to  our 
Jurisprudence  can,  by  Its  operation,  secure 
those  ends.  Like  the  statute  of  limitations. 
It  Is  a  conservator,  and,  without  it,  society 
would  not  well  go  on."  According  to  the 
averments,  the  appellants  were  acting  in  the 
utmost  good  faith;  they  believed  that  the 
statutes  under  which  the  town  board  assum- 
ed to  act  were  in  force,  and  were  valid  laws. 
They  had  taken  legal  advice,  and  were  so  in- 
formed. The  appellee  knew  that  the  Im- 
provement was  being  made.  She  knew  that 
the  appellants  were  expending  their  labor 
upon  the  Improvement.  She  Imew  her  prop- 
erty was  being  benefited.  She  did  not  pro- 
test, object,  ot  forbid  It  On  the  contrary, 
she  stood  by,  acquiesced  In,  and  consented 
that  the  Improvement  be  made.  She  has  re- 
ceived a  benefit  Her  property  has  been  en- 
hanced In  value.  Shall  she  or  her  property 
receive  the  benefit  of  appellants'  labor,  hon- 
estly done,  and  money  honestly  expended, 
without  making  compensation?  If  so,  then 
she  acquires  something  for  nothing,  and  In- 
justice and  wrong  will  be  done.  It  would 
be  a  lame  system  of  jurisprudence  that 
would  sanction  such  a  result  It  is  here 
that  the  principle  of  estoppel  comes  to  the 
rescue,  and  prevents  injustice.  It  has  been 
time  and  time  again  decided  that  a  property 


holder  who  quietly  pennlts  money  to  be  ex- 
pended or  labor  to  be  done  by  another,  which 
benefits  his  lands,  under  a  contract  'with  s 
municipality  or  other  constituted  authorities. 
Is  estopped  to  deny  that  the  municipality  or 
authorities  had  the  power  to  make  the  con- 
tract 2  Herm.  Estop,  f  1221;  Taber  v.  Fer- 
guson, 109  Ind.  22T,  9  N.  B.  723;  City  of  Lo- 
gansport  v.  Uhl,  99  Ind.  631;  Ross  v.  Stack- 
house,  114  Ind.  200,  16  N.  E.  601;  Prezlnger 
V.  Harness,  114  Ind.  491, 16  N.  B.  495.  It  is 
true  that  there  Is  a  class  of  cases  which 
hold  that  where  the  proceedings  are  so  de- 
fective as  to  be  absolutdy  void,  as  for  want 
of  notice,  or  for  want  of  Jurisdiction  of  the 
parties  or  subject-matter,  the  assessments 
are  void  and  Incapable  of  enforcemesat  Klp- 
hart  V.  Railway  Co.,  7  Ind.  App.  122,  34  N.  B. 
375.  But  Into  those  decisions  the  question 
of  estoppel  did  not  enter. 

It  is  said  that  there  was  no  law  at  all  that 
authorized  the  proceedings,  and  that  conae- 
qnentiy  such  proceedings  could  have  no  vi- 
tality; that  the  appellants  were  bound  to 
know  the  law,  and  to  know  there  was  no 
such  law  In  force;  and  that  the  labor  be- 
stowed under  such  circumstances  was  volun- 
tarily done,  and  no  recovery  can  be  had 
therefor.  It  must  be  conceded  that  there 
was  no  law  authorizing  the  proceedings,  but 
there  was  a  statute  upon  the  books  that  pur- 
ported to  authorize  the  proceedings.  There 
was  the  semblance  of  a  law,  at  the  least 
Nor  does  the  fact  that  the  lawyer  whom  the 
appellants  consulted  was  mistaken  prevent 
the  operation  of  the  principle  of  estoppel. 
Repeals  by  Implication  are  not  favored. 
Those  who  are  learned  In  the  law  are  likely 
to  be  misled  as  to  the  repeal  of  one  stat- 
ute upon  another,  particularly  where  the 
latter  Is  silent  as  to  the  former.  So  long 
as  all  concerned  are  acting  in  good  faith,  the 
principle  Of  estoppel  applies.  Operating  un- 
der this  semblance  of  a  statute,  the  appel- 
lants, in  good  faith,  bestowed  labor  and 
expended  money  that  benefited  appellee's 
property.  The  principle  of  estoppel  Is  so  far- 
reaching  that  it  will  often  come  to  the  relief 
of  the  honest  and  Innocent  In  the  absence  of 
a  valid  law.  An  unconstitutional  law  is  a 
nullity.  It  has  no  validity  whatever.  Ev- 
ery person  may  disregard  it  and  treat  It  with 
contempt.  Of  Itself,  It  can  neither  confer 
nor  take  away  rights.  Tet  such  a  statute 
has  the  semblance  of  a  valid  law  until  de- 
clared unconstitutional  by  the  courts,  and 
until  that  is  done  parties  may  In  good  faith 
act  under  or  In  pursuance  of  It  One  person 
may  thus  secure  a  benefit  and  another  may 
suffer  an  injury.  It  is  well  settied  that  one 
who  receives  a  pecuniary  benefit  under  an 
unconstitutional  law  may,  under  certain  cir- 
cumstances, be  estopped  from  denying  Its 
constitutionality.  This  rule  applies  to  the 
remedies  given  by  the  act  as  well  as  to  the 
rights  acquired  under  It  The  case  of  Tick- 
ery  T.  Board.  134  Ind.  654,  32  N.  E.  880,  Is 
directly  In  point    It  there  appeared  that  an 
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election  bad  been  held  tinder  the  act  of  the 
legialatore  authorizing  the  pnrchaae  of  toll 
roads;  that  a  majority  of  the  people  of  the 
locality  had  voted  for  the  purchase;  that  the 
purchase  was  actually  consummated,  and 
the  bonds  of  the  county  Issued  In  payment 
therefor.  At  this  point  a  resident  taxpayer 
asked  a  court  of  equity  to  enjoin  a  tax  levy 
for  the  payment  of  the  bonds,  on  the  ground 
that  the  act  authorizing  the  election  and 
purchase  was  unconstltutlonaL  The  court 
held  that,  as  the  taxpayer  had  knowingly 
and  passively  received  the  benefits  of  the 
statute,  he  had  estopped  himself  from  ques- 
tioning Its  consUtutlonaUty.  The  board  of 
county  conunissloners  was  permitted  to  en- 
force collection  in  the  manner  adopted  by  the 
act.  The  estoppel  went  to  the  remedy  as 
well  as  to  the  rights  of  the  taxpayer.  See 
■ectlMt  6S57,  Bums'  Rev.  Bt  1894.  The  case 
of  Ferguson  v.  Landram,  6  Bush,  230,  Is  also 
directly  in  point.  That  was  a  proceeding  to 
prevent  the  levying  and  collection  of  a  tax 
authorized  by  a  law  which  had  already  been 
declared  unconstitutional.  The  court  held 
that,  as  the  plalntlfls  had  knowingly  or  pas- 
sively received  the  benefits  of  the  statute, 
tbey  were  estopped  to  question  Its  constltu- 
Uonality.  In  disposing  of  the  case  the  court 
used  this  language:  "Upon  what  principle 
of  exalted  equity  shall  a  man  be  permitted 
to  receive  a  valuable  consideration,  through 
a  statute  procured  by  his  own  consent,  or 
subsequently  sanctioned  by  him,  or  from 
which  he  derived  an  interest  and  considera- 
tion, and  then  keep  the  consideration  and  re- 
pudiate the  statute?"  See,  also,  Andreus  v. 
Board,  41  La.  Ann.  697,  6  South.  603;  Dan- 
iels V.  Teamey,  supra;  Travis  v.  Ward 
(Wash.)  25  Fac.  908;  Cooley,  Tax'n,  809; 
Blgelow,  Estop.  509;  Burroughs,  Tax'n,  {  38. 
A  person  may  also  waive  a  constitutional  or 
statutory  provision  made  for  his  own  benefit. 
Lee  V.  Tillotson,  24  Wend.  337.  The  act  of 
1869  was  a  valid  law  untU  1889.  It  provided 
for  the  improvement  of  streets  In  Incorpo- 
rated towns  by  the  municipal  authorities. 
It  gave  to  the  contractor  a  lien  upon  the 
property  benefited.  At  the  time  the  proceed- 
ings were  had  by  the  board  of  trustees,  and 
at  the  time  the  work  was  done,  there  was  no 
adjudication  by  the  appellate  courts  that  the 
act  of  1889,  by  implication,  repealed  the  act 
of  1869.  There  was  a  semblance  of  law  un- 
der which  the  Improvement  was  made.  The 
rights  of  the  appellants  were  acquired  under 
It,  and  the  appellee  stood  by  and  acquiesced 
in  the  improvement.  Gvery  step  In  the  pro- 
ceedings of  the  town  board  was  taken  in  the 
manner  directed  by  the  act  She  is  now  es- 
topped to  say  that  there  was  no  valid  law,  or 
that  the  act  of  1889  repealed  the  act  of  1869. 
Nor  does  this  conclusion  conflict  with  the 
case  of  Association  v.  Clemments  (Ind.  App.) 
40  N.  B.  752.  This  case  Is  clearly  distin- 
guishable from  that.  There  the  lot  owner 
knew  that  the  improvement— a  sewer— was 
being  constructed,  and  that  it  would  benefit 
V  .4SNJE.no.2 — 11 


his  property,  and  made  no  objection.  When 
the  city  came  to  apportion  the  costs  of  con- 
struction of  the  whole  Improvement,  it  ap- 
IKirtioned  the  same  upon  the  abutting  proper- 
ty according  to  the  lineal  feet,  while  the 
statute  required  that  the  costs  should  "be 
apportioned  among  the  lands,  lots  and  parts 
of  lots  benefited  and  according  to  the  bene- 
fits." There  was  no  semblance  of  law  that 
authorized  the  assessment  to  be  made  in  the 
manner  adopted.  This  court  then  said  that 
the  property  owner  "bad  the  right  to  assume 
that  the  officers  would  follow  the  law."  No 
vlgUauce  of  the  property  owner  could  protect 
him  or  his  property  from  an  assessment  not 
authorized  by  the  law  under  which  the  pro- 
ceedings were  had.  Under  the  circumstan- 
ces averred  in  this  case,  the  appellants,  as 
against  the  appellee,  are  entitled  to  the  same 
rights  as  U  the  law  of  1869  were  still  in 
force.  They  are  entitled  to  the  Uen,  and  to 
the  remedy  given  for  Its  enforcement;  and 
It  is  the  duty  of  the  courts  to  enforce  the 
remedy  and  foreclose  the  Uen,  the  same  aa  if 
that  law  were  still  In  existence.  The  par- 
ties to  this  suit,  by  their  action  and  conduct, 
have  established  their  rights  and  their  rem- 
edies, and  they  are  to  be  measured  by  the 
act  of  1869.  The  complaint  states  a  good 
cause  of  action  for  the  foreclosure  of  the  lien. 
It  is  possibly  good,  also,  for  a  personal  Judg- 
ment, under  section  4402,  Rev.  St  1894  (sec- 
tion 3365,  Rev.  St  1881),  and  particularly 
under  the  allegati<»  that  the  defendant 
promised  and  agreed  to  pay  for  the  improve- 
ment when  completed.  A  full  history  of  the 
transactions  Is  given,  and  if  any  cause  of 
action  Is  stated  the  complaint  Is  sufficient 
Smith  V.  Board,  6  Ind.  App.  153,  33  N.  B.  243. 
This  court  takes  judicial  knowledge  of  Its 
own  records,  and  it  may.  In  the  considera- 
tion of  a  case  bef<«e  It,  dther  on  its  own 
motion  or  at  the  suggestion  of  coimsel.  In- 
spect Its  records.  Denney  v.  State  (Ind. 
Sup.)  42  N.  B.  929.  The  record  shows  that 
prior  to  the  first  appeal,  in  the  court  below, 
a  demurrer  was  overruled  to  the  complaint; 
that  the  defendant  then  ffied  affirmative  an- 
swers, questioning  the  regularity  and  valid- 
ity of  the  proceedings  by  the  town  board; 
that  the  plalntlfT  then  replied  the  same  facts 
In  estoppel  that  are  now  contained  In  the 
complaint,  with  the  exception  of  the  alleged 
promise  to  pay  for  the  work  when  complet- 
ed. The  appellee's  learned  counsel  Insist 
that  the  question  of  estoppel  arising  on  these 
facts  was  necessarily  involved  In  our  former 
decision,  that  it  has  been  adjudicated,  and 
that  such  decision,  whether  right  or  wrong, 
has  now  become  the  law  of  this  case.  The 
contention  is  that  the  same  facts  In  estoppel 
were  then  summoned  to  the  rescue  of  the 
complaint  and  Judgment  rendered,  and  that, 
notwithstanding,  the  court  held  them  Insuffl- 
dent  to  save  the  Judgment  It  Is  true  that 
the  statutes  forbid  the  reversal  of  a  Judg- 
ment on  account  of  the  overruling  of  a  de- 
murrer to  a  pleading,  or  on  account  of  any 
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other  defect,  when  ft  appears  from  the  whole 
record  that  the  merits  of  the  cause  have  been 
fairly  tried  and  determined.  Bums'  Rer.  St 
1894.  H  348,  670  (Rer.  St  1881,  Si  345,  658). 
But  the  whole  record  of  the  proceedings  in 
the  trial  court  was  not  before  us  on  the  for- 
mer appeal.  The  evidence  was  not  in  the 
record.  Without  the  evidence,  the  court  had 
no  means  of  knowing  whether  or  not  the 
matters  In  estoppel  were  Involved  in  the 
Judgment  The  plalntifT  prevailed  In  the 
court  below.  There  may  have  been  no  evi- 
dence given  upon  the  question  of  estoppel. 
It  did  not  appear  from  the  record  of  the  for- 
mer appeal  that  the  merits  of  the  cause  had 
been  fairly  tried  and  determined,  or  that  the 
Judgment  rendered  was  a  valid  one.  If  It 
had  so  appeared,  the  Judgment  would  not 
have  been  reversed.  The  foundation  of  the 
Judgment— the  complaint— was  swept  away 
at  appellee's  Instigation. 

The  appellee  further  insists  that  the  court 
ought  not  to  consider  this  appeal  because  the 
record  does  not  show  that  the  amended  com- 
plaint was  filed  by  consent  of  the  court 
The  record  does  show  that  an  amended  com- 
plaint was  filed.  That  which  the  court  per- 
mitted to  be  done  will  be  presumed  to  have 
been  done  with  its  consent  Judgment  re- 
versed, with  instructions  to  overrule  the  de- 
murrer to  the  complaint 

ROSS,  J.,  dissents. 

a*  Ind.  App.  B18)         =— ■ 
PENNSYLVANIA  CO.  v.  LIVBRIGHT  et  aL 
(Appellate  Court  of  Indiana.     March  6,  1896.) 
Cabuibb— NsaLieEKOE — Faildbb  to  Dblivbb 
Fbsioht. 
Negligence  may  be  inferred  from  a  rail- 
road company's  failure  to  account  for,  or  to  deliv- 
er  on   demand,  property   received   and   carried 
by  it. 

On  rehearing.    Petition  overruled. 
For  original  opinion,  see  41  N.  E.  360. 

OAVIN,  O.  J.  By  printing  its  brief  upon 
petition  for  rehearing,  and  thus  making  avail- 
able a  copy  to  each  member  of  the  court,  the 
appellant's  counsel  has  placed  before  us,  in 
convenient  form,  the  propositions  upon 
which  he  bases  his  request  for  a  rehearing. 
Our  high  appreciation  of  the  ability  and  fair- 
ness of  the  counsel  have  led  us  to  give  it 
especial  consideration,  but  we  are  the  more 
fully  satisfied  that  the  cause  was  fairly  and 
correctly  decided  below,  and  that  the  views 
expressed  In  the  original  opinion  are  well 
founded. 

Appellant  now  makes  objection  to  the  sec- 
ond paragraph  of  complaint  In  the  original 
brief  Its  counsel  stated:  "The  second  para- 
graph of  complaint  is  substantially  like  tbe 
first,  except  that  there  Is  no  allegation  that 
the  trunk  and  its  contents  were  lost  and  stol- 
en. The  second  paragraph  of  the  com- 
plaint I  think,  is  sufficient  to  withstand  the 
demurrer."  It  la  now  too  late  for  appellant 
to  present  objections  to  the  sufficiency  of 


this  pleading.  We  have  re-read  tbe  original 
brief  with  care,  and  have  searched  in  vain, 
for  a  single  statement  in  the  argument  SB  to 
the  sufficiency  of  the  first  paragraph  of  com- 
plaint, that  It  was  bad  because  the  demand 
was  not  made  within  a  reasonable  time  after 
the  arrival  of  the  trunk  at  Indianapolis.  Un 
the  contrary,  the  position  taken  is  that  the 
carrier's  contract  was  performed  by  deliv- 
ery to  the  Union  Railway  Company  at  Its 
station  at  Indianapolis,  and  that  tbe  carrier's 
liability  having  been  affirmatively  shown  to 
be  determined,  there  was  no  breach  averred 
of  the  nonperformance  of  Its  warehouse- 
man's duty.  We  quote  further  from  coun- 
sel's brief  to  show  that  any  misconception  of 
his  position  was  not  that  of  the  court:  "That 
la,  while  tbe  property  was  in  transit  it  was 
an  Insurer,  but  when  the  transit  ended,  by  the 
arrival  of  the  property  at  Indianapolis,  and 
it  was  delivered  Into  the  possession  of  tbe 
Union  Railway  Company,  the  strict  liability 
of  an  Insurer  ceased,  and  the  liability  of  a 
warehouseman  supervened."  "The  allega- 
tions of  the  complaint  in  this  case  show  con- 
clusively that  the  Pennsylvania  Company's 
strict  responsibility  as  a  carrier  ceased  upon 
the  arrival  of  the  trunk  in  questlcm  at  Indian- 
apolis." "Clearly,  the  relation  of  the  Penn- 
sylvania Company  to  the  property  in  question, 
after  it  had  delivered  it  to  the  Union  Com- 
pany, was  the  relation  of  a  warebotiseman." 
The  objection  made  was  held  to  be  not  well 
taken,  because  tbe  mere  arrival  of  the  goods 
at  the  station,  and  tbelr  delivery  to  appel- 
lant's receiving  agent,  did  not  terminate  the 
carrier's  liability.  By  giving  to  the  evidence 
the  Interpretation  most  favorable  to  tbe  ap- 
pellant it  only  shows  that  the  trunk  In  ques- 
tion was  received  by  the  Union  Railway  Com- 
pany. There  is  absolutely  nothing  to  indi- 
cate bow  long  It  remained  in  its  hands,  or 
that  It  was  ever  ready  (or  delivery  to  tbe 
appellee.  For  that  reason  the  time  of  appel- 
lees' making  the  demand  was  not  a  control- 
ling factor.  If  It  appeared  that  the  trunk  was 
lost  or  stolen  after  the  appellant  or  its  agent 
was  ready  to  deliver  it  to  appellees,  then  the 
determination  of  the  reasonableness  of  the 
time  within  which  the  demand  was  made 
might  become  Important.  Under  established 
rules  of  law,  it  is  at  least  doubtful  whether 
the  Jury  might  not  have  found  that  the  trunk 
never  was  really  delivered  to  the  Union  Rail- 
way Company.  The  only  evidence  tliat  it 
was  is  the  statement  of  the  employes,  made 
to  appellees,  that  the  books  showed  that  the 
trunk  had  come  into  Indianapolis.  It  was 
clearly  proved,  however,  that  on  demand, 
made  first  24  hours,  and  again  2  or  3  days 
afterwards,  the  trunk  was  not  forthcoming, 
nor  could  appellees  find  It  In  the  baggage  room. 
At  that  time  the  Union  Railway  Company's 
agent  said  may  be  it  had  gone  down  to  Law- 
renceburg.  Upon  the  trial  there  was  no  ef- 
fort upon  the  part  of  appellant  or  the  Union 
Railway  Company  to  accoimt  for  the  trunk. 
They  offered  not  a  word  of  evidence  qpon 
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the  subject  There  was  nothing  to  show 
that  It  had  been  stolen  or  destroyed  or  lost, 
save  what  we  have  given.  Evidently,  there 
jmd  been  a  mistake  somewhere,  unless  appel- 
lant or  Its  agent  was  willfully  retaining  the 
tnmtc.  The  Jury  was  by  no  means  bound  to 
beUeve  that  the  books  were  correct  U  all 
things  had  been  properly  done,  the  trunk 
should  hare  been  on  hand  (or  delivery  when 
asked  for;  but  It  was  not,  and  appellant  did 
not  endeavor  to  throw  any  light  upon  the 
catise  of  its  absence.  The  Jury  had  a  right 
to  Infer  from  this  fact  that  the  trunk  bad  not 
really  been  received  at  the  station.  In  the 
absence  of  any  showing  by  the  defendant  as 
to  Its  ever  having  gone  out  and  in  the  al>- 
sence  of  the  books,  or  the  testimony  of  any  of 
the  employes  who  should  have  handled  the 
'trunk.  Closely  analogous  to  the  case  in  hand 
are  the  cases  declaring  that,  where  the  rail- 
road company  falls  or  refuses  to  explain  and 
account  for  its  failure  to  deliver  property  re- 
ceived and  carried  by  It,  the  court  or  Jury 
may  properly  Infer  negligence  upon  Its  part 
(Railway  Co.  v.  Nlcholal,  4  Ind.  App.  119.  30 
N.  E.  424),  or  that  by  falling  to  deliver  on 
proi>er  demand  a  prima  facie  case  is  made 
out'  against  the  company  (Railroad  Co.  ▼. 
Baldanf,  16  Pa.  St.  67;  Fairfax  v.  Railroad 
Co.,  67  N.  Y.  11,  Ti  N.  Y.  167;  Matteson  v. 
Railroad  Co.,  76  N.  Y.  381;  Stewart  v.  Stone, 
127  N.  Y.  506,  28  N.  B.  595;  RaUway  Co.  v. 
Sherwood,  132  Ind.  129,  81  N.  B.  781;  Rail- 
way Co.  v.  Tyler,  9  Ind.  App.  689,  36  N.  E. 
523;  Wilson  v.  Railroad  Co.  [Oal.]  29  Pac. 
861).  It  is  probably  true,  as  Indicated  by 
some  of  these  cases,  that,  where  negligence  Is 
the  Issue,  proof  of  loss  of  the  goods  by  Are, 
theft,  etc.,  will  be  suflSclent  to  overthrow 
the  prima  facie  case,  and  require  from  the 
plalntliT  actual  proof  of  negligence.  Petition 
overruled. 


(54  Ohio  St  166) 

STATE  V.  KELLY. 
(Supreme  Court  of  Ohio.     Feb.  25,  1806.) 

AonUTBBATION— AFriSAVIT — DbFB!(8S8. 

1.  An  affidavit  to  chan;e  a  violation  of  the 
act  of  March  20,  1884  (Gianque's  Rev.  St  { 
8806),  "to  provide  against  the  adulteration  of 
food  and  drugs,"  need  not  charge  that  an  adul- 
terated article  of  food  la  sold  to  be  used  as  hu- 
man food. 

2.  Id  a  prosecution  under  said  act  It  is  not 
a  defense  that  the  accused  is  ignorant  of  the 
adulteration  of  the  artide  which  he  sells  or  offers 
for  sale. 

(Syllabus  by  the  Court) 

Bxceptlons  from  court  of  common  pleas, 
Franklin  county. 

Dennis  Kelly  was  convicted  of  selling  adul- 
terated food,  and  to  a  Judgment  of  the  com- 
mon pleas  reversing  the  Judgment  of  convic- 
tion the  prosecntlng  attorney  flies  exceptions. 
Sustained. 

Dennis  Kelly  was  tried  and  convicted  In  a 
justice's  court  of  Franklin  county  for  an  al- 
leged vl<datlon  of  the  act  of  March  20,  1884, 
to  provide  against  the  adulteration  of  food 


and  drugs.  Kelly,  having  been  adjudged  to 
pay  a  fine  of  $100,  filed  his  petition  in  error 
In  the  common  pleas  court,  where  the  Judg- 
ment was  reversed  for  the  following  reasons: 
(1)  "The  affidavit  upon  which  said  action  was 
predicated  is  defective.  In  this:  that  it  fails 
to  allege  that  said  article  of  food  so  sold  by 
the  defendant  below  was  sold  to  the  purchas- 
er thereof  to  be  used  as  human  food."  (2) 
"That  the  Justice  erred  in  refusing  to  give  to 
the  Jury  the  f<^owlng  Instruction  requested 
by  the  defendant:  'While  It  is  not  necessary 
to  charge  knowledge  In  the  affidavit,  want  of 
knowledge  and  absence  of  Intent  is  a  valid 
defense.  You  will  carefully  weigh  the  evidence 
of  aH  the  witnesses;  and  If  the  evidence  dis- 
closes that  the  defendant  bought  the  molass- 
es, he  Is  here  charged  with  selling,  for  pure 
N«w  Orleans  molasses,  and  honestly  believed 
it  to  be  such;  that  still  believing  It  to  be 
pure,  he  sold  It  as  such,  without  Intent  to  de- 
ceive the  purchaser  thereof  as  to  Its  true  char* 
acter,— you  most  acquit  the  prisoner.' "  The 
substantial  port  of  the  affidavit  Is  that  Kelly 
"did  unlawfully  oSex  for  sale  and  sell  to  one 
D.  J.  Mlnton  a  quantity,  to  wit,  a  package  of 
a  certain  article  of  human  food,  namely.  New 
Orleans  molasses;  that  then  and  there  said 
food  was  adulterated  by  having  mixed  there- 
with glucose,  whereby  the  quality,  strength, 
and  purity  thereof  was  lowered  and  depre- 
ciated; that  then  and  there  said  package  of 
food  was  not  labeled  as  a  mixture  or  com- 
pound, nor  labeled  with  the  name  and  per 
cent  of  each  Ingredient  therein." 

Joseph  H.  Dyer,  Pros.  Atty.,  W.  T.  Clark, 
and  Charles  Case,  for  the  State.  Thomas  Bw- 
Ing  Steele,  for  defendant 

SHAUCK,  J.  (after  stating  the  facts).  The 
first  section  of  the  act  of  March  20,  1884 
(Glauque's  Rev.  St.  §  8805),  provides  "that 
no  person  shall  within  this  state  manufac- 
ture for  sale,  offer  for  sale,  or  sell  any 
drug  or  article  of  food  which  Is  adulterat- 
ed, within  the  meaning  of  this  act"  Oth- 
er provisions  of  the  statute  are  devoted  to 
definition  of  the  terms  used  In  the  first 
section,  and  to  prescribing  penalties  for  the 
violation  of  the  act  It  is  not  doubted  that 
molasses  to  which  glucose  has  been  added 
is  an  article  of  adulterated  food,  within  the 
meaning  of  the  statute.  The  act  does  not,  in 
terms,  require,  to  constitute  an  offense  against 
its  provisions,  that  the  adulterated  article  of 
food  shall  be  sold  to  be  used  by  the  purchaser 
as  human  food.  Nor  does  it.  In  terms,  re- 
quire, as  an  element  of  the  offense,  knowl- 
edge of  the  fact  that  the  article  Is  adulterated, 
or  provide  that  a  want  of  such  knowledge 
shall  constitute  a  defense.  Both  conclusions 
stated  In  the  decision  of  the  court  of  common 
pleas  are  therefore  wrong,  unless  they  are 
Justifiable  Inferences  from  the  purpose  and 
Indicated  policy  of  the  act.  The  act  is  not  a 
provision  for  the  punishment  of  those  who 
sell  adulterated  food  or  drugs  because  of  any 
supposed  turpitude  prompting  such  aalee,  or 
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Indicated  by  them.  Its  pnrpose  Is  Indicated 
by  Its  title.  It  Is  "An  act  to  provide  against 
the  adulteration  of  food  and  drugs."  It  Is  a 
plan  devised  by  the  general  assembly  to  pro- 
tect the  public  against  the  hurtful  consequen- 
ces of  the  sales  of  adulterated  food  and  drugs; 
those  consequences  being  in  no  degree  in- 
creased by  the  vendor's  knowledge,  or  dimin- 
ished by  his  ignorance,  of  the  adulteration  of 
the  articles  which  he  offers  for  sale.  The  pro- 
visions of  the  act  are  appropriate  to  the  pur- 
pose indicated  by  its  title.  It  would  havo 
been  Inconsistent  with  that  purpose  to  pro- 
vide for  the  trial  of  such  Immaterial  issues  as 
the  object  of  the  vendor  in  making  a  sale,  or 
of  the  extent  of  bis  knowledge  touching  the 
quality  of  the  article  sold.  Those  who  pro- 
duce the  adulterated  articles  whose  sale  is  for- 
bidden may  live  without  the  state.  Purpose 
and  knowledge,  except  when  they  are  indi- 
cated by  the  character  of  the  forbidden  act, 
are,  in  most  cases,  insusceptible  of  proof.  If 
this  statute  had  Imposed  upon  the  state  the 
burden  of  proving  the  pmpose  of  the  vendor 
In  selling  an  article  of  food,  or  his  knowledge 
of  its  adulteration,  it  would  thereby  have  de- 
feated Its  declared  purpose.  Since  it  is  the 
duty  of  courts  to  so  construe  doubtful  stat- 
utes as  to  give  effect  to  the  purpose  of  the 
legislature,  they  cannot,  in  case  of  a  statute 
whose  provisions  are  unambiguous,  and  whose 
validity  is  clear,  defeat  Its  purpose  by  con- 
struction. The  correct  view  of  statutes  of 
this  general  nature  is  stated  by  the  supreme 
court  of  Massachusetts  in  Com.  v.  Murphy,  42 
N.  E.  504:  "Considering  the  nature  of  the 
offense,  the  purpose  to  be  accomplished,  the 
practical  methods  available  tar  the  enforce- 
ment of  the  law,  and  such  other  matters  as 
throw  light  upon  the  meaning  of  the  lan- 
guage, the  question,  in  Interpreting  a  crim- 
inal statute,  is  whether  the  intention  of  the 
legislature  was  to  make  knowledge  of  the 
facts  an  essential  element  of  the  offense,  or 
to  put  upon  every  one  the  burden  of  finding 
out  whether  his  contemplated  act  is  prohibit- 
ed, and  of  refraining  from  it  if  it  is."  In 
Com.  V.  Farren,  9  Allen,  489,  in  construing  a 
statute  which  provides  that  "whoever  sells  or 
keeps  or  offers  for  sale  adulterated  milk,  or 
milk  to  which  water  or  any  foreign  substance 
has  been  added,"  shall  be  punished  as  provid- 
ed, it  was  held  that  It  Is  not  necessary  either 
to  allege  or  prove  that  the  accused  knew  that 
the  milk  he  offered  for  sale  was  adulterated. 
With  respect  to  a  similar  statute,  the  same 
conclusion  was  reached  in  State  v.  Smith.  10 
R.  I.  258.  If  knowledge  of  the  adulteration 
were  an  element  of  the  offense,  it  would  be 
Incumbent  upon  the  state  to  establish  It;  but, 
since  It  Is  not,  the  defendant  could  derive  no 
advantage  from  any  evidence  tending  to  show 
the  absence  of  such  knowledge.  With  re- 
spect to  the  absence  of  the  allegation  that  the 
adulterated  article  of  food  "was  sold  to  be 
used  as  human  food,"  it  Is  sufficient  that  the 
statute  forbids  the  sale  of  such  article,  with- 
out any  requirement  as  to  the  purpose,  assum- 


ing that  it  is  to  be  used  for  that  purpose  to 
which  It  is  appropriate.  Goodrich  v.  People, 
8  Parker,  Cr.  R.  622;  Davis  v.  State.  32  Ohio 
St.  24.  In  the  enactment  of  this  statute.  It 
was  the  evident  purixwe  of  the  general  as- 
sembly to  protect  the  public  against  the  harm- 
ful consequences  of  the  sales  of  adulterated 
food  and  drugs,  and,  to  the  end  that  its  pur- 
pose might  not  be  defeated,  to  require  the 
seller,  at  his  peril,  to  know  that  the  article 
which  he  (rffers  for  sale  la  not  adulterated,  or 
to  demand  of  those  from  whom  he  purchases 
Indemnity  against  the  penalties  that  may  be 
imposed  upon  him  because  of  their  conceal- 
ment of  the  adolteration  of  the  artldes.  B>z> 
ceptlons  sustained. 


(u  Ohio  St.  ta} 

METER  V.  STATE. 

BISSMAN  V.  SAME. 
(Supreme  Court  of  Ohio.    Feb.  25,  1896.) 
Adultbratiow— Balk  bt  Aqbnt— Vbnub. 

1.  One  who  sells  impure  and  adulterated 
wine  is  subject  to  fine,  although  at  the  time  of 
the  sale  he  ia  the  agent  of  a  principal  who  r^ 
sides  without  the  ^tate. 

2.  The  manager  of  a  mercantile  corporation 
is  subject  to  a  fine,  under  the  provisions  of  the 
"Act  to  provide  against  the  adulteration  of  food 
and  drugs,"  when  the  adulterated  article  is  sold, 
or  oCEered  for  sale,  by  an  agent  of  such  corpora- 
tion, acting  within  the  scope  of  his  authority; 
and  the  offense  is  triable  in  the  county  in  which 
such  article  ia  sold,  or  offered  for  sale,  by  such 
agent 

(Syihibns  by  the  Court.) 

David  Meyer  and  Peter  Bisaman  were  sep- 
arately convicted  of  selling  adulterated  food, 
and  move  for  leave  to  file  petitions  In  error. 
Overruled. 

Oviatt,  Allen  &  OobbfB,  for  plaintlfl  In  er* 
ror  Meyer.  J.  a  Laser  and  Black  &  Mabon, 
for  plaintiff  In  error  Blssman.  Frank  C. 
Daugherty  and  Clark  &  Thompson,  for  the 
State. 

PER  CURIAM.  In  the  former  case,  Meyer 
was  found  guilty,  in  Summit  county,  of  sell- 
ing adulterated  and  Impure  wine,  and  a  fine 
of  $600  was  imposed  by  the  Justice  of  the 
peace  before  whom  the  verdict  was  found. 
On  the  trial  it  was  shown  that  the  accused 
was,  at  the  ti'ue  of  making  the  contract  of 
sale  in  Summit  county,  a  traveling  salesman 
for  a  dealer  In  Pittsburg,  and  that  he  sent 
to  such  dealer  an  order  to  send  to  the  pui^ 
chaser  the  goods  sold.  In  the  second  case^ 
Blssman  was  tried  before  the  mayor  of  Ken- 
ton, and  a  Jury  in  Hardin  county,  on  the 
charge  of  offering  for  sale,  and  selling,  in 
that  county,  an  article  known  aa  "Ohio  Val- 
ley Ketchup,"  which  contained  salicylic  acid 
—an  article  Injurious  to  health.  On  the  trial 
evidence  was  introduced  to  show  that  the 
accused  was  manager  of  the  Blssman  Com- 
pany, a  mercantile  corporation  engaged  in 
the  wholesale  grocery  business  at  Mansfield, 
in  Richland  county,  and  that  the  sale  of  the 
adulterated  article  was  made  through  a  trav- 
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ellng  Balesman  of  the  company,  wbo  made 
the  contract  of  sale  at  Kenton,  and  ordered 
the  goods  shipped  by  the  company  from 
Mansfield  to  the  pnrchaaer  at  Kenton.  The 
jury  were  Instmcted  that  If  the  accused,  as 
manager  of  the  corporation,  sent  an  agent 
from  Richland  connty  to  Hardin  to  sell  the 
article  of  food  In  question,  and  it  was  so  sold, 
the  defendant  was  liable  as  though  be  bad 
been  personally  present,  making  the  sale, 
and  was  triable  in  Hardin  county.  The  ac- 
cused excepted  to  the  charge.  After  the  yee- 
dlct  of  guilty  a  fine  of  $100  was  imposed. 
Both  Judgments  were  affirmed  by  the  com- 
mon pleas  and  circuit  courts  of  the  respec- 
tive counties. 

The  statutory  provisions  govraning  these 
cases  (Bev.  St  [Giauque's  7th  Bd.]  U  8805 
et  seq.;  Id.  H  8841  et  seq.)  do  not  exempt 
anyone  who  sells,  or  offers  to  sell,  the  ar- 
ticles prohibited,  because  of  his  relation  to 
the  transaction,— whether  it  is  that  of  agent 
or  principal.  As  they  prohibit  both  the  sell- 
ing and  the  ottering  for  sale,  they  do  not  re- 
quire or  permit  the  application  of  technical 
rules  to  determine  at  what  point  the  title 
passes  from  the  vendor  to  the  purchaser.  By 
their  titles  and  provisions  they  disclose  the 
purpose  of  the  generai  assembly  to  prevent 
the  sales  of  the  articles  described,  and  to  ac- 
complish that  puriKMse  by  imposing  penalties 
upon  all  who  sell  or  offer  them.  The  agent 
is  within  the  terms  of  the  statute,  because 
he  personally  participated  in  its  violation,  and 
the  principal  Is  responsible  for  what  he  does 
by  another.  Any  other  construction  of  the 
statute  would  afford  an  easy  method  for  de- 
feating its  purpose,  and  it  would  extend  to 
lliose  wbo  are  likely  to  know  of  the  adul- 
teration of  the  article  sold  Immunity  from 
the  penalty  which  is  Imposed  upon  others 
who  have  not  such  knowledge.  Other  con- 
siderations offered  in  support  of  the  motions 
are  disposed  of  In  State  v.  Kelly,  43  N.  E.  163. 
The  motions  are  overruled. 


(S4  OUo  St  16E) 
PORTBB  et  al.  V.  FIRST  NAT.  BANK. 
(Supreme  Conn  of  Ohio.     Feb.  18,  1896.) 

BUBBTT  on  NOTS— NOTICB  TO   PRINCIPAL  TO  SUB. 

Requirement  of  notice  by  surety  on  prin- 
cipal to  commence  suit     Rev.  St  i  5833. 
(Syllabaa  b;  the  Court) 

Error  to  drcnit  court,  Hancock  county. 

Action  by  the  First  National  Bank  against 
Isaac  O.  Porter  and  another  on  a  note.  There 
was  a  judgment  for  plaintiff,  and  defendants 
bring  error.    Affirmed. 

George  H.  Phelps,  for  plalntUfs  in  error. 
J.  A.  &  E.  y.  Bope,  for  defendant  in  enor. 

PER  CURIAM.  A  notice  served  by  a  sure- 
ty upon  the  holder  of  a  note.  In  the  follow- 
ing language:  "Flndlay,  Ohio,  December  16, 
1881.  Mr.  C.  E.  Niles— Dear  Sir:  Unless  you 
hear  from  us  to  the  contrary  by  10  a.  m.  to- 


morrow, December  17,  1891,  we  require  you 
to  take  judgment  on  the  D.  J.  McConnell 
note,"  signed  by  John  Shuck  and  L  C.  Porter, 
sureties  on  the  note,  is  not  sufficient,  under 
section  5833,  Rev.  St,  to  release  the  surety, 
on  failure  of  the  creditor  to  bring  suit  in  a 
reasonable  time  after  the  service  of  the  no- 
tice. The  notice  should  contain  a  peremp- 
tory requirement  of  the  surety  on  the  cred- 
itor to  commence  suit  "forthwith,"  or  some 
equivalent  language.    Judgment  affirmed. 


CM  N.  T.  m) 
ROBBINS  et  aL  v.  ARENDT  et  aL 
(Court  of  Appeals  of  New  York.     March  10^ 
1896.) 

Mbcbanios'  Liiks— FoRECLOscaa  or  Mortoaob— 
Matbbial  Hbn. 
When  the  mortgagor,  after  forecloanre, 
remains  in  pomesBion,  under  agreement  with  the 
purchaser,  and  contracts  for  the  construction  of 
a  building  thereon,  one  fnmishing  material  for 
the  contractor  cannot  acquire  a  mechanic's  lien 
therefor,  agaical  the  purchaser,  after  the  mort- 
gagor has  in  good  faith  paid  the  contractor,  as 
SroTided  by  the  building  contract,  for  the  work 
one.     23  N.  Y   SnpDri019,  affirmed. 

Appeal  from  common  pleas  of  New  York 
city  and  county,  general  term. 

Action  by  Arthur  J.  Robblns  and  another 
against  Simon  Arendt  and  others.  From  a 
judgment  of  the  general  term  (23  N.  Y.  Supp. 
1019)  reversing  a  judgment  of  the  general 
term  of  the  city  court  (20  N.  Y.  Supp.  992) 
affirming  a  Judgment  of  the  special  term  for 
plalntitCs,  they  appeaL    Modified. 

Edgar  J.  PbiUips,  for  appellants.  George 
H.  Yeaman,  for  respondents. 

HAIGHT,  J.  This  action  was  brought  to 
foreclose  a  mechanic's  lien.  Prior  to  August, 
1891,  one  Edward  Smith  was  the  owner  of 
the  premises  at  the  northeast  comer  of  Nine- 
ty-First street  and  Amsterdam  avenue,  in 
the  city  of  New  York,  and  as  such  entered 
into  a  contract  with  one  John  W.  Hutton  to 
construct  certain  buildings  thereon.  On  the 
16th  day  of  November,  1881,  Hutton  con- 
tracted with  the  plaintiffs  to  furnish  and  de- 
liver certain  hardware  for  the  buildings  at 
the  agreed  price  of  $498.68,  which  hardware 
was  subsequently  furnished,— a  portion  there- 
of prior  to  the  20th  of  November,  1891,  and 
the  remainder  thereafter.  On  the  28th  day  of 
December,  1891,  the  plaintiffs  caused  to  be 
filed  in  the  office  of  the  clerk  the  notice  of 
the  lien  which  is  here  sought  to  be  fore- 
closed. On  the  3lBt  day  of  August,  1891,  the 
premises  were  sold  under  a  decree  entered 
upon  the  foreclosure  of  a  mortgage,  and  the 
same  were  bid  in  by  the  defendant  Simon 
Arendt;  but  no  deed  thereof  was  delivered 
or  possession  surrendered  to  him  until  No- 
vember 20,  1891.  The  trial  court  found  as 
a  fact  that  the  plaintiffs'  claim,  $498.68,  had 
been  paid  by  Smith  to  the  contractor,  Hut- 
ton. 

This  action  was  prosecuted  upon  the  the- 
ory that  the  materials  were  furnished  by  the 
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plaintiffs  after  tlie  defendant  Arendt  liad 
purchased  the  premises  at  the  foreclosure 
sale;  that  they  were  used  in  the  bnildlngs, 
and  tended  to  improve  the  property;  that 
they  were  so  furnished  with  his  knowledge 
and  implied  consent;  and  that,  consequent- 
ly, he  should  pay  therefor,— relying  upon 
Rollln  V.  Croaa,  45  N.  Y.  766.  The  trial  court 
so  found,  but  we  find  obstacles  in  the  way 
which  prevent  us  from  adopting  this  view 
of  the  case.  It  appears  that  after  the  fore- 
closure sale  an  arrangement  was  made  be- 
tween the  defendant  Arendt,  the  mortgagee, 
and  Smith,  the  owner,  by  which  time  was  to 
be  given  to  Smith  to  complete  the  buildings, 
effect  a  sale  or  a  loan,  and  redeem  the  prem- 
ises. He  did  complete  the  buildings,  but 
was  unable  to  raise  the  money  with  which 
to  redeem  the  premises,  and  consequently 
the  deeds  were  delivered  to  Arendt  at  the 
date  before  mentioned.  The  trial  court,  in 
speaking  of  the  relation  of  the  parties,  says, 
with  reference  to  the  defendant  Arendt,  that 
he  was  the  equitable  owner,  and  as  such  per- 
mitted Smith  to  proceed  with  the  work  on 
the  premises,  and  that  "Smith  must  be  held 
to  be  the  agent  of  Arendt,  and  the  materials 
furnished  and  the  work  done  at  Smith's  re- 
quest be  regarded  as  done  with  the  knowl- 
edge and  consent  of  Arendt"  It  will  be  ob- 
served that  the  court  treats  Arendt  as  the 
equitable  owner,  and  Smith  as  the  agent  If 
their  legal  relation  be  that  of  principal  and 
agent  the  position  of  the  trial  Judge  cannot 
be  tenable;  for,  If  Smith  became  the  agent 
of  Arendt,  his  payment  of  the  plaintiffs' 
claim  to  the  contractor  inured  to  the  benefit 
of  his  principal  and  discharged  Arendt  and 
bis  premises  from  all  liability  to  the  plain- 
tiffs. We  think,  however,  that  the  question 
of  principal  and  agent  is  unimportant.  Smith 
remained  in  possession  after  the  public  sale, 
and  caused  the  buildings  to  be  completed. 
He  paid  Hutton  therefor,  as  he  was  bound 
to  do  under  his  contract  Whether  he  com- 
pleted the  buildings  under  some  undisclosed 
arrangement  with  Arendt  or  upon  bis  own 
account,  hoping  to  find  a  purchaser  or  effect 
a  loan  with  which  to  redeem  the  premises 
is  not  material;  for  If  he,  in  good  faith,  paiA 
the  contractor  before  the  lien  was  filed,  this 
action  cannot  be  maintained.  French  ▼. 
Bauer,  134  N.  Y.  548,  32  N.  B.  77,  20  Lawy. 
Rep.  Ann.  560,  and  note;  Lumbard  v.  Rail- 
road Co.,  55  N.  Y.  491;  Crane  v.  Oenin,  60 
N.  Y.  127.  Upon  this  question  we  fully  agree 
with  the  views  expressed  by  the  learned  gen- 
eral term  of  the  court  of  common  pleas.  We, 
however,  think,  in  reversing  the  Judgment 
tbat  court  should  have  ordered  a  new  trial. 
It  Is  contended  on  behalf  of  the  appellants 
that  the  payment  by  Smith  to  Hutton  was 
not  In  fact  made.  The  finding  of  the  trial 
court  that  it  was  made  was  upon  the  request 
of  the  defendants.  The  trial  court  does  not 
appear  to  have  regarded  It  as  material.  We 
think  it  but  fair  that  the  plaintiffs  should 
have  an  opportunity  to  again  be  heard  upon 


this  question.  The  judgment  of  the  general 
term  of  the  court  of  common  pleas  should 
be  modified  so  as  to  grant  a  new  trial,  and 
as  so  modified  affirmed,  with  coats  to  abide 
the  event  All  concur.  Judgment  accord- 
ingly. 

(148  N.  Y.  «IB) 

CHWATAL  V.  SCHRBINBR. 

(Court  of  Appeals  of  New  York.     March  10, 
1890.) 

Wills— CossTRUCTios — IssuB. 
A  testator  de?ised  his  land  In  trust  dar- 
ing the  lives  of  bis  children,  and  until  the  young- 
est of  the  "isBDe"  of  any  of  them,  linn^  at  the 
death  of  the  one  uf  them  longest  surviving  or 
bom  in  due  time  afterwards,  should  be  21  yean 
old,  and  on  termination  of  the  trust  to  his  "grand- 
children" and  their  "issue,"  who  were  to  take  "as 
if  it  had  been  the  .estate  of  the  respective  parents 
of  satit  grandchildren,  •  •  •  and  had  de- 
scended to  them  and  their  lawful  issue  by  inherit- 
ance." No  great-grandchild  was  in  being  at  the 
testator's  death.  Held,  the  word  "issue,"  as  used 
in  fixing  the  term  of  the  trust,  meant  the  testa- 
tor's grandchildren. 

Appeal  from  supreme  court,  general  term. 
Fifth  department 

Action  by  Franz  Chwatal  against  George 
Scbrelner  to  recover  the  consideration  paid 
for  land  on  an  alleged  failure  of  title.  From 
a  Judgment  of  the  general  term  (29  N.  Y. 
Supp.  1142)  afilrming  a  Judgment  of  the  spe- 
cial term  (23  N.  Y.  Supp.  206)  for  defendant 
plaintiff  appeals.    Affirmed. 

Samson  Ladmian,  for  appellant.  Henix 
H.  Anderson,  for  respondent. 

HAIGHT,  J.  This  action  was  brought  to 
recover  money  paid  upon  a  contract  to  sell 
and  convey  a  lot  of  land  on  Ninetieth  street 
in  the  city  of  New  York,  together  with  the 
counsel  fees  and  disbursements  incurred  in 
the  examination  of  the  title,  upon  the  ground 
that  the  defendant  was  unable  to  give  a  mer- 
chantable title.  William  Rhlnelander  died 
September  9,  1825,  seised  and  possessed  of  a 
large  tract  of  land  in  the  city  of  New  York, 
of  which  the  premises  In  question  were  a 
part.  He  left  a  last  will  and  testament 
which  has  been  duly  proved  and  admitted  to 
probate,  in  and  by  the  fifth  clause  of  which 
he  devised  his  real  estate  in  the  city  of  New 
York  to  his  executors,  in  trust  to  receive  the 
rents,  issues,  and  profits,  and  to  apply  the 
same  In  the  manner  directed.  It  then  pro- 
vides as  follows:  "It  is  my  will  that  the  real 
estate  situate  In  the  city  and  county  of  New 
York,  whereof  I  may  die  seized  and  possess- 
ed, shall  be  kept  entire,  and  no  part  there- 
of sold,  during  the  natural  lives  of  my  chil- 
dren and  the  natural  life  of  the  longest  Uver 
of  them,  and  until  the  youngest  i>er8on  among 
such  of  the  issue  of  my  said  children,  or  any 
of  them,  as  shall  be  living  at  the  death  of 
such  longest  liver,  or  shall  be  bom  in  due 
time  afterwards,  shall  come  to  the  age  of 
twenty-one  years.  •  *  •  Lastly.  The  res- 
idue of  the  said  rents,  Issues,  and  profits  to 
distribute  In  equal  parts  among  my  children 
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then  llTing  and  the  lawful  iasne  of  sucb  of 
my  children  aa  may  be  then  dead  leaving 
lawful  iBsue,  such  Issue  to  receive  such  share 
only  as  the  parent  of  sucb  issue,  if  living, 
would  be  entitled  to  receive,  and  each  of 
my  children  always  to  receive  such  share  as 
such  child  would  have  been  entitled  to  re- 
ceive if  all  my  children  then  dead,  leaving 
issue  then  alive,  had  been  living.  And  after 
the  expiration  of  the  term  for  which  my  said 
lands  are  above  devised  to  my  executors  in 
trust,  I  do  then  devise  the  real  estate  where- 
of I  may  die  seized  or  possessed  in  the  city 
and  county  of  New  York  to  my  lawful  grand- 
children and  the  lawful  issue  of  such  grand- 
children, sucb  grandchildren  and  their  law- 
ful issue  to  take  said  estate  in  like  manner 
in  every  respect  as  if  it  bad  been  the  estate 
of  the  respective  parents  of  sucb  grandchil- 
dren as  tenants  in  common,  and  bad  de- 
scended to  them  and  their  lawful  issue  by  in- 
heritance." William  Rhinelander  left  bim 
surviving  seven  children  and  eleven  grand- 
children. His  son  William  C.  Rhinelander 
was  the  longest  liver  of  bis  cbildren,  and 
died  June  20,  1878.  At  the  time  of  his 
death  nineteen  grandchildren  of  William 
Rhinelander  were  living  and  three  bad  died, 
two  without  descendants,  and  one  leaving  a 
child  surviving;  all  of  whom  were  of  full 
age.  A  large  number  of  great-grandchildren 
and  a  number  of  great-great-grandchildren 
were  also  living,  and  other  great-great-grand- 
cbildren  were  bom  within  due  time  after  the 
death  of  William  C.  Rhinelander.  The  last 
was  Emily  A  Hurry,  who  was  bom  March 
6, 1879,  and  will  become  of  age  March  6, 1900. 
Shortly  after  the  death  of  William  C.  Rhine- 
lander an  action  in  partition  was  begun  by 
one  of  the  grandchildren  of  William  Rhine- 
lander, in  wfalcb  action  all  the  living  grand- 
children and  the  child  of  the  only  grandchild 
who  was  dead  leaving  a  child  were  made 
parties.  On  the  lOtb  day  of  February,  1882, 
a  final  decree  was  entered  in  the  partition 
action,  in  which  the  premises  In  suit  were 
allotted  to  Mary  R.  Swan,  a  grandchild,  who 
subsequently  conveyed  the  same  to  the  de- 
fendant 

It  is  contended  on  behalf  of  the  plaintiff 
that  the  trust  will  not  terminate  until  the 
youngest  great-great-grandchild,  Emily  A. 
Hurry,  becomes  of  age,  on  the  6th  day  of 
March,  1900,  while  on  behalf  of  defendant  it 
Is  claimed  that  the  trust  terminated  on  the 
death  of  William  C.  Rhbielander,  the  grand- 
children and  the  only  child  of  the  deceased 
srandcfalld,  all  being  at  that  time  more  than 
21  years  of  age.  The  whole  controversy 
turns  upon  the  meaning  of  the  word  "issue," 
as  fonnd  in  the  clause  of  the  will  above  re- 
ferred to,  the  plaintiff  claiming  that  it  means 
"descendants,"  while  the  defendant  insists 
that  it  means  "children."  It  is  not  our  pur- 
IMse  to  enter  upon  any  elaborate  dlscosslon 
of  the  meaning  of  the  word  "issue,"  for  very 
much  has  already  been  written  upon  that 
subject    It  baa  been  exhaustively  discussed 


in  recent  cases  In  this  court.  In  which  the  au- 
thorities of  England  and  of  this  country  liave 
been  fully  considered,  and  the  rule  determin- 
ed. In  Palmer  v.  Horn,  84  N.  Y.  516,  619, 
Earl,  J.,  says:  "The  word  'issue'  is  an  am- 
biguous term.  It  may  mean  descendants  gen- 
erally, or  merely  children;  and  whether,  in 
a  will,  it  shall  be  held  to  mean  the  one  or  the 
other,  depends  upon  the  intention  of  the  tes- 
tator as  derived  from  the  context  or  the  entire 
will,  or  such  extrinsic  circumstances  as  can 
be  considered.  In  England,  at  an  early  day, 
it  was  held.  In  Its  primary  sense,  when  not 
restrained  by  tbp  context,  to  be  coextensive 
and  synonymous  with  'descendants,'  compre- 
hending objects  of  every  degree.  But  it  came 
to  be  apparent  to  judges  there  that  such  a 
sense  given  to  the  term  would  in  most  cases 
defeat  the  intention  of  the  testator,  and  hence 
in  the  latter  cases  there  is  a  strong  tendency, 
unless  restrained  by  the  context  to  bold  that 
it  has  the  meaning  of  'children.'  It  will  at 
least  be  held  to  have  sucb  meaning  upon  a 
slight  indication  in  other  parts  of  the  will 
that  such  was  the  intention  of  the  testator." 
In  Drake  v.  Drake,  134  N.  Y.  220,  224,  32  N. 
E.  114,  Bradley  J.,  says:  "In  its  general 
sense,  nnconfined  by  any  Indication  or  inten- 
tion to  the  contrary,  the  word  Issue'  includes 
In  its  meaning  all  descendants.  It  may,  how- 
ever, when  such  appears  to  have  been  tjie 
Intent  with  which  the  word  is  used,  have  the 
restricted  import  of  'children.*  •  •  •  The 
word  'issue'  may  be  a  word  either  of  pur- 
chase or  limitation,  and  will  be  construed  the 
one  or  the  other,  as  may  be  necessary  to  ef- 
fectuate the  intent  with  which  it  appears  to 
have  been  used  in  the  instrament  where  it  is 
employed."  In  Soper  v.  BrowT.  i36  N.  Y. 
244,  248,  32  N.  E.  768,  Andrews,  J.,  says:  "I 
am  of  opinion  that  the  word  'issue'  in  a  deed 
or  will,  when  used  as  a  word  of  purciiase, 
and  where  its  meaning  is  not  otherwise  de- 
fined by  the  context  and  there  are  no  indi- 
cations that  it  was  used  in  any  other  than  its 
legal  sense,  comprehends  all  persons  in  the 
line  of  descent  from  the  ancestor,  and  has  the 
same  meaning  as  'descendants,'  an<:  that, 
while  It  embraces  the  cbildren  of  the  ances- 
tor. It  is  because  they  are  descendants  in  com- 
mon with  all  other  persons  who  can  trace  di- 
rect descent  from  a  common  source.  *  •  • 
There  are  many  authorities  on  wills  in  which 
the  word  has  been  construed  to  mean  'chil- 
dren' only.  These  authorities  rest  upon  the 
undisputed  principle  that  words  used  by  a 
testator  In  bis  will  are  to  be  interpreted  in 
the  sense  which  he  attributed  to  them,  where 
it  appears  by  the  context  that  they  were  not 
used  in  their  strict  legal  sense.  It  is  but  one 
of  the  applications  of  the  doctrine  that  in  the 
construction  of  wills  the  intention  of  the  tes- 
tator is  to  govern  when  not  inconsistent  with 
the  rules  of  law."  The  rale,  therefore,  is  that 
the  word  "issue,"  in  its  general  sense.  In  the 
absence  of  any  indication  of  intention  to  the 
contrary,  includes  in  its  meaning  descend- 
ants generally.     But  when  it  is  apparent 
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from  the  extrinsic  circumstances  proper  to 
be  considered,  or  the  proTlBions  of  the  will, 
that  the  testator  intended  "children,"  its 
meaning  will  be  so  limited. 

Referring  to  the  clause  of  the  will  fixing 
the  term  of  the  trust,  he  provides  tliat  bis  real 
estate  in  the  city  of  New  TotIe  shall  be  kept 
entire,  and  not  be  sold,  "during  the  natural 
lives  of  my  children,  and  the  natural  life  of 
the  longest  liver  of  them,  and  until  the  young- 
est person  among  such  of  the  Issue  of  my  said 
children,  or  any  of  them,  who  sliali  be  living 
at  the  death  of  such  longest  liver,  or  shall  be 
bom  in  due  time  afterwards,  shall  come  to 
the  age  of  twenty-one  years."  This  clause, 
standing  alone,  unexplained  and  unqualified, 
under  the  rules  of  construction  above  given, 
would  doubtless  require  us  to  hold  that  the 
word  "issue"  meant  "descendants."  But,  as 
we  have  seen,  at  the  time  of  the  testator's 
death  there  were  living  seven  children  and 
eleven  grandchildren.  No  great-grandchildren 
had  then  been  bom,  so  as  to  become  the  spe- 
cial objects  of  his  bounty.  By  the  disposing 
clause  he  provides:  "And  after  the  expira- 
tion of  the  term  for  which  my  said  lands  are 
above  devised  to  my  executors  in  trust,  I  do 
then  devise  the  real  estate  whereof  I  may  die 
seised  and  possessed  in  the  city  and  county 
of  New  York  to  my  lawful  grandchildren  and 
the  lawful  issue  of  such  grandchildren,  such 
grandchildren  and  their  lawful  issue  to  take 
said  estate  in  like  manner  in  every  respect 
as  if  it  had  been  the  estate  of  the  respective 
parents  of  such  grandchildren  as  tenants  in 
common,  and  had  descended  to  them  and 
their  lawful  issue  by  inheritance."  Here  we 
have  the  intention  of  the  testator  disclosed. 
He  did  not  Intend  that  his  children  should 
take,  for  he  continued  the  trust  during  the 
life  of  the  longest  liver  of  them.  He  did  not 
intend  that  his  grandchildren  should  take  dur- 
ing their  minority,  for  be  continued  the  trust 
after  the  decease  of  his  children,  until  the 
youngest  person  among  the  issue  of  his  chil- 
dren then  living,  or  who  should  be  bom  in  due 
time  thereafter,  became  21  years  of  age.  He, 
however,  did  expect  his  grandchildren  to  take 
the  estate,  forhe  expressly  devises  the  same  to 
them,  and  to  their  Issue,  to  take  their  parents' 
portion  in  like  manner  as  if  It  had  descended 
to  them  by  Inheritance.  This  purpose  was 
clearly  expressed,  and,  taken  In  connection 
with  the  fact  that  no  great-grandchild  was  in 
being  at  the  time  of  the  testator's  death, 
would  seem  to  indicate  that  he  Intended  the 
word  "Issue,"  as  used  by  him  in  fllxlng  the 
term  of  the  trust,  as  referring  to  the  children 
of  his  children;  in  other  words,  his  grand- 
children. 

It  is  claimed  that  it  was  the  intention  of  the 
testator  to  continue  his  trust  as  long  as  he 
had  the  power  to  do  so.  It  la  apparent,  how- 
ever, that  he  did  not  so  continue  it,  and  we 
fail  to  discover  such  an  Intention.  To  so 
continue  the  trust  would  take  it  beyond  the 
Uves  of  the  trustees,  and  cast  the  manage- 
ment  of   the  estate   upon   persons,   perhaps 


strangers,  never  selected  by  him.  It  la  not 
apparent  that  he  so  intended.  Under  the 
mie  of  future  limitations,  then,  in  force,  the 
trust  could  be  continued  during  the  lives  of 
persons  in  being  at  the  creation  of  the  limita- 
tion, and  for  the  period  of  gestation  succeed- 
ing the  lives  in  being,  and  for  21  years  there- 
after. 18  Am.  &  £^.  Ena  Law,  33a  It 
was  thus  In  his  power  to  continue  the  limita- 
tion during  the  life  of  the  longest  liver  of  hIB 
11  grandchildren  instead  of  his  children,  and 
until  a  child  tbat  should  within  due  time 
thereafter  be  bom  became  21  years  of  age. 
It  will  thus  be  seen  that  the  testator  lias  not 
and  did  not  Intend  to  continue  the  trust  aa 
long  as  he  had  power  to  do  so.  The  policy 
of  our  state  has  been  to  shorten,  rather  than 
to  extend,  the  future  limitations  of  estates. 
It  was  consequently  provided  in  the  revision 
of  the  statutes,  made  after  this  will  was  ad- 
mitted to  probate,  that  the  absolute  power  of 
alienation  of  lands  should  not  be  suspended, 
by  any  limitation  or  condition  whatever,  for 
a  longer  period  than  during  the  continuance 
of  not  more  than  two  lives  In  being  at  the  cre- 
ation of  the  estate,  etc.  Where  the  Intent  of  the 
testator  is  left  uncertain  and  doubtful,  that 
construction  should  be  adopted  which  is  near- 
est in  accord  with  public  policy.  The  Judg- 
ment should  be  affirmed,  with  costs.  All  coi^ 
cur.    Judgment  affirmed. 


0«  N.  T.  898) 
AMERICAN  BXCH.  NAT.  BANK  v.  NETW 
YORK  BELTING  &  PACKING  CO. 
(Court  of  Appealc  of  New  York.    March  10^ 
1896.) 
Nbootiablb  Instkuiibsts — Bona  Fidb  HouiBa— 
Cbbdibiutx  or  Witness. 
L  Where  defendant's   witness   testifies   on 
cross-exammation  that  plaintiS  paid  full  value 
for  the  note  In  suit  in  the  usual  course  of  bnsi- 
neas,  and  without  notice  that  it  had  been  divert- 
ed, there  is  no  question  of  plaintiff's  good  faith. 
26  N.  Y.  Supp.  822,  affirmed. 

2.  In  such  case  the  facta  that  the  witness 
was  a  customer  of  plaintiff  bank,  and  had  sold 
to  it  the  notp  in  suit,  do  not  make  his  credibility 
a  question  for  the  jury. 

Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  the  American  Exchange  National 
Bank  against  the  New  York  Belting  &  Pack- 
ing Company  on  a  promissory  note.  From  a 
Judgment  in  favor  of  plaintiff  (26  N.  Y.  Supp, 
822),  defendant  appeals.    Affirmed. 

This  action  was  brought  to  recover  the  sum 
of  $5,000  and  interest  upon  a  promissory  note 
dated  July  18,  1890,  and  made  by  the  defend- 
ant to  Its  own  order.  The  defendant  admit- 
ted the  making  of  the  note,  but  denied  that 
tbe  plaintiff  was  a  holder  for  value  and  In 
good  faith,  and  alleged  that  the  plaintiff  took 
the  same  with  full  notice  and  knowledge  of 
the  fact  that  it  had  been  diverted  from  tbe 
purpose  for  which  made  and  delivered.  It 
was  shown  that  the  plaintiff  received  the  note 
from  a  corporation  called  the  Potter-Lovell 
Company,  doing  a  brokerage  business  in  com- 
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merdal  paper  and  other  secnrltlea.  The  com- 
pfuiy  was  represented  In  New  York  Olty  by  a 
person  named  Corey,  as  Its  acent  Tbe  de- 
fendant had  delivered  the  note  to  the  Potter- 
Lovell  Company  to  be  sold  or  to  be  discounted 
for  It,  under  an  arrangement  with  that  com- 
pany which  had  existed  for  some  time  be- 
tween them.  Corey  had  effected  a  loan  from 
the  plaintiff  to  the  Fottar-LoTell  Company,  in 
May,  1890,  cf  $100,000,  on  that  company's  note 
at  four  months,  and  pledged  for  its  payment, 
among  other  securities,  two  of  defendant's 
notes  for  $5,000  each,  dated  In  the  previous 
February  and  March,  due  in  nine  months 
from  date,  and  of  like  negotiable  character 
with  the  one  in  stdt  He  received  from  plain- 
tiff the  full  amount  of  the  note,  less  the  legal 
interest  from  the  time  of  its  running.  When 
the  note  in  suit  was  handed  to  Corey  by  the 
defendant,  it  was  accompanied  by  another  for 
a  similar  amount  These  two  notes  were 
thereafter  substituted  with  the  plaintiff  by 
Corey,  as  a  part  of  the  collateral  security  for 
the  loan  mentioned.  In  the  place  of  the  de- 
fendant's two  other  notes  of  February  and 
March,  which  were  then  withdrawn. 

Upon  the  trial,  after  the  plaintiff  had  rested 
Its  case  upon  proof  of  the  note  and  of  the 
amount  due  upon  it,  the  defendant  gave  evi- 
dence, by  its  treasurer,  to  show  that  the  ar- 
rangement with  the  Potter-Lovell  Company 
only  allowed  of  the  discount  or  sale  of  de- 
fendant's notes,  and  then  called  Corey  as  a 
witness  to  prove  that  he  was  the  New  York 
agent  of  the  Potter-Lovell  Company,  that  It 
carried  on  the  general  business  of  note  bro- 
kerage, and  that  the  note  had  been  pledged 
as  collateral  to  the  plaintiff's  loan  to  that 
company.  The  plaintiff  thereupon  cross-ex- 
amined Corey,  and  showed  by  him  the  facts 
as  to  the  Potter-Lovell  Company's  transac- 
tion with  tt  The  date  precisely  when  the 
loan  to  the  Potter-Lovell  Company  was  made, 
prior  to  May,  1890,  for  which  the  defendant's 
prior  notes  tiad  been  originally  pledged,  is 
said  to  be  in  doubt;  but  the  witness  Corey 
testified  very  positively  that  the  defendant's 
two  earlier  notes  had  been  deposited  by  him 
as  security  for  that  loan.  He  gave  the  date, 
in  May,  1890.  when  that  prior  loan  was  paid 
off  and  the  new  loan  for  $100,000  was  nego- 
tiated, and  testified  that  those  notes  formed 
part  of  the  collateral  security,  and  were  with- 
drawn by  him,  upon  substituting  the  defend- 
ant's two  July  notes,  of  which  the  note  in 
suit  Is  one.  When  the  defendant  tested,  ui»- 
on  plaintiff's  motion  the  court  directed  a  ver- 
dict for  the  amount  of  plaintiff's  claim,  to 
which  direction  the  defendant  excepted.  The 
judgment  entered  upon  this  verdict  was  af- 
firmed at  the  general  term,  and  the  defend- 
ant has  api)ealcd  to  this  court 

Austen  G.  Fox,  for  i^pellant  Michael  H. 
Gardozo,  for  respondent. 

6EAY,  J.  (after  stating  the  facts).  The  learn- 
ed counsel  for  the  defendant  has  with  much 
ability  and  with  considerable  force  Insisted 


that  it  Tna  «rtor  to  direct  a  verdict  for  the 
plalntlfl,  inasmuch  as  it  h^d  not  relieved  it- 
self of  the  burden  of  proving  that  it  was  a 
holder  of  the  note  for  value  and  in  good  faith. 
He  argues,  in  substance,  that  the  evidence  of 
the  witness  Corey,  disclosing  the  circumstan- 
ces under  which  the  plaintiff  had  rec^ved,  as 
security  for  its  loan  to  the  Potter-Lovell  Com- 
pany, the  prior  notes  of  the  defendant  (toe 
one  of  which  the  note  in  suit  was  substituted), 
was  insufaclent  to  warrant  the  direction  of  a 
verdict  It  is  suggested  by  him  that  the  plain- 
tiff In  such  a  case  was  bound  to  show  by  a 
preponderance  of  evidence  that  it  took  with- 
out notice,  and,  as  it  relied  upon  the  testi- 
mony of  the  witness  Corey,  who  committed 
the  fraud,  that  the  question  still  remained  one 
for  the  determination  of  the  jury.  It  is  to 
be  observed  that  the  defendant  does  not,  ap- 
parently, dispute.  If  the  plaintiff  received  the 
two  prior  notes  of  the  defendant  for  value, 
before  maturity,  and  without  notice  of  any 
fact  affecting  their  validity,  tliat  then  It  is  en- 
titled to  recover  upon  the  note  in  sidt  In 
that  position  he  is  undoubtedly  right  inas- 
much as  the  surrender  of  the  prior  collateral 
note  when  it  received  the  note  In  suit  made 
it  a  holder  for  value  of  the  latter.  Bank  v. 
Watson,  42  N.  Y.  490.  As  we  read  the  evi- 
dence relating  to  the  transactions  in  which 
the  defendant's  earlier  notes  had  been  pledged 
to  the  plaintiff  to  secure  the  payment  of  the 
Potter-Lovell  Company's  note  for  $100,000,  we 
do  not  think  it  is  open  to  any  doubt.  Corey's 
evidence  upon  the  subject  clearly  shows  that 
the  earlier  notes  were  deposited  with  the 
plaintiff  In  May,  1890,  as  a  part  of  the  col- 
lateral security  upon  the  strength  of  which 
the  loan  was  made  to  the  Potter-Lovell  Com- 
pany, and  it  is  quite  Immaterial  that  they 
may  have  been  in  the  possession  of  the  bank 
as  security  for  another  loan  prior  to  that 
time.  When  the  plaintiff  received  them  as 
collateral  security  for  the  repayment  of  the 
loan  of  money  upon  the  Potter-Lovell  Com- 
pany's note.  It  became  a  bolder  for  value,  and 
the  only  question  fbr  us  to  consider  is  wheth- 
er the  plaintiff  was  successful  in  showing  that 
it  had  no  notice  of  the  diversion  of  the  de- 
fendant's notes  from  the  purpose  for  which 
delivered  to  the  Potter-Lovell  Company,  and 
that  there  was  nothing  in  the  circumstances 
attending  its  receipt  of  the  notes  to  charge  it 
with  such  notice;  or  whether,  at  the  close  of 
the  case,  there  was  such  reason»ble  doubt  up- 
on the  matter,  or  such  room  for  a  possible  In- 
ference adversely  to  the  plaintiff's  bona  fides, 
as  that  it  should  have  been  left  to  the  jury  to 
pass  ui>on  the  question.  When  the  defend- 
ant had  shown  the  wrongful  diversion  of  its 
notes  by  the  Potter-Lovell  Company,  It  was 
incumbent  upon  plaintiff  to  assume  the  bur- 
den of  restoring  Its  position  of  being  a  bona 
fide  hcdder  of  the  note  for  value,  which  had 
been  assailed  by  the  defendant's  evidence. 
The  rule,  in  cases  where  the  maker  of  a  note 
shows  that  it  was  obtained  from  him  by  soma 
fraudulent  practice,  requires  the  holder,  who 
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traes  npon  it,  to  sbow  under  what  circamstao- 
ces  and  for  what  value  he  became  such. 
Bank  t.  Green,  43  N.  Y.  298.  It  seems  to  us 
that  the  plalntlfl  did  respond  sufflcieotly  to 
the  requirements  of  the  rule,  and  that  it  made 
no  difference  that  the  evidence  npon  which 
it  rdied  to  re-establish  its  position  was  elicit- 
ed upon  the  cross-examination  of  the  defend- 
ant's witness  Ck>re7.  If  Corey's  evidence, 
when  revealing  all  the  facts,  failed  to  show 
that  the  plaintiff  had  taken  the  notes  from 
him  under  circumstances  of  such  a  suspicious 
nature  as  to  charge  it  with  a  knowledge  af- 
fecting their  validity  in  it6  hands,  then  we 
think  it  is  clear  that  plaintiff  bad  done  all 
that  was  fairly  necessary  to  destroy  the  ef- 
fect of  the  evidence  with  respect  to  the  wrong- 
ful use  of  the  notes.  Unless  there  was  some- 
thing in  the  mere  fact  that  the  plaintiff  re- 
ceived the  notes  from  thePotter-Lovell  Com- 
pany which  should  cause  it  to  suspect  the 
latter's  right  to  pledge  them,  we  see  nothing 
tn  the  evidence  to  warrant  an  inference  that 
the  plaintiff  had  any  knowledge  of  the  cir- 
cumstances under  which  they  were  held  by 
that  company.  While  it  Is  true  that  the  Pot- 
ter-Lovell  Company  was  engaged  in  business 
as  a  broker  In  commercial  paper,  we  do  not 
think  that  that  circumstance  was  enough  to 
raise  a  doubt  as  to  its  authority  to  deal  with 
commercial  paper  in  Its  possession,  which 
third  persons  were  bound  to  entertain.  It 
was  necessary,  in  order  to  deprive  the  paper 
of  Its  negotiable  attributes,  that  it  should  ap- 
pear that  the  plaintiff  knew,  or  bad  reason  to 
believe,  that  the  Potter-Lovell  Company  was 
acting  as  agent  for  the  maker,  and  not  as  an 
owner.  The  Potter-Lovell  Company  was  a 
customer  of  the  plaintiff,  with  which  It  had 
an  account,  and  from  which  it  was  in  the 
habit  of  borrowing  money;  and  the  plaintiff 
Imd  the  right  to  assume,  as  to  notes  offered 
to  It,  whether  for  discount  or  as  collateral  se- 
curity for  loans  of  money,  that  Its  customer 
was  acting  In  good  faith,  and  within  Its  law- 
ful rights.  The  fact  that  its  customer  was 
engaged  in  the  business  of  a  note  brokerage 
was  not  one  which  deprived  the  plaintiff  of 
the  right  to  indulge  in  that  assumption.  Nor 
do  we  think  that  Corey's  credibility  as  a  wit- 
ness should  have  been  passed  upon  by  the 
jury.  He  was  called  as  a  witness  by  the  de- 
fendant. He,  or  the  Potter-Lovell  Company, 
which  he  represented,  was  the  broker  employ- 
ed by  the  defendant  in  procuring  sales  and 
discounts  of  its  notes.  If  the  defendant  re- 
lied upon  his  evidence  to  defeat  the  plaintiff's 
right  to  recover  by  showing  a  wrongful  diver- 
sion of  the  notes.  It  surely  was  competent  for 
the  plaintiff,  out  of  the  mouth  of  the  same 
witness,  to  show  the  natur<>  of  the  transac- 
tions, and  to  establish  that  there  was  noth- 
ing in  them  which  affected  it  with  notice  of 
an  infirmity  in  the  title  of  the  Potter-Lovell 
Company  to  pledge  the  notes  for  Its  own  use. 
In  all  cases  where  it  is  sought  to  defeat  the 
right  of  the  holder  of  negotiable  paper  before 
maturity  to  recover  against  the  maker,  it  is 


essential  that  actual  notice  be  proved  of  the 
defect  in  title,  or  that  circumstances  be  shown 
evidencing  bad  faith  in  the  holder,  and  creat- 
ing reasonable  grounds  for  suspecting  his  con- 
duct In  the  transaction. 

The  defendant's  counsel  has  referred  to 
several  cases  recently  decided  in  this  court 
as  furnishing  some  support  for  his  position 
that  in  the  present  case  it  was  incumbent 
upon  the  plaintiff  to  give  afBrmative  evi- 
dence upon  the  question  of  its  being  a  bona 
fide  bolder.  We  think  that  that  evidence 
was  offered  through  the  cross-examination 
of  the  witness  Corey,  upon  whom  the  defend- 
ant had  relied,  and  that  it  did  entirely  estab- 
lish the  good  faith  of  the  plaintiff  In  the 
transaction.  The  cases  to  which  he  refers 
us  were  very  different  in  their  facts  from  the 
one  in  question.  In  Grant  v.  Walsh,  145  N. 
Y.  502,  40  N.  E.  209,  a  Judgment  for  the  plain- 
tiff, entered  upon  the  direction  of  a  verdict, 
was  reversed  because  the  defendant  bad  not 
been  permitted  to  show  that  a  fraud  was 
practiced  upon  him,  and  that  the  officers  of 
the  St.  Nicholas  Bank,  of  which  the  plaintiff 
was  the  receiver,  had  knowledge  of  the  cir- 
cumstances under  which  the  defendant's 
check  was  given  to  the  Madison  Square 
Bank.  The  rule  applied  there  was  that  when 
a  maker  of  negotiable  paper  shows  that  it 
was  obtained  from  him  wrongfully,  as  by 
fraud  or  duress,  a  subsequent  transferee 
must  show  that  he  is  a  bona  fide  purchaser, 
before  becoming  entitled  to  recover  upon  it. 
In  Vosburgh  v.  Dlefendorf,  119  N.  Y.  357,  23 
N.  E.  801,  the  note  was  purchased  at  half  its 
face  value,  and  that  f&ct,  and  the  circumstan- 
ces attending  the  purchase,  and  the  plaintiff's 
knowledge  of  the  original  parties  to  the  trans- 
action, were  deemed  to  necessitate  the  submls- 
Rlon  to  the  Jury  of  the  question  of  the  plain- 
tiff's Innocence  and  good  faith.  The  doc- 
trine applied  In  that  case  was  that  the  plain- 
tiff did  not  satisfy  the  rule  requiring  good 
faith  to  be  shown  by  the  holder  of  paper  ob- 
tained from  the  maker  by  fraud  by  simply 
showing  that  he  paid  value  for  the  note,  and 
then  remaining  silent  npon  the  subject  of 
notice  of  the  circumstances  under  which  It 
was  given;  and  that,  therefore,  the  ques- 
tion of  good  faith  would  have  to  be  passed  up- 
on by  the  Jury.  But  in  the  later  case  of 
Bank  v.  Dlefendorf,  123  N.  Y.  192,  25  N.  B. 
402,  the  opinion  elaborately  discussed,  In  the 
light  of  the  decisions  and  text-books,  the 
question  of  what  constitutes  a  bona  fide 
holder  of  a  note  or  bill.  In  that  case  the 
plaintiff's  cashier  purchased  the  note  at  a 
large  discount  from  a  stranger.  The  circum- 
stances attending  the  transaction  of  the  pur- 
chase were  deemed  to  be  so  strange  and  un- 
usual that  it  could  not  be  said,  as  matter 
of  law,  that  the  note  had  been  acquired  in 
good  faith.  The  plaintiff  there  had  assumed 
the  burden  of  proof,  and  the  cashier  gave  his 
testimony  as  to  the  circumstances  of  the  pur- 
chase. But,  inasmuch  as  he  had  an  interest 
In  the  transaction,  by  reason  of  his  relations 
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to  tbe  bank  as  an  officer  and  as  a  large 
stockholder,  bis  testimony  was  not  deemed 
to  be  controlling,  although  not  contradicted, 
and  his  credibility  was  for  the  jury  to  pass 
upon.  It  was  said  in  the  opinion  that:  "The 
payment  of  value  for  negotiable  paper  is  a 
circumstance  to  be  taken  Into  account  with 
other  facts  in  determining  the  Question  of 
the  bona  fides  of  the  transaction,  and,  when 
full  value  is  paid,  is  entitled  to  great  weight 
But  that  fact  is  never  conclusive,  except  in 
the  absence  of  evidence  tending  to  show  no- 
tice or  bad  faith."  We  considered  that  hold- 
ers of  such  paper  are  entitled  to  the  benefit 
of  the  rule  which  protects  a  bona  fide  holder, 
as  it  was  said  in  the  opinion,  "only  when 
they  have  purchased  such  paper  in  good 
faith,  in  the  usual  course  of  business,  be- 
fore maturity,  for  full  value,  and  without 
notice  of  any  facts  aftectlng  the  validity  of 
the  paper."  In  the  prei^nt  case  there  w^e 
no  such  facts  as  were  commented  upon  In 
the  Diefendorf  Cases,  as  tending  to  affect  the 
plaintiff  with  a  suspicion  that  he  knew,  or 
might  have  known,  more  of  the  source  of 
the  paper,  or  of  the  character  of  the  trans- 
action, than  he  chose  to  disclose.  Here  there 
was  no  conflict  of  evidence;  for  what  there 
was,  in  so  far  as  it  bore  upon  the  transac- 
tions with  the  plaintiff,  came  from  the  de- 
fendant's witness,  and  it  was  of  a  nature 
that  i)ermitted  of  no  reasonable  or  fair  infer- 
ence of  a  knowledge  in  the  plaintiff's  officers 
that  the  Fotter-Lovell  Company  was  deal- 
ing unlawfully  with  this  negotiable  paper  in 
pledging  it  to  secure  a  loan  of  money  from 
the  plaintiff.  As  it  was  before  suggested, 
the  fact  that  the  Fotter-Lovell  Company  was 
engaged  in  the  note-brokerage  business  was 
not  sufficient  to  put  the  plaintiff  upon  in- 
quiry as  to  the  nature  of  its  ownership.  Its 
general  business  did  not  necessarily  prevent 
it  from  buying  and  selling  negotiable  paper, 
and  those  who  dealt  with  it  were  entitled  to 
rely  upon  its  apparent  title.  It  Is  not  a 
question  of  the  preponderance  of  evidence, 
but  of  the  existence  of  any  evidence  from 
which  the  Jury  might  fairly  infer  a  knowl- 
edge in  the  plaintiff  that  it  was  unlawful  for 
the  Potter-Iiovell  Company  to  pledge  the 
notes  with  it;  and  we  think  that,  after  the 
transaction  was  laid  bare  by  Corey's  full  tes- 
timony apon  tbe  subject,  there  was  nothing 
which,  as  between  business  men.  would  or 
shonld  t>e  considered  as  throwing  doubt  up> 
on  tbe  Innocence  and  bona  fides  of  the  plain- 
tiff. Tbe  defendant's  connsel  insists  with 
great  earnestness  that  0<aej'B  evidence  was 
Insufficient  to  conclude  the  question  of  the 
plalntUTs  bona  fides,  and.  after  all,  that  is 
wh«re  be  is  forced  to  stand  In  this  conten- 
tion. But  we  may  assume  that  Corey,  with 
respect  to  the  evidence  given  upon  his 
crD88-«xanilnatlon,  became  the  plaintiff's  wit- 
ness for  the  purpose  of  freeing  it  from  the 
burden  then  cast  upon  it  by  the  evidence 
which  the  defendant  had  elicited;  and,  nev- 
^tbeless,  we  are  unable  to  see  why,  if  its 


exhibition  of  the  facts  failed  to  show  that 
the  plaintiff  had  acted  with  notice,  or  in  bad 
faith,  the  Jury  should  still  be  asked  to  pass 
upon  that  question.  Corey  was  defendant's 
witness  to  show  that  he,  as  Its  agent,  had 
wrongfully  diverted  the  paper  confided  to 
him  for  sale  or  discount;  and  if  the  plaintiff 
was  content  to  depend  upon  his  cross-exam- 
ination to  negative  tbe  Inference  of  an  in- 
firmity of  titie,  there  was  no  reason  why  it 
should  not  do  so.  Corey  did  not  sustain  any 
such  relation  to  plaintiff  as  to  render  his  evi- 
dence of  doubtful  valne.  His  concern  was 
one  of  the  customers  of  the  bank,  and  that 
relation  was  not  of  a  kind  which  Imposed 
any  duty  of  Inquliy  upon  the  bank  with  re-' 
spect  to  their  ordinary  transactions,  or 
which  made  Corey  an  interested  witness, 
and,  within  the  cases,  would  leave  the  ques- 
tion of  his  credibility  as  one  for  the  Jury 
to  pass  upon.  Bank  v.  Diefendorf,  supra. 
We  think  there  was  no  error  in  the  direction 
of  a  verdict  for  the  plaintiff,  and  that  there 
was  no  error  in  the  rulings  made  upon  the 
trial  which  calls  for  a  reversal  of  the  Judg- 
ment appealed  from.  The  Judgment  should 
be  affirmed,  with  costs.  All  concur.  Judg- 
ment affirmed. 


a«  N.  T.  «7) 
PEOPLB  ex  rel.  LG  ROT,  Atty.  Gen.,  v. 

FOLEY. 

(Court  of  Appeals  of  New  York.     March  10, 

1896.) 

OrFioa  AND  Offioeks— Time  of  Elbotion— Tbbm 

OF  Office— FowEK  of  Leoisla- 

TORE  TO  EXTBKD. 

1.  The  time  of  the  election  of  a  public  offi- 
cer is  the  day  on  which  the  votes  are  cast,  and 
not  the  day  on  which  the  reenit  is  officially  ascer- 
tained and  announced. 

2.  Under  Const,  art.  10,  g  2,  providhig  that 
town  officers  must  either  be  elected  by  the  peo- 
ple of  the  town  or  be  appointed  by  such  town 
authorities  as  the  iei^slature  may  designate  for 
that  purpose,  the  legislatiire  cannot  extend  the 
term  of  a  town  officer  after  his  election. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Proceeding  in  the  nature  of  quo  warranto 
by  tbe  people  of  tbe  state  of  New  York,. on 
the  relation  of  Isaac  Le  Ruy,  attorney  gen- 
eral, against  James  H.  Fol^,  to  oust  defend- 
ant from  the  office  of  town  clerk.  Into  which 
It  was  alleged  he  had  wrongfully  intruded, 
without  color  of  right  or  authority  of  law. 
From  a  Judgment  of  the  general  term  affirm- 
ing a  Judgment  for  defendant  (33  N.  Y.  Supp. 
1132),  relator  appeala    Affirmed. 

Charles  B.  Templeton,  tor  appellant  Eu- 
gene McLean,  for  respondent 

O'BBIEN,  J.  This  was  an  action  in  tba 
nature  of  a  quo  warranto,  brought  in  the 
name  of  tbe  attorney  general,  to  oust  the  de- 
fendant from  the  office  of  town  clerk  of  tbe 
town  of  Watervliet  in  the  county  of  Albany, 
upoq  tbe  allegation  that  he  bad  wrongfully  In- 
truded into  tbe  same,  without  c(rior  of  right 
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or  authwity  of  law.  It  Is  coQcodcd  that  the 
rdatcNT  was  elected  to  tliat  office  at  the  town 
meeting  held  In  the  town  In  the  month  of 
April,  1883.  The  dlspfite  arises  wholly  with 
respect  to  the  duration  of  the  term  which  he 
was  elected  to  fill,  whether  one  or  two  years. 
The  defendant  is  in  possession  of  the  office 
under  color  of  an  Section  by  the  people  held 
at  the  town  meeting  in  April,  1894;  but,  if  the 
term  for  which  the  relator  was  elected  in  1893 
was  two  years,  there  was  no  vacancy  to  flU 
In  the  following  year,  and  consequently  the 
defendant's  claim  to  the  office  cannot  be  sus- 
tained. 

The  election  of  town  officers  in  this  town  la 
regulated  by  a  special  statute  (Laws  1858.  c. 
22),  which  proTldea  for  the  division  of  the 
town  into  convenient  election  districts,  and 
enabling  the  electors  to  vote  for  town  officers 
by  ballot  on  the  day  preceding  the  day  pre- 
scribed by  law,  in  each  year,  for  holding  the 
general  town  meeting  The  annual  town 
meeting  was  held  In  the  town  on  the  11th  day 
of  April,  1893;  but,  under  the  statute  re- 
ferred to,  the  votes  of  the  electors  for  town 
officers  were  cast  on  the  day  preceding,— that 
Is,  on  the  10th  day  of  April,— in  the  various 
electl(»i  districts  of  the  town,  and  on  that  day 
duly  canvassed  by  the  several  boards  of  in- 
spectors, and  statements  in  writing  as  to  the 
result  made  and  signed  by  the  boards  in  all 
the  districts.  These  statements  were  deliv- 
ered to  the  board  at  the  annual  town  meeting, 
held  on  the  succeeding  day;  and,  under  the 
statute.  It  then  became  the  duty  of  this  board 
to  canvass  the  statements  and  declare  the  re- 
sult of  the  election  for  town  officers  In  the 
whole  town,  "the  same  as  though  such  votes 
bad  been  polled  at  such  annual  town  meet- 
ing." Section  19.  The  result  was  declared  by 
the  board  on  the  16th  of  April,  1893,  and  the 
relator  was  found  to  be  duly  elected  town 
clerk,  and  subsequently  qualified  and  entered 
upon  the  duties  of  the  office.  On  the  11th  of 
April,  1893,  the  day  of  the  annual  town  meet- 
ing, and  the  day  that  the  several  statements 
of  the  result  of  the  voting  for  town  officers  in 
the  several  districts  were  delivered  to  the 
town  board,  the  governor,  at  about  half  past 
10  o'clock  In  the  forenoon,  signed  and  ap- 
proved chapter  344  of  the  Lavra  of  that  year, 
amending  the  town  law,  and  providing,  among 
other  things,  that  the  term  of  office  of  town 
Clerks  should  be  two  years.  The  claim  of  the 
relator  is  that  he  was  elected  after  this  stat- 
ute took  efTect,  and  hence  his  official  term 
was  two  years.  We  think  that  this  conten- 
tion cannot  be  sustained.  The  electors  of 
the  town  expressed  their  choice  for  the  office 
of  town  clerk  when  they  deposited  their  bal- 
lots the  day  before  the  amendment  went  into 
effect  They  voted  for  the  relator  to  ffil  an 
office  for  one  year,  which  was  then  the  legal 
term,  and  not  for  two  years,  to  which  the 
term  was  mlarged  after  the  ballots  were  cast 
and  counted.  The  amendment  of  April  11, 
1883,  enlarging  the  term  of  the  office  of  town 
detk,  was  purely  prospective.    It  did  not  af- 


fect the  term  of  an  officer  of  the  town  for 
whom  the  electors  cast  their  votes  the  day  be- 
fore, and  could  not  operate  to  defeat  their  in- 
tention as  thus  expressed.  The  election  of  a 
public  officer  must  be  referred  to  the  day  up- 
on which  the  electoral  body,  in  which  the 
right  of  selection  resides,  expresses  its  choice 
by  voting  for  candidates  for  the  office,  and 
not  to  some  subsequent  day  when  the  result 
is  declared.  There  can  be  no  distinction  in 
this  respect  between  town  and  other  elections. 
When  the  votes  of  the  electors  have  been  giv- 
en, the  choice  Is  made,  though  the  precise  re- 
sult may  not  be  officially  ascertained  for 
weeks  or  months  afterwards.  The  canvass 
of  votes  or  statements  is  a  ministerial  act,  fol- 
lowing  the  election  and  evidence  of  the  result; 
but  the  will  of  the  voters,  expressed  by  the 
deposit  of  their  ballots,  is  the  essential  thing 
in  every  election.  The  day  upon  which  that 
essential  act  is  i)erformed  in  the  manner  pre- 
scribed by  law  Is  the  day  upon  which  the  can- 
didate Is  really  elected,  though  the  choice  may 
not  be  officially  declared  till  a  considerable 
polod  afterwards.  It  follows  that  the  relat- 
or's election  took  place  on  the  10th  day  of 
April,  1883,  when  the  votes  were  cast;  and, 
as  the  legal  term  was  one  year  when  the 
choice  was  made^  that  term,  as  wdl  as  the 
person  voted  for,  entered  into  and  character- 
ized the  action  of  the  electors.  The  statute 
passed  the  next  day,  and,  before  the  official 
canvass  of  the  statements  had  been  made,  did 
not  retroact  so  as  to  affect  or  change  the  will 
of  the  voters  expressed  by  their  votes,  either 
as  to  the  candidate  or  the  term  of  the  office, 
which  it  must  be  presumed  was  in  their  minds 
at  the  time  of  voting. 

That  statute  can  have  fnll  effect  by  confin- 
ing its  application  to  town  elections  held.  In 
which  the  votes  for  town  officers  were  actual- 
ly cast  after  It  took  effect,  and  thus  giving  to 
It  a  prospective  (iteration.  The  legislature 
has  the  power  to  prescribe  the  time  and  man- 
ner of  holding  town  meetings  for  the  election 
of  town  officers  and  the  transaction  of  town 
business.  It  may  designate  a  single  day  for 
that  purpose,  or  provide,  as  it  did  in  this  case, 
for  the  election  of  officers  on  one  day  and  the 
transaction  of  the  other  general  business  of 
the  town  on  the  following  day.  The  act  of 
18S8  did  not  change  the  day  for  holding  the 
annual  town  meeting  which  was  fixed  by  the 
board  of  supervisors  under  general  laws,  but 
it  virtually  gave  to  the  electors  of  the  town 
two  days  to  transact  the  business  usually 
transacted  In  one  in  most  of  the  towns  of  the 
state.  When  this  special  law  is  read  with  the 
other  general  provisions  in  regard  to  annual 
town  meetings,  the  electors  of  Watervllet  were 
authorized  to  elect  town  officers  on  Monday, 
April  10th,  and  transact  the  other  town  busi- 
ness on  the  following  day;  thus  virtually  en- 
acting that  town  meetings  in  that  town  should 
be  held  upon  two  successive  days.  That  the 
legislature  had  the  power  to  so  enact  cannot 
be  doubted.  So  that,  although  the  relator 
was  elected  on  April  lOtb,  he  was  elected  at 
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the  town  meetljig,  wltbln  tbe  meanlDg  of  the 
statute.  The  amendment  of  1S93  cannot  fair- 
ly be  applied  to  thlB  case  without  extending 
the  term  of  the  relator,  aa  it  eziated  on  the 
day  of  his  election,  to  two  years,  and  this 
would  be  an  unconstitutional  exercise  of  pow- 
er.  The  legislature  cannot  extend  the  term  of 
a  town  officer  after  his  election,  since  that 
would  virtually  be  an  appointment  to  the  of- 
fice during  the  period  of  extension.  The  leg- 
islature cannot  appoint  town  officers.  They 
must  either  be  elected  by  the  jteople  of  the 
town,  or  appointed  by  such  town  authorities 
as  the  legislature  may  designate  for  that  pur- 
pose. C!onst  art  10,  |  2.  The  power  of  ap- 
pointment In  such  cases  cannot  be  directly  ex- 
ercised by  the  legislature,  nor  indirect]^  by 
extending  the  term  of  a  town  officer  after 
bis  election.  It  may,  of  course,  enlarge  the 
official  terms  of  town  officers,  but  such  action 
can  operate  only  ui>on  officers  thereafter  elect- 
ed. Where  the  office  Is  to  be  filled  by  one 
authority,  and  the  duration  of  the  term  Is  to 
be  determined  by  another,  the  declaration  of 
such  duratl(Hi  must  go  before  the  filling,  so 
that  each  authority  may  have  its  legitimate 
exercise.  People  v.  Crooks,  58  N.  Y.  648; 
People  V.  McKinney,  52  N.  Y.  8T4;  People  v. 
BuU,  46  N.  Y.  57. 

It  follows  that,  since  the  act  of  1893  did  not 
take  eflTect  until  the  day  after  the  votes  for 
the  relator  were  cast  and  counted.  It  had  no 
effect  upon  his  official  term,  but  that  question 
must  be  determined  by  the  prior  law,  under 
which  it  had  been  fixed  at  one  year.  It  re- 
sults from  this  that  the  complaint  was  prop- 
erly dismissed,  and  that  the  judgment  should 
be  affirmed,  with  costs.  AU  concur.  Judg- 
ment affirmed. 


(148  N.  T.  6ffl) 
EQUITABLE  LIFE  ASSTTB.  SOO.  OP 
UNITED  STATES  t.  BBBNNAN. 
(Conrt  of  Appeals  of  New  York.  March  10, 
1896.) 
COVBNAHTS— Rkstbioiiko  Usb  OP  Lakd. 
A  block  of  land  was  conveyed  to  P.,  who 
-covenanted,  in  regard  to  the  wc»t  half  of  the 
block,  not  to  erect  any  structure  which  would  be 
noxious  to  the  adjoining  lots  in  snch  half.  P. 
then  conveyed  a  portion  of  the  east  half  of  the 
block  to  G.,  whs  covenanted  not  to  erect  any  sta- 
ble, factory,  or  other  like  structure  on  the  prem- 
ises, and  a  subsequent  deed  from  P.  to  B.  of  the 
rest  of  the  east  naif  contained  a  similar  cove- 
nant on  the  pari  of  the  grantee,  both  covenants 
running  with  the  land.  After  P.'s  death  his 
devisee  released -B.'h  grantee  from  the  covenant 
in  the  deed  to  B.,  and  defendant  thereafter,  by 
mesne  conveyances,  which  contained  no  restric- 
tions, became  tbe  owner  of  a  portion  of  the  land 
so  released.  The  west  half  of  the  block  was  one 
ot  the  most  desin-.ble  residence  districts  in  the 
dty,  but  the  east  half  abntted  on  a  railroad, 
over  which  many  trains  passed  daily,  emitting 
smoke  and  cinders.  Held,  that  defendant  rest- 
ed under  no  restriction  in  regard  to  his  land,  since 
the  covenant*  in  the  several  deeds  from  P.  were, 
on  their  face,  for  the  benefit  of  tbe  grantor  alone, 
and  there  was  nothing  in  the  surrounding  cir- 
cumstances to  show  any  uniform  plan  of  rratric- 
tion  on  the  easv  half  of  the  block.  26  N.  Y. 
Snpp.  600,  reversed. 


Appeal  from  supreme  court,  general  term. 
First  department. 

Action  by  the  Equitable  Ufe  Assurance  So- 
ciety of  the  United  States  against  Thomas 
Brennan.  A  Judgment  restraining  defendant 
from  erecting  stables  on  his  land,  unless, 
within  60  days  after  the  entry  of  the  Judg- 
ment, he  should  pay  plaintiff  $10,000,  was  af- 
firmed by  the  general  term  (26  N.  Y.  Supp. 
600),  and  defendant  appeals.    Beversed. 

Louis  Marshall,  for  appellant  Lucius  H. 
Beers,  f.ir  respondent 

BABTLETT.  J.  Tbe  plot  of  land  Involved 
In  this  litigation  was  originally  owned  by  the 
trustees  of  St  Patrick's  Cathedral,  in  the  dty 
of  New  York,  and  is  bounded  on  the  north 
by  Fifty-First  street  on  the  south  by  Fiftieth 
street  on  the  west  by  Madison  avenue,  and 
on  the  east  by  Park,  formerly  Fourth,  avenue. 
The  size  of  this  block  Is  200  feet  on  the  ave- 
nues, and  400  feet  en  tbe  streets.  On  the 
15th  of  April,  1881,  the  trustees  sold  to  J.  Au- 
gustus Page  this  block,  and  he  divided  it  in- 
to 32  different  lots,  each  having  a  frontage  of 
25  feet  and  a  depth  of  100  feet  At  the  re- 
quest of  Page  the  trustees  conveyed  to  Henry 
VlUard  all  of  the  lands  on  the  Madison  ave- 
nue front  one  lot  on  Fifty-First  street  and 
one  lot  on  Fiftieth  street  Immediately  In  the 
rear  of  the  Madison  avenue  lots.  The  re- 
mainder of  the  block  the  trustees  conveyed 
to  Page.  In  the  contract  between  Page  and 
the  trustees  It  was  provided  that  certain  re- 
strictions should  be  Imposed  upon  the  west- 
em  half  of  the  block,  I.  e.  the  half  nearest 
Madison  avenue.  The  deed  from  the  trustees 
to  Page  contained  the  following  covenant  on 
the  part  of  Page:  "And  the  said  party  of  the 
second  part,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  doth  hereby  cov- 
enant promise,  and  agree,  to  and  with  the 
said  parties  of  tbe  first  part,  their  successors 
and  assigns,  that  neither  he  nor  any  of  his 
heirs  or  assigns  shall  at  any  future  time  oe 
times  erect  or  build,  or  permit  or  cause  to  be 
erected  or  buUt,  any  stable,  factory,  machine 
shop,  brewery,  distillery,  slaugbterhouse,  car- 
penter or  smith's  shop,  or  structure  or  erec- 
tion for  the  purpose  of  any  kind  of  manufac- 
turing, or  for  ary  trade,  business,  or  employ- 
ment, which  shall  be  dangerous  or  noxious,  or 
constitute  a  nuisance,  upon  either  teu,  eleven, 
twelve,  twentj-nlne,  thirty  or  thirty-one, 
above  described,  or  any  part  thereof.  And 
the  said  party  of  the  second  part  for  him- 
self, his  heirs,  executors,  administrators,  and 
assigns,  doth  further  covenant,  promise,  and 
agree  to  and  with  the  said  parties  of  the  first 
part  their  successors  or  assigns,  that  no 
building  or  buildings,  other  than  first-class 
stone  or  brick  front  dwelling  houses,  or 
French  apartment  houses,  shall  be  erected  up- 
on either  of  tb>  lots  last  above  mentioned; 
it  being  understood  and  agreed  that  tbe  fore- 
going covenants  on  tbe  part  of  the  party  of 
the  second  part  shall  run  with  the  land,  and 
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bind  all  raccesslTe  owners,  and  tbelr  belra 
and  asslKns."  It  was  expressly  provided  tbat 
.  tbls  coTenam  sbonld  affect  only  the  westerly 
balf  of  the  property  conveyed.  The  deed  ex- 
ecuted by  the  trusteei  to  Villard  contained 
the  same  covenant.  The  result  was  tbat,  un- 
der these  conveyances,  Page  owned  the  east- 
erly half  of  the  b'ock,  without  restrictions  of 
any  kind.  On  the  10th  of  January,  1882, 
Page  conveyed  to  Robert  and  Ogden  Goelet 
the  two  westerly  lota  of  the  easterly  half  of 
the  block  lying  on  Fifty-First  street.  This 
deed  contained  the  following  covenant:  "The 
said  parties  of  the  second  part,  for  themselves, 
their  heirs,  executors,  and  administrators  and 
assigns,  do  hereby  covenant,  promise,  and 
agree  to  and  with  the  said  parties  of  the  first 
part,  tbelr  heirs  and  assigns,  that  neither 
they,  nor  any  of  their  heirs  or  assigns,  shall, 
at  any  future  time  or  times,  erect  or  build,  or 
I>ennit  or  cause  to  be  erected  or  built,  any 
stable,  machine  shop,  orewery,  distillery, 
slaughterhouse,  or  smith's  shop,  upon  said 
premises;  it  being  understood  and  agreed  that 
the  foregoing  covenant  on  the  part  of  the  par- 
ties of  the  second  part  shall  run  with  the 
land,  and  bind  all  succf  salve  owners  thereof, 
and  tbelr  heirs  and  assigns."  Tbls  covenant 
differs  esBOitially  from  that  entered  into  by 
Page  with  the  trustees  of  St.  Patrick's  Cathe- 
dral, as  will  be  pointed  out  hereafter.  On 
January  10,  1883,  Page  conveyed  to  Rosanna 
Spaulding  the  two  westerly  lots  on  the  east 
half  of  the  block  lying  on  Fiftieth  street,  be- 
ing premises  immediately  in  the  rear  of  the 
Ooelet  lots.  This  deed  contained  the  same 
covenant  as  that  Inserted  in  the  conveyance 
to  the  Goelets.  On  March  1,  1883,  Page  con- 
veyed to  one  Abraham  Benson  the  remaining 
lots  in  the  easterly  half  of  the  block,  which 
included  those  now  owned  by  the  defendant. 
This  deed  contained  the  same  covenants  as 
the  deeds  to  the  Goelets  and  Mrs.  Spaulding. 
Benson  paid  no  cash  for  the  property  convey- 
ed to  him,  but  executed  mortgages  for  the 
full  amount  of  the  purchase  money,  and  also 
agreed  to  execute  further  mortgages  to  secure 
advances  which  were  to  be  made  to  him  by 
Page  to  enable  bim  to  erect  buildings  upon 
the  property.  On  the  20th  of  September, 
1883,  Page  died,  and  by  his  will  be  devised 
and  bequeathed  all  his  property,  real  and  per- 
sonal, to  his  wife,  Mary  E.  Page.  On  the  2l8t 
of  February,  1884,  Benson  conveyed  to  Rob- 
ert O.  Hine  all  of  the  property  deeded  to  bim 
by  Page,  including  tbe  buildings  in  process 
of  erection,  subject  lo  mortgages  made  to 
Page.  On  tbe  10th  of  March,  1884,  Mary  E. 
Page  executed  to  Hine  a  release  of  tbe  cot- 
enant  against  nuisances  contained  in  Page's 
deed  to  Benson.  The  defendant  thereafter 
became  tbe  owner  of  that  portion  of  tbe  east 
balf  of  tbe  block  lying  on  Park  avenue,  and 
nmnlng  westerly  100  feet  on  each  street. 
There  were  nine  mesne  conveyances  before 
the  title  vested  in  defendant,  and  in  none  of 
tbem  was  there  a  reference  to  any  restrictive 
covenant.    Tbe  plaintiff  is  now  tbe  owner  of' 


the  lots  conveyed  to  Mi's.  Spaolding,  on  which 
stands  an  apartment  house. 

The  main  question  presented  by  this  appeal 
is  whether  the  defendant  rests  under  the  re- 
strictions contained  in  tbe  deed  from  Page  to 
Benson.  The  learned  referee,  In  the  twelfth 
finding  of  fact,  states:  "Said  Page  adopted 
and  acted  upon  a  uniform  plan  of  restriction, 
in  making  conveyances  of  said  easterly  half 
of  said  block,  but  this  finding  Is  not  based  up- 
on any  oral  statements  alleged  to  have  been 
made  by  Mr.  Page  to  Mr.  John  LIndley." 
The  complaint  alleged  an  agreement  between 
Mrs.  Spaulding  and  Page,  whereby  the  lat- 
ter covenanted  to  restrict  tbe  eastern  portion 
of  the  block  in  the  same  manner  as  by  the 
covenant  in  her  deed.  The  plaintiff  attempt- 
ed to  prove  this  agreement  by  Mr.  LIndley, 
the  attorney  for  Mrs.  Spaulding,  but  evident- 
ly failed  to  do  so.  The  general  term  state 
that  the  twelfth  finding  of  fact  was  tbe  only 
one  challenged  by  tbe  appellant,  and  they 
were  of  opinion  tbat  it  was  sustained  by  the 
weight  of  documentary  evidence,  and  by  the 
testimony  descriptive  of  the  uses  of  the  ad- 
jacent property  at  tbe  time  the  deeds  contain- 
ing tbe  restrictive  clauses  were  executed. 
We  are  unable  to  agree  with  this  conclusion, 
and  are  of  opinion  that  the  twelfth  flndlnff 
of  fact  is  wholly  unsupported  by  evidence. 
It  is  urged  on  the  part  of  the  defendant  that 
the  Goelet  and  Spaulding  deeds  are  no  part 
of  his  chain  of  title,  that  he  had  no  notice  of 
the  same,  and  that  there  was  nothing  in  tbe 
conveyances,  disclosed  by  any  legitimate 
search  he  was  required  to  make,  that  would 
put  him  on  inquiry  as  to  the  restrictions  Im- 
posed upon  adjacent  property.  It  is  also  in- 
sisted that  the  only  covenant  brought  to  de- 
fendant's notice  was  tbat  contained  in  tbe 
deed  from  Page  to  Benson,  which  bad  been 
released  as  disclosed  by  the  record.  We  do 
not  deem  it  necessary  to  decide  this  point,  or 
to  rest  our  decision  upon  this  narrow  ground. 

Assuming  that  the  Gk>elet,  Spaulding,  and 
Benson  deeds  are  a  part  of  defendant's  chain 
of  title,  we  hold  that  neither  the  documentary 
evidence,  nor  the  testimony  relating  to  the 
uses  of  the  adjacent  property,  establishes  a 
uniform  plan  of  restriction,  as  found  by  tbe 
court  below.  It  will  be  observed  tbat  the 
covenant  contained  in  the  three  deeds  in  ques- 
tion, and  relied  upon  as  the  documentary  evi- 
dence to  establish  this  uniform  plan  of  re- 
striction. Is  wholly  silent  as  to  any  such  plan, 
and  is  for  the  benefit  of  the  grantor  only. 
In  neither  of  tbe  deeds  Is  there  a  mutual 
covenant  binding  the  grantor.  So  far  as  the 
fbcts  in  this  case  disclose  any  plan  in  regard 
to  restriction,  we  think  It  is  confined  to  the 
westerly  portion  of  this  block.  Tbe  difference 
in  location  between  the  Madison  avenue  and 
the  Park  avenue  fronts  of  this  property  is 
suggestive  as  to  tbe  question  In  controversy. 
Tbe  western  half  of  tbls  block  is  located  in 
one  of  the  most  valuable  residential  districts 
In  the  city  of  New  York,  off  of  Fifth  avenue. 
Tbe  conditions  on  the  Park  avenue  front  are 
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wholly  different  In  Park  avenae,  between 
inttietb  and  Fifty-Second  streets,  it  appears 
by  the  findings  that  there  is  a  deep  cut,  45 
feet  wide,  through  wliich  run  the  trains  of  the 
New  York  &  New  Btaven,  the  Harlem,  and 
the  New  York  Central  &  Hudson  River  Rail- 
road Comi>anles.  Opposite  the  premises  in 
question  this  cut  is  about  six  feet  deep  below 
the  surface  of  the  street.  The  Grand  Cen- 
tral Depot  is  between  Forty-Second  and  For- 
ty-Fifth streets,  and  the  trains  and  cars  of 
these  raUroad  companies  are  passing  and  re- 
passing these  premises  at  short  intervals  dur- 
ing the  day  and  night  For  the  purpose  of 
making  up  trains,  and  taking  out  cars  from 
the  storage  tracks,  the  switch  engines,  while 
engaged  In  this  business,  often  run  as  far 
north  as  Fifty-Third  street.  These  trains 
and  engines  passing  along  the  avenue  make 
much  noise,  and  emit  smoke,  cinders,  and 
steam.  There  are  about  4G0  movements  per 
day  along  the  tracks  in  front  of  the  premises 
in  question,  and  it  Is  expressly  found  that 
the  number  of  these  movements  has  more 
than  doubled  within  the  last  three  years. 
This  condition  of  aflTairs  renders  it  very  clear 
why  Page  took  from  the  trustees  of  St  Pat- 
rick's Cathedral  the  eastern  half  of  this  block 
wholly  unrestricted.  It  also  explains  why 
Page,  when  inserting  the  covenant  of  restric- 
tion In  the  Goelet  deed,  modified  it  so  mate- 
rially from  the  covenant  exacted  by  the  trus- 
tees as  to  the  western  half  of  the  block.  The 
extent  of  this  modification  will  be  better  ap- 
preciated by  quoting  that  portion  of  the  cov- 
enant applying  to  the  western  half  of  the 
block,  which  was  omitted  from  the  covenant 
in  the  Goelet  deed.  We  give  below  the  cov- 
enant in  full,  the  italics  showing  the  omitted 
portions:  "And  the  said  party  of  the  second 
part  for  himself,  his  heirs,  executors,  admin- 
istrators, and  assigns,  doth  hereby  covenant 
promise,  and  agree  to  and  with  the  said  par- 
ties of  the  first  part,  their  successors  and  as- 
signs, that  neither  he,  nor  any  of  his  heirs  or 
assigns,  shall  at  any  future  time  or  times 
erect  or  build,  or  permit  to  cause  to  be  erect- 
ed or  bnilt,  any  stable,  factory,  machine  shop, 
brewery,  distillery,  slaughterhouse,  carpenter 
or  smith  shop,  or  structure  or  erection,  for  the 
purpose  of  any  kind  of  manttfacturing,  or  for 
any  trade,  business,  or  employment,  which  shall 
be  dangerous,  noxious,  or  constitute  a  nui- 
sance, upon  either  10, 11, 12, 29,  30,  or  31,  above 
described,  or  any  part  thereof.  And  ffte  said 
party  of  the  second  pari,  for  himUlf,  hit 
heirs,  executors,  administrabira,  and  attigns, 
doth  further  covenant,  promise,  and  agree  to 
and  with  the  said  pai'ties  of  the  first  part, 
their  successors  or  assigns,  that  no  building 
or  buildings  other  than  first-class  stone  or 
brick  front  dwelling  houses,  or  French  apart- 
ment houses,  shall  be  erected  on  either  of  the 
lots  last  above  mentioned;  it  being  under- 
stood and  agreed  that  the  foregoing  cove- 
nants on  the  part  of  the  party  of  the  second 
part  shall  run  with  the  land,  and  bind  all 


successive  owners,  and  their  heirs  and  as- 
signs." Another  Important  fact  should  be  re- 
called, in  this  connection,  to  wit  at  the  time 
Page  conveyed  to  the  Goelets  he  was  still  the 
owner  of  lots  in  the  western  balf  of  the  bloclc, 
resting  under  the  severe  restrictions  to  which 
we  have  referred;  and  it  is  quite  reasonable 
that  he  should  require  his  grantees  to  enter 
into  the  modified  covenant  that  was  Inserted 
in  their  deed,  for  the  reason  that  the  lots 
conveyed  to  them  were  the  westerly  ones  of 
the  eastern  half  of  the  block,  and  lying  ad- 
jacent to  the  property  resting  under  the  more 
stringent  covenant  against  nuisances.  The 
covenant  in  the  Spauldlng  deed  was  reason- 
able, the  lots  being  also  adjacent  to  the  re- 
stricted property.  That  Page  should  have  in- 
serted the  same  modified  covenant  in  his 
deed  to  Benson  was  quite  natural.  In  view  of 
the  circumstances  under  which  that  convey- 
ance was  made.  Benson  had  paid  no  portion 
of  the  purchase  money  in  cash,  and  Page  evi- 
dently deemed  It  wise  to  retain  some  control 
of  the  property.  In  this  connection  it  may 
be  well  to  call  attention  to  the  testimony  of 
John  Lindley,  who  was  sworn  as  a  witness 
for  the  plaintiff.  He,  as  the  attorney  for 
Mrs.  Spauldlng,  attempted  to  explain  why  he 
had  not  Inserted  in  the  deed  from  Page  to 
Mrs.  Spauldlng  the  covenant  requiring  Page 
to  restrict  the  balance  of  the  property  In  the 
block.  The  reason  he  gave  was  that  it  might 
interfere,  If  they  bought  the  balance  of  the 
block,  as  he  did  not  wish  to  be  embarrassed 
by  restrictions.  He  further  stated  that  they 
were  under  negotiations  with  Page  to  buy  to 
Fourth  avenue,  and  would  have  done  so,  in 
all  human  probability,  had  they  been  able 
to  negotiate  a  loan  on  the  rest  of  the  block. 
It  further  appeared  that  this  negotiation  for 
a  loan  was  with  the  plaintiff  company,  and 
that  the  representative  of  the  latter  reported 
against  making  it  because  of  the  noise  of  the 
engines.  We  have  here  not  only  very  good 
reason  given  why  there  were  no  mutual  cov- 
enants of  restriction  in  the  Spauldlng  deed, 
but  a  practical  illustration  of  the  effect  of  the 
railroads  on  the  Park  avenue  side  of  this 
block.  We  think  enough  has  been  stated  in 
regard  to  the  manner  in  which  this  block  has 
been  conveyed  and  restricted  from  time  to 
time  to  show  that  no  uniform  plan  of  restric- 
tion was  established  by  the  transactions  In 
relation  to  the  eastern  half  of  the  block. 

This  brings  us  again  to  the  documentary 
evidence,  and  we  have  already  pointed  out 
that  upon  the  face  of  the  three  deeds  relied 
tipon,  there  is  nothing  disclosed,  except  a  cov- 
enant binding  the  grantee,  his  heirs  and  as- 
signs, for  the  benefit  of  the  grantor. 

While  It  may  not  be  possible  to  harmonize 
all  the  authorities  in  this  country  and  Eng- 
land on  the  subject  of  equitable  negative 
easements,  yet  a  few  general  rules  may  be  re- 
garded as  settled  by  the  cases.  It  is  not  nec- 
essary, in  order  to  sustain  the  action,  that 
there  should  be  privity  either  of  estate  or  of 
contract,  nor  is  It  essential  that  an  action  at 
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law  Bhould  be  maintainable  on  the  covenant; 
bat  there  must  be  found  somewhere  the  clear 
Intent  to  establish  the  restriction  for  the  ben- 
efit of  the  party  suing  or  his  grantor,  of  which 
right  the  defendant  must  have  either  actual  or 
constructive  notice.  If  the  covenant  Is  silent.  If 
there  la  no  mutual  agreement  or  understand- 
ing between  the  various  owners  creating  an 
easement.  If  there  Is  nothing  In  the  surround- 
ing circumstances  from  which  mutual  rights 
can  be  fairly  Inferred,  then  no  action  can  be 
maintained.  There  is  a  class  of  cases  where 
the  covenant,  by  a  fair  interpretation  of  Its 
language,  is  not  exclusively  for  the  benefit 
of  the  grantor,  but  of  other  property  owners  in 
the  Immediate  vicinity.  Barrow  v.  Richard,  8 
Paige,  351;  Brouwer  v.  Jones,  23  Barb.  1S3; 
Seymour  v.  McDonald,  4  Sandf.  Cb.  502;  Lat- 
timer  v.  Livermore,  72  N.  Y.  174.  There  is 
8tiU  another  line  of  cases  where  the  covenant 
was  for  the  benefit  of  specific  owners  of  lots, 
and  reciprocal  covenants  were  entered  Into. 
Trustees  v.  Lynch,  70  N.  Y.  440.  There  are 
many  cases  in  this  country  and  England 
which  uphold  the  doctrine  laid  down  In  Tall- 
madge  v.  Bank,  26  N.  Y.  105,  to  the  efTect 
that,  although  the  legal  title  be  absolute  and 
unrestricted,  yet  the  owner  may,  by  parol  con- 
tract with  the  purchasers  of  successive  par- 
cels in  respect  to  the  manner  of  its  Improve- 
ment and  occupation,  aCTect  the  remaining 
parcels  with  an  equity  requiring  them  also  to 
be  occupied  in  conformity  to  the  general  plan, 
wlilcb  is  binding  upon  a  subsequent  purchaser 
with  notice.  In  the  case  at  bar  the  covenant 
running  to  the  grantor  only  does  not,  standing 
by  itself,  tend  in  any  way  to  prove  the  plain- 
tiff's case,  while  the  surrounding  circumstan- 
ces fall  to  establish  any  uniform  plan  of  re- 
striction on  the  eastern  half  of  the  bloclt.  The 
Judgment  appealed  from  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide 
the  event  All  concur,  except  HAIGHT,  J., 
not  voting.     Judgment  reversed. 


(148  N.  Y.  ego) 

PEOPLE  ex  rel.  EDISON  ELECTRIC 

LIGHT  CO.  y.  WEMPLB, 

Comptroller. 

(Court  of  Appeals  of  New  York.     March  10, 

1896.) 

TAXAnoH  OF  CoBPORATioKS— Capital  Ei(pu>tbd 
IN  Stats — Intestuent  in  Stock  or 

FoKBiON  Corpokations. 
When  a  domestic  corporation,  in  compen- 
sation for  its  grants  of  patent  rights  to  local  cor- 
poratioDB,  gome  of  which  are  formed  within  and 
some  withuut  the  state,  receives  and  holds  certifi- 
cates of  stock  issued  by  such  corporations,  the 
capital  of  such  domestic  corporation,  to  the  ex- 
tent of  the  stock  of  foreign  corporations  so  held 
by  it,  is  not  taxable  as  "capital  stock  employed 
within  this  state."  People  v.  Campbell,  34  N. 
B.  370,  138  N.  Y.  643,  followed. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Certiorari,  on  the  relation  of  the  Edison 
Electric  Light  Company  of  New  York,  to  re- 
view the  decision  of  Edward  Wemple,  comp- 


troller of  the  state  of  New  York,  denying  an 
application  of  relator  for  revision  of  a  tax. 
From  an  order  Quashing  the  writ,  relator  ap- 
peals.    Reversed. 

Eugene  H.  Lewis,  for  appellant  T.  B. 
Hancock,  Atty.  Gen.,  for  respondent 

GRAY,  J.  We  think,  within  the  authori- 
ty of  the  case  of  this  same  relator  against 
Campbell  (138  N.  Y.  543,  34  N.  E.  370),  that 
the  order  of  the  general  term  confirming  the 
action  of  the  comptroller  in  Imposing  cer- 
tain taxes  upon  the  relator  for  the  years 
1889  and  1890  must  be  reversed.  In  the 
former  case  (decided  in  June,  1893),  we  held, 
because  the  comptroller  had  determined  that 
the  entire  capital  of  the  relator  for  the  year 
1891  was  employed  in  this  state,  when  it  ap- 
peared that  a  portion  of  its  capital  was  in- 
vested In  the  stocks  of  companies  organized 
outside  of  this  state,  that  the  tax  should  be 
readjusted  so  far  aa  he  had  included  these 
stocks  for  the  purposes  of  valuation.  The 
principle  of  our  decision  was  that  when  the 
relator,  In  compensation  for  its  grants  of 
patent  rights  to  local  corporations,  received 
stocks  of  such  corporations.  It  was  an  em- 
ployment of  its  capital  In  the  purchase  there- 
of, and,  when  such  local  corporations  were 
situated  outside  of  the  state,  then,  to  the 
extent  that  the  relator  held  their  certificates 
of  stock.  Its  property  was  outside  of  the 
state,  and  its  capital  could  not  be  said  to  be 
employed  here.  Therefore,  within  the  provi- 
sions of  law  for  the  taxation  of  "capital 
stock  employed  within  this  state,"  a  tax 
based  upon  an  estimate  of  its  value,  which 
took  Into  consideration  the  relator's  property 
In  shares  of  corporations  outside  of  the  state, 
would  be  erroneous.  The  case  to  which  we 
have  alluded  related  to  the  tax  for  the  year 
1891,  and  was  determined  by  the  comptroller 
and  by  the  general  term  subsequent  to  the 
decision  rendered  by  the  latter  in  the  pres- 
ent case;  the  affirmance  there  being  express- 
ly rested  upon  Its  decision  In  the  case  now 
on  appeaL  There  may  be  a  few  differences 
with  respect  to  the  facts,  as  they  were  made 
to  api)ear  in  the  present  case,  upon  the  pro- 
ceeding for  the  revision  and  readjustment  of 
the  account  But  It  appeared  that  the  re- 
lator was  a  holder  of  stocks  In  local  com- 
panies situated  within  and  without  the  state, 
for  the  two  years  in  question.  It  alao  ap- 
peared that  the  comptroller  made  his  deter- 
mination as  to  the  amount  of  the  relator's 
capital  employed  within  this  state  during  the 
two  years,  and  as  to  its  value  for  purposes  of 
taxation,  upon  the  basis  of  a  report  by  the 
commissioner,  whom  he  employed  for  the 
purpose;  which  found  that,  notwithstanding 
the  relator  had  received  Its  compensation  for 
licenses  granted  to  local  companies  In  stocks 
of  companies  situated  within  and  without 
the  state,  the  full  amount  of  Its  capital  stock 
was  taxable.  The  comptroller.  In  arriving 
at  the  valuation  of  the  capital  stock  for  the 
purposes  of  taxation,  regarded  It  as  of  no 
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consequence,  as  affecting  the  amount  of  cap- 
ital In  use  in  this  state,  that  a  portion  was 
employed  In  the  acqnlsltion  of  stocks  In  for- 
eign companies  in  return  for  giants  of  rights 
to  use  its  patents.  He  regarded  the  receipts 
of  the  company  from  such  licenses  as  in- 
come. When  declining  to  make  any  revision 
or  readjustment  of  the  taxes,  he  had  be- 
fore him  the  statement  by  the  relator's  ofB- 
cer  that  in  1889  there  were  owned  of  stocks 
of  local  companies  within  the  state  shares 
to  the  par  value  of  $556,700,  and  without 
the  state  to  the  par  value  of  $1,453,673;  and 
for  the  year  1890,  of  shares  within  the  state 
to  the  par  value  of  $1,399,950,  and  without 
the  state  to  the  par  value  of  $1,757,531.  The 
capital  stock  of  relator  amounted  to  $1,500,- 
000,  paid  up  in  cash  and  In  property  neces- 
saiy  for  Its  business.  No  dividends  were 
declared,  and  its  receipts  consisted  In  stocks 
received  from  local  companies,  which  had 
been  organized  In  various  cities  in  the  Unit- 
ed States,  and  to  which  rights  to  operate  un- 
der the  relator's  patents  had  been  granted. 
Of  Its  capital  of  $1,500,000,  shares  to  the 
amount  in  par  value  of  $400,400  were  Issued 
for  patents,  and  the  balance  seems  to  have 
been  expended  for  Improvements  and  gener- 
ally In  the  development  and  maintenance  of 
the  company's  patent  rights  and  corporate 
business.  The  comptroller  taxed  the  relator 
upon  the  full  amount  of  Its  capital  stock,  and 
estimated  the  market  value  of  the  shares  at 
$135  for  the  year  1889,  and  at  $170  for  the 
year  1890.  It  Is,  of  course.  Impossible  to  say 
that,  in  so  estimating  and  determining,  he 
made  any  allowance  for  so  much  of  the  cor- 
porate Investment  of  capital  as  consisted  In 
stocks  of  the  local  companies  situated  with- 
out the  state.  In  fact,  the  only  Inference  Is 
that  he  did  not,  but  estimated  the  share  value 
as  based  upon  the  relator's  general  ownership 
of  properties  and  assets.  Irrespective  of  their 
character  and  situs.  Hence  It  is  necessary 
that  the  accounts  should  be  remitted  for  cor- 
rection and  restatement.  In  accordance  with 
the  legal  principles  as  established  in  our  de- 
cisions, whicli,  under  the  provisions  of  chap- 
ter 463  of  the  Laws  of  1889,  amending  the 
original  act  of  1880  (chapter  542),  must  be 
done  by  the  supreme  court  The  order  ap- 
pealed from  should  be  reversed,  and  the  re- 
lator's account  Is  remitted  to  the  supreme 
court  for  the  purposes  stated,  without  costs 
to  either  party.   All  concur.   Order  reversed. 


<148  N.  T.  759) 

PEOPLE  ex  rel.  EDISON  BLECTKIO 

LIGHT  CO.  y.  CAMPBELL, 

OomptioUer. 

(Oonrt  of  Appeals  of  New  Xork.     Harch  10, 

18860 

Taxation— MAKurACTUKiNs  Cos  poRiTioii8—Fiin>- 

ma  or  Comftkollbr — When  Cobolubive. 

The  findings  of  the  comptroller  with  re- 
spect to  the  claim  of  a  corporation,  that,  during 
a  particular  year  for  which  a  tax  was  imposed, 
the  corporation  was  engaged  in  manufacturing, 

v.43K.B.no.2— 12 


and  was  a  manufacturing  corporation  within  the 
meaning  of  the  statnte  then  in  force,  are  condn- 
live. 

Appeal  from  supreme  court,  general  term. 
Third  department. 

Certiorari  by  the  Edison  Electric  Light 
Company  to  review  the  decision  of  Frank 
Campbell,  comptroller  of  the  state  of  New 
York,  In  assessing  the  relator's  property  for 
taxation.  From  a  Judgment  of  the  general 
term  (34  N.  Y.  Supp.  713)  affirming  the  as- 
sessment, relator  appeals.    Reversed. 

Eugene  H.  Lewis,  for  appellant  T.  B. 
Hancock,  Atty.  Gen.,  for  respondent 

O'BRIEN,  J.  The  flndlngs  of  the  comp. 
troller  against  the  relator,  with  respect  to  the 
claim  that,  during  the  year  for  which  the 
tax  hi  question  was  Imposed,  the  relator  was 
engaged  In  manuf  acttuing,  and  was  a  manu> 
facturing  corporation  within  the  meaning  of 
the  statute  then  in  force,  is  conclusive.    , 

The  remaining  question  relates  to  the  man- 
ner of  computing  the  tax  upon  capital  em- 
ployed In  this  state.  That  question  has  been 
disposed  of  upon  another  appeal  by  the  same 
relator  Involving  the  same  point,  upon  views 
which  require  a  readjustment  of  the  tax  (Peo- 
ple V.  Wemple,  43  N.  E.  176),  and  the  order 
should  therefore  be  reversed,  and  the  pro- 
ceedings remitted  to  the  comptroller  for  fur- 
ther action,  without  costs  to  either  party. 
All  concur.    Order  reversed. 


(165  Haas.  402) 
STEVENS  V.  WILEY  et  aL 
(Supreme  Jndidal  Court  of  Massachnsetts. 
Suffolk.     Feb.  29,  1896.) 

BaI-B— FaBOL  BviSBSOB  to  Ck>NVBBT  INTO  PLBSOa 
— CONVBBSION  or  CoU.ATEBAI> 

1.  Where  property  was  transferred  by  bill 
of  sale,  and  a  receipt  given  by  the  transferee,  stat- 
ing that  it  was  to  be  credited  at  a  certain  price 
to  the  account  of  the  seller,  it  cannot  be  shown 
by  parol  that  the  transfer  was  merely  as  col- 
biteral  security. 

2.  The  renewal  of  a  collateral  note  by  a 
pledgee  by  taking  a  new  note  payable  to  his  own 
order,  including  also  an  indebtedness  from  the 
maker  to  himself,  and  extending  the  time  for 
payment  and  the  surrender  of  the  original  note, 
amounts  to  a  conversion  of  the  collateral. 

Appeal  from  superior  court,  Suffolk  county. 

Bill  by  Nathaniel  B.  Stevens  against  Isaac 
H.  WUey  and  Benjamin  J.  Rictiardson,  late 
copartners  as  Wiley  &  Richardson,  for  an 
accotmtlng.  From  the  decree,  defendants 
appeaL    Affirmed. 

D.  C  Linscott  for  appellants.  Charles  F. 
Hall,  for  appellee. 

ALLEN,  J.  L  A  conveyance,  absolute  in 
terms,  of  real  or  personal  property,  may  be 
shown  in  equity,  by  parol  evidence,  to  have 
been  taken  as  collateral  security.  Campbell 
V.  Dearborn,  100  Mass.  130;  Reeve  v.  Dm- 
nett  137  Mass.  315;  Minchln  t.  Minchhi,  157 
Mass.  265,  32  N.  B.  164.  But  In  the  present 
case  the  defendants  gave  a  receipt  specifying 
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the  terms  on  whicb  they  received  the  convey- 
ance of  the  yacht,  viz.:  "We  are  to  credit 
Stevens  five  hundred  dollars  on  our  account 
against  Stevens  &  Oldham."  This  was  an 
agreement  by  the  defendants  to  take  the 
yacht  In  satisfaction  of  their  account  to  the 
amount  of  $500,  and  It  was  not  open  to  the 
defendants  to  show  by  parol  evidence  that 
the  agreement  was  something  els&  Lang- 
don  V.  Langdon,  4  Qray,  180;  Squires  v.  Am- 
herst, 145  Mass.  192, 13  N.  E.  609,  and  cases 
cited. 

2.  The  other  question  Is  whether  the  de- 
fendants are  bound  to  account  to  the  plain- 
tiffs for  the  full  amount  of  the  Bohndell  note. 
The  master  found  that  It  was  not  to  be  cred- 
ited by  the  defendants  as  cash  at  Its  fiice 
value,  but  that  it  was  taken  as  security,  and 
to  be  charged  back  If  not  paid;  in  other 
words,  It  was  received  in  pledge,  or  as  col- 
lateral security.  The  authority  of  the  de- 
fendants in  respect  to  It  was  quite  limited. 
No  special  authority  was  shown,  and  there- 
fore their  authority  depends  on  general  rules 
of  law.  The  pledgee  of  a  note  has  only  a 
special  property  in  It,  the  general  property 
remaining  In  the  pledgor.  He  is  to  collect 
it  If  he  can,  but  Is  not  at  liberty  to  sell  or 
dispose  of  It  or  compromise  it  Bank  v. 
Thompson,  133  Mass.  482,  485;  Story,  Ballm. 
i  321.  In  the  present  case  the  defendants  In 
the  first  place  took  from  Bohndell  two  notes, 
payable  to  ihelr  own  order.  In  renewal  of  the 
original  not?,  which  they  surrendered  to  him. 
These  renewal  notes  would  be  subject  to  any 
defenses  or  equities  which  Bohndell  might 
have  agaUist  the  defendants.  They  after- 
wards renewed  these  two  notes  from  time  to 
time,  receiving  small  payments,  and  finally  the 
.amonnt  due  on  one  of  these  notes  so  taken 
in  renewal  was  combined  with  the  amount 
-of  another  claim  held  by  them  against  Bohn- 
dell, and  a  new  note  on  three  months  was 
taken  from  him  for  the  amount  of  both 
claims.  In  this  commonwealth  there  is  a 
prima  facie  presumption  that  a  note  taken 
in  renewal  of  or  for  an  antecedent  debt  is 
received  In  payment  Ely  v.  James,  123 
Mass.  36;  Oreen  v.  Russell,  132  Mass.  536; 
■O'Connor  v.  Hu.-lty,  147  Mass.  145,  16  N. 
B.  764.  This  presumption  Is  confirmed  by 
the  facts  that  the  defendants  took  the  new 
notes  payable  to  their  own  order,  and  deliv- 
ered up  the  original  note  to  the  maker.  It 
Is  not  stated  In  express  terms  that  any  of  the 
renewal  notes  except  the  last  was  on  time, 
bnt  from  the  frequency  of  the  renewals  the 
Inference  seems  fair  that  time  was  agreed 
to  be  given  by  the  defendants  to  BohndelL 
Taking  all  the  facts  together,  the  acts  of  the 
-defendants  amounted  to  a  conversion  of  the 
note  which  they  held  as  collateral,  and  ren- 
'dered  them  liable  to  account  to  the  plaintiffs 
for  the  full  amount  of  It  Dewey  v.  Bell,  5 
AUen,  165;  Depuy  v.  Clark,  12  Ind.  427; 
Freeman  v.  Benedict,  37  Conn.  559;  Garlick 
V.  James,  12  Johns.  146;  Oage  v.  Punchard, 
-6  Daly,  229;    Nexsen  v.  LyeU,  5  HUl.  466; 


Southwick  V.  Sax,  9  Wend.  122.  The  plain- 
tiffs were  not  bound  to  accept  the  new  notes 
payable  to  the  order  of  the  defendants,  and 
subject  to  possible  defenses  or  equities  in 
place  of  their  own  note.  In  other  states 
there  are  some  decisions  which  tmd  some- 
what to  support  the  other  view;  but  so  far 
as  they  have  come  to  our  notice,  the  cases 
may  be  distinguished  in  their  facts  from  the 
present  case.  Hunter  v.  Moul,  98  Pa.  St  13; 
Bank  V.  Gordon,  8  N.  H.  66;  Randolph  T. 
Bank,  9  Lea,  63.    Decree  affirmed. 


(US  Mass,  ai) 

LEWIS  V.  BOSTON  OASLIOHT  CO. 

GOODNOW  V.  SAME. 

(Supreme  Judicial  Court  of  Maasacbusetts. 

Suffolk.    Feb.  29,  1896.) 

fiSOLIGEMCE — DaMIOBS  FBOM  ESOAPIHO  OaS— 
EVIDSNCB. 

1.  In  an  action  against  a  gas  company  for 
damages  caused  by  an  explosion  of  gas  escaping 
from  a  main  broken  by  reason  of  the  soil  set- 
tling from  underneath  the  main,  evidence  of  the 
existence  in  the  street  of  holes  and  depressions 
is  admissible  to  show  that  the  company  knew, 
or  should  have  known,  tliat  Uie  street  was  likely 
to  settle  and  cause  the  main  to  break. 

2.  Evidence  that  the  company,  some  time  be- 
fore the  explosion,  was  notified  of  the  smell  of 
gas  near  the  place  of  the  explosion,  and  that  men 
were  seen  digging  there  for  breau  In  gas  pipes, 
whose  tools  were  oranded  with  the  initials  of  de- 
fendant— the  same  brand  as  was  on  the  tools  of 
the  men  who  fixed  the  break  after  the  explosion, 
— ^Is  admissible  to  show  knowledge  on  defend- 
ant's part  that  the  gas  pipe  in  that  locality  fre- 
quently leaked. 

3.  To  Impeach  the  testimony  of  defendant's 
witness  who  testified  that  he  laid  the  pipes  in 
the  street  in  a  proper  manner,  evidence  that  he 
laid  piipes  in  another  street  in  a  different  manner 
is  admissible. 

Bixceptions  from  superior  court,  Suffolk 
county;   Robert  R.  Bishop,  Judge. 

Actions  by  Albert  Lewis  and  by  Daniel 
Goodnow  against  the  Boston  Gaslight  Com- 
pany. There  was  a  verdict  In  each  case  for 
plaintiff,  and  defendant  excepts.    Overruled. 

E.-  B.  Ooodsell,  for  plalntitts.  W.  E.  L. 
Dlllaway  and  James  P.  Parmenter.  for  de- 
fendant 

FIELD,  O.  J.  These  are  two  actions  of 
tort  to  recover  damages  for  Injuries  caused 
to  the  buildings  of  the  plaintiffs  by  an  explo- 
sion of  ninmlnatlng  gas  in  a  store  on  the  side 
of  Mercantile  street  In  Boston  opposite  to 
the  buildings  of  the  plaintiffs.  The  explosion 
took  place  on  December  15,  1888.  The  gas 
escaped  from  the  defendant's  main  pipe, 
which  had  been  laid  in  Mercantile  street,  and 
which  was  found  broken;  and  the  evidence 
was  that  the  break  was  caused  by  the  sub- 
sidence of  the  soil  under  the  pipe  at  the  place 
of  fracture,  and  that  the  gas  had  entered  the 
store  from  the  pipe  through  the  fracture  by 
underground  passages  In  the  soil.  The  main 
was  laid  In  the  year  1881.  The  street  was  ac- 
cepted by  the  city  In  the  year  1856.  The  con- 
tention of  the  plalntifEs  Is  that  Mercautllt 
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street  had  been  built  upon  a  cob  wbarf  or  log 
wbarf  wbere  there  had  bem  a  dump,  and 
'Where  dirt  and  rubbish  of  all  sorts  had  been 
thrown  In  on  top,  and  that  the  main  was 
negligently  and  carelessly  laid,  and  had  been 
negligently  and  carelessly  maintained  by  the 
defendant.  The  Jury  returned  Terdlcts  for 
the  plaintiffs,  and  the  only  exceptions  are  to 
the  admission  of  certain  evidence. 

The  testimony  of  the  witness  Orover,  which 
was  first  admitted  against  the  objection  of 
the  defendant,  was.  In  effect,  that  for  some 
time  before  the  accident  he  bad  seen  holes 
and  depressions  in  the  street  near  the  place 
of  the  accident,  and  that  there  seemed  to  be 
a  settling  down  of  the  street  There  was  no 
evidence  that  the  defendant  was  notified  of 
this.  But  the  nature  of  the  holes  and  depres- 
sions described  by  the  witness  was  such 
that  It  was  for  the  Jury  to  say  whether  the 
defendant  did  not  icnow  of  them,  or  by  the 
exercise  of  due  caie  would  not  have  known 
of  them,  and  whether  they  did  not  Indicate 
that  the  soil  in  the  street  was  Ukely  to  settle 
or  to  be  washed  out  and  thus  cause  the  main 
pipe  to  break  or  become  loose  in  the  Joints. 
This  witness  also  testified,  against  the  objec- 
tion of  the  defendant,  that  he  smelt  gas  in 
the  street,  near  the  place  of  the  explosion,  at 
different  times  before  the  accident,  and  that 
he  had  notified  the  defendant  of  the  smell  of 
gas,  and  that  he  saw  people  digging  there  for 
breaks  in  the  gas  pipes,  and  that  their  tools 
■were  branded  "B.  G.  L.  Ck).,"  and  that  this 
was  the  mark  on  the  tools  of  the  men  who 
came  down  to  stop  the  lealcs  of  gas  after  he 
gave  notice.  All  this  testimony  had  some 
tendency  to  show  that  the  company  knew 
that  the  gas  pipe  at  this  place  frequently 
leaked,  and  that  these  leaks  might  be  caused 
by  the  settling  of  the  pipe  in  consequence  of 
the  subsidence  of  the  soil  In  which  the  pipe 
had  been  laid.  We  think  that  the  testimony 
of  this  witness  was  properly  admitted.  If 
any  of  it  was  somewliat  remote  with  refer- 
ence to  the  occasions  testified  to,  it  was  still 
within  the  discretion  of  the  presiding  Justice 
to  admit  It  The  testimony  of  the  witness 
McMillan  is  of  the  same  character  as  tliat  of 
Grover,  and  was  properly  admitted.  The  de- 
fendant also  excepted  to  the  admission  of  cer- 
tain testimony  on  the  cross-examination  of 
Dnrell,  who  was  a  witness  called  by  the  de- 
fendant Durell  was  an  expert,  who  had 
been  for  40  years  In  the  employ  of  the  de- 
fendant and  was  superintendent  of  its  street 
department,  and  he  testified  on  direct  ex- 
amination, among  other  things,  that  he  supers 
intended  the  laying  of  the  pipes  in  Mercantile 
street,  and  had  at  dilTeient  times  superin- 
tended the  laying  of  over  100  miles  of  pipe 
in  Boston;  that  the  pipe  laid  In  Mercantile 
street  was  as  good  as  the  average  pipe,  and 
be  was  asked  to  give  an  opinion  upon  the 
propriety  of  digging  down  under  the  bed  of 
a  pipe,  when  laying  it,  to  see  what  was  un- 
der the  pipe,  and  he  answered,  "I  do  not 
think  it  would  be  a  very  good  plan."    On 


cross-e^mlnation  he  was  asked  for  his  rea- 
sons for  this  opinion,  and  he  answered,  "Be- 
cause, if  you  dig  up  good,  fair,  solid  ground, 
when  you  come  to  fill  up  again,  and  put  your 
pipe  down,  you  could  not  get  the  ground  back 
so  good  as  it  was  in  the  first  place."  He 
was  then  asked,  "Tou  could  have  provided 
against  It,  if  you  had  discovered  it?'  and  he 
answered,  "I  do  not  know  as  I  could."  By 
"discovering  it"  we  suppose  was  meant  dis- 
covering the  nature  of  the  soil  underlying  the 
pipe,  or  the  llabUity  of  the  pipe  to  settle.  He 
was  then  asked,  "If,  in  1881,  he  had  found 
the  condition  of  things  which  he  found  there 
In  1888,  what  course  different  from  the  one 
he  took  he  would  have  taken,"  and  he  an- 
swered, in  effect  that  he  would  have  got 
some  dirt,  and  filled  it  up  level,  and  made  it 
as  solid  as  he  could  under  the  circumstances,, 
and  laid  his  pipe  over  that  He  was  then 
asked  "if  he  had  had  any  occasion  of  that 
character  when  he  was  with  the  company,, 
and  he  said  tliat  he  did  not  remember  any 
particular  case."  All  this  testimony  was  re- 
ceived without  objection.  The  exceptions' 
then  recite  as  follows:  "He  was  then  asked 
if  he  did  not  lay  the  pipe  on  Beacon  street 
and  if  he  remembered  a  case  where  the- 
ground  fell  away  from  time  to  time,  and  the 
pipe  broke,  and  he  answered,  subject  to  the- 
defendant's  objection  and  exception,  that 
when  he  was  superintendent  there  were  leaks, 
in  a  pipe  in  the  mllldam  on  Beacon  street 
and  he  changed  the  position  of  the  gas  pipe- 
by  removing  it  alraut  6  feet  towards  the  mid- 
dle of  the  street,  and  relaying  It  for  about 
1,200  feet  over  the  top  of  an  old  sea  wall 
that  was  there  under  the  street;  that  he 
graded  off  the  top  of  the  wail,  and  filled  up. 
in  places  where  the  wall  had  gone,  to  get  an 
even  foundation;  that  the  object  of  the 
change  was  to  prevent  the  gas  from  escaping 
from  breaks  in  the  mains,  and  collecting  in 
the  sea  waU.  The  plaintiffs  counsel  stated 
that  the  object  of  this  examination  was  to 
show  that  the  witness  took  a  different  course 
In  laying  pipes  on  Beacon  street  from  the 
course  that  he  took  on  Mercantile  street 
There  was  evidence  that  on  Mercantile  street 
there  was  a  sea  wall  which  used  to  support 
the  foundation  of  the  front  of  buildings  on 
the  street,  but  there  was  no  evidence  of  any 
sea  wall  under  the  street"  We  assume  that 
it  would  not  have  been  competent  for  the 
plaintiff  to  prove  by  this  witness  how  be 
laid  pipes  in  Beacon  street  for  the  purpose  of 
showing  that  he  laid  them  carelessly  in  Mer- 
cantile street  But  for  the  purpose  of  affect- 
ing the  value  of  his  opinions  as  given  In  his 
direct  examination,  and  his  credibility,  we 
think  that  it  was  within  the  discretion  of  the 
presiding  Justice  to  permit  the  question  ob- 
jected to  to  be  asked  on  cross-examination. 
No  objection  was  taken  to  the  charge  of  the 
presiding  Justice,  and  no  request  was  made 
to  limit  the  application  of  the  testimony  of 
Dnrell,  admitted  on  cross-examination,  to 
matters  affecting  his  credit  as  a  witness.    See 
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PhUUps  y.  Inhabitants  of  Marblehead,  148 
Mass.  326,  19  N.  E.  647.  We  see  no  error  of 
law  In  tlie  exceptions.    Exceptions  overruled. 


(16S  Mass.  184) 

NASH  V.  BROWN. 
(Snpreme  Judicial  Court  of  Massachnsetts. 
Suffolk.     Feb.  29,  1896.) 
Nbootiablb  Instbumbnts  —  Patablb  at  Bakk— 
Pbbsbntmbnt  to  Tbust  CouPkxr. 
An  indoiser  on  a  note  made  "payable  at 
any  bank  in  Boston,"  is  not  beld  by  its  present- 
ment to  a  loan  and  trust  company,  whicfi  is  nei- 
ther a  national  nor  state  bank,  in  the  absence  of 
eridence  showing  a  well-established  custom  to 
present  such  notes  to  trust  companies  for  pay- 
ment. 

Exceptions  from  superior  court,  Suffolk 
county;  Albert  Mason,  Judge. 

Action  by  WiUard  G.  Nash  against  Charles 
H.  Brown,  indorser  on  a  promissory  note  held 
by  plaintur,  "payable  at  any  bank  In  Boston." 
The  note  was  presented  to  the  Massachusetts 
Loan  &  Trust  Company,  and  duly  protested. 
This  corporation  was  created  for  the  purpose 
of  receiving,  on  deposit,  storage,  or  otherwise, 
moneys,  govenunent  securities,  stoclcs,  bonds, 
coin,  jewelry,  plate,  valuable  papers,  and  doc- 
uments, evidences  of  debt,  and  other  prop- 
erty of  every  kind,  and  of  collecting  and  dis- 
bursing the  principal  of  such  property  as  pro- 
duces Interest  or  income  when  it  becomes 
due,  upon  terms  prescribed  by  the  corporation, 
and  for  the  purpose  of  advancing  money  or 
credits  on  real  and  personal  security,  on 
terms  that  might  be  agreed  upon.  The  court, 
at  defendant's  request,  ruled  that  the  trust 
company  was  not  a  bank,  within  the  contem- 
plation of  the  contract  set  forth  in  the  note, 
and  that  defendant  could  not  be  held,  to 
which  rulings  plaintiff  excepts.  Exceptions 
overruled. 

H.  J.  Edwards,  for  plaintiff.  Edward  O. 
Cooke,  for  defendant 

FIELD,  0.  J.  This  Is  an  action  against  an 
indorser  on  a  promissory  note  made  "payable 
at  any  bank  in  Boston."  The  note  was  duly 
presented  for  payment  at  the  office  of  the 
Massachusetts  Loan  &  Trust  Company,  in 
Boston,  and  was  duly  protested  by  a  notary 
public  for  nonpayment.  The  question  is 
whether  the  Massachusetts  Loan  &  Trust 
Company  is  a  "bank,"  as  that  word  is  used 
in  the  promissory  note.  The  meaning  of  the 
word  "bank"  has  been  considered  in  Way  v. 
Butterworth,  106  Mass.  75,  108  Mass.  509. 
The  Massachusetts  Loan  &  Trust  Company 
Is  a  corporation,  but  It  is  not  a  national  bank, 
and  not  a  state  bank,  within  the  meaning  of 
Pub.  St.  c  118.  It  was  incorporated  by  St. 
1870,  c.  823,  under  the  name  of  the  Northamp- 
ton Loan  &  Trust  Company,  and  by  St.  1875, 
c.  16,  was  allowed  to  change  its  name  to  that 
of  the  Massachusetts  Loan  &  Trust  Company, 
and  to  have  its  location  in  Boston.  See  St 
1881,  c.  95;  St  1888,  c.  413.  We  assume  that 
It  has  the  power  to  discount  commercial  pa- 


per, and  perform  many  other  acts  whicb 
banks  of  issue  and  deposit  usually  perform. 
But  our  statutes  make  a  distinction  between 
trust  companies  organized  under  our  laws, 
and  banks,  and  we  are  not  aware  that  such 
trust  companies  are  commonly  called  "banks," 
or  that  there  Is  any  wdl-establlshed  custom  to 
present  iromlssory  notes  and  bills  of  exchange 
payable  at  a  bank  to  such  trust  companies 
for  payment  The  present  case  discloses  no 
evidence  of  any  such  custom.  We  are  of 
opinion  that  the  ruling  was  right  Xixcep- 
tioiifl  overruled 


(UE  Moss.  S77) 
BASSETT  V.  ROGERS  et  aL 
(Snpreme  Judicial  Court  of  Massachnsetta. 
Suffolk.     Feb.  29,  1896.) 
Rbal-Bstatb  Bboebbs— Liabiutt  to  Frircipau 
One  who  employs  an  agent  on  commis- 
sion to  sell  his  land  for  certain  specified  real  and 
personal   property,  is  entitled  to  recover  from 
such  agent  all  the  latter  receives  from  the  pur- 
chaser, though  it  exceeds  the  amount  for  wnidt 
the  principal  agreed  to  selU 

Exceptions  from  superior  court  Suffolk 
county;  John  W.  Hammond,  Judge. 

Action  by  William  Bassett  against  Oemge 
B.  Rogers  and  another  to  recover  the  value  of 
certain  railroad  stock  and  of  a  note.  There 
was  a  verdict  for  plaintiff,  and  defendants  ex- 
cept   Exceptions  overruled. 

Francis  W.  Kittredge  and  Wm.  H.  Druiy, 
for  plaintiff.  Robert  M.  Morse  and  W.  M. 
Richardson,  for  defendants. 

FIELD,  O.  J.  This  Is  the  case  whicb  was 
once  before  this  court,  and  Is  reported  in  162 
Mass.  147,  87  N.  B.  772.  After  that  decision 
a  trial  was  bad,  and  a  verdict  rendered  toe 
the  plaintiff,  and  damages  were  assessed  to 
the  amount  of  the  value  of  the  25  shares  of 
the  stock  of  the  Union  Pacific  Railroad  Com- 
pany and  of  the  promissory  note  of  O.  C. 
Homer.  The  defendants  made  the  following 
requests  for  instruction  to  the  Jury,  which 
the  court  decUned  to  give:  "(1)  Exhibit  2, 
with  its  accompanying  papers.  If  accepted  by 
defendants,  constituted  a  contract  between 
the  plaintiff  and  defendants,  binding  the  plain- 
tiff to  sell  to  the  order  of  the  defendants  the 
Dalton  street  house  for  certain  considerations 
therem  named.  If  the  defendants  had  fully 
performed  their  part  of  said  contract  and  the 
plaintiff  had  received  all  the  benefits  of  the 
contract  the  plaintiff  cannot  now  repudiate 
the  contract  without  returning,  or  offering  to 
return,  the  considerations  which  he  has  re- 
ceived. (2)  As  the  plaintiff  has  not  returned 
or  offered  to  return  to  the  defendants  the 
Leavenworth  &  Topeka  stock,  or  to  make  com- 
pensation in  any  way  to  the  defendants  for 
the  benefits  sustained  by  the  plaintiff  for  the 
loan  of  $1,000,  he  is  not  entitled  to  maintain 
this  action.  (3)  Plaintiff's  action  cannot  be 
maintained.  be<ause  he  has  not  rescinded  or 
offered  to  rescind  the  contract  shown  in  Ex- 
hibit 2."  It  appears  that  at  the  trial  the  plain- 
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tiff  offered  to  prove  by  an  expert  the  value  of 
tbe  two  sliares  of  the  stock  of  the  Leaven- 
worth &  Topeka  Railroad  Company,  but  the 
defendants  objected  to  admission  of  the  evi- 
dence, and  it  was  excladed.  The  exceptions 
also  ledte  as  follows:  "The  defendant  Bog- 
ers,  being  asked  on  cross-examination  If  he 
regarded  Leaven-frorth  and  Topeka  stock  as 
of  much  value,  replied,  'I  do  not  think  it  has 
much  value.'  While  this  defendant  was  on 
the  stand  the  plaintiff  handed  to  him  the  cer- 
tiflcate  of  the  two  shares  uf  that  stock  In 
question,  duly  assigned  in  blank,  and  offered 
to  make  him  a  present  of  it,  but  he  rejected 
U;  and  cast  it  upon  the  floor."  The  question 
is  wliether  It  was  necessary  for  the  plaintiff, 
before  bringing  the  suit,  to  return  or  offer  to 
return  to  the  defendants  the  shares  of  Leav* 
enworth  &  Topeka  Railroad  stock,  and  to  pay 
or  offer  to  pay  the  loan  of  $1,000,  or  to  offer 
to  pay  to  the  defendants  reasonable  compen- 
sation for  lending  to  the  plaintiff  $1,000,  which 
we  infer  was  lent  to  him  by  one  or  both  of 
tlie  defendants,  and  was  ultimately  secured 
by  a  mmtgage  on  the  Orange  street  prop- 
erty. This  property  was  received  by  the 
plaintiff  from  Blanchard,  and  the  money  was 
lent  according  to  the  promise  of  the  defend- 
ants to  the  plaintiff  shown  In  agreement 
marked  "G."  which  is  to  be  considered  as  a 
modification  of  the  agreement  marked  "Ex- 
hibit 2."  If  the  defendants  are  regarded  as 
purchasers  from  the  plaintiff,  of  course  the 
action  cannot  l>e  maintained,  as  the  plaintiff 
has  received  all  he  agreed  to  sell  for,  and 
there  is  no  ground  on  which  he  could  rescind 
the  transaction.  But  as  the  defendants  have 
been  foimd  by  the  Jury  to  be  the  agents  of 
the  plaintiff,  and  to  have  sold  the  plalntlfra 
property  to  Blanchard  as  such  agents,  there 
is  nothing  to  rescind.  They  were  authorized 
to  sell  the  property  at  a  certain  price  or  for 
certain  property  In  exchange,  and  they  ttave 
in  fact  8(dd  It  for  a  higher  price,  or  for  more 
valuable  property  in  exchange.  If  they  had 
BoiUi  it  for  less  than  they  were  authorized  to 
sell  it  for,  perhaps  the  plaintiff  could  not 
complain  if  they  made  up  the  difference  out 
of  their  own  property;  but,  having  sold  it  for 
more,  the  plaintiff,  if  he  so  elects,  is  entitled 
to  the  excess;  and,  as  the  property  given  in 
exchange  was  not  money,  bat  specific  prop- 
erty, he  is  entitled  to  what  they  got  In  ex- 
diange,  or  its  value.  It  may  be  assumed  that 
on  recovering  this,  the  two  shares  of  the  Leav- 
enworth &  Topeka  Railroad  stock  become  the 
property  of  the  defendants,  but,  if  so,  a  ten- 
der of  them  at  the  trial  was  sufficient,  and 
probably  no  tend»  at  all  was  necessary,  as 
the  shares,  on  the  finding  of  the  Jury,  were 
not  received  under  any  contract  which  the 
plaintiff  lias  attempted  to  rescind.  On  the 
finding  of  the  .Jury  the  agreements  of  the 
plaintiff  only  fixed  a  minimum  price  at  which 
the  defendants  might  sell,  and  their  agree- 
ments do.  not  prevent  the  plaintiff  from  re- 
covering a]^  the  defmdanta  sold  the  property 
Cor,  it  they  sold  it  for  more  than  the  minimum 


price.  The  plaintiff  never  agreed  to  pay  the 
defendants  any  compensation  except  Interest 
for  the  lending  to  him  of  $1,000  for  one  year 
at  0  per  cent,  under  their  agreement  with 
him,  and  on  the  tacts  in  this  case  no  agree- 
ment to  pay  compensation  can  be  implied. 
We  infer  that  the  $1,000,  with  Interest,  had 
been  paid  to  the  defendants  before  the  trial 
of  the  case  the  second  time,  as  It  was  payable 
In  one  year  from  the  time  when  the  loan  was 
made.  There  is  no  contention  concerning 
this,  and  for  the  reasons  hereinbefore  given 
It  was  not  necessary  to  repay  this  money  be- 
fore bringing  the  suit.    Exceptions  overruled. 


(166  Masa.  435) 
O'BRIBN  V.  STAPLES  COAIi  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 

BriatoL     March  2,  1886.) 

Uastu  Jkvv  Bbbvamt— Obatb  ov  Bbbvan^— 

— Liability. 

An  employer  was  not  liable  for  the  death 

of  an  employe  by  his  falling  after  baving  been 

caught  and  raised  br  a  rope,  part  of  a  hoiBting 

apparatus,  which  commenced  to  tighten  up  jast 

aa  he  was  itepi)iiig  over  it,  where  the  employ^ 

was  folly  acquainted  with  the  apparatus,  and  it 

was  working  as  usual  on  the  day  of  the  accident, 

and  the  servant  bad  been  forbidden,  and  his  du- 

ties  did  not  require  him,  to  cross  the  rope. 

Exceptions  from  superior  court,  Bristol 
county;   John  Hopkins,  Judge. 

Action  by  Hannah  O'Brien,  administratrix, 
against  the  Staples  Coal  Company,  for  death 
of  her  intestate.  A  verdict  was  ordered  for 
defendant,  and  plaintiff  brings  exceptions. 
Exceptions  overruled. 

FlalntlCTs  Intestate,  an  employe  of  defend- 
ant. In  going  across  defendant's  coal  yard, 
was  caught  by  a  rope,  part  of  a  hoisting  ap- 
paratus, which  commenced  to  tighten  up  Just 
as  he  was  stepping  over  it,  and  raised  him 
in  the  air,  and  in  falling  he  was  killed. 

J.  W.  Cummlngs  and  B.  Higglnson,  for 
plaintiff.   Jennings  &  Morton,  for  defendant. 

LATHBOP,  J.  On  the  evidence  in  this 
case,  we  are  of  opinion  that  the  ruling  below 
was  right.  All  of  the  evidence  came  from 
the  plaintiffs  witnesses.  The  plaintiff's  in- 
testate had  been  employed  by  the  defendant 
and  Its  predecessors  In  the  same  business  for 
15  years  and  had  been  employed  in  the  yard 
where  the  injury  bappened  for  seven  or  eight 
years.  The  api>aratas  which  caused  the  in- 
jury bad  been  used  many  times  in  that  yard, 
before  the  accident,  for  three  or  four  years. 
He  had  helped  put  it  up  the  morning  of  the 
day  he  was  hurt,  and  on  previous  occasions. 
He  had  worked  on  it  during  the  morning 
and  part  of  the  afternoon  of  the  day  of  the 
accident  Ttiere  was  nothing  in  the  line  of 
the  intestate's  duty  which  required  him  to 
cross  the  coal  where  the  rope  was,  and  he 
bad  been  forbidden  to  cross  there  several 
times.  The  apparatus  was  worked  that  day 
as  usual,  -Qie  rope  touching  the  ground  6r 
coal  every  three  or  four  minutes,  and  thea 
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being  bauled  tant,  which  would  bring  It  18 
or  20  feet  In  the  air.  He  was  in  a  part  of 
th«  yard  where  he  had  no  right  to  be.  The 
danger  of  t>eing  hoisted  In  the  air,  if  he  at- 
tempted  to  step  over  the  rope  when  it  was 
on  or  near  the  ground,  was  an  obvious  one, 
and  was  as  well  known  to  him  as  to  any  one. 
Whether  we  say  that  he  took  the  risk,  or 
was  not  in  the  exercise  of  due  care,  the  result 
is  the  same,  and  no  recovery  can  be  had  for 
the  accident  Feely  v.  Cordage  Co.,  161 
Mass.  426,  37  N.  E.  368;  Goodes  v.  Railroad 
Co.,  162  Mass.  287,  88  N.  E.  500;  Galvin  t. 
RaUroad  Co.,  162  Mass.  633,  89  N.  S.  186. 
Exceptions  overruled. 


(165  Masa.  417) 

MOSBIiEY  V.  WASHBURN  (two  caMs). 

(Snpreme  Jndlcial  Court  of  MassachuBetts. 
Suffolk.     Feb.  29,  1896.) 

TbIAL— IHSTRDCTIOHB  AITBB  JUBT  H4TB  Bbtibbd. 

A  verdict  will  not  be  set  aside  because, 
after  the  jury  bad  retired,  the  court,  in  answer 
to  a  aaestion  sent  to  him  by  the  foreman,  reiter- 
ated his  instmction  as  to  the  dates  from  which 
taiterest  diould  be  leckoned,  where  such  instruc- 
tions had  no  tendency  to  influence  the  jury  upon 
the  merits,  ard  the  interest  was  computed  ac- 
cording to  the  instmctions. 

Exceptions  from  superior  conrt,  Suffolk 
county;   John  Hopkins,  Judge. 

Respective  actions  by  Sarah  L.  Moseley 
and  Herbert  Moseley  against  Charles  E. 
Washburn  for  alleged  false  answers  made  by 
defendant  as  trustee,  in  the  cases  of  Sarah 
L.  and  Herbert  Moseley  against  one  Brlon 
and  Trustee.  At  the  trial  the  plaintifT  put  in 
evidence  the  executions  which  issued  in  the 
cases  of  Herbert  Moseley  v.  Brlon  and  Trus- 
tee, and  Sarah  L.  Moseley  v.  Brion  and  Trus- 
tee; and  the  presiding  Justice,  in  his  instruc- 
tions to  the  jury,  exhibited  these  executions, 
and  pointed  out  a  certain  date  upon  each, 
and  directed  them  that  In  case  their  findings 
were  for  the  plaindlfs  the  amounts  of  their 
verdicts  should  be,  respectively,  certain  sums 
named  in  said  executions,  with  interest  there- 
on at  6  per  cent  per  annum  from  the  date 
exhibited,  and  pointed  out  to  them  as  afore- 
said, to  the  day  of  their  verdicts.  To  these 
Instructions  no  exception  was  taken.  After 
the  Jury  retired  they  sent,  by  the  <^cer  hav- 
ing them  in  charge,  to  the  court  a  note,  of 
which  the  following  is  a  copy:  "Shall  the 
jury  compute  Interest  from  April  23,  18907 
John  R  Poor,  Foreman."  The  presiding  Jus- 
tice thereupon  directed  the  officer  to  bring 
from  the  Jury  room  the  two  executions  afore- 
said. The  officer  procured  the  executtons, 
and  delivered  them  to  the  Justice.  The  Jus- 
tice thereupon  pointed  out  to  the  officer,  on 
each  execution,  the  date  which  had  been 
pointed  out  to  the  Jury,  and  directed  him  to 
return  the  executions  to  the  foreman,  and 
to  point  out  to  him  the  dates  which  had  been 
thus  pointed  out    The  officer  returned  the 


executions  to  the  foreman,  and  pointed  ou| 
to  him  the  dates,  as  instructed  by  the  Jus- 
tice. The  Jury  found  for  the  plaintiffs,  witb 
Interest  computed  according  to  their  Instruc- 
tions. To  orders  denying  his  motions  for  a 
new  trial  in  each  case,  defendant  excepts. 
Exceptions  overruled. 

Henry  E.  Fales  and  Stephen  H.  Tyng,  for 
plaintiffs.    Jotm  D.  Long,  for  defendant 

FIELD.  C.  J.  These  two  actions  were 
tried  together,  and  the  same  questions  of  law 
arise  in  each  case.  Without  considering 
whether,  when  two  actions  are  tried  together, 
and  exceptions  are  taken  in  each  case,  there 
should  not  be  a  bill  of  exceptions  filed  in  each 
case,  we  proceed  to  consider  the  exceptions 
contained  In  the  present  bill. 

It  is  undoubtedly  true  that  "no  communi- 
cation whatever"  affecting  the  decision  of  a 
cause  "ought  to  take  place  between  the  Judge 
and  Jury  after  the  cause  has  been  commit- 
ted to  tbnm,  unless  In  open  court"  Sargent 
V.  Roberts,  1  Pick.  337;  Com.  v.  Heden,  162 
Mass.  621,  39  N.  E.  181.  But  it  is  also  true 
that  "it  is  not  every  Irregularity  which  will 
render  the  verdict  void,  and  warrant  setting 
it  aside.  This  depends  upon  another  and  ad- 
ditional consideration,  namely,  whether  the 
Irregularity  is  of  such  a  nature  as  to  affect 
the  impartiality,  purity,  and  regularity  of 
the  verdict  itseli."  Com.  t.  Boby,  12  Pick. 
496,  616.  See  MerrUl  t.  Nary,  10  AUen.  416; 
Read  v.  City  of  Cambridge,  124  Mass.  567; 
Eullberg  T.  O'Donnell.  168  Mass.  406,  83  N. 
E.  628.  The  practice  shown  in  the  present 
cases  is  not  to  be  commended,  but  we  do  not 
think  that  as  a  matter  of  law,  it  is  neces- 
sary to  set  aside  these  verdicts.  There  was 
no  dispute  as  to  the  time  from  which  inter- 
est was  to  be  reckoned.  If  the  jury  found  for 
the  plaintiffs.  That  time  was  shown  by  cet^ 
tain  dates  on  executions  which  were  in  evi- 
dence, and  which  the  jury  had  with  them  in 
the  Jury  room.  These  dates  had  been  point- 
ed out  to  the  jury  by  the  presiding  Justice, 
in  his  charge  bi  open  court,  and  he  had  in- 
structed the  jury.  If  they  found  for  the  plain- 
tiffs, that  the  amounts  of  the  verdicts,  re- 
spectively, should  be  certain  sums  appearing 
on  the  executions,  with  Interest  from  the 
dates  pointed  out  The  interest  was  ther». 
fore  a  mere  matter  of  mathematical  compnta-- 
tion,  which  the  court  could  order  the  Jury- 
to  make,  if  the  jury  found  for  the  iHalntlflk. 
It  appears  that  the  Jury  actually  computed 
the  Interest  according  to  the  directions  of  the 
court  Under  these  circumstances,  it  is  con- 
tain that  the  Instructions  sent  to  the  jury  by 
the  officer  had  no  tendency  to  Influence  the 
decision  of  the  jury  upon  the  merits  of  the 
causes,  and  the  irregularity  does  not  seem 
to  us  of  sufficient  importance  to  require  the 
verdicts  to  be  set  aside  on  the  ground  that 
there  is,  or  should  be,  an  absolute  rule  of 
law  in  such  a  case.  See  Mason  v.  Masaa, 
122  Mass.  477.    Exceptions  ovoniled. 
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O'NBIL  T.  COMMONWEALTH. 

(Supreme  Jadicial  Court  of  Masaachnsetts. 

Baaex.     March  2,  1806.) 

Sdpbkior  Coobt— Power  to  Fdnish  vor  Assault, 

St.  1893,  c.  396,  i  36,  provides  that  the  of- 
fense of  assault  and  Imttery,  tried  in  a  police  or 
district  conrt.  is  punishable  by  imprisonment  in 
the  jail  or  the  house  of  correction  for  a  term  not 
exceeding  one  year,  or  by  a  fine  not  exceeding 
$100.  Pub.  St  c.  215,  I  1  (St.  1782,  c.  9,  i  1), 
provides  that  in  cases  of  legal  conviction,  wnere 
no  punishment  ia  provided  bjr  statute,  the  superi- 
or court  shall  award  a  sentence  according  to  the 
nature  of  the  offense,  and  not  repugnant  to  the 
constitution;  but  there  ia  no  statute  which  in 
terms  defines  what  the  punishment  for  an  assault 
shall  be  where  the  case  is  tried  in  the  superior 
court.  Held,  that  the  su^rior  court  has  power 
to  sentence  a  person  convicted  therein  of  an  as- 
sault to  confineme_it  in  the  house  of  correction 
at  hard  labor  for  the  term  of  three  years. 

Bzceptlons  from  superior  court,  Essex  coun- 
ty. 

One  O'Nell,  convicted  of  an  assault,  was 
sentenced  to  confinement  in  the  house  of  cor- 
rection at  hard  labor  for  the  term  of  three 
jrears,  and  excepts.    £lxceptiona  overruled. 

Winfleld  S.  Peters  and  Harry  3.  Cole,  for 
plalntlfr.  Hosea  M.  Knowlton,  Atty.  Gen., 
and  G.  O.  Travis,  First  Asst  Atty.  Gen.,  for 
the  Commonwealth. 

LATHROP,  J.  This  is  a  writ  of  error  to 
reverse  a  Judgment  of  the  superior  conrt  It 
Appears  from  the  record  of  that  court  that 
in  January,  1894,  an  indictment  was  found 
■against  the  plalntilF,  charging  him  with  an 
assanlt  with  Intent  to  klU  one  Mary  J.  O'Nell, 
•on  which  Indictment  he  was  found  gniUty  of 
M.a  assault  only,  and  was  sentenced  to  con- 
finement In  the  house  of  correction  at  hard 
labor  for  the  term  of  three  years.  EUs  con- 
tention Is  that  the  superior  court  had  no  pow- 
er to  sentence  him  to  the  honse  of  correction 
for  more  than  one  year.  But  there  is  no 
ground  for  this  contention.  From  an  early 
time  the  legislature  has  defined  the  jurisdic- 
tion of  Inferior  magistrates  and  couris  in 
regard  to  assaults,  and  has  affixed  the  penal- 
.tles  therefor.  St  1783,  c.  51,  f  1;  St  1794, 
c  26,  (  2;  Ber.  St  c.  85,  H  24.  25;  St  1853, 
■c  196,  (  1;  Gen.  St  c.  116,  f  13;  St  1881, 
c  189;  Pub.  St  c  154,  I  1&  And  now,  by 
St  1893,  c.  396,  (  36,  the  offense  of  an  as- 
sault and  battery  tried  in  a  police  or  dis- 
trict conrt  Is  punishable  by  imprisonment  tn 
tbe  jail  or  nouse  of  correction  for  a  term 
.not  exceeding  one  year,  or  by  fine  not  exceed- 
ing $100.  Bat  these  statutes  do  not  apply 
'to  tbe  superior  court  and  there  Is  no  statute 
which  In  terms  defines  what  the  punishment 
for  an  assanlt  shall  be  where  the  case  is 
tried  lo  that  court  The  only  provision  re- 
lating to  it  is  in  the  Public  Statutes  (chapter 
215,  i  1),  which  is  as  follows:  "In  cases  of 
legal  conviction,  where  no  punishment  ia  pro- 
vided by  statute,  the  conrt  shall  award  such 
•lentence  as  Is  conformable  to  tbe  common 
.usage  and  practice  in  this  state,  according 


to  the  natnre  of  the  offense,  and  not  repug- 
nant to  the  constitution."  This  statute  was 
early  enacted,  and  has  been  in  force  ever 
since.  St  1782,  c.  9.  f  1;  Rev.  St  c.  139,  f 
1;  Gen.  St  c.  174,  |  1.  There  is  nothing  in 
the  sentence  which  was  imposed  in  this  case 
which  we  can  say  ia  repugnant  to  the  con- 
stitution. It  has  not  been  contended  that  it 
was  a  "cruel  or  unusual  punishment,"  within 
article  26  of  the  declaration  of  rights.  And 
the  plaintiff  has  produced  nothing  to  show 
that  the  sentence  was  not  "conformable  to 
the  common  usage  and  practice  in  this  state." 
On  the  other  hand,  it  Is  known  that  the  uni- 
form practice  of  the  superior  court  has  been 
for  many  years,  under  this  statute,  to  pun- 
ish by  a  fine  or  by  imprisonment  or  by  both 
fine  and  imprisonment;  the  fine  not  to  ex- 
ceed $1,000,  and  the  Imprisonment  not  to  ex- 
ceed three  years.  This  construction  of  the 
statute  has  been  In  existence  for  so  long  a 
time  tbat  It  may  fairly  be  said  to  have  been 
acquiesced  In  by  the  ieglslature,  as  no  stat- 
ute to  the  contrary  has  been  passed.  Judg- 
ment for  the  commonwealth. 


an  Mass.  42») 
WAHLSTROM  et  aL  v.  TEULSON. 

(Supreme  Judicial  Conrt  of  Massachusetts. 
Worcester.     March  2,  1896.) 

USOBAMICS*  LiBSS  —  AOTIOIT  TO  BxrOROB  —  COR* 
TKIOT — AbaHOOKIIBNT— QUBSTION  FOB  JdBT. 

1.  Under  Pub.  St  c.  191,  |  1.  giving  a  lien 
to  a  person  performing  labor  or  furnishTng  ma- 
terials for  a  building  nnd^r  an  agreement  with 
the  owner  or  by  his  consent,  or  by  the  consent  of 
any  person  acting  for  sucn  owner,  where  per- 
sons furnish  labor  and  materials  with  the  knowl- 
edge of  such  owner,  under  an  agreement  with  the 
contractor,  they  are  not  barred  of  a  lien  by  a  pro- 
vision in  the  contract  that  the  contractor  shall 
not  let  any  interest  in  i^  without  the  written  con- 
sent of  the  architect  thongh  such  architect  did 
not  give  written  consent  to  the  contract  l>etween 
the  claimants  and  the  contractor. 

2.  In  an  action  against  the  owner  of  a  build- 
ing to  enforce  i.  lien  for  labor  and  materials  fur- 
nished by  pla  ntlffs,  under  an  agreement  with  the 
contractor,  it  appeared  that  defendant  knew 
plaintiffs  were  furnishing  such  work  and  materi- 
als, and  that  the  contractor  failed  before  the  work 
was  completed.  One  of  plaintiffs  testified  that 
he  went  to  defendant  and  informed  him  of  what 
he  had  heard  of  the  contractor's  failure;  that  he 
told  bim  be  would  do  no  more  work  till  he  Imew 
where  he  was  going  to  get  his  pay;  and  that  de- 
fendant said  to  him,  "All  right  yon  go  ahead 
and  fiidah  the  job,  and  I  will  par  yon  just  the 
same."  Defendant  testified  that  he  said  to  such 
witness,  "Ton  go  ahead  and  finish  the  work,  and 
I  will  pay  you  for  what  ^on  do  hereafter."  Held, 
that  wheuier  the  original  agreement  between 
the  contractor  and  plaintiffs  was  abandoned,  and 
a  new  contract  made,  was  a  question  for  the 
Jury. 

8.  In  an  action  to  enforce  a  mechanic's  lien 
for  labor  and  materials  furnished  by  plaintiffs 
under  an  agreement  with  the  contractor,  it  ap- 
peared that  tbe  labor  and  materials  were  fnmisn- 
ed  by  plaintiffs  with  defendant's  consent,  and 
tbat  the  agreement  between  defendant  and  the 
contractor  provided  that  the  contractor  should 
not  let  any  interest  in  the  contract  without  the 
written  consent  of  the  architect  Held,  that 
whether  defendant  knew  or  did  not  know  that 
the  contractor  had  let  the   work  to   plaintiffs 
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withont  fbc  written  consent  of  the  architect  did 
not  affect  plaintiffiB'  right  to  a  lien. 

4.  Where  work  is  done  and  materials  are 
furnished  for  a  building  by  persons  aa  partners, 
and  the  ovner  knows  that  snch  persons  are  do- 
ing the  work,  their  right  to  a  lien  is  not  affected 
by  the  fact  that  one  of  them  made  the  agree- 
ment with  the  contractor  without  disclosing  the 
fact  that  he  was  acting  for  the  firm. 

Exceptions  from  stiperior  court,  Worcester 
county:   F.  A.  Gaskill,  Judge. 

Action  by  Charly  Wahlstrcm  and  others, 
as  partners,  against  Hans  Trnlson,  to  estab- 
lish and  enforce  a  mechanic's  lien  for  labor 
performed  ai>d  materials  furnished  by  plain- 
tiffs in  the  construction  of  a  bouse  for  defend- 
ant There  was  a  verdict  for  plaintiffs,  and 
defendant  excepts.    Exceptions  oyerruled. 

The  evidence  in  the  case  revealed  the  fact 
that  the  defendant,  Hans  Trulson,  made  a 
written  contract  with  one  Samuel  Harris  to 
build  a  house  in  accordance  with  plans  and 
epeciflcatlons,  for  an  entire  sum,  tbe  con- 
tractor to  provide  all  tbe  materials  and  labor 
necessary  to  complete  the  same,  for  tbe  sum 
of  $9,963,  which  contract  provided  that  the 
work  should  be  dune  under  the  supervision 
of  J.  William  Patston,  the  architect,  who  was 
to  be  the  agent  of  the  owner,  for  that  pur- 
pose. Tbe  eighth  clause  of  tbe  contract  read 
as  follows:  "Tbe  contractor  shall  not  let,  as- 
sign, or  transfer  this  contract,  or  any  Inter- 
est therein,  without  the  written  consent  of 
tbe  architects."  At  tbe  trial  of  the  canse^ 
there  was  evidence,  which  was  not  contro- 
verted, that  ^he  plaintiffs  made  a  contract 
with  said  Harris,  agreeing  to  furnish  the 
mortar  and  to  lay  tbe  brick  for  a  stated  price 
per  1,000  brick,  also  to  furnish  material  and 
plaster  the  house  for  a  stated  price  per  square 
yard,  which  they  subsequently  did.  There 
was  also  evidence  that,  before  they  took  tbe 
contract,  Wahlstrom,  one  of  the  partners,  told 
tbe  defendani,  Trulson,  that  he  had  tbe  Job 
of  laying  the  bricks,  but  that  he  did  not  tell 
him  anything  about  the  plastering,  or  any 
details  of  his  engagement,  or  that  any  other 
persons  were  associated  as  partners  with 
him.  There  was  evldoice  that  plaintiffs  en- 
tered upon  the  work  and  performed  a  part 
of  their  contract  in  accordance  with  the 
terms  thereof,  from  July  24  to  October  4, 
1893;  and  it  was  admitted  that  during  all 
that  time  Trulson  was  almost  every  day  at 
tbe  building,  and  saw  the  plaintiffs  engaged 
in  the  work  of  laying  the  bricks  and  plaster- 
ing the  bouse.  October  4tb  the  plaintiffs 
learned  tbat  Harris  bad  failed,  and  Wahl- 
strom Immediately  went  to  Trulson,  and  in- 
formed him  of  what  be  bad  heard.  Wabl- 
strom's  testimony  concerning  this  Interview 
was  to  tbe  effect  that  Trulson  told  him,  "All 
right,  you  go  ahead  and  finish  the  Job,  and 
I  will  pay  you  Just  the  same."  Defendant's 
testimony  differs,  in  that  he  says  be  said 
to  Wablstrom,  "You  go  ahead  and  finish  the 
work,  and  I  will  pay  you  for  what  you  do 
hereafter."  Plaintiff  Wablstrom,  upon  cross- 
examination,  said  be  told  Trulson  be  would 


not  do  any  more  work  till  he  knew  where 
he  was  going  '/>  get  his  pay,  and  proceeded 
as  follows:  "Q.  Before  that  interview  of  Oc- 
tober 4tb,  yon  had  been  working  under  your 
contract  with  Harris?  A.  Yes.  Q.  After  you 
went  up  to  see  rrulson,  you  relied  on  him 
for  pay?  A.  Yes."  The  other  plaintiffs  bad 
no  talk,  and  knew  little  about  it.  There  was, 
however,  tbe  following  evidence:  Trulson,  in 
cross-examination,  testified  as  follows:  "Q. 
Did  you  know  Mr.  Harris  before  you  entered 
Into  this  contract  or  agreement?  A.  The  first 
time  I  seen  him  was  when  I  signed  my  name 
on  the  contract  with  blm  In  Patston's  office. 
Q.  At  that  time  did  you  know  what  his  busi- 
ness was?  A.  Yes.  Q.  He  was  a  clothing 
dealer  here  on  Front  street?  A.  Yes;  I  asked 
Patston  about  it;  tbat  is  all  I  know.  Q.  He 
told  you  what  bis  business  was?  A.  Yes. 
Q.  He  was  in  tbe  clothing  business  on  Front 
street?  A.  Yes.  Q.  You  didn't  expect  he 
was  going  to  lay  all  tbe  brick  and  do  all  the 
plastering  himself,  when  you  let  it  to  blm.  If 
he  was  In  tbe  clothing  business,  down  here 
on  Front  street?  A.  I  understood  he  was 
taking  tbe  contract  to  put  up  the  building. 
Q.  You  didn't  exi>ect  he  was  going  to  do  tbe 
work  himself?  A.  No,  I  did  not"  And  it 
further  appeared  that  the  money  paid  on  tbe 
house  was  paid  by  Patston  as  agent  for  Trul- 
son, and  that  he  (Patston)  was  frequently  up- 
on the  building,  supervising  tbe  construction 
of  the  same  during  the  time  when  the  peti- 
tioners were  at  work  upon  it.  Before  tbe 
contract  in  question  between  Wablstrom  and 
Harris  was  made,  Harris  saw  Patston,  and 
said  In  substance,  "Charlie,  Wahlstrom  & 
Company  have  made  the  lowest  bid  for  tbe 
brick  work  and  plaster."  Patston  replied 
that  he  knew  them;  they  were  good  men, 
and  be  (Harris)  might  go  ahead  and  let  It 
to  them.  He  made  no  writing  giving  assent 
and  no  claim  to  that  effect  was  made  by 
plaintiffs,  but  Patston  made  no  objection  at 
any  time  to  the  performance  of  the  work  by 
tbe  plaintiffs.  None  of  the  plaintiffs  knew 
anything  about  flause  8  in  the  contract  be- 
tween Harris  and  Trulson,  or  tbat  there  was 
any  written  contract  between  Harris  and 
Trulson.  The  payments  made  by  Patston,  as 
agent  for  Trulson,  to  tbe  petitioners,  after  the 
failure  of  Harris,  amounted  to  $230,  while 
the  amount  due  to  tbe  plaintiffs  for  work 
done  and  material  furnished  after  tbe  failure 
of  Harris  was  $68;  and  that  Patston  knew 
that  tbe  payment  so  made  by  bim  was  large- 
ly in  excess  of  tbe  amount  earned  by  the 
plaintiffs  after  the  failure  of  Harris,  and 
tbat  Trulson  did  not  know  of  this  payment 
at  tbe  time,  unless  tbe  same  may  be  inferred 
from  the  following  evidence  of  plaintiff 
Wablstiom:  "I  told  Patston  that  Trulson 
sent  me  up  there.  He  should  give  me  some 
money."  The  entire  amount  of  the  contract 
to  be  performed,  as  agreed,  was,  as  appears 
by  tbe  certificate,  $763.40;  the  value  of  labor, 
$679.24.  Payments:  The  total  credits  were 
given  as  $435;  $84.16  having  been  applied  to 
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payment  of  stock  left;  the  remainder,  $350.- 
£4,  to  be  deducted  from  value  of  latwr,  tear- 
ing a  balance  of  $328.40.  Of  this  amount  It 
was  admitted  all  was  dne  npon  labor  per- 
formed before  October  4th,  and  before  the 
Interview  with  defendant,  except  $68.46, 
which  was  for  labor  after  Harris'  falloie  and 
Trulson's  promlsA.  Upon  the  conclnslon  of 
this  evidence,  the  dtfendant  asked  the  conrt 
to  rule:  (1)  That  the  petitioners  cannot  main- 
tain their  petition,  as  the  eighth  clause  of  the 
contract  between  Tmlson,  the  owner  of  the 
land,  and  Harris,  the  contractor,  provided 
that  no  part  of  the  contract  or  interest  there- 
in should  be  let  or  assigned  by  the  contractor 
wtttaont  the  wrltt<ai  consent  of  the  architect, 
which  it  is  admitted  was  not  obtained.  (2) 
Tliat  the  petitioners  cannot  maintain  their 
petition  t>ecause  of  a  variance  between  the 
allegation  and  the  proof,  to  wit,  the  certifi- 
cate filed  alleges  that  the  work  performed 
was  by  virtue  of  a  contract  with  one  Harris, 
and  it  appears  upon  testimony  of  plalntltr, 
Walilstrom.  that  the  labor  performed  prior 
to  October  4th  was  by  virtue  of  a  contract 
with  Harris,  and  the  labor  done  after  tliat 
-date  was  dcme  upon  a  contract  with  Trulson; 
hence  no  true  and  Just  account  was  filed  with 
the  roister  of  deeds,  and  the  lien  has  be- 
come dissolved,  the  i>etltloner8  setting  forth 
in  their  certificate  a  contract  with  one  man, 
and  presenting  proof  that  It  was  with  two 
separate  persons,  and  that  the  work  was  done 
under  two  distinct  and  entire  contracts.  (3) 
That  the  petitioners  cannot  maintain  their 
action  for  the  reason  that  even  If  Trulson 
knew  and  assented  to  the  performance  of  the 
labor  or  the  taking  of  the  contract  by  Walil- 
strom &  Co.,  Inasmuch  as  there  Is  no  evi- 
dence that  he  knew  the  contract  had  been 
awarded  the  petitioners  without  the  written 
«onaent  of  the  architect,  this  Is  not  sufficient 
evidence  to  prove  the  knowledge  and  consent 
of  the  owner  (Trulson).  (4;  That  the  peti- 
tion cannot  be  maintained,  for  the  reajson 
that  there  Is  no  evidence  that  Trulson  was 
ever  Informed  that  Wahlstrom,  Bergman,  and 
Landstrom  had  the  contract,  or  that  he  ever 
assented  to  the  performance  of  the  labor  by 
the  partnership  of  Wahlstrom  Sc  Co.;  Wahl- 
strom informing  Tmlson,  if,  Indeed,  he  did 
inform  him  at  all,  that  he  (Wahlstrom)  bad 
the  contract,  not  that  he  and  several  others 
had  taken  it  together.  At  the  conclusion  of 
the  defendant's  evidence,  the  defendant  re- 
quested the  conrt  to  Instruct  the  jury  as  fol- 
lows:  (5)  If  the  Jury  should  find  that  Tmlson 
waived  the  provision  of  the  eighth  clause  of 
the  contract,  and  assented  to  the  contract  be- 
tweoi  Harris  and  Wahlstrom,  or  between 
Harris  and  Wahlstrom  &  Oo.,  not  being  In- 
formed that  such  contract  had  been  made 
without  first  obtaining  the  written  consent  of 
the  architect,  such  waiver  would  not  be  suffi- 
cient to  warrant  the  finding  that  the  labor 
was  performed  by  the  petitioners  with  the 
"consent"  of  the  owner.  (6)  If  the  Jury 
should  find  that  Tmlson  waived  the  provi- 


sion of  the  eighth  dause  of  the  contract,  and 
assented  to  the  contract  between  Harris  and 
Wahlstrom  without  knowledge;  that.  In  fact, 
the  contract  was  between  Harris,  on  the  one 
part,  and  Wahlstrom,  Bergman,  and  Land- 
strom, on  the  other,— that  is  not  such  a  waiv- 
er of  the  contract  or  such  knowledge  and 
consent  as  will  enable  the  petitioners  to 
malTitalTi  this  action;  Trulson  being  entitied 
to  know  the  parties  with  whom  he  was  deal- 
ing or  to  whom  he  was  assenting.  (7)  If  the 
Jury  should  find  that  Trulson  knew  and  as- 
sented to  the  performance  of  the  labor  or  to 
the  taking  of  the  contract  by  Wahlstrom  & 
Co.,  without  being  Informed  that  the  archi- 
tect had  not  given  written  consent,  that  Is  not 
such  knowledge  as  would  enable  the  petition- 
ers to  maintain  this  action.  (8)  If  the  Jury 
should  find  that  Wahlstrom  Informed  Tml- 
son that  he  had  the  contract  for  laying  the 
brick  and  plastering  as  well,  and  Trulson  as- 
sented thereto  without  the  knowledge  that 
the  contract  had  been  given  to  Wahlstrom, 
Bergman,  and  Landstrom  as  partners,  that  Is 
not  such  knowledge  or  consent  as  would  per- 
mit the  i)etitIoners  to  maintain  this  action,— 
which  requests  the  court  refused. 

John  R.  Thayer  and  Arthur  P.  Rugg,  for 
petitioners.  Charles  W.  Wood  and  Charles 
H.  Wood,  for  defendant 

LATHROP,  J.  The  exceptions  in  this  case 
are  to  the  refusal  of  the  court  to  give  cer- 
tain Instructions  requested,  and  no  excep- 
tions were  taken  to  the  charge  of  the  pre- 
siding Judge. 

1.  The  first  Instraction  requested  was  prop- 
erly refused.  A  lien  la  given  by  the  Public 
Statutes  (cliapter  191,  |  1)  to  a  person  per- 
forming labor  or  furnishing  materials  whldi 
are  actually  used  in  the  constraction  of  a 
building,  if  such  person  acts  by  virtue  of  an 
agreement  with  the  owner  of  the  land,  or  by 
his  consent,  or  of  any  x>erBon  having  author- 
ity from,  or  rightfully  acting  for,  such  own- 
er. The  lien  does  not  depend  upon  the  terms 
of  the  contract  between  the  owner  of  the 
land  and  the  original  contractor.  Bowen  r. 
Phlnney,  162  Mass.  693,  89  N.  E.  283;  Borden 
V.  Mercer,  163  Mass.  7,  89  N.  B.  413. 

2.  The  question  whether  there  was  a  vari- 
ance between  the  certificate,  which  states  the 
contract  to  have  been  made  between  the  peti- 
tioners and  Harris,  and  the  proof,  depends 
upon  the  effect  to  be  grlven  to  a  conversation 
which  took  place  between  one  of  the  peti- 
tioners and  the  respondent  after  the  failure 
of  Harris,  and  before  the  work  was  com- 
pleted. This  was  a  question  for  the  Jury  to 
decide.  We  do  not  think  they  were  bound  to 
say  from  the  evidence  before  them  that  the 
old  contract  was  abandoned,  and  a  new  one 
entered  Into  with  the  respondent. 

3.  The  third  request  for  Instructions  was 
properly  refused.  There  was  abundant  evi- 
dence of  consent  on  the  part  of  the  respond- 
ent   Gannon  v.  Shepard,  166  Mass.  356,  81 
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N.  B.  296.  Wbetber  he  knew  or  did  not 
know  that  the  contract  had  been  awarded 
wlthont  the  written  consent  of  the  architect 
was  Immaterial. 

4.  The  contract  under  which  the  work  was 
done  was  entered  Into  by  one  of  the  peti- 
tioners In  behalf  of  his  firm.  It  is  of  no  con- 
sequence that  *he  respondent  did  not  know 
that  he  was  acting  in  behalf  of  his  firm. 
The  firm  did  the  work,  and  the  respondent 
knew  that  the  persons  composing  the  firm 
were  doing  it  The  petitioner  who  made  the 
agreement  was  acting  as  an  agent  for  nndls- 
closed  principals.  The  agreement,  In  point  of 
law,  was  made  with  the  firm,  and  the  mem- 
bers of  it  are  the  proper  parties  to  enforce 
It  1  LlndL  Partn.  275;  Gage  t.  Rollins,  10 
Mete.  (Mass.)  348,  354;  Barry  t.  Page,  10 
Gray,  38& 

6.  The  fifth  and  sixth  requests  rdate  to 
waiver.  In  the  view  which  we  take  of  the 
first  request,  these  are  Immaterial. 

6.  The  seventh  and  eighth  requests  are  dis- 
posed of  by  what  we  have  already  said. 

Exceptions  overruled. 


(166  Maas.  43») 

HUTOHINS  V.  WEBSTER. 

(Supreme  Judicial  Court  of  Maasacbnsetta. 
Essex.     March  2, 1896.) 

COHTBAOT— FbRTORMAHCB  — WlIVER    OP    OMBO- 
TIORS— CONSTUUCTION  BI  PARTIES. 

1.  Where,  under  a  contract,  plaintiff  was  to 
constrnct  an  Ice  house  of  certain  aimensionB,  and 
to  furnish  the  ice,  and  pay  the  cost  of  filling  the 
same,  and  defendant  was  to  do  the  work  of  fill- 
ing, and  take  the  ice  at  a  fixed  price  per  ton,  de- 
fendant cannot  object  that  there  was  a  variance 
from  the  contract  in  the  size  of  the  house,  after 
having  used  the  ice,  with  knowledge  of  its  true 
dunensiona,  without  objection. 

2.  A  contract  having  provided  that  45  cubic 
feet  of  ice  should  be  considered  a  ton,  its  meas- 
urement by  plaintiff  and  defendant's  agent  in 
the  house  in  bulk,  without  allowing  for  spaces 
between  the  bloclu,  that  being  shown  to  I)e  a 
usage  of  the  trade  known  to  both  parties,  was 
an  adoption  of  tliat  as  the  true  measurement, 
which  could  not  be  questioned  by  defendant  aft- 
er using  the  ice. 

Exceptions  from  sopolor  court,  Essex  coun- 
ty;  Francis  O.  Fessenden,  Judge. 

Action  by  Samuel  L.  Hutchlns  against  Na- 
thaniel Webster.  Judgment  for  plaintiff,  and 
defendant  excepts.    Exceptions  overruled. 

John  M.  Raymond  and  Eldward  M.  Battls, 
for  plaintiff.  William  A.  Pew,  Jr.,  for  defend- 
ant 


LATHROP,  J.  The  plaintiff,  who  was  the 
lessee  of  a  pond  In  New  Hampshire,  agreed  In 
writing  with  the  defendant  to  build  an  Ice 
house  on  one  side  of  the  pond,  "one  hundred 
and  fifty  feet  long,  thirty-six  feet  wide,  and 
twenty  feet  stud."  The  defendant  was  to 
put  the  ice  into  the  house,  and  the  plaintiff 
was  to  pay  the  expense  thereof.  The  defend- 
ant was  to  have  all  the  ice  In  the  house,  "and 
to  pay  (or  the  same  two  dollars  per  ton;  a 


tcm  to  be  fcnrty-flve  cubic  feet  of  Ice."  The 
plaintiff  put  up  a  house  152  feet  long  and  88 
feet  wide  on  the  outside;  but  the  Inside  di- 
mensions of  it  corresponded  with  those  stated 
in  the  contract  The  defendant  was  not  pres- 
ent while  the  house  was  being  constructed 
and  filled,  but  some  one  In  his  employ  was 
there  from  the  beginning  of  the  work  until 
the  end.  The  defendant  did  not  know  the 
size  of  the  house  until  after  It  was  completed 
and  filled.  No  objection  appears  to  have  been 
made  by  him  as  to  the  size  of  the  house  until 
long  after  he  had  taken  away  all  of  the  Ice 
stored  there. 

The  first  exception  taken  Is  to  the  refusal 
of  the  judge,  who  heard  the  case  without  a 
Jury,  to  rule,  as  matter  of  law,  that  the  meas- 
urements stated  In  the  contract  were  outside 
measurements,  and  that  the  plaintiff,  not  hav- 
ing built  the  house  according  to  the  contract 
could  not  recover.  The  Judge  found  that  the 
defendant  accepted  and  used  the  house  aa 
built  under  the  contract;  and  this,  In  omr 
opinion,  dlsiXMes  of  this  objection. 

The  next  exception  relates  to  the  quantity 
of  ice  In  the  house  for  which  the  defendant 
should  pay.  After  the  Ice  house  was  filled, 
the  quantity  of  Ice  was  measured  by  the 
plaintiff  and  the  defendant's  agent  wlthont 
deducting  for  air  spaces  between  the  cakes  of 
Ice.  The  amount  of  cubic  feet  so  obtained 
was  divided  by  4S,  and  the  number  of  tons 
was  thus  ascertained.  The  defendant  con- 
tended, and  asked  the  judge  to  rule,  that  the 
spaces  between  the  blocks  shonld  be  exclnded 
in  estimating  the  number  of  cubic  feet  The 
judge  adopted  the  measurement  made  by  the 
plaintiff  and  the  defendant's  agent  and  we 
are  of  opinion  that  he  was  warranted  In  so 
doing.  The  report  of  an  auditor  was  in  evi- 
dence at  the  hearing  before  the  judgre,  from 
which  it  appeared  that  the  ice  was  packed  in 
the  house,  under  the  direction  of  the  defend- 
ant's agent.  In  the  usual  way  and  proper  man- 
ner; that  the  result  of  the  measurement  was 
at  once  made  known  to  the  defendant;  that 
he  made  no  objection  until  long  afterwards, 
nor  until  he  had  removed  the  Ice  from  the 
house.  The  auditor  also  found  that  Ice  va- 
ries considerably  in  density,  but  contains  not 
over  40  cubic  feet  to  the  ton;  that  there  la 
a  custom  in  the  Ice  trade,  well  known  to  the 
plaintiff  and  the  defendant  when  tbey  made 
their  contract  in  buying  and  selling  Ice,  to 
measure  ice  in  the  mass  in  the  way  followed 
In  this  case,  and  to  reckon  a  certain  number 
of  cubic  feet— frequentiy  45—08  a  ton.  There 
Is  no  contention  that  the  ice  should  have  been 
weighed,  and  not  measured,  and  the  contract 
apparentiy  contemplates  measurement  but 
does  not  state  how  It  Is  to  be  measured.  We 
have  no  doubt  that  a  usage  in  the  ice  trade 
known  to  the  plaintiff  and  the  defendant  was 
admissible  in  evidence,  and  that  it  conld 
properly  be  fbund  that  the  parties  entered 
into  their  contract  In  contemplation  of  this 
usage.  Jones  v.  Hoey,  128  Mass.  586,  and 
cases  cited;   Rogers  t.  Holden,  142  Mass.  190| 
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7  N.  B.  768;  Taloott  v.  Smith,  142  Mam.  542, 
«  N.  B.  418;  mckerlng  t.  Weld,  158  Mass.  522, 
44  N.  E.  1081.    Bzceptl<«iB  OTomled. 


TRADERS'  NAT.  BANK  t.  STBERE  et  al. 

(Supreme  JndHal  Goart  of  MassachiiBetta. 

Suffolk.     Feb.  29,  1896.) 

S'SATTDULBNT   CONTETANOBS— PARTIAL    ILLEOALITT 
OF    CONSIDBKATION. 

That  a  tranafer  hy  a  debtor  in  payment  of 
a  Jnst  debt  waa  also  in  consideration  that  the 
transferee  should  not  prosecute  him  for  a  crime 
does  not  render  the  transfer  snbject  to  attack 
at  the  instance  of  creditors  as  frandolent. 

Apjf^l  from  supreme  ^adiclal  court,  Suf- 
folk county. 

BUI  by  the  Traders'  National  Bank  against 
Carl  B.  Steere  and  others.  From  a  decree 
dismissing  the  complaint  on  demurrer,  plain- 
tiff appeals.    Bill  dismissed. 

W.  B.  Russell  and  W.  B.  Blgelow,  for  ap- 
pellant Frank  E.  Fitz,  for  appellee  Black- 
stone  National  Bank  of  Boston.  William  A. 
Sargent,  for  appellees  Carl  B.  Steere,  James 
H.  Wbeeler,  Jr.,  National  Bank  of  R^nblic, 
National  Hide  &  Leather  Bank,  National 
Bank  of  Redemption,  and  Hamilton  Nat 
Bank. 

KNOWLTON,  J.  Under  Pub.  St  c.  151,  | 
3,  this  court  has  Jurisdiction  in  equity  to 
reach  and  apply  in  payment  of  a  debt  any 
property  of  a  debtor  liable  to  be  attached 
or  taken  on  execution  in  a  suit  at  law 
against  him,  and  fraudulently  conveyed  by 
him  with  Intent  to  defeat  delay,  or  defraud 
his  creditors.  Under  clause  11  of  section  2 
of  the  same  chapter,  and  under  Acts  1884, 
c.  285,  it  has  Jurisdiction  to  reach  and  ap- 
ply in  payment  of  a  debt  "any  property, 
right  title  or  Interest  legal  or  etmltable, 
which  cannot  be  come  at  to  be  attached  or 
taken  on  execution  in  a  suit  at  law  against 
such  debtor."  If  the  property  alleged  to  be 
in  the  hands  of  the  defendants  other  than 
Phillips  and  Steere  &  Wheeler  were  proper- 
ty which  the  plaintitr  had  a  right  to  take 
from  them  «nd  apply  in  payment  of  its 
claims  against  Phillips,  this  court  would 
have  Jurisdiction  to  give  the  plaintiff  relief. 
Upon  the  allegations  of  the  bill,  the  contract 
wherelv  PhilUi>s  transferred  his  property  to 
the  other  defendants  was  illegal,  in  that  it 
provided  for  the  suppression  and  conceal- 
ment of  evidence  of  a  crime,  and  included 
an  agreement  not  to  prosecute  him.  Such  a 
contract  is  against  the  policy  of  our  law, 
and  cannot  be  enforced  in  a  court  of  Jus- 
tice. Atwood  V.  Fisk,  101  Mass.  363;  Bry- 
ant T.  Peck,  154  Mass.  460,  28  N.  B.  678. 
But,  when  It  Is  fully  executed,  neither  party 
to  it  can  maintain  an  action  to  set  it  aside, 
or  to  recover  back  anything  that  has  passed 
under  it  Myers  v.  Melnrath,  101  Mass.  366; 
Faxon  v.  Folvey,  110  Mass.  392;  Atwood  v. 
Fisk.  ubi  supra. 

It  becomes  necessary  to  inquire  whether 


there  are  allegations  in  the  bill  to  show 
that  the  plaintiff  has  any  better  right  than 
Phillips  to  maintain  an  action.  The  mere 
fact  that  the  contract  was  illegal  gives  no 
such  right  The  conveyance  of  property  by 
a  contract  which  is  void  as  being  against 
public  policy  in  a  particular  which  has  no 
reference  to  creditors  does  not  necessarily 
give  creditors  a  right  to  pursue  the  property 
after  the  contract  has  been  fully  executed. 
Such  a  contract  may  or  may  not  be  fraudu- 
lent as  against  creditors.  If  it  is,  they 
may  set  it  aside:  if  It  is  not  they  can- 
not We  may  assume,  in  accordance  with 
the  decisions  in  Weeks  v.  Hill,  38  N.  H.  199, 
and  in  Clark  v.  Gibson,  12  N.  H.  386,  that 
if  an  Insolvent  person  appropriates  a  con- 
siderable portion  of  his  property  for  his 
own  benefit  in  a  way  forbidden  by  law,  such 
an  appropriation  is  ipso  facto  a  fraud  upon 
his  creditors.  Money  taken  by  an  insolvent 
person  from  his  estate,  and  paid  to  com- 
pound a  felony,  is  disposed  of  fraudulently' 
as  against  creditors,  and  may  be  treated  by 
them  as  still  applicable  to  the  payment  of 
their  debts.  But  the  payment  of  one  or  more 
creditors  in  full  by  way  of  preference  is  not 
fraudulent  at  common  law.  It  is  not  a  mis- 
appropriation of  the  debtor's  property.  Saw- 
yer V.  Levy,  162  Mass.  190,  38  N.  B.  365. 
Such  a  payment  does  not  become  fraudulent 
as  against  creditors  merely  because  the 
creditor,  when  he  receives  payment  and 
gives  up  the  evidence  of  his  debt  illegally 
promises,  as  a  part  of  the  transaction,  to 
compound  a  felony  of  which  the  debtor  is 
guilty.  The  added  illegal  element  in  the  con- 
tract is  condemned  by  the  law,  because  it  is 
against  public  policy,  but  it  does  other  cred- 
itors no  harm.  The  money  paid  is  no  more 
than  Is  due  for  the  debt  and  nothing  is 
taken  from  the  other  creditors  for  an  Illegal 
use.  See  Bank  v.  Hasklns,  3  Mete.  (Mass.) 
332-340;  Harvey  v.  Vamey,  98  Mass.  118-120. 
They  are  affected  as  all  other  members  of 
the  community  are  affected,  and  not  other- 
wise. If  it  were  possiUe  to  do  so,  they 
would  have  no  right  to  use  the  debtor's  lia- 
bility to  punishment  for  his  crime  as  a 
means  of  obtaining  an  advantage  to  them- 
selves. Taylor  v.  Jaqnee,  106  Mass.  291; 
Morse  v.  Woodworth,  155  Mass.  233,  27  N.  B. 
1010,  29  N.  B.  525.  In  the  present  case  the 
platntiS  corporation  does  not  allege  that  the 
conveyance  of  Phillips  to  other  defendants 
was  made  "with  intent  to  defeat,  delay,  or 
defraud  his  creditors."  It  therefore  cannot 
rely  upon  an  express  Intent  to  defraud  them. 
There  are  not  even  allegations  of  fact  from 
which  such  an  intent  could  fairly  be  infer- 
red. The  plaintiff's  case  must  stand  sole- 
ly upon  the  effect  in  law  of  such  a  convey- 
ance as  is  set  forth.  Now,  it  is  alleged  that 
Phillips  was  indebted  to  each  of  the  other 
defendants  except  Steere  &  Wheeler  upon 
certain  notes  and  drafts  discounted  for  him, 
and  that  he  agreed  to  transfer  to  them  cer- 
tain property,  and  they  severally  agreed  to 
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surrender  to  him  the  notes  and  drafts  and 
the  writing  which  contained  the  evidence  of 
his  criminal  fraud,  and  to  conceal  his  frand, 
and  never  to  prosecute  him  for  it  It  is  fur- 
ther alleged  that  this  contract  was  executed 
on  hoth  sides  according  to  its  terms,  and 
that  the  property  was  divided  ratably  among 
those  to  whom  It  was  transferred.  A  fair 
interpretation  of  this  part  of  the  bill  is 
that  the  proceeds  of  the  transfer  were  ac- 
cepted in  payment  and  discharge  of  Phillips' 
Indebtedness  to  the  defendants,  and  it  is  en- 
tirely consistent  with  the  allegations— in- 
deed, it  seems  probable  from  the  allegations 
—that  the  whole  property  was  not  enough  In 
TSlne  to  pay  these  claims  in  full.  Certainly, 
there  is  no  allegation  that  there  was  more 
than  enough  to  pay  them,  or  that  any  of  the 
debtor's  property  was  misappropriated  by 
using  It  unlawfully  to  obtain  an  advantage 
for  himself.  The  law  will  not  impute  to 
a  debtor,  by  reason  of  such  a  transaction, 
.  an  Intent  to  defeat,  delay,  or  defraud  his 
creditors,  nor  treat  the  transaction  as  a 
violation  of  their  legal  rights. 

The  Judgment  In  Re  Mapleback  (Ex  parte 
Caldecott),  4  Ch.  Div.  150,  is  in  accordance 
with  the  view  which  we  have  expressed.  In 
that  case  a  debtor  owed  one  of  his  creditors 
£100,  and  forged  his  name  upon  a  bill  of  ex- 
change for  £100  more,  which  was  discounted 
at  a  bank.  Just  before  the  bill  of  exchange 
became  due,  the  debtor  wrote  to  the  creditor 
confessing  his  crime,  and  entreating  him  to 
furnish  the  money  to  enable  the  debtor  to 
take  up  the  bill  and  conceal  the  crime,  and 
offering  to  make  a  conveyance  of  property 
as  security  for  the  entire  indebtedness  if  he 
would  consent  to  the  arrangement  The 
creditor  furnished  the  money,  and  took  the 
conveyance  as  security  for  the  amount,  and 
also  for  his  former  debt.  The  chief  Judge 
In  bankruptcy  held  that  the  transaction 
could  be  avoided  by  the  assignee  In  insolven- 
cy of  the  debtor,  but  on  appeal,  the  lords 
Justices,  without  expressly  deciding  whether 
the  transaction  was  illegal,  held  unanimous- 
ly that,  if  It  was,  the  assignee  could  not  take 
advantage  of  it  because  It  was  not  a  fraud 
upon  creditors,  nor  a  fraud  against  the  bank- 
ruptcy law. 

We  are  of  opinion  that  the  bill  before  us 
does  not  state  enough  to  show  that  the  trans- 
fer of  the  debtor's  property  was  fraudulent 
as  against  creditors,  and  that,  therefore,  no 
cause  is  shown  for  setting  It  aside.  If  It 
were  avoided  on  the  ground  of  illegality  of 
another  kind,  the  property  would  be  fonnd 
in  the  hands  of  the  defendants,  and  the 
plaintiff  would  have  no  equity  superior  to 
that  of  the  defendants  or  of  other  creditors 
In  regard  to  the  appropriation  of  It  to  the 
payment  of  Phillips'  debts.  As  Is  expressly 
held  In  Weeks  v.  HlU,  38  N.  H.  199,  the  de- 
fendants would  not  be  subjected  to  a  penal- 
ty, and  be  deprived  of  their  equities  as  cred- 
itors, because  of  their  Illegal  contract  In  ref- 
erence to  the  debtor's  crime. 

The  plaintiff  has   no   standing   to   main- 


tain Its  suit  under  Pub.  St  c.  157,  <m  the 
ground  of  a  fraudulent  preference,  because 
It  Is  not  proceeding  under  that  statute. 
Even  If  the  suit  were  by  an  assignee  in  in- 
solvency, a  fraudulent  preference  could  not 
be  set  aside  in  Insolvency  proceedings  com- 
menced nearly  two  years  after  the  convey- 
ance was  made.     Bill  dismissed. 


(IfiS  Mobs.  441> 

BOWERS  V.  CUTLER  et  al. 

(Supreme  Judicial  Court  of  Massachnsetts. 

Hampdeo      March  2,  1896.) 

Tbosts — BuuDEN  OF  Paoor — Rbpobt  or  Evidbxos 

BT  MlSTEB — DlSCRBTIOX — RbVIVAU 

1.  Whether  thp  single  Justice  on  the  hearing 
of  a  suit  on  report  of  a  master  shall  order  the 
evidence,  or  any  part  of  it  to  be  reported  by 
the  master,  is  a  matter  entirely  within  ma  discre- 
tion. 

2.  A  bill  was  filed  by  plaintifT  five  years  ago, 
and  he  was,  shortly  after,  advised  by  defendanta 
of  the  death  of  a  codefendant  but  failed  to  take 
any  steps  to  have  the  heirs  or  devisees  of  the  de- 
cedent made  parties.  Held  that  where  the  otli- 
er  defendants  were  entitled  to  a  tiiwwiMMi  «f  tiie 
case  as  to  them,  the  court  need  not  letain  the 
bill  to  give  plaintift  further  opportunity  to  make 
the  heirs  and  devisees  of  the  deceased  defendant 
parties. 

Appeal  from  supreme  Judicial  court,  Hamp- 
den county. 

Bill  by  Fanny  M.  Bowers  against  Sarah 
Cutler  and  others.  From  a  decree  dismiss- 
ing the  bill,  plaintiff  appeals.    Affirmed. 

A.  K.  Copeland,  for  plaintiff.  Chas.  C. 
Spellman,  for  defendants. 

LATHROP,  J.  TMs  is  a  blllln  equity.  In 
which  the  plaintiff  seeks  to  enforce  an  al- 
leged trust  upon  a  parcel  of  land  in  Spring- 
field. Three  persons  are  named  as  defend- 
ants in  the  bill,  and  ail  are  described  as  liv- 
ing out  of  the  state.  Notice  by  publication 
was  ordered,  and  two  of  the  defendants  ap- 
peared and  answered,  denying  the  material 
allegations  of  the  bill.  They  also  alleged 
that  the  other  defendant,  the  one  first  named 
in  the  bill,  died  after  the  filing  of  the  bill, 
and  before  the  order  of  publication,  leaving 
a  will,  the  probate  of  which  was  then  pend- 
ing in  the  state  of  New  York,  and  that  no 
administrator  of  her  estate  had  been  ap- 
pointed in  this  commonwealth.  The  plain- 
tiff thereupon  Joined  issue  on  the  defendants' 
answer,  and  on  April  9,  1882,  a  special  mas- 
ter was  appointed  "to  hear  the  parties,  and 
examine  their  vouchers  and  evidence,  and 
make  a  report  of  the  facts  to  the  court  aa 
soon  as  may  be."  On  April  6,  1895,  the  mas- 
ter filed  his  report  from  which  it  appears 
that  the  land  in  question  was  conveyed  by 
Lather  Cutler,  the  plaintiff's  father,  to  his 
second  wife,  Sarah  Cutler,  the  conveyance 
being  made  through  a  third  person.  The 
master  states:  "I  do  not  find  that  said  con- 
veyance was  made  to  said  Sarah  with  any 
trust  or  upon  any  condition  whatever;  that 
any  paper  or  instrument  was,  at  the  time 
of  said  conveyance,  -  or  at  any  time,  made. 
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which  in  any  manner  modified  or  sought  to 
modify  the  title  which  thereby  came  to  her; 
or  that  any  pai>er  or  instrument  was  at  that 
time  or  at  any  time  made  or  Intended  to  I>e 
made  by  said  Luther  or  said  Sarah,  giving 
the  plaintiff  ahy  interest  in  the  said  prem- 
ises." As  the  burden  of  proof  was  on  the 
plaintiff  to  prove  that  a  trust  was  created 
in  her  favor,  this  was  equivalent  to  a  finding 
against  her.  On  the  filing  of  the  master's 
report  the  plfiintifl  moved  that  the  case  be 
recommitted  to  the  master  to  reirart  so  much 
of  the  evidence  as  related  to  a  conversation 
between  the  plaintiff  and  Sarah  Outler  touch- 
ing the  existence  of  an  instrument  of  trust, 
and  of  the  purpose  of  the  conveyance  from 
Luther  to  the  third  person,  and  from  him  to 
the  first-named  defendant  This  motion  was 
denied.  The  bill  was  then  dismissed,  with 
costs,  and  the  plaintiff  appealed  to  this 
court 

It  is  clear  tiiat  the  two  defendants  who  ai»- 
peared  are  entitled  to  have  the  bill  dismiss- 
ed, so  far  as  they  are  concerned.  The  mas- 
ter was  not  bound  to  r^ort  the  evidence 
bearing  upon  any  finding  of  fact  Parker 
V.  Nickerson,  137  Mass.  487.  Whether  the 
single  Justice  of  this  court  before  whom  the 
case  afterwards  came  should  have  ordered 
the  evidence,  or  any  part  of  It  reported,  was 
a  matter  entirely  within  his  discretion. 
Freeland  v.  Wright,  164  Mass.  492,  28  N.  B. 
678.  This  bill  was  filed  nearly  five  years 
ago.  The  plaintiff  was  Informed  by  the  de- 
fendants' answer  of  the  death  of  Sarah  Gut- 
ter. She  elected  to  proceed  with  the  case 
without  taldng  any  steps  to  summon  in  the 
devisees  under  the  will,  and  we  see  no  rea- 
son why  the  bill  should  be  retained  to  give 
her  the  opportunity  of  making  them  parties. 
Decree  affirmed. 


(165  Mass.  tf7) 
COMMONWEALTH  v.  HOLMES  et  al. 
(Siq^reme  Jndidal  Court  of  Massachnsetts. 
Suffolk.     March  0.  1898.) 
Indictment— DuFLioiTT. 
An  indictment  under  Pub.  St  e.  202,  i 
26,  pnnisliing  whoever,  "with  intent  to  commit 
larceny,  •  •  •  confines,  maims,  injures,   •  *   • 
or  pats  in  fear  any  person  for  the  purpose  of 
stealing  from  a  tmildinr,"  Is  not  t>ad  for  duplici- 
ty l>ecanae  the  allegations  as  to  the  acts  done 
contain  all  the  elements  of  an  assault  and  bat- 
tery. 

Exceptions  from  superior  court,  Suffolk 
county;  F.  A.  Oaskill,  Judge. 

Benjamin  Holmes  and  another  were  con- 
victed of  a  crime,  and  except     Overruled. 

The  first  and  third  counts  In  the  Indict- 
ment were  as   follows: 

"Commonwealth  of  Massachusetts.  Suf- 
folk, to  wit:  At  the  superior  court,  begun 
and  holden  at  the  city  of  Boston,  within  and 
for  the  county  of  Suffolk,  for  the  transaction 
of  criminal  business,  on  the  first  Monday  of 
October,  In  the  year  of  our  Lord  one  thousand 
Right  hundred  and  ninety-five,  the  Jurors  for 


the  commonwealth  of  Massachusetts,  on  their 
oath,  present  that  Benjamin  Holmes  and  Tim- 
othy P.  O'Connor,  of  Boston,  aforesaid,  on 
the  third  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety- 
five,  at  Boston,  aforesaid,  with  force  and 
arms,  and  with  intent  to  commit  larceny,  to 
wit,  with  Intent  feloniously  to  steal,  take,  and 
carry  away  the  property,  moneys,  goods,  and 
chattels  of  one  Yee  Tarn,  then  in  a  certain 
building,  to  wit,  the  dwelling  house  of  the 
said  Yee  Tarn,  there  situate,  feloniously  and 
unlawfully,  in  said  building,  did  then  con- 
fine, injure,  beat,  bruise,  wound,  and  put  in 
fear  the  said  Yee  Tarn,  who  was  then  and 
there  in  said  building,  by  then  and  there  seis- 
ing and  holding  the  said  Yee  Tarn,  for  the 
purpose  then  and  there  of  feloniously  steal- 
ing, taking,  and  carrying  away  from  the  said 
building  the  property,  moneys,  goods,  and 
chattels  of  the  said  Yee  Tarn,  then  in  said 
building  being,  against  the  peace  of  said 
commonwealth,  and  contrary  to  the  form  of 
the  statute  In  such  case  made  and  provided." 
"And  the  Jurors,  aforesaid,  for  the  common- 
wealth of  Massachusetts,  on  their  oath,  afore- 
said, do  further  present  that  Benjamin  Holmes 
and  Timothy  P.  O'Connor,  of  Boston,  afore- 
said, on  the  third  day  of  Septeml>er,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-five,  at  Boston,  aforesaid,  with 
force  and  arms,  and  with  the  Intent  to  com- 
mit larceny.  In  and  upon  one  Yee  Tarn  an  as- 
sault did  make,  and  him,  the  said  Yee  Tarn, 
in  a  certain  building,  to  wit,  the  dwelling 
house  of  the  said  Yee  Tarn,  there  situate, 
feloniously  and  unlawfully  did  then  and  there 
confine,  beat,  bruise,  wound,  and  put  In  fear, 
for  the  purpose  then  and  there  of  feloniously 
stealing,  talcing,  and  carrying  away  from  the 
said  building  the  moneys,  goods,  and  chattels 
of  the  said  Yee  Tarn  in  said  building  then 
and  there  being,  against  the  peace  of  said 
commonwealth,  and  contrary  to  the  form  of 
the  statute  In  such  case  made  and  provided." 

John  D.  McLaughlin,  Second  Asst  DIst 
Atty.,  for  the  Commonwealth.  F.  F.  Sulli- 
van, for  defendants. 

ALLEN,  J.  The  second  count  having  been 
quashed,  we  have  before  us  only  the  objec- 
tions to  the  first  and  third  counts.  The  de> 
fendants  contend  tliat  each  count  is  bad  for 
duplicity,  and  that  a  verdict  of  guilty  on  the 
two  counts  involves  an  inconsistency.  By 
Pnb.  St  c  202,  S  26,  "whoever,  with  intent  to 
commit  larceny,  •  •  •  confines,  malms.  In- 
jures, or  wounds,  *  *  *  or  puts  in  fear 
any  person  for  the  purpose  of  stealing  from 
a  building,"  is  punishable.  The  first  count 
sufficiently  charges  the  above  offense,  though 
with  unnecessary  averments  as  to  the  de- 
tails of  the  intent  and  of  the  acts  done  and 
without  accurately  following  the  language  of 
the  statute;  but  it  is  not  open  to  the  objection 
of  duplicity,  although  all  the  elements  of  an- 
other offense,  viz.  assault  and  battery,  are 
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contained  therein.  Com.  y.  Harney,  10  Mete. 
(Mass.)  422;  Com.  y.  Brown,  14  Gray,  419, 
430,  431;  Jennings  y.  Com.,  105  Mass.  586; 
Com.  y.  Thompson,  110  Mass.  346;  Com.  y. 
Darling,  129  Mass.  112;  1  Bleb.  Cr.  Froc.  H 
434-430.  The  third  count  appears  to  be  found- 
ed upon  the  same  section  of  the  statutes,  but 
alleges  an  "assault,"  which  word  Is  not  found 
in  that  section,  and  adds  particulars  substan- 
tially as  In  the  first  count.  Neither  of  the 
two  counts  follows  the  statute  with  as  much 
exactness  as  Is  desirable,  but  each  contains 
enough  to  stand  as  a  yalld  charge  under  sec- 
tion 826,  and  the  unnecessary  details  do  not 
render  It  bad.  No  objection  was  made  to  the 
Instructions  to  the  Jury.  The  yarious  acts 
charged  in  both  counts  are  all  consistent  with 
each  other,  so  that  there  Is  no  Inconsistency 
In  the  yerdict  of  guUty  on  both  counts;  the 
objections  not  existing  which  were  found  In 
Com.  y.  FItchburg  R.  Co.,  120  Mass.  372,  381, 
and  In  Com.  y.  Boston  &  M.  R.  Co.,  133  Mass. 
883,  891,  392.     Exceptions  oyerruled. 

(166  UasB.  44S) 
MUBBAT  y.  FITCHBURG  R.  CO.  (two 


'). 

(SiQwane  Judicial  Court  of  Massachusetts. 
SofEolk.     March  2.  1806.) 

CONTBIBDTORT   NBaLIOENOE— EyIDENCB. 

1.  In  an  action  against  a  railway  company 
for  the  death  of  plaintiff's  decedent,  it  appeared 
that  a  sleeping  car  and  two  coaches  were  left 
standing  on  a  side  track,  with  bralcea  set,  the 
rear  car  being  about  three  feet  from  the  bunting 
post;  that  a  switch  engine  backed  down,  push- 
ing some  cars,  one  of  which  was  to  be  coupled  to 
the  standing  cars,  and  strnclc  them  with  such 
force  as  to  driye  the  rear  car  against  the  post, 
whereby  decedent  was  caught  between  the  car 
and  the  post  as  he  was  passing  between  them 
with  pails  of  water,  to  be  put  mto  the  tanlt  of 
the  sleeping  car.  The  persons  in  charge  of  the 
switch  engine  bhould  have  Icnown  that  persons 
were  at  work  about  the  standing  cars,  oiling  and 
cleaning  them.  Beld,  that  it  was  a  question  for 
the  jury  wnether  the  persons  in  cliarge  of  the 
switch  engine  were  grossly  negligent. 

2.  Where,  in  such  case,  the  most  direct  and 
coDTenient  route  for  decedent  to  have  taken  in 
bringing  the  water  was  through  the  space  be- 
tween me  car  and  the  post,  he  was  not,  as  a  mat- 
ter of  law,  guilly  of  contrlbntory  negligence. 

Exceptions  from  superior  court,  Suffolk 
comity;   Ellsha  B.  Maynard,  Judge. 

Two  actions  by  Patrick  Murray,  adminis- 
trator, against  the  FItchburg  Railroad  Com- 
pany. The  first  case  was  brought  to  recoyer 
tot  personal  Injuries  sustained  by  the  plain- 
tiff's Intestate  while  in  the  employ  of  the 
Wagner  Palace-Oar  Company,  through  the 
alleged  negligence  of  the  defendant  corpora- 
tion. The  second  case  was  brought  under 
the  proylsions  of  Pub.  St  c.  112,  {  212,  and 
acts  amendatory  thereof,  for  causing  the 
death  of  the  plaintiff's  Intestate.  The  cases 
were  tried  together.  The  court  dhrected  a 
yerdlct  for  defendant,  and  plaintiff  excepts. 
Sustained. 

Jams  A.  McGeough  and  J.  J.  Mahoney, 
for  plaintiff.    Geo.  A.  Torrey,  for  defendant 


KNOWLTON,  J.  These  cases  present  tw« 
questions:  First,  whether  there  was  negli- 
gence on  the  part  of  the  defendant's  sery- 
ants;  and,  second,  whether  the)-e  was  eyl- 
dence  that  the  plalntltTs  Intestate  was  In  the 
exercise  of  due  care.  A  Wagner  sleeping  car 
and  one  or  two  common  passenger  cars  werr« 
coupled  together,  standing  on  the  defendant'* 
easterly  side  track  near  the  station  in  Bos- 
ton, the  rear  car  being  three  feet  from  a 
bunting  post  at  the  end  of  the  track.  The 
plaintiff's  intestate,  in  the  performance  of 
his  duty,  attempted  to  pass  through  between 
the  end  of  the  car  and  the  bunting  post,  car- 
rying two  palls  of  water  to  be  put  Into  the 
tank  In  the  sleeping  car.  The  switching  en- 
gine backed  down,  pushing  before  it  some 
cars,  one  of  which  was  to  be  coupled  to  the 
standing  cars,  to  make  up  a  train.  The  per^ 
sons  in  charge  of  the  switching  engine  knew, 
or  should  haye  known,  that  seyeral  persons 
were  probably  at  woilc  on  and  about  the 
standing  cars,  cleaning  them,  and  preparing 
them  for  their  trip.  There  was  eyldence  that 
a  part  of  the  work  to  be  done  was  oiling  the 
trucks  and  cleaning  the  running  gear.  There 
was  also  eyldence  that  the  brakes  were  set 
upon  the  standing  cars.  The  car  which  was 
to  be  coupled  to  them  was  pushed  against 
them  so  forcibly  as  to  moye  them  about 
three  feet,  and  to  crush  the  plalntlfTs  intes- 
tate between  the  car  and  the  bunting  post 
A  witness  standing  on  top  of  the  Wagner 
car,  waiting  for  the  water  which  was  to  be 
put  Into  the  tank,  was  nearly  thrown  down 
by  the  suddenness  of  the  moyement  under 
him.  Another  man,  working  upon  a  ladder 
OB  the  inside  of  the  Wagner  car,  was  thrown 
to  the  floor.  We  think  it  was  a  question  of 
fact  for  the  Jury  npon  the  eyldence  whether 
the  defendant's  seryants  were  not  grossly 
negligent  in  pushing  back  the  car  so  as  to 
strike  the  standing  cars  with  so  much  force. 

We  are  also  of  opinion  that  there  was  eyl- 
dence that  the  plaintiff's  Intestate  was  in  the 
exercise  ot  due  care.  In  the  first  place,  he 
knew  that  the  cars  would  not  intentionally 
be  moyed  back  against  the  bunting  i>ost 
They  had  been  left  as  near  the  end  of  the 
track  as  It  was  Intended  to  put  them,  and 
their  brakes  bad  been  set  to  hold  them 
firmly  there.  Nothing  but  an  accident  could 
throw  them  back  against  the  bunting  post 
It  was  necessary  for  him  to  cross  the  track 
to  get  the  water  for  the  car.  This  was  the 
most  direct  and  conyenlent  course  by  which 
to  go  for  it.  There  was  eyldence  that  by 
reason  of  a  curve  In  the  track  one  standing 
at  the  bunting  post  could  not  see  the  switch- 
ing engine  of  the  car  as  they  approached. 
While  the  jury  might  well  find  that  his 
conduct  in  attempting  to  pass  between  the 
car  and  the  bunting  post  was  negligent,  there 
were  facts  and  circumstances  proper  for 
their  consideration,  which  tended  to  show 
that  he  was  In  the  exercise  of  due  care.  Eax> 
ceptlons  sustained. 
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(165  Haaa.  MO) 

BISHOP  7.  INHABITANTS  OF  EOWLBY. 

(Supreme  Judicial  Court  of  Massachusetts. 
Essex.     March  9,  1896.) 

BcBOOLa— Witosorui.  Exoldsion— Iiiabilitt  or 

TOWS—DKtJiHSB. 

1.  Under  Pub.  St.  c  47,  S  12,  making  a  town 
or  cit7  liable  in  damages  for  the  nnlawful  exdn- 
siou  of  a  child  from  one  of  its  schools,  au  action 
will  lie  where  the  fault  for  which  the  child  was 
suspended  was  a  disputed  fact,  and  the  school 
committee  refused  the  application  of  the  father 
for  a  hearing,  and  excluded  the  child  until  he  ac- 
knowledged nis  fault. 

2.  Where  the  fault  for  which  a  chfld  was 
suspended  was  a  disputed  fact,  and  the  school 
committee,  refusing  the  father's  application  for 
a  hearing,  excluded  the  child  till  be  acknowledged 
bis  fault,  a  finding,  in  an  action  under  Pub.  St. 
c.  47,  I  12,  lor  the  unlawful  exclusion,  tliat  the 
child  was  in  fault,  will  not  defeat  the  action. 

Exceptions  from  superior  court,  Dssex  coun- 
ty. 

Action  by  <Hie  Bishop  against  the  inhabit- 
ants of  Rowley  for  unlawful  exclusion  from  a 
public  school.  A  yerdict  was  directed  for  de- 
fendants, and  plaintiff  brings  exceptions.  Bz- 
ceptlons  sustained. 

WlUlam  H.  Moody  and  Joseph  H.  Pearl,  for 
plaintiff.  C.  A.  Saywaid  and  H.  P.  Moulton, 
for  defendants. 


ALLEN,  J.  For  an  alleged  fault  the  teach- 
er excluded  or  suspended  the  plalntlfl  from 
school  until  he  should  receive  the  permission 
of  the  school  committee  to  return.  The  school 
committee  continued  such  suspension,  and 
woidd  not  allow  the  plaintiff  to  return  to 
8ch0(^  until  he  should  apply  to  some  one  of 
them  for  permission  to  return,  and  promise  to 
do  his  best  at  schooL  This  assumed  that  he 
had  been  guilty  of  a  fault,  and  required  from 
him  a  virtual  acknowledgment  tliereof.  His 
father  applied  to  the  school  committee  for  a 
hearing  by  them  upon  the  matter  of  the  plaln- 
tUTs  alleged  misconduct,  and  the  question  of 
tact  InTOlved  therein.  The  committee  refused 
to  give  such  hearing. 

It  is  well  settled  that  a  teacher  has  no  au- 
thority to  exclude  a  child  permanently  from 
BclMo],  unless  such  teacher  acts  under  the  or- 
der of  the  school  committee.  This  authority 
Is  vested  in  the  school  committee,  to  whom  a 
parent  must  appeal  in  case  of  a  teacher's  re- 
fusal to  instruct  a  ciiild.  It  is  the  act  of  the 
school  committee  of  which  the  plaintiff  com- 
plains. No  question  arises  as  to  the  extent  of 
a  teacher's  authority,  because  the  permanent 
exclusion  of  the  plaintiff  was  not  the  teacher's 
act.  U  a  school  committee  acta  In  good  faith 
in  determining  the  facts  in  a  particular  case, 
its  decision  cannot  be  revised  by  the  courts. 
Watson  V.  City  of  Cambridge,  157  Mass.  561, 
32  N.  B.  864;  Davis  v.  City  of  Boston,  133 
Mass.  lOS;  Hodgkins  v.  Inhabitants  of  Rock- 
jport.  105  Mass.  475;  Sherman  v.  Inhabitants 
of  Charlestown,  8  Cntdl- 180.  But  this  is  not 
a  merely  arbitrary  power,  to  be  exercised 
without  ascertaining  the  facts.  In  all  cases 
Ma«».Dec.4»-4S  N.B.— 6 


heretofore  decided  by  this  court,  the  essential 
facts  were  not  in  dispute.  In  the  present  case 
the  facts  were  in  dispute,  and  a  hearing  was 
asked  for  on  the  quetrtlon  of  fact,  and  it  was 
refused.  Under  these  circumstances,  the  per- 
manent exclusion  of  the  plaintiff  from  school 
was  unlawful.  The  school  committee  should 
have  given  the  plaintiff  or  his  father  a  cliance 
to  be  heard  upon  the  facts,  or,  in  other  words, 
sltould  have  listened  to  his  side  of  the  case. 
The  plaintiff  was  therefore  entitled  to  main- 
tain an  action  against  the  town.  Pub.  St.  c. 
47,  it  4,  12.1  Such  action  is  not  defeated  by 
the  finding  of  the  court  that  the  plaintiff  was 
disrespectful  to  the  teacher.  The  effect  of 
this  finding  upon  the  question  of  damages  is 
not  now  before  us.     B^cepf  ons  sustained. 


(165  Mass.  471) 

FITZGERALD  v.  FITZGERALD. 

(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.     March  11,  1890.) 

INTBKLOOUTORT   APPBALS. 

Exceptions  from  the  superior  <»urt,  taken 
on  the  trial  of  issues  of  fact  by  a  juiy  in  a  suit  in 
equity,  will  not  l>e  heard  by  the  dupreme  court 
until  after  a  final  hearing  on  the  merits,  where 
it  appears  that  subsequent  proceedings  may  ren- 
der the  exceptions  immateriaL 

Exceptions  from  superior  court,  Norfolk 
county. 

Suit  In  equity  by  John  Fitzgerald  against 
Mary  Fitzgerald.  Plaintiff  brings  exceptions 
from  an  interlocutory  ruling.     Dismissed. 

John  Pickering,  for  plaintiff.  S.  W.  Hathe- 
way,  for  defendant 

KNOWLTON,  J.  This  is  a  bill  of  excep- 
tions, taken  in  the  course  of  a  trial  of  issues 
of  fact  by  a  Jury  in  a  suit  in  equity  In  the 
superior  court.  Although  considerably  more 
than  a  year  has  elapsed  since  the  exceptions 
were  taken,  the  record  before  us  does  not 
show  that  there  have  been  any  other  pro- 
ceedings In  the  case  since  the  jury  returned 
their  verdict 

The  first  question  to  be  considered  is 
whether  the  exceptions  should  be  heard  in 
this  court  before  a  final  hearing  on  the 
merits  both  upon  the  law  and  the  facts. 
It  is  a  general  rule  that  questtona  of  law 
arising  In  the  superior  court  cannot  be  heard 
in  this  court  until  the  case  has  proceeded  so 
far  that  the  determination  of  these  questions 
against  the  excepting  party  wiU  settle  the 
controversy  involved  In  the  suit  Boyce  v. 
Wheeler,  133  Mass.  554,  and  cases  cited; 
Lowd  V.  Brigham.  154  Mass.  107,  26  N.  E. 
1004.  See,  also.  Slater  v.  Inhabitants  of  Man- 
chester, 160  Mass.  471,  36  N.  E.  310.  A 
branch  of  the  general  subject  closely  analo- 
gous to  the  question  before  us  was  consid- 
ered at  length  In  Fuller  v.  CSiapln,  166  Mass. 

1  Pub.  St.  c.  47,  {  12,  makes  a  town  liable  in 
an  action  of  tort  for  damages  for  the  unlawful 
exclusion  of  a  child  from  one  of  its  schools. 
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1,  42  N.  E.  115.  In  which  It  was  decided  that 
the  court  will  not  ordinarily  hear  an  appeal 
in  eqnlty  from  an  order  refusing  to  frame  Is- 
sues oit  fact  for  a  Jury  until  after  a  final  de- 
cree in  the  case.  It  may,  and  often  does, 
happen  that  subsequent  proceedings  render  a 
bill  of  exceptions  taken  in  reference  to  an 
interlocutory  matter  wholly  immaterial.  Tlie 
present  case  furnishes  a  good  illustration  of 
the  fact  Without  intimating  that  the  ques- 
tions presented  by  the  bill  of  exceptions 
would  present  serious  difBculties  in  any 
aspect  of  the  case,  it  is  apparent  that  upon 
the  allegatlonfi  of  the  bill  and  answer,  and 
the  findings  of  the  Jury  upon  other  issues  in 
relation  to  which  no  exceptions  were  takai, 
a  decree  for  the  defendant  might  be  entered 
on  grounds  which  would  render  these  excep- 
tions immaterial.  It  seems  lilcely  that  when 
the  case  proceeds  to  a  final  hearing  it  will 
be  so  disposed  of,  and  it  would  be  irregular 
to  consider  and  determine  the  questions  of 
law  arising  upon  the  exceptions  at  the  pres- 
ent time.  BUI  of  exceptions  dismissed  as 
iwematurely  entered. 


(165  Maw.  460) 

CONANT  T.  JOHNSTON. 

(Supreme  Judicial  Ck>art  of  Massachusetta. 
Suffolk.     March  2,  1896.) 

Aonox  oir  Notb— Bona  Fids  Pdrchasbb— Bur 
DCN  or  Pitoor— Harmliss  Brbob— 

CBOeS-BXAMIKATION. 

1.  Where  defendant  introduces  evidence  es- 
tabliahing  that  the  note  aued  on  was  obtained  by 
fraud,  the  burden  is  on  plaintiff  to  show  that  he 
took  the  note  in  good  faith  and  for  value,  before 
matnri^. 

2.  The  reception  of  evidence  on  crou-exam- 
ination  for  the  purpose  of  contradicting  the  wit- 
ness is  within  the  discretion  of  the  trial  court. 

3.  It  was  not  reversible  error  to  reject  docu- 
ments which  were  not  shown  to  be  relevant  when 
offered,  though  subsequently  it  developed  that 
they  might  properly  be  considered  iu  connec- 
tion with  other  evidence  upon  a  particular  issue, 
where  no  offer  waa  afterwards  made  to  intro- 
duce them,  and  it  appears  tliat,  liad  they  been 
received,  they  would  nave  shown  nothing  more 
than  was  testified  to  orally,  and  assumed  to  be 
true  by  the  court  in  finally  passing  on  the  isBue. 

Exceptions  from  superior  court,  Suffolk 
county;  James  R.  Dunbar,  Judge. 

Action  by  Albert  H.  Conant  against  Thom- 
as A.  Johnston  on  a  note.  There  was  a  ver- 
dict for  plaintiff,  and  defendant  brings  ex- 
ceptions.   EiXceptions  oyerruled. 

T.  B.  Orover  and  J.  J.  Feeley.  for  plaintiff. 
T.  J.  Barry,  for  defendant 

KNOWLTON,  J.  This  is  an  action  brought 
by  the  plalntlfl!,  as  Indorsee  of  a  promissory 
note,  against  the  defendant,  as  maker.  The 
defendant  answered,  among  other  things,  that 
the  note  was  obtained  from  liim  by  fraud, 
and  without  consideration.  The  plaintiff  call- 
ed the  payee  of  the  note,  who  testified  tliat 
he  sold  It  to  the  plaintiff  before  its  maturity 
for  $1,025,  and  gave  the  particulars  of  the 


payment  by  a  check.  The  plaintiff  also  testi- 
fied to  the  same  effect  The  defendant  in 
cross-examination  of  these  witnesses,  endeav- 
ored to  show  that  the  check  was  not  given 
in  payment  for  this  note,  but  as  a  remittance 
of  the  amount  collected  by  the  plaintiff  on 
another  note  for  the  same  amount,  which  ma- 
tured earlier  tlian  this.  After  the  plaintiff 
rested,  the  defendant  offered  evidence  with  a 
view  to  showing  that  the  note  was  obtained 
by  fraud,  when  the  plaintiff  objected  that 
such  evidence  should  not  be  received  until 
It  was  .shown  that  the  plaintiff  bad  some 
connection  with  the  transactions  referred  to, 
or  knowledge  of  them.  The  court,  without 
a  formal  ruling,  adopted  the  plalntifTs  view 
of  the  law,  and  the  defendant's  counsel  con- 
curred in  It  The  defendant's  counsel  then 
"suggested  that  If  the  court  should  be  in- 
clined to  rule  that  there  was  not  sufficient  evi- 
dence In  the  case  to  warrant  the  Jury  in 
finding  that  the  payment  of  the  $1,025  made 
in  July,  1890,  was  the  proceeds  of  the  col- 
lection of  the  18-months  note.  Instead  of  the 
payment  of  the  price  of  the  note  in  suit,  tliat 
there  was  not  sufficient  evidence  to  go  to 
the  Jury  upon  this  question,  such  ruling  might 
then  be  made,  and  a  verdict  directed  for  the 
plaintiff,  as  the  defendant  had  no  other  evi- 
dence which  he  could  then  offer."  The  court 
so  ruled,  and  the  defendant's  exception  to  this 
ruling  presents  the  principal  tjuestion  in  the 
case. 

This  suggestion  of  tne  defoidant's  coonsd 
assumed,  what  apparently  had  been  proved 
beyond  a  reasonable  doubt,  that  the  plaintiff 
sent  the  payee  of  the  note  the  check  In  ques- 
tion. The  question  upon  which  the  ruling 
was  asked  was  whether  there  was  affirmative 
evidence  to  warrant  a  finding  that  the  check 
was  sent  as  a  remittance  of  the  amount  col- 
lected from  the  defendant  as  maker  of  an- 
other note  of  the  same  amount,  which  be- 
came due  a  short  time  before  the  check  was 
sent  There  was  no  testimony  in  support  of 
this  proposition  of  the  defendant  and  the 
only  two  witnesses  who  had  knowledge  aboot 
it  testified  positively  to  the  contrary.  There 
were  circumstances  which  cast  suspicion  up- 
on their  testimony  that  were  not  inconsistent 
with  the  defendant's  contention;  but  no  facts 
were  proved  that  were  inconsistent  with  the 
other  testimony  upon  this  point  There  was 
an  entire  lack  of  affirmative  evidence,  either 
direct  or  circumstantial,  to  show  that  the 
check  was  given  in  payment  of  the  proceeds 
of  another  note  that  had  been  collected  by 
the  plaintiff  for  the  defendant  We  thhik 
the  Judge  could  not  properly  have  ruled  as 
requested  vpoa  the  question  presented  to  him. 
A  finding  for  the  defendant  upon  this  ques- 
tion would  have  been  upon  a  mere  conjec- 
tnre. 

Our  only  dlffliculty  in  the  case  arises  from 
the  fact  that  the  Judge  and  the  counsel  on 
both  sides  seem  to  have  assumed  that  the 
burden  was  on  the  defendant  to  show  that 
the  plaintiff  was  not  a  b<»a  fide  holder  of 
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the  note  for  Talne,  before  maturity.  On  the 
eontraiy,  it  was  proper  tor  the  defendant  to 
Introdnce  evidence  that  the  note  was  ob- 
tained by  fraud;  and,  if  he  establlahed  that 
proposition,  he  made  ont  his  defense,  unless 
the  plalntur  showed  aflElrmatiTely  that  he  was 
a  bona  fide  holder,  who  was  not  affected  by 
the  frand.  Sullivan  v.  Langley,  120  Mass. 
437;  Merchants'  Nat  Bank  v.  Haverhill  Iron 
Works,  159  Mass.  158,  34  N.  B.  83.  The 
question  whether  the  jury, ,  in  view  of  the 
character  of  the  testimony  of  the  plaintiff 
and  his  witness  in  cross-examination,  would 
have  found  it  proved  that  the  plaintiff  was 
a  bona  fide  holder  of  the  note  for  value  before 
maturity,  is  very  diifferent  from  the  question 
whether  they  could  have  found  affirmatively 
on  the  evidence  that  the  check  was  sent  as  a 
remittance  of  the  proceeds  of  another  note. 
But  the  question  in  regard  to  the  burden  of 
proof  was  not  raised  by  the  defendant  at  the 
trial,  and  it  is  fair  to  assimcie  that.  If  it  had 
been  raised,  it  would  have  been  carefully  con- 
sidered and  correctly  decided.  We  do  not 
know  what  the  evidence  of  fraud  would  have 
been,  nor  does  it  seem  probable  that  the 
plaintiff  would  have  failed  to  establish  his 
title  by  a  verdict  if  the  Jury  had  been  care- 
fully instructed  in  regard  to  the  burden  of 
proof.  We  are  therefore  of  opinion  that  we 
cannot  properly  sustain  the  exceptions  on  this 
part  of  the  case. 

There  are  two  questions  of  evidence  pre- 
sented by  the  bill:  In  cross-examination  the 
defendant  introduced,  without  objection,  evi- 
dence of  entries  upon  a  bank  book  of  the 
payee  of  the  note.  He  then  offered  the  book 
Itself.  This  was  a  book  of  a  person  not  a 
party  to  the  suit,  in  regard  to  matters  foreign 
to  the  controversy.  So  far  as  appears,  the 
pUlntlfl  knew  nothing  of  the  entries  upon 
It  Whether  it  should  be  received  to  con- 
tradict the  witness  was  a  matter  within  the 
discretion  of  the  court  There  is  nothing 
In  the  bUl  of  exceptions  to  show  that  it  con- 
tained anything  which  would  have  strength- 
ened the  defendant's  case.  In  coimection 
with  the  cross-examination  of  the  first  wit- 
ness, the  defendant  offered  three  notes  sim- 
ilar to  the  one  sued  on,  which  matured  eax- 
Iler.  When  they  were  offered,  nothing  ap- 
peared to  indicate  that  they  had  any  connec- 
tion with  the  questions  in  issue.  Afterwards, 
when  the  case  was  further  developed,  it  ap- 
peared that  they  might  be  considered  collat- 
erally In  connection  with  other  evidence,  up- 
on the  question  whether  the  plaintiff  and  his 
witness  testified  truly  In  regard  to  the  pur- 
chase of  the  note  in  suit  But  no  offer  was 
afterwards  made  to  Introduce  them,  and,  if 
they  had  been  introduced,  they  would  have 
shown  nothing  more  than  was  testified  to 
orally,  and  assumed  to  be  true  by  the  Judge 
in  dealing  with  the  question  finally  passed 
upon.  We  are  of  opinion  that  the  exclusion 
of  the  bank  book  and  the  notes  did  the  de- 
fendant no  injustice. 

Exceptions  overruled. 
v.4i(K.E.no.3— 13 


on  Haas.  470 
QASSBTT  T.  OliAZIBB. 

(Snp<«me  Judicial  Court  of  Maagachnsetta. 
Suffolk.     March  11,  1896.) 

CONTBXCT— BVIDBNOB  — QOBSTION    OF    FaOT  — Rb- 
80I88IOM— PLEADIMO. 

1.  Where  a  contract  U  to  be  gathered  from 
conversatioas  between  the  parties  on  different 
occasionB,  the  construction  of  the  vords  used  ia 
for  the  iury,  where  the  torms  of  the  contract 
are  not  dear  and  disUnct 

2.  Plaintiff  cannot  rescind  a  contract  for 
the  purchase  of  stocic,  where  defendant  as  part 
of  the  contract  has  resigned  his  office  as  treas- 
urer of  the  company  in  order  that  plaintiff  might 
be  chosen  in  his  plaoe,  and  plaintm  has  not  re- 
signed his  oflSce,  or  done  anything  towards  re- 
storing defendant  to  iiia  former  position. 

3.  In  an  action  of  tort  for  fraudulent  rep- 
reBentattoDe  in  the  sale  of  certain  stocks,  plain- 
tiff cannot  recover  back  the  nurchase  money, 
where  the  counts  rest  only  on  the  ground  of  re- 
scission, which  is  not  established  by  the  evidence, 
and  the  averment  of  fraud  is  limited  to  a  misrep- 
resentation of  the  cost  of  1J>e  stocks  to  defendant 
at  wliich  figure  they  were  to  have  been  sold  to 
plaintiff. 

Bxceptions  from  superior  court,  SofloUc 
connty;  Albert  Mason,  Judge. 

Action  by  Perdval  Oassett  to  recover 
damages  for  fraudulent  representations  In 
sale  of  stock  by  defendant,  George  M.  QUr 
sier,  or  for  breach  of  contract  in  such  sale. 
After  the  evidence  the  court  ruled  that  plain- 
tiff oould  not  recover  on  any  count  of  his  dec- 
laration, and  directed  a  verdict  for  dtfend-. 
ant  and  to  these  rulings  plaintiff  excepts. 
Bixceptions  sustained. 

Defendant  answered  by  a  general  denial  to 
the  declaration,  which  was  as  follows: 

"First  count:  And  the  plaintiff  says  that 
heretofore,  to  wit,  in  January  and  February, 
1893,  the  defendant  was  the  owner  of  certain 
shares  of  stock  in  the  Mattlson  Drug  Com- 
pany, a  corporation  under  the  laws  of  the 
state  of  Maine,  and  the  defendant  was  de- 
sirous that  the  plaintiff  should  purchase  cer- 
tain of  said  shares,  and  as  inducement  to 
the  plaintiff  to  make  such  purchase  the  de- 
fendant offered  to  sell  to  the  plaintifl  one 
bnndred  (100)  of  said  shares  at  the  same- 
price  that  he,  the  said  defendant  had  paid 
therefor;  and  the  defendant  represented  to 
the  plaintiff  that  he,  the  defendant  had  paid 
for  said  shares  the  sum  of  fifty  (50)  dollars 
per  share;  and  the  plaintiff  says  that  said 
representation  of  said  defendant  was  false, 
and  that  the  defendant  had  paid  for  said 
shares  a  much  less  sum,  to  wit  a  sum  not 
exceeding  twenty-three  (23)  dollars  per  share, 
and  that  said  defendant  wen  knew  that 
said  representation  was  false,  and  made  the 
same  so  knowing,  and  for  the  purpose  and 
with  the  Intention  of  deceiving  and  defraud- 
ing the  plaintiff  thereby,  and  intended  that 
the  plaintiff  should  be  deceived  thereby  and 
should  act  thereon.  And  the  plaintiff  says 
that  he  was  ignorant  of  the  falsity  of  said 
representation,  and  believed  the  same  to  be 
true,  and  so  believing,  and  by  reason  of  such 
belief,  purchased  said  one  hundred  (100) 
shares  ot  the  said  defendant,  and  paid  there- 
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for  the  rsTun  of  five  thonsand  (6,000)  dollars, 
on  the  27th  day  of  February,  1893.  And  the 
plaintiff  Bays  that  Bubsequently  he  learned 
the  falsity  of  aald  repreBentati<m,  and  there- 
upon, to  wit,  on  the  10th  day  of  March,  1893, 
tendered  to  the  defendant  a  reconveyance  of 
said  Bhares  so  pnrchased,  and  demanded 
back  said  sum  of  fire  thousand  (5,000)  dol- 
lars, which  reconveyance  the  defendant  re- 
fused to  accept,  and  refused  to  pay  him  said 
sum  of  five  thousand  (5,0(X))  dollars,  or  any 
part  thereof.  And  the  plaintiff  says  the  de- 
fendant owes  him  the  sum  of  five  thousand 
(6,<X)0)  dollars,  and  interest  thereon  from  the 
10th  of  March,  1893. 

"Second  count:  And  the  plaintiff  says  that 
heretofore,  to  wit,  In  January  and  February, 
1893,  the  defendant  was  the  owner  of  cer- 
tain other  shares  of  stock  in  the  Mattlson 
Drug  Ckimpany.  a  corporation  under  the  laws 
of  the  state  of  Maine,  and  the  defendant  was 
desirous  that  the  plaintiff  should  purchase 
certain  of  said  shares,  and  as  inducement  to 
the  plaintiff  to  make  such  purcliase  the  de- 
fendant represented  that  theretofore  he,  the 
said  defendant,  liad  purchased  from  one  B. 
r.  Mattlson  a  one-half  (V^)  interest  In  the 
drug  business  of  said  Mattlson,  and  had  paid 
therefor  the  sum  of  twelve  thonsand  five 
hnndred  (12,500)  dollars;  that  thereafter  said 
defendant  and  said  Mattlson  had  conveyed 
said  business  to  said  corporation,  the  Mattl- 
son Drug  Company,  for  the  capital  stock  of 
said  corporation,  viz.  five  hundred  (500) 
shares  of  one  hundred  (100)  dollars  each,  two 
hundred  and  fifty  (250)  shares  of  which  was 
delivered  to  said  defendant,  and  the  remain- 
ing two  hnndred  and  fifty  (250)  shares  to 
Bald  Mattlson.  And  the  defendant  thereup- 
on offered  to  sell  to  the  plaintiff  one  hundred 
(100)  shares  of  stock  In  said  corporation  at 
the  same  price  that  he,  the  said  defendant, 
had  given  for  the  same,  which  price  the  said 
defendant  represented,  as  above,  was  the 
sum  of  fifty  (50)  dollars  per  share.  And  the 
plaintiff  says  that  said  representation  of  the 
defendant  as  to  the  price  that  he  had  paid  to 
said  Mattlson  for  the  one-half  (^)  interest  in 
said  business  was  false,  and  that  the  defend- 
ant had  paid  for  said  interest  a  much  less 
smn,  to  wit,  a  sum  not  exceeding  fifty-five 
hundred  (5,5(X))  dollars;  that  said  defendant 
well  knew  that  said  representation  was  false, 
and  made  the  same  so  knowing,  and  for  the 
purpose  and  with  the  Intention  of  deceiving 
and  defrauding  the  plaintiff,  and  Intended 
that  the  plalntllf  should  be  deceived  thereby 
and  act  thereon.  And  the  plaintiff  says  that 
he  was  ignorant  of  the  falsity  of  said  repre- 
sentation, and  believed  the  same  to  be  true, 
and  so  believing,  and  by  reason  of  such  be- 
lief, purchased  said  one  hundred  (100)  sliares 
of  the  said  defendant,  and  paid  him  there- 
for the  sum  of  five  thousand  (5,000)  dollars, 
on  the  27th  day  of  February,  1893.  And  the 
plaintiff  says  tliat  subsequently  he  learned 
the  falsity  of  said  representation,  and  there- 
apon,  to  wit,  on  the  10th  day  of  March,  1893, 


tendered  to  the  defendant  a  reconveyance  of 
said  shares  so  pnrchased,  and  demanded 
back  said  sum  of  five  thousand  (5,000)  dol- 
lars, which  reconveyance  the  defendant  re- 
fused to  accept,  and  refused  to  pay  him  said 
sum  of  five  thousand  (5,000)  dollars,  or  any 
part  thereof.  And  the  plaintiff  says  the  de- 
fendant owes  him  the  farther  sum  of  five 
thousand  (5,000)  dollars,  and  Interest  thereon 
from  March  10,  1893. 

"And  the  plaintiff  says  that  the  foregoing 
counts  are   not   cumulative. 

"Writ  amended  by  adding  the  words  'or 
contract'  Declaration  amended  by  adding 
third  count  (In  contract):  And  the  plalntifF 
says  that  heretofore,  to  wit.  In  Janxuiry  and 
February,  1893,  the  defendant  was  the  own- 
er of  certain  shares  of  stock  in  the  Mattison 
Drug  C!ompany,  a  corporation  under  the  laws 
of  the  state  of  Maine;  and  the  defendant 
was  desirous  that  the  plaintiff  should  par- 
chase  certain  of  said  shares,  and  as  an  In- 
ducement to  the  plaintiff  to  make  such  pur- 
chase the  defendant  promised  the  plaintiff 
that  If  he,  the  said  plaintiff,  would  purchase 
one  hundred  shares  of  said  stock  from  him, 
the  said  defendant,  the  defendant  would  sell 
said  shares  to  him  at  the  same  price  that  he, 
the  said  defendant,  had  paid  therefor,  which 
price  said  defendant  then  represented  was 
the  sum  of  fifty  (50)  dollars  per  share.  And 
the  plaintiff  says  that,  relying  upon  said 
promise  of  the  defendant,  the  plaintiff  pur- 
chased said  one  hundred  shares,  and  paid 
the  defendant  therefor  the  sum  of  five  thou- 
sand (5,000)  dollars,  on  the  27th  dny  of  Feb- 
mary,  1893.  And  the  plaintiff  says  that  said 
representation  of  the  defendant  was  false. 
In  that  the  defendant  had  not  paid  for  said 
shares  the  sum  of  fifty  (50)  dollars  per  share, 
but  had  paid  therefor  a  much  less  sum,  to 
wit,  a  sum  not  exceeding  twenty-three  (23) 
doUats  per  share,  but  the  plaintiff  was  ig- 
norant of  the  falsity  of  said  representation, 
and  believed  the  same  to  be  true;  and  the 
defendant  did  not  perform  and  has  not  per- 
formed hlB  said  promise  to  sell  said  Bhares 
to  the  plaintiff  at  the  price  which  he,  the 
said  defendant,  paid  therefor,  but  sold  said 
shares  to  the  plaintiff  at  a  price  greatly  ex- 
ceeding the  price  said  defendant  paid  there- 
for. And  the  plaintiff  says  that  subsequent- 
ly he  learned  of  the  falsity  of  said  represen- 
tation, and  of  the  breach  of  defendant's  said 
promise,  and  thereupon,  to  wit.  on  the  10th 
day  of  March,  1893,  tendered  to  the  defend- 
ant a  reconveyance  of  the  one  hundred 
shares,  and  donanded  the  repayment  of  said 
sum  of  five  thousand  (5,000)  dollars,  which 
reconveyance  the  defendant  refused  to  ac- 
cept, and  refused  to  pay  him  said  sum  of 
five  thousand  (5,000)  d^Iars,  or  any  part 
thereof;  and  the  plaintiff  says  the  defend- 
ant owes  him  the  sum  of  five  thousand  (5,000) 
dollars,  with  interest  thereon  from  March 
10,  1893.  And  the  plaintiff  says  that  this 
count  in  contract  is  for  the  same  cause  of 
action  as  the  first  and  second  counts  of  this 
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dedatattoo,  which  are  in  tort.  It  being  doabt- 
ful  In  which  claas  said  action  belongs. 

"FUed  AprU  10.  1895. 
.  "Ooont  on  account  annexed:  And  the 
Ittaintlff  sajra  the  defendant  owes  him  the 
-farther  snm  of  twenty-eight  hundred  (2,800) 
dollars,  and  Interest  thereon,  according  to 
.the  account  hereto  annexed. 

"By  hlB  Attorney,  Edmund  M.  Parker."  ' 

L.  S.  Dabney  and  B.  M.  Parker,  for  plaintiff. 
Eader,  Walt  &  Whitman,  for  defendant. 

AIjLE2N,  J.  Hie  fourth  count  is  on  an  ac- 
oount  annexed,  for  the  amount  paid  by  the 
plaintiff  to  the  descendant  In  excess  of  the 
agreed  price.  There  was  some  evidence  tend- 
ing to  show  that  the  agreement  of  sale  was 
tl)(tt  the  plaintiff  sbould  have  the  shares  at 
cost.  At  the  outset  of  the  negotiations,  ac- 
ceir^Qng  to  his  testimony,  he  said  to  the  de- 
fendant "if  I  go  into  this  thing  at  all,  I  will 
only  do  so  on  the  understanding  that  I  pay  no 
premium  on  the  stock,  and  come  In  on  the 
ground  floor;"  and  the  defendant  replied, 
"Oertainly;  you  sdbaU  have  the  stock  at  what 
It  cost  vae."  There  was  some  evidence  tend- 
ing to  show  that  the  subsequent  negotiations 
proceeded  on  this  basis,  and  that  the  defend- 
ant afterwards  explained  to  the  plaintiff  how 
the  cost  was  arrived  at,  with  reference  to  fix- 
ing the  snm  which  the  idaintiff  was  to  pay. 
According  to  the  plaintiff's  testimony,  the  de- 
fendant said:  "The  way  (^  It  was  this:  We 
had  the  business  valued  by  an  expert  He 
called  it  worth  twenty-five  thousand  dollars, 
and  I  bought  half,  and  then  we  turned  It  into 
a  stock  company,  and  made  the  capital  $60,- 
000."  And  still  later,  when  the  plaintiff  was 
seeking  to  rescind  the  contract  and  get  back 
the  whole  of  his  money,  he  put  his  claim,  in 
part  on  the  ground  ot  such  a  contract  He 
said  to  the  defendant  "Tou  sold  me  the  stock 
at  a  greater  price  than  you  agreed  to;"  and 
the  defendant  did  not  In  terms,  deny  the  con- 
tract though  he  refused  to  pay  back  the 
m<»ey  which  was  demanded,— that  la,  the 
whole  of  the  money  which  he  had  received. 
The  distinction  may  be  rather  nice  between 
an  agreement  to  sell  at  cost  when  the  cost  Is 
represented  to  be  a  certain  sum,  and  an  agree- 
ment to  sell  at  a  certain  sum,  which  sum  is 
represented  to  have  been  the  cost  This  dis- 
tinction, however,  exists,  and  It  would  be 
more  marked  If,  at  the  time  of  entering  Into 
the  agreement  of  sale,  the  vendor  should  not 
fix,  or  the  vendee  know,  the  exact  cost  and 
the  parties  should  leave  it  to  be  ascertained 
afterwards.  In  the  present  case  it  Is  not 
plain,  as  a  matter  of  legal  construction  of  the 
words  used,  that  the  sale  was  not  at  the  cost 
to  the  defendant  Wlllaxd  v.  Randall,  65  Me. 
81;  Barnard  v.  Ckdwell,  39  Mich.  215.  It  is 
contended  that  the  construction  of  the  w<»xls 
used  is  for  the  court;  and  so  It  is,  when  an 
oral  c(»itract  is  distinct  In  its  terms.  But 
where  a  contract  is  to  be  gathered  from  talk 
between  the  parties,  and  especially  from  talk 
CO  more  than  one  occasion,  the  question  what 


the  contract  was,  if  controvert«»a,  must  ufttial' 
]y  be  tried  by  the  jury,  as  a  question  of  face. 
Globe  Works  v.  Wright  106  Blass.  207,  216; 
Camerlin  v.  Palmer  do.,  10  Allen,  539;  Per- 
kins V.  Hinsdale,  97  Mass.  157;  Thruston  v. 
Thornton,  1  Cush.  89.  In  this  case  it  could 
hardly  be  said  that  the  terms  ot  the  contract 
of  sale  were  dear  and  distinct  so  as  to  be  un- 
controverted. 

The  first  three  counts  all  rest  on  the  ground 
of  an  attempted  rescission,  and  seek  to  re- 
cover back  the  full  sum  paid  by  the  plaintiff 
to  the  defendant  for  the  shares.  But  the 
plaintiff  could  ntft  rescind  the  contract  of  pur- 
chase, because  the  defendant  could  not  tie 
restored  to  hla  former  poaitloa.  He  resigned 
his  office  as  trea<RU«  of  the  comjMuiy,  and 
the  phdntiff  was  chosen  in  bis  place;  and  the 
idaintlfl  did  not  tender  hia  resignation,  or  of- 
fer to  do  anyddDg  towards  restoring  the  de- 
fendant to  that  position.  He  hdd  the  ofBce 
several  weeks  bef  we  the  counsel  made  the  ar- 
rangement as  to  his  continuing  to  serve  as 
treasurer.  The  facts  show  no  effectual  re- 
scission. Marston  v.  Battan  Co.,  163  Mass. 
296,  39  N.  B.  1113;  Snow  t.  Alley,  14A  Mass. 
546,  11  N.  B.  764. 

The  first  two  counts  are  treated  by  both 
parties  as  counts  in  tort  based  on  fraud. 
They  seek,  however,  to  recover  back  the 
whole  of  the  purchase  money,  upon  a  resds- 
sion.  This  ground  of  actl<m  is  virtually  -  for 
money  had  and  received.  Kimball  v.  Cun- 
ningham, 4  Mass.  602;  Conner  v.  Henderson, 
16  Mass.  319;  Perl^  v.  Balch,  23  Pick.  283, 
286;  Dorr  t.  Fisher,  1  Cosh.  271,  278,  274. 
The  evidence  of  fraud,  moreover,  somewhat 
outran  the  averments.  Upon  these  counts,  as 
they  stood,  the  ruling  that  the  plaintiff  could 
not  recover  upon  them  was  right  both  be- 
cause they  rested  only  on  the  ground  of  a  re- 
scission, and  because  the  averment  of  fraud 
was  limited  to  a  misrepresentation  of  the  cost 
of  the  stock  to  the  defendant  which  Is  not 
actionable.  Hemmer  v.  Cooper,  8  Allen,  334; 
Manning  v.  Albee,  11  AUen,  520;  Mooney  t. 
Miller,  102  Mass.  217;  Cooper  v.  Lovering, 
106  Mass.  77;  Parker  v.  Moulton,  114  Mass. 
99;  Poland  v.  Brownell,  131  Mass.  188,  142. 
We  do  not  however,  determine  that  the  evi- 
dence was  insufficient  to  show  an  actionable 
fraud.    Eixceptions  sustained. 


(165  Uaas.  467) 
GUINZBtnRG  V.  H.  W.  DOWNS  CO. 
(Supreme  Judicial  Court  of  Maasachuaetts. 
Suffolk.     March  10.  1896.) 

Six*  OF  PiiBDOSD   PBOPBRTT— DOTT  OV   PLSDeSB 

— TiuB  AXD  PiaoB  or  Sale — Norios— Waivsb 
or  Objbctions— Validitt  or  Bale. 

1.  A  pledgee,  on  default  In  the  payment  of 
his  debt  may  sell  the  pledged  proper^  at  public 
auction,  giviuK  the  pledgor  notice  of  the  time 
and  place  of  sale. 

2.  A  pledgee.  In  selling  the  pledged  property 
on  default,  is  bound  to  use  reasonable  diligence 
to  obtain  m  full  value,  and  this  duty  includes  the 
fixing  of  a  reasonable  time  and  place  of  sale. 

3.  Where  property  pledged  m  Massachusetts 
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to  8  New  Tork  corporation  to  secure  a  note  ex- 
ecuted and  made  payable  in  the  former  state  con- 
sists of  over  one-tlurd  of  the  shares  of  a  small 
Massachusetts  corporation,  whose  capital  stock 
is  only  $16,000,  and  no  stock  in  snch  corporation 
has  ever  been  sold  at  aaction  in  New  York,  nor 
listed,  a  sale  of  the  pledged  stock,  on  default, 
should  be  made  in  Massachusetts,  in  order  to  ob- 
tain the  beet  price  therefor. 

4.  The  failure  of  a  pledgor,  who  receives  a 
notice  of  sale  four  days  prior  thereto,  to  take  any 
action  thereon,  is  a  waiver  of  objections  to  the 
time  and  place  of  sale. 

5.  The  fact  that  there  was  only  one  bidder 
at  a  sale  of  pledged  property  does  not  invalidate 
the  sale. 

Report  from  saperior  court,  Suffolk  coonty; 
J.  B.  Bichardson,  Judge. 

Bill  by  WilUain  Gulnzbnrg  against  the  H. 
W.  Downs  Company  to  establish  plaintiff's 
ownership  of  shares  In  defendant  corporation, 
and  to  enforce  his  rights  as  stocklmlder.  Re- 
served for  the  coDsidetation  of  the  supreme  Ju- 
dicial court    Decree  for  plaintiff. 

B.  B.  Cbamplin,  C.  R.  Darling,  and  J.  A. 
Hudson,  for  plaintiff.  Lund,  Davis  &  Welch, 
for  defendant. 


ALLEN,  J.  A  pledgee,  on  default  in  the  pay- 
ment of  his  debt,  may  sell  the  pledged  prop- 
erty at  public  auction,  glvtog  to  the  pledgor 
notice  of  the  time  and  place  of  sale.  Wash- 
bum  ▼.  Pond,  2  Allen,  474;  Union  Cattte  Go. 
y.  International  Trust  Co.,  149  Mass.  492,  601, 
21  N.  £.  962.  But  in  making  such  sale  he  is 
bound  to  exercise  reasonable  skill  and  diligence 
tn  order  to  get  the  value  of  the  property. 
Newsome  y.  Davis,  133  Mass.  343;  Clark  y. 
Simmons,  150  Mass.  357,  23  N.  B.  108.  This 
Includes  the  fixing  of  a  reasonable  time  and 
place  of  sale.  Markham  y.  Jaudon,  41  N.  Y. 
235,  243.  The  facts  reported  in  the  present 
case  are  somewhat  meager.  For  instance,  we 
do  not  know  what  public  notice  was  given  of 
the  sale,  nor  whether  the  price  obtained  was 
much,  if  any,  below  the  value  of  the  shares. 
We  are  much  Inclined  to  think  the  place  of 
sale  was  an  unreasonable  one.  The  pledged 
property  consisted  of  over  one-third  of  the 
wh<4e  number  of  shares  in  a  small  Massachu- 
setts corporation,  whose  whole  capital  stock 
was  (mly  $16,000.  None  of  the  stock  had  ever 
been  sold  at  auction  in  New  York,  and  it  was 
not  listed.  It  did  not  appear  that  it  was 
known  in  New  York.  The  note  for  which  the 
stock  was  pledged  was  made  and  delivered  in 
Massachusetts,  and  was  payable  here,  and  the 
pledge  was  made  here.  The  pledgee  was  a 
New  York  corporation.  Under  these  circum- 
stances, it  would  have  been  better  to  make  the 
sale  in  Massachusetts.  But  it  appears  that 
the  Downs  Company,  which  was  the  pledgor, 
and  its  officers,  whose  names  were  also  on  the 
note,  all  received  notice  of  the  proposed  sale  on 
July  20,  1894,  and  the  sale  was  fixed  for  July 
24th;  and  the  pledgor  and  its  officers,  after  the 
receipt  of  the  notice,  did  not  communicate  with 
the  pledgee,  or  take  any  action  In  regard  to  the 
said  notice  or  the  proposed  sale.  Since  all  the 
parties  whose  names  were  on  the  note  had  no- 


tice for  this  length  of  time,  and  omitted  to 
make  any  protest  or  objection  to  the  place  or 
time  of  sale,  and  took  no  action  whatever  In 
regard  to  the  notice  or  proposed  sale,  we  thinlc 
this  omission  and  silence  amounted  to  a  waiver 
of  objection  on  this  Bcot«^  and  that  they  can- 
not now  be  heard  to  complain  that  the  place 
was  unreasonable.  See  Metcalf  ▼.  Wllliama, 
144  Mass.  452,  455,  11  N.  H.  70a  The  fact 
that  there  was  only  one  bidder  does  not  render 
the  sale  invalid.  Learned  y.  Geer,  139  Mass. 
31,  29  N.  E.  215.  On  the  facts  reported,  the 
sale  was  valid,  and  the  plaintiff  is  entitied  to  a 
decree  in  bis  &vor.    Decree  for  the  plaintiff. 


(US  Mara.  419) 
HANSCOM  et  aL  t.  CITY  OF  LOWHLU 

(Supreme  Judicial  Ooort  of  Massachusetts. 
Middlesex.     Feb.  29,  1896.) 

Constitutional  Law— Aid  of  Tbxtilk  Schools. 

1.  St.  1895,  c  475,  authorizing  manufactur- 
ing cities  to  appropriate  money  in  aid  of  textOa 
schools,  construed  with  Const  pt.  2,  c.  6,  |  2,  en- 
joining the  legislature  to  encourage  manufac- 
tures, is  constitutional. 

2.  A  dty  authorized  by  statute  to  appropri- 
ate money  in  aid  of  a  textile  school  may  mate 
snch  appropriation,  though  persons  from  else- 
where be  members  or  trustees  of  the  corpora- 
tion by  which  such  school  was  established,  or  be 
admitted  to  be  taught  therein. 

Case  reserved  from  supreme  Judicial  coiiit, 
Middlesex  county. 

Petition  by  10  taxpayers  of  the  city  of  Low- 
ell against  the  defendant  city,  to  restrain  the 
payment  of  $25,000  appropriated  by  the  city 
council  of  Lowell  to  be  paid  to  the  trustees 
of  the  Lowell  Textile  SchooL  The  money 
was  voted  under  the  provisions  of  St.  1895, 
c.  475,  to  the  effect  that  citizens  of  cities  in 
which  certain  conditions  exist  may  associate 
themselves  together,  by  agreement  in  writ- 
ing, for  the  purpose  of  establishing  and 
maintaining  a  textile  school;  and  that  any 
city  in  which  such  a  cori>orati(xi  is  organ- 
ized may  appropriate  and  pay  to  such  corpo- 
ration a  sum  of  money,  not  to  exceed  $25,000. 
Petition  dismissed. 

F.  W.  Qua,  City  Sol.,  and  Frederick  Law- 
ton,  for  defendants.  John  J.  Pickman,  for 
petitioners. 

ALLEN,  J.  The  establishment  of  a  textile 
school  in  a  large  manufacturing  city  may  be 
of  such  special  and  direct  benefit  to  the  city 
as  to  warrant  the  appropriation  by  it  of  a 
sum  of  money  in  aid  of  the  school,  although 
persons  from  elsewhere  may  be  members  or 
trustees  of  the  corporation,  or  may  be  admit- 
ted to  be  taught  therein.  It  is  In  aid  of 
manufactures,  which  the  constitution  (part 
2,  c  6,  f  2)  enjoins  the  legislature  to  encout^ 
age;  and  the  statute  (St  1895,  c.  475)  falls 
within  the  doctrine  of  Merrick  v.  Inhabitants 
of  Amherst,  12  Allen,  500,  and  is  constitution- 
aL  See  also  Jenkins  v.  Inhabitants  of  Ando- 
ver,  103  Mass.  94, 103.    Petition  dismissed. 
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OROWIiBT  T.  OUTTINO  et  aL 

(Supreme  Judicial  Conrt  of  Massachtuetts. 
Essex.     March  2.  1886.) 

HaSTBR  AKD  SeBTANT — SCPBSIKTKNDBKT — ^IimJBT 
TO  BiBTANT, 

1.  A  foreman  who  does  bat  a  slight  amount 
of  manaal  labor  is  a  superintendent,  and  not  a 
fellow  seryant,  of  the  worlauen  under  him. 

2.  In  the  absence  of  contributory  negligence, 
a  master  is  liable  for  an  injury  caused  to  a  serr- 
ant  by  the  tailing  of  a  heavy  stone  while  being 
hoisted  by  a  derrick,  under  direction  of  a  superin- 
tendent, by  reason  of  the  slipping  of  the  nooks 
from  the  sides  of  the  stone,  where  it  is  ^own 
that  holes  were  not  drilled  In  the  stone  for  the 
hooka,  as  was  proper,  and  that  the  superintend- 
ent himself  directed,  and  assisted  in,  fastening 
the  hooks  to  the  stone. 

8.  A  serrant  who  b  directed  by  his  super- 
intendent to  steady  a  stone  which  is  being  hoist- 
ed is  not,  as  a  matter  of  law,  guilty  of  nefili- 
Snce  in  doing  so,  in  a  proper  manner,  havmg 
e  right  to  assume  that  the  stone  ia  properly 
fastened. 

Report  from  superior  court,  Bssex  connty; 
Henry  K.  Braley,  Judge. 

Action  by  Patrick  Orowley  against  O.  E. 
Cutting  and  others,  partners  as  Cutting,  Batd- 
well  A  Co.    Judgment  for  plaintiff. 

Chas.  A.  De  Oonrcy  and  Walter  Oonlson, 
for  plalntifl.  Henry  B.  Fales  and  Stephen 
B.  Tyng,  for  defendants. 

LATHROP,  J.  This  is  an  action  of  tort, 
nnder  St  1887,  c.  270,  for  injuries  sustained 
by  the  plaintiff  while  In  the  defendants'  em- 
ploy. The  case  was  tried  in  the  superior 
court  on  the  second  count  of  the  declaration, 
which  alleges  that  the  Injury  was  caused  by 
the  negligence  of  one  McDonald  (a  foreman 
Intrusted  with  and  exercising  superintend- 
ence over  the  plaintiff,  whose  sole  or  princi- 
pal duty  was  that  of  superintendence)  in  su- 
perintending the  moving  of  a  rock  by  means 
of  a  derrick.  After  a  verdict  for  the  plain- 
tiff, he  was  allowed  to  file  another  count.  In 
which  the  injury  was  alleged  to  be  caused  by 
the  negligence  of  one  Barr,  who  was  also  al- 
leged to  be  a  person  intrusted  with,  and  ex- 
ercising superintendence,  whose  sole  or  prin- 
cipal duty  was  that  of  superintendence.  By 
the  terms  of  the  report  on  which  the  case 
comes  before  us,  and  which  contains  a  tran- 
script of  the  evidence,  judgment  is  to  be  en- 
tered on  the  verdict  for  the  plaintiff.  If,  on 
the  evidence,  be  is  entitled  to  go  to  th6  jury 
on  either  count;  otherwise,  judgment  for  the 
defendant 

At  the  time  of  tbe  accident,  the  defendants 
were  building  a  mill  in  Andover.  Barr  was 
the  general  superintendent  of  the  woife,  and 
McDonald  was  a  foreman,  bavlng  charge  of 
a  gang  of  men  occupied  in  lowering,  by  means 
of  a  dcTlck,  the  foundation  stones  into  a 
trench  dug  to  receive  them,  and  In  laying  the 
stones.  The  stone  which  caused  the  Injury 
was  selected  by  McDonald,  and  was  lowered 
towards  the  trench  by  means  of  iron  dogs  at- 


tached to  the  boom  of  the  derrick.  When  low- 
ered. It  was  found  to  be  too  large  to  go  IntO' 
tbe  trench.  McDonald  broke  off  a  piece  of 
it,  and  gave  an  order  to  hoist  the  stone. 
While  the  stone  was  being  hoisted,  tbe  plain- 
tiff received  an  order  to  steady  it  as  It  was 
twinging.  This  wder  was  given  by  McDon- 
ald, according  to  the  plaintiffs  testimony, 
or  by  Barr,  according  to  the  evidence  put  In 
by  the  defendants.  The  plalntifl  put  his 
hand  <hi  the  side  of  the  stone,  as  he  testi- 
fied, or  imdemeath  the  stone,  as  a  witness 
for  the  defendants  testified.  When  the  stone 
was  five  or  six  inches  above  the  ground,  the 
dogs  slipped  off,  and  the  stone  fell,  crushing 
one  or  more  fingers  of  the  plaintiff. 

While  there  is  no  doubt  from  the  evidence 
tliat  McDonald  did  some  manual  labor,  it 
clearly  appears  that  this  was  but  slight,  and 
the  jury  would  be  warranted  In  finding  that 
his  prlnclijal  duty  was  that  of  superintend- 
ence. Malcolm  T.  Fuller,  152  Mass.  160,  2S 
N.  B.  83.  There  was  also  evidence  that  the 
cause  of  the  fall  of  the  stone  was  the  negli- 
gence of  McDonald  while  In  the  exercise  of 
superintendence.  The  stone  was  a  large  one, 
weighing  between  3,500  and  4,000  iKtnnds. 
There  was  evidence  that  such  a  stone  should 
have  had  holes  drilled  in  it,  into  which  the 
points  of  the  dogs  could  be  Inserted,  and  that 
this  was  not  done.  McDonald  was  by  tbe 
stone  at  the  time  the  doga  were  put  on  it, 
and.  Indeed,  put  one  of  them  on  himself.  The 
jury  might  well  say  that  he  should  have  or- 
dered holes  to  be  drilled,  and  that  his  neg- 
lect in  giving  such  a  direction  was  the  cause 
of  the  accident  See  Hahoney  v.  Railroad 
Co.,  160  Mass.  573,  36  N.  B.  588;  McPhee  v. 
Scully,  163  Mass.  216,  39  N.  B.  1007. 

Whether  the  plaintiff  was  in  the  exercise 
of  due. care  was  for  the  jury.  The  plaintiff 
was  ordered  to  steady  the  stone.  If,  as  he 
testified,  he  placed  his  hand  on  the  side  of 
the  stone,  we  cannot  say,  as  matter  of  law, 
that  he  was  careless.  The  stone  at  that  time 
was  ascending,  and  he  bad  no  reason  to  sup- 
IK>se  that  It  was  going  to  fall,  and  had  a  right 
to  rely  upon  the  presumption  that  it  was 
properly  fastened.     See  cases  above  cited. 

While  Barr  was  where  he  could  see  what 
was  going  on,  it  does  not  appear  that  he  gave 
any  directions,  except  to  tell  McDonald  some 
time  before  to  lay  the  stones  that  afternoon, 
unless  he  directed  the  plaintiff  to  steady  the 
stone.  The  evidence  as  to  this  came  from  a 
witness  for  the  defendants.  If  the  jury  be- 
lieved the  evidence  for  the  plaintiff,  Barr 
was  a  mere  spectator  at  the  time,  and  took 
no  ijart  in  directing  the  lowering  of  the 
stones,  or  In  their  manner  of  fastening.  This 
was  left  to  McDonald,  who,  so  far  as  the 
work  at  the  derrick  is  concerned,  must  be 
considered  a  superintendent,  within  the  stat- 
ute. 

According  to  the  terms  of  the  report,  the 
plaintiff  is  entitled  to  judgment  on  the  ver- 
dict 
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(16S  Mass.  364) 

SULLIVAN  ▼.  ARCAND  et  al. 

(Snpreme  Judicial  Court  of  Massachusetts. 

Bristol.     Feb.  29,  1896.) 

Writtbji    Quarantt — Faboi.  Evidssce— Exobp- 
Tios  TO  Auditor's  Refobt. 

1.  On  an  issue  as  to  wliether  a  guaranty  "to 
hold  myself  responsible  for  all  goods  bought  by 
G.  of  S."  was  a  continuing  guaranty,  or  was 
confined  to  the  single  purchase  made  at  the  time 
it  was  given,  it  is  competeut  to  show  the  nature 
of  the  contract  between  (3.  and  S.,  if  known  to 
the  guarantor. 

2.  Questions  of  law  arising  on  a  refusal  of 
the  trial  court  to  recommit  an  auditor's  report 
on  the  ground  that  material  facts  were  found 
npon  incompetent  testimony  cannot  be  consider- 
ed by  the  suprema  court  unless  an  exception  waa 
taken  at  the  time 

Eixceptlona  from  Baperior  court,  Bristol 
county;  Edgar  J.  Sherman,  Judge. 

Action  by  Mark  A.  Sullivan  against  Ueorge 
B.  Arcand  and  others  to  recover  on  a  written 
guaranty.  There  was  a  verdict  for  plalntiS, 
and  defendants  bring  exceptions.  Exceptions 
oyermled. 

J.  W.  Cummlngs  and  E.  Hlgginson,  for 
plaintiff.  Hugo  A.  Dubuque,  for  defend- 
ant& 

FIELD,  G.  J.  The  guaranty  sued  on  is  un- 
doubtedly ambiguous.  It  Is  as  follows: 
"FaU  River,  March  17th,  1880.  I  hereby 
agree  to  hold  myself  responsible  for  all  goods 
bought  by  A.  P.  Gagnd  of  Mark  A.  Sullivan. 
George  E.  Arcand."  For  the  purpose  of 
showing  what  this  guaranty  means  It  was 
competent  to  show  the  facts  known  to  the 
parties  with  reference  to  which  the  guaranty 
was  given.  It  appears  from  the  auditor's  re- 
port that  the  plaintiff  was  a  wholesale  and  re- 
tall  dealer  in  painters'  supplies  in  Fall  River; 
that  A.  P.  Gagne,  In  March,  1890,  went  into 
business  as  a  painter;  that  a  few  days  be- 
fore March  17th  the  defendant  Gagn6  and 
the  plaintiff  bad  an  Interview  relating  to 
the  plaintiff's  furnishing  Gagn6  with  goods; 
that  the  plaintiff  agreed  to  furnish  them 
If  the  defendant  would  guaranty  payment; 
that  In  pursuance  of  such  an  arrangement 
the  defendant  signed  the  guaranty  declar- 
ed on;  and  that,  after  the  guaranty  was 
signed,  the  plaintiff,  on  March  17,  1890,  and 
from  time  to  time  up  to  July  18,  1890,  fur- 
nished Gagnd  with  goods.  On  March  17, 
1890,  Gagn6  ordered  goods  to  the  amount  of 
$210,  and  afterwards  gave  other  orders,  all 
of  which  were  filled.  Gagn6  paid  something 
on  account,  but  there  was  a  balance  remain- 
ing unpaid.  The  defendant  "was  notified  by 
plaintiff's  clerk  of  the  condition  of  Gagnfi's  ac- 
count while  the  bill  was  being  run  up."  Up- 
on the  question  whether  the  guaranty  should 
be  construed  as  a  continuing  guaranty  or  as 
confined  to  the  single  purchase  of  goods  by 
Gagne  on  March  17th,  the  fact  that  GagnS,  as 
a  painter,  desired  to  purchase  goods  to  be 
used  in  his  business,  which  was  known  to  the 
defendant,  seems  to  us  competent  evidence, 
and  it  is  fairly  to  be  inferred  from  the  audi- 


tor's report  that  It  was  nndersto6d  that  tbe 
purchases  were  to  b)e  made  from  Qme  to 
time  as  Gagn6  might  need  the  goods  in  his 
business.  The  guaranty  is  a  contract  collat- 
eral to  the  contract  or  contracts  made  between 
the  plaintiff  and.  Gagn^,  and  what  the  con- 
templated contract  or  contracts  between  them 
were.  If  known  to  the  parties  to  this  suit.  Is, 
as  between  such  i)arties,  a  fact  with  refer- 
ence to  which  the  gniaranty  was  given.  In- 
terpreting the  guaranty  with  reference  to  the 
facts  found  by  the  auditor,  although  the  case 
Is  a  close  one,  we  think  that  tbe  court  right- 
ly held  that  it  was  a  continuing  guaranty.  At 
the  time  the  guaranty  was  given  no  goods  had 
been  bought,  and  the  guaranty  may  be  held 
to  cover  all  goods  which  might  be  boagtat. 
Melendy  v.  Capen.  120  Mass.  TfZ;  Bent  r. 
Hartshorn,  1  Mete.  (Masa)  24;  Stoops  t. 
Smith,  100  Mass.  63;  Hotehklss  t.  Bamea,  34 
Conn.  27;  Heffleld  v.  Meadows,  L.  R.  4  O.  P. 
695;  Bank  v.  Myles,  73  N.  Y,  335;  Brandt, 
Bur.  I  156  et  seq. 

We  Infer  from  the  ezceptlons  that  before 
the  trial  the  defendant  filed  a  motion  to  re- 
commit the  auditor's  report,  for  the  alleged 
reason,  among  others,  that  the  auditor  bad 
misinterpreted  the  guaranty,  and  had  wrong- 
ly admitted  oral  evidence  to  control  or  mod- 
ify its  meaning,  and  that  this  motion  was  de- 
nied. At  the  trial  the  plaintiff  offered  the 
auditor's  report  In  evidence,  to  which  the  de- 
fendant objected  for  the  same  reasons,  and 
the  court  admitted  It,  and  the  defendant  ex- 
cepted. The  auditor's  report  was  tbe  only 
evidence  In  the  case.  The  practice,  when  It 
appears  that  an  auditor  has  found  material 
facts  upon  Incompetent  evidence.  Is  shown  In 
Collins  V.  Wlckwire,  162  Mass.  143,  3S  N.  E. 
365,  and  in  cases  there  cited.  If  It  be  as- 
sumed that  on  a  motion  seasonably  made  be- 
fore the  trial  to  recommit  an  auditor's  report 
upon  the  ground  that  certain  material  facts 
have  been  found  by  the  auditor  upon  incompe- 
tent evidence,  tbe  moving  party.  If  It  so  ap- 
pears, has  the  right  to  have  the  report  re- 
committed or  discharged,  or  the  facts  so  found 
stricken  from  the  report.  We  think  that  if  the 
motion  is  denied  an  exception  to  this  action  of 
the  court  should  be  taken  at  the  time  If  the 
party  desired  ultimately  to  bring  before  this 
court  any  questions  of  law  which  may  arise 
upon  the  denial  of  the  motion.  That  was  not 
done  in  this  case.  If  the  ground  of  objection 
to  the  report  appears  on  the  face  of  the  re- 
port, the  party  may  request  suitable  rulings 
at  the  trial.  The  auditor's  report  recites  that 
"against  defendant's  objection  plaintiff  was 
allowed  to  produce  evidence  tending  to  prove 
that  It  was  the  understanding  of  the  parties 
that  this  [the  guaranty]  should  apply  to  fu- 
ture advances."  But  we  do  not  know  what 
this  evidence  was.  If  It  was  only  evidence 
of  the  arrangement  made  between  the  plain- 
tiff and  Gagn6  with  reference  to  the  pur- 
chase of  goods  by  GagrnS,  we  think  It  was 
competent.  It  also  appears  In  the  report  that 
for  the  same  purpose  "plaintiff's  counsel  waa 
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allowed  to  ask  plaintiff  dnring  liis  examina- 
tion, "What  was  the  talk  between  Mr.  Arc- 
and  and  you  about  GagnS's  buying  goods  and 
Arcand's  becoming  responsible  for  them?' " 
to  which  defendant  objected.  We  do  not 
know  what  the  answer  was,  but,  If  the  plain- 
tiff answered  that  Gagn6  proposed  to  buy  the 
goods  of  him  from  time  to  time,  to  be  used  In 
his  business,  and  that  the  plaintiff  had 
agreed  to  furnish  them  If  the  defendant 
would  guaranty  payment,  we  think  the  evi- 
dence was  competent.  We  do  not  know  that 
the  auditor  admitted  any  Incompetent  evi- 
dence. We  are  of  opinion  that  the  exceptions 
should  be  overruled.    Exceptions  overruled. 


(165  Mass.  443) 

ADASKBN  V.  GILBERT. 

(Snpnme  Judicial  Comi:  of  MaasachusettB. 

Hampden.     March  2,  1896.) 

Kabtbr  and  Sskvant  —  Injubt   of   Bcrvaxt  — 
Fall  of  Staoino  —  Supbbintbxdeitt. 

1.  A  master  Is  not  liable  for  an  injury  to  a 
workman,  who  was  a  painter,  caused  by  his  fall 
from  a  staging  by  reason  of  the  breaking  or  slip- 
ping of  a  rope  which  held  It,  where  the  injured 
man  and  his  fellow  workmen  who  were  with  him 
on  the  staging  pnt  it  together  themselves,  each 
selecting  his  own  rope  &om  a  supply  furnished 
Inr  the  employer,  ana  there  is  no  evidence  that 
the  materials  so  furnished  were  defective. 

2.  A  temporary  gtaging,  made  of  a  ladder 
with  boards  laid  on  it  and  held  up  by  ropes,  which 
is  pnt  together  by  the  workmen  when  needed, 
doea  not  come  within  the  definition  of  "ways, 
works,  or  machinery"  the  defective  condition  of 
which  renders  the  employer  liable  for  an  injury 
resnlting  to  a  workman  when  due  to  negligence, 
under  Laws  1887,  c.  270,  §  1. 

8.  A  workman  who  doea  the  same  work  as 
others  and  receives  the  same  pay  is  not  a  "super- 
intendent," who  is  made  a  vice  principal  under 
Iiaws  1887,  c.  270,  {  1,  though  he  acts  as  a  fore- 
man. 

Exceptions  from'  snperlor  court,  Hampden 
county;  Justin  Dewey,  Judge. 

Action  by  Rebekah  Adasken,  as  adminis- 
tratrix, against  Timothy  W.  Gilbert  Ver- 
dict directed  for  defendant,  and  plaintiff  ex- 
cepts.    Exceptions  overruled. 

Daniel  E.  Leary,  for  plaintiff.  William  H. 
Brooks  and  William  Hamilton,  for  defend- 
ant 

LATHROP,  J.  ThU  Is  an  action  of  tort 
for  personal  injuries  sustained  by  the  plain- 
tiff's Intestate  while  in  the  employ  of  the 
defendant  There  are  four  counts  In  the 
declaration,— one  at  common  law,  and  the 
others  either  under  St.  1887,  c.  270,  or  under 
that  act  as  amended  by  St  1802,  c  260,  S  1. 
No  question  of  pleading  is  raised,  nor  was 
the  plaintiff  required  to  elect  under  which 
count  she  would  proceed.  The  question  be- 
fore us  is  whether  there  was  any  evidence  on 
which  the  plaintiff  was  entitled  to  go  to  the 
Jury,  the  presiding  Justice  having,  at  the 
close  of  the  evidence  for  the  plaintiff,  direct- 
ed a  verdict  for  the  defendant  The  excep- 
tions state  that  the  plaintltT's  intestate  was 
»  painter,  and  had  learned  the  trade  in  Rus- 


sia, and  had  worked  at  that  business  in  Ru» 
sla,  in  Connecticut  and  in  Springfield.  In 
the  latter  place  he  had  worked  for  the  de- 
fendant three  seasons  or.  more.  At  the  time 
of  the  accident  he  was  engaged  In  painting 
tbe  outside  of  a  large  building  in  Spring- 
field, having  worked  on  the  Job  about  two 
weeks.  He  worked,  with  two  other  persons, 
on  a  staging,  which  consisted  of  a  ladder 
about  30  feet  long,  which  had  boards  placed 
along  the  rungs.  The  ladder  was  held  by 
three  falls  of  rope,  each  attached  to  the 
roof  of  the  bnilding  by  a  hook.  There  was 
a  fall  at  each  end  of  the  ladder  and  one 
In  the  center.  The  staging  was  raised  and 
lowered  by  means  of  ropes  running  through 
pulleys  In  these  falls.  There  were  also  three 
ropes,  each  three-eighths  of  an  inch  thick, 
running  from  the  ladder  to  the  building, 
which  served  to  steady  it,  a  rope  being  at 
each  eai  of  the  ladder  and  one  in  the  mid- 
dle. Tbe  evidence  leaves  It  very  imcertain 
as  to  how  the  accident  happened.  There  was 
some  evidence  that  the  rope  which  fastened 
the  end  of  the  ladder  on  which  the  intes- 
tate was  sitting  to  the  bnilding  either  broke 
or  slipped;  that  the  staging  swung  outward, 
and  the  Intestate  fell  to  the  ground,  and  re- 
ceived injuries  from  which  he  soon  after- 
wards died.  There  was  other  evidence  that 
the  staging  was  about  to  be  lowered,  and 
tliat  the  rope  at  the  end  of  the  ladder  was 
not  fast  to  the  building,  when  the  Intestate 
rose  up  and  lost  his  balance  and  fell  over. 
Taking  tbe  view  most  favorable  to  the  plain- 
tiff, and  assuming  that  the  rope  broke,  or 
that  the  knot  slipped,  we  are  of  opinion  that 
enough  has  not  been  shown  to  entitle  the 
plaintiff  to  recover.  Tbe  testimony  la  un- 
contradicted that  the  three  men  put  the 
staging  together,  and  each  man  selected  his 
own  roi>e;  that  the  rope  which  broke  or 
slipped  was  a  new  one,  and  appeared  plenty 
strong  enough  for  that  place.  There  Is  no 
evidence  that  tbe  defendant  did  not  furnish 
a  sufilcient  supply  of  proper  ropes  at  the 
place  from  which  these  were  taken.  Carroll 
y.  Telegraph  Co..  160  Mass.  152,  35  N.  E. 
456,  and  cases  cited.  Under  these  circum- 
stances, the  mere  fact  that  the  rope  broke 
is  not  enough  to  show  that  the  defendant 
was  guilty  of  negligence.  There  was  no  evi- 
dence of  any  defect  In  it  for  whldi  he  ought 
to  be  held  answerable.  Allen  v.  Iron  Co., 
160  Mass.  557,  36  N.  E.  581;  KaUeck  v. 
Deerlng,  161  Mass.  469,  37  N.  E.  450.  As 
there  was  no  evidence  that  the  defendant  un- 
dertook to  furnish  the  staging  as  a  completed 
structure,  but  intrusted  the  making  of  it  to 
the  Intestate  and  his  fellow  servants,  the 
defendant  Is  not  liable  if  there  was  any  de- 
fect in  the  rope.  Kelley  v.  Norcross,  121 
Mass.  508:  Colt  v.  Richards.  123  Mass.  484; 
KlUea  v.  Faxon,  125  Mass.  485;  Hoppln  v. 
Worcester,  140  Mass.  222,  2  N.  B.  779;  Mc- 
Klnnon  v.  Norcross,  148  Mass.  633,  20  N.  E. 
183;  Kennedy  v.  Spring,  160  Mass.  203,  35 
N.  E.  779.     On  the  count  at  common  law  we 
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are  tbwefore  of  opinion  that  tbe  plaintiff  Is 
not  entitled  to  recover. 

The  counts  under  St  1887  proceed  upon 
two  grounds:  First,  that  the  staging  was  a 
part  of  the  ways,  works,  or  machinery;  and, 
secondly,  that  one  Hbsford  was  a  superin- 
tendent A  temporary  staging  of  this  kind 
is  not  within  the  term  "ways,  works,  or 
machinery,"  in  the  statute.  Lynch  ▼.  Allyn, 
160  Mass.  248,  35  N.  E.  650;  Burns  v.  Wash- 
bum,  160  Mass.  457,  36  N.  E.  199;  CarroU  v. 
WlUcntt  163  Mass.  221,  39  N,  B.  1016. 

The  remaining  ground  upon  which  the 
plaintiff  seeks  to  recover  is  that  there  was 
negligence  on  the  part  of  Hosford,  and  that 
he  was  a  person  intrusted  with  and  exercis- 
ing superintendence,  whose  sole  or  principal 
duty  was  that  of  superintendence.  We  need 
not  stop  to  consider  whether  there  was  any 
evidence  of  negligence  on  Hosford's  part 
which  contributed  to  the  accident,  nor  wheth- 
er the  directions  he  gave  as  to  lowering 
the  staging,  and  on  the  day  before  the  ac- 
cident telling  a  friend  of  the  Intestate,  who 
was  talking  to  him,  to  stop,  can  be  call- 
ed sui>erlntendence,  as  we  find  no  evidence 
which  would  have  warranted  the  Jury  in 
finding  that  his  sole  or  principal  duty  was 
that  of  superintendence.  So  far  as  the  evi- 
dence goes,  it  shows  that  Hosford  was  em- 
ployed on  the  job  as  a  common  painter,  re- 
ceiving the  same  pay  as  the  other  two  men, 
and  doing  the  same  work.  Cashman  v.  Chase, 
156  Mass.  342.  31  N.  E.  4;  Shepard  v.  Rail- 
road Co.,  168  Mass.  174,  33  N.  B.  508;  O'Brien 
V.  Bldeout.  161  Mass.  170,  30  N.  B.  792; 
Dowd  V.  Railroad  Co.,  162  Mass.  185,  38  N. 
B.  440:  O'Nell  v.  O'Leary,  164  Mass.  387, 
41  N.  B.  662.     Exceptions  overruled. 


(!$&  Uaae.  Oi) 

COMMONWEALTH  v,  RUBIN  et  aL 

(Supreme  Jadldal  Court  of  Massachusetts. 

Middlesex.     March  2,  1896.) 

LARCSMT  — TBB8PA88— CONVBBSIOX  BT   BjlILBB — 

Vbkob. 

1.  Defendants  induced  a  servant  to  deliver 
a  horse  belonging  to  hk  master  (which  he  had 
in  his  possession)  to  them,  under  an  agreement 
that  they  should  deliver  it  to  the  master;  but,  in- 
stead, they  soon  thereafter  converted  it  to  tiieir 
own  nse.  Beld,  that  a  conviction  for  larceny 
was  warranted,  as  the  conversion,  followiog  hard 
upon  the  receipt,  warranted  the  jury  in  finding 
that  the  intent  at  the  time  of  the  receipt  was  to 
convert  the  horse. 

2.  A  person  stealing  an  article  in  one  county, 
and  bringing  it  into  another,  may  be  convicted 
of  larceny  in  the  latter  county. 

Exceptions  from  superlOT  court,  Middle- 
sex coimty;   Robert  R.  Bishop,  Judge. 

Louis  Rubin  and  another  were  convicted 
of  larceny,  and  except    Overruled. 

Fred  N.  Wler,  DIst  Atty.,  for  the  Com- 
monwealth.   A.  T.  Johnson,  for  defendants. 

HOLMES,  J.  The  defendants  have  been 
convicted  on  a  count  for  larceny  of  a  horse, 
the  property  and  In  the  possession  of  one 


PeiUns,  in  Natlck,  in  the  county  of  Middle- 
sex. The  question  presented  by  the  excep- 
tions is  whether  the  evidence  Justified  a  coa- 
vlctlon.  The  horse  had  been  bought  for 
Perkins,  and  a  boy  had  been  engaged  by 
Perkins's  servant  to  take  it  from  the  sale 
stable  In  Boston  to  Framingham.  On  his 
way  the  boy  fell  in  with  the  defendants, 
driving,  and  they  took  him  into  their  wagon.. 
While  driving  they  said  they  would  delly- 
ee  the  horse  for  him.  He  assented.  They 
paid  him  what  he  was  to  receive  from  Per- 
kins, and  be  left  the  horse  with  them,  at 
Wellesley,  in  the  county  of  Norfolk.  The 
defendants  misappropriated  the  horse,  wblcb 
afterwards  was  found  on  their  premises  at 
Natlck.    The  boy  was  Innocent 

If  the  boy  had  converted  the  horse.  Inas- 
much as  It  had  been  delivered  to  him  by  a 
third  person,  and  had  not  reached  its  des- 
tination, the  offense  would  not  have  been 
larceny,  by  reason  of  the  ancient  anomaly 
sanctioned  by  Com.  t.  King,  9  Cush.  284, 
and  explained  In  Com.  v.  Ryan,  165  Mass. 
523,  30  N.  E.  364.  But  that  is  in  consequence 
of  the  ambiguous  attitude  of  the  law 
towards  his  custody,  which  prevents  It  from 
regarding  his  conversion  as  a  trespass. 
There  is  no  sncb  trouble  when  a  third  per- 
son converts  the  chatteL  It  is  larceny  equal- 
ly when  he  takes  the  thing  from  a  bailee, 
from  a  servant  or  from  the  owner  himself. 
Com.  V.  O'Hara,  10  Gray,  469;  Com.  v.  Law- 
less, 103  Mass.  425;  Com.  ▼.  Sullivan,  104 
Mass.  552.  Of  course,  the  title  had  passed 
to  Perkins,  and,  for  most  purposes,  the  pos- 
session, also;  and,  this  being  so,  either 
there  Is  no  question  of  pleading  or  variance, 
or  the  statute  disposes  of  it  If  a  larceny  is 
proved.    Pnb.  St  c.  214,  {  14. 

But  the  horse  was  delivered  to  the  defend- 
ants, and  the  question  remains  whether 
their  conduct  falls  under  any  recognized  ex- 
ception to  the  requirement  of  a  taking  by 
trespass.  One  such  exception  is  when  the 
possession  of  a  chattel,  but  not  the  title,  is 
gained  by  a  trick  or  fraud,  with  Intent  to 
convert  It  Com.  v.  Barry,  124  Mass.  325; 
Com.  y.  Lannan.  153  Mass.  287,  289,  26 
N.  E.  858.  It  may  be  assumed  that  accept- 
ance of  a  chattel  upon  a  contract  or  prom- 
ise, with  Intent  not  to  carry  out  the  iwwn- 
Ise,  but  to  convert  the  chattel,  is  within  this 
exception.  Com.  v.  Barry,  supra:  2  Blsh. 
Cr.  Law  (8th  Ed.)  <  813.  So  that  the  qaes- 
tlcn  Is  narrowed  to  whether  there  was  any 
evidence  of  intent  at  the  time  when  the 
defendants  rec^ved  the  horse,  the  only  fact 
bearing  upon  the  matter  being  what  they  did 
shortly  afterwards.  This  has  l>een  settled, 
so  far  as  precedent  can  settle  It  from  very 
early  days,  although  the  principle  has  been 
disguised  in  an  arbitrary  seeming  form. 
The  rule  that  if  a  man  abuse  an  authority 
given  him  by  the  law,  he  becomes  a  tres- 
passer ab  initio,  although  now  it  looks  like 
a  mle  of  substantive  law,  and  Is  limited  to 
a  certain  class  of  cases,  in  its  origin  was 
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«ail7  a  role  of  evidence  by  whlcb,  when  such 
rules  were  tew  and  rude,  tbe  original  In- 
tent waa  presumed  oencluslTely  from  the 
subsequent  conduct  It  seems  to  have  ap- 
plied to  all  cases  where  intent  was  of  im- 
portance. HIU,  J.,  In  T.  B.  11  Hen.  IV.  p. 
75,  pL  16;  13  Edw.  IV.  p.  9,  pL  5;  Six  Car^ 
penters'  Case,  8  C<Ae,  1^,  a,  b;  See  Y.  B. 
9  Hen.  VL  p.  29,  pL  34.  Compare,  aa  to 
burglary,  1  Hale,  P.  O.  659,  500;  1  Starkle, 
Cr.  PL  177;  2  East,  P.  a  509,  510,  514. 
This  rule  was  mentioned  In  the  well-known 
case  in  which  it  was  decided  that  a  carrier 
breaking  bulk  is  guilty  of  felony  (Y.  B.  13 
Edw.  IV.  p.  9,  pL  5),  and  in  the  time  of  Charles 
n.,  even  was  thought  to  explain  the  deci- 
sion there  (J.  KeL  81,  82).  It  is  true  that 
this  explanotlcMi  hardly  can  be  accepted.  2 
East,  P.  C.  69S.  It  was  repudiated  by  the 
judges  who  decided  the  case.  But  seeming- 
ly the  reason  for  the  repudiation  was  that 
at  that  time  the  Intent  of  the  bailee  was 
supposed  to  be  always  immaterial,  and  that 
«s  yet,  and,  indeed,  as  late  as  Lord  Coke 
and  Lord  Hnle,  no  exception  had  been  made 
to  the  general  rule  that  delivery  by  the  owi>- 
er  prevunts  a  conversion  from  being  felony. 
Y.  B.  IB  Edw.  IV.  p.  9,  pL  0.  See  8  Coke, 
146b;  1  Hale,  P.  (X  504;  T.  B.  12  Edw.  IV. 
p.  8.  pL  20;  21  Edw.  IV.  pp.  19,  75,  76.  Prob- 
ably the  first  suggestion  that  intent  can  be 
imiwrtant  when  there  Is  a  bailment  is  in 
J.  Kel.  81,  82,  Just  cited.  Since  the  law  has 
changed,  or  has  been  developed,  the  Car- 
rier's Case  sometimes  has  tended  to  make 
confusion.  2  East,  P.  C.  695,  {  116.  Tbe 
rule  as  to  trespass  ab  initio,  in  its  technical 
form,  becMce  ossified,  and  was  not  extended 
to  new  cases  in  which  intent  was  held  ma- 
terlaL  To  this  day  it  does  not  apply  to  bail- 
ments, and  there  are  many  cases  In  the  past 
where  the  Intent  of  the  bailee  was  open  to 
question,  but  was  not  tried;  e.  g.  Raven's 
Cose,  J.  KeL  24;  Tunnard's  Case,  2  East, 
P.  C.  687,  694.  But,  since  it  has  been  setUed 
that  the  intent  may  I>e  decisive  as  to  larceny, 
the  lees  extreme  and  more  rational  propo- 
sition which  led  to  the  technical  rule,  name- 
ly, that  the  subsequent  conduct  is  some 
evidence  of  the  original  Intent,  has  been 
acted  on  frequently  In  England,  fay  leaving 
the  case  to  the  jury  when  the  whole  evi- 
dence consisted  of  an  ambiguous  receipt,  and 
a.  SQbseqnent  conversion.  J.  Kd.  81,  82; 
Pear's  Case,  2  East,  P.  C.  685,  687;  Charle< 
wood's  Case,  1  Leach  (4th  Ed.)  409;  s.  c  2 
East,  P.  G.  689;  Leigh's  Case,  Id.  694;  s.  c. 
1  Leach  (4th  Ed.)  411,  note  a;  Armstrong's 
Case,  1  Lewln,  195;  Spence's  Case,  Id.  197; 
Rex  T.  Gilbert,  1  Moody,  185;  Queen  v. 
Cole,  2  Cox,  C^.  Cos.  340.  See,  also.  Chls- 
ser's  Case,  T.  Raym.  275,  276,  and  2  East, 
P.  C.  697,  citing  2  M.  S.  Sum.  Cases  like 
those  mentioned  In  1  Hawk.  P.  C.  bk.  1, 
c  33,  "Larceny,"  (  10,  of  a  watchmaker 
eteallng  a  watch  delivered  to  him  to  clean, 
and  the  like,  cannot  be  explained  on  the 
sronnd  suggested,— that   the   possession   re- 


mains in  the  owner,— but  tt  would  seem 
most  be  accounted  for  on  the  same  ground 
as  the  last    See  2  East,  P.  C.  683,  684>  c  IS, 

f  iia 

In  the  case  at  bar  the  conversion  followed 
hard  upon  the  receipt  of  the  horse,  and  the 
inference  is  not  unnatural  that  the  intent 
existed  from  the  beginning,  as  it  is  proved 
to  have  existed  a  very  ^ort  time  after- 
wards. There  is  the  less  cause  for  anxiety 
upon  the  point,  in  view  of  the  merely  tech- 
nical distinction  between  larceny  and  em- 
bezzlement 

Of  course,  if  tbe  defendants  received  iM 
horse  with  felonious  intent  in  Norfolk,  and 
carried  it  away  into  Middlesex,  they  ooold 
be  Indicted  in  the  latter  conntT. 

Exceptions  overruled. 


(186  Man.  40) 

CONSIDINB  T.  METROPOLITAK  LIFE 
INS.  CO. 

DAN6AN  V.  SAME. 

(Supreme  Judicial  Court  of  Masgadnisetti. 

Bristol     Mardi  10,  1896.) 

Ixsimxscs — AcTiox  OS  Lot  Pouot— Etisbsos— 

C!OJf8TlTUTIONAI.  LaW— LlBEBTT  0»  COHTRAOE. 

L  St  1887,  c.  214,  |  73,  related  to  the  pay- 
ment of  premiama  on  life  policies  in  frand  of 
creditors.  St  1892,  c  372,  amended  such  sec- 
tion by  adding  that  in  any  claim  arising  nnder 
a  policy  issued  without  previous  medical  exam- 
ination, or  without  the  knowledge  of  the  insiired, 
or,  if  insured  be  a  minor,  without  the  consent  ot 
the  parent  or  guardian,  the  statements  made  in 
the  application  shall  be  binding  on  the  company, 
provided  that  it  shall  not  be  barred  from  proving 
that  such  statements  were  willfully  false.  St 
1883,  c.  434,  {  1,  amends  sndi  section  by  adding 
a  provision  that  every  policy  which  contains  a 
reference  to  the  application  of  the  insured  must 
have  attached  a  correct  copy  thereof,  otherwise 
it  sliall  not  be  admissible  in  evidence.  HeltL 
that  the  amendment  of  1893  applies  to  ail  hfe 
insurance  policies,  and  not  simply  to  the  kinds 
sped&ed  In  the  amendment  of  1892. 

2,  Where,  in  an  action  on  a  life  policy,  the 
appUcation  is  not  admissible  in  evidence  nnder 
St  1887,  c.  21^^  i  73,  as  amended  by  St  189% 
c  872,  and  St  1^  c  434.  S  1,  because  not  a7 
tadied  to  the  policy,  and  theiefote  not  a  part  of 
it,  oral  evidence  of  what  was  odd  by  tiie  uisnred 
at  the  time  of  iiis  examination  b  not  admissible. 

8.  St  1887,  c.  214,  |  73,  as  amended  by  St 
1892,  c.  372,  and  St  1893,  c.  434,  |  1,  providing, 
in  efFect  that  in  an  action  on  a  life  policy, 
where  the  applioation  is  not  atbidied  to  the  pol- 
icy, and  therefore  not  a  part  of  it  &e  ^;){^catioa 
is  not  admissible  in  evioesce,  and  that  oral  evl- 
denee  is  not  admissible  to  prove  tliat  statements 
referred  to  in  the  policy  and  material  to  the  risk 
were  nntrue,  is  not  nnconstitntional  as  a  restraint 
on  tbe  Uberty  of  contract,  guarantied  by  Dec- 
laration of  Rights,  art  1. 

EiXceptlons  from  superior  court,  Bristol 
county;   Edgar  J.  Sherman,  Judge. 

Two  actions,  one  by  Bridget  Qnisldine 
against  the  Metropolitan  Life  Insurance  Com- 
pany, and  the  other  by  one  Dangan,  admin- 
istrator, etc.,  against  the  same  defendant,  on 
a  life  insurance  policy.  There  was  a  ver- 
dict in  each  case  directed  by  the  court  Ui 
favor  of  plaintiff,  and  defendant  excepts. 
Exceptions  overruled. 
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X  W.  OommihgB,  for  plaintiffs.    Jennings 
&  Morton,  for  defendant. 

LATHROP,  J.  1.  The  principal  question, 
wblch  is  common  to  both  these  cases,  is  the 
construction  to  be  glyen  to  the  amendment 
made  by  St.  1S93,  c.  434,  }  1,  to  St  1887,  c 
214,  i  73,  as  amended  by  St  1892,  c.  372.  The 
section  referred  to  of  St  1887  related  merely 
to  the  payment  of  premiums  In  fraud  of  cred- 
itors, and  was  Intended  to  protect  Insurance 
companies  paying  policies  without  notice  of 
the  claims  of  creditors.  The  statute  of  1892 
amended  this  section  by  adding  at  the  end 
the  following  words:  "In  any  claim  arising 
under  a  policy  which  has  been  issued  In 
this  commonwealth  by  any  life  insurance 
company,  without  any  previous  medical  ex- 
amination, or  without  the  knowledge  and 
consent  of  the  insured,  or,  in  case  said  in- 
sured be  a  minor,  without  the  consent  of  the 
parent  guardian,  or  other  person  having  le- 
gal custody  of  said  minor,  the  statements 
made  in  the  application  as  to  the  age,  physi- 
cal condition,  and  family  history  of  the  in- 
sured shall  be  held  to  be  valid  and  binding 
upon  the  company:  provided,  however,  that 
the  company  shall  not  be  debarred  from 
proving  as  a  defence  to  such  claim  that  said 
statements  were  wilfully  false,  fraudulent 
or  misleading."  The  section  then  makes  it  a 
criminal  offense  for  any  solicitor,  agent  ex- 
amining physician,  or  other  person  knowlng- 
'  ly  or  willfully  to  make  any  false  or  fraudu- 
lent statement  or  representation  In  or  with 
reference  to  any  application  for  Insurance. 
The  statute  of  1893  amends  this  section  by 
adding  after  the  word  "misleading"  the  fol- 
lowing words:  "And  provided,  further,  that 
every  policy  which  contains  a  reference  to 
the  application  of  the  Insured,  either  as  a 
part  of  the  policy  or  as  having  any  bearing 
thereon,  must  have  attached  thereto  a  cor- 
rect copy  of  the  application,  and  unless  so  at- 
tached the  same  shall  not  be  considered  a 
part  of  the  policy  or  received  In  evidence. 
Each  application  for  such  p<^cy  shall  have 
printed  upon  It  In  large  bold  faced  type  the 
following  words:  'Under  the  laws  oi  Massa- 
chusetts, each  applicant  for  a  policy  of  insur- 
ance to  be  issued  hereunder  is  entitled  to 
be  furnished  with  a  copy  of  this  application 
attached  to  any  policy  Issued  theieon.'  "  The 
defendant  contends  that  the  statute  of  1893 
applies  only  to  the  three  kinds  of  policies 
before  mentioned,  namely,  those  issued  with- 
out any  previous  medical  examination,  those 
Issued  without  the  Imowledge  and  consent  of 
the  Insured,  and  those  issued  to  minors;  and 
that  as  the  policies  In  question  are  not  with- 
in these  clauses.  It  Is  entitled  to  show  that 
some  of  the  answers  in  the  applications  were 
false,  although  the  appUcatitons  were  not  at- 
tached to  the  policies.  While  the  general 
purpose  of  a  proviso  is  to  except  the  clause 
covered  by  it  from  the  enacting  clause,  or  to 
qualify  the  operation  of  the  statute  In  some 
particular.  It  Is  often  used  In  other  senses. 


I  Thus,  as  It  Is  Bald  by  Mr.  Justice  Field  in 
RaUroad  Oo.  v.  Smith,  128  U.  S.  174,  9  Sup. 
Gt  47:    "It  Is  a  common  practice  In  legisla- 
tive proceedings,   on   the   consideration  of 
bills,  for  parties  desirous  of  securing  amend- 
ments to  them   to   precede   their  proposed 
amendments  with  the  term  'provided,'  so  as 
to   declare   that    notwithstanding    existing 
provisions,  the  one  thus  expressed  Is  to  pre- 
vail,  thus  having  no  greater  signlflcatlon 
than  would  be  attached  to  the  conjunction 
'buf  or  'and'  In  the  same  place,  and  simply 
serving  to  separate  or  distinguish  the  differ- 
ent paragraphs  or  sentences."    While  It  Is  a 
general  rule  that  a  proviso  Is  a  limitation  up- 
on the  general  words  preceding  it  excepting 
and  taking  out  something  therefrom,  this  is 
not  an  absolute  rule,  and  the  meaning  of  the 
proviso  must  be  ascertained  from  the  lan- 
guage used.    There  are  many  cases  In  the 
Reports  where  a  proviso  has  been  held  not  to 
be  limited  to  the  section  In  which  it  is  fotind, 
but  to  be  applicable  to  other  sections,  and 
even  to  the  entire  act     Rex  t.  Threlkeld,  4 
Bam.  &  Adol.  229;  U.  &  v.  Babbit  1  Black, 
55;    In  re  Mechanics'  &  Farmers'  Bank,  31 
Conn.  63;    Mayor,  etc,  v.  Magmder,  34  Md. 
381;   Traders'  Nat  Bank  v.  Lawrence  Man- 
uf  g  Co.,  96  N.  G  298,  3  S.  B.  363;  Wartens- 
leben  v.  Halthcock,  80  Ala.  565,  1  South.  38; 
Friedman  v.  Sullivan,  48  Arit.  213.  2  S.  W. 
785.     St  1887,  c  214,  Is  entitled  "An  act  to 
amend  and  codify  the  statutes  relating  to  In- 
surance."   It  contains  112  sections.     Some  of 
these  are  general  in  their  character,  and  oth- 
ers refer  specifically  to  various  kinds  of  In- 
surance.    Sections  65  to  73,  Inclusive,  refer 
only  to  life  Insurance  and  life  insurance  com- 
panies.    When  the  legislature  amended  sec- 
tion 73  of  the  statute  of  1887,  by  the  statute 
of  1892,  It  was  apparently  because  this  was 
the  last  section  of  this  subdivision,  tot  the 
amendment  has  no  special  connection  wltli 
the  subject-matter  of  the  section.     And  for 
the  same  reason   It  would   seem  that  the 
amendment   of   1893   was   Inserted   In   the 
amendment  of  1892.     However  this  may  be, 
the  question  before  us  must  be  determined 
by  the  language  which  the  legislature  has 
seen  fit  to  use.    The  language  is  not  "every 
such  policy,"  but  "every  policy."   The  object 
of  the  legislature  was  to  benefit  the  poUcy 
holders  by  obliging  insurance  companies  to 
attach  to  each  policy  a  correct  copy  of  the 
application,  so  that  the  Insured  might  know 
what  were  the  precise  terms  of  his  applica- 
tion.    This  was,  in  1893,  the  law  applicable 
to  fire  Insurance  (St  1887,  c.  214,  {  59);   and 
to  assessment  insurance  (St  1890,  c.  421,  {  21). 
And  we  have  no  doubt  that  the  legislature 
Intended,  by  the  statute  of  1893,  to  apply  tbe 
same  principle  to  life  Insurance  generally. 
The  ruling,  therefore,  In  each  case,  tbat  St 
1893,  c.  434, 1 1,  applied,  and  that  as  the  ap- 
plication was  not  attached  to  the  poUcy,  It 
was  not  part  of  tbe  policy,  and  could  not  be 
received  in  evidence,  was  right 
2.  The  application  in  each  case  not  bdns 
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admissible  In  evidence,  the  defends  nt  was 
rightfully  refused  i>erml88lon  to  show  by 
oral  evidence  what  was  said  by  the  Insured 
at  tbe  time  of  bis  examination  by  the  compa- 
ny's agent,  the  examining  physician,  all  of 
which  was  contained  In  the  application. 
KUnbaU  v.  Insurance  Co.,  9  Allen,  540,  551; 
DolUver  v.  Insurance  Co.,  131  Mass.  39. 

3.  In  tbe  second  case  certain  InstructlonB 
were  asked  for  which  were  refused.  These 
bave  not  been  argued,  and  we  regard  them  as 
waived. 

4.  In  both  cases  the  defendant  contends 
that  If  the  words  "every  policy,"  In  the  stat- 
ute of  1893,  apply  to  the  policies  before  the 
court,  so  that  it  is  not  competent  to  prove  by 
any  evidence  that  the  statements  referred  to 
In  the  policy  and  material  to  tbe  risk  are  un- 
tme,  the  statute  is  unconstitutional,  as  a 
restraint  upon  the  liberty  of  contract  guaran- 
tied by  article  1  of  the  declaration  of  rights. 
This  subject-matter  has  recently  been  so 
fully  discussed  In  Opinion  of  the  Justices, 
163  Mass.  589,  40  N.  E.  713,  that  it  need  only 
be  said  that  we  Iiave  no  doubt  of  the  con- 
stitutional power  of  the  legislature  to  pre- 
scribe the  form  ot  a  policy  of  insurance,  and 
to  provide  that  copies  of  aU  papers  referred 
to  In  the  policy  as  parts  thereof,  or  as  having 
any  bearing  thereon,  shall  be  attached  there- 
to, In  order  that  the  Insured  may  know  what 
the  contract  la  which  he  has  entered  into.  It 
may  also  prescribe  as  a  penalty  for  the  non- 
observance  of  this  regulation  that.  If  this  Is 
not  done,  such  papers  shall  not  be  considered 
a  part  of  the  policy,  or  received  in  evidence. 
According  to  the  terms  of  the  report  in  each 
case,  the  entry  must  be,  Judgment  on  the 
verdict. 


(US  Maaa.  t73) 

CURWEN  V.  QUIIiL  et  at 

(Smireme  Judicial  Court  of  Massachusetts. 

Essex.     Feb.  28,  1896.) 

CONTKAOT—lKTIHFB  STATION. 

Plaintiff  had  no '  knowledge  of  the  con- 
ttmction  of  a  machine  which  defendants  desired 
to  have  built  PlaintifTs  draftsman,  havliiK  no 
knowledge,  iw^red  a  model  of  a  machine  in  ac- 
cordance with  drawings  submitted  by  one  of  the 
defendants.  There  was  no  evidence  that  defend- 
ants relied  on  the  judgment  and  skill  of  either 
the  plaintiff  or  his  draftsman  in  the  construction 
of  the  madiine.  Plaintiff  made  tbe  machine  in 
accordance  with  the  plan  of  his  draftsman  made 
on  the  drawings  sabmitted  by  defendants.  Held, 
tiiat  plaintiff  could  recover  for  the  machine  when 
buih,  thon^  it  would  not  do  the  work  required. 

Exceptions  from  suj^erior  court,  Essex  coun- 
iy;  Charles  S.  Lllley,  Judge. 

Action  by  Charles  F.  Curwen  against'  Den- 
xds  W.  QuUl  and  others  for  the  contract  price 
of  a  machln&  The  court  found  for  plaintiff, 
and  defendants  bring  exceptions.  Exceptions 
overruled. 

At  tbe  close  of  the  testimony,  the  defend- 
ants asked  tbe  coort  to  rule  that,  upon  the 
whole  testimony,  the  plalntUE  agreed  to  build 
a  ahank  machine  which  would  do  the  work. 


namely,  cot  shanks  snch  as  were  shown  and 
left  with  the  plaintiff,  and  that,  npon  the 
whole  testimony,  the  phUntifl  was  not  en- 
titled to  recover.  The  court  declined  to  rule 
as  requested,  and  found  for  the  plaintiff  for 
the  amount  stated  In  the  auditor's  report,  and 
filed  a  memorandum  of  his  findings,  to  which 
refusals  to  rule  the  defendants  excepted,  and 
now  ask  that  their  exceptions  be  allowed. 

The  auditor's  report  and  memorandum  of 
findings  were  as  follows: 

Auditor's  Report:  "The  auditor  to  whom 
was  Intrusted  the  duty  of  stating  tbe  account 
between  tbe  parties  In  the  above-entitled  ac- 
tion, haTlng  heard  the  testimony  submitted 
and  arguments  of  counsel,  and  having  dnly 
considered  the  same,  respectfully  submits  the 
following  report:  This  is  an  action  of  con- 
tract on  an  account  annexed  for  labor  and 
materials  employed  and  ni^d  in  the  construc- 
tion of  a  shank  machine,  and  the  drawings 
and  patterns  for  the  same,  and  also  in  mak- 
ing alterations  designed  to  perfect  it  and 
Insure  its  successful  operation.  Tbe  plaintiff 
is  the  proprietor  of  a  foundry  and  machine 
shop.  The  defendants  had  associated  them- 
selves together  to  manufacture  shanks,  and 
It  is  admitted  that  they  are  Jointly  liable, 
if  at  all.  One  of  the  defendants,  Martin, 
had  made  some  petty  inventions,  but  neither 
the  plaintiff,  his  draftsman,  Rogers,  cm:  the 
defendants  bad  any  special  knowledge  of 
the  mechanism  of  a  shank  nmchine,  or  knew 
the  details  of  its  construction.  Martin  had 
seen  a  machine  designed  by  a  Mr.  Burke, 
and  Rogers  had  repaired  some  of  the  patterns 
of  that  machine.  Tbe  defendants  had  no 
drawings  or  patterns,  and  no  very  tangible 
idea  of  what  they  wanted.  It  appears  that 
Martin,  being  in  quest  of  a  shank  machine, 
went  to  the  plaintiff,  showed  him  and  his 
draftsman  a  shank  of  tbe  kind  the  defendants 
wished  to  manufacture,  and  asked  the  plain^ 
tiff  if  be  would  build  a  machine  to  manu- 
facture them,  telling  the  draftsman  at  the 
same  time  that  he  thought  he  (Rogers)  was 
capable  of  doing  it  The  plaintiff  was  re- 
luctant, at  flist,  to  attempt  it,  as  he  had  never 
gotten  out  snch  a  machine,  and  knew  nothing 
about  it,  but  finally  agreed  that  Rogers,  if  he 
thought  he  was  capable  of  doing  it,  should  tiy 
to  elaborate  an  idea  of  such  a  machine,  and 
make  drawings  of  It,  as  a  preliminary  step. 
This  was  accordingly  done  by  Rogers,  who 
spent  about  a  week  In  evolving  an  idea  to 
'draw  on,'  and  then  produced  the  drawings 
of  the  machine.  They  were  submitted  to 
Martini,  who  thought,  'as  near  as  he  could' 
tell,  they  were  about  right,  and  also  to  Quill, 
who  told  Martin  that  he  knew  nothing  about 
them,  but  if  plaintiff  could  make  a  machine 
to  do  what  they  wanted,  to  tell  the  plaintiff 
to  go  on.  The  evidence  was  conflicting  as  to 
whether  Martin  ever  told  the  plaintiff's  agent 
what  Quill  had  said,  and  whether  Rogers,  at 
the  time  Martin  returned  the  drawings,  told 
blm  that  a  machine  according  to  those  draw- 
ings  would  do  the  work;  but  I  find  that,  at 
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some  time  before  the  work  was  begun  on  the 
machine,  Rogers  told  Martin  that  he  thought 
he  eonid  bnUd  it,  and  was  confident  he  could 
do  so,  and  that  the  plaintiff  told  Quill,  when 
the  terms  of  the  contract  were  finally  agreed 
on  later,  as  hereafter  stated,  that  Rogers  was 
confident  the  machine  would  work.  There 
was  some  evidence  tending  to  prore  that- 
Martin  represented  that  the  wire  to  be  used 
In  making  shanks  was  quite  pliable,  and 
could  be  easily  shaped,  whereas  the  wire  sup- 
plied to  test  the  machine  was  too  elastic,  and 
bad  a  tendency  to  spring  bade,  so  that  the 
shanks  made  from  it  would  not  retain  their 
Bhai)e.  This,  howeyer.  Is  immaterial,  as  I 
find  the  machine  could  not  make  shanks  eren 
if  the  wire  had  been  of  the  kind  represented 
by  Martin.  This  was  admitted  by  Rogers. 
After  the  drawings  were  returned  by  Quill, 
the  plaintiff  called  on  him,  as  the  responsi- 
ble iHirty  to  whom  he  was  giving  credit,  and 
finally  agreed  to  build  a  shank  machine  In 
running  order,  according  to  the  drawings,  for 
$225.00;  but  I  do  not  find  that  he  expressly 
agreed  to  complete  the  machine  in  any  par- 
ticular time  as  contended  by  the  defendants. 
The  plaintiff  proceeded  to  make  patterns  for 
the  machine.  Martin  visited  the  premises 
quite  frequently,  and  made  suggestions  about 
the  drawings  and  patterns.  The  machine  was 
completed  after  some  delay,  and  tried.  It 
would  not  do  the  work  required,  and  was  of 
no  value  as  a  shank  machine.  At  one  or 
more  of  these  trial  Quill  and  Martin  were 
present,  and  the  latter  assisted  the  plaintiff's 
men  In  trying  to  operate  the  machine.  Chan- 
ges were  made  in  the  machine,  in  order,  as 
the  plaintiff  testified,  to  make  it  work,  but 
without  success.  The  cost  of  making  these 
changes  the  plaintiff  sues  to  recover  for,  un 
der  the  head  of  experimental  work;  but  none 
of  the  defendants  ordered  it  done,  and  I 
therefore  find  that  the  plaintiff  cannot  re- 
cover for  It  under  any  view  of  the  case, 
whether  the  plaintiff  agreed  to  build  a  shank 
machine,  or  to  try  to  build  one,  the  defend- 
ants assuming  the  risk  of  failure.  The  plain- 
tiff made  a  demand  on  the  defendants  for 
payment,  which  was  refused,  and  the  ma- 
chine was  not  delivered.  There  was  some 
evidence  that  Quill  did  not  absolutely  refuse 
to  pay,  but  did  not  seem  to  wish  to  commit 
himself,  from  which  an  admission  of  liability 
was  sought  to  be  inferred;  but  I  do  not  find 
that  the  evidence  warrants  such  a  conclusion. 
I  therefore  summarize  the  facts  In  the  fol- 
lowing findings,  viz.:  That  the  plaintiff  knew 
the  kind  of  work  that  the  machine  was  ex- 
pected to  do;  that  neither  of  the  parties  had 
any  special  knowledge  of  Its  construction; 
that  the  defendants  bad  no  drawings  of  a 
machine,  and  the  plaintiff  relied  on  the  skin 
and  Ingenuity  of  Rogers,  and  not  on  that  of 
the  defendants,  In  getting  out  the  drawings 
and  patterns,  and  constructing  the  machine; 
that  the  plaintiff  or  his  agents  never  express- 
ly said  that  a  machine  constructed  on  the 
drawings  made  by  them  would  make  shanks. 


but  expressed  great  confidence  that  It  would; 
that  no  warranty  was  given,  except  so  far  as 
may  be  implied  from  the  language  used  In 
making  the  contract,  and  from  the  other  facts 
reported;  that  the  plaintiff  agreed  with  Mr. 
Quill,  acting  for  the  defendants,  after  the 
drawings  had  been  shown  to  him,  that  he 
would  build  a  shank  machine  In  running  or- 
der, according  to  the  drawings,  for  $225;  that 
the  machine  would  not  do  the  work  required, 
and  was  worthless  as  a  shank  machine;  and 
that  the  exi>erimental  work,  so  called,  was 
not  ordered  by  the  defendants  and  they  are 
not  liable  to  pay  for  It  If,  therefore,  the 
court  Is  of  opinion  that  the  words  of  the  con- 
tract, taken  In  connection  with  the  other 
facts,  import  a  warranty  that  the  machine 
should  be  a  machine  of  the  Und  or  species 
required,  I  find  the  defendants  are  not  liable 
on  the  action;  but  if,  on  the  contrary,  no 
warranty  Is  to  be  Implied,  I  find  that  the  de- 
fendants owe  the  plaintiff  the  sum  of  $225 
and  interest  from  July  1,  1890,  at  the  rate  of 
6  per  cent,  to  July  11,  1892,  the  date  of  the 
writ,  amounting  to  $27.37,— in  all,  the  sum  of 
$252.37." 

Memorandum:  "Upon  the  evidence  In  the 
case  I  find  that  the  plaintiff  had  never  before 
buUt  a  shank  machine;  that  the  plaintiff  had 
no  knowledge  of  the  construction  or  mechan- 
ism of  such  a  machine;  that  the  plaintiff's 
draftsman,  Rogers,  had  no  knowledge  of  the 
construction  or  mechanism  of  such  a  ma- 
chine, save  as  he  had  repaired  some  of  the 
patterns  of  a  shank  machine  in  operation  at 
Burke's,  which  (the  machine  Itself),  however, 
he  had  never  seen;  that  Rogers  conceived  the 
Idea  of  a  machine,  of  which  he  made  draw- 
ings, which  drawings  were  submitted  to  the 
defendants;  that  Rogers  said  to  the  defend- 
ants that  he  saw  no  reason  why  the  ma- 
chine wonld  not  work  according  to  the  draw- 
ings, if  the  same  kind  of  wire  (of  which  the 
shanks  were  to  be  made)  was  used  as  had 
been  shown  him  when  the  defendants  told 
him  of  the  purpose  for  which  they  wanted 
the  machine;  that  the  defendants,  upon  said 
drawings  b^n^  submitted  to  them,  assented 
to  the  construction  of  a  machine  in  accord- 
ance therewith;  that  the  machine  was  after* 
wards  built  In  accordance  with  the  drawings, 
but  would  not  do  the  work  for  which  It  was 
designed.  I  do  not  find  that  the  defendants 
relied  upon  the  Judgment  and  skill  of  either 
the  plaintiff  or  Rogers  In  the  construction  of 
the  machine,  or.  If  they  did,  that  this  was 
communicated  or  made  known  to  either  the 
plaintiff  or  Rogers.  None  of  the  defendants 
had  any  knowledge  of  the  constmctlon  or 
mechanism  of  a  shank  machine,  except  the 
defendant  Martin,  and  he  only  as  he  had 
seen  the  machine  aforementioned  at  Burke's." 

F.  B.  Famham,  for  plaintiff.  F.  L.  Eivana. 
for  defendants. 

FIELD,  C.  J.  The  only  exception  In  this 
case  Is  the  following:  "At  the  close  of  the 
testimony  the  defendants  asked  the  court  to 
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rale  that,  upon  the  whole  testimony,  tbe 
plaintiff  agreed  to  build  a  shank  machine 
whic-h  'would  do  the  work,  namelr.  cot 
Chanks  snch  as  were  shown  and  left  with  tbe 
plaintiff,  as  hereinbefore  stated,  and  that, 
upon  the  whole  testimony,  the  plaintiff  was 
not  entitied  to  recover.  The  court  declined 
to  role  as  requested,  and  found  for  the  plain- 
tiff for  the  amount  stated  In  tbe  auditor's  re- 
port" All  the  material  testimony  is  recited 
Id  the  ^cepttons,  and  It  is  plain  that  the 
«oart  could  properly  find  that  the  plaintiff 
aever  agreed  "to  build  a  shank  machine 
which  would  do  the  work,"  but  that  the 
Agreement  was  tbat  he  would  buUd  a  ma- 
•chlne  according  to  the  drawings  made  by 
Rogers,  of  which  the  defendants  had  approv- 
«d.  See  Cmmingham  t.  Hall,  4  Allen,  263. 
Exceptions  overruled. 


0m  Man.  S8S) 

QOTGLET  T.  THOMAS  G.  PLANT  Ca 

(SiQreme  Judicial  CSoort  of  MaBsachosetts. 

EsMX.     Feb.  29,  189a) 

SfUSTSa  Attt>   SsBTiJIT— DirBOTlTB  Macbiiibbt— 

AaavKFtmn  or  Kise. 
Plautiff  had  worked  for  three  years  on  a 
blinking  machine  aimilar  to  the  one  at  which  he 
was  working  when  injured,  except  that  the  latter 
bad  a  guard  to  preTent  scraps  of  leather  from 
falling  into  It  Beld,  ttiat  any  danger  in  the  use 
•f  the  wacfaine  was  assumed  by  plaintifC 

Bixceptions  from  superior  court,  Essex 
■county;    Bobert  R.  Bishop,  Judge. 

Action  by  James  G.  Quigley  against  the 
■Oltomas  O.  Plant  Company.  There  was  a 
Terdlct  for  plaintiff,  and  defendant  excepts. 
.Exceptions  sustained. 

H.  F.  Hurlbnrt  and  B.  T.  McCarthy,  for 
j>laintiff.  William  U.  Moody  and  Joseph  E. 
fearl,  fc-r  defendant 

FIELD,  C.  J.  This  Is  an  action  of  tort 
for  personal  injuries.  The  plaintiff,  at  the 
time  of  receiving  his  injuries,  was  between 
25  and  26  years  of  age,  aud  for  about  two 
.years  before  he  went  to  work  for  the  de- 
fendant had  worked  upon  a  machine  known 
.as  the  "Bresnahan  Dleing-Out  (or  Diuking) 
Machine,"  which  was  a  machine  In  common 
ase  in  the  shoe  factories  in  Lynn,  and  was 
jdmllar  to  the  machine  on  which  he  was  in- 
jured, except  that  this  machine  had  a  tin 
guard  placed  over  a  part  of  the  counter 
shaft  The  plaintiff  was  a  workman  whose 
business  it  was  to  cut  out  soles  upon  the  ma- 
-chine  by  placing  his  foot  upon  a  treadle, 
thereby  causing  the  head  block  of  the  ma- 
chine to  come  down  upon  a  die  and  cut  the 
soles  in  shape.  He  was  known  as  the  "head 
•dlnker"  in  the  factory.  The  defendant  Is  a 
-corporation,  and  for  a  long  time  before  the 
Accident  had  been  engaged  In  the  manufac- 
ture of  shoes  in  Lynn.  The  plaintiff  entered 
into  the  employ  of  the  defendant  In  July, 
18dt,  and  at  that  time  this  guard  was  on  the 
jDuctiine,  having  been  placed  ^ere  by  ,the 


defendant  The  plaintiff  continued  In  the 
employ  of  the  defendant  until  he  was  injur- 
ed. He  was  injured  on  Mareb  SO,  ISdl,  by 
a  piece  of  leather  f&Ulng  from  tbe  die  into 
tbe  space  between  the  collar  on  tbe  counter 
shaft  and  the  hub  of  the  loose  pulley,  there- 
by preventing  the  loose  and  the  fixed  pulleys 
from  separating  from  each  other  when  his 
foot  was  removed  from  the  treadle,  and  thus 
canstng  tbe  head  block  to  repeat  uid  come 
down  on  tbe  hands  of  the  plaintlflV  which 
were  on  the  die,  engaged  in  removing  a  sole 
and  the  scraps  of  leather  cut  from  it  The 
contention  of  the  plaintiff  is  that  the  placing 
of  the  guard  upon  the  machine  increased  the 
risk  of  operating  the  machine;  that  It  was 
not  an  obvious  risk;  that  by  reason  of  the 
guard's  being  placed  on  the  machine,  it  was 
defective;  that  the  guard,  as  attached,  fur- 
nished a  place  on  which  scraps  of  leather 
would  rest  instead  of  falling  on  the  floor, 
or  being  thrown  off  by  tbe  revolutions  of  the 
counter  shaft  and  the  pulley;  and  that,  if 
such  a  guard  had  been  properly  placed  upon 
the  machine,  or  If  no  guard  had  been  placed 
upon  it  the  accident  would  not  have  happen- 
ed. There  was  a  window  behind  the  ma- 
chine, through  which  there  was  a  good  light 
and  the  plaintiff  bad  frequentiy  oiled  and 
cleaned  the  machine,  and  the  guard  was  in 
plain  sight  None  of  the  witnesses  had  ever 
known  a  similar  accident  to  occur  on  a  ma- 
chine without  such  a  guard,  and,  so  far  as 
appears,  no  such  accident  had  ever  before 
occurred  on  the  machine  used  by  the  plain- 
tiff. The  defendant  contended  that  the 
guard  was  a  protection  against  pieces  of 
leather  falling  into  the  operative  parts  of  the 
machine,  that  it  was  properly  put  on,  that 
tbe  danger  attending  the  use  of  the  machine, 
including  all  danger,  if  any,  connected  with 
the  guard,  was  obvious,  and  that  the  plaintiff 
took  the  risk  of  such  an  accident  as  happen- 
ed; and  It  among  other  things,  asked  the 
court  to  rule  that  there  was  not  sufficient  evi- 
dence to  warrant  the  Jury  In  returning  a  ver- 
dict for  the  plaintiff.  The  court  refused  so 
to  rule,  and  submitted  the  case  to  tbe  Jury 
under  Instructions  not  excepted  to^  and  the 
Jury  found  for  the  plaintiff. 

It  is  plain  that  the  guard  was  put  upon  tbe 
machine  by  the  defendant  for  the  purpose  of 
preventing  the  scraps  of  leather  from  falling 
into  the  parts  of  the  machine  which  trans- 
mitted the  power  to  the  head  block.  Th«' 
parts  of  the  machine  exposed  to  tbe  falling 
of  scraps  of  leather  upon  them  from  the  die 
were  not  out  of  repair  or  defective  in  any 
manner,  and  tbe  machine  as  a  whole  was 
not  defective.  It  is  the  construction  of  the 
machine  with  the  guard  on  which  is  com- 
plained of.  The  chances  of  any  scrap  fall- 
ing and  clogging  the  proper  o];>eratIon  of  tbe 
machine  must  have  been  as  well  known  to 
tbe  plaintiff,  who  had  had  nearly  three 
years'  experience  in  iterating  the  machine, 
as  they  could  be  to  anyone.  The  defendant 
bad  endeavored  to  make  this  machine  some- 
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-what  Inore  safe  tH&n  those  orOlnarlly  used 
by  putting  on  the  guard,  but  whether  the 
guard  had  this  effect  or  not  It  would  be  Tery 
dlffcult  for  any  one  certainly  to  determine. 
However  this  may  be,  we  think  that  the 
plaintiff  must  be  held  to  have  assumed  the 
risk  of  operating  the  machine  with  the  guard 
on,  as  this  construction  of  the  machine  was 
well  known  to  him.  The  case  falls  within 
the  principles  declared  in  Toomey  t.  Dono- 
yan,  158  Mass.  232,  33  N.  B.  306;  Goldthwalt 
T.  Railway  Co.,  IGO  Mass.  654,  36  N.  H.  486; 
Rooney  v.  Cordage  Co.,  161  Mass.  153,  36  N. 
B.  789;  Cassaday  y.  Railroad  Co.,  164  Mass. 
668,  41  N.  B.  129.  We  are  of  opinion  that 
the  ruling  requested  should  have  been  given. 
Bxceptlons  sustained. 


(165  Ma«8.  igl) 

LEWIS  T.  JACKSON. 

(Supreme  Judicial  Court  of  Massachosetta. 

Middlesex.     March  12,  1896.) 

BUMMABT  FbOCBEDINOS  TO  RkOOTEB  LaNO— COM- 
PLAINT— ScFFiciBNci  OF  DBsoRimoN— Amend- 
ment —  EviD  ENOE  —  MoBTO  AGES  —  FORBCUWOBB 
— SaLB — DeBD — CoNSTRUOTiyE  NOTICB. 

1.  A  complaint  in  summaiy  proceedings  to 
recover  land  which  described  the  premises  gen- 
erally as  a  certain  lot  with  buildings  may  be 
amended  by  setting  out  a  description  by  courses 
and  distances. 

2.  A  recital  in  a  complaint  In  summary  pro- 
ceedings by  a  purchaser  at  mortgage  foreclosure 
sale,  to  recover  possession,  that  the  land  was  tbe 
same  as  that  described  in  a  mortgage  to  "Hattie 
B.  Lewis  and  others,"  sufficiently  describes  the 
mortgagees. 

3.  A  purchaser  at  mortgage  foreclosure  sale 
may  maintain  summary  proceedings  to  recover 
possession  on  proof  that  defendant  was  in  posses- 
sion without  right  when  suit  was  brought,  with- 
out proof  ttiat  he  was  in  possession  at  the  date 
of  the  trial. 

4.  The  record  of  a  deed  and  affidavit  of  sale 
under  a  mortgage  is  constructive  notice  to  one  in 
possession,  claiming  under  a  title  subject  to  the 
mortgage,  that  title  has  passed  to  the  purchaser. 

5.  The  right  given  by  Pub.  St  c.  175,  {  1, 
to  a  purchaser  at  a  sale  under  power  in  a  mort- 
gage to  summary  process  to  recover  possession, 
is  prima  facie  good  on  completion  of  the  foreclo- 
sure and  the  recording  of  the  deed  and  affidavit 
of  sale,  so  that  the  failure  of  such  purchaser  to 
notify  the  person  in  possession  of  change  in  title 
is  matter  of  defense. 

Exceptions  from  superior  conrt,  Middlesex 
county;   Robert  R.  Bishop,  Judge. 

Summary  process  by  John  B.  Lewis,  Jr., 
against  Charles  A.  Jackson,  to  recover  land. 
The  complalut  alleged  that  defendant,  on  the 
day  of  the  date  thereof,  was  "In  possession  of 
the  following  described  premises,  to  wit,  a 
certain  lot  of  land,  with  the  buildings  thereon 
sitnated,  on  the  easterly  side  of  Hancock 
street.  In  said  Reading,  being  lot  numbered 
forty-nine  on  a  plan  by  James  A.  Bancroft, 
dated  April  29,  1866,  recorded  in  the  Middle- 
sex South  District  Registry  of  Deeds,  book  of 
plans  48,  plan  41.  The  house  on  said  lot  is 
the  second  one  north  of  Mineral  street,  on  the 
easterly  side  of  said  Hancock  street."  After 
a  demurrer  to  the  complaint  for  insufficiency 
in  the  descrlptKm  had  been  sustained,  plaintiff 


was  allowed  to  amoid  Iqr  Inserting  therein, 
after  the  description  of  the  premises,  the  fol- 
lowing: "The  same  being  a  certain  lot  of  land, 
with  the  buildings  thereon  situated,  on  the 
easterly  side  of  Hancock  street,  in  said  Read- 
ing, and  bounded  and  described  as  follows, 
viz.:  'Beghinlng  at  a  point  In  the  northeast- 
erly line  of  Hancock  street,  distant  three  hun- 
dred and  flfty-six  feet  northwesterly  from  the 
northeast  comer  of  Mineral  and  Hancock 
streets;  thence  the  line  runs  northwesterly  on 
said  street  nlnety-flve  feet;  then,  turning  at  a 
right  angle,  the  Ibie  runs  northeasterly  one 
hundred  twenty  feet,  to  land  of  the  Boston 
and  Maine  Railroad,  which  is  Included  In  the 
location  of  said  railroad;  then  southeasterly, 
by  said  land  of  the  Boston  and  Maine  Rail- 
road, ninety-four  and  seyenty-five  hundredths 
feet;  then  southwesterly  one  -  hnndred  nine- 
teen feet  to  said  Hancock  street,  at  the  i>oint 
of  beginning.'  Said  lot  is  the  same  described 
in  a  mortgage  from  Charies  W.  Hatdt  to  Hat- 
tie  B.  Lewis  and  others,  dated  November  4, 
A.  D.  1887,  and  recorded  in  the  Registry  of 
Deeds  for  tbe  Southern  district  of  said  Mid- 
dlesex county,  book  1825,  page  564,  and  is 
therein  described  as  follows,  viz.:  'A  certain 
parcel  of  land  situated  in  Reading,  in  the 
county  of  Middlesex,  and  state  aforesaid,  be- 
ing lot  numbered  forty-nine  on  a  plan  by 
James  A.  Bancroft,  dated  April  29,  1886,  re- 
corded with  Middlesex  plans,  book  48,  plan 
41,  bounded  and  described  as  follows:  South- 
westerly by  Hancock  street,  nlnety-flve  feet; 
northwesterly  by  lot  numbered  forty-eight  on 
said  plan,  one  hundred  twenty  feet;  north- 
easterly by  land  of  the  Bost<«  and  Maine 
Railroad  Corpcnation,  ninety-four  and  seven- 
ty-flve  hundredths  feet;  southeasterly  by  lot 
numbered  fifty  on  said  plan,  one  bnndred 
nineteen  feet' "  There  was  a  Judgment  (or 
plaintiff,  and  defendant  excepts.  Exceptions 
overruled. 

S.  Bancroft,  tat  plalntift    J.  W.  Pickering, 

for  defendant 

KNOWLTON,  J.  1.  The  amendment  of 
the  complaint  was  rightly  allowed.  It  was 
merely  making  the  description  of  the  pran- 
ises  intended  complete  and  accurate,  which 
before  was  Imperfect  and  general  Pub.  St 
c.  167,  842. 

2.  The  mortgagees  in  the  mortgage,  and  the 
grantors  in  the  deed  made  under  the  power 
of  sale,  and  the  afiBants  in  the  affidavit  of  sale, 
were  sufQcIently  and  correctly  described. 

8.  The  bill  of  exceptions  discloses  no  mate- 
rial error  In  the  affidavit  of  sale.  The  use  ot 
the  word  "It,"  Instead  of  the  plural  "they," 
is  obviously  a  grammatical  error,  which  does 
not  affect  Uie  meaning. 

4.  The  plaintiff  was  not  bound  to  prove  that 
the  defaidant  continued  in  possession  of  the 
premises  up  to  the  time  of  the  trlaL  His 
action  can  be  maintained  lipon  proof  that  the 
defendant  was  in  possession  without  rlgiht 
when  the  suit  was  brought  Hebron  Chnrch 
V.  Adams,  12i  Mass.  "257.  .       . 
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S.  "Bm  detendvit  cont^ids  tbat  a  rerdlct 
cannot  be  rendered  for  the  plaintiff  for  want 
of  proof -of  notice  to  the  defendant  that  the 
mortgage  had  been  foreclosed,  and  that  the 
plaintiff  had  acquired  a  title.  The  case  shows 
that  the  deed  and  affidavit  of  sale  under  the 
mortgage  were  duly  recorded.  They  bear 
date  April  1,  1893,  and  the  action  was  not 
commenced  until  November  6,  1893.  Tbe  rec- 
ord of  a  deed  is  constructive  notice  of  the 
conveyance  to  all  persons  claiming  property 
under  a  title  which  is  subject  to  tbe  title  con- 
veyed by  the  deed.  Pub.  St  c.  175,  f  1,  gives 
a  purchaser  at  a  sale  under  a  power  contained 
in  a  mortgage  of  real  estate  the  right  to  re- 
cover possession  by  this  summary  process, 
and  treat  his  right  and  title  as  complete  when 
the  foreclosure  is  completed.  If  we  assume 
In  favor  of  the  defendant,  without  deciding, 
that  it  would  be  a  defense  to  the  action  to 
show  that  it  vras  commenced  without  actual 
notice  to  him  of  the  change  in  title,  and  a 
reasonable  opportunity  to  remove  his  effects 
from  the  premises  (see  Pratt  v.  Farrar,  10  Al- 
len, 619),  we  are  of  opinion  that  the  statute 
gives  the  plaintiff  a  right  to  bring  his  suit 
that  is  prima  facie  good  upon  the  completion 
of  the  foreclosure  and  the  recording  of  the 
deed  and  affidavit  of  sale.  If  the  defendant 
is  entitled  to  notice  of  the  change  ot  title,  and 
an  opiwrtunity  to  remove  his  property,  it  is 
upon  equitable  grounds,  and  not  because  he 
has  any  longer  a  legal  title  to  the  premises. 
If  Injustice  is  d<me  him  by  bringing  an  action 
without  giving  him  such  notice,  it  Is  a  matter 
which  should  be  shovm  In  defense.  In  Hoot- 
on  V.  Holt,  139  Mass.  64,  29  N.  E.  221,  It  was 
held  that,  if  the  action  was  brought  too  soon 
after  the  defendant  had  notice  of  the  change 
In  the  title,  it  was  a  matter  to  be  shown  by 
hluL  No  Issue  upon  this  point  was  raised  by 
the  defendant's  answer  in  the  present  case, 
and  no  evidence  was  offwed  by  him  at  the 
trial.    Exceptions  overruled. 


(S4  Ohio  St.  246) 

THEIS  V.  STATB. 
(Supreme  Court  of  Ohio.     March  3,  1896.) 
Ihtoxicatins  LiquoBS— Sals  nbab  Aobiocltdrai, 
Fair. 
By  the  provisions  of  section  6946,  Rev. 
St.  (88  Laws,  6U3),  it  is  made  wdawfnl  to  sell  in- 
toxicating liquors  'Vithin  two  miles  of  the  place 
where  any  agricultural  fair  Is  being  heid,'*^  not 
only  during  ue  hours  within  which  the  gates  of 
the  grounds  are  open  for  the  admission  of  the 

fiubh&  but  daring  the  entire  time  from  the  open- 
ng  of  the  fair  until  its  close. 
(Syllabus  by  the  Court) 

Error  to  drcnlt  court  Brown  county. 

Louis  P.  Thels  was  convicted  and  sentenced 
upon  the  charge  of  imlawfuUy  selling  intoxi- 
cating liquor  within  two  miles  of  the  place 
where  an  agricultural  fair  was  being  held. 
The  Judgment  was  affirmed  by  the  circuit 
court  and  the  plaintiff  In  error  now  asks  a  re- 
versal of  both  Judgments.     Affirmed. 

John  M.  Markley,  for  plaintiff  In  error.  Da- 
vid Tarbell,  Proa.  Atty.,  for  the  State. 


PER  CURIAM.  Conviction  was  had  ondec 
section  6946,  Rev.  St  (88  Ohio  Laws,  60S), 
which  makes  it  an  offense  to  sell  iiitoxlcatin£ 
liquors  "within  two  miles  of  the  place  where 
any  agricultural  fair  is  being  held."  The  evi- 
dence showed  that  the  sale  was  made  within 
the  limits  named  on  the  evening  of  October 
4th,  one  of  the  days  during  which  the  fair  was 
held,  after  the  hour  of  6  o'clock.  It  further  ap- 
peared that  the  gates  of  the  fair  grounds  were 
closed  at  6  o'clock  p.  m.,  and  remained  closed 
to  the  public  until  6  o'clock  a.  m.  of  tbe  5th  of 
October.  The  question  therefore  arises  wheth- 
er the  Intent  of  the  statute  Is  to  Interdict  sim- 
ply sales  made  while  the  grounds  are  open  to 
the  public,  or  all  sales  made  within  tbe  pre- 
scribed distance  during  the  entire  time  from 
the  opening  to  the  close  of  the  fair.  We  think 
the  latter  is  the  true  construction  of  the  stat- 
ute, and  that  the  conviction  vras  right  The 
question  is  not  essentially  different  in  prlnci^e 
from  the  one  decided  in  Schuck  v.  State,  60 
Ohio  St  493,  34  N.  E.  663.    Judgment  affirmed. 


(64  Ohio  St  1»T) 

CINCINNATI   ST.  RY.  CO,  t.  SNELL, 

(Supreme  Court  of  Ohio.     FeK  25.  1896.) 

Stsbbt  RailboIos— Action  vob  Ikjubies— Coir- 

tbibctort  nlomobnob— rights  ov 

Foot  Passbkobb. 

1.  The  introduction  of  new  forms  of  vehicles 
and  of  new  motive  power  on  street  railways  lias 
not  impaired  the  right  of  the  foot  passenger  to 
safe  passage  at  street  crossings.  It  is  the  duty 
of  dnvers  of  vehicles,  whether  wagons,  wheels, 
or  cars,  to  so  regulate  the  speed  thereof,  and  give 
such  warning  of  approach,  at  whatever  cost  of 
pains  and  trouble  on  their  part,  as  that  the  foot- 
man, using  ordinary  care  hunself ,  may,  in  tbe  ab- 
sence of  unavoidable  accident  cross  in  safety. 

2.  Wlien  a  street-railway  company  operating 
a  doubie-track  road  discharges  a  passenger  at  a 
street  crosdng,  having  reason  to  know  that  such 
passenger,  in  order  to  reach  his  destination,  must 
cross  its  tracks,  it  is  the  duty  of  such  company 
to  regard  the  rights  of  the  passenger  while  on 
the  crossing,  and  to  so  control  the  speed  of  cars 
on  its  tracks,  and  give  such  warning  of  their  ap- 

? roach,  as  will  reasonably  protect  the  passenger 
ram  injury.  Omission  of  such  duty  is  negli- 
gence, and  a  person  injured  by  reason  thereof 
may  maintain  an  action  against  the  company  for 
damages,  unless  prevented  by  his  own  negligence 
contributing  to  the  injury. 

8.  A  person  about  to  cross  the  track  of  a 
street  railway  at  a  street  crossing  is  bound  to 
exercise  care  proportioned  to  the  danger  to  be 
avoided,  and  the  consequences  which  might  re- 
sult from  want  of  it  conforming  in  amount  and 
degree  to  the  particular  drcumstances  surronnd- 
iog  him;  but  it  is  only  ordinary  care  which  is  re- 
quued, — that  which  might  reasonably  be  expect- 
ed of  persons  of  ordinary  prudence.  Ordinary 
care  does  not  require  him  to  anticipate  negligence 
on  the  part  of  those  operating  the  railway.  And 
while  he  should  use  his  faculties  for  his  own 
protection,  it  is  not  negligence  per  se  for  him  to 
omit  to  look  in  both  directions  for  the  approach 
of  a  car.  Whether  it  is  or  not  negligence  de- 
pends upon  tlie  circumstances. 

4.  Where  tlie  evidence  of  the  plaintiff  sliows 
actionable  negligence  on  the  part  of  the  com- 
pany, and  the  question  of  contnbntoiy  negligence 
of  the  idaintiff  depends  upon  a  variety  of  drcum- 
stances,  from  which  different  minds  may  reason- 
ably arrive  at  different  conclusions  as  to  whether 
there  was  contributory  negligence  or  not  the 
question  should  be  submitted  to  the  jury  under 
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proper  instmctions;  and  it  is  error  in  radi  case 
for  the  conrt  to  direct  a  rerdict  for  the  defend- 
ant 

6.  And  where,  in  snch  case,  the  qnestion  as 
to  whether  or  not  the  plaintiff  exercised  his  fac- 
nlties  of  seeing  and  hearing  before  attempting 
to  cross  la  in  issue,  and  the  oral  eridence  tends  to 
show  that  he  did,  while  circumstantial  evidence 
tends  to  disprove  that  claim,  a  condition  is  pre- 
sented involving  such  variety  of  circumstances 
as  makes  it  proper  to  submit  the  question  to  the 
jury. 

Shanck  and  Bnrket,  JJ,,  dissenting. 

(SyUabus  by  the  Court) 

Error  to  circuit  court,  Hamilton  cotinty. 

Action  by  Cniarles  B.  Snell  against  the  Cin- 
cinnati Street-Railway  Company  to  recover 
damages  for  personal  injuries.  There  was  a 
judgment  for  defendant  in  the  common  pleas, 
which  was  reversed  by  the  circuit  court  md 
defendant  brings  error.    Affirmed. 

Paxton,  Warrington  &  Boutet  and  Kltt- 
redge  &  Wllby,  for  plaintiff  in  error.  John 
W.  Wolfe  and  Thos.  L.  Mltchle,  for  defend- 
ant In  OTor. . 

SPEAR,  J.  The  ground  upon  whicb  tbe 
common  pleas  directed  a  verdict  was  that  tbe 
plaintiff's  evidence  disclosed  contributory  neg- 
ligence of  Bucta  a  cliaracter  as  to  preclude  a 
recoyery.  In  other  words,  tbe  holding  was 
that  as  matter  of  law,  tbe  plaintiff  was  guilty 
of  contributory  negligence.  If  the  plaintiff's 
conduct  as  shown  by  tbe  undisputed  facts, 
left  no  rational  Inference  but  that  of  negli- 
gence, then  the  ruling  was  right  but  U  tbe 
question  of  contributory  negligence  depended 
upon  a  variety  of  circumstances  from  which 
different  minds  might  arrive  at  different  con- 
clusions as  to  whether  tbere  was  negligence 
or  not,  then  tbe  ruling  was  wrong.  This  fol- 
lows from  tbe  role  given  in  Ellis  t.  Trust 
Co.,  4  Ohio  St  62a  Applybig  the  doctrine 
of  that  case,  tbe  motion  involved  an  admis- 
sion of  all  the  facts  whicb  the  evidence  in 
any  degree  tended  to  prove,  and  presented 
only  a  question  of  law  whether  each  fact  In- 
dispensable to  tbe  right  of  action,  and  put  in 
issue  by  tbe  pleadings,  bad  been  supported 
by  some  evidence.  If  it  had  been,  no  matter 
how  slight  the  evidence,  tbe  motion  should 
have  been  denied,  because  it  was  the  right  of 
the  plaintiff  to  have  tbe  weight  and  suffi- 
ciency of  his  evidence  passed  upon  by  tbe 
Jury.  But  11  be  bad  failed  to  give  evidence 
tending  to  establish  any  fact  without  which 
the  law  would  not  permit  a  recovery,  he  liad 
nothing  to  submit  to  the  Jury,  and  a  question 
of  law  only  remained.  We  axe  aware  that 
this  rule  is  much  criticised,  and  plausible  ar- 
guments against  its  reasonableness  have  been 
adduced;  but  It  has  been  followed  uniformly, 
and  should  be  applied  until  definitively  over- 
ruled, or  changed  by  legislation. 

The  plaintiff  was  himself  bound  to  use  or- 
dinary care,  sucb  degree  of  care  as  men  of 
ordinary  prudence  commonly  use  under  like 
drcumstances;  care  proportioned  to  the  dan- 
ger to  be  avoided,  and  the  consequences  which 
4uight  result  from  want  of  It  conforming  in 


amount  and  degree  to  tbe  particular  circum- 
stances under  which  It  was  to  be  exercised. 
If  all  people  exercised  tbe  greatest  possible 
caution  In  approaching  and  crossing  railroad 
trades,  accidents  would  be  much  less  fre- 
quent than  they  are;  but  the  law  does  not 
require  extreme  care.  Such  care,  and  such 
only,  as  ordinarily  prudent  persons  could  rea- 
sonably be  expected  to  exercise  under  tbe  cir- 
cumstances, is  the  full  measure.  In  order, 
therefore,  to  Judge  whether  or  not  a  fair  ques- 
tion was  presented  regarding  plaintiffs  con- 
tributory negligence,  we  must  Inquire  Into  the 
circumstances  as  disclosed  by  the  evidence  he 
introduced.  The  evidence  showed  that  the 
company's  road  Is  operated  on  Eastern  ave- 
nue, Cincinnati,  a  thoroughfare  running  east 
and  west  It  is  a  double-track  electric  road, 
the  space  between  tbe  tracks  being  about 
three  feet  The  cars  are  wider  than  tbe 
track,  extending  about  one  foot  outside  the 
rail.  Defendant  in  error,  Snell,  resided  on  the 
north  side  of  the  avenue,  between  Washing- 
ton and  Weeks  streets,  the  block  between 
these  streets  being  about  800  feet  in  length. 
Near  his  residence,  in  front  of  a  drug  store, 
there  was  a  flagstone  street  cross  walk  at 
which  the  cars  were  accustomed  to  stop  to 
receive  and  discharge  passengers.  Snell  bad 
been  a  daily  passenger  on  the  road  for  a  num- 
ber of  years,  and  was  known,  as  also  bis  resi- 
dence and  place  of  getting  on  and  off,  to  the 
railroad  conductors.  On  tbe  day  of  the  ac- 
cident Snell  was  a  passenger  on  an  east-bound 
car  on  the  south  track.  As  the  car  approacii- 
ed  the  crossing,  tbe  speed  was  slackened,  to 
allow  Snell  to  get  off,  but  did  not  quite  stop. 
He  stepped  off  outside  of  the  south  track  at 
the  crossing,  and  turned  north  to  go  to  the 
north  side  of  the  street  whicb  required  him 
to  cross  both  tracks.  As  he  neared  the  south 
rail  of  the  north  track  be  was  struck  by  a 
west-bound  car  and  injured.  The  evidence 
tended  to  show  further  that  Snell  bad  not 
observed  the  coming  car  before  alighting,  nor 
does  It  appear  that  be  looked,  wlille  In  tbe 
car.  In  tbe  direction  from  whicb  the  other  car 
was  approaching.  At  some  time,  while  cross- 
ing, he  looked  both  east  and  west  along  tbe 
tractc,  but  the  precise  point  from  which  he 
looked  east  is  not  clear.  The  conductor  of 
the  car  on  wlilch  he  had  ridden  gave  him  do 
warning  of  the  approaching  car,  nor  was 
any  gong  or  other  alarm  sounded,  or  warning 
given,  by  the  motorman  in  charge  of  tbe  com- 
ing car.  He  was  inexperienced,  having  been 
the  driver  of  a  milk  wagon  until  two  or  three 
days  before.  On  the  same  car  there  was  an 
experienced  motorman,  who  was  on  for  the 
purpose  of  giving  tbe  new  hand  instructions. 
At  the  moment  Snell  was  struck,  the  car  was 
running  about  20  miles  an  hour,  on  a  down 
grade,  and  ran  about  100  feet  before  it  could 
be  stopped.  The  car  from  which  Snell  alight- 
ed was  moving  slowly  east  and,  had  the 
other  car  been  running  at  an  ordinary  rate 
of  speed,  Snell  would  probably  have  had,  after 
he  saw  it  opportunity  to  avoid  it,  bat  the  car 
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moved  80  rapidly  that,  after  seeing  It,  he  had 
bnt  time  to  throw  up  bia  hands  and  tiy  to 
step  back,  when  the  car  strack  him. 

The  question  presented  for. the  court  was, 
•imply,  did  the  evidence  establish,  as  matter 
of  law,  tbat  Snell  was  guilty  of  negligence  caO' 
trlbtitiiig  to  his  injury?  The  place  of  the  ac- 
cident was  a  street  crossing,  used  as  such  by 
the  public,  and  recognized  as  such  by  the  com- 
pany. It  was  the  duty  of  the  company  to 
keep  in  mind  the  right  of  pedestrians  on  that 
crossing,  and  especially  its  duty  to  obserre  the 
rights  of  its  own  patrons  who  were  under  a 
necessity  of  using  that  crossing  in  going  from 
its  cars  to  their  houses.  Ancient  rights  have 
not  changed  because  new  vehicles  of  travel 
have  been  Introduced  npon  the  streets,  nor  be- 
cause a  portion  of  the  peqple  who  ride,  being 
In  haste  to  reach  their  destination,  demand 
rapid  transit  The  streets  remain  for  all  the 
people,  and  he  who  goes  afoot  has  the  right,  es- 
pecially at  a  crossing,  to  walk  to  his  destina- 
tion. He  should  not  be  compelled  to  run,  or  to 
dodge  and  scramble,  to  avoid  collision  with 
vehicles.  As  a  geneial  proposition,  drivers  of 
vehicles  have  the  same  right  to  travel  along 
the  carriage  way  of  a  street  that  foot  passen- 
gers have  to  walk  there.  There  is  no  priority 
of  right;  so  that  the  right  of  neither  is  exclu- 
sive. But  it  Is  to  be  borne  In  mind  that  the 
iqjnry  by  collision  Is  wholly  uiioa  the  side  of 
the  footman,  and  the  right  of  personal  protec- 
tion which  every  i>erson  possesses,  together 
with  that  moral  and  legal  obligation  to  refrain 
from  doing  an  iojuiy  to  his  person  which  is 
Imposed  upon  all  others,  gives  the  foot  passen- 
ger such  a  right  at  street  crossings  as  to  make 
It  the  duty  of  drivers  of  vehicles,  whether  wag- 
ons, wheels,  or  cars,  to  so  regulate  their  speed, 
and  give  such  warning  of  approach,  at  what- 
ever cost  of  palas  and  trouble  on  their  part, 
as  that  the  footman,  using  ordinary  care  him- 
self, and  barring  Inevitable  accident,  may  cross 
In  safety.  Life  and  limb  are  of  more  conse- 
quence than  quick  transit.  The  vehicle  man 
must  not  run  down  the  pedestrian.  The  op- 
posite doctrine  appears  to  have  found  lodgment 
In  many  minds,  and  there  seems  a  dlspositioB 
to  assume  that  a  foot  passenger  has  no  right 
upon  a  public  street  as  against  a  street  car. 
Indeed,  common  observation  seems  to  show 
that  this  belief  controls  the  conduct  of  drivers 
of  many  conveyances,  public  and  private.  Too 
often  there  is  a  reckless  disregard  of  human 
life  and  limb,  and  pedestrians  are  compelled, 
at  their  peril,  to  keep  out  of  the  way.  As  mat- 
ter of  law.  It  is  as  much  the  duty  of  the  vehicle 
to  keep  out  of  the  way  of  the  footman,  and  es- 
pecially so  at  crossings,  as  it  is  for  the  latter 
to  escape  being  run  over,  giving  due  consider- 
ation to  the  greater  difficulty  of  guiding  and 
arresting  the  progress  of  the  vehicle.  The  use 
of  streets  for  railways  is  allowed  only  because 
it  is  considered  not  to  be  a  substantial  inter- 
ference with  their  free  and  onobstructed  use 
as  highways  for  itasaage.  So  long,  therefore, 
as  there  is  no  unreasonable  Interference  with 
the  public  right  of  passage,  railways  in  streets 
V  .43N.E.no.3— 14 


are  lawfnl  structm^s;  bnt  If  opwated  upon  the 
theory  of  exclusive  right  to  their  track,  they 
become  wrongdoers.  Cincinnati  &  S.  6.  A. 
St  By.  Oo.  V.  Incorporated  Village  of  Cum- 
mlnaville,  14  Ohio  St  523;  Citizens'  Coach  Co. 
V.  Camden  Horse  B.  Co.,  33  N.  J.  Eq.  267; 
Baxter  v.  BaUroad  Co.,  8  Bob.  (N.  T.)  516; 
Barker  v.  Savage,  1  Sweeney,  288;  Ballway 
Ca  V.  Block,  55  N.  J.  Law,  605,  27  AtL  1067; 
Attorney  GrOieral  v.  Metropolitan  B.  Co.,  125 
Mass.  515.  Undoubtedly  the  footman  must 
reasonably  use  bis  senses  for  his  own  protec- 
tion, and  If  he  knows  of  the  approach  of  a 
vehicle,  and,  using  his  faculties,  perceives  that 
he  caimot  continue  on  without  danger  of  col- 
lision, he  may  not  rush  forward  regardless  of 
consequences.  He  Is  not  bound,  however,  to 
anticipate  negligence  on  the  part  of  drivers  of 
vehicles,  but  has  the  right  to  assume  that  they 
will  not  be  negligent 

In  this  case.  If  the  evidence  was  to  be  be- 
lieved, there  was  a  total  disregard  of  plaintiff's 
rights,  a  clear  case  of  gross,  culpable  negli- 
gence. The  company  owed  to  the  passenger 
who  had  Juat  alighted  the  duty  of  permitting 
him  to  cross  from  Its  car  to  the  opposite  side 
of  the  street  without  peril  of  life  or  limb  from 
the  acts  of  the  company;  Instead  of  which  it 
sent  its  car  down  the  grade  at  breakneck 
speed,  without  giving  any  warning,  or  taking 
any  pains  to  avoid  running  him  down.  Snell, 
It  Is  true,  was  bound  to  anticipate  that  a  car 
might  come  on  the  north  track,  but  he  was 
not  required  to  anticipate  that  it  would  come 
at  such  a  dangerous  rate  of  speed,  for  that 
would  be  presuming  that  the  company  would 
be  negligent;  and  If,  acting  on  the  presumption 
that  the  company  would  not  be  negligent,  he 
used  such  caution  as  men  of  ordinary  prudence 
would  have  used,  his  own  conduct  did  not  pre- 
clude a  recovery.  Whether  he  did  use  such 
degree  of  care,  we  think,  was  a  question  for 
the  lury.  The  evidence  presented  a  case  where 
different  minds  might  reasonably  reach  differ- 
ent conclusions.  We  are  not  required  to  deter- 
mine the  question  whether  or  not  Snell  was 
negligent 

It  is  Insisted  that  in  the  best  view  of  the 
case  for  the  plaintiff  the  evidence  shows  that 
he  did  not  look  to  the  east  for,  while  it  may  be 
that  the  verbal  evidence  tends  to  show  that 
he  did  look  in  that  direction,  yet  he  could  not 
have  done  so,  for,  U  he  had,  be  surely  would 
have  seen  the  coming  car;  and  that  as  matter 
of  law,  it  is  negligence,  for  one  about  to  cross 
a  railway  not  to  look  each  way.  Authorities 
are  to  be  found  giving  apparent  support  to  this 
proposition.  The  practice  In  some  courts  Is 
for  the  court  to  direct  a  verdict  whenever,  In 
the  opinion  of  the  judge,  the  evidence  would 
not  warrant  a  Judgmoit  And  some  of  these 
decisions  imply  that  the  court  has  held  per- 
sons about  to  cross  a  street-car  track  to  the 
same  degree  of  care  as  would  be  demanded 
were  he  crossing  a  steam  railroad.  We  think 
there  Is  no  just  analogy  between  the  right  of 
a  street  railway  running  cars  along  a  highway 
and  the  right  of  a  steam  railroad  running  Its 
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trains  across  a  highway  at  grade,  and  thai  tbe 
rule  of  care  Incumbent  upon  one  atwut  to  cross 
a  steam  railroad  is  hardly  a  fair  one  to  X)e  ap- 
plied in  all  its  strictness  to  street  railways  in 
cities,  where  a  car  that  can  be  speedily  stop- 
ped passes  a  crossing  at  frequent  Intervals,  and 
where  people  necessarily  cross  the  streets  fre- 
quently and  hurriedly.  As  remarked  by  Oray, 
C.  J.,  in  Lynam  v.  Railway  Co.,  114  Mass.  88: 
"The  cases  relating  to  injuries  suffered  by  be- 
ing struck  by  a  locomotive  engine  at  a  rail- 
road crossing  afford  no  test  of  the  degree  of 
care  required  of  the  plaintiff  in  this  case.  The 
cars  of  the  horse  railway  have  not  the  same 
right  to  the  use  of  the  track  over  wUch  they 
ti-avel,  do  not  run  at  the  same  speed,  are  not 
attended  with  tbe  same  danger,  and  are  not 
so  difficult  to  clieck  quickly  and  suddenly,  as 
those  of  an  ordinary  railroad  corporation.  A 
person  lawfully  traveling  upon  tbe  highway  is 
not,  therefore,  bound  to  exercise  the  same  de- 
gree of  watchfulness  and  attention  to  avoid  the 
one  as  to  keep  himself  out  of  the  way  of  tbe 
other."  Other  cases  in  Massachusetts  are  to 
the  effect  that  the  fact  that  plaintiff's  evidence 
does  not  show  that  be  looked  up  and  down  the 
street  before  crossing  is  not,  as  matter  of  law, 
conclusive  evidence  that  he  was  not  in  the  ex- 
ercise of  due  care,  and  that  the  mere  fact  of 
not  looking  when  one  attempts  to  cross  a  rail- 
road is  not  conclusive  evidence  of  want  of  care. 
WlUlams  V.  Grealy,  U2  Masa  82;  Bowser  v. 
Wellington,  126  Mass.  391;  Bhapleigh  v.  Wy- 
man,  134  Mass.  118.  Whether  such  omission 
is  or  Is  not  negligence  depends  upon  the  cir- 
cumstances. Railway  Cio.  v.  Block,  supra; 
Kallroad  Co.  v.  Robinson  (IlL  Sup.)  18  N.  E. 
772;  RaUway  Co.  v.  Loehneisen  (Neb.)  58  N. 
W.  535;  Shea  v.  Railroad  Co.,  44  Cai  414; 
Swain  V.  Railroad  Ca,  83  CaL  179,  28  Pac.  829; 
DriscoU  V.  Railway  Co.  (Cal.)  32  Pac.  591; 
Thomp.  Neg.  396,  note.  We  suppose  the  rule 
for  street  cars  is  the  same  as  for  other  vehi- 
cles, and  if  the  footman  is  required,  In  a  crowd- 
ed thoroughfare,  to  look  up  and  down,  and 
wait  imtU  all  possitdlity  of  collision  is  past,  it 
would  be  like  sitting  on  the  bank  until  tbe 
stream  should  run  by;  and  there  would  l>e  but 
few  hours  in  the  busy  part  of  the  day  when 
it  wonld  be  practicable  to  cross.  Whether 
looking  eastward  would  have  disclosed  tbe 
coming  car  depends  upon  whether  the  receding 
•car  would  have  obstructed  the  view,  and  this 
-depends  upon  its  location  at  the  time  Snell 
looked,  if  he  did  look.  The  evidence  is  con- 
sistent with  the  conclusion  that  he  looked  up 
the  track,  but  that  the  receding  car  prevent- 
ed him  from  seeing  the  approaching  one,  and 
ttiat,  as  the  former  made  some  noise,  his  atten- 
tion was  not  called  to  the  rumbling  of  tbe  lat- 
ter. And  it  is  not  inconsistent  with  the  con- 
clusion that  ordinary  range  of  vision  would 
probably  have  enabled  him,  without  turning 
his  head  or  eyes  up  the  track,  to  see  a  car  in 
time  to  avoid  it,  had  the  car  been  running  at  a 
-safe  rate  of  speed;  and  we  think  one  so  cross- 
ing could  not  be  asked  to  extend  his  observa- 
tion beyond  that  distance  within  which  a  car 


proceeding  at  a  costomary  and  teoaonably  safe 

speed  would  threaten  his  safety. 

Taldng  the  effect  of  the  evidence  as  a  whole, 
one  thing  which  is  tolerably  clear  is  that,  if  the 
car  had  been  running  at  a  reasonable  rate  of 
speed,  and  proper  warning  had  t>een  given, 
Snell  would  not  have  been  injured.  All  else  is 
In  more  or  less  doubt.  Tbe  evidence  pro  and 
con,  therefore,  was  to  be  weighed,  and  the 
tribunal  for  that  purpose  was  the  Jury,  not  the 
court  upon  the  motion.  The  judgment  of  re- 
versal was,  we  thlnlc,  right,  and  the  same  is 
affirmed. 

SHAUCK,  J.  (dissenting).  The  case  upon 
which  the  trial  judge  gave  a  conclusive  direc- 
tion to  the  jury,  taking  the  view  most  favor- 
able to  the  plaintiff  that  the  evidence  would 
permit,  was  that  his  senses  of  sight  and  hear- 
ing were  normal;  that  he  knew  he  was  upon 
a  double-track  electric  railway;  tbat  he  quit 
a  car,  and  Immediately  passed  to  its  rear,  to- 
wards tbe  other  iracl^  without  loolilng  in  the 
direction  from  which  the  colliding  car  came, 
and  was  struck  and  injured  by  a  car  ap- 
proaching at  a  rate  of  speed  which,  under  the 
circumstances,  was  dangerous;  and  that  he 
had  no  Imowledge  of  Its  approach.  The  neg- 
ligence of  the  defendant  Is  conceded,  and  the 
material  Inquiry  relates  to  the  conduct  of  the 
plaintiff.  The  degree  or  character  of  the  de- 
fendant's negligence  cannot  be  material,  if,  by 
due  care  on  tbe  part  of  the  plaintiff,  tbe  In- 
jury would  have  been  avoided.  Upon  this 
subject  It  is  said  In  the  principal  opinion: 
"Undoubtedly,  the  footman  must  reasonably 
use  his  senses  for  his  own  protection,  and  if 
he  knows  of  the  approach  of  a  vehicle,  and, 
nslng  his  faculties,  perceives  that  he  cannot 
continue  on  without  danger  of  collision,  he 
may  not  rush  forward,  regardless  of  conse- 
quences." If  this  means  that  under  such  cir- 
cumstances the  footman  is  required  to  use  his 
senses  of  sight  and  hearing  to  ascertain 
whether  a  car  Is  approaching  niton  the  track 
which  he  Is  about  to  cross,  it  is  a  correct  state- 
ment of  the  law,  and  a  fnll  justification  of  the 
direction  given  to  the  jury.  If,  however,  it 
means  that  nothing  is  required  of  him  except 
to  act  rationally  in  view  of  dangers  that  may 
be  threatened  from  a  car  of  whose  approach 
he  may  happen  to  know,  it  defines  a  rule 
which,  in  view  of  the  difficulty  in  proving  his 
knowledge,  is  incapable  of  practical  applica- 
tion, and  which  is  in  conflict  with  the  ad- 
judicated cases  and  the  establisbed  principles 
of  the  law  of  negligence.  Some  of  those  prin- 
ciples are  accurately,  though  generally,  stated 
in  the  foregoing  syllabus  and  opinion.  But 
tbe  law,  keeping  pace  with  the  progress  of  so- 
ciety, has,  from  those  general  principles,  de- 
duced definite  rules  of  conduct,  applicable  to 
situations  which  arise  frequently.  Such  a  rule 
was  defined  by  this  court  in  Railroad  Go.  v. 
Crawford,  24  Ohio  St  631,  by  which  it  is 
made  the  imperative  duty  of  "a  person  in  the 
full  enjoyment  of  the  faculties  of  seeing  and 
hearing,   before  attempting  to  pass  over  a 
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known  railroad  crossing,  to  va»  tbem  for  the 
porpose  of  discovering  and  avoiding  danger 
from  an  approaching  train;  and  the  omiBslon 
to  do  so,  without  a  reasonable  excuse  therefor, 
is  negligence  which  will  defeat  an  action  by 
such  person  for  an  injury  to  which  such  neg- 
ligence ccmtributed."  That  rule  has  been  af- 
firmed in  very  many  cases,  among  which  are 
RaUwayCo.  v.  BlUott,  28  Ohio  St.  340;  Penn- 
sylvania Ca  y.  Rathgeb,  82  Ohio  St.  66;  BaU- 
road  Co.  t.  Whltaore,  85  Ohio  St.  627.  In 
Pennsylvania  Co.  v.  Rathgeb,  the  general  rules 
were  correctly  given  to  the  Jury,  but  the  Judg- 
ment of  the  trial  court  was  reversed  by  this 
court,  because  there  was  not  given  the  d<eflAlte 
and  particular  rqle  which  the  trial  Judge  ai>- 
plled  in  this  case.  Neither  the  authorities  nor 
the  reasons  Involved  will  permit,  a  distinction 
between  steam  cars  on  the  one  hand  and  elec- 
tric and  cable  cars  on  the  other  as  to  the  ap- 
plication of  this  rule.  Bailey  v.  Railway  Co. 
(Cai)  42  Pac  914;  Buzby  v.  Traction  Co.,  126 
Pa.  St  559,  17  Atl.  885;  Ward  v.  Railway  Op. 
(Sup.)  17  N.  Y.  Supp.  427;  Fritz  v.  Railway 
Ca  (Mich.)  62  N.  W.  1007;  Boarth  v.  Railroad 
Ca,  87  Wis.  288,  58  N.  W.  376.  The  distinc- 
tion is  not  encouraged  by  the  decisipns  of  the 
supreme  court  of  Massachusetts,  cited  In  the 
majority  opinion.  They  relate  to  horse  pars, 
whid)  are  llteoed  to  ordinary  vehicles  because 
of  their -low  speed,  and  the  ease  with  which 
they  may  be  stopped.  It  Is  true  that  the  in- 
troduction of  a  new  motive  power  for  the 
purpose  of  rapid  transit  has  not  changed  the 
rdative  rights  and  duties  of  carriers  ajid  foot- 
men. It  is  equally  true  that  it  Imposes  upon 
carriers  and  footmen  alike  the  duty  of  exer- 
dstng  greater  absolute  care.  This  is  true  be- 
cause the  rules  of  relative  care  have  not  chan- 
ged. The  carrier  is  required  to  use  greater  care 
because  of  the  Increased  speed  of  its  cars  and 
their  greater  weight  and  the  footman  must 
use  greater  care  because  of  his  knowledge 
that  he  is  lawfully  exposed  to  greater  danger. 
There  aie  constderatioiis  of  grave  importance 
which  cannot  be  eliminated  from  cases  of  this 
character.  The  car  cannot  be  stopped  In- 
stantly, nor  can  it  be  turned  from  its  trade 
The  footman  can  Instantly  stop  or  change  his 
course.  Considerations  of  health  and  econo- 
my require  that  the  populations  of  large  dties 
occupy  extended  territories,  whence  arises  the 
necessity  for  rapid  transit.  Transit  cannot 
be  rapid  as  to  those  aboard  the  cars  and  slow 
as  to  those  crossing  the  street  The  same 
considerations  require  that  there  stiall  be  low 
fares.  From  the  fact  that  these  carriers  have 
no  mysterious  sources  of  revenue,  it  results 
that  compensation  awarded  to  the  careless, 
though  in  the  form  of  a  Judgment  against  the 
carrier,  must  be  ultimately  paid  by  its  careful 
patrons.  The  whole  duty  of  the  public  in  this 
regard  Is  performed  when  they  compensate 
those  who,  while  In  the  exercise  of  due  care, 
are  Injured  by  the  cardessness  of  the  agencies 
which  paldic  necessities'  have  called  into  ex- 
istence. In  view  of  these  and  like  considera- 
tions, I  am, not  wllVng  to  seem  to  believe  that 


It  la  practicable  either  to  protect  those  who  go 
upon  the  oowed  streets  of  dties  with  slum- 
bering senses,  or  to  compensate  them  for  in- 
juries to. which  a  failure  to  use  their  senses 
contributes. 

The  course  of  the  trial  Judge  in  this  case  Is 
worthy  of  commendation.  Having  devoted 
enough  time  to  the  orderly  examination  of  the 
case  to  dlsdose  a  conclusive  reason  why  the 
platntur  could  not  recover  a  verdict  according 
to  law,  he  directed  the  verdict  which  the  law 
required.  The  plalntUf  had  no  constitution-^ 
al  or  legal  right  to  recover  a  v«dict  upon' 
which  he  could  not  recover  a  Judgment  Bad 
the  case  been  submitted  to  the  jury  upon  gen- 
eral instructions,  the  court  would  not  have 
been  sitting  to  administer  Justice,  but  to  exper- 
iment with  a  verdict  Such  a  course  was  re- 
quired by  no  right  o[  the  plaintiff.  It.  vras 
forbidden  by  Justice  to  the  defendant  and  by 
a  due  regard  for  the  rights  of  the  public  In  a 
qteedy  administration  of  Justice. 

BURKSIT,  J.,   concurs   in  the  dissenting 
opinion. 


(148  N.  Y.  708> 

STOKES  V.  STOKSa 

(Court  of  Appeals  of  New  York.     March  13, 

1896.) 

SPBCiriC  FBBIOBM ANOB  —  Ck)N8TBU0TI0H  0»  COB- 

TKACT — Failorb  or  Consideration. 

Plaintiff  and  defendant  execnted  a  con- 
tract reciting  that  defendant  was  about  to  pur^ 
ciiase  from  a  certain  person  his  stock  in  a  cer- 
tain corporation,  or  a  portion  thereof,  with  the 
intent  that  plaintiff  and  defendant  might  l>e  the 
owners  of  tbe  whole  stock  of  such  corporation, 
and  that  defendant  was  to  transfer  to  plaintiff 
one-half  of  the  whole  or  of  such  portion  of  the 
stock  as  he  might  pnrchase  from  such  person, 
and  was  to  take  the  plaintiff's  note  therefor. 
The  contract  also  recited  thiat  as  security  for  cer- 
tain goaranties  mentioned  therein  for  a  pre-ex- 
isting debt  owed  by  plaintiff  to  defendant  and 
for  certain  other  obligations,  plaintiff  had  depos- 
ited with  defendant  a  certain  amount  of  bonds  of 
said  corporation.  In  fact  only  a  portion  of  said 
bonds  was  deposited  with  defendant  Defend- 
ant had  pnrchased  only  about  one-fourth  of  the 
stock  held  by  said  person.  Beld,  that  the  real 
consideration  for  the  contract  was  the  pnrcliflse 
of  said  stock  from  the  said  person,  and  the  pro- 
posed transfer  of  one-half  thereof  to  plaintiff  on 
his  note,  and,  inasmuch  as  defendant  had  fuled 
to  purchase  said  stock,  tbe  liability  of  plaintiff  to 
defendant  had  not  been  increased,  and  defendant 
was  therefore  not  entitied  to  specific  perform- 
ance to  compel  plaintiff  to  deposit  the  remain- 
ing portion  of  said  bonds.  BarUett  J.,  dissent- 
ing.    26  N.  Y.  Sapp.  1025,  reversed. 

Appeal  from  supreme  court  general  term. 
First  department 

Action  by  Bdward  S.  Stokes  against  Wil- 
liam E.  D.  Stokea  A  Judgment  dismissing 
the  cause  of  action  set  forth  In  a  counter^ 
daim  by  the  answer  was  reversed  by  the  gen- 
eral term  (26  N.  Y.  Supp.  1025),  and  plaintiff 
appeals.    Reversed. 

James  C.  Carter  and  Bsek  Cowen,  for  ap- 
pellant   Benjamin  F.  Tracy,  for  respondent. 

HAIOHT,  J:  This  action  was  brought  to 
restrain  the  defendant  from  prosecuting  oae- 
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tain  actions  against  the  plaintiff  upon  certain 
promissory  notes,  and  for  a  decree  adjudging 
that  the  defendant  holds  certain  bonds  as 
collateral  secnrlty  only  for  the  payment  of 
such  notes.  The  defendant's  answer  set  np 
by  way  of  counterclaim  that  ander  a  contract 
dated  August  18,  1891,  between  the  parties, 
he  was  entitled  to  have  certain  additional 
bonds  deposited  with  him  as  collateral  se- 
curity, to  be  held  by  him  pursuant  to  the  pro- 
visions of  the  contract.  Upon  the  trial  the 
plaintiff  offered  no  evidence,  and  requested 
that  his  complaint  should  be  dismissed,  llie 
defendant  objected,  and  gave  evidence  to  sus- 
tain his  claim  for  an  affirmative  Judgment. 
The  trial  court  found  against  the  defendant 
upon  the  merits,  and  ordered  a  dismissal  of 
the  complaint.  The  general  term  neversed 
the  Judgment,  holding  that  the  defendant  was 
entitled  to  a  specific  performance  of  the  con- 
tract, which  is  as  follows:  "This  agreement, 
made  on  the  18th  day  of  August,  1891,  be- 
tween Edward  S.  Stokes  and  W.  E.  D.  Stokes, 
wltnesseth:  Whereas,  the  said  W.  B.  D. 
iitokes  has  heretofore,  with  the  consent  of 
said  Edward  S.  Stokes,  purchased  from  Cas- 
Blus  H.  Read  1,250  shares  of  his  preferred 
stock  and  600  shares  of  Us  common  stock 
of  'The  Hoffman  House,'  a  corporation,  and 
with  the  knowledge  and  consent  of  said  Ed- 
ward S.  Stokes  is  about  to  purchase  from 
said  Read  the  remainder  of  his  stock,  to  wit, 
1,963  shares  of  common  stock,  or  a  portion 
thereof,  with  the  Intent  that  they  may  to- 
gether be  the  owners  of  the  whole  of  the 
stock  of  said  corporation.  Whereas,  the 
whole  of  the  issue  of  five  hundred  thousand 
of  bonds  of  said  Hoffman  House,  secured  by 
a  mortgage  to  the  Fanners'  Ix>an  and  Trust 
Company,— except  twenty-five  thousand  dol- 
lars given  up  and  canceled,— are  now  held 
and  owned  by  said  Edward  S.  Stokes,  except 
a  portion  held  and  controlled  by  him  as  a 
pledge  from  said  Read  for  money  due  by  him 
to  said  Edward  S.  Stokes.  Whereas  the 
said  Edward  S.  Stokes  hereby  declares  that 
the  Indebtedness  of  the  old  firm  of  C  H. 
Read  &  Co.  has  been  paid  and  extinguished, 
except  the  contested  claim  noyr  in  suit 
against  them  by  John  W.  Mackay,  except  the 
claim  against  them  by  Edward  S.  Stokes, 
and  except  about  fifteen  thousand  dollars  for 
taxes,  which  said  C.  H.  Read  &  Go.  are  bound 
to  i)ay:  and  further  declares  that  there  Is  no 
Indebtedness  of  the  Hoffman  House,  except 
as  shown  In  their  balance  sheet  of  31st  of 
July,  1891,  for  $60,353.49  for  current  ex- 
penses: Now,  therefore,  in  consideration  of 
the  premises,  and  of  the  covenants  herein  by 
each  made  to  the  other,  and  for  a  good  and 
valuable  consideration  by  each  paid  to  the 
other,  the  said  parties  hereby  covenant  and 
agree  as  follows:    First.  Neither  of  said  par- 

.ties  will  sell  any  of  his  stock  of  the  Hoffman 
House  without  first  consulting  with  and  offer- 
ing to  sell  the  same  to  the  other,  and,  if  a 

-sale  is  made  by  one,  the  other  party  shall 
have  the  option  to  make  it  a  sale  for  Joint 


account.  Secondly.  Said  Edward  S.  Stokes 
shall  have,  for  his  services  as  an  officer  at 
said  corporation,  a  salary  not  to  exceed  four 
hundred  dollars  a  month.  No  new  enter- 
prise or  business  shall  be  undertaken,  or  any 
liability  incurred,  by  said  corporation  outside 
the  regular  business  of  managing  the  present 
hotel,  restaurant,  and  caffis,  except  with  the 
expiiess  consent  in  writing  of  said  W.  E.  D. 
Stokes.  Thirdly.  The  said  W.  E.  D.  Stokes 
shall  have  two  of  the  directorships  of  said 
corporation  for  himself  or  his  nominees. 
Fourthly.  For  the  consideration  aforesaid  the 
said  Edward  S.  Stokes  guaranties  the  said 
W.  B.  D.  Stokes  that  there  are  no  other 
claims  and  debts  against  the  Hoffman  House 
except  those  shown  on  said  balance  sheet  of 
31st  of  July,  1891,  and  the  current  expenses, 
and  guaranties  and  Indemnifies  him  against 
all  claims  against  the  Hoffman  House  by  said 
G.  H.  Read  &  Co.  or  John  W.  Mackay  or 
said  Edward  S.  Stokes,  or  any  other  persons 
as  the  creditors  of  said  G.  H.  Read  &  Co. 
Fifthly.  The  said  Edward  S.  Stokes  further 
covenants  and  agrees  not  to  sell  or  dispose  of 
any  of  the  bonds  of  the  Hoffman  House  own- 
ed or  held  by  him  as  aforesaid,  without  the 
express  consent  of  said  W.  B.  D.  Stokes; 
and  ah9o  that  the  $25,000  of  the  $50,000  of 
bonds  received  from  said  Read,  not  yet  can- 
celed, BhaU  be  canceled  pursuant  to  the  terms 
of  the  mortgage  on  1st  of  July,  1892,  and 
meantime  held  solely  for  that  purpose,  and 
no  interest  shall  be  paid  thereon.  Sixthly. 
And  as  secuTl^  for  these  guaranties,  for  a 
loan  of  about  $32,000,  and  for  any  oUlga- 
tion  of  said  Edward  S.  Stokes  to  W.  B.  D. 
Stokes,  connected  with  said  Read,  and  against 
any  foreclosnne  of  the  said  mortgage,  said 
Edward  S.  Stokes  has  deposited  with  said 
W.  E.  V.  Stokes  bonds  of  said  Hoffman 
House  to  the  par  value  of  $150,000.  Seventh- 
ly. The  said  W.  E.  D.  Stokes  agrees  to  sell 
and  transfer  to  said  Edward  S.  Stokes  one- 
half  of  the  whole  or  of  such  portions  of  said 
1,963  shares  of  common  stock  as  he  may  pur- 
chase from  said  Read,  at  the  price  he  pays 
for  said  shares,  with  interest  at  six  per  cent, 
on  his  note  at  twelve  months,  with  one  re- 
newal, if  he  desires,  for  twelve  months  longer, 
with  the  stock  so  held  as  collateral.  Upon 
payment  of  said  price  at  the  time  above  speci- 
fied, the  shares  sold  be  delivered  to  said  Eid- 
ward  S.  Stokes,  and  he  shall  In  the  meantime 
receive  the  dividends  thereon.  Eighthly.  For 
any  violation  of  this  agreement  each  party 
shall  have  a  claim  and  charge  against  the 
other  on  the  books  and  accounts  of  the  Hoff- 
man House.  In  witness  whereof,  we  have 
hereto  set  ont  hands  and  seals  on  the  day 
above  written.  B.  S.  Stokea  W.  B.  D. 
Stokes." 

In  entering  upon  a  consideration  of  the 
contract  a  complete  understanding  of  the  ex- 
isting relations  of  the  parties  will  be  tueful. 
The  Hoffman  House  is  a  corporation  organis- 
ed under  the  laws  of  New  Jersey,  with  a 
share  capital  of  $750,000,  divMed  into  2,500 
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shares  of  preferred  stock  and  6,000  shares  of 
common  stock,  which  had  been  divided  be- 
tween the  plalntur  and  one  Casslns  H.  Read, 
who  had  previouBly  thereto  been  engaged  as 
copartners  In  running  the  Hoftman  Honse  as 
an  hotel  In  the  city  of  New  York.  The  prop- 
erty and  franchises  of  the  corporation  had 
been  mortgaged  to  secure  the  payment  of 
1500,000  bonds  of  the  company,  which  were 
all  owned  by.  the  plalntUT,  with  the  excep- 
tion of  a  few  which  were  owned  by  Read, 
but  which  were  held  by  the  plaintiff  as  col- 
lateral security  for  Read's  Indebtedness  to 
him.  On  the  1st  day  of  May,  1891,  the  plain- 
tiff borrowed  from  the  defendant  the  sum  of 
132,300  upon  his  three  promissory  notes,  one 
for  $12,300,  and  two  for  $10,000  each,  and 
upon  the  14th  day  of  August  thereafter  the 
further  sum  of  $4,000,  altogether  making  the 
sum  of  $36,300,  upon  which  notes  $82,000  and 
upwards  remained  unpaid.  As  collateral  the 
plalntlft  had  delivered  to  defendant  $80,000 
of  United  Une  bonds  and  $126,000  of  Hoff- 
man Honse  bonds.  The  defendant  had  pur- 
chased from  Read  his  preferred  stock  In  the 
Hoffman  House  corporation,  1,260  shares,  and 
GOO  shares  of  his  common  stock,  and  held  In 
his  hands  as  collateral  security  for  the  pay- 
ment of  Read's  Indebtedness  to  him  the  re- 
maining 1,963  shares,  owned  by  Read.  Un- 
der these  conditions  the  contract  was  exe- 
cuted. It  recites,  "For  a  good  and  valuable 
consideration  by  each  paid  to  the  other,  the 
said  parties  herein  covenant  and  agree  as 
follows."  Then  are  Inserted  provisions  in 
which  the  parties  agree  not  to  sell  their  stock 
wltliont  flist  conmilting  each  other;  that  Ed- 
ward shall  have  for  his  services  in  conduct- 
ing the  business  of  the  corporation  not  to  ex- 
ceed $400  per  month;  that  he  shall  not  engage 
In  any  other  business;  that  defendant  shall 
have  the  naming  of  two  of  the  directors  of  the 
corporation;  and  certain  guaranties  are  made 
by  the  plaintiff  with  reference  to  the  existing 
indebtedness  and  liabilities  of  the  corporation, 
none  of  which  here  require  consideration. 
We  then  have  a  recital  appearing  in  the  be- 
ginning of  the  contract  to  the  efTect  that  the 
defendant  "is  about  to  purchase  from  said 
Read  the  remainder  of  stock,  to  wit,  1,963 
shares  of  common  stock,  or  a  portion  thereofy 
with  the  Intent  that  they  may  together  be 
the  owners  of  the  whole  stock  of  said  cor- 
poration." By  the  sixth  clause  It  is  provid- 
ed: "And  as  security  for  these  guaranties, 
for  a  loan  of  about  $32,000,  and  for  any  obli- 
gation of  said  Edward  8.  Stokes  to  W.  E.  D. 
Stokes  connected  with  said  Read,  and  against 
any  foreclosure  of  said  mortgage,  said  Ed- 
ward S.  Stokes  has  deposited  with  the  said 
W.  B.  D.  Stokes,  bonds  of  said  Hoffman 
Honse  to  tiie  par  value  of  $150,000."  And, 
sev^ith:  "The  said  W.  B.  D.  Stokes  agrees 
to  transfer  and  sell  tosaid  Edward  S.  Stokes 
one-half  of  the  whole  or  of  anch  portions  of 
said  1,963  shares  of  common  stock  as  lie  may 
purchase  from  said  Read,  at  the  price  he 
pays  for  said  shares,  with  Interest  at  six  per 


cent.,  on  his  note  at  twelve  months,  wtQi  one 
renewal,  if  he  desires,  for  twelve  months 
longer,  with  the  stock  so  held  as  collateral, 
Upon  payment  of  said  price  at  the  time 
above  specified,  the  shares  sold  be  delivered 
to  said  Edward  S.  Stokes,  and  he  shall  in  the 
meantime  receive  the  dividends  thereon."  In 
the  sixth  clause  $150,000  of  the  Hoffman 
House  bonds  are  mentioned  as  having  been 
deposited  by  the  plaintiff  with  the  defend- 
ant In  fact  only  $126,000  of  such  bonds  had 
been  dex>08lted,  and  It  was  understood  by  this 
provision  that  an  additional  $26,000  of  such 
bonds  should  be  deposited  with  the  defend- 
ant. It  Is  for  the  specific  performance  ot 
this  part  of  the  contract  that  the  defendant 
now  demands  Judgment 

It  will  be  observed  that  the  defendant  has 
not  agreed  to  purchase  any  of  the  Read  stock, 
and  that  the  only  provisions  of  the  agree- 
ment binding  upon  him  are  those  pertaining 
to  his  sale  of  stock  without  first  consulting 
the  plaintiff,  and  that  in  wlilch  be  undertakes 
to  sell  to  the  plaintiff  one-half  of  the  stock 
that  he  purchases  from  Read.  And,  aside 
from  the  recital  in  the  contract'  of  a  good 
and  valuable  consideration  by  each  paid  to 
the  other  and  the  provisions  alluded  to,  there 
is  no  consideration  passing  from  the  defend- 
ant to  the  plaintiff.  What  then,  was  the  pur- 
pose and  intent  of  the  parties?  Edward  was 
the  owner  of  the  bonds  and  a  half  owner  of 
the  stock  of  the  Hoffman  House  corporation. 
The  defendant  was  the  owner  of  half  of  the 
preferred  stock  and  600  shares  of  the  com- 
mon stock.  The  property  of  the  corporation 
consisted  of  the  Hoffman  House,  an  hotel  In 
the  city  of  New  York.  Read  had  been  a 
copartner  with  Edward,  and  was  still  the 
owner  of  a  large  block  of  the  stock.  It  Is 
evident  that  Edward  and  William  contem- 
plated the  buying  out  of  Read,  and  of  their 
running  the  business  of  the  corporation  them- 
selves. Hence  the  recital  of  the  contemplat- 
ed purchase  by  the  defendant  of  Read's 
Btoclc  Obscurity  Is  cast  upon  the  Intention 
of  the  parties  by  the  use  of  the  phrase  "or  a 
portion  thereof,"  from  which  It  Is  alleged  that 
there  was  no  miderstandlng  that  the  defend- 
ant should  purchase  the  whole  of  the  stock; 
but  there  follows  the  expression,  "with  the 
Intent  that  they  may  together  be  the  own- 
ers of  the  whole  of  the  stock  of  said  corpora- 
tion." We  here  have-  an  express  statement 
as  to  the  Intent  of  the  parties,  and,  while  the 
words  "or  a  portion  thereof"  may  properly 
be  construed  as  words  of  limitation,  still, 
when  used  in  connection  with  that  which 
follows,  expressing  Intent  we  think  that  the 
parties  must  have  contemplated  the  purchase 
of  the  whole  or  a  substantial  part  thereof. 
This  view,  we  think,  is  strengthened  by  the 
ftict  that  the  1,968  shares  did  not  constitute 
the  whole,  for  there  were  still  37  shares  out- 
standing and  unaccounted  for,  so  that  in 
case  of  the  purchase  of  the  entire  1,963  shares 
they  still  would  not  be  absolutely  the  own- 
era  of  tbe  whole,  bnt>  would  be  substantially 
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sa  If  tUa  was  the  trae  aaderBtandlng  of 
the  parties,  then  the  provisions  of  the  sev- 
enth clause  require  no  explanation.  The  de- 
fendant agreed  to  sell  to  the  plaintiff  one-half 
of  the  stock  that  he  should  so  purchase,  and 
take  his  notes  therefor,  payable  In  one  year, 
with  the  right  to  a  renewal  for  another  year. 
Here  we  have  the  defendant  about  to  assume 
further  obligations,  and  to  give  further  credit 
to  the  plaintifC,  and  It  is  apparent  that  this 
contemplated  action  formed  the  real  consid- 
eration for  the  agreement  to  deposit  with  the 
defendant  as  collateral  security  the  addi- 
tional $26,000  in  bonds  of  the  Hoffman  House 
corporation.  The  trial  court  found  as  facts 
that  the  defendant  purchased  of  Read  500 
shares  of  stock  for  the  sum  of  $10,000,  after 
the  contract  was  executed,  that  Read  refus- 
ed to  sell  the  rest,  and  that  the  defendant 
has  not  been  able  to  purchase  more,  and  that 
no  part  of  the  500  shares  so  purchased  has 
been  transferred  to  the  plaintiff. 

Ought  specific  performance,  under  the  dr- 
cumstauces,  to  be  now  declared?  We  think 
not  The  liability  of  the  plaintiff  to  the  de- 
fendant has  not  been  increased.  The  defend- 
ant, through  the  refusal  of  Read  to  sell,  has 
not  been  able  to  carry  out  the  understanding 
of  the  parties,  which  formed  the  real  con- 
sideration for  the  deposit  with  him  of  the 
additional  collateral.  A  contract  must  pos- 
sess certain  elements  in  order  that  a  court  of 
equity  may  exercise  jurisdiction  to  compel 
Its  performance.  "It  must  be  upon  a  valua- 
ble consideration.  It  must  be  reasonably 
certain  as  to  its  subject-matter,  its  stipula- 
tions, its  purposes,  its  parties,  and  the  cir- 
cumstances under  which  it  was  made.  It 
must  be,  In  general,  mutual  in  its  obligations 
and  its  remedy."  8  Pom.  Eq.  Jur.  {  1405. 
The  reversal  of  the  judgment  by  the  general 
term  appears  to  have  been  based  ui>on  a  mis- 
conception of  the  facts.  In  the  opinion  it  Is 
stated  that  the  pledge  of  the  bonds  was  in 
consideration  of  the  loan  of  about  $32,000. 
The  fact  that  the  loan  was  pre-existing  evi-. 
dently  had  been  overlooked.  The  judgment 
of  the  general  term  should  be  reversed,  and 
that  of  the  special  term  affirmed,  with  costs 
in  this  court  and  the  general  term  to  the  ap- 
pellant 

BARTLSiTT,  J,  I  cannot  agree  with  the 
construction  placed  upon  this  contract  by  the 
majority  of  the  court  We  are  now  dealing 
with  the  defendant's  counterclaim,  and  the 
plaintiff  is  in  the  position  of  a  defendant 
It  Is  well  to  recall  the  situation  of  the  par- 
ties before  we  enter  upon  the  construction 
of  this  contract  It  is  stated  in  the  brief  of 
plaintiff's  counsel  that  at  the  time  of  the  con- 
tract a  serious  quarrel  existed  between  Read 
and  the  plaintiff,  Edward  a  Stokes.  Wheth- 
er this  was  BO  or  not,  it  is  quite  apparent 
that  the  plaintiff  and  the  defendant  contem- 
plated a  joint  venture  In  the  corporation 
known  as  the  "EEoffman  House."  Prior  tn 
the  execution  of  the  contract  the  plaintiff 


owed  defendant  $34^00,  represented  by  four 
notes,  and,  among  other  collateral,  d^endant 
held  $126,000  of  the  Hoffman  House  bonds, 
deposited  with  him  by  plaintiff.  Read  also 
owed  defendant  $25,000,  represented  by  two 
notes,  which  were  Indorsed  or  guarantied  by 
plaintiff.  Read  had  deposited  with  defend- 
ant 1,963  shares  of  Hoffman  House  stock  as 
collateral  Thus  it  appears  that  before  the 
execnticHi  of  the  contract  plalntiffi  was  ob- 
ligated to  pay  defendant  absolutely  or  condi- 
tionally $69,800.  It  was  under  these  circum- 
stances that  defendant  was  to  purchase,  if 
possible,  the  1,963  shares  of  Hoffman  House 
stock  owned  by  Read,  which  would  require 
an  expenditure,  if  the  stock  could  be  ob- 
tained, of  nearly  $40,000,  thus  swelling  de- 
fendant's loans  and  investments  to  an  ag- 
gregate of  nearly  $100,000.  In  the  light  of 
these  facts,  the  construction  of  the  contract 
is  not  difficult  I .  shall  refer  only  to  the 
points  about  which  there  Is  a  difference  of 
opinion.  The  first  and  most  important  point 
in  the  contract  is  its  sixth  subdivision,  which 
reads  as  follows,  viz.:  "And  as  a  security 
for  these  guaranties,  for  a  loan  of  about  $32,- 
000,  and  for  any  oblijeation  of  said  Edward  S. 
Stokes  to  W.  E.  D.  Stokes  connected  with 
said  Read,  and  against  any  foreclosure  of 
said  mortgage,  said  Edward  S.  Stokes  has 
deposited  with  said  W.  E.  D.  Stokes  bonds  of 
said  Hoftman  House  to  the  pw  value  of 
$160,000."  It  is  admitted  that  the  sum  here 
stated  of  $32,000  should  be  $34,300,  the 
amount  of  plaintiCTs  notes  held  by  defend- 
ant This  clause  of  the  contract  follows  sev- 
eral others  wherein  plaintiff  iias  covoaanted 
to  do  certain  things,  and  Is  declaratory  of 
the  new  situation.  It  will  be  observed  that 
the  collateral  in  the  defendant's  hands  has 
been  increased  from  $126,000  to  $150;000  of 
HofCman  House  bonds.  The  contract  spe- 
cifically declares  that  this  increased  collater- 
al "has  been"  deposited.  It  will  also  be  ob- 
served that  the  collateral  is  held  to  secure 
additional  obligations.  The  $126,000  in  Hoff- 
man House  bonds  was  held  prior  to  the  con- 
tract to  secure  only  plaintifTs  indebtedness 
to  defendant  of  $34,300,  but  the  $150,000 
in  said  bonds  is  h^d  to  secure  the  guaran- 
ties of  plaintiff  under  the  contract  the  loan 
made  plaintiff  by  defendant  any  obligations 
of  plaintiff  to  defendant  with  Bead,  and 
against  any  foreclosure  of  the  Hoffman 
House  mortgage.  The  declaration  in  the 
contract  that  the  new  collateral  has  been  de- 
livered is  of  paramount  importance  in  this 
case.  It  was  within  the  contemplation  of 
the  parties,  by  the  very  letter  of  the  contract 
that  the  additional  $25,000  of  Hoffman  House 
bonds  should  be  delivered  by  ^alntlfl  to 
defendant  contemporaneously  with  the  exe- 
cution of  the  contract  At  the  trial  the  de- 
fendant testified  that  plaintiff  stated  at  the 
interview  when  the  contract  was  signed: 
"Sign  it  as  if  you  had  received  the  $150,000 
worth  of  bonds.  The  other  $28,000  of  bonds 
are  downstairs  in  the  safe,  and  I  will  give 
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them  to  yon."  The  defendant  then  swear* 
they  went  downstairs.  The  bonds  were  hot 
there,  and  plaintiff  said  that  he  had  forgot- 
ten that  he  had  deposited  them  In  the  Sate- 
Depoelt  Company.  The  plaintiff  was  after- 
wards upon  the  stand,  and  did  not  contra- 
dict this  testimony.  Defendant  also  swore 
that  he  never  received  the  additional  $25,000 
Of  bonds,  although  he  repeatedly  demanded 
them  of  plaintlCC  by  letter  and  otherwise. 
The  importance  of  all  this  will  be  apparent 
presently.  In  the  seventh  subdivision  of  the 
contract  defendant  agrees  to  sell  and  trans- 
fer to  plaintiff  one-half  of  the  whole  or  of 
such  portion  of  said  1,963  shares  of  common 
stock  as  he  may  purchase  from  Read  at  the 
price  he  pays  and  interest,  taking  his  note  at 
12  months,  with  a  privilege  for  ond  renewal 
for  a  like  term.  In  the  introductory  recita- 
tions of  the  contract  It  is  stated  that  de- 
fendant is  about  to  purchase  from  Read  the 
remainder  of  his  stock,  to  wit,  1,063  shares  of 
common  stock,  or  a  portion  thereof,  with  the 
Intent  that  they  may  together  be  the  owners 
of  the  whole  of  the  stock  of  said  corpora- 
tion. It  will  be  observed  that  in  the  above 
clause,  and  also  in  the  seventh  subdivision 
of  the  contract,  the  defendant  is  referred  to 
as  purchasing  the  whole  of  this  stock  or  a 
portion  thereof.  The  sequel  proved  that 
Read  was  not  willing  to  part  with  the  entire 
amount  of  his  stock,  and,  although  defend- 
ant repeatedly  applied  to  him,  he  only  suc- 
ceeded In  purchasing  500  sharea  It  is  now 
contended  by  plaintiff,  when  defendant  seeks 
to  enforce  the  contract,  that  the  principal  ob- 
ject of  the  agreement  was  to  secure  all  of 
Bead's  stock,  and  that  defendant  having 
fklled  to  secure  all  of  It,  la  in  default,  and 
cannot  compel  the  delivery  to  him  of  the  ad- 
ditional $25,000  of  bonds,  and  that  the  con- 
tract is  abandoned.  It  has  already  been 
pointed  out  that  this  $25,000  in  bonds  should 
have  been  delivered  at  the  time  the  contract 
was  executed,  and  that  their  delivery  was  In 
no  manner  conditioned  upon  defendant's  sub- 
sequent performance  of  the  contract.  It  re- 
mains to  be  considered  whether  the  prlnclpAl 
•object  of  the  contract  was  to  secure  all  of 
Read's  stock.  It  was  no  doubt  the  intent 
and  desire  of  both  parties  to  secure  Read's 
-entire  stock,  if  possible,  but  it  was  clearly 
recognised  by  them  that  the  consummation 
■of  this  result  was  doubtful,  and  so  both  in 
the  recitation  and  seventh  subdivision  of  the 
contract  defendant  is  to  purchase  all  of  the 
stock  or  a  portion  thereof.  The  defendant 
Insists  be  has  carried  out  his  contract  to  the 
letter  by  purchasing  such  stock  as  Read 
would  sell,  and  that  the  words  in  the  con- 
tract indicating  the  possibility  of  securing 
less  than  the  whole  of  the  stock  were  insert- 
ed to  protect  him,  as  it  was  not  known 
whether  Bead  could  be  induced  to  part  with 
all  of  his  stock.  On  the  other  hand,  the 
plaintiff,  who  Is  bound  to  give  force  and  ef- 
fect to  these  qualifying  words,  says  that  they 
were  inserted  to  cover  the  possible  event  of 


plaintiff  buying  a  portion  of  the  rtock.  Thii 
suggestion  has  no  foundation  in  the  contract 
or  in  the  situation  of  the  parties.  The  sev- 
enth subdivision  shows  that  plaintiff  was 
not  obligated  to  buy  a  share  of  the  stock, 
even  if  defendant  had  succeeded  in  purchas- 
ing all  of  it  He  is  vested  with  a  mere  op- 
tion to  take  such  stocK  as  he  chose,  giving 
for  it  bis  note  at  a  year  with  privilege  of  a 
renewal  for  a  like  period.  This  shows  very 
clearly  that  plaintiff  was  looking  to  the  de- 
fendant to  furnish  the  capital  to  carry  out 
the  purchase  of  the  stock;  and  it  also  shows 
that  defendant,  realizing  that  he  might  be 
tying  up  $40,000  for  two  years  if  he  should 
succeed  in  getting  all  of  Read's  stock,  and 
was  taking  the  risk  of  a  new  investment,  de- 
manded before  the  contract  was  drawn  that 
he  should  have  additional  collateral  for  the 
purpose  already  pointed  out.  When  this  po- 
sition of  the  parties  is  considereu,  I  think 
the  principal  object  of  the  contract  was  td 
secure  all  of  the  outstanding  stock  that  could 
be  obtained,  and  that  both  plaintiff  and  de- 
fendant realized  that  the  relations  existing 
between  plaintiff  and  Read  rendered  the  ac- 
quisition of  the  whole  of  the  tatter's  stock 
very  doubtfuL  I  think  there  was  abundant 
consideration  for  this  contract;  that  it  has 
not  been  abandoned,  but  is  in  full  force  and 
effect;  and  that  defendant  is  entitled  to  re- 
ceive from  plaintiff  as  collateral  security  the 
additional  $25,000  in  Hoffman  House  bonds. 
The  judgment  below  should  be  affirmed,  and 
Judgment  absolute  ordered  for  the  defendant, 
with  costs  in  all  courts. 

ANDREWS.  G.  J.,  and  GRAY  and  MAR- 
TIN, JX,  concur  with  HAIGHT,  J.,  for  re- 
versal. CBRIBN  and  VANN,  JJ.,  concur 
with  BARTLBTT,  J.,  for  afBrmance. 


(li»  N.  T.  «Q 
FBOMME  et  al.  v.  GBAT. 
(Court  of  Appeals  of  New  York.     March  10, 
1806.) 
Contempt— iHTBRPosiNO  False  Asbwbb. 
Interpomng  a  verified  false  answer  is  not 
"deceit  or  abuse  of  a  mandate  or  proceeding  of 
ttie  court,"  punishable  under  Code  CHv.  Proc.  | 
14,  Bubd.  2,  as  a  contempt.     36  N.  Y.   Snpp. 
1107,  affirmed. 

Appeal  from  common  pleas  of  New  York 
city  and  county,  general  term. 

Action  by  Herman  Fromme  and  another 
against  William  B.  Gray  to  recover  for  the 
services  rendered  to  the  defendant  by  the 
plaintiffs  as  Us  attomeya  Defendant  in- 
terposed an  answer,  putting  in  Issue  the  ma- 
terial allegations  of  the  complaint,  and  the 
action  was  tried  upon  the  issues  formed  by 
the  pleadings.  Judgment  was  rendered  In 
favor  of  the  plaintiffs  upon  the  verdict  of  a 
Jury,  and  an  execution  Issued  upon  the  Judg- 
ment was  returned  only  partially  satisfied. 
Supplementary  proceedings  for  the  examina- 
tion of  the  Judgment  debtor  were  had,  and  a 
receiver    of    his    property    was    appointed. 
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Having  fafled  to  realise  anytbing  through 
'ihe  recelyer,  the  plaintiffs  made  a  motion  to 
punish  the  defendant  for  contempt  of  court 
for  making  a  false  answer  and  verification  in 
tlK  action.  That  motion  was  granted,  and 
an  order  was  entered  adjudging  the  defend- 
ant guilty  of  contempt  for  having  Interposed 
a  false  verlfled  answer  for  the  purpose  of  de- 
laying the  plaintiffs,  by  which  misconduct 
their  rights  had  been  impaired  and  preju- 
diced. A  fine  was  imposed  equal  to  the 
amount  remaining  due  upon  the  judgment. 
The  general  term  of  the  city  court  of  New 
York,  in  which  the  action  and  proceedings 
were  had,  aflbned  the  order;  but,  upon  ap- 
peal to  the  general  term  of  the  court  of  com- 
mon pleas  for  the  city  and  county  of  New 
York,  the  order  of  the  city  court  was  re- 
versed and  the  defendant  disctiarged  from 
custody.     Plaintiffs  appeal.     Affirmed. 

Jacob  Fromme,  for  appellants.  William  B. 
Homblower,  for  respondent. 

PER  CURIAM.  We  are  not  Impressed 
with  the  force  of  the  argument  which  is 
made  in  support  of  the  order  of  the  city 
court,  and  we  deem  it  only  necessary  to 
state  briefly  our  reasons  for  affirming  the  ac- 
tion of  the  common  pleas  court  The  propo- 
sition involved  is  somewhat  startling,  and 
can  have  no  support  in  the  provisions  of  the 
Code  of  Civil  Procedure,  unless  found  in  the 
very  strained  construction  which  has  been 
placed  upon  subdivision  2  of  section  14, 
which  treats  of  civil  contempts.  The  sub- 
division mentions  as  one  of  the  cases,  "a  par- 
ty to  the  action  or  special  proceeding  •  •  • 
for  any  deceit  or  abuse  of  a  mandate  or  pro- 
ceeding of  the  court"  Unless  it  is  found  in 
that  provision,  authority  does  not  exist  else- 
where in  the  Code.  An  answer,  however,  is 
not  "a  proceeding  of  the  court,"  and,  of 
course,  it  is  not  a  "mandate."  A  pleading 
may  be  a  proceeding  of  the  party  in  court; 
but  it  is  In  no  sense  a  proceeding  of  the 
court,  to  which  alone  the  section  has  refer- 
ence. Nor  does  the  use  of  the  word  "deceit" 
affect  the  question,  Inasmuch  as  it  must  be  a 
deceit  of  the  court,  or  practiced  upon  the 
court,  which  Is  punishable;  and  It  Is  absurd 
to  say  that  a  false  answer,  in  any  sense,  de- 
ceives the  court  The  court  is  not  misled  by 
it,  nor  regards  it  otherwise  tlian  as  a  de- 
fense, which  raises  an  isstie  to  be  tried  by  it 
If  we  assume  that  the  defendant  perjured 
himself  in  interposing  the  verified  answer  in 
question,  then  his  punishment  must  l>e  left 
to  the  criminal  branch  of  the  court,  where, 
after  pr<^)er  proceedings,  he  may  be  tried  by 
a  jury  for  the  offense  as  charged  in  an  indict- 
ment The  special-term  decisions  to  which 
we  have  referred  we  deem  to  have  been 
made  without  a  proper  or  careful  considera- 
tion of  the  matter.  The  opinion  delivered  at 
the  general  term  satisfactorily  discusses  the 
question,  and  we  think  its  order  was  correct, 
and  that  It  should  be  affirmed,  with  costs. 
All  concur.    Order  affirmed. 


(144  Ind.  306) 

WICKWIRB  et  «1.  v.  CITY  OF  ELKHART 

etaL 
(Supreme  Court  of  Indiana.     March  13,  1896.) 

Mdnioipai.  Cohpobationb — STsasT  Impbovehbhts 
— Powers  or  Citt  Codsoil  undsb  Bt/lt- 

OTB  —  COMTBAOTS. 

The  provisions  of  Rev.  St  1894,  {  4288  et 
seq.,  authorizing  city  councils  to  improve  streets 
and  contract  for  the  work  to  be  let  to  the  t>e8t 
bidder  after  advertising,  the  cost  of  such  improve- 
ment to  be  ultimately  assessed  against  abutting 
property,  must  be  strictly  follow^,  and  iJie  let- 
ting of  a  contract  containing  provisions  material- 
ly more  favorable  to  the  contractor  than  the  re- 
quirements under  which  the  bids  were  invited 
and  received  destroys  the  benefit  of  the  competi- 
tion intended  to  i>e  realized  by  the  statute.  Such 
contract  is  illegal,  and  its  performance  may  be 
enjoined. 

Appeal  from  circuit  court,  Elkhart  county; 
J.  M.  Vanfleet,  Judge. 

Action  by  Willlard  F.  Wickwlre  and  oth- 
ers against  the  city  of  Elkhart  and  others  to 
enjoin  the  performance  of  a  contract  for 
street  paving.  From  a  judgment  on  a  de- 
murrer to  the  complaint  the  plaintiffs  ap- 
peal.   Reversed. 

Osbom  &  Zook  and  D.  N.  Weaver,  for  ap- 
pellants. Perry  L.  Turner  and  Chamberlain 
&  Turner,  for  appellees. 

HACKNEY,  C,  J.  The  appellants,  who 
were  property  owners  along  the  line  of  Jack- 
son street  in  the  city  of  Mkhart,  sued  the 
appellees,  the  city  of  Elkhart,  the  m«nbera 
of  the  common  council  and  the  mayor  of  said 
city,  and  A.  F.  Nlms,  to  enjoin  the  Improve- 
ment of  said  street  by  said  Nima,  imder  a 
contract  awarded  by  the  common  council  to 
him  for  the  grading  and  paving  of  said  street 
The  circuit  court  sustained  the  demurrer  of 
the  appellees  to  the  complaint  of  the  appel- 
lants, and  that  ruling  is  the  only  assigned 
error.  The  Improvement  undertaken  was  by 
virtue  of  the  Barrett  law  (Rev.  St.  1894,  | 
4288  et  seq.),  and  the  proceedings  progressed 
vrithout  question  to  the  action  of  the  common 
council  upon  the  bids  for  the  work.  One 
requirement  of  the  ordinance  was  that  bid- 
ders should  deposit  a  certified  check  for 
$100  as  security  for  the  compliance  with 
their  bids  In  contracting  for  the  work.  A 
form  of  bid  was  prepared  by  the  city  and 
snpplled  to  bidders,  and  the  speeifications 
contained  the  requirement  that:  "All  bids 
shall  be  made  per  square  yard,  setting  out  in 
full  Muds  of  brick  and  other  materials  to  be 
used;  also  the  price  per  running  foot  of 
curbing;  and  no  bid  shall  be  entertained  hav- 
ing within  it  any  provisions  whatsoever. 
But  the  price  per  square  yard  shall  Include 
all  the  necessary  work  and  materials  In  mak- 
ing the  pavement  complete.  All  work  speci- 
fied to  be  completed  by  August  1,  1893." 
The  appellee  Nlms,  one  Mayer,  and  others 
were  competing  bidders.-  The  two  bidders 
named  were  lower  in  their  bids  than  any 
other  bidders,  and  the  bid  of  Mayer  was  $887 
less  than  that  of  Nlms,  while  the  bid  of  Nims 
varied  from  the  form  provided  by  the  city  in 
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containing,  in  connectl<m  wttiti  the  item  of 
excavating,  a  charge  of  one  cent  per  cubic 
yard  for  each  100  feet  of  hauling  beyond 
1,000  feet;  that  the  work  should  be  com- 
pleted by  December  1,  1893,  instead  of  Au- 
gust 1,  1898;  that  he  should  haye  the  use  of 
the  city's  street  roller  without  charge;  and 
Hiat  the  engineer  should  "make  an  estimate 
the  first  of  each  month  for  all  work  done  the 
preceding  month,  and  90  per  cent  of  same  to 
be  paid  at  once,  and  the  total  amonnt  on 
completion  of  the  c<mtract"  The  council  ac< 
cepted  the  bid  of  Nlms,  "striking  out  condi- 
tions mentioned  in  his  bid,"  declared  it  to  be 
the  best  bid,  and  directed  the  preparation  of 
a  contract  with  Nims.  A  contract  was  pre- 
pared, reported  to  and  approved  by  the  coun- 
cil, and  the  mayor  was  ordered  to  execute 
the  same  on  the  part  of  the  city.  Nims  exe- 
cuted the  contract,  and  gave  bond  to  the  ap- 
proval of  the  council,  but  the  mayor  declined 
to  execute  the  contract  The  contract  so 
prepared  contained  the  following  provisions, 
not  contemplated  by  the  form  of  bid  so  pro- 
vided, and  not  mentioned  in  any  other  pro- 
ceeding of  the  council:  (1)  Limiting  the 
hauling  of  snrpius  dirt  to  onejialf  mile;  (2) 
that  the  work  should  be  completed  on  or 
about  December  1,  1893,  and,  if  employes 
should  strike,  the  time  for  completion  should 
be  extended;  (3)  tliat  estimates  should  be 
made  each  30  days  after  the  work  should  be- 
gin, and  90  yer  cent  of  such  estimates 
should  be  paid  by  the  city  to  Nims  within  10 
-days  after  making  each  estimate,  "as  an  ad- 
vancement upon  said  work,"  for  which  Nims 
should  pay  the  city  at  the  rate  of  6  per  cen- 
tum from  the  dates  of  payments  to  a  period 
not  to  exceed  60  days  after  the  completion 
-of  the  work,  and  the  city  to  advance  the  bal- 
ance unpaid  upon  said  work  within  said  60 
days.  The  statnte  (Rev.  St  1894,  S  4288) 
provides  for  the  giving  of  the  contzact  to  "the 
best  bidder  after  advertising  for  three  weeks 
•  •  •  to  receive  proposals  therefor."  It 
provides  furttier  (section  4290)  that  the  corpo- 
ration "shall  be  liable  to  the  contractor  for 
the  contract  price  of  said  Improvement,"  and 
the  lot  owners  shall  be  liable  to  the  city,  up- 
on a  basis  prescribed,  and  the  property  sliall 
be  liable  to  a  lien  for  the  amonnt  The  lia- 
bility of  the  city  to  the  contractor,  it  is  fur- 
ther provided  by  section  4292,  may  l>e  dis- 
charged in  part  by  estimates  as  the  work 
progrresses,  and  payments  from  the  treasury 
aiwn  such  estimates,  deducting  a  reasonable 
percentage  thereof  to  secure  the  completion 
of  the  contract  In  Elliott  on  Roads  and 
Streets  (page  371)  the  correct  doctrine  with 
relation  to  the  special  assessment  of  proper- 
ty for  such  Improvements  is  stated  with 
clearness  and  precision.  It  is  said:  "The 
right  to  levy  local  assessments  is  regarded  as 
an  extraordinary  one,  and  it  cannot  be  de- 
duced from  the  general  words  of  an  act  in- 
corporating a  municipal  cori)oratlon,  unless 
the  words  employed  assume  to  grant  and 
do  clearly  grant  that  right    The  words  of 


a  statute  assuming  to  giant  the  authority  to 
levy  local  assessments  will  not  be  extended 
by  construction,  for  as  against  the  corpora- 
tion the  construction  la  strict  and  nothing  in 
its  favor  will  be  Intended  except  such  mat- 
ters as  are  clearly  implied  from  the  express 
words  of  the  statute.  *  •  •  The  power 
is  purely  a  derivative  one,  and  it  is  not  only 
fettered  by  all  the  limitations  contained  in 
the  statute  which  delegates  it  but  it  has  no 
existence  beyond  the  scope  which  a  strict 
construction  will  jrield."  Again,  it  is  said 
(page  371):  "When  the  statute  from  which 
the  authority  is  derived  prescribes  the  mode 
in  wlilch  it  sliail  be  exercised,  that  mode 
must  be  pursued.  There  is  here  a  diversity 
of  opinion,  some  of  the  cases  going  so  far  as 
to  hold  that  a  literal  compliance  with  the 
statute  is  essential,  while  others  hold  that  a 
substantial  compliance  is  all  that  is  requir- 
ed. In  view  of  the  extraordinary  character 
of  the  authority,  and  of  the  fact  that  It  is  a 
del^ated  one,  the  only  safe  course  Is  to  ap- 
ply the  general  and  long-established  rule  re- 
garding the  exercise  of  naked  statutory  pow- 
ers, and  require  that  the  mode  of  exercising 
It  shall  be  strictly  pursued.  *  *  *  It  Is, 
however,  the  duty  of  the  courts  to  resolve 
doubts  against  the  validity  of  the  exercise  of 
the  authority,  wherever  there  is  any  sub- 
stantial deviation  at  all,  and  to  sustain  pro- 
ceedings in  cases  where  there  is  not  an  exact 
compliance  with  the  statnte  only  when  it 
clearly  and  unmistakably  appears  that  no 
possible  injury  lias  resulted  to  the  landownr 
er,  or  could  result  to  him."  The  authorities 
in  support  of  these  propositions  are  numer- 
ous, and  will  be  found  cited  in  the  notes  to 
the  text  That  the  common  council  had  pow- 
ec  to  improve  the  street  in  question,  and  to 
assess  the  cost  of  tbe  improvement  againsi 
the  property,  is  clearly  shown  by  the  express 
provisions  of  the  statute  cited.  It  no  less 
clearly  appears  from  the  language  and  the 
necessary  implication  from  these  provisions 
that  the  council,  in  the  exercise  of  this  pow- 
er, should  award  contracts  for  the  work  up- 
on and  as  the  result  of  fair  competitive  bid- 
ding. No  one  could  say,  with  the  support 
of  reason,  that  such  a  contract  awarded 
without  receiving  bids,  would  be  valid. 
Such  a  contract  would  not  be  awarded  pur- 
suant to  the  mode  pointed  out  by  the  stat- 
nte. The  purpose  and  object  of  the  statute 
is  manifest  It  was  designed  to  protect  the 
interests  of  the  property  owner  in  ^securing 
the  tjest  results  for  the  least  expenditure, 
and  to  spare  municipal  officers  the  embar^ 
rassment  if  not  the  opportunity  for  corrupt 
action,  of  denying  contracts  to  personal  and 
political  friends  whose  proposals  are  not  so 
favorable  to  the  property  owner  as  that  of 
another.  It  is  as  cleaily  implied  from  the 
language  and  purpose  of  the  statute  as  if  dis- 
tinctly written  in  words  that  the  contract 
must  be  the  result  of  the  competition.  In 
Platter  v.  County  of  Elkhart,  103  Ind.  360, 
2  N.  E.  544,  it  was  said:   "The  provisions  of 
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a  statute  intended  to  prevent  fayorltism  and 
Insure  fair  competition  upon  equal  terms  to 
all  who  choose  to  compete  in  bidding  are  eor 
forced  with  a  firm  hand."  Was  the  contract 
in  question  the  legitimate  result  of  the  com- 
petition offered  by  the  council?  If  the  coun- 
cil could  strike  from  the  bid  the  objectiona- 
ble features  therein,— a  proposition  we  do  not 
consider,— It  is  difficult  to  see  how  the  con- 
tract could  be  made  upon  a  basis  entirely  dif- 
ferent from  that  contemplated  by  the  specifi- 
cations and  the  form  of  bid  supplied.  It  is, 
it  seems  to  us,  perfectly  clear  that  all  com- 
petitors were  entitled  to  place  their  bids  up- 
on the  basis  upon  which  the  contract  was  to 
be  awarded,  and  that  to  require  bids  upon 
one  basis  and  award  the  contract  upon  an- 
other was,  in  practical  effect,  but  to  abandon 
all  bids. 

If  the  hauling  of  surplus  dirt  was  to  be 
limited  to  one-half  mile,  and  that  was  a  ma- 
terial element  in  considering  the  price  at 
wliich  the  work  could  be  done,  that  material 
fact  shoTild  have  been  In  the  possession  of  all 
bidders.  If  the  time  within  which  the  im- 
provement should  be  completed  was  a  mate- 
rial consideration  in  the  contract,  it  was  ma- 
terial in  the  bidding.  The  council  regarded 
it  as  material,  as  evidenced  by  the  stipula- 
tion that  the  work  should  be  completed  by 
August  1,  1893.  -  It  Is  manifest  that  the  time 
for  performing  the  work  was  a  material  ele- 
ment to  be  considered  by  the  bidders  as  af- 
fecting the  price  at  which  the  work  could  be 
accomplished.  The  advantage  of  four  months' 
additional  time  was  valuable  to  contractors 
who  might  be  enabled  to  carry  two  or  more 
pieces  of  work.  Instead  of  devoting  the  best 
part  of  the  season  to  a  single  improvement 
That  advantage  might  reasonably  have  af- 
fected favorably  to  the  pr<q)erty  owners  the 
bids  of  all  of  the  competitors. 

While  the  statute  permits  the  council— 
probably  without  so  stipulating  In  the  con- 
tract, to  make  estimates  and  payments  from 
time  to  time  as  the  work  progresses— there 
Is  no  requirement  that  such  payments  shall 
consist  of  00  per  centum  of  the  estimates, 
and,  if  payments  so  near  the  ralue  of  the 
work  were  contemplated  each  30  days  that 
fact  should  have  been  placed  in  the  posses- 
sion of  all  of  the  bidders,  to  have  enabled 
them  to  estimate  the  value  of  the  use  of  so 
much  of  their  capital  during  the  progress  of 
the  work.  The  discretion  of  allowing,  after 
contract,  but  50  per  centum  instead  of  90, 
as  this  contract  provides,  would  make  a  dif- 
ference in  the  amount  of  the  prepayments  to 
the  contractor  of  nearly  $10,000.  The  use  of 
this  considerable  sum  is  valuable  to  the  con- 
tractor, and  enables  him  to  carry  on  the  Im- 
provement with  less  capital  than  if  he  should 
not  receive  so  full  an  advance  payment  If 
one  bidder  is  kept  in  ignorance  of  the  amount 
to  be  advanced,  he  is  at  a  disadvantage  with 
those  who  may  calculate  definitely  with  ref- 
erence to  the  capital  required.  Nims  evi- 
dently felt  the  force  of  this  reasoning  wh^i 


he  agreed  to  allow  6  per  centum  upon  such, 
advance  ptiyment.  This  allowance,  how- 
ever, should  not  be  considered  as  squaring 
the  possible  disadvantage  to  the  property 
owner  in  not  having  had  this  favor  extended 
to  other  blddeES  who  might  have  regarded 
the  use  of  the  advancements  worth  10  per 
centum,  and  thereby  to  have  reduced  their 
bids  in  that  ratio. 

It  will  not  be  understood  that  we  hold  the 
contract  void  because  the  bidders  were  not 
advised  in  advance  of  the  distance  of  tiaul- 
Ing  surplus  dirt  the  time  for  the  completion 
of  the  work,  and  the  percentage  of  estimates 
to  be  paid  in  advance.  What  we  do  hold  is 
that  to  require  of  the  bidders,  or  some  of 
them,  that  their  proposals  shall  be  made 
without  any  knowledge  of  these  elements  ot 
the  contract  thus  requiring  them  to  make 
their  calculations  from  to  them  the  most  un- 
favorable standpoint  and  to  permit  others 
to  bid  and  secure  the  contract  with  such 
knowledge,  violates  the  purpose  of  the  stat- 
ute. It  destroys  the  essential  features  of 
fair  competition,  and  enables  one  to  bid 
either  with  facts  before  him  which  are  with- 
held from  others,  or  enables  the  council  to 
award  a  contract  to  some  favored  bidder 
ui)on  more  favorable  terms  than  others  had 
reason  to  believe  could  be  procured.  In  this 
Instance  Nims  secured  the  contract  upon 
terms  more  favorable  and  entirely  different 
from  those  upon  which  all  others  formed 
their  bids.  When  his  bid  was  accepted, 
striking  out  the  featiu«s  which  departed 
from  the  elements  ui>on  which  all  bids  were 
asked  and  recdved,  if  it  did  not  destroy  his 
bid  it  was  so  because  he  was  concurring  in 
the  bid  made  new  by  the  alteration.  He 
thus  had  the  advantage  of  two  bids.  But  if 
such  features  were  stricken  out  to  place  all 
bidders  ni>on  an  exact  equality,  and  give  no 
preferences  to  any,  the  contract,  not  having 
been  executed  upon  the  bid  so  reformed,  was 
as  if  made  without  bids.  In  brief,  the  con- 
tract in  this  case  was  not  awarded  upon  the 
bid  of  Nims,  nor  was  It  awarded  upon  the 
competition  held.  It  is  unnecessary  that  we 
should  consider  the  question  as  to  whether 
Nims,  whose  bid  was  high»  than  that  of 
Mayer,  was  the  "best  bidder,"  nor  do  we  de- 
cide whether  the  deposit  of  the  certlfled 
check  by  bidders  tended  to  restrict  competi- 
tion. The  circuit  court  erred  in  sustaining 
the  demurrer  to  the  complaint  and  for  that 
error  the  Judgment  Is  reversed,  with  instruc- 
tions to  overrule  said  demurrer. 


RANSBOTTOM  v.  STATD. 
(Supreme  Cklurt  of  Indiana.     March  6,  1896.) 
Rbcobdino  Indictment — CaikNOK  orVsHoc— 

CONTINUAIIOE. 

1.  A  defendant  who  was  tried  on  the  in- 
dictment actually  returned  by  the  grand  jury, 
was  not  prejudiced  by  failure  to  show  that  audi 
indictment  was  recorded,  aa  required  by  Rev.  St 
1894.  $  1741  (Rev.  St  1881.  |  1672),  providing 
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that  the  derk  shall  record  Indictments  aa  aoon  as 
oresented  and  examined. 

2.  Under  Rer.  St  1894.  i  1840  (Ber.  St. 
1881,  i  1771),  providing  that  a  change  of  yenue 
mar  be  granted,  in  the  discretion  of  the  conrt, 
on  account  of  alleged  prejudice  and  excitement 
In  the  county  against  defendant,  the  refusal 
thereof  will  not  be  reTi^vred  where  it  did  not  ap- 
pear that  such  discretion  had  been  abused. 

3.  The  fact  that  defendant  was  a  competent 
witness  for  himself  in  a  criminal  prosecution 
•gainst  him,  and  that  he  knew  the  facta  proposed 
to  be  proTen  as  well  as  the  witness  on  account 
of  whose  absence  a  continuance  was  ssked,  was 
not  sufficient  ground  for  refusing  such  continu- 
ance. 

4.  It  wajs  not  error  to  refuse  a  coatinnance 
on  the  ground  of  the  absence  of  a  material  wit- 
ness, where  the  affidavit  as  to  diligence  states 
the  conclusions  of  affiant,  and  fails  to  fnllT  and 
dearly  state  facta  neceasaiy  to  constitute  the  dil- 
igence required. 

5.  The  refusal  to  give  certain  instructions 
aaked  by  defendant  in  a  criminal  case  will  not 
be  reviewed  where  the  record  fails  to  show  that 
such  instmctions  were  asked  liefore  tiie  argninent 
was  commenced. 

6.  In  a  prosecution  for  rape  there  waa  evi- 
dence tending  to  show  that  prosecutrix,  who  was 
but  little  over  14  years  of  .age,  was  induced  by 
means  of  false  representations  to  herself  and  her 
mother  to  go  with  defendant  to  the  house  where 
the  crime  was  perpetrated;  that  the  house  was 
nnoccnpied,  except  by  defendant,  two  apparent 
accompUces,  and  prosecutrix;  and  that  defendant 
accomplished  his  purpose  by  means  of  threats, 
and  against  the  will  of  prosecutrix.  Beld,  that 
the  verdict  was  not  unsupported  by  sacb  evi- 


7.  It  was  not  error,  in  a  prosecution  for  rape, 
to  submit  to  the  Inspection  of  the  jury  the  draw- 
ers worn  by  prosecutrix  at  the  time  the  alleged 
crime  was  committed,  after  defendant  had  closed 
his  case,  it  not  appearing  that  defendant  waa 
without  opportunl^  to  meet  such  evidence. 

Appeal  ttom  drcnlt  court,  HarBhall  county; 
A  O.  Cannon,  Judge. 

Olande  Ransbottom  waa  convicted  of  the 
crime  of  rape,  and  appeals.    Affirmed. 

H.  R.  Robbing,  toe  appellant.  B.  (i.  Mar- 
tindale,  J.  R.  Houghton,  8.  H.  Spooner,  and 
Wm.  A  Ketcham,  Atty.  Gen,  for  the  State. 

McGABE,  J.  The  appellant  was  convicted 
In  the  Marshall  drcult  cOurt  of  rape,  alleged 
in  the  ludlctment  to  have  been  committed  on 
one  Esther  Scholl  on  December  4, 1894.  Many 
errors  are  assigned,  among  which  are  the 
overruling  of  appellant's  motion  to  quash 
the  indictment,  overruling  appellant's  motion 
for  a  new  trial,  and  overmllng  bis  motion  for 
and  In  arrest  of  judgment. 

The  only  reason  urged  in  argument  In  sup- 
port of  the  motion  to  quash  and  In  arrest  is 
that  the  record  does  not  disclose  that  the  in- 
dictment was  recorded,  as  required  by  sec- 
tion 1741,  Rev.  St  1894  (section  1672,  Rev. 
St.  1881).  It  was  settled  by  this  court  In 
Heath  v.  State,  101  Ind.  512,  that  the  failure 
to  comply  with  such  requirement  does  not 
Injure  a  defendant  who  is,  as  was  the  case 
here,  tried  on  the  Indictment  that  was  ac- 
tually returned  by  the  grand  Jury. 

One  of  the  reasons  assigned  for  a  new  trial 
was  the  refusal  of  the  appellant's  applica- 
tion for  a  change  of  venue  on  account  of  al- 
leged prejudice  and  excitement  in  the  coun- 


ty against  the  appellant  The  statute  leaves 
such  an  application  to  the  sound  discretion  of 
the  trial  court  Rev.  St  1894,  {  1840  (Rev. 
St  1881.  {  1771).  And  unless  it  appears  that 
Buch  discretion  was  abused  to  the  injury  of 
the  complaining  party,  this  court  cannot  In- 
terfere. Walker  v.  State,  136  Ind.  663,  38 
N.  B.  356,  and  authorities  there  cited.  There 
was  no  error  in  dther  of  these  rulings. 

The  refusal  to  continue  the  cause  on  appli- 
cation of  appellant  is  made  one  of  the  reasons 
for  a  new  trial,  as  well  as  one  of  the  specifi- 
cations in  the  assl^fument  of  errors.  The  coi^ 
tlnuance  was  asked  on  the  ground  of  the  ait- 
sence  of  Charles  Grenert  There  is,  and  can 
be,  no  question  made  that  the  facts  proposed 
to  be  proven  by  the  absent  witness  are  com- 
petent and  material  evidence  for  the  apiiel- 
lant  There  are  btit  two  objections  made  to 
the  affidavit  in  support  of  the  court's  iniling 
refusing  the  applicatloh  to  continue.  The  at- 
torney general  contends  that  the  affidavit  is 
insufficient,  because  It  falls  to  show  that  the 
sheriff.  In  serving  the  subpcena,  left  the  same 
at  the  residence  of  ilie  -^tness,  which  resi- 
dence was  shown  to  be  in  Starke  county,  he 
being  not  found.  No  authority  is  cited  by} 
the  attorney  general  in  support  of  this  projKK 
sition,  nor  do  we  know  of  any.  That  ob- 
jection cannot  be  maintained.  It  is  urged 
by  the  attorney  general  that,  appellant  being 
a  competent  witness,  under  section  1867,  Kev. 
St  1894  (section  1798,  Rev.  St  1881),  lor  him- 
self, and  the  affidavit  disclosing  that  the  fact 
proposed  to  be  proven  by  the  absent  witness 
was  one  which  the  appellant  knew  more 
about  than  the  absent  witness,  or  as  much,  at 
all  events,  his  statement  in  his  affidavit,  re> 
quired  Ijy  section  1850,  Rev.  St  1894  (section 
1781,  Rev.  St  1881),  that  the  defendant  "is 
unable  to  prove  such  facts  by  any  other  vrit- 
ness  whose  testimony  can  be  as  readily  pro- 
cured," is  on  its  face  untrue.  It  is  true.  It 
does  appear  from  the  affidavit  tliat  appellant 
would  necessarily  know  fhe  facts  proposed  to 
be  proven  as  well,  at  least  as  the  absent  wit- 
ness, and  the  law  makes  appellant  a  compe- 
tent witness  in  his  own  behalf.  It  has  been 
held  by  this  court,  in  a  civil  case,  that  it  is 
no  cause  for  refusal  of  a  continuance  for  an 
absent  witness  to  a  material  fact  that  the 
same  is  known  to  the  party  himself,  he  being 
competent  to  testify  to  It;  that  he  is  not 
bound  to  resort  to  his  own  testimony,  and 
is  entitled  to  make  his  proof  by  disinterested 
and  impartial  witnesses.  Fox  t.  Reynolds, 
24  Ind.  46.  We  think  that  is  a  sotmd  rule. 
And  if  it  is  so  in  a  civil  case,  the  reason  is 
still  stronger  why  it  should  be  so  in  a  crim- 
inal case.  But,  going  beyond  the  brief  on  be- 
half of  the  state,  we  are  led  to  Inquire  wheth- 
er the  affidavit  shows  that  the  appellant  ex- 
ercised due  diligence  to  secure  the  attendance 
of  the  witnesa  The  affidavit  as  to  diligence, 
after  stating  that  the  absent  witness  resides 
in  Starke  county,  states  "that  on  March  4tti, 
being  the  first  day  of  this  term  of  court,  the 
defoidant  Issued  a  subpoena  to  the  sheriiC 
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of  MarBhall  connty,  alao  to  the  sheriff  of  Starke 
county,  Indiana,  commanding  each  to  anmrnon 
Charles  Grenert;  that  each  of  said  sherlfCs 
made  diligent  search  and  Inquiry,  but  that 
eald  Charles  Grenert  evades  or  eludes  them, 
60  that  a  subpoena  cannot  be  served;  •  •  • 
that  said  vrltnesa  resides  In  Starke  county, 
Indiana,  and  his  family,  to  wit,  his  brother, 
George  Grenert,  said  that  said  witness  had  a 
Job  of  making  stave  bolts  or  cutting  wood  In 
Grant  county,  and  would  return  by  plowing 
time  in  April,  being  about  April  10th;  that 
affiant  could  not  learn  of  his  whereabouts  In 
time  to  send  subpoena  to  Grant  county,  but 
affiant  verily  believes  that  Grenert  will  re- 
turn about  April  10th,  or  shortly  thereafter." 
Courts  of  justice  have  more  efficient  means  of 
Inducing  the  attendance  of  vritnesses  who  are 
within  the  state  than  waiting  for  plowing 
time  to  bring  them  back.  No  presumption 
can  be  Indulged  against  the  truth  of  the  facts 
stated  In  an  affidavit  for  a  continuance,  how- 
ever strongly  the  court  may  suspicion  them 
to  be  false.  Neither  can  any  presumption  be 
Indulged  In  favor  of  such  an  affidavit  where 
it  falls  to  state  a  necessary  fact,  or  InsutU- 
clently  states  It.  The  statement  In  the  affi- 
davit that  "the  defendant  issued  a  subpoena 
to  the  sheriff  of  Marshall  county,  Indiana, 
also  to  the  sheriff  of  Starke  county,  Indiana, 
commanding  each  to  summon  Charles  Gren- 
ert," Is  far  from  showing  that  appellant  caus- 
ed the  proper  officer  to  issue  a  proper  sub- 
poena to  each  of  the  sheriffs  mentioned,  com- 
manding them  to  summon  the  witness  to  ap- 
pear in  the  Marshall  circuit  court  to  testify 
in  the  cause  on  behalf  of  appellant.  If  the 
return  of  the  subpoena  had  been  stated,  and  it 
exhibited  to  the  court,  the  defective  state- 
ment might  have  been  cured.  But  there  Is 
nothing  of  the  kind  shown.  The  bare  state- 
ment that  the  defendant  Issued  a  subpoena 
Is  no  better  than  if  the  affidavit  had  stated 
that  the  clerk  of  the  Starke  circuit  court  had 
issued  the  subpoenas.  But  that  is  not  all. 
The  affidavit  shows  that  appellant  was  In 
possession  of  Information  that  the  absent 
witness  was  at  that  time  In  Grant  county, 
Ind.,  but  it  does  not  state  when  he  received 
that  Information.  It  does  state  that  he  could 
not  learn  of  his  whereabouts  in  time  to  send 
a  subpoena  to  Grant  county.  But  that  Is  not 
stating  the  facta  concerning  his  diligence,  but 
his  conclusion  from  those  facts.  It  was  the 
exclusive  province  of  the  court  to  draw  that 
conclusion,  and  his  to  state  the  facts.  The 
court  might.  If  he  had  stated  the  facts,  draw 
an  entirely  different  conclusion.  Evidently 
fearing  such  a  result,  he  has  attempted  to 
usurp  the  functions  of  the  court,  and  has 
stated  his  conclusion  from  the  facts,  namely, 
that  appellant  could  not  learn  his  where- 
abouts in  time  to  send  subpoena  to  Grant 
county,  instead  of  stating  the  facts  as  to 
what  be  did,  and  when  he  first  learned  that 
the  witness  was  in  Grant  county,  and  allow 
the  court  to  draw  the  conclusion  as  to  wheth- 
er there  was  time  enough,  after  he  learned 


the  whereabouts  of  the  witness,  to  send  sub- 
poena to  Grant  county.  See  McDermott  v. 
State,  89  Ind.  187;  McKInsey  y.  McKee,  10» 
Ind.  209,  9  N.  E.  771. 

Another  ground  specified  in  the  motion  for 
a  new  trial  and  urged  as  error  is  the  refusal 
to  give  certain  Instructions  asked  by  the 
appellant  The  record  falls  to  show  when  the 
instructions  were  asked,  whether  before  or 
after  the  trial.  A  party  who  desires  special 
instructions  to  be  given  to  the  jury  most 
deliver  them  to  the  court  before  the  argu- 
ment to  the  jury  commences,  and  Is  not  enti- 
tled to  have  any  consideration  given  to  his 
Instructions  offered  later.  Hege  v.  Newsom, 
96  Ind.  426;  Railroad  Co.  v,  Crist,  116  Ind. 
446,  19  N.  B.  310.  The  presumption  is  that 
the  court  refused  them  because  not  requested 
In  time,  unless  for  the  reason  they  had  al- 
ready been  substantially  given  by  the  court 
In  Its  instructions  to  the  Jury,  which  we 
think  Is  clearly  the  case. 

It  is  urged  that  the  evidence  does  not  snp- 
port  the  verdict.  In  that  it  fails  to  establish 
that  the  sexual  connection  was  accomplished 
by  force  and  against  the  will  of  the  pros- 
ecntrtz.  The  testimony  of  the  injured  girl 
is  to  the  effect  that  she  was  14  years  of  age 
on  August  28,  1894,  and  that  she  and  some 
older  sisters  lived  with  their  widowed  moth- 
er in  Knox,  Starke  county,  Ind.,  and  that  on 
December  4,  1884,  appellant  came  to  her 
mother's  house,  and,  representing  himself 
as  a  Mr.  Bottorff,  living  in  the  edge  of  Mar- 
shall county,  applied  to  hire  a  girl  to  do 
housework  for  his  wife,  who  he  represented 
bad  a  little  child,  about  two  years  old,  but 
that  his  wife  was  not  stout  enough  to  take 
care  of  the  child  and  do  her  work.  The  older 
sister  present  refused  to  go,  and  it  was  final- 
ly agreed  that  Esther  should  leave  school, 
and  go  with  him;  the  family  all  believing 
him  to  be  Mr.  Bottorff,  and  a  married  man, 
all  of  which  turned  out  to  be  false.  Esther's 
mother  packed  her  clothing  In  a  valise  hasti- 
ly, and  she  started  with  him,  as  they  all  sup- 
posed, to  appellant's  home,  in  Marshall  coun- 
ty. About  8  o'clock  at  night  they  reached 
the  house  of  a  man  by  the  name  of  Morris, 
in  the  edge  of  Marshall  county,  but  neither 
Morris  nor  his  family  were  at  home.  But 
there  were  two  young  men  there,  named  Bill 
Sheperd  and  Charles  Grenert,  standing  out- 
side of  the  house,  when  appellant  drove  up 
with  Esther  in  the  wagon.  Appellant  toM 
her  his  wife  was  away  to  her  folks,  and 
would  not  be  back  till  about  midnight  The 
young  men  seemed  to  know  appellant  and 
Esther  bad  a  slight  knowledge  of  but  one 
of  them.  Esther  and  appellant  went  Into  the 
house,  and  the  two  young  men  put  away 
appellant's  team.  There  was  nobody  else  In 
the  house.  After  the  team  was  put  up,  the 
two  young  men  came  back  Into  the  house. 
After  Esther  had  sat  there  some  time,  and, 
answering  to  appellant's  Inquiry  If  she  was 
sleepy,  said  she  was,  he  showed  her  into  a 
bedroom,  and  left  the  lamp  In  her  bodroom. 
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and  he  went  tack  Into  the  other  room.  The 
other  young  men  went  npstalia  to  bed.  Ap- 
pellant went  tack  Into  her  bedroom,  took 
the  lamp  ont  to  the  other  room,  blew  it  oat, 
and  came  tack  into  her  bedroom,  called  her 
three  times,  to  which  she  made  no  answer. 
He  then  took  off  his  clothes,  and  got  in  bed 
with  Esther.  The  sexual  intercourse  took 
place  in  that  bedroom.  The  prosecutrix  tes- 
tlfies  ttat  it  was  against  her  will;  ttat  she 
made  outcry,  but  ttat  by  threats  made  by 
him  to  kill  her  it  she  did  not  keep  still  she 
was  put  in  fear.  It  was  said  In  Anderson  t. 
State,  104  Ind.,  at  page  474,  4  N.  E.  63,  and 
6  N.  B.  711:  "That  it  was  incumtant  on  the 
state  to  show  ttat  the  prosecuting  witness  re- 
sisted with  all  the  means  within  her  power. 
The  nature  and  extent  of  the  resistance 
which  ought  reasonably  to  ta  expected  in 
each  particular  case  must  necessarily  depend 
upon  the  peculiar  circamstances  attending 
It,  and  it  is  hence  quite  Impracticable  to  lay 
down  a  role  applicable  to  all  cases  invoMng 
the  necessity  of  showing  a  reasonable  resist- 
ance,"—citing  Ledl^  T.  State,  4  Ind.  680; 
Pomeroy  t.  State,  94  Ind.  96;  Com.  v.  Mc- 
Donald, 110  Mass.  406;  2  Bish.  Or.  Law,  I 
1122.  And  In  Hutar  t.  State,  126  Ind.,  at 
page  186,  26  N.  E.  904,  it  is  said:  "Resistance 
or  opposition  by  mere  words  is  not  enough. 
The  resistance  must  be  by  acts,  and  reasona- 
bly proportionate  to  tta  strength  and  oppor- 
tunities of  the  woman.  When,  however,  fear 
or  violence  overcomes  resistance,  a  different 
rule  applies."  There  was  evidence  from 
which  the  Jury  were  Justlfled  In  believing 
ttat  resistance  was  prevented  by  fear  pro- 
duced by  appellant's  threats,  taking  Into  con- 
sideration, as  they  tad  a  right  to  do,  the 
circumstances  of  getting  her  to  the  lonely, 
strange  house,  late  in  the  darkness  of  the 
night,  all  unexpected  to  her,  whereat  she 
was  the  only  female,  surrounded  by  a  trio 
of  strange  young  men;  and  ttat  she  tad 
been  brought  there  under  base,  false  pre- 
tenses, practiced  on  her  mother  and  herself 
by  one  of  the  trio,  with  circumstances  point- 
ing suspiciously  at  the  other  two  as  at  least 
cognizant  of  the  fraud.  If  not  accomplices; 
she  being  but  a  mere  child,  inexperienced, 
and  ignorant  of  the  true  relation  of  the  sexes, 
tarely  over  the  age  fixed  by  law  at  which 
consent  implied  from  nonresistance  takes 
out  of  the  act  the  deep,  dark,  felonious  hue. 
These  circumstances,  together  with  tar  size, 
appearance,  and  her  intelligence,  were  all 
proper  matters  to  be  considered  In  determin- 
ing whether  resistance  on  her  part  was  ren- 
dered less  effective  or  wholly  averted  by 
fear.  The  evidence  was  of  such  a  character 
as  to  Justify  the  jury  la  finding  that  it  was. 
The  case  of  Eberhart  v.  State,  134  Ind.  651, 
34  N.  K  037,  and  numerous  authorities  there 
cited,  are  very  much  in  point  tare,  and  sup- 
port the  conclnslon  here  reached.  We  there- 
fore cannot  say  ttat  the  evidence  does  not 
support  the  verdict. 
Another  ground  on  which  it  was  urged  a 


new  trial  ought  to  tave  taen  granted  is  ttat 
the  trial  court  permitted  the  state  to  pro- 
duce tafore  the  Jury  for  their  Inspection  th9 
pair  of  drawers  worn  by  the.  prosecutrix  on 
the  night  when  the  alleged  offense  was  com- 
mitted, after  the  defendant  tad  closed  his 
evidence.  Such  ruling  was  within  the  soimd 
discretion  of  the  court,  upon  which  no  re- 
versible error  can  be  predicated  If  the  de- 
fendant is  afforded  an  opportunity  to  meet 
such  new  evidence  in  chief.  Kahlenbeck  v. 
State,  119  Ind.  118,  21  N.  E.  460.  No  com- 
plaint is  made  ttat  such  opportunity  was  not 
afforded. 

It  is  contended  that  the  verdict  is  vindic- 
tive, and  more  the  surrender  to  the  voice  of 
prejudice  ttan  to  sound  reasoning.  If  the 
verdict  tad  been  21  years  in  the  penlteo- 
tiary,  we  could  not  tave  disturbed  it  as  too 
severe^  It  may  ta  ttat  the  uncontradicted 
evidence  created  some  prejudice  In  the  minds 
of  the  Jurors  against  the  defendant  But 
another  Jury  would  tave  to  ta  made  up  of 
men;  and  how  any  12  men  could  listen  to 
such  evidence  as  stands  uncontradicted  In 
this  case  without  feeling  some  slight  preju- 
dice against  the  author  of  such  a  gigantic 
scheme  of  villainy,  it  is  difficult  to  under- 
stand. And  yet  the  Jury  succeeded,  under 
tta  wise  directions  of  the  learned  Judge  who 
presided  at  the  trial,  in  keying  that  preju- 
dice down  so  as  to  return  a  verdict  of  only 
a  little  over  one-half  the  punishment  they 
might  tave  given  the  defendant  While  it 
may  seem  severe  to  appellant  who  seems 
to  tave  thought  very  little  about  the  law 
and  more  of  himself,  yet  It  may  serve  to 
teach  him  and  others  that  the  majesty  of 
the  law  protects  the  weak  and  hapless  as 
well  as  the  strong.  Finding  no  available  er- 
ror In  the  record,  the  Judgment  Is  afiSrmed. 


(144  Ind.  290) 
CONRAD  V.  STATE. 
(Supreme  Court  of  Indiana.     March  12,  1896.) 
CsiMiNikL  Law— CoNTisDANCE— Appbal— Chanob 

0»  VBHOB— iNSTBCOTtONS — M18OON- 
90OT  OP  JCKT. 

1.  A  defendant  in  a  criminal  case  is  not  en- 
titled to  a  continDance  to  enable  him  to  obtain 
testimony'  and  prepare  for  trial  unless  his  applica- 
tion shows  that  he  and  his  counsel  have  used 
all  proper  diligence  to  that  end. 

2.  Alleged  errors  and  misconduct  of  a  trial 
court,  to  be  considered  on  appeal,  must  be  shown 
by  a  bill  of  exceptions. 

3.  The  granting  of  a  change  of  venae  in  a 
criminal  case  rests,  by  prorision  of  statute  (Rev. 
St  1894,  §  1840;  Rev.  St  1881,  §  1771).  In  the 
sound  discretion  of  the  court,  and  where  the  evi- 
dence on  which  it  acts  is  conflicting  its  decision 
cannot  be  reviewed;  nor  is  the  trial  judge  con- 
fined to  the  affidavits  presented,  but  should  use 
all  knowledge  comin;;  to  him  aa  a  man  bearing 
on  the  state  of  local  feeling. 

4.  The  assignment  as  error  of  the  jiving  or 
refusing  of  a  number  of  instructions  together 
raises  only  the  question  as  to  whether  all  given 
were  erroneous,  or  all  refused  were  correct,  and 
none  of  them  covered  by  those  given. 

5.  The  right  of  a  jury  during  a  trial  to  visit 
the  place  where  any  material  fact  occurred,  giv- 
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«n  by  Rev.  St  1884,  |  1896  (R«t.  St  1S81,  | 
1827),  is  confined  to  caaea  where,  "in  the  opinion 
of  the  conrt,  and  with  the  consent  of  all  the  par- 
ties, it  ifl  proper";  and  where  a  number  of  the 
members  of  a  jurj,  during  a  recess,  and  without 
the  knowledge  of  the  court  or  parties,  yisit  the 
place  of  an  occurrence  shown  hy  the  testimony, 
and  there  discuss  the  occurrence  with  others, 
one  of  whom  was  a  witness  who  had  testified, 
such  conduct  constitutes  a  gross  violation  of 
duty,  which  must  be  presumed  prejudicial,  and 
will  vitiate  their  verdict. 

Appeal  from  circuit  coart,  Boone  conntjr;  J. 
G.  Adams,  Judge. 

Joseph  Conrad  was  convicted  of  an  assaidt 
and  battery  with  Intent  to  commit  murder 
Jn  tbe  first  degree,  and  appeals.    Reversed. 

Higglns  &  Dutch  and  A.  J.  Shelby,  for  ap- 
pellant W.  A.  Ketcham,  Atty.  Oen.,  for  tbe 
State. 

HAOKNEX,  a  J.  The  appellant  was  lii' 
^cted  in  the  court  below  for  an  assault  and 
battery  with  the  Intent  to  commit  murder  In 
'  the  first  degree.  He  was  tried,  convicted,  and 
ills  punishment  assessed  at  11  years  In  the 
state's  prison,  and  a  fine  in  the  sum  of  $60. 
There  was  a  change  from  the  regular  Judge, 
and  the  proceedings  assigned  as  error  were 
before  the  Honorable  Joshua  O.  Adams  as 
special  Judge. 

One  of  the  assignments  of  error  urged  by 
«oun8el  for  tbe  appelant  Is  that  the  trial 
court  erred  In  overruling  his  motion  for  a 
continuance.  The  motion  specified  two  caus- 
es: tbe  absence  of  witnesses  who  were  al- 
leged to  reside  In  Marion  county,  Ind.,  and 
tbe  sickness  of  the  appellant,  which  prevented 
a  proper  preparation  for  his  trial.  The  a£B- 
flavit  for  a  continuance  includes  a  subpoena 
Issued  to  tbe  sheriff  of  Marlon  county  on  tbe 
9th  day  of  January,  1895,  directing  the  ap- 
pearance of  tbe  witnesses  therein  named  on 
the  2lBt  day  of  January,  1895.  This  writ  was 
returned  on  the  13th  day  of  January,  1895, 
tbe  witnesses  named  not  having  been  found. 
The  want  of  further  effort  to  secure  the  at- 
tendance of  said  witnesses  is  sought  to  be 
excused  by  the  following  showing:  "That 
defendant's  said  attorneys  made  Inquiry  to 
find  out  if  said  subpcena  bad  been  served  and 
returned,  and  to  find  said  subpoena,  but  were 
unable  to  obtain  such  information,  or  find 
such  subpcena,  or  where  said  subpcena  was, 
unto  the  noon  adjournment  of  said  court  at 
this  day,"  when  the  clerk  Informed  him  that 
one  of  the  appellee's  attorneys  had  tbe  writ 
'Wbo  It  was  that  appellant's  counsel  made  In- 
quiry of,  and  when  such  inquiry  was  made, 
does  not  appear.  Conceding  the  truth  of  tbe 
showing,  tbe  only  inquiry  by  counsel  may 
have  been  of  tbe  defendant,  and  may  not 
have  been  made  until  the  morning  of  the  day 
set  for  the  trial,— January  2l8t,— eight  days 
after  tbe  return.  He  was  required  to  show 
diligence  to  procure  tbe  attendance  of  tbe 
witnesses,  and  this  would  not  appear  without 
showing  an  Inquiry  of  the  oSlcer  whose  du- 
ties would  Include  a  knowledge  of  the  return 
of  tbe  writ,  and  that  such  Inquiry  was  sea- 


sonably made.  The  affidavit  States  that  tbe 
appellant  was  confined  In  Jail  from  December 

18,  1894,  "until  the  day  of  December, 

1894";  that  "be  had  no  means  himself  wltb 
which  to  employ  counsel  to  defend  blm,  and 
was  unable,  the  14tb  day  of  January,  1895, 
to  make  arrangements  and  employ  counsel 
necessary  for  bis  defiense;  that  through  ex- 
posure In  coming  to  Lebanon  to  make  sucb 
arrangements  with  bis  counsel  be  took  a  se- 
vere cold,  and  bad  a  chill,  aggravating  the 
sickness  from  which  he  was  suffering  at  tbe 
time,  and  for  which  he  was  being  tneated  at 
the  time  by  Dr.  J.  N.  Parr;  •  •  •  that 
by  reason  of  said  sickness  this  defendant  was 
unable  to  further  visit  bis  attorney  or  pr^are 
bis  case  for  trial,"  and  did  not  give  his  at- 
torneys tbe  names  of  a  numt>er  of  his  wit- 
nesses until  tbe  morning  of  tbe  day  set  for  tbe 
trlaL  It  was  shown  also  that  he  was  releas- 
ed from  custody,  npon  bond,  "on  the 

day  of  December,  1894,"  and  vms  rearrested 
and  returned  to  Jail  January  18,  1896.  Dr. 
Parr's  aflldavlt  accompanied  that  of  tbe  ap- 
pellant, and  disclosed  "that  on  tbe  4th  day 
of  January,  1895,  be  was  called  to  see"  ap- 
pellant and  "found  blm  suffering  with , 

and  has  since  been  under  treatment  and  bis 
condition  was  such  tbat  be  conld  not  safdy 
have  gone  out  of  doors;  tbat  be  advised  him 
to  remain  In  doors  while  under  treatment" 
wltb  "bichloride  of  mercury."  We  do  not 
learn  from  this  showing  bow  long  be  was  first 
confined  in  Jail,  nor  why  be  did  not  call  and 
consult  counsel  during  tbat  confinement  It 
does  not  appear  that  means  were  not  at  his 
command  for  the  employment  of  counsel  at 
any  time,  and  the  statement  that  "on  tbe 
14th  day  of  January,  1895,  be  was  unable  to 
make  arrangements  and  employ  counsel  nec- 
essary for  bis  defense"  does  not  exclude  tbe 
existence  of  available  means  and  ample  abili- 
ty at  other  times  to  employ  counseL  Nor 
does  it  appear  that,  though  he  resided  several 
miles  from  the  county  seat,  counsel  did  not 
visit  and  consult  with  him  daily  about  his 
defense.  Nor  does  it  appear  that  he  bad  not 
opportunity  after  rearrest,  and  before  the 
morning  set  for  the  trial,  to  advise  bis  coun- 
sel of  a  "niimber  of  witnesses"  he  desired. 
By  some  means  action  was  taken  In  bis  be- 
half, looking  to  tbe  trial  as  early  as  January 
9tb,  when  subpoena  was  issued,  and  sonte 
method  had  then  been  secured  of  communi- 
cating tbe  names  of  tbe  witnesses  Included  in 
that  writ  His  condition  "on  the  4th  day 
of  January,  1895,"  elicited  advice  to  remain 
Indoors  while  under  treatment  How  long 
It  continued  to  be  dangerous  for  him  to  leave 
the  house  Is  not  shown.  It  Is  evident,  we 
think,  that  the  burden  of  disclosing  by  a  plain 
and  consistoit  statement  facts  preventing 
the  employment  of  counsel  and  the  prepara- 
tion for  trial  was  not  discharged.  There  was 
no  error  in  overruling  tbe  motion  for  a  con- 
tinuance. 

Another  contention  of  counsel  is  that  tbe 
trial  court  erred  In  refusing  a  change  of 
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Judge  after  that  already  reAerred  to,  and, 
farther,  that  the  special  Jndge  was  gnllty 
of  misconduct  In  characterlsdng  the  affldaylt 
for  such  change  as  "rank  perjury."  TWs 
contention  la  not  properly  supported  by  the 
record.  The  a£Eldayit8  intended  to  show  the 
abuse  of  discretion  and  the  alleged  miscon- 
duct of  the  Jndge  are  not  only  unsupported 
by  a  bill  of  exceptlohs,  but  the  bill  purport- 
ing to  contain  them  ts  not  signed  by  the 
Judge,  for  the  expressed  reason  that  the  facts 
therein  stated  were  untrue.  It  Is  well-recog- 
nized practice  that  the  truth  of  an  alleged 
cause  for  a  new  trial  must  be  established  by 
the  bill  of  exceptions  or  by  affidavits  brought 
Into  the  record  by  such  bUL  Elliott,  App. 
Proc.  §  S17,  and  authorities  there  cited. 

Complaint  is  made  also  of  the  action  of  the 
trial  court  in  refusing  to  change  the  venue 
of  said  cause  from  Boone  county.  The  ap- 
plication for  the  change  was  supported  by 
numerous  affidavits  of  the  existence  of  local 
prejudice  and  excitement,  and  many  counter 
affidavits  were  filed,  and  considered  by  the 
court  From  the  affidavits  on  behalf  of  the 
appellant  It  appeared  that  the  crime  had  excit- 
ed considerable  comment  by  the  press  and  the 
people;  that  It  was  feared  the  appellant  might 
be  lynched;  that  the  sheriff,  entertaining  this 
fear,  had  removed  the  appellant  to  the  Clinton 
county  Jail;  and  that  the  house  of  a  woman 
In  ZlonsvUle,  the  place  where  the  shooting 
occurred,  had  been  stoned,  and  she  had  been 
threatened.  It  was  alleged,  because  of  her 
friendship  for  the  appellant,  and  her  prom- 
ises of  assistance  in  his  defense.  Each  of 
such  affidavits  contained  the  expressed  opinion' 
of  the  affiant  that  a  fair  and  Impartial  trial 
could  not  be  had  in  Boone  coxmty.  The  coun- 
ter affidavits,  made  by  residents  In  and  near 
ZlonsvUle,  were  to  the  effect  that  the  affiants 
were  acquainted  with  the  expressed  senti- 
ments of  the  people  of  Boone  county,  and 
that  the  appellant  could  obtain  a  fair  and  Im- 
partial trial  of  the  cause  in  that  county.  The 
granting  of  the  change  of  venue  was  not  Im- 
perative, but  rested  within  the  sound  discre- 
tion of  the  court  Rev.  St  1894,  S  1840  (Rev. 
St  1881,  9  1771);  Reinbold  v.  State,  130  Ind. 
467,  30  N.  E.  306;  Splttorfl  v.  State,  108  Ind. 
171,  8  N.  E.  911;  Masterson  v.  State  (present 
term)  43  N.  E.  138;  Bansbottom  v.  State  (this 
term)  43  N.  E.  218;  Smith  v.  State  (this  term) 
42  N.  E.  1019.  An  issue  of  fact  determined- 
by  the  trial  court  upon  conflicting  affidavits 
Is  conclusive  upon  this  court.  Schnurr  v. 
Stmts,  119  Ind.  429,  21  N.  E.  1089.  The  dis- 
cretion rested  In  the  trial  court  was  not  im- 
plied, but  was  given  by  the  express  language 
of  the  statute.  It  must  be  understood  that 
where  a  purely  discretionary  power  is  exer- 
cised it  caimot  be  reviewed  unless  the  com- 
plaining party  shall  show  clearly  and  strongly 
that  the  court  grossly  perverted  Its  power, 
to  his  manifest  Injury.  Elliott,  App.  Proc.  $$ 
697-605;  Detro  y.  State,  4  Ind.  200;  Gordon 
V.  Spencer,  2  Blackf.  286.  A  mere  error  in 
Judgment,  such  as  may  arise  from  not  prop- 


erly ascertaining  upon  which  dde  of  the  ques- 
tion  lies  the  iveponderance  of  the  evidence,  is 
not  ground  for  such  review.  That  them  had 
been  a  violent  demonstration  of  feeling 
against  the  woman  mentioned  was  clearly 
shown,  but  that  this  was  because  she  was 
expected  to  assist  the  appellant  in  his  defense 
was  given  merely  as  the  opinion  or  conclu- 
sion of  those  whose  affidavits  were  filed.  If 
we  have  not  misinterpreted  the  evidence  up- 
on the  trial,  it  may  be  doubted  whether  that 
tionclusion  is  nearer  the  true  one  than  that 
she  was  blamed,  by  those  guilty  of  that 
violence,  for  exercising  an  influence  over  each 
of  the  parties  to  the  crime  charged  which 
brought  on  the  conflict  between  them.  How- 
ever, It  does  not  appear  that  the  sheriff's 
action  was  because  of  any  actual  threats  of 
violence  towards  the  appellant  The  differ- 
ence of  opinion  between  those  making  affida- 
vits on  either  side,  as  to  whether  the  appel- 
lant could  obtain  a  fair  and  impartial  trial, 
would  clearly  have  justified  the  court's  ac- 
tion. But  it  must  not  be  supposed  that  the 
question  of.  discretion  was  one  depending 
alone  upon  the  preponderance  of  the  evidence 
given  by  affidavit  If  that  were  the  question, 
there  would  be  ao  discretion  to  be  exercised, 
but  the  judgment  of  the  court  would  be  nar- 
rowed to  the  Issue  presented  by  the  affidavits. 
There  are  few  cases  that  excite  special  public 
interest  where  conflicting  ■  views  and  senti- 
ments could  not  be  presented  upon  the  ques- 
tion of  a  fair  and  Impartial  trial.  The  court 
should  exercise  a  careful  discrimination  be- 
tween the  natural  and  necessarily  conflicting 
views  of  the  friends  and  the  enemies  of  the 
accused,  and  should  bring  to  bear  that  knowl- 
edge which  comes  to  every  man  of  observa- 
tion and  experience  of  the  varying  and  chan- 
ging views  of  the  masses  in  times  of  excite- 
ment and  again  when  passion  has  had  an  op- 
portunity to  subside.  The  man  who  pre- 
sides over  a  judicial  tribunal  cannot  and 
should  not  as  a  judge,  exclude  from  his  mind, 
in  the  exercise  of  a  purely  discretionary  mat- 
ter, depending  upon  a  condition  of  public  sen- 
timent, all  knowledge  and  all  impressions 
coming  to  him  as  a  man.  While  he  may  be 
aided  and  enlightened  often  by  affidavits,  as 
shown  In  Anderson  v.  State,  28  Ind.  24,  that 
is  not  the  only  source  of  information  and 
judgment  If  it  were,  it  is  plain,  as  we  have 
already  shown,  that  a  wide  and  unlimite^V 
discretion  given  by  the  statute  would  be  nar- 
rowed to  a  question  depending  upon  the 
weight  of  the  evidenca  We  find  here  no 
case  requiring  a  review  for  manifest  perver- 
sion of  discretion. 

Thirty-nine  causes  were  assigned  by  the  mo* 
tlon  for  a  new  trial,  many  of  which  have  not 
been  presented  in  argument  and  some  of 
which  are  presented  only  by  suggestions  as 
to  their  places  In  the  record,  and  vrlthout  the 
statement  of  reasons  or  authority  supporting 
them.  The  assignment  as  to  the  giving  of  In- 
structions is  Joint  as  to  all  given,  and  that 
as  to  the  refusal  of  appellant's  Instructions  la 
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Joint  also.  If,  therefore,  any  one  glren  was 
correct,  and  If  any  one  refused  was  incorrect, 
or  was  covered  by  any  given,  there  would  bo 
no  available  error.  BUlott,  App.  Proc  8  791; 
Wallace  v.  Bank,  126  Ind.  266,  26  N.  E.  176; 
Railway  Co.  v.  McCartney,  121  Ind.  385,  2.S 
N.  E.  268;  State  y.  Gregory,  1S2  Ind.  387,  31 
N.  E.  952.  The  objections  urged  to  the  in- 
structions in  argument  are  not  specific,  but 
are  too  general  to  suggest  an  error  with  ref- 
erence to  any  one  of  them.  It  is  not  claimed, 
however,  that  all  given  were  wrong,  and  that 
all  aslced  were  correct,  and  were  not  covered 
by  any  that  were  given.  The  principal  issue 
npon  the  trial  was  upon  the  appellant's  spe- 
cial plea  of  insanity  at  the  time  of  the  com- 
mission of  the  alleged  crime.  Upon  this  is- 
sue there  was  evidence  of  an  attempt  on  the 
part  of  the  appellant,  while  confined  in  Jail,  to 
commit  suicide  by  hanging.  At  the  close  of 
the  testimony  In  the  case,  and  upon  the  ad- 
journment of  the  court  in  the  evening,  11  of 
the  jurors  went  to  the  jail,  and  viewed  the 
chamber  where  it  was  claimed  said  attempt 
was  made.  While  there  they  procured  the 
wire  with  which  the  hanging  was  attempted, 
and  some  of  their  number.  In  the  presence 
of  the  others,  discussed,  with  the  prisoners 
who  had  given  evidence  npon  the  trial  as  to 
said  attempt,  the  questions  as  to  the  exces- 
sive length  of  the  wire  affording  an  oppor- 
tunity for  the  appellant's  feet  to  reach  the 
floor  whUe  it  was  about  his  neck,  and  the  ease 
with  which  he  could  have  reached  the  side 
walls  with  his  hands  and  feet,  and  thereby 
saved  his  life.  Testing  the  length  of  the  wire, 
some  of  the  number  held  or  fastened  the  wire 
as  it  was  said  by  the  prisoners  to  have  been 
fastened  at  the  time  of  said  attempted  sui- 
cide, while  another  stood  under  it.  This  con- 
dact  of  the  jurors  was  without  the  knowledge 
or  consent  of  the  court  or  either  of  the  par- 
ties, and  was  unknown  to  the  defendant  until 
after  the  verdict  The  facts  are  brought  into 
the  record  by  the  affidavits  of  said  prisoners, 
filed  in  support  of  the  appellant's  motion  for 
a  new  trial,  and,  as  we  have  stated  them,  are 
not  controverted.  The  11  jurors,  however, 
filed  affidavits  that  their  visit  to  and  observa- 
tions at  the  jail  were  from  mere  idle  curiosity; 
that  they  were  not  requested  by  another  to  do 
what  they  did,  and  that  the  observations  and 
experiments  made  by  them  did  not  enter  into 
their  deliberations,  nor  control  to  any  extent 
their  verdict  In  this  state  the  right  of  the 
jury  to  view  the  place  where  any  material 
fact  occurred  is  given  by  statute,  and  is  to  be 
exercised  "whenever,  in  the  opinion  of  the 
court  and  with  the  consent  of  all  the  partieB 
It  Is  proper."  Eev.  St  1894,  S  1806  (Rev.  St 
1881,  §  1827).  At  such  view  the  place  is 
Shown  by  some  one  appointed  by  the  court  for 
that  purpose,  and  "while  the  jury  are  thus  ab^ 
sent  no  person,  other  than  the  officer  and  the 
person  appointed  to  show  them  the  place, 
shall  speak  to  them  on  any  subject  connected 
with  the  trial."  At  each  adjournment  the 
Jury  are  admonished  bx  the  court  that  It  is 


their  duty  not  to  converse  among  themselves, 
nor  to  sufCer  others  to  converse  with  them,  on 
any  subject  connected  with  the  trial,  tmtll  the 
cause  is  finally  submitted  to  them.  Rev.  St 
1894,  1 1895  (Rev.  St  1881,  8  1826).  It  would 
appear,  therefore,  that  the  conduct  of  the  11 
members  of  the  jury  on  the  occasion  In  ques- 
tion was  a  gross  violation  of  duty,  not  only  in 
viewing  the  place  mentioned,  but  in  talking  to 
others  and  permitting  others  to  talk  with  them 
upon  a  subject  connected  with  the  cause.  The 
abuse  of  their  privilege  was  greater  from  the 
fact  that  their  communications  were  with  wit- 
nesses in  the  case,  uix>n  whose  sworn  evi- 
dence, given  upon  the  trial,  the  fact  or  oc- 
currence in  question  became  material.  One 
of  these  witnesses  made  the  remark  to  the  Ju- 
rors which  excited  their  sui^icion  that  the 
wire  was  too  long,  and  Induced  the  experiment 
to  which  we  have  referred.  It  has  been  set- 
tled In  this  state  that  the  view  contemplated 
by  the  statute  does  not  constitute  evidence, 
but  simply  enables  the  jury  to  apply  to  the 
location  the  evidence  received  from  the  wit- 
nesses. Shnler  v.  State,  105  Ind.  289,  4  N.  B. 
870,  and  authorities  there  dted.  In  the  case 
just  cited,  distlngnlBhlng  between  the  mere 
view  of  the  location  and  the  reception  of  evi- 
dence, it  was  suggested,  with  reference  to 
State  T.  Bertln,  24  La.  Ann.  46,  that  explana- 
tions by  a  witness,  made  of  a  diagram,  while 
viewing  the  location,  were  evidence  given  in 
the  absence  of  the  accused.  In  Erwin  t.  But 
la,  29  Ind.  95,  It  was  held  that  where  the  jury 
made  the  statatoiy  view  the  injunction 
against  conversing  upon  the  subject  of  the 
trial  was  an  Important  requirement  and 
should  be  carefuUy  observed;  and  the  T«:dlct 
was  set  aside  because  of  a  statement  made  by 
one  of  the  witnesses  daring  the  view  and  In  One 
hearing  of  the  jurors.  In  Heltron  v.  Gallupe, 
66  Me.  663,  it  was  well  said  that:  "^he  the- 
ory of  our  jury  trials  is  that  all  parties  and 
witnesses  are  to  be  heard  In  open  comt,  in 
the  presence  and  under  the  direction  of  the 
presiding  judge.  The  law  is  extremely  tena- 
cious of  this  cardinal  doctrine,  and  looks  with 
distrust  and  aversion  upon  any  departure 
In  practice  from  its  strictness.  The  oath  of 
the  Juror  is  to  decide  according  to  the  law  and 
the  evidence  given  to  him,— given  to  hhn  ac- 
cording to  the  rules  of  evidence  In  open  court 
and  with  the  parties  face  to  face.  It  surely 
cannot  mean  evidence  given  to  a  Jurjrman  by 
a  party  outside  of  the  court  room,  to  be  read 
and  pondered  upon  in  secret  before  joining 
his  fellows  la  deliberation  on  the  verdict"  In 
the  case  of  Tyrrell  v.  Bristow,  Ale,  &  N.  398, 
it  was  said:  "It  Is  highly  reprehensible  in 
jurors  to  endeavor  to  procure  ex  parte  evi- 
dence out  of  court  and  thereby  influence  the 
minds  of  the  other  jnrors  in  consulting  upon 
the  verdict  Their  duty  is  sacred,  and  should 
be  most  conscientiously  discharged,  which  can 
only  be  effected  by  their  keeping  their  minds 
free  and  clear  of  all  representations  which  do 
not  grow  out  of  the  evidence  adduced  In  court 
Evidence  should  not  be  acted  upon  which  all 
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the  Juy  had  not  orlginaUy  an  opportnnlty  of 
acquiring  hi  the  legithnate  icay  which  Is  pre- 
scribed and  sanctioned  by  the  rales  of  law, 
and  which  should  be  in  the  presence  of  the 
parties  or  their  professional  agents."  It  is 
trne  that  this  was  said  In  a  case  where  some 
of  the  jurors  viewed  the  location  In  question, 
and  the  obeerratlons  were  regarded  as  evi- 
dence. Though  we  may  differ  from  the  con- 
clusion that  the  view  is  evidence,  we  cannot 
differ  In  the  conclusion  reached  when  evi- 
dence Is  obtained  out  of  conrt  The  evidence 
upon  which  any  juror  acts  should  be  the  evi- 
dence upon  which  all  of  the  panel  may  act 
In  Deacon  v.  Shreve,  2Z  N.  J.  Law,  176,  pend- 
ing the  trial  some  of  the  jnrors  visited  the 
locos  in  quo,  and  examined  a  spring  abont 
which  witnesses  bad  testified,  and  it  was  said 
In  part  that:  "Laying  aside  any  considera- 
tion as  to  the  action  of  the  plaintUC  hlmsBlf, 
these  jurors,  in  the  absence  and  without  the 
knowledge  of  the  defendants,  by  preconcerted 
arrangement,  met  the  friends  and  witnesses  of 
the  plalntiCr,  and  privately  conferred  with 
them  in  r^ard  to  matters  which  were  consid- 
ered to  have  an  Important  bearing  on  the  case. 
It  was  nothing  less  than  an  ex  parte  examina- 
tion of  evidence  in  the  canse,  the  Influence  of 
which  we  cannot  know,  nor,  indeed,  ought  we 
to  inquire  as  to  it.  However  Inadvertent  the 
conduct  of  the  Jurors  may  have  been,  who 
were  perhaps  drawn  Into  it  by  the  pretense 
that  the  evidence  ol  the  two  witnesses  as  to 
the  spring  had  been  misrepresented,  still  it 
was  a  gross  Irregularity,  which,  if  permitted, 
would  destroy  all  confidence  in  the  purity  of 
jurors,  and  in  the  impartiaUty  and  fairness  of 
their  verdicts.  Though  verdicts  should  not 
be  set  aside  on  slight  grounds  not  likely  to  be 
prejudicial  to  a  party,  yet  certainly  the  wel- 
fare and  security  of  the  community  require  us 
to  Interfere  in  a  case  like  this."  In  Thomp.  & 
M.  Jur.  8  417,  it  is  said:  "Inspection  by  tri- 
ors of  fact  is  recognized  as  one  of  the  modes 
of  producing  evidence,  or  rather  of  dispensing 
with  It;  and  while  a  conrt  will,  in  proper 
cases,  and  under  proper  safeguards,  permit 
the  jury  to  visit  the  locus  in  quo,  to  Inspect 
the  scene  where  a  particular  thing  is  alleged 
or  shown  to  have  been  done,  or  the  weapon 
with  which  a  crime  is  alleged  to  have  been 
committed,  and  the  like,  yet  it  Is  never  tol- 
erated that  jurors  should  make  such  inspec- 
tions of  their  own  accord.  It  is  well  settled 
that  jurors  must  decide  cases  upon  such  evi- 
dence as  is  produced  before  them  by  the  par- 
ties to  the  litigation,  and  that  they  cannot  go 
in  search  of  evidence  privately,  or  act  upon 
evidence  thus  obtained."  See,  also,  sections 
358  and  854  of  the  same  work.  In  Hayward 
v.  Knapp,  22  Minn.  5,  a  new  trial  was  or^ 
dered  because  of  statements  pending  a  view 
of  the  locus  In  quo,  made  by  one  accompany- 
ing the  Jury  by  order  of  the  trial  court  for 
the  purpose  of  pointing  out  the  places.  If  we 
have  reached  a  correct  conclusion  in  holding 
that  the  statements  of  persons  at  the  Jail,  at 
least  one  of  whom  was  a  witness  to  the  oc- 
v.48N.B.no.3 — 15 


cnrrence  in  question,  was  evidence,  it  was  the 
privilege  of  the  accused  to  meet  the  witnesses 
face  to  face,  and,  by  counsel,  to  be  heard  In  a 
public  trial  with  reference  to  such  evidence. 
Const  Ind.  art  1,  |  IS  (Bev.  St  1884,  f  58; 
Bev.  St  1881,  S68). 

The  case  of  Luck  v.  State,  96  Ind.  16,  pre- 
sented the  misconduct  of  a  ballift  In  charge 
of  a  Jury,  who.  In  walking  with  them,  took 
them  near  the  place  of  the  homicide.  This 
court  said:  "The  conduct  of  the  bailiff  in 
walking  with  the  jury  about  the  city,  and 
passing  the  place  of  the  homicide,  was  rep- 
rehensible in  the  extreme,  and  for  it  he  was 
deserving  of  punishment  Such  conduct  up- 
on the  part  of  a  cardess  or  perverse  balUff 
often  makes  a  new  trial  necessary,  greatly 
to  the  prejudice  of  the  administration  of 
Justice.  *  *  *  But  with  respect  to  such 
misconduct  the  law  is  well  settled  that  It 
will  not  authorize  a  new  trial  where,  as  in 
the  present  case,  it  is  shown  that  the  Jury 
were  not  subjected  to  any  improper  Influ- 
ences, and  were  not  in  any  way  attempted 
to  be  tampered  with,  and  where  the  verdict 
is  clearly  right  upon  the  evidmce."  In  the 
present  case,  however,  the  misconduct  was 
that  of  the  jurors  in  violating  the  Injunction 
of  the  court  and  in  not  only  making  a  view 
of  the  location  without  the  permission  of  the 
court  or  the  consent  of  all  the  parties,  but  in 
conversing  with  and  permitting  witnesses  in 
the  case  to  converse  with  them  about  a  ma- 
terial question  in  the  case,  and  in  making 
experiments  to  Illustrate  the  suggestion  of 
such  witnesses.  In  a  case  where  the  Jury 
were  viewing  by  direction  ot  the  court  It 
was  held  that  "Perhaps,  strictly  speaking, 
the  jury  had  no  right  to  do  anything  more 
than  view  the  premises,  thereby  to  enable 
them  to  apply  the  evidence  given  upon  the 
trial."  City  of  Indianapolis  v.  Scott,  72  Ind. 
197.  In  the  present  case,  while  engaged  in 
an  unauthorized  act,  the  jurors  do  that 
which,  strictly  speaking,  they  had  no  right 
to  do;  that  is  to  say,  they  conversed  with 
others  upon  a  question  of  importance  In 
the  case,  and  made  illustrations  to  prove 
the  truth  or  falsehood  of  the  appellant's 
evidence  of  Insanity.  Can  it  be  said,  be- 
cause the  evidence  clearly  shows  the  appel- 
lant's guilt  that  such  conduct  was  not  prej- 
udicial to  his  rights?  We  think  it  cannot 
The  statute  which  saves  a  reversal  for  er- 
rors or  defects  which  do  not  "prejudice  the 
substantial  rights  of  the  defendant"  has 
been  construed  by  this  court  to  include 
"merely  abstract  and  harmless  errors."' 
Epps  V.  State,  102  Ind.  541,  1  N.  B.  491.  It 
Is  a  harmful  error,  In  our  Judgment,  for  ju- 
rors to  so  utterly  and  recklessly  violate  their 
duties  as  to  seek  and  obtain  testimony 
against  an  accused  out  of  court,  and  In  disre- 
gard of  his  constitutional  and  legal  rights. 
If  It  were  merely  a  question  as  to  whether 
the  misconduct  had  subjected  the  Jurors  to 
corrupt  influences,  as  In  the  case  of  Riley  v. 
State,  95  Ind.  446,  and  cases  of  the  class  to 
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which  that  belongs,  we  might  reach  a  iiSsr- 
ent  conclusion;  bat  here  the  defendant  has 
been  deprlTed  of  a  privilege  guarantied  by 
the  constitution,  and  It  Is  not  for  the  court 
to  speculate  about  the  prejudicial  character 
of  the  misconduct  Nor  do  the  affidavits  of 
the  Jurors  that  they  disregarded  the  evi- 
Aeaace  and  observations  afllect  the  question. 
The  rights  of  the  accused  in  this  matter  are 
too  sacred  to  be  made  to  depend  upon  the 
possibility  of  inexperienced  triors  excluding 
voluntarily  from  their  minds  facts  and  ob- 
servations calculated  to  materially  aifect  the 
question  of  gnilt  The  most  skilled  triors 
are  often  Influenced  unconsciously  by  cir- 
cumstances which  they  may  try  never  so 
hard  to  exclude  from  consideration.  The 
men  constituting  the  Jury  In  question  were 
evidently  not  of  that  class  whose  minds  are 
on  the  alert  to  avoid  an  injustice  to  one 
whose  liberty  may  be  made  to  depend  upon 
their  caution  and  care  in  observing  their  du- 
ties. They  wholly  forgot  their  oaths  aa  Ju- 
rors, forgot  the  admonitions  of  the  court, 
and  sought  Information  which  should  not 
have  come  to  them  except  with  the  consent 
of  the  accused.  For  the  misconduct  of  the 
jury  the  Judgment  of  the  lower  court  is  re- 
versed, with  instructions  to  grant  a  new 
triaL 


(145  lad.  22») 
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(Snpreme  Court  of  Indiana.     March  10,  1896.) 

Railhoadh— Consolidation^ — Filing  Artiolss  o» 
AoRBUMRKT — Fbbs— Condition  Prbcbdbnt. 

*..  .  1- Under  Acts  1891,  p.  84,  i§  1,  2,  providing 
that  the  secretary  of  state  shall  charge  certain 
fees  for  filing  and  recording  an  Agreement  of  rail- 
road companies  to  consolidate,  and  providing  that 
he  shall  "neither  file  nor  record  any  of  the  arti- 
des  •  •  •  mJeas  all  the  fees  for  filing  are 
first  paid,"  the  payment  of  the  fees  is  a  condi- 
tion precedent. 

2.  A  deputy  Becretary  of  state  has  no  an- 
ttonty  to  waive  the  proyislons  of  Acts  1891,  p. 
84,  i  2,  making  the  payment  of  fees  by  railroad 
companies  intending  to  consolidate  a  condition 

Srecedent  to  the  filing  of  the  articles  of  consoli- 
ation  with  the  secretary  of  state. 

8.  In  an  action  by  the  state  to  recover  fees 
from  railroad  companies  for  the  filing  of  articles 
of  consolidation  (Acts  1891,  p.  84,  {|  1,  2),  it  ap- 
peared that  an  agent  of  the  companies  applied 
to  the  secretary  of  state  to  file  and  record  articles 
of  consolidation,  but  that,  on  being  informed  of 
the  amount  of  the  fees  required,  he  refused  to 
pay  the  same,  and  left  the  office,  carrying  the 
papers  with  him,  with  the  consent  of  the  deputy 
secretary  of  state.  BeltL,  that  the  articles  were 
not  filed. 

Appeal  from  circuit  court,  Marlon  county; 
Theo.  P.  Davis,  Special  Judge. 

Action  by  the  state  of  Indiana  against  the 
Chicago  &  Eastern  Illinois  Railroad  Compa- 
ny and  the  Chicago  &  Indiana  Coal  Railway 
Company.  Judgment  for  defendants,  and 
plaintiff  appeals.     Affirmed. 

Wm.  A.  Ketcham,  Atty.  Gen.,  Leon  O.  Bai- 
ley, and  Smith  &  Korbey,  for  the  State.  W. 
H.  Syford  and  A.  G.  Haxris,  for  appelleea. 

1  Hcbearing  denied. 


JORDAN,  J.  Tbl«  action  was  institntAd 
by  the  state  to  recover  of  the  appellee  the 
sum  of  $25,000  which  it  claimed  accrued  to 
the  former  under  the  act  of  1891  (Acts  1891, 
p.  84)  as  fees  for  the  filing  and  recording  of 
appellee's  articles  of  consolidation  in  the  of- 
fice of  the  secretary  of  state.  The  complaint 
avers:  "That  on  the  9th  day  of  March,  1881, 
the  Chicago  &  Eastern  Illinois  Railroad  Com- 
pany was  formed  by  the  consolidation,  under 
the  laws  of  the  states  of  Indiana  and  lUincrfs, 
of  certain  railways  in  those  states,  which 
company  continued  In  existence.  That  on 
the  30th  day  of  April,  1886,  another  con- 
solidated railroad  corporation  was  formed, 
under  the  laws  of  Indiana  and  Illinois,  nnder 
the  name  of  the  Chicago  &  Indiana  Co&l  Rail- 
way Company,  which  company  continued  In 
existence.  Tliat  on  June  6,  1894,  under  the 
laws  of  Indiana  and  Illinois,  the  said  Chica- 
go &  Eastern  Illinois  Railroad  Company,  as 
consolidated  on  the  said  9th  day  of  March, 
1881,  and  the  said  Chicago  &  Indiana  Coal 
Railway  Company  undertook  and  attempted 
to  consolidate,  and  did  enter  into  articles  of 
agreement  and  consolidation,  and  thereby 
became  the  'Chicago  &  Eastern  lUInoIs  Rail- 
road Company,'  the  defendant  herein;  that 
being  the  name  given  the  new  consolidated 
corporation  in  said  articles.  That  by  the 
articles  of  consolidation,  the  consolidated 
company  was  authorized  to  issue  capital 
stock  to  the  amount  of  twenty-five  million 
dollars.  •  •  •  That,  pursuant  to  the  reso- 
lution of  the  board  of  directors  of  the  said 
consolidated  company,  and  the  agreement  of 
said  consolidated  companies,  said  consolidat- 
ed company  did,  on  the  7th  day  of  June, 
1894,  deliver,  for  filing,  to  the  Honorable  Wil- 
liam R.  Myers,  the  then  secretary  of  state  of 
the  state  of  Indiana,  the  articles  of  consolida- 
tion aforesaid,  and  did  then  and  there,  on 
the  said  7th  day  of  June,  1894,  request  and 
demand  that  said  Myers,  as  such  secretary 
of  state,  should  cause  the  same  to  be  filed  In 
the  office  of  the  secretary  of  state  as  by  the 
statute  made  and  provided;  and  the  said 
William  R.  Myers,  secretary  of  state,  did  then 
and  there,  to  wit,  June  7,  1894,  receive  from 
said  consolidated  corporation  said  articles  of 
consolidation  for  the  purpose  of  being  filed, 
and  the  said  Myers,  aa  such  secretary  of 
state,  did  then  and  there  notify  and  Infoisa 
the  officer  and  agent  of  said  c<Hisolldated  cor- 
poration for  presenting  said  articles  of  con- 
solidation for  filing  that  the  fee  therefor, 
which  by  law  he  was  required  to  collect, 
amounted  to  (25,000,  and  did  then  and  there 
demand  of  such  agent  of  said  consolidated 
corporation  the  payment  of  said  fee  of  $^- 
(XX);  but  he,  the  said  agent  of  the  said  ctm- 
solidated  company,  then  and  there  failed, 
neglected,  and  refused  so  to  do,  and  wrong- 
fully and  unlawfully  took  and  removed  the 
said  articles  of  consolidation  from  the  said 
office  of  the  said  secretary  of  state,  and  al- 
though payment  of  said  fee  has  been  often 
since  demanded  from  the  defendants,  and 
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each  of  them,  they  have  wholly  failed,  iieg< 
lected,  and  refused  to  pay  the  Bame  or  any 
part  thereof,  and  the  same  Is  now  due  and 
unpaid.  •  •  •"  The  cauBe  was  put  at  Is- 
sue by  an  answer  in  denial  upon  the  part  of 
the  appellees,  and,  upon  a  trial  by  the  court, 
without  the  intervention  of  a  Jury,  the  re- 
sult was  a  finding  nhst  the  plaintiff  take 
nothing  by  its  suit"  Over  a  motion  by  ap- 
pellant for  a  new  trial,  wherein,  among  oth- 
er reasons,  it  was  assigned  that  the  finding 
was  contrary  both  to  the  evidence  and  the 
law,  Judgment  was  rendered  upon  the  find- 
ing. 

Tbe  action  of  the  court  In  overruling  this 
motion  is  the  only  error  assigned  in  this  ap- 
peaL  The  learned  counsel  for  the  appellant 
proiwund  two  questions,  which,  they  con- 
tend, are  presented  by  the  record  for  the  con- 
sideration of  this  court,  namely:  (1)  "Was 
the  appellee  the  Chicago  A  Eastern  nUnolB 
Hallroad  Company  bound  to  pay  the  corpo- 
ration tax  provided  for  in  the  act  of  1891, 
notwithstanding  the  secretary  of  state  did 
not  formaUy  file  the  articles  of  consolidation 
tendered  for  filing,  and  received  by  him?  (2) 
Was  the  defendant,  under  the  pleadings  fil- 
ed, in  a  condition  to  claim  that  the  articles 
of  consolidation  were  not  actually  filed,  or 
is  It  not  estopped,  because  of  Its  unsworn 
answer  In  general  denial,  from  controverting 
its  corporate  existence,  as  alleged  In  the 
complaint,  and  consequently  from  claiming 
that  It  did  not  file  its  articles  of  consolida- 
tion In  all  respects  in  compliance  with  the 
act  of  18917"  The  theory  of  the  complaint, 
which  must  be  determined  from  its  entire 
scope  and  purpose,  appears  to  be  that  the 
appellee,  as  a  consolidated  railroad  company, 
presented  Its  articles  of  consolidation  to  the 
secretary  of  state  for  the  purpose  of  having 
the  same  filed  and  recorded  by  said  officer  in 
his  office;  that  said  consolidated  company 
requested  and  demanded  that  Its  articles 
should  be  filed  and  recorded  by  said  secre- 
tary; that  the  latter  received  the  same  from 
the  appellee  for  the  purpose  of  being  filed, 
and  demanded  the  payment  of  $25,000  as  the 
fee  provided  by  the  act  of  1891,  which  appel- 
lee refused  to  pay,  and  wrongfully  and  un- 
lawfully took  and  removed  the  articles  from 
the  office  of  said  secretary,  and  upon  demand 
still  refuses  to  pay  said  sum,  which  Is  due 
and  unpaid.  It  has  been  repeatedly  affirmed 
by  this  court  that  a  definite  theory  of  the 
plalntUTs  cause  of  action  must  be  outlined 
by  his  complaint,  and  this  the  evidence  must 
sustain  and  the  law  suiq>ort;  and,  if  he  suc- 
ceeds at  all  in  obtaining  the  relief  demanded. 
It  must  be  upon  such  theory.  The  conten- 
tions of  appellee's  learned  counsel,  in  part, 
are  that,  under  the  evidence,  the  state  whol- 
ly failed  to  sustain  the  allegations  of  Its 
complaint,  and  that  the  Judgment  of  the  trial 
court,  for  this  reason,  must  be  affirmed. 
They  Insist  that,  "conceding  that  the  mere 
presentation  of  appellee's  articles  of  consoli- 
dation at  the  office  of  the  secretary  of  state 


was  an  'attempt  to  organize  under  Indiana 
laws,'  the  record  contains  ample  evidence 
that  the  appellee  immediately  repudiated 
that  attempt.  The  necessity  of  filing  its  ar- 
ticles and  paying  the  fee,  In  order  to  obtain 
incorporation,  was  brought  directly  to  the 
knowledge  of  the  appellee  by  the  secretary 
of  state,  and  the  terms  of  the  state's  offer 
were  at  once  rejected^  They  have  never 
since  been  accepted."  They  further  contend 
that  the  evidence  shows  that  the  "appellee 
did  not  leave  its  articles  of  consolidation 
with  the  officer  for  action  or  preservation. 
It  simply  showed  them  to  him,  and,  upon 
learning  the  amount  of  the  fee.  Immediately 
removed  them  from  his  office.  The  officer 
did  not  indorse  the  articles  as  received  into 
his  custody,  nor  give  them  a  place  among 
other  papers,  nor  file  them  away." 

Assuming  that  the  complaint  is  sufficient,  we 
may  therefore  limit  our  investigation  to  the 
cardinal  question  Involved:  Is  the  Judgment 
Of  the  trial  court  a  correct  result  according  to 
law  under  the  evidence  in  the  cause?  The  ev- 
Ideiice,  which  we  have  carefully  read,  discloses 
that,  about  June  7, 1894.  one  Charles  B.  Heck- 
ler, a  clerk  in  the  law  department  of  the  Chi- 
cago &  Eastern  Ullliols  Railroad  Company  in 
the  city  of  Chicago,  and  representing  this  cor- 
poration, was  sent  to  Indianapolis,  Ind.,  for  the 
special  purpose  of  having  filed,  in  the  office  of 
the  secretary  of  state  of  Indiana,  the  articles 
of  consolidation  In  question,  and  also  in  the 
offices  of  the  several  cotmty  recorders  of  the 
counties  through  which  the  Une  of  said  rail- 
road  passed.  Heckler  gave  his  evidence  by 
deposition,  and,  In  stating  his  version  as  to 
what  took  place  between  him  and  Mr.  ESlls, 
the  deputy  secretary  of  state,  in  regard  to  fil- 
ing the  articles  in  controversy,  testified  to  the 
following  facts:  "I  went  to  the  office  of  the 
secretary  of  state  about  10  tfclock  on  the  11th 
of  June,  1894,  and,  in  going  In,  was  met  by  a 
gentleman  who  seemed  to  be  connected  with 
the  office.  I  gave  him  my  card,  and  told  him 
I  was  connected  with  the  law  department  of 
the  Chicago  &  Eastern  Illinois  Railroad  Com- 
pany; that  I  had  with  me  the  articles  of  con- 
solidation of  the  Chicago  &  Indiana  Coal  Rail- 
way Company  with  the  Chicago  &  Eastern  Illi- 
nois Company;  and  that  I  was  there  for  the 
puriiose  of  having  these  articles  recorded  In 
that  office.  The  gentleman  with  whom  I  had 
this  conversation  afterwards  gave  me  his  card, 
which  I  now  have  In  my  possession,  which 
States  that  he  was  W.  8.  Ellis,  deputy  secre- 
tary of  state,  and  gave  his  residence  as  29  Hall 
Place.  I  told  him  I  also  had  with  me  copies 
of  the  articles  of  consolidation,  and  that  we 
wished  to  have  these  articles  recorded  in  his 
office,  and  In  the  offices  of  the  county  recorders 
of  the  several  cotmtles  as  quickly  as  possible, 
and  to  that  end  It  was  our  desire  that  he  com* 
pare  the  original  with  one  of  the  copies,  to  sat- 
isfy himself  that  it  was  a  true  copy,  and  then 
affix  his  reccardlng  certificate  to  the  original 
copy,  and  allow  me  to  take  it  away  with  me  at 
once,  and  for  him  to  retain  the  printed  copy,  t9 
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record  at  his  l^ure.  He  said  that  would  be 
all  right,  and  asked  me  If  I  knew  what  the 
fees  were  for  recording  the  articles  of  Incorpo- 
ration. I  told  him  that  I  did  not  know  the 
recording  rates  In  Indiana,  that  the  fees  for 
recording  the  articles  of  consolidation  in  the  of- 
fice of  the  secretary  of  state  In  nunols  had 
been  about  $18-  Mr.  Ellis  picked  up  the  arti- 
cles of  consolidation,  and  looked  at  the  amount 
said  to  be  the  capital  stock  of  the  consolidated 
companies,  and,  after  making  a  computation, 
said  that  the  fees  would  be  $25,000.  •  •  * 
I  told  him  I  was  very  much  surprised;  that  I 
bad  only  been  furnished  $200  with  which  to 
have  the  articles  of  consolidation  recorded  in 
the  office  of  the  secretary  of  state  and  in  the 
offices  of  the  10  county  recorders  of  the  coun- 
ties through  which  the  Chicago  &  Indiana  Goal 
Railway  Company  passes;  that  I  did  not  un- 
derstand why,  if  there  was  such  a  law,  I  had 
not  been  told  about  it;  and  that  I  was  sure 
the  law  department  of  the  Chicago  &  Eastern 
Illinois  Railroad  Company  knew  nothing  about 
such  law.  Mr.  EUis  told  me  that  several  con- 
solidations had  been  tripped  up  on  that  law, 
that  they  had  receiyed  some  very  large  fees, 
and  showed  me  their  books,  with  records  of 
fees  as  high  as  $30,000  for  one  consolidation. 
We  had  some  further  conversation  about  the 
law,  which  I  do  not  recall.  I  told  Mr.  Ellis 
that  I  would  have  to  consult  the  general  coun- 
sel of  the  Chicago  &  Eastern  Illinois  Railroad 
Company  before  taking  any  other  steps;  that 
the  existence  of  the  law  might  change  the 
plans  of  the  companies  In  some  way,  and  I  was 
not  familiar  with  the  details  of  the  consolida- 
tion, and  did  not  know  what  they  might  wish 
to  do.  Mr.  Ellis  said  to  me  that  be  supposed, 
at  any  rate,  that  I  was  not  prepared  to  pay 
the  $25,000  that  day,  and  I  told  him  I  was  not 
He  said,  'Of  coiu^e,  there  can  be  nothing  fur- 
ther done  about  the  recording.'  I  said  to  him 
that  it  would  be  unnecessary  to  make  any  com- 
parison between  the  original  and  the  copies  I 
had  at  the  time,  as,  of  coarse,  he  could  not  file 
the  articles  till  the  fee  was  paid.  He  said; 
'No;  tbat  is  right  I  cannot  file  the  articles 
of  consolidation  until  the  fee  is  paid,  and  it 
will  therefore  be  unnecessary  for  you  to  leave 
them,  as  they  cannot  be  considered  as  filed 
until  the  fees  are  paid.'  My  recollection  is 
that  he  said,  during  the  conversation,  that  It 
was  not  the  custom  of  the  office  of  the  secre- 
tary of  state  of  Indiana  to  actually  record  the 
articles  of  consolidation,  but  that  the  copies 
were  simply  filed  and  Indexed.  I  remember 
that  during  our  conversation,  I  used  the  word 
Recorded,'  and  Mr.  Ellis  used  the  word  'Med,' 
and  it  was  in  that  connection  that  he  explained 
tome  it  was  not  their  custom  to  actually  record 
such  documents,  but  simply  to  file  the  copies 
and  index  them.  That  Is  substantially  all  that 
took  place.  I  then  took  the  articles  of  consol- 
idation and  the  copy  which  I  had  In  my  hand, 
and  left  the  office.  Mr.  Ellis  expressed  no  de- 
^e  to  retain  either  the  original  or  copy,  and 
said  to  me  that  it  was  imnecessary  to  leave 
the  copy.    I  had  previously  stated  to  him  I 


wanted  to  take  the  original  away.  There  was 
no  fuss  or  wrangle  between  Mr.  Ellis  and  my- 
self. *  *  *  He  said  he  did  not  know  how 
we  could  escape  the  payment  of  the  fees  mi- 
less  we  reduced  the  capital  stock  in  the  consol- 
idated companies.  I  told  him  that  I  did  [not) 
know  whether  that  was  possible  or  not  and, 
in  fact  I  knew  very  little  about  the  whole 
transaction,  except  that  I  had  been  instructed 
to  have  the  articles  recorded,  as  before  stated, 
and  had  been  furnished  with  $200  with  which 
to  have  the  work  done."  Mr.  Ellis,  the  deputy 
secretary  of  state  referred  to  by  Heckler,  tes- 
tified as  a  viritnesa  Ui  behalf  of  the  appellant 
and  his  evidence  in  regard  to  what  took  place 
at  the  office  between  him  and  Mr.  Heckler  Is 
substantially  the  same;  He  further  testified 
that  he  knew  that  Heckler  was  taking  the  doc- 
ument in  question  away  with  him  when  he  left 
the  office  of  the  secretary  of  state,  and  that  he 
made  no  objections  to  his  doing  so.  These 
two  witnesses  were  the  only  parties  to  the 
transaction  relative  to  the  receiving  or  filing  of 
these  articles  of  consolidation,  and  there  is  no 
substantial  conffict  between  them  upon  this  A- 
ement  of  the  controversy. 

An  examination  of  this  testimony  demon- 
strates the  fact  that  it  entirely  fails,  under 
the  law,  to  sustain  the  avennents  of  appel- 
lant's complaint  to  the  effect  that  these  ar- 
ticles were  received  by  the  secretary  of  state 
for  the  purpose  of  being  filed  in  his  office.  It 
is  clearly  shown,  we  think,  that  when  appel- 
lee's agent  was  informed  by  the  state's  of- 
ficer as  to  the  amount  of  the  fee  required  to 
be  first  paid  in  order  to  authorize  the  filing 
in  his  office  of  the  document  in  controversy, 
and  further  Informed  that  he  could  not  file 
It  until  the  same  was  paid,  this  terminated 
the  matter,  and  the  jmper  was  taken  away 
by  the  agent  with  the  full  consent  of  the 
deputy  secretary  of  state.  In  order  to  con- 
stitute a  ffilng  of  the  articles  of  consolidation, 
it  was  essential,  not  only  that  they  should 
have  been  left  with  the  secretary  at  his  of- 
fice, but  they  should  have  been  received  and 
retained  by  that  officer  as  papers  on  file.  Tills 
principle  U  supported  by  the  following  au- 
thorities: Engleman  v.  State,  2  Ind.  91;  Lam- 
son  V.  Falls,  6  Ind.  309;  MlUer  r.  O'Reilly, 
84  Ind.  168;  Powers  v.  State,  87  Ind.  144; 
Peterson  v.  Taylor,  15  Qa.  483;  7  Am.  &  Bng. 
Enc.  Law,  960;  Oorbam  v.  Summers,  25 
Mlim.  81;  Phillips  v.  Beene's  Adm'r,  38  Ala. 
248.  In  Powers  v.  State,  supra,  this  court 
said:  "A  paper  is  ffied  when  delivered  to  a 
proper  officer,  and  by  him  received  to  be  kept 
on  file."  The  first  section  of  the  act  of  1891, 
supra,  whereby  the  filing  fee  Is  authorized, 
provides  that  the  secretary  of  state  shall 
charge  and  collect,  for  the  benefit  of  the  state, 
the  following  fees,  etc.  The  second  section 
provides  as  follows:  "And  such  secretary  of 
state  shall  neither  file  nor  record  any  of  the 
articles  of  incorporation,  certificates,  dupli- 
cates or  other  papers  hereinbefore  mentioned 
unless  all  the  fees  for  filing  same  are  first 
duly  paid."    We  think  that  it  Is  evident  from 
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the  above  clause,  that  the  leglSUttnre  Intended 
to  make  the  leqnired  filing  fee  for  the  articles 
and  papers  mentioned  In  the  statnte  a  condi- 
tion precedent  to  the  receiving  of  the  same 
for  filing  by  the  secretary  of  state.  Under 
the  law,  therefore,  ne  would  not  be  author- 
ised to  receive  and  file  the  papers  or  Instro- 
ments  mentioned  until  this  condition  of  pay- 
ment of  the  fee  In  advance  had  been  folly 
complied  wltli  by  the  person  desiring  to  file 
the  same  In  his  office.  The  rule  may  be  as- 
serted that,  where  the  statute  provides  that 
the  filing  fee  shall  be  paid  In  advance  of  the 
filing  of  the  document,  and  where  the  money 
therefor  does  not,  under  the  law,  go  to  the 
officer  with  whom  the  same  Is  required  to 
be  filed,  as  his  own  remuneration,  but  goes 
Into  the  public  treasury  for  the  benefit  of 
the  state,  as  It  does  in  accordance  with  the 
requirements  of  the  statute  in  question,  the 
officer  must  be  considered  (at  least,  in  dis- 
charge of  the  duty  enjoined  upon  him)  to  col- 
lect the  fee  in  advance  for  the  services  ren- 
dered by  the  state  through  him,  as  the  agent 
of  the  latter;  and,  as  such,  be  Is  not  author- 
ized to  file  the  papers  or  articles  presented 
and  required  to  be  filed,  although  they  may 
be  left  at  his  office  or  in  his  custody  for  such 
purpose,  until  the  fee  Is  first  paid;  and  In 
consideration  of  law,  they  cannot  be  held  or 
deemed  to  be  filed  until  there  Is  a  compliance 
with  this  requisite  condition.  Under  such  cir- 
cumstances the  law  Is  the  letter  of  the  offi- 
cer's agency,  and  he  has  no  warrant  to  waive 
the  advance  payment  of  the  fee.  So  it  must 
be  apparent,  we  think,  In  the  case  at  bar,  as- 
suming that  the  deputy  secretary  of  state 
did  receive  the  articles  in  controversy  for  the 
purpose  of  filing  them,  that  when  the  appel- 
lee declined  to  pay  the  fee,  the  officer  only 
obeyed  the  strict  command  of  the  statute 
when  he  declined  to  file  them.  He,  having 
properly  refused  to  file  the  document  in  ques- 
tion, under  the  circumstances,  had  no  further 
control  over  it,  and  it  was  rightfully  re- 
moved by  the  agent  of  appellee.  The  refusal 
of  the  latter  to  pay  the  legal  fee  demanded 
prevented  the  filing  of  the  document,  and  left 
the  appdlee  in  the  same  condition  as  though 
the  transaction  or  offer  to  file  had  not  taken 
place. 

Accepting  and  viewing  the  evidence  in  a 
most  favorable  light  to  the  appellant,  it  Is 
apparent,  we  think,  that  the  latter  is  not  en- 
titied  to  the  relief  demanded  in  this  action, 
and  that  the  Judgment  of  the  trial  court  ac- 
cords with  both  the  evidence  and  the  law. 
Therefore,  having  reached  this  conclusion,  the 
question  as  to  whether  appellee  was  required 
to  file  its  articles  of  consolidation  with  the 
secretary  of  state  by  reason  of  the  act  of 
March  9,  1891  (Acts  1891,  p.  392),  as  it  exist- 
ed prior  to  the  amendment  by  the  act  of 
March  11,  1895  (Acts  1895,  p.  255),  does  not 
require  our  consideration.  The  question  as 
to  the  status  of  the  l^al  entity  of  appellee, 
whether  it  is  a  corporation  de  Jure  or  one  de 
(acto,  and  other  propositions  so  ably  argued 


by  counsel  for  the  state,  under  the  evidence, 
can  exert  no  controlling  influence  over  the  re- 
sult reached  in  the  court  below,  and  henca 
their  consideration  is  not  essential  in  this  ap- 
peal.   Judgment  affirmed. 


(144  Ind.  260) 
SHRAOE  V.  OOVAULT,  Sheriff,  et  al. 
(Supreme  Court  of  Indiana.     March  10,  1890 

JODflliaNT— ItMnNOTION— COLLATSILU.  ATTACK, 

A  Jud^ent  of  foredoeure  of  a  ditch  lien 
will  not  be  enjoined  on  the  ground  that  the  work 
on  the  drain  was  not  in  fact  done  according  to 
the  plans  and  gpecifications. 

Appeal  from  circuit  court,  Blackford  coun- 
ty; E.  0.  Vaughn,  Judge. 

Action  by  William  M.  Shrack  against  Bzra 
0.  Ciovault,  sheriff,  and  others,  to  enjoin  a 
Judgment  against  plaintiff  foreclosing  a  ditch 
lien.  From  a  Judgment  for  defendants,  plain- 
tiff appeals.     Affirmed. 

ElUott  &  Elliott,  3.  N.  Templer  &  Son,  and 
Gregory  &  SUverburg,  for  appellant  T.  Ei. 
EUIlsoD,  for  appellees. 

HOWABD,  J.  This  was  an  action  brought 
by  the  appellant  to  enjoin  the  appellees  from 
collecting  a  Judgment  against  him.  A  de- 
murrer was  sustained  to  the  complaint,  and 
this  ruling  of  the  court  is  the  only  error  as- 
signed. 

It  is  a  familiar  doctrine,  as  said  In  Krug  v. 
Davis,  85  Ind.  809,  that  such  a  proceeding  to 
enjoin  the  enforcement  of  a  Judgment  by  ex- 
ecution constitutes  a  collateral  attack  upon 
the  Judgment,  and  cannot  be  maintained  on 
account  of  errors  or  irregularities  merely, 
but  only  upon  a  showing  that  the  Judgment 
is  void.  The  Judgment  sought  to  be  enjoined 
in  the  present  case  was  rendered  on  foreclo- 
sure of  a  ditch  lien,  and  we  are  of  opinion 
that  it  clearly  appears  from  the  complaint 
'that  the  Judgment,  to  say  the  least  of  it,  is 
not  wholly  void.  The  drain  In  question  is 
atiout  11  mUes  in  length,  and  is  located  in  the 
counties  of  Blackford  and  Jay.  The  petition 
for  its  establishment  was  filed  in  the  Black- 
ford circuit  court  September  4,  1884.  The 
complaint  in  the  case  at  bar  shows  that 
all  the  proceedings  for  the  establishment  of 
the  ditch  were  taken  in  conformity  with  the 
provisions  of  the  statutes  then  in  force,  and 
that  the  work  was  duly  established  by  the 
court  March  25,  1885,  and  a  commissioner 
thereupon  appointed  to  construct  the  same  ac- 
cording to  the  plans  and  speciiicatious  ap- 
proved by  the  court.  Assessments  were 
made  against  each  tract  of  land  found  bene- 
fited, to  the  full  amount  of  the  benefits  char- 
ged in  each  case.  The  assessments  were  de- 
clared due  and  payable  in  five  equal  install- 
ments, the  first  payable  on  the  30th  day  of 
March,  1889,  and  the  remaining  installments 
upon  the  fourth  Saturday  of  each  month 
thereafter.  Afterwards,  the  appellee,  Charles 
A.  Rhine,  as  commissioner,  brought  suit 
against  the  appellant  to  collect  the 
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ments  so  made  agrainst  his  lands,  and  on  July 
3,  1891,  recovered  judgment  therefor,  with  a 
decree  of  foreclosure  of  the  lien  upon  said 
lands.  The  Judgment  and  decree  so  obtained 
are  still  in  force;  and  It  is  to  enjoin  the  col- 
lection of  the  same  that  this  action  was 
brought. 

The  reason  given  In  the  complaint  why  the 
collection  of  the  judgment  should  be  enjoined 
is  that  the  worli  has  not  in  fact  been  con- 
btmcted  according  to  the  plans  and  speclfloe- 
tlcms,  that  the  ditch  was  made  too  wide  and 
too  deep,  and  the  banks  not  of  the  proper 
slope.  Even  If  this  were  an  appeal  from 
the  Judgment  and  decree  fixing  the  amount 
of  the  lien  and  foreclosing  the  same,  and  not, 
as  It  Is,  simply  a  collateral  attack  upon  that 
Judgment,  stiU  we  think  the  reason  here  giv- 
en against  the  validity  of  the  judgment  would 
be  InsutBcient.  In  Indianapolis  &  C.  G.  R. 
Co.  V.  State,  105  Ind.  37,  4  N.  E.  316,  which 
was  an  appeal  from  a  Judgment  and  decree 
for  the  collection  of  a  ditch  assessment,  it 
was  averred.  In  answer  to  the  complaint, 
that  the  work  did  not  conform  to  the  plans 
and  specifications,  or  the  order  of  the  court; 
that  the  commissioner  did  not  intend  to  cdb- 
struct  such  a  ditch  as  ordered;  that  he  had 
departed  widely  from  the  specifications  In 
many  particulars;  that  he  could  not,  and  did 
not  Intend  to,  finish  the  ditch;  that  he  had 
abandoned  about  500  feet  of  the  work  at  the 
end  of  the  ditch  as  proposed  and  laid  out; 
and  that,  by  reason  thereof,  the  water  would 
be  poured  Into  another  ditch  of  inadequate 
capacity,  and  would  be  backed  on  and  over 
the  defendant's  road,  to  its  damage  In  a 
much  larger  sum  than  the  amount  of  Its  as- 
sessment. A  demurrer  was  sustained  to  this 
answer,  and  that  ruling  was  approved  by  this 
court  Judge  Mitchell,  In  giving  the  de- 
cision of  the  court  in  that  case,  said:  "The 
drainage  commissioner,  while  he  is  construct- 
ing the  work,  is  under  the  control  and  direc- 
tion of  the  court;  and  it  is  provided  in  the 
statute  that  he  must  obey  such  direction,  sub- 
ject to  the  penalty  of  being  dealt  with  as  for 
a  contempt,  or  of  being  removed  by  the  court, 
and  subjected  to  damages  on  his  bond.  The 
remedy,  therefore,  is  to  apply  to  the  court, 
and,  through  its  order  and  Intervention,  se- 
cure the  due  execution  of  the  work.  The  pro- 
ceeding establishing  the  ditch  and  assess- 
ing benefits  having  been  regularly  taken, 
payment  of  assessments  may  be  enforced; 
and  it  will  be  no  answer,  In  such  a  case,  to 
assail  either  the  practicability  of  accomplish- 
ing the  work  as  ordered,  or  the  conduct  of 
the  commissioner  who  has  its  execution  In 
charge."  So  In  Hackett  v.  State,  113  Ind. 
R32,  15  N.  E.  790,  also  an  action  for  the  col- 
lection of  drainage  assessments,  and  where 
the  collection  of  the  assessments  was  resist- 
ed on  the  plea  that  the  ditch  had  not  been 
constructed  according  to  the  plans  and  specifi- 
cations, even  so  far  that  the  ditch  had  been 
dug  "at  another  and  totally  different  place 
from  that  fixed  by  the  court,  and  nowise  in 


accordance  with  the  specifications  adopted 
for  Its  construction,  whether  as  to  depth, 
wldtbi  or  located  line,"  the  court.  In  relation 
to  such  alleged  misconduct  of  the  superin- 
tendent of  construction  and  of  the  contractor, 
said  that  such  misconduct  "did  not  affect  the 
order  of  court  establishing  the  ditch  and  re- 
quiring Its  construction.  Notwithatandlns 
such  misconduct,  the  power  and  duty  of  the 
court  still  remained  to  cause  the  assessments 
to  be  collected,  and  the  work  to  be  complet- 
ed In  accordance  with  the  sirfrlt  and  intention 
of  Its  order  made  In  the  first  instance."  And 
In  Racer  v.  State,  131  Ind.  393,  31  N.  E.  81, 
which  was  an  api)eal  from  a  decree  for  the 
collection  of  assessments  for  the  constmctlon 
of  the  same  ditch  now  under  consideration, 
the  decree  also  being  in  favor  of  Charles  A. 
Rhine,  drainage  commissioner,  and  one  of  the 
appellees  In  the  case  at  bar,  the  court  said: 
"But  It  by  no  means  follows  that,  because 
the  duty  of  the  commissioner  Is  to  compri 
the  performance  of  the  work  In  substantial 
compliance  with  the  contract,  his  failure  to 
do  so  will  constitute  a  defense  to  a  suit  to  en- 
force an  assessment  The  landowner  is  not 
without  remedy,  but  his  remedy  Is  not  by 
way  of  defense  to  the  assessment  His  rem- 
edy is  to  make  application  to  the  court  having 
control  of  the  work,  and  whose  agent  the 
commissioner  Is,  to  compel  a  performance  of 
duty  by  the  contractor  and  the  commissions. 
This  was  expressly  decided  In  the  case  of 
Indianapolis  &  C.  6.  R.  Co.  v.  State,  supra. 
In  that  case  it  was  said:  The  remedy  Is, 
therefore,  to  apply  to  the  court,  and  through 
its  order  and  intervention  secure  the  due  ex- 
ecution of  the  work.'  The  answer  in  the  case 
from  which  we  have  quoted  is  very  much 
stronger  than  the  answer  in  the  case  before 
us,  for  in  that  case  the  answer  averred  that 
It  was  impossible  to  construct  the  proposed 
ditch,  and  stated  facts  tending  to  support 
that  averment;  and  it  also  averred  that  the 
ditch  had  been  abandoned.  It  is  clear,  there- 
fore, that  we  must  either  directly  overrule 
that  case  or  adjudge  the  answer  before  us  to 
be  InsuflScient  •  •  •  An  order  could  have 
been  obtained  without  delay,  and  the  court 
could  have  compelled  obedience  by  summaiy 
modes.  If  the  appellant  had  been  diligent, 
no  loss  could  have  occurred  to  him  or  to  any 
other  property  owner  by  reason  of  a  depar- 
ture from  the  requirements  of  the  contract" 

The  holding  thus  made  in  Racer  v.  State 
may  be  regarded,  to  all  Intents  and  purposes, 
as  the  law  of  the  case  at  bar.  While  some 
of  the  parties  are  different  yet  the  facts  and 
circumstances  in  the  two  cases  are  practical- 
ly Identical.  In  that  ease,  a  judgment  for 
the  collection  of  a  ditch  assessment  was  af- 
firmed; in  this  case,  what  is  substantially 
the  same  Judgment  is  sought  to  be  over- 
thrown by  enjoining  Its  collection.  And  no 
facts  here  pleaded  show  that  the  Judgment 
which  ttiere  successfully  withstood  a  direct 
attack  on  appeal  is  not  here  even  more  se- 
cure against  this  collateral  attack  by  injunc- 
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tlon.     AppeUant,    however,    contends    that 
Racer  v.  Wlngate,  138  Ind.  114,  36  N.  E.  538, 
which  was  another  and  later  action  growing 
out  of  the  constrnction  of  the  same  ditch,  de- 
cides the  Issues  in  this  case  against  the  con- 
tentions of  appellees.     The  only  question  de- 
cided in  Racer  t.   Wingate   was   that   the 
ditch  was  not  constructed  according  to  the 
plans  and  specifications.     The  failure  to  ob- 
serve the  plans  and  speciflcations,  as  set  out 
in  the  complaint  before  us,  consisted  in  this: 
That,  whereas,  the  plans  and  speciflcations 
required  that  the  banks  should  be  of  the 
slope  of  one  to  one,  and  the  width  of  the 
ditch  at  bottom  to  be  from  1  foot  to  4  feet, 
varying  between  certain  stations,  yet  that 
the  ditch  was  in  fact  constructed  with  per- 
pendicular banks,  and  the  width  at  bottom 
between  said  stations  varied  from  8  to  15 
feet     In  other  words,  the  ditch  was  made 
more  capacious  than  the  specifications  called 
for,  and  the  banks  were  in  that  condition 
which  they  must  assume  after  the  waters 
had  cut  them  away  on  each  side.    Whether 
this  rendered  the  ditch  less  useful  to  those 
assessed  for  its  payment  was  not  a  question 
before  the  court  in  the  case  of  Racer  v. 
Wingate.    The  court  in  that  case,  speaking 
of  this  very  matter,  said:  "There  was  no  is- 
sue involving  such  a  question  in  the  trial 
court    The  simple  issue  for  trial  related  to 
the  question  as  to  whether  the  work  was 
done  according  to  the  plans  and  specifica- 
tions under  which  the  work  was  ordered. 
•     •    •    Indeed,  we  are  unable  to  conceive 
how  snch  an  issue  could  be  formed  in  this 
case.     Had  this  been  a  suit  by  the  contractor 
against  the  drainage  commissioner  to  recover 
compensation  for  his  work,  such  an  issue, 
perhaps,    might    have    been    tendered    and 
tried."   And,  again,  in  speaking  of  the  col- 
lection of  assessments,  which  is  the  matter 
under  consideration  in  the  case  at  bar,  the 
court,  in  Racer  v.  Wingate,  referring  to  In- 
dianapolis &  C  6.  R.  Co.  V.  State,  and  Racer 
T.  State,  supra,  said:    "Each  of  these  cases 
was  an  action  to  recover  assessments.     It 
was  held,  and  we  think  properly,  that  It  was 
no  defense  to  such  an  action  that  the  work 
was  not  completed  according  to  the  plans 
and  speciflcations  and  the  order  of  the  court; 
nor  was  It  a  defense  to  say  that  the  com- 
missioner and  contractor  were  not  prosecut- 
ing the  work  pursuant  to  the  plans  and  spec- 
ifications.    •     •     •     The    collection   of    as- 
sessments to  meet  the  expenses  of  construct- 
ing a  public  ditch  is  one  thing,  and  deter- 
mining the  question  as  to  whether  it  has 
been  completed  according  to  the  order  of  the 
court  is  quite  another  and  difTerent  thing." 
Indeed,  considering  only  what  is  said  in  the 
cases  of  Racer  v.  State  and  Racer  v.  Win- 
gate, It  must  follow,  as  we  think,  that  In  the 
case  at  bar  the  court  did  not  err  in  sustain- 
ing the  demurrer  to  the  complaint    The  re- 
straining order    heretofore   issued    by   this 
court  is  therefore  dissolved,  and  the  Judg- 
ment in  the  court  below  is  affirmed. 


(It*  ind.  700) 

JANAGIN  V.  COVAULT,  Sheriff,  et  aL  WILr 
COXON  V.  SAME.  KLUGH  v.  SAME. 
BARNES  et  al.  v.  SAME.  VANCE  v. 
SAME.  DAVIS  V.  SAME.  LOCK  et  aL 
V.  SAME.  CONSTANT  et  al.  v.  SAME. 
WILSON  et  aL  v.  SAME. 

(SupiMne  Court  of  Indiana.     Mardi  11,  189C.) 

Appeal  from  circuit  court  Blackford  conntcr: 
E.  C.  Vaughn,  Judge. 

Nine  separate  actions,  hy  Thomas  E.  Janagin 
and  eight  others,  against  Ezra  C.  Covault  sher- 
iff, and  others,  to  enjoin  separate  judgments 
against  plaintiffs,  foreclosing  ditch  liens.  From 
judgments  for  defendants  in  each  case,  plaintiffs 
appeaL     Affirmed. 

Elliott  &  Elliott,  J.  N.  Templer  &  Son.  and 
Gregory  &  Silverbuig,.  for  appellants.  T.  E. 
Elliion,  for  appellees. 

PER  CURIAM.  The  questions  for  consider- 
ation in  each  of  the  nine  preceding  cases  are  in 
all  respects  the  same  as  those  considered  in  the 
case  or  Shrack  v.  Covault  (decided  at  this  term) 
43  N.  E.  229.  On  the  authority  of  that  case, 
therefore,  the  restraining  order  heretofore  issued 
by  this  court  is  dissolved,  and  the  judgment  en- 
tered in  each  ot  the  foregoing  cases  is  affirmed. 


(144  Ind.  272) 

YOCUM,  Auditor,  v.  FIRST  NAT.  BANK  OP 

BRAZIL. 
(Supreme  Court  of  Indiana.     March  10,  1806.) 
Taxation — Void  Taxes— Ixjunotion — Complaimt 
—County  Board  —  Session  —  Dobatiow  —  Com- 
putation —  OKDSB  AVTBH    KXFIRATION  OF    SES- 
SION. 

1.  A  complaint  to  have  an  order  increasing 
the  assessed  valne  of  property  a  specific  amount 
declared  void,  and  to  enjoin  the  collection  of  tax- 
es assessed  thereon,  need  not  allege  payment  or 
tender  of  any  taxes. 

2.  Injunction  will  issue  to  enjoin  the  col- 
lection of  illegal  taxes. 

3.  Rev.  St  1894,  i  8533,  limits  sessions  of 
county  boards  of  review,  wliich  by  section  8532 
convene  annually  on  the  first  Monday  after  July 
4th,  to  18  days.  Rev.  St.  1894. 1 1304  (Rev.  St 
1881,  §  1280),  provides  that  the  time  for  per- 
formance of  an  act  sliali  be  computed  by  exclud- 
ing the  first  and  including  the  last  day,  and  that 
the  last  day,  if  Sunday,  shall  also  be  excluded. 
Held,  a  session  convening  on  July  6th  expired 
on  July  24th,  intervening  Sundays  being  includ- 
ed. 

4.  An  order  of  a  county  Ixiard  of  review, 
made  after  the  time  fixed  by  law  for  its  session 
has  expired,  is  void. 

Appeal  from  circuit  court  Clay  county;  S. 
M.  McGregor,  Judge. 

Action  by  the  P^irst  National  Bank  of  Bra- 
xH,  Ind.,  against  Matthew  R.  Yocum,  auditor. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Matson  &  Luther  and  Jas.  A  McNutt  for 
appellant.    Knight  &  Knight  for  appellee. 

MONKS,  J.  The  board  of  review  of  Cl&j 
county,  on  the  25th  day  of  July,  1891,  entered 
an  order  increasing  the  valuation  of  appellee's 
capital  stock  of  $16,000,  and  thereafter,  on 
September  30th,  appellee  filed  a  complaint 
against  appellant  in  the  court  below,  and 
sought  to  have  said  order  annulled  and  de- 
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clared  void,  and  to  enjoin  appellant  from  en- 
tering said  Increased  assessment  of  $16,000 
npon  tbie  tar  duplicate  of  said  county,  and 
computing  the  tax  levy  thereon,  and  for  all 
general  and  equitable  relief  In  the  premises. 
The  grounds  stated  in  the  complaint  upon 
which  relief  is  asked,  so  far  as  necessary  to 
the  determination  of  tills  cause^  are  as  fol- 
lows: That  at  the  time  the  county  board 
of  review  made  the  order  in  question  its  legal 
session,  as  fixed  by  law,  had  expired,  the  law 
'imiting  its  session  to  18  days.  See  Acts  1891, 
p.  248,  $  U5;  Rev.  St  1894,  $  8533.  It  Is 
also  alleged  that  section  8532,  Rev.  St  1894 
(section  114,  p.  245,  Acts  1891),  provides 
"that  the  board  of  review  shall  meet  •  •  • 
on  the  first  Monday  of  July  annually;"  that 
the  day  of  meeting  occurred  in  1891  on  the 
Gth  day  of  July,  and  the  legal  session  of  the 
board  expired  on  July  23d,  but  that  the  order 
increasing  the  valuation  of  appellee's  stock 
was  not  made  or  entered  until  July  25th,  or 
two  days  after  the  board  of  review  had  any 
light  or  power  to  sit;  and  that  said  order 
was  absolutely  void.  Appellant  demurred  for 
want  of  facts,  which  demurrer  was  over- 
ruled, and  an  exception  reserved  by  appel- 
lant who  refnsed  to  answer,  and  the  court 
rendered  its  decree,  adjudging  that  said  or- 
der was  null  and  void,  and  enjoining  appel- 
lant according  to  the  prayer  In  the  complaint. 
Prom  this  decree  the  appeal  is  taken,  and 
in  this  court  two  errors  ane  assigned,  each 
of  which  questions  the  sufficiency  of  the  com- 
plaint for  want  of  facts. 

The  first  objection  urged  against  the  suffi- 
ciency of  the  complaint  is  based  upon  the 
want  of  an  averment  that  appellee  has  paid 
or  tendered  payment  of  the  taxes  "which  the 
averments  of  the  complaint  confess  the  ap- 
pellee is  liable  for."  This  averment  is  not 
necessary  in  this  form  of  action,  which  only 
seeks  to  set  aside  an  alleged  Invalid  and  void 
assessment  If  the  complaint  were  to  enjoin 
the  collection  of  taxes,,  part  of  which  were 
legal  and  part  illegal,  the  complainant  would 
be  requined  to  pay  or  tender  payment  of  the 
legal  part,  and  this  averment  would  be  neces- 
sary before  Injunctive  relief  would  be  grant- 
ed; but  that  is  not  this  case,  nor  is  this  case 
within  the  principle  or  rule  w^ich  reqtiines 
such  averment  to  be  made.  This  action  Is 
to  set  aside  and  annul  a  particular  order  al- 
lied, to  be  void,  whereby  a  specific  sum,  to 
wit,  $16,000,  it  Is  averred,  was  illegaUy  added 
to  the  assessed  value  of  appellee's  property. 
The  relief  sought  is  confined  exclusively  to 
this  assessment  which  Is  alleged  to  be  void, 
and,  wherever  this  is  the  case,  this  court  and 
other  courts  have  held  that  the  averment  of 
payment  or  tender  of  payment  of  the  legal 
taxes  need  not  be  made.  In  the  case  at  bar 
it  is  claimed  that  no  part  or  portion  of  the 
f  16,000  attempted  to  be  assessed  by  the  board 
of  review  is  legal;  that  it  is  all  void,  and  all 
should  be  held  for  naught.  The  decisions 
and  text  writers  abundantly  sustain  this 
view,  that  in  such  cases  as  this  the  averment 


of  payment  or  tender  Is  wholly  nnnecessary. 
In  Board  of  Com'rs  v.  Graver,  115  Ind.  224, 
17  N.  E.  290,  EUiott  J.,  in  speaking  of  this 
question,  says:  "But  while  we  assert  the 
rule,  as  above  stated,  we  deny  Its  application 
to  this  case.  Here  the  plaintiff  denies  that 
any  part  of  the  assessment  levied  In  June, 
1884,  Is  valid.  She  affirms,  and  the  facts 
she  pleads  sustain  her  affirmation,  that  all 
of  that  assessment  is  void.  She  concedes 
nothing  as  to  that  assessment  On  the  con- 
trary, her  assault  is  directed  against  it  as  an 
entirety.  Nor  does  the  attack  rest  upon  the 
theory  that  there  was  merely  some  irregu- 
larity In  the  proceedings  of  the  officers.  The 
theory  of  the  attack  is  that  the  assessment 
of  1884  was  utterly  veld,  because  there  was 
an  entire  absence  of  Jurisdiction.  The  ap- 
pellee strikes  successfully  at  the  foundation, 
and  proves  the  Invalidity  of  the  entire  assess- 
ment" It  Is  where  some  of  the  taxes  sought 
to  be  avoided  are  legal  that  a  tender  of  than 
Is  necei!sary  before  Injunction  will  be  granted 
to  restrain  the  collection  of  those  that  are 
lllegaL  City  of  Logansport  v.  McConneU,  121 
Ind.,  at  page  419,  23  N.  E.  204.  In  this  case 
appellee  claims  that  the  entire  assessment  of 
appellee's  capital  etixA  made  by  the  board  of 
review  in  1891  was  illegal  and  void.  The  at- 
tack is  upon  the  whole  assessment,  not  a 
part  of  it  Appellee's  claim  is  that  the  whole 
assessment  of  $16,000  made  by  the  board  of 
review  is  a  nullity.  Hyland  v.  Coal  Co.,  128 
Ind.  335,  26  N.  E.  672;  Hyland  v.  Steel  Co, 
129  Ind.  68,  28  N.  E.  308.  "If  the  tax  is  void, 
plaintiff  need  not  offer  to  pay  any  part  of  his 
taxes.  He  is  under  no  obligation  to  pay  or 
tender  anything."  Cooley,  Tax"!!,  p.  764,  note 
1;  Bank  t.  Maher,  9  Fed.  884.  The  remedy 
by  injunction  against  an  Illegal  and  void  tax 
Is  the  proper  one,  as  this  court  has  many 
times  decided.  City  of  Delphi  v.  Bowen,  61 
Ind.  33,  and  the  authorities  therein  cited; 
Sunier  v.  Miller,  105  Ind.  395,  4  N.  E.  867; 
Smith  V.  CllfTord,  99  Ind.  113;  Cauldwell  v. 
Curry,  93  Ind.  363;  BUhop  v.  Moorman,  98 
Ind.  2,  and  authorities  cited  therein;  Riley 
V.  Telegraph  Co.,  47  Ind.  Sll;  Shoemaker  v. 
Board,  36  Ind.  175;  Town  of  Willlamsport  T. 
Kent  14  Ind.  306;  Toledo,  etc.,  B.  Go.  v. 
City  of  Lafayette,  22  Ind.  262;  Miles  v.  Ray, 
100  Ind.  166;  Knight  v.  Turnpike  Co.,  45  Ind. 
134;  Cooley,  Tax'n,  pp.  746,  747,  773;  Hobbs 
v.  Tipton  Co.,  103  Ind.  675,  3  N.  E.  263. 
"The  owner  of  real  estate  may,  by  injunction, 
prevent  a  cloud  being  cast  upon  his  tltl&" 
Thomas  v.  Simmons,  103  Ind.  538,  2  N.  E. 
203,  and  3  N.  E.  381;  Bishop  v.  Moorman, 
98  Ind.  1;  Petry  v.  Ambrosher,  100  Ind.  510. 
"Where  a  tax  is  a  Hen  upon  property,  equity 
interferes  to  remove  cloud."  Cooley,  Tax'n, 
pp.  746,  747,  also,  page  761;  Schnlenberg- 
Boeckeler  Lumber  Co.  v.  Town  of  Hayward. 
20  Fed.  422;  Wells,  Fargo  &  Co.  v.  Dayton, 
11  Nev,  161. 

A  court  of  equity  always  lends  its  aid  to  re- 
move a  cloud  upon  title.  It  is  conceded  by 
counsel  for  appellant  that  if,  at  the  time  the 
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boaid  of  revletr  increaaed  fbe  yalnatlon  of 
appellee's  capltfd  stock,  It  was  not  legally  In 
session,  snch  act  was  void,  and  appellee  was 
entitled  to  the  relief  giycn  by  the  court  below. 
Rev.  St  1894,  |  8532,  creating  the  county 
board  of  review,  requires  that  It  shall  meet  on 
the  first  Monday  after  the  4th  day  of  July, 
and  section  8533,  Id.,  proTldes  that  "the  dura- 
tion of  the  session  of  the  board  of  review 
Shan  not  excdad  eighteen  days."  The  legal 
session  of  the  board  in  1891  began  on  July 
6th,  and  the  order  of  the  board  was  made 
7uly  25th.  If  Sundays  are  counted,  the  order 
In  question  was  made  after  the  legal  session 
had  expired;  but.  If  Sundays  are  not  counted, 
then  the  legal  session  had  not  expired,  and 
the  order  was  valid.  The  only  question  to  be 
considered  is  whether  Sundays  are  to  be  in- 
cluded or  excluded  in  computing  the  length  of 
the  session.  In  English  v.  Dickey,  128  Ind. 
174,  27  N.  E.  495,  this  court  held  that  the 
provision  of  section  6317,  Rev.  St.  1894  (sec- 
tion 4761,  Rev.  St  1881),  Umltlng  the  dura- 
tion of  the  session  of  a  board  of  commission- 
ers, when  convened  to  try  a  contested  election 
case,  to  20  days.  Is  governed  by  section  1280, 
Rev.  St  1881  (section  1304,  Rev.  St  1894), 
and  that  Sundays  ate  excluded  only  as  pro- 
vided in  that  section;  that.  If  a  special  ses- 
sion was  convened  for  said  purpose  on  De* 
cember  4th,  Its  existence  of  20  days  would 
terminate  by  oiieration  of  law  on  December 
24th.  The  court  said:  "The  rule  for  the  com- 
pntation  of  time  In  su<di  cases  Is  fixed  by 
section  1280,  Rev.  St  1881  (section  1304,  Rev. 
St  1894),  and  is  that  the  term  shall  be  com- 
puted by  excluding  the  first  day  and  includ- 
ing the  last,  and,  if  the  last  day  be  Sunday, 
It  shall  be  excluded.  This,  of  course,  includes 
Intervening  Sundays."  Under  this  rule  of 
excluding  the  first  day  and  including  the  last. 
If  the  board  of  review  met  on  July  ©th,  Ita 
existence  would  terminate  on  July  24th.'  It 
was  provided  in  section  11,  1  Gavin  &  H.  St 
p.  322,  "that  the  state  board  of  equalization 
should  not  remain  in  session  more  than  ten 
days."  In  State  v.  McGInnls,  84  Ind.  452, 
this  court  held  that  in  counting  the  10  days 
intervening  Sundays  should  be  counted.  The 
court  said:  "We  think  It  quite  clear,  both  on 
principle  and  authority,  that  the  time  thus 
limited  constltntes  the  term  during  which  the 
state  board  may  act  and  that  when  the  time 
bas  expired  thdr  functions  are  ended,  and 
that  any  act  done  by  them  afterwards  is 
without  authority  of  law,  and  is  void.  It  Is 
like  a  term  of  court,  the  duration  of  which  Is 
fixed  by  law.  In  which  case  the  court  has  no 
authority  after  the  expiration  of  the  time 
limited."  This  case  was  followed  and  ap- 
proved In  the  following  cases:  Shoemaker  v. 
Board,  36  Ind.  175,  182;  RaUroad  Co.  T. 
McQueen,  49  Ind.  64,  73-75;  Newson  v.  Board, 
92  Ind.  229,  232,  238;  Hyland  v.  Coal  Co., 
128  Ind.  335,  389,  26  N.  E.  672.  It  foUows 
that,  the  order  of  said  board  of  review  having 
been  made  on  the  25th  day  of  July,  the  day 
after  Its  legal  session,  as  fixed  by  law,  had 


aided,  the  same  was  Toid.  The  court  there- 
fore committed  no  error  in  overruling  the 
demurrer  to  the  complaint  Judgment  af- 
firmed. 


(M  Ind.  287) 
BACKER  et  aL  v.  EBLB  et  aL 
(Supreme  Ck>nrt  of  Indiana.     March  12,  1896.) 
JUDOH  KNT — Ren  dition— Apfk  au 

1.  AJndgment  rendered  in  vacation  is  void. 

2.  Where  a  judgment  ia  void  l>ecau8e  ren- 
dered in  vacation,  no  appeal  lies  therefrom. 

Appeal  from  circuit  court.  Perry  county; 
Eiduard  Gough,  Judge. 

Action  by  Peter  Backer  and  others  against 
Rosalie  Eble  and  others.  There  was  a  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Dismissed. 

L  S.  Bramel  and  S.  K.  Connor,  for  appel- 
lants. Mattison,  Posey  and  Andrew  J.  Clark, 
for  appellees. 

McCABB,  J.  The  transcript  In  this  case 
presents  a  curiosity.  The  appellants  sued 
the  appellees  for  possession  of  a  piece  of 
ground  in  the  town  of  Troy  in  the  county  of 
Perry.  After  the  issues  were  made,  at  the 
May  term,  1894,  the  cause  was  continued, 
as  the  transcript  states,  without  any  show- 
ing that  the  cause  was  submitted  for  trial 
to  either  court  or  Jury.  The  transcript  shows 
that,  In  vacation,  between  the  May  and  Au- 
gust terms,  to  wit,  on  the  29th  day  of  June, 
1894,  the  Judge  of  the  Perry  circuit  court 
filed  a  paper  called  a  "special  finding  and 
conclusions  of  law,"  and  following  the  con- 
clusions of  law  in  such  paper  is  a  formal 
Judgment  for  the  defendants  pursuant  to 
the  conclusions  of  law,  and,  below  the  judg- 
ment on  such  paper,  the  judge's  signature  is 
appended,  and  that  is  the  only  signature  to 
the  special  finding  and  conclusions  of  law. 
This  paper  does  not  show  any  submission  of 
the  cause  for  trial  There  does  not  appear 
to  have  been  any  action  taken  on  the  find- 
ing in  term,  nor  was  any  Judgment  ren- 
dered other  than  that  already  mentioned. 
At  the  following  August  term,  the  appel- 
lants moved  for  judgment  In  their  favor  on 
the  special  finding,  which  was  overruled. 
Then  they  moved  for  a  new  trial,  and  in  that 
motion  notified  the  court,  wWch  notice  form- 
ed a  part  of  the  motion,  that  they  intended 
to  take  the  cause  to  the  supreme  court  on 
the  bill  of  exceptions  only;  but  no  bill  of  ex- 
ceptions was  ever  filed.  The  motion  for  a 
new  trial  was  overruled.  The  plaintiffs  at 
the  same  term  excepted  to  the  conclusions 
of  law.  They  have  appealed,  and  assigned 
said  rulings  for  error.  And,  strange  to  say, 
while  the  prayer  of  appellants'  assignment 
of  error  is  that  the  judgment  be  reversed, 
they  make  the  point  In  their  brief  that  the 
record  shows  the  rendition  of  no  Judgment 
We  can  neither  reverse  nor  afllrm  unless  the 
record  shows  the  rendition  of  a  Judgment 
And,  stranger  stUl,  appellants  cite,  in  sup- 
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port  of  their  contention  that  a  Jndgment 
(^annot  be  entered  In  vacation,  Paaswater  v. 
Edwards,  44  Ind.  343,  and  Mitchell  t.  St 
•Tohn,  98  Ind.  508,  to  which  we  add  Newman 
y.  Hammond,  46  Ind.  119,  and  Ferger  v. 
Weeler,  35  Ind.  53.  Under  these  declslona 
the  supposed  Judgment  contained  In  the 
special  finding  was  void,  because  not  ren- 
tlered  in  term  time.  This  Is  so  because, 
when  the  law  authorizes  or  contemplates  the 
doing  of  a  Judicial  act,  it  Is,  and  must  be  un- 
•lerstood  to  mean,  that  the  court.  In  term, 
Tnust  do  it,  and  the  Judge,  In  vacation,  can- 
not, unless  the  power  Is  expressly  conferred 
upon  him  by  statute.  Ferger  v.  Wesler,  su- 
pra. There  Is  no  statutory  provision  author- 
izing a  Judge  to  render  Judgment  In  vaca- 
tion, as  was  attempted  to  be  done  In  this 
I'ase.  The  supposed  Judgment,  being  void, 
is  as  if  it  had  been  rendered  by  some  pri- 
vate, unofficial  gentleman,  and  therefore  is 
as  if  It  had  never  been  rendered  at  all. 

There  can  be  an  appeal  only  from  a  final 
Judgment,  except  in  a  few  cases,  in  which 
appeals  are  authorized  from  certain  Inter- 
locutory orders.  Thomas  v.  Railway  Co., 
139  Ind.  462,  39  N.  B.  44,  and  authorities 
there  cited.  This  appeal  does  not  fall  with- 
in any  of  such  exceptions.  It  is  tme,  this 
court  has  often  held  that  an  appeal  will  lie 
from  a  void  Judgment  But  this  case  does 
not  fall  within  the  purview  of  those  deci- 
sions. The  thing  called  a  "Judgment"  here 
does  not  purport  to  be  the  Judgment  of  the 
court  The  most  that  can  be  said  of  it  is 
that  it  is  a  special  finding,  on  which  no  Judg- 
ment has  been  rendered  by  the  court  It  has 
been  held  by  this  court  that  an  appeal  will 
not  lie  from  a  finding  without  a  Judgment 
thereon.  State  v.  Brown,  44  Ind.  329.  And 
so  it  was  held,  in  Gray  v.  Singer,  137  Ind. 
257,  36  N.  B.  209, 1109,  that  the  appeal  would 
not  Ue,  though  there  was  a  finding,  and  the 
bin  of  exceptions  recited  that  a  Judgment 
liad  been  rendered  on  the  finding,  though 
there  was  no  showing  that  such  Judgment 
had  been  entered  in  the  order  book.  Appel- 
lants' contention  having  been  established 
tliat  no  Judgment  has  been  rendered  in  this 
case,  it  follows  that  their  appeal  must  be, 
and  Is,  dismissed. 


(IM  Ind.  » 

HOTSBNPILLBR  v. 


STATE. 


(Snpccme  Court  of  Indiana.     March  12,  1896.) 

CRIMnlAL  Law— AfPKAL— BtU.   OF    EZCBPTIOXS— 
FlUKO. 

Under  Rev.  St  1881,  (  1847  (Rev.  St 
liSdi,  i  1916)  providing  in  criminal  cases  that  the 
bill  of  exceptions  mnst  be  made  ont  and  present- 
ed ti>  the  jndge  at  the  time  of  the  "trial,"  or  with- 
in sndi  time  thereafter  as  the  judge  may  allow, 
the  eoort,  after  the  jndgment  has  been  rendered, 
caaaot  allow  time  within  which  to  file  the  bill  of 


Appeal  from  circuit  court,  Adams  county; 
D.  D.  Heller,  Judge. 

Vance  Hotsenpiiler  was  convicted  of  forg- 
ery, and  appeals.    Affirmed. 

Mann  &  Beatty,  for  appellant  Wm.  A. 
Ketcham.  Atty.  Gen.,  for  the  State. 

MONKS,  J.  Appellant  was  tiled  and  con- 
victed by  the  court  without  the  intervention 
of  the  Jury  upon  an  indictment  charging  him 
with  the  crime  of  forgery.  The  only  error 
urged  is  that  the  court  erred  in  overmling 
appellant's  motion  for  a  new  trial.  The  de- 
termination of  the  sufficiency  of  the  causes 
assigned  for  a  new  trial  depends  upon  the 
evidence.  The  attorney  general  insists  that 
the  evidence  is  not  In  the  record.  It  appears 
from  the  record  that  the  court  found  appel- 
lant guilty  of  forgery  as  charged  In  the  in- 
dictment, and  on  the  22d  day  of  August,  1895, 
the  court  rendered  Judgment  on  said  finding. 
No  bill  of  exceptions  containing  the  evidence 
was  filed  before  or  at  the  time  Judgment  was 
rendered,  nor  was  any  time  then  given  with- 
in which  to  file  a  bill  of  exceptions.  On  Au- 
gust 27th,  after  Judgment  was  rendered  on 
the  finding,  appellant  filed  his  motion  for  a 
new  trial,  which  motion  was  overruled  on 
September  6th,  and  60  days  given  within 
which  to  file  a  bill  of  exceptions.  A  bill  of 
exceptions  was  presented  to  and  signed  by  the 
Judge  within  the  60  days  given.  The  conten> 
tlon  of  the  attorney  general  is  that  after  the 
court  had  rendered  Judgment  on  the  finding. 
It  had  no  power  to  grant  leave  to  appellant 
to  file  a  bill  of  exceptions.  Section  1847,  Rev. 
St  1881  (section  1916,  Rev.  St  1894),  provides 
that:  "All  bUls  of  exceptions  in  a  criminal 
prosecution  must  be  made  out  and  presented 
to  the  Judge  at  the  time  of  the  trial  or  within 
such  time  thereafter  as  the  Judge  may  allow, 
not  exceeding  sixty  days  from  the  time  Judg- 
ment is  rendered."  The  word  "trial,"  as  used 
In  said  section,  Includes  all  the  steps  taken 
in  the  cause  from  its  submission  to  the  court 
or  Jury  to  the  rendition  of  the  Judgment  It 
is  evident  that  the  trial  is  terminated  by  the 
Judgment  on  the  finding  of  the  court  or  ver- 
dict of  the  Jury,  and  that  leave  to  file  a  bill 
of  exceptions  must  be  obtained  before  or  at 
the  time  when  such  Judgment  is  rendered. 
Hunter  v.  State,  101  Ind.  406;  Bruce  v.  State 
(ind.  Sup.)  40  N.  B.  1069,  and  cases  cited. 
As  the  leave  to  file  the  bill  of  exceptions  was 
not  given  until  after  the  Judgment  was  ren- 
dered, it  was  without  authority.  The  court 
can  only  grant  such  leave  at  the  time  and  In 
the  manner  provided  by  said  statute.  It  fol- 
lows that  the  bill  of  exceptions  purporting  to 
contain  the  evidence  is  not  in  the  record.  It 
Is  therefore  presumed  that  the  motion  for  a 
new  trial  was  properly  overruled,  for  the  rea- 
son that  there  Is  nothing  In  the  record  to  the 
contrary.    Judgment  affirmed. 
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(IS  lod,  App.  6SQ 

OHBW  T.  liUOAS. 
(Appellate  Ooiirt  of  Indiana.    March  13,  1896.) 

IiAHPLOKD  AMD  TbKANT— BBABS  CbOPPBB'B  LcaSB 

— NoMSBUvaar  or  Possession  by  Lessor 

— DiLHAOBS — EVIDBNOB. 

In  an  action  aoainst  a  lessor,  after  ex- 
piration of  the  term,  for  breach  of  lease  by  re- 
fusal to  deliver  possession,  where  the  rent  was 
payable  in  shares  of  certain  crops  to  be  planted 
on  certain  parts  of  the  land,  witnesses  familiar 
with  the  land  were  properly  allowed  to  testify 
to  its  average  yield  of  the  various  crops  contem- 
plated, cost  of  prodnction  and  marketing,  and 
the  value  of  such  crops  daring  the  year  of  the 
lease,  to  show  damages. 

Appeal  from  superior  court,  Marion  cotm- 
ty;  Li.  M.  Harvey,  Jndge. 

Action  by  Benjamin  F.  Lncas  against  John 
CSiew  for  breach  of  contract  to  lease.  From 
a  Jndgmmt  for  plaintiff,  defendant  appeals. 
Affirmed. 

J.  P.  Baker,  for  appellant.  Samuel  Ashly, 
for  appellee. 

OAYIN,  C.  J.  Appellee  claimed  to  have 
rented  certain  lands  from  appellant,  and  that 
In  pursuance  of  his  contract  he  sowed  eight 
acres  of  lye  In  the  fall  of  1892,  but  In  the 
spring  of  1893  appellant  refused  to  permit 
him  to  enter  upon  the  land,  and  rented  it  to 
some  one  else.  The  rental  was  upon  the 
shares.  Appellee  testifles  that  by  the  terms 
of  tils  contract  he  was  to  take  possession  In 
March,  any  time  up  to  April  1st  Tbe  Jury 
haying  found  in  his  favor,  we  are  not  per- 
mitted to  disturb  the  finding  upon  this  ques- 
tion. 

The  crops  to  be  put  Into  the  various  fields 
were  agreed  upon  between  the  parties.  The 
case  was  tried  in  March,  1894.  Complaint  is 
made  of  the  action  of  the  court  in  receiving 
from  witnesses  familiar  with  the  land  evi- 
dence of  its  average  yield  of  the  variona 
crops  contemplated,  and  the  cost  of  their 
production  and  putting  on  the  market,  to- 
gether with  the  value  of  such  crops  In  the 
year  1^93.  Appellant's  learned  counsel  in- 
sists that  such  evidence  had  no  tendency  to 
prove  the  damages  sustained  by  appellee; 
that  it  was  purely  speculative  in  Its  char- 
acter, and  fnmiahed  no  basis  of  recovery. 
He  insists  that  the  proper  measure  of  dam- 
ages was  the  market  value  of  the  lease,— 
that  which  it  would  sell  for,— and  relies  upon 
Cilley  v.  Hawkins,  48  111.  308,  and  Greene  v. 
Williams,  45  111.  206,  and  the  general  rule 
that  where  the  lessor  refuses  to  deliver  pos- 
session to  the  lessee  his  measure  of  damages 
is  the  difference  between  the  rental  price 
and  the  actual  value  of  the  land  for  the  term 
<3  Sath.  Dam.  pp.  1974,  1975,  |  864;  3  Sedg. 
Dam.  {  1022;  1  Wood,  Landl.  &  Ten.  {  362). 
To  this  difference  between  the  contract  price 
a^d  actual  value  many  cases  add  any  special 
damages  suffered  by  the  lessee.  While  the 
general  rule  is  proiierly  applied  In  many  in- 
stances, and  is  sustained  by  numerous  au- 
thorities, we .  cannot,,  with  reference  to  the 


breach  of  a  contract,  such  as  Is  here  under 
consideration,  assent  to  the  application  made 
of  appdlant's  counsel.  By  the  decision  of 
our  supreme  court  in  City  of  Terre  Haute  v.. 
Hudnut,  112  Ind.  542,  13  N.  E.  686,  in  an  ex- 
haustive opinion  by  Judge  Bliiott,  it  was  de- 
termined that  "the  rule  is  elementary,  lying, 
indeed,  at  the  very  foundation  of  the  law  of 
damages,  that  the  plaintiff  who  has  suffered 
a  loss  shall  recover,  at  the  very  least,  such 
a  sum  as  will  compensate  for  the  loss  actual- 
ly sustained."  There  it  was  permitted  to 
prove  the  average  profits  earned  by  a  mill 
for  the  stopping  of  which  damages  were 
claimed.  From  this  case,  and  the  authori- 
ties cited  therein,  it  is  clear  that  damages  are 
not  necessarily  remote  and  purely  specula- 
tive because  to  some  extent  uncertain  and 
difficult  of  exact  measurement  It  seems  to 
be  generally  conceded  by  the  authorities  that 
the  lessee,  under  such  circumstances,  is  en- 
titled to  the  benefit  of  his  bargain,  or,  as 
stated  in  Lock  v.  Furze,  L.  R.  1  C.  P.  441. 
'*fQll  compensation  for  that  which  he  lias 
lost"'  As  we  have  said,  this  Is,  in  many 
instances,  determined  by  ascertaining  the 
difference  between  the  agreed  rental  and  the 
ireal  value,  and  this  may  oftentimes  prop- 
erly be  made  manifest  by  estimates  of  the 
general  market  rental  value  of  the  land  for 
the  term.  Where,  however,  the  land  Is  to 
be  farmed  upon  shares,  the  rent  to  be  paid 
being  a  part  of  the  crop.  It  Is  evident  that 
mere  estimates  as  to  the  value  of  the  lease, 
if  proper  at  all,  cannot  l>e  the  sole  mode  of 
proving  the  damage.  In  Jewett  v.  Brooks, 
134  Mass.  605,  the  plaintiff  sought  to  recover 
for  one  year  of  a  term  which  he  was  not 
permitted  to  enjoy.  The  court  says  of  the 
damages:  "They  were  measured  by  the 
value  of  the  contract  of  which  the  plaintiff 
was  deprived,  and  did  not  consist  of  a  series 
of  items,  although,  for  the  purpose  of  esti- 
mating the  value,  the  items  on  each  side  of 
the  account  during  the  year,  as  well  after 
as  before  the  breach,  were  properly  admis- 
sible." In  Taylor  v.  Cooper  (Mich.)  62  N.  W. 
157,  where  the  tenant  was  also  deprived  of 
part  of  a  five-year  term  held  as  a  cost  rent, 
the  court  declared  inadmissible  evidence  of 
the  probable  future  value  of  crops  and  wit- 
nesses' estimates  of  the  probable  profits  for 
a  year  commencing  April  1st,  when  the  trial 
was  had  in  May  following,  the  trial  thus 
being  before  the  prices  of  the  articles  to  be 
raised  could  be  known;  but  the  court  said: 
"The  measure  of  his  damages  was  the  fair 
average  value  of  the  use  of  the  lands  less  the 
rent.  To  ascertain  this.  It  was  competent 
to  show  what  he  had  realized  from  the  land, 
for  the  three  years  during  which  he  had 
occupied  It,  deducting  therefrom  the  expense 
and  labor  bestowed  upon  it  and  the  rent." 
In  WUllams  v.  Oliphant  3  Ind.  271,  the  su- 
preme court  held  incorrect  an  Instruction 
stating  that,  "if  the  rent  to.  be  paid  by  the 
plaintiff  was  the  highest  rent  In  the  neigh- 
borhood,, and.  no  mgher  or  metre  rent  could 
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t>e  had  for  tbe  premises  by  the  plaintiff,  the 
latter  Is  only  entitled  to  nominal  damages," 
and  approved  the  following:  "Remote  or 
special  damages,  such  as  expenses  for  remov- 
ing to  a  more  remote  farm,  are  not  to  be 
allowed;  bnt  for  all  such  as  legitimately 
and  directly  arise  from  the  breach  you  are 
to  give  the  plaintiff  the  equivalent  of  per- 
formance In  money.  If  the  defendant  Is  de- 
linquent or  In  fault  by  breaking  his  contract, 
he  Is  bound  to  repair  the  loss  of  the  plain- 
tiff thereby;"  saying:  "The  rule  as  to  the 
measure  of  damages  in  the  case  of  a  breach 
of  contract  for  the  sale  of  goods,  when  the 
purchaser  can  always  or  generally  purchase 
others  without  inconvenience,  is  not  appli- 
cable to  the  breach  of  such  a  contract  as 
that  now  In  question."  In  Kenny  ▼.  C!olller, 
79  6a.  743,  8  S.  B.  S8,  It  la  stated,  after  an- 
nouncing the  general  rule  as  in  Greene  t. 
Williams,  supra:  "There  is  a  different  rule 
applicable  where  the  renting  Is  on  the 
shares."  The  action  of  the  trial  court  Is  di- 
rectly sustained  by  Hoy  v.  Oronoble,  84  Pa. 
St  9,  and  Wolf  t.  Studebaier,  65  Pa.  St  459. 
In  this  decision  we  go  no  further  than  is 
requisite  for  the  purposes  of  this  case  where 
the  contract  was  for  the  rent  of  a  farm  for 
grain  rent  and  not  for  cash.  So  far  as  the 
field  com  and  potatoes  were  concerned,  we 
are  of  opinion  that  it  was,  under  the  proof 
made,  within  the  province  of  the  Jury  to  de- 
termine that  there  was  as  to  them  no  loss 
to  appellee.  This  is  the  only  respect  In 
which  appellant's  counsel  has  called  our  at- 
tention to  any  failure  of  appellee  to  bring 
hims^  within  the  rule  laid  down  in  Mc- 
Anlnch  V.  HamUton,  1  Ind.  App.  429,  27  N. 
H.  719.  Under  established  rules  we  are  not 
authorized  to  say  that  the  verdict  is  not  sus- 
tained by  sufQcient  evidence,  or  is  too  large 
in  amount   Judgment  affirmed. 


(U  Ind.  App.  670) 

SWEET  et  al.  v.  CAMPBELL  et  at 
(Appellate  Goort  of  Indiana.  March  11,  1896.) 
SAI.B— Rbsoissio:! — RioaT  OF  Seller. 
Where  the  purchaser  of  goods  used  no  ar- 
tifice nor  made  any  misrepresentations'  either  aa 
to  bis  habits  or  financial  condition,  the  fact  that 
his  liabilrties  exceeded  his  assets  at  the  time  of 
the  porchase,  or  that  he  was  a  man  of  reckless 
habits,  will  not  justify  the  seller  in  setting  aside 
the  sale,  and  in  replevying  the  goods  from  one 
to  whom  they  were  transferred  for  the  ben^t 
of  certain  preferred  creditors. 

Appeal  from  circuit  court.  Lake  county; 
J.  H.  Gillett,  Judge. 

Replevin  by  Samuel  H.  Sweet  and  others 
against  WlUlam  T.  CampbeU  and  another, 
From  the  Judgment  rendered,  plaintiffs  ap- 
peal.    Affirmed. 

Olds  &  Griffin,  for  appellantB.  J.  B,  Peter- 
son, for  appdlees. 

DAVIS,  J.  This  was  an  action  In'  re- 
plevin, brought  by  the  appellants  against  the 
appellees,  WHliam  T.  CampbeU  and  John  J. 


Funkhauser,  to  recover  the  possession  of  a 
part  of  a  stock  of  goods  amounting  In  value 
to  about  $400.  At  the  conclusion  of  the  evi- 
dence the  court  Instructed  the  jury  to  re- 
turn a  verdict  for  the  appellees.  The  only 
error  assigned  by  the  appellants  in  this 
court  is  the  overruling  of  their  motion  for  a 
new  trlaL  The  only  reason  assigned  in  tbe 
motion  for  a  new  trial  is  that  the  court  erred 
in  instructing  the  jury  to  return  a  verdict 
for  the  appellees.  In  1892  the  appellee  Camp- 
bell was  engaged  in  the  retail  clothing  busi- 
ness in  the  city  of  Hammond.  The  goods  in 
question  were  purchased  of  the  appellants, 
wholesale  merchants  in  Chicago,  by  the  said 
Campbell,  In  the  regular  course  of  business, 
in  July,  1882.  Campbell  then  had  a  stock 
in  trade  worth,  perhaps,  $5,000,  and  was  In 
debt  to  that  amount  or  moreu  The  appellants 
sold  the  goods  to  Campbell  on  credit  There 
Is  no  claim  that  he  made  any  misrepresenta- 
tion to  the  appellants.  In  December,  1892, 
he  executed  a  chattel  mortgage  on  his  stock 
of  goods  to  secure  certain  of  his  creditors, 
by  the  terms  of  which  said  appellee  Funk- 
hauser was  placed  In  possession  of  said  stock 
of  goods,  with  power  to  sell  the  same  for 
the  purpose  of  paying  said  preferred  debts. 
The  debts  secured  by  the  mortgage  were  val- 
id obligations.  One  of  than  was  for  mcm^ 
borrowed  after  the  purchase  of  ttte  goods 
In  question.  Campbell  appears  to  have  been 
an  occasional  frequenter,  at  least,  of  tbe 
races,  and  was  In  some  respects  re<^ees  and 
extravagant  In  his  expenditures  of  money. 
He  was  migratory,  and  within  a  few  months 
had  his  stock  of  goods  in  East  Chicago,  Ko- 
komo,  Delphi,  and  Hammond,  and  his  meth- 
ods were  not  such  as  to  inspire  confidence  hi 
his  ability  or  success  as  a  merchant  The  cir- 
cumstances are  such  as  to  have  justlfled 
the  Inference  that  he  was  Insolvent  When  be 
purchased  the  goods,  In  the  sense  that  his 
assets  were  not  then  sufficient  to  discharge 
his  obligations;  but  the  appeUahts  and  oth- 
ers sold  him  goods  and  loaned  him  money 
on  credit,  without  requiring  him  to  make  any 
statement  concerning  ills  busmess  resources 
or  obligations.  In  tbe  case  of  Thompson  v. 
Peck,  115  Ind.  512,  18  N.  E.  16,  Judge  Mitch- 
ell, in  delivering  the  opinion  of  the  court 
says:  "That  the  purchasers  may  have  been 
Insolvent  when  the  first  bill  or  any  of  the 
other  bills  was  purchased,  and  that  th^ 
may  have  known  that  their  debts  exceeded 
their  assets,  did  not  of  itself  constitute  such 
fraud  as  Justified  the  setting  aside  of  the 
sale  after  the  goods  had  come  fully  and  fair- 
ly Into  the  possession  of  the  buyers.  To 
avoid  a  sale  after  goods  have  been  taken  into 
possession  of  the  buyer,  apparency  In  the 
ordinary  course  of  business,  there  must  have 
beeb  some  artifice  or  trick,  or  some  false 
pretense,  or  fraudulent  suppression  of  the 
truth,  which  enablea  the  purchaser  to  obtain 
possession  of  the  goods;  and  it  must  appear 
that  the  latter  intended  at  the  time  of  such 
purchase  not  to  pay  for  the  gooda"    Bfarble 
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Co.  T.  Smith  (Ind.  App.)  41  N.  E.  973,  and  au< 
thorities  tbere  cited.  In  this  case  there  was 
no  trick,  artifice,  misrepresentation,  or  fraud- 
ulent suppression  of  the  truth  by  the  pur- 
chaser, either  as  to  his  habits  or  financial 
condition.  If  any  such  circumstances  were 
shown,  a  different  question  might  be  pre- 
sented. The  fact  that  his  liabilities  exceeded 
his  assets  Is  not  sufficient,  of  Itself,  to  Justify 
the  Inference  that  he  intended  at  the  time 
of  the  purchase  not  to  pay  for  the  goods. 
His  failure  may  be  regretted,  and  Ms  reck- 
less habits  and  extravagant  expenditures  de- 
plored; but  they  are  not  snfilcient,  under 
the  circumstances,  to  justify  the  inference 
that  he  purchased  the  goods  with  the  fraud- 
ulent Intent  of  not  paying  therefor.  There 
are  no  other  circumstances  on  which  such  an 
Inference  can  be  predicated.  The  debts  se- 
cured by  the  mortgage  are  bona  fide,  and  he 
had  the  legal  right  to  prefer  such  creditors. 
The  fact  that  he  may  have  been  Incapable, 
reckless,  and  extravagant  would  have  been 
a  good  reason  for  refusing  to  give  him  cred- 
it, but  such  circumstances  would  not  an- 
thorise  the  inference  that  he  purchased  the 
goods  with  the  fraudulent  intent  and  pur- 
pose of  obtaining  them  without  paying  there- 
tor,  or  that  the  mortgage  for  the  benefit  of 
the  preferred  creditors  was  grounded  In 
fraud.  Their  claims  were  Just  as  valid  as 
appellants';  and,  as  between  them  and  the 
appellants,  no  reason  has  been  shown  why 
they  are  not  entitled  to  the  preference.  We 
have  carefully  read  the  entire  record,  and 
are  of  the  opinion  that  the  coiut  did  not  err 
In  directing  the  Jury  to  find  for  the  appel- 
lees.   Judgment  affirmed. 


(14  Ind.  App.  Ht) 

CONSUMERS'  GAS  TRUST  CO.  t.  OOR- 

BAIjEY. 
(Appellate  Conrt  of  Indiana.    March  10,  1896.) 

Ajibndmbst  —  Ou  Ck>sn>A:ns8  —  Injuriss  vboim 
CscAPtNo  Gas— Nbglioenob — Bvidehob. 

1.  The  court,  in  its  discretion,  may  allow  an 
amendment  to  the  complaint  more  than  10  days 
before  triaL 

2.  Where,  in  ao  action  against  a  natnral 
gas  company  for  damages  to  plaintiff's  honse, 
cansed  by  the  explosion  of  gns  which  escaped 
irom  its  pipe  line  throngh  t'  e  ground  into  plain- 
tiff's house,  tbere  is  evidence  that  defendant 
was  aware  for  several  years  of  the  leak,  or 
could  have  discovered  it  by  the  exercise  of  rea- 
sonable care,  a  finding  that  defendant  was  neg- 
ligent in  the  maintenance  of  its  pipe  line  will  not 
be  distnrbei]. 

Appeal  from  superior  court,  Marlon  cotmty; 
James  M.  Winter,  Judge. 

Action  by  William  H.  Coitialey  against  tne 
Consumers'  Gas  Trust  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Lamb  A  Hill,  for  appellant  HoUzman  & 
Leather,  for  appellee. 

DAVIS,  J.  This  was  an  action  brought  by 
appellee  to  recover  damages  for  the  destruc- 
tion of  a  house  resulting  from  the  explosion 


of  natural  gas.  Trial  by  a  jury  resulted  in  a: 
verdict  and  Judgment  In  favor  of  appellee  for 
$1,100.  The  errors  assigned  by  the  appellant 
in  this  court  are:  (1)  That  the  court  in  spe- 
cial term  erred  In  permitting  plaintiff  to 
amend  his  complaint.  (2)  The  court  erred  in 
overruling  the  defendant's  motion  for  a  new 
trial.  (3)  The  court  erred  in  overruling  de- 
fendant's motion  to  tax  costs  to  plaintiff.  The 
third  error  assigned  has  not  been  discussed. 

The  complaint  was  amended  by  leave  of 
court  more  than  10  days  before  the  com- 
mencement of  the  triaL  No  abuse  of  discre- 
tion by  the  trial  court  has  been  shown  in  re- 
lation to  this  amendment  There  was  no  er- 
ror In  this  ruling. 

The  principal  question  discussed  by  cotmsel 
for  appellant  Is  that  the  verdict  Is  not  sus- 
tained by  sufficient  evidence,  and  that  It  Is 
contrary  to  law.  The  position  of  counsel  for 
appellant  on  this  question  is  briefiy  and  terse- 
ly stated  as  follows:  "We  concede  that  ap- 
pellant was  bound  to  exercise  due  and  ordi- 
nary care  In  the  purchase,  and,  after  the  pur- 
chase. In  the  management  and  maintenance, 
of  Its  pipe  line,  and  with  reference  to  the  ex- 
plosive and  dangerous  character  of  natural 
gas.  We  Insist  that  applying  the  rule  strict- 
ly, the  testimony  established  clearly,  that  ap- 
pellant exercised  due  care  and  prudence,  both 
in  the  purchase  and  after  the  purchase,  in  the 
management  and  maintenance  of  its  pipe 
line."  The  evidence  in  some  material  respects 
is  confilctlng,  but  there  is  evidence,  giving  It 
the  most  favorable  consideration  In  behalf 
of  the  appellee,  fairly  tending  to  prove  that, 
in  the  construction  of  an  8-lnch,  high-pressure, 
natural  gas  pipe  line.  In  and  along  the  west 
side  of  Illinois  street  In  the  city  of  Indianap- 
olis, In  1887,  for  the  Broad  Ripple  Company, 
two  gangs  of  men,  one  working  from  the 
north  and  the  other  from  the  south,  met  at  a 
point  nearly  opposite  the  property  in  ques- 
tion; that,  In  order  to  connect  the  two  ends 
of  pipe,  so  laid  and  brought  together  by  the 
separate  gangs,  a  piece  of  wrought-lron,  10- 
Inch  gas  pipe,  18  Inches  or  2  feet  In  length 
was  used  as  a  sleeve;  that  the  Joints  at  each 
end  of  the  sleeve  were  caulked  with  lead; 
that  the  Une  was  purchased  by  appellant  In 
1889,  and  thereafter,  the  line  was  under  the 
management  of  appellant;  that  a  leak  at  said 
point  occasioned  by  the  lead  drawing  out 
between  the  sleeve  and  the  main  pipe,  caused 
the  explosion  that  destroyed  the  appellee's 
house  In  1893;  that  the  gas  was  escaping 
through  said  leak  for  several  years  before  the 
explosion;  that  the  gas  so  escaping  penetrat- 
ed, through  and  under  the  ground,  to,  under, 
and  in  appellee's  house,  and  there  Ignited, 
causing  the  explosion;  that  the  appellee  nev- 
er resided  on  the  premises,  and  that  the  house 
was  occupied  by  a  tenant;  that  the  leak, 
which  was  evidenced  by  the  escaping  gas, 
might  have  been  discovered  by  the  appellant 
by  the  exercise  of  ordinary  care  In  'Qie  opera- 
tion and  management  of  the  line  before  the 
accident;    that  an  employ^  of  appellant— a 
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line  walker,  whose  duty  It  was  to  Inspect  the 
line  tor  leaks— had  notice  of  the  fact  that 
there  was  a  leak  in  the  sleeve  at  this  pohit 
long  prior  to  the  explosion.  The  learned  couD" 
sel  for  the  appellant  have  ably  discussed  the 
evidence  In  lengthy  printed  briefs;  but  the 
question  whether,  under  the  circumstances, 
reliance  should  be  placed  on  the  testimony  of 
some  of  the  witne88e3  In  relation  to  the  leak- 
ing gas,  and  the  knowledge  thereof  on  the 
part  of  the  Un«>  walker,  was  one  for  the  jury, 
and  cannot  be  reviewed  by  this  court.  We 
have  carefully  read  500  pages  of  the  longhand, 
typewritten  manuscript  of  the  evidence  In  the 
light  of  the  argument  of  the  counsel,  and 
are  of  the  opinion  Ihat  there  Is  some  evi- 
dence fairly  tending  to  prove  every  material 
point  In  issue,  the  burden  of  which  rested  on 
the  appellee.  It  was  a  conceded  fact  on  the 
trial,  that  the  line  was  originally  constructed 
by  the  Broad  Ripple  Company.  It  is  also  ap- 
parent, from  the  record,  that  the  appellant 
was  not  held  liable  by  reason  of  any  negli- 
gence of  the  Broad  Ripple  Company  In  the 
original  construction  of  the  line.  The  liabili- 
ty, if  any,  of  the  appellant,  as  we  view  the 
evidence,  grows  out  of  the  failure  of  the  ap- 
pellant to  exercise  ordinary  care  In  the  man- 
agement and  maintenance  of  the  line.  There 
to,  as  before  observed,  evidence  tending  to 
prove  the  existence  of  a  leak  at  this  point 
for  several  years  before  the  explosiou,  and 
that  appellant  knew,  or  by  the  exercise  of 
ordinary  care  should  have  known,  of  the  ex- 
istence of  such  leak  long  before  the  accident. 
In  the  light  of  this  evidence,  and  on  this  the- 
ory, under  all  the  circumstances,  there  was 
no  error  in  allowing  the  appellee  to  prove 
the  different  kinds  of  approved  sleeves  for 
such  connection  in  use  at  the  time  of  the  ex- 
plosion. Whether  the  sleeve  in  question,  put 
in  by  the  Broad  Ripple  Company,  was  com- 
monly used  in  1887,  was,  under  the  circum- 
stances, immaterial.  Granting  that  this  was 
the  kind  of  sleeve  in  common  use  at  the  time 
the  Broad  Ripple  line  was  constructed,  in 
1887,  such  fact  was  no  excuse  for  the  failure 
of  the  appellant  to  repair  the  leak  which  aft- 
erwards developed  therein.  Without  discus- 
sing the  different  questions  in  detail,  it  will 
suffice  to  say  that  we  have  carefully  consid- 
ered them  all,  and  that,  in  our  opinion,  there 
Is  no  reversible  error  shown  in  either  the  ad- 
mission or  exclusion  of  evidence. 

The  damages  are  not  excessive.  The  ap- 
pellant was  not  entitled  to  a  new  trial  on  ac- 
count of  newly-discovered  evidence.  Judg- 
ment affirmed. 


(U  Ind.  App.  598) 

RBDDICK  V.  BOARD  OF  COM'RS  OP  PU- 
LASKI   COUNTY. 
(Appellate  Court  of  Indiana.    March  12.  1896.) 
Aqkbbd  Case. 
A  ease  mbmitted  on  an  an-eed  statement 
of  facts  as  evidence,  with  affidavit  that  the  con- 
troTersy  is  real,  and  the  proceeding  in  good  faith, 
ia  not  an  agreed  case,  witliin  Rev. '  St.  1894,  f 


mZ  (Rev.  St.  1881,  S  653),  allowhig  the  tubmis- 
sion  of  a  controversy  by  agreement  of  the  pai- 
ties  on  an  agreed  statement  of  facts  accompanied 
by  affidavit  that  the  controversy  ia  real,  and  the 
proceeding  is  in  good  faith.  41  N.  £.  834,  af- 
firmed. 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  41  N.  E.  834. 

ROSS,  3.  The  contention  of  counsel  for  ap- 
pellant that  we  are  in  error  In  holding  that 
this  was  not  an  agreed  case,  under  section 
553,  Rev.  St.  1881  (section  562,  Bums'  Rev. 
St  1894),  1b  settled  adversely  to  appellant  in 
Pennsylvania  Go.  v.  Nlblack,  99  Ind.  149. 
In  that  case  the  Pennsylvania  Company  filed 
its  complaint  to  quiet  title  to  real  estate,  and 
the  appellee,  Nlblack,  answered  by  general 
denlaL  The  cause  came  on  for  trial  upon 
an  agreed  statement  of  facts,  to  which  was 
attached  an  affidavit  of  the  parties  to  the 
efCect  that  the  controversy  was  real,  and  the 
proceedings  in  good  faith  to  determine  their 
rights.  On  appeal  the  supreme  court  says: 
"Thto  was  not  an  agreed  case,  mider  section 
568,  Rev.  St  1S81  [sectlMi  662,  Bums'  Rev. 
St.  1894],  but  it  was  a  trial  upon  an  agreed 
statement  of  facts,  used  merely  as  evidence." 
In  the  case  at  bar,  in  the  entry  of  the  court's 
proceedings  <rf  October  4,  1893,  we  find  that 
the  cause  was  submitted  to  the  court  for 
trial  and  Judgment  upon  an  agreed  statement 
of  facts,  and  in  the  entry  of  the  proceedings 
of  October  7,  1893,  the  record  recites  that  the 
case  was  "submitted  to  the  court  for  trial. 
Judgment,  and  decree  without  the  interven- 
tion of  a  Jury,  and  the  court,  after  hearing 
all  of  the  evidence,  now  takes  the  cause  un- 
der advisement."  Taking  the  record  aa  it 
comes  to  us,  it  is  evident  that  there  was  a 
trial,  that  evidence  was  Introduced,  and  that 
the  cause  was  taken  under  advisement  by 
the  court  Under  such  circumstances  the  cor- 
rectness of  the  court's  holding  as  to  whether 
sustained  by  sufficient  evidence  or  contrarj- 
to  law  can  be  presented  for  review  on  ap- 
peal only  by  filing  a  motion  for  a  new  trial 
m  the  court  below,  and,  if  the  motion  Is 
overruled,  to  assign  such  ruling  as  a  speci- 
fication of  error  here.  Of  course,  no  ques- 
tion could  arise  on  the  ruling  on  the  motion 
for  a  new  trial,  requiring  a  consideration  of 
the  evidence,  except  the  evidence  be  proper- 
ly in  the  record  by  bill  of  exceptions.  The 
evidence  Is  not  in  the  record  in  this  case. 
Petition  overruled. 


(14  Ind.  App.  &SS) 

INDIANA,  I.  k  1.  RY.  CO.  v.  BINBHART 

et  al.    (No.  1,827.) 

(Appellate  Court  of  Indiana.    March  12.  1896.> 

RaILHOAD  CoMPAXIBS— CONDBMHATIOn  Pboobbi>- 
INOS  — Right  of  Wat  —  Damaobs  —  PrrinoK — 
Amendment—  Aorekmknt  to  FaBRiSH  Dbaiss 
— BxFORCKMEirr  BT  Mandamus. 

1.  A  railroad  company  may  amend  its  peti- 
tion to  condemn  land  for  a  right  of  way  by  aitw^ 
ing  the  width  of  the  strip  required,  and  by  in- 
serting a  provision  that  the  company  will  put 
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in  Bach  brtdges  and  tile  drains  as  msjr  be  needed 
to  gire  proper  drainage  across  tlie  right  of  way. 

2.  Where  an  instrument  filed  by  a  railroad 
company  with  the  clerk  of  court  for  the  appro- 
priation of  land  for  a  right  of  way  provided  that 
the  company  "will  put  in  such  bridges  and  tile 
drains  as  may  he  needed  to  give  proper  drainage 
across  the  right  of  way,"  the  jury,  in  assessing 
damages,  may  consider  the  condition  of  the  land 
and  the  sufficiency  of  drains  built  by  the  com- 
pany. 

3.  A  provision  in  an  instrument  filed  by  a 
railroad  company  for  the  appropriation  of  land 
for  a  right  of  way  that  it  would  "put  in  such 
bridges  and  tile  drains  as  may  be  needed  to  give 
proper  drainage  across  the  right  of  way,"  being 
merely  contractual,  could  not  be  enforced  by 
mandamus. 

Appeal  from  circuit  court,  St  Joseph  coun- 
ty;  Lucius  Hubbard,  Judge. 

Proceeding  by  the  Indiana,  Illinois  &  Iowa 
Railroad  Company  against  Benjamin  F.  Rlne- 
bart  and  others  to  condemn  land  for  a  right 
of  way.  From  a  Judgment  assessing  defend- 
ants' damages,  plalntift  appeals.    Affirmed. 

A.  L.  Brick  and  Andrew  Anderson,  for  ap- 
pellant.   Weir  &  Weir,  tor  appellees. 

LOTZ,  J.  This  was  a  condemnation  proceed- 
ing commenced  by  the  appellant  against  the 
appellees  to  aijprcprlate  a  right  of  way  across 
a  farm  owned  by  the  appellees  in  St  Joseph 
county.  On  the  18th  day  of  July,  1894,  the 
railway  company  filed  In  the  office  of  the 
derk  of  the  St  Joseph  circuit  court  its.  Instru- 
ment of  appropriation,  by  which  It  took  for  Its 
right  of  way  for  its  railroad,  extending  from 
Enox,  hi  Starke  county,  to  the  dty  of  South 
Bend,  in  St  Joseph  county,  a  strip  of  land, 
100  feet  wide,  across  appellees'  farm.  Ap- 
praisers were  appointed,  and,  having  examined 
the  property,  they  allowed  the  appellees  $200 
for  the  damages  arising  from  the  approprla- 
tlon.  On  December  26,  1894,  the  ease  be- 
ing ready  for  trial,  the  railway  company  ask- 
ed leave  to  amend  the  Instrument  of  appro- 
priation, which  being  granted,  it  amended  the 
same  so  that  a  strip  only  90  feet  wide  was 
taken;  and  it  further  amended  the  Instru- 
ment 80  that  it  was  provided  therein,  among 
other  things,  that  the  railroad  company  should 
"put  in  such  bridges  and  tile  drains  as  would 
be  sufficient  and  projier  drainage  across  said 
raflway."  The  cause  was  tried  by  a  Jury, 
and  a  verdict  for  appellees  was  returned  in 
the  sum  of  $325,  upon  which  Judgment  was 
rendered. 

The  only  assignment  of  error  Is  the  overrul- 
ing of  appellant's  motion  for  a  new  trial.  The 
<mly  causes  for  a  new  trial  discussed  by  ap- 
pellant's counsel  relate  to  the  action  of  the 
court  in  giving  and  refusing  to  give  certain 
Instructions  to  the  Jury.  It  api>earB  from  the 
record  and  evidence  that  the  original  Instru- 
ment of  appropriation  contained  no  provision 
that  the  railway  company  should  put  In  bridges 
and  drains.  The  railroad  bed  had  been  con- 
structed at  the  time  of  the  trial.  The  original 
instrument  of  appropriation  was  filed  before 
the  railroad  was  built.  The  amendment  was 
tnaac  afterwards.    The  land  through  which  the 


ntUroad  passes  was  low  and  marshy.  With- 
out any  provision  for  drainage  under  the  road- 
bed, the  appellees'  land  would  have  been  over- 
fiowed  by  such  obstruction.  In  constructing 
the  roadbed,  some  provision  was  made  for  the 
water  to  pass  through  it.  The  appellant  re- 
quested the  court  to  give  Instructions  1  and  4, 
which  request  was  refused.  The  first  instruc- 
tion Is  as  follows:  "In  the  Instrument  filed 
by  the  plaintiff  for  the  appropriation  of  the 
land  of  defendants.  It  Is  provided  that  the 
railway  company  will  put  in  such  bridges  and 
tile  drains  as  may  be  needed  to  give  proper 
drainage  across  the  right  of  way.  This  pro- 
vision makes  It  obligatory  on  the  plaintiff  to 
afford  proper— that  la  to  say,  good  and  suf- 
ficient—drains to  cany  off  the  water  from  and 
drain  defendants'  land;  and  the  plaintiff  can 
be  compelled  hereafter  to  put  In  such  drains 
and  bridges  as  may  be  required  to  allow  the 
water  to  flow  across  Its  right  of  way.  I  there- 
fore Instruct  you  that  you  cannot  allow  the 
defendants  any  damages  on  account  of  any  an- 
ticipated obstruction  to  the  drainage  of  de- 
fendants' land;  provided,  however,  If,  during 
the  construction  of  the  road,  the  drainage  of 
defendants'  land  has  been  or  may  be  tem- 
porarily obstructed,  then  you  may  allow  de- 
fendants for  such  damages  as  have  been  suf- 
fered, or  may  be  hereafter  suffered,  by  de- 
fendants, by  reason  of  such  temporary  ob- 
struction." The  fourth  instruction  requested 
by  appellant  and  refused  by  the  court  Is  as 
follows:  "In  the  Instrument  ffied  by  the  plain- 
tiff for  the  appropriation  of  land  of  defendants, 
it  Is  provided  that  the  railroad  company  will 
put  In  such  bridges  and  tile  dratos  as  are 
necessary  to  give  proper  drainage  across  the 
right  of  way.  This  provision  makes  it  ol>- 
llgatory  on  the  plaintiff  to  put  in  such  bridges 
and  tile  drains  as  may  be  needed  to  give  the 
defendants  jptoper  drainage;  and  the  plain- 
tiff can  be  compelled  to  put  In  such  bridges 
and  drainage.  I  therefore  Instruct  you  that 
yon  Bhotild  not  allow  to  the  defendants  any 
damages  on  accotmt  of  such  future  damages 
as  may  hereafter  arise  on  account  of  the 
failure  of  plaintiff  to  put  In  such  bridges  and 
drainage."  Instead  of  giving  the  Instructions 
requested,  the  court  instructed  the  Jury  on  this 
subject  as  follows:  "In  the  instrument  of  ap- 
propriation filed  July  18,  1894,  by  the  railway 
company,  it  Is  provided  that  the  railway  com- 
pany will  put  In  such  bridges  and  tiles  as  may 
be  needed  to  give  proper  drainage  across  the 
right  of  way.  This  provision  made  it  obliga- 
tory on  the  company  to  put  in  such  bridges 
and  tile  drains  as  might  be  needed  to  give  to 
the  landowner  proper  drainage  across  the  right 
of  way.  If  you  find  from  the  evidence  that 
the  railway  comiiany,  for  the  purpose  of  car- 
rying out  this  provision,  has  constructed  a 
bridge  or  bridges  or  tile  drains  that  will  afford 
the  landowner  proper  facilities  for  such  drain- 
age, you  will  consider  them  as  affecting  the 
landowners'  claim  for  such  damages,  and  ai 
obviating  or  reducing  such  damages  to  the 
extent  that  they  will  serve  that  purpose.    Bat 
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If  you  find  from  the  erldence  the  railroad  com- 
pany has,  at  the  time  of  this  trial,  finished 
and  completed  Its  roadbed  on  the  land  taken 
without  adequate  jvovlslon  for  drainage  across 
Its  right  of  way,  and  without  such  bridges 
or  tile  drains  as  you  may  find  from  the  evi- 
dence to  be  requisite  for  that  purpose,  yon 
may,  to  the  extent  of  such  failure,  consider 
what.  If  any,  diminution  In  value  of  the  land 
In  question  for  that  reason  has  been  and  will 
be  caused  by  the  construction  and  operation 
of  the  road."  In  instruction  No.  6,  the  court 
charged  the  jury  that  the  plaintiff  was  entitled 
to  consider  the  obstruction  to  drainage;  and 
It  stated  to  the  Jury  that  If,  In  consequence 
thereof,  the  value  of  the  land  will  be  dimin- 
ished, the  defendants  should  be  allowed  for 
the  same. 

The  appellant  had  the  right  to  amend  the 
Instrument  of  appropriation,  and  to  put  into  It 
the  stipulation  or  agreement  to  construct  prop- 
er and  sufficient  drainage  under  the  roadbed; 
and  such  stipulations  are  obligations  running 
with  the  land,  and  should  be  taken  Into  con- 
sideration In  determhilng  the  damages.  Rail- 
road Co.  V.  Jones,  103  Ind.  386,  6  N.  B.  8.  We 
are  of  the  opinion  that  the  instructlona  re- 
quested are  erroneous  In  assuming  that  the 
appellant  could  be  compelled  thereafter  to  put 
in  sncb  drains  and  bridges  as  may  be  re- 
quired to  allow  the  water  to  flow  across  the 
right  of  way.  The  obligation  assumed  by  the 
appellant  in  the  instrument  of  appropriation 
Is  more  In  the  nature  of  a  contractual  one  than 
of  a  duty  Imposed  by  law.  At  the  least.  It  Is 
not  a  duty  speciflcally  enjoined  by  law.  Man- 
date wlU  Ue  against  a  private  corporation  to 
compel  the  performance  of  an  act  specially 
enjoined  by  law,  and  when  there  Is  no  other 
adequate  remedy.  "Duties  Imposed  on  a  cor- 
poration, not  by  virtue  of  express  law,  nor  by 
the  conditions  of  Its  charter,  but  arising  whol- 
ly out  of  contract  relations,  wUl  not  be  en- 
forced by  mandamus,  since  the  use  of  such 
writ  Is  limited  to  the  enforcement  of  obliga- 
tions Imposed  by  law.  Where  the  duties  of  a 
corporation  or  its  trustees  grow  out  of  or  re- 
sult from  matters  of  contract,  writs  of  man- 
date will  not  He  against  the  corporation  or  Its 
trustees,  either  In  their  corporate  cax>acity  or 
as  individuals,  to  compel  the  performance  of 
the  contract,  but  the  party  aggrieved  will  be 
left  to  the  ordinary  remedies,  either  at  law 
or  in  equity."  State  v.  Trustees  at  Salem 
Church,  114  Ind.  387,  396, 16  N.  B.  808;  School 
Tp.  V.  McGregor,  96  Ind.  185;  High,  Extr. 
Rem.  {  2T7;  'Merrill,  Mand.  i  163;  Rev.  St. 
1804,  i  1182  (Rev.  St.  1881,  S  1168).  The  appel- 
lant, however,  wonld  be  liable  for  damages  If 
It  shbuld  violate  the  stipulations.  Railroad 
Co.  V.  Lee  and.  App.)  41  N.  E.  1058.  A  breach 
of  such  stipulations  and  the  damages  flowing 
therefrom  were  not  necessarily  involved  in  the 
proceedings  to  appropriate.  But  In  this  case 
the  appellant  put  a  construction  upon  the 
stipulation.  It  determined  for  Itself  what  It 
was  required  to  do  under  Its  obligation,  and 
made  provision  for  some  drainage.    It  had  vol- 


untarily executed  its  obligation,  and  complied 
with  the  same  as  It  understood  It.  The  Jury, 
In  determining  the  damages,  had  the  right  to 
consider  the  existing  conditions  of  the  land 
brought  about  by  the  acts  of  the  appellant 
and  upon  the  basis  that  it  had  complied  with 
the  stipulation.  There  vras  no  error  in  the 
action  of  the  court  in  giving  or  refusing  to  give 
the  instruction  named.    Judgment  affirmed. 

REINHABD,  J.,  concurs  in  result 

DAVIS,  J.  (concurring).  The  stipulation  to 
the  instrument  of  appropriation  on  this  ques- 
tion is  that  the  company  "wUl  put  In  such 
bridges  and  tile  drains  as  are  sufficient  to  give 
proper  drainage  across  the  right  of  way." 
There  Is  no  stipulation  that  the  company  will 
put  in  such  bridges  or  tile  drains  as  may  be 
necessary  for  the  drainage  of  the  lands  ad- 
jacent to  the  right  of  way,  or  that  said  drains 
shall  be  sufficient  for  the  use  of  said  owneis. 
There  being  no  express  stipulation  for  such 
bridges  and  tile  drains  for  the  use  of  the 
owners  or  drainage  of  adjacent  lands,  and 
there  being  no  sufficient  bridges  and  tile 
drains  In  fact  constructed,  the  Jury  had  the 
right  to  consider  the  absence  or  insufficiency 
of  such  bridges  and  tile  drains  to  the  as- 
sessment of  damages.  I  therefore  concur  to 
the  affirmance  of  the  Judgment  of  the  trial 
court  .but  whether  each  stipulation,  if  made, 
can  be  enforced  by  mandate.  It  Is  not  neces- 
sary to  determlna 

(14  Ind.  App.  701) 

INDIANA,  I.  &  I,  RT.  CO.  v.  RINEHART 

et  al.     (No.  1,828.) 
(Appellate  Conrt  of  Indiana.     March  13,  1896.) 

Appeal  from  circuit  court  St  Joseph  county; 
Lucius  Habbard,  Judge. 

Proceedings  by  the  Indiana,  Illinois  &  Iowa 
Railway  Company  against  Benjamin  F.  Rine- 
hart  and  others  to  condemn  land  for  a  right  of 
way.  From  a  judgment  assessing  damages, 
plaintiff  appeals.    Affirmed. 

A.  L.  Brick  and  Andrew  Anderson,  for  appel- 
lant   Weir  &  Weir,  for  appellees. 

LOTZ,  J.  The  questions  involved  in  this  ap- 
peal are  identical  with  those  in  the  case  of 
Railway  Co.  v.  Rinehart  (decided  by  this  conrt 
at  thia  term)  43  N.  E.  238,  and,  npon  the  an- 
thority  of  that  case,  this  cause  is  affinned. 


.  (U  Ind.  App.  654) 

LOUISVILLB,  N.  A.  &  O.  RT.  CO.  t. 
QtJINN. 

(Appellate  Court  of  Indiana.     March  10,  1896.) 

Master  and  Bkrvant— Pbrsosal  Injories — As- 

BUMPTioN  of  Risk— Bpboial  Vbrdict. 

1.  Any  fact  on  which  a  special  verdict  is 
silent  must  be  deemed  found  against  him  npon 
whom  rests  the  burden  of  proof  with  reference 
thereto. 

2.  In  an  action  b^  a  servant  of  a  railroad 
company  for  personal  injories,  it  appeared  that 
defendant  was  engaged  in  widening  its  tunnel; 
that  the  roof  of  the  tunnel  was  supported  by 
wooden  bents,  supported  by  upright  posts,  across 
which  were  laid  loose  boards  of  irregular  lengths. 


Digitized  by  LjOOQ IC 


Ind.) 


LOUISVILLE,  N.  A.  &  C.  RT.  CO.  t>.  QUINN. 


241 


which  therefore  jointed  on  Tariona  bents;  that, 
In  removing  mch  support,  instead  of  taldng  the 
bents  down  in  order,  defendant's  foreman  di- 
rected plaintifF  to  pull  out  the  fourth  ijent,  upon 
doins  wliich  the  three  b«tts,  ieft  disconnected 
from  the  others,  fell  upon  plaintiff;  and  that  nei- 
ther plaintiff  nor  defendant  knew  that  the  boards 
jointed  "partl7  on  each  of  the  four  bents."  Held, 
that  it  did  not  appear  that  plaintiff  had  not  as- 
sumed the  risk  of  such  dancer. 

3.  The  burden  of  proof  is  on  the  servant  to 
show  that  he  did  not  assume  the  risk  of  the  dan- 
ger. 

Appeal  from  dicnit  court,  Lawrence  coun- 
ty; R.  W.  Mlers,  Judge. 

Action  bj  Matthew  Qnlnn  against  the 
Louisville^  New  Albany  &  Chicago  Railway 
Company.  There  waa  a  judgment  for  plaln- 
tur,  and  defendant  appeals.     Reversed. 

B.  C.  Field  and  W.  S.  Kinnan,  for  appel- 
lant.   Denn  &  Lowe,  for  appellee. 

GAVIK,  C.  3.  This  was  an  action  by  a 
servant  against  the  master  to  recover  dam- 
ages for  personal  Injorles.  The  only  ques- 
tion argned  relates  to  the  correctness  of  the 
court's  ruling  In  rendering  judgment  in  favor 
of  appellee  upon  the  special  verdict. 

Appellant  was  engaged  in  widening  a  tnn- 
nel  on  its  road.  ^Hie  toof  of  the  tunnel  was 
supported  by  wooden  bents,  extending  across 
it,  their  ends  resting  on  upright  i>OBts  at  each 
side.  Along  tbeae  bents  was  laid  lagging, 
consisting  of  wooden  boards  of  irregular 
lengths  and  widths,  which  jointed  on  the  va- 
rious bents,  apparently  without  any  regulari- 
ty. Upon  the  lagging  rested  about  2^  feet 
of  loose  dirt  and  stones  which  had  come 
down  from  the  roof  above.  Appellee  was 
foreman  of  a  gang  of  workmen,  and  had 
been  engaged  at  work  in  the  tunnel  for  three 
months,  the  latter  half  of  the  time  as  fore- 
man and  the  former  as  laborer,  tearing  down 
the  old  bents,  and  getting  the  tunnel  ready 
for  new  supports  which  were  being  put  in. 
Usually  each  bent  was  pulled  down  In  reg- 
ular order  as  it  was  reached,  but  upon  this 
occasion  the  general  foreman,  Conner,  in  con- 
trol of  the  various  gangs  of  men,  ordered  ap- 
pellee, with  his  men,  to  puU  out  the  fourth 
bent,  which  would  leave  three  standing  dis- 
connected, or  substantially  so,  from  the  re- 
maining old  bents.  They  did  so,  and,  as 
a  result,  not  only  the  fourth  bent,  but  the 
other  three,  came  down;  the  latter  falling 
towards  appellee  and  his  men,  and  covering 
appellee  with  the  dirt  and  dfibris  from  above 
them.  The  negligence  charged  against  ap- 
pellant and  relied  upon  by  appellee,  as  stated 
in  his  conns^'s  brief.  Is  that  contained  in 
the  following  part  of  the  complaint:  "Plain- 
tiff avers  that  the  lagging  or  heavy  boards 
on  top  of  said  bents  jointed  on  top  of  the 
fourth  bent,  and  did  not  joint  again  on  top 
of  the  third  bent,  but  jointed  back  on  top  of 
the  first  or  second  bent,  which  fact  plain- 
tiff did  not  and  could  not  know,  and  which 
fact  the  defendant  and  said  Conner  well 
knew,  and  negligently  failed  to  inform  plain- 
tiff, by  reason  of  which  negligence  plaintiff 
v.43N.B.no.3 — IG 


was  Injured  as  hereinafter  more  fully  ap- 
pears." The  condition  of  things  in  this  ex- 
tract set  forth  Is  all  there  was  connected 
with  the  tunnel  or  the  work  of  which  appel- 
lee avers  his  Ignorance. 

In  considering  the  verdict,  it  must  be  borne 
In  mind  that  the  burden  rests  upon  appellee 
to  present  to  us  such  a  verdict  as  embodies, 
either  directly  or  by  necessary  inference,  all 
the  facts  essential  to  his  right  of  recovery. 
Any  fact  as  to  which  the  verdict  is  silent 
most  be  deemed  found  against  him  upon 
whom  rests  the  burden  of  proof  with  refer- 
ence thereto.  Austin  v.  McMains  (Ind.  App.) 
43  N.  E.  141,  and  cases  cited.  Keeping  this 
rule  in  view,  we  learn  from  the  verdict  "that 
the  lagging  on  top  of  said  bents  consisted  of 
heavy,  close-laid  boards,  of  various  lengths 
and  widths,  sometimes  jesting  on  consecu- 
tive bents,  sometimes  on  alternate  bents  and 
sometimes  of  still  greater  lengrth,  covered 
with  2>A  feet  of  dirt  and  debris,  all  of  which 
defendant  well  knew."  But,  under  the  set- 
tled rule,  the  same  knowledge  must  be 
chargeable  to  appellee.  We  learn,  also,  that 
"the  lagging  or  boards  on  top  of  said  four 
old  bents  jointed  partly  on  each  of  the  four 
bents,  which  fact  neither  the  plaintiff  nor 
defendant  knew."  When  the  lower  ends  of 
the  posts  supporting  the  fourth  bent  were 
pulled  out  towards  the  workmen,  the  bent 
fell  towards  the  opposite  direction,  as  intend- 
ed; but  the  three  bents,  "being  thereby  de- 
tached from  the  other  and  solid  bents  be- 
yond, and  rendered  less  firm,  and  greater 
weight  being  thereby  thrown  upon  them,  and 
greater  leverage  afforded  to  the  loose  rock 
and  plank  above,  jointed  as  aforesaid,  and 
by  reason  of  the  plank  or  lagging  being  joint- 
ed as  aforesaid,  and  detached  from  the  firm 
and  solid  bents  by  the  removal  of  the  fourth 
bent,  suddenly  fell  backward  [towards  plain- 
tlfC],  BttUdng  him,"  etc.  Thus,  under  the 
verdict,  the  oidy  thing  of  which  appellee  was 
ignorant  was  the  precise  manner  in  which 
the  lagging  on  these  four  bents  jointed;  that 
is,  "partly  on  each  of  the  four  bents."  Yet, 
while  he  may  not  have  known  exactly  how 
these  particular  pieces  of  lagging  jointed, 
we  must  conclude  that  he  knew  the  general 
manner  of  construction;  and  we  cannot  per- 
ceive that  the  lagging  on  these  bents  was 
put  on  in  any  other  manner  than  one  might 
reasonably  expect  from  the  general  mode  of 
construction. 

It  is  thoroughly  established  as  a  rule  of  law 
that  the  master  must  use  reasonable  care  to 
provide  his  employ^  with  safe  working  places 
and  appliances.  -  Bridge  Co.  v.  Eastman,  7  Ind. 
App.  614,  34  N.  B.  835;  Raihroad  Co.  v.  Hoi- 
comb,  9  Ind.  App.  1!I8,  36  N.  E.  39;  Lynch  v. 
Railway  Co.,  8  Ind.  App.  516,  36  N.  E.  44; 
Mining  Co.  r.  Persons  (Ind.  App.)  39  N.  E. 
214.  This  duty  is  a  continuing  one,  and  it  de- 
volves upon  the  master  to  exercise  reasonable 
care  to  keep  the  servant's  working  place  safe. 
Hancock  v.  Keene,  5  Ind.  App.  408,  32  N.  K. 
329;    Railroad .  Ca  v.  Holcomb,  supra;    Coal 
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Co.  t.  RIsber  and.  App.)  40  N.  B.  158;  NaU 
V.  RaUway  C!o.,  129  Ind.  260,  28  N.  B.  183, 
611.  Tbe  servant  assumes  the  usual,  ordinary, 
and  obvious  risks  Incident  to  liis  service,  but 
not  ttiose  increased  rlslss  added  by  the  negli- 
gence of  the  master,  of  which  he  had  no  knowl- 
edge. Railroad  Go.  v.  Holcomb,  supra;  Goal 
Co.  V.  Risher,  supra;  G.  H.  Hammond  Go.  y. 
Mason  (Ind.  App.)  40  N.  E.  642;  Railroad  Co. 
V.  Ostman  (Ind.  Sup.)  41  N.  E.  1087;  Lime  Co. 
V.  Griffln  (Ind.  Sup.)  38  N.  B.  411.  In  the  lat- 
ter case  the  court,  by  Hackney,  J.,  says:  "Im- 
plied assumptions  of  risk  are  only  such  as  are 
naturally  incident  to  tbe  service,  and  those 
which  are  known,  or  which  ordinary  care 
would  discover,  and  which  are  disregarded  by 
the  servant.  Those  dangers  wWch  are  un- 
known to  the  servant,  and  are  not  discovered 
by  him  with  ordinary  care,  but  which  are,  or 
by  ordinary  care  of  the  master  should  be, 
known  to  him,  are  not  assumed.  Of  such  tbe 
master  is  in  duty  bound  to  notify  his  servant, 
and  this  at  tbe  perU  of  answering  In  dam- 
ages." The  servant  must,  according  to  the 
.law  in  this  state,  show  that  he  did  not  assume 
tbe  risk  of  the  danger.  Knowledge  of  the  dan- 
ger upon  bis  part,  or  the  existence  of  such 
facts  as,  by  the  exercise  of  reasonable  care, 
be  might  have  known  thereof,  ordinarily 
constitutes  an  assumption  of  the  risk.  Coal 
Co.  v.  Albanl  (Ind.  App.)  40  N.  B.  702;  RaU- 
way  C!o.  v.  Woodward,  9  Ind.  App.  170,  36  N. 
B.  442;  Lynch  v.  Railroad  Co.,  8  Ind.  App. 
816,  36  N.  E.  44;  Bridge  Co.  v.  Eastman,  su- 
pra; Railroad  Co.  v.  Duel,  134  Ind.  156,  33  N. 
E.  355;  Stone  Co.  y.  Wray  (Ind.  Sup.)  42  N. 
E.  927.  To  this  general  rule  there  are  excep- 
tions, such  as  those  arising  from  the  master's 
promise  to  repair,  or  his  ordering  tbe  servant 
to  some  work  or  place  out  of  the  line  of  bis 
regular  employment  Becker  v.  Baumgartner, 
5  Ind.  App.  576,  32  N.  E.  786;  RaUway  Ca  v. 
Watson,  114  Ind.  20,  14  N.  B.  721,  and  15  N. 
E.  824;  Coal  O).  v.  Hoodlet,  129  Ind.  327,  27 
N.  E.  741;  Railroad  Co.  v.  Hannlng,  131  Ind. 
528,  31  N.  B.  187;  RaUroad  Go.  v.  Madden,  134 
Ind.  462,  34  N.  B.  227.  WbQe  It  is  true  that 
both  master  and  servant  will  be  held  to  know 
that  which,  by  the  exercise  of  reasonable  dili- 
gence, they  might  have  learned,  still  this  rule 
does  not  by  any  means  place  tbe  master  and 
servant  upon  an  equality  as  to  the  acts  neces- 
sary to  constitute  diligence.  If  the  defect  is 
patent  and  visible,  then.  If  both  master  and 
servant  have  ample  and  equal  opportunity  to 
loiow  Its  existence,  the  servant  will  ordinarily 
be  deemed  to  have  assumed  tbe  risk;  but  be 
is  not  bound  to  search  for  hidden  and  latent 
<lefect8,  nor  to  make  a  critical  examination  of 
the  places  and  appliances  in  which  or  with 
which  be  is  set  to  work.  This  obligation,  how- 
«ver,  does  rest  upon  the  master.  Both  master 
and  servant  must  use  reasonable  care  to  ascer- 
tain the  defects  and  dangers:  but  reasonable 
care  upon  the  part  of  the  master  demands  in- 
spection and  searcn  for  latent  and  bidden  de- 
fects and  causes  of  danger,  while  reasonable 
e&K  upon  the  part  of  tbe  servant  requires  at- 


tention and  observation  of  known  or  obrlons 
defects  and  perils.  Railway  Oo.  ▼.  Woodward, 
0  Ind.  App.  169,  36  N.  E.  442,  and  cases  tbere 
cited;  lime  Co.  v.  Teppa,  10  Ind.  App.  516, 
38  N.  B.  229;  Stone  Co.  v.  Hobbs,  11  Ind.  App. 
27,  38  N.  E.  538;  Mining  Co.  v.  Persons,  11 
Ind.  App.  264,  39  N.  E.  214;  Railway  Co.  v. 
Cornelius  (Ind.  App.)  43  N.  E.  31.  Under  a  rule 
much  less  stringent  than  that  laid  down  by  tbe 
supreme  court  in  Stone  Co.  v.  Wray,  supra,  the 
verdict  fails  to  sb.ow  such  a  want  of  knowledge 
of  the  facts  and  surroundings  and  perils  re- 
sultant from  the  work  as  would  relieve  appel- 
lee from  their  assumption. 

To  the  fact  that  the  work  was  done  In  pur- 
suance of  tbe  immediate  command  of  appel- 
lee's superior,  we  hav.e  given  no  special  con- 
sideration, for  the  reason  that  we  are  unable  to 
find  in  the  verdict  any  sufficient  showing  of 
the  master's  negligence.  As  we  have  already 
noticed,  the  only  negligence  charged  in  the 
complaint  against  tbe  master  was  its  failure  to 
notify  appellee  of  the  manner  in  which  tbe 
lagging  Jointed  on  tbe  bents.  That  tbe  master 
did  not  actually  know  this  is  expressly  found. 
That  it  was  chargeable  with  constructive  no- 
tice does  not  appear,  since  the  facts  found  are 
not  such  as  lead  necessarily  to  that  conclusion. 
It  is  not  found  that  the  situation  could  have 
been  ascertained  by  inspection,  nor  Is  It  found 
that  the  master  did  not  inspect  vrith  all  proper 
care.  To  make  plain  the  possibility  of  ascer- 
taining the  true  condition  by  Inspection,  coun- 
sel refer  us  to  the  evidence;  but  resort  to  the 
evidence  cannot  be  had  to  supply  omissions  in 
the  verdict  So  far  as  we  are  able  to  deter- 
mine from  tbe  venllct,  appellee's  Injury  was 
the  result  of  accident  consequent  upon  a  condi- 
tion of  things,  with  a  knowledge  of  which, 
both  actual  and  constructive,  the  servant  was 
as  fully  chargeable  as  the  master,  and  as  to 
which  no  dereliction  upon  tbe  part  of  tbe  mas- 
ter appears.  Judgment  reversed,  with  instruc- 
tions to  enter  judgment  in  favor  of  tbe  appel- 
lant 

(14  Ind.  App.  5M) 
DIAMOND  BLOCK  COAL  OO.  r. 
EDMONSON. 
(.4.ppellate  Court  of  Indiana.     March  12,  189&) 

Nonsuit— MoTios  bt  Dbfbkdant— Expbbt  Tbsti- 

MONT— Appbai.— Objbctiokb— Flbadiho 

AND  Proof — Evidbncb. 

1.  Defendant  cannot  require  the  withdrawal 
of  the  case  from  the  jury  by  a  motion  for  non- 
suit 

2.  In  an  action  for  personal  injnries  snstam 
ed  by  the  breaking  of  a  cable  and  the  falling  of 
a  cage  in  which  plaintiff  was  descending  into  a 
mine,  plaintiff  was  entitled  to  prove,  by  experts, 
how  far  a  cage  would  drop  before  its  descent 
ought  to  be  checked  and  stopped  by  approved 
safety  catches. 

3.  Though  plaintiff  in  such  case  alleged  neg- 
ligence with  respect  to  defects  in  the  rope,  and 
also  in  the  safety  catches,  it  is  not  necessary  to 
prove  defendant's  negligence  as  to  both. 

4.  It  was  error  to  admit  testimony  of  the 
state  mining  inspector  that  on  a  prior  occasion, 
he  was  at  defendant's  mine,  and  found  the  safe- 
ty catches  removed  from  the  cages,  and  that  he 
notified  defendant  to  put  them  on  again. 
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6.  On  appeal,  parties  will  be  confined-  to  fbe 
(Tonnd  of  objectioiiB  stated  to  tbe  trial  court. 

Appeal  from  circuit  conrt,  Olay  county;  S. 
M.  McGregor,  Judge. 

Action  by  Lafayette  Edmonson  against  the 
Diamond  Block  Coal  Company  for  personal 
injuries.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.   Affirmed. 

Geo.  A.  Knight  and  A.  W.  Knight,  for  ap- 
pellant. O.  S.  Payne,  James  A.  McKutt,  and 
A.  Payne,  for  appellee. 

GAVIN,  O.  J.  Appellee  sued  appellant  to 
recover  damages  for  injuries  received  while 
working  for  it.  Upon  the  trial  a  greneral  ver- 
dict was  returned  for  appellee.  The  over- 
ruling of  the  motion  for  new  trial  is  the  er- 
ror here  assigned. 

Appellee  was  injured,  while,  descending- 
into  appellant's  coal  mine,  by  reason  of  the 
breaking  of  the  hoisting  cable,  and  the  con- 
sequent fall  of  the  cage  In  which  be  was  rid- 
ing. Defects  in,  and  unfitness  of,  both-  the 
rope  and  the  safety  catches  are  diarged  as 
the  grounds  of  recovery;  knowledge  of,  and 
negligence  with  reference  to,  both  being  al- 
leged against  appellant  The  correlative  du- 
ties of  the  master  and  servant  have  been 
recently  considered,  and  authorities  cited,  in 
Railway  Co.  v.  Quinn  (Ind.  App.)  43  N.  £. 
240. 

Our  procedure  and  practice  do  not  recog- 
nize the  right  of  a  defendant  to  require  the 
withdrawal  of  a  case  from  the  Jury .  by  a 
motion  for  a  nonsuit  Williams  v.  Port,  9 
Ind.  551;  Stults  v.  Forst,  136  Ind.  207,  34  N. 
El  1126;  2  Elliott,  Geo.  Praa  {  876. 

Appellee  was  entitled  to  prove,  by  experts, 
how  tar  a  cage  would  drop  when  detached 
from  the  hoisting  roi>e,  before  its  descent 
ought  to  be  checked  and  stopped  by  approved 
safety  catches.  If,  with  the  catches  in 
proper  working  order,  the  fall  of  the  cage 
would  be  prevented,  and  if,  in  fact,  the  fall 
of  the  cage  was  not  prevented  by  the  catches 
in  use,  this  was  certainly  some  evidence  that 
they  were  not  in  good  order.  The  usual  ef- 
fect of  such  catches  was  properly  provable 
by  those  who,  from  a  knowledge  of  their  con- 
struction, and  the  principles  upMi  which 
they  worked,  and  actual  observation,  were 
able  to  possess  and  give  an  intelligent  opin- 
ion upon  the  subject  These  things  come 
strictly  within  the  proper  domain  of  ezpert 
evideiice,  as  defined  in  Railway  Co.  v.  Hale, 
83  Ind.  79:  "The  opinion  of  an  expert  in  any 
art  science,  trade,  profession,  or  mystery 
may  be  given,  where  it  is  proper  for  the  de- 
cision of  a  question  relating  to  the  issues  In 
the  case."  Vide,  also,  Rog.  Exp.  Ev.  i  104, 
for  cases  analogous  to  this.  According  to 
the  statement  of  objections  made  by  counsel 
in  his  brief,  no  objection  was  made  to  the 
competency  of  the  witnesses  as  experts,  nor 
was  it  stated,  as  a  cause  for  objection,  that 
thie  basis  of  facts  was  not  sufficiently  broad 
and  compreltensiTei  Parties  will,  in  this 
court,  be  confined  to  tfie  grounds  of  objec- 


tion stated  to  the  trial  court  Improvement 
Co.  V.  Wagner.  138  Ind.  658,  88  $!.  B.  49; 
Doan  V.  Dow,  8  Ind.  Am>.  324,  35  N.  E.  709. 

It  is. further  urged  that,  since  app^ee  al- 
leged negligence  with  respect  to  defects  in 
the  rope,  and  also  in  the  safety  catches,  and 
since  both  the  breaking  of  the  rope  and  the 
Insufficiency  of  the  catches  were  requisite- 
to  the  causing  of  the  accident,  appellee  wa» 
required  to  prove  negligence  as  to  both,  un- 
der the  case  of  Railroad  Co.  v.  McCorkle 
(Ind.  Sup.)  40  N.  E.  62.  That  case  depends- 
upon  the  peculiarity  of  the  particular  facts 
therein  involved,  and  is  not  applicable  here, 
where,  although  the  accident  could  not  oc- 
cur without  the  co-operation  of  broken  rope- 
and  nonoperating  safety  catches,  negligence 
of  appellant  with  reference  to  either  would 
be  sufficient,  other  necessary  elements  being 
present,  to  charge  it  with  resptmsibilty.  Oil 
Co.  V.  Bowker  (Ind.  Sup.)  40  N.  B.  128;  liOng 
Ti  Doxey,  60  Ind.  383.  "It  Is  only  necessary 
for  a  plaintiff  to  prove  as  many  of  the  facts 
alleged  by  him  as  amount  to  or  constitute  a 
cause  of  action."  Railway  Co.  v.  Valirlus, 
66  Ind.  611;  Owen  v.  Phillips,  73  Ind.  284, 
on  page  293;  Insurance  Co.  v.  Hinesley,  75 
Ind.  1.  In  the  latter  case  Judge  Elliott  i» 
quoted  with  approval:  "The  appelianta 
were  not  bound  to  prove  every  allegation  of 
their  complaint  It  was  sufficient  if  they  es- 
tablished the  substance  of  the  Issue." 

Over  appellant's  objection,  appellee  was- 
permitted  to  prove,  by  one  McQuade,  the 
state  mining  Inspector,  "that,  on  one  occa- 
sion, he  was  at  defendant's  mine,  and  found 
the  safety  catches  removed  from  the  cages, 
and  that  he  notified  Mr.  Andrews,  the  de- 
fendant's superintendent,  to  put  them  on 
again."  In  thus  allowing  proof  of  an  inde- 
pendent and  dissimilar  act  of  apparent  neg- 
ligence, and  the  notification  of  the  state  of- 
ficer to  remedy  It,  we  are  of  opinion  that 
there  was  error.  The  evidence  must  be  such 
as  is  pertinent  to,  and  will  throw  light  upon, 
the  Issues  involved  in  the  case,  or  it  should 
be  rejected.  1  Greenl.  Ev.  f  51;  1  Whart 
Ev.  I  40;  Railway  Co.  v.  Wynant,  114  Ind. 
625,  17  N.  E.  118;  Bailey,  Mast  Llab.  614. 
The  negligence  charged  with  reference  to 
safety  catches  is  ttiat  "said  cage  -was  provid- 
ed with  safety  catches,  but  the  same  were 
not  approved  catches,  were  out  of  order," 
etc.  We  cannot  discern  how  the  fact  that 
the  catches  were  sometimes  left  off  entirely 
could  throw  any  light  upon  the  question 
wheUier  those  on  the  cage  were  proper.  In 
good  order,  etc.  Thki  proposition  dlffera 
-widely  from  the  holding  that  evidence  of 
previously  existing  defects  is  admissible  to- 
prove  knowledge  or  want  of  Inspection.  Ap- 
pellee's counsel  have  not,  in  .their  brief,  at- 
tempted to  Justify  or  lessen  tbe  force  of  the 
ruling,  nor  have  they  enlightened  us  as  to- 
the  theory  on  which  the  evidence  was  ad- 
mitted  by  the  learned  trial  Judge.  Judg- 
ment reversed,  with  instructions  to  grant  a 
new  triaL- 
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(U  Ind.  Ap9.  SIS) 

LANE  et  al.  t.  STATE   ex  rel.  TATLOR, 

Road  Saperintendent. 

(Appellate  Court  of  Tndiana.     March  11,  1806.) 

Counties — Pdblio  Work — Contbaotob's  Bosd— 

Labobbbs  and  Matbriai.  Men— Suit  bt  Rb- 

ULTOB— DbMAKO — ASSIONMBNT  OV  CLAIMB. 

1.  A  bond  piven  by  a  contractor  to  a  super- 
intendent appointed  by  the  board  of  commia- 
Bioners  under  the  act  of  1889  (Rev.  St  1894,  { 
6911),  for  the  construction  of  a  free  gravel  road, 
is  a  bond  to  secore  the  performance  of  a  public 
work,  within  Rev.  St.  1894,  i  6592,  requiring 
the  commissioners,  in  letting  any  contract  for  any 
public  work,  to  take  a  bond  conditioned  for  the 
payment  of  all  debts,  "including  labor,  materials 
furnished,  and  for  boarding  the  laborers  thereon." 

2.  Where  such  bond  does  not  contain  an  ex- 
press stipulation  to  that  effect,  and  there  is  no 
averment  and  proof  of  a  mistake  In  its  execution, 
the  obligors  are  not  liable  for  the  debts  due  la- 
borers and  material  men. 

3.  The  act  of  1885  makes  it  the  duty  of  the 
superintendent  to  sue  for  all  breaches  of  the  con- 
tractor's bond,  and  he  is  the  proper  party  to 
sue  to  enforce  payment  of  the  oaims  of  the  la- 
borers and  material  men. 

4.  In  such  case  the  suit  is  brought  by  the 
person  designated  by  law,  and  one  whom  the 
obligors  knew,  when  they  executed  the  bond, 
womd  be  entitled  to  enforce  it;  and  a  prior  de- 
mand is  therefore  unnecessary. 

5.  The  complaint  is  sufficiently  spedfic  where 
the  items  of  indebtedness  are  based  on  the  orders 
and  certificates  of  indebtedness  issued  and  signed 
by  the  contractor. 

6.  It  is  no  defense  to  such  suit  that  the 
certificates  of  indebtedness  have  been  assigned 
to  third  parties,  for  they  succeed  to  all  the  rights 
of  the  original  holders. 

Gavin,  O.  J.,  dissenting. 

Appeal  from  circuit  court.  Clay  coonty;  S. 
D.  Coffey,  Special  Judge. 

Suit  by  the  state,  by  the  relator,  Robert  R. 
Taylor,  road  superintendent,  against  Patrick 
H.  Lane  and  others,  on  a  contractor's  bond, 
to  recover  moneys  alleged  to  be  due  to  labor- 
ers and  material  men.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Paul  &  Bruner  and  P.  O.  ColUver,  for  ai>- 
peUants.  S.  A.  Hays  and  Gavins  &  Cavins, 
for  appellee. 

LOTZ,  J.  The  facts  of  this  case  as  they 
appear  from  the  complaint  and  the  special 
findings  of  the  court  are  substantially  as  fol- 
lows: In  the  year  1890  the  board  of  com- 
missioners of  Oreen  county  duly  established 
and  ordered  constructed  a  free  gravel  road 
extending  from  the  town  of  Bloomfield  to  the 
town  of  Lyons,  in  that  county.  Robert  R. 
Taylor  was  duly  appointed  and  qualified  as 
the  superintendent  of  said  road.  The  super- 
intendent gave  due  notice. of  the  letting  of 
contracts  for  said  work,  and  in  October,  1S90, 
he  let  the  contract  for  the  construction  of 
.said  road  to  the  firm  of  Lane  &  Walls,  which 
firm  was  composed  of  the  appellant  Patrick 
H.  Lane  and  one  Ransom  H.  Walls;  and 
such  contractors,  together  with  the  other  ap- 
pellants, as  their  sureties,  executed  a  bond 
payable  to  the  state  of  Indiana  to  secure  the 
performance  of  said  contract.  In  which  bond 
was  stipulated  that  Lane  &  Walls  should 


construct  the  road  In  all  respects  according 
to  the  plans  and  specifications  adopted  by  the 
board  of  commissioners,  and  in  accordance 
with  the  terms  and  conditions  specified  in 
their  contract,  and  that  Lane  &  Walls  should 
promptly  pay  all  debts  incurred  by  them  in 
the  prosecution  of  the  work,  including  labor, 
materials  furnished,  and  for  board  of  labor- 
ers. It  further  appears  that  Lane  &  Walls 
entered  upon  the  construction  of  the  road, 
and  completed  It  in  accordance  with  the 
terms  of  their  contract,  and  that  the  board 
of  commissioners  has  fully  paid  them  the 
contract  price;  but  that  Lane  &  Walls  failed 
to  pay  a  large  number  of  the  laborers  and 
persons  who  ftumlshed  materials  in  the  con- 
struction of  the  road.  This  suit  was  brought 
on  the  contractor's  bond  by  the  state  on  the 
relation  of  the  superintendent,  to  recover  the 
several  sums  of  money  alleged  to  be  due  to 
the  various  laborctK  and  material  men.  The 
appellee  recovered  a  Judgment  for  the  sum  of 
f 2,016.75,  of  which  amount  |300  was  for  at- 
torney fees. 

The  principal  questions  on  this  appeal  are 
whether  or  not  the  bond  covers  the  liabUi- 
tiea  of  the  conlractors  to  the  labtners  and 
material  men,  and  whether  or  not  the  ap- 
pellee's relator  was  authorized  to  maintain 
the  action  for  the  benefit  of  the  laborers  and 
material  men.  There  are  two  distinct  acts 
authorizing  the  construction  of  free  gravel 
roads  by  boards  of  commissioners  In  this 
state,— the  act  of  March  3, 1877  (Burns'  Rev. 
St.  1894,  SS  6865-686^,  IncL;  Rev.  St  1881,  H 
5091-5103);  and  the  act  In  force  July  18, 
1885  (Bums'  Rev.  St  1894,  H  6879-6S98.  incL). 
The  two  enactments  create  different  systems 
or  methods  of  constructing  free  gravel  roads. 
While  the  two  methods  are  in  the  main  sim- 
ilar, yet  In  certain  respects  they  are  entirely 
dissimilar.  The  act  of  1877  provides  that 
after  the  board  shall  have  made  the  order  for 
the  improvement  it  shall  appoint  a  comi)e- 
tent  engineer  to  superintend  the  performance 
and  completion  of  said  work,  who  shall,  with 
the  approval  of  the  board,  make  contracts 
for  the  performance  of  the  work;  and  in  let- 
ting the  contract  the  engineer  is  required  to 
take  reasonable  security  from  the  contractor 
for  the  performance  of  the  contract  in  the 
time  and  manner  fixed  by  the  board.  Bums' 
Rev.  St  1894,  «  6859  (Rev.  St  1881,  S  5095). 
The  act  of  1889  provides  that,  after  the  im- 
provement shall  have  been  ordered,  the  l>oard 
shall  appoint  a  superintendent  for  the  con- 
struction of  such  work.  Bums'  Rev.  St 
1894.  S  6910.  And  It  Is  made  the  duty  of  the 
superintendent  to  construct  the  work  In  ac- 
cordance with  the  plans  and  specificatlonB 
ordered.  In  doing  this  he  is  authorized  to  let 
contracts,  and  Is  required  to  take  from  the 
contractor  a  bond,  ■wtOx  freehold  sureties, 
payable  to  the  state,  of  Indiana,  conditioned 
for  the  proper  performance  of  the  contract 
within  the  time  and  manner  prescribed;  and 
on  failure  of  the  contractor  to  comply  with 
the  contract  the  superintendent  may  bring 
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salt  theretHi  for  any  and  all  breacbes  there- 
of. Id.  i  6811.  A  bond  given  by  tbe  con- 
tractor under  the  law  of  1877  baa  been  held 
to  be  one  given  to  secure  the  performance 
«f  a  public  or  county  worlc,  and  governed  by 
BCCtlons  1235,  5S92,  Rev.  St  1894  (sections 
1221,  4246,  Rev.  St  1881).  State  v.  Sullivan, 
74  Ind.  121;  Herrod  v.  State  (Ind.  App.)  43 
N.  B.  144.  Under  these  holdings  there  can 
be  no  doubt  but  that  a  bond  given  by  the 
contractor  under  the  act  of  1885  is  also  gov- 
erned by  the  same  statutes.  It  has  been  the 
policy  of  the  legislation  in  this  state  to  se- 
cure the  persons  who  perform  labor  or  fur- 
nish materials  for  the  betterment  of  thi  real 
estate  of  another  by  giving  them  a  lien  there- 
on, and  making  the  property  subject  to  the 
payment  thereof.  But  when  it  comes  to  pub- 
lic property,  or  property  used  for  public  pur- 
poses. It  Is  against  public  policy  to  permit  it 
to  be  executed  to  pay  debts  of  any  Idnd,  and 
the  laborer  and  material  men  cannot  have  a 
lien.  The  law,  however,  has  made  ample 
provision  for  the  protection  of  the  ijersons 
who  perform  labor  upon  or  fumiah  materials 
for  public  or  county  property.  Section  5592, 
supra,  requires  of  the  board  of  commission- 
ers, in  letting  any  contract  for  any  public  or 
county  work,  to  take  from  the  contractor  "a 
good  and  sufficient  bond,  payable  to  the  state 
of  Indiana,  signed  by  at  least  two  resident 
freehold  sureties,  which  bond  shall  guaranty 
the  faithful  i)erformance  and  execution  of 
the  work,  •  •  •  and  that  the  contractor 
*  *  *  shall  promptly  pay  all  debts  Incup. 
red  by  him  in  the  prosecution  of  such  work, 
including  labor,  materials  famished  and  for 
boarding  the  labCHrers  thereon."  The  next 
section— 5593  (4247)— authorizes  any  laborer 
«r  material  man  or  person  fumlsliing  board 
for  the  contractor  to  maintain  an  action  up- 
on the  bond  after  demand  made  upon  the 
contractor.  A  free  gravel  road,  constructed 
under  the  act  of  1885,  is  as  much  a  pabllc 
or  county  work  as  one  constructed  under  the 
act  of  1877.  Such  a  road  Is  one  in  which  the 
public  has  an  Interest  If  it  were  subject  to 
be  sold  upon  execution,  the  interests  of  the 
public  might  suffer.  It  would  be  against 
pabllc  policy  to  allow  laborers  and  material 
men  to  subject  it  to  the  paym^it  of  their 
debts.  If  the  laborers,  material  men,  and 
persons  furnishing  board  are  not  protected 
by  the  bond  of  the  contractor  under  the  act 
of  1885,  then  they  axe  placed  upon  a  different 
footing  from  laborers  and  material  men  who 
do  work  upon  or  furnish  material  for  private 
property  or  other  pabllc  works.  We  do  not 
think  it  was  the  intention  of  the  legislatare 
to  deprive  such  persons  of  security,  or  pre- 
vent them  from  relying  upon  the  contractor's 
bond.  To  hold  otherwise  would  be  contrary 
to  the  tread  and  spirit  of  the  legislation  of 
this  state  for  the  protection  of  laborers  and 
material  men.  The  statutes  under  -  consid- 
eration abould.be  Uberalljr  construed  to  oany 


out  the  spirit  of  the  legislation  on  this  sub- 
ject 

It  was  held  in  Faorote  r.  State,  110  Ind. 
463,  U  N.  B.  472,  that  when  the  bond  was 
silent  concerning  the  claims  of  laborers  and 
material  men,  such  terms  were  Incorporated 
by  force  of  the  statute,  and  would  be  so 
considered  ux>on  suggestion.  And  in  Hart  v. 
State,  120  Ind.  83,  21  N.  B.  664,  and  24  N.  B. 
151,  it  was  held  that  when  such  stipula- 
tions were  left  out  by  mistake,  they  might  be 
supplied  upon  proper  averment  and  proof. 
But  in  the  case  at  bar  the  bond  contained 
the  stipulations  for  the  benefit  of  the  labor- 
ers and  material  men,  and  we  think  properly 
so,  for  it  is  the  intention  of  the  statute  to 
secure  the  laborers  and  material  men  in  the 
constraction  of  a  free  gravel  road  under  the 
act  of  1885.  It  is  insisted  that  such  a  con- 
closlon  is  in  conflict  with  the  decision  of  this 
court  In  the  case  of  State  y.  McCray,  5  Ind. 
App.  350,  32  N.  B.  841.  In  the  case  cited  the 
bond  did  not  contain  any  stipulation  for  the 
payment  of  laborers  or  material  men,  and 
It  was  held  that  the  provisions  of  sections 
5591-6593,  supra,  which  require  the  board  of 
commissioners,  in  letting  any  county  work, 
to  take  a  bond  providing  for  the  payment  of 
the  debts  due  laboring  and  material  men, 
etc.,  did  not  apply  to  facts  there  alleged.  In 
that  case  the  contractor  and  his  sureties  had 
not  executed  the  bond  with  a  view  to  the 
provisions  of  the  sections  above  cited.  The 
obligors  of  the  bond  could,  therefore,  not  be 
held  liable  beyond  the  scope  of  their  con- 
tract as  construed  In  connection  with  the  act 
of  1885.  In  the  absence  of  such  a  condition 
in  the  bond,  or  of  an  averment  and  proof  of 
a  mistake  in  its  execution,  there  could  be  no 
liability  of  the  obligors  for  the  debts  due  la- 
borers  and  material  men,  etc.  Hart  v.  State, 
supra.  In  the  case  at  bar  the  bond  contains 
a  stipulation  covering  the  debts  of  laborers 
and  material  men.  The  act  of  1885,  under 
which  the  road  was  constructed  and  the  liond 
given,  makes  it  the  duly  of  the  superintend- 
ent to  bring  suit  upon  the  bond  for  aU 
breaches  thereof,  and  such  superintendent 
was  the  proper  relator  in  this  action. 

It  is  next  insisted  that  the  conclusions  of 
law  are  erroneous,  because  there  Is  no  find- 
ing that  a  demand  was  made  before  the  suit 
was  brought  Hie  finding,  however,  does 
show  that  the  road  had  been  completed,  and 
that  the  contractors  had  recovered  the  full 
amount  of  the  contract  price,  and  that  the 
claims  for  labor,  materials,  and  board  were 
due,  and  that  the  contractors  had  failed  to 
pay  the  same,  and  that  certiflcates  of  indebt- 
edness had  been  Issued  by  the  contractors  for 
nearly  all  of  the  claims,  and  orders  drawn 
upon  third  parties  for  the  same,  which  or- 
ders had  been  paid  by  the  holders  to  the  la- 
borers and  material  men  long  before  the 
commencement  of  the  action.  The  superin- 
tendent was  a  pnbUc  officer,  and.  it  waa  a 
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pait  of  hla  official  dut7  to  enforce  the  bond 
for  tbe  benefit  of  the  laborers  and  material 
men.  Wh«i  he  learned  that  such  claims  had 
not  been  paid  after  the  completion  of  the 
road,  and  full  settlement  had  been  made  ■with 
the  contractors.  It  was  his  duty  to  enforce 
the  bond.  The  appellants  contracted  with 
''he  state  with  the  understanding  that  they 
would  be  liable  for  such  claims,  and  It  was 
tneir  duty  to  see  that  such  claims  were  paid, 
and  when  they  failed  to  do  so  there  was  a 
Irreach  of  the  bond.  The  suit  here  is  brought 
'>y  the  person  designated  by  the  law, 'In  the 
first  instance,  and  perhaps  the  only  one  who 
t-iiii  maintain  the  action.  It  Is  true  that  un- 
der section  5593  (4247),  supra,  when  the  suit 
is  brought  by  the  laborer  or  material  man  on 
bis  own  relation,  a  demand  must  be  first 
made  of  the  contractor.  There  the  suit  Is 
brought  by  a  person  not  a  direct  party  to 
the  bond.  Here  the  suit  Is  brought  by  the 
person  designated  by  the  law,  and  one  whom 
the  appellants  knew,  when  they  executed  the 
bond,  would  be  entitled  to  enforce  It;  while 
in  the  other  case  the  laborers  are  unknown 
at  the  time  the  bond  Is  executed.  The  suit 
was  a  sufBdent  demand  In  this  case. 

It  is  also  Insisted  that  the  court  erred  in 
overruling  the  appellants'  motion  to  make 
the  complaint  more  specific  as  to  certain 
Items  of  Indebtedness.  This  motion  was  a 
joint  one,  made  by  all  of  the  appellants. 
These  items,  howerer,  were  all  based  upon 
the  orders  and  certificates  of  indebtedness 
issued  and  signed  by  the  contractors,  and 
Buffldently  advised  the  appellants  of  what 
they  were  required  to  meet. 

It  is  lastly  contended  that  an  action  will 
not  lie  upon  the  bond  after  certificates  of  in- 
debtedness have  been  issued  and  transferred 
to  third  parties,  and  for  the  benefit  of  the 
Ikolders  of  such  Indebtedness.  There  Is  no 
merit  In  this  contention.  The  transfer  or 
assignment  of  such  claims  carries  with  it  all 
the  rights  given  to  the  original  bolder.  We 
find  no  reversible  error  in  the  rscoid.  Judg- 
ment affirmed. 

6AYIN,  a  3„  dissents 


(15  Ind.  App.  tat) 

JOHNSON  et  aL  v.  BBDWELU* 

(Appellate  Ooort  of  Indiana.    March  5,  1896.) 

Record  otx  Appral — ^Nbokssart  Cokteitts — Salb 
0»  Lasu  —  Actios   oh  Fuhcbasb   Notb  —  Db- 

PBNSBS — UbV BCTI VB  TiTLB — ESTOPPBI.  BT  DbBD— 
ArrKB-AcqciBED  Titlb— KsSCIilSIOH  BY  Vbmdbb. 

1.  An  uaignment  that  the  court  erred  in 
overruling  a  motion  for  judgment  on  the  fiudines 
will  not  be  considered  if  the  motion  is  not  Id  the 
record. 

2.  An  aaatgnmeDt  of  error  for  draylag  a 
new  trial  oo  matters  relating  to  the  evidence  will 
not  be  considered  if  the  evidence  is  not  in  the 
record. 

8.  It  Is  no  defenae  t»  an  action  on  a  aote 

1  Rehearing  tfented. 


for  the  price  of  land  conveyed  with  warranty  of 
title  that  there  was  an  outstanding  title  in  a 
third  person,  in  the  absence  of  a  showing  of  an 
eviction,  or  of  a  surrender  of  possession  to  sodi 
person,  or  some  inconvenience  or  expense  due  to 
the  defective  title. 

4.  A  deed  with  covenants  of  warranty  es- 
tops the  grantor,  in  case  the  title  conveyed  was 
defective,  from  setting  np,  as  against  the  grantee; 
an  after-acquired  title. 

5.  Where  several  tracts  were  conveyed  to 
the  same  grantee  by  different  grantors,  aa  part 
of  the  same  transaction,  and  for  a  lump  sum,  the 
grantee  cannot  rescind  the  sale  as  to  one  tract, 
for  a  defect  in  the  title  thereto,  without  readnd- 
ing  aa  to  alL 

Appeal  from  circuit  court.  Grant  county: 
3.  Ik  Custer,  Judge. 

Action  by  Amy  A.  Bedwell  against  Jamea 
Johnson  and  others.  Judgment  for  plain- 
tifr,  and  defendants  appeal.    Affirmed. 

Harvey  &  De  Wolf,  for  appellants.  Bat- 
lUr  &  Cline,  for  appellee. 


BOSS,  J.  Tlila  was  an  action  brought  by 
the  appellee  against  the  appellants,  James 
Johnson  and  the  Upland  Land  Company,  up- 
on a  promissory  note  executed  by  them  to 
her.  To  the  cMuplalnt  the  appellants  an- 
swered: (1)  A  general  denial;  (2)  no  con- 
sideration; (8)  no  consideration  for  all  la 
excess  of  five  dollars,  and  that  considemr 
tlon  in  excess  of  five  dollars  had  failed;  (^ 
fraud.  The  plalntltF  replied:  (1)  A  general 
denial;  and  (2)  that  the  tlUe  to  the  real  es- 
tate In  the  purchase  of  which  the  note  sued 
on  was  given  had  been  perfected  before  the 
bringing  «f  tbis  action.  The  court  made  s 
special  finding  of  the  facts,  with  condu- 
Bions  of  law  thereon,  as  follows: 

"(1)  The  defendant  the  Upland  Land  Cmn- 
pany  Is  a  corporation  organized  under  the 
laws  of  the  state  of  Indiana,  and  existing 
since  September,  1892,  with  Its  office  and 
place  of  business  at  the  town  of  Upland,  tai 
Grant  county,  Indiana,  and  engaged  In  the 
purchase  and  sale  of  real  estate  in  and  ad- 
jacent to  said  town,  and  in  promoting  the 
location  of  factories  on  the  real  estate  In  and 
adjacent  to  the  Pittsburgh,  Cincinnati,  Chi- 
cago &  St  Louts  Railway,  which  railway 
la  the  only  railway  at  or  within  seven  mQei 
of  the  town  of  Upland. 

"(2)  The  defendant  James  L.  WlUlams  is 
the  father  of  Cyrus  Williams,  John  W. 
Williams,  Amy  A.  Bedwell,  and  Thomas 
Williams,  and  was  the  owner  of  a  certain 
tract  of  land  situated  In  Grant  county,  state 
of  Indiana,  to  wit,  the  southeast  quarter  ct 
sectioti  8,  township  twenty-three  north,  of 
range  nine  (fi)  east,  containing  160  acres, 
more  or  less,  excepting  two  tracts,  describ- 
ed as  follows,  to  wit:  first  tract:  Com- 
mencing 56  rods  north  of  the  southwest  cor- 
ner of  said  quarter  section;  running  thence 
10  rods;  thence  north  16  rods;  thence  west 
10  rods;  thence  south  16  rods,  to  the  place  of 
twginnlns,— containing    one    acreu      Second 
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tract:  Commencing  104  rods  north  of  the 
southwest  comer  of  said  quarter  section; 
nmnlng  thence  east  20  rods;  thence  north 
12  rods;  thence  east  24  rods;  thence  north 
37%  rods,  more  or  less,  to  the  right  of  way 
of  the  Pittsburgh,  Cincinnati,  Chicago .  & 
St.  Louis  Railway;  thence  west,  on  the  south 
line  of  said  right  of  way,  44  rods,  to  the 
-west  line  of  said  quarter  section;  thence 
south,  on  said  line,  53  rods  and  12  feet,  more 
or  less,  to  the  place  of  beginning, — contain- 
ing thirteen  acres,  more  or  less. 

"(3)  Said  James  L.  Williams  conveyed  to 
his  children  parts  or  portions  of  said  tract 
of  land  as  follows:  To  Amy  A.  Bedwell  and 
-children  he  conveyed  a  tract  commencing  44 
rods  east  of  the  northwest  comer  of  the 
southeast  quarter  section  3,  township  23 
north,  of  range  9  east,  and  42  feet  south  of 
the  north  line  of  the  above-described  quar- 
ter section;  running  76  rods  parallel  with 
the  railroad  track;  thence  south  49  rods; 
thence  west  lOO  rods;  thence  north  12  rods; 
thence  east  24  rods;  thence  north  37%  rods, 
to  the  place  of  beginning,— containing  25 
acres;  it  being  a  part  of  the  southeast 
quarter  of  section  3,  township  23  north,  of 
range  9  east  To  Cyms  Williams  he  con- 
veyed a  tract  of  land  commencing  81%  rods 
west  of  the  southeast  comer  of  section  3, 
township  23  north,  of  range  9  east;  thence 
north  108  rods;  thence  west  37  rods  and  1 
linlc;  thence  sonth  108  rods;  thence  east  37 
rods  and  1  link,  to  the  place  of  beginning,— 
containing  25  acres,  more  or  less;  being  a 
part  of  the  southeast  quarter  of  section  3, 
township  23  north,  of  range  9  east.  To  John 
"W.  Williams  he  conveyed  a  tract  of  land  oft  of 
the  east  end  of  the  southeast  quarter  of  sec- 
tion 3>  township  23  north,  of  range  9  east. 
Said  tract  conveyed  Is  bounded  as  follows: 
Beginning  at  the  southeast  comer  of  the 
southeast  quarter  of  section  3,  township  23 
north  of  range  9  east;  running  thence  north 
IRO  rods;  thence  west  40  rods;  thence  south 
160  rods;  thence  east  40  rods,  to  the  place 
of  beginning,— containing,  In  all,  40  acres, 
more  or  less.  To  Thomas  W.  Williams,  who 
■conveyed  it  to  Martha  H.  Williams,  wife  of 
his  brother  John  W.  Williams,  the  following 
tract  of  land:  Commencing  40  rods  west  of 
the  southeast  comer  of  section  3,  township 
'23  north,  of  range  9  east;  thence  running 
north  108  rods;  thence  west  41%  rods;  thence 
south  108  rods;  tbence  east  41%  rods,  to  the 
place  of  beginning,— containing  28  acres,  and 
being  a  part  of  the  southeast  quarter  of  sec- 
tion 3,  township  23  north,  of  range  9  east 

"(4)  The  said  James  L.  Williams  retained 
the  ownership  of  the  following  described 
tract:  Beginning  at  the  southwest  comer 
'Of  the  southeast  quarter  of  section  3,  town- 
ship 23  north,  of  range  9  east;  thence  north 
-56  rods;  thence  east  10  rods;  thence  north 
16  rods;  thence  west  10  rods;  thence  north 
-32  rods;  thence  east  20  rods;  thence  north  4 


rods;  thence  east  21  rods,  more  or  less; 
thence  south  108  rods;  thence  west  41  rods, 
more  or  less,  to  the  place  of  beginning,— con- 
taining 26.65  acres,  out  of  the  southeast  quar- 
ter of  section  3,  township  23  north,  of  range 
9  east 

"(5)  In  the  prosecatlon  of  Its  purpose  the 
said  Upland  Land  Company,  through  its 
agent  John  W.  Pittenger,  entered  Into  ne- 
gotiations with  said  John  W.  Williams  for 
the  purchase  of  the  said  several  tracts  of 
said  real  estate  owned  as  aforesaid  by  James 
L.  Williams,  Cyras  Williams,  Martha  R. 
Williams,  Amy  A.  Bedwell,  and  John  W. 
WUllams,  and  the  said  John  W.  WiUiams, 
acting  in  his  own  behalf  as  to  his  tract,  and 
as  agent  for  said  owners  of  the  other  fom* 
tracts  aforesaid,  negotiated  a  sale  of  all  ol 
said  five  tracts  of  land  to  said  Upland  Land 
Company,  through  its  said  agent  John  W- 
Pittenger,  at  and  for  the  agreed  price  of 
nineteen  thousand  dollars  ($19,000)  for  all 
of  said  tracts,  the  said  John  W.  WiUlams  re- 
fusing to  sell  any  of  said  tracts  to  said  Up- 
land Land  Company  unless  said  company 
would  buy  them  all.  Pursuant  to  said  sale, 
owners  of  the  said  several  tracts  conveyed 
the  same,  by  deeds  of  general  warranty,  to 
the  said  Upland  Land  Company,  and  the 
terms  as  to  payment  and  credit  were  made 
and  agreed  upon  between  said  land  company 
and  said  John  W.  Williams,  acting  in  his  own 
behalf  and  as  agent  for  the  other  grantors. 

"(6)  Said  five  tracts  of  land  are  located  In 
said  southeast  quarter  of  section  3,  township 
23  north,  range  9  east  as  shown  by  the  ac- 
companying plat;  the  flgnres  therein  Indi- 
cating rods,  unless  otherwise  specified,  and 
the  street  and  raUway  extending  along  the 
lines  of  said  land  as  indicated;  said  plat  be- 
ing as  follows: 

North. 
BaUroad. 
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"(7)  Through  the  lands  exhibited  in  the 
plat  accompanying  finding  six  (6)  herein,  a 
curved  ravine  extends  from  the  railroad  at 
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the  north  end  of  John  W.  Williams  tract,  and 
terminates  near  the  middle  of  the  west  line 
of  the  James  L.  Williams  tract,  and  includes, 
upon  Its  west  side,  a  part  of  the  southeast 
comer  of  the  Amy  A.  Bedwell  tract,  and  di- 
vides the  other  tracts  through  which  it 
passes  In  such  way  as  to  leave  60  acres 
southeast  and  30  acres  northwest  of  said 
ravine,  and  so  as  to  make  It  practicable  to 
construct  a  switch  or  spur  from  said  rail- 
road leading  into  and  over  said  60-acre  tract, 
and  entering  apon  the  same  over  the  north- 
east comer  of  the  said  John  W.  Williams 
tract;  it  being  also  practicable  to  construct 
like  spurs  and  switches  from  said  railroad 
over  the  said  Amy  A.  Bedwell  tract  to  said 
30-acre  tract  lying  northwest  of  said  ravine, 
but  It  being  Impracticable  to  constmct 
switches  and  spurs  over  and  across  said 
ravine. 

"(8)  The  real  estate  conveyed  by  said 
James  L.  Williams  to  Amy  A.  Bedwell  and 
children,  as  set  out  in  finding  three  (3)  here- 
in, was  thus  conveyed  on  the  31st  day  of 
March,  1888,  by  deed  of  general  warranty, 
duly  acknowledged,  as  follows: 

"  'This  Indenture  witnesseth,  that  James  L. 
Williams  and  Nancy  Williams,  his  wife,  of 
Orant  county,  In  the  state  of  Indiana,  do 
hereby  convey  and  warrant  to  Amy  A.  Bed- 
well  and  children,  of  Orant  county,  In  the 
state  of  Indiana,  for  the  sum  of  seven  hun- 
dred and  fifty  dollars,  the  following  real 
estate  In  Orant  connty,  in  the  state  of  In- 
diana, to  wit:  Commencing  forty-four  rods 
east  of  the  northwest  comer  of  the  south- 
east qnarter  of  section  No.  three  (3),  town- 
ship No.  23  north,  of  range  nine  (9)  east,  and 
forty-two  feet  south  of  the  north  line  of  the 
above-described  qnarter  section;  running 
east  seventy-six  (76)  rods,  parallel  with  the 
railroad  track;  thence  sonth  forty-nine  rods; 
thence  west  100  rods;  thence  north  twelve 
rods;  thence  east  twenty-four  rods;  thence 
north  about  thirty-eight  and  one-half  rods, 
to  the  place  of  beginnings-containing  twen- 
ty-five acres;  it  being  a  part  of  the  south- 
east quarter  of  section  No.  three,  township 
No.  twenty-three  north,  range  nine  east. 
Amy  A.  Bedwell  la  to  pay  one-flfth  of  the 
gravel-road  tax  each  year  assessed  in  the 
name  of  James  L.  WllUams.  There  is  never 
to  be  any  spirituous,  vinous,  or  malt  liquor 
sold  on  the  above-described  real  estate,  or 
this  title  will  be  forfeited.  In  witness  where- 
of, the  said  James  L.  Williams  and  Nancy 
Williams,  his  wife,  have  hereunto  set  their 
hands  and  seals  this  31st  day  of  March,  1888. 

"'[Seal]     James   L.   WlUlams.      [SeaL] 

"'[Seal.]     Nancy    X    WlUiams.    [Seal]' 

mark 

"  'State  of  Indiana,  Orant  County— ss:  Be- 
fore me,  Jos.  E.  Balllnger,  a  notary  public  In 
and  for  said  connty,  this  31st  day  of  March, 
1888,  James  L.  Williams  and  Nancy  Wll- 
Uams, his  wife,  acknowledged  the  execution 


of  the  annexed  deed.    Witness  my  hand  and 
notailal  seal 

"7?K^i;Sir.  ljos.E.BalUnger  [SejLJ 
lupla^Si^J  Notary  ^abUa* 

"And  said  deed  was  on  the  31st  day  of 
March,  1888,  duly  recorded  in  the  oflSce  of 
the  recorder  of  Orant  county,  Indiana. 

"(9)  The  agreed  consideration  for  the 
whole  lot  was  ?10,000,  out  of  which  It  was 
agreed  that  $230  should  be  retained  by  the 
Upland  Land  Company  on  account  of  a 
school-fund  mortgage  on  part  of  the  real  es- 
tate; and  it  was  agreed  that  notes  should 
be  executed,  and  cash  paid  for  the  balance. 
Pursuant  to  said  agreement,  cash  was  paid 
to  the  respective  grantors,  and  notes  exe- 
cuted to  them  by  the  said  Upland  Land  Com- 
pany, and  payments  in  cash  were  made  as 
following:  To  James  L.  Williams,  $3,380; 
to  Cyrus  WilUams,  $1,090;  to  Amy  A.  Bed- 
well,  $500;  to  John  W.  Williams,  $3,400. 
And  notes  were  executed  to  said  grantors  as 
follows:  To  John  W.  Williams,  one  note  for 
$1,500,  due  July  29,  1893,  and  one  for  $1,860, 
due  October  29, 1893,  and  one  note  for  $1,860, 
due  April  29, 1894,  which  are  the  same  three 
notes  In  suit  In  this  case;  to  Cyrus  Williams, 
one  note  for  $1,500,  due  August  29,  1893,  and 
one  note  for  $t>00,  due  April  29, 1894;  to  Amy 
A.  Bedwell,  one  note  for  $1,000,  due  October 
29,  1893,  and  one  note  for  $2,000,  due  April 
29,  1894.  And  all  of  said  notes  were  signed 
by  the  Upland  Land  Company,  by  David 
Lyon,  president,  Thomas  B.  Lyon,  secretary; 
and  said  notes  were  also  signed  by  the  de- 
fendant James  Johnson.  And  said  Upland 
Land  Company  also  paid  off  said  school-fund 
mortgage,  to  the  amount  of  $230.  And  said 
payments  were  made  and  said  notes  given  at 
the  special  instance  and  request  of  said  gran- 
tor& 

"(10)  The  said  deed  of  conveyance  of  the 
said  Amy  A.  Bedwell  tract  was  executed  by 
her  and  her  husband,  Charles  M.  Bedwell,  to 
the  Upland  Land  Company,  on  the  28th  day 
of  April,  1893;  and  the  same  was  acknowl- 
edged by  her  and  her  husband  before  Wil- 
liam T.  Smith,  a  notary  public  of  Orant  coun- 
ty, Indiana,  on  said  day,  said  deed  being  as 
follows: 

"  "This  indenture  witnesseth,  that  Amy  A. 
Bedwell  and  Charles  M.  Bedwell,  her  hus- 
band, of  Orant  county,  and  state  of  Indiana, 
convey  and  warrant  to  the  Upland  Land 
Company,  of  Orant  county  and  state  of  In- 
diana, for  the  sum  of  thirty-five  hundred 
dollars  ($3,500),  the  following  real  estate  in 
Grant  county,  in  the  state  of  Indiana,  to  wit; 
Commencing  44  rods  east  of  the  north  comer 
of  the  southeast  quarter  of  section  No.  three 
(3),  township  No.  twenty-tliree  (23)  north,  of 
range  nine  (9)  east,  and  forty-two  feet  south 
of  the  north  line  of  above-described  quarter 
section;  running  east  seventy-six  (76)  rods 
parallel  with  railroad  track;    thence  south 
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forty-nine  (49)  rods;  thence  west  one  hun- 
dred (100)  rods;  thence  north  twelre  rods 
(12);  thence  east  twenty -four  rods  (24); 
thence  north  about  thirty-seyen  and  one-half 
(37V^  rods,  to  the  place  of  beginning,— con- 
taining twenty-five  (25)  acres;  it  being  a 
part  of  the  southeast  quarter  of  section  three 
(3),  township  twenty-three  (23)  north,  of 
range  nine  (9)  east.  In  witness  whereof,  the 
said  Amy  A.  Bedwell  and  Charles  M.  Bed- 
well,  her  husband,  have  hereunto  set  their 
hands  and  seals  this  28th  day  of  April,  1883. 
"  'Amy  A.  BedwelL  [Seal] 
"  'Charles  M.  Bedwell.    [SeaL]' 

'"State  of  Indiana,  Orant  County-Hss.: 
Personally  appeared  before  me,  William  T. 
Smith,  a  notary  public  In  and  for  said  coun- 
ty and  state.  Amy  A.  Bedwell  and  Charles 
M.  Bedwell,  who  acknowledged  the  execu- 
tion of  the  annexed  deed  to  be  their  volnnr 
tary  act  and  deed.  Witness  my  hand  and 
official  seal  this  28th  day  of  April,  1883. 

Bta^PubUo.  I  William T.SmithJSeaL] 
±L.       5  Notary'^blio.' 

"The  deed  set  out  and  mentioned  In  finding 
No.  8  was  executed  prior  to  the  execution  of 
the  afonesald  deed  from  Amy  A.  Bedwell  and 
her  husband  to  the  Upland  Land  Company; 
and  said  deed  In  finding  No.  8  mentioned  had 
been  delivered  to  the  Upland  Land  Company 
before  said  deed  to  the  Upland  Land  Com- 
pany was  eziecuted,  and  was  used  by  the  no- 
tary in  drafting  said  deed  from  Amy  A.  Bed- 
well  to  the  said  Upland  Land  Company  for 
the  purpose  of  obtaining  therefrom  a  descrip- 
tion of  the  real  estate  to  be  Incorporated  in 
said  deed  from  said  Amy  A.  Bedwell  to  said 
Upland  Land  Company.  That  said  deed  was 
so  delivered  at  the  Upland  Bank  during  the 
pendency  of  the  negotiations  for  the  purchase 
and  sale  of  the  land  in  question,  and  was 
then  In  said  bank,  with  the  knowledge  of  said 
John  W.  Pittenger,  the  office  of  said  Upland 
Land  Company  and  its  place  of  business 
being  at  said  bank  at  the  time  of  the  negotia- 
tion and  sale  and  transfer  of  said  real  estate 
to  said  Upland  Land  Company.  Said  John 
W.  Williams  made  no  repnesentatlons  to  said 
Upland  Land  Company,  nor  to  said  John  W. 
Pitteng^,  as  to  the  extent  of  the  title  or 
ownership  of  the  said  Amy  A.  Bedwell  in 
said  real  estate,  for  which  she  executed  said 
deed  to  said  company,  and  said  John  W. 
WUllams  did  not  Intend  to  defraud  said  com- 
pany in  the  sale  and  transfer  of  said  real  es- 
tate to  said  company.  The  said  grantors  bad 
knowledge,  at  and  during  tbe  said  negotiar 
tions  for  the  purchase  and  sale  of  said  real 
estate,  of  the  purjKtse  of  said  Upland  Land 
Company  In  purchasing  the  same;  but  none 
of  said  grantors,  except  Amy  A.  BedweU, 
had  any  Interest  in  said  real  estate  con> 
veyed  by  her  to  the  said  land  company,  at 
the  time  it  was  so  conveyed  by  the  deed  set 
out  in  this  flTKUng, 


"(11)  Upon  the  execution  and  delivery  by 
tbe  said  grantois  of  the  deeds  by  them  to  the 
said  Upland  Comi>any,  as  elsewhere  stated  In 
these  findings,  said  Upland  Land  Company 
took  possession  under  said  deeds  of  the  real 
estate  in  question  and  in  said  deeds  de- 
scribed; and  said  company  has  remained  in 
possession  of  said  real  estate,  under  said 
deeds,  ever  since  possession  was  thus  taken 
by  them  of  the  said  real  estate,  and  were  in 
possession  of  said  real  estate,  under  said 
deeds,  long  prior  to  the  31st  day  of  May, 
1884,  and  are  stUl  in  possession  of  said  real 
estate.  Said  real  estate,  at  the  time  of  the 
conveyance  of  the  same  to  the  Upland  Land 
Comi>any,  was  of  the  value  of  $19,000  for 
the  purposes  for  which  the  same  was  pur- 
chased by  said  company,  but  for  farming  put- 
poses  was  of  the  value  of  $50  per  acre.  This 
action  was  begun  August  6,  1894. 

"(11^  'The  Upland  Land  Company  made 
no  examination  of  the  records  in  the  office 
of  Orant  county,  Indiana,  to  ascertain  the 
title  of  Amy  A.  Bedwell  to  the  land  con- 
veyed by  her  to  said  company  as  aforesaid, 
until  three  months  or  more  after  she  had  so 
conveyed  said  real  estate  by  deed  to  said 
company,  and  said  company  had  taken  pos- 
session of  said  real  estate. 

"(12)  The  fact  Amy  A.  Bed\wU  and  chU- 
dren  are  named  as  grantees  in  the  deed  to 
Amy  A.  Bedwell  from  her  father,  James  L. 
Williams,  as  appears  from  said  deed  in  find- 
ing eight  (8),  was  not  known  by  said  John 
W.  WUllams  nor  by  John  W.  Pittenger  until 
after  the  deeds  to  all  said  lands  conveyed  to 
the  said  Upland  Land  Company  had  been  ex- 
ecuted and  delivered  by  the  said  several  gran- 
tors, and  said  Upland  Land  Company  had 
taken  possession  under  said  deeds,  but  the 
said  Amy  A.  Bedwell  had  knowledge  of  that 
fact  before  she  conveyed  the  lands  therein  de- 
scribed to  said  Upland  Land  Company. 

"a3)  At  the  time  that  James  L.  Williams 
and  Nancy  WiUiams  executed  to  Amy  A. 
Bedwell  and  children  the  conveyance  for  the 
real  estate  afterwards  conveyed  by  her  to  the 
Upland  Land  Company,  as  set  forth  in  these 
findings,  she  had  only  two  children  in  being, 
namely,  Roscoe  Bedwell  and  Chrlsta  Bedwell. 
Said  deed  to  said  Amy  A.  Bedwell  and  chil- 
dren by  her  father,  James  L.  Williams,  was 
executed  March  31,  1888. 

"(14)  On  the  8th  day  of  July,  1893,  the 
Upland  Land  Ck>mpany,  by  deed  of  general 
warranty,  conveyed  to  James  Johnson  all  the 
real  estate  previously  conveyed,  to  the  Upland 
Land  Company  by  the  grantors  aforesaid, 
with  other  lands,  said  deed  by  said  Upland 
Land  Company  to  said  James  Johnson  being 
as  follows: 

"  'This  indenture  wltuesseth,  that  the  Up- 
land Land  Company,  by  David  Lyon,  presi- 
dent, and  Thomas  B.  Lyon,  secretary,  of 
Grant  county.  In  the  state  of  Indiana,  convey 
and  wBirant  to  James  Johnson,  of  Oiant 
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conn^,  Indiana,  for  the  sum  of  thirty-two 
thousand  dollars,  the  following  described  real 
estate,  sitnate  In  county  of  Grant,  In  the 
state  of  Indiana,  to  wit:  Commencing  at  the 
southwest  comer  of  the  southeast  quarter  of 
section  three  (8),  township  twenty-three  (23) 
north,  range  nine  (9)  east;  running  thence 
north,  on  the  west  line  of  said  quarter  sec- 
tion, flfty-six  (56)  rods;  thence  east  ten  (10) 
rods;  thence  north  sixteen  (16)  rods;  thence 
west  ten  (10)  rods;  thence  north  thirty-two 
(32)  rods;  thence  east  20  rods;  thence  north 
sixteen  (16)  rods;  thence  east  twenty-four 
(24)  rods;  thence  north  thirty-seven  (37)  and 
a  half  rods,  more  or  less,  to  the  right  of  way 
of  the  P.,  C,  C.  &  St  Lk  Ballroad;  thence 
east,  along  the  right  of  way  of  the  P.,  C  C. 
&  St  li.  Railroad,  one  hundred  and  sixteen 
rods;  thence  south  one  hundred  and  fifty- 
nine  (159)  rods  to  the  8outh-«ast  comer  of 
said  quarter  section;  thence  west  one  hun- 
doed  and  sixty  (160)  rods,  more  or  lees,  to 
the  place  of  beginning,—  containing  144  acres, 
more  or  less;  being  a  part  of  the  southeast 
quarter  of  section  three  (3),  township  twenty- 
three  (23)  north,  range  nine  east  Also,  the 
southeast  quarter  of  the  northeast  quarter  of 
section  four  (4),  township  twenty-three  (23) 
north,  range  nine  (9)  east  containing  40 
acres,  more  or  less.  Also,  the  southwest  quar- 
ter of  the  northwest  quarter  of  section  three 
(3),  township  twenty-three  (23)  north,  range 
nine  (9)  east  containing  40  acres,  more  or 
less,  exoept  the  right  of  way  of  the  C,  St 
L.  &  P.  R.  R.  Ck).  Also,  the  north  half  of 
the  southwest  quarter  of  section  ten  (10), 
township  twenty-three  (23)  north,  range  nine 
(9)  east  except  ten  acres  out  of  the  north- 
east comer,  reserved  for  Taylor  University, 
containing  70  acres,  more  or  less.  In  wit- 
ness whereof,  the  said  Upland  Land  Com- 
pany, by  David  Lyon,  president,  and  Thomas 
B.  Lyon,  secretary,  have  hereunto  set  their 
bands  and  seals  this  eighth  day  of  July,  A. 
D.  1893.  The  Upland  Land  Company.  [Seal.] 
David  Lyon,  Pres.     [Seal.] 

"  'Attest:  Thomas  B.  Lyon,  Secretary. 
[Seal.]' 

"  'State  of  Indiana,  Grant  county— ss:  Be- 
fore me,  William  T.  Smith,  a  notary  public 
in  and  for  said  county  and  state,  personally 
appeared  the  Upland  Land  Company,  l^ 
David  Lyon,  pres.,  and  Thomas  B.  Lyon, 
sec.,  and  acknowledged  the  execution  of  the 
within  warranty  deed  to  be  their  voltmtary 
act  and  deed.  Witness  my  hand  and  ofQcial 
seal  this  8th  day  of  July,  1893.  William  T. 
Smith,  Notary  PubUc.     [Seal.]' 

"  'Recorded  July  10th,  1893,  at  730  o'clock 
a.  m.    Frank  Kybolt  R.  Q.  O.' 

"And  said 'James  Johnson  and  Elizabeth 
Johnson,  his  v/ite,  subsequently,  to  wit  on  Oc- 
tober 2,  1893,  executed  to  the  Etna  Life  In- 
siuuDce  Company  a  mortgage  upon  all  of  said 
real  estate  conveyed  by  said  grantors  to  the 
Upland  Land  Company,  except  the  said  real 


estate  formerly  conveyed  to  the  Upland  Land 
Company  by  said  Amy  A.  BedwelL  On  the 
21st  day  of  June,  1894,  John  W.  Williams, 
{guardian  of  the  said  Roscce  Bedwell  andCihrls- 
ta  Bedwell,  who  are  minors  imder  the  age  of 
twenty-one  years,  petitioned  the  Grant  circuit 
court  for  an  order  to  sell  the  undivided  two- 
thirds  (%)  of  the  real  estate  alleged  by  him  in 
his  petition  to  belong  to  said  Roscoe  and 
Chrlstey  Bedwell,  and  described  as  follows: 
CSommencIng  forty-four  (44)  rods  east  of  the 
northwest  comer  of  the  southeast  quarter  of 
section  No.  three  (3),  township  number  twenty- 
three  (23)  north,  range  nine  (9)  east  and  for- 
ty-two feet  south  of  the  north  line  of  the 
above-described  quarter  section;  running  east 
seventy-fiix  (7Q  rods,  parallel  with  the  railroad 
track;  thence  south  forty-nine  (49)  roda; 
thence  west  oaae  hundred  (100)  rods;  thence 
north  twelve  (12)  rods;  thence  east  twenty- 
four  roda  (24);  thence  north  about  thirty-eight 
and  one-half  (38V^  roda.  to  the  place  of  begin- 
ning,— containing  twenty-flve  (25)  acres;  It  be- 
ing a  part  of  southeast  quarter  of  section  num- 
ber three  (3),  township  number  twenty-three 
(23)-  north,  range  number  nine  east  Said  real 
estate  being  the  same  real  estate  described 
in  the  deed  set  forth  in  finding  eight  herehi. 
That  aiqptaisers  were  appointed  by  said  court 
and  appialsement  by  them  filed,  and  an  addi- 
tional bond  filed  by  said  guardian,  and  ap- 
proved by  the  coiut  and  such  other  proceed- 
ings had  as  that  the  comt  ordered  the  sale 
of  said  real  estate  at  private  sale;  and  pur- 
suant to  said  order  the  same  vraa  sold  to  Amy 
A.  Bedwell,  and  report  of  sale  made  to  court 
and  approved  by  the  court,  and  the  deed  or- 
dered made  therefor  to  said  Amy  A.  Bedwell, 
which  deed  was  executed  by  said  guardian, 
and  reported  to  said  court  and  approved  by 
said  court  on  June  23, 1884,  delivered,  and  anb- 
seqnently  recorded  in  the  ofQce  of  the  recorder 
of  Grant  coimty,  Indiana,  on  June  28,  1894, 
which  said  deed  Is  as  follows: 

"  'John  W.  Williams,  guardian  of  Roacoe 
Bedwell  and  Christie  Bedwell,  minor  children 
of  Amy  A.  Bedwell,  as  such  guardian,  by  order 
of  circuit  court  of  Grant  county,  in  the  state 
of  Indiana,  entered  in  Probate  Order  Book  9 
of  said  court  on  page  186,  conveys  to  Amy  A. 
Bedwell,  of  Grant  county.  In  the  state  of  In- 
diana, for  the  sum  of  two  thousand  dollars,  the 
following  real  estate  In  Grant  county.  In  the 
state  of  Indiana,'  to  wit:  The  undivided  two- 
thitda  of  the  following  real  estate:  Commencing 
forty-four  (44)  rods  east  of  the  northwest  cor- 
ner of  the  southeast  quarter  of  sectlan  (3), 
tovnishlp  twenty-three  (23)  north,  range  nine 
(9)  east  and  forty-two  (42)  feet  south  of  the 
north  line  of  the  above-described  quarter  sec- 
tion; thence  east  seventy-alx  (76)  rods,  paral- 
lel with  the  railroad  track;  thence  south  forty- 
nine  (48)  rods;  thence  west  one  hundred  (100) 
rods;  thence  north  twelve  (12)  roda;  thence 
east  twenty-four  (24)  rods;  thence  north  thir- 
ty-eight and  one-half  (38^  rods,  to' the  place 
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of  b^lnnlng,— contamiuc  twenty-five  acres, 
more  or  lees.  In  witness  whereof,  the  said 
John  W.  WllUams,  guardian  as  aforesaid,  has 
hereunto  set  his  hand  and  seal  this  23td  day 
of  Jnne,  1894.  John  W.  WliUama,  Ooardlan. 
[Seal.]' 

"  'Bzamlned  and  approved  In  open  court 
June  23rd,  1894.  Joseph  L.  Custer,  Judge  of 
the  Grant  Circuit  Court' 

"  'State  of  Indiana,  Grant  County— act:  Be- 
fore me,  Wilson  Addin^rton,  a  clerk  of  Grant 
circuit  court.  In  and  for  said  county,  this  2Srd 
day  of  June,  A.  D.  1894,  John  W.  Williams, 
guardian  of  Roscoe  Bedwell  and  Christie  Bed- 
well,  minor  children  of  Amy  A.  Bedwell,  as 
Bucb  guardian,  acknowledged  the  execution  of 
the  annexed  deed.  Witness  my  hand  and  of- 
ficial seaL 

"  'Wilson  Addingtoo,  [Seal.] 

"  'Clerk  Grant  Circuit  Court 
"  'Charles  A.  LlUibrldge,  B.  O.  a 

"  '[G.  C.  a  SeaL] 

"  "Eecorded  6/23,  "94,  at  3d5  p.  m.' 

"(IB)  On  June  16, 1894,  the  said  Upland  Land 
Company  and  James  Johnson  filed  their  cross 
complaint  in  the  case  of  John  W.  Williams 
against  the  Upland  Land  Company,  being  in 
case  No.  6,451,  then  pending  in  this  court  <u><l 
subsequently,  on  February  18,  1S95,  reflled 
thereon  said  cross  complaint  as  amended,  seek- 
ing to  cancel  all  the  notes  given  by  said  Up- 
land Land  Company  to  said  grantors,  and  to 
recover  the  cash  payments  made  upon  said 
real  estate,  and  the  defendants  in  tills  case 
were  made  cross  defendants  in  said  cross  com- 
plaint; and  said  cress  complainants  sought  by 
said  cross  complaint  to  cancel  said  notes,  and 
recover  back  said  cash  payments  made,  be- 
cause of  certain  alleg^ed  fraudulent  representa- 
tions set  out  in  said  cross  complaint  and  which 
are  the  same  fraudulent  representations  alleg- 
ed by  the  said  Upland  Land  Company  and 
James  Johnson,  as  set  forth  in  the  fourth  para- 
graph of  the  answer  of  said  Upland  Land 
Company  and  said  Johnson,  filed  in  this  case, 
and  upon  which  the  said  Upland  Land  Com- 
pany and  James  Johnson  seek  to  cancel  and 
declare  void  the  notes  sued  on  in  this  case. 
Said  cross  complaint  in  said  cause  No.  6,451 
pleads  a  tender  from  said  Upland  Land  Com- 
pany to  Martha  R.  Williams,  John  W.  Wil- 
liams, Cyrus  Williams,  James  L.  Williams,  and 
Amy  A.  Bedwell  of  a  reconveyance,  l>y  deeds 
of  general  warranty,  of  the  lands  conveyed  by 
them,  resi>ectively,  to  the  said  Upland  Land 
Company;  and  the  said  Upland  Land  Com- 
pany and  James  Johnson,  by  their  fourth  (4th) 
paragraph  in  this  case,  plead  their  previous 
tender  set  forth  in  said  cross  complaint  At 
the  time  of  the  filing  of  said  cross  complaint 
in  said  cause  No.  6,451,  said  deeds  were 
brought  Into  court  in  said  cause  by  counsel  for 
the  cross  complainants,  and  immediately  taken 
back  to  his  office  for  safe-keeping;  but  said 
deeds  were  not  nor  were  any  of  them,  ever 
tendered  to  said  grantors,  or  any  of  said  gian- 


tora,  before  the  trial  of  this  can&e,  but  during 
the  trial  of  this  cause  tender  was  niade  of 
said  deeds  of  reconveyance  in  open  court 
Said  deeds  of  reconveyance  are  dated  and  ao 
knowledged  June  11,  1894,  and  are  signed  by 
the  Upland  Land  Company,  David  Lyon,  pres. 
Thomas  B.  Lyon,  sec.;  and  the  deed  of  recon- 
veyance to  Amy  A.  Bedwell  is  as  follows: 

"This  Indenture  witnesseth,  that  the  Up- 
land Land  Company,  by  David  Lyon,  pres., 
and  Thomas  B.  Lyon,  sec.,  of  Grant  county, 
Indiana,  convey  and  warrant  to  Amy  A.  Bed- 
wdl,  of  Grant  county,  in  the  state  of  Indiana, 
for  the  sum  of  thirty-five  (8,500)  hundred  dol- 
lars, ail  the  Interest  right  and  title  In  the 
following  real  estate  in  Grant  county,  in  the 
state  of  Indiana,  which  said  Upland  Land 
Company  had  conveyed  and  warranted  to  it 
by  the  said  Amy  A.  Bedwell  and  Charles 
M.  Bedwell,  her  husband,  on  the  28th  day 
of  April,  1893,  deBcril>ed  as  follows,  to  wit{ 
Commencing  44  rods  east  of  the  northwest 
comer  of  the  southeast  quarter  of  section 
three,  township  23  ncnth,  of  range  nine  east 
and  42  feet  south  of  the  north  line  of  said 
section  3;  thence  east  76  rods,  parallel  with 
the  P.,  C,  O.  &  St  li.  B.  W.;  thence  south 
49  rods;  thence  west  100  rods;  thence  north 
12  rods;  thence  east  24  rods;  thence  north 
about  37%  rods,  to  the  plact  of  beginning,— 
containing  twenty-five  acres;  it  being  a  part 
of  the  southeast  quarter  of  section  3,  town- 
ship 23  north,  of  range  nine  east  In  witness 
whereof,  the  said  Upland  L>and  Company,  by 
David  Lyon,  pres.,  and  Thomas  Lyon,  sec., 
has  hereunto  set  its  hand  and  seal  this  lltb 
day  of  Jnne,  A.  D.  1894.  The  Upland  Land 
Company.  [Seal.]  David  Lyon,  Pres.  [Seal.] 
Thomas  B.  Lyon,  Sec.     [Seal.]' 

"  'State  of  Indiana,  Grant  County— ss.:  Be- 
fore me,  the  subscriber,  a  notary  public  in 
and  for  said  county,  this  11th  day  of  June, 
1894,  personally  appeared  the  Upland  Land 
Company,  by  David  Lyon,  pres.,  and  Thomas 
B.  Lyon,  sec,  and  acknowledged  the  execu- 
tion of  the  annexed  deed.  Witness  my  hand 
and  notarial  seaL 
"•(Nota^PubUa) 

]  SeaL  ^  Grant  A.  DenUer.  [SeaL]' 

(       Indiana.       ) 

"And  all  of  said  deeds  are  similarly  signed. 

"(16)  On  AiwU  29,  1893,  the  defendants, 
James  Johnson  and  the  Upland  Land  Com- 
pany, executed  to  Amy  A.  Bedwell,  plaintiff 
in  this  case,  their  promissory  note  set  out  in 
the  complaint  and  made  a  part  thereof,  for 
$1,000,  payable  one  year  after  date,  with  6 
per  cent  interest  from  date  until  paid,  and 
attorney's  fees.  That  there  is  due  and  un- 
paid on  said  note,  of  principal  and  Interest 
the  sum  of  $1,129,  and  the  further  sum  of 
$70.50,  attorney's  fees  for  services  of  plain- 
tiff's attorney  In  this  cause,  which  sum  of 
$70.60  Is  a  reasonable  compensation  for  such 
services,  and  is  due  and  unpaid;  making,  in 
all,  due  and  unpaid  upon  said  note,  the  sum 
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of  $1,190.60,  an  of  which  Is  payable  without 
relief  from  valuation  or  appraisement  laws. 
Said  note  was  given  In  part  consideration  for 
the  real  estate  conveyed  by  the  aforesaid 
grantors  to  the  Upland  Land  Company,  as 
heretofore  set  out  In  these  findings,  said  note 
being  one  of  the  same  notes  hereinbefore 
found  to  have  l>een  given  for  said  real  estate 
by  said  Upland  Land  Company  and  said 
James  Johnson. 

"June  22, 1895.       Joseph  L.  Custer, 

"Judge  of  the  Grant  Cir.  Court" 

"Upon  the  facts  aforesaid  the  court  pro- 
nounces the  followlitg  conclusions  of  law: 

"(1)  That  the  notes  in  suit  in  this  case  are 
valid,  and  the  plaintiff  Is  entitled  to  recover 
thereon,  from  the  defendants,  James  Johnson 
and  the  Upland  Land  Company,  the  sum  of 
$1,199.50,  including  $70.50  attorney's  fees, 
without  relief  from  valuation  or  appraise- 
ment laws. 

"(2)  That  the  defendants,  James  Johnson 
and  the  Upland  land  Company,  are  not,  nor 
Is  either  of  them,  entitled  to  recover  or  re- 
coup any  damages  herein,  nor  to  cancellation 
of  the  notes  In  suit         <> 

"(3)  That  the  defendants,  James  Johnson 
and  the  Upland  Land  Company,  are  not  nor 
Is  either  of  them,  entitled  to  recover  in  this 
action  for  any  purchase  moaej  paid  by  them, 
or  either  of  them,  for  the  real  estate  de- 
scribed in  their  answer  and  cross  complaint 
In  said  action. 

"June  22, 1895.  Joseph  L.  Custer, 

"Judge  of  the  Grant  Circuit  Court" 

The  specifications  of  error  assigned  are: 
First  that  the  court  erred  in  its  conclusions 
of  law;  second,  that  the  court  erred  In  over- 
ruling the  appellants'  motion  for  Judgment  In 
their  favor  on  the  said  findings;  third,  that 
the  court  erred  in  overruling  the  appellants' 
motion  for  a  new  triaL 

The  second  specification  is  not  well  taken, 
for  the  reason  that  the  record  does  not  show 
any  motion  by  the  appellants  for  Judgment  in 
their  favor  on  the  facts  found.  And,  imder 
the  third  specification,  the  one  question  aris- 
ing relates  to  the  evidence,  which  is  not  in 
the  record;  hence  that  specification  caimot 
be  considered. 

At  the  proper  time  the  appellants  excepted 
to  the  conclusions  of  law,  which  presents  the 
only  questions  properly  before  us.  The  ex- 
ception to  the  conclusions  of  law— at  least 
for  the  purposes  of  the  exception— admits  the 
correctness  of  the  facts  found.  Wynn  v. 
Troy,  109  Ind.  250,  9  N.  E.  73.  This  admis- 
sion, however,  is  limited  to  the  facts  proper- 
ly found.  It  is  not  an  admission  of  the 
truthfulness  of  facts  improperly  found,  but 
only  of  such  as  it  Is  proper  to  find  as  coming 
within  the  issues.  Hence  facts  found  which 
are  not  within  the  issues  are  improperly 
found,  and  cannot  be  considered  in  determin- 
ing the  rights  of  the  parties.  At  common 
law  a  married  woman  could  not  be  bound  by 


her  covenants  of  warranty  In  a  deed  of  con- 
veyance executed  by  her  and  her  husband 
for  her  separate  property.  Grlner  v.  But- 
ler, 61  Ind.  362;  Trentman  v.  Eldridge,  9ft 
Ind.  525.  Bat  her  deed  of  conveyance  did 
operate  to  convey  to  the  grantee  the  title 
which  she  then  held,  and  to  that  extent  she 
was  estopped  thereby.  Section  5118,  Rev. 
St  1881  (section  6963,  Bums'  Rev.  St  1894), 
specially  provides  that  "a  married  woman 
shall  be  bound  by  b^  covenants  of  title  in. 
conveyances  of  her  separate  property,  as  If 
sole."  Marsh  v.  Thompson,  102  Ind.  272,^ 
1  N.  E.  630. 

The  appellants  seel:  to  defeat  the  payment 
of  the  purchase  money  upon  the  theory  that,, 
at  the  time  the  appellee  made  the  convey- 
ance to  the  appellant  land  company,  her  ti- 
tle thereto  was  imperfect  Our  adjudications, 
universally  hold  that  where  a  deed  of  con- 
veyance for  real  estate  is  accepted  by  the 
grantee,  and  he  takes  possession  under  it  be 
cannot  defeat  a  payment  of  the  purchase 
money  without  showing  an  eviction,  the  sur- 
render of  possession  to  the  owner  of  a  par- 
amount title,  or  some  inconvenience  or  ex- 
pense Incurred  on  account  of  the  defect  in 
the  title.  Wlmberg  v.  Schwegeman,  97  Ind. 
628,  and  cases  cited;  Grubbs  v.  Barber,  102 
Ind.  131,  1  N.  E.  636;  Marsh  v.  Thompson, 
supra,  and  cases  cited. 

Neither  does  the  finding  of  the  court  ens- 
tain  the  issue  of  fraud.  Fraud  is  made  a 
question  of  fact  by  the  statute  (section  4924, 
Rev.  St  1881;  secUon  6649,  Bums'  Rev.  St 
1894),  and  must  be  foiud  as  a  fact  in  the 
special  finding,  and  not  left  to  inference. 
Rose  V.  Colter,  76  Ind.  690;  Elston  v.  Castor, 
101  Ind.  426;  Stix  v.  Sadler,  109  Ind.  254,  9 
N.  E.  905;  CaldweU  v.  Boyd,  109  Ind.  447,  9 
N.  E.  912;  Phelps  v.  Smith,  116  Ind.  387,  17 
N.  E.  602,  and  19  N.  E.  156;  Wilson  v.  Camp- 
bell, 119  Ind.  286,  21  N.  E.  893;  Farmers' 
Loan  &  Trust  Co.  v.  Canada  &  St  L.  Ry.  Co.. 
127  Ind.  250,  26  N.  E.  784.  It  is  well  setUed 
that  a  deed  of  conveyance  containing  cove- 
nants of  warranty  will,  as  a  general  rule,  es- 
top the  grantor  from  asserting  an  after-ac- 
quired title,  as  against  an  Imperfect  title  con- 
veyed by  him  to  his  grantee.  Locke  v.  White, 
89  Ind.  492.  And  such  after-acquired  tttle 
by  the  grantor  inures  to  the  benefit  of  the 
grantee,  in  perfecting  the  imperfect  title  con- 
veyed. Randall  v.  Lower,  98  Ind.  255,  and 
cases  cited.  The  sale  to  the  Upland  Land 
Company  included,  not  only  the  tract  con- 
veyed by  the  appellee,  but  also  the  tracts 
conveyed  by  James  L.  Williams,  Gyms  Wil- 
liams, Martha  R.  Williams,  and  John  W.  Wil- 
liams. The  five  tracts  were  sold  together  for 
the  agreed  price  of  $19,000.  This  was  the 
price  agreed  to  be  paid  for  the  five  tracts  col- 
lectively, and  no  value  or  price  was  agreed 
upon  for  any  one  tract.  The  five  tracts  hav- 
ing been  sold  as  an  entirety,  there  could  be 
no  resci&slon,  except  aa  to  alL     No  facts 
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are  fonnd  wairanting  a  resdaalon.  The  con- 
dnilomi  of  law,  upon  tbe  facta  found,  are 
light    Judgment  affirmed. 


CU  Ind.  App.  698) 

JOHNSON  et  al.  T.  WILLIAMS. 
(Appellate  Court  of  Indiana.    March  18,  1896.) 

Appeal  from  drcnlt  court,  Oiant  oonntr;  X 
L.  Cnater,  Judje. 

Action  by  Ottub  Williams  airainat  James 
Johnson  and  others  to  recorer  on  a  note.  From 
a  judament  for  idaintlfl,  defendants  appeaL  Af- 
firmed. 

Harrej  &  De  Wolf,  for  appellants  Batlifl 
&  Oline,  for  aivellee. 

BOSS,  J.  The  appellee  broagfat  this  action 
against  the  appellanta  to  recover  on  a  promisswy 
note  giTcn  by  them  to  him  for  a  balance  of  the 
purchase  money  In  the  sale  of  real  estate.  The 
cause  was  tried  by  the  court,  and  a  special  finding 
of  facts  msde,  with  conchiMons  of  law  thereon. 
The  only  question  pnvwlr  presented  on  this  ap- 
peal arises  Mt  tbe  exceptions  to  the  condusions 
of  law.  Upon  the  authority  of  Johnson  t. 
BedweD  (dedded  at  tills  term)  43  N.  B.  246,  the 

Judgment  of  the  court  below  must  be  aflirmed. 
r«&ment  affirmed. 


(14  Ind.  App.  em 

PRUDBNnAL  INS.  CO.  r.  TOUNO. 

(AppeUate  Court  of  Indiana.    Mardt  10,  1896.) 

Ibboraiioi— OcsioNATiuy  or  Bsnefioiabt— Bill 
or  BxoEPTioss— Filing. 

LThe  insored  in  a  life  policy  payable  to 
his  executor  or  administrator  may,  without  the 
consent  of  the  insurer,  designate  his  mother  as 
his  benefidaiy,  and  she  is  entitled  to  receiye  the 
proceeds  thereof. 

2.  Unless  the  record  shows  affinnatively  that 
a  bill  of  exceptions  was  filed  after  it  was  signed 
by  the  conrt.  It  does  not  become  a  part  of  the 
record,  and  cannot  properly  be  embodied  in  a 
transcript  on  appeal. 

Appeal  from  drcnlt  court,  Vanderburgh 
county;  Peter  Maler,  Judge. 

Action  by  Catbarlne  Toung  against  the  Pru- 
dential Insurance  Company  an  polides  of  in- 
surance. Plaintifr  liad  Judgment,  and  defend- 
ant appeals.    Affirmed. 

J.  E.  Williamson,  for  appellant  Oilcbrlst  ft 
DeBnder,  for  appellee. 

BOSS,  J.  The  appellee  saed  and  recovered 
judgment  against  tbe  appellant  upon  two  pol- 
icies of  Insurance  issued  by  appellant  upon  the 
life  of  Flodoroada  Young,  the  son  of  appellee. 
By  each  of  the  policies  of  insurance,  the  ap- 
pellant promises  to  pay  to  the  "executor  or 
administrator"  of  the  Insured,  within  24  hours 
after  satisfactory  proof  of  his  death,  the  sum 
of  $140,  "unless  settlement  shall  be  made  un- 
der the  provisions  of  article  second,"  which 
reads  as  follows:  "Tbe  company  may  pay 
the  sum  of  money  Insured  horeby  to  any  rela- 
tive by  blood,  or  connection  by  marriage  of  the 
Insured,  or  to  any  other  person  appearing  to 


said  company  to  be  equitably  entitled  to  the 
same  by  reason  of  having  incurred  expense  in 
any  way  on  behalf  of  the  insured  for  his  or 
ber  burial,  or  for  any  other  purpose;  and  the 
production  by  the  company  of  a  receipt  signed 
by  any  or  either  of  said  persons,  or  of  otber 
Buffident  proof  of  such  payment  to  any  or  et 
tber  of  them,  shall  be  conduslve  evidence  that 
such  sum  has  been  paid  to  the  person  or  per* 
sons  entitled  thereto,  and  that  all  claims  un- 
der this  policy  have  been  fully  aatisfled."  It 
is  allied  in  the  complaint  that  the  insured 
designated  the  appellee  as  the  benefldary,  and 
directed  the  appellant  to  pay  the  amount  of 
said  polides  to  her  upon  bis  death.  The  ap- 
plication or  request  in  which  the  insured  des- 
ignated the  appellee  as  the  benefldary  was 
made  upon  a  printed  form,  prepared  and  fur* 
Dished  by  tbe  appellant,  In  which  it  was  pro* 
vlded  that  nothing  therein  contained  should  in 
any  manner  vary  any  of  the  provisions,  agree- 
ments, or  conditions  contained  in  the  policy, 
and  that  appellant  might  "at  its  option  pay 
said  benefit  according  to  the  said  proviso  of 
artlde  second,  anything  herein  to  the  con- 
trary notwithstanding."  A  copy  of  this  ap- 
plication or  request  was  filed  with  the  com- 
plaint. The  appellant  insists  that  neither  par- 
agraph ot  the  complaint  states  a  cause  of  ac- 
tion in  appellee;  that  the  polides  on  their  face 
designate  the  executor  or  administrator  of  the 
insured  as  the  beneficiary,  and  that  the  in- 
sured could  not  change  the  benefldary  desig- 
nated in  the  polides  without  the  knowledge 
or  consent  of  the  appellant;  that  the  com- 
plaint fails  to  allege  that  sucb  consent  was 
given,  or  that  appellant  had  been  notified  of 
the  change  in  beneficiaries;  and,  further,  that, 
even  bad  notice  of  the  dunge  been  given.  It 
was  optional  with  appellant  as  to  whether  or 
not  it  would  recognize  the  change,  and  pay 
the  new  beneficiary  named,  or  make  payment 
as  the  policy  provided  under  "article  second." 

It  Is  well  settled  in  this  state  that  the  bene- 
ficiary named  in  an  ordinary  policy  of  insur- 
ance, issued  by  a  regular  life  Insurance  com- 
pany, caimot  be  changed  without  the  consent 
of  sucb  beneficiary.  Fence  v.  Makepeace,  65 
Ind.  346;  Wilbnm  v.  Wilbum,  83  Ind.  66; 
EEarley  v.  Heist,  86  Ind.  196;  Assurance  Fimd 
V.  Allen,  106  Ind.  593,  7  N.  E.  817;  Kline  v. 
Association,  111  Ind.  462,  11  N.  E.  620.  The 
polides  sued  on  did  not  designate  a  benefl- 
dary in  whom  the  right  to  benefits  under  the 
policy  vested.  The  insured  had  neither  an 
executor  nor  an  administrator,  and  could  not 
have  until  after  his  death.  There  was  no  one, 
therefore.  In  whom  title  to  the  policy  could 
vest,  unless  It  vested  in  some  one  of  the  iier- 
sons  referred  to  in  artide  second.  We  think 
no  right  vested  in  the  persons  referred  to  in 
this  artide,  if  for  no  other  reason  than  that 
their  right  depended  upon  the  wlUingness  of 
the  {^)pellant  to  recognize  them,  which  It  was 
not  bound  to  do.  But  it  is  plain  tbat  the  ben- 
efidaiy designated  was  the  Insured's  estate. 
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-and  was  the  property  of  his  estate;  and,  U 
he  had  died  without  changing  the  beneficiary. 
It  could  have  been  collected  as  part  of  the 
assets  of  the  estate,  and  used  to  pay  his  debts. 
In  fact,  the  policies  were  made  payable  to  the 
Insured  himself,  and  the  rights  thereunder 
accrued  to  him;  and,  as  his  property,  he  had 
A  right  to  sell,  assign,  or  transfer  them  the 
same  as  any  other  chose  In  action,  subject, 
however,  to  the  restriction  which  the  law 
places  around  the  transfer  of  policies  of  in- 
snrance  on  the  lives  of  persons.  When  the 
Insured  designated  the  appellee  as  the  benefi- 
ciary, he.  In  effect,  assigned  and  transferred 
to  her  his  rights  in  the  pedicles,  and  they  vest- 
ed in  her  at  once.  What  effect  a  payment  in 
accordance  with  the  provision  of  article  2 
would  have  npon  appellee's  right  of  recovery 
ia  not  presented;  hence  we  decide  nothing 
with  reference  to  that  question. 

The  complaint  Is  sufficient  to  withstand  a 
'demurrer  for  want  of  facts. 

The  other  questions  urged  by  appellant  for 
a  reversal  of  the  judgment  of  the  court  below 
require  an  examination  of  the  evidence,  which 
is  not  properly  In  the  record.  Unless  the  rec- 
ord shows  affirmatively  that  a  bill  of  excep- 
tions was  filed  after  it  was  signed  by  the 
court,  it  does  not  become  a  part  of  the  record, 
and  cannot  properly  be  embodied  in  a  tran- 
flCilpt  on  appeal.  It  appears  from  the  tran- 
flcript  of  the  record  and  proceedings  of  the 
court  below  that  on  the  6th  day  of  June,  1894, 
the  same  being  the  third  judicial  day  of  the 
June  term,  1894,  of  the  said  court,  the  appel- 
lant's motion  for  a  new  trial  was  overruled, 
an  appeal  prayed  to  this  court,  10  days  given 
to  file  an  appeal  bond,  and  60  days  to  prepare 
and  file  bill  of  exceptions.  On  June  16,  1894, 
the  same  being  the  twelfth  judicial  day  of  the 
June  term,  1894,  of  said  court,  the  record  says: 
-"Comes  the  defendant,  and  files  its  appeal 
bond  In  the  sum  of  $250,  with  W.  L.  Swom- 
«tedt  as  surety,  which  bond  is  now  approved. 
Now  comes  the  defendant,  and  files  its  bill  of 
exceptions  herein,  which  is  now  made  a  part  of 
therecord,thls  23d  dayof  May,  1885."  This  last 
clause  appears  to  have  been  written  in  the 
transcript  at  another  and  different  time  from 
that  when  the  remainder  of  the  order  was 
copied,  and  it  shows  that  it  was  originally 
written  as  "May,  1894,"  and  then  the  "4" 
changed  to  a  "5,"  making  it  read  "May,  189S." 
Of  course,  it  is  plain  that  the  court,  in  the 
entry  of  its  doings  of  June  16,  1894,  could 
not  note  the  filing  of  a  bill  of  exceptions  on 
the  "23d  day  of  May,  1895,"  nearly  a  year 
after  the  order  was  made.  The  bill  itself 
shows  that  it  was  tendered  to  the  presiding 
judge  for  signatnte  on  the  6th  day  of  July, 
1894,  but  not  approved  by  him,  and  that  it  was 
signed  and  approved  by  his  successor  on  the 
28d  day  of  May,  1895.  The  certificate  of  the 
clerk  attached  to  the  transcript  is  dated  July 
23,  1895,  which  is  more  than  one  year  after 
the  rendition  of  the  Judgment  appealed  from; 


and,  In  his  certiflcate,  the  derk  does  not  cer- 
tify that  the  bill  .was  ever  filed.  Neither  does 
the  bill  Itself  contain  a  file  mark  showing  ei- 
ther that  it  was  filed  as  a  bill  of  exceptions 
after  signed  by  the  judge,  or  that  the  long- 
hand manuscript  of  the  evidence  was  filed  be- 
fore Inserted  in  the  bUL  The  Judgment  of  the 
court  below  Is  afilrmed. 

DAVIS,  J.  (concurring).  The  derk  tedtea 
In  his  certiflcate  that  "the  bill  of  exceptions 
which  [is]  hereto  attached  is  the  original"  In 
other  words,  the  attempt  has  been  made  to 
bring  the  evidence  and  also  the  instructions 
given  and  refused  into  the  record,  under  the 
provisions  of  section  641,  Rev.  St  1894  (section 
629,  Rev.  St  1881),  by  certifying  the  orighial 
bill  of  exceptions  embracing  the  same  to  this 
court  This  cannot  be  done.  Gish  v.  Oish. 
7  Ind.  App.  104,  34  N.  E.  305.  No  attempt  haa 
been  made  to  bring  the  evidence  into  the  rec- 
ord on  this  appeal  under  the  provisions  of 
section  1476,  Rev.  St  1894  (section  1410,  Rev. 
St  1881).  De  Hart  v.  Com'rs  (Ind.  Sup.)  41 
N.  E.  825.  In  the  condition  of  the  record,  no 
question  arising  on  the  evidence  or  InstructlonB 
is  presented  for  our  consideration.  I  there- 
fore concur  in  the  affirmance  of  the  judgment 
of  the  trial  court 

GAVIN,  O.  J.,  concurs  in  result. 


GASTON  T. 


(M  Ind.  App.  581) 
BAILEY. 


(Appellate  Court  of  Infiana.     March  11,  1896.) 
Nboliobnos — Dbfbotivi  Sidbwalk— Liabiutt  of 

ABDniMS  OwHEIt— SDrFICIENOI  OF  FutOINSS. 

1.  Findings  that  plaintiff  was  injured  by 
Bteppine  on  the  loose  cover  of  a  coal  hole  in  a 
sidewaA,  and  that  defendant  was  the  owner  of 
a  coal  vault  under  the  sidewalk,  and  of  the  cover 
of  such  hole,  and  that  he  had  not  securely  fasten- 
ed the  same,  will  not  Support  a  judgment  for 
plaintiff  in  the  absence  of  a  finding  that  defend- 
ant placed  the  hole  and  the  cover  in  the  walk, 
or  that  he  had  used  or  maintained  the  same,  or 
that  he  knew  of  their  defective  condition. 

2.  A  finding  in  a  personal  injury  caae  that 

glaintiff  was  "exercising  due  and  proper  care" 
I  merely  an  inference  from  the  facts,  which  the 
appellate  conrt  will  disregard  nnlesa  the  facta 
are  also  found. 

Appeal  from  superior  court,  Marion  county; 
P.  W.  Bartholomew,  Judge. 

Action  by  Maud  Bailey  against  Jolm  M. 
Gaston  for  personal  Injuries.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

John  B.  Sherwood,  for  appellant  Lamb, 
Hill  &  Dye,  for  appellee. 


ROSS,  J.  This  action  was  brought  by  the 
appellee  against  the  appellant  to  recover  dam- 
ages for  injuries  to  her  person,  received  by 
falUng  Into  a  coal  hole  in  the  sidewalk  in 
front  of  appellant's  property  on  Delaware 
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stKeet,  In  tbe  elty  of  Indianapolis.  TTpoii  a 
trlAl  of  tbe  cause,  tbe  jury  returned  a  special 
Terdlct,  as  follows:  "Tbat  said  plaintiff, 
Maud  Bailey,  on  or  about  tbe  27th  day  of 
NoTember,  1893,  wblle  passing  along  tbe  west 
sidewalk  of  Delaware  street,  in  the  city  of 
Indianapolis,  Marlon  county,  Indiana,  exercis- 
ing due  and  proper  care,  stepped  uiwn  tbe 
cover  of  a  coal  hole  lying  east  of  the  Halcyon 
Block,  and  within  tbe  limits  of  the  sidewalk 
between  the  property  line  and  the  curb  on 
the  said  west  side  of  Delaware  street;  and, 
when  she  stepped  upon  the  cover  over  said 
coal  bole  with  her  left  foot,  said  cover  slipped 
off  from  said  coal  bole,  and  let  the  plaintiff's 
left  foot  and  leg  Into  said  coal  hole,  the  whole 
length  of  her  leg,  and  tbe  cover  over  said 
coal  bole  turned  upon  Its  edge  in  tbe  hole; 
and,  whoi  plaintiff  fell,  she  struck  her  left 
Bide  upon  tbe  edge  of  tbe  cover  so  turned  up, 
and  received  thereby  a  severe  bruise  on  her 
left  side,  and  also  reoeived  a  bruise  In  her 
groin,  and  an  abrasion  of  skin  between  her 
left  knee  and  ankle;  and  by  said  fall  she 
was  severely  Injured.  That  said  Halcyon 
Block  and  the  coal  vault  under  tbe  sidewalk, 
in  connection  with  the  same,  and  tbe  cover  of 
the  coal  bole  into  which  plaintiff  fell,  were  at 
that  time  tbe  property  of  tbe  defendant,  John 
M.  Gaston;  and  that  said  cover  slipped  from 
said  coal  hole,  and  turned  upon  Its  edge,  as 
above  described,  when  stepped  upon  by  said 
plaintiff.  Tbat  said  cover  was  not  securely 
fastened  upon  said  coal  bole,  but  by  tbe  de- 
fendant had  been  permitted  to  remain  on  said 
coal  hole  without  being  so  securely  fastened 
thereon  as  to  avoid  its  slipping  and  turning, 
as  above  described.  If,  upon  the  foregoing 
facts,  tbe  law  is  with  tbe  plaintiff,  we  find 
for  tbe  plaintiff,  and  assess  her  damages  at 
one  thousand  dollars  (|1,000).  If  the  law  is 
with  tbe  defendant,  we  And  for  tbe  defend- 
ant" 

Tbe  appellant,  under  tbe  second,  third,  and 
fourth  specifications  of  error  assigned,  Insists 
tbat  tbe  facts  found  are  insufficient  to  eua- 
taln  a  Judgment  for  appellee.  It  is  well  set- 
tled in  this  state  that  the  owner  of  a  lot 
abutting  on  a  street  Is  also  tbe  owner  of  the 
fee  and  entitled  to  tbe  use  of  such  street  to 
tbe  center  thereof,  subject  to  tbe  right  of  the 
public  to  use  the  same  as  a  street.  Haslett 
V.  Railroad  Co.,  7  Ind.  App.  603,  34  N.  B. 
846,  and  cases  cited.  This  right  of  the  land- 
owner to  use  that  part  of  the  lot  occupied  by 
the  street  Is  subject  to  tbe  easement  of  tbe 
public,  and  he  has  no  right  to  make  any  use 
of  it  that  will  Interfeve  with  the  safe  use 
thereof  by  the  general  public.  The  city  is 
bound  to  keep  its  streets  and  sidewalks  In  a 
reasonably  safe  condition  for  travel  (Trout  v. 
City  of  Elkhart,  12  Ind.  App.  343,  39  N.  B. 
1048;  City  of  Huntlngbnrg  v.  First,  14  Ind. 
App.  — ,  43  N.  B.  17);  and  the  property 
owner  has  no  right  to  make  said  street  or 
sidewalk  unsafe  for  use  by  the  public.    Wben 


he  assumes  to  make  use  of  Ms  property  to 
conjunction  with  the  public's  right  to  use  it 
also,  he  must  keep  and  leave  It  in  such  condi- 
tion as  to  be  reasonably  safe  for  travel.  If 
be  is  negligent,  and  makes  pitfalls  or  places 
obstructions  therein,  and  travelers  using  tbe 
street,  and  exercising  due  care,  are  injuied 
by  reason  of  such  obstructions  or  pitfalls,  he 
must  answer  therefor  in  damages.  The  ease- 
ment of  the  public  is  paramount  to  the  land- 
owner's right  to  use  that  part  of  his  lot  cov- 
ered by  the  street,  and  his  right  to  use  It  is 
subservient  to  the  public's  right  to  pass  over 
it  In  a  number  of  states  It  has  been  held 
that  tbe  abutting  lot  owner  has  no  ownership 
in  or  to  the  fee  of  the  street,  and,  following 
those  holdings,  it  has  been  held  that  anything 
done  by  tbe  lot  owner  to  tbe  street  which  In 
any  way  detracted  from  its  safety  was  a  nui- 
sance, and  any  damage  arising  therefrom 
would  entitle  the  Injured  party  to  exact  dam- 
ages from  him,  and  that  it  was  no  defense 
that  he  bad  exercised  the  utmost  care,  and 
made  the  street  reasonably  safe.  The  basis 
of  such  holdings  rests  upon  the  tact  that  the 
lot  owner  had  no  right  to  use  the  street  ex- 
cept as  tbe  general  public  used  it,  and  that 
if  he  did  moke  use  of  it  In  a  way  different 
from  tbe  maimer  intended,  as  a  public  high- 
way, be  created  a  nuisance,  and  was  liable 
for  tbe  consequences.  Of  course.  If  the  lot 
owner  has  no  right  to  use  the  street  except  as 
a  thoroughfare,  bis  use  of  it  for  any  other 
purpose  would  be  a  nuisance,  which.  If  In- 
Jury  arose  therefrom,  would  furnish  ground 
for  a  private  action,  without  regard  to  the 
questlott  of  negligence  on  bis  part  in  his 
manner  of  using  it  or  the  condition  In  which 
be  left  It  When  a  party  does  that  which  Is 
in  itself  wrongful,  the  manner  in  which  it 
was  done,  whether  with  the  utmost  care  or 
not  is  Immaterial;  for  his  liability  does  not 
depend  upon  his  negligence,  but  upon  his 
right  to  do  tbe  thing  at  all.  But  when  be 
has  a  right  to  do  a  thing,  no  liability  at- 
taches to  him  unless  be  was  negligent  in  do- 
ing it 

The  verdict  of  the  Jury  contains  a  finding 
tbat  the  coal  vault  under  the  sidewalk  and 
tbe  cover  of  tbe  coal  hole  into  which  appellee 
fell  were  at  that  time  tbe  property  of  the  ap- 
pellant; that  the  cover  was  not  securely  fas- 
tened upon  the  coal  hole,  but  had  been  per- 
mitted by  the  appellant  to  remain  on  tbe  coal 
hole  without  being  securely  fastened.  If  the 
appellant  is  to  be  adjudged  guilty  of  negli- 
gence, the  Inference  must  arise  from  the  fact 
tbat  he  owned  the  coal  hole  and  cover;  that 
the  cover  was  not  securely  fastened, -to  keep 
it  from  slipping,  and  because  he  had  permit- 
ted it  to  be  in  that  condition.  "Negligence, 
whether  on  the  part  of  the  plaintiff  or  of  the 
defendant  may  be  defined  as  the  want  of 
ordinary  or  reasonable  care  in  respect  of  tbat 
which  it  is  the  duty  of  the  party  to  do  or  to 
leave  undone"    Busw.  Pera.  Isj.  i  81.   All 
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negligent  acts  or  omissions  of  a  party  will 
not  attach  to  him  a  liability,  bnt  only  those 
which  embraoe  the  infringement  of  some 
right  of  others.  As  said  by  Hackney,  J.,  in 
Faris  ▼.  Hoberg,  134  IndL  269,  33  N.  E.  1028: 
"In  every  case  Inrolylng  negligence,  there  are 
necessarily  three  elements  essential  to  Its  ex- 
istence: (1)  The  existence  of  a  duty  on  the 
part  of  the  defendant  to  protect  the  plaintiff 
from  the  Injury  of  which  he  complains;  (2) 
a  failure  by  the  defendant  to  perform  that 
duty;  (3)  an  injury  to  the  plaintiff  from  such 
failure  of  the  defendant  When  these  de- 
ments are  brought  together,  they  unitedly 
constitute  actionable  negligence.  The  absence 
of  any  one  of  these  elements  renders  a  com- 
plaint bad  or  the  evidence  insufficient"  Let 
us  apply  this  rule  to  the  facts  found,  relative 
to  the  appellant  The  duty  of  the  appellant 
was,  if  he  used  the  sidewalk  at  all,  to  do  so 
having  due  regard  to  the  prior  or  paramount 
right  of  the  public  to  use  it  as  a  passageway. 
But  the  Jury  did  not  find  either  that  the  ap- 
pellant put  the  coal  hole  or  cover  In  the  side- 
walk or  that  he  used  them.  It  is  true  the 
jury  find  that  he  owned  them,  but  that  may 
all  be  true,— because,  inasmuch  as  he  owns 
the  fee  of  the  street,  he  owns  all  that  is  per- 
manent upon  It— and  yet  he  may  not  be  an- 
swerable for  what  has  been  placed  there. 
His  ownership  in  the  fee  of  the  street  and  all 
that  is  permanently  attached  thereto  is  ab- 
solute, the  only  adverse  right  being  that  of 
the  public  to  pass  over  it  If  he  did  not 
place  the  coal  bole  or  cover  in  the  sidewalk, 
and  did  not  use  them  or  claim  the  right  to 
TT^i^iTitiiin  them  there,  it  is  difficult  to  see  how 
be  should  be  answerable  for  their  being  there. 
If  they  were  placed  there  by  others  without 
his  authorlty.permission,  or  acquiescence,  and, 
after  being  placed  there,  he  did  not  assume 
control  over  or  daim  any  right  to  their  use,  or 
to  maintain  them  there,  he  was  under  no 
obligation  to  look  after  them,  or  see  that 
they  were  reasonably  safe.  Again,  while  the 
facts  found  show  that  the  cover  was  not  so 
securely  fastened  that  it  would  not  slip,  yet 
there  are  no  facta  found  to  show  that  it  was 
not  reasonably  safe,  although  not  securely 
fastened.  If  the  dnty  rested  upon  appellant 
to  see  that  his  sidewalk  was  absolutely  safe 
for  use  by  pedestrians,  then  a  mere  finding 


that  an  injury  resulted  on  account  of  a  de- 
fect therein  would  make  him  liable;  bnt  that 
is  not  the  law  In  this  state.  Neither  the  dty 
nor  the  ptapeTty  owner  guaranties  the  abso- 
lute sallety  of  the  sidewalk.  They  both.  In 
the  exercise  of  their  rights,  simply  under- 
take to  see  that  it  is  reasonably  safe  for  use, 
and  that  injury  does  not  resnlt  from  thdr 
negligent  acts  or  omissions.  And,  In  an  ac- 
tion brought  by  one  Injured  by  reason  of  a 
defect  in  a  street  or  sidewalk,  the  duty  rests 
upon  him  to  prove  that  the  defendant  was 
guilty  of  n^Ugenoe.  Without  a  finding  that 
the  appellant  placed  the  coal  hole  and  cover 
in  the  sidewalk,  or  that  he  used  and  main- 
tained them,  or  that  he  knew  that  the  cov«r 
would  slip,  or  facts  showing  the  length  of 
time  it  had  remained  in  that  condition,  so 
that  the  inference  of  knowledge  would  at> 
tach,  thete  is  nothing  from  which  to  infer 
negligence  on  his  part 

The  jury  find  that  the  appellee,  while  pass- 
ing along  and  over  the  sidewalk,  "exercising 
due  and  proper  care,  stepped  upon  the  cover," 
and  It  slipped  off,  and  she  fell  with  one  limb 
in  the  coal  hole.  No  facts  are  found  as  to 
the  manner  in  which  she  was  walking,  or 
what  precautions  she  took  to  avoid  being  In- 
jured. Findings  that  a  party  used  due  dili- 
gence, that  he  exercised  ordinary  care  tmder 
the  circnmstances,  or  that  he  was  not  gruilty 
of  contrlbntory  negligence,  are  all  inSerences 
to  be  drawn  from  the  facts  found;  whether 
inferences  of  law  or  of  fact  we  need  not 
now  detomine.  If  inHerences  of  fact  u 
seems  to  be  the  intimation  in  the  case  of 
Railroad  Co.  v.  Grames,  136  Ind.  39,  34  N.  B. 
714,  it  was  proper  for  the  jury  to  so  find; 
but  the  finding  of  such  an  Inference  Is  of  no 
value,  and  cannot  be  considered,  unless  the 
facts  from  which  the  Inference  is  drawn  are 
also  found.  Walknp  t.  May,  9  Ind.  App. 
409,  86  N.  B.  917.  At  most  the  finding  that 
appellee  was  "exercising  due  and  proper  care" 
is  bnt  an  Inferenoe,  and,  no  facts  having 
been  found  from  which  snch  an  inf^ence 
could  be  drawn,  we  must  disr^ard  it  The 
judgment  is  reversed, .  with  Instructions  to 
grant  appellee  a  new  trial.  If  asked  for  wltblD 
90  days;  otherwise,  that  the  court  render 
judgment  on  the  verdict  in  favor  of  the  ap- 
pellant 
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SHUMAN  T.  COIXIS  et  »1. 

(Supreme  Court  of  Indiana.     March  25,  1896.) 

Appbal  Takbx  in  Vaoatios— Pabtibb. 

On  an  appeal  taken  in  vacation,  all  pai> 

ties  against  wliom  judgment  was  rendered  must 

be  made  co-appellants. 

Appeal  from  circuit  court,  MadlBOn  counl^; 
Alfred  Ellison,  Judge. 

Action  by  Frank  Colllii  against  Mary  F. 
Shuman  and  another.  Judgment  for  plain- 
tiff, and  defendant  Shuman  appeals.  Appeal 
dismissed. 

J.  C.  Shuman,  for  appellant  Dlven  &  Mo> 
Mahan,  for  appellees. 

MONKS,  J.  Appellee  Collls  brought  this 
action  against  appellant  and  appellee  James 
Etchlson,  sheriff  of  Madison  county,  to  en- 
join said  sheriff  from  selling  the  real  estate 
of  appellee  Collis  on  an  execution  Issued  on  a 
Judgment  In  favor  of  appellant  against  said 
Collis.  A  Judgment  was  rendered  in  the 
court  below  enjoining  appellant  and  Etchi- 
son,  as  such  sheriff,  from  selling  said  real 
estate,  or  any  part  thereof. 

It  Is  well  settled  tbat  all  parties  against 
whom  Judgment  is  rendered  In  the  court  be- 
low must,  in  all  vacation  appeals,  be  made 
appellants  in  this  court,  or  the  appeal  will 
be  dismissed  for  want  of  Jurisdiction.  Rev. 
St  1881,  !  C35  (Rev.  St  1894,  §  64T);  Denlie- 
Walter  ▼.  Leoper  and.  Sup.)  42  N,  B.  358, 
and  cases  cited;  Railway  Co.  v.  St  Clair,  Id. 
214.  Tbore  can  be  but  one  appeal  from  the 
same  Judgment  and,  when  the  same  is  not  a 
tei-m-time  appeal,  all  parties  entitled  to  ap- 
peal must  be  Joined  as  coappellants.  Denke- 
Walter  v.  Leoper,  supra,  and  cases  cited. 

Final  Judgment  was  rendered  in  this  case 
October  9,  1893,  and  the  appeal  was  perfect- 
ed October  8,  1894.  The  appeal,  therefore, 
is  not  a  term-time  appeal,  and  Is  not  govern- 
ed by  the  provisions  of  the  act  approved 
March  9,  1895  (Acts  1895,  p.  179).  James 
Etchlson  was  a  Joint  Judgment  defendant 
vrith  appellant  In  the  court  below,  and  should 
have  been  made  an  appellant  in  this  court 
This  has  not  been  done,  and  the  appeal  must 
therefore  be  dismissed.  The  appeal  Is  dis- 
missed. 


044  InO.  123) 

MILLER  V.  TERREJ  HAUTE  &  L  R.  CO. 
(Supreme  Court  of  Indiana.     March  24,  hSOe.) 
Railway  Crossinos— Collisions— (^ntribdtobt 

NSSLIOBMCK— FaILDHB  TO  OlTS   iSTAT- 
UTORT    BieSAI. 

Where  plaintlS,  who  approadied  a  mil- 
way  crossinR  along  a  highway  which  ran  parallel 
with  the  railway  track,  and  from  which  the  ap- 
proaching train  was  visible  at  the  distance  of  SOb 
feet  from  any  point  on  the  highway  within  200 
feet  of  the  crossing,  failed  to  look  for  the  train  at 
any  time  before  attempting  to  cross  the  track,  as 
a  matter  of  law  he  cannot  recover  for  injuries 
received  in  a  colliEJon,  though  the  defendant  rail- 
way company  failed  to  give  the  signal  of  its  ap- 
proach required  by  statute. 

T.43N.E.no.4 — 17 


Appeal  from  superior  coUrt  Marlon  county; 
0.  A.  Dryer,  Special  Judge. 

Action  by  Albert  J.  Miller  against  the  Terrs 
Haute  &  Indianapolis  Railroad  Company. 
There  was  a  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

Claypool  &  Claypool,  for  appellant  MiBez; 
Winter  &  Elam,  for  appellee. 

HACKNEY,  O.  J.  The  appellant  sustained 
personal  injuries  at  a  crossing  of  a  highway 
and  the  appellee's  road,  five  miles  west  of 
Indianapolis.  He  bad  driven  west  over  the 
dosslog  an  hour  or  two  before,  and  was  re- 
turning east  when  one  of  appellee's  freight . 
trains  ran  upon  his  conveyance,  and  caused 
said  injuries.  The  crossing  was  approached 
by  the  appellant  over  the  highway  upon  a 
line  running  directly  east  while  the  train  ap- 
proached it  upon  a  line  bearing  slightly  nortk 
from  an  easterly  course.  He  and  bis  com- 
paaion  conversed  together  without  looking  or 
listening  for  the  approach  of  a  train,  and  un- 
mindful of  the  presence  of  the  crossing,  until 
the  noise  of  the  train  and  the  crash  of  the  col- 
lision came  simultaneously  upon  them.  Tha 
course  of  the  train  varied  so  slightly  from 
that  of  the  appellant  that  It  came  upon  him 
but  a  little  to  the  right  from  the  rear  of  his 
vehicle.  For  the  distance  of  at  least  800  feet 
west  of  the  crossing,  the  railway  and  tha 
train  could  have  been  seen  from  the  highway 
at  any  point  thereon  within  several  hundred 
feet  of  the  crossing.  The  evidence  would 
probably  have  supported  a  finding  that  the 
appellee  was  negligent  in  failing  to  sound  the 
whistle  and  ring  the  bell,  as  required  by  the 
statute.  Rev.  St  1894,  §  5307  (Rev.  St  1881, 
(  4020);  Acts  1879,  p.  173.  The  court  having 
instructed  the  jury  to  return  their  verdict  in 
favor  of  the  appellee,  the  only  question  pre- 
sented by  the  record  and  argument  of  coun- 
sel is  upon  the  nonexistence  of  contributory 
negligence. 

That  it  is  the  general  rule  that  no  recovery 
may  be  had  for  an  injury  from  negligence, 
where  the  injured  party,  by  his  own  negli- 
gence, has  contributed  to  the  injury,  is  not 
questioned.  Nor  is  the  application  of  that 
rule  in  this  case  directly  questioned,  though 
the  insistence  of  the  appellant's  learned  coun- 
sel implies,  necessarily,  we  think,  that  the 
rule  has  no  application  where  the  Injury  re- 
sults from  a  failure  to  give  the  statutory 
signals  of  approach  to  highway  crossings.  The 
argument  Is  that,  since  the  statute  requires 
the  signals,  the  traveler  may  pursue  his  way, 
relying  upon  the  railway  company  to  comply 
with  the  requirement  In  support  of  this  ar> 
gument  counsel  cite  Railway  Co.  v.  Martin,  83 
Ind.  470,  where  this  court  said:  'The  court 
is  bound  to  take  notice  of  this  law.  Th« 
plaintiff  bad  a  right  to  believe  the  defendant 
would  obey  It"  And  they  cite,  also,  the  case 
of  Railway  Co.  t.  Harrington,  131  Ind.  426,  30 
N.  E.  37,  where  this  court  said:  "In  the  ab- 
sence  of  some  evidenoe  to  the  contrary,  wa 


Digitized  by 


Google 


258 


NORTHEASTBKN  REFORTBB,  YdL  48. 


(Il»L 


tblnk  the  appeUee  had  the  right  to  presume 
that  the  appellant  would  obey  the  city  ordi- 
nance, and  would  not  run  Its  trains  at  a 
greater  r&te  of  speed  than  torn  miles  an  hoar 
stt  the  point  where  the  injury  occurred;  and, 
while  the  wrongful  conduct  of  the  appellant  in 
this  regard  would  not  excuse  her  from  the 
exercise  of  reasonable  care,  yet,  in  determin- 
ing whether  she  did  use  such  care,  her  conduct 
is  to  be  judged  in  the  light  of  such  presump- 
tion. If,  when  she  looked  to  the  north  400 
feet,  and  saw  no  train,  she  knew  that  she 
could  cross  the  tracks  in  safety  before  a  train 
running  at  the  speed  fixed  by  the  city  ordi- 
nance could  reach  her  from  that  direction.  It 
would  be  a  harsh  rule  which  would  adjudge 
her  guilty  of  negligence  because  she  was 
struck  by  a  train  moving  nearly  Ave  times  as 
fast  as  the  sx>eed  fixed  by  the  ordinance  of 
the  dty,  which  she  had  a  right  to  presume 
the  appellant  would  obey."  In  the  first  of  the 
cases  so  cited,  the  train  approached  the  high- 
way crossing  through  a  cut  40  rods  long,  and 
varying  in  depth  from  8  to  12  feet,  and  a 
view  uf  it  from  the  highway  was  obstructed 
until  the  traveler  came  near  the  track.  Al- 
though the  plaintiff  in  that  case  looked  for  the 
train,  he  did  not  see  It  until  his  team  came 
within  2  feet  of  the  track,  and  when  it  was 
within  10  rods  of  the  crossing,  and  running 
at  the  rate  of  25  miles  per  hour.  Bither  case 
is  distinguishable  from  the  present  in  the  fact 
that  some  care  was  exercised  by  the  injured 
party,  and  there  were  attending  conditions 
and  drcumstances  which  rendered  such  care 
more  or  less  unavailing,  while,  in  the  present 
case,  there  was  no  care  on  the  part  of  the  ap- 
pellant, and  the  situation  was  such  that  slight 
care  would  have  enabled  him  to  avoid  the  col- 
lision. In  Railway  Co.  v.  Howard,  124  Ind. 
280,  24  N.  E.  892,  It  was  said  of  the  Martin 
Case  that  it  "is  not  In  harmony  with  the 
earlier  cases,  and  is  out  of  line  with  those 
more  recent,"  etc.  This  criticism  was  In  re- 
lation to  the  question  of  contributory  negli- 
gence, and  was  certainly  Intended  to  deny  the 
correctness  of  the  contention  that  a  reliance 
upon  the  duty  of  the  railway  company  to  give 
the  signals  required  by  law  would  excuse  the 
traveler  upon  the  highway  from  the  duty  to 
look  and  listen  for  trains  before  going  upon 
the  crossing.  There  may  be  some  doubt  as 
to  the  entire  justice  and  propriety  of  the 
criticism,  since  the  instruction  in  question  in 
the  Howard  Case  was  given  upon  the  theory 
that  the  plaintiflT  was  required  to  prove  that 
she  was  "without  fault  or  negligence  on  her 
part,"  and  it  could  not,  therefore,  become  a 
proper  inquiry  as  to  the  force  of  a  simple  re- 
liance upon  a  proper  discharge  of  the  com- 
pany's duty  to  give  signals.  When  the  Mar- 
tin Case  was  decided,  the  act  requiring  par- 
ticular signals  was  new,  and,  while  the  deci- 
sion was  not  in  exact  harmony  with  the  ear- 
lier cases,  tibat  was  because  of  the  then  new 
statute,  and  not  because  the  traveler  upon  the 
highway  had  been  released  of  all  care  in  go- 
ing upon  a  crossing.    We  do  not  understand 


the  Martin  Case  or  the  Harrington  Case, 
supra,  to  hold  that  one  using  a  highway  at 
the  crossing  of  a  railway  may  do  so  without 
any  care  for  his  own  safety  or  the  safety  of 
those  using  the  railway,  or  that  he  may  re- 
pose a  blind  confidence  in  receiving  the  wam^ 
ing  signals  required  to  l>e  given  by  locomotive 
engineers,  and  pursue  his  course  without  look- 
ing or  listening  for  the  approach  of  trains. 

We  have  no  reason  to  doubt  the  soundness 
of  the  rule  bi  the  Harrington  Case,  nor  that 
of  the  Martin  Case,  so  far  as  it  announced  the 
right  of  the  traveler  to  believe  that  the  rail- 
way company  would  obey  the  law.  But  that 
is  not  all  of  the  question.  The  inquiry  now 
before  us  is  this,  does  the  btatute,  which  re- 
quires certain  signals  by  the  railway  com- 
pany, relieve  one  crossing  the  track  upon  a 
highway  from  all  care?  The  omission  of  the 
duty  by  the  company  is  negligence,  and,  if  In- 
Jury  results  proximately  from  that  negligence, 
there  may  be  a  recovery,  if  the  party  Injured 
has  not,  by  his  own  negligence,  contributed 
to  his  injury.  This  doctrine  has  been  declared 
and  adhered  to  many  times  by  this  court.  See 
Oleson  v.  Railroad  Co.  (Ind.  Sup.)  42  N.  E. 
736;  Railroad  Co.  v.  Duncan,  Id.  37,  and 
many  cases  cited  in  each.  In  the  same  cases, 
we  have  adhered  to  the  rule  that  it  was  con- 
tributory negligence  for  one  to  go  upon  a  rail- 
way crossing  without  looking  or  listening  tot 
the  approach  of  trains.  If  the  only  question 
as  to  such  contributory  negligence  were  the 
safety  of  the  i)eTson  crossiug  the  railway, 
there  Is  good  reason  to  favor  the  rule  Just 
stated.  The  railway  is  entitled  to  precedence 
In  the  use  of  the  crossing.  The  great  weight 
and  momentum  of  Its  moving  trains  render  it 
impracticable  to  run  at  a  low  rate  of  speed, 
or  to  stop  at  highway  crosdngs  for  the  safety 
of  travelers.  And  the  known  danger  from  col- 
lision with  passing  trains  suggests  the  im- 
portance as  well  as  the  necessity  for  care, 
not  only  by  the  company,  but  by  the  traveler. 
There  are  other  Interests,  however,  which  add 
to  the  demand  for  this  care.  That  portion  of 
the  traveling  public  using  the  railways  would 
meet  with  Increased  hazards  If  those  using 
the  highways  might  do  so  without  care  as  to 
the  approach  of  trains.  The  collision  at  the 
crossing  often  results  in  the  loss  of  life  to 
those  upon  the  trains,  and  as  frequently  do 
shippers  suffer  from  the  delays  or  losses  of 
property  resulting  from  such  collisions.  Cer- 
tainly, the  enactment  of  a  statute  definini; 
the  degree  of  care  to  be  exercised  by  railway 
companies  alone  should  not  be  construed  to 
relieve  the  traveler  upon  the  highway  from 
the  care  which,  in  the  absence  of  the  statute, 
he  would  owe  to  himself,  to  those  traveling  or 
shipping  upon  the  railways,  and  to  the  rail- 
way companlea  Nothing  in  the  terms  of  our 
statute  suggests  an  intention  on  the  part  of 
the  legislature  to  lessen  the  dnties  of  those 
crossing  railways. 

In  note  4,  p.  34,  4  Am.  &  Eng.  Enc.  Law.  it 
Is  said,  quoting  from  Langan  y.  Railway  Co.. 
72  Mo.  392:     "Contributory  negligence  Is  not 
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bnpntaUe  to  a  iwnon  for  fiilllng  to  look  ont 
for  danger,  when,  under  the  surrounding  clr- 
cmnstances,  the  person  sought  to  be  charged 
with  it  bad  no  reason  to  suspect  that  danger 
•was  to  be  apprehended."  It  is  there  further 
■aid*.  "It  Is  also  somewhat  loosely  said  that 
a  person  Is  not  chargeable  with  contributory 
negligence  In  falling  to  anticipate  the  fanlt  or 
negligence  of  another  [citing  authorities],  and 
that  one  person  has  a  right  to  rely  upon  the 
presumption  that  another  will  act  with  due 
care  [citing  many  cases]."  But  these  cases  do 
not  have  the  meaning  that  Is  Imputed  to  them 
by  the  rnle  as  stated.  They  hold  either  (1) 
the  doctrine  of  the  text,  that  It  Is  not  con- 
tributory negligence  not  to  look  out  for  dan- 
ger when  there  Is  no  reason  to  apprehend 
any,  or  (2)  that  a  mere  failure  to  anticipate 
the  negligence  or  wrongdoing  of  another  Is 
not  contributory  negligence,  when  It  does  not 
amount  to  a  want  of  ordinary  care,  or  Is  only 
a  remote  cause  or  the  mere  condition  of  the 
injury.  And  so  the  rule  Is  understood  by  Mr. 
Beach.  Beach,  Contrlb.  Neg.  (13.  In  some 
lines  of  employment,  and  under  certain  cir- 
cumstances, the  rules  quoted  would  excuse  a 
Kllance  upon  the  discharge  of  another's  duty; 
bat  It  has  been  firmly  settled  by  the  cases 
cited  from  this  state  that  one  using  a  highway 
at  the  crossing  of  a  railway  must  so  far  an' 
ticlpate  danger,  from  the  mere  presence  of  a 
railway,  as  to  make  It  a  part  of  bis  duty  to 
look  and  listen  before  he  goes  upon  the  cross- 
ing. The  rule  thus  settled  we  believe  to  be 
In  the  Interest  of  the  traveler  upon  the  high- 
way, of  the  passenger  and  shipper  upon  the 
railway,  and  of  the  railway  company,  and,  so 
believing,  we  would  not  seek  to  break  the 
force  of  our  many  decisions;  much  less  to 
orertum  them,  as  appellant  aslis.  The  Judg- 
ment of  the  lower  court  Is  affirmed. 


(116  lad.  322) 

CITIZENS'   NAT.   BANK   OF   ATTICA  t. 
JUDlr  et  aL* 

(Supreme  Court  of  Indiana.     March  24,  1896.) 

MORTO AOBS  —  RErORMATION  —  MUTDAL  MlSTAEI  — 
COKSIDERATION— LaCBBS — UeMAUD— FrNDISQS. 

1.  A  pre-existing  debt  is  suffident  considera- 
tion for  a  mortgage  to  entitle  the  mortgagee  to 
correction  of  a  mutual  mistake  therein,  as  against 
the  mortgagor  and  a  subsequent  purchaser  with 
notice. 

2.  Where  a  cross  complaint  asks,  not  only 
for  reformation  of  mortgage,  bnt  for  toredosure 
thereof,  prior  demand  for  tbe  reformation  is  not 
necessary. 

3.  A  delay  of  11  months  in  asking  for  ref- 
ormation of  a  m-irtgage  for  mntoal  mistake  Is 
not  such  laches  as  will  bar  the  right,  as  against 
a  Bubseqaent  mortgagee  with  knowledge  of  the 
mistake. 

4.  Where,  wtthont  any  previous  agreement, 
»  creditor  prepared  a  mortgsce,  including  part 
only  of  the  debtor's  lands,  and  tbe  debtor  ex- 
ecuted it,  reformation  titereo^  on  the  ground  of 
mutual  mistake,  lo  indnde  the  remainder  of  the 
land,  cannot  be  had,  though  each  Intended  that 
It  should  indnde  all  the  land,  and  believed  that 
It  did,  neither  having  Icnowledge  ot  the  intent 
«r  belief  of  the  other. 


5.  A  special  finding,  tn  a  suit  to  reform  a 
mortgage  so  as  to  Include  therein  land  omitted 
by  mutual  mistake,  that  tbe  parties  to  the  mort-. 
gage  intended  tc  include  therein  5C5  acres  in  two 
sections  and  40  acres  in  another  section,  is  part- 
ly outside  the  i8fi.e8, — the  complaint  having  al- 
leged nothing  as  to  the  40  acres,  and  only  that 
tbe  parties  intended  to  include  in  the  mortgage 
S25  acres  in  the  other  two  sections, — and  to  that 
extent  is  a  nullity. 

Appeal  from  drcnit  conrt,  Warren  coimty; 
J.  M.  Babb,  Judge. 

Action  by  the  Citizens'  National  Bank  of  Xt-. 
tica,  Ind.,  against  Melville  A.  Judy  and  oth- 
ers. From  the  judgment  in  favor, of  part  of 
the  defendants  on  cross  complaints,  plaintiff 
appeals,    Reversed  in  part.. 

O.  v.  McAdams,  for  appellant  J.  Frank 
Banley,  fbr  appellees. 

MONKS,  J.  Appellant  brought  this  action 
to  foreclose  a  mortgage  given  It  by  appellee 
MelvUle  A.  Judy.  Appellee  Elizabeth  Judy 
filed  a  cross  complaint  to  foreclose  a  mortgage 
executed  to  her  by  said  Melville  A.  Appellee 
the  Central  State  Bank  of  West  Lebanon  filed 
a  cross  coipplalnt,  askhig  the  correction  of  a 
mistake  In  a  mortgage  executed  to  It  by  said 
Melville  A.  Judy,  and  for  a  foreclosure  of  the 
same  as  corrected.  After  Issues  Joined,  th4 
cause  was  tried  by  the  court,  and  by  request 
of  appellant  a  special  finding  of  facts  was 
made,  and  four  conclusions  of  law  stated 
thereon,  and  at  the  proper  time  appellant  ex- 
cepted separately  and  severally  to  the  first, 
second,  and  third  conclusions  of  law.  Judg- 
ment was  rendered  by  the  court  in  accordance 
with  the  finding  of  facts  and  conclusions  of 
law.  Appellant  filed  a  motion  to  modify  the 
Judgment,  which  was  overruled.  The  errors 
assigned  by  appellant,  and  not  waived,  are: 
(1)  The  court  erred  in  each  of  its  conclusions 
of  law.  (2)  The  court  erred  In  overruling  ap- 
pellant's motion  to  modify  the  decree  and 
Judgment. 

The  special  finding  and  conclusions  of  law, 
80  far  as  necessary  to  the  decision  of  tbe  ques- 
tions presented,  are  as  follows:  "(1)  That  on 
the  15tb  day  of  September,  1890,  and  for  a 
long  time  prior  thereto,  the  defendant  Melville 
A.  Judy  had  been,  and  was  then,  the  owner 
In  fee  simple  of  the  following  described  real 
estate,  situate  in  Warren  county,  Ind.:  The 
north  one-half  of  section  23;  the  north  quarter 
of  section  24;  the  east  one-half  of  the  south- 
west quarter  of  section  24;  and  five  acres  off 
of  the  west  side  of  the  southwest  quarter  of 
the  southeast  quarter  of  section  24,— all  In 
township  22  north,  of  range  9  west.  Also,  an 
undivided  Interest  tn  the  northwest  quarter  of 
the  soiuthwest  quarter  of  section  20,  in  town- 
ship 22  north,  of  range  8  west.  (2)  That,  on 
the  15th  day  of  September,  1890,  the  defend- 
ant Melville  A.  Judy  was  indebted  to  tbe  de- 
fendant the  Central  State  Bank  of  West  Leb 
anon,  Ind.,  In  tbe  sum  of  $3,200,  evidenced  by 
his  note,  then  past  due.  That,  bn  said  date, 
said  Melville  A.  Judy  executed  to  tbe  Central 
State  Bank  aforesaid  a  note  for  the  sum  oi 
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13,200,  to  become  due  90  days  thereafter,  to- 
gether with  interest  thereon  at  8  per  cent, 
after  maturity,  and  waiving  relief  from  valu- 
ation and  appraisement  laws,  and  providing 
for  10  per  cent,  attorney's  fees;  and,  in  con- 
sideration thereof,  the  old  note  was  delivered 
to  him,  and  the  time  of  payment  of  such  debt 
thereby  extended,^sald  new  note  being  the 
note  sued  ui>on  by  the  cross  complainant  the 
Central  State  Bank  of  West  Lebanon,  Ind. 
That,  on  the  14th  day  of  November,  1890,  tbe 
said  Melville  A.  Judy  was  Indebted  to  tbe 
Central  State  Bank  of  West  Lebanon,  Ind.,  In 
the  further  sum  of  $6,682.20,  evidenced  by  his 
note  to  such  bank,  then  past  due.  That  on 
said  date,  the  said  Melville  A.  Judy  executed 
to  such  bank  his  promissory  note  for  said 
sum,  to  become  due  six  months  thereafter,  to- 
gether with  8  per  cent  Interest  thereon  after 
maturity,  and  providing  for  10  per  cent  at- 
torney's fees,  waiving  relief  from  valuation 
and  appraisement  laws;  and,  in  consideration 
of  execution  of  such  note,  the  said  old  note 
was  surrendered  by  such  bank,  and  tbe  time 
for  payment  of  such  debt  was  thereby  ex- 
tended for  a  period  of  six  months  from  said 
November  14,  1890,— said  new  note  being  the 
second  note  sued  upon  in  this  case  by  the 
cross  complainant  the  Central  State  Bank 
aforesaid.  That  there  is  now  due  on  said  two 
notes  sued  upon  by  the  Central  State  Bank  of 
West  Lebanon,  Ind.,  the  sum  of  $9,313.68 
principal  and  interest  and  the  sum  of  $931.36 
attorney's  fees,  making  a  total  indebtedness, 
on  account  of  sucb  notes,  in  the  sum  of  $10,- 
245.04.  (3)  That  on  the  17th  day  of  Novem- 
ber, 1890,  Frank  C.  Fleming,  the  acting  cash- 
ier of  the  Central  State  Bank  of  West  Leb- 
anon, Ind.,  prepared  a  real-estate  mortgage, 
securing  the  payment  of  the  notes  sued  upon 
in  this  cause  by  said  bank,  and  described  in 
second  finding  of  the  court  That  on  said 
date,  said  cashier,  with  a  notary  public,  went 
to  the  residence  oif  the  defendant,  Melville  A. 
Judy,  about  four  miles  In  the  country,  for  the 
purpose  of  having  such  mortgage  executed  by 
said  defendant  That  on  arriving  there,  the 
mortgage  was  tendered  to  said  defendant  and 
he  was  requested  by  such  cashier  to  execute 
the  same  for  the  purpose  of  securing  said 
notes.  That  after  said  defendant  bad  read 
and  examined  such  mortgage,  he  duly  execut- 
ed the  same  before  such  notary,  and  deliver- 
ed It  to  said  cashier.  That  such  mortgage 
contains  a  description  of  the  following  de- 
scribed real  estate,  situate  in  Warren  county, 
Ind.:  The  northwest  quarter  and  the  west 
one-half  of  the  northeast  quarter  of  section 
23;  also,  the  east  one-half  of  the  northwest 
quarter  and  the  southwest  quarter  of  the 
southwest  quarter  of  section  24,— all  in  town- 
ship 22  north,  of  range  9  west  The  court 
further  finds  that  such  mortgage  was  duly  re- 
corded in  the  recorder's  office  of  Warren  coun- 
ty, Ind.,  on  December  9, 1890.  The  court  fur- 
ther finds  that  there  was  no  agreement  be- 
tween the  Central  State  Bank  of  West  Leb- 
anon, Indt,  and  the  defendant  Melville  A. 


Judy  that  a  mortgage  should  be  given  by  him 
on  his  real  estate  to  secure  the  notes  sued  up' 
on  by  sucb  bank,  prior  to  the  execution  of  such 
mortage.  That,  at  the  time  such  mortgage 
was  executed,  there  was  no  agreement  be- 
tween said  bank  and  said  Judy  as  to  what 
lands  should  be  embraced  In  such  mortgage; 
and  that  at  no  time  prior  to  the  execution  of 
such  mortgage,  nor  at  any  time,  was  anything 
said  by  the  cashier  of  said  bank  or  said  Judy 
as  to  what  lands  Rhould  be  embraced  in  sucb 
mortgage.  That  th«  ■  cashier  of  said  bank, 
when  he  drafted  such  mortgage.  Intended  to 
embrace  therein  all  the  lands  then  owned  by 
defendant  Judy,  and  above  set  forth  in  the 
first  finding  of  the  court;  and  that  the  offi- 
cers of  said  bank  supposed  and  understood 
that  the  mortgage  so  executed  did  embrace 
all  sucb  lanOs  until  in  January,  1893,  when 
they  learned  that  a  mistake  had  been  made 
therein.  That  the  defendant  Judy,  at  the 
time  he  executed  such  mortgage,  supposed  the 
same  contained  a  description  of  all  the  real 
estate  as  above  set  forth  In  the  first  finding  of 
the  court  and  that  the  defendant  Judy  In- 
tended to  embrace  and  include  and  describe 
^  of  said  lands  In  such  mortgage.  •  •  • 
(5)  That  on  December  21,  1892,  the  defend- 
ant Melville  A.  Judy  was  Indebted  to  the  Cit- 
izens' National  Bank  of  Attica,  Ind.,  for  money 
borowed,  In  tbe  sum  of  more  than  $5,000,  evi- 
denced by  his  note  therefor,  then  past  due. 
That  such  debt  had  been  In  existence  for  a 
period  prior  to  September  15,  1800,  and  had 
been  renewed  from  time  to  time,  by  the  pay- 
ment of  Interest  and  tbe  execution  of  new 
notes.  That  on  said  December  21,  1892,  the 
defendant  Melville  A.  Judy  executed  to  tbe 
plaintiff  his  note  for  the  sum  of  $4,600,  to  be- 
come due  in  six  months  thereafter,  with  8  per 
cent  interest  thereon  after  maturity,  and  10 
per  cent,  attorney's  fees,  and  waiving  relief 
from  valuation  or  appraisement  laws.  That 
In  consideration  of  the  extension  of  tbe  time 
for  the  payment  of  that  portion  of  such  debt 
evidenced  by  sucb  new  note,  tbe  defendant 
Melville  A.  Judy  on  said  date  paid  to  the 
plalntlfF  tbe  residue  of  such  old  debt  then 
due,  and  executed  and  delivered  to  the  plaln- 
tlfF, for  the  pnrpose  of  securing  such  note  of 
$4,600  then  made,  a  mortgage  on  the  follow- 
ing described  real  estate,  situate  In  Wanen 
county,  Ind.:  The  east  one-half  of  the  north- 
east quarter  of  section  23;  the  northwest  quar- 
ter and  the  east  half  of  the  southwest  quarter; 
and  five  acres  off  of  the  west  side  of  the  south- 
west quarter  of  the  southeast  quarter  of  sec- 
tion 24,— all  in  township  22  north  of  range  9 
west.  Also,  his  Interest  In  the  northwest 
quarter  of  tte  southwest  quarter  of  section  20 
in  township  22  north  of  range  8  west.  That 
such  mortgage  was  duly  recorded  In  the  office 
of  the  county  recorder  of  Warren  county  on 
December  21, 1892.  That  the  renewal  note  so 
executed  on  December  21,  1802,  for  $4,500,  is 
the  note  sued  upon  by  the  plaintiff  In  this 
cause;  and  that  there  is  now  due  and  unpaid 
on  the  Sam^  tbe  sum  of  $4,782  principal  and 
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Interest,  and  ttie  further  stim  of  $478  attor- 
ney's fees,  making  a  total  Indebtedness  now 
due  on  sncli  note  of  $5,260.  («)  Tbat  tbe  Oen- 
tral  State  Bank  of  West  Lebanon,  Ind.,  In 
January,  1893,  acquired  notice  and  knowledge 
of  the  execution  and  delivery  by  MelvlUe 
A.  Judy  to  the  plalntlfF  of  the  mortgage  sued 
upon  by  the  plalntlfT  In  this  cause.  That  said 
defendant  the  Central  State  Bank  did  not,  at 
any  time  thereafter,  give  to  the  plaintiff  any 
notice  that  It  claimed  to  have  a  mortgage  on 
all  the  real  estate  of  the  defendant  Judy,  and 
did  not  at  any  time  take  any  steps  to  correct 
the  mistake  claimed  to  exist  In  Its  mortgage 
until  it  filed  Its  cross  complaint  In  this  cause 
on  December  27, 1883.    •    •    •" 

Conclusions  of  law:  "<!)  That  the  cross 
complainant  the  Central  State  Bank  of  West 
L^anon,  Ind.,  Is  entitled  to  judgment  against 
the  defendant  Judy  for  the  sum  of  $10,246.04. 
That  snch  cross  complainant  is  entitled,  as 
against  the  plalntlfT  and  all  the  defendants 
excepting  Elizabeth  Judy,  to  have  Its  mort- 
gage corrected  and  reformed,  and  that  the 
lien  of  the  mortgage  of  said  cross  complain- 
ant, when  reformed,  is  the  first  and  prior 
lien  upon  all  of  the  lands  described  In  the 
first  finding  Of  the  court,  excepting  the  east 
one-half  of  the  northeast  quarter  of  section 
23  and  the  west  one-half  of  the  northwest 
quarter  and  the  east  one-half  of  the  south- 
west quarter  of  section  24,  all  In  townsMp 
22  north,  of  range  9  west,  in  Warren  county, 
Ind.,  and  that  such  cross  complainant  is  enti- 
tled to  have  Its  mortgage  foreclosed  as  cor- 
rected. •  •  •  (3)  That  the  plalntUt,  the 
Citizens'  National  Bank  of  Attica,  Ind.,  Is  en- 
titled to  judgment  against  the  defendant  Mel- 
ville A.  Judy  for  the  sum  of  $5,260.  That 
the  lien  of  the  plaintiff's  mcHrtgage  Is  junior 
and  subsequent  to  the  Hen  of  the  mortgages 
executed  to  the  Central  State  Bank  and  Elis- 
abeth Judy  upon  the  lands  therein  described, 
after  the  mortgage  to  the  Central  State  Bank 
Is  reformed.  That  the  plaintiff  Is  entitled  to 
have  Its  mortgage  foreclosed." 

It  Is  settled  law  that,  when  It  appears  that, 
by  the  mutual  mistake  of  all  the  parties  to  a 
mortgage  as  to  a  matter  of  fact,  the  instru- 
ment does  not  exiMress  their  agreement,  a 
court  of  equity  wUI  reform  the  Instrument 
by  correcting  such  mistake.  Parish  v.  Oamp- 
lin,  189  Ind.  1,  87  N.  B,  fl07;  Walls  v.  State, 
140  Ind.  16,  38  N.  E.  177;  Board  v.  Owens, 
138  Ind.  183,  37  N.  E.  602;  Easter  v.  Severln, 
78  Ind.  540;  Sparta  School  Tp.  v.  Mendell, 
138  Ind.  188,  37  N.  B.  604;  Dutch  v.  Boyd, 
81  Ind.  146,  150,  and  cases  cited.  Such  mis- 
take may  not  only  be  corrected  against  the 
mortgagor,  but  against  subsequent  purchas- 
ers with  notice  of  the  facts,  and  against 
judgment  creditors  of  the  mortgagor  or  such 
purchasers  with  notice.  White  v.  Wilson, 
6  Blackf.  448,  and  authorities  cited;  Sample 
V.  Rowe,  24  Ind.  208,  215;  Busenbarke  v. 
Ramey,  63  Ind.  499,  501;  PIgart  v.  Haider- 
man,  75  Ind.  565,  568;  Boyd  v.  Anderson.  102 
Ind.  217.  220.  1  N.  B.  724.  and  cases  cited; 


Shirk  V,  Thomas,  121  Ind.  147,  150,  151,  22 
N.  E.  976;  auiesple  v.  Moon,  2  Johns.  Ch. 
685.  Appellant,  however.  Insists  that,  if  it 
was  a  purchaser  with  notice  of  the  claims  of 
the  appellee  bank,  yet  the  said  Central  State 
Bank  was  not  entitled  to  have  its  mortgage 
corrected  and  reformed,  for  the  reason  that 
It  was  given  for  a  pre-existing  debt.  The 
second  special  finding,  as  claimed  by  the  ai>- 
pellant,  shows  that  the  mortgage  was  given 
to  the  appellee  bank  to  secure  a  pre-existing 
debt,  and  for  no  other  consideration  what- 
ever. It  is  the  law  in  this  state  that  a  pre- 
existing debt  is  a  valid  conslderatioQ  for  a 
mortgage;  and  that  such  mortgage  can  be  en- 
forced. Wert  V.  Naylor,  93  Ind.  431,  433- 
.'435;  Le«thain  v.  MlUer,  85  Ind.  161,  163; 
Hewitt  V.  Powers,  84  Ind.  295,  297;  Babcock 
v.  Jordan,  24  Ind.  14;  Work  v.  Brayton,  6 
Ind.  396;  Shirk  v.  Thomas,  121  Ind.  147,  161, 
22  N.  B.  976;  Jones,  Chat.  Mortg.  |  81,  and 
cases  cited  in  note  5;  1  Cobbey,  Chat  Mortg. 
{  126.  A  pre-existing  debt,  however,  is  not 
such  a  consideratl(m  as  will  constitute  the 
mortgagee  a  bona  fide  purchaser,  in  the  sense 
to  cut  off  prior  equities;  but  it  is  a  valuable 
consideration,  in  the .  sense  that  It  will  sup- 
port a  mortgage  or  other  contract.  Hewitt 
V.  Powers,  supra;  Orb  v.  Ooapstick,  136  Ind. 
318,  317.  36  N.  B.  278;  Petry  v.  Ambrosher, 
100  Ind.  610,  612-515,  and  cases  cited;  Tar- 
kington  V.  Purvis,  128  Ind.  182,  188,  25  N.  E. 
879. 

It  seems  clear  that  any  consideration  that 
would  support  a  mortgage  would  be  suffl- 
clent  to  entitle  the  mortgagee  to  maintain  an 
action  to  correct  a  mutual  mistake  in  the 
same,  against  the  mortgagor  and  those  hold- 
ing under  him  as  purchasers  with  notice  and 
thdr  judgment  creditors.  Welton  v.  Ti«- 
zard,  15  Iowa,  495;  Rhodes  v.  Ontealt,  48  Mo. 
367;  Bracking  v.  Straat,  17  Mo.  App.  296, 
304;  Partridge  v.  Smith,  2  Blss.  183,  187, 
Fed.  Cas.  No.  10,787;  Baker  v.  Pj-att,  108 
Ind.  61,  9  N.  E.  112;  15  Am.  &  Eng.  Enc. 
Law,  681,  note  1;  1  Ping.  Chat  Mortg.  {  530. 
In  Welton  v.  Tizzard,  supra,  the  court  held 
that  a  mortgage  given  to  secure  a  pre-exist- 
ing debt,  and  supported  by  no  new  consid- 
eration, could  be  corrected  as  against  the 
mortgagor  and  subsequoit  judgment  cred- 
itors. The  court,  by  Dillon,  J.,  said:  "The 
plaintiff  is  confessedly  first  In  point  of  time. 
His  is  the  elder  right  The  debtor,  f<nr  a 
valid  consideration,  agreed  to  execute  a  mort- 
gage (for  the  deed  of  trust  may,  for  the  pur- 
poses of  this  suit,  and  for  convenience  sake, 
be  so  called)  on  lands  which  he  owned,  not 
on  lands  which  he  did  not  own;  that  is,  be 
agreed  and  undertook,  though  defectively,  in 
the  eyes  of  a  court  of  law,  to  bind  these 
lands  of  his,  to  set  them  apart  specifically, 
to  appropriate  them  to  the  plaintiff.  Now, 
in  equity,  he  did  thus  bind,  appropriate,  and 
set  them  apart  Therefore  in  equity,  which 
deems  as  done  that  which  the  party  agreed 
to  do,  the  plaintiff  has,  not  only  a  mortgage, 
but  a  mortgage  on  the  right  land,— on  the 


Digitized  by 


Google 


868 


NOETHKASTBrBN  RKPOBTBR,  Vol.  4a 


and. 


land  Intended.  In  equity,  the  plaintiff  did 
nnt,  as  contended,  simply  attempt  to  get  a 
lien,  bnt  he  actually  secured  a  lien  on  the 
parcels  designed  to  be  conveyed  to  blm,  and 
not  a  Hen  merely,  but  hia  rights  were  such 
that  he  would  be  regarded  by  the  decisions 
of  other  courts  In  the  light  of  a  purchaser. 
Porter  t.  Green,  4  Iowa,  571;  Seevers  t.  De- 
lashmutt,  11  Iowa,  174.  The  debtor  is  bound, 
in  conscience,  to  correct  the  mistake.  His 
obligation  to  correct  was  such  an  equity  as 
would  bind  bis  heirs,  voluntary  grantees,  or 
purchasers  with  notice.  Such  are  the  plaln- 
tllTs  rights.  Now,  the  defendant  Is  subse- 
quent In  point  of  time.  •  *  •  He  comes  In 
under  the  debtor;  that  Is,  under  one  who  In 
conscience  is  bound,  and  who  in  equity  would 
be  compelled,  to  rectify  the  error  In  the  an- 
tecedent conveyance."  Uhodee  v.  Outcalt, 
supra,  was  an  action  brought  by  a  mort- 
gagee, against  the  mortgagor  and  a  subse- 
quent purchaser  with  notice,  to  correct  a 
mistake  In  the  descriptive  part  of  a  mortgage 
given  to  secure  a  pre-existing  debt,  and  the 
conrt  held  that  such  mortgagee  was  entitled 
to  a  reformation  of  the  mortgage  against  the 
mortgagor  and  the  said  subsequent  purchaser 
with  notice.  This  case  was  followed  by 
Brockllng  ▼.  Straat,  supra.  In  Baker  v. 
Pyatt  supra,  this  court  held  that  equity  win 
not  Intervene  for  the  reformation  of  a  deed 
which  Is  purely  voluntary;  but  a  deed  by  a 
father  to  a  son,  in  consideration  of  services 
already  rendered  and  love  and  affection,  may 
be  reformed.  The  court,  by  Zollars,  J.,  said: 
"It  is  settled  that  equity  will  not  Intervene 
for  the  reformation  of  a  deed  which  is  purely 
vcduntary,  resting  upon  no  valuable  consid- 
eration whatever.  •  •  •  On  the  other 
hand,  if  there  Is  any  consideration,  no  differ- 
ence how  small,  supplemented  by  the  consid- 
eration of  love  and  attection,  a  mistake  in  a 
deed  may  be  reformed.  Mason  v.  Moulden, 
68  Ind.  1 .  In  that  case  the  consideration  was 
love  and  attection  and  one  dollar.  It  was 
said:  'Elizabeth  was  a  purchaser  for  a  val- 
uable consideration,  and  mere  Inadequacy  of 
consideration  Is  no  ground  for  withholding 
relief  by  way  of  reforming  the  deed  thus 
given  her.  What  she  bought,  and  what  her 
vendor  Intended  to  convey,  and  would,  but 
for  the  mistake,  have  conveyed.'  •  •  • 
Both  the  special  findings  of  facts  and  the  evi- 
dence show  that  the  services  rendered  by  ap- 
pellee to  his  father  were  a  part  of  the  consid- 
eration of  the  conveyance  to  him.  It  Is  found 
that  the  services  were  not  rendered  by  appel- 
lee with  a  view  to  any  particular  or  specified 
compensation  at  all,  other  than  that  the  fa- 
ther might  deem  proper.  •  •  •  The  fa- 
ther recognized  the  fact  that  appellee  was 
entitled  to  some  compensation  for  his  serv- 
ices, and  carried  that  recognition  Into  the 
deed,  and  made  the  services  a  part  of  the 
consideration  for  the  conveyance.  •  •  • 
There  was  a  mutual  mistake  of  the  parties, 
which  a  court  of  equity,  under  all  the  circum- 
stances of  the  case,  will  correct." 


The  case  last  quoted  from  certainly  settles 
the  proposition  that  a  pre-existing  debt  Is 
sufficient  consideration  to  entitie  the  grantee 
In  a  deed  to  correct  a  mutual  mistake  In  the 
same,  as  against  the  grantor  and  those  claim- 
ing imder  him  with  notice.  Comstock  ▼. 
Coon,  135  Ind.  640.  35  N.  B.  909,  fully  sus- 
tains the  same  doctrine.  Yet  this  court  held, 
in  Petry  v.  Ambrosher,  supia,  that  a  person 
who  receives  a  conveyance  of  real  estate  in 
payment  of  a  pre-existing  debt,  and  for  no 
other  consideration,  is  not  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  in  socb 
sense  as  to  be  entitied  to  defeat  a  vendor's 
lien  for  the  purchase  money  of  the  land. 
This  court,  by  Elliott,  J.,  sold:  "A  precedent 
debt  Is  a  consideration  sufficient  to  support  a 
contract  BoUng  v.  Howell,  93  Ind.  329,  331; 
Hewitt  T.  Powers,  84  Ind.  295.  It  Is  no^ 
however,  such  a  consideration  as  will  con- 
stitute a  person  a  bona  fide  purchaser  with 
rights  superior  to  the  unpaid  vendor  of  the 
land."  In  BoUng  v.  Howell,  supra,  this  court 
said:  "A  precedent  debt  is  unquestionably 
a  valuable  consideration  for  a  contract,  bnt 
not  such  a  consideration  as  will  make  a 
grantee  or  assignee  a  bona  fide  porcbaser 
against  prior  equities.  •  *  *  As  agrainst 
one  who  has  no  prior  equity,  a  precedent 
debt  will  support  a  contract  otherwise  valid." 
The  cases  cited  settle  the  proposition  that  it 
Is  not  necessary  that  one  be  a  bona  fide  pur- 
chaser, in  such  sense  as  will  cut  off  prior 
equities.  In  order  to  entitie  him  to  success- 
fully prosecute  an  action  to  correct  a  mutual 
mistake  In  a  wrltien  contract  It  must  be 
remembered  that  appellee  bank  does  not 
claim  to  be  a  bona  fide  purchaser  for  a  valu- 
able consideration,  and  thus  seek  to  cut  off 
the  prior  equities  of  any  one,  but  Is  attempt- 
ing to  correct  an  alleged  mutual  mistake  in 
a  mortgage  as  against  a  mortgagor  and  a 
subsequent  purchaser  with  notice.  It  fol- 
lows, from  what  we  have  said  and  the  ao- 
thorities  cited,  that  the  pre-existing  debt 
which  the  mortgage  to  appellee  bank  was  giv- 
en to  secure  was  sufficient  consideration  to 
entitie  said  appellee  to  a  correction  of  the 
alleged  mistake  In  said  mortgage,  as  against 
appellant,  U  the  case  were  otherwise  made 
out 

The  next  objection  urged  by  appellant  is 
stated  thus:  "It  Is  nowhere  shown  In  the 
findings  of  the  court  that  the  Central  State 
Bank  ever  demanded  a  correction  of  the  al- 
leged mistake  In  Its  mortgage,  and  that  such 
demand  was  met  by  a  refusal.  It  is  neces- 
sary, in  such  suits,  to  allege  a  demand  for 
and  a  refusal  to  correct  the  alleged  mistakSL 
It  Is  necessary  to  allege  these  things  hi  the 
bill."  Appellee  bank  was  not  bound  to  de- 
mand a  correction  or  reformation  of  the 
mortgage  before  filing  the  cross  complaint 
The  rule  Is  that,  when  the  only  relief  sought 
Is  the  reformation  of  deed  or  other  contract,  a 
previous  demand  la  essential,  but  where.  In  ad- 
dition to  the  reformation,  a  recovery  is  de- 
manded, no  prior  demand  Is  necessary.  Walla 
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T.  State,  supra;  Sparta  School  Tp.  t.  Men- 
deU,  138  Ind.,  at  page  195.  37  N.  E.  6M; 
Axtd  T.  Chase,  83  Ind.  546,  556;  Lucas  v. 
Labertue,  88  Ind.  277;  Ttaomt  &  B.  Ann. 
Ind.  Prac.  Code,  5  279. 

Appellant  Insists  that  the  delay  of  11 
months,  as  shown  by  the  sixth  special  find- 
ing, from  the  time  the  Central  State  Bank 
learned  of  the  mistake  in  its  mortgage  until 
It  tiled  its  cross  complaint,  was  such  laches 
as  will  prevent  the  correction  of  the  mistake 
In  said  mortgage  as  against  appellant  It  Is 
a  well-Bettled  principle  of  equity  Jurispru- 
dence that  "equity  aids  the  vigilant,  not  those 
who  slumber  on  their  rights."  1  Pom.  Eq. 
Jur.  1 41&  Courts  of  equity  have  never  fixed 
any  definite  or  specific  period  of  delay  that, 
like  the  statute  of  limitations,  will  bar  the  right 
to  equitable  relief  from  fraud  or  mistake,  and 
it  would  be  imirasslble  for  them  to  do  so.  In 
Petroleum  Co.  v.  Hurd,  L.  R.  6  P.  O.  221, 
Lord  Selbome,  speaking  of  the  doctrine  of 
laches,  said:  "The  doctrine  of  laches  In 
courts  of  equity  is  not  an  arbitrary  or  a  tech- 
nical doctrine.  Where  It  would  be  practical- 
ly unjust  to  give  a  remedy,  either  because 
the  party  has,  by  his  conduct,  done  that 
which  might  fairly  be  regarded  as  equivalent 
to  a  waiver  of  it,  or  where,  by  his  conduct 
and  neglect,  he  has.  perhaps,  not  waiving 
that  remedy,  yet  put  the  other  party  In  a 
situation  in  which  it  would  not  be  reasonable 
to  place  him  If  the  remedy  were  afterwards 
to  be  asserted,  in  either  of  these  cases,  lapse 
of  time  is  most  material  But  in  every  case, 
U  an  agreement  against  relief  which  other- 
wise would  be  Just  Is  founded  upon  mere  de- 
lay, that  delay,  of  course,  not  amounting  to 
a  bar  by  any  statute  of  limitations,  the  va- 
lidity of  that  defense  must  be  tried  upon 
principles  substantially  equitable.  Two  dr- 
cumstancea,  always  Important  in  such  cases, 
are  the  length  of  the  delay  and  the  nature  of 
the  acts  done  during  the  interval,  which 
might  affect  either  party  and  cause  a  bal- 
ance of  Justice  or  injustice  in  taking  one 
course  or  the  other."  It  Is  evident,  therefore, 
that  what  would  be  fatal  laches  in  one  case 
would  not  bar  a  recovery  in  another.  In  this 
case,  the  rights  of  no  innocent  third  parties 
have  Intervoied.  Appellant,  as  stated  in  the 
eleventh  finding,  took  its  mortgage  with  no- 
tice of  the  claims  of  appellee  bank,  and  If,  by 
accepting  the  mortgage  and  extending  the 
time  on  its  debt  its  hands  were  tied,  the 
same  was  done  with  full  knowledge  of  the 
claims  of  appellee  bank,  and  it  has  no  Just 
groimds  of  complaint  Besides,  the  appellee 
bank  did  not  learn  of  the  alleged  mistake  un- 
til long  after  appellant  took  said  mortgage. 
The  relative  position  of  the  parties  has  not 
changed  during  the  interval  between  the  time 
appellee  bank  feamed  of  the  alleged  mistake 
In  its  mortgage  and  the  filing  of  its  cross 
complaint  No  right  of  appellant  has  been 
Injuriously  affected  by  the  delay.  We  do 
not  think  the  appellee  bank  has  been  guilty 
of  such  laches  in  this  case  as  will  deprive  it 


of  Its  right  to  a  reformation  of  said  mortgage. 
If  it  Is  otherwise  entitled  thereto. 

The  next  contention  of  appellant  Is  stated 
In  Its  brief  as  follows:  "The  next  question 
presented,  which  arises  principally  on  the 
third  finding,  is  whether  or  not  there  ever 
was  any  contract  between  the  Central  State 
Bank  and  Judy,  other  than  the  one  expressed 
in  the  mortgage  sought  to  be  corrected.  We 
claim  there  is  no  contract  except  that  which 
is  expressed  In  the  mortgage,  and  that  the 
only  evidence  of  that  contract,  as  shown  by 
the  findings,  is  the  terms  of  the  mortgage  It- 
self. It  was  alleged  In  the  cross  complaint 
of  the  Central  State  Bank  that  there  was  a 
contract  that  the  lands  of  Judy  not  embraced 
In  the  mortgage  were  to  have  been  included 
therein.  Unless  there  was  such  a  contract, 
the  court  cannot  find  a  mistake  and  decree 
Its  correction."  The  allegation  in  said  appel- 
lee's cross  complaint  In  regard  to  such  con- 
tract is  as  follows:  "That,  on  the  said  15tb 
day  of  September,  1890,  and  conttnuonsly 
thereafter  until  the  present  date,  said  de- 
fendant Melville  A.  Judy  was  and  has  been 
the  owner  in  fee  simple  of  the  following  de- 
scribed real  estate  situate  in  Warren  county, 
in  the  state  of  Indiana,  to  wit:  The  B.  ^  of 
the  N.  E.  %  of  section  23;  also,  the  N.  W.  ^ 
of  section  24,  and  the  E.  %  of  the  S.  W.  % 
of  section  24,  and  five  acres  off  of  the  west 
side  of  the  S.  W.  %  of  the  S.  E.  U,  of  section 
24,— all  in  township  22  N.,  range  9  W.,  con- 
taining three  hundred  and  twenty-five  acres. 
That  on  the  said  15th  day  of  September, 
1890,  said  defendant  Melville  A.  Judy,  In  con- 
sideration of  the  sum  of  money  named  In 
said  first-described  note,  and  for  the  further 
consideration  of  the  sum  mentioned  In  said 
last-described  note,  and  in  consideration  that 
the  time  of  the  payment  of  the  said  sums  of 
money,  which  were  then  due,  for  the  time 
indicated  In  said  notes  should  be  extended, 
agreed  with  this  cross  complainant  to  execute 
and  deliver  to  it  for  the  purpose  of  securing 
the  payment  of  the  notes  aforesaid,  a  mort- 
gage upon  all  of  the  aforesaid  real  estate. 
That  afterwards,  to  wit  on  the  17th  day  of 
November,  1890,  said  defendant  Melville  A. 
Judy,  pursuant  to  said  agreement  and  for 
the  purpose  of  securing  the  payment  of  the 
notes  aforesaid,  made,  executed,  and  deliv- 
ered to  this  cross  complainant  a  mortgage 
upon  all  the  aforesaid  real  estate,  as  he  and 
said  cross  complainant  at  the  time  supposed, 
understood,  and  believed.  That  It  was  the 
intention  of  said  defendant  Melville  A.  Judy 
and  said  cross  comidalnant  that  said  mortgage 
should  contain  a  description  of  all  the  afore- 
said real  estate,  pursuant  to  the  agreement 
aforesaid,  and,  when  said  mortgage  was  exe- 
cuted and  delivered,  each  supposed  and  be- 
lieved that  the  description  of  all  the  lands 
aforesaid  had  been  duly  -inserted  therein. 
That  the  scrivener  who  drew  said  mortgage 
made  a  mistake,  in  this:  He  described  said 
lands  as  'the  northwest  quarter  of  section 
23,  township  22,  range  8  west,  containing 
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160  acres;  also,  the  west  half  of  the  north- 
east quarter  of  section  23,  township  22  north, 
range  9  west,  containing  80  acres;  also,  the 
east  half  of  the  northwest  quarter  of  sectlou 
24,  township  22  north,  range  9  west,  con- 
taining 80  acres;  also,  the  southwest  qtiaiv 
ter  of  the  southwest  quarter  of  section  24, 
township  22  north,  range  9  west,'  instead  of 
descriUng  them  as  'the  northwest  quarter  of 
section  24,  the  east  half  of  the  northeast 
quarter  of  section  23,  the  east  half  of  the 
southwest  quarter  of  section  24,  and  five 
acres  off  of  the  west  side  of  the  southwest 
quarter  of  the  southeast  quarter  of  section 
24,— all  in  township  ^  north,  range  9  west,' 
as  it  was  desired.  Intended,  and  under- 
stood by  and  between  said  defendant  Mel- 
ville A.  Judy  and  his  cross  complainant  that 
said  lands  should  be  described.  That  said 
mistaken  and  erroneous  description  was  In- 
serted In  said  mortgage  as  hereinbefore  de- 
scribed by  the  mutual  mistake,  oTersight, 
and  Inadvertence  of  said  scrivener,  said  de- 
fendant Melville  A.  Judy,  and  this  cross 
complainant;  and  that,  because  of  said  mutual 
mistake,  said  mortgage  wholly  falls  to  trutb- 
fnlly  set  forth  the  intention  of  said  parties 
to  their  said  agreement  That,  at  the  time 
said  mortgage  was  executed,  said  Melville  A. 
Judy  did  not  own  the  lands  therein  de- 
scribed, except  the  east  half  of  the  north- 
west quarter  of  section  24,  township  22 
north,  range  9  west" 

There  Is  nothing  In  the  special  finding 
which  sustains  the  allegation  In  the  said 
cross  complaint  that  Judy  agreed  with  the 
appellee  bank  to  execute  a  mortgage  to  said 
bank  on  the  real  estate  alleged,  to  secure 
said  notes,  and  that,  pursuant  to  said  agree- 
ment, he  executed  the  mortgage  described  In 
said  cross  complaint  The  facts  found  in 
the  third  finding  are.  In  substance:  That  the 
cashier  of  the  appellee  bank,  without  any 
previous  arrangement,  understanding,  prom- 
ise, contract,  or  agreement,  express  or  im- 
plied, with  Judy,  and  without  his  knowledge 
or  assistance,  prepared  the  mortgage  to  said 
bank,  and  took  the  same,  with  a  notary  pub- 
lic, to  Judy,  at  his  residence  In  the  country, 
and  requested  him  to  execute  the  same  for 
the  puri)OBe  of  securing  the  notes  to  said 
bank  described  in  the  mortgage.  Judy  read 
the  mortgage,  signed  and  acknowledged  the 
same  before  the  officer,  and  delivered  It  to 
the  cashier.  That  there  never  was  any 
agreement,  at  any  time,  between  appellee 
bank  and  Judy,  that  any  mortgage  should 
be  given  by  him  on  his  real  estate  to  secure 
the  notes  sued  upon  by  said  bank.  That 
there  was  no  agreement,  at  any  time,  as  to 
what  lands  should  be  embraced  In  said 
mortgage,  and  at  no  time  was  anything  said 
by  said  cashier  or  Judy  as  to  what  lands 
should  be  embraced  In  said  mortgage.  It  is 
clear,  from  the  finding,  that  there  was  no 
contract,  express  or  Implied  by  the  words  or 
acts,  or  both,  except  the  mortgage  Itself.  It 
Is  true,  as  insisted  by  appellee  bank,  that  the 


court  found  that  the  cajshler  intended,  when 
he  drafted  the  mortgage,  to  embrace  therein 
all  the  lands  then  owned  by  Jndy  set  oat  in 
the  first  finding,  and  that  the  officers  of  tbe 
bank  supposed  and  understood  that  the  mMt- 
gage  so  executed  did  embrace  all  such  lands, 
and  that  said  Jndy,  at  the  time  he  executed 
the  mortgage,  supposed  the  same  ccmtalned 
a  description  of  all  his  real  estate,  described 
In  the  first  finding  of  the  court,  and  that  he 
Intended  to  embrace  and  indnde  and  de- 
scribe all  of  aald  lands  in  such  mortgage. 
The  finding  shows  that  the  intention  and 
supposition  and  understanding  of  tbe  officers 
of  said  bank  as  to  what  lands  of  Judy  were 
embraced  in  the  mortgage  were  unknown  to 
Judy,  except  as  he  learned  the  same  from 
the  mortgage  itself,  and  that  the  intention 
and  supposition  of  Judy  as  to  what  lands 
were  to  be  embraced  in  the  mortgage  were 
unknown  to  the  bank  and  its  officers.  The 
mere  fact  that  the  cashier  of  said  bank  In- 
tended to  include  all  tbe  real  estate  of  Judy 
in  the  mortgage,  and  the  officers  of  the  bank 
supposed  and  understood  that  the  mortgage 
so  executed  did  embrace  all  such  lands,— 
such  belief,  supposition,  and  understanding 
not  being  known  to  Judy  when  he  executed 
the  mortgage,— would  give  the  bank  no  right 
to  have  snch  mortgage  corrected  so  as  to  de- 
scribe all  of  such  lands.  Neither  would  the 
mere  fact  tfiat  Judy  Intended  to  execute  a 
mortgage  on  all  such  real  estate,  and  sup- 
posed he  had  done  so, — such  intent  and  eap- 
position  being  unknown  to  the  officers  of 
said  bank  when  said  mortgage  was  executed, 
—give  any  such  right  If  there  was  no  con- 
tract express  or  Implied,  that  tbe  mortgage 
should  include  all  of  Judy's  real  estate,  as 
alleged  in  the  cross  complaint  the  mere  fact 
that  each  Intended  to  Include  all  such  land 
in  the  mortgage,  and  bdleved  It  had  been 
done,  neither  party  having  any  knowledge 
of  the  Intent  or  belief  of  the  other,  when.  In 
fact  the  same  had  not  been  described,  would 
not  entitie  either  party  to  reform  such  mort- 
gage against  the  other,  for  the  reason  that 
there  was  no  contract  express  or  implied,  as 
to  what  real  estate  should  be  Included,  nor 
any  arrangement  or  understanding,  except 
as  shown  by  the  mortgage  itself.  Equity 
will  reform  a  written  contract  between  the 
parties  whenever,  through  mutual  mistake, 
or  mistake  of  one  of  the  parties  accompanied 
by  the  fraud  of  the  other,  it  does  not  as  re- 
duced to  writing,  correctly  express  the  agree- 
ment of  the  parties.  Gray  v.  Woods,  4 
Blackf.  432;  Hlleman  v.  Wright,  9  Ind.  128; 
Comer  r.  Hlmes,  49  Ind.  482,  490;  Jones  v. 
Sweet,  77  Ind.  187;  Sparta  School  Tp.  ▼. 
Mendell,  188  Ind.  188,  37  N.  B.  004;  Monroe 
V.  Skelton,  36  Ind.  302;  Board  T.  Owens,  138 
Ind.  183,  187.  87  N.  E.  602;  Hunt  v.  Roua- 
manlere,  1  Pet  13;  Walden  v.  Skinner,  101 
U.  S.  577,  588;  Scales  v.  Ashbrook,  1  Mete. 
(Ky.)  858;  German  Nat  Bank  v.  Louisville 
Butchers'  Hide  Sc  Tallow  Co.  (Ky.)  29  S.  W. 
882;   Sawya:  t.  Hovey,  3  Alien,  331;   Clark 
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T.  Hlggbis,  132  Mass.  680;  Stockbtldge  Inm 
Oo.  ▼.  HndBon  Iron  Oo.,  102  Mass.  45;  Miller 
▼.  Iiord,  11  Pick.  24;  Neininger  t.  State,  60 
Ohio  St.  394,  84  N.  B.  633;  Coles  v.  Browne, 
10  Paige,  526;  Jackson  y.  Andrews,  69  N.  X. 
244;  Smitli  y.  Jordan.  13  Minn.  267  (Gil.  246); 
Shay  y.  Pettes,  36  IlL  360;  Wemple  y.  Stew- 
art, 22  Barb.  154;  Chit.  Oont  aitb  Am.  Bd.) 
p.  1028;  Id.  (12  Eng.  Ed.)  p.  864;  1  Wbart 
Cont  ti  205-207;  Fry,  Spec.  Perf.  (3d  Bng. 
Ed.)  li  766,  791;  Id.  (3d  Am.  Ed.)  K  754,  758; 
Pom.  Oont  H  248,  249;  Wat.  Spec.  Perf.  H 
368,  369;  5  Lawson,  Bights,  Rem.  &  Prac.  i{ 
2337,  2339;  Wald,  Pol.  Cont  (2d  Ed.)  pp.  470, 
478;  2  Wary.  Vend.  pp.  800,  801,  i  U;  Id.  pp. 
804,  805,  i  15;  Pom.  Eq.  Jur.  fiS  845,  863,  859. 
1376;  Tied.  Eq.  Jur.  i  607;  20  Am.  &  Eng. 
Enc.  Law,  p.  714;  Kerr,  Fraud  &  M.  409- 
424. 

The  role  is  that.  In  an  action  to  reform 
a  written  instrument,  the  plalntifl  must  set 
forth  the  terms  of  the  original  agreement 
and  also  the  agreement  as  reduced  to  writ- 
ing, and  i>olnt  out  with  deamess  wherein 
there  was  a  mistake.  Manufacturing  Co.  y. 
Osgood,  26  Conn.  19;  Hyland  y.  Hyland,  19 
Or.  61,  23  Pac.  811;  Meier  y.  Kelly,  20  Or. 
86,  25  Pac.  73;  Lewis  y.  Lewis,  5  Or.  170; 
20  Am.  &  Eng.  Enc.  Law.  720;  1  Ping.  Chat 
Mortg.  I  269;  2  Wary.  Vend.  p.  801.  It  is 
said,  in  Pom.  Eq.  Jur.  |  1376:  "Equity  has 
Jurisdiction  to  reform  written  instruments 
in  but  two  well-defined  cases:  (1)  Where 
there  Is  a  mutual  mistake.— that  is,  where 
there  has  been  a  meeting  of  minds,  an  agree- 
ment actually  entered  into,  but  the  contract 
deed,  settlement  or  other  Instrument  In  its 
written  form,  does  not  express  what  was  real* 
ly  intended  by  the  parties  thereto;  and  (2) 
where  there  has  been  a  mistake  of  one  par- 
ty, accompanied  by  fraud  or  other  inequi- 
table conduct  of  the  remaining  parties.  In 
such  cases  the  instrument  may  be  made  to 
conform  to  the  agreement  or  transaction  en- 
tered Into,  according  to  the  intention  of  the 
parties."  In  Tied.  Eq.  Jur.  |  507,  it  was 
said:  "A  legal  instrument  is  a  proper  sub- 
ject for  reformation  or  re-execution  when- 
eyer  the  instrument  Itself  does  not  show 
and  reproduce  the  actual  contract  of  the 
parties;  but  it  Is  only  possible  for  a  writ- 
ten contract  to  be  reformed  when  the  par- 
ties haye  actually  made  a  contract  which  Is 
different  in  its  terms  from  the  contract 
which  has  been  reduced  to  writing.  In  oth- 
er words,  in  order  that  an  instrument  may 
be  reformed,  the  error  or  mistake  which  has 
been  committed  in  reducing  the  contract  to 
writing  must  be  either  a  mutual  mistake  of 
both  parties,  or  it  must  be  a  mistake  on  the 
part  of  One  of  them  accompanied  by  the 
fraud  of  the  other  party."  It  was  said  by 
the  supreme  court  of  the  United  States,  in 
Walden  y.  Skinner,  supra,  "that  where  an 
instrument  is  drawn  and  executed,  which 
professes  or  is  intended  to  carry  into  exe- 
cution an  agreement  which  is  In  writing  or 
by  parol,  preylously  made  between  the  par- 


ties, bat  which,  by  mistake  of  the  drafts- 
man, either  as  to  fact  or  law,  does  not  ful- 
fill, or  which  yiolates,  the  manifest  intention 
of  the  parties  to  the  agreement  equity  will 
correct  the  mistake,  so  as  to  produce  a  con- 
formity of  the  Instrument  to  the  agreement; 
the  reason  of  the  rule  being  that  the  execu- 
tion of  agreements  fairly  and  legally  made 
Is  one  of  the  peculiar  branches  of  equity 
Jurisprudence,  and,  if  the  instrument  intend- 
ed to  execute  the  agreement  be  from  any 
cause  InsufiElcient  for  that  purpose,  the 
agreement  remains  as  much  unexecuted  as 
If  the  party  had  refused  altogether  to  com- 
ply with  his  engagement  and  a  court  of 
equity  will,  in  the  exercise  of  its  acknowl- 
edged Jurisdiction,  afford  relief.  In  the  one 
case  as  well  as  in  the  other,  by  compelling 
the  delinquent  party  to  perform  his  under^ 
taking  according  to  the  terms  of  it  and  the 
manifest  intention  of  the  i>artles."  In  Shay 
y.  Pettes,  35  UL  360,  the  court  said:  "From 
the  eyldence,  we  are  unable  to  find  an  agree- 
ment between  the  parties  that  the  mortgage 
shouJd  include  all  the  land  sold,  and  that 
one  of  the  i>arcels  was  omitted  by  mistake. 
We  haye  no  eyldence  by  whom  the  mortgage 
was  drafted,  or  under  what  circumstances 
It  was  executed.  •  •  •  Under  such  cir- 
cumstances the  written  instrument  must  be 
the  criterion  by  which  the  rights  of  the  par- 
ties are  to  be  determined."  In  Miller  y. 
Lord,  11  Pick.,  at  page  24,  the  court  said: 
"It  is  true  that  the  parties  declare  they  un- 
derstood the  agreement  ,  differently  at  the 
time  it  was  made,  but  It  does  not  appear 
that  the  construction  which  either  party  put 
on  the  agreement  was  made  known  to  the 
other  party  until  after  the  agreement  was 
concluded.  Both  parties  therefore  are 
bound  by  the  agreement,  and  it  is  to  be 
construed  by  the  court"  It  is  said,  in  1 
Whart  Oont  p.  800,  8  207,  that  "there  can 
be  no  rectification,  howeyer,  unless  It  Is 
proyed  that  both  i»rties  were  mistaken  In 
the  use  of  the  terms  to  be  corrected,  and 
that  both  parties  agreed  to  the  contract 
sought  to  be  substituted  for  that  to  be  set 
aside.  In  each  term  of  the  contract  to  be 
thus  set  up,  it  must  be  proyed  that  the  par- 
ties concurred.  To  a  contract  concurrence 
of  minds  is  essential,  and  no  substitution  of 
an  amended  contract  can  be  made  without 
showing  that  the  parties  concurred  In  the 
amended  contract  This  is  what  is  meant 
by  the  expression,  frequently  used,  that  to 
Justify  a  decree  of  rectification,  concurrent 
mistake,  or  mistake  of  both  parties,  must  be 
proyed.  On  proof  of  mistake  by  one  party, 
rescission  may  be  decreed.  But  rectlflcatiun 
will  not  be  decreed  without  preying  that 
both  parties  had  originally  agreed  to  the 
terms  inserted,  and  that  the  mistake  was 
bilateral.  'The  court  cannot  correct  an  In- 
strument except  upon  a  clear  mistake  com- 
mon to  all.' "  In  2  Chit  Cont  (11th  Am. 
Ed.,  by  Perkins)  p.  1028,  it  is  said:  "Upon 
sufficient  proof  of  the  mistake,  and  of  the 
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agreement  really  made,  a  court  of  equity 
ezerctees  a  Jurisdiction  to  rectify  the  con- 
tract, and  to  enforce  it  in  its  corrected  state. 
In  the  exercise  of  this  Jnrisdiction  a  court 
of  equity  necessarily  receives  evidence  of 
the  real  agreement  in  variation  of  the  terms 
of  the  written  agreement"  "In  the  ordinary 
case  of  rectifying  mistakes  in  an  Instru- 
ment, where  It  is  sought  to  alter  the  instru- 
ment in  any  prescribed  or  definite  mode,  the 
mistake  must  be  the  concurrent  mistake  of 
all  the  parties.  In  such  case,  it  is  necessary 
to  prove,  not  only  that  there  had  been  a  mis- 
take In  what  has  been  done,  but  also  what 
was  intended  to  be  done.  In  order  that  the 
Instrument  may  be  set  right  according  to 
what  was  really  so  Intended;  for.  In  such 
case,  if  the  parties  took  ditferent  views  of 
what  was  Intended,  there  would  be  no  con- 
tract between  them  which  could  be  carried 
Into  effect  by  rectifying  the  Instrument." 
BaU  V.  Storie,  1  Sim.  &  S.  210,  219;  Bentley 
V,  Mackay,  31  Law  J,  Ch.  697,  709;  Murray 
V.  Parker,  19  Beav.  306,  308.  The  rule  is 
thus  stated  In  Chit  C!ont  a^th  Eng.  Ed.) 
p.  864:  "It  has  long  been  an  established 
rule  of  equity  that  when  a  contract  has,  by 
reason  of  a  mistake  common  to  the  contract- 
ing parties,  been  drawn  up  to  an  effect  mili- 
tating against  the  intentions  of  both,  the 
court  will  rectify  the  contract  so  as  to  car- 
ry out  such  Intentions.  It  Is  essential  that 
the  extent  of  the  rectification  should  be 
clearly  ascertained  and  defined  by  evidence 
contemporaneous  with  or  anterior  to  the 
contract.  •  •  •  It  Is  necessary  for  a 
plaintiff  to  show  that  there  was  an  actual- 
ly concluded  contract  which  Is  Inaccurately 
represented  to  be  the  instrument  purporting 
to  be  made  in  pursuance  of  it  Courts  of 
equity  do  not  rectify  contracts.  They  may 
and  do  rectify  instruments  purporting  to 
have  been  made  in  pursuance  of  the  terms 
of  contracts.  2  Seton,  Decrees,  pt.  1,  p. 
1342;  Mackenzie  v.  Coulson,  L.  R.  8  Eq. 
368;  Bentley  v.  Mackay,  31  Law  J.  Ch.  697, 
709." 

Where  a  document  has  been  signed  as  an 
agreement  in  a  common  mistake  as  to  its 
contents,  and  It  appears  that  no  real  agree- 
ment was  come  to  between  the  parties;  ac- 
cording to  which  It  might  be  rectified,  the 
court  will  set  It  aside.    Calverley  v.  Williams, 

1  Ves.  Jr.  210;  Price  v.  Ley,  32  Law  J.  Ch. 
680;   Fowler  v.  Society,  28  Law  J.  Ch.  225; 

2  Chit  Cent  (11th  Am.  Ed.)  1029;  Leake, 
Cont  175.  "Where  neither  party  is  In  error 
as  to  the  matters  In  respect  of  which  there  Is 
an  actually  concluded  contract  but  there  is 
an  error  common  to  both  the  parties  in  the 
reduction  of  the  contract  to  writing,  then  the 
court  Interferes  for  the  purpose  of  reforming 
the  contract"  Fry,  Spec.  Perf.  (3d  Eng.  Bd.) 
I  766;  Id.  (3d  Am.  Ed.)  §  754;  Pom.  Cont  « 
248,  249;  Wat  Spec.  Perf.  !§  368,  360.  It 
must  be  a  mistake  in  reducing  the  actual 
agreement  of  the  parties  to  writing.  Wat 
Spec.  Perf.  {  368.     "It  follows,  from  the  na- 


ture of  the  Jurisdiction,  that  there  can  be  no 
rectification  where  there  Is  not  a  pri(>r  actual 
existing  contract  by  which  to  rectify  the  writ- 
ten document."  Pry,  Spec.  Perf.  (3d  Eng. 
Ed.)  p.  366,  §  791;  Id.  (3d  Am.  Ed.)  {  758,  and 
notes  on  page  397;  Wemple  v.  Stuart,  supra. 
In  Murray  v.  Parker,  19  Beav.  305,  308,  Lord 
Romlly,  M.  R.,  said:  "In  matters  of  mistake, 
the  court  undoubtedly  has  Jurisdiction;  and, 
though  this  Jurisdiction  is  to  be  exercised 
with  great  caution  and  care,  still  It  is  to  be 
exercised  in  all  cases  where  a  deed  executed 
is  not  according  to  the  real  agreement  be- 
tween the  parties.  In  all  cases  the  agree- 
ment must  be  established  by  evidence, 
whether  parol  or  written.  If  there  be  a  pre- 
vious agreement  in  writing  which  Is  unam- 
biguous, the  deed  will  be  reformed  accord- 
ingly." It  Is  Indispensable  that  the  evidence 
should  amount  to  proof  of  a  mistake  com- 
mon to  all  the  parties,  a  common  intention 
different  from  the  expressed  intention,  and  a 
common  mistaken  supposition  that  it  is 
rightly  expressed.  Bentley  v.  Mackay,  31 
Beav.,  at  page  151.  It  was  held  by  Lord 
Hardwicke,  in  Henkle  v.  Assurance  Co.,  1 
Ves.  Sr.  318,  that  there  must  be  clear  proof 
of  a  real  agreement  of  both  parties  different 
from  the  expressed  agreement  and  that  a 
different  Intention  or  mistake  of  one  party 
alone  is  no  ground  to  vary  the  agreement  ex- 
pressed In  writing.  In  discussing  these  ques- 
tions the  author  of  Warvelle  on  Vendors  says 
(section  11,  pp.  800,  801):  "An  action  may  be 
maintained  In  equity  for  the  rescission  of  a 
contract  upon  the  ground  of  mistake  as  to  a 
material  fact  by  one  of  the  parties  only,  yet 
it  must  be  evident  that  if  the  minds  of  the 
parties  to  a  contract  did  not  meet  that  If  one 
understood  the  matter  as  repressed  In  the 
agreement  and  the  other  differently,  there 
can  be  no  reformation,  from  the  very  nature 
of  things,  because,  nothing  having  been 
agreed  upon  in  the  minds  of  the  parties, 
there  is  nothing  to  reform.  Therefore,  to  au- 
thorize a  reformation,  the  misunderstanding 
must  have  been  mutual;  and  a  rectlflcatioD 
will  only  be  permitted  wh««  both  parties 
have  executed  the  Instrument  under  a  com- 
mon mistake,  and  have  done  what  neither  of 
them  Intended.  In  every  case.  It  must  clear- 
ly and  satisfactorily  appear  that  the  precise 
terms  ot  the  contract  had  been  orally  agreed 
upon,  and  that  the  writing  afterwards  sign- 
ed falls  to  be,  as  It  was  intended,  an  execu- 
tion of  such  previous  agreement  but  on  the 
contrary,  expresses  a  different  contract  and 
that  this  is  the  result  of  mutual  mistake. 
But  if  there  had  been  misunderstandings  be- 
tween the  parties  during  the  negottaUons, 
and  If  the  parties  understood  the  agreement 
differently,  yet  neither  made  known  to  the 
other  his  construction  of  it  and  It  Is  after- 
wards reduced  to  writing  and  duly  executed, 
they  are  both  bound,  in  equity  as  well  as  at 
law,  by  the  terms  of  the  written  Instrument. 
A  party  who  files  a  bill  to  correct  a  mistake 
in  a  written  agreement  in  a  case  where  the 
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conrt  has  the  power  to  make  a  correction 
therein,  mnat  not  only  state,  in  his  bill,  the 
agreement  aa  it  ought  to  have  been  redaced 
to  writing,  bnt  also  the  substance  of  the  wrlt- 
tm  agreement  itself.  The  party  alleging  the 
mistake  holds  the  afflrmatlre,  and  must  sat- 
isfy the  court  beyond  a  reasonable  donbt  that 
the  agreement,  as  he  claims  it  to  hare  been 
made,  was  in  fact  made  between  the  parties, 
and  that  a  mistake  has  occnrred  In  reducing 
such  agreement  to  writing." 

The  appellant  bank,  however,  insists  that 
this  court  has  decided  that  it  was  not  neces- 
sary that  there  should  hare  been  a  prior 
agreement  or  eren  an  expressed  intention, 
citing  Calton  y.  Lewis,  118  Ind.,  at  page  183, 
21  N.  E.  475.  In  that  case  this  conrt  said: 
"It  is  an  «Tor  to  suppose  that  a  written  In- 
stmment  can  only  be  c(»Tected  where  the 
mistake  results  from  the  omission  or  inser- 
tion of  words  difler>int  from  those  agreed  up- 
on, or  contrary  to  the  expressed  intention  of 
the  parties  It  is  a  mistake  of  fact  when, 
through  ignorance,  inadvertence,  negligence, 
or  otherwise,  the  description  in  a  deed  does 
not  in.  fact  embrace  the  land  which  the  par- 
ties Intmded  it  should,  and  which  they  sup- 
posed it  did.  The  inquiry  in  such  case  must 
be,  what  was  the  subject  of  the  contract,  not 
what  were  the  words  agreed  upon  as  descrip- 
tive of  the  land.  Baker  v.  Pyatt,  108  Ind.  61, 
9  N.  E.  112;  Keister  v.  Myers,  115  Ind.  312, 
17  N.  E.  161."  In  that  case  It  wa^  sought  to 
reform  the  deed  by  inserting  the  name  of  the 
state  in  which  the  land  was  alleged  to  be  sit- 
uate. The  language  of  the  court  was  in  re- 
sponse to  the  contention  of  counsel  that  the 
deed  could  only  be  corrected  by  showing  that 
the  name  of  the  state  had  been  agreed  upon 
as  a  part  of  the  description  of  the  land,  cit- 
ing Mdaon  V.  Darts,  40  Ind.  366;  Heaven- 
ridge  V,  Mondy,  49  Ind.  434.  The  court  cor- 
rectly said  that  the  question  was  "what  land 
was  the  subject  of  the  contract,  and  not  what 
words  had  been  agreed  upon  as  descriptive 
cf  it."  The  contract  referred  to  was  not  thfe 
deed,  but  the  contract  which  preceded  the 
deed,  and  under  which  it  was  executed. 
There  is  nothing  In  the  special  finding  from 
which  we  can  determine  what  real  estate 
was  the  subject  of  the  contract,  except  the 
description  in  the  mortgage  Itself.  It  follows 
that  the  court  erred  in  its  first  and  third  con- 
elusions  of  law,  so  far  as  the  rights  of  ap- 
pellant and  the  appellee  bank  were  stated 
concerning  their  respective  mortgages. 

Said  conclusions  of  law  were  erroneous  for 
another  reason.  It  will  be  observed  that  the 
court  states,  in  the  first  finding,  that  Judy 
owned  565  acres  of  land  in  sections  23  and 
24,  and  an  undivided  interest  in  40  acres  In 
section  20,  while  the  cross  complaint  alleges 
that  he  owned  325  in  sections  23  and  24,  and 
that  the  agrreement  made  between  appellee 
bank  and  Judy  was  that  be  (Judy)  would 
give  a  mortgage  of  the  aforesaId'82S  acres  in 
sections  23  and  24,  and  described  in  the  cross 
complaint,  to  secure  the  notes  held  by  the 


bank.  The  first  conclutdon  of  law  Is  that  ap- 
pellee bank  is  entitied  to  have  its  mortgage 
reformed  so  as  to  include  all  the  real  estate 
described  in  the  first  finding  of  the  court, 
which  is  565  acres,  and  an  undivided  interest 
in  40  acres  in  section  20,  notwithstanding  the 
cross  complaint  alleged  that  it  was  the  agree- 
ment of  the  parties  to  the  mortgage  only  to 
include  325  acres  in  sections  23  and  24,  and 
made  no  mention  of  the  interest  of  Judy  in 
the  40' acres  in  section  20.  The  finding  of 
the  court,  therefore,  that  Judy  and  the  offi- 
cers of  the  bank  intended  to  include  in  said 
mortgage  all  the  real  estate  described  in  the 
first  finding  was,  as  to  the  tract  of  40  acres 
in  section  20  and  the  N.  W.  %  and  W.  %  of 
the  N.  E.  ^4  of  section  23,  outside  the  issues 
in  the  cause.  To  the  same  extent  the  first 
conclusion  of  law  was  outside  the  issues  in 
the  case.  To  the  extent  a  special  finding  is 
outside  the  Issues  In  a  cause,  it  is  a  nullity, 
and  can  give  no  support  to  a  conclusion  of 
law  thereon.  Burton  v.  Morrow,  133  Ind. 
221,  226,  32  N.  B.  921.  Appellant's  mortgage 
conveyed  Judy's  Interest  in  the  40-acre  tract 
In  section  20,  and,  on  the  finding  of  the  court, 
considered  witti  respect  to  the  issues  In  the 
cause,  was  the  only  mortgage  on  said  tract, 
and  the  first  lien  thereon.  It  follows  that 
the  conrt  erred,  in  its  first  and  third  conclu- 
sions of  law,  in  stating  that  appellee  bank 
was  entitled  to  have  its  mortgage  reformed 
so  as  to  include  Judy's  interest  in  said  40-acre 
tract,  and  that  the  same,  when  reformed, 
was  a  first  lien  thereon.  This  error  was  car- 
ried Into  the  final  decree.  For  the  reasons 
given,  the  cause  must  be  reversed.  On  ac- 
count of  the  discrepancies  between  the  de- 
scriptions of  the  real  estate  in  the  cross  com- 
plaint and  special  finding  and  in  the  final  de- 
cree, we  think  Justice  will  best  be  done  by 
ordering  a  new  trial  of  said  cause.  The 
Judgment  is  therefore  reversed,  with  instruc- 
tions to  grant  a  new  trial  of  said  cause  as  to 
all  the  parties  except  Elizabeth  Judy,  and  the 
Judgment  In  her  favor  is  affirmed. 

McCABE,  J.,  took  no  part  in  the  decision  of 
this  cause. 


(144  Ind.  323) 

WATMIRB  et  al.  v.  WATMIRE. 

(Supreme  Conrt  of  Indiana.     March  24,  1896.) 

Fartitiok— Plk&  o»  Limitations— Wivk's  Biepar- 
ATB  Estate. 

1.  While  the  IB-years  statate  is  the  proper 
one  to  be  pleaded  in  an  action  for  partition,  yet 
a  plea  of  the  20-year8  statute  In  such  action  is 
also  eood. 

2.  Where,  In  1849,  a  wife  gave  money  to 
her  husband,  with  which  he  purchased  land,  the 
property  purchased  became  that  of  the  huslMnd. 

Appeal  from  circuit  court,  Madison  county; 
A.  Ellison,  Judge. 

Action  by  David  Waymlre  and  others 
against  John  8.  Waymlre.  Judgment  for  de- 
fendant.   Plaintiffs  appeal.    Affirmed. 
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Floyd  S.  EDIson,  for  appdlants.  Goody- 
koontB  &  Ballard  and  H.  D.  Ttaompson,  tor 

appellee. 

HOWARD,  J.  This  was  an  action  for  par- 
tition of  real  estate,  brought  by  tbe  appel- 
lantB  against  the  appellee.  The  complaint 
was  In  three  paragraphs,  the  first  being  a 
simple  plea  for  partition,  setting  out  a  de- 
scription of  the  land  and  the  respective  in- 
terests of  the  parties  therein.  In  the. second 
and  third  paragraphs  of  the  complaint,  the 
appellants  set  up  the  source  of  the  claim  of 
title  under  which  they  alleged  ownership  of 
the  ondiyided  two-thirds  of  the  land.  On 
the  oTerrullng  of  a  demurrer  to  the  com- 
plaint, the  appellee  filed  his  answer,  In  two 
paragraphs,  the  first  being  a  general  denial, 
and  the  second  a  plea  of  the  20-year8  stat- 
ute of  limitations. 

To  the  paragraph  of  answer  pleading  the 
statute  of  limitations  a  demurrer  was  orer- 
ruled;  and  this  ruling  is  assigned  as  error. 
In  this  paragraph  of  answer,  the  app^ee 
averred  that,  for  more  than  80  years  prior  to 
the  commencement  of  the  suit,  he  had  been 
in  the  peaceable  and  undisturbed  possession 
of  the  land  sought  to  be  partitioned;  that 
during  all  that  time  he  claimed  to  be  the  ab- 
solute owner  of  said  land  In  fee  simple,  and 
that  the  appellants  all  had  knowledge  of 
snch  possession  and  claim  of  ownership;  that, 
therefore,  appellanis'  cause  of  action,  if  any 
there  were,  accrued  more  than  20  years  be- 
fore the  commencement  of  this  suit  Appd- 
lants  contend  that  the  20-years  statute  of 
limitations  here  claimed  as  a  bar  to  the  ac- 
tion does  not  apply;  that,  the  suit  being  for 
the  partition  of  land,  only  the  IS-years  stat- 
ute of  limitations  could  be  pleaded.  We  do 
not  think  that  appellants'  contention  can  pre- 
vail. It  is  true  that  in  Nutter  v.  Hawkins, 
83  Ind.  260,  where  an  action  for  partition 
was  brought,  and  where  answers  were  filed 
averring  that  the  cause  of  action  had  not 
accrued  within  6  years  or  within  16  years  or 
within  20  years,  the  court  held  that  only  the 
statute  of  limitations  of  15  years  applied, 
and  that  it  was  not  error,  therefore,  to  have 
sustained  demurrers  to  tbe  other  answers. 
There,  however,  as  a  matter  of  fact,  the  15- 
years  statute  applied,  while  the  20-year8  stat- 
ute did  not  It  appeared  that  the  cause  of 
action  accrued  May  19,  1863;  while  the  ac- 
tion for  partition  was  not  brought  until  De- 
cember 18,  1882,— less  than  20  years.  That 
case  is  therefore  not  authority  for  holding 
that,  if  tbe  20-years  statute  is  well  pleaded. 
It  will  not  be  good  as  to  a  limitation  for  15 
years,  or  for  any  less  period.  While  the  15- 
years  statute  is  the  proper  one  to  be  pleaded 
In  bar  of  an  action  for  partition  of  lands,  yet 
a  plea  of  the  20-years  statute  to  such  an 
action  will  also  be  good.  The  burden  of 
proof  assumed  In  making  the  20-years  plea 
is  greater:  but  if  one  chooses  to  show  that 
he  had  been  for  20  years  In  quiet  possession 


of  land,  claiming  to  be  the  owner,  whoi  pnxrf 
of  15  years  would  have  been  sufficient,  that 
is  for  the  pleader  alone  to  determine.  If  the 
defendant  baa.  In  fact,  been  in  ijossessiao 
for  20  years,  be  may,  for  some  reason  deem- 
ed by  himself  sufficient,  desire  to  plead  and 
prove  that  fact,  and  we  can  see  no  reason 
why  he  shonld  not  be  permitted  to  do  so. 
But  this  question  has  been  expressly  decid- 
ed against  the  contention  of  appellants  in  the 
case  of  McCray  v.  Hnmea,  116  Ind.  103,  18  N. 
M,  600;  and  counsel  have  shown  ns  no  good 
reason  why  we  should  now  depart  from  the 
holding  there  made.  If  one  has  been  in  pos- 
■easlon  of  land  for  20  years,  be  has  been  In 
possession  for  15  years.  The  greater  period 
Includes  tbe  less. 

The  other  matters  discussed  by  connsel  call 
in  question  the  correctness  of  the  court* s  ac- 
tion in  overruling  the  motion  for  a  new  ttlaL 
It  is  very  doubtful  whether  what  is  called 
the  "bill  of  exceptions,"  containing  tbe  evi- 
dence, is  in  tbe  record,  and,  consequently, 
whether  any  of  the  questions  so  attempted  to 
be  raised  by  this  assignment  of  error  are 
properly  before  the  court  Certainly,  the 
question  as  to  tbe  alleged  error  of  the  court 
"in  refusing  to  set  the  trial  before  a  Jury, 
and  to  be  tried  by  a  jnry."  is  not  before  us. 
No  mllng  or  refusal  to  rule  upon  the  subject 
appears  anywhere  In  the  papers  ffied  in  the 
case. 

If  the  evidence  Is  in  the  record,  it  shows,  as 
we  think,  that,  at  the  time  of  the  purchase  of 
the  land  in  question,  the  appellee  paid  for  it 
himself,  in  part  cash,  and  in  part  by  his  own 
note;  and,  also,  that  he  took  the  deed  for 
the  land  in  his  own  name,  and  has  so  held 
it  ever  since.  It  is  true  that  some  evidence 
ofTered  by  appellants  tended  to  show  that  ap- 
pellee's wife,  since  deceased,  and  through 
whom  appellants  claim  title  to  the  land,  gave 
to  her  husband,  out  of  the  proceeds  of  prop- 
erty received  from  her  father's  estate,  the 
money  which  he  paid  for  the  land,  and  that 
the  land  thus  purchased  by  him  was  conse- 
quently held  In  trust  for  her.  This  was, 
however.  In  the  year  1849,  and  hence  during 
the  time  when,  according  to  the  rule  of  the 
common  law,  the  personal  property  of  a  wife 
belonged  solely  to  her  husband.  It  was  not 
untU  the  act  of  July  24, 1853,  that  a  difTerent 
rule  was  adopted  In  this  state,  and  that  it 
was  declared  that  such  personal  property  re- 
mained her  own.  Rev.  St  1894,  |  2619  (Rev. 
St  1881,  !  2488).  No  trust  could  therefore 
result  to  appellee's  wife  in  the  land  thus  pur- 
chased by  him,  even  if  piurchased  by  money 
thus  received  from  her,  which,  moreover,  we 
do  not  think  is  shown  to  have  been  tbe  fact 
See  Westerfield  v.  Klmmer,  82  Ind.  365. 

Some  other  questions  are  discussed  by  coun- 
sel, but  we  do  not  think  there  is  anything 
In  the  record  to  show  why  the  Judgment  of 
the  trial  court  should  be  reversed.  Judg- 
ment affirmed. 
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(144  mo.  tio 

WOODS  T.  McCAT. 
(Supreme  Court  ot  Indiana.     March  24,  1896.) 
Bpbcial  Law8  — Fdnisbino  Crimm  — Cbanob  of 

VbKDB  —  DKriNlTENESS  OF  BTATOIB  — 

Jurisdiction  or  Courts. 

1.  Acta  1895,  p.  210,  creating  the  anperior 
court  ot  Lake  county,  does  not  provide  for  pun- 
iahnient  of  crimes  and  misdemeanors,  witbin 
Const,  art.  4,  S  22,  prohibiting  local  or  special 
laws  for  the  punishment  of  crimes  and  misde- 
meanors, because  it  confers  concnrrent  jurisdic- 
tion with  the  drcoit  court  over  misdemeanora. 

2.  Acta  1895,  p.  210,  establishing  the  sn- 
perior  court  of  Lake  county,  does  not  contra- 
vene Const,  art.  4.  i  22,  forbidding  local  or  spe- 
cbil  laws  providing  for  change  of  venue,  because 
incidentally  it  provides  for  changes  of  venue  ap- 
plicable alone  to  that  court 

3.  The  provision  in  an  act  establishing  a  su- 
perior court  for  three  counties,  that  it  shall  hold 
its  sessions  for  each  county  in  the  city  thereof, 
other  than  the  county  seat,  containing  4,000  or 
more  inhabitants  according  to  the  United  States 
census  of  1^0,  is  not  unconstitntional,  as  indefi- 
nite as  to  the  place  where  the  court  1*  to  be  held, 
there  being  but  one  city  in  each  county  having 
tliat  population. 

4.  Under  (Tonst.  art  7,  t  1,  providing  that 
the  judicial  power  shall  be  vested  in  a  supreme 
court,  in  circuit  courtsi  and  in  such  inferior 
courts  as  the  general  ai^embly  may  establish,  as 
amended  March  14,  1881  (Rev.  St  1894.  {  161: 
Rev.  St  1881,  1 161),  making  the  last  clause  of 
article  7,  {  1,  read,  "and  in  such  other  courts  as 
the  general  assembly  may  establish,"  it  is  not 
necessary  that  other  courts  established  be  inferior 
to  the  circuit  court 

Appeal  from  circnlt  court.  Lake  county;  X 
H.  GUlett,  Judge. 

Action  by  Bartlett  Woods  against  Thomas 
HcCay.  Judgment  for  defendant.  Plaintiff 
appeals.     Affirmed. 

McMahan  &  Muker,  J.  W.  Tonche,  and  T. 
8.  Fancher,  for  appellant  Wm.  Johnston  and 
W.  B.  Reading,  for  appellee. 

McGABB,  J.  The  appellant,  a  taxpayer, 
sued  the  appellee,  as  treasurer  of  Lake  county, 
to  enjoin  him  from  paying  certain  bills  incur< 
red  by  the  order  of  the  superior  court  of  Lake 
county.  The  circuit  court  sustained  a  de- 
murrer to  the  complaint  for  want  of  sufficient 
facts,  and  judgment  for  appellee  was  rendered 
upon  the  demurrer.  This  ruling  Is  assigned 
here  as  the  only  error  complained  of.  The 
reason  urged  In  support  of  the  alleged  error 
assigned  Is  that  the  act  of  the  legislature  creat- 
ing said  court  is  uncopstitutional  and  void. 
Acts  1895,  p.  210.  The  most  of  the  arguments, 
however,  adduced  against  this  act,  are  such 
only  as  should  have  been  addressed  to  the  leg- 
islature before  it  passed.  The  court  Is  to  con- 
sist of  a  single  Judge,  and  Is  created  for  the 
three  cotmtles  of  Lake,  Porter,  and  Laporte, 
and  Is  given  original  concurrent  jurisdiction 
with  the  circuit  court  in  each  county  in  all 
civil  actions  except  where,  the  title  to  real  es- 
tate shall  be  involved,  and  in  the  probate  of 
wills,  settlement  of  decedents'  estates,  and 
(niardlanships,  which  are  left  in  the  circuit 
court;  and  also  It  la  given  concurrent  juris- 
dlctlon  with  the  circuit  court  In  misdemean- 
crs. 


Much  is  Bald  In  appellant's  brief  about  the 
Inconvenience  In  having  two  courts  In  each 
of  the  counties  of  Lake  and  Laporte,  holding 
their  sessions  in  different  places;  the  circuit 
court  at  the  county  seat,  and  the  superior 
court  in  Lake  at  Hammond,  and  in  Laporte 
at  Michigan  City.  If  the  legislature  failed  to 
heed  this  argument  while  the  bill  for  the  act 
was  pending  before  It,  the  only  remedy  is  to 
elect  a  better  legislature  next  time.  But  it 
may  be  that  the  argument  furnished  by  the  ln» 
convenience  to  the  inhabitants  of  a  city  of  10,- 
000  compelled  to  travel  15  or  20  miles  to  at- 
tend to  every  matter  of  business  in  court, 
both  great  and  small,  was  deemed  by  the  leg- 
islature sufficient  to  outweigh  the  other  mat- 
ter oif  inconvenience  mentioned.  Be  that  as 
It  may,  we  cannot  revise  their  judgment  un- 
less the  act  Is  In  conflict  with  gome  provision 
of  the  constitution. 

It  is  urged  that,  as  the  law  requited  the 
courts  to  be  held  at  tbe  county  seat,  this  act 
requiring  the  superior  court  in  Lake  and  La- 
porte counties  to  be  held  away  from  the 
county  seat  Is  void,  and  counsel  cite  In  sup- 
port thereof  Board  v.  Gwln,  186  Ind.  662,  36 
N.  B.  237.  That  case  holds  that,  though 
there  was  no  statute  in  existence  expressly 
requiring  the  circuit  courts  to  be  held  at  the 
county  seat,  yet  that  long-continued  usage  in 
holding  such  courts  at  the  county  seats  ex- 
clusively was  a  practical  construction  of  ex- 
isting statutes  on  the  subject,  and  was  equal 
to  positive  law  that  such  courts  should  and 
could  only  be  lawfully  convened  at  tbe  coun- 
ty seat  of  the  respective  counties.  There  was 
no  Intimation  in  that  case  that  any  constitu- 
tional provision  had  been  so  construed,  but, 
on  the  contrary,  it  was  expressly  held  that 
the  constitution  made  no  such  requirement; 
and  It  was  not  therein  held  that  any  constltn- 
ti(xial  provision  bad  been  so  practically  con- 
strued, or  was  capable  of  such  construction. 
The  law  thus  held  in  that  case,  requiring  cir- 
cuit courts  to  be  held  at  the  county  seats,  was 
nothing  more  than  a  Construction  of  a  series 
of  legislative  acts.  Such  laws  are  subject  to 
repeal  or  modification  by  a  subsequent  legis- 
lature. 

It  Is  next  urged  that  the  act  Is  unconstitu- 
tional because  It  Is  special  and  local.  In  vio- 
lation of  section  22  of  article  4  of  the  state 
constitution,  because,  as  Is  claimed,  It  is  a 
law  which  provides  for  the  punishment  of 
crimes  and  misdemeanors,  for  changing  the 
venue  in  civil  cases,  and  for  regulating  coun- 
ty and  township  business.  The  section  of 
the  constitution  referred  to  does  prohibit 
local  or  special  laws  upon  these  subjects. 
That  the  act  in  question  is  not  an  act  provid- 
ing for  tbe  punishment  of  crimes  and  mis- 
demeanors, because  concurrent  jurisdiction 
with  the  circuit  court  over  misdemeanors  is 
conferred,  la  established  by  many  decisions 
of  this  court  Combs  v.  State,  26  Ind.,  98; 
Anderson  v.  State,  28  Ind.  22;  Clem  v.  State, 
33  Ind.  418;  Guetig  v.  State,  66  Ind.  94.  109; 
Bitel  y.  State,  33  Ind.  201;  Weia  r.  State^  Id, 
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204;  Ex  parte  Wney,  39  Ind.  546;  Cropsey  v. 
Henderson,  63  Ind.  26S;  and  perhaps  other 
cases.  The  proyisions  in  the  act  as  to  prac- 
tice simply  malce  the  rules  of  practice  ap- 
plicable that  apply  to  all  other  courts,  except 
in  those  incidental  matters  peculiar  to  that 
court  alone;  that  is,  it  provides  for  separate 
jury  commissioners  for  that  court,  and  far 
changes  of  venue  applicable  alone  to  tluit 
court.  But  such  incidental  matters  were  held 
not  to  infringe  the  provisions  of  the  constitu- 
tion as  to  regulating  practice  in  courts  of 
justice  in  the  cases  last  referred  to,  and  that 
was  also  held  in  Vickery  v.  Chase,  50  Ind. 
461.  That  it  is  not  an  act  regulating  county 
or  township  business  is  established  by  the 
recent  case  of  Mode  v.  Beasley  (at  this  term) 
42  N.  E.  727,  and  authorities  there  cited. 

Another  constitutional  objection  urged  by 
appellant  is  that  the  act  leaves  it  undeter- 
mined and  uncertain  as  to  the  particular 
place  where  the  court  is  to  be  held.  That, 
however,  is  not  shown  to  be  a  violation  of 
any  provision  of  the  constitntion.  But,  if  it 
were,  the  objection  Is  not  well  founded.  The 
provision  is  that  "the  superior  court  shall 
bold  its  sessions  for  each  respective  county 
in  the  town  or  city  other  than  the  county 
seat  of  each  respective  county  containing  four 
thousand  or  more  inhabitants  according  to 
the  retom  of  the  census  taken  under  and  by 
anthority  of  the  United  States  in  the  year 
1880."  There  is  a  proviso,  if  either  county 
should  not  have  such  a  town  or  city,  the 
court  is  to  l>e  held  at  the  county  seat  of  such 
oounty.  This  court  and  other  courts  take 
judicial  cognizance  tliat  Lake  and  Laporte 
coubtles  are  the  only  ones  in  the  district  that 
have  a  city  or  town  outside  of  the  county 
seat  with  such  a  population,  and  that  those 
cities  are  Hammond,  in  Ijake  county,  and 
Michigan  City,  In  Laporte  county.  The  act 
locates  the  place  for  holding  the  court  in 
Lake  county  at  the  city  of  Hammond,  as 
much  as  if  it  had  been  named  in  the  act,  and 
at  Michigan  City,  in  Laporte  county,  as  if 
it  had  been  named  in  the  act  as  the  place  for 
holding  the  court.  Mode  v.  Beasley,  supra; 
Praigg  V.  Supply  Co.  (Ind.  Sup.)  42  N.  E.  750. 
In  Iowa,  under  a  constitutionai  provision  ex- 
actly like  ours,  a  law  was  upheld  providing 
for  holding  the  circuit  court  outside  of  the 
county  seat  a  part  of  the  time.  Cooper  v. 
Iklills  Co.,  69  Iowa,  356,  28  N.  W.  633.  The 
same  is  true  in  Missouri  and  Michigan.  1 
Rev.  St.  Mo.  1889,  p.  833,  «  8386;  Whallon  v. 
Gridley,  51  Mich.  503,  16  N.  W.  876. 

Much  has  been  said  ih  argument  that  the 
legislature  could  not  create  another  court, 
which  it  is  claimed  is,  in  effect,  another 
circuit  court,  in  the  same  territory  which  is 
occupied  by  one  circuit  court  already.  This 
court  felt  some  embarrassment  in  Clem  v. 
State,  supra,  on  that  question,  because  the  act 
in  question  there  created  another  circuit 
court,  called  a  "criminal  circuit  court"  to 
occupy  the  same  territory  occupied  already 
by-  a  circuit  eoort.  ■  But  this  court  got  over 


the  difficulty  by  holding  that  the  name  given 
was  not  important,  if,  the  criminal  circuit 
court  was  inferior  to  the  circuit  court  already 
in  existence,  and  held  that  it  was  so  inferior. 
This  seemed  to  be  required  by  the  constitu- 
tion as  it  then  was.  It  then  provided  tliat 
"the  judicial  power  of  the  state  shall  be 
vested  in  a  supreme  court,  in  circuit  courts, 
and  in  such  inferior  courts  as  the  general  as- 
sembly may  establish."  Rev.  St  1876,  p. 
36  (Const  art  7,  S  1).  But  all  embarrassment 
was  taken  away  by  the  amendment  to  that 
section  of  March  14.  1881  (Rev.  St  1S94,  I 
161;  Rev.  St  1881,  S  161).  The  amendment 
was  such  as  to  make  the  last  clause  read, 
"and  in  such  other  courts  as  the  general  as- 
sembly may  establish."  Such  courts  need  not 
now  be  made  Inferior  to  the  drcoit  court,  and 
the  amendment  was  doubtless  made  to  meet 
the  growing  wants  of  the  state.  But  we  d» 
not  mean  to  say  that  the  court  created  by  the 
act  was  not  Inferior  to  the  circuit  court  but 
only  mean  to  say  that,  if  it  were  not  Inferior, 
there  would  stili  be  no  constitutional  objec- 
tion to  the  act  on  that  account  Though  the 
act  Is  strictly  local  and  special,  yet  as  it  Is 
not  on  a  subject  embraced  in  any  of  the 
subjects  enumerated  in  section  22  of  article 
4  of  the  constitution,  and  as  section  23  of  that 
article  left  it  to  the  exclusive  determination 
of  the  legislature  whether  a  general  law  on. 
any  other  subject  could  be  made  applicable, 
the  determination  of  that  question  by  the 
legislature,  in  enacting  the  law,  is  final  and 
conclusive  upon  the  courts.  Combs  v.  State, 
supra;  Anderson  v.  State,  supra;  Clem  v. 
State,  supra;  Guetlg  v.  State,  supra;  Eitel 
V.  State,  supra;  Weis  v.  State,  supra;  Ex 
parte  Wiley,  supra;  Cropsey  v.  Henderson, 
supra;  Gentile  v.  State,  29  Ind.  409;  Wiler 
V.  Corporation  of  Bluffton,  111  Ind.  152,  12 
N.  E.  165;  Vickery  v.  Chase,  supra;  State 
V.  Tucker,  46  Ind.  855;  Kelly  v.  State,  92 
Ind.  236;  Johnson  v.  Board,  107  Ind.  15,  8 
N.  E.  1;  City  of  BvansviUe  v.  State,  118  Ind. 
426,  21  N.  E.  267;  State  v.  Kolsem,  130  Ind. 
434,  29  N.  E.  505;  BeU  v.  Malsh,  137  Ind- 
22G,  S6  N.  E.  358,  1118;  Mode  v.  Beasley  (at 
this  term)  42  N.  E.  727,  and  authorities  ttaere^ 
cited;  Young  v.  Board,  187  Ind.  323,  36  N. 
B.  1118. 

It  follows  from  what  we  have  said  that  the- 
act  in  question  is  not  unconstitutional,  and 
therefore  the  circuit  court  did  not  err  in  sus- 
taining the  demurrer  to  the  complaint  The 
judgment  is  affirmed. 


(14  Ind.  App.  S34> 

NEW  PITTSBURG  COAL  &  COKE  CO.  t. 

PETERSON. 
(Appellate  Conrt  of  Indiana.     March  26,  1896.^ 
Appeai/— Deoibiok — Law  op  tbb   Cask — Mastbr 

A»D  BSKVANT— FbLLOW  SBKVAN* — PlSADIRQ. 

1.  The  dMsion  of  the  supreme  court  on  ap- 
peal is  ^e  law  of  the  case  throosh  ali  snbae- 
qnent  stages. 

2.  The  compiamt  in  an  action  for  personal 
injuries  alleged  tnat  plaintiff  was  employed  in  de- 
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fmdant'fi  coke  yard,  and  was  directed  to  clean 
the  sprocket  wheel  of  a  alack  elevator  by  defend' 
ant'a  foreman,  whose  duty  it  was  to  control,  em- 
ploy, and  discharge  plaintiDF^  and  to  look  after 
and  keep  the  machinery  in  repair  and  running 
Older,  and  was  injured  on  aceoTmt  OFf  the  fore- 
nuui's  negligence  in  failing  to  delay  the'  starting 
of  the  machinery,  and  also  in  failing  to  detach 
the  chain  by  which  the  elevator'  was  operated. 
Held,  that  the  complaint  was  insnfficient,  for 
failure  to  show  that  the  foreman's  negligence 
was  the  omission  of  a  duty  owine;  by  defend- 
ant to  plaintiff,  the  discharge  of  which  duty  was 
intrusted  to  the  foreman. 

Appeal  from  circuit  court,  Sullivan  county; 
A.  6.  Gavins,  Special  Judge. 

Action  by  Elijah  B.  Peterson  against  the 
New  Pittsburg  Coal  &  Coke  Company.  A 
demurrer  to  the  complaint  was  overruled, 
and  defendant  appeals.     Reversed. 

John  S.  Bays,  for  appellant.  Rldey  &  Emi< 
s(m,  for  appellee. 

RBINHARD,  J.  This  Is  the  second  appeal 
In  this  cause.  In  the  former  the  Judgment 
was  reversed  for  the  insufficiency  of  the 
complaint,  and  error  In  overruling  a  demur- 
rer thereto.  Coke  Co.  y.  Peterson,  136  Ind. 
39S,  35  N.  B.  7.  After  tile  reversal  the  ap- 
pellee attempted  to  amend  his  complaint  so 
as  to  conform  to  the  view  of  the  supreme 
court  concerning  the  requirement  necessary 
to  make  It  sufficient  After  the  filing  of  the 
amended  complaint  the  appellant  again  de- 
murred. The  court  overruled  the  demurrer, 
and  the  appellant  excepted,  and  assigns  the 
ruling  as  error.  Formerly  the  complaint  was 
In  four  paragraphs.  The  amended  c<Mnplalnt 
contains  but  a  single  paragraph. 

It  is  urged  by  appellant's  counsel  that,  in 
the  respect  in  which  the  original  was  held 
defective,  the  amended  complaint  Is  equally 
80.  If  this  be  true,  the  cause  must  be  re- 
versed; for  the  ruling  on  the  former  appeal 
is  the  law  of  the  case,  and  remains  so 
throughout  all  subsequent  stages.  Elliott, 
App.  Proc.  i  578.  It  appears  from  the  aver- 
ments of  the  complaint  as  amended  that  one 
Gus  Lawrent  (called  Lawrence  in  the  former 
appeal)  was  a  foreman  in  charge  of  that  de- 
partment of  the  mine  in  which  appellee  was 
injured  while  at  work  for  the  appellant;  that 
It  was  Lawrent's  duty  to  employ  and  dis- 
charge the  workmen,  including  the  appellee 
and  to  direct  them  In  their  work,  and  also  to 
look  after  the  machinery,  and  keep  the  same 
In  repair  and  running  order,  and  direct  when 
It  should  run  and  when  remain  idle;  that 
appellant  had  a  coke  yard,  in  which  there 
was  an  elevator,  which  was  composed  of  two 
wooden  upright  shafts,  through  which  two 
endless  chains  passed,  to  which  were  attach- 
ed iron  brackets  passing  over  sprocket  wheels 
at  the  bottom  and  top  of  said  shafts,  which 
wheels,  at  the  bottom  of  the  shafts,  were  at- 
tached to  an  iron  axle,  turned  by  means  of  a 
chain  belt  attached  to  the  engine  and  axle, 
and  propelled  by  means  of  said  engine;  that 
appellee  was  employed  to  work  In  said  coke 
yard,  in  hauling  slack,  etc..  In  a  wheelbar- 


row, at  $1.25  a  day,  as  a  common  laborer, 
and  was  whoUy  Ignorant  of  the  uses  of  the 
machinery  therein;  that  said  machine  was 
not  under  the  control  of  said  Lawrent,  nor 
did  he  have  any  control  over  the  engine  In 
charge  thereof,  but  that  said  Lawrent  could 
have  easily  detached  the  link  belt  which 
moved  said  elevator  from  the  axle,  all  of 
which  facts  said  Lawrent  then  knew;  that 
on  the  19th  day  of  February,  1889,  and  the 
night  following,  it  was  exceedingly  cold,  and 
water  carried  up  in  the  iron  buckets  to  the 
top  of  the  elevator  froze  in  said  sprocket 
wheels,  so  that  the  elevator  could  not  be 
used,  by  reason  thereof,  and  on  the  morning 
of  the  20th  day  of  February,  1889,  said  Law- 
rent,  acting  for  the  appellant,  ordered  the  ap- 
pellee to  go  with  him  to  the  top  of  said  ele- 
vator, to  remove  said  Ice  and  slack  there- 
from, so  that  appellant  could  proceed  with 
the  business  of  elevating  coal,  in  which  It 
was  engaged;  that,  by  the  usual  method  of 
conducting  appellant's  said  business,  the  en- 
gine blew  a  whistle  at  7  o'clock  each  morn- 
ing as  a  signal  for  all  of  the  employes  to 
assemble  at  the  works,  and  place  themselves 
in  readiness  for  said  business,  and  said  en- 
gine was  thereupon  at  liberty  to  be  started 
by  the  engineer  at  any  moment,  which  facts 
said  Lawrent  knew,  but  appellee  did  not 
know,  nor  was  appellee  Informed  that  the  en- 
gine was  at  liberty  to  be  started  before  the 
hour  of  7:30  o'clock  a.  m.,  but  on  the  con- 
trary the  appellee  had  been  informed  by  oth- 
er employes  that  it  did  not  start  before  that 
hour,  at  which  time  the  engine  again  blew 
the  wUstle;  that  appellant  had  in  no  way 
Informed  appellee  that  the  engine  would  be 
started  before  730  o'clock  a.  m.  upon  that 
or  any  other  day;  that  in  obedience  to  said 
order  of  said  Lawrent,  at  the  hour  of  7 
o'clock  a.  m.  on  said  day,  the  appellee  went 
with  said  Lawrent  to  the  tOp  of  said  elevator, 
and,  by  his  order  and  direction,  stood  with 
his  toes  on  the  bottom  of  one  of  said  iron 
buckets  so  attached  to  said  endless  chains, 
and  his  heels  on  the  top  of  the  wooden  chute 
Just  opposite  said  bucket,  and  began  to  chop 
and  remove  said  ice  and  frozen  slack  from 
said  sprocket  wheels  •with  a  mattock  provid- 
ed him  for  that  purpose  by  said  Lawrent, 
while  the  latter  stood  upon  the  opposite  side 
of  said  sprocket  wheels,  and  there,  in  like 
manner,  began  to  remove  the  Ice  and  frozen 
slack  from  said  wheels;  that  while  they 
were  so  engaged  in  said  work,  and  before 
the  hour  of  7:30  o'clock  a.  m.,  said  engine 
was  started  by  the  appellant  without  anv 
notloe  or  warning  to  the  appellee,  and  the 
endless  chains  and  buckets  were  suddenly 
pulled  downward,  and  caught  appellee  be- 
tween the  side  of  the  shaft  in  which  they 
move  and  one  of  said  iron  buckets,  and, 
without  any  fault  of  appellee,  greatly  crush- 
ed, bruised,  and  wounded  him;  that  said 
La'wrent  wholly  failed  to  detach  the  chain 
belt  which  moved  said  endless  chain  from 
the  engine,  or  to  notify  the  engineer  or  any 
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other  person  that  he  and  the  appellee  were 
going  to  (dean  said  sprocket  wheels,  or  that 
the  same  needed  to  be  cleaned;  that  appellee 
believed,  and  had  the  right  to  believe,  that 
said  engine  had  been  detached  from  said 
endless  chain,  or  that  the  engineer  had  been 
notified  said  sprocket  wheds  were  about  to 
be  cleaned;  that  there  was  no  other  place 
upon  which  appellee  could  stand  and  do  the 
work  In  which  he  was  engaged,  than  the 
place  where  he  then  stood;  that  it  was  the 
duty  of  said  Lawrent,  under  and  by  virtue  of 
the  authority  so  Intrusted  to  him  by  the  ap- 
pellant, before  he  directed  appellee  to  do 
said  work,  to  detach  said  endless  chain  from 
said  engine,  or  to  notify  the  engineer  in 
charge  thereof  that  appellee  was  about  to  do 
said  work,  or  to  notify  appellee  that  said  en- 
gine was  liable  to  be  in  motion  before  7:30 
o'clock  a.  m„  but  that  said  Lawrent  wholly 
failed  to  do  any  of  said  acts;  that  appellee 
believed,  and  had  a  right  to  believe,  that  said 
lAwrent  and  the  appellant  would  provide  for 
the  safety  of  appellee  while  so  engaged  in 
said  work, .  and  therefore  made  no  examina- 
tion or  inquiry  to  learn  if  such  provisions 
had  been  made  for  his  safety;  that,  so  long 
as  said  endless  chains  were  not  moving, 
there  was  no  danger  attending  the  work,  but 
that  it  could  not  be  performed  at  aU  when 
they  were  in  motion,  and  said  Lawrent  well 
knew  this  fact;  that  it  was  no  part  of  the 
work  in  which  appellee  had  been  employed  to 
clean  said  sprocket  wheels,  and  he  had  no 
knowledge  of  the  danger  attending  the  same 
before  he  was  Injured,  but  that  said  Lawrent 
well  knew  the  hazardous  work  it  was,  but 
failed  to  Inform  appellee  of  that  fact. 

In  the  former  opinion  it  was  held  that  the 
complaint,  as  then  framed,  counted  upon 
negligence  in  not  delaying  the  starting  of  the 
machinery  while  Peterson  was  in  the  eleva- 
tor. This,  It  was  said,  was  the  negligence 
of  Lawrent,  and  not  of  the  app^ant  It 
was  there  also  declared  that  the  only  allega- 
tion of  Lawrent's  relation  to  the  master  was 
that  he  (Lawrent)  was  the  appellant's  agent, 
with  full  authority  "to  control  the  work  of 
and  to  employ  and  discharge  the  plaintiff 
from  his  eqiployment,  as  well  as  other  serv- 
ants of  said  defendant"  It  was  held  that 
"the  questions  of  rank,  and  of  power  to  etor 
ploy  servants,  are  not  controlling  In  the  con- 
sideration of  the  relation  of  Lawrent  to  the 
appellant,"  but  that  "the  controlling  consid- 
eration is  whether  that  act  or  omission  is 
one  arising  from  a  duty  ovrtng  by  the  mas- 
ter to  the  servant,  the  discharge  of  which 
duty  is  intrusted  by  the  master  to  the  negli- 
gent servant"  In  the  complaint  now  under 
consideration  the  only  avermeots,  of  any  ma- 
teriality, concerning  the  alleged  negligent 
acts  of  Lawrent,  and  the  relation  he  sustain- 
ed to  appellant,  in  addition  to  those  contain- 
ed in  the  original  complaint  are  that  Law- 
rent  failed  to  detach  the  endless  chains  from 
the  engine,  and  that  it  was  his  duty  to  do  so. 
Are  these  aflditlonal  allegations  sufficient  to 


take  the  case  oat  of  the  rule  an)lylng  to 
cases  of  fellow  servants,  as  laid  down  in  the 
opinion  of  the  supreme  court  on  the  former 
appeal?  As  was  said  by  this  court  In  a  re- 
cent case  concerning  the  rule  in  such  cases: 
"It  Is  the  duty  of  the  master  to  provide  his 
servants  with  safe  working  places;  to  pro- 
vide for  their  use  safe  machinery,  appliances, 
tools,  and  implements;  to  provide  safe  ma- 
terials, careful  and  competent  fellow  serv- 
ants; to  keep  machinery,  tools,  and  imple- 
ments In  repair,  and  working  places  in  safe 
condition;  to  take  notice  of  the  liability  of 
machinery  and  appliances  to  wear  out  and 
become  defective,  with  age  and  use;  to  In- 
struct the  young  and  Inexperienced  servants 
as  to  their  duty,  and  warn  them  of  danger 
and  how  to  avoid  it;  to  regulate  and  so  con- 
duct his  business  that  his  servants  may  be 
the  least  exposed  to  danger;  and  to  do  noth- 
ing by  which  the  danger  to  his  servants  may 
be  unnecessarily  augmented."  Cole  Bros.  y. 
Wood,  U  Ind.  App,  37,  48,  36  N.  B.  1074.  In 
the  present  case  it  is  not  the  theory  of  the 
complaint  that  the  appellant  was  negligent 
in  the  performance  of  any  of  these  duties. 
There  Is  consequently  no  question  as  to  a 
failure  to  provide  a  safe  place  to  work,  or  al- 
lowing any  portion  of  the  machinery  to  re- 
main out  of  repair,  or  to  provide  a  compe- 
tent person  to  perform  the  acta,  the  omission 
of  which  is  relied  upon  aa  constituting  the 
negligence  in  this  case.  The  theory  of  the 
complaint  is: that  Lawrent  was  a  vice  princi- 
pal, whose  duty  it  was  to  order  the  appellee 
to  perform  the  work  In  which  he  was  engag- 
ed when  injured;  that  he  did  order  him  to 
do  so;  that  such  work  was  extremely  peril- 
ous, because  appdlee  was  required  to  stand 
upon  the  buckets  attached  to  the  machinery, 
when  the  engine  was  likely  to  start  at  any 
time;  that  the  danger  could  have  been  avoid- 
ed, had  Lawrent  delayed  the  starting  of  the 
engine,  or  detached  the  endless  chains,  or 
warned  the  appellee^  as  he  was  in  duty 
bound  to  do,  that  the  engine  was  about  to 
start  (although  it  alao  shows  that  Lawrent 
had  no  control  over  the  engineer).  The  fact 
that  Lawrent  was  a  superintendent  or  boss 
in  the  department  in  which  ue  and  appellee 
were  at  work  in  cleaning  the  wheels  did  not 
necessarily  make  him  a  vice  principal  in  the 
performance  or  omission  of  the  acts  which  It 
is  alleged  were  the  cause  of  appellee's  Inju- 
ries. Appellee  and  Lawrent  were  fellow 
servants  In  the  work  of  cleaning  the  sprocket 
wheels.  Lawrent  it  is  true,  also  had  other 
duties  assigned  him;  but  they  were  not  such, 
according  to  the  holding  upon  the  former  ap- 
peal, as  might  not  have  been  delegated  to 
any  .other  servant  by  the.  appellee.  This 
court  has  had  occasion  to  give  construction 
to  the  decision  of  the  supreme  court  rendered 
on  the  former  hearing,  and.  In  doing  so,  Lotz, 
J.,  speaking  for  a  majority  of  the  court,  said : 
"The  acts  that  Increased  his  [Peterson's] 
peril  were  starting  the  machinery,  coupled 
with  the  failure  to  give  him  warning.    Both 


Digitized  by  LjOOQ  IC 


laa.) 


TEBBT  ft  LOUiaVILLB,  IT.  A.  &  0.  BT.  CO. 


sre 


of  tb«Be  (tbe  starting  of  the  macblnery  and 
the  faUore  to  want)  are  auch  acts  aa  usually 
and  naturally  devolve  upon  a  fpllow  serv- 
ant" Gole  Bros.  v.  Wood,  11  Ind.  App.  60, 
86  N.  B.  1074.  Notbing  has  been  added  by 
the  amendment  to  the.  complaint  that  chan- 
ges the  facts  so  as  to  take  them  out  of  the 
role  applicable  to  fellow  servants  as  laid 
down  by  the  supreme  court  on  the  former 
appeal.  The  additional  duty  alleged  to  have 
devolved  upon  Lawrent,  viz.  that  of  unfas- 
tening tbe  chains,  was  of  the  same  character 
as  those  alleged  to  have  devolved  upon  him 
in  the  original  complaint.  Wheu  the  appel- 
lant had  provided  a  competent  person,  such 
as  Lawrent,  to  perform  these  acts,  it  had 
done  an  tbe  law  demanded  at  its  bands. 
Tbe  appellant  could  not  be  held  to  know  or 
anticipate  that  Lawrent  would  fail  In  the 
proper  performance  of  the  duties  Intrusted 
to  him.  The  court  therefore  erred  In  over- 
ruling the  demurrer  to  the  amended  com- 
plaint   Judgment  reversed. 


(15  Ind.  Adp.  163) 

TBRBX  T.  liOniSVILLB,  N.  A.  ft  a 

ET.  CO.* 

(Appellate  Court  of  Indiana.     Match  24,  1896.) 

Bpbciaj.  VsRDior— HiisTSK  and  Sbbvah*— Com- 

TKIBOTOBT  NBOLrOBHOB. 

1.  The  inferential  facts  of  doe  care  and  free- 
dom from  fault  on  plaintifTs  part,  found  by  the 
special  verdict  will  not  warrant  a  Judgment  in 
hia  favor,  unless  the  primary  facta  on  which 
they  are  founded  are  such  that  the  ooncluaion 
announced  may  be  reasonably  drawn  therefrom. 

2.  The  specific  facta  found  in  a  special  ver- 
dict—that plaintiff,  a  section  hand,  was  ordered 
by  his  foreman  tc-  assist  in  oarryini^  a  heavily 
loaded  hand  car  around  a  caboose  which  stood  in 
the  track;  that,  in  so  doing,  plaintiff,  who  was 
lifting  the  car  from  behind,  and  wallcinK  for- 
ward, struck  his  foot  against  a  tnag,  and  was 
iajured,  the  floor  of  the  car  hiding  hia  view  of 
the  snags  and  stubs  beneath  it;  and  that  he  bad 
no  knowledge  of  the  dangeroua  condition  of  tlie 
ground  over  which  he  was  walking — are  insuffi- 
etent  to  suimort  the  conclusion  that  plaintiff  was 
free  from  fault;  no  reason  appearing  why  he 
could  not  by  looking  ahead  of  tlie  hand  car, 
have  discovered  the  condition  of  the  ground. 

Appeal  from  circuit  court,  Monroe  coimty; 
R.  W.  Miers,  Judge. 

Action  by  Ellas  A.  Terry  agains^  the  Louis- 
ville, New  Albany  &  Chicago  Kallway  Com- 
pany to  recover  for  personal  Injuries.  The 
Jury  returned  a  special  verdict,  upon  which 
Judgment  was  rendered  for  defendant  and 
plaintiff  appeals.    Affirmed. 

John  R.  Bast  P.  O.  Miller,  and  I>unn  ft 
Lowe,  for  appellant  .  B.  O.  Field  and  W.  S. 
Kinnan,  tor  appellee. 

GAVIN,  O.  J.  We  learn  from  tbe  special 
verdict  that  appellant  was  a  section  band  in 
appellee's  employ.  While  on  bis  way  to  work 
with  the  rest  of  the  gang,  they  found  a  ca- 
boose standing  upon  the  main  track,  along 
which  their  hand  car  was  moving.  The  fore- 
man passed  along  south  of  the  caboose,  and 
then  ordered  the  men.  Including  appellant  to 
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immediately  pick  up  the  hand  car,  wbfcb  warn 
heavily  loaded,  and  carry  it  around  the  caboose. 
The  ground  at  this  side  of  the  thick  was  un- 
level  and  imeTen,  with  snags  and  stubs  pro- 
truding out  of  tbe  ground  to  a  height  of  six  or 
eight  inches,  as  was  plainly  visible  to  tbe  fore- 
man. Tbe  carrying  of  the  hand  car  thus 
loaded  over  such  ground  was  dangerous  and 
unsafe,  as  appellee  well  knew.  After  stop- 
ping the  hand  car,  only  one  or  two  minutes  in- 
tervened before  tbe  order  was  given.  During 
this  time,  appellant  did  not  and  could  not  ex- 
amine tbe  ground,  or  learn  tbe  dangers  of 
carrying  the  car  over  it;  and  he  was,  prior 
to  bis  injuries,  wholly  unacquainted  with  its 
condition  and  dangers,  and  had  no  knowledge 
that  It  was  full  of  stubs  and  snags.  To  carry 
the  car  thus  loaded  was  more  hazardous  than 
and  ditTerent  from  the  usual  manner  of  trans- 
xx>rtlng,  and  imposed  upon  appellant  an  extra 
hazard,  not  contemplated  by  bis  employment 
Appellant  while  walking  forward,  but  be- 
hind the  band  car,  helping  to  carry  It  by  a 
handle.  In  pursuance  of  such  command,  witli- 
out  Icnowlng  of  any  obstructions,  struck  his 
foot  against  a  snag  protruding  about  eight 
inches  out  of  the  ground,  and  was  thereby 
thrown  down  and  Injured.  The  floor  of  the 
car,  while  being  carried,  came  to  a  point  just 
above  his  knees,  and  "wholly  obstructed  his 
view  from  the  stubs  and  snags  beneath  it,  and 
the  one  against  which  he  struck  his  foot;  and 
at  the  time  be  received  his  Injury  be  could 
not  see  tbe  dangers  beneath  said  car,  and 
acted  as  an  ordinary  prudent  person  would 
have  done  under  the  circumstances."  There  is 
also  a  general  finding  of  negligence  upon  ap- 
pellee's part,  and  want  of  negligence  upon  ^- 
pellant's  part 

In  our  summary,  we  have  set  forth  all  tbe 
facts  Indicating  care  upon  the  part  of  appel- 
lant It  will  be  observed  that  It  does  not 
appear  that  he  might  not  by  looking  ahead  of 
the  car  which  he  was  carrying,  have  seen  the 
condition  of  the  ground  and  the  snags  there- 
on in  front  of  it  as  he  was  carrying  it  It 
is  true,  it  is  found  that  be  could  not  by  rea- 
son of  the  floor,  see  the  snags,  etc.,  under  tbe 
car;  but  it  is  not  clear  why,  since  he  was 
walking  forward,  he  might  not  by  loolcmg 
ahead,  have  discovered  that  the  ground  over 
which  he  was  about  to  travel  was  uneven, 
and  obstructed  by  snags.  There  is  nothing  to 
Indicate  that  he  was  on  the  lookout  for  ob- 
structions, nor  is  there  any  fact  set  out  ex- 
hibiting his  conduct,  except  that  he  took  bold 
of  tbe  car  handle,  and  walked.  While  he 
may  not  have  known  tbe  character  of  this 
particular  tract  of  ground,  we  are  of  the  opin- 
ion that  one  about  to  engage  in  carrying  & 
car  thus  heavily  laden  alongside  a  railroad 
track  might  naturally  exi>ect  that  tbe  way 
might  not  be  absolutely  smooth,  nor  entirely 
tree  from  all  obstructions  over  which  be 
might  stumble.  He  would  certainly  not  be 
justified  in  proceeding  blindly  forward,  with- 
out paying  any  attention  or  giving  any  heed 
to  where  he  was  going.    That  he  was  paying 
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any  Attention  to  where  he  was  going,  or  where 
he  was  putting  his  feet,  or  that  he  was  mak- 
ing any  effort  to  gnard  against  stumbling, 
does  not  appear  from  the  facts,  except  so  far 
as  these  things  may  be  included  In  the  gen- 
eral statement  that  he  was  without  fault,  and 
was  acting  as  a  prudent  man  would.  That  he 
was  himself  In  the  exercise  of  due  care,  or 
was  free  from  any  contributory  negligence, 
was  an  essential  feature  of  appellant's  case. 
It  was  requisite  that  the  facts  set  forth  in  the 
special  verdict  should  demonstrate  this  to  be 
true.  The  inferential  facts  of  due  care  and 
freedom  from  fault  cannot  be  given  effect, 
aniess  the  primary  facts  upon  which  they  are 
founded  are  such  as  that  the  conclusion  an- 
nounced may  be  reasonably  drawn  therefrom. 
Railway  Co.  t.  Grames,  136  Ind.  39,  34  N.  E. 
714;  Smith  v.  Railway  Co.,  141  Ind.  92,  40  N. 
E.  271;  Walkup  v.  May,  9  Ind.  App.  409,  86 
N.  B.  917;  Railway  Co.  v.  Sears,  11  Ind.  App. 
654.  38  N.  E.  837;  RaUway  Co.  v.  Oostello,  9 
Ind.  App.  462,  36  N.  E.  299;  BedmeU  v. 
Hosier,  10  Ind.  App.  5,  37  N.  E.  580.  Appel- 
lant's want  of  knowledge  of  the  condition  of 
the  ground,  and  the  fact  that  he  was  carry- 
ing an  unusually  heavy  load,  did  not  relieve 
him  from  exercising  care,  but  rather  Increased 
the  quantum  of  care  which  he  should  have  ex- 
erted. The  cases  of  City  of  Bluffton  v.  Mc- 
Afee, 12  Ind.  App.  490,  40  N.  E.  549,  City  of 
Elwood  V.  Carpenter,  12  Ind.  App.  459,  40  N. 
E.  548,  and  Oaston  v.  Bailey  (Ind.  App.)  43 
N.  E.  254,  closely  resemble  the  one  in  hand 
so  far  as  the  showing  as  to  the  quantum  of 
care  is  concerned.  There  Is,  in  our  opinion,  no 
sufficient  basis  in  the  specific  facts  set  forth 
In  the  verdict  upon  which  to  legitimately  sup- 
port the  Inferential  facts  found  by  the  Jury. 
Judgment  affirmed. 

04  Ind.  App.  618) 

SWEET  V.  SWEET. 
(Appellate  Court  of  Indiana.     Mardi  24,  1896.) 

PaBTHBBSHIP  — COSTRAOT  Or  DuaOLUTIOR  — COR- 
STBUOTION. 

A  contract  of  settlement  of  partnerBhip 
acconnts  and  diaaolntion  of  the  partnership  of 
two  persona  recited  that  an  adjustment  of  the 
liabihties  of  each  to  the  firm  had  been  made,  and 
one  partner  found  Indebted  to  his  copartner 
$3,000  in  excess  of  the  amount  his  copartner  was 
Indebted  to  him  for  funds  withdrawn  from  the 
firm,  and  that  such  copartner  had  been  paid  the 
excess  by  certain  conveyances  made  to  him  by 
his  partner.  Held  that,  the  partners  having 
construed  the  contract  as  showing  that  the 
$3,000  was  due  the  copartner  personally,  it  could 
not,  on  the  ground  of  mutual  mistake  in  con- 
struction, be  construed  as  showing  that  it  was 
due  the  firm,  so  as  to  entitle  the  partner  to  re- 
cover one-half  the  sum  paid. 

Appeal  from  circuit  court,  Cass  county; 
Moses  B.  Lalry,  Judge. 

Action  by  William  B.  Sweet  against  Theo- 
dore P.  Sweet  to  recover  an  excess  paid  by 
mutual  mistake  under  a  contract  of  settle- 
ment of  partnership  accounts  and  of  dissolu- 
tion. Prom  a  Judgment  for  defendant,  plain- 
tlfl  appeals.    Affirmed. 


Magee  &  Funk,  tor  appellant  Nelson  ft 
Myers  and  a«org«  Walters,  tot  appellee. 

LiOTZ,  J.  The  appellant  and  am>eUee  wen 
partners,  engaged  In  dealing  in  grain  sjid 
general  merchandise,  and  each  had  a  one- 
half  interest  In  the  business  and  partner- 
ship property.  On  the  8th  day  of  May,  1893, 
the  partnership  was  dissolved,  and  a  settle- 
ment had  between  the  partners.  A  writtea 
article  ot  dissolution  was  executed.  In  whicli 
it  was  stated  that  the  appellant  was  found 
to  be  indebted  to  the  appellee  in  the  sum  of 
$3,000,  which  amount  was  paid  by  the  appel- 
lant to  the  appellee  by  the  conveyance  of  cer- 
tain property.  The  appellant,  tn  his  com- 
plaint, alleged  that,  in  making  such  settle- 
ment an  article  of  dlHolution,  there  was  a 
mntual  mistake  made;  that,  instead  of  ai>- 
pellant  being  indebted  to  appellee  in  the  sum 
of  $3,000,  he  was  indebted  to  the  firm  tn  that 
sum,  and  Indebted  to  the  appellee  In  the  sum 
of  $1,500.  The  object  of  the  action  was  to 
recover  the  $1,500  alleged  to  hare  been  over- 
paid. The  Issue  Joined  was  tried  by  the 
court,  and  a  general  finding  made  for  the  ap- 
pellee. The  only  error  assigned  Is  the  over- 
ruling of  the  motion  for  a  new  trial. 

The  appellant  insists  that  the  finding  is  not 
supported  by  the  evidence,  and  is  contrary  to 
the  law.  The  only  evidence  given  upon  the 
Issue  was  the  written  article  of  dissolutloa 
and  of  a  demand  of  payment  made  by  the 
appellant  In  the  article  of  dlssolation  is 
this  clause:  "An  adjustment  of  the  liabil- 
ities of  each  partner  to  the  partnership  has 
been  made,  and  it  is  found  that  William  Bl. 
Sweet  is  indebted  to  his  copartner,  in  excess 
of  the  amount  that  said  Theodore  P.  Sweet 
is  Indebted  to  him  on  account  of  the  profits 
and  funds  withdrawn  from  the  partnership, 
in  the  sum  of  $3,000.  It  is  hereby  acknowl- 
edged by  the  said  T.  P.  Sweet  that  he  has 
been  fully  paid  said  sum  of  $3,000,  as  fol- 
lows: [$1,000  by  transfer  of  an  interest 
in  a  certain  stock  of  goods,  and  $2,000  by  the 
conveyance  of  certain  real  estate.]"  The  ap- 
pellant's insistance  is  that  the  only  fair  and 
reasonable  construction  of  the  clause  above 
quoted  is  that  he  was  indebted  to  the  part- 
nership In  the  sum  of  $3,000,  and  that,  as 
one-half  of  this  amount  belonged  to  him  as  a 
member  of  the  partnership,  he  was  only  in- 
debted to  the  other  partner  in  the  sum  of 
$1,500.  But  this  is  not  the  only  construction 
that  the  language  used  will  bear.  It  is  stat- 
ed that  the  appellee  is  also  indebted.  If  both 
partners  were  Indebted  to  the  partnership, 
then  each  would  be  the  owner  of  one-half  of 
the  amount  which  he  owed  to  the  partner- 
ship; and  it  is  not  probable  that  appellant 
would  only  be  Indebted  to  his  copartner  in 
the  sum  of  $1,500,  for  one-half  of  the  amount 
of  what  the  other  partner  owed  the  firm 
should  be  deducted  from  this  amount  in 
order  to  adjust  the  accounts  between  the 
partners.  It  is  also  possible  to  construe  this 
clause  so  that  the  $3,000  represents  the  In- 
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debtedness  doe  one  partner  from  the  otiter 
after  the  partnership  affairs  have  been  adjust- 
ed, and  the  partners  have  reached  a  settle- 
ment between  themselves.  If,  after  the  dis- 
solution of  the  partnership,  It  should  have 
been  found  that  the  appellant  had  drawn 
oat  $8,000,  and  the  appellee  |2,000,  this  would 
make  a  total  of  $10,000,  of  which  each  part- 
ner would  be  entitled  to  95,000.  The  appe- 
lant would  then  have  $3,000  more  than  he 
was  entitled  to,  and  the  appellee  $3,000  less 
than  he  waa  entitled  to;  or,  in  other  words, 
the  appellant  would  be  indebted  to  the  ap- 
pellee in  the  sum  of  $3,000.  At  least,  the 
parties  seem  to  have  put  this  kind  of  a  con- 
struction upon  the  contract  for  themselves, 
and  the  appellant  paid  the  difference  upon 
such  a  construction  and  basis.  Where  there 
Is  an  ambiguity  or  uncertainty  in  a  contract, 
and  the  parties  have  voluntarily  executed  or 
conetrued  it  for  themselves,  the  courts  gen- 
erally adopt  the  construction  put  upon  it  by 
the  parties  to  It  If  there  was  actually  a 
mistake  In  the  adjustment  of  the  accounts, 
that  fact  might  have  been  shown.  Bat  no 
claim  of  that  kind  is  made,  the  only  conten- 
tion being  that  there  was  a  mistake  in  the 
construction  of  the  article  of  dlssolntlon.  In 
the  absence  of  any  evidence  of  an  actual  mis- 
take, this  court  most  affirm  the  jad^ment 
rendered.    Judgment  affirmed. 


04  Ind.  App.  699) 

JOHNSON  «t  aL  T.  WILLIAMS. 
(Appellate  Court  of  Indiana.     March  24,  1888.) 

Appeal  from  drcult  court.  Grant  comity;  J.  L. 
Custer,  Judge. 

Action  by  John  W.  Williams,  guardian,  etc., 
against  James  Johnson  and  others.  From  a 
Judgment  in  favor  of  plaintiff,  defendants  ap- 
peal    Affirmed. 

Harvey  &  De  Wolf,  for  appellants.  Ratlifl 
&  Cline,  for  appellee. 

ROSS,  J.  The  aroellee,  John  W.  WUliama, 
guardian  of  Roscoe  Bedwell  and  Christa  Bed- 
well,  minor  children  of  Amy  A.  Bedwell,  sned  to 
recover  on  a  note  t^ven  by  the  appellants  to  said 
Amy  A.  Bedwell,  and  by  her  anigned  to  the 
appellee,  as  such  guardian,  for  a  iMianoe  of  the 
par<^8e  money  in  the  sale  of  real  estate.  The 
cause  was  tried  by  the  court,  and,  at  the  request 
of  the  appellants,  the  court  made  a  special  find- 
ing of  nets,  with  oonclusiona  of  law  thereon. 
To  the  conclusions  of  law  the  appellants  except- 
ed, and  the  correctness  of  such  conclusions  upon 
the  facts  found  is  the  only  question  presented 
on  this  appeal.  In  the  case  of  Johnson  v.  Bed- 
well  (recently  decided  by  this  court)  43  N.  B. 
246,  all  of  the  questions  arising  on  this  appeal 
were  decided  adversely  to  the  appdlants.  The 
Judgment  of  the  court  below  is  therefore  in  all 
things  affirmed. 


(U  Ind.  App.  631) 

SEROYER  et  aL  V.  SIMONS  et  aL 
(Appellate  Court  of  Induina.  March  25,  1896.) 
ArpBAi.  BowD— AoTios— Defbots  Cored. 
In  an  action  by  two  plaintiffa  to  recover 
pOMession  of  lands,  wherein  tney  recovered  Judg- 
ment; defendant  nve  an  appeal  bond,  payable  to 
«^  oiE  the  plaintiffs  in  Us  own  right  and  as  agent 


for  the  other,  bat  otherwise  snffideat.  By  vir- 
tue of  the  appeal,  defendant  kept  possession  of 
the  property,  and  deprived  plaintifli  of  the  use 
and  rental  of  it,  for  one  year.  An  action  on 
the  bond  was  resisted,  on  the  nonnd  that  it  was 
made  to  one  plaintifE  only.  HeltL,  that  tbti  de- 
fect was  cured  by  ReT.  St  1894,  {  1235  (Rev. 
St  1881,  {  1221},  providfaig  that  in  an  action 
on  such  bond,  ptaiuttfl  may  recover  by  suggestina 
the  defect  in  the  complaint 

Appeal  from  circuit  court  Huntington 
county;    S.  B.  Cook,  Special  Judge. 

Action  by  William  Simons  and  others 
against  Irvin  Shroyer  and  others  to  recover 
on  an  appeal  bond.  From  a  Judgment  in  fa- 
vor of  plaintiffs,  defendants  appeaL    Affirmed. 

Jas.  M.  Hatfield,  J.  O.  Branyan,  J.  &  Bran- 
yan,  J.  F.  France,  and  Z.  T.  Dungan,  for  ap- 
pellants.   Kenner  &  Lesh,  for  appellees. 

DAVIS,  J.  One  question  only  is  present- 
ed by  this  appeal,  and  that  is  as  to  the 
sufficiency  of  the  complaint  The  material 
averments  In  the  complaint  are  that  in  the 
year  1893  the  appellees  were  the  owners  of 
a  farm  of  73  acres,  in  JaciiBon  township, 
Huntington  county,  Ind.,  and  that  the  appel- 
lant Irvln  Sbroyer  was  in  possession  of  said 
property,  claiming  as  a  tenant  which  right! 
were  disputed  by  appellees;  that  in  March, 
1883,  they  filed  a  complaint  against  him  be* 
fore  a  Justice  of  the  peace  In  said  township. 
In  which  they  alleged  that  the  tenancy  of 
said  Shroyer  expired  on  the  1st  day  of 
March,  1893,  and  that  he  was  then  in  pos- 
session of  said  farm,  without  right  and  they 
prayed  Judgment  for  the  possession  of  said 
property;  that  such  proceedings  were  had 
In  said  action  that  Judgment  was  rendered 
therein  for  the  appellees;  that  said  appellant 
Irvin  Sbroyer,  within  30  days  after  the  ren- 
dition of  said  Judgment  prayed  an  appeal  to 
the  circuit  court  of  said  county,  and  filed 
bis  appeal  bond  in  the  sum  of  $200,  signed 
by  the  appellants  Blizabetb  Simons  and 
Mary  A.  SUnons,  soretles  thereon,  payable 
to  said  William  Simons,  appellee  herein.  In 
his  own  right  and  as  agent  for  the  plain- 
tiff Dorinda  Simons,  properly  conditioned 
for  the  due  prosecution  of  said  appeal,  etc., 
which  bond  was  approved  and  the  appeal 
completed  in  April,  1893;  that  he  failed  to 
prosecute  said  appeal  by  dismissing  the 
same.  In  October,  1893.  Damages  sustained 
by  the  appellees  growing  out  of  the  appeal 
and  the  breach  of  the  condition  of  said  bond 
are  duly  averred.  The  only  objection  made 
to  the  complaint  la  that  the  bond  being  pay- 
able to  William  Simons  alone,  a  suit  cannot 
be  maintained  thereon  by  the  appellees.  In 
other  words,  the  contention  of  counsel  for 
appellants  is  that  for  the  reason  stated,  the 
complaint  is  not  good  as  to  both  of  the  ap- 
pellees, and  therefore  it  is  not  good  as  to 
either  of  them. 

It  clearly  appears  that  said  William  Si- 
mons and  Dorinda  J.  Simons  were  both  par- 
ties to  the  action  and  judgment  for  the  po» 
session  of  the  farm,  and  that  said  Shrc^e^ 
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appealed  from  that  Jndermebt  by  execntlsK 
the  bond  In  salt.  IB  the  complaint  Insuffi- 
cient because  Dortuda  J.  Simons  Is  not  nank 
ed  In  the  appeal  bond?  Rev.  St  1894,  H 
710&-7115.  inclusive  (Rev.  St  1881,  »  6225- 
6231,  Inclusive).  The  appeal  bond  Is  conced- 
ed to  have  been  in  all  respects  In  compliance 
with  the  provisions  of  section  7115  (5234), 
supra,  except  that  the  name  of  said  Dorinda 
J.  Simons  does  not  appear  therein.  The  ap- 
peal bond  was  properly  conditioned  for  "se- 
curing damages.  If  any,  and  costs,  and  the 
prosecution  of  the  appeal.''  The  statute  pro- 
vides that  the  signer  of  each  bond  shall  be 
bound  to  the  full  extent  contemplated  by 
the  law  requiring  the  same,  and  that  in  an 
action  on  a  defective  bond,  the  plaintiff  may 
suggest  the  defect  In  the  complaint,  and  re- 
cover to  the  same  extent  as  if  snch  bond 
were  perfect  In  all  respects.  Rev.  St  1894, 
{  1235  (Rev.  St  1881,  i  1221);  Opp  ▼.  Ten 
Eyck,  99  Ind.  345.  In  the  case  last  cited, 
which  was  an  action  on  an  appeal  bond, 
Judge  Zollars  said:  "The  force  and  effect  of 
this  section  is  to  cure  defects  and  supply 
omissions  in  the  class  of  bonds  named, 
whether  the  defects  and  omissions  be  of  form 
«r  substance,  and  to  hold  the  obligors,  both 
principals  and  sureties,  to  the  full  extent 
of  the  law  requiring  the  bond."  In  this 
case  the  Judgment  for  possession  was  in  fa- 
vor of  boUi  appellees.  The  appeal  bond  ex- 
pressly provided  for  the  payment  of  "ao- 
cmed  rent"  By  virtue  of  the  appeal,  Shroy- 
«r  held  the  possession  of  the  farm,  and  the 
appellees  were  deprived  of  the  use  and  rent- 
al of  said  property,  during  the  year  of  1893. 
Under  the  circumstances  disclosed  In  the 
complaint,  the  defect  in  the  bond  growing 
out  of  the  omission  of  the  name  of  Dorinda 
J.  Simons  therein  will  be  regarded  as  cured, 
and  the  appellants  held  liable  to  the  full  ex- 
tent of  the  statute  under  which  the  bond 
was  executed. 

It  Is  not  necessary  to  consider  the  motion 
of  appellees  to  dismiss  the  appeal,  nor  the 
alleged  defect  in  the  assignment  of  errors. 
On  the  facts  as  alleged,  if  true,  the  appellees 
were  entlUed  to  recover.  The  only  error  dls- 
cassed  Is  not,  in  our  opinion,  well  taken. 
Judgment  affirmed. 


(15  Ind.  App.  2U) 

NBPTUNB  V.  PAXTON. 

(Appellate  Conn  it  Indiana.     March  2S,  1896.) 

Promissobt  Notes — Liabilitt  or  Tkustei. 

Unsubscribed  stock  of  a  bank  was  issoed 
to  T.,  its  president,  as  trustee  for  the  bank,  and 
a  note  was  givej  by  the  president,  payable  to 
the  bank,  signed,  "T.,  Trustee  for  Banlt."  The 
proceeds  from  any  of  such  stock,  when  sold,  as 
well  as  all  divideods  thereon,  were  credited  to  the 
bank.  The  note  was  renewed  each  six  months, 
ibc  amount  of  th?  new  note  being  reduced  ao- 
pording  to  tlie  amount  received  from  the  sale  of 
«uch  stock.  Held  that,  on  the  insolrency  of  the 
tank,  T.  was  not  (lersonaily  liable  on  the  note 
to  the  receiver  irppomtcd  for  the  tMUik. 
t  Bsbearlsg  denied. 


Appeal  from  circuit  coort,  B^oz  connty;  Q. 
W.  Shaw,  Judge. 

Action  by  Thomas  R.  Paxton  against 
Geoi^e  L  Neptnne,  administrator.  There  was 
a  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 


Belly  ft  Bmison,  for  appellant 
Wolf,  for  appellee. 


W.  H.D« 


ROSS,  J.  The  appellee,  Thomas  R.  Pax- 
ton,  as  receiver  of  the  Vincennes  National 
Bank  of  Vincennes,  Ind.,  filed  with  the  clerk 
of  the  Knox  circuit  court  as  a  claim  against 
the  estate  of  William  M.  Tyler,  deceased,  a 
note,  bearing  date  January  1,  1892,  calling 
for  $22,3G5.  The  claim  was  transferred  to 
the  Issue  docket,  when  the  appellant  filed  a 
demurrer  thereto  for  want  of  facts,  which 
was  overruled  by  the  court,  and  an  exception 
saved  to  the  ruling.  Appellant  thereupon  fil- 
ed an  answer  In  two  paragraphs,  the  first  be- 
ing a  general  denial,  and  the  second  setting 
up  special  matter.  To  the  second  paragraph 
of  the  answer,  appellee  filed  a  demurrer, 
which  was  overruled,  and  an  exception  sav- 
ed. There  was  a  trial  by  the  court  resulting 
in  a  finding  and  Judgment  against  the  estate. 
Subsequentiy  the  appellant  filed  a  motion  for 
a  new  trial,  which  was  overruled  by  the 
court  The  appellant  assigns  as  error  here 
the  rulings  of  the  court  in  overruling  the  de- 
murrer to  the  complaint  and  the  motion  for 
a  new  trial  The  appellee  assigns  as  cross 
error  the  ruling  of  the  court  In  overruling  the 
demurrer  to  the  second  paragraph  of  the  ap- 
pellant's answer. 

The  note  sued  on  reads  as  follows:  "$22r 
386.  Vincennes,  Ind.,  Jan.  1,  1892.  Six 
months  after  date,  we,  or  either  of  us,  prom- 
ise to  pay  the  Vincennes  National  Bank,  or 
order,  twenty-two  thousand  three  hundred 
and  sixty-five  dollars,  negotiable  and  payable 
at  the  Vincennes  National  Bank,  Vincennes, 
Indiana,  for  value  received,  with  eight  per 
cent  Interest  per  annum  after  maturity  until 
paid,  and  ten  per  cent  attorney's  fees  for  col- 
lecting the  same,  to  be  Included  In  any  Judgw 
ment  on  this  note,  without  relief  from  valua- 
tion or  appraisement  laws,  for  133  shares  of 
stock  in  the  Vincennes  National  Bank.  The 
dividend  on  the  stock  to  be  the  Interest  on 
this  note.    W.  M.  Tyler,  Trustee  for  Bank." 

It  Is  Insisted,  on  behalf  of  appellant  that 
there  Is  no  liability  on  the  part  of  the  estate, 
for  the  reason  that  the  obligation  sued  on 
was  not  the  personal  obligation  of  the  deced- 
ent William  M.  Tyler,  but  that  he  was  sim- 
ply the  trustee  for  the  Vincennes  National 
Bank.  The  evidence,  which  Is  clear  and  un- 
equivocal, established  the  following  state  of 
facts,  to  wit:  In  the  year  1885,  the  Vin- 
cennes National  Bank  was  reorganized  under 
an  extension  of  its  charter;  but  a  number  of 
the  old  stockholders  declined  to  take  stock  in 
the  reorganization,  for  which  reason  a  part 
of  the  capital  stock  was  not  taken,  and  the 
part  not  regularly  subscribed  for  and  taken 
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was  Ismied  to  and  In  the  names  of  Sheridan 
H.  Isaacs,  assistant  cashier  of  the  bank,  as 
trustee  for  the- bank,  and  be  gare  his  note  as 
sncb  trustee  therefor,  the  note  being  then  car- 
ried, instead  of  the  stock,  as  an  asset  of  the 
bank.  Mr.  Isaacs  acted  as  snch  trustee  for 
about  two  years,  when  William  M.  Tyler, 
who  was  the  president  of  the  bank,  became 
trustee,  and  new  certificates  of  stock  for  all 
remaining  unsold  were  then  Issued  to  him  as 
"trustee  for  the  bank,"  and  he,  as  such  trus- 
tee,  executed  a  note  to  the  bank  therefor, 
signing  snch  note  In  the  same  manner  as  he 
signed  the  one  sued  on,  and  heretofore  set  out 
In  this  opinion.  A  part  of  the  stock  thus 
held  by  him  was  subsequently  sold,  and  the 
proceeds  turned  over  to  the  bank.  The  note 
given  by  the  trustee  was  renewed  every  six 
months,  the  amount  of  the  new  note  being 
reduced  according  to  the  amount  received  on 
account  of  stock  sold  of  that  held  by  blm  as 
•ocb  trustee.  The  stock  thus  held  by  him  as 
trustee  appeared  on  the  books  of  the  bank 
tn  his  name  as  trustee,  and  no  part  of  the 
dividends  declared  on  such  stock  was  ever 
paid  to  or  received  by  him,  but  was  credited 
to  the  banlc  It  does  not  appear  how  Mr. 
Tyler  became  the  trustee  to  hold  this  stock 
for  the  bank,  but  it  does  appear  that  he  was 
not,  so  far  as  the  records  of  the  bank  dis- 
close, selected  by  an  order  of  the  board  of 
directors.  It  has  been  held,  in  many  cases, 
that  if  a  party,  although  merely  an  agent,  yet 
elgnS'a  note  with  hip  own  name,  simply  affix- 
ing to  his  signature  the  word  "agent,"  "pres- 
ident," "cashier,"  "trustee,"  or  "secretary," 
be  Is  liable  as  a  maker;  snch  affix  being 
mer^  descriptive  of  the  person  and  not  of 
the  character  of  the  liability.  Mears  v.  Gra- 
ham. 8  Blackf.  144;  Prather  v.  Ross,  17  Ind. 
495;  Kenyon  v.  Williams,  19  Ind.  44;  Hobbs 
T.  Cowden,  20  Ind.  310;  Hayes  v.  Brubaker, 
65  Ind.  27;  Jackson  School  Tp.  v.  Farlow,  75 
Ind.  118;  Bank  v.  Clark  (N.  T.  App.)  34  N. 
K.  008;  Bryson  v.  Lucas,  84  N.  C.  080;  Day- 
ton V.  Wame,  4.1  N.  J.  Law,  659;  Faw  v. 
Meals,  65  Ga.  711;  Scott  v.  Baker,  3  W.  Va. 
285;  Sturdlvant  v.  Hull,  59  Me.  172;  Hypes 
T.  Griffin,  89  IlL  134;  Powers  v.  Briggs,  79 
IlL  493;  Tilden  v.  Barnard,  43  Mich.  376,  5 
N.  W.  420;  Swnrtz  v.  Cohen,  11  Ind.  App.  20, 
38  N.  B.  636.  and  cases  cited.  These  hold- 
ings are  based  upon  the  general  principle 
that  the  person  signing  the  obligation  is  the 
principal,  unless  it  clearly  appears  that  he 
Is  simply  signing  for  another  whose  identity 
Is  unmistakable.  But,  If  the  payee  knows 
that  the  person  signing  the  obligation  does 
not  sign  or  execute  It  as  his  individual  under- 
taking, but  that  he  signs  It  as  the  agent  or 
representative  of  and  for  another,  be  cannot 
enforce  it  against  such  agent. 

From  the  facts  disclosed  in  this  case,  it  ap- 
pears that  the  decedent  was  simply  holding 
the  stock  in  his  name  as  trustee  for  the  bank, 
and  that  he  execnted  the  note  sued  on,  not 
for  any  indebtedness  due  from  him  to  the 
bank,  but  merely  as  the  agent  of  the  bank. 


The  reason  why  It  was  considered  best  ta 
have  this  unsold  stock  held  by  a  trustee  ia 
not  disclosed,  but  It  was  evidently  for  a  pur- 
pose deemed  best  for  the  Interests  of  the 
bank.  The  decedent  did  not  own  the  stock, 
and  received  no  benefit  from  its  being  in  his 
came,  and  we  can  see  no  reason  why,  now 
that  he  Is  dead,  his  estate  should  be  mulcted 
simply  because  the  bank  became  insolvent. 
The  bank  officials  were  conversant  with  the 
manner  in  which  the  stock  was  held,  and  that 
the  note  sued  on  was  not  given  as  the  per- 
sonal obligation  of  the  decedent,  but  in  his 
capacity  as  trustee.  Under  these  circum* 
stances,  the  appellcie  is  not  entitled  to  recov- 
er In  this  action.  There  are  no  elements  of 
estoppel  In  this  case.  Hence,  it  Is  unneces- 
sary to  consider  or  cite  the  many  authorities 
to  which  our  attention  has  been  called. 
Judgment  reversed,  with  Instructions  to  sus- 
tain api>eUant's  motion  for  a  new  triaL 


<X*  Ind.  App.  <U) 

UNION  CENT.  LIPB  INS.  CO.  v. 

HOLLOWELL. 

(Appellate  Conrt  of  Indiana.     March  24,  1806.) 

Lir«  Insurancb  —  Soicidi  — Demand  —  AcTOPST 

▲TTKR   BcRIAr.  —  iHSTUnCTIOKS  —  EvinlWCB  — 

Cokoneh'8  Report— Prei«dm—Patme!»t. 

1.  In  an  action  on  a  life  policy  malcing  "self- 
destmction  by  the  insttred,  whether  sane  or  in- 
sane," an  avoidance  of  the  policy,  it  was  error 
to  instruct  that  death  from  poison  self-adminis- 
tered would  not  avoid  tlie  policy,  nnless  it  was 
shown  that  it  was  "willfally  and  deUl>erately" 
talien  by  the  insured,  with  intent  to  commit  sat* 
cide;  and  such  error  was  not  cured  by  a  subse- 
quent instruction  directing  a  verdict  for  defend- 
ant if  "deceased  ccme  to  his  death  by  poison  tak- 
en with  intent  to  commit  suicide." 

2.  Demand  of  payment  of  a  life  policy  need 
not  be  made  where  the  insnrer,  on  notice  of 
death,  denies  liability. 

3.  Where  an  insurance  company,  notified  of 
the  death  of  an  inoured  on  the  date  of  death, 
made  no  eifort  to  orocure  an  autopsy  while  the 
body  was  with  tie  coroner,  and,  on  the  day  of 
burial,  notified  the  administrator  that  the  iwiMcy 
was  void  because  the  insured  coramittpd  suicide, 
it  was  proper  to  deny  an  application  of  the  com- 
pany to  have  the  l)ody  exhumed  for  autopsy, 
made  two  days  before  trial  of  an  action  on  the 
policy,  commenced  several  months  after  death. 

4.  In  an  action  on  a  life  policy,  a  certifiM 
copy  Of  the  coroner's  inquest  was  inadmiKsible 
as  affirmative  evidence  of  the  defense  of  death 
by  suicide. 

5.  Nor,  where  the  coroner  and  part  of  the 
witnesses  at  the  inqnest  were  witnesses  nt  the 
trial,  and  it  was  not  shown  that  those  sliKcnt 
could  not  have  been  obtained,  was  the  Inqiurst 
admissible  to  show  their  opinion  as  to  the  cause 
of  death. 

6.  In  an  action  on  a  life  policy  conditioned 
to  lie  avoided  by  »alcide,  a  letter  written  by  the 
company  to  an  attorney  individnally,  who  noti- 
fied it  of  the  insured's  death,  and  received  by 
him  after  his  appointment  as  administrator  of 
the  deceased,  declaring  the  policy  avoided  by  sui- 
cide of  insured,  is  admissible  to  show  denial  of 
liability  by  the  company. 

7.  A  life  policy  was  conditioned  not  to  be 
binding;  till  paywent  of  the  first  preminm,  and 
until  the  receipt  therefor,  attached  to  the  policy, 
had  been  countersigned  by  the  company's  agent, 
and  delivered  during  the  lifetime  of  the  insured, 
and  provided  that  no  conditions  could  be  waived 
except  by  officers  of  the  company.     The  receipt 
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attached  provided  that  it  stioold  not  be  valid  un- 
less countersigned  by  a  designated  agent.  Held, 
that  the  receipt  signed  for  such  agent  by  another 
agent,  with  the  fact  that,  on  death  of  the  insured, 
liability  was  denied  solely  on  the  ground  of  sui- 
cide, was  prima  facie  evidence  of  payment  of  the 
premium. 

Appeal  from  circuit  court,  Putnam  county; 
S.  M.  McGregor,  Judge. 

Action  by  Robert  T.  Hollowell,  adminis- 
trator of  John  C.  Koehler,  deceased,  against 
the  Union  Central  Life  Insurance  Company, 
on  a  policy  of  life  Insurance.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Ramsey  &  Maxwell,  Robert  Ramsey,  F.  D. 
Ader,  and  Holstein  &  Barrett,  for  appellant 
Brill  &  Harrey,  for  appellee. 

DAVIS,  J.  This  was  an  action  commenced 
by  appellee  against  the  appellant  In  the  Hen- 
dricks circuit  com't  on  a  policy  of  Insurance 
Issued  by  appellant,  bearing  date  December 
0,  1893,  upoD  the  life  of  Joiin  C.  Knehler.  It 
Is  averred  that  the  assured  died.  Intestate, 
on  February  '/S,  1894,  and  that  appellant  was 
notified  of  Its  liability  on  the  policy.  The 
venue  of  tbe  cnnse  was  changed  to  the  cir- 
cuit court  of  Putnam  county,  where  a  trial 
was  bad  before  a  Jury,  and  a  verdict  re- 
turned In  favor  of  appellee,  and  Jodgment 
rendered  on  tbe  verdict. 

One  of  the  conditions  of  the  policy  is  as 
follows:  "Self -destruction  by  the  Insured, 
whether  sane  or  insane,  within  three  years 
from  the  date  hereof,  will  void  this  policy." 
The  substance  of  the  second  paragraph  of  the 
answer  was  that  said  .Tohn  0.  Koebler  came 
to  his  death  by  his  own  hand,  by  poison, 
which  he  administered  to  himself  with  the 
Intent  and  purpose  of  causing  death,  and 
from  which  poison  he  died,  and  therefore 
said  policy  was  and  Is  void.  The  court  In- 
structed the  Jury  that.  If  Koebler  died  from 
.irsenic  polsou,  such  fact  would  not  be  sutU- 
ciiMit  to  defeat  the  policy,  "unless  you  also 
find  from  all  the  evidence  In  this  case,  by  a 
fair  prppoDdemnce,  that  said  poison  was  de- 
liberately and  willfully  taken  by  said  Koeb- 
ler, with  the  Intent  to  commit  suicide."  It 
was  not  incumbent  on  tbe  appellant  to  prove 
tlint  the  act  of  self-destruction  was  with 
careful  consideration.  If  the  polsou  was  has- 
tily taken  by  him  with  the  intent  to  commit 
suicide,  the  condition  of  tbe  policy  was  bro- 
ken. The  provision  in  the  policy  Is  that  self- 
destruction,  whether  sane  or  insane,  will  void 
the  policy.  All  that  appellant  was  required 
to  prove  on  this  question  was  that  said  poison 
was  taken  by  said  Koebler  with  Intent  to 
commit  suicide.  If  it  was  taken  hastily  or 
deliberately  with  such  Intent,  whether  sane 
or  Insnue,  there  could  be  no  recovery  on  the 
policy.  The  conscious  and  voluntary  act  on 
the  part  of  the  assured  In  taking  the  poison 
with  Intent  to  take  his  own  life,  which  re- 
sulted In  death,  was  sufficient  to  defeat. the 
claim  of  Insurance,  whether  such  act  was 
committed  deliberately  or  not 


Counsel  for  the  appellee  insist  that  the 
error  In  this  Instruction  was  cured  by  other 
instructions  given  by  the  court  in  which  tbe 
court  said  that,  if  the  Jury  should  find  that 
the  deceased  came  to  his  death  by  poison 
taken  with  intent  to  commit  suicide,  then 
they  must  find  for  the  defendant  The  er- 
roneous Instruction  was  not  cured  by  the 
subsequent  giving  of  the  correct  instructions. 
McCrory  v.  Anderson,  103  Ind.  12-16,  2  N. 
E.  211.  The  instructions  were  contradictory, 
and  calculated  to  confuse  and  mislead  the 
Jury.  Summerlot  v.  Hamilton,  121  Ind.  87, 
22  N.  E.  978.  The  iustroctlons  must  have 
left  the  Jury  In  doubt  and  uncertainty  as  to- 
what  the  law  applicable  to  the  case  was. 
State  T.  Sutton,  99  Ind.  300,  S07.  On  ac- 
count of  the  error  in  giving  this  instruction, 
the  Judgment  of  tbe  trial  court  will  have  to 
be  reversed. 

In  view  of  tbe  fact  tbat  the  complaint 
shows  that  the  appellant,  on  notice  of  the 
death  of  the  assured,  denied  liability  on  the- 
policy,  no  demand  was  necessary  before  the- 
suit  was  brought.  The  complaint  as  to  this- 
question  is  therefore  sufficient 

There  was  no  error  in  the  refusal  of  the 
trial  court  to  order  the  body  of  deceased  to 
be  exhumed,  so  that  an  analysis  of  tbe  con- 
tents of  tbe  stomach  and  liver  could  be  had. 
He  died  on  the  27th  of  February,  and  was 
buried  on  the  1st  of  March,  1894.  The  com- 
pany was  notified  of  his  death  on  the  day 
he  died,  and  wrote  said  Hollowell  on  the  day 
the  deceased  was  burled,  tbe  same  being  the 
day  on  which  he  was  appointed  administra- 
tor, tbat  there  was  no  liability  on  the  policy, 
because  of  tbe  suicide  of  the  assured.  The 
complaint  was  filed  on  the  17th  day  of  Au- 
gust 1894;  and  on  the  14tb  of  December, 
1894,  and  only  two  days  before  tbe  begin- 
ning of  the  trial,  the  application  above  men- 
tioned was  made.  No  effort  was  made  for 
an  autopsy  while  tbe  body  was  in  the  bands 
of  tbe  coroner,  and  no  reason  Is  shown  for 
the  delay  in  making  tbe  application.  No  rea- 
son has  been  assigned  that  would  Justify  the 
reversal  of  the  Judgment  of  the  trial  court  on 
account  of  this  ruling. 

There  was  no  error  in  refusing:  to  allow  ap- 
pellant on  tbe  trial  to  read  In  evidence  a 
certified  copy  of  the  inquest  of  the  coroner. 
The  taking  of  testimony  before  tbe  coroner 
was  ex  parte,  and  his  finding  was  not  ad- 
missible as  affirmative  evidence  In  support  of 
appellant's  defense.  No  reason  for  tbe  ad- 
mission of  the  finding  of  the  coroner  and  the 
testimony  on  which  bis  conclusion  was  based 
was  shown,  unless  It  was  to  place  before  the 
Jury  the  opinion  of  the  witnesses  and  the 
coroner  as  to  the  cause  of  the  death  of  the 
decedent.  The  coroner  and  all  the  witnesses 
examined  by  him,  except  three,  were  present 
at  the  trial,  and  there  Is  no  showing  tbat  the 
evidence  of  those  who  were  absent  could  not 
have  been  obtained. 

Assuming  that  the  question  Is  properly  pre-  - 
sented  by  the  record,  there  was  no  error  in- 
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admlttliig  In  evidence  the  letter  written  by 
J.  8.  Ziambert.  The  insured,  Tohn  Koehler, 
died  on  the  27th  of  February,  1894.  On  the 
same  day  a  i>08tal  card  was  mailed  to  the  ap- 
pelant, as  follows:  "Danville,  Ind.,  FPbru- 
ary  27,  1894.  The  Union  Central  Life  Ins. 
Co.,  Cincinnati,  Ohio— Gentlemen:  John  Koeh- 
ler, who  carried  a  policy  with  you  for  $1,000, 
died  at  this  place,  at  5  o'clock  p.  m.  this 
afternoon.  Yours,  truly,  R.  T.  Hollowell, 
Atty."  Over  the  objection  of  the  appellant, 
the  court  admitted  in  evidence  a  letter  which 
Hollowell  says  he  received  on  the  afternoon 
of  March  1st,  In  the  words  and  figures  fol- 
lowing, to  wit:  "General  Agt  Agency  of 
Union  Central  Life  Insurance  Company  of 
Cincinnati.  Indianapolis,  Ind.,  March  1, 1894. 
R.  T.  Hollowell,  Esq.,  Attorney  at  Law— Dear 
Sir:  Policy  111,873,  on  the  life  of  John  Koeh- 
ler, by  its  terms,  is  void.  A  case  of  delib- 
erate suicide.  Yours,  truly,  J.  S.  Lambert" 
There  Is  no  provision  In  the  policy  that  a  de- 
mand, notice,  or  proof  of  death  shall  be  made 
to  or  on  the  company;  but  the  policy,  by 
Its  terms,  became  due  and  payable  upon  the 
death  of  the  assured  or  the  maturing  of  the 
policy.  Moreover,  there  is  some  evidence  In 
the  record  fairly  tending  to  prove  that  Lam- 
bert was  the  general  agent  of  appellant,  and 
that  the  letter  was  received  by  Hollowell  af- 
ter his  appointment  as  administrator,  In  re- 
«pon8e  to  the  card  written  by  him  to  the  com- 
pany. It  was  conceded  throughout  all  stages 
■of  the  litigation,  and  is  now,  that  appellant 
was  and  la  denying  liability  on  the  policy. 

In  view  of  the  evidence  on  this  point, 
there  was  no  error  in  refusing  to  give  the 
first,  second,  twelfth,  and  thirteenth  instruc- 
tions asked  by  the  appellant.  If  a  demand 
before  snlt  was  otherwise  necessary,  the  de- 
nial of  liability  by  the  company  rendered 
such  demand  useless.  The  complaint  and 
first  paragraph  of  the  answer  put  in  issue  the 
question  as  to  the  payment  of  the  first  pre- 
mium. The  policy  contains  the  following 
-proviBions:  "This  policy  shall  not  be  valid 
or  binding  until  the  first  premium  Is  paid  to 
the  company  <x  its  authorized  agent,  and  the 
receipt  hereto  attached,  countersigned  by  the 
■company's  agent,  and  delivered  during  the 
lifetime  of  the  insured."  "The  contract  of  in- 
surance between  the  parties  hereto  is  com- 
pletely set  forth  in  this  policy  and  the  ap- 
plication for  the  same,  and  none  of  Its  terms 
-can  be  modified,  nor  any  forfeiture  under  it 
waived,  save  by  an  agreement  In  writing, 
signed  by  the  president,  vice  president,  or 
secretary  of  the  company,  whose  authority 
for  this  purpose  shall  not  be  delegated."  The 
receipt  attached  to  the  policy  contains  the 
following  clause:  "This  receipt  is  not  valid 
unless  paid;  also  countersigned,  and  dated 
the  day  of  payment,  by  J.  S.  Lambert, 
Agent"  The  receipt  purports  to  be  signed  by 
"J.  8.  Lambert,  Agent,  per  Q.  W.  Peyton," 
on  the  9th  day  of  December,  1893.  On  the 
application,  Peyton  Is  designated  as  the 
agent,  and  Lambert  as  the  general  agent,  of 


appellant  The  evidence  discloses  that  Pey- 
ton was  the  soliciting  agent  who  took  the  ap- 
pllcatioa.  The  receipt  for  the  first  premium 
was  attached  to  the  policy  when  delivered  to 
the  decedent.  The  receipt  slgrned  in  the  name 
of  the  general  agent,  and  delivered  to  the 
assured.  In  connection  with  the  fact  that,  aft- 
er the  death  of  the  assured,  the  denial  of  lia- 
bility was  based  solely  on  the  ground  that 
the  assured  had  Intentionally  taken  his  own 
life,  was,  at  least,  prima  facie  evidence  of 
payment  There  was  no  evidence  Introduced, 
80  far  as  our  attention  has  been  called  there- 
to, denying  the  agency  or  authority  of  either 
Lambert  or  Peyton.  Neither  was  the  pay- 
ment of  the  first  premium  mentioned  In  the 
receipt  controverted  by  the  appellant 

The  other  questions  discussed  may  not 
arise  on  another  trial,  and  therefore  it  is  not 
necessary  to  determine  them.  Judgment  re- 
versed, with  Instructions  to  sustain  appel- 
lant's motion  for  a  new  triaL 


(64  OUo  St.  1S7) 

TIFFIN  GLASS  CO.  v.  STOBHR. 

(Supreme  Court  of  OUo.    Feb.  25,  1896.) 

Pleadino — FsTiTioN— Claim  fob  Amount  Dna  as 

Waoes  inbtsad  of  as  Dahases— OiSSOIiU- 

TioN  OF  CoBPOSATlON— Liabilities. 

1.  Where,  on  the  facts  stated  in  a  petition, 
a  plaintiff  la  entitled  to  a  jndgment  for  money, 
the  fact  that,  in  his  pebtion,  he  claims  the 
amonnt  to  be  due  him  as  wages  on  a  contract  of 
employment,  instead  of  as  damages  for  the 
breach  of  it,  is  not  material  to  bis  right  of  re- 
covery. A  misconception  of  this  kind  must  be 
disregarded  in  passing  jndgment  npon  the  plead- 
ing. 

2.  Where  a  corporation  is  liable  in  damages 
to  an  agent  for  having  wrongfully  discharged 
him  from  its  seivice  under  a  contract  for  a  defi- 
nite period,  and  is  sniweouently  dissolved  by  the 
judgment  of  a  court  on  the  petition  of  its  stock- 
noldeis,  it  remains  liable  to  the  party  injured  not- 
withstanding the  dissolution.  Section  5684,  Bev. 
St 

(Syilabas  by  the  Court) 

Error  to  circuit  court,  Seneca  county. 

Action  by  Daniel  H.Stoehr  against  the  Tiffin 
Glass  Company.  Judgment  for  plaintiff.  De- 
fendant brings  error.     Affirmed. 

Noble,  Kippet  &  Noble,  for  plaintiff  in  er- 
ror.    Seney  &  Sayler,  for  defendant  in  error. 

MINSHALL,  3.  The  action  below  was 
brought  by  Daniel  H.  Stoehr  against  the  Tif- 
fin Glass  Company  for  the  amount  due  him 
upon  a  contract  of  service.  By  the  contract 
the  company  had  employed  the  plaintiff  as  a 
traveling  salesman  in  Its  business  at  the  rate 
of  $150  per  month  from  July  1,  1890,  to  Janu- 
ary 1,  1802,  and  his  expenses.  The  plaintiff 
entered  upon  bis  employment,  and  coutlnued 
In  serve  llie  defendant  until  December  26, 
1890,  when  the  company,  being  In  embarrass- 
ed circumstances,  and  having  no  further  use 
for  his  services,  discharged  lilm.  On  March 
6,  1S91,  lie  commenced  suit  for  the  amount, 
$486.74,  then  due  him,  March  1st,  being  the 
difference  between  his  salary  and  expenses 
at  that  time  and  the  amount  that  had  been 
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paid  him.  iifter  the  expiration  of  bis  tenn 
of  Bervice,  on  January  15,  1892,  be  filed  a 
supplemental  petition,  in  which  be  averred 
tliat,  after  diligent  effort  to  obtain  employ- 
ment, be  had  been  able  to  earn  but  $875.72; 
that,  in  bis  eftorts  to  obtain  employment,  he 
had  expended  $134.92;  and  so  that,  allowing 
a  credit  for  what  be  had  earned,  there  was 
due  him  the  additional  sum  of  $759.18,  with 
interest,  for  which,  with  the  original  sum 
cinimed,  he  aslced  judgment  The  defendant 
answered.  The  making  of  the  agreement 
was  admitted,  but  issue  was  talcen  upon 
many  of  the  other  averments,  and,  as  a  sep- 
arate defense,  it  was  averred  tliat,  on  Febru- 
ary 1, 1891,  the  glass  company  was,  by  order 
of  the  court  of  common  pleas  of  Seneca  coun- 
ty, in  a  proceeding  duly  Instituted,  declared 
dissolved,  and  that  it  thereafter  liad  no  legal 
existence  or  power  to  do  business,  or  to  ac- 
cept or  pay  for  the  services  of  the  piaintift. 
The  case  was  tried  to  the  court,  which  found 
the  averments  of  the  petition  and  supple- 
mental petition  to  be  true;  and  while  it  did 
not  allow  the  plaintiff  for  the  expenses  In- 
curred by  him  in  his  efforts  to  obtain  employ- 
ment, rendered  judgment  in  his  favor  for  the 
amount  due  according  to  the  agreement,  less 
the  amount  paid  him,  and  what  he  had  earn- 
ed, making  $1,187.32.  A  motion  for  a  new 
trial  was  made  and  overruled,  and,  on  error, 
the  judgment  was  afllrmed  by  the  circuit 
court  Two  errors  are  relied  on:  (1)  That 
the  plaintiff  mistook  his  remedy;  and  (2) 
tliat  by  the  dissolution  of  the  corporation,  it 
ceased  to  exist  and  was  no  longer  liable  on 
its  contract  of  employment  with  the  plain- 
tiff. 

1.  As  to  the  first  objection,  that  the  plain- 
tiff mistook  his  remedy.  This  Is  based,  we 
think,  on  a  misapprehension  of  the  character 
of  the  plaintiff's  petition.  It  is  claimed  to  be 
an  action  to  recover  the  wages  due  the  plain- 
tiff on  the  contract  whereas,  it  should  have 
been  to  recover  damages  for  the  breach  of 
it  We  agree  with  the  counsel  that,  on  the 
facts  as  pleaded,  the  plaintiff  could  not  prop- 
erly speaking,  recover  for  wages  on  the  con- 
tract and  that  his  right  of  recovery  was 
damages  for  the  breach  of  it  But  the  facts 
pleaded,  the  making  of  the  contract  liis  dis- 
charge, efforts  to  obtain  employment,  and  the 
allowance  of  what  he  earned  thereby,  en- 
titled him  to  recovei,  as  damages,  the  differ- 
ence between  what  he  earned  and  what  he 
would  have  received  liad  he  not  been  wrong- 
fully discharged.  James  T.  Allen  Co.,  44 
Ohio  St  226,  6  N.  E.  246.  And  under  the 
liberal  principles  of  our  Code,  it  can  make 
no  difference  what  he  termed  the  number  of 
doUars  he  conceived  himself  entitled  to  re- 
cover, provided  tliat  on  the  facts  stated,  he 
was  entitled  to  recover  something.  The  judg- 
ment rendered  was  in  fact  for  damages  and 
not  for  wages.  It  was  for  what  the  plain- 
tiff lost  by  the  breach  of  the  contract  by  the 
defendant  The  plaintiff,  then,  did  not  mis- 
take Us  remedy.    He  had  but  one,  the  civil 


action  of  the  Code.  This  simply  required  a 
statement  of  the  facts  on  which  he  conceived 
himself  entitled  to  a  recovery  of  moaey  from 
the  defendant  The  petition  conformed  to 
this  requirement  and  stated  a  cause  of  ac- 
tion. A  prayer  for  relief  is  no  part  of  a 
cause  of  action.  It  is  the  legal  consequence 
which  the '  plaintiff  conceives  the  law  at- 
taches to  Ills  statement  of  facts.  And  if,  as 
a  matter  of  law,  he  Is  right  his  petition  states 
a  cause  of  action. 

2.  As  to  the  second  point  ttuit  the  dissoin- 
tion  put  an  end  to  the  life  of  the  corporation, 
and  terminated  its  liability  on  the  contract 
to  the  plaintiff.  What  has  already  been 
said  In  part  answers  this  contention.  By  the 
breach  of  the  contract  an  end  was  ;^ut  to 
the  relation  of  master  and  servant  and  a 
new  right  accrued  in  ftivor  of  the  plaintiff 
as  agrainst  the  defendant,—  a  right  to  recover 
damages  for  the  breach  of  the  contract  This 
is  called  by  some  authors  a  "sanctioning," 
and  by  others  a  "remedial,"  or  "secondary," 
right  Poste,  Gall,  Preliminary  D^nitlons, 
4;  Pom.  Code  Rem.  H  It  2.  It  was  not  then, 
necessary  to  the  remedy  of  the  plaintiff  that 
the  relation  of  master  and  servant  should 
have  subsisted  l>etween  the  parties  to  the 
end  of  the  time  of  employment  in  order  to 
recover  damages,  and  therefore  the  proposi- 
tion that  there  can  be  no  such  thing  as  a 
servant  without  a  master  misconceives  the 
nature  of  the  plaintiff's  right  and  is  with- 
out force.  The  right  of  the  plaintiff  accrued 
at  the  moment  of  the  breach  of  the  contract 
by  the  defendant  which,  it  will  be  observed, 
was  before  the  dissolution  of  the  corpora- 
tion; and  by  the  statute  (section  5684,  Rev. 
St.)  it  is  provided  that  "any  such  dissolved 
corporation  may  be  sued  by  its  corporate 
name^  for  or  upon  any  cause  of  action  ac- 
crued, or  which,  but  for  the  dissolution,  would 
have  accrued  against  It  in  the  same  manner, 
and  with  the  like  effect  bs  if  it  were  not 
dissolved."  Hence,  the  dissolution  of  the 
corporation  in  no  way  affects  the  right  of  the 
plaintiff  arising  from  the  breach  of  the  con- 
tract of  employment  The  defendant's  lia- 
bility remains  the  same  as  if  there  had  been 
no  dissolution.  We  are  referred  to  the  case 
of  People  T.  Globe  Mut  Life  Ins.  Co.,  91 
N.  T.  174.  That  case  is  not  in  point  here. 
There,  at  the  suit  of  the  state,  the  company 
was  enjoined  from  doing  any  further  busi- 
ness by  reason  of  its  noncompliance  with  the 
laws  of  the  state,  and  Mix,  an  agent  of  the 
company,  under  an  employment  for  a  term 
of  years,  sought  compensation  for  the  bal- 
ance of  his  time.  It  was  denied  him,  on  the 
ground  that  the  injunction  was  a  dissolution 
of  the  contract  by  the  sovereign  power  of 
the  state,  rendering  performance  on  either 
Bide  Impossible.  The  agent  could  not  per- 
form nor  tender  performance,— to  have  done 
BO,  the  court  said,  would  have  been  a  crim- 
inal contempt  and,  possibly,  a  misdemeanor, 
—and  this  result  must  be  deemed  an  unex- 
pressed condition  of  their  agreement    Here 
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the  coiporatlOD  was  dlasolTed  by  the  volun- 
tary act  of  the  stockholdera.  The  petition 
waa  filed  by  the  requisite  number,  and  the 
prayer  was  then  coneorred  In  by  all  the 
others.  What  might  be  the  effect  on  such 
contracts  whwe,  at  the  suit  of  the  state,  on 
a  proceeding  In  qno  warranto,  a  coiiioratlon 
Is  dissolved  for  some  offense  against  the  laws 
of  the  state,  need  not  now  be  determined. 
Here,  as  we  have  said,  the  dissolution  was  a 
voluntary  one,  by  the  act  of  the  stockholders. 
They  would  have  violated  no  law  by  con- 
tinuing their  business,  and  the  liability  of  the 
-corporation  had  been  fixed  by  the  act  of  dis- 
charging the  plaintiff  before  It  ceased  to  be  a 
corporation.    Judgment  affirmed. 


(54  Ohio  St.  330) 

STATE!  V.  KNIGHT  et  aL 

(Supreme  Ckmrt  of  Ohio.     March  17,  1S96.) 

Vkjob  —  PKossovnoN  or  Coontt  OmosB  most 

BE  IN  CODNTT  WhIBI  AOT  WU  CoMMITTBD. 

A  piosecntton  axainst  a  county  officer  for 
-soliciting  B  bribe  outside  of  his  county  most  be 
in  the  county  where  the  bribe  was  solicited,  and 
not  in  the  cotmty  wliere  he  holds  office. 

(Syllabus  by  the  Court) 

Exceptions  from  court  of  common  pleas. 
Wood  county. 

Samuel  Knight  and  James  Gibson,  county 
commissioners,  were  indicted  for  bribery. 
Dismissed,  and  the  state  excepts.  Exceptions 
-overruled. 

The  two  defendants  were  commlsslonerB  of 
Wood  county,  and,  the  <^clal  duty  of  erect- 
ing a  new  courthouse  In  said  county  having 
devolved  upon  the  commissioners  of  the 
«ounl7,  it  was  charged  that  while  in  Summit 
county  these  two  commissioners  solicited  a 
bribe  from  a  certain  architect,  and  they  were 
Indicted  therefor  in  Wood  county,  tmder  sec- 
tion 6800,  Bev.  St,  which  provides,  in  sub- 
stance, that  any  c^cer  who  solicits  or  ao- 
-cepts  any  valuable  or  ben^cial  thing  to  in- 
fluence him  with  respect  to  his  (^clal  duty, 
or  to  influence  his  action,  vote,  opinion,  or 
judgment  in  any  matter  pending  or  tliat 
might  legally  come  before  him,  shall  be  im- 
prisoned, etc.  The  section  further  provides 
as  follows:  "A  person  convicted  under  this 
section  is  disqualified  from  holding  any  pub- 
lic office  or  appointment  under  this  state; 
and.  if  not  a  state  officer,  shall  be  removed 
from  cSlee  or  employment  by  order  of  the 
■court"  The  indictment  was  found  by  the 
grand  Jury  of  Wood  county,  and  the  second 
count  thereof  charges  that  these  two  county 
commissioners  solicited  a  bribe  in  Summit 
county,  In  vi<datlon  of  this  statute,  to  influ- 
ence their  official  action  thereafter  to  be  had 
in  Wood  county.  The  court  of  common  pleas 
of  Wood  county  held  that;  as  the  bribe  was 
solicited  in  Summit  county,  the  indictment 
should  have  been  found  in  that  county,  and 
the  defendants  could  not  be  indicted  and 
tried  in  Wood  county.  The  prosecuting  at- 
torney excepted  to  the  ruling  of  the  court, 
and,  on  leave  of  this  coort^  filed  hts  bill  oC  ex- 


ceptions here,  seeking  a  correction  of  the  al- 
leged error  of  the  court  of  cMnmon  pleas. 

A.  B.  Murphy,  Pros.  Atty.  (Baldwin  &  Har- 
rington, of  counsel),  for  the  State.  B.  S. 
Parker,  for  defendants. 

FEB  CUBIAM.  By  section  10  of  the  biU 
of  rights,  it  is  provided  that  no  person  shall 
be  held  to  answer  for  a  capital  or  otherwise 
Infamous  crime  unless  on  presentment  or  in- 
dictment of  a  grand  Jury,  and  that  the  party 
accused  shall  be  allowed  a  speedy  public 
trial  by  an  Impartial  Jury  of  the  county  in 
which  the  offense  Is  alleged  to  have  been 
committed.  Section  7263,  Rev.  St,  provides 
that  "all  criminal  cases  shall  be  tried  In  the 
county  where  the  offense  was  committed," 
unless  in  case  of  a  change  of  venue.  It  is 
urged  on  the  pftrt  of  the  state  that,  as  the 
official  acts  of  the  commissioners  must  usual- 
ly be  performed  in  Wood  county,  whatevw 
action  may  be  had  elsewhere  by  them  relateis 
to  and  has  its  legal  effect  in  the  place  of  such 
official  action;  that  a  conviction  In  a  county 
other  than  Wood  could  not  result  in  a  re- 
moval from  office;  that  the  injury  resulting 
from  the  bribery  of  the  commissioners  would 
be  to  the  people  of  Wood  county;  and  that 
they  should  be  tried  among  the  people  whom 
they  have  Injured.  While  there  is  some 
plausibility  in  these  claims,  there  is  not 
enough  weight  in  them  to  overcome  the 
plain  provisions  of  the  statute  and  constltn- 
ttoQ  above  referred  to.  The  indictment  is 
not  for  any  wrong  dtme,  or  proposed  to  be 
done,  in  Wood  county.  The  act  complained 
of  is  the  solicitation  of  a  bribe.  It  is  the 
solicitation  that,  under  the  statute,  consti- 
tutes the  crime.  The  object  of  the  statute  is 
to  guard  against  the  corruption  of  the  mind 
of  the  officer  by  receiving  a  bribe,  soliciting 
a  bribe,  or  being  offered  a  bribe  by  another. 
Such  corruption  of  the  mind  might,  and  most 
likely  would,  lead  to  official  misconduct; 
and  hence  the  first  st^  is  made  criminal, 
without  looking  or  waiting  for  resulla.  This 
first  step  was  taken  in  Summit  county,  and 
such  step  began  and  completed  the  crime 
there,  without  any  relation  to  what  might  oc- 
cur thereafter  in  Wood  county.  In  criminal 
cases  the  judgment  of  the  court  acts  upon 
the  person,  and  can  always  be  made  as 
broad  as  the  statute  under  which  the  convic- 
tion is  had  allows;  and  no  good  reason  ap- 
pears why,  upon  a  conviction  in  Summit 
county  and  sentence  to  the  penitentiary,  the 
judgment  of  the  court  may  not  at  the  same 
time  remove  the  i)risoner  from  office.  The 
statute  says  this  shall  be  done,  and  the  stat- 
ute must  control.  Jiie  indictment  chaises 
that  the  act  soliciting  the  bribe  was  "against 
the  peace  and  dignity  of  the  state  of  Ohio," 
and  not  against  the  people  of  Wood  county 
alone.  But,  even  if  the  people  of  Wood 
county  were  specially  Injured,  the  law  re- 
quires the  trial  to  be  had  where  the  crime 
was  committed.  The  exceptions  are  there- 
fore overruled. 
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(54  OUo  St  «B) 

COLITMBUS,  H.  V.  &  T.  RT.  CO.  et  at  t. 
BURKE  et  aL 

(Supreme  (3onrt  of  Ohio.     Jan.  21,  1896.) 

IKJONOTIOK  UNDEUTAKINO  —  ACTION     TbKREON  — 

Suit  pok  Sfkcipio  Rbubp— Submission  to  Ab- 
BiTBATiON— Dismissal  by  CJonsest— Bokd  fob 
Tbmpobabi  Injonotiok. 

1.  No  action  can  be  maintained  on  an  in- 
junction nndertaking,  except  in  accordance  with 
its  terms;  and  this  is  true  with  respect  to  the 
principal  as  well  as  the  sureties. 

2.  Where,  in  a  suit  for  specific  relief,  a  tem- 
porary injunction  is  allowed  on  the  giving  of  an 
nndertakjuog  as  required  by  statute  (section  5576, 
Rev.  St.),  and  subsequently  the  parties  submit 
the  issues  of  law  and  fact  in  the  case  to  arbitra- 
tors selected  by  themselves,  and  bind  themselves 
to  abide  the  award  (it  being  in  no  way  made 
subject  to  the  approval  of  the  court),  and  the  ar- 
bitrators make  an  award,  in  pursuance  of  the 
submission,  that  the  plaintiff  is  not  entitled  to 
the  relief  asked  in  his  petition,  and  award  that 
he  dismiss  his  action,  and  afterwards,  the  action 
is  so  dismissed  by  consent  of  the  parties,  and  the 
injunction  dissolved,  such  award  is  not  a  judicial 
determination  that  the  injunction  ought  not  to 
have  been  granted,  and  will  not  support  an  ac- 
tioD  on  the  undertaking;  nor  will  such  dismissal 
by  consent  estop  the  defendants  from  making 
such  defense. 

8.  Where,  in  such  case,  the  submission  to  ar- 
bitratinn  stipulates  that  its  execution  should  not 
imiiair  the  Uability  of  the  obligors  on  the  under- 
taking, the  obligors  are  not,  in  an  action  on  the 
undertaking,  precluded  from  claiming  that  the 
award  does  not  furnish  a  jpredicate  for  the  action. 
4.  Where  an  action  is  dismissed  by  consent, 
and  a  temporary  injunction  pending  in  it  dis- 
solved, without  any  judicial  action  of  the  court, 
but  as  a  consequence  of  the  dismissal,  such  dis- 
solution is  of  no  avail  in  an  action  on  the  injunc- 
tion undertaking. 

Burket  and  Shauck,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Lucas  county. 

The  action  below  was  commenced  In  the 
court  of  common  pleas  of  Lucas  county  up- 
on two  injunction  undertakings.  The  under- 
takings were  given  in  a  suit  brought  by 
the  Columbus,  HJocklng  Valley  &  Toledo 
Railway  Company  against  Stevenson  Burke 
et  aL  in  the  court  of  common  pleas  of  Frank- 
lin county,  claiming  to  be  the  owner  of  cer- 
tain stocks  and  bonds,  as  against  the  defend- 
ants, and  asking  that  the  defendants  be  re- 
strained from  disposing  of  them  until  the 
further  order  of  the  court.  A  tempcHrary  In- 
junction was  allowed  on  the  giving  of  one  of 
the  undertakings  mentioned,  which,  after  re- 
citing the  making  of  the  order,  and  its  terms. 
Is  as  follows:  "Now,  therefore,  we,  the  Co- 
lumbus, Hocking  Valley  &  Toledo  Railway 
Company  (by  J.  W.  Shaw,  president),  P. 
W.  Huntington,  and  Walter  Crafts,  hereby 
undertake  to  the  said  Stevenson  Burke, 
Charles  Hlckox,  and  others,  in  the  sum  of 
one  hundred  thonsand  dollars,  that  the  said 
plaintiff,  the  said  the  Columbus,  Hocking 
Vallej  &  Toledo  Railway  Company,  shall 
pay  to  the  said  Stevenson  Burke,  Charles 
Hickoz,  and  others  all  damages  which  they, 
the  said  defendants  may  sustain  by  reason  of 
the  issuing  of  said  injunction,  if  it  should 
be  finally  decided  that  the  said  injunction 


ought  not  to  have  been  granted.  [Signed] 
The  Columbus,  Hocking  Valley  &  Toledo 
Railway  Company,  by  J.  W.  Shaw,  Preel* 
dent  P.  W.  Huntington.  Walter  Crafts." 
On  motion  of  the  defendants  the  venue  of 
the  action  was  changed  to  Licking  county, 
where,  upon  their  application,  an  additional 
undertaking,  In  the  sum  ot  $100,000,  was  re- 
quired and  given.  Its  tenns  are  similar  to 
the  first,  being  conditioned  for  the  payment 
of  all  damages  the  def^pdants  may  have 
sustained,  "In  case  it  be  finally  decldied  that 
the  injunction  ought  not  to  have  been  grant- 
ed." Afterwards,  as  appears  from  the  peti- 
tion the  parties  on  July  U,  1888,  entered 
Into  a  written  agreemoit  whereby  they  re- 
ferred aU  the  Issues  of  law  and  fact  between 
them  in  the  action  to  the  arbitrament  of  cer- 
tain persons.  The  agreement  Is  as  follows: 
"Whereas,  the  said  plaintiff  (the  railway 
company)  and  said  defendants  have  each 
and  all  agreed  to  submit  and  refer  all  the 
issues  of  law  and  of  fact  Joined  between  the 
parties  In  said  action  to  the  award  and  de- 
termination of  James  C.  Carter,  of  New 
York,  Lawrence  MaxweU  and  E.  W.  Kltt- 
redge,  of  Cincinnati,  Ohio:  Now,  therefore, 
we,  the  said  (Vdnmbos,  Hocking  Valley  & 
Toledo  Railway  Company,  and  Stevenson 
Burke,  Charles  Hlckox,  Charles  G.  Hickoz, 
WilUam  J.  McKlnnle,  Chauncey  H.  Andrews, 
Wm.  M.  Qreene,  as  administrator  of  M.  M. 
Greene,  deceased,  and  the  Toledo  &  Ohio  Cen- 
tral Railway  Company,  have  nominated  and 
appointed,  and  do  herel?  nominate  and  ap- 
point, James  C.  Carter,  of  New  York,  E.  W. 
Klttredge  and  Lawrence  Maxwell,  Jr.,  of 
Cincinnati,  Ohio,  to  be  arbitrators  between 
us,  to  whom  we  refer  all  the  issues  of  law 
and  of  fact  Joined  by  the  pleadings  In  said 
action,  to  bear  and  determine  the  same;  and 
we  severally  agree  that  we  will  each,  ao  far 
as  the  same  concerns  itself  or  himself,  re- 
spectively, stand  to,  abide  by,  and  perform 
the  award  and  determination  of  the  said  ar- 
bitrators concerning  the  premises,  so  as  said 
award  be  made  in  writing  under  the  hands 
of  the  said  arbltrat«»B,  and  to  be  ready  to  be 
delivered  to  the  parties,  or  to  such  of  them 
as  shall  desire  the  same,  on  or  before  the 
first  day  of  November,  1888.  We  farther 
agree  that  the  hearing  before  the  said  ar- 
bitrators shall  be  conducted  under  the  plead- 
ings and  proofs.  In  aU  respects  in  the  said 
maimer  as  though  said  issues  were  regularly 
tried  In  the  court  of  common  pleas  of  the 
state  of  Ohio,  and  that  said  arbitrators  shall 
hear  and  determine  said  Issues  as  a  JudlcUi 
court,  with  the  same  itowers  to  permit 
amendments  to  said  pleadings  as  might  be 
done  In  the  court  wherein  said  action  is 
now  pending,  iwovldlng  that  no  amendment 
shall  be  allowed  which  shall  substantially 
change  cause  of  action  now  alleged  In  said 
petition;  that  the  said  parties,  respectively, 
shall  and  will  produce  bef(M:«  said  arbitrators 
all  such  ixioks,  papers,  writings,  and  ac- 
counts relating  to  the  mattan  in  Issoe  ■■ 
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«hall  be  in  their  power  or  custody,  respectlTe- 
I7,  and  they  shall  he  notified  by  any  party 
to  produce;  that  the  evidence  already  taken, 
•i>T  that  may  be  taken  hereafter,  by  deposi- 
tion, in  said  action,  may  he  nsed  at  the  heai^ 
Ing  before  said  arbttratom,  subject  to  all 
objections  for  Incompetency  or  Irrelevancy, 
-and  either  party  shall  be  at  liberty  to  offer 
farther  evidence  at  said  hearing;  that  such 
hearing  shall  be  commenced  at  such  time  not 
earlier  than  the  15th  day  of  August,  1888, 
and  at  such  place  In  the  town  of  Saratoga, 
N.  Y.,  as  said  arbitrators  may  appoint,  they 
^ylng  five  days'  notice  thereof  to  the  several 
parties  or  their  counsel,  which  notice,  and 
«11  others  which  may  become  necessary  to 
give  during  said  arbitration,  may  be  given 
by  letter  addressed  to  said  connsel  or  par^ 
ties  at  their  post-offlce  addresses,  namely; 
•  •  *  and  that  said  arbitrators  shall  have 
the  right  and  authority  to  adjourn  such  heap- 
ing from  time  to  time,  or  place  to  place,  until 
the  final  conclusion  thereof.  We  do  further 
agree  that  said  action  now  pending  in  said 
court  of  common  pleas  of  Licking  county, 
Ohio,  shall  remain  on  the  docket  of  said 
court,  and  in  case  said  submission  should, 
on  any  account,  not  proceed,  or  said  award 
of  said  arbitrators  shall  not  be  miade  on  or 
before  the  first  day  of  November,  1888,  then 
said  action  may  proceed  to  trial.  And  we  do 
further  agree  that  if,  for  any  cause,  said  ar- 
Utrators  shall  fail  and  not  proceed  to  final 
award,  tbea  and  in  that  case  the  cause  now 
pending  in  the  court  of  common  pleas  of 
Licking  county  shall  have  precedence,  and 
be  tried  before  the  cause  now  pending  in  the 
circuit  court  of  Franklin  county,  la  which 
the  parties  hereto  are  litigants.  We  do  fur- 
ther agree  that  no  proceeding  for  the  vaca- 
tion of  the  preliminary  injunction  granted 
in  said  action  shall  be  pressed  for  hearing 
natll  said  award  shall  be  made,  or  this  sub- 
mission shall  expire  or  be  vacated.  And  the 
said  the  Columbus,  Hocking  Valley  &  Toledo 
Railway  Company  hereby  agrees  that  upon 
the  making  of  said  award,  or  the  expiration 
or  vacation  of  this  submission,  the  parties 
enjoined  I7  said  prellmlnaiy  injunction  may 
apply  to  said  court  for  such  adjudication  or 
order  concerning  said  injunction  as  they  may 
be  entitled  to:  provided,  however,  that  if  lie 
award  shall  be  in  favor  of  the  plaintiff, 
and  shall  adjudge  to  it  an  Interest  lu  or  lien 
uiwn  the  stock  and  bonds  covered  by  the 
pending  injunction,  or  any  of  the  same,  the 
pending  injunction  shall  continue,  except  as 
to  stock  not  affected  by  said  award,  until  the 
award  shall  have  been  fully  i>erformed.  And 
we  further  agree  that  neither  this  submis- 
sion, nor  the  execution  thereof,  shall  in  any 
wise  Impair  the  liability  of  the  said  railway 
company,  or  of  P.  W.  Huntington  or  Walter  C. 
Crafts,  upon  the  undertaking  given  by  them 
upon  the  granting  of  said  Injunction,  nor  the 
liability  of  said  railway  company,  or  of  P.  W. 
Huntington  or  E.  L.  Blnman,  upon  the  un- 
dertaking given  by  them  as  additional  se- 


curity against  damages  by  reason  of  the 
granting  of  said  injunction.  And  we  fur- 
ther stipulate  and  agree  that  the  award  so 
to  be  made  by  said  arbitrators  must  be  made 
by  them  unanimously,  and  that  when  so 
made,  in  accordance  with  this  submission, 
their  award  shall  be  final  and  conclusive  up- 
on the  parties." 

The  hearing  was  had  at  Saratoga,  and,  on 
{teptember  17,  1888,  the  arhltraton  made 
their  award  In  writing,  as  follows:  "We, 
James  C.  Carter,  E.  W.  Kittredge,  and  liaw- 
rence  Maxwell,  Jr.,  aiUtrators,  by  reason  of 
the  agreement  of  arbttratlon  entered  Into  by 
and  between  the  Columbus,  HoeUng  Valley 
&  Toledo  Railway  Company  and  Stevenson 
Burke,  Charies  Hickox,  Charles  G.  Hlckox, 
Wm.  J.  McKinnle,  Ohaoncey  H.  Andrews, 
Wm.  M.  Oreene,  as  administrator  of  the  es- 
tate of  M.  ii.  Oreene,  deceased,  and  the  To- 
ledo &  Ohio  Central  Railway  Company,  dated 
July  11,  1888,  after  due  notice  to  all  the  par- 
ties as  provided  in  the  said  agreement,  and 
their  attendance  before  us  at  Saratoga,  N. 
Y.,  In  pursuance  thereof,  and  having  heard 
the  evidence  adduced,  and  the  arguments  of 
connsel  of  all  of  the  said  parties,  and  having 
duly  considered  the  same,  do  find  the  issues 
Joined  by  the  pleadings  in  the  action  between 
the  said  parties  in  said  agreement  mentioned, 
In  the  court  of  common  pleas  of  Licking 
county,  Ohio,  In  favor  of  the  defendants  in 
said  action;  and  we  do  hereby  decide,  award, 
and  dh%ct  that  the  said  the  Columbus,  Hock- 
ing Valley  &  Toledo  Railway  Company  is 
not  entitled  to,  and  shall  not  recover  ]n  any 
wise,  and  shall  not  have,  any  moneys,  dam- 
ages, account,  or  other  rdief  from  the  said 
Stevenson  Burke,  Charles  Hickox,  Charies  O. 
Hlckox,  William  J.  McKlnnie,  Channcey  H. 
Andrews,  Wm.  M.  Greene,  administrator  of 
the  estate  of  M.  M.  Greene,  deceased,  or  the 
Toledo  &  Ohio  Central  Railway  Company,  or 
either  of  them,  for  or  on  account  of  any  of 
the  matters  and  things  alleged  in  the  plead- 
ings in  said  action  and  submitted  to  us  for 
award  by  said  agreement.  And  we  award 
that  the  said  Columbus,  Hocking  Valley  & 
Toledo  Railway  Comi>any  shall  be  forever 
barred  from  prosecuting  said  action  in  the 
court  of  common  pleas  of  Licking  county, 
Ohio,  or  any  action  whatsoever  against  the 
said  Stevenson  Burke,  Charles  Hickox, 
Charles  G.  Hickox,  William  J.  McKlnnie, 
Chauncey  H.  Andrews,  Wm.  H  Greene,  ad- 
ministrator of  the  estate  of  M.  M.  Greene,  de- 
ceased, or  the  Toledo  &  Ohio  Central  Railway 
Company,  or  either  of  them,  for  or  on  account 
of  any  of  the  matters  and  things  alleged  for 
cause  of  action  in  the  pleadhigs  in  said  ac- 
tion. We  further  award  tliat  the  plaintiff 
therein  dismiss  said  action  at  its  costs." 
(Signed  by  the  arbitrators.) 

Afterwards,  on  November  13,  1888,  the  fol- 
lowing entry  in  the  action  was  made  on  the 
Journal  of  the  court:  "This  day  came  the 
parties,  by  their  attorneys,  and,  by  consent, 
showed  to  the  court  that  on  the  11th  day  of 
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July,  1888,  th«  parties  submitted  all  tlie  facts 
and  Issues  Joined  In  the  pleadings  in  tbls  case 
to  the  arbitrament  and  award  of  James  C. 
Carter,  Esq.,  of  New  York,  and  E.  W.  Kltt- 
redge  and  Lawrence  Maxwell,  Esqs.,  of  Cin- 
cinnati, Ohio,  and  that  said  arbitrators,  hav- 
ing heard  the  parties  and  their  connsel,  and 
all  the  evidence  that  they  had  to  submit  In 
the  case,  and  carefully  and  fully  considered 
the  same,  did  on  the  17th  day  of  September, 
1888,  award  and  decide  that  the  xdxdntlff  has 
no  right  to  any  relief  from  the  defendants,  or 
either  of  them;  that  this  suit  be  dismissed  at 
plalntiCTs  costs,  and  the  plaintiff  be  forever 
barred  from  hereafter  prosecuting  any  other 
action  against  the  defendants,  or  either  of 
them,  for  any  of  the  same  causes  of  action. 
Thereupon  the  plaintiff,  in  pursuance  of  said 
submission  and  award,  duly  dismissed  its 
said  petition  and  action.  By  the  agreement 
of  the  parties,  no  record  shall  be  made  in 
said  action,  except  at  the  request  of  some 
one  of  the  parties,  and  at  the  cost  of  the  par- 
ty requesting  it;  and,  by  like  agreement,  ref- 
erence may  be  bad  and  use  made  of  the  plead- 
ings and  Journal  entries,  and  all  other  docu- 
ments in  said  action  properly  matter  of  rec- 
ord, the  same  as  if  the  said  proceedings  were 
duly  recorded.  And  thereupon,  upon  motion, 
It  Is  ordered  and  adjudged  that  the  Injunction 
that  was  granted  in  this  action  while  the 
same  was  pending  in  the  court  of  common 
pleas  of  Franklin  county  be  vacated,  dis- 
solved, and  dismissed,  and  that  the  plaintiff 
pay  the  costs  of  this  action,  and  of  all  the 
proceedings  In  this  action  in  this  court  and 
in  the  court  of  common  pleas  of  FrankUn 
county,  and,  in  default  of  payment,  execu- 
tion issued.*'  And  the  plaintiffs  then  allege 
"that  it  was  then  and  there  decided  by  said 
court  of  common  pleas  of  Licking  county, 
Ohio,  that  said  Injunction  ought  not  to  have 
been  granted,  and  that  said  injunction  was 
wrongfully  obtained."  Averments  are  then 
made  as  to  the  damages  sustained  by  the 
plaintiffs. 

The  defendant  the  railway  company,  in  its 
answer,  averred  that  the  order  entered  on  the 
journal  of  the  court  after  the  arbitration  had 
been  had  "was  made  and  entered  by  the 
agreement  of  the  parties,  and  at  the  instance 
of  the  plaintiffs,  and  solely  in  consequence 
of  said  award,  and  only  for  the  purpose  of 
carrying  Into  effect  the  decision  thereof  that 
said  plaintiffs  should  dismiss  said  action, 
which  was  all  that  said  award  decided  as  to 
the  disposition  of  said  action,  and  that  said 
part  of  said  order  dissolving  and  dismissing 
said  injunction  was  added  merely  for  the 
formal  dissolution  of  said  injunction,  which 
dissolution  necessarily  resulted  from  said  dis- 
missal of  the  action  by  the  plaintiffs  as  in- 
cidental thereto."  In  reply  the  plaintiffs  ad- 
mitted "that  no  special  motion  for  the  disso- 
lution of  said  injunction  was  ever  submitted 
to  the  court  of  common  pleas  of  Licking 
coTinty,  and  that  there  has  been  no  adjudica- 
tion of  sold  court  concemlng  said  injunction 


since  the  making  of  said  award,  except  as 
set  out  in  said  answer,"  and  also  admitted 
"that  said  injunction  was  not  submitted  to 
said  arbitrators,  nor  the  question  whether  or 
or  not  it  was  properly  allowed,  and  admit 
that  said  arbitrators  did  not  consider  the- 
same,  but  considered  and  passed  upon  only 
the  issues  of  law  and  f&ct  joined  by  the 
pleadings  in  said  action."  There  is  no  denial 
of  the  averment  that  the  entry  was  made  by 
agreement  of  the  parties  and  at  the  instance 
of  the  plaintiffs. 

The  issues  in  this  action  were  tried  to  tbe 
court,  which  found  for  the  plaintiffs,  and 
rendered  judgment  for  tlie  tail  amount  of 
both  undertakings,  whldi,  on  error,  was  af- 
firmed by  the  circoit  court.  A  number  of 
questions  have  been  raised  and  argued  on 
the  question  of  damages,  but  from  the  view 
taken  of  the  case,  their  statement  is  unnec- 
essary.   Defendants  being  error.    Keversed. 

Elihu  Root,  J.  B.  Foraker,  J.  K.  Richards^ 
Thomas  McDougall,  C.  O.  Hunter,  S.  B. 
Clarke,  Blssell  &  Corrlll,  and  E.  A.  Outhrle, 
for  plaintiffs  in  error.  Stevenson  Bmrke  and 
Doyle,  Scott  &  lewis,  for  defendants  in  error. 

MINBHALIi,  a  J.  (after  stating  the  tacts 
as  above).  The  case  gives  rise  to  the  follow- 
ing questions,  and,  if  any  of  them  cannot 
be  answered  in  the  negative,  the  judgment 
must  be  affirmed:  (1)  Is  the  award  of  the 
arbitrators  the  decision  contemplated  by  the 
undertaking?  (2)  Did  the  dismissal  of  the 
action  by  the  consent  of  the  parties  estop 
the  defendants  from  insisting  on  the  terms 
of  their  undertaking?  (3)  Does  the  provi- 
sion In  the  agreement  of  submission  that  its 
execution  should  not  impair  the  liability  of 
the  defendants  on  either  of  the  undertak- 
ings, preclude  them  from  insisting  that  It 
has  not  been  jadiclally  decided  that  the  In- 
junction ought  not  to  have  been  granted? 
(4)  Was  the  dissolution  of  the  Injunction, 
after  the  award  and  the  dismissal  of  the  ac- 
tion, such  a  decision?  We  will  consider 
these  questions  in  their  order,  and  shall 
hereafter  speak  of  these  undertakings  as 
"bonds,"  and,  for  convenience,  use  the  singu- 
lar, as  what  is  true  of  one  Is  true  as  to  both. 

1.  No  action  can  be  maintained  on  the 
bond,  except  in  accordance  with  Its  terms. 
The  liability  of  the  principal  and  sureties  is 
the  same.  It  is  on  the  bond,  and  no  action 
on  it  will  lie  against  the  principal  where  It 
wonld  not  lie  against  the  sureties.  This 
may  be  regarded  as  settied  law.  In  Bien  t. 
Heath,  12  How.  168,  It  is  said  by  Taney,  C. 
J.,  that  "in  a  proceeding  upon  a  bond,  the 
liability  of  the  principal  cannot  be  extend- 
ed beyond  that  of  the  sureties,"  and  the 
bond  there  under  consideration  was  an  in- 
junction bond.  Tbls  case  was  followed  and 
approved  by  this  court  In  Krug  v.  Bishop,  44 
Ohio  St  221,  6  N.  E.  262.  See,  also.  In  this 
connection,  the  cases  of  Palmer  v.  Foley,  71 
N.  Y.  106,  and  Johnson  v.  El  wood,  82  N.  Y. 


Digitized  by  LjOOQ  IC 


Oblo.) 


COLUMBUS,  H.  V.  *  T.  BT.  CO.  v.  BURKE. 


285 


832,  865.  Am  obseryed  by  counsel,  this  Is 
conceded  by  the  form  of  the  present  action. 
It  la  on  tbe  bond,  and  the  contention  of  tbe 
plalntlffB  is  that  the  terms  of  the  bond  have 
been  compiled  with.  No  action  can  be  main- 
tained on  the  bond  without  a  decision  that 
the  Injunction  ought  not  to  hare  been  grant- 
ed. And  this  presents  the  question  whether 
the  award  of  the  arbitrators  la  the  decision 
required  by  the  terms  of  the  bond.  In  an  ac- 
tion on  it  for  damages.  We  think  it  Is  not 
The  decision  contemplated  by  the  bond,  with- 
out doubt,  bad  lefer^ice  to  a  decision  by 
tbe  court,  on  the  merits  of  the  case,  in  which 
tbe  action  was  pending.  It  was  required 
and  given  in  pursuance  of  the  statute  (sec- 
tion 5576,  Rev.  St),  and  could  have  had 
reference  to  no  other  decision  by  any  known 
rule  of  construction.  There  is  a  marked 
difference,  as  we  shall  presently  show,  be- 
tween such  a  decision  and  the  award  of  tbe 
arbitrators  in  this  caae.  There  lias  been 
mucb  discussion  as  to  whether  the  arbitra- 
ticHi  bad  was  a  common-law  or  statutory 
one.  If  it  were  material  to  decide  this,  we 
should  be  compelled  to  hold  that  it  was  a 
common-law  arbitiatlon.  Seminary  v.  Blair, 
1  Disn.  370;  Estes  v.  FhiUlps,  2  Gin.  R.  3; 
Cbllds  V.  Updyke,  9  Ohio  St  333;  Swasey  v. 
Laycock,  1  Handy,  335;  Brown  v.  Kincaid, 
Wright  (Ohio)  37.  These  cases  show  that 
common-law  arbitration  exists  In  this  state, 
notwithstanding  the  statute;  and,  if  the  ar- 
bitration had  in  this  instance  was  not  such, 
it  would  be  difficult  to  define  the  difference 
in  tbe  two  methods.  If  there  is  any,  it  must 
be  in  tbe  fact  that  one  Is  made  under,  and 
substantially  conforms  to,  the  statute.  But 
the  submission  under  consideration  conform- 
ed in  no  particular  to  the  statute,— was  as 
oblivious  of  the  statute  as  If  it  had  no  ex- 
istence. This  evidently  was  not  a  matter  <tf 
oversight  It  was  according  to  the  deliberate 
purpose  of  the  xiartles.  They  bound  them- 
selves to  stand  to  and  abide  the  award, 
whether  right  or  wrong,  the  obligation  be- 
ing asiumed  without  qualification.  It  was 
not  made  a  rule  of  court,  for  it  was  not  the 
agreement  that  it  should.  The  cases  cited 
show  that  a.8  a  statutory  award,  it  would 
have  been  of  no  avail,  for  want  of  conform- 
ity to  tbe  statute,  and  that  the  only  way 
effect  could  be  given  It  was  to  treat  it  as  a 
common-law  award,  as  was  done  by  the  par- 
ties on  tbe  award  being  made.  The  prin- 
ciple of  common-law  awards  was  preserved 
to  save  such  as  could  not  be  given  effect  un- 
der the  statute,  and  many  awards  have  been 
sustained  by  the  courts,  on  the  ground  that 
tbey  conformed  to  the  liberal  principles  of 
the  common  law,  where  they  could  not  have 
been  sustained  as  awards  made  under  tbe 
statute.    Childs  v.  Updyke,  supra. 

But  the  question  here  is  not  what  tbe  ar- 
bitration bad  should  bb  caUed,  but  whether 
the  decision  by  the  arbitrators  is  the  decision, 
or  its  equivalent  required  by  the  bond,  in  an 
action  on  It    ,In  a  decision  by  a  court  the 


law  requires  that  it  sball  conform  to  tbe 
law  and  the  facts  of  the  case.  If  it  do  not 
by  taking  the  proper  steps,  ita  Judgment  may 
be  reversed,  by  the  proper  tribunal,  at  tbe 
suit  of  the  party  aggrieved.  But  such  is  not 
the  case  as  to  the  award  made  by  the  arbl- 
traton  in  thia  Inatance,  under  the  agreement 
of  Bubmisslon  between  the  parties.  It  is  true 
that  tbe  issues  of  law  and  fact  between  tbe 
parties  in  the  case  were  referred  to  the  arbi- 
trators to  be  heard  and  determined  as  a  court 
Bnt  whether  tbey  so  heard  the  case  or  not, 
whether  they  erred  both  as  to  the  law  and 
the  facta,  no  remedy  was  provided,  and  none 
could  be  bad,  however  erroneous  their  sward 
might  be  in  point  of  law  and  fact  Tbey 
heard  the  case  as  a  quasi  court,  at  most, 
not  as  tbe  ministers  of  Justice  appointed  by 
the  law;  and  theb:  Judgment  was  to  be  and 
is  final,  and  irreversible  by  any  trlbunaL  If 
there  had  been  a  provision  that  the  award 
should  be  made  a  rule  of  court,  and  subject 
to  be  set  aside  or  confirmed  by  it  on  a  review 
of  tbe  law  and  facts  on  which  it  was  made 
to  rest  there  would  be  some  ground  for  the 
argument  that  it  is  the  equivalent  of  the  de- 
cision required  by  the  bond.  But  we  have 
shown  that  such  is  not  the  case;  that  it  la 
simply  a  common-law  award,  and,  as  said 
by  Scott  J.,  In  Obilds  v.  Updyke,  has  no 
Judicial  force.  We  have  been  dted  to  wbat 
is  said  in  Morse,  Arb.  487,— that  an  award, 
as  between  the  parties,  has  the  effect  of  a 
final  judgment  This  may  be  true,  tai  the 
sense  that  it  concludes  the  parties  on  aU 
matters  submitted  by  their  agreement  But 
this  is  so  because  it  la  tbe  result  of  tbeir 
agreement  and  not  becauae  of  any  judicial 
character  the  award  may  have.  The  rail- 
way company  cannot  again  maintain  an  ac- 
tion for,  or  claim,  the  stocka  and  bonda  in 
qneation.  Thia  la  so  becauae  it  ia  bound  not 
to  do  Bo  by  the  agreement  under  which  the 
award  to  that  effect  was  made,  and  not  be- 
cause it  has  been  so  Judicially  decided  by  the 
court  that  allowed  tbe  injunction.  This  has 
not  yet  been  eo  decided,  and,  notwithstand- 
ing the  award.  It  may  be  true,  as  a  matter  of 
law  and  fact  tbat  the  injunction  was  right- 
ly allowed.  If  so,  tbe  intervention  of  the 
arbitration  has  not  with  respect  to  the  bond, 
changed  the  rights  of  the  company  from 
-what  they  were  at  the  allowance  of  the  in- 
junction. If,  as  a  matter  of  law  and  fact 
it  was  not  liable  then  on  the  bond,  it  la  not 
liable  now,  for  there  has  been  no  judicial 
determination  conclusive  upon  that  question. 
The  only  Judicial  determination  that  has  been 
made  in  the  caae,  touching  the  merits,  was 
the  ruling  of  the  court  of  common  pleas,  in 
which  the  action  was  commenced,  on  a  mo- 
tion to  dissolve  the  temporary  injunction  that 
bad  been  grranted.  Tbe  motion  was  oyet- 
ruled.  Railway  Co.  v.  Burke,  10  Wkly.  Cln. 
Law  But  27.  This  holding  has  never  heeax 
reversed,  nor  the  injunction  dissolved  by  the 
judicial  action  of  any  court  as  will  be  here- 
inafter shown. 
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2.  It  Is,  however,  claimed  that  the  plaintiff, 
after  obtaining  the  Injunction,  voluntarily 
dismissed  Its  action,  and  Is  thereby  estopped 
from  Insisting  on  the  terms  of  the  bond,  and 
a  large  number  of  authorities  are  dted  in 
support  of  this  proposition.  We  have  care- 
fully examined  these  cases,  and  see  no  rea- 
son to  question  the  decision  In  any  of  them. 
When  a  plaintiff  obtains  an  injunction  by 
giving  a  bond  to  answer  for  such  damages  as 
may  be  caused  the  defendant  by  its  allow- 
ance, and  afterwards  voluntarily,  and  with- 
out the  consent  of  the  defendant,  dismisses 
his  action,  there  la  much  reason  for  holding 
that  he  should  be  estopped  to  say,  in  an  ac- 
tion on  the  bond  for  the  recovery  of  dadiagefl, 
tliat  it  has  not  been  decided  that  the  hijunc- 
tion  ought  not  to  have  been  granted;  for  in 
such  case  he,  by  his  own  act,  has  prevented 
the  defendant  from  having  such  a  decidon. 
And  such  is  the  substance  of  the  holding  In 
the  various  cases  cited  by  counsel  for  the  de- 
fendants in  error.  But  none  are  cited,  and 
we  have  found  none,  that  the  same  rule  ap- 
plies where  the  dismissal  is  with  the  consent 
«f  the  defendant,  and  there  la  not  the  same 
reason  for  holding  that  it  should.  In  such 
case  the  defendant  has  an  (^)portunIty  to  In- 
sist that,  before  the  dismissal  Is  liad,  the 
court  determine  whether  the  injunction  ought 
to  have  been  granted,  so  that  an  action  may 
be  prosecuted  on  the  bond,  if  such  is  his  pur- 
pose. If  he  fail  to  do  this,  and  consents  to 
the  dismissal  of  the  action,  his  conduct  is 
-consistent  with  the  inference  that  he  Intends 
to  waive  any  right  he  may  have  on  the  bond. 
It  may  be,  and  no  doubt  frequently  happens, 
that  in  such  case  the  defendant  is  content  to 
be  left  with  a  recognition  of  Ills  right  by  the 
plaintiff  to  the  subject  of  dispute,  without 
further  litigation,  and  consents  to  the  dis- 
missal for  such  reason.  But,  whether  such 
be  his  intention  or  not,  in  such  case  he  can- 
not, for  want  of  a  predicate,  maintain  an 
action  on  the  bond;  for  it  has  not  been  de- 
termined that  the  injunction  was  wrongfully 
granted,  and  the  defendant  is  not  estopped 
from  insisting  on  the  fact  The  dismissal  in 
This  case,  as  shown  by  the  record,  was  by 
•consent  of  the  parties.  The  effect  of  the  en- 
try so  made  is  not  varied  by  the  fact  that 
the  entry  shows  that  the  plaintiff  dismissed 
its  action  because  it  had  been  awarded  that 
it  had  no  cause  of  action,  and  should  dis- 
miss its  case;  for,  if  the  award  had  not  the 
«ffect  of  a  Judicial  determination  of  that  fact, 
such  effect  was  not  imparted  to  it  by  stat- 
ing it  as  the  reason  for  dismissing  the  action, 
unless  it  may  be  claimed  that  by  doing  this 
the  plaintiff  admitted  that  the  award  is  right. 
There  is  no  such  express  admission,  nor  can 
this  be  inferred  from  the  entry.  All  the  en- 
try admits  is  that  such  award  had  been 
noAde,  not  that  it  is  right,  and  that  by  it  he 
Is  required  to  dismiss  the  action;  and,  if  he 
•does  not,  the  defendant  can,  by  pleading  the 
award  in  a  supplementary  answer,  cause  the 
•ult  to  be  dismissed,  because  he  had  made  a 


binding  agreement  to  dismiss  It  if  it  should 
be  so  awarded.  And,  if  the  latter  course  had 
been  puniued,  it  would  thai  be  quite  clear 
that  the  dismissal  by  the  defendants  would 
not  have  availed  them  in  an  action  on  the 
bond,  unless  the  award  of  Itself  would  be  a 
sufficient  predicate,  which  we  have  shown 
it  is  not.  The  entry  only  conformed  to  the 
agreement,  and  relieved  the  defendants  from 
the  necessity  of  filing  a  supplementary  an- 
swer and  causing  the  action  to  be  dismissed 
on  the  award  made  in  pursuance  of  the  arbi- 
tration agreement  It  Is  the  substance  of  the 
thing  done,  and  not  its  form,  that  is  to  be 
considered  and  have  effect 

In  all  the  cases  with  which  we  are  familiar, 
or  that  have  been  cited  in  argument,  the 
courts  have  required,  as  'a  necessary  predi- 
cate, in  an  action  on  the  bond,  a  Judicial  de- 
termination of  the  merits  of  the  case  In  favor 
of  the  defendant  In  the  action  in  wlilch  the 
bond  was  given,  either  In  a  trial  on  the  mer- 
its, or  on  a  motion  to  dissolve  the  Injunction, 
except  those  where  the  plaintiff  dlsmissta 
his  action  without  the  consent  of  the  defend- 
ant In  the  excepted  cases,  for  reasons  Just 
given,  he  is  estopped  from  insisting  on  the 
terms  of  the  bond,  And  bi  none  others.  Thus, 
in  Krug  V.  Bishop,  the  suit  was  dismissed, 
on  motion  of  the  defendants,  because  the 
plaintiffs  had  failed  to  make  and  perfect  the 
appearance  of  certain  new  parties  in  accord- 
ance with  the  order  of  the  court,  and  It  was 
held  that  such  dismissal  did  not  warrant  an 
action  on  the  bond.  It  is  true  that  the  dis- 
missal was  without  prejudice,  but  this  was 
not  a  controlling  circumstance.  It  was  not 
a  part  of  the  ratio  decidendi.  The  rea- 
son of  the  decision  is  that,  considering  the 
ground  of  tlie  dismissal,  it  was  not  deter- 
mined thereby  that  the  injunction  ought  not 
to  have  tieen  granted.  In  Johnson  v.  El- 
wood,  82  N.  T.  S62,  It  appears  an  action  had 
been  brought  to  restrain  the  defendants  from 
entering  upon  certain  lands  and  cutting  tim- 
ber, and  a  temporary  Injunction  was  granted. 
This  was  dissolved  by  stipulation  on  the  de- 
termination of  another  suit  determining  the 
title  to  the  land;  and  a  motion  was  then 
made,  nnder  the  practice  in  that  state,  for  a 
reference  to  ascertain  the  damages  sustained 
by  reason  of  the  Injunction.  On  appeal  it 
was  held  that  there  was  no  breach  of  the 
condition  of  the  undertaking,  which  provided 
for  the  payment  of  such  damages  in  case  the 
court  should  finally  decide  that  the  plaintiff 
was  not  entitled  to  the  injunction.  In  the 
opinion,  by  Miller,  J.,  It  is  said:  "The  under- 
taking provides  for  the  payment  of  damages 
in  the  event  only  that  the  court  shall  finally 
decide  that  the  plaintiff  was  not  entitled  to 
the  Injunction.  There  has  been  no  breach  of 
the  condition  In  this  respect,  and  no  final  de- 
termination which  warrants  a  reference  to 
compute  the  amount  of  damages.  In  Palmer 
V.  Foley,  71  N.  T.  106,  the  defendant  had 
consented  to  a  discontinuance,  and  that  an 
order  to  that  effect  might  be  entered,  which 
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was  done;  and  It  was  held  tJttat  this  waa  not 
e^valent  to  a  final  dedslon  of  the  court, 
and  there  was  no  breach  and  no  right  of  ac- 
tion, and  that  an  order  of  reference  to  ascer- 
tain damages  was  improperly  granted.  It 
was  laid  down  that  there  was  no  Judicial  de- 
termination or  opinion  glren  upon  the  merits 
of  the  action,  or  the  right  of  the  plalnttfT  in 
the  action  to  the  injunction  at  the  time  it 
was  granted,  and  that  it  was  never  finally 
determined  by  a  Judicial  decision.  An  am- 
icable and  voluntary  agreement  to  discon- 
tinue was  not  enough.  This  case,"  says  the 
Judge,  "is  directly  in  point,  and  the  granting 
of  the  order  discontinuing  the  action  because 
the  plaintiff  failed  to  proceed,  as  required  by 
a  prior  <»^er,  is  not  sufficient  to  establish 
that  there  was  a  decision."  The  injunction 
had  been  dissolved,  by  stipulation,  on  the  de- 
termination of  another  action  involving  the 
title  to  the  land  in  dispute.  Speaking  In  ref- 
erence to  this,  the  Judge  said:  "It  does  not 
alter  the  case  because  the  injunction  was  dis- 
solved, or  that  in  another  action  the  court 
held  that  the  plaintiff  has  no  title  to  the 
premises;  and  it  Is  a  sufficient  answer  to  the 
application  to  ascertain  the  damages  to  say 
there  has  been  no  determination  In  this  case 
as  to  the  right  of  the  plaintiff  to  the  injunc- 
tion originally."  This  being  true  as  to  the 
Judgment  of  a  court  in  another  case  on  the 
question  of  title  to  the  subject  of  dispute,  a 
fortiori  It  must  be  true  as  to  an  award  made 
by  arbitrators  on  a  submission  in  pais.  In 
Myres  v.  Parker,  6  Ohio  St  601,  it  was  held 
that  no  action  could  be  maintained  on  an  ap- 
peal bond,  when  by  Its  terms  the  liability  of 
the  obligors  was  made  to  depend  on  the 
judgment  of  the  supreme  court  of  the  county; 
that  court  having  been  superseded  by  the 
district  court,  and  in  wUch  court  the  case 
was  heard  and  determined.  In  Prefontalne 
V.  Richards,  47  Hun,  418,  Prefontalne  being 
about  to  foreclose  a  chattel  mortgage  for 
$1,000  given  him  by  Richards,  the  latter  se- 
cured an  Injunction,  claiming  that  Prefon- 
talne owed  him  $923.  The  action  came  on 
for  trial,  when  Richards  and  Prefontalne 
met  and  settled  the  matters  in  difference; 
agreeing  that  Richards  was  indebted  to  Pre- 
fontalne in  the  sum  of  $671,  and  that  judg- 
ment might  be  entered  against  Richards  for 
that  amount,  and  with  costs.  It  was  also 
stipulated  that  the  injunction  should  l>e  dis- 
missed. Accordingly  Judgment  for  the 
amount  named  was  entered  against  Rich- 
ards, and  the  injunction  was  dissolved.  Held, 
that  there  was  no  decision  of  a  court  that 
Richards  was  not  entitled  to  the  injunction 
at  the  time  what  he  obtained  it.  And  the 
court  observed  that  "the  defendants  are  lia- 
ble according  to  the  terms  of  their  imdertak- 
ing,  and  not  otherwise."  Benedict  v.  Bene- 
dict, 16  Hun,  306,  was  an  appeal  from  an 
order  directing  a  reference  to  ascertain  dam- 
ages. The  suit  had  been  brought  for  a  re- 
conveyance of  lands,  on  the  claim  of  a  ver- 
bal agreement  that  it  was  to  be  teconveyed 


if  not  paid  for,  and  an  injunction  had  been 
|;ranted  restraining  the  defendant  from  in- 
cumbering the  land  or  collecting  rents.  It 
was  referred  to  a  master,  who  found  the  fact 
of  the  verbal  agreement,  but  held  the  same 
r<AA  under  the  statute  of  frauds,  but  held 
the  plaintiff  had  a  lien  for  the  purchase  mon- 
ey, and  ordered  a  sale,  but  ruled  and  decided 
nothing  as  to  the  injunction.  The  court  re- 
versed the  order  because  no  final  decision 
had  been  made  authorizing  a  reference,  and 
used  this  langu&ge,  "According  to  the  condi- 
tion of  the  undertaking,  there  must  be  a  final 
decision,— that  is,  one  made  at  the  determina- 
tion of  the  action;  and  the  decision,  in  order 
to  authorize  an  action  on  the  undertaking, 
must  be  in  effect  timt  the  plaintiff  was  not, 
at  the  time  of  obtaining  the  Injunction,  en- 
titled thereto;"  citing  cases.  See,  also,  Weeks 
V.  Southwlck,  12  How.  Prac.  170;  and,  par- 
ticularly, Palmer  v.  Foley,  71  N.  Y.  106,  cit- 
ed by  Miller,  J.,  In  Johnson  v.  Elwood,  supra. 

These  cases,  and  many  similar  ones,  all  il- 
lustrate the  principle  heretofore  stated, — that 
no  recovery  can  be  had  on  a  bond  or  under- 
taking, except  in  strict  accordance  with  Its 
terms.  There  must  be  a  showing  that  it  has 
been  determined  by  the  court  that  the  injunc- 
tion should  not  have  been  granted,  and  also 
that  any  agreement  between  the  parties,  snt>- 
sequent  to  the  allowance  of  the  injunction, 
by  which  the  action  is  dismissed  and  the  in- 
junction dissolved,  is  not  sufficient  in  an  ac- 
tion on  the  bond,  where  there  has  been  no  Ju- 
dicial determination  that  the  injunction  should 
not  have  been  allowed;  and  consequently  an 
award  made  by  arbitrators  selected  by  the 
parties,  and  in  no  way  subject  to  the  control 
of  the  court,  cannot  have  tliat  effect,  for  it 
only  binds  the  parties  as  an  agreement,  not 
as  a  Judgment  rendered  by  the  court.  In  the 
exercise  of  its  jurisdiction,  upon  the  case 
made  by  the  parties  and  submitted  to  it.  The 
bond  contemplated  such  a  Judgment,  and  none 
other. 

In  an  application  for  a  rehearing  it  has  been 
strenuously  insisted  that  there  is  nothing  in 
the  record  to  show  that  the  case  was  dis- 
missed by  consent,  and  that  the  point  is  a 
new  (me,  not  presented  l)elow,  and  for  the  first 
time  presented  here,  In  the  opinion  of  the 
court  This  is  certainly  a  grave  mistake  of 
counsel.  It  Is  presented  in  the  answer  of  the 
company,  and  not  denied  by  the  reply;  the 
averment  of  the  answer  being  "that  it  [the 
entry]  was  by  agreement  of  said  parties,  and 
at  the  instance  of  said  plaintiffs,"  entered  of 
record  in  the  case.  This  is  not  denied  by  the 
reply,  and  could  not  have  been  without  con- 
tradicting the  record;  the  language  of  the  en- 
try being,  "This  day  came  the  parties,  by 
their  attorneys,  and,  by  consent,  showed  t» 
the  court"  the  matters  contained  in  the  entry, 
which  Include  the  dismissal  of  the  acti<m  and 
the  dissolution  of  the  injunction.  We  are  un- 
able to  see  how,  In  the  face  of  this  entry,  it 
can  be  claimed  that  the  dismissal  was  with- 
out the  consent  of  the  defendants.    And,  a» 
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often  as  the  case  has  been  argued  In  this 
coort,  the  point  has  been  made  and  Insisted 
on  by  counsel  for  plaintiffs  In  error. 

3.  The  defendants  in  error  also  rely  on  the 
provision  in  the  agreement  of  submission  that 
its  exe::ntlon  should  not  "in  any  wise  Im- 
pair the  liability"  of  the  obligors  on  the  bond. 
But  this  stipulation  cannot  be  so  construed  as 
to  impair  any  of  the  rights  of  the  obligors. 
To  insist  on  the  terms  of  the  bond  Is  one  of 
their  rights,  and  does  not  impair  their  liabil- 
ity. It  was  wisely  inserted,  as  without  this 
provision  it  might  iiave  been  contended— and 
in  fact  has  been— that  the  submission  to  ar- 
bitration, of  Itself,  worked  a  discontinuance 
of  the  action.  This  has  been  held  by  many 
respectable  courts  in  the  case  of  a  common- 
law  sobmission.  Morse,  Arb.  287;  Mooers  v. 
Allen,  85  Me.  276;  Bigelow  v.  Gobs,  5  Wis. 
421;  Larkln  t.  Robbins,  2  Wend.  605;  Green 
V.  Patchen,  13  Wend.  293. 

4.  As  to  the  dissolution  of  the  injunction: 
This,  we  think,  is  of  no  avail  to  the  plaintifrs, 
in  their  action  on  the  bond,  for  several  rea- 
sons; (1)  It  was  a  useless  act,  and  determined 
nothing.  The  temporary  injunction  perished 
with  the  dismissal  of  the  action,  so  that  there 
was  nothing  to  dissolve.  It  was  a  mere  Inci- 
dent to  the  action,  and  conld  not  survive  it 
Krug  V.  Bishop,  supra;  Trostees  v.  McClan- 
nahan  (decided  at  the  last  term)  42  N.  B.  34. 
(2)  It  Is  averred  in  the  answer,  and  expressly 
admitted  by  the  reply,  that  the  conrt  took  no 
Judicial  action  in  the  dissolution  of  the  injunc- 
tion. It  was  done  by  consent,  and  as  a  con- 
sequence of  the  award.  The  dissolution  then 
decided  nothing  on  the  Important  question 
whether  the  injunction  ought  to  have  been 
granted.  Judgments  of  the  circuit  court  and 
of  the  common  pleas  reversed,  and  Judgment 
for  the  defendants  bdow  ui>on  the  pleadings 
and  the  admitted  facts  In  the  case. 

BUBKET,  J.  (dissenting).  I  concede  that, 
under  the  conditions  of  the  bonds,  it  was  the 
right  of  the  railway  company  to  have  the 
question  as  to  whether  or  not  the  injunction 
ought  to  have  been  granted  decided  by  the 
court,  and  that  this  right  would  continue 
until  waived  by  agreement  of  the  parties. 
The  right  to  have  the  court  decide  wheth- 
er the  Injunction  ought  to  have  been  gTan1> 
ed  or  not  is  a  right  which  may  be  waived 
by  the  parties,  and  changed  by  contract.  In 
civil  cases  any  right  may  usually  be  waived, 
unless  otherwise  provided  by  statute.  A 
party  whose  insured  property  is  destroyed 
by  fire  has  a  right  to  have  the  value  thereof 
ascertained  by  a  court  and  Jury;  yet  this 
right  may  be  waived  by  agreement  of  the 
parties  in  the  policy,  to  the  effect  that  such 
value  shall  be  fixed  by  appraisers  or  arbitra- 
tors, and  such  agreements  are  held  valid 
and  conclusive.  Hamilton  v.  Insurance  Co., 
136  U.  S.  242,  10  Sup.  Ct  945.  The  right 
to  a  trial  by  Jury  may  be  waived,  and  even 
the  unconstitutionality  of  statute  may  be 
waived.    Tone  v.  Columbus,  39  Ohio  St  281. 


In  this  case  the  parties,  by  fhelr  agree- 
ment, submitted  aU  the  issues  of  law  and 
fact  to  the  arbitrators,  for  their  decision  and 
determination,  and  bound  themselves  to 
stand  by  and  perform  their  award,  and 
agreed  that  the  submission,  award,  and  its 
performance,  should  not  in  any  way  impair 
the  liability  of  the  railway  company  upon 
the  bond;  and  thereby  the  parties  waived  a 
decision  of  the  merits  of  the  case  by  the 
court,  and  agreed  that  the  decision  should 
be  by  the  arbitrators.  A  decision  of  the 
merits  of  a  case  is  necessarily  a  decision  as 
to  whether  the  injunction  ought  to  have 
been  granted  or  not,  because  injunctions 
ought  to  be  granted  only  in  cases  wherein 
the  plaintiff  succeeds  on  the  merits.  A  de- 
cision on  the  merits  in  favor  of  the  defend- 
ant is  a  decision  that  the  injunction  ought 
not  to  have  been  granted.  An  injunction  is 
always  granted,  to  remain  in  force  until  oth- 
erwise ordered;  and,  when  the  case  Is  de- 
cided in  favor  of  the  defendant  It  is,  by 
force  of  the  Judgment  of  Its  own  vigor,  oth- 
erwise ordered,  without  saying  anything 
about  the  injunction  or  the  dissolution  there- 
of, although  the  usual  and  better  practice 
is  to  dissolve  the  Injunction  by  specific  or- 
der in  the  Judgment  entry.  Such  is  the  ef- 
fect of  the  holding  by  this  court  in  Roberts 
V.  Dust  4  Ohio  St  502.  In  that  case  there 
was  a  decision  on  the  merits  of  the  case  in 
favor  of  the  defendant,  and  nothing  was 
said  as  to  the  injunction,  and  yet  this  court 
sustained  a  recovery  on  the  injunction  bond. 
In  Hoyt  V.  Carter,  7  How.  Prac.  140,  it  waa 
held  that  a  dismissal  of  the  action  by  the 
court  was,  of  its  own  force,  a  disposition  of 
the  injunction.  So  that,  while  the  submis- 
sion says  nothing  about  submitting  to  the 
arbitrators  the  question  as  to  whether  or 
not  the  injunction  ought  to  have  been  grant- 
ed, that  question  was  necessarily  included 
within  the  merits  of  the  case,— "the  issues 
of  law  and  fact"— and  was  necessarily  sub- 
mitted therewith,  and  was  necessarily  pass- 
ed upon  and  decided  by  the  award.  The 
rule  that  the  greater  includes  the  less  is 
here  applicable.  An  injunction  is  one  of  the 
provisional  remedies  provided  for  in  division 
6  of  the  practice  act  In  the  Revised  Stat- 
utes, and  such  provisional  remedies  are  inci- 
dents to  actions  in  which  they  are  allowed; 
and  a  disposition  of  the  action  on  its  mer- 
its necessarily  disposes  of  the  merits  of  the 
incident  because  the  incident  cannot  sor- 
vlve  the  final  disposition  of  its  principal, 
unless,  by  special  order,  as  is  sometimes 
done,  some  question  of  the  incident  is  re- 
tained for  future  disposition  and  decision, 
as  in  the  case  of  the  final  distribution  of 
funds  in  the  hands  of  a  receiver.  But  the 
usual  and  better  practice  Is  to  dispose  of  the 
merits  of  the  provisional  remedy  in  the  same 
entry  with  the  final  Judgment  on  the  mer- 
its, and  as  a  part  thereof,  as  is  usually  done 
in  cases  of  attachment  When  the  incident 
is  disposed  of  with  the  principal,  in  the 
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aame  entry,  the  Judgment  as  to  the  Incident 
Is  of  as  mnch  binding  force  as  the  judg- 
ment as  to  the  prlnelpaL 

The  Bubmisslon  was  In  writing,  and  the 
question  as  to  whether  thereby  the  matter  of 
the  Injunction  was  submitted  to  the  arbltia- 
tors  was  a  question  of  law  to  be  determined 
by  a  construction  of  the  1^^  effect  of  the 
submission  Itself;  and  this  construction 
could  not  be  varied,  altered,  or  changed  by 
the  averments  or  admissions  of  the  parties 
In  their  pleadings.  Properly  construed,  the 
submission  carried  the  merits  of  the  whole 
controversy  to  the  arbitrators,  which  neces- 
sarily Included  the  merits  of  the  injunction; 
and  the  award,  when  it  decided  the  merits 
of  the  case,  necessarily  decided  the  merits 
of  the  Injunction  Included  therein.  And  this 
result  was  not,  and  could  not  be,  changed  by 
the  averment  on  one  side,  and  the  admission 
on  the  other,  that  the  questicHi  as  to  whether 
the  Injunction  ought  or  ought  not  to  have 
been  granted  was  not  submitted  to  nor  de- 
cided by  the  arbitrators.  This  averment  and 
admission  contradict  the' legal  effect  of  the 
submission  and  award,  and  cannot  be  true, 
and  should  be  disregarded.  A  decision  by 
a  court  having  been  thus  waived,  and  a 
final  decision  procured  by  a  board  of  ai^ 
bltiators  agreed  upon,  It  cannot  be  fairly 
said  that  the  question  as  to  whether  the  In- 
junction should  have  been  granted  or  not  Is 
still  open  and  undecided.  The  contracts  con- 
tained In  the  bond  and  in  the  submission 
were,  as  to  the  principals,  two  written  con- 
tracts as  to  the  same  case  and  same  subject- 
matter,  and  should  be  construed  togeths, 
and,  when  so  construed,  the  submission  mod- 
ified the  conditions  of  the  bond,  to  the  ex- 
tent that  the  whole  merits  of  the  case,  in- 
cluding the  Injunction,  should  be  decided  b; 
the  arbitrators;  and  by  the  award  this  ques- 
tion was  fully  decided,  and  It  matters  not 
to  this  court  whether  It  was  decided  right  or 
wrong.  It  was  just  as  competent  for  the 
parties  to  stop  with  the  decision  of  the  ques- 
tion by  the  arbitrators  as  to  stop  with  the 
decision  of  the  common  pleas  court.  A  judg- 
ment need  not  be  reviewed  and  passed  upon 
by  a  higher  court,  to  make  It  binding.  A  re- 
lease of  errors  and  the  right  of  appeal,  while 
it  cots  off  the  right  of  review  In  a  higher 
court,  does  not  invalidate  or  weaken  the 
force  of  the  judgment,  even  though  it  should 
appear,  upon  looldng  into  the  judgment  In 
a  collateral  proceeding,  that  there  was  error 
therein.  The  conditions  of  the  bond  have 
therefore  been  broken,  and  the  contingency 
upon  which  the  damages  were  to  be  paid  has 
arisen.  By  the  court  agreed  upon  and  select- 
ed by  the  parties,— the  arbitrators,— it  has 
been  decided  that  the  plaintiff  bad  no  cause 
of  action  against  the  defendants,  and  therein 
was  Included  a  decision  that  the  injunction 
ought  not  to  have  been  granted.  This  deci- 
sion the  railway  company  bound  itself  to 
stand  to  and  perform,  and  It  cannot  now  be 
heard  to  say,  or  even  suggest,  that  there  was 
v.48x.E.no.5— 19 


error  in  that  decision.  As  between  the  paj> 
ties,  that  decision  Is  conclusive,  and  Is  a 
final  determination  of  all  their  rights.  In 
n(me  of  the  cases  cited  was  there  an  agree- 
ment that  the  submission,  award,  and  Its  per- 
formance, should  not  impair  the  liability  of 
the  plaintiff  on  the  Injunction  bond,  and  for 
that  reason  those  cases  are  not  applicable 
here. 

After  the  award  of  the  arbitrators  was 
made,  the  case  was  disposed  of  In  the  court 
of  common  pleas  by  the  oitry  of  the  follow- 
ing judgment:  "This  day  came  the  parties, 
by  their  attorneys,  and,  by  consent,  showed 
to  the  court  that  on  the  lltb  day  of  July. 
1888,  the  parties  submitted  all  the  facts  and 
Issues  joined  in  the  pleadings  In  this  case  to 
the  arbitrament  and  award  of  James  C.  Car- 
ter, Bsq.,  of  New  York,  and  B.  W.  Klttredge 
and  Lawrence  Maxwell,  Jr.,  Esqs.,  of  Cinda- 
natl,  Ohio,  and  that  said  arbitrators  having 
heard  the  parties  and  their  counsel,  and  all 
the  evidence  that  they  had  to  submit  in  the 
case,  and  carefully  and  fully  considered  the 
same,  did  on  the  17th  day  of  September,  1888, 
award  and  decide  that  the  plaintiff  has  no 
right  to  any  relief  from  the  defendants,  or 
either  of  them;  that  this  suit  be  dismissed  at 
plaintiff's  costs,  and  the  plaintiff  be  forever 
baixed  from  hereafter  prosecuting  any  other 
action  against  the  defendants,  or  either  of 
them,  for  any  of  the  same  causes  of  action. 
Thereupon  the  plaintiff,  In  pursuance  of  said 
submission  and  award,  duly  dismissed  Its 
said  petition  and  action.  By  the  agreement 
of  the  parties  no  record  shall  be  made  In  said 
action,  except  at  the  request  of  some  one  of 
the  parties,  and  at  the  cost  of  the  party  re- 
questing It;  and,  by  like  agreement,  reference 
may  be  had  and  use  made  of  the  pleadings 
and  journal  entries,  and  all  other  documents 
properly  matter  of  record,  the  same  as  If  said 
proceedings  were  duly  recorded;  and  thereup- 
on, upon  motion.  It  is  ordered  and  adjudged 
that  the  injunction  which  was  granted  In  this 
action  while  the  same  was  pending  in  the 
court  of  common  pleas  of  Franklin  county  be 
vacated,  dissolved,  and  dismissed,  and  that 
the  plaintiff  pay  the  costs  of  this  action,  and 
of  all  the  proceedings  In  this  action  in  this 
court  and  In  the  court  of  common  pleas  of 
i)'ranklin  county,  and,  In  default  of  payment, 
execution  issue."  It  will  be  noticed,  by  read- 
ing this  final  judgment  entry,  that  the  fact  of 
submission,  and  the  result  of  the  award,  were 
shown  to  the  court  by  consent  of  the  parties; 
that  there  was  an  agreement  as  to  the  final 
record  and  the  use  of  the  files  in  the  case;  that 
the  dismissal  of  the  action  was  by  the  plain- 
tiff. In  pursuance  of  the  submission  and 
award;  that  nothing  appears  in  the  entry  as 
to  whether  the  defendants  consented  to  the 
dismissal  or  not;  that  the  Injunction  was  dis- 
solved by  the  court  on  motion  of  def^idants. 
There  are  maoy  cases  which  hold  that,  if  the 
case  is  settied  or  disposed  of  by  agreement  of 
the  parties,  an  action  on  the  Injunction  bond 
carmot  be  sustained;  and  a  dismissal  of  the 
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action  by  mutual  consent  of  both  parties  may 
be  Included  In  the  principle  of  such  c&a6B,  but 
I  doubt  It  By  the  dismissal  the  plaintiff  con- 
cedes that  he  has  no  cau^e  of  action  ajgalnst 
the  defendant,  and  where  there  Is  no  cause  of 
action  there  can  be  no  cause  for  an  Injunc- 
tion. The  defendant,  by  consenting,  agrees 
with  the  plaintiff  that  there  Is  no  cause  of  ac- 
tion or  cause  for  Injunction  in  favor  of  the 
plaintiff  against  the  defendant  The  legal 
effect  of  such  dismissal  Is  therefore  the  equiv- 
alent of  a  determination  by  the  court  upon 
the  confession  of  the  parties,  that  there  ex- 
isted no  cause  of  action,  and  that  the  injunc- 
tion ought  not  to  have  been  granted.  To 
shield  a  plaintiff  from  an  action  on  the  bond, 
the  dismissal  must  be  in  the  nature  of  a  c(Mm- 
promise,  and  that  fact  must  appear  of  record. 
I  think  that,  when  closely  examined,  none  ot 
the  cases  conflict  with  this  theory;  and,  if 
any  of  them  do,  I  should  refuse  to  follow 
them,  because  they  cannot  be  sustained  or 
principle. 

But  lu  the  case  under  c<»i8ideration,  it 
does  not  even  appear  that  the  dismissal  was 
by  consent  or  agreement  of  the  parties.  The 
record  of  the  final  Judgment  entry  shows 
that  the  railway  company  Itself  dismissed 
the  action.  The  reason  that  It  gives  for  the 
dismissal  is,  not  that  the  defendants  consent- 
ed thereto,  but  it  is  "in  pursuance  of  aald 
submission  and  award."  This  is  the  otHy 
reason  disclosed  by  the  record,  and  we  can- 
not look  outside  of  the  record  for  another  or 
different  reason.  No  consent  of  defendants 
to  such  dismissal  is  found  In  the  submission 
or  award.  The  submission  Is  silent  as  to 
the  dismissal,  and  the  award  directs  the 
plaintiff  to  dismiss  its  action,  and  says  noth- 
ing about  the  defendants  consenting  thereto; 
so  that,  when  the  plaintiff  dismissed  its  ac- 
tion, it  did  it,  not  because  the  defendants 
consented,  but  because  the  plaintiff  had 
bound  itself  to  stand  to  and  perfcsm  said 
award;  and  this  is  expressed  in  the  Judg- 
ment entry,  wherein  plaintiff  says  that  the 
dismissal  is  In  pursuance  of  said  submission 
and  award.  If  the  dismissal  had  been  by 
reason  of  the  consent  of  the  defendants,  that 
fact  should  and  would  have  been  stated  In 
the  Judgment  Suppose  that  upon  a  trial  of 
the  case  to  the  court  upon  the  merits,  the 
court  should  find  in  favor  of  the  defendant,' 
and  he  should  accept  such  decision  In  his 
favor,  and  Join  with  the  plaintiff  in  putting 
on  a  Journal  entry  dismissing  the  case.  If 
the  Judgment  entry  in  such  case  should  recite 
that  the  court  found  the  facts  and  equities 
in  favor  of  the  defendant  and  that  thereup- 
on the  plaintiff,  in  pursuance  of  such  find- 
ings, dismissed  his  action,  it  could  not  be 
said  that  defendant  consented  to  such  dis- 
missal, and  that  he  was  thereby  precluded 
from  sustaining  an  action  on  the  injunction 
bond.  Such  construction  of  the  record  is 
not  sustained  by  any  of  the  cases  cited,  and 
is  In  conflict  with  all  rules  of  construction, 
as  applied  to  Judgments.     The  plain  words  of 


the  Judgment  »itry  must  be  disregarded.  In 
order  to  extort  therefrom  a  mutual  consent 
of  the  parties  to  such  dismissal.  The  record, 
as  well  as  the  submission,  shows  that  pro- 
ceedings for  the  vacation  of  the  temporary 
Injunction  were  pending,  and  both  parties 
agreed  that  these  proceedings  should  not  be 
pressed  for  hearing  during  the  time  to  be 
occupied  by  the  arbltraticm,  and  that  there- 
after the  defendants  might  apply  to  the 
court  for  such  order  concerning  said  Injunc- 
tion as  they  might  be  entitled  to.  This  clear- 
ly shows  that  the  defendants  were  insisting 
upon  the  dissolution  of  the  injunction.  When 
a  defendant  Is  clamoring  for  the  dissolution 
of  an  Injunction  against  Mm,  and  the  plain- 
tiff, seeing  defeat  staring  him  In  the  face, 
dismisses  bis  action,  It  cannot.  In  legal  rea- 
son, be  said  that  such  dismissal  is  consented 
to  by  defendant.  In  the  sense  that  It  Is  by 
mutual  agreement  of  the  parties.  Such  a 
dismissal,  Instead  of  being  by  consent  of  par- 
ties. Is  obtained  by  the  force  and  vigor  of  de- 
fendant's motion,  and  the  concession  of  the 
plaintiff  that  he  has  no  cause  of  action.  If 
It  were  otherwise,  the  defendant,  instead  of 
clamoring  for  the  dissolution  of  the  injunc- 
tion cm  his  motion,  would  be  compelled  to 
withdraw  his  motion  the  moment  that  the 
plaintiff  should  propose  to  dismiss  his  case. 
The  motion  being  withdrawn,  the  plaintiff 
might  well  refuse  to  dismiss.  The  motion 
being  renewed,  the  proposal  to  dismiss  would 
be  renewed,  and  thus  there  would  be  a  Bee- 
sawing  back  and  forth,  ad  nauseam.  The 
sensible  course  would  be  to  allow  the  defend- 
ant, by  his  motion,  to  drive  the  plaintiff  to  a 
dismissal  of  his  action,  or  to  a  hearing  of  the 
motion,  as  he  might  prefer,  and  award  to  the 
defendant  the  fruits  of  his  effort,  and  not  de- 
prive him  thereof  by  a  strained  construction 
not  thought  of  by  either  of  the  parties.  So 
much  for  the  effect  of  the  act  of  the  railway 
company  In  dismissing  its  action  "in  pursu- 
ance of  said  submission  and  award." 

The  latter  part  of  the  Judgment  entry  pur- 
ports on  its  face  to  be  the  action  of  the 
court  It  Is  in  these  words:  "And  thereupon, 
upon  motion,  it  is  ordered  and  adjudged 
that  the  injunction  which  was  granted 
in  this  action  while  the  same  was  pend- 
ing in  the  court  of  common  pleas  of  Frank- 
lin county  be  vacated,  dissolved,  and  dis- 
missed, and  that  plaintiff  pay  the  costs  of 
this  action."  This  is,  on  the  face  of  it,  and 
by  Its  very  words  and  effect,  a  decision  by 
the  court  vacating,  dissolving,  and  dismiss- 
ing the  Injunction;  and,  by  all  the  authori- 
ties, this  is  held  to  be,  In  effect  deciding 
that  the  Injunction  ought  not  to  have  been 
granted.  Such  an  order  of  the  court  Is  up- 
on the  merits  of  the  Injunction,  and  not  as 
in  Krug  T.  Bishop,  44  Ohio  St  221,  6  N.  E. 
252  (cited  In  the  opinion  of  the  majority), 
where,  as  shown  by  the  Judgment  entry,  the 
dismissal  was  for  the  reason  that  the  plain- 
tiff refused  to  obey  the  order  of  the  court 
requiring  him  to  bring  in  new  parties.    In 
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Uiat  case  the  Jndgnleiit  entt7  showed  on  Its 
lace  tliat  the  dismissal  was  not  upon  the 
merits,  while  in  tliis  case  the  Judgment  en- 
try shows  that  it  was  upon  the  merits.  The 
actions  taken  by  the  parties  and  by  the 
court  all  take  place  before  the  judgment  en- 
try is  prepared,  and  the  Judgment  stands 
as  a  whole,  and  all'  therein  expressed  as 
haying  taken  place  at  the  ahme  time.  It 
cannot  be  held,  In  construing  Judgments, 
that  what  appears  in  the  beginning  or  in 
the  middle  of  the  enti?  took  place,  in  point 
of  tlHie,  anterior  to  what  appears  in  .the 
latter  part  of  the  judgment  entry.  The 
Judgment  for  costs  at  the  end  of  the  entry 
Is,  in  point  of  tlm^  as  early  as  the  appear- 
ance of  the  inrties  at  the  beginning,  when 
the  whole  entry  purports  to  be  of  the  same 
day,  as  in  this  case.  A  judgment  is  a  unit. 
Buckingham  v.  Bank,  21  Ohio  St  131.  As 
such  unit,  the  whole  and  every  part  take  ef- 
fect at  the  same  instant  The  dismissal  by 
the  plaintiff,  and  the  dissolntion  of  the  in- 
junction by  the  court  occurred  at  one  and 
the  same  instant;  and,  as  a  matter  of  legal 
construction,  it  cannot  be  said  that  the  dis- 
solution of  the  Injunction  by  the  court  was 
^  useless  act,  and  determined  nothing,  nor 
tliat  the  temporary  Injunction  perished  with 
the  dismissal  of  the  action,  so  that  there 
was  nothing  to  dissolve.  As  the  dissolution 
of  the  injunction  by  the  court  was  as  early, 
in  point  of  time,  as  the  dismissal  of  the  ac- 
tion by  the  plaintiff,  it  cannot  be  said  that 
the  dismissal  had  any  effect  whatever  upon 
the  injunction.  The  Injunction  was  dis- 
solved by  the  same  act  of  the  court  &nd  at 
the  same  moment  of  time  that  the  dismissal 
by  the  plaintiff  was  made  effective  by  leave 
of  the  court  in  permitting  the  dismissal. 
The  only  dismissal  of  an  action  which  a 
plaintiff  has  power  to  make,  either  In  vaca- 
tion or  term  time,  without  leave  of  the  court 
is  a  dismissal  without  prejudice.  AH  other 
dismissals  are  required  to  be  upon  the  mer- 
its, and  upon  the  adjudication  of  the  court. 
Rev.  St  f  5314.  The  dismissal  in  question 
was  not  without  prejudice,  and  was  there- 
fore upon  the  merits.  The  submission  and 
award  were  upon  the  merits,  and  the  dis- 
missal was,  "in  pursuance  of  said  submis- 
sion and  award,"  and  was  therefore  also  up- 
on the  merits.  That  the  dismissal  in  ques- 
tion could  not  be  made  by  plaintiff  without 
the  permission  of  the  court  seems  to  be  con- 
ceded by  the  opinion  of  the  majority,  when. 
In  speaking  of  the  dismissal,  it  Is  said:  "In 
such  case  the  defendant  has  an  opportunity 
to  Insist  that  before  the  dismissal  Is  had 
the  court  determine  whether  the  Injunction 
ought  to  have  been  granted,  so  that  an  ac- 
tion may  be  prosecuted  on  the  bond."  This 
may  be  true  In  theory,  bnt  In  real  practice, 
while  a  defendant  might  Insist  upon  such  a 
course,  no  court  would  stop  to  hear  evidence 
for  a  day,  an  hour,  or  even  a  minute,  in  or- 
der to  determine  such  question,  upon  or  aft- 
er a  dismissal  of  the  action  by  the  plain- 


tltf.  The  court  would  say.  In  slfort  order, 
that  It  would  refuse  to  hehr  evidence  or  con- 
sider the  question,  but  along  with  the  dis- 
missal by  the  plaintiff,  would  dissolve  the 
injunction,  and  that  would  show  that  it 
ought  not  to  have  been  granted.  It  Is  safe 
to  say  that  this  Is  the  universal  course  pur- 
sued by  courts  in  such  cases.  The  disso- 
lution of  the  injunction  in  the  judgrment  en- 
try is  all  that  has  heretofore  been  required, 
and  this  is  always  taken  as  conclusive  of 
the  question  that  the  Injunction  ought  not 
to  have  been  granted.  To  depart  from  the 
old  forms.  In  this  regard,  and  hold  that  a 
Judgment  of  a  conrt  dissolving  tin  Injunc- 
tion does  not  decide  and  determine  that  tb« 
Injunction  ought  not  to  have  been  granted, 
l8  in  the  nature  of  judicial  legislation  on  a 
vital  point  of  practice.  In  rendering  judg- 
ment upon  a  trial  on  the  merits,  the  usual 
form  has  always  been  to  provide  for  a  dis- 
solution of  the  Injunction  after  that  part  of 
the  judgment  entry  which  is  in  favor  of  the 
defendant  on  the  merits.  As  well  might  It 
be  held  in  such  cases,  as  In  this  one,  that 
the  temporary  Injunction  perished  with  the 
decision  of  the  case  on  the'  merits  In  favor 
of  the  defendant  that  there  was  nothing  to 
dissolve,  that  the  temporary  Injunction 
could  not  survive  the  decision  of  the  merits, 
and  that  therefore,  the  question  as  to  wheth- 
er the  injunction  ought  to  have  been  granted 
or  not  was  left  undetermined.  If  a  dissolu- 
tion of  an  Injunction  by  the  court  is  a  de- 
termination to  the  effect  that  the  Injunction 
ought  not  to  have  been  granted,  as  has  here- 
tofore always  been  held,  then  the  record 
shows  that  at— not  after— the  dismissal  by 
the  plaintiff,  the  defendant  "insisted,"  by 
his  motion,  upon  a  dissolution  of  the  injunc- 
tion, and  that  the  court  sustained  the  de- 
fendant in  his  insisting,  and  dissolved,  va- 
cated, and  dismissed  the  Injunction,  and 
thereby  determined,  In  the  usual  form,  that 
the  Injunction  ought  not  to  have  been  grant- 
ed. And  yet  the  railway  company  has  so 
far  successfully  taken  refuge  behind  the 
point  that  it  has  not  been  determined  that 
the  injunction  ought  not  to  have  been  grant- 
ed; and  when  the  adjudication  of  the  court 
dissolving  the  injunction  in  the  usual  and 
ordinary  form  of  adjudging  the  question.  Is 
brought  forward  and  insisted  upon  by  the 
defendants  in  error,  the  'adjudication  and 
the  record  thereof  are  lightly  swept  aside, 
and  the  defendants  In  error  are  told  that 
the  adjudication,  although  correct  In  form, 
and  upon  the  very  point  In  question,  "de- 
termined nothing";  that  the  Injunction  "was 
a  mere  Incident  to  the  action  and  could  not 
survive  It."  The  defendants  did  not  ask 
that  the  injunction  should  be  held  to  sur- 
vive the  action,  but  only  tuat  as  both  the 
action  and  the  Injunction  were  ended  at  the 
same  moment,  and  by  the  same  Judgment 
of  the  court,  the  same  force  and  effect  should 
be  given  to  that  part  of  the  Judgment  which 
dissolved  the  injunction    as    to    that  part 
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which  permitted  the  dlBtnlssal  of  the  action. 
A  judgment  la  a  nnit,  and  equal  force  and 
effect  should  be  given  It  aa  a  whole  and  to 
every  part  thereof. 

But,  as  a  final  reason  for  llsregardlng  the 
Judgment  of  the  court  as  to  the  dlssolutlcn 
of  the  Injunction,  it  is  said  In  the  opinion 
that  "It  Is  averred  in  the  answer,  and  ex- 
pressly admitted  by  the  reply,  that  the  court 
took  no  Judicial  action  In  the  dissolution  of 
the  Injunction."  At  first  blush  this  would 
seem  to  be  so,  but  a  careful  consideration 
of  the  answer  and  re;dy  wUl  show  that 
they  bear  no  such  construction.  After  set- 
ting out  in  its  answer  the  said  submission 
and  award,  the  railway  company  says  "that 
no  proceedings  were  bad  upon  said  award, 
except  as  follows:  That  on  or  about  the 
13th  day  of  November,  1888,  in  pursuance  of 
said  award,  and  by  reason  of  the  same  ad- 
Judging  that  said  plalntlffi  should  dismiss  its 
said  action  as  aforesaid,  the  following  or- 
der was,  by  agreement  of  said  parties,  and 
at  the  instance  of  said  plaintiff,  duly  entered 
of  record  in  said  court  of  common  pleas  of 
Llcldng  county,  as  and  for  the  final  entry 
in  said  action;  the  same  being  the  order  par- 
tially set  forth  in  the  petition  in  this  action, 
to  wit"  Then  follows,  and  is  set  out  in  full, 
the  final  Judgment  enti7,  as  the  same  is  here- 
inbefore set  out.  Then  the  answer  states,  in 
substance,  that  said  order  was  made  in 
consequence  of  said  award,  and  only  for  the 
purpose  of  carrying  into  effect  the  decision 
thereof  that  plaintiff  should  dismiss  its  said 
action;  that  the  part  of  said  order  dissolving 
said  injunction  was  added  merely  for  the 
formal  dissolution  of  said  injunction,  which 
dissolution  necessarily  resulted  from  said 
dismissal  of  the  action  by  the  plaintiff,  as 
incidental  thereto;  that  said  award  was  not 
sabmitted  to  the  court,  was  not  passed  upon 
by  the  court;  and  that  the  question,  as  to 
whether  or  not  said  injunction  was  properly 
allowed  was  never  in  any  way  submitted  to 
or  considered  by  the  court.  To  this  answer, 
thus  containing  a  fall  copy  of  the  final  Judg- 
ment entry,  the  plaintiff  in  tliat  case  re- 
plied as  follows:  "For  reply  to  the  answer 
of  the  railway  company,  the  plaintiffs  admit 
that  no  special  motion  for  the  dissolution  of 
the  injunction  was  ever  submitted  to  the 
court,  and  that  there  has  been  no  adjudica- 
tion of  said  court  concerning  said  injunction, 
since  the  making  of  said  award,  except  as 
set  out  in  said  answer.  And  plaintiffs  deny 
the  other  allegations  in  said  answer  not  here- 
in admitted  to  be  true."  The  copy  of  the 
judgment  set  out  in  the  answer,  and  which 
could  not  be  varied  or  changed  by  averment, 
admission,  or  proof,  showed  that  the  ques- 
tion as  to  the  dissolution  of  the  injunction 
was,  on  motion,  ordered  and  adjudged  dis- 
solved, vacated,  and  dismissed.  This  con- 
clusively shows  submission  to  and  considera- 
tion by  the  court,  and  that  part  of  the  an- 
swer which  is  to  the  contrary  is  not  admit- 
ted by  the  reply,  but  is  denied  by  the  gen- 


eral denial  at  the  end  thereof.  Tlie  general 
admissions  in  the  reply  are  qualified  by  the 
words,  "except  as  set  out  in  said  answer." 
And  in  said  answ^  we  find  set  out  the  fall 
Judgment  entry,  which  shows  that  there  was 
both  a  motion  and  an  adjudication  as  to 
the  injunction  by  the  court.  The  Judgment 
entry  says  that,  "upon  motion,  it  is  ordered 
and  adjudged  that  the  injunction  be  dis- 
solved." It  could  be  ordered  and  adjndged 
by  the  court  only.  No  one  else  could  order 
and  adjudge.  Unless  the  record  can  be  falsi- 
fied and  impeached,  it  must  follow  that  the 
said  ordering  and  adjudging  was  by  the 
court,  and  not  by  the  parties.  The  force  and 
effect  of  such  Judgment  cannot  be  cut  down, 
enlarged,  or  in  any  wise  changed,  by  an 
averment  or  admission  in  a  pleading  or 
proof  upon  the  trial.  Such  is  the  uniform 
holding  of  courts  as  to  the  construction  of 
Judgments,  statutes,  and  written  instm- 
ments.  Freem.  Judgm.  {  275,  and  cases  thero 
cited;  Black,  Judgm.  S  276;  Kellogg  v.  Lap- 
kin,  3  Fin.  123;  State  v.  Archibald,  52  Ohio 
St.  1,  38  N.  B.  314.  This  last  case  Involved 
the  construction  of  a  statute  in  which  it  was 
claimed  there  was  an  error  and  mistake, 
and  that  the  intention  of  the  legislature  was 
dilXerent  from  what  appeared  on  the  face 
of  the  statute.  Averments  to  that  effect 
were  made  in  the  petition,  to  which  there 
was  a  demurrer.  In  the  opinion  appears  the 
following:  "The  demurrer  does  not  admit 
the  truth  of  the  allegation  as  to  the  error  or 
mistake,  nor  as  to  the  intention  of  the  legis- 
lature." The  syllabus,  concurred  in  by  the 
whole  court,  is  as  follows:  "The  force  and 
legal  effect  of  a  statute  cannot  be  altered  or 
changed  by  averment  in  a  pleading."  A 
Judgment  stands  upon  the  same  plane  as  a 
statute,  and,  when  the  whole  Judgment  Is 
set  out  in  a  pleading,  its  force  and  effect 
cannot  be  altered  or  changed  by  averment 
or  admission  in  such  pleading.  In  such  case 
no  averment  or  proof  can  give  to  a  Judgment 
a  character  wlUch.  on  its  face,  it  has  not, 
and  no  admission  can  take  from  it  the  char- 
acter which,  (m  its  face,  it  lias.  The  force 
and  legal  effect  must  be  determined  by  the 
Judgment  and  record  alone,  unaided  by  aver- 
ment, admission,  or  proof.  Again,  to  destroy 
the  force  and  effect  which  this  Judgment  has 
on  its  face,  by  saying  that  the  court  took  no 
Judicial  action  in  the  disscdution  of  the  in- 
junction, is  to  attack  and  impeach  the  Judg- 
ment in  a  collateral  proceeding,  which,  it  is 
well  known,  cannot  be  done.  The  force  and 
effect  of  the  Judgment  are  destroyed  and 
broshed  aside,  not  by  a  construction  of 
Its  language,  but  by  a  collateral  attack 
founded  upon  the  claim  that  it  is  averred  in 
the  answer,  and  admitted  in  the  reply,  that 
the  court  took  no  Judicial  action  on  the  dis- 
solution of  the  injunction,  while  the  copy  of 
the  Judgment  set  out  In  the  answer  conclu- 
sively shows  the  contrary  to  be  true.  For 
these  reasons  I  think  that  the  judgments  of 
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the  oonrtB  below  are  right  and  should  be  af- 
flnned. 

SHAUOE,  J«  concurs  tn  thia  diasentlnK 
opimlom. 

aKMaas.  MO) 

CliAFIilN  et  al.  t.  UNITED  STATES 

CREDIT  SYSTEM  CO. 

(Supreme  Judicial  Court  of  Maasadinsetta. 

Suffolk.     April  1,  1896.) 

CORTRAOT    OW    lH8t7BA.NaK — WHAT    CJONSTITUnS — 

Validiti — ENPOROBMBKT  OW  IU.B- 

OAL   UONTBAOT. 

1.  A  contract  by  a  f  oreisn  corporation,  in 
conrideration  of  a  smn  paid,  to  purchase,  at  a 
fixed  price,  accounts  which,  during  one  je&r,  a 
certain  bnsinesa  firm  shouid  have  against  ascer- 
tained insolvent  debtors,  or  debtors  e«ainst  whom 
execution  should  be  returned  unsatisfied,  is  a 
contract  of  insurance,  within  the  Massachusetts 
insurance  act  (St.  1887,  c  214,  S  3),  proriding 
that  a  contract  of  insurance  is  an  agreement  by 
which  one  party,  for  a  consideration,  promises  to 
pay  money  or  its  equiralent,  or  to  do  sometlilng 
m  which  the  other  party  has  an  Interest. 

2.  The  Massachusetts  insurance  act  (St. 
1887,  c.  214,  {  78)  proTides  that  no  foreign  in- 
surance company  shall  be  admitted  to  transact 
any  class  of  insurance  business  until  it  does  cer- 
tain acte,  and  obtains  from  the  insurance  com- 
missioner a  certificate  that  it  lias  complied  with 
the  laws  of  the  commonwealth  and  is  authorized 
to  make  contracts  of  insurance.  Held,  that  a 
contract  of  insurance  by  a  foreign  insurance 
company  not  admitted  to  transact  business  in 
the  state  Is  unlawful. 

S.  Under  the  Massachusetts  insurance  act 
(St  1887,  c.  214, 1  78),  a  contract  to  insure  mer- 
cantile credits  or  aecoimts,  by  either  a  foreign  or 
domestic  insurance  company,  is  invalid,  such 
contracts  not  being  authorized  by  such  act. 

4.  Though  the  illegality  of  a  contract  sued 
on  is  not  set  up  tn  defense,  or  noticed  in  the  trial 
oonrt,  where  plaintiff  obtains  a  verdict  the  su- 
preme court  will,  on  its  own  motion,  refuse  to 
enforce  it. 

Exceptions  from  superior  court,  Suffolk 
county;   Daniel  W.  Bond,  Judge. 

Action  by  O.  L.  Claflln  and  others  against 
the  United  States  Credit  System  Company  on 
a  written  contract  whereby  defendant  offered 
to  purcliase,  at  a  fixed  price,  the  accounts 
which,  during  a  certain  year,  plaintiff  should 
have  against  ascertained  insolvent  debtors,  or 
Judgment  debtors  against  whom  execution 
should  be  returned  unsatisfied.  There  was  a 
Terdlct  for  plaintiffs,  and  defendant  excepts. 
Exceptions  sustained. 

Perry  &  Perry,  for  plaintiffs.  Shepard  & 
Hagar,  for  defendant. 

BARKER,  J.  The  contract  in  suit,  al- 
tboogh  signed  and  sealed  by  the  officers  of 
the  defendant  in  the  state  of  New  Jersey, 
was  sent  by  the  defendant  to  its  agent  in  this 
commonwaUth,  and  was  here  delivered.  It 
was  made  on  April  6,  1891,  and  purports  to 
bind  the  defendant,  in  consideration  of  a  sum 
paid,  to  purchase,  at  a  fixed  price,  the  ac- 
counts which,  during  one  year,  a  certain  busi- 
ness firm  should  have  against  ascertained  in- 


solvent debtors,  or  Judgment  debtors  against 
whom  execntlon  should  be  returned  onsatls- 
fled.  It  Is  a  contract  of  Insurance,  within 
the  meaning  of  the  Massachusetts  Insurance 
act  of  1887,  then  In  force.  By  that  act  (St 
1887,  c  214,  {  8),  which  adopted  the  definition 
given  in  Com.  t.  Wetherbee,  105  Mass.  14d, 
100,  "a  contract  of  Insurance  Is  an  agreement 
by  which  one  party,  for  a  consideration,  prom- 
ises to  pay  money  or  its  equivalent,  or  to  do 
some  act  of  value  to  the  assured  upon  the  de- 
struction or  injury  of  something  In  which  the 
other  party  has  an  Interest"  By  the  same 
section  It  was  made  "unlawful  for  any  com- 
pany to  make  any  contract  of  insurance  upon 
or  concerning  any  property  or  interests  or 
lives  In  this  commonwealth  or  with  any  resi- 
dent thereof,"  unless  and  except  as  antbor- 
Ized  under  the  provisions  of  the  act 

The  defendant  Is  a  foreign  corporation  dom- 
iciled in  the  state  of  New  Jersey.  By  the  act 
cited,  no  foreign  insurance  company  shall  be 
admitted  to  transact  here  auy  class  of  lnsnr> 
ance  until  tt  does  certain  acts,  and  obtains 
^m  the  Insurance  commissioner  a  coHfl- 
cate  that  it  has  compiled  with  the  laws  of  the 
oommcmwealth  and  la  authorised  to  make 
contracts  of  insurancoL  Before  the  enactment 
of  St  1887,  c.  214,  If  Insurance  was  made  by 
a  foreign  company  without  complying  with 
the  requisitions  of  the  statute,  the  contract 
was  declared  valid  by  statute,  while  a  pen- 
alty was  Imposed  upon  the  making  of  the 
contract  Pub.  St  c  119,  S  200;  Gen.  St  c. 
58,  i  72.  No  authority  Is  given  by  St  1887,  fc 
214,  to  any  insurer,  domestic  or  foreign,  to  in- 
sure mercantile  credits  or  accounts.  So  far 
as  the  record  before  us  shows,  the  defendant 
has  not  been  admitted  to  transact  Insurance  in 
this  commonwealth.  The  contract  sued  on 
seems  to  be  made  unlawful  by  the  provisions 
of  St.  1887,  c.  214,  {  S,  both  for  the  reason 
that  the  defendant  has  not  tteen  admitted  to 
transact  Insurance  here,  and  because  insur- 
ance of  credits  or  accounts  Is  not  authorized 
by  the  statute. 

The  Illegality  of  the  contract  Is  not  set  up 
in  defense,  nor  was  It  noticed  in  the  superior 
court,  where  the  plaintiff  had  a  verdict  But 
no  court  will  consciously  lend  Its  aid  for  the 
enforcement  of  an  illegal  contract.  Snell  v. 
Dwight,  120  Mass.  9;  Dunham  v.  Presby,  Id. 
285;  Riley  v.  Jordan,  122  Mass.  231,  233;  Low 
T.  Peers,  Wllm.  864,  878.  In  the  present  case 
the  question  was  brought  to  the  attention  of 
counsel  by  the  court  at  the  argument,  and 
since  the  argument  counsel  have  been  given 
an  opportunity  to  argue  it  upon  briefs,  and 
liave  declined  or  omitted  so  to  do. 

One  of  the  exceptions  is  to  a  refusal  to  rtile 
that  the  plaintiffs  cannot  recover.  The  ruling 
should  have  been  given,  for  the  reasons  we 
liave  stated.  In  our  view  of  the  case,  the 
questions  argued  by  the  parties  are  Immap 
terlal  to  the  decision  of  the  cause,  and  need 
not  be  discussed.    Exceptions  sustained. 
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GARDNER  t.  COHANNET  MILLS  <two 
cases). 

(Supreme  Judicial  Court  ot  Massachusetts. 
Bristol.  April  1,  1896.) 
Mabtkr  and  Bbbvant — CoNTRiBrTOBX  Nbolioencb 
— Obvious  Danqibs. 
In  an  action  for  injuries  to  a  serrant,  an 
intelligent  girl,  14  years  old,  it  appeared  that, 
to  do  her  work,  the  servant  was  required  to 
kneel  npon  the  floor,  facing  a  box,  which  moved 
slowly  back  and  forth  in  front  of  her,  at  the 
same  speed,  and  stopped  at  the  same  place.  Dur- 
ing the  time  the  servant  had  been  employed,  the 
box  had  made  many  thousand  trips  in  front  of 
her.  At  the  time  of  her  Injury  she  kneeled  so 
that  the  box,  on  its  return,  struck  her  upon  the 
.forehead.  The  room  was  well  lighted,  and  no 
unusual  circumstance  occurred  to  confuse  the 
servant  Held,  that  she  was,  as  a  matter  of 
law,  nee^igent,  and  the  master,  th««fore,  was 
not  liable  tot  her  injuries. 

Bzc^tiona  from  superior  court,  Bristol 
county;  Henry  E.  Braley,  Judge. 

Consolidated  actions  by  Flora  M.  Gardner, 
a  minor,  per  procbeln  ami,  and  by  Alexander 
Gardner,  against  the  Cobannet  Mills,  for  per- 
sonal Injuries  received  by  said  Flora  M. 
Gardner  while  In  defendant's  employ.  Ver- 
dicts were  directed  for  defendant,  and  plain- 
tiffs except    Overruled. 

F.  V.  Fuller,  for  plaintiffs.  Knowlton 
&  Perry,  for  defendant. 

BARKER,  J.  In  order  to  do  lier  work,  as 
she  testltied  she  was  taught  to  do  it,  the 
minor  plalntltC  had  to  kneel  npon  the  floor, 
facing  a  long  box,  which  slowly  moved  up- 
on wheels  back  and  forth  in  front  of  her,  for 
a  distance  of  five  feet  and  an  inch,  with  a 
short  stop  between  each  movement  The 
box  had  the  same  movements  on  each  trip, 
and  each  whole  trip  out  and  back  occupied 
about  15  seconds.  Upon  every  trip  the  box 
came  toward  her  at  the  same  rate  of  motion, 
and  stopped  in  the  same  place.  The  only 
danger  to  which  her  position  exposed  her 
was  tliat  of  being  struck  by  the  box,  if  she 
placed  her  head  where  the  box  would  come. 
It  follows,  from  her  own  testimony,  that 
she  had  taken  the  position  which  she  mtist 
take  to  do  the  work,  safely,  many  times,  at 
least,  in  each  of  the  six  weeks  she  had  been 
at  work.  Besides  this,  the  l>ox  had  made 
its  uniform  trips  and  stoppages  many  thou- 
sands of  times  while  she  was  at  work  sup- 
plying roving  to  the  machine,  and  so  placed 
that  the  movements  of  the  box  were  open  to 
her  observation.  She  was  an  Intelligent 
child,  14  years  and  8  months  of  age.  She 
admitted  that  she  knew  how  fast  the  box 
moved,  and  how  far  it  came,  and  it  was 
conceded  that  the  machine  was  In  good  or- 
der, and  the  place  well  lighted.  There  was 
no  contention  that  any  unusual  circum- 
stance occurred  to  confuse  her  or  to  distract 
her  attention,  nor  that  there  was  not  am- 
ple room  for  her  to  take  a  safe  place  in 
which  to  do  the  work,  nor  that  the  place 
where  she  knelt  was  not  of  her  own  free  se- 
lection.    As  she  was  kneeling,   facing   the 


approaching  box,  and  awaiting  Its  coming, 
she  was  struck  by  it  upon  her  forehead.  We 
think  It  a  matter  of  law  that,  in  allowing 
herself  to  be  so  struck,  she  was  negligent, 
and  that  the  verdicts  for  the  defendant  were 
rightly  ordered.    Exceptions  overruled. 


(166  Mass.  487) 

LAPLANTB  ▼.  WARREN  COTTON 

MILLS. 

(Supreme  Judicial  Court  of  Massachusetts.   ' 

Suffolk.     March  31,  1S96.) 

Mastbb  and  Sbkvant  —  Feksokai,  Injdbt-t-Bvi- 

DBMOB— lllaUFFIOISNT  IMSTKUOTIOH 

TO  Bbkvant. 

1.  In  an  action  by  a  servant  to  recover  for 
an  injury,  testimony  that  one  le^  of  the  ladder 
on  which  plaintiff  stood  when  injured  was  long- 
er than  the  other  is  not  rendered  inadmissible 
by  the  fact  that  the  witness  did  not  see  the  lad- 
der until  two  years  after  the  injury. 

2.  Testimony  that  plaintiff,  a  boy,  was  not 
bright,  and  did  not  understand  what  he  was  told, 
nor  answer  questions  with  relevancy,  was  admis- 
sible, the  matter  being  one  which  did  not  re- 
quire expert  testimony.  Nor  was  it  rendered 
iiiadmissible  by  the  fact  that  it  related  to  a 
time  a  year  later  than  the  happening  of  the  in- 
jury in  question. 

3.  Where  there  was  evidence  tending  to  am- 
port  plaintiff's  claim  that  the  work  in  which  he 
was  engaged  when  injured  was  incident  to  hia 
employment,  and  that  he  had  not  been  properly 
instructed,  considering  his  age  and  capacity,  a 
court  cannot  determine  the  issues  as  matter  of 
law,  and  is  not  warranted  in  interfering  witii 
the  verdict  of  a  Jury. 

Exceptions  from  superior  court,  SnltOlk 
coimty;    Albert  Mason,  Judge. 

Action  by  Laplante  against  the  Warren 
Cotton  Milia  Verdict  for  plaintiff,  and  de- 
fendant brings  exceptions.  Exceptions  over- 
ruled. 

James  B.  Ciarroll  and  James  E.  Cotter,  for 
plaintiff.  Robert  W.  Nason  and  Thomaa  W. 
Proctor,  for  defendant 

HOLMES,  J.  This  is  an  action  for  person- 
al injuries  suffered  by  the  plaintiff  while  try- 
ing  to  replace  a  belt  on  a  pulley  in  the  de- 
fendant's mill,  where  be  was  employed.  The 
declaration  contains  counts  for  defective  ma'- 
chlnery,  but  when  the  evidence  was  in,  the 
plaintiff  elected  to  go  to  the  Jury  only  on  one 
count,— for  setting  him  to  work  in  a  danger- 
ous place  without  sufficient  instruction.  The 
case  is  here  on  exceptions. 

1.  Several  exceptions  were  taken  to  ques- 
tions about  the  machinery.  Including  some 
comparing  It  with  other  machinery  in  use 
in  the  same  place.  Evidently,  these  were 
admitted  under  the  counts  which  afterwards 
were  abandoned,  and  became  unimportant, 
except  as  describing  in  a  general  way  the 
plaintiff's  situation.  It  was  not  denied  that 
the  place  where  the  plaintiff  was  was  danger- 
ous, and  tbe  case  went  to  the  Jury  on  the 
single  question  whether  he  was  put  to  work 
there   without  proper   instruction. 

2.  A  witness  was  allowed  to  testify  that 
the  ladder  on  which  the  plaintiff  stood  was  of 
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borne  mainiJCKOtnre.made.of  two  pieces  of  wood 
with  str^  nailed  across,  and  one  legr  longer 
than  the  other.  He  did  not  see  the  ladder 
until  nearly  two  years  after  the  accident,  and 
It  is  objected  tbat  the  evidence  was  inad- 
missible without  testimony  expressly  show- 
Ins  that  there  had  been  no  change  In  the 
ladder.  It  Is  said  that  presamptlons  do  not 
run  backward.  But  that  depends  on  the 
case.  Todd  v.  Rowley,  8  Allen,  51.  The 
testimony,  on  Its  face,  seems  to  describe  the 
structural  characteristics  of  the  ladder,  and 
not  to  mean  that  a  piece  had  been  broken 
from  one  leg.  Indeed,  the  language  of  the 
witness  might  have  been  understood  to  mean 
that  the  ladder  was  made  with  one  leg  longer 
than  the  other.  If  so  understood,  it  was  evi- 
dence of  the  original  form,  as  the  question  Is 
one  upon  which  any  one  can  form  an  Intelli- 
gent opinion.  It  Is  to  be  noticed  that  the 
defendant  introduced  no  testimony  on  the 
point 

S.  Witnesses  were  allowed  to  testify  that 
the  plaintiff  had  no  memory;  that  he  was  not 
a  bright  boy,  and  had  to  be  told  once  or 
twice  before  he  understood;  that  sometimes, 
if  you  asked  him  a  question,  he  would  answer 
something  else.  These  are  matters  upon 
which  ordinary  people  are  capable  of  form- 
ing an  intelligent  opinion,  and  which  do  not 
require  an  expert  to  answer  them.  The 
plaintiff  was  examined  through  an  Interpre- 
ter, so  that  the  evidence  may  have  helped 
the  Jury  in  coming  to  a  conclusion  which  his 
answers,  as  translated,  seem  to  warrant,  and 
also  in  explaining  the  character  of  his  testi- 
mony. We  cannot  say  that  such  evidence  is 
inadmissible.  Coimors  v.  Grllley,  155  Mass. 
575,  SO  N.  E.  218.  It  does  not  change  the 
case  that  the  witnesses  only  knew  the  boy 
after  the  accident.  A  boy  who  is  dull  at  15 
probably  was  dull  at  14.  See  Lane  v.  Moore, 
151  Mass.  87,  SI,  92,  23  N.  E.  828. 

4.  The  case  could  not  be  taken  from  the 
Jury.  As  in  Daley  v.  Printing  Co.,  150  Mass. 
77,  81,  22  N.  B.  439,  the  evidence  "does  not 
enable  us  to  understand  fully  what  it  was 
necessary  to  do  In  order  to  adjust  the  belt, 
or  how  It  was  usually  put  on  the  pulley  when 
it  had  got  off,"  or  how  the  accident  hap- 
pened. The  pulley  was  very  near  a  beam 
below  the  ceiling  in  a  dark  room,  and  was  in 
motion.  The  defendant's  evidence  was  that 
the  plaintiff  had  been  forbidden  to  do  what 
be  did,  and  had  been  told  to  call  on  the  man 
who  had  charge  of  the  room,  or  on  the  sec- 
ond hand;  plainly,  on  the  ground  that  it  was 
not  safe  for  him  to  undertake  it  with  such 
skill  and  knowledge  as  he  possessed.  We 
cannot  say  that  this  evidence,  as  applied  to 
the  kind  of  work  thj  plaintiff  was  doing,  did 
not  warrant  the  conclusion  that  If  he  had 
been  set  to  do  It  without  further  Instruction, 
and  was  hurt,  he  had  a  cause  of  action. 

The  plaintiff  put  in  evidence,  corroborated 
by  one  of  the  defendant's  witnesses  on  cross- 
examination,  that  what  he  was  doing  was  incl- 
doit  to  his  employment  It  was  for  the  Jury  to 


say  whether  they  would  accept  the  plaintiff's 
evidence,  and  so  much  of  the  defendant's  as 
Implied  an  admission,  but  no  more.  If  they 
did  take  that  view,  which  was  helped  by  a 
controversy  as  to  whether  the  plaintiff  under- 
stood English,  it  disposed  of  any  argument  as 
to  the  plaintiff's  conduct,  or  that  of  his  father 
In  letting  him  accept  employment  with  the 
defendant  They  both  had  a  right  to  as- 
sume that  he  would  not  be  set  to  work  for 
which  he  was  not  fit  without  further  In- 
struction. We  do  not  say  that  this  seems  to 
us  the  most  reasonable  conclusion  from  the 
evidence,  but  only  that  it  is  a  possible  one. 
Whether  the  defendant  had  reasonable  cause 
to  believe  that  the  plaintiff  needed  more  than 
ordinary  Instruction,  and  whether  It  had  been 
misled  In  this  respect  by  the  plaintiff's  father, 
were  not  matters  on  which  the  court  could 
rule.  See  Daley  v.  Printing  Co.,  150  Mass. 
77,  22  N.  B.  439;  Patnode  v.  Cotton  Mills, 
157  Mass.  2S1,  289,  32  N.  E.  161;  Armstrong 
V.  Forg,  162  Mass.  544,  546,  39  N.  B.  190. 
Exceptions  overruled. 


(166  Mass.  491) 

DOWLING  V.  MORRILL. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     March  81,  1896.) 

ReixtEstatsBbokkk— CoMMissioHB— BDmoiBaor 
OF  Evidence. 
In  an  action  for  commissions  by  a  leal- 
estate  broker,  there  was  evidence  that  plaintiff 
brought  the  land  to  the  attention  of  purchasers; 
that  he  had  several  interviews  with  the  pur- 
chasers' agent  and  at  such  agenf  s  suggestion 
procured  from  defendant  the  list  of  tenants  and 
rents;  tbat  there  was  never  any  definite  termina- 
tion of  the  negotiations  between  plaintiff  and 
such  agent;  that  such  agent  sugxested,  to  a 
broker  who  afterwards  was  employed  by  the  ven- 
dors, that  if  such  broker  were  to  present  the  es- 
tate to  the  purchasers,  they  might  Duy  it  saying 
that  he  was  unwiiling  to  buy  through  plaintifl; 
and  that  negotiations  went  on  continuously  from 
that  time  until  the  sale  was  closed.  Such  agent 
testified  that  he  went  to  the  second  broker  be- 
cause he  was  not  wiliine  to  negotiate  for  the 
property  through  plaintiff.  Held,  that  plaintiff 
was  entitled  to  commissions. 

Exceptions  from  superior  court  Suffolk 
county;    Franklin  O.  Fessenden,  Judge. 

Action  by  Mark  Dowling  against  George 
Morrill,  William  E.  Carleton,  and  EUphaa 
W.  Arnold  to  recover  for  services  as  a  real- 
estate  broker  in  procuring  purchasers  of  cer- 
tain real  estate  owned  by  defendants  aa 
tmstees.  Plaintiff  was  allowed  to  amend  so 
as  to  make  the  action  one  against  defendant 
Arnold  only.  There  was  a  verdict  in  favor 
of  plaintiff,  and  defendant  excepts.  Excep- 
tions overruled. 

L.  M.  Child,  for  plaintiff.  &  H.  Tyng,  for 
defendants. 

BARKER,  J.  Two  questions  were  an- 
swered in  the  affirmative  by  the  Jury,— 
whether  there  was  an  express  contract  of 
employment  and.  If  so,  whether  the  plali^ 
tiff  performed  the  same.    The  exception  is 
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to  the  refusal  to  role  there  was  no  evidence 
which  would  warrant,  a  verdict  against  the 
defendant  It  Is  not  now  contended  that 
there  was  no  evidence  of  the  employment 
of  the  plaintiff  by  the  defendant,  but  the  con- 
tention is  that  there  was  no  evidence  to  jus- 
tify the  finding  that  the  plaintiff  had  per- 
formed his  part  of  the  contract,  he  alleging 
that  the  defendant  hired  him  as  a  broker 
to  sell  an  estate,  and  that  he  did  procure  a 
customer  to  purchase  the  estate.  As  the 
plaintiff  did  not  have  the  exclusive  sale  of 
the  property,  and  before  the  deeds  were 
passed  anoUier  broker  Intervened,  through 
whom  the  bargain  was  dosed,  the  verdict 
cannot  be  sustained,  unless  the  evidence 
went  farther  than  merely  to  justify  a  finding 
that  the  purchaser  was  one  to  whose  atten- 
tion the  property  was  brought  by  theplain- 
tifTs  services.  Gillespie  v.  Wilder,  99  Mass. 
170;  Loud  V.  Hall,  106  Mass.  404, 407;  Ward  v. 
Fletcher,  124  Mass.  224.  As  stated  in  the 
case  last  cited:  't)ne  broker  who  Is  nnsnc- 
cessful  In  effecting  a  sale  does  not  become 
entitled  to  a  commission  npon  the  success  of 
another."  But  where  the  purcliaser  Is  one 
to  whose  attention  the  property  was  brought 
by  the  first  broker,  if  the  evidence  also  jus- 
tifies the  finding  that  his  services  were  the 
efficient  or  effective  means  of  bringing  about 
the  actual  sale,  and  that  bis  work  in  fact 
caused  the  purchaser  to  buy  the  property, 
such  a  finding  entitles  him  to  recover  his 
compensation,  because  he  has  performed  his 
contract,  and.  In  fact,  procured  a  customer 
to  purchase  the  estate.  Oleason  v.  Nelson, 
162  Mass.  246,  38  N.  B.  497,  and  cases  cited. 
In  the  present  case  the  court  are  of  opin- 
ion that  there  was  evidence  to  justify  the 
finding.  The  evidence  tended,  to  show  that 
the  defendant  employed  the  plaintiff,  and 
that  the  latter  brought  to  the  attention  of 
the  purchasers  the  fact  that  the  property 
was  for  sale,  and  its  price;  that  he  had 
several  interviews  with  the  agent  of  the  pur- 
chasers. In  which  prices  were  discussed,  and 
at  the  agenf 8  suggestion  procured  for  him 
and  conveyed  to  him  from  the  defendant  the 
list  of  tenants  and  of  rents;  that  there  was 
never  any  definite  termination,  one  way  or 
the  other,  of  the  negotiations  between  the 
agent  of  the  purchasers  and  the  plaintiff, 
and  that,  in  consequence  of  what  the  plain- 
tiff said  to  the  agent,  and  because  the  agent 
was  not  willing  to  negotiate  through  the 
plaintiff,  the  agent  suggested  to  a  broker 
who  afterwards  intervened  and  came  to  be 
employed  by  the  vendors,  that.  If  that  broker 
were  to  present  the  estote  to  the  purchasers, 
they  might  buy  it;  that  accordingly  the 
second  broker  went  to  work  with  the  agent's 
sanction  and  permission,  and  that  the  nego- 
tiations went  on  continuously  from  the  time 
when  the  agent  suggested  to  the  second 
broker  that,  If  he  could  get  the  property 
which  the  agent  said  he  was  unwilling  to 
buy  through  the  plaintiff,  then,  perhaps,  be 
would  buy  It,  until  the  actual  consumma- 


tion ot  the  sale.  The  agent  testlfled  that  he 
went  to  the  second  broker  because  he  was 
not  willing  to  negotiate  for  the  property 
through  the  plaintiff.  This  was  very  sug- 
gestive testimony,  and  he  did  not  testify  that 
he  would  not  have  bought  if  the  purchase 
could  not  have  been  made  without  the  inter- 
vention of  another  broker  than  the  plalntljC. 
We  cannot  say  that  the  evidence  does  not 
justify  a  finding  that  the  purchasers  had  de- 
termined to  buy  when  the  agent  went  to 
the  second  broker,  and  that  the  services  ren- 
dered by  the  plaintiff  up  to  that  time  did  in 
fact  procore  the  purchaser.  That  the  agent, 
for  reasons  of  his  own,  suggested  to  anoth- 
er broker  to  come  In,  and  closed  the  bargain 
with  him,  does  not  deprive  the  plaintiff  of 
his  right  to  compensation.  Exceptions  over- 
mled. 

iXa  Ubsb.  EM) 

COGSWELL  V.   NEWBUBYPORT   INSTI- 
TUTION FOB  SAVINGS  et  aL 
(Supreme  Judicial  Court  of  Massachusetts, 
Essex.     AprU  1,  1896.) 
Oars — ^EviDBsoK— Dbpobits  in  BiLviHOB  Bank— 

tYrrMBSS— iMPIiLCBUENT. 

1.  On  the  isBae  as  to  whether  a  deposit  by 
deceased  in  a  savinga  htak  in  the  name  of  her- 
self and  Hwimant  was  a  gift  to  claimant,  daim- 
ant  testified  that  decedent  deposited  the  mone^ 
for  daimanf s  benefit,  and  directed  claimant  to 
take  the  bank  l>ook  to  daimanf  a  husband,  to 
take  the  nnmber  thereof,  which  she  did.  At  the 
date  of  the  deposit  deceased  had  on  deposit  in  her 
own  name  all  that  under  the  statute  she  was  al- 
lowed to  have.  Held,  that  a  finding  by  the 
court  that  there  was  no  gift  to  claimant  would 
not  be  disturbed. 

2.  Where  daimanf  s  hnsband  testifies  that 
he  acquired  knowledge  of  the  bank  l)ook  from 
seeing  it  in  daimant's  hands,  statements  by  the 
husband  that  he  had  seen  the  book  by  opening 
decedent's  valise  are  admissible  to  discredit  hi™, 

Exceptions  from  superior  court,  Essex  conn- 
ly;  Franklin  O.  Fessenden,  Jndg& 

Bill  by  one  Cogswell,  administrator, 
against  the  Newbnryport  Institution  for  Sav- 
ings to  recover  a  deposit  claimed  by  Ellen 
Dockery.  From  a  decree  for  plaintiff,  claim- 
ant excepts.     Overruled. 

This  was  a  bill  in  equity.  In  which  Ellen 
Dockery  claimed  the  title  to  a  deposit  in  tlM 
defendant  bank,  made  by  Margaret  McCor- 
mack,  plaintiff's  totestate.  At  the  hearing 
claimant  testified  that  the  deceased  told 
claimant  tliat  the  money  wtiich  was  deposit- 
ed in  the  name  of  deceased  and  claimant 
jointly  was  deposited  for  the  benefit  of  claim- 
ant Claimant  also  testified  that  when  de- 
ceased told  her  of  the  d^>OBit  she  also  told 
claimant  to  take  the  book  to  her  husband, 
and  liave  him  take  the  number  of  the  book. 
Claimant's  husband  testified  that  he  knew  ot 
the  lxx>k  when  the  deposit  was  made,  and 
tiiat  he  took  the  numtter  of  the  book.  It  also 
appeared  that  when  the  deposit  was  made 
deceased  had  on  deposit  in  her  own  name  all 
that  under  the  statute  she  was  allowed  to 
have.  Mary  Ryan  testified  tliat  she  visited 
the  Dockeiy  family  13  years  prerious  to  the 
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trial,  and  tltat  Thomas  Dockery  said  U  was 
too  bad  Margaret  had  lost  her  money;  that 
he  did  not  know  how  much  she  had  lost,  but 
she  had  some  left;  he  knew  it  because  he 
looked  In  her  valise,  and  saw  her  bank  book. 
The  claimant  objected  to  this  testimony  of 
the  Ryan  woman.  The  coxirt  found  for  the 
plaintiff,  and  claimant  excepted. 

H.  F.  Napben,  for  claimant,  Ellen  Dockery. 
O.  A.  Sayward,  for  plaintiff.  N.  N.  Jones, 
for  defendant 

BABKBR,  J.  1.  The  evidence  as  to  the 
statement  of  the  claimant's  husband  to  Mrs. 
Ryan  about  the  deposit  book  was  admissi- 
ble as  tending  to  contradict  his  testimony 
that  he  obtained  his  knowledge  of  the  book 
by  seeing  it  in  the  claimant's  possession. 

2.  The  evidence  Justified  a  finding  that  the 
deposit  was  made  in  the  name  of  the  deceas- 
ed and  of  the  claimant  for  the  reason  that 
the  deceased  had  already  a  deposit  of  the  full 
amount  upon  which  she  could  be  allowed  In- 
terest, and  that  there  was  no  gift  to  the 
dalmant 

Exceptions  overruled. 


a«  Uan.  G06) 

BAMBERGER  et  aL  v.  SEA  VET. 

(Supreme  Jadidal  Court  of  Massachusetts. 

SoSolk.     AprU  1.  IBdQ.) 

BBBBiTr— DuTT  TO  ExBcnTB  Wbit  or  Replktih 
— Bond. 
An  officer  in  whose  hands  a  writ  of  re- 
plevin is  placed  has  no  right  to  demand  a  replev- 
in  liond  before  the  aeisure  and  appraisal  of  the 
property.  In  case  of  doabt  as_  to  the  ownership 
of  the  property,  he  may  require  a  bond  of  in- 
demnity; but  otherwise,  or  when  such  l>ond  is 
tendered,  it  is  his  daty  to  execute  his  writ  with- 
out delay. 

Exceptions  from  superior  court,  Suffolk 
county;  John  W.  Hammond,  Judge. 

Action  by  Louis  Bamberger  and  others 
against  Pred  H.  Seavey.  Finding  for  plain- 
tiffs, to  which  def^idant  excepts.  Excep- 
tions overruled. 

George  R.  Fowler  and  John  Prentiss,  for 
plaintltTs.     Z.  S.  Arnold,  for  defendant 

KNOWLTON,  J.  The  defendant  a  dep- 
uty sheriff,  was  requested  by  the  plaintiff  to 
commence  the  service  of  a  replevin  writ  by 
seizing  and  appraising  the  property  described 
In  the  writ.  The  plaintiff  offered  to  give  him 
all  reasonable  directions  and  assistance  in 
serving  the  writ  including  an  Indemnity 
bond,  and  to  give  a  replevin  bond  with  sure- 
ties as  soon  as  the  appraisal  was  made.  The 
defendant  refused  to  take  any  steps  in  re- 
gard to  the  service  until  the  replevin  bond 
had  first  been  given,  and  declined  to  take  any 
indemnity  bond.  In  this  refusal  he  was 
plainly  in  error.  The  plaintiff,  under  the 
statute,  was  called  upon  to  give  the  replevin 
bond  only  In  double  the  value  of  the  prop- 
erty, and,  In  the  absence  of  an  agreement  of 
th<>  parties,  that  value  could  not  be  ascertain- 


ed without  an  appraisal,  made  under  the  dl- 
rection  of  the  officer,  such  as  the  statute  pro« 
Tlde«  for.  Pub.  St  c.  184,  {{  12,  4.  The 
method  of  procedure  Is  stated  in  Woicott  v. 
Meade,  12  Mete.  (Mass.)  516.  The  substance 
of  this  statement  is  repeated  In  the  opinion  in 
Smith  T.  Whiting,  87  Mass.  316,  in  these 
words:  "Where  a  writ  of  replevin  is  served, 
the  officer  first  takes  the  property  from  the 
possession  of  the  defendant,  then  has  it  ap- 
praised, and  afterwards,  but  before  he  deliv- 
ers It  to  the  plaintiff  in  the  action,  be  takes 
the  replevin  bond."  See,  also.  Case  v.  Pet- 
tee,  5  Gray,  27;  Clark  v.  Railroad  Co.,  6 
Gray,  363.  If  there  is  reasonable  doubt  as 
to  the  ownership  of  the  property,  he  may  re- 
quire sufficient  security  to  Indemnify  him  for 
twUng  It  This  right  to  Indemnify  against 
claims  of  third  persons  is  expressly  given  by 
statute  when  goods  are  taken  on  execution. 
Pub.  St  c.  171,  {  35.  But  it  existed  at  com- 
mon law  before  the  statute  was  enacted,  and 
It  may  be  Invoked  whenever  an  officer  is 
called  upon  to  attach  or  r^levy  goods  to 
which  the  defendant's  title  Is  not  clear.  Bond 
T.  Ward,  7  Mass.  123;  Suydam  v.  Huggeford, 
23  Pick.  465-468;  RusseU  v.  Walker,  150 
Mass.  531,  23  N.  E.  383. 

In  the  present  case  the  plaintiff  offered  the 
defendant  a  bond  of  Indemnity,  which  was 
refused.  When  th^%  Is  no  reason  to  doubt 
the  defendant's  ownership,  the  statute  gives 
the  plaintiff  a  right  to  have  his  writ  served. 
If  he  Is  ready  to  give  a  bond  In  double  the 
value  of  the  property  as  soon  as  that  value 
can  be  ascertained  in  the  manner  prescribed. 
It  Is  the  duty 'of  the  officer,  when  the  prop- 
erty described  in  the  writ  is  pointed  out  to 
him,  Immediately  to  take  it  into  lils  posses- 
sion, for  the  puri>ose  of  having  it  appraised 
and  ready  to  be  replevied  as  soon  as  the  bond 
is  given.  The  writ  gives  him  a  right,  as 
against  the  defendant,  to  take  it  and  hold  It 
a  reasonable  time  for  that  purpose.  The 
plaintiff,  upon  the  appraisal,  is  bound  to  fu^ 
nish  the  bond  promptly;  for  he  knows  when 
he  sues  out  the  writ  that  It  cannot  be  served 
without  the  bond,  and  be  can  always  approxi- 
mate pretty  nearly  to  the  amount  in  which  he 
will  be  required  to  furnish  sureties.  These 
considerations  sire  important  in  determining, 
in  any  case,  how  long  the  officer  is  bound  to 
wait  for  the  bond  after  making  the  appraisal. 
The  plaintiff  would  not  be  Justified  in  suing 
out  a  writ  of  replevin  without  having  made 
such  arrangements  in  regard  to  furnishing 
sureties  upon  the  bond  as  would  give  him 
good  reason  to  believe  that  he  could  have  the 
bond  ready  for  delivery  very  soon  after  the 
appraisal.  The  short  time  for  which  the 
goods  will  necessarily  be  in  the  custody  of  the 
law  before  the  serf  ice  can  be  completed  will 
not  usually  be  such  as  to  cause  the  defendant 
appreciable  damage  if  the  plaintiff  should  be 
unsuccessful  In  securing  sureties,  and  If  the 
officer  should  be  obliged  to  return  the  prop- 
erty without  making  the  service.  This  possibil- 
ity of  damage  is  one  that  the  law  makes  nec> 
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essarily  incident  to  the  proceedings,  imd  Is 
similar  to  the  rlslf  of  loss  whlcti  one  may  suf- 
fer from  having  his  goods  attached  upon  a  suit 
which  Is  not  brought  maliciously,  but  which 
the  plaintiff  falls  to  prosecute.  See  Lindsay  v. 
Lamed,  17  Mass.  190  j  O'Brien  v.  Barry,  106 
Mass.  300.  Of  course,  the  officer  may  have 
his  fees  paid  In  advance,  if  he  desires,  and 
may  have  indemnity  against  any  Incidental 
liability  that  may  arise  from  any  special  ac- 
tion which  he  takes  at  the  request  of  the 
plaintiff.     Exceptions  overroled. 


(165  Mass.  617) 

MOOEH  T.  MASSACHUSETTS  BENEFIT 
ASS'N. 

(Supreme  Judicial  0>nrt  of  Massachusetts. 
Suffolk.     AprU  1,  1896.) 

COMPXOXISB— RbSCISSIOK  FOB  FBAUD— RBPATmKT 

A  Condition  Fbbobdint. 

The  baiefidaiy  of  a  life  insurance  certifi- 
cate, who  settles  for  less  than  its  face,  cannot 
resond  the  settlement  for  fraud,  and  maintain 
an  action  on  the  claim,  without  first  repaying 
the  money  received. 

Exceptions  from  superior  court,  Suffolk 
county;  Caleb  Blodgett,  Judge. 

Action  by  H.  M.  Moore  against  the  Massa- 
chusetts Benefit  AssodatioD  to  recover  on  a 
certificate  of  insurance  on  the  life  of  Martha 
M.  Moore,  plaintiff's  deceased  wife.  The 
testimony  of  the  plaintiff  showed  that  after 
the  death  of  his  wife  he  was  visited  by  an 
adjuster  of  the  defendant,  who  claimed 
that  there  was  no  liability  on  *the  certificate, 
because  the  agent  issuing  it  had  no  au- 
thority; but  who  offered  to  pay  $500  in  set- 
tlement. After  two  or  three  interviews, 
plaintiff  accepted  $800,  and  signed  a  release 
In  full.  During  the  trial,  plaintiff's  attorney 
tendered  repayment  of  the  $800,  with  in- 
terest, which  was  refused.  The  court  ruled 
that  the  money  should  have  been  returned 
or  tendered  before  the  action  was  brought, 
and  ordered  a  verdict  for  defendant,  to 
which  plaintiff  excepts.  Exceptions  over- 
ruled. 

Sherman  L.  Whipple  and  Robert  W.  Frost, 
for  plaintiff.  Edward  Avery  and  Albert  E. 
Avery,  for  defendant 

ALLEN,  J.  The  plalntlfTs  own  testimony 
shows  that  he  received  the  money  and  sign- 
ed the  release  with  the  clear  understanding 
that  his  claim  was  thereby  satisfied  and  set- 
tled, so  that  he  was  thereafter  to  receive 
nothing  further.  There  was  no  room  for  the 
suggestion  that  be  was  still  to  have  a  right 
of  action  left,  and  that  the  money  was  to  ap- 
ply only  to  a  part  of  his  claim.  Under  these 
circumstances  he  could  not  rescind  the  set- 
tlement for  fraud,  and  maintain  an  action 
on  his  claim,   without  first  returning  the 


money  which  he  received.  Drohan  ▼.  Rail- 
way Ck>.,  182  Mass.  435,  88  N.  E.  1116,  and 
cases  there  cited.    Exceptions  overroled. 

(16S  Masa.  522) 

WHITE  V.  WEST  END  ST.  B.  CO. 

(Supreme  Judicial  (3onrt  of  Massachusetts. 

Suffolk.     AprU  1,  1896.) 

Stbebt  Railkoad— Injubt  to  Passekoeb— FaIIi- 

UBS  OF  Cab  to  Stof  —  Steppinq  Off 

WHILE  IN  Motion— Damages. 

1.  An  injury  to  a  passenger  in  stepping  off 
a  moving  street  car,  after  it  lias  passed  a  point 
at  which  the  conductor  had  stated  it  would  stop, 
cannot  be  considered  the  natural  or  proximate 
consequences  of  the  failure  to  stop,  and,  if  a  con- 
tract to  stop  can  be  implied,  damages  for  the  per- 
sonal injury  cannot  be  recovered  in  an  action  for 
its  breach. 

2.  Neither  can  such  damages  l>e  recovered 
on  a  count  for  tort,  it  appearing  that  plaintiff 
voluntarily  stepped  off  the  car,  having  frequently 
done  so  before  without  injury. 

Exceptions  from  superior  court,  Suffolk 
county;  Daniel  W.  Bond,  Judge. 

Action  by  Edwin  M.  White  against  the 
West  End  Street-Railroad  Company  to  recov- 
er for  personal  Injuries  sustatned  by  falling 
on  stepping  off  a  moving  car.  A  verdict  for 
defendant  was  directed  by  the  court,  from 
which  ruling  plaintiff  brings  exceptions.  Elx- 
ceptions  overruled. 

B.  H.  Savaiy,  for  plaintiff.  Wm.  B.  Stroot, 
for  defendant 

ALLEN,  J.  The  plalntUTs  construction  of 
his  bill  of  exceptions  is  that  the  car  went 
past  the  place  where  he  expected  It  to  stop, 
without  stopping,  and  that  he  then  under- 
took to  get  off  while  the  car  was  in  motion. 
Assuming  this  to  be  so,  he  fully  knew  the 
condition  of  things.  He  was  aware  that  the 
car  was  moving.  It  was  daylight  He  stood 
upon  the  step  of  the  platform,  and  could  see 
where  he  was  about  to  step.  No  unexpected 
jerk  or  sudden  motion  or  stopping  of  the  car 
occurred.  Be  had  been  In  the  habit  of  get- 
ting upon  and  off  from  street  cars  when  they 
were  In  motion,  and  always  without  injury; 
and  on  this  occasion  he  stepped  off  as  careful- 
ly as  he  could  into  the  graveled  street  and 
was  hurt  The  action  is  for  the  personal  in- 
jury. The  plaintiff  cannot  recover  for  this 
on  his  count  in  contract  If  a  contract  by 
the  conductor  to  stop  at  the  expected  place, 
binding  upon  the  defendant  could  be  foimd 
upon  the  evidence  (Robinson  v.  Railway  Co., 
157  Mass.  224,  32  N.  E.  1),  the  personal  in- 
jury was  not  the  natural  or  proximate  con- 
sequence of  a  failure  to  stop  there  (Murdock 
V.  Railroad  C^.,  133  Mass.  15).  Nor  can  he 
recover  on  his  count  In  tort  He  chose  to 
get  off  while  the  car  was  moving,  and  with- 
out making  a  further  effort  to  stop  it  Un- 
der the  circumstances  disclosed,  he  took  the 
risk  of  such  an  accident  as  happened.  Ex- 
ceptions overruled. 
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BONNBMORT  t.  GILIi  et  tH 


(Supreme  Judicial  Conrt  of  Massachnaetta. 

Norfolk.     March  81,  1886.) 

Wills— Tsn^MBSTART  Capacitt — AoHisaioiis — 

Btidbhcb — CiBCDMSTAMCKB— Collateral  Issue. 

1.  Where  Btatements  made  by  plaintifTs 
xxmuael  at  a  previous  trial,  and  offered  in  evi- 
dence  as  admissions  made  by  plaintiff  touching 
the  issue  on  trial,  are  excluded,  and  Where  admit- 
tad  later,  with  ue  whole  record  of  the  preTious 
trial,  it  must  have  been  assumed  that  the  staie- 
menta  offered  represented  admissions  of  plain- 
tiff. 

2.  Bvidenee  of  what  a  testator  had  said  he 
intended  to  do  with  his  proper^  is  too  remote, 
where  five  or  six  years  elapsed  between  such  dec- 
larations and  the  execution  of  the  will. 

3.  Where  a  witness  is  asked,  on  cross-exam- 
ination, whether  she  had  testified  to  a  fact  now 
stated  by  her  at  a  former  trial,  and  she  answers: 
"I  don't  think  I  did.  I  don't  think  I  was  ask- 
.ed,"— and,  on  repetition,  "I  don't  remember;'' 
the  qnestion  is  without  prejodice. 

4.  The  fact 'that,  at  his  testator's  funeral, 
the  executor,  who  was  the  sole  legatee,  only  aft- 
er hesitation  and  argument  produced  the  will  to 
be  read,  and  left  the  room,  does  not  import  an 
admission  concerning  the  testator's  sanity. 

6.  Where  an  adverse  and  interested  witness 
has  testified  to  facts  tending  to  show  the  inca- 
pacity of  a  testator,  she  may-  be  asked  whether, 
at  that  time,  she  did  not  send  her  daughter  to 
see  the  testator  hi  re^rd  to  the  paymeni  ot 
money  by  him  for  the  purpose  of  d&cnargl&g  a 
mortgage  for  the  witness. 

6.  In  such  case,  the  fact  as  to  what  the  tes- 
tator actually  was  doing  at  the  time  is  a  dr- 
cnmstance  to  be  considered  in'  determining  the 
issue  of  Ids  sanity. 

7.  On  the  issue  as  to  a  testator's  sanity,  an 
executor  may  testify  that  an  adverse  witness, 
called  by  him,  who  had  testified  to  conduct  of 
the  testator  at  the  time  of  executing  a  deed, 
seemed  surprised  to  see  the  executor  on  the  oc- 
casion of  her  bringing  the  deed  for  execution,  and 
said  that  she  did  not  expect  to  see  him. 

8.  SMdence  of  a  remotely  collateral  issue 
was  properly  exrcluded,  where  It  appeared  that 
nothing  would  be  shown  to  discredit  the  adverse 
party  or  ills  case. 

Bxcq)tions  from  supreme  judicial  court, 
Norfolk  county;  James  M.  Morton,  Judge. 

Proceedings  by  SlUJali  W.  Bonnemort,  ex- 
ecutor, against  Qeorge  H.  OIll  and  others, 
to  probate  the  will  of  his  testator,  Howard 
OUL  The  will  was  allowed  by  the  probate 
court,  and,  on  appeal  taken,  issues  were 
framed  for  a  Jury,  as  to  whether  the  testator 
was  of  sound  mind  and  whether  the  will  was 
procured  by  fraud  and  undue  Inflnenee.  Both 
Issuefl  were  found  in  the  negative.  The  find- 
ing on  the  first  was  set  aside,  and  a  new 
trial  was  oraered  before  a  single  justice  on 
the  issue  whether  testator  was  of  sound 
mind.  From  a  decision  in  favor  of  plalntiflF, 
defendants  bring  exceptions.  Eisceptlons 
overruled. 

W.  H.  J.  Tieman  and  Bmj-  H.  Oreenhood, 
for  appellants.  Jaines  E.  C!otter  and  Charles 
F.  Jenn^,  tor  tbe  executor. 

HOLMBS.  J.  This  is  an  appeal  from  the  al- 
lowance of  a  will  by  the  probate  court  The 
case  was  tried  by  a  judge,  without  a  Jury, 
on  the  single  Issue  of  the  testator's  sanity. 
It  is  now  before  us  upon  exceptions  to  the 


admission  and  exdtision  of  evidence.  We 
will  take  them  up  in  their  order,  so  far  as 
they  have  not  been  waived. 

1.  The  sectmd  exception  was  to  the  exclusion 
of  statements  In  another  case  by  the  peti- 
tioner Bonnemort's  eoimsel,  made  without  ob- 
jection on  Bonnemorfs  part,  from  what  Bon- 
nemort told  his  counsel  The  statements 
were  let  in  at  a  later  stage,  together  With  all 
that  hapi)ened  in  court.  As  the  ground  on 
which  tbey  were  offered  was  that  th^  were 
an  admlaiioii  by  Bonnemort,  we  think  it  plain 
that,  when  the  court  let  the  statements  in,  it 
must  have  been  assumed  that  they  represent- 
ed instructions  of  Bonnemort,  or,  at  least,  it 
must  have  been  understood  that  evidence  to 
that  effect  would  be  heard,  If  ottered  again. 

2.  The  third  exoei>tlon  is  that  the  Judge  ap- 
pears, by  Us  memoraitdum,  not  to  have  cod- 
sidered  evidence  admitted  de  bene  of  what 
the  testator  said,  in  1886  or  1887,  that  he 
meant  to  do  with  Us  property.  The  will  was 
made  in  July,  1802,  just  after  the  death  of 
the  testator's  wife,  to  whom  he  had  left  his 
property  by  a  former  will.  The  judge  does 
not  disclose  the  ground  on  which  he  lays  the 
declarations  on  one  side.  One  very  good  rea- 
son may  have  been  that  they  were  made  too 
long  before  the  will  to  be  instructive. 

5.  The  fourth  exception  is  to  allowing  a 
witness  to  be  asked,  on.  cross-examinationi 
whether  she  had  testified  to  a  tact  now  stated 
by  her  at  a  former  triai  The  goestlon  was 
proper,  so  far.  as. appears.  Miller  v.  Smith, 
112  Mass.  470,  476.  Her  answer  was:  "I 
don't  think  I  did.  I  dont  think  I  was 
asked."  This  plainly  means  only  that  she 
did  not  testify  liecause  she  was  not  asked. 
The  question  being  repeated  the  witness  an- 
swered: "I  don't  remember."  The  answers 
made  the  question  harmless. 

4.  The  fifth  exception  is  to  the  exdusion  of 
evidence  that,  at  the  testator's  funeral,  the 
petitioner,  Bonnemort,  only  after  hesitation 
and  argument,  produced  the  will  to  be  read, 
and  left  the  room.  Without  expressing  an 
opinion  whether  the  decision  in  Shaller  ▼. 
Bomstead.  90  Mass.  112,  127,  129,  would  ap- 
ply to  admissions  by  an  executor  who  is  sole 
legatee,  it  is  enough  to  say  that  the  conduct 
described  does  not  import  an  admission  con- 
cerning the  Issue  on  trial. 

6.  The  seventh  exception  is  that,  after  evi- 
dence of  facts  tending  to  show  the  incapacity 
of  the  testator  bad  been  elicited  on  cross-ex- 
amination, the  executor  was  allowed  to  ask 
the  witness,  who  was  adverse  and  interested, 
whetiier,  at  that  time,  she  did  not  give  her 
daughter  directions  to  go  and  see  the  tes- 
tator in  regard  to  the  payment  of  money  by. 
him  tor  the  purpose  of  discharging  a  mort- 
gage for  the  witness.  The  witness  answered 
that  she  did.  It  has  been  held,  in  one  case 
in  this  commonwealth,  that  conduct  of  .a  wit- 
ness implying  an  opinion  that  a  person  is 
sane  is  not  admissible  to  contradict  his  testi- 
mony to  tacts  tending  to  show  insanity. 
Hubbell  T.  Bissell,  2  Allen,  19&    But  i,t  1« 
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dear  that  thla  cannot  be  always  true.  For 
Instance,  If  tbe  facta  testlfled  to  would  show 
manifest  Imbecility,  proof  that  the  witness 
at  tliat  time  dealt  with  the  person  as  a  man 
fit  for  business  would  tend  to  show  tliat  noth- 
ing then  was  known  to  the  witness  which 
proTed  tliat  the  person  was  unfit  In  this 
case,  it  does  not  appear  exactly  what  the 
facts  showing  incapacity  were,  and  we  can- 
not say  that  the  answer  objected  to  did  not 
tend  to  contradict  the  witness'  testimony  as 
to  those  facts.  Williams  v.  Spencer,  150 
Mass.  346,  349,  350,  23  N.  B.  105.  Bo  far  as 
the  witness'  direction  tended  to  show  an  actu- 
al dealing  with  the  testator,  it  showed  a  fact 
as  to  wliat  the  testator  actually  was  doing  at 
the  time,  which  was  a  circumstance  to  be 
considered  alongside  of  the  others.  Enough 
does  not  appear  to  show  that  Justice  requires 
a  new  trial  on  this  ground. 

8.  The  eighth  exception  is  to  allowing  the 
executor  to  testify  that  an  adverse  witness, 
called  by  him,  who  had  testlfled  to  conduct 
of  the  testator  at  the  time  of  executing  a 
deed,  seemed  surprised  to  see  the  executes 
on  the  occasion  of  her  bringing  the  deed  for 
execution,  and  said  that  she  did  not  expect 
to  see  him.  The  evidence  was  in  before  any 
objection  was  taken,  and  the  later  question 
which  was  objected  to  brought  out  nothing 
new.  Furthermore,  It  does  not  appear  that 
the  evidence  hurt  the  appellants,  or,  if  it  did, 
that  it  watt  beyond  a  fact  tending  to  contra- 
dict the  former  testimony  In  a  iegitinutte 
way. 

7.  The  executor  was  also  administrator  of 
the  estate  of  the  testator's  wife,  who,  as  has 
been  said,  died  shortly  before  the  testator. 
Evidence  was  offered  that,  at  her  death, 
there  was  a  large  sum  of  money  in  the  house, 
that  (after  the  testator's  death,  as  we  under- 
stand It)  the  executor  took  charge  of  the 
house,  and  that  he  did  not  Include  the  sum 
in  his  inventory  as  admlnistiator  of  the  tes- 
tator's wife,  or  as  special  administrator  of 
the  testator.  The  ninth  exception  is  to  the 
rejection  of  this  evidence.  Left  as  !t  was, 
the  offer  was  consistent  with  the  money  never 
having  come  into  the  executor's  bands,  and, 
so  far  as  appears,  after  a  long  trial  of  a  re- 
motely collateral  issue,  nothing  would  have 
been  shown  which  discredited  the  executor 
or  his  case.   The  other  exceptions  are  waived. 

BxceptloDs  overruled. 


(144  lod.  382) 

BUSHTON  et  aL  v.  HARVBT  et  aL 
(Supreme  Cionrt  of  Indiana.     March  27,  1886.) 

DSBOBHT  ASD  DtSTRIBUTIOIC — RIGHTS  OV  HuSBAND 

AHO  Wive. 
Bev.  St.  1894,  {  2640  (Bev.  St  1881,  I 
2483),  provides  that  a  widow  shall  Inherit  one- 
third  of  tiie  real  estate  of  her  deceased  husband, 
in  the  absence  of  creditors,  whether  he  dies  tes- 
tate or  Intestate,  and  she  can  only  be  divested 
of  her  Interests  by  acc^ting  the  provisions  of 
his  will.  Bev.  St  1881,  J  2487,  provides  that 
If  a  man  marry  a  second  or  other  sabsequent 
wife,  and  baa  by  her  no  rhildren,  bat  has  chil- 


dren alive  by  a  previous  wife,  the  land  which, 
at  his  death,  descends  to  such  wife,  shall  at  her 
death  descend  to  his  children.  Held  that  where 
a  childless  second  wife,  on  the  death  of  her  hus- 
band, refuses  to  talie  under  his  will,  and  land 
devised  to  his  children  is  set  apart  to  snch  wife, 
on  her  death  it  descends  as  provided  by  statute, 
without  regard  to  the  husband's  wUL 

Appeal  from  circuit  court  Morgan  county; 
Oeorge  W.  Gmbbs,  Judge. 

Action  by  Charles  B.  Bushton  and  others 
against  William  F.  Harvey  and  others  to 
quiet  title.  From  a  Judgment  for  defend- 
ants, plaintiffs  appeaL    Affirmed. 

W.  B.  Harrison,  for  appellants.  Jesse  H, 
Blair  and  0.  3.  B^mor,  for  appellees. 

McCABE,  J.  Tbe  appellantB  brought  this 
suit  against  the  appellees  to  quiet  their  title 
in  certain  land  situated  in  Morgan  county, 
described  in  the  complaint  The  issues  form- 
ed were  tried  by  the  court  without  a  Jury, 
resulting  in  a  special  finding  of  fkcts,  on 
which  the  court  stated  conclusions  of  law 
favorable  to  the  appellees  Otto  Bushton  and 
WiUlam  F.  Harvey,  upon  which  they  had 
Judgment  jThe  conclusions  of  law  are  as- 
signed for  error. 

The  material  facts  found  are:  That  Josh- 
ua Bushton,  on  July  11, 1877,  was  the  owner 
of  120  acres  of  land  in  said  county,  particu- 
larly described.  That,  on  that  day,  said 
Bushton  duly  executed  his  last  will  and  testae 
ment,  by  which  he  devised  to  his  wife,  Sallle 
Bushton,  $400,  and  one-third  of  all  the  rents 
and  profits  of  his  real  estate  during  her  nat- 
ural lifetime;  and  he  devised  to  his  grandson 
Otto  Bushton  $200,  and  if  he  should  die  while 
a  minor,  then  said  sum  to  go  to  any  legal 
heirs;  and  he  further  devised  all  the  residue 
of  his  estate,  both  real  and  personal,  to  the 
children  of  his  son  Caleb  a  Bushton,  after  his 
debts  and  tnnenl  expenses  should  be  paid. 
He  directed  bis  personal  ptoperty  to  be  sold 
at  public  sale,  the  proceeds  to  pay  the  above 
bequests  and  debts  and  expenses  of  adminis- 
tratioQ.  That  said  will  was  probated  Novem- 
ber 26,  1877.  That  said  Joshua  Bushton,  at 
his  death,  which  occurred  prior  to  November 
26,  1877,  left,  surviving  him,  SaUy  Bushton, 
his  widow,  and  his  son  and  only  living  child, 
defendant  Caleb  O.  Bushton,  and  his  grand- 
son and  only  child  of  a  deceased  son  of  said 
Joshua  Bushton,  Otto  Bushton,  defendant 
herein.  That,  at  the  time  of  the  execution  of 
said  will,  and  at  the  time  the  same  was  prov- 
en and  recorded  as  above  found,  said  Caleb 
C.  Bushton  had  three  children,  Charles  B., 
Orovner,  and  Otis  Busbtcm,  who  are  the 
plaintiffs  in  this  action,  and  are  the  persons 
and  children  meant  and  intended  in  this  pro- 
vision in  said  wlU,  to  wit:  "I  further  wiU 
and  devise  all  the  residue  of  my  estate,  both 
real  and  personal,  to  the  children  of  my  son 
Caleb  0.  Bushton,  after  my  debts  and  funer- 
al expenses  are  paid."  That,  the  executor 
named  in  the  will,  after  qualifying.  In  set- 
tling the  estate,  sold  one  of  the  40-acre  tracts 
of  land  devised  And  one-half  of  another,  and 
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after  floal  settlement  of  the  estate  was  dis- 
charged <m  the  day  of  ,  1880. 

That  on  April  10,  1878,  said  SaUle  Roshton, 
as  widow  of  said  Josbaa,  elected  not  to  take 
under  or  accept  the  provision  made  for  her 
In  said  will,  but  to  avail  herself  of  the  prorl- 
sion  made  for  her  by  the  statutes  of  the 
state,  and  for  that  purpose  demanded  $500 
In  money,  which  the  executor  paid  to  her, 
and  she  filed  her  petition  in  partition  against 
the  legatees  and  heirs  ot  said  Joehoa,  de- 
ceased. That  such  proceedings  were  had 
therein  In  the  Morgan  circuit  court,  where 
the  same  was  filed,  that  Judgment  was  ren- 
dered that  one-third  In  value  of  said  land  was 
assigned  and  set  off  to  her  by  commission- 
ers under  the  ordo'  ot  said  court,  which  Is  de- 
scribed by  metes  and  bounds,  amounting  to 
19.42  acres,  which  was  duly  confirmed  by 
said  court  oa  June  — ,  1878.  That  said  Sal- 
Ue  was  the  second  wife  ot  said  testator,  and 
had  no  child  by  virtue  of  said  marriage  with 
said  Joshua.  That  defendant  Caleb  C.  Rush- 
ton  was  a  son  and  child  of  a  former  wife  of 
said  testator,  Joshua,  and  survived  him,  and 
said  Otto  Rnshton  was  and  Is  the  son  of 
Jesse  RushtoB,  deceased,  who  was  a  son  and 
child  of  said  Joshua  by  his  said  former  mar- 
riage, and  survived  said  Joshua.  That  said 
defendant  WlUUun  F.  EUirvey  recova«d  a 
Judgm^it  against  said  defendant  Caleb  C. 
Rnshton  In  the  Marlon  circuit  court  in  this 
state  on  April  6,  1893,  for  $S82.77  and  costs, 
and  filed  a  transcript  thereof  In  the  office  of 
the  clerk  of  the  Morgan  circuit  court  on  April 
12,  1883,  and  the  same  was  duly  entered  of 
record  and  docketed.  That  on  August  10, 
1894,  execution  was  issued  on  said  judg- 
ment against  Caleb  G.  Rnshton  to  the  sheriff 
of  said  Morgan  county,  who  levied  the  same 
on  said  land  so  set  <^  to  said  Sallle,  and  <m 
September  15,  1884,  he  duly  sold  the  same 
on  said  executi<xi  to  said  Harvey  for  9415.- 
67,  and  Issued  to  him  in  due  form  a  certifi- 
cate of  such  sale.  That,  after  said  land  had 
been  so  set  off  to  said  Sallle,  namely;  on  Sep- 
tember 6,  1884,  she  sold  and  conveyed  by 
quitclaim  deed  her  Interest  therein  to  said 
Caleb  C.  Rushton.  That  on  March  10,  1884, 
said  widow,  SaUle,  died  intestate,  plaintiffs 
and  defendants  surviving  her. 

The  c<mclu8lon8  of  law  stated  are  subetan- 
tlally  as  follows:  (1)  That  tne  land  set  off 
to  said  widow  descended  to  her  In  fee  sim- 
ple from  her  said  husbard,  and  as  the  8ur> 
vlvlng  widow  of  Joshua  Rushton,  deceas- 
ed. (2)  That,  at  the  death  of  Sallle  Rush- 
ton,  said  land  so  set  off  to  her  desctnided  to 
and  vested  equally  In  said  Caleb  C.  Rushton, 
the  only  surviving  child  of  Joshua,  Rushton, 
deceased,  and  in  Otto  Rushton,,  the  only  sur- 
viving child  of  a  deceased  son  of  Joshua 
Rushton,  deceased,  each  taking  one-half  there- 
of in  fee  simide.  (S)  That  the  Interest  and 
share  of  said  Caleb  C.  Rushton  in  said  land 
80  set  off  to  said  widow  passed  to  and  vest- 
ed In  him  subject  to  the  lien  of  the  Judg- 
i&ent  held  by  ^aid  Harvey  against  said  Ca- 


leb, and  that  said  Judgment  is  a  valid  and 
subsisting  lien  against  the  Interest  of  said 
Caleb  in  said  land.  (4)  That  said  defendant 
William  F.  Harvey  takes  nothing  by  virtue 
of  the  sheriff's  sale  net  out  in  the  above  spe- 
cial finding. 

It  is  contended  by  the  appellants  that  the 
land  set  off  to  the  widow,  though  she  be  a 
childless  second  wife,  did  not  descend  from 
her  to  the  children  of  her  deceased  husband 
by  a  former  marriage,  as  provided  by  the 
statute,  but  passed,  by  virtue  of  the  will,  to 
the  legatees  named  in  the  residuary  clause 
of  the  will.  The  appellees  contend  that  It 
descended,  under  the  statute,  from  the  widow 
to  the  children  of  her  husband  by  the  former 
niarrlage,  snrvlvlng  him,  and  the  descen<)- 
ants  of  such  as  were  dead.  Under  Rev.  St. 
1884.  t  2640  (Rev.  SL  1881,  i  2483),  a  widow 
inherits  one-third  of  the  real  estate  of  her 
deceased  husband.  In  the  absence  of  credit- 
ors, whether  he  dies  testate  or  intestate,  and 
she  can  only  be  divested  of  her  interest  by 
accepting  the  provisions  of  a  will,  or,  as  the 
statute  now  is,  by  her  failure  to  make  her 
election  whether  she  will  take  under  the  law 
within  one  year  after  the  probate  of  the  wlU. 
Collins  V.  CoUlns,  128  Ind.  659,  25  N.  S.  704, 
and  28  N.  B.  190;  Rev.  St  1894,  S  2666  (Rev. 
St  1881,  {  2506).  The  testator  having  died 
prior  to  November  26, 1877,  section  3487,  Rev. 
St  1881,  was  in  force,  and  controlled  and 
governed  the  status  of  the  title  to  that  land. 
That  section  provided  "that  If  a  man  marry 
a  second  or  othtr  subsequent  wife,  and  has 
by  her  no  children,  but  nas  children  alive 
by  a  previous  wife,  the  land  which  at  his 
death,  descends  to  such  wUe,  shall  at  her 
death  descend  to  his  children."  The  words 
"children  alive,"  In  the  above  proviso,  have 
been  construed  by  this  court  to  mean  chil- 
dren or  their  descendants  alive.  Scott  v. 
Silvers,  64  Ind.  76.  Tbe  above-quoted  sec- 
tion was  amended  In  1889  (Acts  1889,  p.  430; 
Rev.  St  1884,  S  2644),  so  as  to  vest  In  such  sec- 
ond or  other  subsequent  childless  wife  a  life 
estate  only,  instead  of  a  fee-simple  Interest 
But,  that  amendment  having  been  made  long 
after  the  death  of  Joshua  Rushton,  the  de- 
scent was  cast  and  the  title  vested  by  virtue 
of  the  section  before  Its  amendment  Tbe 
amendment  was  not  intended  to  have  a  re- 
trospective effect  The  two  sections  of  the 
statute  above  referred  to  having' vested  the 
title  in  fee  simple  in  SaUle  Rushton,  she  hav- 
ing elected  to  take  under  the  law,  relieved  It 
from  any  control  or  Infiuence  from  the  will 
of  her  husband.  When  she  elected  to  take 
under  the  law,  the  descent  was  cast  and  the 
title  vested  irrevocably  in  her  In  fee  simple; 
and  there  is  only  one  way  by  which  that  title 
could  be  divested,  and  that  is  by  her  death. 
By  her  death  the  title  did  not  pass  back  un- 
der tbe  control  of  the  will,  but  the  proviso 
quoted  makes  the  title  descend  to  the  chil- 
dren of  her  deceased  husband  by  a  former 
marriage,  and  to  the  children  of  such  of  t^em 
as  are  dead.    Scqtt  v.  Silvers,  supra.    That 
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Is  w&at  the  trial  court  ccnrectljr  stated  tbe 
law  to  be. 

But  how  tbe  court  camp  to  the  fourth  con- 
clnslon  of  law  we  are  wholly  unable  to  con- 
jecture. It  was  to  the  effect  that  Harvey's 
sheriff's  sale  of  Caleb  C.  Rushton's  interest 
was  invalid.  Yet  there  U  no  fact  stated  in 
the  finding,  or  reason  sue^ested  in  argument, 
that  has  the  slightest  tendency  to  Invalidate 
the  sheriff's  sale.  The  finding  shows  that 
Sallie  Ruahton  died  March  10,  1894,  and  that 
the  sherlfTs  sale  took  place  September  15, 
1894,  on  an  execution  that  Issued  on  August 
10, 1884.  The  execution  being  issued  and  the 
sale  being  made  after  thJe  death  of  Sallie 
Rushton,  the  title  to  the  undivided  one-half 
of  the  land  so  Set  off  to  her  bad  descended  to 
Caleb  C.  Rushtour  the  Judgment  and  execu- 
tion defendant,  before  the  issue  of  the  execu- 
tion. There  is  no  apparent  reason  why  the 
sheriff's  sale  was  not  good.  But  tbat  c<»- 
elusion  was  favorable  to  the  appellants,  and 
they  are  not  complaining,  as  they  could  not 
complain,  of  it  And  the  appellees  have  not 
comi^lned  of  It  by  a  cross  assignment  <^ 
error.  Tlie  circuit  court  did  not  err  in  its 
CMidualonB  of  law  ajgainst  the  appeUants. 
onie  Judgment  Is  therefore  afilrmed. 

JORDAN,  J.,  took  no  part  In  the  decision 
of  this  case. 


(144  Xml.  885) 

LUMBERT  el  al.  v.  WOODABD  et  al. 

(Supreme  Goxat  of  Indiana.  March  25,  1896.) 
Crattsl  HoRTaAOS— What  CJoNgTiTOtBS— Valid- 
rrv — Fabol  Evidenob. 
l.An  assignment  of  personal  property 
which  recites  that  a  particularly  described  psirt 
of  the  purchase  price  is  still  unpaid,  and,  fixing 
the  times  of  i>ayment  of  such  unpaid  balance,  ex- 

Eresses  the  intention  of  the  vendor  to  maintain  a 
en  upon  the  propoty  for  said  debt,  which  con- 
ditions are  accepted  by  the  purchaser,  is,  in  ef- 
fect, a  chattel  mortgage. 

2.  Under  Rev.  St  1894,  {  6688  (Rev.  St. 
1881,  {  4913),  providing  that  no  assignment  of 
gcwds,  by  way  of  mortgage,  shall  be  valid,  ex- 
cept .as  between  the  parties,  when  the  goods  are 
not  delivered  to  and  retained  by  the  mortgagee, 
nnlees  such  assignment  or  mortgage  shall  be  re- 
corded, it  ia  not  essential  to  vaudity  that  diere 
should  be  both  possession  of  the  property  and 
record  of  the  instrument. 

8.  When  the  existence  of  an  instrument  col- 
laterally in  issue  is  satisfactorily  shown,  parol 
evidence  of  its  contents  may  be  admitted  on  proof 
of  probable  loss. 

Appeal  from  circuit  court,  Blkhart  county; 
3.  M.  Van  Fleet,  Special  Judge. 

Action  brought  by  Tuller  J.  Woodard  and 
Marion  O.  Proctor  against  the  receiver  for 
tbe  Elkhart  Electric  &  Railway  Ompany  to 
enforce  a  written  lien  securing  certain  prom- 
issory notea  The  trustees  for  holders  of 
bonds  of  the  company,  secured  by  mortgages 
on  the  company's  property,  interpleaded,  and 
sought  to  have  their  mortgages  declared  sen- 
ior to  the  lien  of  Woodard  and  Proctor.  On 
special  findings  the  circuit  court  rendered  a 
decree  declaring  the  validity  and.  priority. of 


the  Uoi  of  Woodard  and  Proctor.  Frsm 
an  order  denying  new  trial,  the  trustees  ap- 
peal.    Affirmed. 

H.  D.  Wilson,  W.  J.  Davis,  and  Frank  E. 
Baker,  for  appellants.  Chamberlain  &  Tur- 
ner and  Stephens  &  Stephens,  for  appellees. 

.  HACKNEY,  O.  3.  On  petition  by  appel- 
lant Lumbert,  one  Charles  W.  Fish  was  ap- 
pointed receiver  for  tbe  Elkhart  Electric  & 
Railway  Company,  a  corporation  formed  by 
the  consolidation  of  the  Citizens'  Railway 
Company  and  the  Elkhart  Electric  Company, 
and  the  appellees,  Woodard  and  Proctor,- 
by  consent  of  the,  court,  sued  Said  receiver 
upon  certain  notes,  held  by  them  seyecally, 
and  an  alleged  written .  lien  securing  said 
notes,  for  $8,000,  executed  by  said  Elkhart 
Electric  Company,  and  alleged  to  have  been 
assumed  by  the  new  company.  Upon  the 
motion  of  the  receiver,  John  Cook,  trustee 
for  the  holders  of  bonds  to  the. amount  of 
$i25,(X)0,  secured  by  mortgag:e,  and  executed 
by  said  Citizens'  Railway  Company,  and  one 
Frederic  W.  Miller,  trustee  for  the  holders 
of  $65,000  of  bonds,  secured  by  mortgage, 
executed  by  said  new  company,  were  made 
parties.  Each  of  said  trustees.  Cook  and 
Miller,  Interpleaded,  and  sought  the  fore- 
closure of  the  mortgages  held. by  tiiem,  re- 
spectively, and  alleged  the  seniority  of  their 
mortgages  severally  to  any  lien  of  Wood-, 
ard  or  Proctor.  Upon  issues  formed  and 
trial  bad,  with  i^)ecial  findings  and  craidn- 
slons  of  law,  decree  was  rendered,  declaring 
the  alleged  lien  of  Woodard  and  Proctor  sen- 
ior to  the  mortgages  held  by  said  trustees. 
The  sufficiency  of  cross  pleadings  by  Wood- 
ard and  ]E>roctor  seirerally,  the  correctness  of 
the  court's  conclusions  of  law,  and  the  ml-' 
ing  denying  a  new  trial  are  all  urged,  upon 
assignment  of  error  and  argument,  for  the 
reversal  of  the  judgment  of  the  circuit  court 

The  principal  question  between  the  parties 
Is  as  to  the  effect  of  tbe  instrument  assert- 
ed by  Woodard  and  Proctor  to  constitute  the 
senior  lien  so  held  by  the  trial  court.  That 
Instrument  was  as  follows: 

"In  consideration  of  tbe  sum  of  seventeen 
thousand  dollars,  to  me  in  hand  paid  by  the 
Elkhart  Electric  Company,  I  have  bargained 
and  sold,  and  by  these  presents  do  hereby 
sell  and  convey,  to  said  electric  company  all 
of  the  electric  light  plant  in  Elkhart,  Indi- 
ana, including  buildings,  water  wheel,  shaft- 
ing, dynamos,  lamps,  poles,  wires,  and  all 
other  property,  rights,  and  franchises  in  any 
manner  pertaining  to  or  connected  with  said 
plant,  it  being  the  only  electric  plant  now 
operated  and  located  in  the  city  of  Elkhart, 
Indiana;  this  sale  and  conveyance  to  include 
a  transfer  and  full  assignment  of  all  my 
right,  title,  and  Interest  in  the  water  power 
and  tbe  lease  with  the  Elkhart  Hydraulic 
Company,  with  which  said  plant  is  now  op- 
erated. And  I  hereby  certlty  that  said  irinnt 
.  is  owned  solely  by  myself;  tbat-the  same  Is 
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clear  and  free  from  all  lncinDl>rance8  wliat- 
0Ter.  And  I  hereby  guaranty  to  defend  tbe 
same  against  all  lawful  claims  held  or  claim- 
ed by  any  persons  trhaterer  prior  to  this 
date,  claiming  under  or  through  me.  In  this 
sale  and  transfer  it  Is  distinctly  understood 
and  agreed  that  I  am  [to]  rotaUt  and  do  hold 
a  vendor's  lien  on  all  of  said  property  and 
plant,  and  all  new  additions  thereto  made 
by  said  Elkhart  Electric  Company,  to  secure 
the  lutyment  of  thirteen  thousand  dollars, 
balance  of  purchase  money  due  on  said 
plant,  evidenced  by  sundry  notes  of  various 
amounts,  aggregating  said  amount  of  thir- 
teen thousand  dollars,  all  bearing  even  date 
herewith  and  drawing  Interest  at  the  rate  pf 
eight  per  cent  per  aimum,  payable  annually, 
and  all  attorney's  fees,  all  payable  at  tbe 
First  National  Bank  of  Elkhart,  Indiana,— 
one  note  for  $2,000,  due  In  six  months  from 
date,  and  four  notes  for  twenty-seven  hun- 
dred fifty  dollars  each,  due,  respectively,  on 
the  2d  day  of  January,  1890,  1891,  1892,  and 
1893,  all  signed  by  said  Elkhart  Electric 
Comi)any,  and  payable  to  tbe  order  of  Marion 
C.  Proctor.  Witness  my  hand  and  seal  this 
8tb  day  of  January,  1889.  Marlon  C.  Proc- 
tor.   [Seal] 

"The  Elkhart  Electric  Ciompany  hereby  ac- 
cepts the  terms  and  conditions  of  the  fore- 
going instrument,  and  agrees  to  all  its  obli- 
gations therein  contained  to  execute  and  per- 
form. Witness  the  name  of  said  company, 
which  is  hereto  subscribed,  by  order  of  Its 
board  of  directors,  by  O.  N.  Lambert,  its  pres- 
ident, and  E.  P.  Willard,  Its  secretary,  Jan- 
uary 8th,  1889.  Elkhart  Electric  Company. 
By  O.  N.  Lumbert,  President.  By  B.  P. 
Willard,  Secretary. 

"State  of  Indiana,  Elkhart  County— sa: 
Before  me,  B.  0.  Blckel,  a  notary  public  of 
said  coonty,  personally  came  Marlon  O.  Proc- 
tor, and  acknowledged  the  execution  of  the 
annexed  Inatmment.  Also  came  the  Elk- 
hart Electric  Company,  by  O.  N.  Limibert, 
its  president,  and  E.  P.  Willard,  its  secre- 
tary, and  acknowledged  the  execution  of  the 
foregoing  and  annexed  Instrument.  Witness 
my  hand  and  official  seal  this  8th  day  of 
January,'  1888.  B.  C.  Blckel,  Notary  Public. 
[Seal.]" 

This  Instrument  was  recorded  In  tbe  chat- 
tel mortgage  record  of  Elkhart  county,  two 
days  after  its  execution,  to  wit,  January  10, 
1889,  the  comity  named  being  that  in  which 
the  parties  resided.  Tbe  notes  held  by  Wood- 
ard  were  two  of  those  referred  to  in  said  In- 
strument, and  that  held  by  Proctor  was  an- 
other of  the  same  series.  The  property  so  in- 
cluded in  said  instrument,  and  certain  addi- 
tions thereto,  are  particularly  described  In  the 
cross  pleadings  and  special  finding  of  the 
court  The  mortgage  to  Cook,  trustee,  was 
executed,  not  upon  that  covered  by  the  fore- 
going instrument,  but  upon  the  street-railway 
property.  It  was  executed  In  May,  1886,  but 
the  property  of  the  railway  company  was  con- 
solidated with  that  of  the  electric  company  in 


lilarch,  16&1.  Tbe  alleged  lien  of  Woodard  and 
Proctor  is,  by  the  conclnstons  of  law  ft>nnd, 
and  the  Judgment  of  thedrcuit  court,  applied 
only  to  the  property  covered  by  the  above-cop- 
ied instrument  and  subsequent  additioos 
thereto.  The  supposed  Injimtlce  of  maintain- 
ing a  lien  in  favor  of  Woodard  and  Proctor,  as 
against  Cook,  trustee  for  the  bondholders  havr 
ing  a  lien  upon  the  railway  property.  Is  sug- 
gested upon  the  assertion  that  the  electric 
plant  was  made  new  and  increased  from  tbe 
proceeds  of  a  sale  of  tbe  railway  property. 
This  assertion  Is  not  sustained  by  any  find- 
ing of  the  court  or  allegation  of  the  pleadings 
In  Question.  AU  of  the  property  of  the  new 
company,  railway  and  lighting  plants  conir 
blned,  vras  sold  by  the  receiver  for  $21,000, 
and  the  court  expressly  found  that  the  propor- 
tion of  said  sum  derived  from  tbe  electric 
plant  alone,  and  consisting  of  the  Items  cov- 
ered by  said  copied  Instrument  and  the  addi- 
tions made  thereto,  was  i*/ti.  or  $12,000.  It 
was  against  this  sum  that  said  lien  was  di- 
rected, and  not  against  the  part  of  said  sum 
representing  '/n  of  said  purchase  money,  or 
the  proportionate  value  of  the  railway  prop- 
erty. If  the  alleged  lien  of  the  appellees 
Woodard  and  Proctor  Is  valid,  It  would  be  an 
injustice  to  them  to  permit  the  lien  of  Cooic, 
trustee,  which  was  alone  upon  the  railway 
property,  to  attach  to  the  electric  plant,  and 
take  precedence  oyer  their  lien  upon  the  elec- 
tric plant 

The  valldlly  of  their  alleged  lien  is  attacked 
by  the  appellants.  One  argument  is  that  a 
vendor's  lien  upon  personal  property  is  nnr 
known  to  the  law,  and  applies  alone  to  real 
estate;  that  a  vendor's  lien  is  never  an  express 
lien,  but  arises  by  Implication.  The  lien  In 
the  present  instance  is  not  an  implied  lien,  and 
its  validity  must  depend  alone  ujion  tbe  ex- 
pressed provisions  of  the  Instrument  It  is 
not,  therefore,  that  character  of  lien  which 
equity  Implies  for  the  protection  of  the  vendor 
of  real  estate.  Treating  It  as  an  attempt  to 
create  a  lien  upon  personal  property,  counsel 
for  appellant  maintain  that  it  is  not  author- 
ised by  the  statute  (Bev.  St  1884,  {  6638  [Rev. 
St  1881,  {  4913]),  which  provides  that  "no  as- 
signment of  goods,  by  way  of  mortgage,  shall 
be  valid  against  any  other  person  than  the 
parties  thereto,  where  such  goods  are  not  de- 
livered to  the  mortgagee  or  as^gnee  and  re- 
tained by  him,  unless  such  assignment  or 
mortgage  shall  be  acknowledged,  as  provided 
in  case  of  deeds  of  conveyance,  and  recorded 
in  the  recorder's  office  of  the  county  where 
the  mortgagor  resides,  within  ten  days  after 
the  execution  thereof."  Of  this  proposition 
counsel  for  appellants  say:  "Unless  this  in- 
strument *  *  *  is  a  chattel  mortgage,  then 
It  cannot  constitute  any  lien  upon  the  prop- 
erty. Because  the  property  was  not  delivered 
to  the  purchaser,  or,  in  other  words,  the  pre- 
tended mortgagor,  the  seller,  or  pretended 
mortgagee,  parted  with  possession  altogether. 
Now,  a  chattel  mortgage,  to  be  good  as  a  mort- 
gage, must  claim  to  be  given  as  security  for  a 
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certain  debt  TUb  does  nbt  claim  anything  of 
the  kind."  If  we  nnderatand  this  argument,  It 
is  that  Proctor,  haTlng  parted  with  possession, 
could  not  create  a  lien,  could  not  occupy  the 
position  of  mortgagee;  and  that  the  Instru- 
ment is  not  a  mortgage,  since  It  fails  to  recite 
that  It  is  executed  as  a  security  for  a  certain 
debt 

In  oonstrolng  the  Instrument,  we  dtaat  look 
to  the  Intention  of  the  parties.  That  Intention, 
as  made  clearly  manifest,  was  to  give  eyl- 
dence  that  Proctor  had  parted  with  the  owner- 
bUp  of  the  electric  plant  to  the  electric  com- 
pany; that  the  company  owed  a  balance  of 
$13,000,  the  debt  being  particularly  described; 
and  that  Proctor  Intended  to  maintain  a  lien 
upon  the  property  for  said  debt  While  this 
intention  is  expressed  by  Proctor  alone,  the 
Instrument  contains,  on  the  part  of  the  com- 
pany, a  paragraph  expressly  accepting  and 
agreeing  to  the  terms  imposed  by  Proctor, 
thereby  giving  mutuality  of  purpose  in  the  in- 
tuition  so  expressed.  Of  coarse.  Proctor's 
Uen  does  not  depend  upon  bla  retention  of 
possession.  It  rather  depends  upon  the  ex- 
INreesed  provi8i<»8  of  the  instrument  properly 
recorded,  as  the  statute  requires.  Recording 
Is,  by  onr  statute,  made  the  snbstitnte  for  pos- 
session, where  possession  is  not  held  by  the 
creditor  who  asserts  an  interest  by  way  of 
Um  or  mortgage.  Both  the  possession  of  the 
property  and  ti>e  recording  of  the  Instrument 
of  assignment  are  not  essential  to  the  validity 
of  the  lien.  Our  statute  prescrlbtis  no  form  of 
chattel  mortgage,  and  that  which  may  be 
deemed  reasonably  to  express  the  intention  of 
the  parties  to  secure  a  particular  debt,  in- 
dicating the  property  and  conforming  to  the 
Btatatory  requirements  as  to  acknowledg- 
ment and  recording,  should  be  deemed  a  chat- 
tel mortgage.  It  is  the  general  rule,  as  ex- 
pressed in  many  of  the  states,  that  If  It  ap- 
pear, from  the  Instrument  that  the  parties  In- 
tended it  as  a  security,  it  Is  a  mortgage.  1 
Cobbey,  Chat  Mortg.  §(  1,  2,  79;  Cooper  v. 
Brock,  41  Mich.  488,  2  N.  W.  660;  Weed  v. 
Hlrlck,  62  Mich.  414,  29  N.  W.  78;  Gage  v. 
Ohesebro,  49  Wis.  486,  6  N.  W.  881;  Peck  T. 
Merrill,  26  Vt  686;  McGregor  v.  Chase,  87 
Vt  225;  Low  V.  Wyman,  8  N.  H,  636;  Law- 
rence V.  NefF,  41  Cal.  566;  Dunning  v.  Stearns, 
9  Barb.  630;  EUington  T.  Charleston,  51  Ala. 
166;  Reynolds  v.  Ellis,  103  N.  Y.  116,  8  N.  B. 
892;  Byid  v.  Wilcox,  8  Baxt.  65;  Langdon  v. 
Bnel,  9  Wend.  80;  Harris  v.  Jones,  83  N.  O. 
817;  Plummer  v.  Shirley,  16  Ind.  380;  Slde- 
ner  v.  Bible,  43  Ind.  230;  Davidson  v.  King, 
47  Ind.  372.  In  Sldener  v.  Bible,  the  form  of 
mortgage  used  was  such  as  was  in  use  for 
mortgaging  real  estate.  It  was  said  by  this 
court:  "Still,  we  think  we  must  regard  it  as 
a  valid  mortgage  of  the  chattels  in  qnestion,  so 
far  as  its  form  Is  concerned.  It  Is  sufficient,  in 
respect  to  its  form,  to  vest  in  the  mortgagee 
an  interest  in  the  property,  according  to  the 
apparent  intent  of  the  parties.'*  Where  no 
special  form  is  required  it  is  difficult  to  ob- 
aerre  why  the  manifest  intention  of  the  par- 


ties sboold  be  defeated  because  more  appro- 
priate words  might  have  been  chosen.  We 
have  no  hesitancy  in  holding  the  instrument 
sufficient  to  constitute  a  mortgage.  The  word 
"vendor"  cannot  defeat  this  conclusion.  In 
Its  ordinary  significance  It  Is  held  by  the  lex- 
icographers to  mean  one  who  sells  regardless 
of  the  character  of  the  property  sold. 

The  lower  court  admitted  parol  evidence  of 
the  contents  of  a  certain  lease  to  Proctor,  and 
by  him  sold  to  the  electric  company.  The  rec- 
ord disclosed  a  motion  by  Proctor  to  require 
the  appellee  company  to  produce  the  lease, 
and  the  affidavits  of  Its  company's  principal 
officers  showed  that  It  was  not  In  the  custody 
of  the  company,  and  the  Impression  that  It  had 
been  canceled  and  destroyed.  Proctor  testi- 
fied, at  the  trial,  that  he  had  turned  it  over 
to  the  electric  company  at  the  time  of  the  sale. 
As  its  existence  was  a  question  for  the  court 
we  think  this  showing,  prima  facie,  excused 
the  appellee  Proctor  from  producing  the  orig- 
inal. It  may  be  doubted,  however,  if  the  con- 
tents were  not  subject  to  proof  by  parol  with- 
out proof  of  loss  since  that  instrument  and  Its 
contents  were  but  collaterally  in  issue.  Coon- 
rod  V.  Madden,  128  Ind.  197,  25  N.  B.  1102. 
Finding  no  error  in  the  record,  the  Judgment 
of  the  circuit  court  is  affirmed. 

(IM  Ind.  t48) 

HAWKS  et  al.  ▼.  MAYOR,  ETC.,  OF  CITY 

OF  OOSHBN. 
(Supreme  Court  of  Indiana.    Match  25,  1896.) 

AFFCAI.— ASglOXMBNT  OV    EbROR— AORBBO    CaBB. 

The  facts  set  ont  in  an  agreed  case,  un- 
der Rev.  St  1894.  f  562  (Rev.  St.  1881,  {  553), 
are  in  the  nature  of  a  special  finding  of  facta  by 
the  court,  or  a  special  verdict  by  the  jury;  and 
on  appeal  a  general  assignment  that  the  court 
erred  in  rendering  judgment  against  appellants 
is  insufficient,  in  tliat  it  presents  no  question  as 
to  the  merits  of  the  controversy. 

Appeal  from  circuit  court  Blbbart  county;- 
J.  M.  Van  Fleet  Jodge. 

Action  bronght  by  the  mayor  and  common 
council  «f  the  city  of  Goshen,  Ind.,  against  thfr 
board  of  commissioners  of  the  connty  of  Elk- 
hart Ind.,  and  C.  &  E.  Hawks,  upon  an  agreed 
statement  of  facts,  to  determine  who  was  lia- 
ble for  the  cost  of  building  and  maintaining 
a  bridge  over  a  canal  In  the  said  city,  the  prop- 
erty of  defendants  C.  &  B.  Hawks.  Judgment 
was  rendered  against  defendants  C.  &  E. 
Hawks,  who  appealed.    Affirmed. 

Baker  &  Miller,  for  appellants.  A.  S.  Zook 
and  W.  L.  Stonex,  for  appellees. 

McCABB,  J.  This  is  an  appeal  from  a  Judg- 
ment rendered  against  the  appellants  upon  au 
agreed  statement  of  the  facts  under  section  562,^ 
Rev.  St  1894  (Rev.  St  1881,  |  553).  The  only 
error  assigned  here  Is  that  "the  conrt  erred  in 
rendering  Judgment  against  appellants  C.  & 
B.  Hawks,  and  in  Issuing  a  peremptory  writ 
of  nuindate  against  them."  The  agreed  state- 
ment is  as  follows: 

"The  Mayor  and  Common  Council  of  the 
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City  of  Ooshen  ye.  TUe  Board  of  Commisaloii- 
en  of  tbe  C!omity  of  Elkhart.  C.  &  B.  Hawks. 
SubmlBslon  of  the  Agreed  C&hb  under  Section 
663,  Rev.  St  1881^  The  mayor  and  common 
council  of  the  City  of  Ooshen,  Indiana,  the 
board  of  commissioners  of  EUtbart  county,  and 
O.  &  B.  Eawlu,  by  agreement,  snbmit  to  the 
Elkhart  circuit  court  for  decision  the  following 
controversy:  In  the  year  1866,  and  for  many 
years  prior  thereto,  there  was  a  public  high- 
way leading  into  the  town  of  Goshen,  from  the 
southwest  In  that  year  a  hydraulic  canal 
company  constructed  a  canal  along  the  west 
Bide  of  the  town,  which  cut  through  the  said 
highway.  The  canal  company,  at  its  own  ex- 
pense, constructed  a  frame  bridge  across  the 
canal  at  that  point,  which,  although  only  wide 
enough  to  allow  of  one  team  crossing  upon  it 
at  a  time,  was  of  sufficient  size  to  accommo- 
date the  travel  on  the  highway,  and  satisfac- 
tory to  the  public  authorities.  The  bridge 
was  maintained  solely  by  the  canal  company 
until  the  company,  having  become  Insolvent, 
went  into  the  hands  of  a  receiver,  in  the  year 
1883.  O.  &  E.  Hawks  bought  the  canal  prop- 
erty of  the  receivers,  and  no  repairs  have 
■ince  been  made.  The  bridge  la  now  out  of 
repair,  and  dangerous,  and  a  new  bridge  is 
necessary.  The  population  of  Goshen  has 
greatly  increased  since  1866,  and  so  has  that 
of  the  adj<rinlng  territory  southwest  of  tbe 
city.  In  the  vicinity  of  the  bridge,  on  the 
east,  new  streets  have  been  laid  out;  and  all 
of  the  land,  then  covered  with  timber,  on  the 
east  north,  and  south  of  it,  has  been  platted 
Into  city  lots,  and  very  generally  built  upon. 
The  highway  first  mentioned  is  now  West 
North  street  and  It  and  the  bridge  are  wholly 
'Within  the  city  limits.  Esctending  from  the 
north.  Third  street  has  been  opened,  and  ter- 
minates at  the  east  end  of  the  bridge,  as 
shown  on  the  diagram  attached  hereto,  and 
made  a  part  hereof.  With  the  increase  in 
population,  there  has  been  a  corresponding  in- 
crease In  the  use  of  the  highway  and  the  travel 
thereon,  making  it  necessary  to  have  a  bridge 
constructed  of  sufficient  width  to  allow  two 
teams  to  cross  at  the  same  time.  To  accom- 
modate the  travel  of  Third  street.  It  Is  also 
necessary  to  change  the  location  of  the  bridge 
and  the  width  of  the  same,  and  also  to  protect 
It  with  a  guarded  approach  from  the  northeast 
and  also  to  construct  said  bridge  on  a  different 
angle.  A  bridge  could  be  constructed,  sub- 
atanUally  like  that  originally  buUt,  for  $150, 
but  such  a  bridge  as  the  public  necessities  re- 
quire will  cost  nearly  $650.  C.  &  E.  Uawks 
refuse  to  build  or  repair  the  bridge,  and  the 
mayor  and  common  council  of  the  city,  hav- 
ing first  called  upon  them  to  build  such  a 
bridge  as  the  public  necessities  require,  upon 
their  refusal  to  do  so,  having  called  upon  the 
board  of  commissioners  of  Elkhart  county  to 
cause  the  same  to  be  constructed  under  the 
provisions  of  the  act  of  March  7,  1885,  tbe 
txiard  of  commissioners  also  refused  to  con- 
struct the  bridge.  The  mayor  and  common 
council  of  tbe  city  of  Goshen  claim  that,  as 
«.48N.E.no.5— 20 


tbe  bridge  which  must  be  constructed  will 
cost  more  than  $600,  they  have  no  duty  In 
the  premises,  except  to  notify  the  board  of 
commissioners  of  the  county  of  the  necessity, 
and  to  call  upon  them  to  build  it  at  the  ex- 
pense of  the  county.  They  also  claim  that  as 
the  necessity  for  the  construction  of  any 
bridge  at  that  point  was  caused  by  the  act  of 
the  grantors  of  G.  &  E.  Hawks,  they  and  their 
successors  are  bound  to  maintain  the  same 
and  keep  It  In  repair  in  such  a  way  as  to  fully 
provide  for  the  public  requirements  at  all 
times.  The  board  of  commissioners  claim 
that,  as  the  bridge  Is  a  private  bridge,  they 
are  charged  vrtth  no  duty  In  respect  to  It 
They  also  claim  that  they  are  charged  with 
no  duty  in  respect  to  said  bridge  for  the 
reason  that,  if  tbe  county  or  city  is  requir- 
ed to  pay  such  a  part  of  the  cost  of  a  suf- 
ficient bridge  as  exceeas  the  cost  of  such 
a  bridge  as  the  canal  company  and  Its  gran- 
tees have  heretofore  n  alutalned,  yet  this  ex- 
cess is  less  than  five  hundred  dollars,  and 
therefore  the  duty  of  constructing  and  paying 
for  it  rests  on  the  city,  and  not  on  the  county. 
They  also  claim  that  If,  as  between  the  county 
and  the  public,  it  Is  their  duty  to  construct  a 
sufficient  bridge,  and  pay  for  the  same,  yet 
they  are  entitled  to  recover  from  C.  &  E. 
Hawics  the  cost  thereof,  or  at  least  a  sum 
equal  to  the  cost  of  constructing  such  a  bridge 
as  their  grantors  were  originally  bound  to 
erect  and  maintain,  and  if  they  are  only  enti- 
tled to  recover  from  C.  &  E.  Hawks  the  said 
sum,  viz.  $160,  they  are  entitled  to  recover  the 
residue  of  the  cost  from  the  city,  as  such  resi- 
due is  less  then  $500.  0.  &  E.  Hawks  claim 
that  they  should  not  be  liable  for  any  part  of 
the  cost  of  the  construction  of  the  new  bridge, 
for  the  following  reasons,  to  wit:  First,  that 
the  new  bridge  ordered  to  be  constructed  by 
the  city  of  Goshen  Is  entirely  different  from 
the  old  structure,  and  that  such  change  in  the 
size,  location,  and  construction  of  the  new 
bridge  is  required,  to  accommodate  the  new 
and  different  rights  of  the  public;  second,  that 
the  city  of  Goshen  ordering  the  new  bridge  to 
be  constructed,  entirely  dlffM'ent  from  the  old 
structure,  for  the  purpose  of  accommodating 
the  new  and  different  rights  of  the  public,  the 
public  authorities  have  adopted  this  bridge, 
and  the  city  of  Goshen  or  the  county  of  Elk- 
hart is  bound  to  erect  and  maintain  said  new 
bridge,  by  reason  of  their  adoption  of  the 
same.  The  questions  which  tbe  parties  here- 
to desire  to  snbmit  are  as  follows:  First. 
Which  of  the  parties  hereto  is  required  to  con- 
struct the  bridge?  Second.  Which  of  tbe  par- 
ties is  ultimately  liable  for  the  cost  thereof, 
or  any  part  of  the  cost?  Third.  Which  of  the 
parties  is  liable  for  the  repair  and  mainte- 
nance thereof  after  construction?  It  is  agreed 
that  after  the  court  has  decided  the  first  ques- 
tion a  writ  of  mandate  may  issue,  requiring 
the  party  adjudged  to  be  liable  to  proceed  at 
once  to  erect  a  substantial  bridge,  sixteen  feet 
wide,  to  be  placed  on  Stone  abutments,  with 
guarded  approach  from  the  northeast  so  con- 
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strncted  as  to  allow  teama  to  enter  f rom  Thtid 
street  wttb  ease.  It  Is  furtber  agreed  that, 
after  tlie  ooort  bas  decided  the  second  ques- 
tion, It  Shan  enter  Judgment  against  any  par- 
ty which  may  be  liable  for  the  coat  thereof, 
where  such  party  Is  not  the  party  charged 
with  the  dnty  of  constructing  the  bridge,  the 
amount  to  be  proven  to  the  satisfaction  of  the 
conrt  upon  the  completion  of  the  bridge. 

"State  of  Indiana,  Elkhart  County— ss.: 
The  city  of  Ooshen,  Ind.,  by  its  attorney,  A- 
S.  Zook,  the  board  of  commissioners  of 
Elkhart  county,  by  A.  Griner,  one  of  the 
members  thereof,  and  0.  &  B.  Hawks,  by  F. 
E.  C.  Hawks,  one  of  the  members  of  said 
firm,  being  severally  duly  awom,  say  that 
the  controversy  submitted  in  the  foregoing 
case  Is  real,  and  the  proceedings  are  in  good 
faith  to  determine  the  rights  of  the  parties. 
A.  a  Zook,  Atty.  of  said  City.  A.  Orlner, 
-Chairman  Board  County  Commissioners.  F. 
E.  C.  Hawks. 

"Subscribed  and  sworn  to  before  me  this 
28th  day  of  September,  1894.  Charles  W. 
Miller,  Notery  PubUc.    [L.  S.]" 

The  ruling  and  Judgment  of  the  court,  and 
the  appellants'  exception  thereto,  are  as  fol- 
Jovre:  "Come  the  parties,  and  this  cause  is 
submitted  to  the  court  on  the  agreed  state- 
ments of  facts  filed  herein;  and  the  court, 
having  seen  and  examined  the  agreed  state- 
ment, and  being  advised  in  the  premises, 
finds  that  the  owners  of  the  Hydraulic  Ca- 
nal, at  the  west  end  of  North  street,  in  said 
-city,  and  that  the  defendants  C.  &  E. 
Hawks,  being  the  owners  of  said  canal  at 
this  time,  are  now  liable  for  the  construc- 
tion of  such  a  bridge,  and  that  neither  the 
plaintiffs  herein,  nor  the  defendant  board  of 
commissioners,  are  liable  for  the  same,  nor 
for  any  part  of  the  cost  thereof.  It  Is  there- 
fore considered  and  adjudged  that  a  per- 
emptory writ  of  mandate  issue  out  of,  and 
under  the  seal  of,  the  court,  to  the  defend- 
ants C.  &  E.  Hawks,  commanding  them 
forthwith  to  construct  a  substantial  bridge 
across  the  Hydraulic  Canal,  to  the  west  end 
of  North  street.  In  the  city  of  Goshen;  the 
said  bridge  to  be  sixteen  feet  wide,  sup- 
ported on  stone  foundations,  of  which  that 
on  the  west  side  of  the  canal  shall  be  at  the 
place  where  the  west  end  of  the  present 
bridge  is  located,  and  that  on  the  east  side 
of  the  canal  shiJI  be  ten  feet  north  of  the 
place  where  the  east  end  of  the  present 
bridge  Is  located;  the  sides  of  the  said 
bridge,  and  the  approach  at  the  northeast 
comer,  to  be  provided  with  substantial 
guards.  It  is  further  considered  and  ad- 
judged by  the  court  that  said  C.  &  E.  Hawks 
pay  the  cost  of  this  proceeding,  taxed  at 
$ .  To  which  decision  of  the  court,  de- 
fendant C.  &  E.  Hawks  at  the  time  ex- 
cepted." 

The  facts  set  forth  In  an  agreed  case,  un- 
der the  section  of  the  statute  above  cited, 
jure  In  the  nature  of  a  special  finding  of 
fftcts  by  a  court,  or  a  special  verdict  of  a 


Jury.  1  Enc.  PL  &  Prac.  386,  and  authori- 
ties there  cited.  Acc(NrdlngIy,  It  was  held 
in  Pennsylvania  do.  v.  Niblack,  90  Ind.  at 
pages  150,  151,  that:  "In  an  agreed  case, 
under  section  553,  supra,  no  ideadlngs  ase 
required,  nor  Is  a  motion  for  a  new  triaL 
But,  to  present  any  question  to  this  court, 
there  must  have  been  an  exception  to  the 
conclusions  of  law  upon  the  agreed  facts, 
and  such  conclusion  must  be  assigned  as 
error  in  this  conrt  Neither  of  these  things 
has  been  done  in  the  present  case."  To  the 
same  effect  are  Day  v.  Day,  100  Ind.  460; 
Fisher  v.  Purdue,  48  Ind.  823.  It  may  be, 
the  exception  to  the  action  of  the  trial  court 
was  both  to  the  conclusions  of  law  and  the 
Judgment,  and  that  such  exception  chal- 
lenged the  correctness  of  both.  Be  that  as 
It  may,— the  assignment  of  error  here  calls 
in  question  nothing  but  the  Judgment  Gen- 
erally, where  there  Is  an  objection  to  the 
Judgment  a  motion  to  modify  it  must  be 
made  in  the  trial  court  before  any  question 
can  be  presented  to  this  court  concerning 
the  same.  Furniture  Co.  v.  Hascall,  123 
Ind.  502,  24  N.  E.  336;  Walter  v.  Walter,  117 
Ind.  247,  20  N.  E.  148;  Sanxay  v.  Hunger.  42 
Ind.  44.  Whether  It  was  that  part  of  the 
Judgment  adjudging  the  appellants  liable  to 
bnlld  the  bridge  In  question,  or  that  part 
ordering  the  issue  of  a  peremptory  writ  of 
mandate  commanding  them  to  so  bnlld  it 
that  is  objected  to.  Is  not  disclosed  by  the 
exception  of  the  assignment  of  error.  U  It 
was  the  former,  an  excepticHi  to  the  eomdu- 
sions  of  law  was  the  proper  remedy,  and 
would  have  made  the  objection  available  to 
test  the  right  of  appellees  to  recover  such 
a  Judgment  If  the  objection  was  to  the 
part  of  the  Judgment  awarding  a  peremp- 
tory writ  of  mandamus,  a  motion  to  modify 
the  same  must  precede  an  appeal  to  this 
court  in  order  to  present  any  question 
thereon,  where  the  overruling  such  motion 
might  be  assigned  for  error.  We  therefore 
hold  that  the  assignment  of  error  presents 
no  question  as  to  the  merits  of  the  contro- 
versy determined  by  the  trial  court  The 
Judgment  is  therefore  affirmed. 


(144  Ind.  3S0) 

CONSUMERS'  GAS  TRUST  CO.  v. 

PERRBGO. 

(Supreme  Court  of  Indiana.     March  26,  1896.) 

Appsai.  —  BcmciBsor  or  BviDanos  —  Coktribo- 

TORX  Nmuobmoi. 

1.  In  an  action  for  personal  injories,  where 
there  is  suCBdent  competmt  eridenoe  to  sustain 
the  verdict  it  will  not  be  overthrown  on  appeal 
by  reason  of  any  conflict  in  such  evidence. 

2.  In  an  action  for  personal  injuries  caused 
by  an  explosion  of  natural  eas,  which,  leaking 
from  a  sleeve  in  defendant  s  pipes,  percolated 
through  the  jeround  and  accomulated  in  plain- 
tiff's cellar,  90  feet  distant  where  it  appeared 
that  plaintiff's  bonse  was  supplied  with  gas  by 
another  company,  the  failure  of  the  plaintiff  to 
notify  the  defendant  of  the  leak,  even  if  she 
knew  of  its  existence,  did  not  oonstitnte  contrib- 
utory negligence. 
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AppeiU  fironi  superior  court,  Marion  comity; 
P.  W.  Bartbolomew,  Judge. 

Action  brought  by  Fraacea  Perrego  against 
tb«  Copaumers'  Gas  Trust  Company  and  oth- 
ers to  recoTer  for  personal  Injuries  caused  by 
an  explosion  of  natural  gas.  There  was  a 
▼erdlct  and  Judgment  for  the  plalntUt.  A 
motion  for- new  trial  having  been  denied,  de- 
fendant Consumers'  Gas  Trust  Company  ap- 
pealed.   Affirmed. 

Lamb  &  Elll,  for  appellant  Carson  & 
Thompson,  for  appellee. 

HOWARD,  J.  This  action  was  by  appel- 
lee against  appellant  and  others  to  recover 
for  injuries  received  from  an  explosion  of 
natural  gas.  It  is  alleged  in  the  complaint 
that  on  the  day  of  the  accident,  February  14, 
1893,  and  for  a  long  time  prior  tiiereto,  the  ap- 
pellee was  lawfully  an  occupant  of  the  dwell- 
ing house  at  the  southeast  corner  of  Illinois 
and  Twenty-Sixth  streets,  in  the  city  of  In- 
dianapolis; that  during  the  whole  period  of 
such  occupancy  the  appellant  was  engaged  In 
drilling  and  mining  for  natural  gas,  and  con- 
veying the  same  to  said  city  by  means  of  hi^ 
and  low  pressure  mains,  service  pipes,  and 
regulators  laid  along  and  in  said  lUinois 
street,  immediately  in  front  of  and  adjacent 
to  said  dwelling  bouse  so  occupied  by  ap- 
pellee; that  said  natnzal  gas  so  conducted 
along  and  through  said  mains,  pipes,  and 
regulators,  subjected  the  same  to  a  great 
strain  and  prassure,  to  wit,  often  of  ISO 
pounds  to  the  square  inch;  that  the  said  gas 
is  of  highly  dangerous,  penetrating,  elusive, 
and  explosive  nature,  and  requires  great 
care,  caution,  and  perfectly  tight  mains,  pipes, 
.and  regulators,  in  order  to  secure  safety  In 
Its  management  and  control,  all  of  which  was 
well  known  to  the  appellant;  that  the  appel- 
lant so  carelessly,  negligently,  and  unsklll- 
fully  constructed  and  maintained  its  said 
msios,  pipes,  and  regQlat(»«  that  they  leaked, 
and  permitted  said  gas  to  escape  from  con- 
trol, in  large  quantities,  for  many  weeks. 
In  the  immediate  vicinity  of  appellee's  said 
dwelling;  that  such  escaping  gas  percolated 
and  penetrated  through  the  loose  sand  and 
gravel  until  It  reached  and  accumulated  In 
large  quantities  within  the  foundation  and 
under  said  dwelling  house,  all  without  th^ 
knowledge  or  fault  of  appellee;  and  that  the 
same  became  Ignited  without  any  fault  or 
negligence  of  appellee,  thereby  causing  a  vio- 
lent explosion  wlttiin  and  under  said  dwell- 
ing, completely  demolishing  the  same,  destroy- 
ing the  personal  property  of  appellee,  and 
causing  her  great  physical  and  mental  pain 
and  Injury.  To  this  comirialnt  a  general  de- 
nial was  filed,  and  the  cause  was  submitted 
to  a  Jury  for  trial.  On  a  verdict  tor  appel- 
lee, Judgment  was  entered'  in  her  favor  for 
$6,000,  and  this  aiq>eal  followed.  The  only 
error  assigned  is  that  the  court  overruled  the 
motion  for  a  new  trial. 

The  ground  was. frozen  over  solid  at  the 


time  of  the  explosion,  and  the  leak  from 
which  the  gas  escaped  Into  the  earth  was  la 
the  large  main,  at  a  point  where  the  main 
was  covered  by  a  sleeve.  It  appears  that  in 
.the  fall  and  wlnte.-  of  1887  the  Broad  Ripple 
Natural  Gas  Company  laid  its  high-pressure 
main,  line  from  the  city  of  Indianapolis  north- 
ward, along  the  west  side  of  lUinois  street, 
.to  the  wells  from  which  the  gas  was  obtained. 
The  pipe  was  an  eight-Inch,  screw-Joint, 
.  wrought-iron  pipe.  In  constructing  the  line 
the  company  had  a  force  of  men  laying  pipe 
from  the  city  north,  and  another  force  lay- 
ing pipe  from  the  field  to  the  city,  and  those 
two.  forces  met  a  little  south  of  the  hogw* 
under  which  the  explosion  afterwards  .took 
place.  At  the  point  of  intersection  the  pipes 
could  not  be  screwed  together,  but  the  ends 
were  brought  up  close,  and  connected  by  a 
sleeve.  When  the  two  ends  were  brought  to- 
gether tthe  sleeve  was  fitted  over  them,  and 
calked  with  lead.  The  appellant  purchased 
the  Broad  Blpple  line  in  July,  18S8;  and  the 
main  question  for  decision  Is  whether  appel- 
lant was  careless  and  negligent  In  the  pur- 
chase, inspection,  and  maintenance  of  the 
line  during  the  three  years  and  a  half  ftom 
said  purchase  until  the  accident,  in  February, 
1803.  The  evidence  submitted  to  the  Jury  on 
this  question  is  exceedingly  voluminous.  It 
appears  that  there  was  no  connection  by  pipe 
between  appellant's  main  and  app^ee'a 
house.  The  latt«'  was  supplied  with  gas 
by  the  Indianapolis  Natural  Gas  Company, 
which  company  had  its  gas  main  also  in  Illi- 
nois street,  and  close  to  appellants  line.  The 
location  of  the  sleeve  on  i^pellant's  pipe, 
where-  the  gas  leaked,  was  across  the  street, 
and  about  90  feet  distant  from  appellee's 
dwelling.  The  sleeve  was  smooth  on  the  in- 
side, as  vras  the  pipe  on  the  outside.  The 
inner  diameter  of  the  sleeve  was  an  Inch  and 
a  half  greater  than  the  outer  diameter  of  the 
pipe  over  which  it  fitted.  This  open  space 
was  filled  in  with  lead.  There  was  evidence 
that  there  had  been  a  leak  at  this  point,  and 
that  the  gas  escaped  through  the  earth  from 
the  first  laying  of  the  pipe,  six  years  before 
the  explosion.  It  is  the  theory  of  the  appel- 
lee that  during  all  these  years  the  gas  perme- 
ated the  surrounding  earth;  that  it  escaped 
more  readily  from  the  surface  during  the 
summer,  but  that,  when  the  ground  was  fro- 
zen over,  the  gas  was  forced  to  greater  dis- 
tances under  the  hardened  crust  At  the 
time  of  the  purchase  of  the  line  by  the  ap- 
pellant a  test  of  the  line  was  made,  by  turn- 
ing on  full  gas  pressure,  being  nearly  or  quite 
300  pounds  to  the  square  inch.  It  is  ar- 
gued that  there  being  a  leak,  even  at  that 
time,  under  the  sleeve,  the  great  pressure 
thus  turned  on  still  further  opened  or  dis- 
placed the  lead  between  the  pipe  and  the 
sleeve,  and,  consequently,  that  the  escape  of 
gas  was  greater  after  that  test 

Counsel  for  appellant,  in  argruing '  that 
there  was  no  negligence  In  the  purchase,  care, 
and  maintenance 'Of  the  pipe  line,  Contend 


Digitized  by  LjOOQ IC 


808 


NOBTEaOASTSatN  BEPOBTEB,  VoL  43. 


(Ind. 


(1)  that  appellant  «mployed,  as  anperlntend- 
ent  of  its  pipe  Uses  and  gas  wells,  a  man  of 
large  experience  In  snch  -work;  (2)  tbat  be- 
fore the  pnrchase  from  the  Broad  Ripple 
Company  the  line  was  carefully  tested,  and 
found  In  good  condition;  (3)  that  appellant 
did  not  know,  and  had  no  means  of  know- 
ing, without  digging  up  its  entire  line,  of  the 
existence  of  the  sleeve  In  question;  (4)  that 
after  the  inspection  and  purchase  of  the 
Use  the  appellant,  by  Its  line  walkers  and 
other  employes,  kept  up  a  careful  super- 
Tision  and  inspection  of  its  pipe  lines,  In- 
cluding that  on  lUlnolB  street,  almost  every 
day,  up  to  the  time  of  the  explosion;  (5) 
that  the  line  was  properly  laid,  and  the 
sleeve  and  joint  were  properly  and  sklllfally 
constructed;  and  (6)  that  the  "appellant  did 
not  know  of  the  existence  of  this  sleeve,  or 
of  a  leak  at  that  point,  until  after  the  ex- 
plosion. Its  employ^,  Watson,  the  foreman 
of  field  work,  laying  pipe,  making  repairs, 
etc,  and  the  line  walkers,  Relchardt  and  Har- 
rison, who  walked  over  the  line  every  few 
days,  had  never  discovered  any  evidences  of 
a  leak  at  that  point,  though  it  was  their  spe- 
cial business  to  look  for  leaks."  The  first, 
second,  third,  and  fifth  of  these  contentions 
have  reference  chiefly  to  care  exercised  in 
testing  and  discovering  the  condition  of  the 
line  at  the  time  of  its  purchase  from  the 
Broad  Ripple  Company,  while  the  fourth 
and  sixth  contentions  relate  chiefly  to  care 
exercised  by  the  appellant  in  the  inspection 
and  repair  of  the  pipe  line  after  its  purchase. 
On  appeal,  all  presumptions  are  In  favor  of 
the  Judgment;  and,  if  there  is  sufficient 
competent  evidence  to  sustain  It,  the  verdict 
will  not  be  overthrown  by  reason  of  any 
conflict  in  such  evidence.  Mr.  Sliackleton, 
general  sui>erlntendent  of  the  appellant  com- 
pany, and  who  had  full  charge  of  the  lines 
and  wells,  gave,  as  the  only  test  or  examina- 
tion of  the  condition  of  the  Une  made  at  the 
time  of  the  purchase  from  the  Broad  Ripple 
Company,  that  a  full  pressure,  or  about  300 
pounds,  was  turned  on  at  the  wells;  and  he 
said  that  the  line  "stood  the  pressure  all 
right,  apparently,"  and  that  he  did  not  know 
of  any  leaks  thereby  disclosed.  He  also 
knew,  he  said,  that  the  main  pipe  was  eight 
inches  in  diameter,  and  he  said  that  he 
did  not  learn  of  the  existence  of  the  leak 
until  a  few  days  after  the  accident  At  the 
time  of  the  purchase  be  did  not,  as  he  testi- 
fied, make  any  inquiry  as  to  the  location  of 
sleeves  on  the  line.  They  received  from  the 
Broad  Ripple  Company  a  surveyed  chart  of 
the  line,  but  he  did  not  examine  it  particn^ 
larly.  The  chart  does  not  seem  to  have 
been  produced  on  the  trial,  although  in  pos- 
session of  the  appellant  company.  Mr. 
Shackleton  had  never  looked  on  the  chart 
for  sleeves,  but  said  be  knew  from  what  he 
saw  that  they  were  not  Indicated  on  the 
chart  He  did  not  make  inquiry  of  any  one 
for  sleeves,  and  did  not  find  out  whether 
there  were  any  on  the  tine  or  not    In  the 


dty  they  do  ordinarily  keep  memoranda  of 
all  sleeves,  so  that  if  there  is  a  break  or  a 
leak,  they  can  examine  the  memoranda  and 
determine  where  It  is  located.  They  had 
never  examined  the  place  where  the  leak 
was  at  the  sleeve  in  question.  No  repairs  had 
ever  been  made  by  the  company  at  that 
point  from  the  time  of  the  purchase  until 
after  the  explosion.  Mr.  Watson,  general 
foreman  of  the  company,  and  assistant  of  the 
superintendent  In  charge  of  all  repairs,  tes- 
tified tbat  after  the  explosion  he  had  the 
earth  dug  up  at  the  sleeve,  and  found  a  leak 
on  the  underside  of  the  sleeve,  between  the 
sleeve  and  the  pipe,  where  the  lead  seemed 
to  have  been  "drawn  out"  He  had  the 
leak  calked  by  hammering  the  lead  all  back 
in  tight  with  calking  tools.  It  has  not  siiice 
leaked.  He  found  the  earth  all  around  black- 
ened with  the  gas,  and  thought  it  would  take 
some  time  to  discolor  the  earth  in  that  way. 
Mr.  Lyman,  the  secretary,  testified  that 
there  is  but  little  gas  turned  on  the  main 
line  in  simimer,  and  that  there  is  no  regular 
inspection  during  that  time.  Mr.  Everett 
who  lives  in  the  neighborhood,  and  who  was 
a  witness  for  the  appellant  had  smelled  gas 
on  the  street  for  a  long  time,  but  he  thought 
It  came  from  a  regulator  below  Twenty- 
Sixth  street  or  from  one  above  that  street 
Mr.  Relchardt  a  line  walker  of  the  compa> 
ny,  whose  business,  among  other  things,  was 
to  examine  the  line  for  leaks,  and  to  calk 
them  when  found,  testified  that  soon  after 
be  went  on  the  line,  a  few  months  before 
the  explosion,  he  smelled  gas  a  few  feet 
north  of  Twenty-Sixth  street  but  he  thought 
it  came  from  a  regulator  about  200  feet  fur- 
ther north.  Mr.  Harrison,  another  line  walk- 
er, was  at  one  time  told  by  a  Mr.  Watson, 
riding  by  in  a  buggy,  that  he  smelled  gas 
near  Twenty-Sixth  street;  but  Mr.  Hani- 
son  testified  that  he  could  not  discover  any 
leak,  and  did  not  report  the  matter  to  the 
office.  At  other  times  he  smelled  gas  him- 
self, but  thought  it  came  from  a  regulator. 
This  was  about  two  years  before  the  ex- 
plosion. Mr.  Page,  a  witness  for  the  appel- 
lant B.nd  who  lived  on  Illinois  street,  near 
Twenty-Fifth  street  had  frequently  smelled 
gas  near  the  locality  of  the  sleeve,  but  until 
the  explosion,  had  no  knowledge  as  to  where 
it  came  from.  Appellant's  evidence  shows 
only  Irregular  inspection  of  the  line,  except 
in  cold  weather,  at  which  time,  it  is  admit- 
ted, it  would  be  difficult  to  detect  leaks  in 
the  main  line,  for  the  reason  that  the  gas 
could  not  penetrate  to  the  surface  through 
the  f  roaen  ground. 

Appellee  produced  a  multitude  of  witnesses, 
—among  them,  one  of  the  contractors  and  oth- 
er persons  who  had  aided  in  digging  and  cov- 
ering up  the  trench  when  the  Broad  Ripple 
Une  was  first  laid;  also,  plumbers,  gas  fitters, 
and  others  who  bad  occasion  to  pass  along 
the  sidewalk  where  the  sleeve  was  placed; 
also,  very  many  neighbors  and  other  persona 
residing  on  the  street  in  the  immediate  vidn- 
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itjr.  niese  wttneuM,  without  aa  exceptioii, 
testUlM  tbat  there  hud  been  a  gas  leak  at  the 
■leere  almost  from  the  time  the  mala  was 
first  put  down,  six  years  prior  to  the  explosion. 
It  was  matter  of  common  talk  In  the  neigh- 
borhood. The  odor  was  sometimes  so  strong 
that  passers-br  crossed  the  street  to  avoid 
It  One  witness,  In  going  along  the  sidewalk 
In  the  evening  with  a  lantern,  turned  out  the 
light  at  that  point,  for  fear  of  setting  fire  to 
the  escaping  gas.  Several  of  the  witnesses 
had  at  dltterent  times  seen  the  gas  on  fire  as 
It  came  up  through  the  earth,  as  If  kerosene 
oil  had  been  poured  out  and  was  burning  up- 
on the  ground.  After  rains,  and  when  water 
stood  In  the  gutter,  the  gas  was  often  seen 
to  bubble  np  through  the  water.  In  at  least 
two  Instances,  appellant's  agents,  the  line 
walkers  Belchardt  and  Harrison,  were  noti- 
fied of  the  escaping  gas  at  the  sleeve,  and 
asked  to  repair  the  leak.  No  rei>atrs,  how- 
ever, were  ever  made  at  that  point  until  after 
the  explosion.  To  say  nothing  of  the  notice 
directly  given  to  appellant's  llnewalkers.  It 
would  seem  that  the  continuous  leak  of  gas 
at  this  sleeve  for  the  whole  period  of  six 
years,  and  particularly  during  the  three  years 
and  a  half  from  appellant's  purchase  to  the 
date  of  the  accJAent,  was  ample  notice  to  the 
company  of  the  existence  of  this  dangerous 
Aefect  in  ttii  high-pressure  main. 

Th8  appellee  testified  as  to  the  particulars 
of  the  accident;  that  It  occurred  In  the  even- 
ing. She  had  lit  the  lamp.  There  was  no 
one  else  in  tlM  house  at  the  time.  She  had 
Dead  to  g»  to  the  cellar  to  take  down  a 
erode  of  mUk.  She  opened  the  cellar  door, 
and  set  the  lamp  on  a  bench  near  by,  to  show 
light  down  the  cellar  way.  As  she  went 
down,  she  thought  the  light  grew  dimmer; 
and  as  she  returned,  when  halfway  up  the 
stairs,  she  looked  up  at  the  lamp  standing  ou 
the  bsnch,  and  saw  that  the  light  had  grown 
small,  an&  boriied  bliie.  Immediately  after, 
and  bafoie  she  reached  the  top  of  the  stair- 
way, she  saw  the  lamp  blaze  up.  She  re- 
membered no  more  nntQ  she  found  her-  Jf 
fastened  in  the  mind  of  the  bouse,  which  had 
blown  up  and  was  already  on  fire.  H^-i' 
neighbors  extricated  her  from  the  wrer*kr.ge. 
She  had  net  smelled  the  gas,  having  been  de- 
prived of  the  sense  of  smell  for  many  years. 
She  had  no  thought  of  there  being  any  gas  in 
the  cellar.  .As  the  bouse  was  supplied  with 
gas  by  the  Indianapolis  Company,  it  was 
thought  at  fiist  that  the  explosion  had  been 
caused  by  an  escape  from  that  company's 
pipes.  Accordingly,  the  Indianapolis  Com- 
pany spent  some  time  uncovering  Its  service 
pipe  from  the  bouse  across  the  street,  and 
also  Its  main  pipe  for  some  distance,  but 
found  no  lealc  It  was  16  days  after  the  ex- 
plosion that  the  appellant  company  began  to 
uncover  its  main,  to  discover  whether  there 
was  a  leak  there;  and,  on  imcovering  the 
pipe  at  the  sleeve,  the  gas  rushed  out  from 
the  leak  with  great  force.  During  the  whole 
V^rtffS,  of  18  dajr%  from  the  explosion  to. the 


tmcoT«ring  of  the  sleeve,  the  escapisc  gas 
continned  to  bum  in  Jets  from  two  to  eight 
inches  high,  all  around  the  inside  of  the 
north,  south,  and  west  foundation  walls  of 
appellee's  house.  The  gas  came  out  between 
the  brick,  and  from  the  ground  along  the  bot- 
tom of  the  walls.  Within  two  minutes  after 
the  uncovering  of  the  sleeve,  as  the  evidence 
shows,  the  Jets  of  gas  In  the  foundations  of 
the  house  ceased  to  bum,  and  no  gas  could 
be  discovered  there  afterwards.  The  earth 
around  the  sleeve  was  found  blackened  with 
gas.  The  ground  was  frozen  above  the  pipe, 
and  the  p(pe  Itself  lay  in  loose  gravel  and 
sand.  There  can  be  no  doubt,  as  the  Jury 
found,  that  the  gas  passed  from  the  leak  in 
the  sleeve,  through  the  loose  soil,  until  it 
reached  the  foundations  of  appellee's  houses 
80  or  90  feet  distant,  across  the  street 

Counsel  for  appellant  say  that  appellee 
was  negligent  in  not  notifying  the  company 
of  the  leak.  The  leak  was  across  the  street 
from  appellee.  She  did  not'  receive  her  gas 
from  the  appellant  It  is  hard,  therefore,  to 
understand  how  she  should  have  thought 
that  the  leak  at  api)ellant'8  sleeve,  90  feet 
distant, — even  if  she  knew  of  Its  existence^ 
which  does  not  appear  from  the  evidence,— 
could  have  been  the  source  of  any  dxmger  to 
her. 

Other  matters  are  discussed  by  counsel,  in- 
cluding the  instructions  of  the  court  but  we 
are  unable  to  discover  any  substantial  error 
for  the  reversal  of  the  Judgment  The  rul- 
ings of  the  court  throughout  the  trial,  and 
the  Instructions,  were  quite  as  favorable  as 
appellant  could  ask;  and,  in  view  of  the  al- 
most uncontradicted  evidence,  we  are  unable 
to  see  how  the  Jury  could  have  reached  a  dif- 
ferent conclusion.  As  to  liabilities  of  parties 
in  cases  of  exploslonb  of  natural  gas,  see, 
generally,  Gas-Fuel  Ca  v.  Andrews,  50  Ohio 
St  695,  35  N.  E.  1059;  Power  Co.  v.  Leap, 
139  Ind.  443,  39  N.  E.  67;  McOahan  v.  Gas 
Co.,  140  Ind.  335,  37  N.  B.  601;  and,  espe- 
cially, the  exhaustive  and  valuable  note  to 
those  cases  in  Gas-Fuel.  Co.  v.  Andrews,  29 
Lawy.  Bep.  Ann.  337.    Judgment  alfirmCNL 


CL4E  Ind.  6«0) 
PIGG  V.  8TATB.1 
(Supreme  Comt  of  Indiana.     Mardi  27,  189S.) 

MAKSLACaHTKR  —  EVIDBNCB    —    MlSCONDCCT     OF 

CocNSBL  —  Harmless  Evidenob — Rk-bxahixa- 

TIOM  OP  WlTNBSS— DiSCBBTIOlt  Ot  TbIAL  COOBT 
— lXSTRUOTIO:(8. 

1.  It  appeared  that  defendant  and  his  part- 
ner In  the  saloon  business  had  quarreled  in  the 
afternoon,  and  that  defendant  had  said  to  a 
third  person  tbat  he  was  going  to  have  a  set- 
tlement in  the  momina,  and,  if  his  partner 
"didn't  settle  square,  heM  kill  him";  tliat  after 
the  quarrel,  defendant's  partner  put  him  out  of 
the  saloon,  locked  the  door,  and  drove  away  with 
the  key;  that  in  the  evening,  wliile  defendant 
and  others  were  sitting  behind  the  saloon,  a  shot 
was  fired  from  the  rear  window  over  defendant's 
head;  that  defendant  went  around  to  the  front, 
whereupon  a  second  shot  came  from  within;  ana 
tliat  defendant   who  stood  cenwaMf  fired  as 
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■ooo  w  the  front  door  opened,  .and  killed  the  per- 
son who  emerged,  who  proved  to  be  defendant's 
partner.  Defendant  claimed  he  thought  it  was 
a  burglar.  Held  to  warrant  a  conviction  for 
manslaughter. 

2.  On  a  trial  for  murder,  an  improiier  re- 
mark of  the  state's  counsel,  that  the  reason  why 
murders  were  so  frequent  in  that  county  was  be- 
cause life  was  held  so  cheap,  did  not  necessitate 
a  setting  aside  of  the  submission,  and  a  dis- 
charge of  the  jury,  where  the  court  sustained  an 
objection  to  the  remark,  and  condemned  it  in  hia 
charge. 

5.  On  a  trial  for  murder,  error  In  admitting 
statements  made  by  deceased  to  his  wife  before 
the  shooting,  tending  to  show  premeditation  and 
malice  on  defendanrs  part,  is  cured  by  a  verdict 
of  manslaughter,  there  being  compet«it  evidence 
to  sustain  tiie  verdict. 

4.  The  refusal  to  permit  a  re-examination  of 
a  witness  on  a  matter  to  which  he  has  already 
testified  is  within  the  discretion  of  the  trial 
court 

6.  A  verdict  of  manslaughter  may  he  fonnd 
under  an  indictment  for  murder  in  the  first  de- 
gree. 

6.  A  charge  that,  under  the  indictment  for 
mnrder  in  the  nrst  degree,  the  jury  may  find  de- 
fendant "guilty  of  eiuier  voluntary  or  involun- 
tary numslaughter,"  is  not  ground  for  reversal, 
though  the  statute  does  not  recognize  voluntary 
and  mvolnntary  manslaughter  as  distinct  crimes. 

Appeal  from  circuit  court,  SnUlTan  coun- 
ty;  W.  W.  MofTett,  Judge. 

Mack  Plgg  was  convicted  of  manslaughter, 
and  appeals.    Affirmed. 

John  S.  Bays,  for  appellant.  W.  L.  Sllnk- 
ard.  Proa.  Atty.,  Wm.  A.  Ketcham,  Atty. 
Gen.,  and  F.  B,  Matson,  for  the  State. 

HOWARD,  J.  The  appellant  was  indict- 
ed for  murder  In  the  first  degree,  for  the  kill- 
ing of  Oharles  S.  Lockard.  By  the  verdict 
of  the  Jury  be  waa  found  guilty  of  man- 
slaughter, and  his  punishment  assessed  at 
Imprisonment  In  the  state's  prison  for  21 
years.  It  is  contended  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial. 
The  reasons  for  the  motion  call  in  question 
the  correctness  of  the  court's  ruling  (1)  in 
relation  to  the  misconduct  of  counsel  for 
the  state,  (2)  in  relation  to  the  admission  and 
exclusion  of  certain  evidence,  and  (3)  In  the 
giving  of  instructions  to  the  lury;  and  also 
call  in  question  the  sufficiency  of  the  evi- 
dence to  support  the  verdict. 

There  is  some  conflict  in  the  evidence,  bat 
that  which  sustains  the  verdict  shows:  That 
the  aK>ellant  and  the  deceased  were  enga- 
ged together  in  keeping  a  saloon  in  a  small 
town,  named  Lyonton,  or  Buel  City,  in  Sulli- 
van county;  that  the  deceased  lived  in  the 
country,  about  two  miles  from  the  saloon, 
and  that  the  appellant  was  In  charge  of  the 
saloon  for  the  greater  part  of  the  time;  that 
the  homicide  took  place  on  a  Sunday  even- 
ing,  a  little  after  8  o'clock;  that,  late  In  the 
afternoon  of  that  day,  the  appellant  was  in 
the  saloon,  and  said  to  one  of  the  patrons 
that  be  and  the  deceased  were  having 
trouble  about  the  business,  that  he  believed 
Ix>ckard  was  swindling  him,  "trying  to  beat 
him,  and  he  was  going  to  have  a  settlement 
wltb  bim  the  next  morning,  and  he  said,  if 


he  didn't  settle  wttb  him  aqnare,  he'd  kiU 
him";  that,  at:  the  time  tbis  conversation 
took  place,  the  appellant  bad  In  bis  pocket 
a  revolver  which  he  had  borrowed  from  his 
cousin,  and  with  which  he  shot  Lockard  aft- 
erwards that  evening;  that,  a  little  later  in 
the  day,  being  about  5  o'clock,  Lockard,  hav- 
ing come  in  from  his  farm,  was  in  the  saloon 
with  appellant,  and  there  was  then  some 
dispute  between  them,  the  result  of  which 
was  that  Lockard  took  the  key  from  appel- 
lant, and  put  bim  out  of  the  saloon,  and 
locked  the  door,  after  which  Lockard  got 
into  his  buggy  and  returned  home;  that  lat- 
er in  the  evening,  about  8  o'clock,  and  Just 
before  the  people  came  out  from  evening 
services  In  a  neighboring  church,  the  ap' 
pellant  and  some  frequenters .  of  the  saloon 
were  sitting  on  beer  barrels  In  the  rear  of 
the  saloon  eating  oysters,  when  a  shot  from 
a  revolver  was  fired  through  a  broken  glass 
in  the  window  Just  over  appellant's  head; 
that  immediately  all  the  party  ran  away, 
except  appellant,  who  went  arotmd  towards 
the  front  of  the  saloon;  that  a  second  shot 
was  fired  within  the  saloon,  and  near  to  or 
from  the  front  of  the  building;  that  it  was 
a  clear,  moonlight  evening;  that  appellant 
stood  at  the  side  of  the  building,  his  body 
ctmcealed  by  the  side  wall,  bnt  his  head  ex> 
tended  out,  watching  the  front  door;  that, 
as  soon  as  the  door  opened,  and  the  body 
of  the  man  within  appeared,  appellant,  Crom 
his  place  at  the  comer,  fired  upon  him;  that 
the  man  in  the  door,  who  proved  to  be  Lock- 
ard, fell  wounded  npaa  the  sidewalk;  that 
he  died  from  the  wound  on  the  Wednesday- 
after;  that  appellant,  aftw  shooting  Lock- 
ard, went  home,  and  then  went  to  the  connty 
seat,  where  he  gave  himself  up  to  the  sheriff, 
surrendering  bis  revolver,  and  saying  that 
be  had  shot  Lockard. 

It  was  the  theory  of  the  state  that  Lock- 
ard was  displeased  with  appellant  for  key- 
ing the  saloon  open  on  Sunday,  and  that 
there  were  also  business  mlsunderstandinga 
between  them;  that  Lockard' was  determin- 
ed to  keep  appellant  out;  that  he  came  back 
to  the  saloon  for  the  purpose  of  watching 
appellant,  and,  finding  him  and  his  compan- 
ions in  the  rear  of  the  saloon,  fired  his  re- 
volver to  frighten  them  off;  that  appellant, 
knowing  that  Lockard  alone  had  a  key  to 
the  building,  knew  that  it  was  he  who  bad 
entered  and  had  fired  the  shot  to  warn  him 
and  his  companions  away;  and  that,  still 
angry  from  the  afternoon  quarrel,  appellant 
went  around  to  the  front,  to  wait  for  Lock- 
ard to  come  out,  to  shoot  him  when  he  open- 
ed the  door.  It  was  the  theory  of  the  d(i- 
fense,  on  the  other  hand,  that  appellant,  on 
hearing  the  shot  out  of  the  rear  window,  be- 
lieved that  a  burglar  was  In  the  saloon,  and 
went  around  to  watch  bim  come  out  of  the 
front  door;  that  he  cried  out,  "There  is  a 
biirglar  in  the  house;"  that  appelUuit's  cons- 
In,  who  then  came  up,  said,  "Look  out; 
he  will  come  out  shooting?^;   that,  as  Iioek« 


Digitized  by  LjOOQ  IC 


iDd.) 


PIGG  «.  STATE. 


811 


«rd  came  out  of  tite  door,  appellant  waa 
about  to  say,  "Throw  ap  yoar  hands,"  when 
he  saw  the  man  In  the  door  point  his  re- 
volver at  him,  and  then  appellant  fired;  that, 
antU  liockard  cried  oat  "I'm  shot"  appellant 
did  not  recognize  It  was  his  partner,  but  all 
the  time  believed  it  was  a  burglar.  While 
the  jury  did  not  find  the  ai^ellaut  gutlty  of 
murder,  as  it  would  seem  they  might  have 
done  from  the  evidence  of  the  state,  it  is 
yet  dear  that  they  adopted  the  state's  the* 
ory,  at  the  same  time  that  they  gave  to  the 
appellant  the  benefit  of  any  doubt  that 
might  exist  as  to  his  knowledge  that  it  was 
Lockard  who  was  in  the  saloon.  As  there 
was  competent  evidence  to  sustain  the  con- 
clusion reached  by  the  jury,  we  cannot  dls- 
tnrb  the  verdict  on  this  ground. 

The  alleged  misconduct  of  the  assistant 
prosecuting  attorney,  of  which  complaint  is 
made,  occurred  in  his  opening  statement  to 
the  jury,  in  which  he  said:  "The  reason 
why  murders  are  so  frequent  in  Sullivan 
county  is  because  life  is  held  so  cheap."  The 
appellant  objected  to  this  language)  and 
moved  the  court  to  set  aside  the  submission 
of  the  cause,  and  discharge  the  jury  from 
Its  farther  consideration.  The  court  sus- 
tained the  objection  to  the  remark,  bat  over- 
ruled the  motion  to  set  aside  the  submission 
of  the  cause.  The  court  also  Instructed  the 
jury  as  to  the  objectionable  language  as  fol- 
lows: "Gentlemen  of  the  jury,  counsel  have 
no  right  to  refer  to  anything  outside  of  this 
case,  and  you  must  not  consider  anything 
except  such  things  as  have  reference  to  the 
case  on  trial,  and  counsel  must  not  go  out- 
side the  records  in  this  case  any  more." 
We  do  not  believe  the  appellant  was  ma- 
terially prejudiced  by  the  alleged  Improper 
language,  the  objection  to  which  was  thus 
sustained,  and  which  was  condemned  by  the 
court  in  the  instruction  given  to  the  jury. 
Nor  do  we  think  the  impropriety  of  the  lan- 
guage was  so  gross  that  its  evil  ettects.  If 
any,  might  not  thus  be  corrected.  See  Gil- 
lett,  Cr.  Law  (2d  Ed.)  Si  801, 904,  and  authori- 
ties there  cited.  See,  also,  Livingston  v. 
State,  141  Ind.  ISl,  40  N.  B.  684. 

The  evidence  objected  to  was  given  by  Mrs. 
Lockard,  widow  of  the  deceased.  She  was 
permitted  to  testify,  over  the  objection  of  ap- 
pellant, that,  when  her  husband  was  about  to 
return  to  the  saloon,  on  the  evening  of  the 
homicide,  he  informed  her  "that  the  defendant. 
Made  Pigg,  was  at  the  salocm,  or  about  the  sa- 
loon, and  that  be  was  threatening,  or  be  ex- 
pected him,  to  break  in;  and  he  went  back  for 
the  purpose  of  seeing  what  he  was  doing  or 
going  to  do,— to  protect  his  property."  The 
verdict  of  the  jury,  however,  as  we  think, 
shows  that  the  admission  of  this  evidence 
was  harmless,  even  if  erroneous.  The  evi- 
dence could  only  be  of  effect  to  show  that 
there  was  in  feeling  between  the  parties, 
which  fact,  however,  was  abundantly  es- 
tablished by  otbei  evidence.  Including  that 
«f  the  appellant  himself.   The  evidence  et 


Mra.  Lockard,  moreover,  in  conjunction  with 
other  and  legitimate  evidence  In  the  case,' 
was  calculated  only  to  show  premeditation 
and  malice  on  the  part  of  appellant,  and  that 
he  killed  Lockard  by  deslgu,  knowing  at  the 
time  who  he  was.  But  the  jury,  by  finding 
the  appellant  guflty  of  manslaughter.  In- 
stead of  murder,  showed  that  they  were  not 
influenced  by  the  improper  evidence  complain- 
ed of.  As  there  was  legitimate  evidence, 
apart  from  that  objected  to,  upon  which  the 
jury  might  have  found  the  appellant  guilty 
of  manslaughter,  as  they  did,  or  even  of  a 
higher  grade  of  crime,  as  we  think  they 
might  have  done,  we  think  It  cannot  be  said 
that  any  error  prejudicial  to  the  appellant  is 
shown  by  the  admission  of  that  evidence. 
Bev.  St  1804,  {  1964  (Bev.  St  18S1,  {  1891); 
Skaggs  V.  State,  108  Ind.  63,  8  N.  B.  695; 
Binns  V.  State,  66  Ind.  428;  Powers  v.  State, 
87  Ind.  144;  Bpps  v.  State,  102  Ind.  539,  1  N. 
B.  401;  Strong  v.  State,  106  Ind.  1.  4  N.  B. 
293;  Oalvln  v.  State,  93  Ind.  550. 

The  witness  Lamon,  at  the  request  of  ap* 
I>ellant  was  recalled  for  further  cross-exam- 
ination. The  following  question  was  object- 
ed to  by  the  state,  and  the  objection  sustain- 
ed: "State  to  the  Jury  whether  or  not  yon 
saw  the  man  that  came  out— saw  his  hand; 
and,  if  so,  what  did  he  have  In  his  hand,  as  he 
was  coming  out  of  the  door?"  This  witness, 
on  his  original  examination,  had  said  that  he 
did  not  see  the  man  in  the  saloon  come  out 
the  door  just  before  be  was  shot  The  ques- 
tion, therefore,  so  far  as  it  sought  to  ascer- 
tain whether  the  witness  saw  Lockard  come 
out  of  the  saloon.  Was  but  ah  effort  to  have 
evidence  already  given  repeated.  Whether 
such  re-examination  of  a  witness  as  to  a  mat- 
ter, already  testified  to  by  him  shall  be  per- 
mitted Is  a  question  within  the  sound  discre- 
tion of  the  court  8  Bice,  E>v.  836.  And,  so 
far  as  the  question  sought  to  ascertain 
whether  or  not  Lockard  had  anything  in  his 
hand,  that  was  not  cross-examination,  but  a 
part  of  appellant's  original  defense.  He 
might,  therefore,  have  called  the  witness  for 
himself,  to  prove  such  defense,  if  he  desired. 
Whatever  the  object  of  the  question,  there- 
fbre,  we  do  not  think  the  appellant  has  any 
just  causa  to  complain  of  the  ruling  of  the 
court  in  excluding  the  answer.  Wood  v. 
State,  92  Ind.  269. 

In  the  sixth  Instruction,  the  court  charged 
the  jury  that  under  the  Indictment  for  mnr^ 
der  In  the  first  degree,  they  might  find  the 
defendant  guilty  of  either  v(rfuntary  or  in- 
voluntary manslaughter.  It  wonM  have  been 
better,  perhaps,  if  the  charge  of  the  court  had 
been  that  under  the  indictment  for  murder 
In  the  first  degree,  the  jury  might  find  the 
defendant  guilty  of  manslaughter,  defining 
also  the  crime  of  manslaughter.  In  strict- 
ness, It  cannot  be  said  that  tlM  statute  recog- 
nizes voluntary  and  Involuntary  manslaugl^ 
ter  as  distinct  crimes.  The  crime  is  simply 
I  manslaughter,  and  that  Is  defined  to  be  an 
i  unlawful  killing  without  maUcek   Xbi  killing 
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may  be  Tolnntaiy,  In  a  sadden  beat,  w  It 
may  be  Involnntary,  in  tbe  c<xnmi8slon  of  an 
unlawful  act  In  either  case,  however,  it  is 
an  unlawful  killing,  without  premeditation  or 
malice.  In  either  case,  also,  the  punishment 
is  the  same,  being  imprisonment  in  tbe 
state's  prison  not  more  thali  21  years  nor  less 
than  2  years.  In  State  t.  Lay,  93  Ind.  341, 
tbe  cottrt  tiad  under  consideration  the  form 
of  an  indictment  for  manslaughter,  and  we 
do  not  think  there  is  anything  there  said 
which  is  inconsistent  with  the  holding  here 
made.  We  cannot  see,  moreover,  that  the 
appellant  was  harmed  by  drawing  tbe  at- 
tention of  tbe  Jury  to  the  fact  that  his  act 
might  have  been  involuntary.  That  could 
only  tend  to  a  mitigation  of  tbe  punishment 
fixed  by  tbe  verdict  And  if  tbe  court  bad 
simply  charged,  as  would  seem  to  have  been 
better,  that  a  verdict  of  manslaughter  would 
be  good  under  tbe  indictment  for  murder  in 
tbe  first  degree,  and  at  tbe  same  time  bad 
defined  tbe  crime  of  manslaughter,  tbe  effect 
could  not  have  been  more  favorable  to  ap- 
pellant By  section  1904,  Bev.  St  1894  (sec- 
tion 1835,  Rev.  St  1881),  it  is  provided  that 
"tbe  defendant  may  be  found  guilty  of  any 
offense,  the  commissitn  of  which  is  neces- 
sarily Included  In  that  with  which  be  is 
charged  In  tbe  Indictment  or  information." 
Now,  tbe  commission  of  manslaughter,  as 
defined  in  secUon  1981,  Rev.  St  1894  (sec- 
tion 190S,  Rev.  St  1881),  is  plUnly  included 
In  that  of  murder  in  the  first  degree,  as  that 
crime  is  defined  in  section  1977,  Rev.  St  1894 
(section  1901.  Rev.  St  1881).  The  essential 
element  of  manslaughter,  as  appears  in  the 
definition,  is  an  unlawful  killing.  Tliat  ele- 
ment of  the  crime  is  certainly  included  in  the 
charge  of  murder  in  eltb«-  degree.  Tbe  un- 
lawful klUing  may  be  either  voluntary,  upon 
a  sudden  heat  er  it  may  be  involuntary,  and 
in  the  commissi<«  of  some  unlawful  act  In 
either  case,  however,  it  is  an  unlawful  kill- 
ing; and  the  offense,  as  such,  is  included  in 
tbe  greater  charge  of  murder.  That  a  ver^ 
diet  of  manslaughter  is  good  under  an  in- 
dictment for  murder  In  tbe  first  degree,  see, 
further,  Moon  v.  State,  3  Ind.  438;  Dukes  v. 
State,  11  Ind.  557;  Garrick  v.  State,  18  Ind. 
409;  Powers  v.  State,  87  Ind.  144;  State  v. 
Fisher,  103  Ind.  530,  3  N.  B.  379. 

It  Is  contended  that  the  twelfth  Instruction 
was  eiToneons  for  tbe  reason  that  In  it  the 
court  stated  that  the  Jury  might  find  the  de- 
fendant guilty  of  murder  if  they  found  that 
be  Idlled  tbe  deceased  purposely  and  mali- 
dously.  We  do  not  think  that  the  Jury  could 
be  misled  by  this  instruction,  although  tbe 
killing  of  tbe  deceased  "purposely  and  mali- 
ciously," but  without  premeditation,  would 
be  only  murder  in  tbe  second  degree.  In- 
asmuch, however,  as  tbe  Jury  did  not  find 
the  appellant  guilty  of  murder  In  either  de- 
gree, tbe  instruction  could  not  have  been  prej- 
udicial to  him.  We  think  that  tbe  able  and 
zealous  counsel  for  appellant  mistakes  tbe 
purpose  of  the  foorteentb  Instruction,  which 


WB0,  aa  we  think,  simply  to  show  the  Joiy 
what  circumstances  would  reduce  the  crime 
charged  from  murder  to  manslaughter. 
That  instruction  does  not,  when  its  particu- 
lar purpose  is  considered,  and  in  connection 
with  the  other  instructions  given,  undertake 
to  set  out  the  facts  which  would  constitnte 
the  crime  of  manslaughter,  but  only  what 
facts,  being  found,  would  reduce  the  crime 
from  murder  to  manslaughter.  In  our  view, 
the  instruction  was  favorable  to  appellant 
In  effect,  It  said  to  the  Jury  that  if  tbe  ap- 
pellant in  good  faith  believed  the  man  In  tbe 
saloon  to  be  a  burglar,  and  not  tbe  deceased, 
he  could  not  be  convicted  of  murder.  The 
fifteenth  Instruction,  of  which  complaint  is 
also  made,  but  tended  to  carry  out  the  same 
purix>8e  as  the  fourteenth  bistructl<».  We 
do  not  think  that  either  instruction  was  prej- 
udicial to  the  rights  of  tbe  appellant  See 
Ck)lee  y.  State,  75  Ind.  611;  McDermott  v. 
State,  89  Ind.  187;  Goodvrin  v.  State,  96  Ind. 
550;  Boyle  v.  State,  106  Ind.  469,  5  N.  E.  203; 
Davidscm  v.  State,  135  Ind.  254,  34  N.  E.  972. 
We  find  no  error  for  which  tbe  Judgment 
ought  to  be  reversed.   Judgment  affirmed. 


HIRE  V.  STATE. 


(144  Ind.  359) 


(Supreme  Out  of  Indiana.     Mardi  26,  1808.) 

HOMIOIDB— EtIDEKOE— BlTVFIOIBNOT— NBV    TslAb 
— KeW1,T-I>ISC0VBSKD    BVIOINCE. 

1.  A  verdict  of  guilty  will  not  be  aet  aside 
on  the  ground  that  the  witness  on  whose  testi- 
mony it  ia  based  was  unworthy  of  belief  on  ac- 
count of  his  immoral  character,  where  the  evi- 
dence ia  sufficient  if  true  to  sustain  the  convic- 
tion. 

2.  It  is  within  the  discretion  of  the  trial 
court  to  admit  in  evidence  in  rebuttal  admissions 
of  defendant  though  he  does  not  testify  in  his 
own  behalf,  where  he  is  not  refused  an  oppor- 
tunity to  give  evidence  in  opposition  to  it 

8.  Defendant  in  a  murder  case,  in  support  of 
a  motion  for  new  trial  on  the  gronnd  of  newly- 
discovered  evidence,  filed  the  affidavit  of  one 
B.  that  she  liad  accidentally  shot  deceased  at 
her  home,  and  that  defendant  was  an  innocent 
man.  The  OTosecnting  attorney  filed  a  counter 
affidavit  by  B.,  in  which  it  was  stated  that  the 
affidavit  med  with  the  motion  was  false;  that 
she  did  not  shoot  deceased,  or  aid,  encourage,  or 
assist  any  one  else  to  do  so;  that  she  did  not 
directly  or  Indirectly  kill  him,  or  cause  his  death, 
and  bad  nothing  whatever  to  do  with  the  killing; 
that  defendant  killed  him  at  her  house;  that 
the  evidence  she  gave  on  the  trial  was  tme; 
that  she  was  sick  and  weak,  and  was  importuned 
and  frightened  into  making  the  affidavit  filed 
with  the  motion,  the  details  of  wiuch  were  set 
forth.  Defendant  then  filed  affidavits  of  several 
persons  contradicting  her  statements  as  to  be- 
ing frightened  into  making  the  first  affidavit 
B.  and  two  other  witnesses  testified  at  the  trial 
that  defendant  shot  and  killed  deceased  at  B.'s 
house.  Held,  that  it  was  not  error  to  deny  a 
new  trial. 

Appeal  from  circuit  court,  Madlscm  county; 
Alfred  Ellison.  Judge. 

Oeorge  Hire  was  convicted  of  manslaugh- 
ter, and  appeals.    Affirmed. 

Ooodykoontz  &  Ballard  and  Greenlee  & 
Oall,  for  appellant    Wm.  A.  Eetcham,  Atty. 
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Gen.,  D.  W.  Scanlan,  D.  L.  Bishop,  and  Klt- 

tlnger  &  Reardon,  for  tbe  State. 

UONKS,  J.  Appellant  was  tried  npon  an 
indictment  charging  him  with  murder  in  the 
first  degree,  and  foond  guilty  of  manslangh- 
ter.  The  errors  assigned  are:  "(1)  The  conrt 
erred  in  overmllng  appellant's  motion  to 
quash  the  Indictment;  (2)  the  court  erred  in 
oTerruling  appellant's  motion  for  a  new  trial; 
(3)  the  conrt  erred  in  permitting  appellee  to 
file  the  supplemental  affldarlt  of  Margaret 
Bolton  over  appellant's  objection." 

Mo  objection  to  the  indictment  is  pointed 
ont,  and  the  first  error  assigned  should  be 
considered  as  waived.  We  liave,  however, 
examined  the  indictment,  and,  although  not 
a  model  of  good  pleading,  we  think  the  mo- 
tion to  quash  was  proiperly  overruled. 

It  is  urged  that  the  evidence  was  not  sdffl- 
dent  to  Justify  a  conviction  of  appellant,  for 
the  reason  that  the  testimony  of  the  prose- 
cuting witness  was  unworthy  of  belief,  on 
account  of  h*s  immoral  character.  It  is  not 
claimed  that  the  evidence  was  not  sufSelmt, 
if  true,  to  sustain  tbe  conviction.  The  Jury 
were  the  Judges  of  the  facts  of  the  case  and 
of  the  credibility  of  the  witnesses,  and  we 
cannot,  therefore,  reverse  the  case  on  the 
weight  of  the  evidence.  Deal  v.  State,  140 
Ind.  364,  89  N.  B.  830. 

The  next  cause  assigned  for  a  new  trial  is 
that  the  conrt  erred  in  permitting  John  Starr, 
a  witness  tor  the  state,  to  testify  in  rebattal 
that  appellant,  after  he  was  arrested,  said 
that  "on  the  nlj^t  Foustwaa  shot  he  stayed  all 
night  at  Starfeey's."  It  is  claimed  that  this 
Is  error,  for  the  reason  "that  appellant  bad 
not  testified  as  a  witness  in  Ills  own  behalf, 
and  that  the  same  was  not  proper  in  rebut- 
tal." Admlssloos  of  a  defendant  in  a  crim- 
inal case  relevant  to  the  issue  may  properly 
be  given  in  evidence,  whether  he  testifies  or 
not  But  It  is  claimed  that  such  evidence 
could  only  have  been  given  in  the  opening  of 
the  case,  and  not  after  appellant  had  closed 
his  evidence.  It  was  within  the  discretion 
ot  the  trial  court  to  permit  original  testimony 
to  be  given  after  appellant  Iiad  closed  his  evi- 
dence, and  appellant  had  no  ground  ot  com- 
plaint on  that  account  unless  he  was  refused 
an  opportunity  to  give  evidence  in  opposition 
thereto.  Railway  Co.  v.  Noel,  77  Ind.  110, 
122;  Kahlenbeck  v.  State,  119  Ind.  118,  21  N. 
E.  460;  Trees  v.  Eakln,  9  Ind.  564;  State  v. 
Parker,  33  Ind.  285;  Hobnes  v.  EUnkle,  63 
Ind.  618;  Perrill  v.  Nichcds,  89  Ind.  444; 
Bansbottom  v.  State  (this  term)  48  N.  B.  218. 
There  is  nothing  in  the  record  showing  that 
appellant  was  refused  such  an  opportunity. 

The  next  cause  tor  a  new  trial  urged  by 
appellant  is  for  newly-discovered  evidence. 
In  support  of  this  cause  for  a  new  trial  ap- 
pellant, in  addition  to  his  own  afildaylt  and 
tliat  of  his  attorney,  filed  the  affidavit  ot  Mar- 
garet Bolton  that  she  had  accidentally  shot 
the  deceased  at  her  home,  and  that  appellant 
was  an  Innocent  man.     Some  days  after  the 


motion  for  a  new  trial  was  filed,  but  before 
the  court  ruled  npon  the  motion,  the  prose- 
cuting attcHmey  filed  a  counter  afildavlt  of 
said  liIatKaret  Bolton,  in  which  it  was  stated 
that  the  affidavit  filed  with  this  motlcm  for  a 
new  trial  was  false;  that  she  did  not  shoot 
WUllam  Foust,  or  aid,  encourage,  or  assist 
any  one  else  to  do  so;  tliat  she  did  not,  di- 
rectly or  indirectly,  kill  him,  or  cause  tils 
death,  and  bad  nothing  whatever  to  do  with 
the  killing;  that  appellant  killed  the  deceased, 
William  Foust,  at  her  house,  etc.,  and  that 
the  evidence  she  gave  on  the  trial  was  true; 
that  she  was  sick  and  weak  and  was  im- 
portuned and  frightened  into  making  said 
first  affidavit,  the  details  of  which  are  set 
forth  in  the  affidavit.  Appellant  thereupon 
filed  affidavits  of  several  persons  contradict- 
ing her  statements  as  to  being  frightened  Into 
making  said  first  affidavit  Said  Margaret 
Bolton  and  two  other  witnesses  testified  at 
the  trial  of  the  cause  that  appellant  shot  and 
killed  the  deceased  at  Margaret  Bolton's 
house.  It  appears  from  tbe  affidavits  that 
the  witness  would,  if  a  new  trial  of  the  cause 
was  granted,  testify  at  the  second  trial  to  the 
same  facts  as  at  the  first  trial.  The  alleged 
newly-discovered  evidmce  could  only  be  used, 
therefore,  to  Impeach  lier  credit  as  a  witness, 
provided  she  testified  at  the  second  trial.  Tbe 
rule  is  tliat  a  new  trial  will  not  be  granted 
for  the  admission  of  newly-discovered  evi- 
dence to  contradict  or  impeach  the  testimoay 
of  a  witness  on  a  previous  trial,  either  by 
showing  that  the  reputation  of  such  witness 
was  bad  for  truth,  or  that  his  testimony  on 
a  former  trial  was  false.  Morel  v.  State,  89 
Ind.  275,  279,  and  cases  cited.  Sutherlin  v. 
State,  108  Ind.  389,  9  N.  B.  298;  Hamm  v. 
Romlne,  98  Ind.  77,  88;  Meurer  v.  State,  129 
Ind.  587,  29  N.  E.  392,  and  cases  cited  on 
page  588,  129  Ind.,  and  392,  29  N.  E.  Tbe 
case  of  Dennis  v.  State,  108  Ind.  142,  2  N.  K 
849,  cited  by  appellant  is  not  in  point  The 
newly-discovered  evidence  in  tbat  case  the 
conrt  said  was  more  than  impeaching  in  its 
character.  The  court  did  not  err  in  overrul- 
ing the  motion  for  a  new  triaL  It  was  with- 
in the  discretion  of  the  trial  court  to  allow  the 
state  to  file  the  counter  affidavit  of  Margaret 
Bolton  at  any  time  before  the  ruling  upon  the 
motion  for  a  new  trial  Ooings  v.  Chapman, 
18  Ind.  194;  Smith  v.  State  (this  term)  42  N. 
E.  913.  There  is  no  emr  In  the  record. 
Judgment  affirmed. 


a*  Ind.  App.  «4T) 
CHICAGO  &  8.  E.  RT.  CO.  v.  STAl^ON. 
(Appellate  Court  of  Indiana.     March  27,  1896.) 
Aresjx—RaviBW— Waives  or  ABaioKMxiin  ot 

EkROB— BlU.  or  E^CEFTIOItS. 

1.  ABSignments  of  error  will  be  deemed 
waived  onleBS  discnsaed  on  appeal. 

2.  In  order  that  a  bUl  of  exceptiona  con- 
taining the  evidence  filed  after  the  term  at  which 
a  motion  for  a  new  trial  was  overraled  and  judg- 
ment rendered  may  be  considered  on  appeal,  the 
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record  most  show  that  express  leaye  was,  during 
the  term,  granted  appeUant  by  the  court  to  file 
the  bUl  after  the  term. 

Appeal  from  circuit  coart,  Clinton  county; 
S.  H.  Doyal,  Judge. 

Action  by  William  T.  Staton  against  the 
Chicago  &  Southeastern  Railway  Company. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

W.  R.  Crawford  and  TJ.  C.  Stover,  for  ap- 
pellant   Artman  &  Lewis,  for  appellee. 

DAVIS,  3.  This  was  an  action  instituted 
by  appellee  against  appeUant  to  recover  for 
building  a  fence  along  appellant's  right  of 
way,  under  the  provisions  of  section  6824, 
Rev.  St  1894.  The  court  made  a  special  find- 
ing of  facts,  and  stated  conclusions  of  law 
tbereon  in  favor  of  appellee.  Judgment  was 
rendered  against  the  appeUant  The  follow- 
ing errors  are  assigned  In  this  court:  (1)  That 
the  complaint  does  not  contain  suffldent  facts 
to  coDStitate  a  good  cause  of  action  against 
this  appeUant  (2)  The  lower  court  erred 
In  overruling  appeUanf  s  motion  to  strike  out 
certain  parts  of  the  special  finding  of  facts. 
(3)  That  the  lower  court  erred  In  overruUng 
appellant's  motion  for  a  new  trIaL 

The  first  two  errors  have  been  waived  by 
the  failure  to  discuss  them.  The  only  ques- 
tion discussed  Is  as  to  the  sufficiency  of  the 
enridence.  Counsel  for  the  apjtellee  InslstB 
that  the  evidence  Is  not  in  the  record.  The 
Judgment  was  rendered  on  tlie  20th  of  De- 
cember, the  fortieth  day  of  the  November 
term,  1884,  of  the  Clinton  circuit  court  On 
the  same  day,  the  appellant's  motion  for  a 
new  trial  was  overruled,  to  which  mling  of 
the  court  the  appellant  excepted.  The  rec- 
ord does  not  disclose  that  any  time  was 
granted  in  which  to  file  bUl  of  exceptions. 
Afterwards,  on  the  15th  of  January,  the 
eighth  Judicial  day  of  the  January  term,  1895, 
of  said  court,  a  bill  of  exceptions  containing 
the  evidence  was  filed.  In  other  words,  the 
biU  of  exceptions  was  not  filed  at  the  term 
at  which  the  motion  for  a  new  trial  was  over- 
rtiled  and  final  Judgment  rendered,  and  leave 
was  neither  asked  nor  given  to  file  the  blU 
of  exceptions  beyond  the  term.  The  rule  has 
long  been  weU  settled  that  a  bUl  of  exceptions 
containing  the  evidence  can  only  be  filed, 
after  the  expiration  of  the  term  in  which  the 
Judgment  was  rendered  and  the  motion  for  a 
new  trial  overruled,  upon  the  express  au- 
thority, granted  by  the  court,  in  term  time,  to 
the  ptuty  desiring  to  avaU  himself  of  this 
right,  and  that  such  warrant  must  appear 
from  the  court's  record,  and,  in  the  absence 
of  a  showing  by  the  record  of  such  special 
leave,  the  bill  of  exceptions  containing  the 
evidence,  filed  after  the  expiration  of  the 
term  in  which  the  motion  for  a  new  trial  was 
overruled  and  the  Judgment  rendered,  is  no 
part  of  the  record.  University  v.  Smith,  11 
Ind.  App.  313,  38  N.  B.  1093.  The  evidence 
la  not  in  the  record.    Jndgment  affirmed. 


(M  Ind.  App.  «04> 

BOARD  OP  OOM'RS  OF  WASHINGTON 

COUNTY  V.  KEMP. 
(AppeUate  Court  of  IndUna.     Ilarch  24,  1896.) 

COSTUACT     »OK    COUNTT     PbIHWNO  —  BT     WHOM 

Made— CoNSTauGTioN  of  Btatutbs. 

1.  The  act  of  letting  the  county  printing  is 
administrative,  and  may  be  performed. by  any 
ministerial  officer  of  the  county  to  whom  such 
duty  has  been  intrusted  by  the  legislature. 

2.  Under  Kev.  St  1894,  {  7852  (Bev.  St. 
1881,  §  5765),  providing  that  the  county  auditor 
shall  publish  in  a  newspaper  a  statement  show- 
ing all  allowances  made  by  the  county  commia- 
sioners  at  each  term  of  their  court,  the  auditor 
alone  has  the  right  to  contract  for  such  publica- 
tion, and  the  board  of  commissionoa  is  bound  to 
malie  the  statutory  compensation  for  the  work 
done  by  the  person  whom  be  selects. 

Appeal  from  circuit  court,  Washington  coun- 
ty;  S.  B.  Voyles,  Judge. 

Action  by  James  A.  Kemp  against  the 
board  of  commissioners  of  Washington  coun- 
ty to  recover  on  a  contnict  for  printing.  From 
a  Judgment  sustaining  a  demurrer  to  the  an- 
swer, defendant  appeals.    Affirmed. 

J.  H.  Masterson,  D.  A.  Jennings,  and  Elliott 
&  Hostetter,  for  appellant  H.  Morris,  for  ap- 
pellee. 

REINHARD,  J.  The  appellee  filed  wltti 
the  board  of  commissioners  of  Washington 
county  the  foUowlng  claim:  "Washington 
County,  Indiana,  to  J.  A.  Kemp,  Dr.  1894. 
December  21.  To  pubUshing  198  allowances 
of  board  of  commissioners  for  December  to'm, 
at  three- cents  per  line,  as  ordered  and  contract- 
ed for  by  y.  T.  Reid,  auditor  of  Washington 
cotmty,  $5.94.  Copy  attached.  GommiasiorH 
ers'  aUowancee."  FoUowlng  this  account  is 
the  Ust  of  aUowances  made  by  the  said  board 
at  the  regular  December  session  and  the  spe- 
cial sessions  after  December  13,  1894.  There 
are  1^  allowances,  which,  at  3  cents  for  each 
aUowance,  aggregates  $5.94. 

In  the  circuit  court  a  demurrer  to  the  com- 
plaint was  overruled,  and  this  ruling  consti- 
tutes the  first  assignment  of  error.  It  Is  in- 
sisted by  appellant's  counsel  that  Inasmuch 
as  the  statute  under  which  this  claim  Is  filed 
provides  that  the  cost  of  the  printing  shall 
not  exceed  five  cents  for  each  aUowance,  the 
averment  that  the  price  is  three  cents  per 
"Une"  renders  the  complaint  bad  on  demurrer. 
We  do  not  think  so.  The  expression  "three 
cents  per  Une"  Is  manifestly  a  clerical  error. 
What  the  pleader  evidently  means  is  three 
cents  per  allowance,  and  not  three  cents  per 
Ihie.  This,  as  we  have  shown,  is  apparent 
from  the  fact  that  there  are  198  aUowances, 
which,  at  the  rate  of  three  cents,  would 
amount  to  the  exact  total  charge  contained  in 
the  complaint  viz.  $5.94.  The  statute  under 
which  this  pubUcation  was  had  provides  that 
the  auditor  of  the  county  shall  be  required  to 
publish  in  a  newspaper  of  general  circulation 
in  his  county,  within  10  days  after  the  ad- 
journment of  the  session  of  the  board  of  com- 
missioners making  allowances,  a  statement 
showing  aU  aUowancee  made  by  tlie  county 
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tx>inml88loneiB  at  tech  term  of  tbeir  conrt,  etc., 
l)roylded  that  the  cost  of  the  printiiig  thereof 
ahaU  not  exceed  fire  cents  for  each  allow- 
ance. Rev.  St  1.S94,  i  7852  (Ker.  St.  1881, 
I  5766).  This  leaves  it  discretionary  with  the 
proper  officer  to  contract  for  the  cost  of  the 
printing  at  a  rate  less  than  five  cents  for  each 
allowance.  While  five -cents  is  the  maximum 
amount  the  printer  has  a  right  to  charge,  there 
is  no  rule  of  law  that  requires  the  auditor  to 
agree  to  pay  that  amount  if  he  can  obtain  the 
same  at  a  smaller  price.  As  this  is  the  only 
objection  urged  to  the  coiAplaint,  there  is  no 
reversible  error  in  orerrollng  the  demurrer  to 
it 

tlie  second  assignment  of  error  calls  in 
question  the  sufficiency  of  the  defendant's  an- 
swer to  the  plaintiff's  complaint  to  which  an- 
swer tlie  court  sustained  a  demurrer.  The 
substance  of  the  answer  is  that  the  list  of 
Allowances  referred  to  in  the  complaint  was 
printed  and  published  by  the  plaintifF  puisn- 
ant  to  a  contract  entered  into  between  him 
and  one  Yolney  T.  Reld,  auditor  of  Washing- 
ton county,  Ind.;  that  said  printing  was  not 
■ordered  or  contracted  for  by  the  defendant 
and  that  defendant  never  agreed  to  pay  for 
the  same;  that  at  the  time  said  printing  was 
contracted  for  as  aforesaid  there  was  in  full 
force  and  effect  a  contract  made  by  the  de- 
fendant with  one  David  A.  Jennings,  a  regu- 
lar prlntw  and  publisher  of  the  Salem  Demo- 
crat, a  newspaper  of  general  circulation  in 
said  county,  printed  and  published  the)«in, 
for  the  printliig  and  publishing  of  said  list  of 
aHowances  at  a  rate  not  exceeding  five  cents 
for  each  allowance;  that  said  contract  was  In 
writing,  and  was  duly  signed  by  the  said  par- 
ties thereto,  and  entered  of  record  in  the  pro- 
ceedings of  the  board  of  commissioners  on  the 
20th  day  of  NovMuber,  1884;  that  said  Joi- 
nings was  at  the  time,  and  has  been  ever 
since  said  date,  ready  and  willing  and  prepar- 
ed to  carry  his  contract  into  effect  and  to 
execute  the  work  as  agreed  upon;  that  said 
Reld  had  full  knowledge  of  the  existence  of 
said  contract  with  said  Jennings,  but  that, 
in  total  disregard  of  the  same,  he  ordered  and 
contracted  for  the  printing  and  publishing  of 
said  list  of  allowances,  as  set  forth  in  plain- 
tiff's complaint  The  ruling  of  the  court  up- 
on the  demurrer  to  this  pleading  raises  the 
question  whether  It  is  the  duty  of  the  auditor 
or  the  board  of  commissioners  of  a  county  to 
contract  for  the  publishing  of  the  list  of  al- 
lowances made  by  the  commissioners;  It  is 
the  appellant's  contention  that,  because  the 
board  of  commissioners  had  entered  into  a  con- 
tract for  the  publishing  of  allowances,  which 
contract  was  in  writing,  and  entered  of  record, 
and  of  which  the  auditor  had  full  notice,  the 
latter  was  bound  to  respect  and  abide  by  it 
Counsel  for  appellant  argue,  in  this  connec- 
tion that  the  various  acts  concerning  county 
commissioners  and  their  duties  as  fiscal  agents 
of  the  county,  when  construed  together,  give 
the  board  a  pre-eminent  right  to  m&ke  such 
contracts,  by  which  the  auditor  and  all  other 


TfetaooB  are  bound.  We  do  not  think  the  posi- 
tion assumed  by  appdlant's  counsel  Is  tenable. 
The  act  conferring  upon  the  county  auditor 
the  duty  of  having  the  list  of  allowances  pub- 
lished is  entirely  disconnected  from  any  en- 
actment upon  aimUar  subjects  concerning  the 
duties  of  the  county  commissioners.  The  ace 
of  letting  the  county  printing,  or  any  portion 
thereof,  is  a  ministerial  or  administrative  act 
and  may  be  performed  by  any  mlDistetlal  ofii- 
cer  of  the  county  to  whom  sudi  duty  has  been 
intrusted  by  the  legislature.  Board  v.  Qillics 
(Ind.  Sup.)  38  N.  B.  40;  Platter  v.  Blkhart 
C!o.,  103  Ind.  360,  2  N.  B.  544;  City  of  Val- 
paraiso V.  Gardner,  97  ind.  1.  Bven  if  the 
duty  had  previously  been  enjoined  upon  the 
board  of  commiflsloners  by  express  statute, 
we  see  no  good  reason  why  the  l^slatnre 
could  not,  by  a  later  statutory  provision,  re- 
lieve the  board  of  such  duty,  and  confer  it 
upon  Ihe  auditor.  The  statute  cited  (section 
7852,  supra)  is  the  only  one  relating  to  the 
subject  of  publishing  the  allowances  of  tfie 
board  of  commissioners.  It  makes  full  pro- 
vision as  to  who  Shan  poform  this  work,  and 
we  see  no  cause  for  resorting  to  other  stat- 
qtes,  and  seeking  for  authority  by  construction 
when  the  same  has  been  expressly  conferred 
by  the  terms  of  this  one;  and  it  is  not  con- 
tended that  such  express  power  has  been 
granted  to  any  other  officers  by  any  other  stat- 
ute. Moreover,  the  county  commissioners  are 
by  no  means  the  only  contracting  agents  of 
a  county,  nor  have  they  unlimited  control  over 
the  county  finances.  Their  powers  in  that  re- 
spect are,  after  aU,  only  statutory,  and  it  is 
difficult  to  understand  why  sbnilar  or  concmv 
rent  authority  cannot  be  bestowed  upon  other 
officers.  Nixoa  v.  State,  96  Ind.  Ill;  Moon 
V.  Board,  87  Ind.  176.  Indeed,  in  one  of  the 
cases  cited  by  appellant's  counsel,  it  is  decided 
that  the  duty  of  publishing  the  allowances  of 
the  board  of  commlssionen  is  conferred  by 
statute  upon  the  county  auditor,  and  tliat 
when  the  contract  is  entered  into  by  that  of- 
ficer the  printer  can  collect  the  charges  there 
for,  not  exceeding  five  cents  for  each  allow- 
ance. In  such  a  case,  the  auditor  has  pet^ 
formed  his  full  duty  when  he  has  seen  that 
the  publication  has  been  made.  The  duty  of 
allowing  the  printer  his  pay  devolves  upon  the 
board  of  commissioners.  Bush  v.  Board,  121 
Ind.  420,  23  N.  E.  275. 

If  the  commissioners  are  the  proper  per- 
sons to  decide  what  newspaper  the  list  of  al- 
lowances shall  be  published  in,  by  making  a 
contract  therefor  with  the  publisher  of  such 
paper,  then  the  provisions  of  the  statute  mak- 
ing it  the  duty  of  the  auditor  to  have  such 
publication  made  are  utterly  futile,  and  could 
not  have  beai  made  with  any  purpose  in  view. 
If  It  be  said  that  the  auditor's  duty  is  only  to 
see  that  the  publication  is  made  after  the  com- 
missioners have  decided  in  what  paper  the 
publication  shall  be  inserted,  we  answer  that 
the  statute  does  not  so  provide.  It  is  there 
expressly  laid  down  that  he  "shall  be  required 
to  publish"  the  statement  of  the  allowances. 
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It  is  tor  him,  and  not  for  the  board,  to  select 
the  medium  of  publication,  and  when  he  baa 
perfonned  that  duty  It  Is  Incumbent  on  the 
board.  If  the  work  has  been  done  In  a  legal 
manner,  to  allow  the  publisher  the  proper 
compensation  as  fixed  by  the  same  statute. 
A  statute  requiring  the  county  auditor  to  pub- 
lish the  delinquent  tax  list  has  been  similarly 
construed.  It  was  there  held  that,  as  the  au- 
ditor Is  required  to  publish  the  list,  the  au- 
thority carries  with  It  also  the  po-wet  to  settle 
the  price  by  special  contract  Board  t.  Kie- 
rolf,  14  Ind.  281.  The  language  In  the  act  of 
1865,  providing  for  the  publication  of  the  de- 
Uquent  list  (3  Davis  St,  p.  518,  S  143),  Is  very 
similar  to  that  employed  In  the  act  of  1875  as 
amended  by  the  act  of  1883  (section  7862,  su- 
pra). In  the  act  first  named  the  language  Is 
that  the  auditor  "shall  cause  a  copy  of  such 
list  to  be  immediately  published."  The  lan- 
gnage  of  the  two  acts  Is  so  similar  as  to  ad- 
mit of  no  material  difference  In  meaning,  and 
a  construction  of  the  one  may  be  regarded  as 
anthorlty  for  a  similar  construction  of  the 
other.  The  construction  placed  upon  the  de- 
linquent tax  list  statute  was  made  so  soon  aft- 
er its  enactment  as  to  amount  to  a  contempo- 
raneous construction,  which,  according  to 
Ocke,  "est  fortlsslma  In  lege."  2  Ckdce,  Inst 
11.  Such  an  exposition,  after  long  acquies- 
cence in  the  same  by  legislation  or  Judicial  de- 
cision, is  generally  declared  the  best  construc- 
tion. It  glres  the  sense  of  the  community  as 
to  the  terms  made  use  of  by  the  legislature. 
If  there  Is  ambiguity  In  the  language,  the  un- 
derstanding of  the  application  of  It  when  the 
statute  first  goes  Into  operation  sanctioned  by 
long  acquiescence  on  the  part  of  the  legisla- 
ture and  Judicial  tribunals.  Is  the  strongest 
evidence  that  It  has  been  rightly  explained  in 
practice.  A  construction,  under  such  (Srcum- 
stances,  becomes  established  law.  Suth.  St 
Const  i  307.  The  interpretation  of  the  delin- 
quent tax  statute  has  never  been  questioned, 
to  our  knowledge.  It  must  be  accepted,  there- 
fore, as  the  settled  law,  that  upon  the  county 
auditor  solely  rests  the  duty  of  publishing  the 
delinquent  list,  and  by  analogous  reasoning  it 
must  be  held  that  he  alone  la  authorized  to 
publish  or  cause  to  be  published  the  list  of  al- 
lowances made  by  the  board  of  commissioners. 
In  such  cases  the  statute  must  be  strictly  pur- 
sued. Thus,  a  statute  requiring  the  county 
commissioners  to  publish  their  receipts  and  ex- 
pendittu«s,  means  that  the  board  of  commis- 
sioners, and  not  the  auditor,  Is  to  cause  the 
publication  to  be  made.  Brown  v.  Board,  6 
Ind.  App.  75,  31  N.  B.  8U.  Where  the  duty 
is  expressly  conferred  upon  a  designated  offi- 
cer, no  other  (^cer  or  set  of  officers  have  the 
power  to  discharge  such  duty.  Of  course,  the 
rule  might  be  dlCCerent  In  case  the  proper  of- 
ficer fails  to  discharge  the  duty  devolving  up- 
on him.  But  when,  as  in  the  present  case,  he 
has  performed  such  duty,  the  board  of  com- 
mlssloneis  caimot  legally  refuse  to  make  the 
statutory  compensation  for  the  work  done  by 
the  person  so  designated  by  the  ofilcer.     In 


this  case  we  think  the  court  plaeed  the  proper 
construction  upon  the  statute  Involved,  and 
committed  no  error  In  ruling  upon  the  sufit 
clency  of  the  answer.    Judgment  affirmed. 


(14  Ind.  Apj>.  C21) 

ABBRDBEN  COAL  &  MININO  CO.  v.  CJITT 

OF  BVANSVILLB. 
(Appellate  Court  of  Indiana.     March  25,  1888.) 
luLNDLOBD  AND  Tbnant— Leasb  Or  WHABr— 8oa> 

BaNDIB— COLLBOTION  OF  WHABVAOa 
BT   LbsSOB. 

Where  the  lessee  of  a  wharf  from  a  dty 
had  abandoned  it  the  collection  of  wharfage  by 
the  city  from  a  shipper  who  uaed  it  occaaionally 
during  the  remainder  of  the  term  woold  not  oper- 
ate tif  a  surrender  of  the  lease,  and  release  th* 
leasee  from  payment  of  rent 

Appeal  from  superior  court,  yanderbargb 
county;    Peter  Malet,  Judge. 

Action  by  the  city  of  Evansvllle  against 
the  Aberdeen  Goal  ft  Mining  Qimpany. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

J.  B.  Williamson,  for  appellant  Oarvln 
&  Cunningham,  for  api)eUee. 

LOTZ,  J.  The  appellee  leased  to  the  ap- 
pellant a  part  of  the  public  landing  on  th» 
Ohio  river  In  the  city  of  Bransville  known  as 
the  "Lamasco  Wharf."  The  part  leased  was 
described  substantially  as  follows:  Begin- 
ning at  the  water's  edge,  on  the  upper  bound- 
ary of  said  wharf,  and  extending  thence  down 
the  water's  edgo  125  feet,  and  thence  back 
to  the  shore  from  low-water  mark  to  the  top 
of  the  levee.  The  lease  was  In  writing,  and 
the  premises  were  demised  for  the  period  of 
one  year  at  an  annual  rental  of  (250,  payable 
monthly,  in  Installments.  This  action  was 
brought  to  recover  rent  alleged  to  be  due  un- 
do' the  lease.  The  cause  was  put  at  Issue 
and  tried  by  the  court,  which,  at  the  request 
of  the  parties,  made  a  special  finding  of  the 
facte,  and  stated  conclusions  of  law  thereon. 
The  appellant  excepted  to  the  conclusions  of 
law.  The  error  assigned  Is  that  the  court 
erred  In  Ite  conclusions  of  law. 

The  facts  as  found  are  substantially  as  fol- 
lows: For  many  years  prior  to  the  execution 
of  the  written  contract  set  out  in  the  com- 
plaint, one  Philip  Pflaterer  obtained  a  license 
from  the  city,  and  erected  and  did  maintain 
a  dock  125  feet  In  length  In  front  of  the  lands 
leased,  covering  the  entire  front  thereof, 
which  dock  was  attached  to  the  shore;  bat 
Pflsterer  claimed  no  right  In  the  soil,  nor 
easement  from  the  city.  The  dock  was  used 
as  a  means  of  unloading  barges  and  other 
water  craft,  the  city  collecting  wharfage  at 
the  regular  price  for  the  craft  landing  and 
imloadlng  at  the  dock.  At  about  the  time 
the  lease  was  executed  the  appellant  con- 
tracted with  Pflsterer  for  the  exclusive  use 
of  the  dock  for  the  purpose  of  unloading  Ite 
coal,  and  employed  Pflsterer  to  haul  the  same 
for  It.    The  appellant   used   the   dock  and 
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premises  until  about  April  28,  1888,  wben, 
desiring  to  dlscontlnae  Its  boslnesq  at  tbat 
place,  it  communicated  with  the  board  of 
public  works  of  the  city,  and  <^ered  to  war- 
refider  Its  lease,  but  no  agreement  for  the 
sorrender  was  reached.  The  appellant  abaxt- 
doned  the  leased  premises  without  the  con- 
sent of  the  dty.  The  appellant  also  removed 
■11  of  its  property  from  said  premises  and 
from  the  dty  of  Bvansvllle,  and  ceased  to  do 
business  therein,  and  terminated  its  arrange- 
ment with  Pflsterer.  The  appelant  paid  the 
not  for  the  first  three  monfbs  of  the  year, 
January,  February,  and  Harch.  About  the 
time  the  api>el]ant  ceased  to  use  the  premises; 
the  BvausYlllie  Oaa  Company  caused  certain 
barges  to  be  unloaded  on  the  premises,  be- 
ginnipg  on  the  28th  day  of  April,  and  con- 
timed  in  possession,  loading  and  unloading 
of  coal  barges,  until  If  ay  14th.  Un- June  the 
ISth  the  gas  company  unloaded  coal  again, 
and  occupied  the  luremlses  until  July  2d.  Un 
November  a6th  the  gas  company  again  unr 
loaded  its  barges  oa  the  premises.  Pflsterer 
was  employed  by  the  gas  company  to  unload 
its  barges,  as  he  bad  been  accustomed  to  do 
for  many  years  before.  For  the  use  of  this 
landing,  the  dty,  by  end  through  its  wharf 
master,  collected  from  the  gas  company  the 
sum  of  $78.68,  which  was  paid  into  the  dty 
treasury.  The  appellant  paid  on  the  lease 
undw  its  c(wtract  the  sum  of  $62.65.  The 
court  stated  as  condnsions  of  law  that  there 
was  no  rescission  or  surrender  of  the  contract, 
and  gave  the  apipellant  credit  for  the  rent 
paid  and  the  wharfage  collected,  and  render- 
ed Judgment  in  favor  of  the  dty  In  the  sum 
ot  $10e.86. 

The  appellant  Insists  that  it  follows  from 
the  facts  found  that  the  lease  was  surrender- 
ed by  operatiim  of  law,  and  that  the  condu- 
sions  of  law  are,  therefore,  erroneous.  There 
can  be  no  doubt  but  that  a  surrender  will 
sometimes  take  place  by  operation  of  law, 
and  when  it  does  so  the  tenant  will  not  be 
liable  for  the  rent  after  such  surrender.  If 
the  landlord  dispossess  the  tenant,  or  if  the 
tenant  abandim  the  premises,  and  the  land- 
lord let  them  to  another  tenant  for  a  distinct 
tarm,  and  collect  rents  from  such  tenant,  such 
acts  operate  as  a  surrender  in  law.  Miller 
V.  Michad  (Ind.  App.)  41  N.  B.  467;  Phene 
T.  Popplewell,  12  a  B.  (N.  S.)  334;  Anuxj 
V.  Kannoffsky,  117  Ma^  351;  Thomas  v. 
Cook,  2  Bam.  &  Aid.  111).  In  order  to  con- 
stltnte  a  surrender  by  operation  of  law,  there 
must  be  some  decisive  act  on  the  part  of  the 
landlord,  showing  bis  Intention  to  deprive 
the  tenant  of  his  estate.  Phene  v.  Popple- 
weQ,  supra;  Bessell  v.  Landsberg,  7  Q.  B. 
638.  A  surrender  by  the  tenant  may  take 
place  by  express  agreement  between  the  par- 
ties, or  by  actb  which  are  equivalent  to  an 
agreement  1  Wasbb.  Heal  Prop.  354;  TayL 
LandL  &  Ten.  |  607.  In  the  case  at  bar  the 
abandonment  ot  the  premises  by  the  appd- 
lant  did  not  of  itself  discharge  it  from  the 
payment  of  the  rent     The  dty  must  have 


done  something  which  signified  Its  intentioa 
to  resume  the  possession  of  the  premises  ei- 
ther tot  itself  or  for  another  tenant  There 
was  no  permanent  occupancy  of  the  premises 
by  other  persons,  nor  is  there  any  finding  that 
Bucb  occupancy  was  procured  by  the  city,  or, 
in  otber  words,  that  it  created  a  new  lease 
or  tenancy.  There  Is  no  finding  that  the 
wharf  master  had  any  authority  to  make 
leasesb  So  far  as  it  appears,  he  was  only  au- 
titorized  to  collect  the  wharf  charges.  He  may 
have  done  this  m  the  instances  found,  as  in- 
cidental to  his  of&dal  duty,  and  with  no  pur- 
pose to  bind  the  munidpality  in  respect  to 
a  surrender.  Nor  is  there  anything  to  show 
that  he  had  any  such  autbority.  When  the 
d^  produced  its  lease,  and  showed  that  the 
rent  was  tmpaid,  it  had  established  Its  case. 
If  the  appellant  desired  to  show  that  the 
lease  had  been  surrendered,  oi  that  the  dty 
had  estopped  Itself  to  culm  the  rents,  the 
burden  was  upon  it  to  plead  and  prove  such 
defenses.  The  facts  found  are  evidence  of  a 
snirender,  but  do  not  constitute  a  surrender 
in  law.  There  is  no  decisive  act  shown  on 
the  part  of  the  dty  which  operates  as  a  sur- 
render by  <^^ration  of  law.  Woodward  v. 
Lindley,  43  Ind.  883.  It  has  been  held  that 
the  declaration  of  the  landlord  tbat  bis  ten- 
ant has  given  up  his  lease,  accompanied  by 
an  unsuccessful  attempt  to  lease  to  another; 
is  not  condusive  evidence  that  the  relation 
has  ceased;  nor  is  the  abandonment  of  the 
premises  by  the  tenant  with  an  unaccepted 
offer  to  deliver  up  the  key;  nor  is  taking 
care  of  the  key,  and  claiming  the  windows  of 
the  house,  after  the  lenant  had  left  MUUng 
V.  Becker,  96  Pa.  St  182.  The  landlord  is 
not  bound  to  rent  the  pren>iBe8,  after  the  tenr 
ant  has  abandoned  them,  for  the  benefit  of 
the  tenant  Milling  v.  Becker,  supra.  In 
this  case  the  appellant  was  liable  for  the  rent 
according  to  the  contract  The  fact  that  the 
court  gave  the  appellant  credit  for  the  wbarf- 
age  is  a  matter  of  which  it  cannot  complain. 


(14  Ind.  AM).  Ct6) 

ROSENBERRT  v.  FIDELITY  &  CASUAL- 
TY CO.  OF  NEW  YORK. 

(Appellate  Court  of  Indiana.     March  26,  1896.) 

ACOIOBNI  POLIOT— LUBILITIBS. 

Whire  an  aeddent  policy  prepared  In 
blank  for  insuring  in  a  principal  sum  for  death, 
and  in  a  weelily  indemnity,  not  exceeding  52 
weeks,  for  total  disability,  and  with  aei>arate 
proTisions  for  payment  in  each  case,  was  filled 
out  and  executed  only  for  the  weekly  indemnity, 
and  this  made  payable  to  the  insured,  and  the 
insured  died  witbin  24  hoora  after  an  accident, 
his  personal  representative  was  not  entitled  to 
recover  indemnity  for  the  balance  of  the  period. 

Appeal  from  circuit  court,  De  Kalb  coun- 
ty; William  L.  Penfleld,  Judge. 

Action  by  Barbara  Rosenberry,  adminis- 
tratrix, against  the  Fidelity  &  Casualty 
Company  of  New  York.  From  a  judgment 
for  defendant,  plaintlfl  appeals.     Affirmed. 
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Robi7,  Shtiman  &  Link  and  A.  B.  Xomig, 
for  appellant.  Morris,  Bell,  Barrett  &  Mor- 
ris, for  appellee. 

RBINHARD,  J.  The  appeUant,  as  the  ad- 
ministratrix of  the  estate  of  Jesse  Rosen- 
berry,  deceased,  brought  this  action  against 
the  appellee  on  a  policy  of  accident  Insnr- 
ance.  The  complaint  alleges  that  the  ap- 
pellee, by  the  terms  of  said  policy,  under- 
took and  agreed  to  pay  said  Jesse  Rosen- 
berry,  or,  in  the  event  of  his  death,  to  his 
I^al  representatires,  the  sum  of  $5  weekly 
Indemnity  against  bodily  Injuir  sustained 
by  the  said  assured  through  external,  vio- 
lent, and  accidental  means  for  a  length  of 
time  not  exceeding  62  consecutlTe  weeks; 
that  on  the  eth  day  of  June,  1893,  the  said 
Jesse  Rosenberry,  while  In  the  exercise  of 
his  duty  and  acting  in  the  capacity  named  in 
said  policy,  was  struck  violently,  ran  over, 
and  injured  by  a  train  of  cars,  from  which 
injury  he  died  within  24  honrs  thereafter: 
The  appellee  filed  a  demurrer  to  the  com* 
plaint,  which  the  court  sustained,  and  this 
rnllng  constitutes  the  only  error  complained 
of.  The  printed  policy,  a  copy  of  which 
la  filed  with  the  complaint,  provides  for  two 
kinds  of  insurance,  viz.:  (1)  A  "principal 
sum,"  in  the  event  of  the  death  of  the  as- 
trored  from  accidental  injuries;  (2)  weekly 
indemnity,  in  case  of  total  disability,  aris- 
ing from  such  injuries,  in  the  sum  of  $5 
per  week,  for  a  period  not  exceeding  62 
consecutive  we^s.  In  the  i>ollcy  sued  up- 
on, that  portion  of  the  contract  providing  for 
the  payment  of  a  "principal  sum"  in  the 
event  of  accidental  death  was  left  in  blank, 
and  unexecuted,  and  It  is  admitted  that  no 
Insurance  is  due  from  the  appellee  on  ac- 
count thereof.  What  the  appellant  does 
seek  to  recover  In  the  present  action  is  the 
weekly  indemnity  contracted  for  tn  the  sec- 
ond specification  of  Insurance  above  enn- 
m»ated,  her  counsel  contending  that,  inas- 
much as  Jesse  Rosenberry  died  from  acci- 
dental injuries,  the  estate  of  said  Rosen- 
berry is  entitled  to  recover  indemnity  for 
the  loss  of  his  services  for  a  period  not 
exceeding  62  weeks,  amounting  to  $260,  the 
same  as  the  decedent  would  have  been  en- 
titled to  recover  had  he  lived  and  continued 
to  be  totally  disabled  from  said  injuries  for 
that  period.  The  provisions  of  the  policy 
upon  which  this  claim  is  based  are  as  fol- 
lows: "Does  hereby  insure  (name)  Jesse 
Rosenberry  (the  person  described  in  said 
application),  freight  brakeman  by  occupa- 
tion, for  a  period  or  periods  specified  be- 
low, beginning  at  noon  of  the  day  this 
IK)llcy  Is  dated,  in  the  amount  of dol- 
lars, principal  sum,  and  five  dollars  weekly 
Indemnity  against  bodily  injuries,  sustained 
through  external,  violent,  and  accidental 
means,  as  follows:  If  death  shall  result 
within  ninety  days  from  such  injuries,  inde- 
pendently of  aU  other  causes,  the  com- 
pany  will  pay  the  principal  sum  of  this 


policy  to i  bis ,  if  surviving,' or  in 

the  event  of prior  death,  to  the  legal 

representatives  of  the  assured,  *  *  * 
which  payment  shall  terminate  the  policy." 
It  is  averred  in  the  complaint  that  the  ap- 
pellant's decedent  died  from  his  Injnries 
within  24  hours  after  receiving  the  same. 

The  sole  question  here  presented  is  this: 
Does  the  policy  declared  upon  entitle  the 
Insured  or  his  representatives  to  recover 
anything  by  reason  of  his  death,  or  on  ac- 
count of  any  Indemnity  accruing  after  his 
death?  We  think  it  clear  that  this  question 
most  be  decided  in  the  uegatlre.  The  only 
kind  of  insurance  provided  for  In  the  con- 
tract is  Indemnity  for  loss  of  time  and  serv- 
ices by  the  insured  on  account  of  accidental 
injuries.  In  one  sense,  all  Insurance  is  for 
"indemnity."  In  case  of  death,  the  proceeds 
of  the  policy  are  used  to  indemnify  the  ben- 
eficiary, or,  if  there  be  none,  tho  personal 
representatives  or  the  estate  of  the  dece- 
dent Such  is  the  insurance  provided  for 
under  the  .style  of  the  "principal  sum"  in 
this  contract,  in  the  event  the  same  had 
been  executed.  But  the  indemnity  contem- 
plated in  the  executed  portion  of  the  con- 
tract is  for  loss  of  services  during  the  llfe> 
time  of  the  Insured,  and  it  Is  made  payable 
In  express  terms  "to  the  assured,"  and  not 
to  the  beneficiary  or  to  the  personal  repre- 
sentatives. Of  course,  whatever  indemnity 
had  accrned  up  to  the  time  of  the  death  of 
the  insured  could  be  c<dlected  by  such  per- 
sonal representatives,  the  same  as  any  other 
claim  due  his  estate;  but  this  Is  so,  not 
by  virtue  of  any  special  agreement  to  pay 
such  representatives,  but  because  it  is  a 
debt  which  was  due  the  decedent  in  his  life- 
time, and  Inures  to  the  benefit  of  the  estate 
as  a  portion  of  the  personal  assets  thereof. 

Great  stress  seems  to  be  placed  by  ap* 
pellant's  counsel  upon  the  clause  or  provi- 
sion in  the  policy  which  limits  the  amount 
of  recovery  In  any  event  to  a  claim  for  52 
weeks  consecutively.  We  are  unable  to  see, 
however,  in  what  way  this  provision  can 
determine  the  question  as  to  whether  there 
Is  any  liability  at  all  or  not  for  any  claim 
accruing  after  the  death  of  the  Insured.  It 
must  be  admitted,  we  think,  that  if  the 
clause  referred  to  were  entirely  eliminated, 
we  would  still  have  a  contract  for  in- 
demnity on  account  of  total  disability  caus- 
ed by  accidental  injuries.  The  only  differ- 
ence would  be  that  without  this  clause  the 
Insured  would  not  be  limited  in  his  recovery 
to  52  weeks,  or  to  any  period,  but  he  would 
be  entitled  to  recover  $5  for  every  week  that 
he  suffered  such  total  disability.  But  would 
It  be  contended  that.  In  the  absence  of  such 
limitation  clause,  the  personal  representa- 
tives of  the  Insured,  In  the  event  of  his 
death,  could  continue  to  collect  $5  per  week 
interminably?  If  not,  what  would  be  the 
limit  of  such  recovery?  It  seems  to  us  the 
mere  statement  of  the  proposition  furnishes 
the   solution  to   it     Tlie   argument  upon 
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wUeh.the  oonoad  tat  a|>penaiit  1mm  their 
eontentton  la  that,  becanse  tbe  assnred  was 
acddeatally  killed,  he  \nM,  in  the  letter  and 
■plrlt  of  the  contract,  totally  disabled,  and 
prevented  "from  performing  any  and  all 
kind  of  doty  pertaining  to  his  occupation"; 
and.  Inasmuch  as  "the  continuance  of  sach 
disability"  was  without  end,  that  it  must 
have  Included  "a  period  not  exceeding  fifty- 
two  consecutive  weeks."  "Eo  say  that  a 
man  is  not  disabled  from  performing  the 
duties  of  a  brakeman  when  he  Is  killed," 
counsel  c<xitlnne  to  argue,  'is  to  quibble.** 
If  we  should  concede  that  when  the  dece- 
dent was  killed  he  was  totally  "disabled," 
and  was  consequently  prevented  from  fol- 
lowing his  usual  occupation,  the  conse- 
quences claimed  by  counsel  do  not,  by  any 
means,  necessarily  follow.  If  the  death  of 
Jesse  Rosenberry  can  be  said  to  be  the 
fulfillment  of  the  letter  of  the  contract.  It  Is 
far  from  being  within  Its  spirit  and  mean- 
ing. To  give  the  contract  such  a  literal  in- 
terpretation would  be  to  lose  sight  entirely 
of  the  intention  of  the  parties  as  indicated 
by  the  entire  scope  of  the  Instrument  As 
well  might  It  be  argued,  when  a  beneficiary 
society  stipulates  to  pay  one  of  its  members 
a  specified  sum  per  week  as  indemnity  so 
long  as  he  is  whoUy  disabled  from  pursuing 
his  usual  vocation,  that  the  obligation  to 
pay  continues  after  death;  or,  when  the 
general  government  Issues  to  a  disabled 
soldier  a  pensi(»i  certificate  for  total  or  pat^ 
tial  disability,  that  his  personal  representa- 
tlves  would  be  entitled  to  continue  the  col- 
lection of  the  pension  after  the  soldier's 
demise,  provided  the  pension  may  be  regard- 
ed as  an  indemnity  on  account  of  his  hi- 
capacity  to  perform  labor  or  earn  a  living. 
In  the  construction  of  contracts  the  leading 
purpose  is  to  ascertain  the  true  meaning  of 
tbe  parties.  Beard  t.  Lofton,  102  Ind.  408, 
2  N.  E.  129.  This  purpose  Is  never  accom- 
plished by  looking  to  the  mere  letter.  "Qui 
bieret  In  liteoi,  hasret  In  cortlce,"— the  ad- 
herence to  the  letter  Is  but  sticking  in  the 
bark.  To  disregard  the  manifest  intention 
of  the  parties  and  to  regard  the  mere  words 
will  never  lead  to  a  discovery  of  the  true 
meaning.  2  BL  Comm.  879.  It  is  true,  the 
meaning  must  be  gathered  from  the  terms 
employed  by  the  parties,  but  these  must  .be 
viewed  In  the  light  of  the  nature  of  the 
transaction  in  which  the  parties  are  en- 
gaged, and  of  the  surrounding  circumstan- 
ces, and  every  part  must  be  construed  with 
reference  to  the  entire  contract  The  nature 
of  the  instrument  itself  must  be  regarded, 
as  well  as  the  purpose  which  the  parties 
had  In  view  In  executing  it  Olty  of  Vln- 
cennes  v.  Citizens  Gas  Light  Co.,  1S2  Ind. 
114,  31  N.  E.  573.  We  think,  when  the  in- 
strument Is  thns  construed,  the  conclusion  Is 
inevltaUe  that  the  indemnity  provided  for 
Is  limited  to  such  as  accrued  during  the 
lifetime  of  the  insured,  and  that  with  his 
death  all  liability  for  future  Indemni^  ceas- 


ed. Had  the  parties  intended  to  contract 
for  insurance  on  account  of  the  death  of 
appellant's  decedent,  it  would  have  been 
easy  to  so  stipulate.  The  plain  and  obvious 
meaning  of  the  policy  would  be  violated  by 
giving  it  the  construction  contended  for  by 
appellant  Our  conclusion  is  that  the  de- 
murrer was  properly  sustained.  Judgment 
af&rmed. 

OS  Ind.  App.  683) 
PENNSYLVANIA  CO.  v.  WITTB.' 
(Appellate  Court  of  Indiana.     Mardi  26,  1806.) 

MaITIR  l.Nn  ISXRTAST— PiKSON'AL  INJUKT  OV  Sa» 
VANT— PlIADIKO — DSFBCTITX   MaCHINSBT 

— Instkuction. 

1.  In  a  complaint  by  a  servant  to  recover 
from  the  master  for  a  penonal  injury  alleged 
to  have  been  due  to  defective  machinery,  a  gen- 
eral allegatioQ  of  want-  of  luiowledge  of  such 
defect  by  plaintiff  covers  both  actoal  and  im- 
puted knowledge,  and  will  be  sufficient,  on  de- 
murrer, unless  negatived  by  the  specific  facts 
stated. 

2.  Since  a  plaintiff  may  plead  in  one  para- 
graph, and  rely  on,  different  defects  in  machin- 
ery as  the  cause  of  an  injury,  an  insufficient  al- 
legation of  one,  where  a  nnmtwr  are  charged, 
will  not  render  a  complaint  demurrable. 

3.  Where  neither  muster  nor  servant  lias 
actual  knowledge  of  a  defect  in  machinery,  but 
the  servant  is  unskilled  in  machinery,  and  is  not 
charged  by  the  master  with  its  inspection,  knowl- 
edge of  the  defect  will  not  be  so  readily  imputed 
to  tiim  as  to  the  master,  upon  whom  rests  the 
duty  of  inspection. 

4.  Whue  the  fact  that  repairs  were  made 
on  machinery  after  an  accident  resulting  In  a 
personal  injury  cannot  be  shown  in  proof  that  the 
injury  was  due  to  defects  in  the  machinery,  such 
rule  does  not  prevent  a  plaintiff  from  showing 
the  condition  of  the  machinery  shortly  after  the 
accident,  though  observed  by  the  witnesses  in 
making  repairs  thereon. 

'5.  An  instruction  that  It  is  the  duty  of  a 
master  "to  provide  reasonably  suitable  and  safe 
machinery"  for  use  by  employes  is  not  errone- 
ous. 

Appeal  from  circuit  court,  Whitley  cotmty; 
J.  W.  Adair,  Judge. 

Action  by  Frank  Witte  against  the  Pennsyl- 
vania Company.  Judgment  for  plaintUI,  and 
defendant  appeals.    Affirmed. 

Allen  Zoliats,  for  appellant  L.  M.  Ninde, 
for  appellee. 

GAVIN,  O.  J.  Appellee  was  injured  while 
working  in  appellant's  shops.  For  this  he  re- 
covered judgment  for  damages  in  the  court 
below.  Demmrrers  to  the  two  paragraplis  of 
complaint  were  overruled,  with  exceptions, 
and  judgment  rendered  over  appellant's  mo- 
tion for  a  new  trial.  One  paragraph  of  com- 
plaint alleges  that  appellee  was  employed  to 
oil  the  shafting  and  machinery  in  appellant's 
shops,  and  to  shovel  coal;  that  while  enga- 
ged in  oiling  a  certain  loose  pulley,  a  belt  slip- 
ped from  a  fast  pulley  alongside  It,  and  set 
the  loose  pulley  in  motion,  whereby  his  hand, 
which  held  the  loose  pulley,  was  thrown  into 
certain  cogwheels;  tliat  this  was  caused  by 
the  dangerous  defects  in  and  insufildency  of 
the  shifter,  by  which  the  belt  was  shifted 
from  one  pulley  to  the  other  and  by  which  it 
1  Kehsartnc  dented,  44  N.  B.  STT. 
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should  have  been  kept  npon  the  pulley  on 
which  It  had  been  placed.  There  are  also 
general  avennenta  of  knowledge  upon  the 
part  of  the  appellant,  and  want  of  knowledge 
of  the  dangerous  defects  and  dne  care  upon 
the  part  of  appellee,  with  proper  averments 
of  the  negligence  of  appellant  in  so  maintain- 
ing its  machinery  in  such  dangerous  condition. 

It  is  weU  settled  that  it  Is  the  duty  of  the 
master  to  exercise  reasonable  care  to  furnish 
reasonably  safe  places  in  which,  and  appli- 
ances with  which,  the  servants  are  to  work, 
and  to  exercise  the  same  care  to  keep  them  in 
such  condition.  It  is  also  true  that  the  serv- 
ant assumes  all  the  risks  ordinarily  Incident 
to  the  work  in  which  he  engages,  but  the 
servant  does  not  assume  the  Iiazards  occa- 
sioned by  the  master's  negligent  breach  of  his 
duty,  unless,  with  knowledge  thereof,  he  con- 
tinues in  the  master's  service,  when,  as  a 
general  rule  (subject,  however,  to  some  ex- 
ceptions, with  which  we  have  not  now  to 
deal),  the  servant  is,  in  Indiana,  held  to  ati- 
snme  these  added  hazards.  Rogers  v.  Ley- 
den,  127  Ind.  50,  26  N.  B.  210;  Railroad  Ck). 
V.  Ostman  (Ind.  Sup.)  41  N.  E.  1037;  Rail- 
way Co.  V.  Quinn  (Ind.  App.)  43  N.  B.  240;' 
Railroad  Co.  v.  Holcomb,  9  Ind.  App.  198,  36 
N.  E.  39;  Blondln  v.  Quarry  Co.,  11  Ind.  App. 
395,  37  N.  B.  812;  Lynch  v.  RaUroad  Co.,  8 
Ind.  App.  516,  36  N.  B.  44;  Pennsylvania  Co. 
V.  Borgett,  7  Ind.  App.  338,  33  N.  B.  914,  and 
34  N.  B.  650.  It  must  also  be  regarded  as 
established,  in  this  state,  that  such  knowl- 
edge as  operates  as  an  assumption  of  the  risk 
ia  not  to  be  regarded  as  included  under  the 
head  of  "cMitrlbutory  negligence,"  but  is  an 
independent  factor  or  element,  the  existence 
of  which  must  be  specifically  denied,  as  the 
knowledge  of  the  master  must  be  specifically 
averred.  Bridge  Co.  v.  Eastman,  7  Ind.  Apj). 
515,  34  N.  E.  835;  Railway  Co.  v.  Woodward, 
9  Ind.  App.  169,  36  N.  E.  442;  Railroad  Co. 
T.  Duel,  134  Ind.  156,  33  N.  E.  355;  Coal 
Co.  V.  Albanl  (Ind.  App.)  40  N.  B.  702;  Rail- 
way Co.  V.  Corps,  124  Ind.  427,  24  N.  B.  1046. 
Although  the  servant  may  not  have  actual 
knowledge  of  the  existence  of  the  dangerous 
defect,  if  the  defect  is  open  and  obvious,  so 
that.  In  the  exercise  of  reasonable  care  in  the 
discharge  of  his  dntles,  he  ought  to  have 
known  it,  then  he  will  be  deemed  to  have 
known  that  which  he  should  have  learned. 
Pulp  Co.  V.  Jones  (Ind.  App.)  38  N.  B.  547; 
Lynch  v.  Railroad  Co.,  supra.  The  general 
averments  of  Imowledge  and  want  of  knowl- 
edge, however.  Include  both  actual  and  im- 
puted Imowledge.  Railroad  Co.  v.  Duel,  sn- 
pca;  Louisville,  etc.,  R.  Co.  v.  Ifiller  (Ind. 
Snp.)  40  N.  E.  116;  Manufacturing  (3o.  v. 
Fields,  138  Ind.  58,  36  N.  B.  529;  RaUway 
Co.  V.  McHenry,  10  Ind.  App.  525,  37  N.  B. 
186;  Railway  Co.  v.  Breedlove,  10  Ind.  App. 
657,  38  N.  B.  357. 

Counsel,  in  their  brief,  state:  "The  shifter 
Is  not  accurately  described  in  the  complaint, 
nor  is  Its  use  or  connection  with  the  belt 
BOfflclently  stated  to  give  one  a  Just  idea 


of  Its  operation."  In  this  statement  we  are 
of  opinion  counsel  are  sustained  by  the  facts; 
but  we  are  not  therefore  permitted  to  supple- 
ment the  allegations  of  the  complaint,  and 
make  them  more  specific,  by  resort  to  the  de- 
scription of  the  machinery's  working,  set 
forOi  by  counsel  in  their  brief,  in  order  to 
overthrow  the  general  averments  of  the  com- 
plaint. In  actions  such  as  this,  the  general 
averments  of  negligence  or  want  of  contribu- 
tory negligence  or  knowledge  of  dangerous 
defects  will  be  deemed  sufficient,  as  against 
demurrer,  nnless  the  facts  spedflcally  stated 
clearly  show  the  contrary.  Railway  Ca  v. 
Malott  (Ind.  App.)  41  M.  B.  549;  Coal  Co.  v. 
Brldgewater  (Ind.  App.)  40  N.  B.  1101.  In 
view  of  the  lack  of  particularity  in  the  state- 
ments concerning  the  mode  of  construction  of 
this  shifter,  and  especially  in  view  of  the  di- 
rect averment  that  it  was  no  part  of  the  ap- 
pellee's duty  "to  work  with  or  operate  said 
shifter,  or  any  of  its  fastenings,"  nor  to  in- 
spect or  repair  the  same,  we  cannot  say  that 
the  general  averment  of  want  of  knowledge 
appears,  conclusively,  to  be  untrue. 

The  second  paragraph  contains  largely  the 
same  matters  as  the  first,  with  additional 
charges  of  other  acts  of  negligence,  such  as 
failure  to  put  guards  over  the  cogwheels,  and 
suffering  the  "rattlor  and  the  line  shafting,  its 
bearings,  boxings,  and  fastenings,  and  the 
said  cogwheels,  their  shaftings,  boxings,  bear- 
ings, and  the  cogs  on  said  wheels,  to  be  and 
become  and  remain  worn  out,  out  of  order, 
loose,  worthless,  and  dangerous,"  for  use  by 
the  appellee  and  others,  and  also  in  sutCfMiug 
each  and  every  part  of  said  machinery  "to  be 
and  become  and  remain  worn  out,  loose,  out  of 
order,  and  dangerous."  It  Is  further  averred 
that  the  accident  happened  "because  and  on 
account  of  each  and  every  part  of  said  defect- 
[Ive]  and  dangerous  condition  of  said  machlxt- 
eiy  and  appliances,  and  of  every  part  thereof, 
as  aforesaid."  Since  our  practice  authorizes 
plaintiffs,  in  such  actions  as  this,  to  plead,  in 
one  paragraph,  various  different  defects  as  the 
cause  of  the  Injury,  we  cannot,  in  considering 
the  complaint,  confine  ourselves  to  a  consider- 
ation of  one  or  more  only  to  the  exclusion  of 
the  others;  nor  is  the  plaintiff  to  be  thus  re- 
stricted In  his  proof.  Upon  trial,  it  Is  suffi- 
cient If  he  prove  so  many  of  the  acta  of  negli- 
gence charged  as  will  establish  his  case.  Coal 
Go.  V.  Edmonson  (Ind.  App.)  43  N.  E.  242,  and 
cases  cited;  Oil  Co.  v.  Bowker,  141  Ind.  12,  W 
N.  E.  128.  There  was  no  error  in  overruling 
the  demurrers. 

We  come  now  to  the  questions  presented 
by  the  motion  for  new  trial.  It  was  proved, 
by  the  sheriff's  return  upon  the  summons,  that 
it  was  served  on  appellant  before  the  explm- 
tion  of  the  two  years  by  which  the  cause  of 
action  would  have  been  barred. 

In  considering  the  sufficiency  of  the  evidence 
to  sustain  the  verdict,  it  must  be  borne  in 
mind  that,  by  its  general  verdict,  the  jury, 
whose  members  saw  and  heard  the  witnesses, 
observed  their  manner,  and  their  apparent  la- 
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tenigence  and  hlaM,  has  found  an  tlie  facta  es- 
sential to  a  recovery  in  appellee's  faror.  This 
verdict  has  received  the  approval  of  the  trial 
jQdge.  To  tis,  upon  appeal,  It  is  not  allowable 
to  reverse  the  Judgment  uiwn  the  evidence, 
unless  there  be  an  entire  lack  of  evidence, 
either  direct  or  Inferential,  to  sustain  some 
fact  absolutely  necessary  to  appellee's  success. 
There  Is  evidence  to  establish  the  following 
facts:  Appellee  was  a  laborer,  who  had  been 
hired,  about  a  year  before  the  accident,  to 
help  generally,  and  who  had  been  employed 
for  eight  or  nine  months  to  shovel  coal,  to  oil 
the  shaftings  and  pulleys  in  appellant's  large 
shops,  and  also  to  repair  the  belts,  when  called 
upon  for  that  purpose.  No  express  duty  of 
inspection  or  examination  of  machtneiy  was 
Imposed  upon  him  by  the  terms  of  his  contract 
or  the  directions  of  his  superior..  One  piece 
of  machinery,  which  he  oiled,  was  a  rattler,  a 
large  Iron  cylinder,  about  four  feet  in  diame- 
ter, in  which  boiler  flues  were  placed,  to  be 
rolled  about  and  thus  cleaned.  The  power 
was  transmitted  to  it  by  a  large  cogwheel  on 
which  worked  a  smaller  one.  The  latter  was 
attached  to  a  shaft,  wbldi  was  caused  to  re< 
▼olve  by  a  belt  running  over  two  puUeys,— one 
upon  it  and  another  upon  the  main  shaft.  Up- 
on the  small  shaft,  which  connected  with  the 
cogwheels,  were  two  pulleys, — one  next  to  the 
cogwheel,  which  was  loose,  and  the  other  at- 
tached to  the  shaft,  called  a  "fast  pulley,"  one- 
alzteenth  to  three-eighths  of  an  inch  east  of 
the  former.  When  the  belt  was  on  the  latter, 
the  rattler  and  cogwheels  were  In  motion. 
When  upon  the  loose  pulley,  the  latter  re- 
volved, but  the  shaft  and  machlaery  remained 
fixed.  When  the  machinery  was  in  motion, 
the  loose  pulley  would  also  revolve,  but  it 
could  be  readily  stopped.  A  lever  extended 
under  the  framework,  to  which  the  shaft  was 
fixed.  Upon  the  end  next  to  the  belt  were 
two  arms,  extending  upward  above  the  belt, 
by  which,  when  the  handle  of  the  lever  In 
front  was  pushed  the  one  way  <»  the  oth- 
er, the  belt  was  shifted  to  the  one  pulley  or 
the  other.  Above  the  handle,  In  fnont,  was 
a  metal  disk,  with  holes,  through  whicfh  pins 
were  let  down,  which  held  the  shifter  In  place. 
While  appellee  was  oiling  the  loose  pulley, 
Just  as  he  had  been  directed  to  do  by  his  su- 
perior, the  belt  suddenly  slipped  over  upon  the 
loose  pulley  far  enough  to  put  it  in  rapid  mo- 
tion, whereby  his  left  hand,  which  was  resting 
upon  It,  to  hold  it  still,  was  thrown  into  the 
cogwheels,  and  crushed.  Appellee  had  been 
In  the  habit  of  nslng  the  shifter  at  various 
times  in  his  work.  Appellant's  theory  of  the 
accident  Is  that  it  was  caused  by  the  unsafe 
manner  in  which  appellee  undertook  to  do  tha 
work,  and  by  his  sleeve  catching  in  the  cog- 
wheels, and  not  by  reason  of  the  belt's  sudden- 
ly slipping  over.  It  further  claims  that  appel- 
lee, having  had  fnll  opportunity  to  learn  of  the 
defects  and  the  dangers,  assumed  all  risks. 
There  Is  evidence  that  some  of  the  holes  (n  the 
disk  had  worn  from  an  eighth  to  three-stx- 
teenths  of  an  Inch  larger  than  they  originally 
V.43N.B.no.S — 21 


were,  and  that  ttaos,  when  the  pin  was  drop- 
ped in.  It  would  slip  a  little  to  one  side,  allow- 
ing some  play  to  the  shifter.  There  was  also 
evidence  that  the  continued  use  of  the  ma- 
chine had  caused  the  wood  about  the  boxing 
in  which  the  east  end  of  the  shaft  rested  to 
become  worn,  so  that,  when  a  heavy  strain 
was  put  upon  the  belting,  the  shaft  was  drawn 
from  a  quarter  to  half  an  Inch  out  of  line. 
As  a  result,  there  was  an  inclination  for  the 
belt  to  slip  west,  towards  the  loose  pulley, 
which  varied  in  its  distance  from  the  fast  pul- 
ley, with  the  pull,  from  one-stxteenth  to  one- 
fourth  of  an  Inch.  It  was  within  the  range 
of  the  evidence  for  the  Jury  to  conclude  that 
the  pulleys  happened  to  be  quite  close  to- 
gether when  an  extra  strain  was  thrown  upon 
the  belt;  that,  by  the  shaft  being  out  of  line, 
the  belt  tended  to  slip  towards  the  loose  pulley 
far  enough  to  catch  it  and  set  It  in  motion, 
and  this  was  not  prevented  by  the  shifter,  be- 
cause of  the  play  allowed  It  by  a  loose  pin. 
Orantlng  that  there  was  not  any  actionable 
negligence  in  relation  to  the  shifter,  yet  we 
bave  the  looseness  of  the  boxing,  caused  t^ 
the  worn  condition  of  the  frame  In  which  It 
rested,  as  a  prime  factor  in  producing  the 
injury.  This  condition  the  Jury  found  to  have 
been  such  as  appellant  should  have  discovered 
and  remedied,  although  appellant's  witnesses 
denied  the  existence  of  the  defect,  and  in  some 
instances  the  possibility  of  the  alleged  results. 
It  does  not  appear,  conclnsivety,  that  either  the 
defect  or  the  consequent  danger  were  open  and 
obvious  to  one  upon  whom  rested  no  duty  of  in- 
spection, and  who  was  iiossessed  of  no  special 
mechanical  skill.  When  once  the  existence  of  the 
defect  is  conceded,  as  for  the  purposes  of  this 
case  It  must  be,  the  fact  that  it  was  not  Imown 
to  so  many  skilled  men,  uix>n  whom  rested 
more  or  less  of  the  duty  of  inspection,  would 
seem  to  demonstrate  pretty  clearly  that  the 
defect  was  not  open  and  obvious.  As  to  the 
consequent  danger  caused  by  the  belt's  slip- 
ping westward,  upon  the  east  end  of  the  shaft, 
which  was  pulled  nearer  the  main  shaft.  It 
would  be  hardly  fair  to  bind  appellee,  a  com- 
mon laborer,  to  knowledge  of  this  probable  re- 
sult, when  learned  counsel  seemed,  upon  trial, 
to  be  slow  to  believe  that  such  could  be  the 
result,  even  after  numerous  witnesses  had 
testifled  thereto,  and  when  Henderson,  the 
foreman  of  the  shops,  himself  testified  that,  if 
the  shaft  did  get  out  of  line  a  quarter  of  an 
inch,  it  would  not  have  any  effect  upon  the 
running  of  the  belt  Nor  are  we  content  to 
accede  to  appellant's  argument  that  appellee 
had  Just  as  good  an  opportunity  to  discover  the 
defect  as  appellant,  and  that,  since  neither 
had  actual  knowledge,  neither  can  be  charge- 
able with  Imputed  Imowledge.  The  rule  is 
undoubtedly  correctly  stated  In  the  quotations 
made  from  several  cases,  that,  "where  the 
danger  is  equally  open  to  the  observation  of 
both  the  master  and  the  servant,  both  are  upon 
common  ground,  and  the  master  is  not  liable, 
as  a  general  rule,  for  resulting  injuries."  Rail- 
road Co.  V.  Henderson,  134  Ind.  63S,  33  N.  B. 
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1021;  Swanmn  t.  City  of  La  Fayette,  184  Ind. 
625,  33  N.  E.  1033;  Griffin  t.  Railroad  Co., 
124  Ind.  326,  24  N.  B.  888;  Railway  Co.  v. 
Prawley,  UO  Ind.  18,  9  N.  E.  594.  The  diffl- 
cnlty  in  tliis  case  Is  that  while,  under  the  evi- 
dence, the  jury  might  doubtless  have  found 
that  no  defect  existed,  or,  if  it  did,  that  the 
danger  was  open  and  obvious,  it  did  not  so 
And,  but  Just  the  contrary.  The  duty  of  In- 
spection is  by  law  imposed  upon  the  master. 
He  Is  under  obligation  to  search  for  and  dis- 
cover, if  discoverable  by  proper  examination, 
those  things  which  are  hidden  from  even  the 
careful  observation  of  the  servant  In  the  Ois- 
charge  of  his  ordinary  duties.  As  to  thoee 
hidden  or  concealed  defects,  master  and  serv- 
ant are  not  upon  an  equality  of  obligation. 
The  master  must  search  diligently;  the  serv- 
ant observe  carefully.  Railway  Co.  v.  Mor- 
gan, 132  Ind.  430,  31  N.  E.  661,  and  82  N.  E. 
85;  Mining  Co.  v.  Persons,  11  Ind.  App.  264, 
39  N.  E.  214;  Railway  Co.  v.  Qulnn  (Ind.  App.) 
43  N.  E.  240;  Railway  Co.  v.  Woodward,  su- 
pra; Ume  Co.  V.  Tepps,  10  Ind.  App.  516,  38 
N.  B.  229.  We  have  given  to  the  voluminous 
evidence  and  to  the  exhaustive  briefs  of  the 
learned  counsel  careful  consideration,  and  are 
firmly  of  the  opinion  that  we  would  not  be  Jus- 
tified in  setting  aside  the  verdict  ujwn  the  evi- 
dence. 

Some  objection  is  offered  to  evidence  con- 
cerning repairs  made  after  the  accident,  which 
Is  usually  Inadmisslbla  That  evidence  of 
the  fact  of  subsequent  repairs  is  Inadmissible 
to  prove  prior  negligence  Is  the  law.  Railroad 
Co.  V.  Clem,  123  Ind.  15,  23  N.  E.  065;  Com- 
missioners V.  Pearson,  129  Ind.  456,  28  N.  E. 
1120;  Pulp  Co.  v.  Jones,  supra.  It  does  not, 
however,  necessarily  follow,  merely  because 
the  fact  is  ascertained  while  making  subse- 
quent repairs,  that  a  party  will  be  debarred 
from  showing  the  condition  disclosed  shortly 
after  the  accident,  when  that  throws  light  upon 
and  tends  to  prove  the  condition  existing  before 
the  accident  We  do  not  feel  called  upon  to 
give  to  this  question  any  more  extended  con- 
sideration, from  the  fact  that  the  only  refer- 
ence made  to  such  objectionable  evidence  In- 
dicates page  83  of  the  record  as  disclosing  It. 
Both  the  questions  relating  to  this  subject 
there  found  were  aslied  and  answered  before 
any  objection  was  made.  It  is,  ordinarily,  too 
late  to  urge  an  objection  to  a  question,  when  a 
party  has  waited  and  taken  his  chances  upon 
a  favorable  answer  (Storms  v.  Lemon,  7  Ind. 
App.  435,  34  N.  E.  644),  although  there  are  cir- 
cumstances under  which  parties  will  not  be 
thus  estopped. 

It  is  said  that  the  first  instruction  given  does 
not  state  the  issue  fully,  but  wherein  It  falls 
Is  not  made  manifest  by  counsel.  Some  mild 
criticism  Is  offered  to  the  language  of  the  sec- 
ond Instruction,  that  "It  was  the  duty  of  the 
defendant  to  provide  reasonably  suitable  and 
safe  machinery,"  etc.;  it  being  said  that  the 
duty  is  only  to  exercise  reasonable  care  to  pro- 
vide^ etc.,— not  absolutely  to  provide.  The 
phraseology  used  Is  that  of  the  supreme  court 


In  Cax  Co.  v.  Parker,  100  Ind.  181, 187;  Busw. 
Pers.  Injur,  f  192,  and  other  text-books.  While 
the  obligation  is  frequently  expressed  as  Indi- 
cated by  counsel,  we  are  by  no  means  prepar- 
ed to  say  that  that  used  by  the  trial  court  ia 
inaccurate,  when  used  in  connection  with  the 
proposition  that,  for  a  negligent  violation  of 
that  duty,  the  master  must  respond.  Since, 
however,  the  duty,  as  expressed  In  this  charge, 
is  In  language,  so  far  as  relates  to  the  point 
under  consideration,  Identical  with  that  de- 
clared by  a  charge  given  to  the  jury  at  the  re- 
quest of  appellant,  it  certainly  has  no  cause 
for  complaint  The  charge  Is  not  subject  to 
the  objection  that  it  undertakes  to  define  the 
basis  upon  which  appellee  may  recover,  and 
omits  the  essential  factor  of  want  of  knowl- 
edge, as  was  the  case  in  Bridge  Co.  v.  East- 
man. 7  Ind.  App.  614.  34  N.  B.  835.  The 
charge  under  consideration  deals  with  the  re- 
sults of  negligence  alone,  and,  under  certain 
contingencies,  declares  that  "the  employer,  as 
to  this  question,  would  be  liable."  In  other 
charges  appellant  was  given  the  fullest  bene- 
fit of  the  doctrine  of  "assumption  of  the  risk." 
The  motion  for  new  trial  questions  the  correct- 
ness of  instructions  3,  4,  and  6  jointly,  not 
severally.  We  find  in  the  record  no  cause  for 
reversal.    Judgment  affirmed. 


(14  lad.  App.  641) 
CRUMRINB  V.  CRTJMRINB'S  ESTATE. 
(Appellate  Court  of  Indiana.     March  27,  1896.) 
BuRETTSHip—  Nbw    Tkial  —  Nbwlt-Disootkrbd 

EviDBNCK — NbOOTIABLS  IhSTRUMBSTS  —  BXBOO- 
TION— EviDBNCB  Or  OVNBRSHIF — FlBJLDIHO  A.IID 
pKOOr— HABKI.Eg8  Varianos  —  Instbdotiohs- 
Appbal— Rbooud— Revibw. 

1.  Where  it  appeared,  in  an  action  on  a 
note  signed  by  plaintiff's  parents,  that  the  note 
waB  given  in  renewal  of  a  prior  note  executed  by 
the  father  alone,  and  there  was  no  evidence  that 
the  mother  owed  piaintifi  anything  at  the  time, 
the  jury  were  warranted  in  finding  that  she  sign- 
ed the  renewal  note  merely  as  surety. 

2.  Where  one  of  the  isaues  Was  whether 
plaintiff  had  performed  certain  services  for  his 
parents,  a  motion  for  new  trial  on  the  affidavit 
of  one  who  claimed  to  have  worlied  with  plain- 
tiff at  the  time  the  services  were  rendered  was 
properly  denied,  it  appearing  that  no  diligence 
waa  exercised  to  produce  affiant  at  the  trial. 

3.  On  an  issue  as  to  the  ownership  of  a 
note  executed  by  plaintiff  to  his  father,  and  al- 
leged to  have  been  transferred  by  the  latter  to 
plaintiff's  mother,  evidence  that  when  the  father 
died  his  administrator  made  no  claim  to  the 
note,  though  he  knew  of  its  existence;  that  the 
note  was  in  the  mother's  possession  at  her  de- 
cease; and  that  plaintiff,  as  her  administrator, 
listed  it  as  hers, — was  sufficient  to  sustain  a  find- 
ing that  she  owned  the  note. 

4.  In  an  action  by  a  son  against  his  deceased 
mother's  estate,  where  a  set-off  was  pleaded, 
based  on  a  note  alleged  to  have  been  executed  by 
plaintiff  to  his  father,  and  transferred  by  the  fa- 
ther, in  his  lifetime,  to  plaintiff's  mother,  it  was 
sufficient  to  show  that  the  mother  owned  the 
note  when  she  died,  without  proving  a  transfer  to 
her  during  the  father's  life,  as  alleged. 

5.  An  instruction  which  does  not  accurately 
state  the  law  may  tie  refused  in  toto. 

6.  Since  the  execution  of  a  note  implies  a 
delivery,  an  instruction  that  the  burden  ia  on 
plaintiff  to  prove  that  the   note  sued   on  was 
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"■igned   and  deUrered"  affords  no  gmmd  for 
complaint. 

7.  A  note  ia  signed  by  the  maker  if  Us  name 
is  written  by  ano^er  in  his  presence  and  by  his 
direction,  either  with  or  without  the  nuiket's 
marlc. 

8.  Error  cannot  be  predicated  on  statements 
in  affidavits  presented  on  motion  for  new  trial, 
where  the  affidavits,  though  incorporated  in  the 
bill  of  exeej/tiooa,  ate  not  cwtified  to  by  the 
jadge. 

Appeal  from  circnit  court,  Wabasb  ooonty; 
H.  B.  SUvely,  Judge. 

Action  by  Jod  Orumrlse  against  the  estate 
of  Susannah  Crumilne,  deceased,  to  recover 
<»  a  note.  From  a  Judgment  for  defemdant^ 
plaintift  appeals.    Affirmed. 

Heniy  0.  Pettit,  for  appellant  A.  H.  Plum- 
mer  and  Chas.  Flinn,  for  appellee. 

GAVIN,  C.  J.  Appellant;  being  tbe  admln- 
Istratoi  of  the  estate  of  Susannah  Crumrine, 
his  mother,  filed  a  claim  against  it  upon  a 
note  reading  as  follows:  "Wabasb,  Ind.,  June 
2,  1886.  After  our  death,  we  promise  to  pay 
to  the  order  of  Joel  CmmriBe  five  hundred 
doUars,  with  6  per  cent,  interest  until  paid. 
Jacob  Crumrine.  Susannah  Crumrlne."  In 
addition  to  this,  appellant  claimed  $59.20  as 
due  upon  an  account  An  answer  of  general 
denial  was  filed,  together  with  special  answer 
of  want  of  consideration,  coverture,  and  sure- 
tyship, and  set-off,  based  upon  a  note  it  $100 
executed  by  appellant  to  Jacob  Crumrlne  Seph 
tember  18,  1881,  and  by  him,  in  his  lifetime, 
assigned  by  delivery  to  Susannah.  A  trial  by 
Jury  resulted  In  a  general  verdict  in  favor  of 
appellee  for  $53.  The  various  causes  for  re- 
versal argued  here  arise  upon  the  motion  for 
new  trial. 

There  was  evidence  to  show  the  following 
state  of  facts:  Jacob  and  Susannah  Crum- 
rlne were  husband  and  wife.  They  lived  in 
Ohio  until  1884,  when  they  moved  to  Wabash 
county,  Indiana.  They  had  seven  children, 
of  whom  appellant  Henry,  and  Samuel  Crum- 
rine, and  a  daughter,  Mrs.  Vamer,  were  the 
younger.  About  1868  or  1870,  appellant 
moved  to  Indiana.  Jacob  owned  the  farm 
and  a  mill  in  Ohio,  and  also  the  land  pur- 
chased In  Indiana,  until,  in  1886,  the  Indiana 
land  was  transferred  to  Susannah,  who  up  to 
that  time  had  owned  no  land.  Appellant 
worlced  upon  his  father's  farm  and  mill  In 
Ohio,  and  did  some  work  upon  the  farm  in 
Indiana.  Prior  to  the  execution  of  the  note 
sued  on,  appellant  had  kept  no  account 
against  his  father  and  mother  for  work  and 
labor  done.  Upon  examination  of  appellant 
under  the  statute,  it  was  disclosed  that  the 
$500  note  was  given  in  renewal  of  a  $400 
note.  He  was  then  asked:  "Who  signed  the 
first  note,  for  which  this  one,  you  say,  was 
given  in  renewal?"  He  made  answer,  "Ja- 
cob Crumrine."  He  was  also  asked:  "Q. 
What,  If  anything,  did  your  mother,  Susan- 
nah Crumrine,  owe  you  at  the  time  of  the  exe- 
cution and  delivery  of  the  note  to  you,  which 
yon  have  filed  as  a  claim  against  her  estate? 
Ans.  I  had  charged  her  no  account    She  sim- 


ply gave  me  tbe  note,  on  father  and  mother 
simply  gave  me  tbe  note,  and  said  it  was  for 
wliat  they  owed  me."  He  said  further:  '^ 
knew  I  had  done  a  good  deal  of  work  for  her 
and  father.  Ques.  Name  a  single  thing  that 
you  had  done  for  your  mother  at  that  time 
that  you  hadn't  been  paid  for?  Ans.  I  don't 
know  that  I  can."  There  is  evidence  that 
the  makers  of  the  note  both  stated  that  this 
and  other  notes  given  to  other  children  about 
the  same  time  were  given  for  what  they  owea 
the  payees  for  work  done  for  them;  also,  ttiat 
the  appellant  stated  that  tbe  note  was  given 
to  make  liim  even  with  the  older  children, 
who  had  received  more  than  he  had.  Taking 
these  facts,  and  the  other  circumstances  sur- 
rounding the  transaction,  we  ate  of  opinion 
that  the.  Jury  was  authorised  to  find  that,  as 
to  Susannah  Crumrine,  the  note  was  executed 
without  any  consideiatlon,  and  merely  as 
surety.  The  Jury  might  rightfully  have  found 
that  Susannah  never  was  under  any  legal  lia- 
bility to  pay  for  the  work  done,  even  if  the 
father  was.  Jacob  Crumrine  died  in  tbe 
spring  of  1803,  and  Susannah  hi  the  fall  of 
the  same  year.  The  $100  note  was  in  the 
possession  of  Susannah  at  tbe  time  of  her 
death.  One  son  was  administrator' of  Jacob's 
estate.  He  had  knowledge  of  the  execution 
of  the  $100  note  to  Jacob,  but  made  no  claim 
for  it  nor  any  inquiry  about  it  The  appel- 
lant was  the  administrator  of  his  mother's 
estate,  and  listed  the  $100  note  as  hers,  caused 
it  to  be  appraised  as  such,  and  so  held  it  at 
the  time  of  the  trIaL  Under  these  dicnm- 
Btances  the  Jury  was  authorized,  in  a  suit 
against  appellant,  to  find  that  she  was  the 
owner  of  the  note. 

The  evidence  of  appellant's  account  was  not 
sufficiently  clear  and  definite  to  authorize  us 
to  say  that  it  was  all  proven  absolutely  and 
without  dispute.  We  are  therefore  of  opin- 
ion that  the  verdict  was  not  for  too  large  an 
amount 

Appellant  sought  a  new  trial,  that  he  might 
prove  by  one  Madison  Crumrine  that  in  1868, 
1869,  and  1870,  appellant  worked  as  a  band 
for  his  father  and  mother  in  Ohio.  The  affi- 
davit of  the  witness  states  that  he  knows  the 
facts  liecanse  he  worked  along  with  appel- 
lant If  he  did,  appellant  ought  certainly  to 
have  been  aware  of  the  fact  and  should  have 
inquired  of  him  concerning  his  knowledge  of 
the  matters  involved.  It  is  clear  no  diligence 
is  shown.  Lime  Co.  v.  Mock  (Ind.  App.)  42 
N.E.  761;  East  V.  McEee  (Ind.  App.)  42  N.  E. 
868. 

The  circumstances  of  this  case  were  pecul- 
iar. The  three  brothers,  with  claims  on  notes 
evidently  executed  as  part  of  one  system, 
were  plainly  acting  together.  They  were  sup- 
porting by  their  evidence  each  other's  claims. 
Taking  It  all  in  all,  and  in  the  light  of  the 
restrictions  as  to  its  inference  laid  down  by 
the  instructions,  there  was  no  harmful  error 
in  permitting  proof  on  cross-examination  that 
one  of  them  had  filed  a  claim  of  $3,100  for 
taking  care  of  the  old  folks  during  a  part  of 
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the  period  Iii  whlcb  the  witness  was  testify- 
ing that  appellant  was  working  for  his  moth- 
er. For  the  same  reasons,  and  possibly  oth- 
ers, there  was  no  error  In  admitting  evidence 
of  the  existence  of  the  notes  claimed  by  the 
two  brothers. 

We  are  not  In  accord  with  appellant's  posi- 
tion that  It  was  essential  to  prove  a  transfer 
of  the  ^100  note  by  Jacob  Crumrine  In  his  life- 
time. The  court  Instructed  the  Jury  that  It 
was  essential  to  show  a  transfer  of  the  note 
to  Susannah  In  her  lifetime.  If  Susannah 
owned  the  note  at  the  time  of  her  death,  that 
was  sufficient,  whether  she  acquired  It  before 
or  after  Jacob's  death.  Any  want  of  har- 
mony between  the  proof  and  averment  would 
be  a  mMe  variance,  and  not  failure  of  proof. 
Stelnke  v.  Bentley,  6  Ind.  App.  663,  84  N. 
B.  97. 

The  Instmctlon  presoited  by  appellant  was 
rightly  rejected.  When  tbe  Instruction,  as 
written,  does  not  accurately  state  the  law,  It 
may  be  refused.  Rogers  r.  Leyden,  127  Ind. 
50,  26  N.  E.  210. 

Appellant  had  no  Just  cause  for  complaint 
that  the  court  instructed  the  Jury  that  it  de- 
volved upon  the  appellant  to  show  that  the 
deceased  signed  and  delivered  the  note.  The 
burden  was  upon  him  to  prove  the  execution 
of  the  note.  Its  execution  implies  both  a 
signing  and  delivery.  Nicholson  v.  Oombs,  90 
Ind.  615.  The  note  was  "signed"  by  the 
maker  if  she  either  wrote  her  own  name 
thereto,  or  it  was  written  by  another,  in  her 
presence  and  by  her  direction,  either  with  or 
without  her  mark.  Nye  v.  Lowry,  82  Ind. 
816;  Carver  v.  Carver,  97  Ind.  407;  Rev.  St 
1894,  §  240  (Rev.  St.  1881,  i  240),  subd.  9. 

The  adverse  theories  of  appellant  and  ap- 
pellee as  to  the  consideration  of  the  note— 
whether  given  for  work  and  labor,  or  merely 
to  equallEe  appellant  with  the  other  children, 
and  for  love  and  affection,  and  whether  or  not 
It  was  a  mere  gift,  or  whether  deceased  was 
surety— were  all  properly  involved  by  the  is- 
sues, and  were,  as  we  construe  the  charges, 
fairly  and  clearly  submitted  to  the  jury.  We 
do  not  think  the  jury  could,  under  them,  have 
failed  to  give  appellant  his  Just  dues,  had  it 
found  with  them  upon  the  material  questions 
of  fact. 

Interest  was  properly  allowed  upon  the  $100 
xtote  from  its  maturity,  even  though  It  did 
not  specifically  call  for  interest  The  instruc- 
tion criticised  does  not  purport  to  deal  with 
the  account,  nor  lay  down  the  rule  for  the 
measure  of  damages  thereon. 

The  fourth  instruction,  when  fairly  con- 
strued, does  not  mean  that,  if  the  deceased 
was  a  married  woman  at  the  time  of  the  exe- 
cution of  the  note,  it  was  unenforceable,  un- 
less she  received  some  consideration  there- 
from at  that  tipie,  but  simply  that  it  waa  un- 
enforceable if  she  received  no  consideration 
therefor  at  all. 

One  cause  for  new  trial  Is  based  upon  iqi- 
proper  statements  and  comments  made  by 
counsel  during  argument.      The  facts  upon 


which  this  cause  Is  founded  are  In  no  way 
presented  to  us  other  than  by  the  affidavits 
accompanying  the  motion  for  new  trial,  which 
are  properly  incorporated  in  the  bill  of  excep- 
tions. The  Judge,  however,  does  not  certify 
to  their  correctness,  nor  does  the  fact  that  any 
objection  was  made  at  the  time,  or  any  ex- 
ception taken,  appear,  other  than  by  the  affi- 
davits. The  judge  did  not  by  Incorporating 
the  affidavits  in  the  bill,  thereby  adopt  their 
statements  as  his  own.  No  available  error 
can  therefore  be  predicated  upon  this  cause. 
Choen  v.  State,  85  Ind.  209;  Buscher  v.  Scul- 
ly, 107  Ind.  246,  5  N.  E.  738,  and  8  N.  H.  87; 
Ahlendorf  v.  Bank,  6  Ind.  App.  816,  83  N.  BL 
529;   2  Blljott,  Gen.  Prac.  t  605. 

Upon  an  examination  of  the  entire  record, 
we  are  Btnmgly  Impressed  with  the  heUet 
that  appellant's  cause  was  fairly  tried  and 
litrhtly  determined.   Judgment  affirmed. 


(B4  Ohio  St.  au) 
MAOHADBB  v.  WIIJ^IAMS. 
(Supreme  Ooort  of  Ohio.     March  31,  1896.) 
View  bt  Jdbt. 

The  view  by  the  jury  of  the  property 
which  ia  the  BubJect  of  litigation,  or  of  the  place 
where  a  material  fact  occurred,  which  may  be 
ordered  in  a  civil  action,  under  aectian  5191, 
Rev.  St,  is  solely  for  the  porpoae  of  enabling 
them  to  apply  the  evidence  offered  upon  the 
trial. 
(Syllabus  by  the  Court.) 

Brroi  to  circuit  court,  Cuyahoga  county. 

Action  by  Mary  Machader  against  Robert 
F.  Williams.  The  plaintiff  brought  suit  in 
the  court  of  common  pleas,  alleging  that  she 
and  the  defendant  are  owners  of  adjoining 
lots  in  the  city  of  Cleveland,  that  he  bad 
committed  the  various  acts  of  trespass  upon 
her  premises  set  out  in  the  petition,  to  her 
damage  in  the  sum  of  $800,  for  which  she 
prayed  Judgment.  The  answer  denied  the  al- 
leged trespasses  and  the  allegations  of  dam- 
age. On  the  Mai  the  jury,  by  direction  of 
the  court,  visited  and  viewed  the  premises. 
After  the  court  haa  given  its  general  instruc- 
tions to  the  Jury,  counsel  for  the  plaintiff  re- 
quested the  coiurt  to  Instruct  the  Jury  that  in 
connection  with  the  evidence,  they  should 
take  into  consideration  their  view  of  the 
premises  as  to  changes  of  grade  alleged  to 
have  been  made.  This  instruction  the  court 
refused  to  give,  and  In  lieu  of  it  instructed 
that  their  view  ot  the  premises  was  merely 
to  aid  them  in  applying  the  testimony  that 
had  been  Introduced  in  the  case.  To  this 
refusal  and  instruction  the  plaintiff's  coun- 
sel excepted.  The  Jury  returned  a  verdict 
in  favor  of  the  plaintiff  for  $25.  Her  motion 
for  a  new  trial  was  overruled,  and  Judgment 
rendered  on  the  verdict.  That  Judgment  was 
affirmed  by  the  circuit  court,  and  the  reversal 
of  both  judgments  is  sought  here,  the  only 
assignment  of  eiror  relied  on  being  said  re- 
fusal and  iustrucUon.  Plaintiff  brings  error. 
Affirmed. 
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John  O.  Wlnahlp,  for  plalntlft  la  error. 
EUne  &  ToUes,  for  defendant  In  error.   - 

SEL&.UCK,  J.  (after  stating  the  facts).  The 
■abject  of  the  effect  to  be  given  to  the  ob- 
aerratlona  of  Juries  npon  view  has  eroked 
mnch  apparent  conflict  of  (pinion.  An  ex- 
tended collection  of  cases  npon  the  sabject 
mar  be  found  In  Thomp.  Trials,  fS  875-802, 
Inclusive,  and  that  author's  conclusion  Is  re- 
lied upon  for  a  reversal  of  the  Judgment  in 
this  case.  That  conclusion  is,  however,  seri- 
ously discredited  by  the  fact  that  the  sub- 
jective effect  of  the  author's  consideration  of 
the  esses  was  to  lead  him  to  d^>Iore  "the  ef- 
fect which  Is  produced  upon  the  law  by  the 
effort  of  trained  minds  to  reduce  Its  rules  to 
■cieutlflc  precision."  A  treatlae  npon  the  sub- 
ject, written  for  the  purpose  of  carrying  that 
process  of  reduction  yet  further,  might  well 
show  that  cases  aptiarently  in  conflict  are  not 
really  so,  because  some  are  dvll  actions  and 
others  proceedings  to  appropriate  property  In 
the  exercise  of  the  right  of  eminent  domain, 
and  because  the  conclusions  of  coxuts  have 
been  affected  by  a  variety  of  statutory  pro- 
visions. In  this  case  the  view  of  the  prop- 
erty was  ordered  by  the  trial  court  pursuant 
to  section  5191,  Rev.  St,  which  provides: 
"The  court,  when  of  opinion  it  is  proper  for 
the  Jurors  to  have  a  view  of  the  property 
which  is  the  subject  of  litigation,  or  of  the 
place  in  which  -iny  material  fact  occurred, 
may  <«der  them  to  be  conducted  in  a  body, 
under  the  charge  of  an  oiScer,  to  the  place, 
which  shall  be  shown  to  them  by  a  person 
appointed  for  that  purpose;  and  while  the 
Jurors  are  thus  absent,  no  person  other  tlian 
the  person  so  appointed,  shall  speak  to  th^n 
on  any  subject  connected  with  the  trial." 
The  terms  of  the  statute  leave  it  to  the  dis- 
cretion of  the  trial  Judge  whether  the  view 
shall  be  had  or  not.  Such  has  been  the  uni- 
form course  of  decision.  It  is  not  to  be  sup- 
posed that  the  legislature  Intended  that  the 
observations  of  Juries  npon  the  view  should 
have  probative  effect  in  determining  the  is- 
sues of  fact  Joined  between  the  parties,  and 
yet  leave  to  the  Judge  discretion  to  prevent 
the  taking  of  the  view.  It  is  the  right  of 
the  party  to  heve  all  competent  evidence  sub- 
mitted to  the  consideration  of  the  Jury.  No 
reason  appears  for  holding  that  the  court 
erred  in  limiting  the  effect  of  a  view  which 
It  might  have  prevented. 

The  provisions  of  our  statutes  relating  to 
practice  authorize  motions  for  new  trials 
whereby  the  weight  of  the  evidence  may  be 
made  a  question  of  law  for  the  court,  and 
for  the  signing  of  bills  of  exceptions  contain- 
ing all  the  evidence,  to  the  end  that  there 
may  be,  in  the  circuit  court,  a  review  of  the 
decision  of  the  trial  court  upon  the  question 
so  made  by  the  motion  for  a  new  trial;  and 
tlie  bill  so  taken  may  be  presented  to  this 
court,  for  the  purpose  of  calling  upon  it  to  de- 
•^de  whether  there  was  any  evidence  to  sup- 
port the  verdict  and  the  Judgment  which  fol- 


lowed tt.  It  la  evident  that  an  these  par- 
poses,  deariy  provided  by  the  statutes,  would 
be  defeated  if  the  observations  of  the  Jury 
while  taking  the  view  should  be  regarded 
as  evidence.  Under  statutes  identical  with 
our  own,  the  view  of  the  Jury  has  been  held 
to  be,  not  for  the  purpose  of  obtaining  evi- 
dence, but  for  the  pupose  of  better  under- 
standing the  testimony  offered  in  open  court, 
subject  to  the  rules  of  law  as  to  its  com- 
petency and  effect,  and  by  witnesses  subject 
to  cross-examination.  Close  v.  Samm,  27 
Iowa,  603;  Brakken  v.  RaUway  Co.,  29  Minn. 
41,  11  N.  W.  124.  In  the  Uiterpretation  of 
statutes  not  appearing  to  be  substantially  dif- 
ferent, the  same  conclusion  was  reached  in 
Ballroad  Co.  v.  Bowen,  40  Ind.  545,  and 
Wright  V.  Carpenter,  49  CaL  007.  The  differ- 
ence between  the  effect  of  the  view  taken  by 
the  Jury  in  dvll  actions,  and  a  view  taken  in 
special  proceedings  under  statutes,  is  made 
dear  by  section  4467,  Rev.  St,  relating  to  the 
trial  in  the  probate  court  in  proceedings  to 
establish  ditches:  "The  probate  Judge  shall 
administer  to  the  Jurors  an  oath,  faithfully, 
impartially  and  to  the  best  of  their  ability, 
and  from  actual  view  of  the  premises  along 
the  whole  route  of  the  improvement,  to  ex- 
amine and  determine  the  particular  matters 
appealed  from,  and  to  render  a  true  verdict 
according  to  the  facts  appearing  to  them  from 
actual  view  of  the  premises,  and  the  evidence, 
under  the  charge  of  the  court"  The  provi- 
sions of  this  section  were  the  grround  for  the 
holding  in  Williams  v.  Lockoman,  46  Ohio  St 
416,  21  N.  E.  358.  It  discriminates  between 
the  facts  observed  by  the  Jury  upon  a  view 
and  evidence,  and  the  obvious  inferences  to 
be  drawn  from  the  case  last  cited  Justified 
the  refusal  and  the  Instruction  here  ques- 
tioned.    Judgment  alHnned. 


(M  Ohio  St.  86) 
SNYDBE  MANUF'G  CO.  v.  SNYDER  et  al. 

(Supreme  Court  of  Ohio.     Jan.  21,  1896.) 

DiSSOLDTION  OF   FIRM— Halb   OP   Phopertt    Am 

AS8BT8  —  TkANSFEB    OF  GoOD  WiLL  —  ScSSa- 

QUBKT  Sale  bt  Porcbaseb  to  C!okfoiiatiox. 

1.  Upon  the  dissolution  of  a  trading  copart- 
nership, its  assets,  including  the  good  will  of 
the  business,  may  be  sold  as  a  whole,  either  by 
the  partners  directly,  or  tlirough  a  receiver,  un- 
der an  order  of  court  in  a  case  to  which  they  are 
parties;  and  a  purchaser  thereof,  under  either 
method  of  sale,  is  entitled  to  continue  the  bnsi- 
nesB  as  the  successor  of  the  firm,  and  make  use 
of  the  firm  name  for  that  purpose. 

2.  Where  the  purchaser  transfers  the  prop- 
erty so  acquired  by  him  to  a  corporation  of  whidi 
he  is  a  member,  organized  to  succeed  to  the  busi- 
ness, it  may  carry  on  the  business  in  the  same 
manner,  under  a  corporate  name  including  the 
name  which  had  tieen  used  by  the  firm. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court  Ashtabula  county. 

Action  by  Andrew  G.  Snyder  and  William 
A.  Snyder  against  the  Snyder  Manufactur- 
ing Company  to  enjoin  the  use  of  such  name 
by  the  corporation.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Reversed. 
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Bnrke  &  Ingersolls  and  A.  A.  Thayer,  for 
plaintiff  in  error.  Theodore  Hall  and  Bickey, 
Carr  &  Goff,  for  defendants  In  error. 

WILLIAMS,  J.  The  action  below  *M18 
brought  by  Andrew  6.  Snyder  and  William 
A.  Snyder,  against  the  Snyder  Manufactur- 
ing Company,  to  enjoin  the  use  by  the  de- 
fendant of  the  name  "Snyder  Manufacturing 
Company,"  and  especially  the  use  of  the 
word  "Snyder"  In  that  name.  Certain  aver- 
ments of  the  petition  are  denied  by  the  an- 
swer, and  some  allegations  of  the  answer 
are  controverted  by  reply;  but  the  Issues 
thus  raised  seem  unimportant,  in  the  light  of 
the  facts  admitted  by  the  pleadings,  which 
are,  in  substance,  as  follows:  The  plaintiffs, 
who  are  now,  and  for  several  years  past 
have  been,  oigaged  In  business  as  manufac- 
turers of  certain  kinds  of  goods  at  the  city 
of  Plqoa,  In  this  state,  for  many  years  be- 
fore carried  on  the  same  kind  of  a  business 
at  Ashtabula,  also  in  this  state,  and  by  their 
skill  and  attention  to  business  established  a 
valuable  reputation  in  their  business,  which 
was  carried  on  under  the  name  of  Snyder  & 
Son.  Then,  on  the  7th  day  of  September, 
1887,  they  and  two  other  persons  formed  a 
copartnership  with  W.  H.  Bradley,  who  was 
the  owner  of  a  manufactory  at  Ashtabula, 
employed  In  the  manufacture  of  goods  simi- 
lar to  those  made  by  tbe  plaintiffs,  for  the 
purpose  of  combining  the  business  of  the 
parties,  and  thereafter  continuing  the  same 
as  one  concern.  By  the  terms  of  the  part- 
nership agreement,  Bradley  was  to,  and  did, 
contribute  one-half  of  the  capital,  and,  in  ad- 
dition thereto,  famish  the  use  of  his  manu- 
factory without  charge,  and  expend  at  least 
$3,000  in  putting  the  same  in  repair,  as  an 
offset  to  which  the  plaintiffs  were  to,  and  did, 
put  In  the  good  will  of  their  business,  and 
they  and  their  two  associates  were  to,  and 
did,  contribute  the  other  half  of  the  capital, 
and  devote  their  time  and  skill  to  the  man- 
ufacture of  goods  and  the  general  manage- 
ment of  the  business  of  the  partnership; 
Bradley  not  being  required  to  give  any  time 
or  attention  thereto.  This  copartnership, 
which  carried  on  its  business  under  the  firm 
name  of  Snyder  Manufacturing  Company, 
continued  for  a  period  of  three  years,  acquir- 
ing under  that  name  an  extensive  and  profit- 
able business,  and  a  good  reputation;  and 
at  its  termination,  the  parties  being  unable 
to  effect  a  satisfactory  settlement,  the  plain- 
tiffs, to  obtain  a  settlement  of  its  affairs, 
commenced  an  action,  in  which  a  receiver 
was  appointed  at  their  instance,  who  took 
possession  of  the  partnership  effects,  and 
afterwards,  under  an  order  of  the  court  so 
directing  him,  sold  the  same,  with  the  good 
will  of  the  firm,  at  public  sale.  The  order 
of  sale  contained  an  express  provision  that 
the  purchaser  should  have  the  right  to  carry 
on  the  business  as  the  successor  of  the  firm, 
."ind  was  so  made  without  objection  from 
any  of  the  partners,  all  of  whom  were  par- 


ties to  the  action.  The  plaintiffs  and  Brad- 
ley were  competing  bidders  at  the  sale,  when 
the  latter,  bidding  more  than  his  competitors 
for  the  assets  and  good  will  of  the  firm,  and 
being  the  higtiest  bidder  therefor,  became 
the  purchaser.  The  sale  was  duly  confirmed 
by  the  court,  and  the  property  transferred  to 
Bradley,  who  shortly  thereafter,  with  other 
persons,  organized  a  corporation  under  tbe 
laws  of  this  state,  with  the  name  of  the 
"Snyder  Mannfactnring  Company,"  for  tbe 
purpose  of  continuing  tbe  business  at  the 
manufactory  which  had  been  operated  by 
the  firm;  and  the  partnership  effects  and 
good  will  that  Bradley  had  purchased  were 
transferred,  with  tbe  manufacturing  plant, 
to  the  corporation,  which  has  Since,  in  its 
corporate  name,  been  doing  a  business  of  like 
character  to  that  fonneiiy  done  by  the  co- 
partnership, and  claiming  to  be  its  succes- 
sor. That  manner  of  conducting  Its  busi- 
ness  by  the  corporation  was  oijoined  by  the 
Judgment  which  It  Is  sought  here  to  have  re- 
versed; and  whether  there  should  be  a  re- 
versal, or  not,  it  is  conceded,  depends  on  tbe 
effect  of  Bradley's  purchase  of  tbe  assets,  ln< 
eluding  the  good  will  of  the  partnership,  and 
their  transfer  by  him  to  the  defendant  cor- 
poration. Did  tbe  defendant  in  that  way  ac- 
quire the  right  to  carry  on  a  business  in  the 
name  adopted  by  it,  like  that  which  had  been 
done  by  the  previously  existing  partnership, 
and  as  its  successor? 

Without  attempting  an  accurate  or  exhaust- 
ive definition  of  the  good  will  of  a  business,  it 
may  be  said  that  it  practically  consists  of  that 
favorable  disposition  or  inclination  of  persons 
to  extend  their  patronage  to  the  busine«i  on 
account  of  the  reputation  it  has  established; 
and,  as  the  business  Is  always  associated 
with  the  name  under  which  It  Is  conducted, 
the  name  becomes  a  part,  and  often  an  Im- 
portant part,  of  its  good  will.  The  good  will 
of  a  copartnership  is  regarded  in  law  as  prop- 
erty, constituting  a  part  of  its  assets,  and 
having  a  salable  value  In  connection  with  its 
tangible  property,  sometimes  exceeding  all  its 
other  assets,  because  of  the  advantages  af- 
forded a  purchaser  of  retaining  an  establish- 
ed custom,  and  enlarging  it.  As  a  general 
rule,  when  it  become  necessary  to  sell  the 
partnership  effects,  the  good  will  should  be 
valued  and  sold  with,  and  as  a  part  of,  them, 
and  ordinarily  it  passes  by  a  sale  of  them, 
though  not  expressly  mentioned.  It  is  well 
settled  that,  when  a  partner  sells  his  Interest 
in  the  business  to  a  copartner,  without  a  res- 
ervation or  exception  of  the  good  will,  the 
purchaser  is  entitled,  not  only  to  continue  the 
business  in  the  name  of  the  firm,  and  as  ita 
successor,  but  be  m  ly  prevent  tbe  selling  part- 
ner or  other  person  from  carrying  on  business 
In  that  way;  and  no  good  reason  is  apparent 
why  the  same  result  should  not  attend  a  pur- 
chase of  the  entire  assets  and  good  will  of  the 
firm,  by  one  of  the  partners,  at  a  sale  thereof, 
made  under  an  order  of  court,  in  a  proceeding 
to  which  the  partners  were  parties,  especially 
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]f  the  Bale  be  so  made  at  their  instance  and  for 
their  benefit  Indeed,  the  authorities  appear 
to  go  further,  and  maintain  that,  uimn  the  dia- 
scdution  of  a  copartnership,  there  being  no 
agreement  between  Its  members  to  the  con- 
trary, the  court,  having  the  parties  before  it, 
may  order  the  good  will  to  be  sold  or  disposed 
of  as  may  be  deemed  most  advantageous  to 
the  partners;  and  that  the  purchaser  at  such 
sale,  though  a  stranger  to  the  Arm,  may  law- 
fully continue  the  use  of  the  firm  name  in 
carrying  on  the  business  thereafter.  And 
that  seems  but  the  logical  result  of  the  rule 
that  the  rights  mentioned  belong  to  a  part- 
ner who  becomes  a  purchaser  at  such  sale; 
for,  in  order  to  insure  a  fair  sale,  all  bidders 
should  stand  upon  an  equality,  which  would 
not  to  be  BO  if  the  rights  acquired  at  the  sale 
were  to  be  varied  or  made  to  depend  upon  the 
relation  which  the  purchaser  had  sustained 
to  the  partnership,  or  other  Individual  circum- 
stance. The  salable  value  of  the  good  vtriU 
is  whatever  it  is  worth  in  the  market  wboi 
open  to  untrammeled  competition;  and  when 
brought  to  that  test  for  the  benefit  of  the 
partners,  it  is  not  for  them  to  assert  that  the 
purchaser  obtained  less  than  they  authorized 
to  be  sold  or  induced  him  to  believe  he  was 
buying. 

It  is  contended  that  Bradley  did  not  become 
the  owner  of  the  good  will  of  the  late  firm  of 
which  be  was  a  member,  by  bis  purchase  at 
the  receiver's  sale,  because  (1)  the  good  will 
of  the  plaintiffs  was  put  into  the  firm  as  an 
offset  to  tlie  use  of  Bradley's  manufactory, 
and  only  for  the  period  agreed  upon  for  the 
duration  ot  the  partnership,  and  therefore, 
at  the  expiration  of  that  period,  the  plaintiffs 
were  reinvested  with  their  good  will,  as  was 
Bradley  with  the  possession  of  his  property; 
(2)  the  order  of  the  court  under  which  the 
sale  was  made  expressly  excludes  any  right 
on  the  part  of  the  purchaser  to  make  use  of 
the  firm  name;  and  (3)  the  good  will  ceased 
upon  the  termination  of  the  partnership,  and 
consequently  could  not  be  sold. 

1.  With  respect  to  the  first  of  these  propo- 
sitions, it  may  be  observed  that  what  the  or- 
der of  the  court  directed  to  be  sold,  and  what 
the  receiver,  under  its  authority,  in  fact  sold, 
was,  not  the  good  will  or  property  of  the 
plaintiffs,  but  those  belonging  to  the  firm. 
The  plaintiffs'  business  and  its  good  will,  as 
tbey  existed  at  the  formation  of  the  part- 
nership, were  absorlied  and  merged  in  those 
of  the  firm,  and  went  to  make  up  its  assets, 
and,  in  so  far  as  tbey  did  so,  became  the 
property  of  the  firm,  subject  to  sale  under 
the  order  with  its  other  effects,  and  with  them 
vested  in  the  purchaser.  Conceding,  however, 
tiiat  the  plaintiffs,  at  the  expiration  of  the 
partnership  into  which  they  bad  entered  with 
Bradley,  were  restored  to  the  good  will  which 
belonged  to  their  business  when  the  partner- 
stiip  was  formed,  and  were  entitled  to  re- 
sume that  business  under  the  name  they 
had  formerly  used,  it  is  not  perceived  bow 
ttiat  could  operate  to  vest  in  them  any  part 


of  the  good  wlU  of  the  firm,  or  prevent  its 
vesting  in  Bradley  under  the  receiver's  sale 

2.  The  order  under  which  the  sale  was 
made,  directs  the  receiver  to  sell  all  of  the 
property  of  the  firm  "as  a  whole.  Including 
the  good  will,"  and  provides  tliat  "the  pur- 
chaser shall  have  the  right  to  carry  on  the 
business  as  successor  to  the  Snyder  Manu- 
facturing Company,"  but  states  that  "the 
court  does  not  pass  upon  or  make  any  order 
whatever  as  to  what  name  said  purchaser 
would  have  the  right  to  use  in  carrying  on 
said  business."  The  last  clause  of  the  order 
is  relied  upon  as  excluding  any  right,  on  the 
part  of  the  purchaser  under  it,  to  employ  the 
name  of  the  firm  in  any  business  he  might 
choose  to  carry  on  after  the  purchase,  and  as 
further  excluding  any  authority  to  do  such 
business  as  the  successor  of  the  firm.  But 
it  is  obvious  the  clause  bas  not  that  opera- 
tion. Instead  of  being  an  adjudication  abridg- 
ing the  rights  of  the  purchaser  with  regard  to 
the  use  of  the  firm  name,  its  design  was  to 
leave  the  determination  of  those  rights,  in  any 
controversy  that  might  thereafter  arise  con- 
cerning them,  unaffected  by  the  order.  And, 
as  a  partner  who  purchases  the  property  and 
good  will  of  the  copartnersliip  becomes  eor 
titled  to  the  use  of  the  firm  name,  in  the 
absence  of  a  stipulation  forbidding  it,  an  ex- 
press provision  in  the  sale,  or  the  order  of 
the  court  under  which  it  was  made,  that  the 
purchaser  should  have  that  right,  was  un- 
necessary. 

3.  The  proxwsltion  mainly  urged  tn  support 
of  the  Judgment  below  is  that  the  good  will 
of  a  copartnership  can  exist  only  so  long  as 
it  is  a  going  concern,  and,  ceasing  upon  the 
termination  of  th^  partnership,  is  not  there- 
after a  subject  of  sale.  It  may  be  that,  when 
a  firm  is  dissolved,  its  effects  distributed,  or 
sold  in  parcels  to  purchasers  not  wishing  to 
embark  in  a  similar  business,  and  its  affairs 
are  wound  up,  its  good  will  is  dissipated  and 
lost;  but  that  results  from  the  acts  of  the 
partners  themselves  In  making  such  a  dispo- 
sition of  the  assets  as  renders  the  good  will 
unavailable  as  a  salable  article,  for  it  is  not 
a  distinctive  article  of  property,  which  may 
be  sold  separate  from  the  tangible  effects  of 
the  partnership,  and  in  that  sense  it  may 
be  said  to  cease  when  the  partnership  is  so 
wound  up.  Ttiat,  in  substance,  is  the  scope 
and  purport  of  the  rule  declared  in  the  cases 
cited  in  the  brief  of'  the  defendant  in  error. 
In  neither  of  the  cases  was  the  question  here 
presented  involved.  But  the  doctrine  main- 
tained, both  In  England  and  this  country, 
where  the  copartnership  is  wound  up  in  the 
manner  indicated,  is  that  the  good  will  re- 
mains the  undivided  property  of  the  members 
of  the  firm,  either  or  any  of  whom  may  there- 
after lawfully  use  the  firm  name  if  they  de- 
sire to  continue  hi  business,  although  the 
name  of  the  partner  so  using  it  does  not  ap- 
pear in  that  of  the  firm.  Banks  v.  Gib- 
son, 34  Beav.  566;  Bradbury  v.  Dickens,  27 
Beav.  53;  CasweU  v.  Hazard,  121  N.  X.  4S4» 
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24  N.  B.  707;  Dougherty  v.  Van  Nostrand, 
Holt.  Ch.  68.  The  proposition  contended  for, 
if  sustained,  -would  practically  destroy  the 
value  of  the  good  will  as  an  asset  of  the  part- 
nership, and  entail  upon  its  members.  In 
many  Instances,  serious  loss.  As  partner- 
ships rest  upon  the  agreement  of  the  parties, 
express  or  Implied,  a  dissolution  occurs,  and 
a  new  partnership  Is  formed,  whenever  a 
partner  retiree  or  a  new  one  Is  admitted;  and 
If,  when  that  occurs,  the  good  will  of  the 
dissolved  Arm  should  cease,  and  could  nei- 
ther be  acquired  by  the  new  firm  nor  trans- 
ferred by  any  sale  made  by  the  members  of 
the  old  <me,  though  expressly  Included  in  the 
sale  of  its  effects,  its  value  as  an  asset  of 
the  firm  would  disappear.  Yet,  It  is  com- 
monly known  that  the  good  will  constitutes 
an  Important,  and  sometimes  a  controlling, 
luirt  of  the  consideration  for  the  purchase, 
and  It  has  long  been  the  settled  law  that,  in 
cases  of  the  kind  mentioned,  the  purchaser 
obtains  the  good  will,  including  the  right  to 
the  use  of  the  firm  name  In  the  continued 
prosecution  of  the  business.  In  so  holding, 
the  courts  give  effect  to  the  Intention  of  the 
parties  as  disclosed  by  the  transaction.  Where 
the  partners  themselves  make  a  sale  of  the 
firm  efTects,  Including  the  good  will,  the  in- 
tention and  understanding  is  manifest  that 
the  purchaser  shall  acquire  and  enjoy  every 
advantage  and  bene&t  which  the  firm  had, 
so  far  as  the  parties  are  capable  of  transfer- 
ring the  same;  and,  when  a  sale  is  made  un- 
der an  order  of  court,  in  a  proceeding  to 
which  the  partners  are  parties,  that  Intention 
is  not  less  plainly  Inferable.  The  object  to 
be  accomplished  In  making  the  sale,  in  ei- 
ther mode,  of  the  good  will,  with  the  other 
partnership  effects,  is  to  enhance  the  value 
of  the  assets  by  inducing  persons  to  bid  more 
for  them  than  they  otherwise  would,  under 
the  belief  that  the  purchaser  will  obtain  all 
the  benefits  of  the  good  will;  and,  when  the 
sale  is  made  and  consummated  on  that  basis, 
it  would  be  neither  Just  nor  equitable  to  per- 
mit the  vendors  to  deprive  the  purchaser  of 
anything  they  undertook  to  sell,  and  for 
which  they  have  been  paid.  The  good  will 
being  thus  sold  as  a  thing  of  value,  and  paid 
for  by  the  purchaser  as  such,  to  deny  him  the 
benefit  of  it  would  operate  as  a  fraud,  which 
the  law  will  not  sanction. 

We  are  not  reluctant,  therefore,  in  holding 
that,  upon  the  dissolution  of  a  trading  co- 
partnership, its  assets,  including  the  good 
will  of  the  business,  may  be  sold  as  a  whole, 
either  by  the  partners  directly,  or  through  a 
receiver,  under  an  order  made  by  a  court  In 
a  case  to  which  they  are  parties;  and  that  a 
purchaser  thereof  under  either  method  of  sale 
is  entitled  to  continue  the  business  as  the  suc- 
cessor of  the  firm,  and  make  use  of  the  firm 
name  for  that  purpose;  and,  further,  that, 
where  the  purchaser  transfers  the  property 
80  acquired  by  him  to  a  corporation  of  which 
he  is  a  member,  organized  to  succeed  to  the 
business,  it  may  carry  on  the  business,  in  the 


same  manner,  under  a  corporate  name  includ- 
ing the  name  which  had  been  used  by  the 
firm.  Iron  Works  Co.  v.  Payne,  50  Ohio  St 
U5,  33  N.  E.  88.  If  it  is  desired  to  Umlt  the 
right  of  the  purchaser  or  his  vendee  in  the 
use  of  the  firm  name,  or  exclude  such  right 
altogether,  it  should  be  done  by  stipulation 
in  the  contract  when  the  sale  is  made  by  the 
partners,  or  by  a  provision  to  that  effect  in 
the  order,  when  the  sale  Is  made  through  the 
court  In  the  case  of  Horton  tfanuTg  Co. 
T.  Horton  Mannf'g  Co.,  18  Fed.  816,  cited  by 
counsel  for  the  defendant  In  error,  a  copart- 
nership, without  any  consideration,  obtained 
the  consent  of  a  person  not  a  member  to  use 
his  name  In,  and  as  part  of,  the  firm  nam^ 
That  consent,  the  court  held,  amounted  to  a 
mere  license,  revocable  at  pleasure,  and  the 
partnership  so  obtaining  it  could  not,  without 
the  consent  of  such  person,  "transfer  the 
right  to  another  company  or  corporation  to 
make  a  like  use  of  the  name.  But  that  case 
cannot  be  regarded  as  an  authority  against 
the  claim  made  by  the  plaintiff  in  error  to 
this  case;  for,  where  the  partners  themselves 
make  a  sale  of  their  firm's  good  will,  which 
carries  with  it  the  right  to  use  the  firm 
name,  or  authorize  such  sale  to  be  made,  it 
cannot  be  said  that  the  use  of  the  name,  ei- 
ther by  the  purchaser,  or  those  succeeding 
to  the  business,  is  without  their  consent  As 
said  by  the  court  in  the  case  Just  cited,  on 
page  819:  "If  one  has  made  of  his  own  name 
a  trade-mark,  and  then  transfers  to  another 
his  business,  in  which  his  name  has  been  so 
used,  the  right  to  continue  such  use  of  the 
name  will  doubtless  follow  the  business  as 
often  as  It  may  be  transferred." 

Upon  the  facts  admitted  by  the  pleadings, 
the  Judgment  of  the  circuit  court  must  be 
reversed,  and  Judgment  rendered  for  the 
plaintiff  In  error.    Judgment  accordingly. 


(64  OUo  St.  321) 
STATE  V.  HBIBBL. 
(Supreme  Court  of  Ohio.     If  arch  17,  1896.) 

INTOZI0A.TIMO  LtQCOSS  —  KeBPIKO   S1.LOON    OPBV 
OS  SDNOA.T. 

It  is  an  offense  aeainst  the  provisions  of 
section  11  of  the  act  of  May  14,  1886,  as  amend- 
ed AprU  14,  1888  (Rev.  St  [Giauque]  |  8902),  to 
keep  a  saloon  open  on  Sunday,  so  tiutt  imtrons 
may  enter,  althon^h  businesg  be  not  carried  on 
as  on  other  days  of  the  week. 
(Syllabus  by  the  Court) 

Exceptions  from  court  of  common  pleas. 
Pike  comity. 

John  P.  Helbel  was  prosecuted  for  keep- 
ing a  saloon  open  on  Sunday.  Judgment  for 
defendant,  and  the  state  excepts.  Excep- 
tions sustained. 

Charles  M.  Caldwell,  Pros.  Atty.,  for  the 
State.    F.  E.  Dougherty,  for  defendant 

PER  CURIAM.  The  defendant  was  pla- 
ced on  trial  for  allowing  his  saloon  to  re- 
main open  on  Sunday.  Evidence  was  offer- 
ed by  the  state  tending  to  show  that  he  ad- 
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mltted'  two  persooB  to  his  saloon  on  the  day 
named;  that  they  remained  there  for  soAie 
hours  at  work,  vamishlng  the  woodwork; 
and  that  they  drank  beer,  for  which  they 
did  not  pay.  Evidence  was  also  Introduced 
by  the  state  tending  to  show  that  several 
other  persons  were  admitted  to  the  defend- 
ant's saloon  on  the  day  named  for  the  pur- 
pose of  buying  oysters,  and  oysters  were 
sold  to  them.  The  defendant  offered  no  evi- 
dence. After  the  conclusion  of  the  evidence 
the  prosecuting  attorney  requested  the  court 
to  give  to  the  Jury  the  following  Instruction: 
"That  if  said  place  was  on  said  day  so  kept 
open  as  to  be  accessible,  either  by  front, 
rear,  or  side  door,  to  such  of  defendant's  pa- 
trons as  might  wish  to  enter  and  occupy 
same  as  a  resort,  or  such  persons  of  the  pub- 
lic as  might  wish  to  enter,  the  jury  should 
return  a  verdict  of  guilty;"  which  was  re- 
fused. The  court  did  give  to  the  jury  the 
following  Instmctions:  "In  contemplation  of 
law,  the  defendant,  to  be  guUty  of  allowing 
his  saloon,  or  place  where  intoxicating  liq- 
uors are  sold,  to  remain  open,  must  have 
knowingly  permitted  and  allowed  such  place 
to  remain  open  for  business  purposes,  or  as 
a  place  of  public  resort,  in  such  manner  as 
to  induce  the  public  to  enter  the  sam&  The 
policy  of  the  law  Is  to  require  toeepen  of 
places  where  intoxicating  liquors  are  sold 
or  exposed  for  sale  to  remain  closed  upon 
the  first  day  of  the  week;  that  is,  the  keep- 
er of  the  place  is  not,  in  law,  allowed  to 
open  up  his  place  and  cany  on  business  on 
Sunday  as  he  does  on  other  days  of  the 
week,  but  the  business  must  close  on  that 
day."  Other  like  Instructions  were  given,  to 
all  of  which,  as  well  as  to  the  refusal  of  the 
court  to  give  the  Instruction  requested,  the 
prosecuting  attorney  excepted. 

The  statute  which  the  defendant  was  char- 
ged with  violating  is  section  11  of  the  act 
known  as  the  "Dow  Law,"  being  sections 
8002-18,  Smith  &  B.  Rev.  St  G.  (Rev.  St 
[Giaaqne]  i  8902).  It  provides  that  "aU 
places  where  such  intoxicating  liquors  are 
on  other  days  sold  or  exposed  for  sale,  ex- 
cept regular  drug  stores,  shall  on  that  day 
[Sunday]  be  closed,  and  •  •  •  whoever 
allows  any  such  place  to  be  open  or  remain 
open  on  that  day,  shall  be  fined,"  etc.  The 
statute  requires  the  place  to  be  closed,  while 
the  instructions  Indicated  the  opinion  of  ttib 
trial  judge  to  be  that  the  regular  business 
should  be  closed.  The  instructions  given, 
and  the  refusal  to  instruct  as  requested,  in- 
troduced a  question  as  to  the  defendant's 
purpose,  which  the  terms  of  the  statute  do 
not  permit  People  v.  Cummerford,  58  Mich. 
328,  25  N.  W.  203;  Kroer  v.  People,  78  111. 
294.  That  emergencies  may  arise  which 
would  make  it  lawful  for  the  proprietor  and 
others  to  enter  a  saloon  upon  Sunday  may 
be  a  necessary  inference  from  the  general 
purpose  of  the  statute.  But  there  was  no 
suggestion  of  such  emergency  in  this  case. 
Exceptions  sustained. 


(64  OUo  St  264) 
ZUMSTKIN  V.  CONSOIilDATBD  COAL  ft 
MINING  CO.  et  al. 

8AMB1  V.  LYSLB  et  aL 

(Supreme  Court  of  Ohio.    March  17,  1S96.) 

Taxation— Laian)  IjAnds  Owmbd  bt  Mdnioifaii 

COBPORATIOM. 

Lands  owned  by  a  municipal  corporation, 
and  leased  for  mote  than  14  years,  not  snbject 
to  levalnation,  are,  under  the  provisionB  of  sec- 
tion 2733,  Rev.  St.,  taxable  only  to  the  extent  of 
the  lessee's  interest  therein. 
(ByUabns  by  the  Court) 

Brror  to  circuit  court,  Hamilton  county. 

Actions  by  John  Zumstein,  treasurer  of 
Hamilton  county,  against  the  Consolidated 
Coal  &  Mining  Company  and  others  and 
against  Addison  Lysle  and  others.  Judg- 
ments for  defendants.  Plaintiff  brings  error. 
Affirmed. 

In  these  cases  the  treasurer  of  Hamilton 
county  brought  suit  to  charge  different  par- 
cels of  wharf  property  belonging  to  the  city 
of  Cincinnati,  but  leased  to  other  defendants, 
with  taxes,— in  one  case  for  the  years  1881  to 
1887,  Inclusive,  and  In  the  other  for  the  years 
1888  to  1887,  InclUBlve,— which  had  been  acci- 
dentally omitted  from  the  tax  duplicate.  The 
cases  were  tried  in  the  circuit  court  on  appeal, 
and  the  facts  material  to  the  present  con- 
troversy were  found  to  be  as  follows:'  The 
lands  are  owned  by  the  city  in  fee,  are  with- 
in its  corporate  limits,  and  are  for  wharf  pur- 
poses. Not  being  needed  for  those  purposes 
for  the  time  being,  the  city  leased  one  portion 
of  the  lauds  for  20  years  from  November  23, 
1881,  and  the  other  for  15  years  from  March 
18,  1882  The  defendants  are  the  city,  its 
lessees,  and  others  acquiring  Interests  by 
leases  or  assignments  from  or  through  the 
original  lessees.  Shortly  before  the  bringing 
of  the  suits  it  was  discovered  that  said  lands 
had  been  omitted  from  the  duplicates  of  real 
estate  in  the  county,  and  that  no  taxes  had 
been  paid  thereon  for  the  years  aforesaid. 
Thereupon  the  auditor  proceeded  to  determine 
the  value  of  the  fee  in  said  lands,  and,  after 
giving  notice  to  the  lessees  of  his  Intention  to 
place  the  same  upon  the  duplicate,  and  giving 
them  an  opportunity  to  be  heard,  placed  the 
same  upon  the  duplicate.  The  values  of  said 
parcels  were  properly  ascertained.  No  taxes 
had  been  paid  thereon  for  any  of  the  years 
mentioned.  The  property  was  not,  by  the 
terms  of  the  leases,  subject  to  revaluation, 
nor  did  the  lessees  imdertake  to  pay  taxes 
thereon.  The  circuit  court  as  its  conclusion 
of  law,  found  that  the  lands  are  not  taxable. 
The  reversal  of  its  Judgment  is  the  object  of 
this  x>etition  In  error. 

Fred.  S.  Spiegel,  H.  L.  Burgoyne,  and  Mat- 
thews &  Cleveland,  for  plaintiff  in  error. 
KIttredge,  Wiiby  &  Simmons,  Herbert  Jen- 
ney,  Ramsey,  Maxwell  &  Ramsey,  Von  Seg- 
gem,  Phares  &  De  Wald,  Frederick  Herten- 
stein,  and  W.  H.  Whittaker,  Corp.  Counsel, 
for  defendants  in  error. 
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SHAUCK,  J.  (after  stating  the  facts). 
Whether  a  tax  may  be  assessed  npon  these 
lands,  or  any  interest  therein,  must  be  deter- 
mined by  a  construction  of  the  appropriate 
subdivision  of  section  2732,  Rev.  St,  which 
relates  to  exemptions  from  taxation,  and  of 
section  2733,  which  relates  to  the  taxation  of 
lands  belonging  to  the  state  or  to  a  municipal 
corporation,  and  leased  for  a  term  exceeding 
14  years.  The  exemption  from  taxation  pro- 
vided for  In  the  eighth  subdivision  of  section 
2732  Is  of  "all  marlset  houses,  public  squares, 
cr  other  public  grounds,  town  or  township 
houses,  or  halls  used  exclusively  for  public 
purposes,  and  all  works,  machinery  and  fix- 
tures belonging  to  any  town,  and  used  ex- 
clusively for  conveying  water  to  such  town." 
Section  2733  provides  that:  "AU  lands  held 
under  lease  for  any  term  exceeding  fourteen 
years,  and  not  subject  to  re-valuation,  belong- 
ing to  the  state  or  any  municipal  corporation, 
or  to  any  religious,  sdentiflc  or  benevolent 
society,  or  Institution,  whether  incorporated 
or  imlncorporated,  or  to  trustees  for  free  edu- 
cation only,  and  school  and  ministerial  lands, 
shall  be  considered  for  all  purposes  of  taxa- 
tion as  the  property  of  the  i)er8on  or  persons 
holding  the  same,  and  shall  be  assessed  In 
their  name."  Counsel  for  the  plaintiff  in  er- 
ror, construing  these  provisions  literally,  In- 
sist tjiat,  although  the  lands  were  acquired 
for  a  public  purpose  by  the  city  of  Cincinnati, 
they  are  not  now  used  exclusively  for  a  pub- 
lic pmpose,  and  that  they  are  not,  therefore, 
exempt  under  the  eighth  subdivision  of  sec- 
tion 2732,  and  are,  therefore,  subject  to  taxa- 
tion as  the  property  of  the  city;  and,  further, 
that  the  lands  are  taxable  under  the  express 
provisions  of  section  2733,  since  they  are  held 
under  lease  for  a  term  exceeding  14  years, 
and  not  subject  to  revaluation.  And.  to  sus- 
tain this  view  the  definition  of  the  term 
"land"  in  section  2730  la  invoked.  This  con- 
clusion. It  Is  Insisted,  is  the  necessary  result 
of  the  statutory  provisions  referred  to,  al- 
though cases  are  conceivable  In  which  the 
amount  of  the  tax  upon  the  fee  would  pre- 
vent the  leasing  of  lands  held  in  the  owner- 
ships mentioned  In  section  2733,  so  that  the 
owners  would  derive  no  income  from  the 
lands  and  the  public  no  tax.  In  opposition 
to  this  view  it  Is  urged  that  the  lands  In  ques- 
tion, though  occupied  by  shippers  of  coal,  are 
"used  exclusively  for  public  purposes,"  since 
the  rents  derived  therefrom  are  so  used,  and 
that  there  should  not  be  Imputed  to  the  leg- 
islature an  Intention  to  provide  for  the  sale  of 
the  fee  belonging  to  the  city  to  discbarge  any 
obligation  which  the  statute  imposes  on  Its 
lessee.  The  tax  does  not  seem  to  be  imposed 
upon  the  fee  of  these  lands  by  provIsionR  so 
clear  as  to  relieve  us  of  the  duty  of  consider- 
ing these  provisions  together,  and  ascertain- 
ing the  purpose  of  the  legislature  as  Indicated 
by  all  the  related  provisions.  It  is  not  dis- 
putable that.  If  the  lands  had  not  been  leased, 
they  would  be  exempt  under  the  terms  of  the 
eighth  subdivision  of  section  2732.     It  does 


not  seem  necessary  to  consider  what  would 
have  been  the  effect  of  the  leases  if  the  taxa- 
bility of  the  lands  were  to  be  determined  by 
Section  2731,  which  provides  for  the  taxation 
of  all  property,  whether  real  or  personal,  and 
the  exemption  referred  to;  for,  since  thetr 
taxability  results  from  the  fact  that  they  are 
held  tmder  leases  from  the  dty  for  terms  ex- 
ceeding 14  years,  and  not  subject  to  revalua- 
tion, the  case  is  to  be  determined  by  the  par- 
ticular provisions  of  section  2733,  by  which 
the  general  assembly  has  defined  the  extent 
of  the  tax.  There  should  be  no  Inference  ex- 
cept such  as  may  aid  In  ascertaining  the 
meaning  of  this  section.  The  term  "lands," 
whsa  not  restricted  in  meaning  by  related 
provisions,  Includes  all  interests  therein. 
There  are,  however,  condderations  which  In- 
dicate that  the  term  is  used  in  a  restricted 
sense  in  section  2733.  By  the  terms  of  the 
section  it  does  not  apply  to  lands  held  under 
leases  for  terms  shorter  than  14  years,  nor  to 
those  held  for  longer  terms,  If  by  the  stipula- 
tions of  the  lease  the  lands  are,  as  between 
the  lessor  and  the  lessee,  subject  to  revalua- 
tion. These  conditions  to  the  application  of 
the  section  can  tiave  no  meaning  if  the  object 
of  the  legislature  was  to  Impose  a  tax  upon 
the  fee.  The  value  of  the  fee  could  not  be 
at  all  affected  by  the  duration  of  the  lease, 
nor  by  stipulations  for  revaluation.  These 
conditions  are,  however,  important  In  provid- 
ing for  the  taxation  of  the  lessee's  interest  in 
such  lands.  They  Indicate  that,  in  the  opin- 
ion of  the  legislature.  In  leases  for  a  shorter 
term,  the  rent  reserved  would  be  the  substan- 
tial equivalent  of  the  rental  value,  and  that 
In  the  cases  of  leases  for  a  longer  term,  but 
stipulating  for  revaluation,  the  rent  reserved 
and  the  rental  value  would  be  made  substan- 
tially equal  by  such  revaluation.  The  result 
in  either  case  would  be  that  the  lessee's  In- 
terest would  not  be  of  substantial  valne.  By 
the  terms  of  section  2733,  leased  lands  belong- 
ing to  a  municipal  corporation  and  those  be- 
longing to  the  state  are  subject  to  the  same 
rule.  The  third  subdivision  of  section  2732 
very  clearly  exempts  "all  property,  whether 
real  or  personal,  belonging  exclusively  to  the 
state."  It  cannot  be  supposed  that,  notwith- 
standing this  exemption,  the  legislature  con- 
templated a  tax  upon  the  fee,  to  be  assessed 
against  the  lessee,  and  enforced  against  the 
property  of  the  state  or  the  municipality.  We 
are  of  the  opinion  that  the  purpose  of  section 
2733  is  to  Impose  a  tax  upon  the  lessee's  In- 
terest In  lands  In  the  cases  specified,  and  not 
a  tax  upon  the  fee.     Judgments  aflirmed. 

(64  Obio  St.  32< 
BUCHANAN  et  al.  v.  BAKER  et  al. 
(Supreme  (Donrt  of  Ohio.     March  17,  1886.) 

JuHisniCTioK  OF  Phobati  Cocrt  —  Vacation  or 
Township  Road— Vibw  bt  Jcbt. 
The  right  of  appeal  from  the  final  deci- 
sion of  the  trustees  in  a  proceedinj;  for  the  va- 
cation of  a  townsliip  road  provided  by  section 
4683,  R«v.  St.,  is  intended  to  give  the  probate 


Digitized  by  LjOOQ IC 


OHIO.) 


BUCHAKAN  e.  BAKEB. 


331 


court  Joriadiction  to  hear  the  case  apon  its  mer- 
Ha,  and  order  another  view  of  the  road,  or  make 
any  other  order  that  may  be  juat  and  reasonable 
in  the-  caae. 
(Syllabus  by  the  Oourt.) 

Brror  to  drcolt  court,  Monroe  county. 

Proceedings  by  G.  W.  Buchanan  and  oth- 
era  against  JoBlah  Baker  and  others  to  va- 
cate a  portion  of  a  township  road.  Vacation 
ordered.  Appeal  by  remonstrants  to  probate 
court  Finding  that  proceedings  before  trus- 
tees were  erroneous.  Order  setting  the  same 
aside,  and  appointing  viewers  and  surveyor, 
whose  report,  adverse  to  the  vacation  of  the 
road,  was  approved  and  confirmed,  and  an 
order  entered  that  the  road  be  not  vacated; 
also,  adjudging  costs  against  the  petitioners. 
On  error  the  common  pleas  affirmed  the  re- 
•versal  of  th6  trustees'  order,  but  reversed 
subsequent  proceedings.  The  circuit  court 
found  the  proceedings  before  the  trustees 
regular,  and  affirmed  their  order,  and  re- 
versed both  the  common  pleas  and  probate 
courts.  Remonstrants  bring  error.  Revers- 
ed. 

Watson  &  McOammon,  for  plaintiffs  In  er- 
ror. 3.  P.  Spriggs  &  Son,  for  defendants  in 
error. 

PER  CURIAM.  The  record  presents  the 
question  whether  or  not  the  provision  of  the 
statute  authorizing  an  appeal  from  the  order 
of  the  trustees  vacating  a  road  is  confined  to 
a  review  of  proceedings  as  upon  a  petition  in 
error  only,  or  authorizes  an  appeal  In  the 
g«ieral  sense.  The  section  of  the  Revised 
Statutes  wbi<A  provides  for  the  vacation  of  a 
township  road,  is  a  portion  of  chapter  3  of 
title  T.  It  is  as  follows:  "Sec.  4683.  When 
a  townsMp  road  becomes  useless,  any  one 
«r  more  residents  of  the  township  may,  after 
giving  the  notice  required  in  section  4672, 
petition  the  trustees  to  vacate  snch  road,  and 
tf  the  trustees  are  satisfied  that  the  proper 
notice  has  been  grlven,  and  no  Injustice  will 
be  done  thereby,  they  shall,  at  their  next 
regular  meeting,  declare  the  same  vacated, 
and  give  notice  thereof  to  the  township  cleric, 
who  shall  enter  the  same  on  the  records  of 
the  township;  but  any  person  in  the  town- 
ship feeling  aggrieved,  shall  have  a  right  to 
appeal  from  the  final  decision  of  the  trustees 
to  the  probate  court  In  like  manner  as  pro- 
vided In  chapter  4."  Chapter  4  embraces 
sections  4687-4714,  inclusive,  and  Is  entitled, 
"Appeals  m  Road  Cases."  The  sections  pri- 
or to  4697  relate  in  terms  to  appeals  from 
proceedings  before  county  commissioners. 
Subsequent  sections,  including  4697,  relate 
to  appeals  on  the  part  of  those  who  claim 
damages;  bnt  this  section  is  the  only  portion 
of  the  chapter  which  appears  to  provide  in 
terms  for  appeal  from  the  decision  of  the 
trustees  of  a  township  in  a  case  where  nei- 
ther damages  nor  compensation  is  claimed. 
That  section  Is  as  follows:  "Sec.  4697.  An 
appeal  to  the  probate  court,  from  the  final 


decision  of  the  trustees  of  the  township,  on 
any  petition  or  report  for  a  road,  shall  be 
allowed,  and  the  court  may  order  another 
view  of  the  road,  and  assessment  of  dam- 
ages or  make  any  other  order  which  may 
be  just  and  reasonable  in  the  case,  if  the 
appellant  enter  into  bond  to  the  state,  for  the 
use  of  the  township,  in  the  sum  of  one  hun- 
dred dollars,  with  sufficient  surety,  to  the 
acceptance  of  the  township  treasurer,  within 
fifteen  days  from  the  date  of  the  decision  of 
the  trustees,  conditioned  for  the  payment  of 
all  costs  and  expenses  arising  from  snch  ap- 
peal. If  the  road  be  established,  and  the  as- 
sessment of  compensation  and  damages  be 
not  Increased,  by  the  proceedings  had  in  the 
probate  court,  which  appeal  shall  be  entered 
with  the  probate  judge  within  six  days  from 
the  filing  of  the  bond  with  the  township 
treasurer.'' 

It  will  be  noted  that  the  right  of  appeal  is 
here  given  "from  the  final  decision  of  the 
trustees  of  the  township,  on  any  petition  or 
report  for  a  road,"  etc,  and  the  inqntry 
arises  whether  or  not  this  covers  a  case  for 
the  vacation  of  a  road.  Light  will  be  thrown 
upon  the  true  interpretation  by  a  considera- 
tion of  the  statute  as  originally  enacted,  and 
the-  amendments.  The  act  of  Jannaxj  27, 
1853,  entitled  "An  act  for  opening  and  regu- 
lating roads  and  highways"  (51  Ohio  Laws, 
303)  gives  authority  (section  35)  to  township 
trustees  to  vacate  township  roads  which 
have  become  useless.  In  language  practically 
identical  with  the  present  section  4683,  save 
that  no  right  of  appeal  Is  given.  By  the  act 
of  March  7,  1861  (Swan  &  S.  Rev.  St  p.  692), 
section  36  was  amended  by  adding  thereto 
this:  "Provided,  however,  that  any  person 
In  the  township  feeling  aggrieved,  shall 
have  a  right  to  appeal  from  the  final  decision 
of  said  trustees  to  the  probate  court  in  like 
manner  as  set  forth  }n  the  thirty-third  sec- 
tion of  the  above-recited  act."  Section  33, 
referred  to,  as  originally  enacted  and  as  it 
stood  when  the  above  amendment  to  section 
35  was  made,  had  no  provision  covering  a 
case  for  damages  or  compensation  (the 
amendment  incorporating  the  present  provi- 
sions in  that  regard  having  been  enacted 
May  4,  1877),  but  otherwise  was  practically 
Identical  with  the  present  section  4697.  The 
incorporation  of  a  right  of  appeal  in  section 
36,  by  amendment,  raises  an  implication  that 
no  right  of  appeal  had  theretofore  existed, 
and  when  the  provision  thus  made  points 
out  the  way  the  right  Is  to  be  made  availa- 
ble, to  wit.  In  like  manner  as  set  forth  in 
the  thirty-third  section,  the  inference  is  that 
an  appeal  cannot  be  had  by  virtue  of  any 
other  provision  or  authority.  It  follows  that 
the  words  "for  a  road,"  as  originally  used, 
should  be  construed  to  Include  as  well  a  pro- 
ceeding for  the  vacation  of  a  road  as  tov 
its  establishment  or  alteration.  And  inas- 
much as,  where  the  statutes  have  been  re- 
vised and  consolidated,  the  strong  presump- 
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tlon  Is  that  the  same  constmctlon  that  would 
have  been  required  before  the  change  should 
be  applied  to  the  revised  form,  notwithstand- 
ing language  may  have  been  changed.  It  also 
follows  that  the  words  of  section  4683,  "as 
provided  In  chapter  4,"  Imply  that  the  ap- 
peal Is  governed  by  section  4687,  and  not  by 
preceding  sections  of  chapter  4.  This  is  a 
general  appeal,  and  while  the  language  of 
the  section  Is  somewhat  Involved,  and  while 
it  makes  provisions  concerning  proceedings 
other  than  for  vacation,  nevertheless  does 
authorize  the  court,  in  cases  of  vacation,  to 
make  an  order  for  another  view  of  the  road, 
or  any  other  wder  which  Is  Just  and  reasona- 
ble. This  the  probate  court  undertook  to  do 
in  the  present  case,  and,  for  aught  that  ap- 
pears. Its  action  was  regular.  We  are  not 
concerned  to  inquire  whether  Its  order  re- 
versing the  order  of  tbe  trustees  was  or  not 
erroneous;  for.  If  the  appeal  took  up  the 
case  on  Its  merits,  as  we  hold  it  did,  the  ac- 
tion referred  to  becomes  unimportant 

Other  questions  are  argued,  but  it  is  not 
necessary  to  consider  them.  It  follows  that 
In  reversing  the  order  and  Judgment  of  the 
probate  court  the  circuit  court  erred.  The 
Judgments  of  the  circuit  and  common  pleas 
courts  will  be  reversed,  and  that  <rf  the  pro- 
bate court  affirmed. 


(160  in.  400) 

PBOPLH  ex  rel.  HENDERSON  v.  ALLEN, 
Warden. 

(Supreme  C!ourt  of  Illlnoia.     March  18,  1886.) 

Habbas  Coarus— Valid  Jodomsmt. 

A  prisoner  has  no  right  to  a  writ  of 
habeas  oorj^oa  nnleas  the  Jndgment  sentendng 
him  was  void. 

Application  by  one  Henderson  against  R. 
L.  Allen,  warden,  for  a  writ  of  habeas  cor^ 
pus.    Denied. 

Ossian  Cameron,  for  petitioner. 

CRAIG,  O.  J.  This  Is  a  petition  for  a  writ 
of  habeas  corpus.  Without  going  into  the 
facts  in  detail,  it  is  sufficient  to  state  that 
the  petitioner  was  indicted,  tried,  and  con- 
victed In  the  criminal  court  of  Cook  county 
for  robbery.  He  was  sentenced  to  the  peni- 
tentiary, and  Is  now  In  the  penitentiary  up- 
on that  Judgment  The  court  had  Jurisdic- 
tion of  the  person  and  subject-matter.  There 
may  be  some  question  in  regard  to  whether 
tbe  Judgment  entered  In  the  case  was  er- 
roneous or  not  However  that  may  be,  the 
Judgment  is  not  void,  and  for  that  reason 
there  is  no  ground  for  writ  of  habeas  corpus. 
If  there  was  any  error  committed  by  the 
court  In  the  trial  of  the  cause  or  in  the  sen- 
tence of  tbe  petitioner,  mat  is  a  question 
which  may  be  reviewed  by  writ  of  error; 
but  the  party  has  no  right  to  a  writ  of  ha- 
beas corpus.     Application  denied. 


(10)  111.  GM) 

CHICAGO  &  A.  R.  00.  v.  ROBBINS.i 
(Supreme  C!oart  of  Illinois.     Oct  11,  1896.) 

TBB8PAS8 — DaUAOBS — IhSTKUOTIOXB  —  CoMMnNIOA- 

tions  betweek  codbt  and  jubt  whilb  in 
Delibbratioh. 

1.  In  trespass  q.  c.  f .  for  damages  caused  by 
the  defendant  railway  company  raising  its  lot 
adjoining  plaintiff's,  on  which  was  operated  its 
railway  tracks,  thereby  breaUng  down  plaintiff's 
wall,  and  causing  graTei,  water,  etc,  to  fall  up- 
on plaintifTs  lot  the  injuiy  bang  a  permanent 
one,  the  damages  should  be  estiinated  up  to  the 
time  of  trial,  and  not  merely  to  tbe  time  of  the 
commencement  of  the  suit 

2.  That  the  court  in  answer  to  a  written 

?|oe«tion  from  the  Jnry  wUle  in  the  Jury  room' 
or  deliberation,  sent  them.  In  the  atM«ioe  of 
counsel,  by  the  bailiff,  a  written  instructioii,  is 
ground  for  reversal.     64  III.  App.  611. 

Appeal  from  circuit  court,  Cook  county; 
Richard  W.  Cnifford,  Judge. 

Action  by  Louisa  Robbins  against  the  Chi- 
cago Se  Alton  Railroad  Company.  From  a 
Judgment  of  the  api>ellate  court  affirming  a 
Judgment  for  plaintiS,  defendant  appeals. 
64  ni.  App.  611.     Reversed. 

John  M.  Southworth,  for  appellant  H.  T. 
&  L.  Helm,  for  appellee, 

BAKER,  J.  This  Is  trespass  quare  clana- 
um  f  regit,  brought  by  appellee  against  the 
appellant  corporation,  and  wherein  she  re- 
covered verdict  and  Judgment  for  (1,1(X)  dam- 
ages In  the  Cook  circuit  court  The  Jadg> 
ment  was  afterwards  affirmed  In  the  a^tel- 
late  court.  Two  questions  only  are  open  to 
our  consideration  upon  this  further  appeal, 
and  both  of  ^hem  arise  out  of  an  instruction 
or  direction  that  was  given  by  the  trial  court 
to  the  Jury  in  response  to  an  inquiry  from  its 
foreman,  after  the  submission  of  the  case  to 
the  Juryj  and  it  had  retired  to  consider  of 
its  verdict  The  first  of  these  questions  is, 
did  that  instruction  or  direction  correctly 
state  the  law?  The  case  made  by  the  plead- 
ings and  the  proofs  is  that  appellee  is  the 
owner  and  In  possession  of  a  certain  lot  16, 
at  the  Intersection  of  Main  street  and  appei- 
lant's  railroad  in  the  city  of  Chicago,  and 
that  appellant  Is  in  possession  of  the  adjoin- 
ing lot  16,  anu  owned  and  operated  certain 
railroad  tracks  thereon;  that  appellant  raised 
its  roadbed  and  tracks  8  feet  and  10  Inches, 
and  to  a  level  with  the  grade  of  Main  street, 
and  In  so  doing  broke  the  close  of  appellee, 
and  broke  down  and  broke  to  pieces  her 
fence,  and  crushed  the  fence  over  upon  the 
walk  or  passageway  from  the  front  to  the 
rear  of  her  premises,  and  covered  the  sur- 
face of  her  lot  with  stone,  gravel,  and  earth, 
and  flooded  her  premises  with  quantities  of 
water.  The  substance  of  said  instruction  or 
direction  to  the  Jury  was  that,,  if  the  verdict 
was  for  the  plaintiff,  then  she  was  not  re- 
stricted to  such  damages  as  bad  accrued  at 
the  commencement  of  suit,  but  that  damages 
that  had  accrued   op  to  the  time  of  trial 

1  Rehearing  denied  March  10,  1896. 
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should  b«  asaeased.  The  Injiny  here  was  of 
a  permanent  natnre,  and  caused  by  the  nn- 
lawfol  acts  or  trespass  of  appellant  The 
langnage  nsed  by  this  court  in  Cooper  t.  Ran- 
daU.  59  HL  317,  is  in  point  It  Is  there  said 
(page  321):  '"When,  however,  a  wrongful  act 
is  done  which  produces  an  Injury  which  Is 
not  only  Immediate,  but,  from  Its  yery  nature, 
la  permanent,  and  must  necessarily  continue 
to  produce  loss,  independent  of  any  subse- 
quent wrongful  acts,  then  all  damages  resnlt- 
IniT  both  before  and  after  the  commencement 
of  the  suit  may  be  estimated  and  recoTered 
In  one  action."  We  think  the  propbaltlon  of 
law  embodied  In  the  direction  of  the  court, 
when  applied  to  the  filets  of  the  case  in  hand, 
was  not  erroneous. 

The  other  question  now  at  Issue  between 
the  parties  grows  out  of  the  form  of  the  in- 
struction or  direction  and  the  circumstances 
under  which  it  was  given  to  the  Jury.  Those' 
circumstances,  as  they  appear  from  the  re- 
citals in  the  bill  of  exceptions,  were  aa  fid- 
lows:  "And  thereup<m  the  Jury  retired  to 
consider  of  their  yerdict,  and  afterward,  to 
wit,  and  while  the  Jury  were  so  conalderiag 
of  their '  verdict,  a  communication  was  s^t 
t^  the  said  Jury -to  the  Judge  of  said  court, 
and  which  communication  was  substantially 
in  the  words  and  flgnres  following,  viz.:  To 
the  Judge:  If  the  Jury  ahoold  find  for  the 
plaintlfC,  should  the  damages  be  assessed  up 
to  thtf  conunenc&nent  of  suit  or  up  to  the 
present  time?  B.  F.  Latham,  Foreman.' 
After  the  Jury  had  retired,  the  above  com- 
munleatlon  was  brought  to  the  court  by  the 
bailiff  having  the  Jury  in  charge,  and  the 
court  wrote  thereon,  and  sent  same  back  by 
bailiff,  <Up  to  the  present  time.'  This  was 
done  while  court  was  in  session,  but  after 
counsel  on  both  aides  had  retired  from  the 
court,  and  while  they,  said  counsel,  nor  'ti- 
thes of  them,  were  present  in  court"  The 
statute  expressly  provides  that  all  Instmc- 
tiona  given  to  the  Jury  shall  be  in  writing, 
and  have  the  word  "Given"  written  on  their 
margins  by  the  Judge.  But  the  mere  failure- 
to  mark  an  instruction  delivered  to  the  Jury 
as  "Given"  is  not  ground  for  reversal.  Cook 
V.  Hunt,  Zi  m.  536;  Tobln  v.  People,  IQl  111. 
121.  The  more  important  and  serious  mat- 
ter, however,  is  that  the  Jury  wa«  not 
hroQght  Into  open  court,  and  this  additional 
and  very  informal  instruction  publicly  read 
and  glvea  to  them  there.  In  Saxgent  v. 
Boberts,  1  Pick.  SSTi  a  similar  question  arose, 
and  the,  supreme  judicial  court  of  Massa- 
chnaetts  awarded  a  new  triaL  The  court, 
speaking  through  Parker,  G.  J.,  said:  "As  it 
is  imposidble,  we  tbink,  to  complain  of  the 
substance  of  the  communication,  the  only 
question  is  whether  any  communication  at' 
all  la  proper,  and,  if  it  was  not,  the  party 
against  whom  the  verdict  was  is  entitled  to 
a  new  trial.  And  we  are  all  of  opinlan,  after 
considering  the  question  maturely,  that  no 
cqiinmtmlcationi  whatever  ought  to  take  place 
1>etwe(9>  the  Judge  and  the  Jury  after  the 


cause  has  been  committed  to  them  by  the 
charge  of  the  Judge,  unless  in  open  court, 
and,  where  practicable,  in  the  presence  of 
the  counsel  in  the  cause."  In  O'Connor  v. 
Guthrie,  11  Iowa,  80,  the  case  was  that,  after 
the  Jury  had  retired  to  consider  of  their  ver- 
dict, the  Judge,  In  answer  to  an  inquiry  from 
them  in  writing,  in  the  same  manner  sent 
them,  by  the  bailiff,  an  Instruction  material  to 
the  determination  thereof,— and  this  was  done 
without  the  knowledge  of  either  party.  The 
court  reversed  the  Judgment,  and  in  their 
opinion  said:  "That  the  conrt  erred  in  the 
particular  complained  of,  we  entertain  no 
doubt  If  further  instructions  are  to  be  giv- 
en to  the  Jury,  though  the  same,  in  principle, 
as  those  already  given,  the  parties  have  a 
right  to  require  that  they  shall  be  given  in 
open  court,  that  an  opportunity  may  be  af- 
forded to  know  what  they  are,  except  to 
them  if  desired,  and  ask  others  explanatory. 
If  deemed  necessary.  Indeed,  the  necessity 
for  adhering  to  this  practice  with  strictness 
is  so  manifest  that  argimient  in  support  of 
it  Is  quite  unnecessary.  It  may,  at  times,  it 
is  true,  be  attended  with  inconvenience;  but 
better  so  than  permit  a  practice  so  liable  to 
abuse,  and  so  much  in  conflict  with  the  rights- 
of  parties  litigant"  See^  also.  Kirk  v.  State, 
14  Ohio,  511,  Taylor  y.  Betsford,  13  Johns. 
486,  and  Benson  v.  Clark,  1  Cow.  258.  The 
decisions  of  this  court  are  of  like  import.  In 
Crabtree  v.  Bagenbaugh,  23  IlL  289,  in  re- 
versing a  Judgment  based  on  a  verdict  ren- 
dered under  somewhat  similar  circumstances, 
it  is  said:  "The  policy  of  the  law  requires 
that  all  the  proceedings  of  the  eourt  should 
be  open  and  notorious  and  in  the  presence  of 
the  party,  so  that,  if  he  is  not  satisfied  with 
it,  he  may  take  exceptions  to  It  In  the  mode 
pointed  out  by  the  law,  and  not  be  put  to 
extraneous  proof  to  show  that  an  error  has 
been  committed  in  a  secret  proceeding,  and. 
In  fact,  out  of  court" .  And  in  Flsber  v.  Peo- 
ple, 23  DL  218,  it  is  said  (page  231):  "We 
hold,  when  a  Jury  comes  into  court  asking 
inatnictions,  and  are  placed  in  a  situation  to 
be  Influenced  by  the  court,  the  prisoner  has 
an  unQuestlonable  right  to  present  such 
views, .  in  the  shape  of  instructions  to  the 
Jury,  as  the  circumstances  might  require  in 
his  own  behalf,  and  the  court  should  have 
allowed  it  As  a  question  of  practice,  we  do 
not  think  it  is  proper  for  any  Juror  to  com- 
municate to  the  court,  in  writing  or  verbally, 
in  reference  to  any  matter  belonging  to  the 
case.  If  they  desire  to  communicate  with 
the  court  they  should  send  a  request  to  the 
court,  through  the  officer  In  attendance,  that 
they  may,  in  a  body,  be  brought  into  court" 
In  our  opinion,  the  action  of  the  trial  court 
In  sending  to  the  Jury,  after  they  had  re- 
tired to  consider  of  their  verdict,  by  the 
bauds  of  a  bailiff,  an  additional  and  material 
instruction.  In  the  absence  and  without  the 
knowledge  of  counsel  representing  the.  par- 
ties litigant,  constitutes  substantial  error. 
The  Judgments  of  the  appellate  court  and  of 
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the  dccnit  court  are  rerened,  and  the  cause 
is  remanded  to  tbe  circuit  court  for  a  new 
trial.    Reversed  and  remanded. 


(1S»  111.  5»1) 

SHEER  T.  SHEER  et  al.i 

(Sapreme  Cioart  of  Illinois.     Oct  11,  1895.) 

Wills — Validity — Knowlidoii  of  Contknts   on 

Part  of  Tbstatok. 

The  precnunptioii,  arising  firom  the  ezecn- 

tion  of  a  will,  that  testator  was  aware  of  its 

contents,  is  not  orercome  b7  proof  that  it  was 

not  diawn  in  accordance  with  his  instmctions, 

bnt  as  npar  thereto  as  the  law  would  permit, — 

testator   haviDg   been   told   that    bis   oirectionB 

conld  not  be  entirely  followed,— and  that  he  was 

neither  seen  nor  heard  to  read  it. 

Appeal  li-om  circuit  court.  Cook  county; 
Oliver  H.  Horton,  Jndge. 

Bill  by  Florence  L.  Sheer  against  Emma  Ii. 
Sheer  and  others.  There  was  a  decree  for 
defendants,  and  complainant  appeals.  Af- 
firmed. 

John  H.  Bradley,  for  appellant.  J.  Ed- 
wards Fay,  for  api)ellees. 

WILKIN,  J.  This  is  a  salt  in  chancery  to 
set  aside  the  will  of  one  Charles  Sheer.  The 
case  was  heard  upon  the  bill,  answer,  repll- 
catlcm,  and  proofs,  and  the  bill  dismissed  at 
complainant's  costs.  Tbe  complainant,  who 
prosecutes  this  appeal,  Is  a  daughter  of  the 
deceased,  and  one  of  his  legatees  Several 
grounds  for  avoiding  the  Instrument  probat- 
ed as  his  last  will  are  averred  In  tbe  bill,  but 
only  two  of  them  are  insisted  upon  here,  viz.: 
First,  tbe  testator  did  not  know  the  contents 
at  the  instrument  vMien  he  executed  It;  and, 
second,  its  execution  was  procured  by  undue 
Influence. 

On  and  prior  to  August  7,  1888,  Charles 
Sheer  resided  In  the  city  of  Chicago.  On  that 
day  be  executed,  In^  conformity  with  section 
2,  c.  148,  of  our  statutes,  his  last  will  and  tes- 
tament '  He  signed  It  at  the  Intemational 
Bank  of  Chicago,  the  cashier  and  assistant 
cashier  witnessing  It  He  at  the  same  time 
left  It  In  tbe  bank  for  safe-keeping,  where  it 
remained  until  after  his  death  (September  16, 
1891),  when  it  was  duly  admitted  to  probate 
In  Cook  county,  and  the  executors  therein 
named  duly  qualified. 

The  rule  of  law  Is:  "Where  the  testator  Is 
shown  to  have  executed  an  instnmient  as  his 
win,  being  In  his  right  mind,  and  there  Is 
nothing  of  fraud  or  Imposition,  It  will  be  pre- 
sumed that  he  was  aware  of  Its  contents. 
The  general  rule  Is  that  proof  of  the  testator's 
signature  to  the  will  is  prima  facie  evidence 
of  his  having  understandlngly  executed  the 
same.  Welgel  v.  Weigel,  5  Watts,  486;  Beall 
V.  Mann,  5  Ga.  456."  See  Yoe  v.  McCord,  74 
lU.  33,  on  iMige  43.  One  of  the  witnesses  to 
this  will  died  prior  to  the  hearing  of  the  cause 
below.  The  surviving  witness  testified,  re- 
ferring to  the  instniment:  "I  signed  It  at  the 
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request  of  Charles  Sheer,  as  a  witness  to  bis 
last  will.  I  saw  him  sign  It  and  he  saw  me 
sign  it  Charles  Sheer,  Jos^h  B.  Lowenthal, 
and-  myself  were  present  It  was  August  22, 
1888.  Mr.  Sheer  was  about  flfty-^ht  years 
old.  •  •  •  He  was  of  sound  and  compe- 
tent mind  and  memory.  He  said  this  was  his 
last  will,  and  requested  Lowenthal  and  my- 
self to  sign  It  as  witnesses.  Lowenthal  died 
about  a  month  ago."  All  of  the  testimony 
in  the  case  is  to  the  effect  that  deceased  was 
a  thoroughly  competent  business  man,  pos- 
sessed of  all  his  natural  faculties,  and  of 
strong  wUL  The  contention  that  he  did  not 
understand  the  contents  and  previous  of  the 
Instrument  Is  based  solely  upon  .the  claim  that 
It  was  not  written  In  conformity  with  his 
directions,  and  that  he  did  not  read  it,  or  hear 
It  read,  nor  receive  any  explanation  of  its 
contents,  before  signing  It  The  question, 
therefore.  Is  whether,  under  the  foregoing 
rule  of  law,  the  complainant  has,  by  satisfac- 
tory proof,  overcome  the  presumption  that  It 
was  understandlngly  executed.  Tfaeinatm- 
ment  was  written  by  Charles  Whitney,  an 
attorney  at  law,  in  his  office,  at  Wank^san. 
On  the  day  preceding  its  date,  deceased,  ac- 
companied by  his  brother-in-law,  Henry  Hor- 
ton, who  resided  at  Lake  Forest,  called  on 
Whitney,  and  requested  Um  to  draft  his  will. 
He  then  produced  a  memorandtun  as  to  how 
he  wished  to  disiMae  of  his  property,  and  sub-. 
mitted  the  same  to  the  attorney,  wlto  advised 
him  that  a  will  made  in  conformity  therewith 
would  be  void  under  the  Statute  against  per- 
petuities. After  some  conveisation,  he  left 
directions  to  prepare  a.  draft  of  his  will,  and 
returned  to  his  home.  Whitney  testiffled: 
"His  directions  were  that  he  wanted  the  will 
as  near  like  the  memorandum  as  I  could  makO' 
It  and  have  it  according  to  law.  I  think  I 
made  a  memorandum  of  the  consultation  as 
we  conversed  over  the  matters.  I  Jotted  tt 
down  In  some  way.  That  was  in  relation  to 
the  will  and  draft  thereof,  and  the  will  was 
drafted  therefrom."  In  answer  to  the  ques-- 
tlon,  "Do  you  say  that  you  drew  the  will,  as  it 
was  finally  drawn  and  signed,  in  accordance 
with  such  directions,  written  and  verbal,  giv- 
en to  you?"  he  answered:  "In  answering  that 
question,  I  would  have  to  say  both  'Yes'  and 
'No.'  I  drew  it  as  nearly  like  his  directions  as  it 
could  be  drawn  under  the  law."  It  appears 
from  the  evidence  of  both  Whitney  and  Hor> 
ton  that  the  conversation  In  regard  to  the  mak- 
ing of  the  will,  between  deceased  and  Whit- 
ney, continued  an  hour  or  more,  and  that  while- 
the  deceased  had  a  memorandum  prepared  by 
himself,  wUch,  as  he  was  told,  conld  not  be 
followed,  a  memorandum  was  also  made  by 
Whitney  from  the  conrerMition  then  had  be- 
tween the  parties;  and  we  think  it  clear, 
,from  all  the  testimony,  that  the  will  was 
drafted' in  conformity  with  the  directions  giv- 
en by  the  deceasM  at  that  time.  True,  It 
was  not  drafted  according  to  Ids  own  mexa- 
orandum,  because  that/ could  not  be  legally 
done;  ■  but  It  was  made  as  nearly  so  as  th» 
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law  wonid  permit,  and  that  Is  what  be  desir- 
ed to  be  done.  Counsel  for  appellant  seems  to 
contend  that,  becaaae  Wbltney  answered  the 
qnestlon  aboveqjooted  botii  "Yes"  and  "N(^" 
he  therefore  shows  that  he  did  not  draft  the 
win  according  to  the  Instructions  of  the  de- 
ceased. 3nt  his  testimony,  taken  as  a  whole, 
beans  no  such  construction.  When  he  says, 
"I  drew  it  as  nearly  like  his  directions  as  It 
could  be  drawn  uMer  the  law,"  he  shows 
that  be  drew  it  in  strict  conformity  with  his 
IniBtructlons. 

After  Whitney  prepared  the  will  as  execut- 
ed, he  sent  it  in  an  euTelope,  with  a  letter  of 
explanation,  to  Horton,  to  be  deUvered  to  the 
deceased.  On  the  next  day  he  went  to  the 
International  Bank,  where  he  met  Sheer,  and 
handed  him  the  envelope.  It  may.  be  conced- 
ed that  Helton's  testimony  proves  that  the 
deceased  did  not  read  the  will  ov^  before 
signing  it,  but  we  do  not  agree  with  coun- 
sel for  appellant  in  his  contention  that  Hor- 
ton testified  the  letter  accompanying  the 
same  was  not  reed.  He  testified  on  this  sub- 
ject, among  other  things:  "I  do  not  know  that 
there  was  a  letter  from  Mr.  Whitney  to  Mr. 
Sheer  In  the  package.  I  do  not  know  wheth- 
er Mr.  Sheer  found  the  letter  and  read  It,  or 
not"  The  letter  referred  to  explained  the 
provisions  of  the  will,  so  that  from  its  con- 
tents, together  with  the  conversation  had  in 
the  attorney's  office,  and  the  memorandum 
there  made,  the  testator  might  fully  know 
and  understand  the  contents  of  the  will.  The 
most  that  can  be  claimed  from  the  testimony 
of  all  the  witnesses  is  that  it  leaves  It  doubt- 
ful whether  the  testator  fully  understood  the 
contents  of  the  will  or  not;  but,  this  being 
true,  the  presumption  of  law  that  he  did  un- 
derstand It  still  obtains,  and  the  wlU  must 
stand. 

Without  attempting  to  review  the  evidence 
at  length,  we  are  satisfied  that  It  cannot  be 
cald  that  it  establishes  the  fact  that .  Sheer 
was,  at  the  time  he  executed  the  Instrument 
and  requested  its  attestation  by  the  witness- 
es, ignorant  of  its  contents  and  provisions. 
Where  a  will  is  shown  to  have  been  prepar- 
ed at  the  request  of  a  testator,  even  under 
general  directions,  and  is  afterwards  executed 
in  the  manner  provided  by  law.  It  should  not 
be  set  aside  on  the  ground  that  he  did  not 
understand  what  It  contained,  except  upon 
clear  and  satisfactory  proof  of  that  fact.  The 
fact  that  he  did  not  make  bequests  as  his  sis- 
ter wished  them  made,  or  so  as  to  include 
her,  does  not  affect  the  validity  of  the  will,  or 
prove  that  he  did  not  understand  it. 

As  to  the  charge  of  undue  influence.  It  need 
only  be  said  the  testimony  wholly  fails  to 
sustain  It  Mere  advice,  or  even  persuasion, 
to  induce  the  making  of  a  wiU  in  a  particular 
way,  is  never  sufficient  to  avoid  it  on  the 
ground  of  duress  or  undue  Influence.  But 
there  Is  no  proof  in  this  case  that  any  in- 
fluence whatever  was  brought  to  bear  upon 
the  testator  to  Induce  him  to  make  his  will 
In  the  manoer  In  which  it  was  made.     On  the 


whole  record,  we  are  satisfied '  that  the  cir- 
cuit court  properly  dismissed  the  bill,  and  its 
decree  will  accordingly  be  affirmed.  Decreo 
affirmed. 


(160  111.  U) 
CHYTRAUS  T.  OITX  OP  CHIOAGO.i 
(Supreme  Conrt  of  Illinois.    Oct  11,  1895.) 
McNiciPAL  CoBPORATiONs— Local  Ihprotbmbnts 

— ASSBSSHSST  op  BbKEPITS  —  LOCALITT  OP  IM- 
PROVEMENT —  Fkbsdmption  —  Dbscbiption  OP 
FbOPBRTT — FrAOTICE  ON  HbaBIKO  op  Oaf  EOTIOilS 

—Weight  op  Evidence. 

1.  The  jpreBumptlon  is  that  a  proposed  im- 
proTement  is  within  the  city  Umit^  tnoogh  the 
ordinance  providing  therefor  does  not-  so  state. 

2.  A  description  of  the  locality  of  a  propos- 
ed improvement  as  "in  N.  W.  V^  of  Frl.  J4,  sec- 
tion 21,  40,  14,"  ttaongh  faulty  m  not  desTguat- 
inK  the  particular  fractional  quarter,  may  be 
rejected  as  surplusage.  If,  without  it,  the  ordi- 
nance, in  itself,  and  by  reference  to  the  annex- 
ed plan,,  contains  a  sufficiently  definite  descrip- 
tion. 

8.  Where,  on  the  hearing  of  obJectionB  to 
the  confirmation  of  an  assessment,  the  city 
makes  out  a  pripia  facie  case  by  introducing 
the  ordinance,  assessment  roll,  and  verdict  in 
the  original  condemnation  proceeding,  and  rests, 
it  is  not  error,  after  the  objector's  testimony  is 
presented,  to  permit  the  city  to  introduce  evi- 
dence contradicting  the  same,  though  it  be  cu- 
mulative. 

4.  On  the  hearing  of  objections  to  the  con- 
firmation of  an  assessment,  the  fact  that  a  lar- 
ger number  of  witnesses  have  testified  in  favor 
of  the  objector  does  not  necessarily  determine 
the  weight  of  evidence;  especially  where  there 
is  added  to  the  testimony  of  the  city  the  proba- 
tive force  of  the  commissioners'  report  and  of 
the  actual  view  of  the  premises  taken  by  the 
court 

Appeal  from  superior  court,  Cook  county; 
Theodore  Brentano,  Judge. 

Axel  Chytraus  appeals  from  a  Judgment 
confirming  an  assessment  for  a  local  im- 
provement, with  a  slight  reduction  from  the 
amoimt  returned  by  the  commissioners.  Af- 
firmed. 

Chytraus  &  Deneen,  for  appellant  WlUis 
B.  Thome  (Harty  Rubens,  of  counsel),  for 
appellee. 

BAKER,  J.  Axel  Chytraus,  the  appellant, 
is  owner  of  block  1  in  Bqultable  Trust  Com- 
pany's subdivision  of  sections  20  and  21, 
township  40,  range  14,  and  the  block  ex- 
tends south  from  Oraceland  avenue,  along 
the  east  line  of  Pine  Grove  avenue,  for  a  dis- 
tance of  380.25  feet,  to  a  point  where  it 
abuts  upon  the  north  line  of  block  1  In  Peleg 
Hall's  addition  to  Chicago.  These  two 
blocks  1  are  contiguous,  no  street  or  alley  in* 
tervening.  South  from  this  point  or  line  of 
contact,  and  180.2  feet  distant,  is  the  street 
known  as  "Sheridan  Drive."  Pine  Grove 
avenue  In  Bqultable  Trust  Company's  sub- 
division Is  80  feet  wide,  while  the  same 
avenue  In  Feleg  Hall's  addition  is  only  66 
feet  wide.  The  result  is  that,  In  Pine  Grove 
avenue,    between    Oraceland    avenue    and 

1  Rehearing  denied  March  10,  1886. 
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Sheridan  Drive,  and  ni>on  the  line  of  con- 
tact between  the  two  blocks  1,  there  Is  a 
Jog  or  projection  of  14  feet  The  city  of  Chi- 
cago passed  an  ordinance  for  widening  Pine 
Grove  avenue  Ijetween  Graceland  avenue 
and  Sheridan  Drive  by  condemning  therefor 
the  west  14  feet  of  lot  12,  block  1,  of  Peleg 
Hall's  addition,  the  improvement  to  be  paid 
for  by  special  assessment.  Such  proceed- 
ings were  thereupon  had  as  that  the  commis- 
sioners appointed  under  and  by  virtue  of  the 
supplemental  petition  that  was  filed  in  the 
court,  made  and  returned  an  assessment  of 
$2,386.25  for  special  benefits  upon  block  1  in 
Equitable  Trust  Company's  subdivision, 
owned  by  appellant  Appellant  interposed 
written  objections  to  the  confirmation  of  the 
assessment  upon  his  property,  and  by  agree- 
ment of  parties  a  Jury  was  waived,  and  all 
the  issues  raised  by  the  objections  were  sub- 
mitted to  the  decision  of  the  Judge,  without 
the  intervention  of  a  Jury.  The  evidence  in 
regard  to  the  matter  of  benefits  was  there- 
upon heard  by  the  court,  and  by  agreement 
of  the  parties  the  court  viewed  the  premises, 
and  thereupon  the  court  reduced  the  assess- 
ment upon  the  property  of  appellant  to  $2,- 
000,  and  rendered  Judgment  of  confirmation 
for  that  amount 

Brief  disposition  may  be  made  of  the  sev- 
eral questions  raised  upon  this  appeal.  Al- 
though the  ordinance  providing  for  the  im- 
provement fails  to  state,  in  express  terms, 
that  Pine  Grove  avenue,  at  the  place  of  the 
proposed  improvement  is  within  the  terri- 
torial limits  of  the  city  of  Chicago,  yet  the 
presumption  must  be  that  it  is  so  located. 
Stanton  v.  City  of  Chicago,  154  111.  23,  30 
N.  E.  9S7;  Meadowcroft  v.  People,  154  UL 
416,  40  N.  E.  442. 

It  is  objected  that  the  ordinance  is  uncer- 
tain and  vague,  and  fails  to  specify  the  lo- 
cality of  the  proposed  improvement,  in  that 
It  uses  the  description,  "in  N.  W.  %  of  FrL 
i/i,  section  21,  40,  14,"  without  specifying 
which  fractional  quarter  of  the  section.  If 
it  be  conceded  that  this  description  is  faulty, 
because  it  does  not  designate  the  particular 
fractional  quarter,  then  it  may  be  stricken 
out  aJ^d  regarded  as  mere  surplusage,  and 
still  leave  an  amply  sulficient  specification 
of  the  locality  of  the  improvement  There 
are  still  left  in  the  ordinance  the  words  and 
figures,  "the  west  14  feet  of  lot  12,  block  1, 
of  Feleg  Hall's  addition  to  Chicago,"  and 
the  references  to  "Pine  Grove  avenue," 
"Graceland  avenue"  and  "Byron  street"  and 
to  "the  plan  hereto  annexed."  Even  without 
aid  from  the  plan  annexed  to  the  ordinance 
and  filed  with  it  in  the  city  clerk's  office, 
the  ordinance  itself  sufficiently  specifies  the 
locality  of  the  contemplated  improvement, 
and  the  plan  locates  the  Improvement  with 
precision  and  accuracy. 

At  the  hearing  of  the  objections  the  city 
made  out  a  prima  facie  case  by  introducing 
In  evidence  the  ordinance,  assessment  roll, 
and  verdict  in  the  original  condemnation 


proceeding,  and  rested.  Appellant  then  in- 
troduced his  testimony  tending  to  impeach 
the  correctness  of  the  assessment  made  by 
the  commissioners.  The  court  then  permit- 
ted the  city,  over  the  objections  of  appel- 
lant to  introduce  testimohy  in  contradiction 
of  the  testimony  given  by  the  witnesses  fhr 
appellant  It  is  urged  that  this  testimony 
last  adduced  by  the  city  was  not  evid»ice  in 
rebuttal,  but  mere  cumulative  evidence,  and 
that  it  was  error  in  the  court  to  allow  lt> 
introduction.  The  course  that  was  pursue 
at  the  hearing  of  the  objections  was  that 
which  has  long,  and  x>erhaps  uniformly,  pre- 
vailed in  the  courts  of  this  state,  and  it  Is 
probably  the  practice  that  is  most  conven- 
ient and  expeditions  and  conducive  to  Justice. 
A  general  objection  filed,  that  the  assess- 
ment Is  in  excess  of  benefits,  or  more  than 
the  relative  proportion  chargeable  against 
the  property  of  the  objector,  gives  the  munic- 
ipality but  little,  if  any,  notice  of  either  the 
theory  or  the  facts  upon  which  the  objector 
relies.  In  our  opinion  there  was  no  error 
in  the  rulings  upon  the  admission  of  testi- 
mony. 

It  is  claimed  that  the  preponderance  of 
the  evidence  is,  that  the  benefit  to  block  1  of 
Equitable  Trust  Company's  subdivision,  by 
reasonof  theproposed  improvement, amounts 
to  less  than  $300.  As  is  usually  the  case, 
the  evidence  upon  the  question  of  benefits  is 
very  conflicting.  A  larger  number  of  wit- 
nesses testified  In  favor  of  the  view  in  re- 
gard to  benefits  that  is  relied  on  by  appel- 
lant than  testified  in  favor  of  the  view  up- 
on which  the  city  relies.  But  that  fact  doeS 
not  necessarily  determine  the  weight  of  the 
evidence.  And,  besides  this,  there  is  to  be 
added,  to  the  testimony  given  by  the  wit- 
nesses produced  by  the  city,  the  probative 
force  of  the  report  of  the  commissioners, 
which  the  statute  makes  competent  evi- 
dence, and  also  the  probative  force  of  the 
actual  view  of  the  location  and  premises, 
that,  by  agreement  of  parties,  was  taken  by 
the  court  Upon  the  whole,  we  are  unable 
to  say  that  the  court  in  its  findings  and 
Judgment  reached  a  wrong  conclusion.  We 
find  no  error  in  the  record.  The  Judgment 
of  confirmation  is  affirmed.  Judgment  af- 
firmed. 


(160  111.  66) 

WHITE  et  ah  v.  BOSS.i 

(Supreme  Court  of  IlUnois.    Oct  11,  18B5.) 

Express  Trusts— Evidence— TTndue   Influence. 

1.  An  express  trust  may  be  declared  hj  an 
answer  in  chancery,  signed  by  the  party  sought 
to  be  charged;  bat  in  detenmumg  whether  such 
trust  is  established  the  answer  must  be  con- 
strued as  a  whole. 

2.  In  an  action  to  set  aside  conveyances 
from  a  daughter  to  her  mother,  an'  allegation 
of  the  answer  that  defendant  was  induced  to 
take  absolute  title  to  the  property  through  fear 
that  the  daughter's  lack  of  experience  would 

1  Behearing  denied  March  13,  1898. 
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enable  some  fortnne  hunter  to  rob  her  of  her 
inheritance,  la  not  sufficient  to  prove  an  express 

tlTlBt. 

3.  A  conveyance  of  a  daughter's  entire  es- 
tate to  her  mother,  who  had  abundant  means 
of  her  own,  withont  any  money  consideration, 
was  presvmptively  obtained  by  undne  influence, 
where  the  daughter,  who  took  no  independent 
advice,  but  trusted  implicitly  in  her  mother,  was 
wholly  unacqaainted  with  business  forms,  and 
nnable,  by  reason  of  ill  health  and  the  neces- 
sary training,  to  earn  her  own  living. 

Appeal  from  circuit  court,  Gooli  county ; 
Samuel  P.  McGonnell,  Judge. 

Bill  by  Alexander  Ross  against  James  B. 
White  and  others.  From  a  decree  for  com- 
plainant, defendants  ai^eal.    Affirmed. 

Ira  W.  Boell  and  Sidney  Smith  (Thomas 
Dent,  of  counsel),  for  appellants.  Wallace 
Heckman  and  James  O.  Blsdon,  for  appellee 
Kugene  S.  Pike.  William  R.  Plum,  William 
P.  Black,  and  John  W.  Showalter,  for  other 
appellees. 

GARTER,  J.  The  original  bill  In  this  case 
was  filed  by  Annie  C.  White,  since  deceased, 
against  her  mother,  Ann  White,  also  since  de- 
ceased, and  her  brothers,  Alexander  and 
James  B.  White,  and  her  sisters,  Elsie  and 
Mary  S.  White,  and  others,  to  set  aside  certain 
conveyances  of  real  and  personal  property 
derived  from  her  father's  estate,  and  to  ascer- 
tain and  declare  her  Interests  therein,  and  for 
an  accounting.  The  case  has  been  twice  tried 
in  the  circuit  court  of  C!ook  county,  but  by 
different  chancellors,  and  upon  each  trial  a 
decree  was  rendered  for  the  .complainant,  set- 
ting aside  said  conveyances,  excepting,  how- 
ever, by  the  terms  of  the  last  decree,  as  to 
certain  paintings  of  considerable  value,  which 
were  held  to  have  been  a  reasonable  gift  from 
the  daughter  to  her  mother.  The  first  decree 
Tras  reversed  by  this  court  for  the  refusal  of 
the  trial  court  to  permit  Alexander  White,  one 
of  the  defendants,  to  testify  on  behalf  of  his 
codefendants.  The  opinion  of  thid  court  ren- 
dered on  that  appeal  Is  reported  In  147  111. 
427,  35  N.  B.  541.  The  substance  of  the 
pleadings  and  the  principal  facts  are  stated 
in  that  opinion,  and  need  not  now  be  repeated. 
On  the  second  hearing  Alexander  White  was 
permitted  to  testify,  but  substantially  the 
same  conclusion  was  reached  by  the  trial 
court  as  on  the  first  hearing. 

Very  soon  after  filing  her  bill,  Annie  C. 
White,  who  had  for  several  years  been  dom- 
iciled in  New  York  City,  married  Alexander 
Boss,  who,  on  her  death  in  that  city,  in  Janu- 
ary, 1891,  by  virtue  of  her  last  will,  suc- 
ceeded to  all  her  property  rights  as  bar  sole 
devisee  and  legatee,  and  as  such  devisee  and 
legatee,  and  as-  execntor  of  her  will,  he  after- 
wards became  the  sole  party  complainant  in 
this  cause.  Ann  White,  the  mother,  died  in 
April,  1800,  leaving  by  her  last  will  all  her 
property,  embracing  that  cdnv^ed  to  her  by 
her  children,  which  included  the  share  of  her 
daughter  Annie  now  In  controversy,  to  three 
of  her  children,  James,  Elsie, 'and  Mary. 

The  allegations  of  ttieblll  respecting  the  ez- 
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eootloii,  admowledgment,  and  Aellveey  of  the 
several  deeds  transferring  the  property  to  the 
mother,  Ann  White,  and  the  reasons  and  con- 
sld^atlon  therefor,  are  sufficiently  stated  in 
the  former  opinion.  The  evidence  Is  some- 
what voluminous,  and  will  not  be  here  stated 
in  detail.  We  have  carefully  examined  and 
considered  it,  and  are  of  the  opinion  that 
it  fully  Justifies  the  conclusloa  reached  by 
the  learned  chancellor  of  the  circuit  court  as 
to  the  main  facts,  and  which,  for  the  pur- 
poses of  this  decision,  so  far  as  not  already 
stated,  may  be  briefiy  summarized  as  fol- 
lows: Both  before  and  after  the  death  of 
Alexander  White,  Sr.,  his  family,  though  hav- 
ing their  borne  in  or  near  Chicago,  spent  a 
considerable  portion  of  their  time  In  the  city 
of  New  York,  where  the  children  were  educat- 
ed. Annie  O.  was  the  yoimgest  daughter,  and 
became  18  years  of  age  Jime  12,  1873,  and 
was,  therefote,  past  28  years  of  age  when  she 
executed  the  first  deed  to  her  mother,  July  14, 
1888,  and  upwards  of  82  when  she  made  the 
second  deed,  in  January,  1888,  alleged  to  have 
been  made  to  take  the  place  of  the  deed  of 
1883,  which  was  lost  or  destroyed.  The 
daughter  Annie,  although  an  invalid,  and 
somewhat  of  a  pet  in  the  family,  took  up  her 
abode  in  New  York  in  the  fall  of  1884,  and 
never  thereafter  returned  to  Chicago.  A 
visit  which  she  proposed  to  make  in  1887  was 
advised  against  by  her  family.  She  bad  re- 
tnmed  to  Chicago,  after  a  temporary  absence, 
shortly  before  executing  the  deed  to  her  moth- 
er of  date  July  14,  1883.  The  deed  of  Janu- 
ary 18, 1888,  was  prepared  in  Chicago,  and  8«it 
to  her  In  New  York  to  be  executed.  The  man- 
agement of  her  interest  in  her  father's  estate 
had  been  wholly  committed  to  other  members 
of  the  family,  and  she  had  very  little  knowl- 
edge of  what  was  being  done  with  it,  or  of  its 
extent  or  value.  For  convenience  In  manage- 
ment, leasing,  subdivision,  and  sale  she  had 
conveyed  certain  parcels  of  real  estate  to  her 
brother  James,  and  certain  other  parcels  to 
her  sister  Elsie,  who  afterwards  Included  the 
same  property,  or  what  remained  undisposed 
of,  in  their  conveyances  to  their  mother.'  No 
account  was  rendered  to  her,  bnt  she  received 
regular  remittanees  from  some  member  of  the 
family  fa  Chicago  up  to  the  time  of  her  mar- 
riage, snfficteint;  at  least,- until  a  year  or  two 
before  her  marriage,  to  provide  for  her  com- 
fortable maintenance  suited  to  her  condition 
in  Ufe.  Oenetally  the  letters  to  Annie  were 
written  by  her  sister  Blflie,  who  wrote  with 
apparent  authority  from  her  mother  and  the 
rest  of  the  family.  The  family  had  broken  np 
housekeeping  before  she  took  np  her  home  In 
New  York,  and  lived  at  one  of  the  hotels  in 
Chicago  when  not  sojourning  in  Europe  or 
elsewhere.  After  her  establishment  in  New 
York  a  new  and  exi>en8ive  residence  was  pur- 
chased and  fitted  up  in  Chicago,  and  was  oc- 
cupied by  the  family  for  several  years  with- 
out her  knowledge,  she  being  kept  in  Igno- 
rance of  the  new  home  established  by  her 
mother,  brothers,  and  sisters,  and  In  the  be- 
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lief  that  they  were  still  Ilyiog  at  tbe  hotel. 
The  explanation  given  for  thus  apparently  ex- 
cluding her  from  the  family  circle,  and  from 
all  knowledge  that  they  were  living  in  the 
quiet  of  their  own  home  Instead  of  at  a  pub- 
lic hotel,  was,  In  part,  that  It  was  found  un- 
pleasant to  keep  house  with  her  because  of  her 
Interference  and  Inability  to  get  along  with  the 
servants  employed  in  the  family.  She  had  ex- 
pressed a  wish  to  one  Reynolds,  a  friend  of 
the  family,  to  accompany  him  from  New 
York  to  Chicago  on  a  visit.  He,  not  feeling  at 
liberty  to  bring  her  without  first  having  ob- 
tained the  consent  of  her  family,  wrote  and 
mentioned  her  request.  Elsie  White,  in  her 
testimony,  speaking  of  the  letter  from  Reyn- 
olds and  her  answer,  says:  "It  was  simply 
saying  that  my  slater  had  expressed  a  desire 
to  accompany  him  to  Chicago  the  next  time 
that  he  came  here,  and  that  he  did  not  care 
to  accept  that  responsibility  without  writing 
to  us,  asking  whether  it  would  be  agreeable, 
—something  of  the  kind.  I  replied  to  the  let- 
ter, and  remember  the  substance  of  the  re- 
ply. I  said  I  was  obliged  to  him  for  the  In- 
terest he  took  in  the  matter,  but  that  we  saw 
no  reason  to  change  the  opinion  expressed  the 
last  time  we  saw  him  here  In  Chicago  at  our 
home,  and  we  thought  at  present  It  would  be 
desirable  for  my  sister  to  remain  In  New 
York;  that  my  brother  Alexander  was  there, 
and  would  see  that  she  had  every  attention. 
That  is  all  I  remember  saying.  It  was  a  short 
letter.  At  the  conversation  referred  to  In  the 
letter  with  Mr.  Reynolds  my  mother  was  pres- 
-ent  We  referred  to  our  once  having  re- 
quested Mr.  Reynolds  not  to  say  that  we  were 
keeping  house  again.  Either  mother  or  I— I 
-don't  know  which— said  it,  and  we  would  have 
to  request  him  again  to  please  not  say  any- 
thing about  it,  for  these  reasons:  We  simply 
jsaid  that  my  sister,  owing  to  her  delicate 
health,  and  being  the  youngest  daughter,  had 
been  si)otIed  and  petted  to  such  an  extent  that 
■as  she  grew  older  she  became  very  exacting, 
»o  that  we  were  obliged  to  give  np  house- 
.  keeping  two  or  three  times;  and  my  mother 
was  so  unhappy  that  we  felt  it  our  duty  at 
present  to  keep  our  sister  away;  that  we 
would  see  that  she  would  not  need  for  any- 
thing, and  we  thought  her  health  was  better, 
jind  under  those  circumstances  we  felt  it 
would  be  wise  and  right,  and  onr  doty  to  our 
mother,  to  not  have  her  a  member  of  the 
family  at  present.  We  remarked  that  our  sis- 
ter bad  a  marked  preference  for  New  York, 
.and  did  not  care  to  live  In  Chicago.  When 
my  sister  was  young,  while  her  father  was 
alive,  he  and  the  family,  and  all  of  us,  were 
living  In  New  York  a  great  deal  of  the  time. 
We  made  our  home  there.  I  think  we  lived 
there  about  ten  years,  and  my  sister  and  we 
all  were  at  school  there."  There  was  evi- 
-dence,  however,  tending  to  show  that  the 
members  of  the  family  bad  lived  happily  to- 
.getber,  and  the  letters,  mostly  from  Elsie  to 
Annie  in  New  York,  show  great  afiFectlon  for 
Jier,  and  Interest  in  her  welfare.    She  was  ad- 


dressed by  pet  aamee,  pnd  in  coaxing  terms, 
as  might  well  be  expected  from  an  older  sis- 
ter writing  with  affection  and  authority  for 
her  mother  as  well  as  herself,  to  the  youngest, 
who  was  in  poor  health,  away  from  her  home, 
and  wholly  dependent  upon  her  family.  Many 
of  these  letters  were  In  reply  to  letters  writ- 
ten by  Annie  C.  White,  but  no  letters  from  her 
were  produced.  The  evidence  shows  that  aft- 
er the  deed  of  1888  was  made,  in  reply  to  the 
Inquiries  of  Annie  C.  as  to  when  the  estate 
would  be  divided,  she  was  informed  by  her 
sister  Elsie,  to  whom,  with  James,  the  man- 
agement of  the  estate  had  been  committed  aft- 
er It  had  been  taken  out  of  the  hands  of  Alex- 
ander, that  the  estate  would  be  settled  and 
divided,  and  she  would  get  her  share,  as  soon 
as  the  Cotzhausen  case  should  be  disposed  of. 
The  deed  of  1888  was  not  recorded  until  atter 
the  bill  was  filed.  The  deed  of  1883  was  never 
recorded,  but  leases,  sales,  and  conveyances 
were  made  by  the  heirs,  from  time  to  time,  in 
the  same  manner  as  before  Its  execution.  No 
rights  were  ever  asserted  under  It  until  the 
bill  in  this  case  was  filed,  and  Annie  C. 
White  did  not  seem  to  know  that  she  had  ever 
executed  such  a  deed,  as  no  mention  was  made 
of  It  In  her  original  bill,  and  it  was  only  after 
it  was  set  up  in  the  answer  that  it  was  em- 
braced by  amendment  in  the  bill  of  com- 
plaint. This  deed  of  1883  was  not  produced 
at  the  trial,  but  witnesses  were  produced, 
who  testified  to  its  execution  and  its  contents. 
Appellee  Ross  disputes  the  fact  that  any  such 
deed  was  ever  in,f  act  executed,  and  the  notary 
before  whom  it  was  said  the  acknowledgment 
was  taken  testified  that  he  had  no  recollection 
or  knowledge  of  having  seen  such  a  deed,  or 
taken  the  acknowledgment  of  the  grantor 
thereto.  But  we  are  of  the  opinion  that  the 
preponderance  of  the  evidence  shows  that 
such  a  deed  was  in  fact  made. 

The  case  has  been  fully  and  ably  argued 
by  counsel  on  both  sides,  and  many  reasons, 
of  more  or  less  force,  have  been  urged  as 
sufllcient  cm  the  one  side  to  reverse  the  de- 
cree and  on  tiie  other  to  sustain  it  Appd- 
lants  strenuously  Insist  that  the  evidence 
shows  that  appellee  Alexander  Ross  was  not 
entitled  to  the  decree  In  his  favor,  even  if 
his  wife  would  have  been  entitled  to  it  had 
she  lived,  for  the  reason  that  he  does  not 
come  into  conrt  with  clean  hands.  It  la  in- 
sisted that  the  evidence  shows  that  there 
was  a  fraudulent  .conspiracy  between  him 
and  the  witnesses  Reynolds  and  Stoddard  to 
get  possession  of  Annie  C.  White  and  her 
property  by  bringing  about  a  marriage  be- 
tween her  and  Ross,  and  in  procuring  the 
deed  and  will  from  her  to  Roes,  and  that  a 
court  of  equity  ought  not  to  lend  its  aid 
in  the  acquisition  of  property  to  one  whose 
title  is  tainted  with  fraud  or  wrongdoing. 
While  the  principle  contended  for  by  appel- 
lants is  one  no*  to  be  overlooked,  and  la 
one  unhesitatingly  applied  by  this  court  when 
justified  by  the  evidence,  we  cannot  find 
8ufflci(.'nt  evidence  In  this  record  to  deny  ap- 
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jiellee  rell^  on  that  ground.  The  erld^ice 
does  show  that  the  marriage  to<A  place  the 
next  day  after  Annie  G.  White  filed  the  orig- 
inal bill  in  this  case,  and  that  the  day  t<A- 
lowlng  her  marriage  she  made  her  will  in  fa- 
vor of  her  husband,  Boss,  as  her  sole  derisee 
and  legatee,  and  also  conveyed  to  him  all  the 
property  In  question  by  deed,  and  that  he 
also  made  his  will  in  her  favor;  bat  there  is 
no  evidence  whatever  that  the  deed  or  will 
was  obtained  by  frand  at  undne  inflnence. 
AppeUants  contested  the  will  in  the  cotnts  of 
New  York,  but  onsuccessfuUy.  The  testatrix 
was  held  competent,  and  it  was  also  adjudg- 
ed that  the  will  was  not. obtained  by 'fraud 
or  undue  influence.  While  the  coincidence 
between  the  filing  of  the  bill,  the  marriage, 
the  making  of  the  deed  and  will  in  Ross' 
favor,  the  consultattons  with  Reynolds  and 
Stoddard,  and  the  preparation  of  papers  by 
the  latter,  demands  attention,  still  the  evi- 
dence falls  to  show  the  fraud  and  conspiracy 
alleged.  It  shows  that  Ross  and  Reynolds 
bad  been  frirads  of  the  White  family  for  a 
number  of  years,  and  Ross  c  most  Intimate 
personal  friend  of  Alexander  White;  that 
Boss  had  long  been  devoted  in  his  attentions 
to  Annie  C.  White,  and  that  they  were  prob- 
ably betrothed  as  early  as  1883,— five  years 
before  their  marriage.  No  objection  to  Ross, 
or  to  his  marriage  with  Annie,  seems  to  have 
been  made  by  any  member  of  the  family, 
though  apprehensions  seem  to  have  been  in- 
dulged, generally,  that  some  one  might,  by 
marriage,  acquire  some  right  or  control  over 
some  part  of  the  family  estate.  It  surely  was 
no  wrong  for  Annie  C.  White  to  assert  her 
right  to  her  interest  in  her  father's  estate, 
if  she  had  any,  and  it  was  not  fraudulent  or 
wrongful  for  Ross,  as  her  betrothed,  and  aft- 
erwards as  her  husband,  to  assist  her  in  re- 
covering title  to  her  property.  They  had  the 
right  to  employ  counsel  and  to  procure  the 
assistance  of  friends,  and  such  action  would 
be  no  evidence  of  fraud  or  conspiracy.  The 
deed  to  Garter,  and  from  htm  to  Ross,  was 
shown  to  have  been  in  trust  for  Mrs.  Ross. 
This  deed  and  the  mutual  wills,  following 
close  upon  the  marriage,  would  not  be  suffi- 
cient, of  themselves,  no'  In  connection  with 
the  other  evidence,  to  so  taint  the  title  In 
the  hands  of  Ross  with  fraud  or  wrongdoing 
as  to  deprive  him  of  his  standing  in  a  court 
of  equity.  Nor  can  we  find  In  the  record  any 
sufficient  evidence  to  eiitabUBb  the  conten- 
tion of  appellee  Ross  that  the  mother,  Ann 
White,  was  guilty  of  any  fraud  In  fact  by 
means  of  which  she  procured  the  deeds  in 
controversy  In  her  favor.  It  Is  not  shown 
that  she  ever  requested  or  advised  that  the 
property  should  be  conveyed  to  her.  The 
scheme  seems  to  have  originated  with  Alex- 
ander, James,  and  Elsie,  and  to  have  been 
talked  over  in  the  family,  mostly  by  them, 
sometimes  in  the  presence  of  the  mother, 
and  sometimes  in  the  presence  of  the  daughter 
Annie,  but  nothing  was  proved  that  the  lat- 
ter ever  advised  o^  suggestM  with  reference 


to  tlM  ihatter  in  any  of  these  family  consulta- 
tions, and  the  only  inference  that  can  be 
dmwn  from  the  evidence  is  that  she  simply 
acquiesced  in  whatever  was  planned  by  the 
other  members  of  the  family  for  her  to  do, 
and  executed  whatever  papers  were  prepared 
and  presented  to  her  for  execution. 

Neither  time  nor  space  will  permit  us  to 
review  all  the  contentions  of  counsel  In  the 
case,  but  the  decree  must  be  sustained,  if 
sustained  at  all,  on  one  of  three  grounds  or 
propositions,  which,  in  varied  forms,  have 
been  urged  upon  the  one  side  and  contested 
on  the  other,  and  which  may  be  separately 
stated  and  considered,  as  follows: 

First,  that  there  was  an  express  trust  In 
favor  of  Annie  C.  White  reserved  from  the 
conveyances  to  her  mother;  that  by  agree- 
ment and  understanding  of  the  parties  the 
legal  title  to  all  the  property  was  placed  in 
the  mother's  name  as  the  safest  and  best 
coiirse  to  pursue  to  preserve  it  for  the  ben- 
efit of  those  entitled  to  it,  according  to  their 
respective  interests,  and  thus  prevent  it 
from  passing  into  the  hands  of  strangers, 
who,  by  imposition  upon  the  children,  or  some- 
of  them,  might  acquire  title  thereto,  and 
also  to  meet  tlie' expense  and  requirements- 
of  the  Ootzhausen  litigation.  But  as  to  this 
ground  of  relief  relied  on  by  complainant,, 
the  statute  of  frauds  having  been  pleaded  by 
defendants  below.  It  will  be  seen  that  an 
express  trust  could  not  be  established  unless 
manifested  and  proved  by  some  writing  sign- 
ed by  Ann  White.  No  writing  of  any  kind,, 
signed  by  her,  was  produced  having  any 
tendency  to  establish  such  a  trust,  except 
her  answer  to  the  original  bill  of  complaint. 
It  Is  well  settled  that  an  express  trust  may 
be  declared  by  an  answer  in  chancery,  sign- 
ed by  the  party  who  Iqr  law  is  enabled  to 
declare  such  trust  Bobbins  v.  Butler,  24 
HI.  387;  Jones  v.  Uoyd,  117  Hi.  597,  7  N.  B. 
119;  Phillips  V.  OommlBSioners,  119  III.  626, 
10  N.  B.  230;  Perry,  Trusts,  S  81.  But  the 
terms  of  the  trust  must  be  gathered  from  the 
whole  answer  as  it  stands;  and  where  the 
answer,  taken  as  a  whole,  does  not  prove  & 
trust,  no  trust  can  be  established  by  it,  al- 
though certain  parts  of  the  answer,  standing 
alone,  tend  in  some  degree  to  show  that  a 
trust  was  in  fact  created.  Id.  |  85.  Api)ellee 
Boss  relies  on  certain  expressions  in  the  an- 
swer of  Ann  White,  stating,  In  substance, 
that  It  was  thought  the  best  and  safest 
course  to  pursue  to  have  the  property  con- 
veyed to  her  absolutely,  to  use  and  dispose 
of  as  she.  In  her  Judgment,  might  deem 
Just  and  right,  and  that  she  was  Induced  to 
take  conveyance  to  herself,  and  thus  become 
tbe  absolute  owner,  through  fear  that  the 
little  knowledge  of  the  ways  of  men  of  busi- 
ness and  the  practical  afTairs  of  life  possess- 
ed by  her  children  would  enable  some  for- 
tune hunter,  by  false  devices,  or  feigned 
love  and  marriage,  to  rob  them  of  their 
Inheritance.  This  la  a  mere  statement  of  the 
moHveB  or  some  t>f  the  reasons  tot  makUig 


Digitized  by  LjOOQ  IC 


MO 


MORTHEASTSBN  BBFORTER,  ToL  4& 


cm. 


end  accepting  the  conyeyancea,  and  Is  not 
auiflclent  to  establiBb  a  trust  Bryan  t.  How- 
land,  98  111.  625.  Besides,  other  parts  of  the 
answer  allege  that  the  conveyances  were  In- 
tended to,  and  did,  vest  In  her  the  absolnte 
title  to  the  property,  and  state,  among  other 
things,  that  the  conveyance  by  each  of  his 
«r  her  Interest  was  tn  consideration  of  the 
conveyances  made  by  the  rest,  and  In  consid- 
eration of  the  fact  that  the  mother  had 
helped  their  father  acquire  the  estate,  and 
that  the  children  thought  their  father  should 
have  given  it  all,  by  will,  to  their  mother, 
and  that  It  was  their  purpose  to  do  what 
they  thought  their  father  should  have  done, 
and  vest  the  whole  estate  absolutely  in  their 
mother.  The  answer,  so  far  from  declaring 
any  trust  when  taken  as  a  whole,  sets  up  ab- 
solute legal  and  equitable  ownership  in  Ann 
White.  It  follows  that  no  express  trust  was 
proved. 

The  second  ground  or  proposition  is  that 
the  conveyances  were  made  for  convenience 
only,  and  without  consideration;  that  they 
were  voluntary;  and  that  it  was  not  the  in- 
tention of  the  parties  that  the  grantee  should 
take  beneQcIally,  but  that  she  should  hold 
the  legal  title  only,  and  that  a  resulting  tmst 
at  once  arose  In  favor  of  the  grantors,  whidi 
may  be  estnbliBlied  by  parol  evidence,  and 
which  a  court  of  equity  will  protect  and 
enforce  by  now  compelling  the  restoration  of 
the  legal  tUle.  10  Am.  &  Rng.  E;nc.  T^w,  4, 
50.  As  we  are  satisfied  that  the  decision  of 
this  cause  must  bo  based  on  other  grounds, 
we  do  not  deem  it  important  to  4'ollow  coun- 
sel in  their  argument  on  this  branch  of  the 
case.  Much  difficulty  will  be  found  In  de- 
ducing such  a  trust  from  the  facts  contained 
in  this  record. 

The  third  ground  or  proposition  upon  whicn 
the  decree  is  sought  to  be  sustained,  and  the 
one  which  we  find  is  sustained  by  the  evi- 
dence, and  supported  by  abundant  authority, 
may  be  stated  thus:  lliat  at,  and  before, 
and  after  the  time  or  times  when  the  deeds 
in  question  were  mad3  and  delivered,  the  re- 
lation of  parent  and  child  existed  In  its  full 
vigor  between  the  motber,  Ann  White,  and 
the  daughter  Annie  C.  White;  that  the  posi- 
tion of  the  mother  vcas  on<>  of  dominance  and 
authority  over  the  daughter,  and  of  the 
daughter  of  dependence  upon  the  mother; 
that  the  daughter  confided  In.  and  trusted  her 
mother  implicitly;  that  the  mother  was  al- 
ready possessed  of  an  abundance  of  means 
for  her  own  support— even  of  wealth,— and 
that  the  pr(^>erty  conveyed  to  the  mother  by 
the  daughter  was  of  large  value,  exceeding 
$200,000,  and  embraced  her  entire  estate,  and 
substantially  all  her  means  of  support;  that 
the  daughter  was  an  invalid,  without  any 
business,  occupation,  oi  profession,  wholly 
unacquainted  with  business  alTalrs  and  the 
forms  and  instrumentalities  by  which  con- 
veyances of  property  are  made  from  one  per- 
son to  another,  and  wholly  unable,  by  reason 
not  only  of  bad  health,  but  of  lack  oX  bualr 


ness  education,  training,  ana  experience,  to 
earn  her  own  living;  that  nothing  was  paid 
or  agreed  to  be  paid  to  the  daughter  Annie  U. 
White  for  all  the  vast  i;irop>rty  so  conveyed; 
that  she  had  no  Independent  advice,  and  did 
not  understand  that  she  was  divesting  her- 
self absolutely  of  all  her  property  rights; 
that  the  gift  was  improvident  and  unreason- 
able on  the  part  of  the  daughter  to  make, 
and  unconscionable  on  the  part  of  the  mother 
to  accept;  and  that  cnder  such  circumstances 
the  presumption  of  undue  influence  arises, 
and  that  the  conveyances  In  question  were 
obtained  by  undue  Influence  of  the  mother 
over  the  daughter;  and  that  the  burden  of 
proof  Is  on  the  mother,  and  those  claiming 
under  her,  to  show  that  the  daughter  acted 
Independently,  advisedly,  and  of  her  own 
free,  intelligent  will  and  accord,  uninfluenced 
by  the  recipient  of  so  munificent  a  gift;  and, 
no  such  proof  having  been  made,  that  inde- 
pendently of  any  question  of  actual  fraud, 
the  transaction  must  be  held  to  be  construct- 
ively fraudulent  and  that  a  court  of  equity 
will  raise  a  constructiv>?  tmst  and  fasten  It 
npon  the  conscience  of  the  holder  of  the'  legal 
title,  and  convert  such  holder  into  a  trustee 
tor  the  party  who,  in  equity.  Is  regarded  aa 
the  beneficial  owner.  The  ultimate  facts 
stated  in  the  last  proposition  are  established 
by  the  evidence  in  this  case,  and  are  In  sub- 
stantial accordance  with  the  findings  of  the 
two  chancellors  who,  on  dlOTerent  trials,  heard 
the  case  below  on  both  oral  and  written  tes- 
timony. That  such  conveyances  of  property, 
made  under  such  circumstances,  are  presump- 
tively voidable,  there  can  be  no  reasonable 
doubt  This  rule  in  equity  is  established  by 
the  great  weight  of  authority,  both  in  Eng- 
land and  this  country,  and  is  founded  on 
principles  of  Justice  and  morality.  Hogh- 
ton  V.  Hoghton,  16  Beav.  278;  Cooke  v.  La- 
motte.  Id.  234;  Ooutta  v.  Acworth,  U  R.  8 
Eq.  558;  Harvey  v.  Mount,  8  Beav.  439;  Turn- 
er V.  CoUlps,  7  Ch  App.  329;  Burry  v.  Op- 
penheim,  26  Beav.  694;  Ashton  v.  Thomp- 
son, 32  Minn.  25.  18  H.  W.  918;  darter  v. 
Tlce,  120  111.  277,  U  N.  B.  529:  Hlgbberger 
V.  Stiffler,  21  Md.  338;  Noble's  Adm'r  v. 
Moses,  81  Ala.  530,  1  South.  217;  2  Pom.  Bq, 
Jur.  I  962,  note;  Schouler,  Dom.  ReL  |  271. 
In  such  cases  courts  of  equity  will  interfere 
upon  grounds  of  public  policy,  or,  as  often 
stated,  for  the  preservation  of  mankind;  and, 
unless  the  donee  can  shew  afflrmatively  that 
the  transaction  is  "a ,  rlghteot>B  one,"  It  will 
be  set  aside.  It  is  contended  by  appelUnta 
that  such  is  not  the  rule  In  this  country,  but 
that  the  parental  authority  over  the  child  la 
only  a  circumstance  to  be  proved  with  oth- 
ers tending  to  establish  undue  influence;  that 
notwithstanding  a  conveyance  or  gift  be 
shown  to  have  been  made  by  the  child  to  the 
parent  at  a  time,  though  of  full  age,  when 
the  child  was  under  the  dominion  of  the  par- 
ent, stUl  the  transaction  cannot  be  Impencti- 
ed  without  some  afflrmaiive  proof  of  the  ex- 
ercise of  undue  tf^nence  on  tbe  part  of.  th* 
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parent,  ot  that  il»  parent  was  gaiUy  of  some 
fraud,  imposition,  or  wrongdoing  in  obtain- 
ing the  advantage  bestowed:  and  it  Is  claim- 
ed that  their  contention  Is  supported  bj  the 
anthorlty  ot  the  supreme  coort  of  the  United 
States  in  JenUns  v.  Pye,  12  Pet  241.  Conn- 
eel  qnote  from  the  principal  opinion  In  that 
case,  where.  In  referring  to  the  rule  claimed 
to  have  been  laid  down  by  the  Bnglish  cases. 
It  was  said,  among  other  things:  "We  *  *  • 
cannot  discover  anything  to  warrant  the 
broad  and  nnquallfled  doctrine  contended  for 
on  the  part  of  the  appellees.  All  the  cases 
are  accompanied  with  some  Ingredient  show- 
ing undue  inflnence  exercised  by  the  parent 
operating  on  the  fears  or  hopes  of  the  child, 
and  sufladent  to  show  reasonable  ground  to 
presume  that  the  act  was  not  perfectly  free 
and  voluntary  on  the  part  of  the  child;  and 
In  some  cases,  although  there  may  be  cir- 
cumstances tending,  in  some  small  degree, 
to  show  undue  influence,  yet,  if  the  agree- 
ment appears  reasonable,  it  has  been  consid- 
ered enough  to  outweigh  light  circumstances, 
80  as  not  to  affect  the  validity  of  the  deed." 
"We  should  not  be  disposed  to  adopt  or  sanc- 
tion the  broad  principle  contended  for,  thfit  a 
deed  of  a, child  to  a  parent  Is  to  be  deemed 
prima  facie  void.  It  Is  or-donbtedly  the  duty 
of  courts  carefully  to  watch  and  eixamlne  the 
circumstances  attending  transactions  of  this 
kind,  when  brooght  under  review  before 
them,  to  discover  U  any  undue  Influence  has 
been  exercised  in  obtaining  the  conveyance. 
But  to  consider  a  parent  disqualified  to  take 
a  voluntary  deed  from  his  child  without  con- 
sideration, or  account  ol  their  relattonship. 
Is  assuming  a  principle  at  war  with  all  filial 
as  well  as  all  parental  duty  and  affection, 
and  acting  on  the  presumption  that  a  parent, 
instead  of  wishing  to  promote  the  Interest 
and  welfare,  would  be  seeking  to  overreach 
and  defraud  his  chUd."  Hill,  Trustees,  167; 
Newl.  Oont  445  44«);  Perry,  Trusts,  |  201; 
1  Story,  Eq.  Jur.  |  306,  and  other  authorities, 
—are  also  cited  by  counsel  as  denying  that 
conveyances  made  under  such  circumstances 
are  prima  &cle  InvaUd.  That  the  text-books 
and  reported  decisions  are  not  fully  harmo- 
nious In  their  statement  of  the  mle  is  cer- 
tainly true.  In  Jenkins  v.  Pye  the  father 
paid  a  valuable,  tuough  perhaps  an  inade* 
quate,  consideration  for  the  property  convey- 
ed, and  the  doctrine  of  laches  was  also  ap- 
plied as  a  ground  for  denying  relief.  In  a 
separate  opinion  Mr.  Justice  Catron,  while 
concurring  In  the  decision  of  the  case  on  the 
ground  of  laches,  took  issue  with  the  opinion 
of  the  court  delivered  by  Mr.  Justice  Thomp- 
son on  the  other  branch  of  the  case.  In  the 
subsequent  cases  of  Taylor  v.  Taylor,  8  How. 
184,  and  Allore  v.  Jewell,  94  U.  S.  606,  the 
doctrine  as  announced  by  the  same  court  does 
not  materially  differ  from  the  general  cur- 
rent of  authority  on  the  s  abject,  and  the 
question  of  unreasonableness  and  unfair- 
ness In  the  transaction  is  made  to  cut  an 
Important  figure.     Judge  Story,  In  his  work 


on  Equity  Jnrlapmdence  (rolame  1,  I 
says:  "The  natural  and  Just  Inflnence  which 
a  parent  has  over  a  child  renders  it  pecuilai- 
ly  important  for  courts  of  Justice  to  watch 
over  and  protect  the  Interests  of  the  latter, 
and  therefore  all  contracts  and  conveyances 
whereby  benefits  are  secured  by  children  to 
their  parents  are  objects  of  Jealousy,  and,  if 
they  are  not  entered  Into  with  scmpulous 
good  faith,  and  are  not  reasonable  nnder  the 
circumstances,  they  will  be  set  aside,  unless 
third  peraons  have  acquired  an  Interest  tm- 
der  them."  So  in  Perry  on  Trusts  it  is  said 
that,  while  courts  of  equity  will  scrutinize 
conveyances  of  property  by  children  to  their 
parents,  they  are  not  prima  facie  void,  but 
that  there  must  be  some  affirmative  proof 
of  undue  Influence  or  other  Improper  con- 
duct to  render  the  transaction  void.  But  It 
is  also  said  that  "the  position  and  influence 
of  a  parent  over  a  child  are  so  controlling 
that  the  transaction  should  be  carefully  ex- 
amined, and  sales  by  a  child  to  a  parent 
must  appear  to  be  fair  and  reasonable."  So, 
also,  in  Hill,  Trustees,  157,  it  is  said  that 
"every  contract  or  conveyance  whereby  ben- 
efits- are  secured  to  parents  by  their  chil- 
dren must  be  perfectly  fair  and  reasonable 
in  all  Its  terms  and  circumstances,  or  others 
wise  It  will  be  set  aside."  It  is  true,  the 
author  says  that  before  this  will  be  done  it 
will  be  necessary  to  prove  the  exercise  of 
undue  Influence,  or  to  establish  some  other 
case  of  actual  or  constmctlTe  fraud  against 
the  parent.  So,  too,  in  the  citation  from 
Kewland  on  Contracts,  the  author  makes 
the  reasonableness  of  the  transaction  an  im- 
portant element.  It  is  there  said  that  eq- 
uity has  refused  to  Interfere  because  of  the 
mere  relation  of  parent  and  child,  especially 
where  the  agreement  was  reasonable,  or 
entered  into  to  effect  a  laudable  purpose.  In 
OUphant  v.  Liveraldge,  142  lU.  160,  30  N.  E. 
334,  this  court,  in  sustaining  a  deed  of  gift 
from  father  to  child,  said  (page  170,  142  111., 
and  page  834,  80  N.  B.):  "Nor  does  any  pre- 
sumption of  fraud  arise  from  the  fact  that 
the  grantor  is  the  father  of  the  grantees. 
In  the  case  of  a  gift  from  a  child  to  a  par- 
ent undue  influence  may  be  Inferred  from 
the  relation  Itself,  but  never  where  the  gift 
is  from  the  parent  to  the  child."  In  Finn- 
can  V.  Eendlg,  109  lU.  108,  and  Patterson  v. 
Johnson,  113  HI.  659,  this  court  distinctly 
recognizes  the  question  of  unreasonableness 
and  Improvidence  in  the  transaction  as  an 
element  to  be  considered  In  determining  Its 
binding  force  upon  the  parties.  In  the  lat- 
ter case  such  facts  and  circumstances  were 
proved  as  showed  the  transaction  a  reason- 
able and  proper  one,  and  this  court  said 
(page  672):  "The  record  shows  that  there 
Was  no  Influence  whatever  used  by  the  fa- 
ther to  procure  the  deed,  and  that  It  was 
made  by  the  daughtera  of  their  own  voli- 
tioo.  The  making  of  the  deed  was  a  grace- 
ful tribute  of  filial  affection."  If  a  child 
possessing  wealth  should,  while  under  pa- 
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rental  aontrol,  thongli  past  minority,  make  a 
deed  of  gltt  of  property  of  substantial  val- 
ue to  his  Indigent  parent,  BUfflcIent  to  main- 
tain such  parent  In  comfort,  and  even  ele- 
gance, the  remainder  of  his  life,  but  reserv- 
ing sufficient  for  his  own  needs,  thus  elim- 
inating from  the  transaction  all  Improvi- 
dence, all  unreasonableness,  and  all  appar- 
ent unconaclentlousness  on  the  part  of  the 
parent.  It  might  be  justly  contended  that 
the  rule  would  be  a  harsh  one  that  would 
cast  the  burden  of  proof  on  the  parent,  or  on 
those  claiming  under  him,  to  prove  tliat  no 
undue  influence  waa  resorted  to  to  obtain 
the  gift.  But  where,  as  in  this  case,  the 
transaction  appears  to  have  been  an  im- 
provident and  unreasonable  one  for  the  child 
to  enter  Into,  and  one  apparently  Involving 
the  taking  of  an  unconscionable  advantage 
by  the  parent  in  accepting  and  retaining 
the  property,  there  can  be  no  doubt,  from 
the  standpoint  of  any  well-considered  case, 
that  the  burden  of  proof  Is  cast  upon  the 
parent  to  prove  that  the  transaction  was.  In 
the  language  often  used,  "a  righteous  one." 
We  agree,  however,  with  the  learned  chan- 
cellor of  the  circuit  court  in  holding  that  the 
gift  by  Annie  0.  Whit^  of  her  Interest  In 
the  paintings  In  controversy  to  her  mother, 
prior  to  the  making  of  the  deeds,  was  a  rea- 
sonable and  proper  one;  and,  there  being 
no  proof  of  any  Improper  Influence,  the  bill 
of  sale  making  such  gift  should  stand.  Nor 
aro  we  disposed  to  disturb  the  decree  as  to 
the  leasehold  Interest  of  the  appellee  Pike. 
We  have  carefully  considered  the  evidence 
and  argument  on  this  branch  of  the  case, 
and  agree  with  the  conclusion  reached  by 
the  trial  court 

Some  alleged  errors  of  the  trial  court  in 
admitting  and  refusing  to  admit  certain  tes- 
timony have  been  insisted  upon,  but,  as 
they  are  not  of  controlling  Importance,  and 
as  the  offered  testimony  would  not  have  au- 
thorized a  different  decree,  no  necessity  Is 
seen  for  extending  this  opinion  In  their  dis- 
cussion. The  decree  of  the  circuit  court 
will  be  affirmed.     Decree  afllrmed. 


(160  111.  m) 

KEELER  V.  PEOPLE  ex  reL  KERN,  County 

Collector.i 

(Supreme  Court  of  Illinois.     Oct  11,  1895.) 

MONICIFAL  Ck>BPOBATIOXg  —  BPBCIAL  ASSBSSMBHT 
TOB  tiOOAL  lilPBOVEMIIITS — POWSB  TO  8bT  ASIDB 
JDDOMBHT  OV  CoNFIBKATIOH — COLLATBBAL  AT- 
TACK. 

1.  A  county  court  has  no  power  to  set  aside 
a  judgment  confirming  a  special  assessment  for 
local  improvement,  on  motion  made  after  the 
term  at  which  it  is  rendered,  unless  such  judg- 
ment is  void. 

2.  The  fact  that  the  estimate  filed  with  a 
petition  for  a  special  assessment  is  permitted  by 
the  court  to  be  withdrawn  for  correction,  and 
that  a  modified  petition,  to  conform  to  the  cor- 
rected estimate,  is  filed,  to  which  certain  exhib- 
its on  file  with  the  original  petition  are  not  at- 


1  Rehearing  denied  March  IS,  1880; 


taebed,  wiU  not  affect  tbe  Jurisdiction  of  the 
court  m  the  proceedings. 

3.  In  a  proceeding  by  a  county  collector  for 
judgment  against  property  on  a  delinquent  spe- 
cial assessment,  the  judgment  of  the  court  con- 
firming such  assessment  cannot  be  attacked,  ex- 
cept for  want  of  jurisdiction. 

Appeal  from  Cook  county  court;  Frank 
Scales,  Judge. 

Application  by  Charles  Kern,  county  col- 
lector, for  Judgment  against  property  owned 
by  Adel  J.  Keeler  on  a  special  assessment 
for  local  Improvements  made  by  the  town 
of  Cicero.  Judgnnent  for  relator,  and  de- 
fendant appeals.    Affirmed. 

George  W.  Wilbur,  for  appellant  Heniy- 
R.  Pebbles,  for  appellee. 

CARTER,  J.  This  was  an  application  to 
the  county  court  of  Cook  county,  by  the 
county  collector,  for  Judgment  against,  and 
for  an  order  of  sale  of,  appellant's  lands, 
for  a  delinquent'  special  assessment  made 
for  a  local  Improvement  In  the  town  of 
Cicero.  Appellant  did  not  appear  In  the 
special  assessment  proceedings,  and  Judg- 
ment of  confirmation  was  rendered  against 
the  lands  In  question  by  default;  but  on 
this  application  she  appeared  and  filed  nu- 
merous objections,  many  of  which  go  mere- 
ly to  the  regularity  of  the  proceedings  in 
the  special  assessment  case,  and  cannot  be 
reviewed  on  this  appeal.  The  Judgment  of 
confirmation  cannot  be  attacked  collaterally, 
unless  the  court  was  without  Jurisdiction  to 
render  it  Chicago  &  N.  W.  Ry.  Co.  T.  Peo- 
ple, 120  DL  104, 11  N.  E.  418,  and  cases  there 
cited;  Scott  v.  People,  142  III.  291,  33  N. 
B.  180;  Clark  v.  People,  146  111.  348,  35  N. 
E2.  60,  and  cases  there  cited. 

A  certified  copy  of  the  record  of  the  pro- 
ceedings and  Judgments  in  the  special  as- 
sessment proceedings  was  given  In  evi- 
dence, and  incorporated  In  the  bill  of  excep- 
tions filed  In  this  case.  From  this  transcript 
it  appears  that  on  the  12th  day  of  April, 
1893,  at  the  April  term,  the  default  of  the 
landowners  was  entered  In  the  county  court, 
and  the  assessment  as  made  and  returned 
by  the  commissioners  was  conflrmed.  It  is 
not  contended  that  the  proper  notices  were 
not  given  for  the  length  of  time  and  in  the 
manner  required  by  the  statute  before  the 
Judgment  of  April  12th  was  rendered;  but 
certain  Irregnils.rities  in  the  proceedings, 
antedating  this  Judgment  of  confirmation, 
are  pointed  out  which  will  be  noticed  fur^ 
ther  on.  At  the  May  term,  on  the  motion  of 
counsel  for  the  town  of  Cicero,  the  court 
entered  an  order  purporting  to  set  aside  the 
default  and  Judgment  of  April  12th,  and 
leave  was  given  to  the  commissioners  to 
withdraw  the  assessment  roll.  New  notices 
wero  given  of  the  final  hearing  to  be  had  at 
the  June  .term.  At  the  June  term  It  was 
ordered  that  all  objections  to  the  assess- 
ment and  confirmation  thereof  be  flled  by 
the  15th  of  that  month.  No  one  appearing, 
and  no  objections  having  been  filed,  default 
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and  Jod^ment  of  conflrmation  were  entered 
on  tbat  day.  It  is  contended  tbat  the  last 
Judgment  U  void,  becanse,  in  the  first  place, 
the  conrt  had  no  power  to  set  aside  its  Judg- 
ment rendered  at  a  prerions  term;  and, 
In  the  second  place,  that  the  proper  notices 
were  not  given  to  give  the  court  jarlsdic* 
tlon.  It  is  undoubtedly  true,  as  a  general 
proposition,  that  the  conrt  has  no  power 
to  set  aside  its  Judgments  after  the  ezpira- 
tlon  of  the  term  at  which  they  were  rendered, 
and  this  court  has  repeatedly  so  held.  Oour- 
aen  v.  Htzon,  78  111.  339;  Ayer  v.  City  of  Chi- 
cago, 149  lU.  262,  37  N.  E.  57.  But,  if  the 
conrt  had  no  Jurisdiction  to  render  the  judg- 
ment, or  If,  for  any  reason,  the  judgment  is 
void,  the  conrt  may,  at  a  subsequent  term, 
set  aside  snch  void  judgment  12  Am.  &  Kng. 
Bnc  Law,  tit  "Judgments";  City  of  Olney  v. 
Harvey,  50  111.  453;  Pettus  v.  Crow,  3  Scam. 
93.  It  is  difficult  to  see  how  It  will  benefit 
appellant  to  sustain  her  contention  on  this 
branch  of  the  case,  for,  if  the  court  had  Juris- 
diction to  render  the  first  judgment,  and  it  was 
not  a  nullity,  then,  while  the  order  setting  it 
aside  and  the  subsequent  Judgment  were  both 
ouUlties,  the  first  judgment  Is  in  full  force, 
and  cannot  be  attacked  in  this  collateral  pro- 
■ceedlng.  The  total  amount  assessed  against 
the  property  of  appellant  is  the  same  In  both 
Judgments,  the  only  difference  being  that  in 
tbe  first  the  amount  of  the  assessment  Is  first 
divided  into  installments,  without  stating  how 
or  when  they  are  to  be  paid,  and  then  the 
total  amount  Is  given,  while  in  the  second 
Judgment  no  attempt  is  made  to  divide  the 
assessment  Into  installments.  It  would  seem 
that  in  entering  the  first  judgment,  an  at- 
tempt was  made  to  divide  the  assessment  into 
annual  installments.  The  result,  however, 
was  that  a  Judgment  for  the  total  amount  was 
•entered,  as  was  also  done  when  the  second 
Judgment  was  rendered.  The  ordinance  did 
not  provide  for  dividing  the  assessment  into 
annual  installments,  as  might  have  been  done 
under  the  statute;  consequently,  the  Judgment 
.iCould  not  nor  did  it  In  terms,  so  provide.  To 
.sustain  the  point  of  appellant,  that  the  first 
Judgment  could  not  have  been  set  aside  on 
motion  made  after  the  term  had  passed,  is  to 
-decide  that  the  first  Judgment  is  a  valid  one, 
jind  the  second  a  nullity;  and,  as  both  judg- 
ments were  before  the  county  court  on  the  ap- 
plication of  the  collector,  either,  if  valid, 
would  sustain  the  Judgment  appealed  from. 
We  are  inclined  to  agree  with  appellant  that 
the  court  had  no  power  to  set  aside  the  first 
.Judgment  at  the  subsequent  term,  on  motion 
made  at  such  subsequent  term. 

Conceding  that  the  county  court  has  the 
.power  at  the  term  when  the  collector  applies 
for  Judgment  against  the  delinquent  lands, 
.and  when  the  jMrties  are  again  before  the 
court,  to  amend  the  record  in  the  special  as- 
sessment proceedings,  so  as  to  make  it  con- 
form to  the  fact  as  was  held  In  Kilmer  v. 
People,  106  111.  529,  It  does  not  follow  that  the 
-court  had  the  power,  that  was  attempted  to 


be  As'erclsed  In  the  case  at  bar,  to  set  aside 
the  final  Judgment  of  conflrmation  at  a  sub- 
sequent term.  Such  being  our  view.  It  be- 
comes unnecessary  to  consider  the  questions 
raised  as  to  the  sufficiency  of  the  notices  giv- 
en, and  the  affidavit  of  mailing  and  posting 
such  notices  of  the  hearing  at  the  June  term, 
when  the  second  Judgment  was  rendered.  But 
there  is  some  contention  that  the  first  Judg- 
ment is  invalid,  and  this  contention  deserves 
notice.  When  the  petition  was  first  filed,  it 
set  out  the  ordinance,  the  appointment  of  the 
commission  to  estimate  the  cost  of  the  im- 
provement, the  report  of  such  estimate,  the 
approval  of  the  report,  and  an  order  to  file 
the  petition.  Later  in  the  same  term  leave 
was  given  the  petitioner  to  withdraw  for  cor- 
rection the  estimate  made  by  the  commission, 
and  a  few  days  later  to  file  the  corrected  esti- 
mate made  by  the  same  commission  and  to 
"modify  the  petition"  accordingly.  The  first 
estimate  was  $3,087.04.  The  corrected  one 
was  $11,903.41.  It  Is  not  contended  tbat  the 
ordinance  did  not  provide  for  the  Improve- 
ment as  contemplated  by  the  corrected  esti- 
mate, but  it  is  said  that  the  ordinance  was  not 
attached  to  or  reflled  with  the  new  or  modified 
petition,  and  that  there  was  no  certified  order 
showing  the  approval  of  the  corrected  esti- 
mate and  to  file  the  new  petition.  The  mod- 
ified petition  recited  the  passage  of  the  ordi- 
nance, and  stated  that  "a  certified  copy  of 
which  ordinance  Is  hereunto  annexed  and 
made  a  part  hereof."  It  also  recited  that  the 
commission  appointed  by  the  board  of  trus- 
tees to  make  the  estimate  of  the  cost  of  the  Im- 
provement and  report  thereof  to  the  board  had 
made  such  estimate  and  report,  stating  the 
amoimt  to  be  $11,903.41,  that  the  report  was 
approved  by  the  board,  and  that  a  copy  was 
attached  to  the  petition.  The  statute  does  not 
require  that  certified  copies  of  the  proceed- 
ings of  the  municipal  authorities  shall  be  at- 
teched  to  the  petition.  It  provides  that  "the 
petition  shall  be  in  the  name  of  the  corpora- 
tion, and  shall  recite  the  ordinance  for  the 
proposed  improvement  and  the  report  of  the 
commission,  and  shall  pray  that  the  cost  of 
such  improvement  may  be  assessed  in  the 
manner  prescribed  by  law."  The  petition 
conformed  substentially  to  these  require- 
ments. The  ordinance  was  already  on  file 
with  the  original  petition,  and  whether,  as  a 
matter  of  practice,  the  ordinance  should  have 
been  withdrawn  and  attached  to  and  reflled 
with  the  "modified  petition"  It  is  unneces- 
sary here  to  consider;  for  no  question  can 
now  be  considered  that  does  not  go  to  the  ju- 
risdiction of  the  court  to  render  the  judgment 
It  is  not  contended,  as  before  said,  that  the 
notices  of  the  final  hearing  upon  which  the 
first  judgment  was  rendered  were  not  given 
as  required  by  the  statute,  and  the  jurisdiction 
of  the  court  is  not  in  that  respect  denied. 

Our  conclusion  therefore  is,  that  the  second 
Judgment  of  confirmation  was  and  Is  a  nullity, 
but  that  the  first  judgment  was  and  is  a  valid 
one  for  the  total  amoimt  of  the  assessment, 
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wlthoat  regard  to  the  tawtanments,  and  that 
It  fully  authorized  the  county  court  to  render 
the  Judgment  from  which  this  appeal  was 
taken.  The  latter  Judgment  is  therefore  af- 
firmed.  Judgment  affirmed. 


(1(0  111.  US) 

FRIEND  T.  COHBN  et  al.i 

(Supreme  Court  of  lUinois.    Oct  11,  1895.) 

Apfkal — Tkanboript  op  Rbcord— Rbyhw— Prbj- 

UDiOB  MC8T  Appear. 

1.  The  record  on  which  a  case  is  reviewed 
most  be  that  certified  by  the  clerk  of  the  trial 
court,  and  affidaTits  cannot  be  incorporated  into 
It  b7  order  of  the  appellate  court. 

2.  Where  a  defendant,  in  his  answer  to  a 
blU  for  a  conreyance  of  property,  averred  his 
willingneaa  to  make  the  conveyance  on  payment 
of  certain  disbursements  and  diarges,  the  amount 
of  whidi  the  court  found,  without  objection  on 
his  part,  and  which  were  paid  in  full  by  the  sale 
of  a  part  of  the  property  under  the  court's  de- 
cree, ne  has  no  standing  to  question  the  suffi- 
ciency of  the  bill  to  warrant  the  decree  made, 
having  suffered  no  prejudice. 

Error  to  circuit  court  Cook  county;  Lorln 
O.  Collins,  Judge. 

Action  In  equity  by  Goldie  Cohen  and  oth- 
ers agralnst  Berman  Friend.  Decree  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

S.  P.  Sbope  and  D.  P.  Phelps,  tor  plaintiff 
in  error.  John  C.  Richbetg  and  Gabriel  J. 
Norden,  for  defendants  in  errcHr. 

WILKIN,  J.  This  is  a  writ  of  error  to  the 
circuit  court  of  Cook  county  to  reverse  a  de- 
cree of  that  court  rendered  on  a  cross  bill  by 
defendants  In  error  against  plaintiff  in  error. 
The  object  of  the  bill  was  to  compel  the  de- 
fendant to  convey  tc  the  complainants  lot  3, 
block  42,  School  Section  addition  to  Chicago, 
which,  It  was  alleged,  he  held  in  trust  for 
them.  The  clerk  of  the  court  below  sent  up 
a  record  containing  only  the  bill,  answer,  and 
Interlocutory  decree,  finding  the  rights  of  the 
parties,  and  referring  the  cause  to  a  master, 
to  ascertain  and  report  the  amount  due  the 
defendant,  and  a  further  decree,  conflrmlng 
the  master's  report,  and  ordering  the  amount 
reported  due  by  him  paid  within  four  weeks, 
and  in  default  thereof  that  the  property  be 
sold,  etc.  This  record  was  certified  to  be  a 
"complete  transcript  of  the  record,  prepared 
according  to  the  praecipe  filed"  in  the  clerk's 
office  on  "the  15th  day  of  September,  1894," 
and  on  it  numerous  errors  were  assigned  In 
this  court  It  viras  filed  October  5,  1884.  On 
the  6th  of  that  month,  the  case  was  taken  on 
the  regular  call  of  the  docket  On  the  10th 
defendants  In  error  suggested  a  diminution  of 
the  record,  and  were  granted  leave  to  supply 
the  omissions  named.  On  the  12th  they  filed 
a  motion,  signed  by  plaintiff  in  error,  to  dis- 
miss the  writ  of  error,  and  also  entered  their 
motion  to  dismiss  In  conformity  therewith. 
In  answer  to  that  motion,  on  the  15th,  counsel 
of  record  for  plaintiff  in  error  filed  an  affidavit 


1  Rdieoring  denied  March  18,  1898. 


by  Sophia  Salomni,  setting  up  that  the  de- 
cree below  had  been  assigned  to  hee  by 
Friend,  with  power  to  sue  out  all  writs,  etc., 
to  enforce  the  same,  setting  out  the  assign- 
ment and  contract,  and  claiming  the  right, 
under  the  same,  to  sue  out  this  writ  of  error 
in  her  name,  and  that  Friend  had  no  right  to 
stipulate  for  its  dismissal.  On  consideration 
of  the  motion  to  dismiss,  it  was  ovenuled. 
On  the  16th  defendants  in  error  entered  a 
motion  to  set  aside  the  submission  and  for 
leave  to  plead  a  release  of  errors,  which  was 
also  denied,  no  sufficient  reason  being  shown 
for  the  failure  to  file  the  plea  before  the  case 
was  taken.  They  then  entered  a  motion  for 
leave  to  add  to  the  transcript  of  the  record  the 
affidavit  of  Sophia  Salomon,  filed  in  opposi- 
tion to  their  motion  to  dismiss,  and  this  last 
motion  was  reserved  to  the  hearing.  It  will 
be  overruled.  We  regard  it  too  clear  for  ar- 
gument that  a  paper  of  that  kind  cannot  be 
made  a  part  of  the  transcript  of  the  record  by 
an  order  of  this  court  Such  transcript  must 
be  made  by  the  clerk  of  the  court  below, 
properly  certified  by  his  seal  of  office. 

Waiving  the  question  as  to  whether  plain- 
tiff in  error  has  placed  himself  in  a  position 
to  question  the  regularity  of  the  proceedings 
below  by  bringing  up  an  Incomplete  record  of 
the  cause,  defendants  In  error  having  been  al- 
lowed to  supply  such  portions  thereof  as  they 
seem  to  deem  important,  we  are  clearly  of 
the  opinion  that  no  reversible  error,  of  wbldi 
plaintiff  in  error  is  in  a  position  to  complain, 
appears.  The  objection  to  the  decree  below 
is  not  that  it  was  unauthorized  by  the  evl- 
doice  produced.  In  fact  plaintiff  in  error, 
by  his  own  prsecipe  for  the  record,  directed 
the  clerk  not  to  Include  In  it  the  testimony  or 
the  master's  report  so  that  it  must  be  con- 
ceded the  evidence  authorized  the  decree. 
The  basis  of  all  the  errors  insisted  upon  in 
the  argument  is  that  the  bill  is  insufficient, 
in  its  allegations  and  prayer  for  relief,  to  au- 
thorize the  decree.  That  the  bill  is  not  skill- 
fully drawn  must  be  admitted,  but,  in  view 
of  the  answer,  and  that  which  appears  from 
the  record,  including  the  additional  parts  filed 
by  defendants  In  error,  we  think  it  suffident 
to  support  the  decree. 

It  is  alleged  that  the  mother  of  complain- 
ants purchased  the  lot  in  question  of  certain 
parties,  who  continued  to  hold  the  title  there- 
to In  trust  for  her,  and,  after  her  death,  for 
them,  and  that  the  defendant,  Berman  Friend, 
succeeded  to  that  trust  and  agreed  to  hold 
the  same  for  them  subject  to  the  repayment 
to  him  of  $3,000,  and  that  he  has  since  offered 
to  relinquish  the  trust,  and  transfer  the  prop- 
erty to  them,  upon  the  payment  to  him  of  that 
sum  and  Interest,  and  taxes  and  expenses 
that  he  had  laid  out  in  and  about  the  trust 
connected  with  the  property,  and  they  offered 
In  the  bill  to  pay  the  same.  They  called  upon 
the  defendant  to  answer  under  oath,  and 
prayed  that  be  be  required  to  convey  the 
property  to  them.  The  defendant,  answering 
under  oath,  denied  that  he  acquired  the  title 
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to  the  property  to  be  held  in  trust,  and  al< 
leged  that  he  purchased  the  same  at  a  for»- 
oIoBure  sale  In  his  own  name,  and  for  his  cwn 
use  and  benefit,  bnt  admitted  that  afterwards 
he  entered  into  a  verbal  agreement  with  the 
father  of  complainants  to  give  him  an  option, 
for  the  benefit  of  complainants,  to  purchase 
the  property  by  paying  to  him  the  Bain  oC 
^,000,  with  interest  at  snch  rate  as  he  might 
demand,  together  with  taxes,  assessments, 
etc.;  that,  in  pnrsnance  of  that  agreement, 
the  father  of  complainants  did  pay  Interest 
«n  the  $3,000  ontil  some  time  prior  to  bis 
death,  but,  before  he  died,  default  had  been 
made  in  the  iwyment  of  interest,  and  that 
taxes,  ete.,  had  not  been  paid,  and  that  he  Iiad 
been  put  to  large  costs  and  expenditures  \>j 
litigation  in  regard  to  said  property.  BOs  an- 
swer concludes  as  fallows:  "That,  although 
he  is  advised,  and  believes,  that  said  agree- 
ment entered  Into  by  him  with  said  Julius 
Jackson,  as  aforesaid,  was  null  and  void,  be- 
cause not  reduced  to  wilting,  and  that  the 
same  was  contemplated  to  be  performed  by 
said  Jackson  within  a  reasonable  time  from 
the  making  thereof,  which  reasonable  time 
has  long  ago  lapsed,  and  although  default  has 
been  made  in  the  matter  of  the  payment  of 
-said  Interest  and  the  taxes  and  assessments, 
yet  this  defendant  is  ready  and  willing  on  his 
part  to  perform  said  agreement  and  convey 
the  title  to  said  real  estate  to.  said  cross  com« 
plainantB  upon  being  properiy  protected  by 
the  decree  of  this  honorable  court  In  that  be- 
half, and  upon  his  being  paid  the  sum  of  three 
thousand  one  hundred  and  fifty  dollars  C|3,- 
ISO)  and  all  of  said  unpaid  interest  and  the 
taxes  and  assessments  advanced  by  him,  and 
up<m  being  paid  and  rdmbursed  all  of  his  out* 
lays  and  expendltnies,  of  every  sort,  nature, 
«nd  description,  in  and  about  said  real  estate 
and  the  management  thereof,  or  arising  out  of 
said  litigation,  hitherto  or  hereafter,  or  other- 
wise." On  replication  being  filed  to  this  an- 
swer, the  case  was  heard  in  oi>en  court,  and  a 
decree  rendered  finding  that  the  defendant 
did  acquire  the  title  to  said  lot  in  trust,  and 
that  he  afterwards  bid  In  the  same  at  a  f ore- 
doeure  sale.  In  the  sum  of  $3460,  which  he 
paid  out  of  his  own  means;  also,  that  be  had 
expended  money,  in  and  about  protecting  the 
property,  for  taxes,  special  assessments,  cosn 
of  litigation,  eto.,  and  ordering  the  cause  to 
be  referred  to  a  master  to  ascertain  the 
amounts  so  paid  by  him  and  report  the  same 
to  the  court.  The  decree  also  provided  that, 
if  the  amount  found  due  him  should  not  be 
paid  within  four  weeks  from  the  decree  In 
that  behalf,  the  lot  should  be  sold,  or  so  much 
thereof  as  might  be  sufficient  to  realize  the 
amount  due  him,  the  sale  to  be  at  public  ven- 
due, for  cash  in  hand,  to  the  highest  and  best 
bidder,  etc.  On  June  15,  1891,  the  master 
filed  his  report,  finding  that  there  was  due 
the  defendant,  on  the  11th  day  of  that  month, 
$5,977.63,  which  included  Interest  at  the  rate 
of  8  per  cent  On  objection  by  complainants 
that  interest  should  have  been  computed  at 


6  per  cent,  only,  the  conrt  reduced  the  total 
amount  reported  by  the  master  to  $5,666.88, 
and  confirmed  his  report,  filed,  for  that 
amount,  to  all  of  which  the  defendant  seems 
to  have  made  no  objection.  The  decree  also 
provided  for  the  sale  of  the  property  in  the 
event  of  the  failure  to  pay  that  amount  with- 
in four  weeks.  It  is  shown,  by  the  additional 
record  filed  by  defendants  in  error,  that  on 
November  4,  1892,  the  master  made  a  report 
of  sale  of  the  lot,  to  which  objections  were 
filed,  and  that  Sophia  Salomon  appeared  in 
court,  and  ottered  to  pay  the  amount  of  the 
decree,  and  costs  of  sale  and  resale,  for  the 
east  26  feet  of  the  property,  and  thereupon 
the  former  sale  was  set  aside  and  a  resale  or- 
dered. On  March  4,  1893,  the  master  again 
reported  that  he  had  sold  the  east  25  feet  for 
$6,404;  also,  that  he  had  made  distribution 
of  the  money,  taking  the  receipt  of  Sophia 
Salomon,  assignee  of  Berman  Friend,  for  $6,- 
124.20,  being  the  debt  and  interest  he  was  en- 
titled to  under  the  decree,  which  receipt  was 
attached  to  the  report,  marked  "D,"  and  is 
signed  by  Sophia  Salomon,  assignee  of  Ber- 
man Friend,  by  E.  A.  Rosenthal,  her  attorney. 
It  is  now  attempted  to  be  set  up  by  Friend, 
or  Sophia  Salomon,  as  his  assignee,  that  the 
court  below  erred  in  ordering  a  sale;  that  the 
oomplainanto  had  been  guilty  of  laches  in  fil- 
ing their  bill;  that  they  failed  to  show  per- 
formance of  the  alleged  contract  on  their  own 
part;  that,  at  most,  the  purchase  by  Friend 
at  the  foreclosure  sale  was  voidable,  and,  If 
complainants  were  allowed  to  disaffirm  it,  the 
conrt  should  have  ordered  the  money  paid  by 
a  certain  date,  and,  if  not  then  paid,  dismiss- 
ed their  bill;  that  It  was  error  to  decree  In 
fbvor  of  complainants  beyond  the  prayer  of 
their  bill;  and  that  giving  complainants  12 
months  In  which  to  redeem  from  the  sale  was 
erroneous.  Suppose  all  this  were  true.  How 
has  the  plaintiff  in  error  been  injured? 
Harmless  error  can  never  be  made  the  gronna 
tor  revising  a  decree  or  Judgment.  Recui^ 
ring  to  the  bill  and  answer,  it  is  apparent  that 
there  was  no  issue  or  controversy  whatever 
between  these  parties,  except  as  to  the 
amount  of  money  the  defendant  should  re- 
ceive. He  raised  no  objection  at  the  time  as 
to  the  sufficiency  of  the  bill  or  faUure  to  file 
it  In  apt  time,  nor  did  he  set  up  any  defense 
whatever  against  It  On  the  contrary,  by  his 
answer,  he  stated  bis  willingness  to  convey 
the  property  upon  being  properly  protected 
by  the  decree  of  the  court,  and  paid  his 
charges  against  it.  It  is  neither  assigned  for 
error  nor  claimed  in  the  argument  that  the 
court  did  not  allow  him  every  cent  tliat  he 
was  legally  entitled  to;  and  it  appears  from 
the  record  that  he,  by  his  assignee,  has  re- 
ceived payment  of  that  sum  in  full.  What 
difference  can  it  make  to  him  or  to  his  as- 
signee whether  the  money  was  realized  by  a 
sale  of  the  property,  or  paid  directly  by  the 
complainants?  Especially,  how  can  the  as- 
signee complain  of  the  decree  authorizing  the 
sale  when  the  record  shqws  that  she  volun- 
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tarily  went  Into  coort  and  offered  to  buy  less 
than  the  whole  property  for  the  whole  amount 
of  the  decree,  and  did  so,  receipting  in  full  to 
the  master  for  Buch  amonnt?  We  hare  been 
unable  to  find  wherein  plaintiff  in  error 
claims  to  hare  been  deprived  of  any  right,  or 
has  in  any  way  suffered  wrong  by  the  decree 
which  he  seeks  to  reverse.  We  do  not  base 
our  Judgment  of  affirmance  ujton  the  ground 
that  there  has  been  a  release  of  errors,  as 
might  have  been  done  if  a  proper  plea  of  that 
kind  had  been  filed  in  apt  time,  but  uiton  the 
broader  ground  that  no  error  is  shown  which, 
under  the  Issues  in  the  case,  was  prejudicial 
to  the  plaintiff  In  error.  The  decree  of  the 
drcolt  court  wUl  be  affirmed.  Decree  af- 
firmed. 


aCO  III.  272) 

WALSBB  et  aL  V.  BOARD  OF  BDtJCA- 
TION  OF  SCHOOL  DIST.  NO.  1  et  aLi 
(Supreme  Onut  of  IlUnois.     Nov.  1,  1895.) 

Taxation  — Ebbokkoos  Lhvt— Voloktabt   Pat- 

MBKT — RbOOVBBT — CklMFOLglON. 

1.  Where,  by  the  nuBtake  of  the  county 
clerk,  real  estate  in  fact  located  in  gchool  dis- 
trict No.  2  was  entered  upon  the  collector's  book, 
for  a  certain  year,  as  in  school  district  No.  1, 
both  belongiog  to  the  same  municipality,  and 
the  pnqterty  was  taxed  and  the  taxes  were  vol- 
untarily paid  to  No.  1,  and  there  applied.  No.  2 
cannot  recover  the  amount  thus  collected,  be- 
cause the  municipality  is  not  a  trustee  for  one 
taxpayer  of  the  money  collected  from  another. 

2.  In  such  case  the  tax  levied  by  district 
No.  1,  as  extended  on  lands  belonjfing  to  dis- 
trict No.  2,  was  illegal  and  void. 

3.  The  boolis  having  been  open  to  Inspection 
by  the  taxpayers,  and  it  having  been  in  their 
power  to  learn  all  the  facts,  they  cannot  recover 
the  taxes  on  the  ground  t^t  they  thought  they 
were  paying  them  to  district  No.  2. 

4.  A  payment  made  to  prevent  the  sale  of 
real  estate  for  an  illegal  tax  is  a  voluntary  pay- 
ment, 

Appeal  from  appellate  court.  First  district 
Bill  by  J.  J.  Walser  and  others  against  the 
board  of  education  of  school  district  No.  1  and 
others.  From  a  Judgment  (67  HI.  App.  288) 
affirming  a  decree  In  favor  of  defendants, 
plaintiffs  appeal.     Affirmed. 

Grafts  &  Stevens,  for  appellants.  Henry  R. 
Pebbles,  for  appdlees. 

PHILLIPS,  J.  Five  residents  and  taxpay- 
ers of  school  district  No.  2,  township  39  N., 
range  13  E.,  Cook  county.  111.,  with  the  board 
of  education  of  that  district,  exhibited  their 
bill  in  the  circuit  court  of  Cook  county,  in  be- 
half of  themselves  and  all  other  taxpayers  of 
that  district,  making  defendants  the  board  of 
education  of  district  No.  1  of  the  same  town- 
ship, and  the  treasurer  of  the  latter  township. 
The  facts  alleged  In  the  bill,  briefly  stated, 
are  that,  by  mistake  of  the  county  clerk  of 
Cook  county,  certain  described  real  estate  in 
fact  located  in  district  No.  2  was  entered  upon 
the  collector's  book  of  1890  as  lying  and  bfelug 
In  district  No.  1,  where  the  same  was  taxea, 

1  Rehearing  denied  March  13,  1886. 


and  school  taxes  to  the  amount  of  $2,195.90 
were  collected  and  paid  over  to  the  treasurer 
of  the  latter  district,  and  paid  ouf  on  orders  of 
that  district  The  taxpayers  who  owned  the 
above  land  had  no  knowledge  of  the  mistake 
so  made  by  the  county  clerk,  and,  Imowing 
that  their  land  was  liable  to  taxation  for  school 
purposes  in  school  district  No.  2,  paid  their  tax 
when  called  upon  by  the  collector,  supposing 
that  they  were  paying  school  tax  for  said  dis- 
trict No.  2,  and  did  not  discover  or  know  of 
the  mistake  until  there  had  been  collected  by 
the  collector  all  the  tax  on  said  land,  amount- 
ing to  the  sum  of  $2,195.90,  and  paid  over  t<y 
the  treasurer  to  the  credit  of  said  school  dis- 
trict No.  1.  As  soon  as  the  error  was  discov- 
ered, demand  was  made  upon  the  board  of 
education  of  said  school  district  No.  1  for  a  re 
turn  of  the  money  so  wrongfully  received  by 
it,  which  demand  it  refused  to  comply  with. 
The  defendants  filed  general  demurrers  to  the 
amended  bill  of  complaint  which  demurrers 
the  court  sustained,  and  entered  an  order  dis- 
missing the  bill  and  amended  bill  for  want  of 
equity.  On  appeal  to  the  appellate  court  for 
the  First  district,  the  decree  was  altlrmed,  and 
from  the  Judgment  of  affirmance  this  appeal 
Is  prosecuted. 

By  the  provisions  of  the  act  in  telattou  t» 
schools,  it  became  the  duty  of  the  proper  offi- 
cers of  the  district  to  levy  a  tax  upon  the  prc^- 
erty  in  the  district  and  certify  the  same  to  the 
clerk,  whose  duty  it  was  to  compute  and  ex- 
tend the  tax  on  the  taxable  property  of  each 
person  in  the  district  Had  no  mistake  been 
made  by  the  clerk,  the  tax  on  the  property  in 
school  district  No.  2  would  have  been  at  the 
rate  of  about  1.88  per  cent,  as  appears  by 
the  averments  of  the  bill;  but  the  rate  extend- 
ed, by  reason  of  such  mistake,  was  slightly 
more  than  1.99  per  cent,  and  the  amount 
levied  on  the  property  In  district  No.  1,  as  ex- 
tended, was  at  the  rate  of  about  3.29  per  cent 
The  actual  amount  extended  on  the  books, 
and  thus  collected  by  the  treasurer  of  district 
No.  1,  on  property  belonging  to  district  No. 
2,  was  about  $2,195.90,  whUe  If  the  tax,  as 
assessed  in  district  No.  2,  had  been'  extended 
on  that  property,  there  would  have  beoi  ex- 
tended and  collected  for  district  No.  2  about 
the  sum  of  $1,255.  The  sum  actually  collect- 
ed from  the  owners  of  the  property  by  reason 
of  the  mistake  of  the  clerk  was  about  $940 
more  than  would  have  been  collected  had  no 
such  mistake  been  made.  The  bill  seeks  to 
recover 'the  amount  actually  collected  by  the 
treasurer  of  district  No.  1  on  the  proper^  b<>- 
longing  to  district  No.  2,  included  In  No.  1  by 
the  mistake  of  the  clerk. 

Even  conceding  a  right  of  recovery,  under 
no  circumstances  could  a  right  exist  in  dis- 
trict No.  2  to  collect  a  greater  sum  than  It 
would  have  collected  had  there  been  no  mis- 
take by  the  clerk.  The  full  amount  of  the 
levy  made  by  the  board  of  education  of  district 
No.  2  was  computed,  extended,  and  collected 
on  the  property  In  the  district  other  than  that 
described  on  the  collector's  books  as  In  dlstxiet 
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No.  1.  No  part  of  the  levy,  as  made  by  tlie 
'district,  Is  nnpaid.  No  right  ecrists  to  recover 
more  than  the  amonnt  levied,  and  to  hold  the 
bill  sufficient  wonld  anthorlre  a  recovery  of  a 
greater  amount  by  Indirection.  Utstrlct  No.  2, 
under  the  averments  of  this  bill,  shows  no 
right  of  recovery.  While  the  mistake  of  the 
«Ierk  caused  the  rate  per  cent  of  tax,  as  com- 
puted and  extended  on  property  In  district 
No.  2,  to  be  greater  than  it  would  otherwise 
have  been,  yet  the  relation  of  one  tazpay- 
«r  to  another  Is  not  such  as  would  author- 
ize one  to  recover  from  another  because  of 
a  mistake  In  assessment,  by  either  omission 
of  property  from  the  collector's  books  by 
mistake,  or  by  mistake  In  assessment  or  false 
or  fraudulent  valuation.  The  relation  of  the 
taxpayer  Is  to  the  municipality,  and,  as  t« 
«ach  other,  a  relation  exists  only  by  or  thronglk 
the  munidpality.  The  duties  of  the  munict- 
jMillty  are  determined  by  law,  and  it  may 
be  required  to  discharge  those  duties,  and 
it  does  not  become  a  trustee  for  one  tax- 
payer of  the  money  collected  from  anoth- 
er. The  tax  levied  by  district  No.  1,  as  ex- 
tended on  lands  belonging  to  district  No.  2, 
was  an  illegal  and  void  tax.  That  tax  was 
paid  by  the  owners  of  the  property  so  Illegal- 
ly assessed,  voluntarily.  The  books  were  open 
to  Inspection  by  the  taxpayers,  and  the  means 
of  knowledge  existed  to  learn  and  know  aB 
the  facts.  Money  paid  voluntarily  by  one  with 
knowledge,  or  means  of  knowledge,  of  all  the 
facts,  cannot  be  recovered  back.  Elston  v. 
City  of  Chicago,  40  III.  514;  Town  of  Lyons  v. 
€ook,  9  111.  App.  543.  To  recover  from  a 
municipality  taxes  illegally  collected  and  paid 
over,  the  tax  must  have  been  Illegal  and  void, 
paid  under  compulsion,  or,  what  would  be 
^equivalent  thereto,  received  to  the  use  of  the 
municipality  from  the  collecting  officer.  Els- 
ton V.  City  of  Chicago,  supra;  Railroad  Co.  v. 
Commissioners,  98  U.  S.  541;  Preston  v.  City 
of  Boston,  12  Pick.  15.  The  tax  in  this  case 
was  illegal  and  void,  and  received  from  the 
collecting  officer  by  and  for  the  use  of  the 
municipality,  as  appears  from  the  averments 
of  this  bill.  This  would  not  be  sufficient,  but 
it  must  further  api)ear  that  the  payment  was 
compulsory.  A  payment  made  to  prevent  the 
sale  of  real  estate  for  an  Illegal  tax  Is  not  un- 
der compulsion,  but  must  be  regarded  as  vol- 
untary. Stover  V.  MltcheU,  45  SL  213;  Falls 
V.  City  of  Cairo,  58  111.  403;  Swanston  v. 
IJams,  63  111.  166.  A  payment  thus  voluntari- 
ly made  not  being  recoverable  from  the  mu- 
nicipality by  the  taxpayer,  and  not  having 
been  paid  for  the  use  of  another  municipality 
or  person.  In  law  or  fact,  no  recovery  can  be 
had  thereTor. 

No  question  is  presented  in  this  record  as 
to  the  right  to  restrain  by  injunction  the  col- 
lection of  an  Illegal  tax.  The  only  question 
here  is  the  right  of  complainants  to  recover 
the  amount  of  an  illegal  tax  paid.  All  ques- 
tions In  reference  to  the  levy  and  collection 
of  taxes  are  statutory,  and  the  rights  and  du- 


ties of  the  municipality  are  thus  prescribed. 
The  rule  that  an  illegal  and  void  tax,  volun- 
tarily paid,  cannot  be  recovered  from  the  mu- 
nicipality by  the  person  paying,  being  settled 
by  the  adjudications  of  this  court,  it  must  be 
held  that  what  cannot  be  done  directly  cannot 
be  done  by  indirection.  No  right  exists  in 
other  taxpayers  to  recover  such  voluntarily 
paid  tax.  If  there  is  an  advantage  acquired 
by  the  municipality  receiving  such  tax,  and  a 
deprivation  of  right  of  another  municipality, 
the  remedy  to  be  provided  is  by  legislative  ac- 
tion. The  bill  did  not  state  a  cause  of  a«tion. 
The  Judgment  of  the  appellate  court  Is  affirm- 
ed.   Judgment  affirmed. 


(MO  lU.  177 
WA66BMAN  v.  VniliAOB  OF  NOBTH 

PB0BIA.1 

(Supreme  Court  of  Illinois.    Oct  U.  1895.) 

ApTBAii  —  Bopmsiic  GoiniT~FBSKaot.D— JnsiS' 

DIOTtOH  —  DbMC&TIOK  —  EviDSyOB  —  BASBMBira 
VbSTS  in  MCINIOIPAI.ITT  AFTBB  IhCOBPOBA- 
TIOK. 

L  An  action  by  a  munidpality,  claiming  an 
easement  in  land,  against  the  owner  of  the  fee, 
for  the  obstmction  tiiereof,  involves  a  freehold, 
so  that  an  appeal  will  lie  directly  to  the  supreme 
court  from  the  circuit  court 

2.  On  au  issue  of  dedication  of  a  highway, 
between  a  municipBlity  and  the  owner  of  a  fee, 
an  adjoining  owner,  part  of  whose  land  was  in- 
cluded in  the  dedication,  testified  that  ttiey  both, 
in  writing,  agreed  with  each  other  and  with  oth- 
ers interested  in  the  opening  of  the  highway,  for 
a  valuable  consideration,  to  open  the  street,  and  - 
that,  pursuant  thereto,  the  street  was  opened. 
This  witness  was  corroborated  by  two  others, 
one  interested  in  the  dedication,  and  all  were  con- 
tradicted by  such  owner.  The  written  agree- 
ment was  shown  to  tiave  been  lost  Held,  that 
a  dedication  was  shown. 

3.  An  easement  in  land  by  dedication  as  a 
public  highway,  arising  prior  to  the  existence  of 
a  municipality,  vests  m  the  municipality  on  its 
coming  into  being. 

Appeal  from  circuit  court,  Peoria  county; 
Thomas  M.  Shaw,  Judge. 

Action  by  the  village  of  North  Peoria 
against  John  Waggeman  to  recover  a  penalty 
for  violation  of  an  ordinance.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

James  A.  Cameron  and  Liouis  F.  Meek,  for 
appellant    Arthur  Keithley,  for  appellee. 

BAEBR,  J.  This  is  an  action  of  debt, 
prosecuted  by  the  village  of  North  Peoria, 
against  John  Waggeman,  to  recover  a  pen- 
alty for  obstructing  the  south  294  feet  of 
Linn  street,  in  said  village,  by  building  a 
fence  across  the  same.  In  violation  of  an  or- 
dinance of  the  village.  A  Jury  was  waived, 
and  the  issues  were  submitted  to  the  court 
The  court  found  the  defendant  guilty,  and 
rendered  Judgment  against  him  for  a  fine  of 
$25  and  costs. 

An  action  brought  by  a  municipal  corpora- 
tion, against  a  defendant  for  obstructing  an 

1  Behearing  denied  March  10^  1896. 
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alleged  highway  on  the  land  of  such  defend- 
ant.  In  which  such  municipality  claims  a  per- 
petiial  easement  by  common-law  dedication 
or  by  prescription,  which  claim  Is  disputed, 
InYoIves  a  freehold.  Chaplin  t.  Commls- 
slcners  of  Highways,  126  111.  264,  18  N.  B. 
765;  Town  of  Brushy  Mound  v.  McOllntock, 

146  IlL  64S,  35  N.  B.  159.  The  appeal  In  this 
case,  therefore,  is  properly  taken  directly  to 
this  court. 

In  Waggeman  v.  Village  of  North  Peoria, 
156  lU.  545,  40  N.  B.  485,  there  was  before  ns 
the  matter  of  a  special  assessment  on  the 
property  of  appellant,  made  for  the  purpose 
of  opening  and  extending  Linn  street.  In  said 
Tillage,  from  Blchmond  avenue  south  to  the 
north  line  of  the  strip  of  land,  294  feet  long 
and  66  feet  wide,  that  Is  here  Involved.  We 
there  reversed  the  assessment  of  special  ben- 
efits made  by  the  }nry  on  the  adjoining 
property  of  appellant,  and  the  Judgment  of 
confirmation,  on  the  express  ground  that  the 
evidence  in  that  record  did  not  clearly  and 
satisfactorily  show  a  dedication  to  the  public, 
for  the  purposes  of  a  public  Iiighway,  of 
this  strip  of  ground  that  is  here  in  qQesti<», 
and  that  lies  between  the  territorial  limits 
of  the  city  of  Peoria  and  the  strip  of  land, 

147  feet  long,  that  had  there  been  condemned 
for  a  part  of  Linn  street,  and  that  the  Jury 
had  impropeily  assessed  benefits  upon  the 
theory  said  strip  of  294  feet  was  part  of  a 
public  street;  and  that  cause  was  thereupon 
remanded  to  the  county  court  for  another 
trlaL  The  same  question  that  thus  arose 
collaterally  in  that  litigation  is  directly  In- 
vedved  in  this.  The  record  now  before  us 
not  only  contains  substantially  all  the  tes- 
timony that  was  then  considered,  but  also 
new  evidence  which  impresses  us  as  being 
very  materiaL 

The  claim  is  made  in  this  case  that,  in 
1878,  one  James  M.  Morae  owned  a  lot  in  the 
city  of  Peoria  that  was  Immediately  south 
of  the  premises  of  appellant,  which  lot  was 
98  feet  wide  from  north  to  south,  and  ex- 
tended on  both  sides  of  and  across  the  so- 
called  Linn  street;  that  appellant  had  a 
fence  across  Linn  street,  adjoining  the  north 
boundary  line  of  the  city,  and  on  the  line 
where  his  present  fence  is  located,  wliich 
prevented  Morse  and  the  public  from  going 
north  on  Linn  street;  that  Morse  thereupon 
built  a  fence,  or,  rather,  constructed,  with 
raUroad  ties  set  on  end,  a  barrier,  across  said 
street,  on  his  south  lot  line,  which  effectually 
cut  ott  appellant,  on  the  south,  from  ingress 
and  egress  to  and  from  bis  premises;  and 
that,  by  virtue  of  a  written  agreement  then 
made  between  appellant  and  Morse,  appel- 
lant removed  his  fence  or  fences,  and  threw 
open  the  strip  of  land,  294  feet  long  and  66 
feet  wide,  to  the  public,  as  a  part  of  Linn 
street,  and  thereby  dedicated  it  as  a  part 
of  the  public  highway.  James  M.  Morse 
testifies,  in  substance,  as  follows:  "The 
agreement  In  regard  to  opening  the  street 


was  in  wilting.  My  recollection  is  that  the 
agreement,  when  executed,  was  delivered  to 
O.  J.  Bailey.  I  have  not  got  it  I  think  I 
last  saw  it  at  that  time.  Ttie  agreement  in 
writing,  as  my  recollection  now  is  and  has 
t>een,  was  an  agreement  on  my  part  to  accept 
two  fences  and  so  much  money,  to  cover 
costs,  etc.,  to  be  paid  to  me  for  allowing  the 
street  to  go  across  my  ground,  and  the  agree- 
ment on  Mr.  Waggeman's  part  was  that  th» 
street  should  be  opened  to  Klew's  lane. 
That  agreement  was  signed  by  Mr.  Wagge- 
man, and  by  me  alsa  In  pmsnance  of  that 
agreement  the  street  was  opened  so  yon 
could  drive  down  Linn  street,  and  out, 
through  Klew's  lane,  to  the  Knozville  road. 
Waggeman's  fences  were  removed,  and  the 
people  commenced  using  the  street  right 
away  after  tlila  agreement"  O.  J.  Bailey 
testifies:  "I  was  one  of  the  parties- to  the 
settlement  growing  out  of  the  dlfCerences  be- 
tween  Morse  and  Waggeman.  The  defend- 
ant, Waggeman,  was  a  party  to  that  settle- 
ment I  remember  that  the  settlement  was 
consummated  and  expressed  in  writing  abont 
that  time.  I  have  not  got  tluit  writing.  I 
have  made  very  diligent  search  to  find  it, 
but  cannot  find  it  I  liave  not  only  looked 
in  all  places  where  it  would  be  llk^y  to  be 
if  I  had  it,  but  in  every  other  place  I  cotdd 
think  of.  I  do  not  know  where  it  Is  now.  I 
have  no  distinct  recollection  of  having  been 
made  the  cnstodian  of  the  agreement  nor 
have  I  any  distinct  recollection  of  having 
bad  the  agreement  in  my  possession  sul)8e- 
quent  to  its  execution.  Mr.  Morse  certainly 
did  have  it  at  the  time  it  was  consummated. 
It  was  in  his  hands  at  that  time,  but  into 
whose  hands  It  went  for  keeping  after  that  I 
am  not  able  to  say.  My  distinct  recollection 
ia  that  that  agreement  was  signed  by  Wag- 
geman. The  agreement  provided  for  the 
payment  of  a  certain  amount  including  the 
costs  in  the  case  that  was  pending  in  the 
county  court  if  I  remember  correctly,  by 
which  the  parties  to  that  agreement  should 
divide  the  costs,  the  agreement  stating  the 
proportion  in  which  they  should  pay  tliem. 
The  agreement  stated,  in  addition,  tlie  pro- 
portion in  wliich  a  certain  gross  sum  should 
be  paid  to  the  parties  interested  in  the  open- 
ing of  the  street  and  that  from  and  after 
the  payment  of  that  amount,  all  obstructions 
should  be  removed  and  the  ground  remain 
as  a  street  I  cannot  remember  distinctly 
whether  there  was  anything  In  the  agree- 
ment with  reference  to  providing  for  linn 
street  being  opened  on  the  north,  and  past 
Waggeman's  residence,  because,  as  to  that, 
there  was  no  controversy.  Mr.  Waggeman 
was  seeking,  at  that  time,  to  have  the  street 
opened.  Money  was  contributed  by  the  citi- 
zens in  that  locality  to  purchase  the  opening 
np  of  Linn  street  at  that  time.  I  contribut- 
ed $65,  and  $25  of  it  went  to  Waggeman  for 
my  share  of  his  portion  for  any  claim  that 
he  had  to  tliat  part  of  the  street  north  of  tlds 
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tarrlcade."  Said  witness  farther  teatifles 
that,  after  this  money  was  paid,  and  this 
agreement  was  signed  and  dellyeied,  the 
barricade  and  other  fences  were  removed. 
Abraham  Edwards  testifies  that  he  had  a 
conyersatlon  with  Waggeman  after  the  bar- 
ricade was  taken  down;  that  tlie  oonversa- 
tlon  was  that  Waggeman  would  not  open  the 
north  end,  and  so  Morse  shnt  up  and  fenced 
Lilnn  street,  and  there  was  a  controversy  be- 
tween the  two  parties;  that  Waggeman  want- 
ed to  have  an  open  way  out  sonth;  bat  wonid 
not  give  an  open  way  north,  and  they  com- 
promised by  Morse  taking  down  his  fence, 
and  Waggeman  was  to  do  the  same,  so  as  to 
have  the  street  open  clear  thioagh.  And 
Bdwards  testifies  that  Waggeman  told  him, 
in  that  conversation,  tliat  he  had  agreed  to 
open  the  street  on  the  other  end,  and  Motse 
had  agreed  to  take  the  fence  or  barricade 
away,  and  throw  it  open,  so  they  conid  travel 
n<M:tb  and  south.  Appellant,  in  his  testi- 
mony, contradicts  these  witnesses.  The  trial 
court,  however,  saw  all  the  witnesses  upon 
the  stand,  and  heard  them  testify,  and  seems 
to  have  given  credit  and  belief  to  the  testi- 
mony of  Morse,  Bailey,  and  Sidwards.  We 
are  unable  to  say  that  it  erred  In  so  doing. 

We  also  think  that,  under  the  circum- 
stances of  the  case,  and  in  view  of  the  fact 
that  appellee  was  not  a  party  to  the  written 
agreement,  and  never  had  it  In  Its  posses- 
sion or  control,  the  proofs  of  the  loss  of  that 
agreement  were  suincient  to  serve  as  a 
foundation  for  the  introduction  of  secondary 
testimony.  Morse  says  the  agreement,  when 
executed,  was  delivered  to  O.  J.  Bailey. 
Bailey  does  not  deny  this,  but  says  that  he 
has  no  distinct  recollection  of  having  been 
made  its  custodian,  and  no  distinct  reccdlec- 
tion  of  subsequently  having  it  in  his  posses- 
sion. There  can  be  no  question  but  that  he 
has  made  all  the  search  for  It  that  could  rea- 
sonably be  required  of  htm.  The  circum- 
stances of  the  transaction,  and  the  adverse 
Interests  of  all  the  other  parties,  render  it 
highly  improbable,— almost  morally  impossi- 
ble,— ^that  the  written  agreement  was  left  in 
the  hands  of  Morse;  and  Morse  testifies  pos- 
itively that  he  has  not  got  It,  and  thinks 
the  last  time  he  saw  it  was  when  it  was  ex- 
ecuted and  delivered  to  Bailey.  Our  conclu- 
sion is  that  the  evidence  in  regard  to  this 
agreement,  and  the  subsequent  conduct  and 
acts  of  appellant  under  and  In  pursuance  of 
it,  when  taken  in  connectim  with  the  other 
evidence,  sufficiently  Justify  the  finding  and 
Judgment  of  the  circuit  court 

It  is  wholly  immaterial  that  the  village  of 
North  Peoria  had  not  been  organized  at  the 
time  of  the  dedication.  If  there  is  a  com- 
mon-law dedication  of  a  public  highway  or 
street  to  public  use  prior  to  the  existence  of 
a  municipal  corxwration,  then,  upon  such  cor- 
poration coming  into  being,  the  use  of  the 
highway  or  street,  in  trust  for  the  public,  at 
once  vests  In  it  The  Judgment  is  afilrmed. 
Judgment  affirmed. 


(ttO  HI.  mi 
liIABTm  et  aL  V.  SBXTON.i 

(Supreme  Court  of  Illinois.  Jan.  20,  1B96.) 
Bemaxd  on  Atpbai.— Trial  db  Novo — BriPOLir 
noH— Waivbb. 
Where  a  case  has  been  remanded,  and 
complainant  serves  notice  on  defendants  that  he 
will  move  to  have  a  certain  decree,  therewith 
submitted,  entered  in  said  cause,  and  it  is  stip- 
ulated that  "on  the  hearing  of  said  motion  A- 
ther  partT  may  read  the  printed  alMtract  of  the 
leoord  which  was  filed  in  the  supreme  court," 
and  the  motion  is  heud  on  the  record,  and  no 
further  evidence  is  offered  by  either  party,  there 
is  a  waiver  of  the  right  to  try  the  cause  anew 
on  such  evidence  as  the  parties  saw  fit  to  intro- 
duce. 

Error  to  appellate  court,  first  district 
Creditor's  bill  by  Patrick  J.  Sexton  against 
Morris  T.  Martin  and  others  to  subject  cer^ 
tain  lands  to  the  payment  of  a  Judgment 
From  a  Judgment  (55  IIL  App.  221)  afilrmlng 
a  Judgment  in  favor  of  plaintiff,  defendants 
bring  error.    Affirmed. 

A.  L.  Flanlngham  and  L.  B.  HiUes,  for 
plaintiffs  in  error.  Alex.  S.  Bradley,  for  de- 
fendant in  error. 

OARTEB,  J.  Ddendant  in  error  filed  hla 
bill  In  the  superior  court  of  Cook  county  to 
subject  certain  lands,  the  title  to  wliich  was 
In  Carrie  E.  Martin,  wife  of  plaintiff  in  error 
Morris  T.  Martin,  to  the  payment  of  a  Judg- 
ment against  the  latter.  The  trial  court  dis- 
missed the  bill  on  the  hearing,  and  the  de- 
cree was  affirmed  by  the  appellate  court  On 
appeal  to  this  court  the  Judgment  of  the  ap- 
pellate court  and  the  decree  of  the  superior 
court  were  reversed,  and  the  cause  was  re- 
manded to  the  superior  court  for  further  pro- 
ceedings not  inconsistent  with  the  views  ex- 
pressed in  Lachman  v.  Martin,  139  IIL  4IiO,  28 
N.B.795.  Intheopinionlnthecaseatbaritwas 
said  that  thecaseis  contrc^ed  by  the  Lachman 
Oase,  which  was  decided  and  the  decree  re- 
versed upon  the  evidence.  28  N.  E.  798.  When 
the  case  at  bar  went  back  to  the  superior 
court  it  was,  upon  notice,  reinstated  on  the 
docket  upon  the  mandate  of  this  court,  and 
placed  on  the  trial  calendar.  Afterwards  the 
solicitor  tor  complainant  below  served  notice 
on  the  solicitors  for  defendants  below  tliat  he 
would  move  to  have  the  decree  which  was 
submitted  with  the  notice  for  inspection,  en- 
tered, upon  opening  the  supreme  court  files 
and  proceedings  in  said  cause,  and  the  parties 
then  entered  into  the  following  stipulation: 
"It  is  agreed  that  the  above  motion  may  be 
continued,  to  be  placed  on  the  next  contested 
motion  calendar  (to  be  called  after  vacation). 
It  is  also  agreed  that  on  the  hearing  of  said 
motion  either  party  may  read  the  printed  ab- 
stract of  the  record  which  was  filed  in  the 
supreme  court  of  Illinois  in  said  case,  instead 
of  the  record  Itself,  or  part  of  said  abstract 
when  the  record  itself  would  be  admissible." 
Afterwards  the  cause  came  on  for  a  hearing, 
and  it  seems  to  have  been  heard,  under  the 

1  Rehearing  denied  Mardi  17,  1886. 
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stipni&tlon,  npon  the  record  as  already  made 
In  that  conrt  and  In  the  snpreme  court,  the 
abstract  being  used  in  lieu  of  the  transcript 
of  the  record  Itself.  Neither  party  offered 
any  further  evidence,  nor  was  any  objection 
made  to  going  to  a  hearing  upon  the  record  as 
already  made. 

Much  of  the  argument  Is  addressed  to  the 
question  -whether  or  not  the  cause  should  have 
been  tried  anew  upon  such  evidence  as  the 
parties  saw  proper  to  Introduce,  but  we  do  not 
deem  it  necessary  to  consider  that  question, 
as  we  are  satisfied  plaintiffs  in  error  waived 
any  right  they  may  have  had  to  Insist  upon 
such  a  trial.  The  decree  finally  rendered  was 
such  a  decree  as  should  have  been  rendered 
upon  the  evidence  adduced  upon  the  first 
trial,  and  Is  In  accordance  with  the  views  ex- 
pressed in  the  Lachman  Case,  which  this 
court  said  controlled  the  case  at  bar.  Even 
If  plaintiffs  In  error  had  the  right,  as  they 
now  contend,  to  have  the  case  tried  de  novo, 
and  to  introduce  further  evidence  on  their 
behalf,  their  contention  can  avail  nothing 
here,  they  having  waived  It  in  the  court  be- 
low. This  Is  the  view  which  the  appellate 
court  seems  to  have  taken  of  the  question 
when  it  was  there  considered  on  error,  and 
we  are  satisfied  the  conclusion  reached  was 
the  proper  oae.  The  Judgment  of  that  conrt 
la  therefore  affirmed.    Judgment  aflSrmed. 


(1«0  111.  330) 

STEVENS   et  aL    V.    SHANNAHAN.i 
(Supreme  Court  of  Illinois.     Jan.  20,  1896.) 

INSASITT— ScFIIOIBNOr     OF     EvtDBKOE— VeBDICT 

IN  EquiTT  Case— Whin  Disrboabdbd— Dbbd — 
Failure  to  Record  —  Effect  —  Mortoaqbs  — 
Power   of    Bale  —  PoREioif   AnmNisTBATOR — 

BSTOPFBL. 

1.  Where  plaintiff's  right  to  recover  depends 
upon  the  alleged  insanity  of  a  certain  person, 
the  court  may  set  aside  a  special  verdict  finding 
such  person  insane,  though  it  is  not  so  manifest- 
ly contrary  to  the  evidence  as  to  raise  a  pre- 
sumption of  fmnd  or  partisanahip  on  the  part  of 
the  Jury;  since  the  presumption  of  law  is  in 
favor  of  sanity,  and  the  burden  of  establishing 
insanity  is  on  the  party  alleging  it. 

2.  In  an  equity  case  the  court  may  disregard 
a  special  verdict  on  a  material  issue,  thou^  it 
is  not  clearly  and  manifestly  against  the  weight 
of  the  evidence. 

3.  Under  the  recording  acts  a  deed  which  is 
not  filed  for  record  until  after  the  recording  of 
a  subsequent  deed  is  not  operative  as  against  the 
latter,  where  the  grantee  in  the  Junior  deed  had 
no  notice  of  the  prior  deed,  and  was  in  open 
possession  when  it  was  recorded. 

4.  A  power  to  sell  and  convey,  contained  in 
a  mortgage,  stated  that,  in  the  event  of  the  mort- 
gagee's death,  his  "legal  representatives  or  as- 
signs" were  authorized  to  make  the  sale,  ana 
that,  after  the  sale  was  made,  his  "heirs,  ezeca- 
tors,  administrators,  or  assigns*'  were  author- 
ized to  make  a  deed.  Beld,  that  sudi  mortga- 
gee's administrator  was  empowered  to  make  the 
sale  as  well  as  the  deed. 

5.  Where  a  mortgage  on  land  in  Illinois,  giv- 
en to  a  nonresident  contains  a  power  to  sell 
«nd  convey,  which,  m  case  of  the  death  of  the 
mortgagee,  authorizes  his  administrator  to  make 
the  sale  and   deed,   the  administrator  of  such 

>  Rehearing  denied  March  17,  188S. 


mortgagee  appointed  in  such  foreign  state  only, 
may  make  sndi  sale  and  deed.  Judy  v.  KeUey, 
11  111.  211,  distinguished. 

6.  A  husband  who  joins  his  wife  in  the  ex- 
ecution of  a  mortgage  is  estopped  by  its  recitals 
and  admissions  from  claiming  that  the  mort^- 
gee  or  his  administrator  has  no  beneficial  inter- 
est in  the  mortgage. 

7.  A  sale  under  a  power  contained  in  a  mort- 
gage ia  not  rendered  void  by  the  pendency  of  an 
action  by  the  mortgagor  to  enjoin  the  sale  and 
for  an  accoimting,  where  the  bill  admits  that 
a  certain  sum  ia  due  the  mortgagee,  and  it  does 
not  appear  that  such  sum  was  either  paid  or  ac- 
tnally  tendered  and  refused. 

Appeal  from  circuit  court.  Will  county;  Dor- 
rance  Dlbell,  Judge. 

Bill  by  Bridget  Shannahan  against  Lydia 
Stevens,  as  administratrix  of  the  estate  of 
Pelick  Stevens,  deceased,  to  enjoin  the  sale 
of  land  under  a  mortgage,  and  for  an  account- 
ing. Complainant  having  died  pending  the 
action,  an  amended  and  supplemental  bill  and 
amendments  thereto  were  filed  by  Patrick 
Shannahan,  T.  Patrick  Shannahan,  and  Wil- 
liam J.  Shannahan,  in  which  Henry  K.  Stev- 
ens, Jerome  P.  Stevens,  Henry  T.  Stevens,  and 
others  were  joined  with  the  original  defend- 
ant as  parties  defendant  From  the  decree, 
defendants  Henry  KL  Stevens  and  Jerome  P. 
Stevens  appeal,  and  plaintiff  Patrick  Shan- 
nahan assigns  cross  errors.  Reversed  on  de- 
fendants' appeal. 

For  prior  report,  see  Shannahan  v,  Stevens, 
28  N.  E.  804. 

George  S.  House  (a  W.  Brown,  of  counsel), 
for  appellants.  P.  C.  Haley,  C.  A.  HiU,  and 
Egbert  Phelps,  for  appellee. 

BAKER,  J.  The  facts  In  this  large  record 
are  complex.  We  shall  only  refer  to  such 
as  are  deemed  necessary  to  an  understanding 
of  the  view  that  we  take  of  the  case.  On 
and  prior  to  October  6,  1878,  Patrick  Shanna- 
han, the  appellee,  was  the  owner  In  fee  of 
certain  real  estate  in  the  city  of  Joliet,  and  on 
that  day  he  and  his  wife,  Bridget  Shannahan, 
executed  their  note  of  that  date,  payable  five 
years  after  date,  to  P^ck  Stevens  or  order, 
for  $3,600,  with  interest  at  10  per  cent  per 
t^nnntn,  payable  aminally,  and  secured  the 
note  by  a  mortgage  of  game  date,  with  power 
of  sale,  on  said  real  estate.  By  deed  of  March 
20,  1877,  said  Patrick,  his  wife  Joining  with 
him,  conveyed  said  real  estate  to  their  son,  T. 
Patrick  Shannahan;  and  immediately  there- 
after, and  on  the  same  day,  said  T;  Patrick 
Shannahan  deeded  the  same  to  his  mother, 
Bridget  Shannalian.  On  December  31,  1877, 
Bridget  Shannahan  and  Patrick  Shannahan 
executed  their  joint  note  of  said  latter  date, 
payable  10  years  after  date,  to  said  Pelick 
Stevens  or  order,  for  $2,665,  with  10  per  cent 
Interest  per  annum,  payable  annually,  and  on 
the  same  day  secured  the  same  by  a  second 
mortgage,  with  power  of  sale,  on  said  real 
estate.  Said  second  mortgage  contained  this 
provision:  "And  it  being  also  expressly  agreed 
between  the  parties  hereto  that,  should  any 
default  be  made  in  the  payment  of  said  In- 
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terast,  or  any  part  thereof,  or  any  part  of 
the  principal,  on  the  day  when  the  same  be- 
comes due  and  payable  as  herein  expressed, 
and  should  the  same,  or  any  part  thereof,  re- 
main unpaid  and  In  arrears  for  the  space  of 
fifteen  days,  the  aforesaid  principal  sum  of 
$2,665,  with  all  arrearages  of  Interest  thereon, 
shall,  at  the  option  of  the  said  party  of  the 
second  part,  heirs,  executors,  administrators, 
or  assigns,  become  and  be  due  and  payable 
Immediately,  anything  herein  contained  to 
the  contrary  thereof  notwithstanding."  Said 
Pellck  Stevens  was  a  resident  and  citizen  of 
Kalamazoo  county,  in  the  state  of  Michigan, 
and  in  each  of  the  mortgage  deeds  he  was 
designated  as  of  that  county  and  state.  He 
died  there.  Intestate,  on  or  about  August  14, 

1881,  and  forthwith  bis  widow,  Lydia  Stev- 
ens, was  by  the  probate  court  of  said  Kala- 
mazoo county  appointed  administratrix  of  his 
estate,  and  she  qualified  as  such  under  the 
laws  of  the  state  of  Michigan.     On  May  1, 

1882,  the  said  Lydia  Stevens,  as  such  admin- 
istratrix, advertised  the  real  estate  here  In- 
questlon  for  sale,  under  and  by  virtue  of  the 
power  of  sale  contained  in  the  mortgage  bear- 
ing date  December  31,  1877,  and  such  sale 
was  advertised  to  take  place  on  Saturday, 
the  1st  day  of  July,  1882.  Thereupon,  en 
June  29,  1882,  Bridget  Shannahan  filed  in  the 
Will  circuit  court  the  original  bill  herein,  and 
secured  a  preliminary  injunction  enjoining 
such  sale.  The  biU  was  for  an  accounting 
concerning  the  Indebtedness  secured  by  the 
mortgage,  and  the  several  transactions  con- 
nected with  the  same.  The  bill  claimed  cer- 
tain credits,  and  that  there  was  usury  in  said 
transactions.  It,  however,  made  this  admis- 
sion: "That  there  is  now  due  and  owing  to 
said  defendant  from  complainant,  upon  said 
mortgage,  the  sum  of  $2,721.89,  allowing  six 
per  cent,  per  annum  upon  the  amount  of  mon- 
ey received  by  complainant  thereon,  which 
sum  complainant  now  tenders  and  is  ready  to 
pay  as  directed  by  this  honorable  court" 
The  sole  defendant  to  the  original  bill,  Liydla 
Stevens,  administratrix,  filed  an  answer 
thereto,  and  such  proceedings  were  then  had 
as  that  the  temporary  Injunction  was  dis8<riT- 
ed,  but  no  final  disposition  otherwise  made  of 
the  bUL 

After  the  dissolution  of  the  Injunction,  Lyd- 
ia Stevens,  as  such  administratrix,  again  ad- 
vertised said  real  estate  for  sale  under  and 
by  virtue  of  the  power  of  sale  in  said  mort- 
gage of  December  31,  1877,  subject,  however, 
to  the  prior  mortgage  thereon  of  October  6, 
1873.  On  the  2d  day  of  October,  1882,  in 
pursuance  of  said  advertisement,  cdte  oftar- 
ed  the  real  estate  for  sale,  and  at  the  sale 
Jerome  P.  Stevens  bid  the  sum  of  $4,000,  and 
the  said  real  estate  was  struck  off  and  sold  to 
him  at  that  price,  and  said  Lydia,  as  such 
administratrix,  executed  and  delivered  to  him 
deeds  therefor.  Thereafter  the  tenants  in 
possession  of  said  real  estate  attorned  to 
said  Jerome  P.  Stevens  as  their  landlord,  and 
b^  said  Jerome^  went  into  the  actual  poeaes- 


sion  of  said  real  estate,  dalmlng  the  same 
as  owner.  Afterwards,  on  February  12, 1884, 
Bridget  Shannahan,  for  and  in  consideration 
of  the  sum  of  $300  to  her  paid  by  said  Jerome 
P.  Stevens,  and  for  the  further  considera- 
tion of  the  settiement  of  whatever  remaining 
indebtedness  was  due  from  her  and  of  the 
still  pending  litigation,  made  a  deed  to  said 
Jerome  for  said  real  estate,  and  said  deed 
was  duly  recorded  on  February  15,  1884.  As 
part  and  parcel  of  the  transaction  resulting 
In  the  execution  of  the  deed  last  named,  a 
stipulation  vras  executed  and  delivered  by 
said  Bridget  Shannahan,  which  stipulation 
was  in  the  words  and  figures  following: 

"State  of  IllinolB,  "Will  Oounty-«s.:  In  Oir- 
cult  Court,  January  Term,  A.  D.  1884.  Brid- 
get Shannahan  vs.  Lydia  Stevens,  Adm'x,  etc. 
Bill  and  Injunction.  It  is  hereby  stipulat- 
ed by  the  complainant  in  the  above-entitled 
cause  that  a  decree  may  be  entered,  by  con- 
sent of  parties,  finding  the  equities  of  said 
cause  for  the  defendant,  and  dismissing  the 
bill  upon  such  finding  at  complainant's  cost, 
but  without  right  of  action  on  the  part  of 
defendant  upon  the  injunction  bond,  in  such 
case  the  sureties  thereon  to  be  discharged 
from  all  liability,  the  matters  In  controversy 
being  fully  settied. 

"Bridget  X  Shannahan. 

mark. 

"0.  W.  Brown,  Atty.  for  Deft 

"Witnesses: 

"John  Gleason. 
"J.  P.  Stevens." 

This  stipulation  was  filed  in  the  cause,  and 
at  the  February  term,  1884,  of  the  circuit 
court  a  decree  was  entered  dismissing  the 
Mil  of  complaint  in  pursuance  of  the  stipu- 
lation. 

Jerome  P.  Stevens,  claiming  to  be  own- 
er of  the  property,  made  valuable  lasting, 
and  permanent  improvements  thereon,  at 
an  expense  of  some  $4,600,  and  he  also  paid 
to  Lydia  Stevens,  administratrix,  the  mon- 
ey due  on  the  prior  mortgage  and  note 
of  October  6,  1873,  the  amount  so  due  and 
paid  being  $6,776;  and  a  release  of  said  pri> 
or  mortgage  was  executed  and  delivered. 
Thereafter,  Jerome  P.  Stevens,  by  deed  of  Ju- 
ly 9, 1887,  for  a  consideration  of  $16,000,  con- 
veyed the  said  real  estate  to  his  father,  Henry 
K.  Stevens,  and  the  latter,  by  deed  of  July 
20,  1887,  conveyed  said  real  estate  to  his  son 
Henry  T.  Stevens,  In  consideration  of  love 
and  affection  and  the  sum  of  $5,  and  said 
Henry  T.  Stevens  was  thereupon  let  Into 
the  possession  of  the  premises,  and  since 
then  has  continued  to  be,  and  now  is,  in  pos- 
session of  the  same,  by  himself  and  tenants. 
In  the  meantime,  at  the  same  February : 
term,  1884,  of  the  circuit  court  that  the  de- 
cree was  rendered  dismissing  the  bill  of  com- 
plaint of  Bridget  Shannahan,  but  upon  a 
later  day  of  the  term,  a  motion  was  entered 
by  Patrick  Shannahan,  as  husband  and  co- 
mortgagor   of   Bridget    Shannahan,  to   Mt 
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aside  the  decree  of  dismissal,  and  to  allow 
him  to  Inteirene  In  the  cause  as  a  co-com- 
plalnant  This  motion  was  not  submitted  to 
the  court  until  the  May  term,  1886,  when  it 
was  denied.  The  ruling  of  the  court  in  that 
behalf  was  affirmed  in  the  appellate  court, 
but  was  afterwards,  on  October  31,  1891,  re- 
versed by  this  court  (Shannahan  t.  Stevens, 
139  UL  428,  28  N.  E.  804),  and  the  cause  re- 
manded to  the  circuit  court,  with  directions 
to  set  aside  its  decree  of  the  February  term, 
1884. 

It  appears  that  shortly  after  the  rendi- 
tion of  the  decree  of  the  February  term, 
18S4,  Bridget  Shannahan  departed  this  life. 
It  also  appears  that  after  the  remandment 
of  the  cause  said  decree  was  vacated,  and 
that  on  January  28,  1892,  at  the  January, 
1892,  term  of  the  circuit  court,  Patrick  Shan- 
nahan, T.  Patrick  Shannahan,  and  William 
J.  Shannahan  (the  two  latter  being  the  sons 
and  heirs  at  law  of  Bridget  Shannahan,  de- 
ceased), by  leave  of  court  filed  in  the  cause 
their  amended  and  supplemental  bill,  and  at 
various  times  thereafter,  by  like  leave  of 
court,  filed  numerous  amendments  to  their 
bill;  and  that  Henry  El.  Stevens,  Jerome  P. 
Stevens,  Henry  T.  Stevens,  and  other  per- 
sons were  joined  with  Lydia  Stevens,  ad- 
minlstratrtx,  as  parties  defendant,  and  that 
the  several  defendants  answered  the  amend- 
ed and  supplemental  bill  and  the  amend- 
ments thereto,  and  that  there  were  replica- 
tions to  these  answers. 

The  record  shows  that  upon  the  Issues 
formed  by  the  pleadings  as  to  the  sanity  of 
Bridget  Shannahan  at  the  time  of  the  exe- 
cution by  her  of  the  deed  of  February  12, 
1884,  and  the  stipulation  for  the  dismissal 
of  the  orig^inal  bill,  the  following  proposi- 
tions of  fact  were  submitted  by  the  court  to 
a  Jury  for  trial,  to  wit:  "First  Was  the 
instrument  referred  to  in  the  pleadings  in 
this  cause,  purporting  to  be  a  deed  of  the 
premises  in  controversy  from  Bridget  Shan- 
nahan to  Jerome  P.  Stevens,  the  deed  of  the 
said  Bridget  Shannahan?  Second.  Was  the 
stipulation  In  said  pleadings  referred  to  and 
set  out  the  act  of  Bridget  Shannahan  7"  It 
also  shows  that  the  Jury  returned  the  follow- 
ing verdicts:  "We,  the  jury,  find  that  the 
Instrument  referred  to  In  the  pleadings,  pur- 
porting to  be  a  deed  of  the  premises  In  con- 
troversy from  said  Bridget  Shannahan  to 
Jerome  P.  Stevens,  was  not  the  deed  of  said 
Bridget  Shannahan."  "We,  the  Jury,  find 
that  the  stipulation  in  said  pleadings  refers 
red  to  and  set  out  was  not  the  act  of  the 
said  Bridget  Shannahan."  And  that  there- 
upon the  defendants  moved  for  a  decree  in 
their  favor,  notwithstanding  the  verdicts, 
and  that  this  motion  was  reserved  by  the 
court  for  decision  until  the  final  hearing  of 
the  cause. 

In  the  amended  and  supplemental  bill  It 
was  alleged,  among  other  things,  that  prior 
to  the  deed  and  stipulation  of  February, 
1884^  and  oa  the  17th  day  of  May,   1882, 


Bridget  Sbuinahan,  by  her  warranty  deed 
of  that  date,  conveyed  to  Patrick  Shanna- 
han all,  or  nearly  all,  of  the  real  estate  In 
question,  and  on  December  30,  1893,  on  mo- 
tion of  T.  Patrick  Shannahan  and  William  J. 
Shannahan,  the  cause  as  to  them  and  as  to 
the  proper^  In  question  was  dismissed  out 
of  the  cause  and  out  of  court  Upon  the 
final  hearing  of  the  cause  it  was,  at  the 
January  term,  1894,  of  the  court,  among  many 
other  things,  ordered,  adjudged,  and  decreed 
that  the  foreclosure  sale  out  of  court  made 
by  Lydla  Stevens,  as  administratrix,  on  Oc- 
tober 2,  1884,  under  the  power  of  sale  con- 
tained In  the  mortease  of  December  31,  1877, 
and  the  deeds  executed  thereunder  by  said 
Lydla  Stevens  to  Jerome  P.  Stevens,  were 
and  are  ineffectual  and  Inadequate  to  bar 
and  cut  off  the  rights  which  at  said  time  ex- 
isted in  Bridget  Shannahan  and  Patrick 
Shannahan,  or  which  now  exist  to  said  Pat- 
rick Shannahan,  in  the  real  estate  In  ques- 
tion. 

The  seventeenth  finding  of  the  decree,  and 
the  portion  of  the  decree  based  thereon, 
were  as  follows:  "That  the  motion  of  the 
said  defendants  for  judgment  in  their  favor 
upon  the  propositions  of  fact  submitted  to 
the  Jury  herein  under  the  order  of  court  of 
date  January  14,  1893,  entered  of  record 
herein,  notwithstanding  the  verdict  of  the 
jury  thereon,  should  be  allowed.  And  the 
court  finds  that  the  verdict  of  the  Jury  on 
the  said  two  propositions  of  fact  so  submit- 
ted to  the  Jury  should  not  be  allowed  to 
prevalL  The  court  finds  that  at  the  time  of 
the  execution  of  the  said  deed  by  her  the 
said  Bridget  Shannahan,  to  the  said  Jerome 
P.  Stevens,  of  date  February  12,  1884,  and 
filed  for  record  in  the  recorder's  office  on  the 
15th  day  of  February,  1884^  and  duly  record- 
ed In  Book  218,  at  page  41,  she,  the  said 
Bridget  Shannahan,  was  of  sufficiently  sound 
mind  and  mental  capacity  to  bargain  and 
contract  as  is  bargained  and  contracted  in 
and  by  said  deed,  and  that  the  said  deed  of 
conveyance  was  and  is  her  act  and  deed, 
and  as  such  was  and  is  binding  and  conclu- 
sive upon  her  and  all  claiming  by,  through, 
or  under  her,  according  to  the  legal  tenor 
and  effect  of  said  deed;  and  that  said  deed, 
from  and  after  its  delivery,  was  and  is  ef- 
fectual, both  at  law  and  In  equity,  to  Invest 
the  said  grantee  therein  named  with  all  the 
right  title,  and  interest  the  said  Bridget 
Shannahan  had  In  and  to  said  real  estate  la 
said  deed  described,  being  the  same  real  es* 
tate  involved  In  this  suit;  and  that  at  the 
time  of  the  execution  of  the  said  stipulation 
hereinbefore  set  out  and  filed  In  this  cause, 
February  16,  1884,  the  said  Bridget  Shanna- 
han, who  executed  the  same,  was  of  suffi- 
ciently sound  mind  and  mental  capacity  to 
bargain  and  contract  as  is  bargained  and 
contracted  In  and  by  said  stipulation,  and 
that  the  said  stipulation  was  and  is  her  act 
and  stipulation,  and  as  such  was  and  Is 
binding  and  conclusive  upon  ber,  and  all 
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persona  clalmlns  by,  through,  or  nnder  her, 
according  to  its  legal  tenor  and  effect;  and 
that  in  the  transaction  which  resulted  In 
the  execution  and  delivery  of  said  deed  last 
named  and  of  the  said  stipulation  above 
named  and  set  out,  all  matters  In  controTer- 
sy  between  the  said  parties  to  the  original 
bill  herein,  at  the  date  of  the  filing  of  said 
stipulation,  which  were  set  out  in  said  orig- 
inal bill,  or  might  bare  been  litigated  there- 
under, were  fully  and  completely  settled 
and  adjusted  between  the  parties,— Lydia 
Stevens,  as  such  administratrix,  Bridget 
Shannahan,  and  Jerome  F.  Stevens;  that 
thereby  all  the  Indebtedness  which  In  said 
bill  Is  set  out  as  owing  by  the  complainant 
therein,  Bridget  Shannahan,  and  her  hus- 
band, Patrick  Shannahan,  or  for  which  she 
or  Patrick  Shannahan  was  in  any  way  lia- 
ble or  obligated,  was  completely  and  in  full 
paid,  and  she  and  her  husband,  Patrick 
Shannahan,  relieved  and  discharged  there' 
from.  *  *  *  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  by  the  court  that  the 
said  deed  of  conveyance  of  date  February 
12,  1884,  from  Bridget  Shannahan,  late  de- 
ceased, as  grantor,  to  Jerome  P.  Stevens,  as 
grantee,  filed  for  record  In  said  Will  county 
in  Book  218,  at  page  41,  is  binding,  conclu- 
sive, and  effectual  between  the  several  par- 
ties thereto  and  their  privies,  according  to 
Its  legal  tenor  and  effect;  and,  in  addition, 
that  the  said  stipulation  executed  by  the 
said  Bridget  Shannahan,  late  deceased,  and 
hereinabove  set  out  and  filed  In  this  cause 
February  16, 1884,  is  binding,  conclusive,  and 
effectual  between  the  several  parties  and 
their  privies,  according  to  Its  legal  tenor  and 
effect,  and  to  the  full  extent  as  found  by 
this  court,  and  as  such  is  to  be  regarded  and 
acted  upon;  and  that  in  the  transaction 
which  resulted  In  the  execution  and  deliveiy 
of  said  deed  and  stipulation,  all  matters  in- 
volved in  this  suit  under  the  original  bill 
were  fully  settled,  aU  the  said  indebtedness 
under  the  several  mortgages  hereinbefore 
described  was  paid,  and  the  said  Bridget 
Shannahan  and  her  husband  relieved  and 
discharged  from  all  the  indebtedness  In  said 
original  bill  and  in  the  foregoing  recitals  of 
this  decree  named."  It  was  further  decreed 
that  Patrick  Shannahan  should  take  noth- 
ing by  the  deed  of  May  17,  1882,  from 
Bridget  Shannahan  to  himself,  and  that  he, 
the  several  mortgage  debts  having  been  set- 
tled and  paid,  was  without  further  equity 
save  dower  in  the  property;  and  it  was  de- 
creed that  "the  said  Patrick  Shannahan 
now  hereby  is  adjudged  and  decreed  to  be 
endowed,  for  and  during  the  period  of  his 
natural  life,  with  the  rents,  profits,  use,  and 
possession  of  said  premises,"  and  commls- 
Blonera  were  appointed  to  assign  such  dow- 
er. 

From  the  decree  that  was  rendered  by  the 

court,    the   defendants,   Henry   K.    Stevens, 

Jerome  P.   Stevens,  and  Henry  T.  Stevens, 

took  this  appeal,  and  among  the  assignments 
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of  error  that  they  make  are  these:  That  the 
court  below  erred  In  holding  that  the  fore- 
closure of  the  mortgage  of  December  31, 
1877,  and  other  proceedings  thereunder,  were 
invalid,  premature  and  not  authorized,  and 
erred  in  awarding  dower  to  appellee.  Appel- 
lee assigns  a  number  of  cross  errors,  but  the 
substance  of  them  is  contained  in  these: 
That  the  court  t>elow  erred  in  sustaining  the 
motion  of  appeUants  for  a  decree  in  their 
favor,  notwithstanding  the  verdict  upon  the 
issues  submitted  to  the  Jury;  tliat  it  erred 
In  decreeing  that  appellee  was  estopped  from 
asserting  title  under  the  deed  from  Bridget 
Shannahan  to  himself,  and  erred  in  not  find- 
ing and  decre^ng  title  In  appellee,  subject 
only  to  an  accounting  as  to  the  amount  due 
upon  the  notes  and  mortgages  from  appellee 
and  his  wife  to  Pellck  Stevens. 

The  case  may  more  conveniently  be  dis- 
posed of  by  first  considering  some  of  the  as- 
signments of  cross  errors.  It  is  claimed  that 
the  verdict  of  the  Jury  as  to  the  sanity  of 
Bridget  Shannahan  ought  not  to  have  been 
set  aside  by  the  court  unless  it  was  so  mani- 
festly contrary  to  che  evidence  as  to  raise  a 
presumption  of  fraud  or  partisanship  on  their 
Ijwrt.  This  claim  cannot  be  sustained.  The 
presumption  of  the  law,  before  inquest  found, 
is  in  favor  of  sanity,  and  the  burden  of  es- 
tablishing insanity  is  upon  the  party  alleg- 
ing it    TltcomD  V.  Vantyle,  84  lU.  371. 

It  is  also  insisted  that  the  rule  is  that  the 
verdict  should  not  have  been  disregarded  un- 
less it  was  clearly  and  manifestly  against 
the  weight  of  the  evidence;  so  much  so  that 
It  would  have  called  for  the  granting  of  a 
new  trial  If  in  an  action  at  law;  and  the 
case  of  Society  v.  Price,  115  lU.  623,  6  N.  B. 
126,  Is  cited  as  sustaining  such  claim.  The 
case  relied  on  was  one  of  a  bill  contesting  a 
will,  and  the  authorities  cited  In  the  opinion 
rendered  in  that  case  (Brownfield  v.  Brown- 
field,  43  ni.  147;  Meeker  v.  Meeker,  75  lU. 
260;  Carpenter  v.  Calvert,  83  111.  62,  and 
Long  V.  Long,  107  III.  210)  wore  all  cases 
of  like  character.  The  statute  of  wills  (Rev. 
St  1893,  c.  148,  §  7)  requires  that  in  such 
cases  "an  issue  at  law  shall  be  made  up 
whether  the  writing  produced  be  the  will  of 
the  testator  or  testatrix  or  not,  which  shall 
be  tried  by  a  Jury."  But  in  this  state  the 
rule  in  respect  to  verdicts  of  Juries  on  is- 
sues out  of  chancery  that  are  not  required  by 
statute  to  be  submitted  to  a  Jury  is  that  the 
chancellor  may  either  act  upon  such  verdict 
or  disregard  it  and  find  the  Issue  himself,  aa 
in  his  opinion  and  Judgment  the  weight  of  the 
evldeace  may  Justify.  Meeker  v.  Meeker, 
supra;  Carpenter  v.  Calvert  supra;  Tltcomb 
V.  Vantyle,  supra;  Williams  v.  Bishop,  16  111. 
553.  We  have  examined  and  considered  with 
a  considerable  degree  of  care  the  testimony 
relating  to  the  Issue  of  sanity  or  insanity,  and 
in  our  opinion  there  was  no  error  In  the  ac- 
tion of  the  court  in  rendering  its  decree  with- 
out regard  to  the  verdict  of  the  Jury.  We 
think   that   the   evidence,   consid««d   as  a 
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whole,  and  read  *n  titie  light  of  the  snrronnd- 
In;  ctrcTunBtances,  slgnaOy  faila  to  show  that 
Bridget  Shannahan  was  of  such  unsound 
mind  as  would  avoid  her  deed  or  contracts. 

The  validity  of  the  deed  and  stipulation  of 
February,  1884,  being  established,  It  follows 
that  the  deed  which  Bridget  Shannahan  made 
to  appellee  for  the  premises  on  May  17,  1882, 
but  which  was  not  filed  for  record  until 
March  28,  1884,  is  not  operative  as  against 
said  deed  of  February  12,  1884,  to  Jerome  P, 
Stevens,  which  was  filed  for  record  on  Feb- 
ruary 15,  1884.  This  conclusion  results  from 
the  effect  of  our  recording  acts,  and  the  fact 
that  said  Stevens  took  his  deed  without  no- 
tice of  the  pnor  deed  to  appellee,  and  also 
from  the  further  fact  that  he  was  In  actual, 
visible,  and  open  possession  of  the  property 
t>efore  appellee's  deed  was  filed  for  record. 
It  is  not  necessary  to  refer  to  the  doctrine  of 
estoppel  in  order  to  sustain  the  Junior  deed 
as  against  the  prior  deed.  It  also  results 
from  the  validity  of  the  deed  and  stipulation, 
and  from  the  transaction  which  culminated 
In  their  execution  and  in  the  payment  by 
Jerome  P.  Stevens  to  Bridget  Shannahan  of 
$300,  that  the  mortgage  Indebtedness  under 
the  two  mortgages  was  settled  and  dischar- 
ged by  the  arrangement  made,  and  Bridget 
Shannahan  and  appellee  freed  therefrom, 
and  the  matters  in  litigation  in  the  original 
bill  fully  adjusted,  as  is  found  and  adjudged 
by  the  decree  entered  in  the  circuit  court 

The  questions,  then,  arise:  Are  the  assign- 
ments of  error  made  by  appellants  well  as- 
signed? Did  the  court  err  in  decreeing  that 
the  mortgage  sale,  and  the  deed  made  by 
Lydla  Stevens,  administratrix  of  Pellck  Ste- 
vens, deceased,  were  inoperative  and  void? 
And  did  it  err  in  awarding  dower  to  appel- 
lee? In  the  mortgage  deed  of  December  31, 
1877,  Bridget  Shannsihan,  and  her  husband, 
Patrick  Shannahan,  were  party  of  the  first 
part,  and  "Pellck  Stevens,  of  Kalamazoo,  In 
the  state  of  Michigan,"  was  party  of  the  sec- 
ond part.  The  powers  to  sell  and  convey, 
granted  by  the  deed,  were,  in  substance,  as 
follows:  "But  in  case  of  nonpayment,"  «tc., 
"then  and  in  such  case  it  shall  and  may  be 
lawful  for  the  said  party  of  the  second  part, 
or  his  legal  representatives  or  attorneys  or 
assigns,  to  enter  upon,  possess,  hold,  and  en- 
Joy  the  above-granted  premises,  and  either 
with  or  without  such  entry,  after  having  ad- 
vertised a  sale  of  the  above-described  prem- 
ises, or  any  part  thereof,  by,"  etc.,  "to  sell 
the  said  premises,  or  any  part  thereof,  and 
all  right  and  equity  of  redemption  of  the 
said  party  of  the  first  part,  their  heirs,  execu- 
tors, administrators,  or  assigns  therein,  at 
public  vendue,"  etc.,  "and  upon  the  making 
of  such  sale  or  sales  the  said  party  of  the  first 
part  does  authorize  and  empower  the  said 
party  of  the  second  part,  his  heirs,  executors, 
administrators,  or  assigns,  or  his  attorney 
In  fact,  to  execute  and  deliver  to  the  said 
purchaser  or  pivchasers  a  deed  or  deeds  of 
conveyance  In  fee  of  the  premises  sold  by 


virtue  hereof."  It  Is  thus  seen  that,  in  the 
event  of  the  mortgagee's  death,  his  "legal 
representatives  or  assigns"  are  authorized  to 
make  the  sale,  and,  after  the  sale  has  been 
made,  hi?  "heirs,  executors,  administrators, 
or  assigns"  are  authorized  to  make  the  deed. 
It  is  claimed  that  In  the  contingency  suggest- 
ed two,  and  different,  classes  of  persons  seem 
to  be  empowered  to  act,— one  In  making  the 
sale,  and  the  rther  in  making  the  deed;  that 
it  Is  uncertain  and  Indefinite  what  was  the 
real  Intention  of  the  parties;  that  powers  of 
the  kind  here  Involved  are  to  be  strictly  con- 
strued; and  that,  therefore,  the  sale  that 
was  made  should  not  be  upheld.  We  are 
unable  to  concur  in  the  conclusion  thus 
reached.  The  thing  to  be  ascertained  is  the 
real  Intention  of  the  parties  to  the  contract, 
and  it  seems  to  us  that  this  can  be  easily 
determined,  and  with  reasonable  certainty. 
In  the  first  place,  the  usual  and  natural  way 
in  which  powers  of  the  kind  in  question  are 
exercised  and  matters  of  such  sort  transact- 
ed and  done  is  that  the  person  who  Is  author- 
ized to  and  does  make  the  sale  Is  also  the 
person  who  gives  effect  to  the  sale  so  made, 
and  brings  it  to  a  successful  conclusion  by 
the  executi<Hi  of  the  necessary  conveyance 
or  transfer  of  pn^wrty.  Ordinarily,  and 
when  there  are  no  limitations  to  the  contrary, 
the  power  to  sell  carries  with  it  the  poweY 
to  convey  the  title  to  the  thing  sold,  in  the 
manner  in  which  such  title  is  usually  and 
lawfully  conveyed.  The  natural  presump- 
tion, then,  would  be,  that  such  was  the  inten- 
tion in  this  case. 

In  Wamecke  v.  Lembca,  71  IlL  91,  it  was 
held  that  the  "legal  representative,"  in  the 
commonly  accepted  sense,  means  the  executor 
or  administrator,  but  that  this  Is  not  the  only 
definition,  and  that  It  may  mean  heirs,  next 
of  kin  or  descendants,  and  sometimes  as- 
signee or  grantee,  and  that  the  sense  In  which 
the  term  is  to  be  understood  depends  upon 
the  intention  of  the  parties  using  it,  and  is 
to  be  gathered,  not  always  from  the  instru- 
ment itself,  but  as  well  from  the  surround- 
ing circumstances.  In  that  case  it  was  said 
that  there  the  assignee  was  the  legal  holder 
of  the  indebtedness,  and  that  the  assign- 
ment carried  with  it  the  mortgage  as  a 
mere  incident,  and  the  conclusion  reached 
was,  that  the  administratrix  of  the  trustee, 
since  she  bad  neither  the  legal  title  to  the  es- 
tate mortgaged  nor  the  Indebtedness,  could 
not  lawfully  exercise  the  power  of  sale.  In 
Bowman  v.  Long,  89  HI.  19,  like  doctrine  was 
announced.  It  was  there  said  that  the  term 
"legal  representatives,"  in  its  strict  and  literal 
acceptation,  means  executors  or  administra- 
tors, but  that  it  is  frequently  used  in  a  dif- 
ferent sense,  and  that  the  question  of  inten- 
tion is  to  lie  considered  in  its  construction, 
and  that  this  Intention  Is  not  to  be  considered 
solely  from  the  Instrument  itself,  out  in  part 
from  concomitant  circumstances  and  the  ex- 
isting state  of  things,  and  the  relative  situa- 
tion at  the  parties  to  be  affected  by  It.  And  in 
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tfae  late  case  of  Sanford  y.  Kane,  133  m.  IdO, 
24  N.  E.  414,  we  said:  "If  the  note  was  se- 
cured by  the  mortgage,  Its  legal  holder  would 
be  authorized  to  execute  the  power  of  sale." 
The  ezpresison  "legal  representatives,"  here 
-used  In  delegating  the  power  of  sale.  Is  broad 
enough  tOt  and  does,  Include  the  "heirs,  ex- 
ecutors, and  administrators"  used  in  delegat- 
ing the  power  of  executing  deeds.  The  only 
'difference  is  that  the  latter  is  more  specific 
than  the  former,  and  more  predaely  ex- 
plains that  which,  with  reference  to  the 
power  of  sale,  was  expressed  in  more  gen- 
eral terms.  The  powers  here  granted  to 
Pelick  Steyens,  his  assignees,  legal  represen- 
tatives,  heirs,  executors,  or  administrators, 
weAre  iwwers  appendant  to  the  estate,  and 
were  coupled  with  an  interest.  They  were 
glyen  as  a  security  for  the  note  described  in 
'the  mortgage.  The  mortgage  was  a  mere  in- 
cident to  the  debt  witnessed  by  the  note,  and 
went  with  It,  and  the  powers  followed  the  le- 
gal title  to  the  note,  and  upon  the  death  of 
Pelick  Steyens  yested  In  bis  administratrix. 
It  is,  however,  insisted,  that  since  Pelick 
Stevens  was  a  citizen  and  resident  of  the 
state  of  Michigan,  and  died  in  that  state,  in- 
testate, and  Lydia  Stevens  was  appointed 
administratrix  of  his  estate  by  the  probate 
court  of  Kalamazoo  county,  in  that  state,  and 
no  letters  of  administration  upon  his  estate 
were  ever  issued  In  this  state,  she,  said  Lydia 
Stevens,  had  no  lawful  right  to  execute  the 
powers  of  sale  and  conveyance  contained  In 
the  mortgage.  Reliance  Is  placed  upon  the 
familiar  rule  that  at  common  law,  and  in  the 
absence  of  statutory  authority,  an  admin- 
istrator appointed  in  one  state  cannot  sue  ix 
be  sued  in  the  courts  of  another,  or  do  any 
act  in  another  state  which  the  courts  of 
that  state  will  recognize  as  lawful.  In  Hickox 
V.  Frank,  102  111.  660,  It  was  held  that  an 
administrator  of  an  estate  appointed  in  an- 
other state  has  the  legal  right,  under  our  stat- 
ute, to  collect  notes  due  to  his  estate,  and  to 
that  end  may  foreclose  deeds  of  trust  se- 
curing them,  when  no  administration  Is 
granted  on  the  same  estate  In  this  state.  The 
case  does  not  go  to  thf  extent  of  holding  that 
such  foreign  administrator  may  exercise  a 
power  of  sale  given  in  a  mortgage  on  real 
estate  In  this  state,  and  no  such  question  was 
there  Involved,  Imt  it  does  go  to  the  extent  of 
Jioldlng  that  such  foreign  administrator,  In 
the  absence  of  administration  In  this  state, 
is  invested  with  the  legal  title  to  notes  paya- 
ble to  his  Intestate  and  secured  by  mortgage 
on  real  estate  in  this  state;  and,  as  we  have 
already  seen,  a  mortgage  deed  is  a  mere  se- 
curity for,  and  an  incident  to,  the  indebted- 
ness Included  in  the  note,  and  the  power  to 
sell  and  convey  Is  a  power  coupled  with  an 
interest,  and  appendant  to  the  estate,  and 
the  mortgage  and  power  are  attendant  upon 
the  interest,  and  vest  in  whomsoever  the  le- 
gal title  and  interest  in  the  note  vests.  Here, 
if  the  power  had  been  In  terms  donated  to 
Pelick  Stevens,  and  in  case  of  his  death  to 
liydla  Stevens,  could  there  be  any  doubt  that 


upon  the  death  of  Pelick  Stevens  the  power 
would  have  vested  in  Lydia  Stevens?  As 
the  case  is,  the  power  was  to  Pelick  Stevens, 
and,  in  substance,  to  such  person  as  should 
succeed  to  his  legal  title  in  the  note  and  in- 
debtedness. It  Is  plain  that  Lydia  Stevens, 
administratrix,  succeeded  to  such  legal  title 
and  Interest.  Then,  why  did  not  the  power, 
as  well  as  such  legal  title  and  interest,  vest 
in  her?  She,  being  the  legal  representative 
of  Pelick  Stevens,  his  administratrix,  and 
vested  "with  the  title  and  interest  that  had 
been  In  him,  is  the  person  that  by  the  ex- 
-press  terms  of  the  mortgage  deeds  is  empow>- 
ered  and  authorized  to  make  sale  of  the  prenf- 
ises  and  execute  and  deliver  deeds  conveying 
the  same.  The  power  to  sell  and  convey 
that  Lydia  Stevens  assumed  to  execute  was 
not  a  power  that  had  Its  origin  in,  or  was 
donated  by,  or  was  dependent  upon,  any 
authority  that  emanated  from  the  laws  ot 
either  Illinois  or  Michigan  relating  to  the  ad- 
ministration of  estates.  It  was  a  power 
granted  by  valid  private  contract  made  be- 
tween persons  competent  to  contract,  and  ft 
vested  In  Lydia  Stevens,  not  by  force  of  any 
law  regulating  the  administration  of  estates, 
but  by  virtue  of  the  contract  itself,  and  be- 
cause she  met  the  contract  requirement  of 
being  administratrix  of  the  estate  of  the  orig- 
inal donee  of  the  power.  The  right  to  exe- 
cute the  power  arose  and  resulted,  not  from 
any  appointment  tinder  any  law,  but  from 
the  grant  that  was  made  by  the  mortgagors. 
The  power  provides  that  on  the  death  of  the 
mortgagee  the  administratrix  shall  be  and 
Is  the  donee  of  the  power,  and  the  fact  of  ap- 
pc^tment  as  administmtrix  merely  identifles 
Lydia  Stevens  as  the  person  who  is  the  donee 
of  the  power. 

We  think  that  Judy  v.  KeUey,  11  IlL  211, 
and  other  like  cases,  are  not  in  conflict  with 
the  views  we  have  expressed.  Ttiere  is  a 
marked  distinction  between  the  acts  of  a 
foreign  administrator,  who  bases  his  sole 
power  to  act  in  this  state  on  his  letters  of  ad- 
ministration granted  by  a  foreign  state,  and 
a  case  where  an  administrator  of  a  foreign 
state  uses  his  foreign  letters  of  administra- 
tion simply  as  proofs  identifying  himself  as 
the  person  designated  in  a  certain  contract, 
and,  this  being  done,  rests  entirely  for  Us 
authority  to  act,  upon  a  power  donated  to 
him  by  the  contract. 

A  further  point  Is  made,  that  the  money  se- 
cured by  the  mortgage  was  In  law  and  In 
fact  the  money  of  Henry  K.  Stevens,  and 
that  the  administratrix  of  the  estate  of 
Pelick  Stevens,  the  estate  having  no  ben- 
eficial interest  in  the  mortgage,  could  not  law- 
fully exercise  the  power  of  sale.  Appellee 
is  estopped  by  the  recitals  and  admissions  in 
the  mortgage  deed  executed  by  him  from 
making  any  such  claim  as  this.  And  he 
Joined  in  the  execution  of  the  note,  whereby 
he  promised  to  pay  the  $2,665  and  Interest 
to  "Prfick  Steyens  or  order,"  and  the  legal 
title  to  the  note;  and  the  legal  right  to  de- 
mand the  money  mentioned  in  such  note^  u 
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between  appeHee  and  said  Pellck  Stevens  or 
his  legal  representative,  were  vested  In  said 
Pelick  Stevens  and  In  those  who  succeeded 
to  his  legal  right.  Bven  U  some  third  per- 
son, whose  name  was  hot  disclosed,  in  fact 
fnmlshed  the  money  that  was  loaned,  and 
was  the  real  and  equitable  owner  thereof,  It 
was  a  matter  with  which  appellee  had  no 
concern.  His  contract,  embodied  in  the  note 
and  mortgage,  was  with  Pellck  Stevens,  and 
he  cannot  change  the  contract  by  parol  proof. 
The  case  of  Wamecke  v.  Lembca,  71  Hi.  91, 
is  cited,  but  In  that  case  it  was  expressly  de- 
cided that  the  person  who  has  the  legal  title 
to  the  note  and  Indebtedness  is  the  party  to 
execute  the  power  of  sale.  If  we  should  go 
beyond  the  simple  question  of  legal  title, 
and  open  up  to  inquiry  the  whole  broad 
field  In  regard  to  secret  trusts  and  agencies 
and  latent  equities.  It  would  do  much  to 
lender  titles  to  real  estate  precarious  and 
oncertaln.  It  may  be  that  in  some  cases  and 
upon  some  Issues,  where  equitable  rights  and 
issues  are  invcdved,  evidence  of  the  kind 
here  in  question  would  be  admissible  and 
material;  but  here  it  is  a  question  of  simple 
legal  title  and  rlgbt,-^n  whom  did  the  purely 
legal  power  to  sell  and  convey  vest  at  law? 

It  is  claimed  that,  since  the  original  bill 
of  Bridget  Shannahan  for  an  accounting  and 
for  redemption  was  pending  and  undeter- 
mined at  the  time  of  the  sale  under  the  pow- 
er, such  sale  was  improper  and  void,  and  the 
case  of  Ryan  v.  Newcomb,  125  111.  91,  16  N. 
B.  878,  Is  cited  as  sustaining  such  claim.  The 
doctrine  of  the  case  so  relied  on,  even  if  it 
should  be  adhered  to,  is  not  to  be  extended 
beyond  what  was  there  decided.  There  is  a 
very  marked  difference  between  that  case 
and  this.  There  It  was  claimed  In  the  bill 
that  was  pending  at  the  time  of  the  sale  that 
Byan,  the  complainant,  was  not  indebted 
to  Newcomb  in  any  amount  whatever,  and 
that  nothing  was  due  on  the  note  for  ^1,400 
that  the  trust  deed  was  given  to  secure.  As- 
suming the  averments  of  the  bill  to  be  true, 
Byan  was  not  in  default,  and  the  mortgage 
indebtedness  had  entirely  ceased  to  exist, 
and  the  power  of  sale  had  become  inoperative 
and  void.  Here,  on  the  other  hand,  the  right 
to  exercise  the  power  of  sale,  by  the  very 
terms  of  the  mortgage  deed,  continued  to 
exist  80  long  as  any  part  of  the  mortgage 
debt  remained  due  and  unpaid;  and,  as  we 
have  already  seen.  It  was  expressly  admitted 
in  the  original  bill  of  Bridget  Shannahan 
"that  there  is  now  due  and  owing  to  said  de- 
fendant from  your  oratrix,  upon  said  mort- 
gage, the  sum  of  $2,721.89,  allowing  six  per 
cent,  per  annum  upon  the  amount  of  money 
received  by  your  oratrix  thereon,  which  sum 
your  oratrix  now  tenders,  and  is  ready  to 
pay  as  directed  by  this  honorable  court." 
This  shows  a  clear  right  in  Lydla  Stevens  to 
exercise  the  power  of  sale;  at  least  in  the 
absence  of  any  proof  that  this  sum  of  $2,721.- 
89  was  either  paid  or  actually  tendered,  and 
the  tender  declined. 

The  conclusion  that  we  hare  reached  is. 


that  the  sale  made  by  pydla  Stevens  under 
the  power  in  the  mortgage  deed  was  a  valid 
sale,  and  that  the  deed  that  she  executed  and 
delivered  to  the  purchaser  at  such  sale  con- 
veyed to  him  in  fee  the  lands  in  question, 
and  effectively  cut  off  and  destroyed  the  eq- 
uity of  redemption,  and  also  the  dower  right 
of  appellee,  be  having  Joined  in  the  execution 
of  the  mortgage  deed.  The  view  we  have 
taken  of  the  case  renders  It  unnecessary  to 
consider  various  questions  argued  in  the 
briefs  in  regard  to  tax  titles,  the  statute  of 
limitations,  and  other  matters.  It  follows 
from  what  we  have  said  herein  that  the  cir- 
cuit court  erred  in  holding  that  title  did  not 
pass  by  the  sale  made  under  the  i>ower  in 
the  trust  deed  of  December  31,  1S77,  and  in 
awarding  dower  to  appellee.  The  decree  Is 
reversed  and  the  cause  is  remanded,  with  di- 
rections to  dismiss  the  original  bill,  the 
amended  and  supplemental  bill,  and  all  amend- 
ments to  said  bills,  for  want  of  equity,  at 
the  cost  of  Patrick  Shannahan,  the  appellee^ 
Beveised  and  remanded. 


oaa  lu.  175) 

MtrBCHIH  et  al.  v.  PECK  et  al.» 

(Supreme  Court  of  UllnoLs.     Oct.  11,  1895.) 

NoTsa — ^Pabol  Eviobkcb — Vabiancb — Objbotiox 
Thsrbfor. 

L  Parol  evidence  is  inadmissible  to  show 
that  a  note  iiayabie  on  its  face  at  a  certain  time 
was  only  to  be  payable  from  a  certain  contin- 
gent fond. 

2.  In  an  action  on  a  note,  an  objection  to 
the  admittance  in  evidence  of  the  note,  on  the 
ground  of  variance,  must,  to  be  available  on 
appeal,  point  out  the  variance. 

Ai^al  from  appellate  court.  First  district 
Action  by  Peck  Broa  &  Oo.  against  Oeorge 
li.  Murchie  and  another.  There  was  a  Judg- 
ment for  plaintiffs,  which  was  affirmed  by 
the  appellate  court  (57  111.  App.  396),  and  de- 
fendants appeal.    Affirmed. 

Mason  Bros.,  for  appellants.  O'DonneU  & 
Coghlan,  for  appellee. 

PHILLIPS,  J.  This  is  assumpsit  to  recov- 
er  on  a  promissory  note,  as  follows:  "$1,900. 
Chicago,  March  28,  1893.  Nhiety  days  after 
date  I  promise  to  pay  to  the  order  of  Peter 
Qow  the  principal  sum  of  $1,900  at  1208 
Tacoma  Building,  with  interest  at  seven  per 
cent  per  annum  after  maturity.  George  L. 
Murchie.  Janet  H.  Murchie."  Indorsed: 
"Pay  to  the  order  of  Peck  Bros.  &  Co.  Peter 
Gow."  The  declaration  contained  a  special 
count  in  part  as  follows:  "For  that  whereas, 
the  said  defendants,  heretofore,  to  wit  on  the 
28th  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety- 
three,  at  Chicago,  to  wit  In  the  county 
aforesaid,  made  their  certain  note  In  writing, 
commonly  called  a  promissory  note,  bearing 
date  the  day  and  year  last  aforesaid,  and  then 
and  there  delivered  the  said  note  to  Peter 

1  Rehearing  denied  March  10,  1896. 
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Gow,  by  which  said  note  the  said  defendants, 
by  the  name,  style,  and  description  of  'Oeoi^ 
L.  Morchle,'  promised  to  pay  to  the  order  of 
Peter  Oow,  by  the  name,  style  and  descrip- 
tion of  'ninety  days  after  date  I  promise  to 
pay  to  the  order  of  Peter  Oow  $1,900  at  1208 
Tacoma  Building  with  Interest  at  seven  per 
cent  per  unnnm,  for  value  received.'  And 
the  said  Peter  Gow,  to  whom  or  to  whose  or- 
der the  payment  of  the  said  earn  of  money 
In  the  said  note  specified  was  to  be  made,  as 
aforesaid,  afterwards  •  •  •  indorsed  the 
said  note  in  writing,"  eta  The  declaration 
also  contained  the  common  counts.  The  ex- 
ecution of  the  note  was  attempted  to  be  prov- 
en, and  on  the  trial  the  note  was  offered  In 
evidence,  and  objected  to,  under  the  special 
count,  for  variance,  but  no  specific  objection 
was  pointed  out  The  execution  of  the  note 
by  Janet  H.  Murchle  was  not  shown  to  make 
it  admissible  under  the  common  counts.  A 
trial  resulted  In  a  rerdlct  and  Judgment  for 
the  plaintiff,  which  was  affirmed  on  appeal 
to  the  appellate  conrt  for  the  First  district 
67  111.  App.  396.  This  appeal  is  prosecuted, 
and  two  questions  are  presented  as  causes  for 
reversal  The  first  question  is  one  of  vari- 
ance, claimed  to  exist  ttetween  the  note  de- 
scribed in  the  declaration  and  that  offered 
in  evidence,  which  question  is  sought  to  be 
raised  by  appellant's  objection  under  the  gen- 
eral issue.  The  second  defense  sought  to  be 
set  up  was  an  alleged  agreement,  by  wblcta 
the  note  was  not  to  be  paid  according  to  its 
terms,  but  its  payment  was  made  by  such 
agreement  dependent  upon  a  sale  of  certain 
property  by  the  makers  of  the  note.  To  this 
proof  objection  was  sustained.  This  was  no 
more  than  an  offer  to  prove  a  parol  agree- 
ment inconsistent  with  the  note.  A  note  can- 
not be  contradicted  or  varied  by  a  previous 
or  contemporaneous  verbal  agreement,  and  it 
was  not  error  to  exclude  such  proof.  Mag^ 
v.  Hutchinson,  2  GUm.  266;  Harlow  v.  Bos- 
well,  15  m.  66.  The  note  was  a  negotiable 
Instrument  indorsed  in  the  usual  course  of 
business,  for  a  valuable  consideration,  be- 
fore maturity,  without  notice  of  defense  to 
the  assignee.  The  question  of  variance  arises 
by  reason  of  an  exceedingly  inartificial  and 
maladroit  description  of  the  note  in  the  decla- 
ration. Rejecting  all  surplusage,  it  Is  plead- 
ed: "For  tiiat  whereas,  the  said  defendants, 
heretofore,  to  wit,  on  the  28th  day  of  March, 
In  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-three,  at  Chicago,  to  wit 
In  the  county  afbresaid,  made  their  certain 
note  in  writing,  bearing  date  the  day  and 
year  aforesaid,  and  then  and  there  delivered 
the  said  note  to  Peter  Gow,  by  which  said 
note  the  defendants  promised  to  pay  to  the 
order  of  Peter  Gow,  ninety  days  after  date, 
$1,900,  at  1208  Tacoma  BnUdlng,  with  inter- 
est at  seven  per  cent  per  annum,  for  value 
received,"  and  averring  the  Indorsement  to 
plaintiffs,  etc.  The  only  variance  in  the  de- 
scription is  that  the  note  is  not  described  as 
being  i)ayable  with  interest  after  maturity. 


The  objection  made  to  the  note  was  on  the 
gro.und  of  variance,  but,  as  appears  from  the 
record,  no  variance  was  pointed  out  or  sug- 
gested specifically,  which  must  be  done  to 
raise  the  question.  In  Richelieu  Hotel  Go. 
▼.  l£ilitary  Encampment  Ca,  140  IlL  248,  29 
N.  E.  1044,  it  was  said  (page  259,  140  IlL, 
and  page  1044,  29  N.  E.):  "Under  our  pres- 
ent practice,  if  a  party  wishes  to  insist  upon 
a  variance  between  the  allegation  and  proof, 
be  must  point  out  the  variance  specifically; 
if  for  no  other  purpose,  for  that  of  enabling 
tile  opposite  party  to  so  amend  his  pleading 
as  to  mal:e  it  conform  to  the  evidence  offered; 
and  thus  avoid  defeat  upon  a  point  In  no 
way  involving  the  merits  of  the  controversy." 
In  RaUway  Go.  ▼.  Ward,  185  lU.  511,  26  N.  E. 
620,  it  was  said  (page  616,  136  111.,  and  page 
620,  26  N.  E.):  "It  was  incumbent  upon  the 
defendant  to  indicate  and  point  out  in  what 
the  variance  consisted,  so  as  to  enable  the 
court  to  pass  upon  the  question  intelligently, 
and  also  to  enable  the  plaintiff  to  so  amend 
her  pleading  as  to  make  It  conform  to  the 
evidence,  and  thus  avoid  defeat  upon  a  point 
In  no  way  Involving  the  merits  of  her  claim." 
In  Society  v.  Fletsam,  97  HL  474,  it  was  said 
(page  480):  "No  variance  between  the  proof 
and  the  declaration  In  this  respect  was  called 
to  the  attention  of  the  circuit  court  when  the 
instrument  sued  on  was  offered  in  evidence. 
A  general  objection  was  taken  that  there  was 
a  variance.  That  Is  not  sufficient  The  party 
objecting  should  have  pointed  nut  wherein 
the  variance  existed."  No  special  variance 
is  shown  by  the  record  to  have  been  pointed 
out  on  this  objection,  and  there  was  no  error 
in  admitting  the  note  in  evidence.  The  Judg- 
ment Is  affirmed.    .Tudgmeut  affirmed. 


(160  111.  386) 
CHICAGO,  B.  &  Q.  B.  CO,  v.  LBVX.i 
(Supreme  Court  of  Illinois.     Nov.  1,  1896.) 

SkQUOBNOE — iNSTBrCTIONB — CkjMPABATIVC  NEOU- 

esNOE— BuRDBN  or  Proof. 

1.  In  an  action  to  recover  for  personal  in- 
juries, an  instruction  wliich  does  not  restrict  the 
right  of  recovery  to  the  particular  acts  of  neg- 
ligence charged  in  the  declaration  is  erroneous. 

2.  It  IB  not  reversible  error  to  instmct  on 
the  obsolete  doctrine  of  comparative  negligence. 
PliiUipa,  J.,  dissenting. 

3.  In  an  action  for  personal  injuries,  plain- 
tiff must  prove  by  a  preponderance  of  the  evi- 
dence that  he  was  in  the  exercise  of  ordinary 
care. 

Appeal  from  appellate  court.  First  district 
Action  by  Ck>leman  Levy  against  the  C3ii- 
cago,  Burlingrton  &  Qulncy  Railroad  Com- 
pany. A  Judgment  for  plaintiff  was  affirm- 
ed by  the  appellate  court  (57  111.  App.  365), 
and  defendant  appeals.    Reversed. 

Chester  M.  Dawes  and  Frank  O.  Lowden, 
for  appellant  Case,  Hogan  &  C^se,  for 
api>ellee. 


1  Rehearing  denied  March  13,  1806. 
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'  PHILLIPS,  J.  This  was  an  action  on  the 
case,  brought  by  appellee  against  appellant, 
for  Injuries  alleged  to  have  been  received  by 
him  In  August,  1891,  at  Morgan  street  cross- 
ing, In  Chicago,  by  appellant's  train  coming 
in  collision  with  his  buggy  and  throwing 
him  out,  resulting  in  his  being  injnred.  The 
first  count  of  the  declaration  charges  negli- 
gence in  failing  to  ring  a  bell  or  sound  a 
whistle  as  required  by  statute,  and  the  sec- 
ond count  charges  negligence  by  reason  of 
the  gateman  failing  to  lower  the  gates.  A 
Jury  in  the  superior  court  returned  a  ver- 
dict of  $4,600,  on  which  Judgment  was  ren- 
dered, and  on  appeal  that  Judgment  was 
affirmed  by  the  appellate  coart  for  the  First 
district  There  was  a  conflict  in  the  evi- 
dence as  to  whether  a  collision  occurred  be- 
tween appellant's  train  and  appellee's  bug- 
gy, and  as  to  the  manner  in  which  appellee 
was  injured,  and  It  is  only  necessary  for  us 
to  consider  the  instructions  as  given  and 
refused. 

The  trial  court  gave  to  the  Jury,  at  the  re- 
quest of  the  plaintlfF  below,  the  following 
instruction,  numbered  5:  "Ton  are  instruct- 
ed that,  although  you  believe  from  the  evi- 
dence that  the  negligence  of  the  plaintiff 
contributed  to  the  injury,  that  will  not  bar 
a  recovery  In  this  case,  provided  you  further 
believe  from  the  evidence  that  the  plaintiff 
used  and  exercised  ordinary  care  and  cau- 
tion, and  that  the  defendant  was  guilty  of 
negligence  contributing  to  the  Injury,  and  of 
such  degree  that,  when  compared  with  the 
negligence  of  the  plaintiff,  the  negligence 
of  the  defendant  was  gross,  and  the  negli- 
gence of  the  plaintiff,  when  compared  with 
that  of  the  defendant,  was  slight."  This  in- 
struction was  erroneous.  It  states  that  if 
the  defendant  was  guilty  of  negligence  con- 
tributing to  the  Injury,  etc.,  then  the  plain- 
tiff may  recover.  There  are  two  counts  in 
the  declaration,— one  charging  a  failure  to 
ring  a  boll  or  sound  a  whistle,  etc.,  by  reason 
of  which  plaintiff  was  struck  by  the  train, 
and  the  other  charging  neglect  of  the  gate- 
man  to  lower  and  close  the  gates  at  the 
crossing,  by  reason  of  which  plaintiff  was 
struck.  No  recovery  could  have  been  had, 
except  on  the  negligence  charged  in  the 
declaration.  In  Manufg  Oo.  v.  Ballou,  71 
III.  417,  it  appears  that  an  instruction  had 
been  given  at  the  instance  of  the  plaintiff 
which  did  not  restrict  the  right  of  recovery 
to  such  defects  as  had  been  particularly  al- 
leged. The  court  say  (page  419):  "There 
was  evidence  given  of  several  defects  in  the 
machinery  not  alleged  in  the  declaration, 
and  the  Instructions  should  have  confined 
the  right  of  recovery  to  the  defect  specified 
in  the  declaration.  It  is  insisted  that  the 
error  is  obviated  by  other  instructions  for 
the  plaintiff  which  predicate  the  right  of  re- 
covery on  the  deceased's  having  been  killed 
by  the  defendant's  negligence,  in  manner 
and  form  as  alleged  in  the  declaration.  But, 
after  having  been  instructed  that  the  plain- 


tiff might  recover  If  the  accident  was  caos- 
ed  by  any  defect  In  the  machinery,  the  Jniy 
would  not  feel  called  upon  to  search  through 
the  various  counts  of  the  declaration  to  find 
out  what  particular  defects  were  therein 
complained  of  That  would  be  unimportant, 
if  there  could  be  a  recovery  on  account  of 
any  defect  Nor  does  defendant's  instruc- 
tion restricting  the  right  of  recovery  to  the 
causes  of  action  alleged  in  the  declaration 
cure  the  error."  In  Railroad  Co.  v.  Mock,  72 
111.  141,  this  court  held  (page  144):  "The 
second  and  fifth  instructions  were,  further, 
too  broad,  In  allowing  a  recovery  for  negli- 
gence in  general  respects,  without  limita- 
tion to  the  particulars  of  negligence  speci- 
fied In  the  declaration."  Under  the  instruc- 
tion as  given,  any  negligence  of  defendant 
such  as  the  willful  and  unnecessary  sound- 
ing of  a  whistle,  or  permitting  the  escape 
of  steam,  whereby  plaintiff's  injury  might 
have  occurred,  would  have  authorized  a  re- 
covery. The  fact  that  such  instruction  tend- 
ed to  mislead  the  Jury  is  evidenced  by  cer- 
tain remarks  of  counsel  for  plaintiff  In  argu- 
ment which  are  assigned  aa  error  here,  by 
which  It  was  intimated  to  the  Jury  that 
even  though  plaintiff's  buggy  was  not 
struck,  a  recovery  should  be  had  for  fright- 
ening his  horse  and  throwing  him  out  The 
Instruction  also  states  the  rule  (formerly 
existing)  of  comparative  negligence,  which 
has  been  held  to  be  no  longer  the  law  of 
this  state.  City  of  Lanark  v.  Dougherty, 
153  lU.  163,  38  N.  E.  892;  Coal  Co.  v.  Kelly, 
156  111.  9,  40  N.  E.  93&  That  part  of  the 
instruction  is,  by  a  majority  of  this  court, 
held  (adversely  to  the  views  of  the  writer 
of  this  opinion)  not  to  be  reversible  error. 

Fourteen  instructions  were  asked  by  de- 
fendant below,  of  which  two  only  were 
given.  Error  is  assigned  in  the  refusal  of 
the  trial  court  to  give  certain  of  these  In- 
structions. The  eighth  instruction  asked  by 
defendant  was,  in  substance,  that  the  plain- 
tiff must  prove  his  case  as  set  ont  In  the 
declaration,  and  must  prove,  by  a  prepon- 
derance of  the  evidence,  that  the  plaintiff 
was  in  the  exercise  of  ordinary  care  and 
prudence.  The  instruction  should  have  been 
given.  It  stated  a  correct  proposition  of 
law.  In  Kepperly  y.  Bamsden,  83  III.  354, 
this  court  said  (page  357):  "Before  any 
recovery  can  be  had.  It  is  Incumbent  on 
plaintiff  to  show  she  had  herself  been  In  the 
observance  of  due  care  for  her  personal 
safety.  That  being  the  law,  the  court  ought 
to  have  given  the  third  instruction  asked  by 
the  defendant  which  declares  the  burden 
of  proving  that  fact  was  upon  her.  Other 
instructions  given  state  the  proposition  she 
was  bound  to  observe  due  or  ordinary  care, 
but  none  of  them  declare,  as  the  law  Is,  the 
burden  of  proving  that  fact  Is  on  the  plain- 
tiff." A  full  citation  of  the  authorities  on 
this  question  is  to  be  found  In  Steel  Co.  v. 
Martin,  115  111.  358,  3  N.  B.  466. 

Other  errors  are  assigned.  In  giving  and 
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refusing  Instnictlons,,  which  It  Is  unneces- 
saty  to  discuss  In  this  opinion.  For  the  er- 
rors Indicated  the  Judgments  of  the  appel- 
late court  for  the  First  district,  and  of  the 
superior  court  of  Cook  county,  are  each  re- 
versed, and  the  cause  remanded.  Reversed 
and  remanded. 


(180  111.  382) 

SANITARY   DISTRICT  OF   CHICAGO  t. 

LOITGHRAN  et  al.> 

(Supreme  Court  of  Illinois.     Jan.  20,  1896.) 

Eminent  Domain  —  Mineral  Lanub  —  Valub  — 
Mbasdkb  of  Com  pens  atiok — Evidekob. 

1.  Where,  in  proceedings  to  condemn  a  right 
of  wa7  across  land,  the  evidence  shows  that  part 
of  the  land  is  underlaid  with  merchantable 
limestone,  the  extent  to  which  that  fact  would 
tend  to  increase  its  market  value  is  for  the  jury. 

2.  Where  a  witness  has  fixed  the  value  of 
the  land  at  so  much  an  acre,  he  may  give  an  es- 
timate of  the  profits  from  the  nse  of  the  land  for 
quarrying  stone  to  show  the  grotmds  on  which 
he  based  his  opinion,  but  his  answers  go  only 
to  the  credibility  and  weight  of  his  evidence. 

3.  Evidence  that  the  highway  commission- 
ers had  given  defendant  landowner  permission 
to  lay  and  maintain  a  switch  track  across  a  pub- 
lic highway  located  on  the  sonth  line  of  his  land 
is  incompetent,  because  such  giant  was  a  mere 
license,  and  not  a  right  appurtenant  to  the  land. 

4.  Defendant  may  prove,  without  a  cross 
petition,  such  facilities  for  ingress  to  and  egress 
from  the  land  sought  to  be  taken  as  affect  its 
valu^  though  the^  are  over  other  laud. 

o.  Defendant  is  entitled  to  the  fair  cash  mar- 
ket value  of  the  land  at  the  time  proceedings 
were  begun  to  condemn  it,  though  such  value,  in 
part,  was  owing  to  the  projection  of  the  work 
for  which  it  was  sought  to  be  taken. 

Appeal  from  circuit  conrt.  Will  county; 
Dorrance  Dlbell,  Judge. 

Proceedings  by  the  Sanitary  District  of  Chi- 
cago against  Michael  F.  Loughran  and  others 
to  condemn  real  estate  for  a  right  of  way. 
From  a  judgment  on  the  verdict  awarding 
comitensatlon  to  defendants,  petitioner  ap- 
peals.    Affirmed. 

George  E.  Dawson  and  Haley  &  O'DonneU, 
for  appellant  Hill,  Haven  &  Hill,  for  appd- 
lees. 

WELKIN,  J.  This  appeal  Is  prosecuted  from 
a  judgment  of  the  circuit  court  of  Will  coun- 
ty c(mdemning  real  estate  of  appellee  for  the 
right  of  way  of  appellant.  The  lands,  all  of 
which  were  sought  to  be  taken,  are  described 
In  the  petition  as  tracts  38,  39,  42,  43,  and 
48;  in  all,  133.37  acres.  No  cross  claim  was 
made  for  damages  to  other  lands.  The  only 
question,  therefore,  before  the  court  and  jury 
on  the  trial,  was  the  value  of  the  several 
tracts  of  land.  The  petitioner  having  ottered 
In  evidence  certain  maps  showing  the  con- 
templated work  in  that  vicinity,  the  jury  were 
taken  upon  the  premises  for  the  purpose  of 
examining  the  same,  after  which  the  testi- 
mony of  witnesses  on  either  side  was  heard. 
By  their  verdict  the  jury  found  and  awarded 
the  just  compensation  to  be  paid  to  defendant 
by  petitioner  for  each  of  the  five  tracts,  sep- 

1  Behearing  denied  March  13,  189& 


arately,  the  aggregate  amount  bdng  130,337. 
The  testimony  of  witnesses  for  the  respective 
parties  as  to  the  value  of  the  lands  diCFers 
more  widely  than  Is  usual  even  In  cases  of 
this  kind.  This  results.  In  part,  at  least, 
from  the  fact  that  they  base  their  estimates 
upon  entirely  different  uses  to  which  the  land 
may  be  appropriated.  Those  In  behalf  of  pe- 
titioner estimate  it  as  grazing  or  farm  lands, 
giving  it  as  their  opinion  that  it  Is  valuable 
for  no  other  purpose,  and  they  flx  its  value 
at  about  $100  per  acre.  On  the  other  hand, 
respondents'  witnesses  are  of  the  opinion  that 
there  are  underlying  it  large  quantities  of 
merchantable  limestone,  and  value  it,  accord- 
ingly, at  from  $500  t9  $1,000  per  acre.  It  will 
be  seen,  from  the  number  of  acres  Involved, 
and  the  whole  amount  of  compensation  al- 
lowed, that  the  jury  estimated  the  entire  body 
at  about  $250  per  acre.  If  it  were  true,  as 
contended  by  appellant,  that  no  part  of  the 
land  is  valuable  for  quarry  purposes,  the  ver- 
dict would  be  contrary  to  all  the  evidence, 
and  therefore  not  sustainable,  even  though 
the  jury  viewed  the  premises.  Railroad  Co. 
V.  Schneider,  127  111.  144,  20  N.  B.  41.  It  to 
not,  however,  contended,  as  It  could  not  be 
with  candor,  that  the  evidence  does  not  tend 
to  prove  that  at  least  portions  of  it  will,  when 
developed,  be  valuable  for  the  underlying 
stone.  How  much  of  It  would  prove  so  was 
necessarily  a  matter  of  opinion,  based  upon  a 
single  test  pit,  and  an  examination  of  the  sur- 
face by  witnesses  of  experience  In  the  stone 
business  In  that  locality,  no  quarries  having 
yet  been  developed.  Manifestly,  the  valuation 
was  fixed  by  the  verdict  on  the  basis  that 
some  of  It  was  underlaid  with  merchantable 
limestone.  The  extent  to  which  that  fact 
would  tend  to  increase  its  market  value  was 
a  question  to  be  determined  by  the  jury  from 
all  the  conflicting  evidence  in  the  case,  to- 
gether with  their  personal  examination  of  the 
premises.  In  such  case  this  court  will  not 
disturb  the  verdict,  although  It  might,  as  an 
original  proposition,  have  reached  a  dlfTerent 
conclusion.  Railroad  Co.  v.  Johnson,  159  111. 
434,  42  M.  E.  871,  and  cases  there  cited. 

It  to  not  denied  that  the  owner  was  entitled 
to  receive  the  highest  price  for  which  the 
land  could  be  sold  for  any  purpose,  nor  that. 
If  it  has  a  special  value  by  reason  of  Its  be- 
ing stone-producing  land,  the  owner  to  entl< 
tied  to  compensation  according  to  its  value  aa 
such.  It  to  said,  however,  that  the  court  be- 
low admitted  Incompetent  evidence  at  the  In- 
stance of  re8X)ondent,  over  objection  of  peti- 
tioner, to  Its  prejudice.  Thto  alleged  error, 
as  to  several  of  the  witnesses,  to  illustrated 
In  the  argument  by  the  testimony  of  A  M. 
Keltle,  Introduced  by  the  defendant  After 
giving  his  experience  In  qtiarrying  and  hand- 
ling stone  In  and  about  the  city  of  Joiiet  he 
Stated  that  he  had  examined  this  land  and 
the  test  pit  made  upon  It  and  was  of.  the  opin- 
ion that  limestone  could  be  profitably  quar- 
ried therefrom.  On  that  basto,  he  estimated 
it  to  be  worth  $900  per  acre.    He  was  then 
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asked:  "Q.  From  your  experience,  from  your 
knowledge  of  the  quarry  buslneaa,  from  your 
eizperience  In  quarrying  and  shipping  stone, 
will  the  land  where  the  Loughran  test  pit  Is 
located  be  a  profitable  Investment  to  the  pur- 
chaser at  $900  per  acre?  A.  Yes,  sir.  Q. 
Btove  you  figured  out  what  this  land  would 
be  worth  for  rubble  stone?  A.  Yes,  sir.  Q. 
Will  you  please  give  us  your  figures?  A.  It 
would  be  worth  $1,732.32  per  acre.  I  figured 
it  at  sixteen  feet  deep,  and  twenty-five  cents 
per  cord  for  rubble.  I  take  fifteen  cents  a 
cord  off  for  stripping,  leaving  ten  cents  a  cord. 
I  think  it  is  a  very  low  estimate.  We  usual- 
ly get  forty  cents  a  cord  royalty.  By  "roy- 
alty' I  mean,  any  person  that  leases  a  stone 
quarry  leases  It  at  so  much  per  cord  for  roy- 
alty, and  then  they  have  the  profit  over  and 
above  twenty-five  cents.  If  you  find  stone 
such  as  Is  found  bi  quarries,  it  would  increase 
the  value  of  the  land.  Q.  To  what  extent? 
A.  If  you  got  two  cents  a  foot  for  the  stone. 
It  would  be  worth  $871.20  Just  for  one  layer, 
—for  one  thickness  of  stone,  or  three  inches 
in  thickness,  in  an  acre  of  land.  That  is 
what  we  get  for  one  ledge."  It  is  insisted 
that  by  permitting  this  mode  of  examination 
the  defendant  was  allowed  to  prove  the  value 
of  his  land  by  showing  profits  which  could 
probably  be  realized  by  operating  quarries 
upon  it  The  correctness  of  the  rule  quoted 
by  counsel  from  volume  6,  p.  56S,  of  the 
American  &  English  Encyclopedia  of  Law,  is 
not  questioned.  It  Is  as  follows:  "Where 
property  is  taken  for  public  purposes,  the 
measure  of  compensation  to  be  paid  to  the 
owner  Is  its  market  value.  •  •  •  Where 
the  land  taken  contains  minerals,  the  meas- 
ure is  the  same  that  would  be  given  for  the 
land  with  minerals  in  it;  but  any  Inquiry  as 
to  the  profits,  or  the  price  or  value  of  the  min- 
erals, if  the  minerals  themselves  had  been 
taken  out,  will  not  be  permitted."  The  same 
doctrine  has  been  announced  by  this  court  in 
Railway  Co.  v.  Walsh,  106  111.  253,  where  it  is 
said  (page  255):  "There  can  be  no  plainer 
proposition  than  the  cash  value  of  the  prop- 
erty condemned  was  the  sum  appellee  was 
entitled  to  recover  as  damages.  All  legiti- 
mate evidence  tending  to  establish  that  sum 
was  proper,  and  all  evidence  that  tended  to 
enhance  the  damages  above  or  reduce  them 
below  that  sum  was  illegitimate  and  Improp- 
er. The  Inquiry  should  have  been  confined 
to  the  market  value  of  the  property,  and  all 
evidence  of  the  amount  of  business  that  was 
or  could  be  done  In  It,  or  the  probable  profits 
arising  therefrom,  was  Improper,  and  should 
have  been  rejected.  The  purposes  for  which 
it  was  used  and  designed,  its  location  and  ad- 
vantages as  to  situation,  were  proper  matters 
of  consideration  by  the  Jury;  but  the  profits 
of  the  business  of  the  past,  and  conjectural 
profits  for  the  future,  were  too  speculative 
and  uncertain  upon  which  to  ascertain  the 
market  or  cash  value  of  the  property."  The 
evidence  referred  to  was  the  sale  of  liquor  In 
a  saloon  each  day,  and  the  profits  accruing 


from  the  same,  and  It  was  said:  "Such  sales 
depend  so  largely  upon  varying  circumstan- 
ces that  the  damages  are  ptirely  si)eculative." 
Whatever  may  be  said  as  to  the  form  of  the 
questions  here  objected  to,  we  do  not  under- 
stand that  their  object  was  to  prove  the  mar- 
ket value  of  the  land  by  merely  showing 
profits  which  could  be  realized  from  It.  The 
witness  had  already  given  his  opinion  as  to 
the  purposes  for  which  the  land  could  lie 
profitably  used,  and  fixed  its  value  at  so 
much  per  acre.  The  questions  following  did 
no  more  than  to  call  upon  the  witness  for  the 
grounds  upon  which  he  based  his  opinion, 
and,  for  that  purpose,  were  proper.  His  tes- 
timony as  to  profits  and  royalty  went  only  to 
the  credibility  and  weight  of  his  evidence  as 
to  the  estimate  he  placed  upon  the  land.  It 
clearly  appears  from  his  testimony,  both  in 
chief  and  upon  the  cross-examination,  that  he 
did  not  fix  the  value,  $900  per  acre,  upon  his 
estimate  of  profits  or  royalty.  He  adhered 
to  the  opinion  that  the  fair  cash  value  was 
$800,  notwithstanding  his  estimate  of  profits 
or  royalty  which  could  be  realized  made  It 
worth  many  times  that  sum.  It  Is  also  mani- 
fest, from  the  verdict  and  the  instructioiui 
given  by  the  court,  that  the  Jury  did  not  make 
their  estimate  of  compensation  upon  any 
speculative  basis  as  to  profits. 

Defendant  offered  In  evidence  the  record  of 
a  proceeding  before  highway  commissioners, 
purporting  to  give  him  permission  to  lay  and 
maintain  a  switch  track  across  a  public  high- 
way located  on  the  south  line  of  his  land. 
This  testimony  was  objected  to,  but  the  objec- 
tion was  overruled.  We  think  It  should  have 
been  sustained,  as  the  testimony  was  Incom- 
petent. It  Is  not  claimed  that  a  switch  had 
been  actually  put  dowio,  but  it  seems  to  have 
been  the  theory  of  counsel  for  defendant  that 
the  permit  to  do  so  amounted  to  a  right  ap- 
purtenant to  the  land,  which  could  be  proparly 
considered  by  the  Jury  in  fixing  its  fair  cash 
value.  At  most,  the  authority  given  by  the 
commissioners  was  a  mere  license,  revocable 
at  their  pleasure.  We  know  of  no  law  giving 
such  officers  power  to  vest  an  Interest  In 
public  roads  for  private  purposes,  and  think 
no  such  authority  can  be  found.  While  we 
are  of  the  opinion  that  this  evidence  should 
have  been  excluded,  we  do  not  think  the  ad- 
mission of  it  was  such  prejudicial  error  as  to 
reverse  the  Judgment  below.  That  fact,  so 
far  as  we  are  able  to  discover  from  the  evi- 
dence, was  not  considered  by  any  of  the  wit- 
nesses as  adding  to  the  value  of  the  land. 
The  Jury  were  Instructed  repeatedly,  at  the 
Instance  of  both  parties,  that  the  compensa- 
tion to  which  the  defendant  was  entitled 
was  "the  fair  cash  market  value  of  the  land 
sought  to  be  taken,"  and  no  mention  what- 
ever is  made  of  rights  or  appurtenances  per- 
taining thweto.  It  caimot  be  fairly  Inferred 
that  the  amount  of  compensation  fixed  by 
the  Jury  was  affected  In  the  slightest  degree 
by  this  objectionable  proof. 

Defendant  was  allowed  to  testify,  over  ob- 
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JecUob,  that  he  had  a  railroad  switch  con- 
aecting  his  land  with  the  Ohlcago  &  Alton 
Birltch,  extending  south  through  the  prairie, 
etc.;  that  It  was  put  In  by  the  railroad  com- 
pany, and  paid  for  by  him,— stating  the 
amount  which  he  imld.  It  Is  contended  that 
this  was  error,  as  counsel  say,  for  the  reason, 
prindpaUy,  that  no  cross  petition  was  filed. 
It  seems  to  be  thought,  because  the  switch 
extended  across  land  not  described  in  the  peti- 
tion, evidence  of  its  being  there  could  only  be 
introduced  upon  a  cross  claim  for  damages  to 
adjacent  or  contiguous  land.  This,  we  think. 
Is  a  misapprehension.  While  it  is  true  that  a 
cross  petition  is  necessary  where  the  defend- 
ant seeks  to  recover  damages  to  other  lands, 
he  has  the  undoubted  right,  in  the  absence  of 
such  a  petition,  to  prove  the  situation,  and 
facilities  for  ingress  to  and  egress  from  the 
premises  sought  to  be  taken,  as  afCecting  Its 
value.  What  the  defendant  paid  for  putting 
in  the  switch  was  of  no  consequence.  It  was 
in  no  way  made  the  basis  of  an  estimate  of 
]ust  compensation.  The  court  instructed  the 
jury,  at  the  request  of  petitioner,  that,  if  the 
switch  was  extended  on  land  of  third  persons 
without  their  consent,  such  persons  would 
have  the  right  to  remove  the  same  at  any 
time.  But  there  is  nothing  la  the  case  to  in- 
dicate that  damages  were  claimed  or  allow- 
ed for  any  part  of  the  switch,  especially  not 
situated  on  the  land  in  question. 

It  is  finally  objected  that  the  trial  court 
erred  in  giving  this  instruction  on  behalf  of 
defendant:  "The  defendant  in  this  case  is 
entitled  to  the  fair  cash  market  value  on  the 
29th  day  of  August,  A.  D.  1894,  of  the  prop- 
erty sought  to  be  taken,  regardless  of  the 
causes  that  gave  It  value  at  that  time.  If 
the  Jury  believe  from  the  evidence  in  the  case, 
including  their  own  view,  that  the  value  of 
said  property  on  that  day  was  owing,  In 
whole  or  in  part,  to  the  projection  of  the  work 
upon  the  drainage  canal,  still  the  owner  is 
entitled  to  the  fair  cash  market  value  of  the 
property  as  it  then  stood."  That  the  first 
part  of  this  charge  announces  a  correct  rule 
of  law  Is  not  denied,  but  the  latter  port  of  it 
Is  tliought  to  be  in  coitflict  with  the  case  of 
Commissioners  v.  Dnnlevy,  91  IlL  49,  where 
it  is  held  that.  In  estimating  the  Just  oompen- 
satlon  to  be  paid  for  land  condemned  for  park 
purposes,  the  Jury  should  not  consider  "the 
possible  increase  of  value  thereafter  by  rea- 
son of  the  prospective  park  improvements  in 
that  vicinity."  This  inatmction  in  no  way 
conflicts  with  what  is  there  held.  Here  the 
Jury  were  confined  to  the  present  value  ot  the 
pr(^)erty.  They  were  not  authorized  to  con- 
sider a  possible  increase  in  value  on  account 
of  prospective  improvements.  If,  by  reason 
of  the  fact  that  the  drainage  canal  was  to  be 
constructed  and  work  done  thereon,  the  land 
was,  at  the  date  of  filing  the  petition,  more 
valuable  than  it  otherwise  would  have  been, 
certainly  these  facts  would  not  deprive  the 
owner  of  the  right  to  recover  the  then  market 
value  of  his  property;  otherwise  he  would  not 


receive  Jnst  compensation  for  his  land.  Ben- 
efits derived  by  the  owner  of  land  from  a 
public  improvement  may  be  ofCset  against 
damages  for  land  not  taken,  but  never  against 
compensation  for  that  which  is  taken.  The 
latter  part  of  this  instruction  practically  re- 
peats what  is  said  In  the  first  sentence;  that 
Is  to  say,  the  defendant  was  entitled  to  the 
fair  cash  value,  etc.,  "regardless  of  the  causes 
that  gave  it  value  at  that  time."  We  find  no 
reversible  error  in  this  record,  and  the  Judg- 
ment of  the  circuit  court  wUl  be  affirmed. 
Judgment  affirmed. 


VOGBL  V.  DUNN. 
(Supreme  Court  of  Illinois.     Nov.  1,  1895.) 

Appeal  from  superior  court.  Cook  county;  Bap- 
ton  Payne,  Jndge. 

Action  by  William  Dunn  against  Frank  B. 
YogeL  There  was  a  judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

Dupee,  Judah,  Wiliaid  &  Wolf,  for  appel- 
lant.    Olson,  Frazier  &  Bantle,  for  appellee. 

PBB  CUBIAM.  The  questions  involved  m 
this  case  are  the  same  as  those  decided  in  the 
case  of  Vogel  v.  Pekoe,  157  111.  339,  42  N.  K. 
386.  The  decision  in  this  case  mnst  follow  that 
in  the  Pekoe  Case.  The  judgment  is  aceording- 
ly  afiirmed.    Judgment  affirmed. 


(ie»  ni.  2S4) 
NELSON  V.  DAVIDSON.i 

(Supreme  Court  of  Illinois.     Nov.  1,  1895.) 
A.DVBBSB  PossKssiON— Color  o»  Titi<b. 

1.  Possession,  by  a  grantee  in  a  deed  pur- 
porting on  its  face  to  convey  a  good  title,  and 
taken  in  good  faith,  adverse  to  a  tenant  in  re- 
mainder for  seven  years,  conpled  with  the  pay- 
ment 01  taxes  for  such  period,  bars  the  estate 
in  remainder,  notwithstanding  the  existence  of 
an  outstanding  estate  for  life.  Ehioe  v.  Buck- 
ley, 94  111.  458,  followed.  Mettler  v.  Miller.  22 
N.  E.  529,  1^  111.  630;  Rohn  v.  Harris,  H  N. 
B.  587,  130  lU.  525;  and  Miller  v.  Pence,  23  N. 
E.  1080,  132  111.  149,— distinguished. 

2.  A  deed  pminrting,  on  its  face,  to  con- 
vey the  title  of  land  to  the  grantee,  taken  in 
good  faith,  constitutes  color  oftitle. 

Appeal  from  circuit  court,  Marshall  eonn- 
ty;  Thomas  M.  Shaw,  Jndge. 

Ejectment  by  Mary  J.  Nelson  against 
Adam  Davidson.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Effle  Henderson,  for  appellant  WInslow 
Evans,  for  appellee. 

BAILEY,  J.  This  was  an  action  of  eject- 
ment, brought  by  Mary  J.  Nelson  against 
Adam  Davidson,  to  recover  lot  3,  of  the  N. 
%  of  the  N.  B.  ii  of  section  28,  township  12 
N.,  of  range  8  B.  of  the  4th  P.  M.,  in  Mar- 
shall county.  The  defendant  pleaded  not 
guilty,  and,  the  case  being  submitted  to  the 
court  for  trial  without  a  Jury,  the  court 
found  the  defendant  not  guilty,  and  render- 
ed Judgment  against  the  plalntllT  for  costs. 
From  that  Judgment  the  plaintiff  has  ap- 
pealed to  this  court 

1  Rehearing  denied  March  13.  1888. 
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The  80-acre  tract  of  Und,  of  which  lot  3 
forma  a  part,  was,  with  other  lands,  enter- 
ed and  purchased  from  the  United"  States  by 
Joseph  Thompson,  but  before  a  patent  was 
issued  to  him  he  d,led,  leaving,  among  other 
heirs  at  law,  Margaret  Thompson,  the  moth- 
er of  Mary  J.  Nelson,  the  plaintiff  in  this 
case.  In  a  partition  proceeding  subsequent- 
ly had,  the  80-acre  tract,  with  other  lands, 
was  partitioned,  and  set  off  in  severalty  to 
Margaret  Thompson  (then  Margaret  Brown), 
she  having  Intermarried  with  John  Brown. 
After  becoming  seised  of  this  tract  as  heir 
of  Joseph  Thompson,  and  about  the  year 
1845,  Margaret  Brown  died,  leaving,  surviv- 
ing, her  husband,  John  Brown,  and  Mary  J. 
Nelson,  her  only  child  and  heir  at  law.  It 
seems  that  the  parties  then  resided  in  Taze- 
well county,  and,  the  plaintiff  being  a  minor, 
the  county  court  of  Tazewell  county  ap- 
pointed John  Brown  her  guardian.  While 
they  were  residing  In  that '  county,  In  the 
year  1852,  John  Brown,  as  guardian  for 
Mary  J.  Nelson,  filed  a  petition  in  the  cir- 
cuit court  of  Marshall  county,  praying  for 
an  order  and  decree  of  that  court  authoriz- 
ing and  directing  him  to  make  sale  of  the 
title  and  interest  of  Mary  J.  Nelson  in  ail 
of  the  N.  B.  quarter  of  section  26,  township 
12,  etc.,  and  In  that  proceeding  a  guardian 
ad  litem  was  appointed  for  the  minor,  and 
the  cause  was  referred  to  a  master  in  chan- 
cery, and  on  the  final  hearing  a  decree  was 
entered  authorizing  and  directing  the  sale 
of  the  premises  described  in  the  petition,  in 
pursuance  of  the  prayer  thereof.  This  order 
or  decree  was  entered  at  the  October  term 
of  1852,  and,  on  the  25th  day  of  November 
following,  John  Brown,  as  the  guardian  of 
Mary  J.  Nelson,  conveyed  to  Thomas  Keller 
and  Justin  L.  Minei  the  N.  B.  quarter  of 
section  26,  in  township  12,  above  mention- 
ed. This  deed  recited  the  filing  of  the  peti- 
tion by  John  Brown,  as  guardian  for  Mary 
J.  Nelson,  for  the  sale  of  the  premises  de- 
scribed; also,  the  order  or  decree  of  the 
court  authorizing  and  directing  him  to  sell 
the  premises  as  such  guardian;  the  adver- 
tising of  the  premises  for  sale  by  posting 
written  notices  in  three  of  the  most  public 
places,  etc.,  for  20  days  prior  to  the  sale, 
and  that  Keller  and  Miner  were  the  highest 
bidders;  that  they  bid  $300  for  the  tract; 
and  that  it  was  thereupon  struck  off  to 
them.  The  deed  was  duly  acknowledged 
by  John  Brown,  as  guardian  for  Mary  J. 
Nelson,  and  recorded  December  25,  1852. 
By  a  deed,  dated  November  1, 1854,  Thomas 
Keller  and  wife  conveyed  to  Justin  L.  Miner 
the  north  half  of  the  quarter  section  above 
described,  and  by  warranty  deed,  dated  Feb- 
ruary 27,  1867,  Justin  L.  Miner  conveyed  the 
same  tract  to  Catharine  Mannock.  Subse- 
qumtly,  Catharine  Mannock,  who,  through 
divorce  proceedings,  had  resumed  the  name 
of  Miner,  her  first  husband's  name,  died  seis- 
ed of  the  80-acre  tract  above  mentioned,  and 
In  partition  proceedings,  instituted  by  her 


heirs  at  the  January  term,  18T0,  of  the  cir- 
cuit court  of  Marshall  county,  the  80-acre 
tract  was  divided  into  lots  1,  2  and  3,— lot  1 
being  partitioned  and  set  off  to  Justin  L. 
Miner  and  Minnie  Hull,  lot  2  to  Catharine 
Beebe,  and  lot  8  to  Sophronla  Miner,  Cath- 
arine Miner,  and  Margaret  Miner.  By  a 
quitclaim  deed,  dated  January  30,  1882,  Car- 
rie S.  Wayne  (who  Is  shown  by  the  evi- 
dence to  be  the  same  person  to  whom  lot  3 
was  partitioned  under  the  name  of  Cathar- 
ine Miner)  and  G.  W.  Wayne,  her  husband, 
Maggie  Sampson  (shown  by  the  evidence  to 
be  the  same  person  to  whom  lot  3  was  set 
off  under  the  name  of  Margaret  M.  Miner) 
and  Alfred  Sampson,  her  husband,  and 
Mary  0.  Sampson  (being  shown  by  the  evi- 
dence to  be  the  same  person  to  whom  lot 
3  was  partitioned  under  the  name  of  Soph- 
ronla Miner)  and  Charles  C.  Sampson,  her 
husband,  conveyed  lot  3  to  Adam  Davidson, 
the  defendant  The  evidence  shows  that 
Adam  Davidson  went  into  possession  of  lot 
3  Immediately  after  the  execution  of  the 
deed  thereof  to  him,  and  that  he  continued 
In  possession  of  the  premises,  and  claimed 
to  own  them,  under  that  deed,  up  to  April 
26,  1893,  the  date  of  the  commencement  of 
this  suit,— being  over  seven  years,— and  that 
during  all  that  time  he  paid  the  taxes  as- 
sessed against  the  lot.  It  seems  to  be  con- 
ceded that  John  Brown,  upon  the  death  of 
his  wife,  in  1845,  became  tenant  for  life  of 
the  land  in  question  by  curtesy  consummate. 
John  Brown  died  November  21,  1802. 

It  is  claimed  by  the  plaintiff  that  the  pro- 
ceedings in  the  circuit  court  of  Marshall 
county  by  the  guardian  of  Mary  J.  Nelson, 
and  the  deed  executed  by  her  guardian  in 
pursuance  of  the  decree  rendered  in  those 
proceedings,  were  void  for  the  reason— First, 
that  the  proceeding's  were  not  in  the  county 
where  the  ward  resided;  and,  second,  be- 
cause there  was  no  approval  or  confirmation 
of  the  deed.  On  the  part  of  the  defendant 
It  Is  claimed  that,  even  if  that  be  so,  the 
deed  from  Carrie  8.  Wayne  and  others  to 
the  defendant  constituted  claim  and  color 
of  tlUe  made  In  good  faith,  and  that,  by 
reason  of  seven  years'  possession  and  pay- 
ment of  taxes,  the  defendant,  under  the  pro- 
visions of  section  6  of  the  statute  of  limi- 
tations, acquired  a  title  to  the  land  para- 
mount to  that  of  the  plaintiff.  The  ques- 
tions raised  by  this  latter  contention  con- 
stitute the  only  matters  which  it  will  be 
necessary  for  us  to  consider  in  this  case. 

The  position  assumed  by  the  plaintiff  Is 
that,  as  John  Brown  was  entitled  to  a  life 
estate  In  the  land  as  tenant  by  the  curtesy, 
the  statute  of  limitations  could  commence 
to  run,  as  against  her  title,  only  upon  the 
death  of  the  life  tenant.  It  should  be  no- 
ticed that,  even  if  the  guardian's  deed  exe- 
cuted by  John  Brown  is  to  be  regarded  as 
void  for  the  reasons  above  stated,  the  chain 
of  conveyances  shown'  by  the  evidence  is 
Btiffldent  to  establish  the  fact  that  the  de- 
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fleodant  entered  into  and  holds  possession 
of  the  land,  claiming  to  be  seised  of  the  title 
formerly  vested  In  the  plaintifC.  His  title 
and  possession  were  not  in  privity  with  the 
life  tenant,  bnt  claiming,  as  be  did,  throngh 
the  gnardlan's  deed  and  mesne  conveyances, 
the  title  which  he  claims  is  that  of  the  ten- 
ant in  remainder  herself.  The  question  pre- 
sented, then,  is  whether  possession  by  the 
defendant  adverse  to  the  tenant  in  remain- 
der,  for  seven  years,  coupled  with  the  pay- 
ment of  taxes  for  that  period,  is  sufficient  to 
bar  the  estate  in  remainder,  notwithstanding 
the  existence  of  an  outstanding  estate  for 
life.  The  case  would  seem  to  fall  within  the 
mle  laid  down  in  Enos  v.  Buckley,  91  IlL 
458.  That  was  a  anlt  in  ejectment,  brought 
by  Agnes  D.  Enos  and  Zlmrl  Enos,  her  hus- 
band, against  Buckley,  to  recover  lands  de- 
scribed in  the  declaration.  The  defendant's 
title  was— First,  a  tax  deed,  which,  by  rea- 
son of  a  defect  in  its  description  of  the 
land  conveyed,  was  void  for  uncertainty; 
and,  second,  a  deed  from  the  grantee  In  the 
tax  deed,  with  proper  description,'  to  one 
Bracken,  the  latter  being  set  up  as  color  of 
title.  It  appeared  that  possession  was  taken 
and  held  by  Bracken  under  the  latter  deed 
for  more  than  seven  years.  This  was  held 
to  establish  a  good  title  in  Bracken,  and  the 
defendant,  who  deralgned  title  from  Brack- 
en, was  held  to  have  established  a  good  title 
In  UmseU.  It  appeared  in  that  case  that 
the  title  to  the  lands  then  in  controversy  was 
vested  in  Mrs.  Enos  prior  to  1846,  when  she 
married  Zimrl  Enos,  and  that  the  husband 
thereby  became  seised  of  a  life  estate  in  the 
premises,  and,  consequently,  that  the  wife 
had  only  an  estate  in  remainder;  and  it  was 
urged  that  the  statute  of  limitations  could 
not  run  against  Mrs.  Enos  because  she  had 
no  Immediate  right  of  action  for  a  possession 
of  the  land.  The  court,  after  discussing  the 
case  of  GUstner  v.  Walrod,  83  111.  171,  and 
dlstlngnishlng  it  from  the  case  then  nnder 
consideration,  held  that  the  estate  in  remain- 
der of  the  wife,  as  well  as  the  po8ses8oi7 
life  estate  of  the  husband,  was  barred.  In 
reaching  that  conclusion  the  court  said  (page 
463):  "The  present  case  involves  a  dKferent 
section, — section  6,  of  seven  years'  payment 
of  taxes  with  color  of  title  and  possession. 
To  prevent  the  acquirement  of  the  bar  un- 
der this  last  section,  it  was  only  necessary 
to  pay  the  taxes.  The  outstanding  estate  in 
the  husband  here  formed  no  impediment  to 
the  i>ayment  of  taxes  any  time  after  the  act 
of  1861.  The  taxes  should  have  been  kept 
paid,  not  on  any  one's  particular  interest  In 
the  land,  but  on  the  whole  land.  As  be- 
tween the  owner  of  the  life  estate  and  the 
reversioner.  It  te  undoubtedly  the  duty  of  the 
former  to  pay  the  taxes;  bnt  the  statute  re- 
quires the  payment  of  the  taxes  on  the  en- 
tire interest  in  the  land,  no  matter  how  it 
may  be  divided  and  owned,  and,  if  they  be 
not  kept  paid,  the  whole  estate  in  the  land 
may  become  barred,  aa  against  the  owners. 


nnder  the  statute.  If,  by  reason  of  the  kas- 
band's  estate  in  the  land,  the  wife  might 
not  have  been  able  to  derive  from  It  the 
means  to  pay  the  taxes,  she  might  other- 
wise, under  and  in  consequence  of  the  mar- 
ried woman's  act  of  1861,  have  become  pos- 
sessed of  such  means,  and  which  she  would 
not  except  for  that  act"  It  will  be  noticed 
that,  in  the  present  case,  the  owner  of  the 
estate  in  remainder  was  laboring  under  no 
disability,  and  no  question  can  arise  as  to 
her  ability  to  acquire  the  means  to  pay  the 
tax  on  the  land,  and  thus  intermpt  the  run- 
ning of  the  statute  of  limitations.  The  rule 
laid  down  la  Enos  v.  Buckley,  siq>ra,  would 
thei^fore.  seem  to  apply,  and  nnder  it  her 
title. must  be  held  to  be  barred. 

In  the  present  case  the  deed  to  the  defend- 
ant was  offered  In  evidence,  not  only  as 
tending  to  prove  title,  but  as  color  of  title. 
There  can  be  no  doubt  that  it  was  sufficient 
to  show  color  of  title.  It  purported,  on  its 
face,  to  convey  the  title  of  the.  land  to  the 
defendant,  and  that  was  sufficient  to  make 
It  constitute  claim  and  color  of  title.  An  in- 
stmment  of  writing,  to  be  effectual  as  color 
of  title,  must  purport  on  its  face  to  convey 
the  title.  It  must  apparently  transfer  title 
to  the '  grantee;  not  that  the  title,  when 
traced  back  to  its  source,  should  prove  to  be 
an  apparently  legal,  and  valid  title,  bnt  the 
Instrument  under  which  the  claimant  holds 
and  upon  which  be  relies  must  profess  to 
convey  title  to  the  grantee.  Dickenson  v. 
Breeden,  30  111.  279;  HoUoway  v.  Clark.  27 
111.  483;  Woodward  v.  Blanchard,  16  HL  424; 
Fagan  v.  Rosier,  68  111.  84;  Dawley  v.  Van 
Court,  21  ni.  460;  Watts  v.  Parker,  27  111. 
224;  Hlnkley  v.  Greene,  S2  lU.  223.  Where 
the  deed  purports,  on  its  face,  to  convey 
title,  it  will  be  sufficient  to  show  claim  and 
color  of  title  made  in  good  faith,  unless 
bad  faith  Is  expressly  shown.  And  there  is 
nothing  in  this  case  tending  to  charge  de- 
fendant with  bad  faith  or  fraud  on  his  part 
in  relation  to  the  claim  and  color  of  title  set 
up. 

But  is  claimed  that  the  rule  laid  down  in 
Enos  V.  Buckley,  supra,  is  inconsistent  with 
the  doctrine  held  In  other  and  more  recent 
cases.  We  have  examined  all  the  decisions 
having  any  bearing  on  the  question  to  which 
our  attention  has  been  called,  and  find  that 
all  are  clearly  distinguishable  from  Enos  v. 
Buckley.  In  Mettler  v.  MlUer,  129  111.  630, 
22  N.  E.  529,  a  life  tenant  conveyed  to  a 
third  person  by  a  deed  pniporting  to  pass 
an  absolute  estate,  and  it  was  held  that  pos- 
session by  the  tenant  for  life  cannot  be  ad- 
verse to  the-  remainder-man  or  reversioner, 
and  that  the  possession  of  his  grantee  could 
not,  during  the  continuance  of  the  life  es- 
tate, be  adverse  to  the  remainder-man  or 
reversioner,  so  as  to  set  the  statute  of  limita- 
tions running  against  the  latter.  In  that 
ease  Enos  v.  Buckley  and  other  similar  ca8< 
es  were  expressly  referred  to  and  held  to  be 
^  not  in  point.   In  the  present  case  the  def  ^d- 
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ant  did  not  bold  nnder  or  In  privity  with 
the  life  tenant,  but  adversely  to  the  tenant 
in  remainder.  In  Miller  ▼.  Pence,  132  HI. 
14&,  23  M.  E.  1030,  It  was  held  that  one  en- 
tering into  the  posBesaion  of  land  under  color 
of  title  acquired  in  grood  faith,  by  means  of 
a  tax  deed,  and  continuing  such  possession 
for  seven  years,  paying  all  taxes  legally  as- 
sessed thereon,  will  establish  a  good  title 
to  the  land  as  against  the  prior  owner  rest- 
ing under  no  disability,  but  not  as  against 
a  merely  inchoate  right  of  dower.  Tills  was 
upon  the  principle  that,  the  right  of  dower 
being  only  inchoate  during  the  lifetime  of 
the  husband,  the  wife  is  under  no  duty  to 
pay  taxes  on  the  land,  or  any  part  of  it,  for 
the  protection  of  her  inchoate  right.  In 
Bohn  V.  Harris,  130  HL  625,  22  N.  B.  S87, 
the  possession  which  was  sought  to  be  set 
np  by  way  of  limitation  was  taken  and  held 
under  a  conveyance  from  the  life  tenant, 
and  it  was  held  that  the  title  of  the  rever- 
sioner was  not  barred. 

Some  other  cases  are  referred  to,  but  in 
none  of  them  do  we  find  a  state  of  facts  sim- 
ilar to  those  appearing  in  Enos  v.  Buckley, 
supra,  or  to  the  facts  appearing  here.  We 
are  disposed  to  hold,  therefore,  that  the  case 
must  be  governed  by  the  mie  established 
in  Bnos  v.  Buckley,  and,  under  the  doctrine 
of  that  case,  it  must  t>e  held  that  the  defend- 
ant had  acquired  title  by  limitation,  as 
against  the  plaintlflr,  prlw  to  the  commence- 
ment of  this  suit  The  Judgment  of  the  cir- 
cuit court  will  therefore  be  affirmed.  Judg- 
ment affirmed. 


NBIiSON  V.  DAVIDSON.t 
(Supreme  Oonrt  of  Illinois.     Nov.  1,  1885.) 

Appeal  from  drcnit  court,  Harshall  county;  T. 
M.  Shaw,  Judge. 

Bjectment  by  Mary  J.  Nelson  against  John  B. 
Davidson.  From  a  jndgment  for  defendant, 
plaintiff  appeals.     Affinned. 

Effle  Henderson,  for  appdlant  Whudow 
Evans,  for  appellee. 

FEB  CtTBIAM.  The  questions  of  fact  and 
law  in  this  case  are  controlied  by  what  is  said 
in  the  opinion  in  Nelson  v.  Davidson,  160  111. 
254,  43  N.  E.  361.  The  Judgment  is  affirmed. 
Judgment  affirmed. 


NELSON  V.  BIDDELUt 
(Supreme  Coort  of  Illinois.     Nov.  1,  1885.) 

Appeal  from  circuit  court,  Marshall  ooonty; 
T.  ti.  Shaw,  Judge. 

Action  of  ejectment  by  Mary  Jane  Nelson 
against  W.  D.  Biddell.  From  a  judgment  for 
defendant,  plaintiff  appeals.     Affirmed. 

Bffie  Henderson,  for  appellant  Winsiow 
Evans,  for  api>ellee. 

FEB  CTTBIAM.  This  case  Is  snbstantiany 
like  Nelson  v.  Davidson,  160  111.  254,  43  N.  B. 
361,  and  is  jcovemed  by  the  decision  made  in 
that  case.  The  judgment  is  affirmed.  Judg- 
ment affirmed. 

'»  Bchearlag  denied  March  13,  1880. 


(UO  III.  9) 
ILLINOIS  CENT.  E.  CO.  V.  MOOEB.* 

(Supreme  Court  of  Illinois.     Oct  11,  1886.) 

Advsbss  FossBSSioN— Kiobt  or   Wat  ov  Baut 
BOAD — Land  Outsidb  or  Fbncb. 

1.  Where  a  railroad  company,  in  1851,  was 
granted  a  right  of  way  200  feet  wide  through 
certain  land  owned  by  the  state,  bnt,  after  tbe 
construction  of  its  road,  fenced  only  50  feet  on 
each  side  of  its  track,  and  subsequent  grantees 
of  the  state,  by  conveyance  without  reservation, 
claimed  and  occupied  all  the  land  outside  the  rail- 
road fences  for  more  than  20  years,  such  occu- 
pancy barred  the  easement  and  light  of  entry  or 
the  railroad  company  thereon. 

2.  The  adverse  possession  of  an  occupant 
would  not  be  affected  by  the  fact  that  during  a 
put  of  the  time,  he  was  not  taxed  for  as  much 
Land  as  he  actually  occupied  and  claimed. 

Error  to  circuit  court.  Ogle  county;  James 
Shaw,  Judge. 

Action  of  trespass  qnare  dausum  fregit  l>y 
Amos  F.  Moore  against  the  Illinois  Central 
Bailroad  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

William  Barge,  for  plaintiff  in  error.  J.  C 
Seyster  and  Frank  E.  Beed,  for  defendant  in 
error. 

BAKEB,  J.  This  is  trespass  quare  dausum 
fregit  brought  November  4, 1883,  by  Amos  F. 
Moore,  against  the  Illinc^  Central  Bailtoad 
CcMnpany.  Four  pleas— the  general  Issae,  Ub- 
emm  tenementum,  five  years'  limitation,  and 
twenty  years'  limitation— were  filed  to  the  one 
count  in  the  declaration.  A  new  assignment 
of  the  tre8i>as8  was  made,  and  the  locus  in 
quo  as  therein  described  Is  sufficiently  desig- 
nated, for  the  purposes  of  this  decision,  by  in- 
dicating it  as  a  strip  of  land  60  feet  wide  on 
the  easteriy  side  of  and  along  and  adjoining 
the  easterly  line  of  fence  along  the  line  of  the 
tracks  of  the  Illinois  Central  Bailroad  Com- 
pany, through  the  N.  E.  %  of  the  S.  W.  %  of 
section  34,  township  23  N.,  range  8  B.  of  the 
4tb  P.  M.,  In  Ogle  connty,  BL  By  agreement 
of  parties  it  was  ordered  tliat  the  pleas  al- 
ready filed  stand  to  the  new  assignment,  and 
that  all  replications  proper  to  said  pleas,  or 
any  of  them,  and  rejoinders  thereto,  should 
be  regarded  as  filed.  A  Jury  was  waived,  and 
the  Issues  tried  before  the  court  The  court 
found  the  defendant  guilty,  and  assessed  the 
damages  at  five  dollars,  and,  after  overruling 
a.  motion  for  a  new  trial,  rendered  Judgment 
on  the  findings,  and  this  appeal  was  then 
taken. 

In  1851  the  titie  to  the  said  N.  E.  ^  of  the  a 
W.  ^  of  section  34  was  in  the  state  of  Illinois. 
The  charter  of  the  Illinois  Central  Bailroad 
Company  was  approved  February  10,  1851, 
and  in  the  third  section  thereof  it  was  provid- 
ed: "The  said  corporation  ahaU  have  right 
of  way  upon,  and  may  a^ropriate  to  its  sole 
use  and  control,  for  the  purpoees  contemplated 
herein,  land  not  exceeding  two  hundred  feet 
in  width  through  its  entire  length."  And  also 
provided:    "All   such   lands    *.  *    *    belong- 

1  Behearing  denied  March  10^  188& 
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tug  to  the  state  are  hereby  granted  to  said  cor- 
poration tat  said  pnrpoaes."  In  section  14  of 
the  act  It  was  provided:  "Said  corporation 
BhaU,  within  a  reasonable  time  after  said  road 
and  branches  shall  have  been  located,  cause  to 
be  made  a  map  and  profile  thereof,  and  of  the 
land  taken  and  obtained  for  the  nse  of  snch 
road  and  branches,  and  file  the  same  in  the  of- 
fice of  the  secretary  of  state,  and  also  like 
maps  of  the  nmrts  thereof  located  In  the  dif- 
ferent counties  through  which  the  same  may 
pass,  and  cause  the  same  to  be  recorded  In  the 
office  for  recording  deeds  In  the  county  in 
which  said  parts  of  said  road  shall  lie."  And 
provided  in  section  15  as  follows:  "For  the 
purposes  of  securing  the  construction  of  said 
road  and  branches,  the  right  of  way  and  all 
the  lands  which  may  be  selected  along  the 
lines  of  said  road  and  branches  within  thla 
states  under  the  grant  made  by  the  govern- 
ment of  the  United  States  to  the  state  of 
Illinois  by  virtue  of  an  act  granting  the  right 
of  way,  and  making  a  grant  of  land  to  the 
states  of  Illinois,  Mississippi  and  Alabama  in 
aid  of  the  coDStmctlon  of  a  railroad  from 
Chicago  to  Mobile,  passed  September  20. 1860, 
and  also  the  right  of  way,  etc.,  *  •  •  also 
the  right  of  way  over  and  through  lands 
owned  by  the  state,  are  hereby  ceded  and 
granted  to  said  corporation  for  the  only  and 
sole  purpose  of  surveying,  locating,  construct- 
ing, completing,  altering,  maintaining  and 
operating  said  road  and  branches  as  In  tills 
act  provided.  •  •  •  The  said  governor  of 
the  state  of  UIIdoIs  sliall,  in  his  official  ca- 
pacity, and  in  behalf  of  the  state  of  Ulinois, 
and  under  the  great  seal  thereof,  execute  and 
deliver  to  said  company  a  deed,  in  fee  slmide. 
of  all  said  lands,  etc.,  said  right  of  way,"  etc. 
The  railroad  company  located  its  road  and 
selected  its  right  of  way  through  said  N.  B. 
\i  of  the  S.  W.  ^  of  section  34  and  oonstroct- 
ed  its  railroad  thereon,  aud  on  December  8, 
1862,  filed  and  recorded  in  the  prot)er  offices 
a  map  and  profile  of  its  location  and  right  of 
way,  but  it  seems  that  the  plat  filed  by  the 
company  purports  to  take  a  strip  200  "chains" 
wide,  and  not  a  strip  200  "feet"  wide. 

Counsel  for  plaintiff  in  error  contends  that 
making  and  filing  the  map  and  profile  con- 
stituted a  taking  and  appropriatioo  of  a  Mrip 
of  land  200  feet  wide,  under  the  provisions  of 
the  ctiarter;  that  computation  demonstrates 
that  the  ,land  '  taken  for  the  right  of  way 
through  the  tract  of  40  acres  Is  200  feet  wide; 
tliat  the  word  "cliains"  on  the  map  Is  repug- 
nant, and  defeats  the  intention,  and  stiould  be 
disregarded,  and  considered  as  "feet,"  which 
would  sustain  the  Intention;  and  that  what 
was  done  by  the  railroad  company  gave  it 
actual,  peaceable,  ezdnsive,  and  open  posses- 
sion of  a  piece  of  land  for  right  of  way  200 
feet  wide,  which  included  the  strip  50  feet 
wide  now  in  dispute.  Defendant  in  error,  on 
the  other  hand.  Insists  that  the  railroad  com- 
pany never  became  the  owner  of  the  strip  tn 
controversy,  and  that  the  same  never  became 
OS  was  a  sajrt  ot  its  tlgbt «(  way.   About  1853 


the  railroad  company  constructed  fences 
aiong  its  right  of  way  through  said  N.  E.  ^ 
of  the  S.  W.  %  of  section  34,  on  each  side  of 
its  railroad  track,  and  these  fences  were  pla- 
ced 50  feet  from  the  center  of  the  track,  and 
were  maintained  in  the  same  places  until  in 
the  latter  part  of  October,  1803,  when  the 
fence  gang  of  the  railroad  company  entered 
upon  the  strip  of  ground  here  Involved  and 
commenced  the  construction  of  a  fence  100 
feet  east  from  the  center  of  the  railroad  track, 
and  their  acts  In  so  doing  constituted  the 
grievance  for  which  this  suit  was  brought 
On  December  7,  1854,  the  governor  of  the 
state  of  IlllnoiB,  under  and  by  virtue  of  the 
provisions  of  an  act  of  the  iegislatuTe  approv- 
ed March  4, 1843,  fissued  letters  patent  to  one 
Isaac  Loose,  purporting  to  convey  to  him  the 
entire  tract,  containing  40  acres,  without  res- 
«Tation  or  exception.  On  June  14,  1866,  said 
Loose  entered  into  a  written  contract  with  de- 
fendant in  error  to  convey  to  him  said  40 
acres  of  land  by  deed  with  full  covenants  of 
warranty,  upon  his  making  certain  paymoits 
of  money  at  certain  designated  times.  On 
April  13, 1860,  said  Loose  and  wife  made  snch 
deed  to  d^endant  in  error,  purporting  to  con- 
vey the  entire  tract,  without  reservation  or 
exception,  and  said  deed  was  duly  filed  for 
record  on  May  17,  1868.  Defendant  in  error 
took  possession  of  the  land  in  1866,  under  his 
contract  of  purcliase,  and  ever  since  that  time 
has  been  in  the  actual  possession  of,  and  has 
continuously  occupied,  farmed,  and  cultivated, 
the  whole  of  said  40-acre  tract  that  lies  out- 
side of  the  part  fenced  by  the  railroad  com- 
pany. During  all  that  time  the  part  of  the 
land  that  lies  on  the  easterly  side  of  the  rail- 
road fence  has  been  fenced  and  connected 
with  another  tract  of  land  upon  which  has 
stood  the  dwelling  house  in  which  he  has  re- 
sided. From  the  year  1867  down  to  the  time 
of  the  trial  he  paid  all  taxes  levied  and  as- 
sessed on  the  land,  it  being  assessed  as  40 
acres  from  the  year  1867  to  the  year  1876,  in- 
clusive, and  as  33.35  acres  since  1876.  His 
right  to  the  posseBsion  of  the  locus  in  quo  was 
never  Invaded,  cliallenged,  or  questioned  by 
any  one  up  to  the  time  of  the  acts  complained 
of  in  this  suit  He  testifies  that,  at  the  time 
he  purchased  the  lahd,  part  of  it  was  inclosed 
by  fences  that  stood  about  50  feet  on  each  side 
from  the  center  of  the  railroad  track,  and  ex- 
tended along  eacdi  side  of  the  track  through 
the  40,  and  that  he  at  that  time  believed  in 
good  faith,  and  has  so  continued  to  believe  up 
to  the  present  time,  that  he  owned  all  of  the  40 
acres  of  land  that  was  not  Included  within  the 
old  right  of  way  fence  of  the  Central  Road, 
and  has,  during  all  that  time,  claimed  to  own 
It 

We  will  assume,  for  the  purposes  of  the  case, 
that  the  effect  of  the  grant  from  the  state, 
the  flHng  of  the  map  and  proffie,  and  the 
acts  of  plaintiff  in  error  in  oonstrucUng  Its 
road,  waa  to  Inveat  It  with  both  constructive 
and  actual  possession  of  a  right  of  way 
200.  feet  In  width  through  said  N.  B.  ^ 
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Of  the  S.  W.  %  of  section  34.  As  we  undep- 
stand  tbe  case,  it  Is  Immaterial,  In  Its  decision, 
-whether  it  be  regarded  that  the  railroad  com- 
pany became  seised  of  the  fee-simple  title  to 
the  right  of  way  200  feet  wide,  or  be  regarded 
that  the  act  of  the  legislature  conveyed  on 
easement  only.  When  the  railroad  company, 
In  or  about  the  year  1853,  built  fences  along 
its  right  of  way,  and  on  each  side  of  its  rail- 
road traclc,  through  the  40  acres  of  land,  it 
fenced  in  only  50  feet  on  each  side  of  the  cen- 
ter line  of  its  track.  From  the  evidence  there 
is  and  can  be  no  doubt  but  that  the  defendant 
in  error,  for  a  period  of  some  27  years,  extend- 
ing from  1866  to  1893,  was  in  actual,  open,  ex- 
clusive, and  adverse  possession  of  the  prem- 
ises outside  of  and  adjoining  the  fence  on  the 
east  Bide  of  the  railway,  under  a  claim  of 
ownership.  SYom  the  time  his  actual  and  ex- 
clusive possession  under  claim  of  ownership 
commenced,  of  course  the  possession  of  the 
railroad  company,  whether  actual  or  construct- 
ive, came  to  an  end.  It  is  impossible  that 
two  persons  or  corporations  should  each  be  in 
the  actual,  exclusive,  and  hostile  possession  of 
one  and  the  same  premises  at  one  and  the 
same  time,  and  when  there  is  an  actual  pos- 
session and  occupancy  by  one,  there  is  no 
place  or  room  for  a  constructive  and  hostile 
possession  by  another. 

A  continuous  possession  of  20  years  under 
claim  of  ownership,  and  hostile  to  all  the 
world,  is  a  complete  bar  to  all  rights  of  entry 
tbat  are  not  within  the  saving  clauses  of  the 
statute,  and  it  makes  no  difference  whether 
such  light  of  entry  is  based  on  a  fee-simple 
title  to  the  land  or  on  an  easement,  provided, 
only,  the  actual  possession  of  the  land  is  hos- 
tile to  such  title  or  easement  The  general 
rule  is  that  easements  acquired  by  deed  are 
not  lost  by  nonnser,  where  there  is  no  ad- 
verse possession  to  bar  the  right.  Knecken 
V.  Voltz,  110  111.  264.  But  a  complete  non- 
user  of  an  easement  for  20  years,  with  pos- 
session in  another  that  is  inconsistent  with 
OK  adverse  to  the  right  of  such  easement, 
will  bar  the  easement  City  of  Peoria  v. 
Johnston,  66  HI.  45;  Village  of  Winnetka  v. 
Prouty,  107  111.  218;  Railroad  Co  v.  Hough- 
ton, 126  la  233,  18  N.  B.  301;  ViUage  of 
Auburn  v.  Goodwin,  128  lU.  67,  21  N.  B.  212. 
The  doctrine  Is  that,  while  mere  nonuaer  of 
all  or  a  part  of  a  railroad  location  m:  right 
of  way  does  not  defeat  or  Impair  the  right, 
yet  the  adjoining  landowner  or  the  owner  of 
the  fee  may  obtain  title  or  regain  title  by 
an  adverse  use  and  occupancy  for  the  requi- 
site statutory  period,  where  the  conduct  of 
the  railroad  company  has  been  such  as  to 
indicate  its  intention  to  abandon  the  whole 
or  a  part  of  the  location  or  right  of  way. 
Pierce,  R.  R.  260;  2  Wood,  Ry.  Law,  {  240; 
N«Mrton  T.  RaUway  Co.,  9  Ch.  Div.  623;  Id. 
(Ct  App.)  13  Ch.  Div.  268.  Railroad  Co.  v. 
Houghton,  126  lU.  283, 18  N.  B.  301,  and  RaO- 
road  Co.  v.  O'Connor,  164  111.  550,  39  N.  E. 
668,  are  decisions  of  this  court  to  the  same 
effect    The  doctrine  of  those  cases  Is  that 


the  right  of  possession  that  a  railroad  cacai- 
pany  has  in  its  right  of  way,  whether  by  fee- 
simple  title  or  as  an  easement  is  exclusive, 
and  that  this  is  so,  as  to  such  easement  on 
account  of  the  peculiar  character  of  the  ease- 
ment; and  that  where  the  grantor  of  the 
railroad  company,  or  his  assigns,  has  subse- 
quent possession  of  all  or  a  part  of  such 
right  of  way  for  20  years  or  more,  by  fencing 
and  cultivating  it  along  with  the  rest  of  his 
land,  and  during  which  time  it  id  not  includ- 
ed within  the  fences  at  the  railroad  com- 
pany, the  claim  of  right  of  way  wlU  be  bar- 
red by  limitation.  We  regard  these  two 
cases  last  cited  as  conclusive  of  this.  The 
rule  in  this  state,  furthermore,  is  that,  where 
the  bar  of  the  statute  of  limitations  has  be- 
come absolute,  and  the  party  entitled  to  its 
benefit  Is  in  possession  under  it,  it  is  there- 
after as  available  for  attacking  as  for  de- 
fensive purposes.  McDuffee  v.  Sinnott,  119 
IlL  449,  10  N.  B.  385. 

In  our  opinion  the  case  of  Clarke  V.  Dou- 
gan,  12  Pa.  St  87,  does  not  militate  against 
the  conclusion  we  have  reached.  In  that 
case  it  was  held  that  an  assessment  of  war- 
ranted land  for  a  disseising  settler  of  a  less 
quantity  than  is  called  for  by  the  warrant 
and  survey,  if  made  by  his  procurement  or 
even  with  his  iuiowledge  and  acquiescence, 
will  lose  to  him  his  cons  true  live  posseasion, 
by  detaching  It  from  the  landmarks  that  bad 
sustained  it  It  Is  true  that,  in  the  case  at 
bar,  the  defendant  in  error,  while  be  paid 
taxes  on  the  full  40  acres  for  the  first  10 
years,  was,  after  1876,  assessed  on  38.86 
acres  only.  The  fenced  right  of  way  of  the 
railroad  company  not  being  deducted,  he, 
during  said  10  years,  paid  taxes  on  more 
land  than  he  should  have  paid  on,  and  there- 
after paid  on  fewer  acres  than  he  should 
have  paid  on.  But  there  is  a  marked  and 
essential  difference  between  Clarke  v.  Don- 
gan  and  this  case  that  makes  It  an  authority 
not  applicable  here.  There  the  tract  of  land 
contained  300  acres  and  the  Improvements 
extended  to  only  30  acres,  and  were  con- 
fined to  one  side  of  the  tract  and  there  30 
acres  were  set  off  to  the  settler  by  the  claim- 
ant under  the  warrant  title,  such  claimant 
deeming  him  entitled  thereto  as  an  actual 
settler.  The  only  possession  the  settler  had 
to  the  remaining  270  acres  of  the  tract  was  a 
constructive  possession.  And  it  was  held 
that,  when  the  settler  represented  his  claim 
to  the  assessor  to  be  for  less  than  900  acres, 
he  deserted  the  lines  of  the  tract,  and,  hav- 
ing no  other  landmarks  to  give  shape  and 
feature  to  his  claim,  he  aband(Hied  his  con- 
structive possession  altogether.  Here,  on 
the  contrary,  the  possession  was  actual  in- 
stead of  constructive,  and  it  extended  to  the 
whole  of  the  40  acres  except  the  strip  100 
feet  wide,  through  the  tract  that  was  In- 
closed by  the  fences  of  the  railroad  com- 
pany, and  defendant  in  error's  fences,  and. 
actual  occupation  and  ctdtlvatlon  of  the  soU 
of  all  the  land  in  the  tract  that  Was  outald* 
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vf  ttie  railroad  f«nce8«.  weie  landmarks  am- 
jkly  sufficient  to  give  shape  and  feature  to 
bis  claim  and  posseaeion. 

Oar  conclusion  is,  that  the  20  years'  limita- 
tion law  tolls  the  right  of  plaintiff  In  error 
to  the  locus  in  quo,  and,  entertaining  that 
Tlew,  there  Is  no  occasion  for  considering  the 
matter  of  7  years'  possession  under  color  of 
title,  with  payment  of  taxes,  or  the  matter  of 
possession  by  actual  residence  for  7  succes- 
sive years  under  a  connected  title  deduclble 
of  record.  For  the  reasons  set  forth  herein, 
the  Judgment  of  the  circuit  court  is  affirmed. 
Judgment  affirmed. 


VOGEL  V.  FEBERTZ. 
(Supreme  Court  of  Illinois.     Nov.  1,  1895.) 

Appeal  from  superior  court.  Cook  county; 
John  Barton  Payne,  Judge. 

Assumpsit  by  C.  Febertz  against  Nelson  Mor- 
ris, Frank  E.  Vogel,  and  Edward  Morris. 
Judgment  for  plaintiff,  and  defendant  Vogel  ap- 
peals.    Affirmed. 

Dupee,  Judah,  Willard  &  Wolf,  for  appellant. 
Olson,  Frasier  &  Bantle,  for  appellee. 

PER  CURIAM.  The  qnestiona  in  this  case 
are  identical  with  those  considered  and  decided 
in  Vogel  v.  Pekoe,  157  III.  339,  42  N.  E.  386. 
For  the  reasons  stated  in  that  decision,  the  judg- 
ment in  this  case  will  be  affirmed.  Judgment 
affirmed. 


BARRETT  et  aL  t.  BODDIB. 
(Supreme  Court  of  lUinois.     Nov.  1,  188S.) 

Api>eal  from  appellate  conrt.  First  district. 

Action  Iv  Nidiolaa  V.  Boddie  against  Wil- 
Uam  H.  Barrett  and  others.  There  was  a 
judgment  for  plaintiff,  which  was  affirmed  by  the 
appellate  conrt  (37  111.  App.  226),  and  defend- 
ants appeal.     Affirmed. 

Charles  H.  Jackson  and  Hollett  &  Tinsman, 
for  appelUnts.  Woolfolk  &  Browning,  for  ap- 
pellee. 

PER  CURIAM.  The  parties  to  this  cause 
and  the  questions  Involved  are  the  same  as  in 
Barrett  v.  Boddie,  158  lU.  479,  42  N.  B.  143. 
The  reasoning  there  employed  is  applicable  here, 
and  mnst  control  the  decision  of  this  case,  and 
no  further  opinion  will  be  filed.  The  jndnnent 
of  the  appellate  conrt  will  be  affirmed.  Judg- 
ment affirmed. 


(UO  111.  tat) 

FISH  et  al.  T.  FARWBLL  et  aLi 

(Supreme  Conrt  of  Illinois.     Oct  11,  1895.) 

LiinT^TioN— RoNKiKO  OF  Statotb— Flbadino— 
Amendmknt — C0!ICHr8I0."?S  OP  ti*W— Demurrbr. 

1.  Where  replications  to  pleas  are  held  bad 
on  demnrrer,  it  is  not  error  to  not  carry  the  de- 
murrer liack,  and  sustain  it  to  the  pleas  also, 
even  though  such  pleas  are  bad.  when  a  demur- 
rer to  such  pleas  has  been  overruled. 

2.  A  plea  of  the  statute  of  limitations  is 
not  defective  because  it  alleges  that  the  cause 
of  action  accrued  to  plaintiffs,  "if  at  all,"  more 
than  a  certain  number  of  jears  before  suit 
brought.  ^ 

3.  In  an  acticn  against  several  persons  con- 


1  Rehearing  denied  March  13,  1896. 


stitntiug  a  firm,  a  defense  of  the  statute  of  lint- 
itations  in  favor  of  one  of  them  will  not  inure 
to  the  benefit  of  the  others. 

4.  In  an  action  against  several  persons  co» 
stituting  a  firm,  where  complainant,  after  serv- 
ing one  of  the  defendants  only,  amends  bis  dec- 
laration setting  up  new  causes  of  action  in  addi- 
tional counts,  and  has  the  other  defendants 
served,  the  defense  of  limitations  is  equally  avail- 
able to  the  defendants  not  served  and  to  the  one 
served,  as  to  such  new  causes  of  action.  54 
IlL  App.  457,  affirmed. 

6.  Averments,  in  amendments  to  a  declara- 
tion or  in  replications,  that  the  causes  of  action 
set  up  in  such  amendments  are  the  same  canses 
of  action  set  up  in  the  original  declaration:  or 
averments  in  special  pleas  that  the  causes  of  ac- 
tion set  up  in  amendments  are  different  from 
those  stated  in  the  original  declaration, — are 
averments  of  conclusions  of  law.  54  III.  App. 
457,  affirmed. 

6.  An  original  declaration  allej^  a  sale  and 
delivery  of  certain  cloaks  by  plaintiffs  to  de- 
fendants, and  a  refusal  by  defendants  to  par 
the  price.  Amendments,  in  separate  counts,  al- 
leged, in  substance,  that  the  parties  entered  into 
an  executory  contract  by  which  plaintiffs  agreed 
to  manufacture  and  sell,  and  defendants  to  se- 
lect from  samples,  order,  and  buy,  cloaks,  of 
the  cost  value  of  $125,000,  within  a  certain  pe- 
riod; and  that  plaintiffs  were  ready  and  willing 
to  make  and  deliver  such  cloaks,  but  defendants 
would  not  select,  order,  buy,  or  receive  them. 
field,  that  the  cause  of  action  set  up  in  the 
amendments  was  inconsistent  with  the  cause  al- 
leged in  the  original  declaration,  and  the  run- 
Ing  of  the  statute  of  limitations  was  not  stop- 
ped, as  to  the  former,  until  pleaded  in  sudi 
amendments. 

7.  Practice  Act,  f  23,  authorizes  the  allow- 
ance of  amendments  changing  the  form  of  ac- 
tion, and  in  any  matter,  either  of  form  or  of 
substance,  in  any  pleading  or  proceeding,  which 
may  enable  plaintiff  to  sustain  the  action  or  the 
claim  for  which  it  was  intended  to  be  brought, 
and  provides  that  the  adjudication  of  the  court 
allowing  an  amendment  shall  be  conclusive  evi- 
dence of  the  identity  of  the  action.  Held,  that 
such  statute  does  not  apply  to  amendments  set- 
ting up  new  causes  of  action, 

8.  Where  replications  to  ideas  of  limitations, 
pleaded  to  amendments  in  separate  counts,  allege 
that  the  causes  of  action  set  up  in  such  amend- 
ments are  the  same  as  that  alleged  in  the  orig- 
inal declaration,  demurrers  to  such  replications 
do  not  admit  thai  the  causes  of  action  are  tbe 
same. 

9.  Allegations,  in  amendments  to  an  orig- 
inal declaration,  that  the  causes  of  action  set 
up  therein  are  theidaims^for  which  plaintiffs  in- 
tended to  bring  the  snit,  do  not  avoid  the 
statute  of  llnJ{ations  as  to  such  causes  of  ac- 
tion, tf  they  are  in  fact  different  from  the  cause 
set  out  in  the  original  declaration  and  are  barred 
at  the  time  they  are  pleaded.  54  III.  App.  457, 
affirmed. 

10.  A  court  will  not  look  to  a  bill  of  partic- 
ulars to  deteimine  whether  or  not  the  causes  of 
action  set  out  in  the  original  declaration  are  the 
same  as  those  set  out  in  an  amendment  thereto. 

Appeal  from  appellate  conrt,  Fb^  district 
Action  bj  Joseph  Fish  and  Solomon  T.  Fish, 
co-partners  as  Joseph  Fish  &  Ck>.,  against 
John  v.  Farwell  and  others,  co-partners  as 
John  v.  Farwell  &  Co.  From  a  Judgment  of 
the  appellate  court  (54  111.  App.  467)  affirming 
a  Judgment  for  defendants,  plaintiSs  appeal. 
Affirmed. 

Moses,    Pam   &  Kennedy,   for  appellants. 
Tenney,  McConnell  &  Coffeen,  for  appellees. 

BAKER,  J.     On  September  29,  1888,  Jo- 
seph Fish  and  Solomon  T.  Fish,  oo-partneia 
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as  Joseph  Fish  &  Co.,  brooght  an  acUon  of 
assumpsit  against  John  V.  Farwell,  Charles 
B.  Farwell,  WUllam  D.  Farwell,  John  V. 
Farwell,  Jr^  John  K.  Harmon,  and  John  T. 
Chmnasero,  co-partners  as  John  V.  Farwell 
&  Co.  A  summons  was  that  day  Issued,  and 
on  October  3,  1888,  It  was  served  upon  John 
V.  Farwell,  Jr.,  and  was  returned  not  found 
as  to  the  other  defendants.  On  December  7, 
1888,  a  declaration  was  filed  which  contained 
the  common  counts  only,  and  on  July  8,  1889, 
John  V.  Farwell,  Jr.,  pleaded  thereto  the  gen- 
eral Issue,  and  no  further  proceedings  were 
had  In  the  cause  for  a  period  of  more  than 
two  years.  On  October  29,  1891,  the  plain- 
tiffs procured  leave  to  file  additional  counts 
within  ao  days  from  that  date,  and  on  the 
same  day  It  was  ordered,  on  motion  of  attor- 
neys for  defendants,  that  the  plaintiffs  file, 
within  20  days  from  said  October  29tb,  a  bill 
of  particulars  under  declaration  filed  by  them. 
On  November  27,  1891,  the  plaintiffs  filed  In 
the  court,  without  further  leave,  a  bill  of  par- 
ticulars, the  Items  In  which  amounted,  in  the 
aggregate,  to  $26,700,  and  on  January  30, 
1892,  they,  by  leave  of  court,  filed  two  addi- 
tional and  special  counts.  On  February  13, 
1892,  the  defendant  John  V.  Farwell,  Jr., 
pleaded  three  pleas  to  those  additional  counts, 
— L  e.  the  general  issue;  that  the  supposed 
causes  of  action  In  said  additional  counts 
mentioned,  and  each  of  them,  accrued  to  said 
plalntilTs,  if  at  all,  more  than  five  years  prior 
to  the  filing  of  said  additional  counts;  and 
that  the  said  supposed  causes  of  action  In 
said  additional  counts  mentioned  are,  and 
each  of  them  is,  a  separate  and  distinct  cause 
of  action  from  those  described  and  declared 
upon  in  the  original  declaration  herein,  and 
for  which  this  suit  was  originally  brought; 
and  that  said  causes  of  action,  and  each  of 
of  them,  In  said  additional  counts  mentioned, 
accrued  to  said  plaintiffs,  If  at  all,  more  than 
five  years  prior  to  the  filing  of  said  additional 
counts.  Thereafter,  on  February  20,  1892,  an 
alias  summons  Issued  to  the  defendants  John 
V.  Farwell,  Charles  B.  Farwell,  William  D. 
Farwell,  John  K.  Harmon,  and  John  T. 
Ohnmasero,  impleaded,  etc.,  and  service  was 
had  upon  John  V.  Farwell  on  March  1,  1892, 
upon  Charles  B.  Farwell  and  John  K.  Harmon 
on  March  7,  1892,  and  on  John  T.  Chmna- 
sero on  March  8,  1892.  Said  four  defendants, 
upon  whom  the  alias  smnmons  was  served, 
filed  five  pleas.  Of  these,  the  first  was  non 
assumpsit,  and  a  demurrer  was  sustained  to 
the  second,  and  It  is  unnecessary  to  further 
notice  them.  The  third  went  to  the  whole 
declaration,  and  it  pleaded  the  statute  of  lim- 
itations of  five  years  "prior  to  the  commence- 
ment of  this  suit  as  against  these  defoid- 
ants,"  and  the  fourth  and  fifth  pleas  went 
only  to  the  additional  counts,  and  were  pleas 
of  the  five  years  limitation  law,  and  were 
substantially  like  the  second  plea  of  John  V. 
Farwell,  Jr.  The  court  overruled  demurrers, 
general  and  special,  to  said  third,  fourth,  and 
fifth  pleas,  and  also  overruled  a  like  demur- 


rer to  the  second  plea  (first  Apedal  plea)  of 
John  y.  Farwell,  Jr.  The  plaintttfs  interpos- 
ed a  general  replication  and  three  special  rep- 
lications to  the  second  plea  of  John  V.  Far- 
well,  Jr.,  and  like  replications  to  his  third 
plea,  and  also  filed  a  gMieral  replication  to 
the  third  plea  of  John  V.  Farwell,  Charles  B. 
Farwell,  John  K.  Harmon,  and  John  T.  Gbam- 
asero,  and  four  replicationB  to  their  fourth 
and  fifth  pleaa  The  court  sustained  demur- 
rers to  the  special  replications  to  the  second 
and  third  pleas  of  John  V.  Farwell,  Jr.,  and 
also  sustained  demurrers  to  the  special  repli- 
cations to  the  fourth  and  fifth  pleas  of  John 
y.  Farwell,  Charles  B.  Farwell,  John  K.  Har- 
mon, and  John  T.  Chmnasero.  Thereupon  8 
Jury  was  waived  and  the  issues  of  fact  form- 
ed in  the  cause  were  submitted  to  the  court, 
and  the  court  found  said  issues  in  favor  of 
the  defendants,  and,  after  overruling  a  motion 
for  a  new  trial,  rendered  final  Judgment 
against  the  plaintiff^  for  costs.  That  Judg- 
ment was  affirmed  in  the  appellate  court,  and 
this  further  appeal  then  taken. 

There  are  several  Questions  in  the  record 
that  are  rather  collateral  in  their  nature  to 
the  main  Issues  between  the  i)arties,  and 
these  may  properly  be  first  got  out  of  the 
way.  As  we  understand  counsel  for  appel- 
lants, it  is  claimed  that,  even  if  their  special 
replications  to  the  pleas  should  be  conceded 
to  be  bad  on  demurrer,  yet  that,  since  the 
pleas  to  which  they  applied  were  also  bad,  it 
was  error  In  the  ^al  court  not  to  carry  the 
demurrer  back,  and  sustain  it  to  the  pleas. 
This  would  not,  under  the  circumstances  of 
this  case,  have  been  a  correct  practice.  The 
rule  is  that  the  court  will  not  carry  a  demur- 
rer to  replications  back  to  pleas  when  a  de- 
murrer to  such  pleas  has  already  been  over- 
ruled. The  party  pleading  over  waives  his 
demurrer  and  admits  the  sufficiency  of  the 
pleas.  Steams  v.  Cope,  109  m.  340.  We  do 
not  understand  the  case  of  Ft.  Dearborn 
Lodge  V.  Klein,  115  BL  177,  3  N.  B.  272,  to 
abrogate  this  role.  It  merely  holds  that  If, 
at  any  time  before  trial,  the  court  becomes 
satisfied  that  an  erroneous  ruling  has  been 
made  with  respect  to  the  sufficiency  of  a 
pleading,  it  has  power  to  set  aside  the  order 
made  in  regard  thereto,  and  correct  the  er^ 
ror.  But  here  it  is  manifest  that  the  conrt 
never  became  satisfied  an  erroneous  niling 
had  been  made  in  respect  to  the  pleas,  and 
therefore  there  was  no  occasion  for  exercising 
the  power  in  question.  And,  besides  this,  no 
application  was  made  by  appellants  to  the 
cotut  for  leave  to  withdraw  their  replication 
or  to  set  aside  the  order  overruling  the  demur- 
rers. It  is  not  the  practice  of  the  courts  to 
give  to  parties  that  which  they  do  not  ask. 

And,  In  connection  with  the  matter  Just 
considered,  it  is  urged  that  the  several  pleas 
of  the  statute  of  limitations  are  defective  in 
not  giving  color  to  the  subject-matter  of  said 
pleas,  and  that,  therefore,  they  are  not  pleas 
by  way  of  confession  and  avoidance.  The 
point  made  is  that  the  expression  "If  at  all" 


Digitized  by  LjOOQ IC 


m.) 


FISH  V.  FARWELL. 


Is  Tiaed  In  eadi  of  these  pleas,  and  that  the 
use  of  that  expression  prevents  the  state- 
ments in  the  pleas  from  being  admissions  that 
the  causes  of  action  accrued  to  the  plaintiffs. 
The  pleas  seem  to  be  In  accordance  with  the 
precedents.  In  3  Chit  PI.  *911,  the  form  of 
the  plea  actio  non  accrevlt  is  i^ven  thus: 
"That  the  said  several  supposed  causes  of  ac- 
tion In  the  said  declaration  mentioned  (if  any 
Boch  there  were  or  still  are)  did  not,  nor  did 
any  or  either  of  them,  accme,"  etc.  The 
words  "If  at  all"  do  not  traverse  the  cause  of 
action,  and  in  a  special  plea  that  which  Is  not 
traversed  Is  admitted. 

The  appellate  court  seemb  to  have  hdd  that 
the  salt  Is  Jointly  against  all  the  appellees, 
as  partners  in  trade;  that  there  Is  service 
on  all  of  them;  tha^  a  good  defense  made 
by  one  of  the  firm,  If  sot  merely  perscmal  to 
him,  bats  the  action  as  against  all  the  ap- 
{tellees;  and  that  the  rale  In  such  case  is 
that  judgment  must  go  against  all  served  or 
none.  We  agree  with  these  statements  as 
to  the  condition  of  the  record  and  as  to  the 
law.  We  are  unable,  however,  to  concur 
In  the  condnsions  reached  by  that  court,  that 
If  John  V.  Farwell,  Jr.,  has  a  good  defense 
under  the  statute  of  limitations,  It  is  not  a 
mere  personal  defense,  but  one  that  will  In- 
ure to  the  benefit  of  the  other  appellees,  and 
that,  therefwe,  a  determmatl<m  that  he  has 
a  valid  defense  under  the  statute  bats  the 
action  as  to  all  the  appellees.  We  under- 
stand the  law  to  be  that  the  plea  of  the  stat- 
ute of  llndtatlons  is  a  personal  privilege  and 
defense,  and  that  it  can  be  availed  of  only 
by  the  person  for  whose  benefit  the  statute 
Inures,  or  such  other  person  as  stands  in 
his  place  and  stead.  Wood,  lAm.  {41;  13 
Am.  &  Eng.  Bnc.  Law,  pp.  706-710;  Sanger 
V.  NlgJitlBgale,  122  U  S.  176,  7  Sup.  Ct 
1109;  Byeia  t.  Bank.  85  lU.  423;  Kennedy 
V.  Stout,  26  Dl.  App.  133.  In  Emory  v. 
Kelghan,  94  111.  543,  this  court  said  (page 
646):  "Nor  did  the  fact  that  the  statute  be- 
came a  bar  to  a  snlt  against  the  other  mak- 
ers release  or  discharge  Hrrrison  Tyner  from 
liability.  Had  they  become  bankrupt  and 
been  discharged,  or  had  any  other  defense 
occurred  personal  to  them  alone,  Tyner  could 
not  have  pleaded  It  an  a  bar  to  a  recovery 
against  him.-  Nor  Is  any  reason  perceived 
why  he  can  avail  of  the  defense  of  the 
statute  of  limitations  as  to  them,  as '  it  'is 
purely  peraonal  to  them.  He  can  only  rely 
on  defenses  personal  to  himself,  unless  it 
be  defenses  common  to  ail  the  makers,  such 
as  payment,  release,  or  discharge  of  the  debt." 

We  think,'  however,  that,  in  regard  to  the 
defense  of  the  statute  of  limitations,  the  ap- 
pellees John  V.  Farwell,  Charles  B.  Farwell, 
John  K.  Harmon,  and  John  T.  Chumasero, 
under  and  by  virtue  of  their  fourth  and  fifth 
pleas,  stand  substantially  upon  the  same 
ground  that  the  appellee  John  V.  Farwell,  Jr., 
occupies  In  and  by  his  second  and  third  pleas. 
All  four  pleas  are  pleas  of  the  five-years  lim- 
itation law,  and  they  are  eadi  and  all  plead- , 
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ed  to  the  additional  counts  only.  As  we  have 
already  seen,  said  fourth  and  fifth  pleas  ate 
in  all  respects  like  said  second  plea,  and  the 
only  difference  between  the  three  last-men- 
tioned pleas  and  said  third  plea  is  that  the 
latter  contains  the  additional  av^ment  that 
the  supposed  causes  of  action  in  the  addi- 
tional counts  mentioned  are  separate  and  dis- 
tinct causes  of  action  from  those  described 
and  declared  ui>on  In  the  original  declaration, 
and  for  which  the  suit  was  originally  brought. 
This  additional  averment  seems  to  be  wholly 
mmecessary  and  useless,— in  fact,  but  the 
statement  of  a  conclusion  of  law  drawn  by 
the  pleader,  and  of  no  binding  force.  The 
allegations  contained  In  the  original  declara- 
tion, and  also  those  found  in  the  additional 
counts,  are  in  the  record  of  the  very  cause 
that  is  before  the  court  for  adjudication.  In 
the  nature  of  things,  there  are  no.  eztrlnslc 
facts  by  which  they  are  to  be  explained. 
They  lie  open  to  the  court,  and  are  subject 
to  Its  inspection  and  consideration,  and  the 
court  must  determine,  as  a  question  of  law, 
whether  the  causes  of  action  appearing  in 
the  additional  or  amended  pleadings  are  sep- 
arate and  distinct  causes  of  action  from  those 
originally  declared  upon,  or  mere  restate- 
ments, in  different  form,  of  the  same  causes 
of  action  declared  upon  In  the  original  decla- 
ration. The  interpretation  and  construction 
to  be  placed  upon  pleadings  is  a  question  of 
law  for  the  court,  and  not  a  question  of  fact 
for  the  Jury.  It  would  be  absurd,  and  a  con- 
fusion and  destruction  of  the  law,  to  submit 
to  the  decision  of  a  Jury  the  matter  of  the  le- 
gal Identity  of  the  several  causes  of  action 
which  are  alleged  in  the  pleadings  in  a  cduse. 
"Ad  quffistiones  fbcti  non  respondent  Judices; 
ad  quaestlones  legls  non  respondent  Juratores." 
The  case  of  Pennsylvania  Co.  v.  Sloan,  125 
111.  72, 17  N.  E.  37,  relied  on  by  appellants,  is 
not  in  point  It  was  simply  there  held  that 
where  the  real  party  In  Interest, '  and  the 
one  Intended  to  be  sned.  Is  actually  served 
with  process,  though  under  a  wrong  name, 
he  must  plead  in  abatement,  or  else  he  will 
be  concluded  by  the  judgment  or  decree  ren- 
dered the  same  as  If  saed  in  his  true  name, 
and  that  the  question  of  the  identity  of  the 
party  alleged  to  have  been  sned  by  a  wrong 
name  is  an  issue  of  fact  only.  And  said  sec- 
ond, fourth,  and  fifth  pleas  are  like  the  sixth 
plea  in  Railroad  Co.  v.  Jones,  149  111.  861,  37 
N.  B.  247,  and  we  there  sustained  the  action 
of  the  circuit  court  In  bvesrmllng  a  demurrer 
to  said  sixth  plea. 

It  seems  to  be  supposed  that  the  fact  that 
process  In  this  cause  was  served  upon  John 
V.  Farwell,  Jr.,  one  of  appellees,  on  October 
8,  1888,  and  not  served  upon  the  other  four 
appellees  until  In  March,  1892,  makes  a  mark- 
ed difference  between  them,  and  that  the  for- 
mer stands  upon  a  stronger  footing  in  respect 
to  their  respective  rights  to  avail  themselves 
of  the  statutory  privilege  of  pleading  the  five- 
years  limitation  law.  We  do  not  understand 
such  to  be  the  case.     The  jdaintifCs  below,  on 
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tbe  29th  day  of  September,  1888,  filed  In  the 
office  of  the  clerk  of  the  circuit  court  their 
prseclpe  for  a  summoiis  against  the  appelleee, 
and  on  the  same  day  the  summons  was  is- 
sced.  That  was  the  commencement  of  the 
suit,  both  as  against  John  Y.  Farwell,  Jr.,  up- 
on whom  service  was  had  on  October  3,  1888, 
and  as  against  the  other  appellees,  upon 
whom  service  was  had  In  March,  1892. 
Scliroeder  v.  Insurance  Co.,  104  III.  71.  On 
December  7,  1888,  said  platutlffs  filed  In  the 
court  their  declaration  against  all  the  appel- 
lees, containing  only  the  common  counts,  and 
counted  upon  joint  promises  made  by  tbe 
defendants  below,  appellees  here.  By  filing 
the  praecipe  and  suing  out  tbe  summons  and 
filing  the  declaration,  they  gave  the  court  ju- 
risdiction over  their  persons  and  also  over  the 
subject-matter  of  their  suit,  and  conferred 
upon  it  jurisdiction  and  power  to  adjudicate 
and  determine  their  rights  in  respect  to  the 
subject-matter  thus  submitted.  What  sub- 
ject-matter was  thus  submitted  to  the  court? 
Manifestly,  the  subject-matter  of  the  causes 
of  action  against  all  the  appellees  stated  in 
their  declaration.  Schroeder  v.  Insurance  Co., 
supra.  We  are  unable  to  see  that  the  deci- 
sion of  this  court  in  Herring  v.  Qulmby,  31 
lU.  163,— that  tbe  provision  in  the  practice 
act  which  requires  a  declaration  to  be  filed 
10  days  before  the  second  term  of  the  court 
refers  to  the  process  which  may  be  actually 
served  upon  the  party,  though  it  be  an  alias 
or  plurles  or  subsequent  writ,— has  any  spe- 
-clal  bearing  upon  the  matters  here  in  issue. 
If  there  had  been  no  service  ujran  any  of  the 
defendants,  prior  to  March,  1882,  and  there 
had  been  no  declaration  filed  until  after  that 
date,  then  the  decision  might  have  been  of  im- 
portance. But  here  there  was  service  on  one 
of  the  defendants,  and  the  plaintiffs  were 
therefore  required  by  the,  statute  to  file,  and 
-did  file,  their  declaration.  The  statute  is  In- 
tended for  the  benefit  and  protection  of  de- 
fendants, and  not  for  the  benefit  of  plain- 
tiffs. The  important  thing  to  be  considered 
Is  that  plaintiffs  did,  as  matter  of  fact,  file 
their  declaration  and  state  the  cause  of  ac- 
tion that  they  submitted  to  the  court  This, 
as  we  have  just  seen,  they  were  compel- 
led to  do;  but  it  would  not  change  the  case 
if  process  had  not  been  served  upon  any  of 
the  defendants  before  March,  1892,  and  there 
had  been  no  compulsion,  for  plaintiffs  had  the 
light,  with  or  without  the  statute,  if  they  so 
4ieslred,  to  file  their  declaration  and  state  the 
subject-matter  of  their  suit  and  their  causes 
of  action,  and  submit  them,  prior  to  the  serv- 
ice of  process  upon  any  of  the  defendants,  to 
the  Jurisdiction  of  the  court 

The  status,  then,  Is  thU:  The  case  that  the 
plaintiffs,  from  1888  to  January  30,  1892, 
stood  in  the  attitude  of  submitting  to  the  ju- 
risdiction and  adjudication  of  the  court,  was 
one  the  subject-matter  of  which  was  tbe 
causes  of  action  disclosed  in  the  original  dec- 
laration. Now,  if  the  causes  of  action,  al- 
leged in  the  additional  counts  filed  January 


3Q,  1892,  are  causes  of  action  that  accrued 
more  than  five  year^i  prior  to  that  date,  and 
are  separate  and  distinct  causes '  of  action 
from  those  originally  declared  upon,  then 
each  and  all  of  the  appellees  have,  equally, 
the  right  and  privilege  of  the  bar  afforded 
by  the  statute,  and  this  without  reference  to 
the  Inquiry  whether  or  not  there  was  service 
of  process  upon  some  or  any  or  all  of  them  at 
or  before  the  time  of  the  filing  of  said  addi- 
tional counts.  In  other  words,  under  the  cir- 
cumstances stated,  the  running  of  the  statute 
did  not  depend  upon  the  fact  of  service  or  no 
service.  This  brings  us  to  the  question  of 
the  sufficiency  of  the  pleas  of  the  statute  of 
limitations  that  were  sustained  by  the  court 
and  In  that  connection  It  Is  essential  to  as- 
certain the  nature  and  character  of  the  causes 
of  action  stated  In  the  additional  counts. 
Said  counts  set  forth,  in  substance,  that  on 
the  5th  day  of  December,  1885,  the  defend- 
ants, co-partners  as  John  V.  Farwell  &  Co., 
In  consideration  of  certain  stated  facts,  en- 
gaged and  agreed  with  plaintiffs  that  plain- 
tiffs should  make  up  sample  cloaks  for  their 
inspection,  and  that  defendants  then  would 
order  from  such  sample  cloaks,  to  the  cost 
value  of  (125,000,  in  such  quantities  and  at 
such  times  during  the  then  season  as  they 
would  indicate,  and  that  they  would  thereon 
pay  to  plaintiffs  10  per  cent  profit  on  said 
quantity  of  cloaks  to  be  ordered  by  the  de- 
fendants of  the  plaintifCs,  to  the  extent  of 
$125,000,  as  soon  as  the  said  cloaks  were  to 
be  delivered  to  defendants,  and  said  defend- 
ants agreed  to  accept  said  cloaks  when  or- 
dered by  them,  and  to  pay  therefor  in  tbe 
manner  aforesaid.  It  is  then  alleged  that 
plaintiffs  proceeded  to  purchase  materials, 
machinery,  etc.,  lease  premises,  and  hire 
hands  for  manufacturing  cloaks,  and  did 
make  and  present  for  the  inspection  of  de- 
fendants proper  samples  of  cloaks,  In  order 
that  the  defendants  might  order  from  them 
cloaks  to  be  thereafter  manufactured  by 
plaintiffs;  that  said  samples  were  duly  ap- 
proved by  defendants,  and  plaintiffs  were 
ready  and  willing,  and  offered,  to  make  for 
defendants  the  quantity  of  cloaks  they  should 
order,  and  to  make  other  samples  from  which 
they  would  fill  other  orders  when  requested, 
but  that  defendants  would  not  order  "such 
quantity  or  quantities  as  they  would  desire," 
"and  refused  to  accept  any  goods  and  chat- 
tels of  the  plaintiffs,  or  pay  them  the  price 
therefor,"  etc. 

When  a  new  cause  of  action  Is  introduced  by 
an  amendment  to  the  declaration  or. by  an 
additional  count,  the  defendant  may  plead  the 
statute  of  limitations,  separately,  to  that  part 
of  the  declaration.  Pennsylvania  Co.  v.  Sloan, 
125  HI.  72,  17  N.  E.  37.  Where  an  amend- 
ment or  additional  count  brings  forward  a 
new  or  different  cause  of  action,  it  Is  regard- 
ed and  treated  as  a  new  suit  begun  at  the 
time  when  such  amendment  or  additional 
count  is  filed,  and  the  statute  is  arrested  at 
the  latter  date,  and  such  amendment  or  count 
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Jntrodndne  a  catise  of  action  baited  br  lim- 
itation is  Ineflectnal  to  ayoid  the  Btatntory 
bar.  Railroad  Co.  t.  J<mea,  149  HL  361,  37  N. 
.£.  247;  Phelpa  v.  BaJlnad  Co.,  94  UL  548; 
Railroad  Co.  v.  Cobb,  64  lU.  128;  RolUng 
MlU  Go.  V.  Hooka.,  107  lU.  340;  Illinois' &  St 
LoolB  Ballroad  A  Coal  Co.  v.  Pe(^le,  IS  HI. 
App.  141;  Peoria  &  P.  Union  Ry.  Co.  v.  Unit- 
ed States  Rolling  Stock  Co..  28  lU.  App.  79. 
In  People  v.  Judge  of  Newaygo  Circnlt  Coart. 
27  Mich.  138,  which  was  eited  by  this  court 
with  approval  In  Railroad  Co.  v.  Jones,  supia, 
it  was  held  that  a  declaration  apon- the  com- 
mon coonts  In  assumpsit,  .and  one  .upon  a 
special  contract,  are  for  distinct  and  different 
causes  of  action,  where  the  busls  of  recovery 
under  the  latter  is  such  that  there  could  be  no 
recovery  under  the  former,  9iid  that  such  for- 
mer declaration  cannot  be  amended  so  as  to 
set  forth  a  new  and  distinct  cause  ct  action 
upon  a  special  contract  which  has  become 
.barred  by  the  statute  of  limitations  sfnce  the 
original  declaration  was  filed,  since  that 
would,  be  to  permit  the  fiction  of  ration  to 
nullify  an  act  of  the  legislature. 

In  the  case  at  bar,  the  original  declaration 
alleged  a  sale  and  delivery  by  plaintifls,  and 
a  refusal  by  defendants  to  pay  the  price  <«■ 
ralufc  The  gist  of  the  additional  counts  Ip 
that  the  i)artles  entered  Into  an  executory 
contract,  by  which  the  plaintiffs  agreed  to 
manufacture  and  sell,  and  the  defendants  to 
select  from  samples,  order,  and  buy,  cloaks, 
of  the  cost  value  of  $125,000,  within  a  certain 
period,  and  that  the  plaintiffs  were  ready  and 
willing  to  make  and  deliver  the  cloaks,  bat 
that  the  defendants  would  not  select,  ordei;, 
buy,  and  rec^ve  them.  These  causes  of  ac- 
tion are  separate  and  distinct  from  each  otheir. 
—In  fact,  wholly  different  and  utterly  tnooB- 
sistent.  The  case  is,  In  principle,  like  Phelps 
V.  Railroad  Co.,  snpia.  This  court  there  said 
(page  557);  "The  causes  of  action  dedared 
on  In  the  original  declaration  in  the  present 
case  were  for  a  failure  to  perform  a  common- 
law  duty  by  a  common  carrier,— to  receiye 
and  carry  goods  offered  for  carriage.  The 
causes  of  action  stated  In  the  additional 
counts  are  for  failing  to  carry  and  safely  de- 
liver goods  which  defendant  had  received  for 
carriage  as  a  common  carrier.  The  former 
were  for  refusing  to  enter  upon  the. perform- 
ance of  the  duty  of  a  common  carrier;  the 
latter  were  for  the  failure  to  complete  the 
performance  of  the  duty  of  a  common  carrier, 
the  performance  of  which  had  been  entered 
upon.  Under  the  circumstances  of  this  case 
and  our  former  decisions,  the  distinction  is 
vital,  -there  being  no  liability  foe  refusing  to 
receive  and  carry,  but  only  for  not  carrying 
after  having  received  the  freight  The  re- 
ceipt is  a  necessary  element  of  the  cause  of 
action.  The  original  declaration  negatived 
such  receipt;  the  amended  one  averred  It. 
We  are  disposed  to  agree  with  the  view,  tak- 
en by  the  api)ellate  court,  that  there  were 
wholly  different  causes  of  action  declared  on 
In  the  original  and  amended  counts  of  the 


declaration,  and  that,  the  evidence  showlng^ 
that  the  cause  of  acticm  described  In  the  ad- 
ditional counts  accrued  more. than  fire  years 
before  those  couBts  were  filed,  they  w«r» 
barred  by  the  statute  of  limitations." 

It  is  urged  that  the  identity  of  the  causes 
of  action  was  conclusively  determined  by  th& 
circuit  court  when,  on  .Tanuary  30,  1892,  It 
allowed  ttie  declaration  to  be  amended  by 
filing  the  additional  counts,  and  this  because- 
section  23  of  the  practice  act  authorizes  the 
allowance  of  amendments  changing  the  form, 
of  action,  and  In  any  matter,  either  oif  foria 
or  substance,  in  any  pleading  or  proceeding, 
which  may  enable  the  plaintiff  to  sustain  the- 
-action  for  the  claim  for  wbiQh  It  was  intended 
to  be  brought  and  prorides  that  the  adJudiCS)- 
tlon  of  the  court  allowing  an  amendment  shaB 
be  conclusive  evidence  of  the  Identity  of  the 
action.  Counsel  for  appellants  evidently  Ig- 
nore the  distinction  between  the  Identity  of 
the  action  and  the  identity  of  the  cause  Of  aio- 
tlon.  In  Thomas  v.  Insurance  Co.,  108  lU. 
91,  this  court  said  (page  1(X}):  "There  is  no 
just  ground  for  the  claim  that  by  reason  of 
the  amendment  making  new  parties  plaintiff, 
there  resulted  any  cbange  in  the  cause  of  ac- 
tion. The  object  of  the  suit  after  the  amend- 
ment was  precisely  the  same  as  it  was  before, 
namely,  to  recover  the  amount  of  the  policy 
on  account  of  the  destruction  by  fire  of  the 
Insured  premises.  *  •  *  Had  some  new 
claim  or  cause  of  action  been  introduced  into 
the  suit  by  the  amendment  against  which  the 
statute  of  limitations  had  run,  or  before  the 
making  of  such  amendment  the  position  of 
aiq>ellee  would  be  deariy  right.  But  such  is 
not  the  case.  By  the  express  terms  of  the 
statute  the  allowance  of  the  amendment  is 
made  conclusive  of  the  identity  of  the  action. 
If,  then,  both  the  action  and  cause  of  action, 
before  and  after  the  amendment  were  pre- 
cisely the  same,  as  they  certainly  were,  then 
the  limitation  of  one  year  in  the  policy  cleariy 
presented  no  defense  to  the  action,  as  It  Is 
conceded  the  original  action  was  commenced 
within  the  year."  All  of  the  language  that 
we  have  quoted  seems  peculiarly  applicable 
to  the  case  at  bar. 

It  is  suggested  that  our  section  23  of  the 
practice  act  is  copied  from  the  statutes  of 
Massachusetts,  and  our  attention  is  called  to 
numerous  decisions  of  the  supreme  Judicial 
court  of  that  state  construing  the  Massachu- 
setts statute.  It  is  claimed  that  In  conformr 
Ity  with  the  rule  announced  in  Campbell  v. 
Quinlan,  3  Scam.  288,  Gage  v.  Smith,  79  UL 
219,  and  other  cases,  we  should  place  the 
same  construction  upon  the  statute  that  has 
been  given-  to  It  by  the  court  of  last  resort  in 
Massachusetts.  Appellees  contend  that  the 
cases  in  Massachusetts  do  not  go  so  far  as  ap»- 
pellants  claim  for  them.  But  be  the  truth 
of  this  contention  the  one  w^y  or  the  other, 
the  rule  invoked  by  appellants  can  have  b» 
application  in  this  litigation.  There  la  a  radi- 
cal difference  between  the  Massachusetts 
statute  and  that  of  this  state.    The  i|tatate  of 
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that  state  provides  that  the  adjudication  of 
the  court  allowing  the  amendment  shall  be 
cmicInslTe  evidence  of  the  identity  of  the 
cause  of  action,  whereas  onr  statute  is  tliat 
such  adjudication  shall  be  conclusive  evidence 
of  the  identity  of  the  action.  The  fact  that 
this  state  borrowed  the  statute  from  Massa- 
chusetts and  used  the  Identical  language 
found  in  it,  except  that  the  word  "action" 
was  substituted  for  the  words  "cause  of  ac- 
tion," affords  strong  proof  that  the  change 
was  purposely  made,  in  order  to  carry  out  a 
fixed  legislative  intention.  The  martced  dis- 
tinction that  exists  betwe«i  the  word  "suit," 
"cause,"  or  "actiioi,"  and  the  words  "cause  of 
action,"  is  sharply  presented  In  Koon  v.  Nich- 
ols, 86  ni.  155,  where  a  different  statute  from 
that  here  inv<dved  was  under  consideration. 
It  Is  there  said:  "The  word  'cause'  here 
means  the  particular  suit  In  wliicb  the  order 
Is  made,— not  that  the  cause  of  action  sliall  be 
considered  as  abandoned,  but  only  that  such 
particular  suit  sliall  be  considered  as  almn- 
doned  and  no  further  action  shall  be  had 
therein." 

The  matters  contained  in  the  several  rep- 
lications to  which  demurrers  were  sustained 
may  be  summarized  thus:  First  That  the 
causes  of  action  set  out  In  the  additional 
coimts  were  not  different  from  those  set  oat 
In  the  original  counts.  Second.  That  the 
causes  of  action  set  out  in  the  additional 
counts  are  the  ones  for  which  the  plaintiffs 
intended  to  bring  their  suit  Third.  That 
before  filing  the  additional  counts,  the  plain- 
tiffs, under  a  rule  procured  by  one  of  the 
defendants,  filed  a  bill  of  particulars  of  the 
claims  sued  on  under  the  common  counts; 
that  these  claims  are  the  same  as  those  set 
out  In  the  additional  counts,  and  are  the 
dalms  for  which  the  plaintiffs  Intended  to 
bring  this  suit  Fourth.  That  prior  to  the 
commencement  of  this  suit  the  plaintiffs 
sued  the  defendants  In  the  superior  court 
and  filed  a  declaration  on  the  causes  of  action 
set  out  in  the  additional  counts;  that  after 
a  trial,  in  which  the  defendants  were  com- 
pletely Informed  of  the  claim,  the  plaintiffs 
took  a  nonsuit  and  notified  the  defendants 
that  another  action  would  be  brought  for  the 
same  claim;  that  thereupon  this  suit  was 
brought  and  a  declaration  filed  upon  the 
same  claims  as  those  involved  in  the  former 
suit;  and  that  the  defendants  have  always 
known  that  this  suit  was  brought  on  the 
claims  involved  in  the  former  suit  and  that 
the  claims  stated  in  the  additional  counts  are 
the  ones  for  which  the  plaintifls  Intended  to 
bring  the  suit 

Appellants  have  submitted  no  connected 
argument  upon  the  subject  of  the  replica- 
tions, but  have  contented  themselves  by 
making  incidental  suggestions  in  relation 
thereto,  in  the  course  of  their  elaborate  argu- 
ment upon  the  pleas.  The  different  matters 
pleaded  by  way  of  replication  are  briefiy 
stated  above,  in  the  summary,  and  numbered 
1,2, 8k  and  4. 


In  regard  to  point  1,  we  hare  already  here- 
in sufficiently  announced  our  conclusion  that 
the  causes  of  action  set  out  In  the  additional 
counts  are  substantially  different  from  those 
upon  which  the  original  declaradon  was 
based.  It  is  claimed  that  the  demurrers  to 
the  replications  admitted  that  the  causes  of 
action  were  the  same.  Suffice  it  to  say  that 
they  admitted  <»ly  such  facts  as  were  well 
pleaded,  and  did  not  admit  conclusions  oC 
law  that  were  drawn  by  the  pleader.  It  is 
also  insisted  that  the  replications  tendered 
an  Issue  of  fact  i-  e.  the  question  of  the 
identity  of  the  causes  of  action.  This,  as 
we  liave  seen,  is  not  a  question  <^  fact  but 
a  question  of  law,  and  the  decision  of  it  can- 
not be  wrested  from  the  court  and  submitted 
to  a  Jury. 

In  respect  to  point  2,  K  may  be  said  that 
under  the  statute,  amendments  may  be  al- 
lowed to  enable  the  plaintiff  to  sustain  the 
action  for  the  claim  for  which  it  was  intend- 
ed to  be  brought  but  that  while  the  adjudi- 
cation allowing  such  amendment  is  condu- 
sive  of  the  identity  of  the  action,  it  does  not 
establish  the  identity  of  the  cause  of  action. 
By  giving  leave  to  amend  a  declaration,  or 
file  additional  counts,  a  court  may  not  in 
advance,  deprive  a  defendant  unheard,  of  his 
right  to  Interpose  a  plea  in  bar  that  the  stat- 
ute expressly  bestows  upon  him.  See  Thom- 
as ▼.  Insurance  Oo.,  supra.  A  right  of  de- 
fense against  a  money  demand,  arising  from 
the  complete  running  of  the  statute  of  limita- 
tions, is  property,  within  the  protection  of 
the  constitutional  guaranty  of  due  process  of 
law.  Board  v.  Blodgett  155  III.  441,  40  N. 
E.  1025.  A  mere  unexecuted  Intention  on 
the  part  of  a  plaintiff  cannot  be  permitted  to 
deprive  a  citizen  of  a  vested  property  and 
constitutional  right 

Much  that  is  above  said  applies  to  point  8. 
In  addition  thereto,  some  further  suggestions 
may  be  made.  No  bill  of  particulars  was 
filed,  and  no  rule  asked  or  entered  for  a  bill 
of  particulars,  until  long  after  the  causes  of 
action  afterwards  alleged  In  the  additional 
counts  had  been  outlawed.  It  is  true  that 
one  of  the  appellees  asked  for  and  obtained 
a  rule  for  a  bill  of  particulars,  but  the  ac- 
count that  he  requested  was  "a  bill  of  par- 
ticulars under  the  declaration  filed,"  and  no 
bill  of  particulars  based  on  the  claims  made 
by  tliat  declaration  was  ever  furnished.  Nor 
was  any  bill  of  particulars  of  any  kind  filed 
in  compliance  with  the  requirements  of  the 
rule  that  was  entered;  but  some  time  after 
the  expiration  of  the  rule,  the  plaintiffs,  of 
their  own  motion,  and  without  any '  leave 
from  the  court,  placed  on  file  the  bUI  of  par- 
ticulars that  they  now  seem  to  place  so  much 
stress  upon.  But  in  t^7  event  we  are 
wholly  unable  to  see  how  the  bill  of  particu- 
lars helps  out  the  original  declaration.  A 
court  cannot  go  outside  of  the  declaration  to 
ascertain  the  cause  of  action.  Hart  v.  Tol- 
man,  1  Oilman,  1.  A  notice  or  stipulation 
fllM  with  the  declaration  forms  no  part  at 
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the  decIaratKA,  and  the  dedantlon  cannot 
be  aided  by  refeience  to  It  Humphrey  r. 
PhUUpa.  S7  ni.  182;  Qnincj  Whig  Oo.  t. 
TlDaon,  67  lU.  851.  A  bill  of  paiticalan  la 
no  part  of  the  record,  unleaa  made  so  by  a 
bill  of  exceptions  (Bggleston  y.  Buck,  24  lU. 
282),  and  one  filed  under  a  rule  of  court  la 
no  part  of  the  declaration  (Heaa  Co.  v.  Daw- 
Bon.  149  m.  188,  86  N.  B.  5fi7).  But,  even 
waiving  all  these  conslderationB,  the  blU  of 
partlCTdare  was  not  filed  untU  November  27, 
1801,  and  long  prior  to  that  date  the  (dalma 
and  causes  of  action  Incorporated  In  the  ad- 
ditional counts  had  been  barred  by  the  stat- 
ute. It  Is  not  perceived  upon  what  theory 
of  the  law  the  filing  of  said  bill  of  particu- 
lars at  that  date  breathed  Into  these  dead 
causes  of  action  the  breath  of  life. 

Many,  In  fact  most,  of  the  suggestions  al- 
ready made  are  applicable  to  the  matters 
set  up  in  the  fourth  point  of  replication.  The 
defendants  were  bound,  imder  the  law,  to 
recognise  and  accept  the  statements  of  the 
original  declaration  as  to  the  nature  and 
character  of  the  claims  and  causes  of  action 
sued  on,  and  to  plead  and  prepare  for  trial 
accordingly.  But  It  is  useless  to  pursue  the 
subject  further.  We  think  it  probable  that 
this  appeal,  in  the  condition  of  the  recofd, 
might  properly  have  been  disposed  of  by 
simply  passing  ui>on  the  question  whether 
or  not  there  was  error  in  sustaining  the  do- 
matKra  to  the  replications.  But,  in  view  of 
the  fact  that  the  arguments  of  counsel  on 
boOi  Mdes  of  the  case  were  pTindimlly  de- 
voted to  the  discussion  of  the  pleas,  and  the 
real  contention  between  the  parties  seems 
to  binge  upon  them,  we  have  thought  it  best 
to  disregard  certain  matters  that  might  be 
deemed  technical  and  formal,  and  decide  the 
case  upon  the  Issues  selected  by  the  parties 
themselves  for  the  consideration  of  the  court. 
We  find  no  error  in  the  Judgments  below. 
The  Judgment  of  the  appellate  court  is  af- 
firmed.   Judgment  affirmed. 

(ISO  in.  STS) 

CHICAGO,  B.  F.  &  O.  BY.  CO.  v. 

ASHLING.* 
(Supieme  Court  of  Illinois.     Oct  11,  1896.) 

RaILBOAD  CoHPANISS — CONSOUDATIOM — LlABILITT 
or  CONSOMDATBD  COMPANT. 

1.  A  transaction  by  wliich  one  railroad  com- 
pany conveyed  its  property  to  another  company 
on  condition  that,  in  addition  to  the  assumption 
l>y  the  grantee  of  the  grantor's  tranded  indebted- 
ness, such  grantee  should  issue  its  stock  to  tiie 
stockholders  ot  the  other  company,  in  exchange 
for  their  stock  in  the  corporation  by  wtiich  the 
conveyance  was  made,  thereto  leaving  the  gran- 
tor withont  property,  corporate  rights  or  iran- 
chises,  and  uniting  all  the  stockholders  of  each 
corporation  in  one,  is  not  a  mere  purchase  and 
sale,  but  a  consolidatioa.  Craig,  O.  J.,  diasent- 
Ing.    66  III.  App.  827,  affirmed. 

2.  Where,  pending  an  action  for  damages' 
cansed  by  the  negligence  of  a  railroad  company, 
defendant  consoUdates  with  another  road,  a 
judgment  thereafter  recovered  by  plaintiff  may 
be  collected  against  the  consoiidatea  corporation, 

••*  Rehearidg  denied  March  18,  1806. 


under  Act  March  26,  1872,  {  7,  whidi  dedares 
that  such  consolidation  "shUl  not  affect  suits 
pending,"  "nor  causes  of  action,  nor  the  rights 
of  persons,  in  any  particnlar."  06  111.  App.  827, 
affirmed. 

Error  to  appellate  court.  Second  district 
Action  of  debt  by  Mary  L.  Ashling,  as  ad- 
ministratrix of  the  estate  of  Edward  W.  Ash- 
ling, deceased,  against  the  Chicago,  Santa  Vi 
ft  California  Railway  Company.  A  Judg- 
ment for  plaintiff  was  affirmed  by  the  appel- 
late court  (66  lU.  App.  827),  and  defendant 
brings  error.    Affirmed. 

Edgar  A  Bancroft  and  Reeves  &  Boys,  for 
plaintiff  in  error.  Charles  Wtaeaton,  Samuel 
Ricboison,  and  William  L.  Seeley,  for  defend- 
ant in  error. 

CARTER,  J.  Defendant  in  error,  Mary  L. 
Ashling,  as  administratrix  of  the  estate  of 
Edward  W.  Ashling,  deceased,  brought  suit 
In  the  circuit  court  of  La  Salle  county,  on  the 
6th  day  of  June,  1886,  against  the  Chicago  & 
St  Louis  Railway  Company,  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  said 
Edward  by  the  explosion  of  a  boiler  of  an 
engine  of  said  company.  A  trial  was  had 
May  7, 1801,  resulting  In  a  Judgment  for  the 
plaintiff  for  $5,000  and  costs.  Afterwards. 
In  January,  1803,  said  administratrix  brought 
this  her  action  of  debt  in  the  same  court 
against  plaintiff  in  error,  the  Cliicago,  Santa 
PS  &  California  Railway  Company,  to  recover 
the  amount  of  said  Judgment,  Interest  and 
costs,  on  the  alleged  ground  that  the  St  Louis 
Company  had  become  consolidated  with  the 
Santa  F6  Company.  Before  the  Judgment 
against  the  St  Louis  Company  was  rendered, 
but  wliile  the  suit  was  pending,  and  on  De- 
cember 15, 1886,  the  alleged  consolidation  took 
place.  The  declaration  contained  two  counts, 
alleging  the  recovery  of  the  Judgment  against 
the  St.  Louis  Company,  and  the  consolidation, 
under  the  statutes  of  this  state,  of  said  com- 
pany with  the  Santa  Fe  Company,  under  the 
name  of  the  latter,  after  suit  brought  but  be- 
fore the  Judgment;  that  the  cause  of  action 
upon  which  the  Judgment  was  rendered  ac- 
crued agralnst  and  was  a  liability  of  the  St 
Louis  Company  prior  to  such  consolidation, 
and  that  by  reason  of  such  consolidation  the 
Santa  F6  Company  became  liable  to  pay  the 
debts  and  liabilities  of  the  St  Louis  Com- 
pany, and  to  pay  the  Judgment  aforesaid. 
a%e  counts  do  not  materially  differ,  both  al- 
leging a  consolidation  under  the  statute,  but 
the  first  alleges  that  the  liability  of  the  Santa 
V6  Company  arose  under  the  statute,  while 
the  second  does  not  The  defendant  below 
pleaded  nil  debet  and  a  sipecial  plea  denying 
the  consolidation.  Issues  were  made,  and 
the  cause  was  tried  before  the  court  without 
a  Jury,  and  Judgment  was  rendered  for  plain- 
tiff below  for  the  amount  of  the  first  named 
Jbdgment  interest  and  costs.  The  appellate 
court  having  affirmed  the  Judgment  this  writ 
of  error  Is  prosecuted  by  the  Santa  Ffi  Com- 
pany. 

There  is  no  wmiroTeisy  at  tut  to  be  here 
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eowadered,  and  tbe  only  qaestiion  we  aeeiii  it 
Important  to  dtecnss  Is  whether  or  not  the 
St  Louis  Cominny  was  consolidated  with  the 
Santa  Fe  Ck)mpany.  Plaintiff  in  error  insists 
the  transaction  was  not  a  consolidation,  but 
only  a  purchase  by  and  sale  to  it  of  all  the 
property,  rights,  and  franchises  of  the  St 
Iiouis  Company,  under  an  act  of  the  legis- 
lature entitled  "An  act  to  increase  the  powers 
of  railroad  corporations,"  approved  June  30, 
1885,  which  contains  the  following  proTlsions: 
"That  all  railroad  companies  now  organized 
or  hereafter  to  be  organized  under  the  laws  of 
this  state,  which  now  are  or  hereafter  may  be 
in  possession  of  and  operating,  In  connection 
with  or  extension  of  their  own  railway  lines, 
any  other  railroad  or  railroads  in  this  state 
or  in  any  other  state  or  states,  or  owning  and 
operating  a  railroad  which  connects,  at  the 
boundary  line  of  this  state,  with  a  railroad 
In  another  state,  are  hereby  authorized  and 
empowered  to  purchase  and  hold,  in  fee  sim- 
ple or  otherwise,  and  to  nse  and  enjoy,  tbe 
railway  property,  corporate  rights  and  fran- 
chises of  the  company  or  companies  owning 
such  other  load  or  roads,  upon. such  terms 
and  conditions  as  may  be  agreed  uimhi  oe- 
tween  the  directors  and  approved  by  the 
stockholders  owning  not  lees  than  two-thirds 
in  amount  of  the  capital  stock  of  the  respec- 
tive corporations  becoming  parties  to  such 
purchase  and  sale.  Such  approval  may  be 
given  at  any  annual  or  special  meeting,  niran 
sixty  days'  notice  being  given  to  all  share- 
holders of  the  question  to  be  acted  on,  by  pub- 
lication in  some  newspaper  published  in  the 
county  where  tbe  principal  business  office  of 
the  corporation  Is  situated:  Provided,  that 
notice  of  any  special  meeting  called  to  act  up- 
on such  question  shall  be  given  to  each  share- 
holder whose  post-office  address  Is  known,  by 
depositing  In  tbe  post-office,  at  least  thirty 
days  before  the  time  appointed  for  sncb  meet- 
ing, a  notice  properly  addressed  and  stamped, 
signed  by  the  secretary  of  the  company,  stat- 
ing the  time,  place  and  object  of  such  meet- 
ing: And  provided  further,  that  no  railroad 
corporation  shall  be  permitted  to  purchase 
any  railroad  which  is  a  parallel  or  competing 
line  with  any  line  owned  or  operated  by  aucb 
corporation."  It  further  provided  that  noth- 
ing c(mtained  in  the  act  shall  "be  so  construed 
as  to  in  any  manner  relieve  or  discharge  any 
railroad  company  organized  under  the  laws  of 
this  state  from  the  duties  or  obligations  im- 
posed by  virtue  of  any  statute  now  In  force 
or  hereafter  enacted."  At  the  time  of  the  al- 
leged consolidation  there  was  no  act  in  force 
authorizing  the  transaction,  whether  treated 
aa  a  purchase  and  sale  or  as  a  consolidation, 
except  said  act  of  1886  and  the  act  of  March 
26,  1872,  making  provision  for  changing  the 
names,  etc.,  and  providing  for  the  consolida- 
tion of  Incorporated  companlea  Sections  7 
and  8  of  tbe  latter  act  are  as  follows: 

"Sec.  7,  Such  change  of  name,  place  of  busi- 
ness, Increase  or  decrease  of  capital  stock,  In- 
creaae  or  decrease  of  number  of  dinctora. 


managers  or  tmatees,  or  consdUadon  of  one 
corporation  v^ith  anetba,  shall  not  affect  salts 
pending  in  whieh  sneh  corporation  or  ootpoca- 
tlons  shall  be  parties;  nor  shall  such  changes 
affect  causes  of  action,  nor  the  rights  of  per- 
Boma  in  anyparticnlar;  nor  shall  snlts  brought 
against  such  corporation  by  its  former  name 
be  abated  for  that  cause. 

"Sec.  8.  Whenever  any'  railrOad  corporatlmi 
shall  desire  to  consolidate  with  any  other  rail- 
road corporation  by  vlrtae  of  the  provisions 
of  this  act,  a  notice,  as  provided  by  section 
2  of  this  act,  shall  be  given  at  least  sixty  days 
before  the  time  fixed  for  snch  meeting,  and  a 
general  notice,  as  provided  by  said  section  2, 
sball  be  pabliahed  for  nine  successive  we^s: 
PioTlded,  that  lailtoad  oorpocations  sliall  not 
consolidate  their  atoA,  iiroperty  or  franchises 
with  any  other  railroad  corporation  owning  a 
parallel  or  competing  line." 

1  Starr  &  C.  Ann.  St  p.  626. 

The  act  creating  tbe  statutory  liability  is 
entitled  "An  act  In  relation  to  the  consolida- 
tion of  Incorporated  companies,"  and  was 
passed  and  came  in  force  in  1867,  and  la  aa 
follows:  "In  all  cases  ytiten  any  conqiany  or 
ootporatlMt,  chartered  <»  organised  under  tbe 
laws  of  this  state,  shall  consolidate  its  prop- 
erty, stock  or  franchises  with  any  other  com- 
pany or  cmnpanies,  such  consolidated  com- 
pany shall  be  liable  for  all  debts  or  liabilities 
of  each  company  included  in  said  consolidated 
company,  existing  or  accmed  prior  to  such 
consolidation,  and  actlcxis  may  be  brought 
and  maintained,  and  recovery  had  therefor, 
against  such  consolidated  c(»npany."  1  Stair 
&  G.  Ann.  St  p.  627, 1 1. 

It  is  contended  by  plaintifl  in  errtw  that 
the  transaction  Is  suffidoitly  shown  to  have 
been  a  pnrchase  and  sale,  and  not  a  eonsoU- 
datlon,  by  the  deed  of  conveyance  of  the  St 
Louis  Company,  and  by  the  resolutions 
adopted  by  the  respective  boards  of  directors 
and  meetings  of  the  stockholders  of  the  two 
companies,  and  also  by  the  fact  that  no  cer- 
tificate of  consolidation  was  filed  in  the  of- 
fices of  the  secretary  of  state  and  recorder 
of  deeds,  as  required  by  the  act  of  1872,  and 
that  the  notices  required  by  the  act  of  1885, 
and  not  by  the  act  of  1872,  were  given;  n» 
attempt  having  been  made,  it  Is  said,  to  com- 
ply VTlth  the  requirements  of  the  act  of  1872. 
The  record  does  show  that  the  proceedings 
of  tbe  two  coiiwrations  were  had  under  the 
act  of  1886,  rather  than  under  the  act  of 
1872.  The  resolutions  in  question  fully  au- 
thorized the  purchase  by  tbe  Santa  F6  Com- 
pany, and  the  sale  by  the  St  Lonls  Com- 
pany, of  all  the  property,  effects,  assets,  cor- 
porate rights  and  franchises,  of  every  kind, 
of  the  latter  company,  and  the  deed  of  con- 
veyance fnlly  evidenced  the  transaction.  It 
must,  however,  be  conceded  that.  If  what  Is 
authorized  to  be  done  under  the  act  of  188S 
would  amount  to  a  consolldatI<Hi  of  the  lessor 
with  the  lessee  corporation.  It  was  compe- 
tent for  the  legislature  to  prescribe  steps, 
notnnconstltntlona],to  be  taken  to  effect  aodk 
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oonsoUdation,  different  from  thOBe  prescribed 
by  the  act  of  1872.  Besides,  as  all  the  8to<^- 
boldov  were  present  at  the  meetings,  it 
woald  seem  to  be  Immaterial  whether  the 
proiier  notices  were  given  or  not.  Thomas 
T.  Railway  Co.,  104  111.  462.  Then,  again, 
this  is  not  a  direct  proceeding  to  test  the 
right  of  the  Santa  F6  Company  to  hold  the 
franchises  and  property  of  the  St.  Louis 
Company,  and  to  assert  its  corporate  rights 
and  franchises,  and  if  the  effect  of  what 
has  transpired  between  the  two  companies 
amounts  to  a  consolidation  of  the  St  Louis 
Company  with  the  Santa  F6  Company,  the 
latter  cannot,  in  this  proceeding,  be  heard  to 
say  that  it  did  not  comply  with  the  require- 
ments of  the  statute,  but  it  Is  estopped  there- 
from. It  is  true  that  what  was  done  must 
i>e  considered  In  order  to  determine  whether 
there  was  a  consolidation  or  not;  but  we 
must  look  to  the  results  accomplished,  rather 
than  to  the  means,  steps,  or  procedure  by 
which  those  results  have  been  attained. 

But  if  it  should  be  held  that  a  purchase 
and  sale  might  have  been  made  under  the 
act  of  1885,  so  as  not  to  amount  to  a  consoll- 
-datlon  of  the  property,  stock,  or  franchises  of 
the  St  Louis  Company  with  that  of  the  San- 
ta F6  Company,  there  was  in  this  case  one 
▼ery  important  element  of  the  transaction 
-which  would  go  far  toward  stamping  the 
-transaction  as  one  of  consolidation.  The 
resolutions  and  deed  of  convejrance  provided 
that  in  addition  to  the  consideration  of  one 
dollar,  to  be  paid  by  the  Santa  ¥6  Company, 
and  the  assumption  and  payment  of  the 
-bonded  indebtedness  of  the  St  Louis  Com- 
pany, the  Santa  F6  Company  should  Issue  Its 
-stock  to  the  stockholders  of  the  St  Louis 
'Company,  AoHblt  for  dollar.  In  exchange  for 
their  stock  in  the  latter  company.  The  ef- 
-fect  of  this  part  of  the  transaction  was  to 
incorporate  in  the  Santa  F6  Company  the 
stockholders  of  the  St  Louis  Company,  com- 
bining all  the  stockholders  of  each  company 
in  one.  This  was  an  act  of  consolidation, 
and  not  by  any  means  necessary  to  a  mere 
purchase  and  sale.  If  the  transaction  could 
be  distinguished  from  a  consolidation  as  a 
mere  purchase  and  sale,  to  be  regarded  as  a 
fair  one  (and  it  should  be  so  regarded  for 
-the  purpose  of  the  argument),  the  St  Louis 
Company  itself,  and  not  Its  individual  stock- 
holders, should  have  received  all  the  consld- 
'Oration  for  the  property  conveyed,  so  that  it 
■would  have  the  equivalent  of  the  in-operty 
sold  with  which  to  meet  the  obligations  and 
-liabilities  which  it  had  created  or  Incurred. 
True,  this  is  not  a  creditors'  bill  to  reach  as- 
sets improperly  diverted,  or  to  set  aside  an 
alleged  fraudulent  sale,  and  no  question  Is 
raised  as  to  the  good  faith  of  the  transaction; 
but  we  must  consider  all  the  elements  of  the 
transaction  in  order  to  determine  whether 
there  was  a  consolidation  or  not  By  the 
transaction  the  St.  Louis  Company  was  left 
without  property,  corporate  rights,  or  fian- 
-chises  of  any  kind,  and  without  stockholders. 


All  of  these  were  transferred  bodily  to  the 
Santa  FA  Company,  and  became  united,  re- 
spectively, with  the  property,  rights,  fran- 
chises, and  stockholders  of  the  latter  com- 
pany. Why  was  this  not  a  consolidation  of 
the  St.  Louis  Company  with  the  Santa  Vi 
Company?  There  is  no  magic  in  words. 
Kferely  calling  the  transaction  a  purchase 
and  sale  would  not  prevent  it  from 'being  a 
consolidation.  It  cannot  be  supposed,  from 
the  nature  of  this  transaction,  that  it  was 
expected  that  the  St  Louis  Company  should 
continue  Its  active  corporate  existence  after 
divesting  itself  of  all  its  property,  corporate 
rights  and  franchises,  and  stockholders.  The 
statute  expressly  provides  that  the  consoli- 
dation of  one  corporation  with  another  shall 
not  affect  suits  pending,  and  the  act  of 
1885  provides  that  it  shall  not  be  so  con- 
strued "as  to  in  any  manner  relieve  or  dis- 
charge any  railroad  company  organized  un- 
der the  laws  of  this  state  from  the  duties  or 
obligations  Imposed  by  virtue  of  any  statute 
now  in  force  or  hereafter  enacted." 

Without  undertaking  to  determine,  in  this 
connection,  the  precise  meaning  of  these 
qualifying  provisions,  they  may,  we  think, 
be  regarded  as  expressions  of  the  legislative 
intention  not  to  release  such  corporations 
from  any  duty  or  obligation  already  Imposed 
by  the  statute,  nor  to  provide  a  way  by 
which  such  duties  or  obligations  may  be 
evaded.  It  is,  we  think,  apparent  that, 
while  it  was  intended  to  give  railroad  cot- 
poratlons  so  situated  enlarged  powers,  It  was 
not  Intended  to  diminish  their  responsibili- 
ties or  liabilities,  nor  to  take  away  from 
those  dealing  with  them  such  security  and 
safety  as  the  law  already  provided.  To 
hold  otherwise  would  be  to  Impute  to  the 
state  an  lntentl(»i  to  provide  by  one  law  the 
means  whereby  its  citizens  may  obtain  re- 
dress for  injuries  received  at  the  hands  of 
corporations  created  by  it  and  then  by  an- 
other law  the  means  whereby  such  law  can 
be  evaded.  No  such  construction  should  be 
given  to  the  statutes  in  question  imless  clear- 
ly necessary  from  the  language  used.  That 
the  St.  Louis  Company  may,  under  the  stat- 
ute, have  been  kept  alive  for  certain  pur- 
poses does  not  materially  affect  the  question. 
The  general  rule  that  the  consolidation  of 
two  or  more  corporations  Into  one  creates  a 
new  company,  and  works  a  dissolution  of  the 
original  coiporations  ftHrming  the  consolidated 
company,  is  subject  to  exceptions,  and  de- 
pends upon  the  statute  under  which  the  con- 
solidation is  effected.  In  Central  Railroad 
A  Banking  Co.  y.  Georgia,  02  U.  S.  665,  it 
was  said:  "It  may  be  that  the  consolidation 
of  two  corporations,— or  amalgamation,  as  It 
is  called  in  England,— if  full  and  complete, 
may  work  a  dissolution  of  them  both,  and  Its 
effect  may  be  the  creation  of  a  new  cori>ora- 
tlon.  Whether  such  be  the  effect  or  not 
must  depend  upon  the  statute  under  which 
the  consolidation  takes  place,  and  of  the  in- 
tention therein  manifested." 
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We  see  no  reaoon  why,  under  the  statutes 
in  question,  one  corporation  may  not  be  con- 
solidated with  another,  under  the  name  of 
such  other,  which  is  continned  in  existence 
with  enlarged  powers,  franchises,  and  prop- 
erty rights.  It  is,  in  substance,  so  provided, 
and  such  CMisolidations  are  frequently  made. 
Central  Railroad  &  BanUng  Go.  y.  Georgia, 
supra;  Racine  &  M.  R.  Co.  t.  Farmers'  Loan 
&  Trust  Co.,  49  111.  331;  Eaton  &  H.  R.  Ca  y. 
Hunt,  20  Ind.  457;  4  Am.  &  Eng.  Enc  Law, 
2721;  Meyer  t.  Johnston,  64  Ala.  656.  In 
the  latter  case  it  was  said:  "Whe?  the  rights, 
franchises,  and  effects  of  two  or  more  cor- 
porations are,  by  legal  authority  and  agree- 
ment of  the  parties,  combined  and  united 
into  one  whole,  aqd  committed  to  a  single 
corporation,  the  stockholders  of  which  are 
composed  of  those  (so  far  as  they  choose  to 
become  such)  of  the  companies  thus  agree- 
ing, this  is.  In  law,  and  according  to  a  com- 
mon understanding,  a  consolidation  of  such 
companies,  whether  such  single  corporation, 
called  the  consolidated  company,  be  a  new 
one  then  created  or  one  of  the  original  com- 
panies continuing  In  existence,  with  only 
larger  rights,  capacities,  and  property."  We 
concur  in  this  view  as  a  general  statement 
of  the  law,  subject,  howev^,  to  modiflcatlon 
by  the  statutes  under  which  the  consolida- 
tion is  effected.  What  was  said  in  People 
T.  LouisTiUe  &  N.  R.  Co.,  120  IlL  48,  10  N. 
E.  657,  and  Ohio  &  M.  Ry.  Co.  t.  Feople,  123 
IlL  467,  14  N.  E.  874,  to  the  effect  that  by 
the  consolidation  the  original  companies 
ceased  to  exist,  and  a  new  one  was  formed, 
was  said,  not  with  reference  to  the  statutes 
here  in  question,  but  In  reference  to  other 
statutes  under  which  the  consolidations  there 
considered  were  effected.  We  are  of  the 
opinion  that,  as  the  question  is  here  present- 
ed, it  must  be  held  that  there  was  a  consoli- 
dation of  the  Chicago  &  St.  Louis  Company 
with  the  Chicago,  Santa  F6  &  California 
Company,  as  alleged  in  the  declaration. 

It  is  next  Insisted,  by  plaintiff  In  error, 
that,  as  the  Judgment  sued  on  In  this  case 
was  rendered  after  the  consolidation,  it  can- 
not be  held  to  be  a  liability  of  the  St  Louis 
Company,  existing  at  or  accrued  prior  to 
such  consolidation,  within  the  meaning  of 
the  statute  creating  the  liability.  Counsel 
refer  to  the  well-known  rule  that  the  orig- 
inal liability  or  cause  of  action  Is  merged  in 
the  judgment,  and  say  that,  in  this  case, 
the  Judgment  must  be  regarded  as  a  new 
debt  or  liability,  which  accrued  when  the 
Judgment  was  rendered,— that  is,  after  the 
consolidation  took  place,— and  that  the  stat- 
ute creating  the  liability  does  not  make  the 
consolidated  company  liable  for  causes  of 
action  accruing  against  its  constituent  mem- 
bers after  the  coosolidatlon.  The  case  of 
Boynton  r.  Ball,  105  DL  627,  and  other  cases, 
are  cited  by  connsel  as  practically  decisive 
of  the  qnestion.    The  point  decided  by  these 


cases,  relevant  to  this  discussion,  amounts 
to  but  little  more  than  a  restatement  of  the 
general  rule,  above  mentioned,  that  the 
Judgment  is  a  new  debt  or  liability  into 
which  the  original  cause  of  action  has  been 
merged.  There  would  be  much  force  in  the 
contention  of  counsel,  from  a  technical  point 
of  view,  in  determining  the  question  raised 
in  the  case  at  bar,  were  It  not  for  other 
statutory  provisions  which  it  is  equally  the 
duty  of  the  courts  to  enforce.  By  section  7 
of  the  act  of  1872,  above  set  out,  the  con- 
solidation "shall  not  affect  suits  pending," 
"nor  causes  of  action,  nor  the  rights  of  per- 
sons, in  any  particular,"  and  suits  previooa- 
ly  brought  shall  not  be  abated;  and,  by  the 
act  of  1885,  nothing  in  it  shall  "be  so  con- 
strued as  to  in  any  manner  relieve  or  dis- 
charge any  railroad  company  *  *  *  from 
the  duties  or  obligations  imposed  by  virtue 
of  any  statute"  in  force.  These  provisions 
of  the  statute  would  be  nullifled  if  the  rule 
contended  for  should  be  applied  in  such  a 
case  as  this.  Under  the  statute,  a  suit  pend- 
ing at  the  time  of  consolidation  may  pro- 
ceed to  final  Judgment  as  brought,  without 
any  cliange  of  i>arties  whatever,  and  the 
rights  of  the  parties  will  not  be  affected, 
in  any  particular,  by  the  consolidation.  The 
statute  must  t>e  construed  as  preserving  the 
Identity  of  the  cause  of  action  in  the  Judg- 
ment, so  that  it  win  not  be  necessary  to  re- 
lltigate  the  original  cause  of  action  with  the 
consolidated  company;  but  the  Judgment 
will  be  regarded  as  conclusive  evidence  of 
the  original  liability  rather  than  of  a  new 
debt  or  liability,  and  nothing  more  will  be 
needed  to  fix  the  liability  of  the  consolidated 
company  than  to  establish  the  fact  of  con- 
solidation. The  statute  must  l>e  given  effect 
in  such  a  case,  rather  than  a  technical  rule, 
however  well  understood  and  generally  ap- 
plied. Giving  the  statute  Its  proper  force, 
we  can  see  no  difference  between  the  effect 
of  a  Judgment  recovered  liefore  consolida- 
tion and  one  recovered  afterwards,  in  a 
case  pending  at  the  time  of  consolidation. 
The  Santa  F6  Company  came  in  as  a  volun- 
teer, and  absorbed. all  the  property  rights, 
franchises,  stock,  and  stockholders  of  the  St 
Louis  Company  while  the  suit  was  pending, 
and,  as  held  by  the  appellate  court  should 
be  treated,  under  the  statute,  as  having  ac- 
quired rights  pendente  lite. 

The  propositions  of  law  held  by  the  trial 
court  being  substantially  in  harmony  with 
our  view  of  the  law  as  above  stated,  and  the 
cause  having  been  correctly  decided,  we  see 
no  occasion  for  reviewing  these  propositions 
here.  The  Judgment  of  the  appellate  court 
will  be  affirmed.    Judgment  affirmed. 

CRAIG,  O.  J.  I  do  not  concur  in  this 
Judgment  In  my  opinion,  the  transaction 
between  the  two  railroad  companies  was  a 
sale,  not  a  consolidation. 
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PITTSBURGH,  FT.  W.  &  C.  BY.  CO.  t. 
ZiTONS  et  aL 

^npreme  Coort  of  Illinois.     Jan.  20,  1S8&) 
Eminent  Domain— Damagu—Bvidingb. 

1.  Where,  in  a  proceedins  by  a  railway  com- 
pany to  condemn  land  for  widening  its  right  of 
way  for  an  additional  track,  it  appears  that  the 
company's  track  already  located  crossed  high- 
ways 150  feet  on  each  side  of  the  land  to  be  con- 
demne(L  in  proving  the  damages  to  the  remain- 
ing land  a  city  ordinance  requiring  the  company 
to  raise  its  tracks  where  they  cross  the  Ugfaways 
to  16  feet  abore  the  hi^way  may  be  consid- 
ered, as  it  renders  necessary  the  constmction  of 
an  elevated  roadbed  on  the  land  condemned. 

2.  That  the  preamble  of  an  ordinance  recited 
the  reasons  for  requiring  the  tracks  of  a  rail- 
road company  to  be  elevated  does  not  render  its 
admittance  in  evidence  to  show  damages  to  land 
not  taken  ground  for  reversal,  as  it  will  not  be 
presumed  the  puiy  was  infinenced  thereby. 

3.  A  verdict  fizing  the  damages  to  the  re- 
maining land  on  condemnation  of  a  portion  for 
railway  tracks  will  not  be  disturbed  as  excessive 
where  it  is  well  within  the  estimates  given  by 
witnesses,  and  the  jnry  themselves  viewed  the 
premises. 

Appeal  from  circuit  conrt.  Cook  connty; 
B.  F.  Dunne,  Judge. 

Condemnation  proceedings  by  the  Pltts- 
bargh,  Ft  Wayne  &  Chicago  Railway  Com- 
pany against  Larry  Lyons  and  others.  From 
the  assesBment  of  damages,  plaintiff  appeals. 
Affirmed. 

Loesch  Bros.  &  Howell  (Frank  J.  Loesch, 
Of  counsel),  for  appellant  Edward  Maher 
and  Charles  C.  Gilbert,  for  appellees. 

BAKER,  J.  The  Pittsburgh,  Ft  Wayne  & 
Chicago  Railway  Company  filed  In  the  cir- 
cuit court  of  Cook  county  Its  petition,  under 
the  eminent  domain  act,  for  the  purpose  of 
acquiring  a  piece  of  land  amounting  to  661 
square  feet,  the  property  of  Larry  Lyons 
and  Anne  Lyons.  Said  piece  of  land  Is  a 
strip  9  feet  in  width  diagonally  oft  the  south- 
west end  of  the  east  50  feet  of  lot  4  in  block 
2  of  Nichol's  subdivision.  In  the  city  of 
Chicago.  This  strip  abuts  on  the  land  of 
said  company  lying  between  Sixty-First  and 
Chestnut  streets,  and  was  desired  by  It  for 
the  purpose  of  widening  the  right  of  way 
for  an  additional  track.  Appellees  filed  a 
cross  petition,  alleging  damage  to  the  part 
of  the  lot  not  taken.  The  cause  was  tried 
before  a  Jury,  who  awarded  appellees  $390 
for  the  value  of  the  strip  taken,  and  $1,100 
damages  for  the  remainder  of  lot  4  not 
taken.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  Judgment  rendered 
against  it  for  $1,490.  To  reverse  that  Judg- 
ment, this  appeal  is  prosecuted.  Appellant 
contends  that  the  trial  court  erred  in  ad- 
mitting in  evidence,  over  Its  objection,  a 
certain  ordinance  of  the  city  of  Chicago, 
and  that  the  award  for  damages  to  that  pot^ 
tion  of  lot  4  not  taken  was  excessive  and 
against  the  weight  of  the  evidence,  and  up- 
on these  two  grounds  relies  for  a  reversal 
of  the  Judgmen;  below. 

1.  The  ordinance  in  question  was  adopted 


by  the  city  of  Chicago  on  July  25,  1800^ 
and  is  entitled  "An  ordinance  for  the  res- 
toration of  highways  and  streets  in  the  city 
of  Chicago  whose  surface  is  occupied  by 
railroad  tracks,  by  the  removal  of  such 
tracks,  and  for  the  removal  of  railroad 
tracks  from  the  surf&ce  of  highways  and 
streets  in  said  city,"  and  It  orders  that  all 
r&Ilway  tracks  upon  the  surface  of  the 
streets  and  highways  within  the  city  of 
Chicago  shall  be  removed  therefrom,  and 
that  such  tracks  shall  not  be  again  laid,  ex- 
cept upon  structures  not  less  than  16  feet 
above  the  established  grade  of  said  high- 
ways and  streets.  The  record  shows  that, 
when  the  ordinance  was  offered  in  evidence, 
appellant  objected  to  its  introductloB  on  the 
ground  it  was  "incompetent,  immaterial, 
and  Irrelevant"  evidence;  and  counsel  say 
In  their  brief:  "The  alleged  ordinance  was 
therefore  irrelevant.  Improper,  and  Incom- 
petent for  any  purpose.  •  •  •  This  ob- 
jection being  fatal  to  the  introduction  of  the 
alleged  ordinance  as  evidence  for  appellees, 
it  is  not  material  to  examine  its  provisions, 
or  inquire  Into  its  validity  or  constitution- 
allty."  If  appellant  had  desired  to  raise  the 
question  of  the  validity  of  the  ordinance.  It 
should  have  placed  its  objection  specifically 
upon  that  ground.  Under  the  clrcnmstan- 
ces,  and  especially  as  the  city  of  Chicago 
is  not  a  party  to  this  litigation,  we  will 
assume,  for  the  purposes  of  this  proceeding, 
the  validity  of  the  ordinance. 

With  respect  to  the  relevancy  of  the  or- 
dinance as  evidence  In  this  case,  appellant 
contends  that  because,  at  the  point  of  con- 
tact with  the  appellees'  lot,  the  railway 
owns  Its  own  right  of  way,  this  trade-eleva- 
tion ordinance  could  not  apply.  This  deduc- 
tion Is  not  reasonable.  The  record  shows 
that  the  railway  crosses  Sixty-First  street, 
a  public  highway,  at  a  point  about  150  feet 
north  of  the  i>olnt  of  contact  with  the  app^- 
lees'  lot,  and  then,  proceeding  south,  crosses 
another  public  highway  (Chestnut  street) 
about  150  feet  south  of  the  southern  point 
of  contact  with  said  lot  It  necessarily  fol- 
lows that  If  the  tracks  are  elevated  at  the 
highways,  as  required  by  the  ordinance, 
they  must  likewise  be  elevated  at  the  lot  in 
question,  for  appellant  must  either  maintain 
a  continuous  elevated  embankment  or  stmc- 
ture,  or,  after  crossing  Sixty-First  street  at 
the  elevation,  run  downhill  16  feet  to  the 
middle  of  the  block  between  that  street  and 
Chestnut,  and  thence  uphill  16  feet  until 
the  latter  street  is  reached.  The  latter 
course  Is  so  unreasonable  that  it  is  not  even 
remotely  i>ossible  it  would  be  adopted.  It 
was  therefore  competent  for  the  Jury  to 
consider  whether  or  not  the  erection  of  an 
embankment  or  other  structure  on  a  portion 
of  the  appellees'  lot  would  decrease  the 
value  of  the  remainder. 

The  objection  that  the  preamble  to  the  or- 
dinance probably  prejudiced  the  minds  of 
the  Jury,  we  think  without  merit    The  or- 
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dtnance  mn  competent  testimony,  and  tb« 
preamble  merely  stated  the  reasons  why  the 
adoption  of  the  ordinance  was  considered 
necessary.  The  material  part  of  the  or- 
dinance was  what  it  ordained,  not  what  In- 
dnced  the  city  council  to  pass  it.  It  Is  to  be 
presumed  that  the  Jury  altogether  disregard- 
ed the  mere  recitals  contained  in  the  pre- 
amble, and  were  influenced  only  by  what 
was  ordered  to  be  done,  as  that  was  all 
that  had  any  bearing  whatever  upon  the 
questions  submitted  to  them. 

2.  It  Is  urged  that  $1,100  was  an  excessive 
award  of  damages  for  the  remainder  of  the 
appellees'  lot  not  taken.  Many  witnesses 
were  examined  on  this  branch  of  the  case, 
the  opinions  ot  witnesses  ranging  from  a 
merely  nominal  damage  fixed  by  a  witness 
for  appellant,  to  $2,500  fixed  by  a  witness 
for  appellees.  The  Jury  themselves  viewed 
the  property,  and,  amid  such  conflicting 
testimony,  were  probably  largely  Influenced 
in  malting  up  their  verdict  by  their  own 
calculations  made  from  a  personal  inspec- 
tion of  the  premises.  The  Jury  were  In- 
structed, at  the  instance  of  appellant,  that 
their  examination  of  the  premises  was  a 
part  of  the  evidence  In  the  case,  and  should 
be  so  considered  by  them  In  making  their 
awards.  We  do  not  know  what  weight  the 
Jury  may  have  given  to  the  testimony  of 
the  witnesses  for  appellees  and  appellant, 
respectively,  or  to  what  extent  they  relied 
upon  the  evidence  obtained  by  them  from 
their  own  view  of  the  premises.  We  can- 
not, therefore,  say  whether  the  damages  are 
excessive  and  against  the  weight  of  the  evi- 
dence or  not.  Maywood  Co.  v.  Village  ot 
Maywood,  140  HI.  217,  29  N.  E.  704;  Kleman 
V.  Railway  Co.,  123  111.  188,  14  N.  E.  18; 
Railroad  Co.  v.  Hopkins,  90  111.  323.  We 
find  no  error  In  the  record,  and  the  Judg- 
ment of  the  circuit  court  will  be  affirmed. 
Judgment  affirmed. 


cuo  ni.  in) 

DILLMAN  T.  NADELHOFPBR.* 
(Bnpreme  Court  of  lUinois.     Oct  U,  1885.) 

NOTB— QCAIURTT— CONSIDBKATION— LlABILlTT  0» 

OuARANTOB— Appeal— Rbvikw. 

1.  The  original  ccntsideratlon  of  a  note  will 
support  a  contract  of  guaranty  of  the  collection 
thereof,  indorsed  thereon  before  delivery  of  the 
note  to  the  payee. 

2.  A  contract  of  guaranty  of  the  collectioD 
of  a  note  reqniru  that  the  payee  shall  use  due 
diligence  to  collect  the  note  after  maturity. 

3.  Where,  in  an  action  on  a  gnarauty  of  the 
collection  of  a  note,  no  proposition  was  submit- 
ted to  the  trial  court,  to  wnich  the  action  was 
tried  without  a  jury,  as  to  what,  as  a  matter 
of  law,  coDBtitutEd  doe  diligence  in  the  prose- 
cntion  of  a  suit  on  the  note  against  the  maker, 
the  supreme  court,  on  appeal  from  the  appellate 
court,  cannot  review  the  question  of  diligence. 

Appeal  from  appellate  court.  Second  dis- 
trict 

»  Rehearing  denied  March  13,  1896. 


Action  by  John  W.  Nadelhoffer  against 
Lewis  E.  DlUman  and  another.  On  the 
death  of  defendant  Knowlton,  the  action  was 
prosecuted  to  Judgment  against  defendant 
Dillman,  and  from  a  Judgment  of  the  appel- 
late court  affirming  the  same  he  appeals.  Af- 
flrmed. 

George  S.  House,  for  appellant  Haley  & 
O'Donnell  (Hill,  Haven  &  HIU,  of  coiuisel), 
for  appellee. 

MAGRUDER,  J.  This  is  an  action,  begm 
on  January  10,  1888,  by  the  appellee,  as  the 
payee  in  and  holder  of  the  two  notes  here- 
inafter described,  against  the  appellant  and 
one  Calvin  Knowlton,  as  guarantors  of  the 
collection  of  said  notes,  upon  their  contract 
of  guaranty.  Both  defendants  were  serr* 
ed,  but  before  the  trial  Calvin  Knowlton 
died,  and  the  suit  proceeded  against  appel- 
lant  After  the  beginning  of  the  suit  the 
plaintiff  sued  out  an  attachment  in  aid 
thereof,  and  levied  the  same  upon  certain 
real  estate  belonging  to  the  defendant  Lewis 
E.  DlUman.  The  plea  of  general  issue  was 
filed  to  the  declaration,  and  there  was  also 
a  plea  traversing  the  allegation  of  the  affl- 
davit  for  attachment  A  Jury  was  waived, 
and  the  cause  was  tiled  by  agreement  be- 
fore the  court  without  a  Jury.  The  court 
found  for  the  plaintiff  on  both  issues,  and 
rendered  Judgment  for  $6,638.66  damages, 
which  amount  was  made  up  of  $4,132Ji9  r»> 
maining  due  and  unpaid  on  the  first  note^ 
and  $2,506.07  due  on  the  second  note.  This 
Judgment  has  been  affirmed  by  the  appel- 
late court,  and  from  such  Judgment  of  af- 
firmance the  present  appeal  is  prosecuted. 

Both  notes  were  signed  by  B}dward  R. 
Knowlton  and  Andrew  Dillman;  both  were 
dated  April  18,  1883,  at  Joliet  111.;  each  was 
for  the  sum  of  $8,000.  By  the  first  the  mak- 
ers promise  to  pay  on  July  1,  A.  T>.  1884.  af^ 
er  date,  to  the  order  of  John  W.  Nadelhofl^er, 
$8,000,  at  Joliet,  HI.,  with  interest  at  6  per 
cent  per  annum  from  date;  by  the  second 
the  makers  promise  to  pay  on  July  1,  1883^ 
after  date,  to  the  order  of  John  W.  Nadel- 
hoffer,  $8,000,  at  Joliet,  HI.,  with  interest  at 
6  per  cent  per  annum  from  date,  payable 
annually.  The  guaranty  Indorsed  upon  eacb 
of  the  notes,  and  upon  which  the  present 
suit  Is  brought,  was  signed  by  the  said  Cal- 
vin Knowlton.  and  by  the  appellant  Lewis 
E.  DlUman,  and  is  In  the  following  words: 
"For  a  valuable  consideration,  we  do  hereby 
guaranty  the  collection  of  the  within  nots 
at  its  maturity.  April  18,  1883."  It  is  to  be 
noticed  that  the  guaranty  here  is  not  by  the 
payee  of  the  note,  but  by  third  persons,  not 
parties  to  the  note.  The  contract  of  guarai^ 
ty  was,  however,  executed  by  the  guarantors 
before  the  delivery  of  the  note  to  the  payee. 
"When  a  guaranty  is  put  upon  a  note  at  the 
time  of  Its  execution,  and  so  is  a  part  of  the 
original  transaction,  no  new  consideration  is 
necessary  to  support  It"    Joslyn  r.  Oollia- 
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son,  26  III.  61.  Hence  tb«  vae  of  tbe  words, 
"for  a  valuable  consideration,"  merely  gives 
expression  to  what  the  law  would  Imply  with- 
out their  use.  It  Is  to  be. further  noticed 
that  tbe  irnaranty  Is  not  a  guaranty  of  tbe 
payment  of  the  note,  but  a  guaranty  of  the 
collection  of  tbe  note.  A  contract  guaranty- 
ing the  payment  of  a  note  or  debt  Is  an  ab- 
solute contract  By  it  tbe  guarantor  under- 
takes, for  a  valuable  consideration,  to  pay 
tbe  debt  at  maturity,  if  the  principal  debtor 
falls  to  do  so;  and  upon  it.  If  the  debt  is 
not  paid  at  maturity,  tbe  guarantor  may  be 
sued  at  once.  But  a  contract  guarantying 
the  collection  of  a  note  or  debt  Is  conditional 
in  its  character,  and  tbe  guarantor  thereby 
undertakes  to  pay  the  debt,  upon  condition 
that  tbe  owner  thereof  shall  make  use  of  the 
ordinary  legal  means  to  collect  it  from  tbe 
principal  debtor  with  diligence,  and  with- 
out avail.  Newlan  v.  Harrington,  24  HL  207; 
Day  V.  Elmore,  4  Wis.  190.  By  some  courts 
it  seems  to  be  held  not  only  that  tbe  guaran* 
tor  of  the  collection  of  the  note  or  debt  can 
avoid  liability  to  pay  until  the  impossibility 
of  collecting  the  debt  has  been  demonstrated 
by  tbe  prosecution  of  a  suit  to  judgment  and 
execution  against  tbe  principal  debtor  with- 
out success,  but  that  such  prosecution  is  a 
condition  precedent  to  the  right  of  recovery 
against  the  guarantor,  and  that  the  fact  of 
insolvency  is  no  excuse  for  tbe  fallore  so  to 
prosecute.  The  better  opinion,  bowever, 
seems  to  be  that  tbe  Insolvency  of  tbe  prin- 
cipal debtor  will  excuse  tbe  failure  to  in- 
stitute suit  and  obtain  Judgment  (1  Brandt, 
Sur.  {  98,  and  cases  In  note;  Voorhles  v. 
Atlee,  29  Iowa,  49;  Durand  v.  Bowen,  73 
Iowa,  573,  35  N.  W.  644);  and  such  is  the 
rule  in  this  state  as  laid  down  in  the  <»8e 
of  Judson  V.  GrOOlEwin,  37  111.  286.  In  Jnd- 
son  V.  Gookwln,  supra,  it  was  held  tliat, 
where  the  payee  of  a  note  Indorses  thereon 
a  written  guaranty  of  Its  collection,  his  lia- 
bility Is  tbe  same  as  that  of  an  indorser  or 
assignor  under  the  statute.  Such  an  assign- 
or of  a  note,  under  the  act  of  1874  in  regard 
t«  negotiable  instruments  (Rev.  St.  c.  98,  { 
7),  is  liable  to  tbe  assignee  thereof  if  the 
latter  shall  have  used  due  diligence  by  the 
Institution  and  prosecution  of  a  suit  against 
the  maker  thereof  for  the  recovery  of  tbe 
money  or  property  due  thereon,  or  damages 
In  lien  thereof;  provided  that,  if  the  institu- 
tion of  such  suit  would  have  been  unavail- 
ing when  such  instrument  became  due,  sncb 
assignee  may  recover  against  tbe  assignor 
as  If  due  diligence  by  suit  had  \)eea  used 
(Rev.  St  1845,  p.  885,  f  7).  Due  diligence 
means  reasonable  diligence;  such  diligence 
as  a  prudent  man  would  exercise  in  tbe  con- 
duct of  his  own  afCalrs.  Nixon  v.  Weybricb, 
20  lU.  600;  Judson  v.  Gookwln,  supra.  The 
holder  of  the  note  must  prosecute  tbe  maker 
with  reasonable  diligence  in  order  to  hold 
the  Indorser  responsible.  Allison  v.  Smith, 
20  111.  105.  To  show  diligence  by  suit  the 
assignee  or  bolder  must  institute  legal  pro- 


ceedings against  the  mkker  at  the  firat  term 
after  the  maturity  of  the  note,  and  must 
prosecute  them  to  Judgment  at  tbe  earliest 
period  within  bis' power,  and  then  Issue  ex- 
eontlon  without  delay.  Bestor  v.  Walker,  4 
GUman,  3;  Robinson  v.  Olcott  27  IlL  181; 
Voorhles  ▼.  Atlee,  stqira;  1  Brandt,  Sor.  f 
101. 

Substantially  In  accordance  with  these 
principles,  the  trial  court  held  as  law  the  fol- 
lowing propositions  submitted  by  the  defend- 
ant below,  the  appellant  here:  "Tfae  obliga- 
tion assnnied  by  a  guarantor  of  tbe  collec- 
tion of  a  note  is  that  be  will'  pay  tbe  note 
If  tbe  maker  fail  to  pay  the  same  at  maturi- 
ty, and  tbe  legal  holder  of  tbe  note  is  not 
able,  by  due  diligence,  to  enforce  collection 
from  the  maker.  -  And  In  such  case  it  is  nec- 
essary for  tbe  legal  holder  to  show,  as  a  con- 
dition precedent  to  a  leooveiy  against  the 
guarantor,  either  tliat  be  has  prosecuted  tbe 
maker  with  due  diligence  without  avail,  or 
that  tbe  Instltntion  of  a  suit  against  the 
maker  would  have  been  nnavaiUAg.  And 
also,  If  the  legal  bolder  relies  on  diligence 
by  suit,  he  must  institute  legal  proceedings 
against  the  maker  at  tbe  first  term  of  the 
proper  court  after  maturity  of  tbe  note,  and 
must  prosecute  such  proceedings  to  Judg- 
ment 4nd  execution  at  tbe  earliest  period 
within  bis  pow«r;  and,  if  delay  is  had  in 
obtaining  Judgment,  such  result  must  not 
grow  out  of  bis  consent  or  his  negligence." 
No  pcoiposltlons  were  submitted  by  the  plain- 
tiff below  to  be  b^d  as  law  In  tbe  decision 
of  the  case.  Tbe  foregoing  were  the  only 
propositions  submitted  by  tbe  defendant. 
No  objection  is  pointed  out  to  us  as  having 
been  made  either  to  the  admission  or  exclu- 
sion of  evidence.  Counsel  for  appellant  ar- 
gues at  length  that  the  appellee  did  not 
prove  due  diligence  in  tbe  prosecution  of  tbe 
two  suits  vpoa  tbe  notes  above  described 
against  the  makers  thereof.  It  is  not  claim- 
ed that  there  was  any  want  of  due  diligence 
in  tbe  institution  of  the  suits.  The  suit  up- 
on the  note  first  maturing  was  brought  to 
the  first  term  of  court  after  its  maturity. 
Before  the  second  note  matured,  the  makers 
thereof  obtained  an  injunction  against  ap- 
pellee, enjoining  him  from  beginning  suit 
thereon.  This  injunction  remained  In  force 
for  nearly  a  year,  and  when  it  was  dissolved 
appellee  began  suit  upon  tfae  second  note  at 
tbe  next  term  of  court  after  tbe  dissolution 
of  tbe  injunction.  It  would  be  an  unneces- 
sary and  profitless  task  to  follow  counsel 
through  bis  review  of  all  the  various  steps 
taken  in  tbe  proeecutlon  of  the  suits  upon 
the  notes.  Judgments  were  finally  obtained 
upon  them,  and  executions  were  issued  npoa 
the  Judgments,  and  all  was  realized  that 
could  be  realized  in  payment  of  the  notes. 
One  of  tbe  makers  of  the  notes  died  long  be- 
fore either  Judgment  was  obtained  against 
the  survivor.  There  is  evidence  tending  to 
show  that  before  Judgment  was  obtained 
upon  the.  second  note,  tbe  surviving  maker, 
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Andrew  DUlman,  had  become  InsolTent. 
The  question  -whether  due  diligence  has 
been  used  In  the  prosecution  of  a  suit  In  or- 
der to  fasten  liability  upon  an  Indorser  or  a 
guarantor  for  collection  has  In  some  cases 
been  held  to  be  a  question  of  fact  for  the 
Jury;  in  some  cases,  where  the  evidence  has 
been  undisputed,  it  has  been  held  to  be  a 
question  of  law  for  the  court;  and  in  some 
cases  It  has  been  held  to  be  a  mixed  ques- 
tion of  law  and  fact,  to  be  passed  upon  by 
the  jury  under  the  instructions  of  the  court. 
If  it  were  a  question  of  fact,  then,  In  the 
case  at  bar,  we  are  precluded  from  consid- 
ering it,  as  it  is  settled  by  the  judgment  of 
the  appellate  court  affirming  the  Judgment 
of  the  circuit  court.  If  there  be  any  undla- 
pnted  facts  or  circumstances  dis<dosed  by 
the  testimony  in  regard  to  the  prosecution  of 
the  suits  on  the  notes,  which,  in  the  opin- 
ion of  counsel,  show  a  want  of  due  dlUgence 
as  matter  of  law,  we  cannot  consider  them, 
because  no  proposition  in  relation  thereto 
was  submitted  to  the  trial  court  to  be  held 
as  law  in  the  decision  of  the  case.  We  are 
inclined,  however,  to  regard  the  question  of 
due  dUigeace  in  the  prosecution  of  a  suit 
against  the  maker  of  a  note  in  order  to 
charge  the  guarantor  of  the  collection  there- 
of with  liability  as  a  mixed  question  of 
law  and  ;fact,  which  should  be  submitted  to 
the  jury  under  proper  Instructions  from  the 
court  Backus  t.  Shipherd,  11  Wend.  629; 
Day  y.  Elmore,  4  Wis.  190;  1  Brandt,  Sur. 
g  101.  As  the  Jury  was  waived  in  this  case, 
its  functions  were  performed  by  the  trial 
court  under  the  agreement  of  the  parties; 
and,  as  no  proposition  was  submitted  to  that 
court  tp  be  held  as  law  in  Its  decision  upon 
the  subject  of  due  diligence,  the  Judgment 
of  the  appellant  court,  affirming  that  of  the 
trial  court,  settles  the  question,  so  far  as  we 
are  concerned.  St.  Louis  Nat.  Stock- Yards  v. 
Wiggins  Ferry  Co.,  102  111.  514.  The  Judg- 
ment of  the  appellate  court  is  affirmed. 
Judgment  affirmed. 

(leo  III.  263) 

METHBNY  et  al.  v.  BOHN.i 
(Supreme  Court  of  Illinoia.     Oct  11,  1895.) 

LBOITIH AOT— BDBDBK  or  PbOOV— SUFPIOIBXOT 
or  EVIDB.NOB. 

1.  In  partition  of  land  of  a  decedent,  of 
whom  complaiiiant  claimed  to  be  a  child  and 
heir,  defendant  denied  that  complainant  was  a 
legitimate  cliild  or  heir  of  deceased.  The  evi- 
dence showed  that  complainant  was  brought  up 
in  the  family  of  deceased  and  his  wife  as  their 
lawful  offsprinpr,  and  that  he  was  always  treat- 
ed and  recogmzed  as  their  child,  by  them  and 
others.  BeUl,  that  the  burden  of  disproving 
complainant's  parentage  and  right  to  inherit  was 
cast  on  defendant. 

2.  Idle  rumois  or  donbts  of  scandal  mongers 
are  inadmissible  to  prove  illegitimacy. 

3.  A  physician  who  examined  and  prescrib- 
ed for  deceased's  wife  previous  to  February  23, 
18S3,  the  alleged  date  of  complainant's  birth, 
and  occasionally  saw  her  during  the  three  months 
before  such  date,  and  also  afterwards,  and  wit- 

.    1  Bdieaiing  denied  March  13,  189& 


nessea  who  knew  her  before  that  date,  testified, 
in  effect,  that  she  had  the  appearance  of  preg- 
nancy. Witnesses  who  saw  her  within  two 
weeks  after  February  23d  testified  that  she  was 
in  bed,  with  the.  appearance  of  illness,  and  the 
cbJld  was  with  her,  and  appeared  like  a  newly- 
born  infant.  Deceased's  wife  testified  that  com- 
plainant was  bom  to  her  on  snch  day,  and  the 
evidence  showed  that  deceased  brought  up  com- 
plainant as  Ills  legitimate  child,  and  for  eight 
years  so  recognized  liim,  mailing  daily  asser- 
tions of  his  legitimacy  and  right  to  inherit  A 
pliysician  testified,  for  defendant,  that  in  Novem- 
ber, 1882,  he  examined  snch  wife,  and  she  was 
not  pregnant,  bat  she  denied  tliat  he  made  such 
examination.  Another  physician  testified  that 
the  test  described  by  the  former  would  not  be 
conclusive  as  to  her  condition.  Another  testi- 
fied that  the  facts  stated  by  the  physician  call- 
ed by  complainant  did  not  furnish  snffldent  data 
to  enable  a  physician  to  testify  positively  that 
she  was  pregnant  Beld,  that  the  evidence 
supported  a  finding  that  complainant  was  legit- 
imate. 

Appeal  from  circolt  court,  Carroll  county; 
James  Shaw,  Judge. 

Bill  by  Charles  D.  Bohn  against  Leonnetta 
O.  Metheny  and  others,  for  partition.  From  a 
decree  for  complainant,  defendants  Leonnetta 
C-  Metheny  and  her  husband  appeal.  Af- 
firmed. 

J.  A.  Craln,  for  appellants.  O.  F.  Wood- 
ruff,  W.  H.  A.  Renner,  and  George  L.  Hoff- 
man, for  appellees. 

PHILLIPS,  J.  Complainant  filed  his  bill 
for  partition  of  certain  real  estate  of,  and  the 
assignment  of  dower  to  the  widow  in,  the 
estate  of  Samuel  Bohn,  the  Intestate,  from 
whom  the  land  descended.  Leonnetta  C. 
Metheny  and  husband  and  Lucinda  Bohn,  the 
widow,  are  made  defendants.  No  contro- 
versy arises  on  the  pleadings,  nor  in  the  own- 
ership of  the  land  alleged  to  be  owned  by  the 
intestate,  Samuel  Bohn,  nor  the  rights  of  the 
widow  to  dower.  The  contention  is  whether 
the  complainant  is  the  child  and  heir  at  law 
of  Lucinda  Bohn  and  Samuel  Bohn.  The  bill 
alleges  that  Samuel  Bohn  died  November  12, 
1891,  leaving,  surviving,  Lucinda  Bohn,  bis 
widow,  Charles  D.  Bohn,  his  son,  the  com- 
plainant, and  Leonnetta  C.  Metheny,  his 
daughter  by  adoption,  one  of  the  defendants, 
as  his  sole  heirs  at  law,  and  at  the  time  of 
his  death  was  seised  and  in  possession  of  the 
lands  in  the  bill  described.  The  answer  of 
Leonnetta  C.  Metheny,  by  ber  guardian  ad 
litem,  denies  that  Charles  D.  Bohn  was  or  is 
the  legitimate  son  or  heir  at  law  of  Samuel 
33ohn,  deceased,  and  denies  he  became  seised 
of  said  lands  as  such  heir,  as  In  the  bill  al- 
leged. Samuel  Metheny,  the  husband  of 
Leonnetta,  in  his  answer,  sets  up  the  same 
allegations  as  are  set  up  in  her  answer.  Rep- 
lication was  filed.  Depositions  of  witnesses 
were  submitted  on  hearing,  and  numerous 
witnesses  examined  orally.  We  will  not  take 
up  and  analyze  the  testimony  of  each  witness, 
but  will  discuss  the  nature  of  the  evidence  in 
general  terms. 

It  is  alleged  by  appellants  that,  as  the  com- 
plainant filed  this  bill  for  partition  against 
the  defendant  Leonnetta  C.  Metheny,  who  Is 
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a  minor,  the  burden  of  proof.  Is  npon  him  to 
make  out  and  prove  his  case  on  the  point  of 
his  heiiBhlp  by  a  preponderance  <tf  the  evl- 
demce.  The  complainant  was  a  minor,  and, 
as  Is  abundantly  shown  by  competent  testi- 
mony, was  bronght  np  In  the  family  of  Sam- 
uel Bohn  and  Ludnda  Bohn  as  their  lawful 
offspring,  they  living  together  as  husband  and 
wife.  He  was  always  treated  and  recognized 
as  their  child,  by  them  and  others.  This  af- 
fords prima  facie  evidence  of  his  parentage 
and  right  to  Inherit,  and  the  burden  of  dis- 
proving parentage  and  right  to  inherit  is  thus 
cast  npon  defendants.  Loan  CSo.  y.  Bonner, 
76  111.  315.  Of  certain  exceptions,  in  which 
hearsay  evidence  is  admissible,  the  question 
of  pedigree  Is  one.  Tradition  Is  proper  evi- 
dence in  such  case,  as  are  also  the  declara- 
tions of  parents  who  are  deceased.  Good- 
ilght  V.  Moss,  2  Cowp.  591;  Beibeley  Peer- 
age Case,  4  Camp.  418;  Jackson  v.  Browner, 
18  Johns.  37;  Cuddy  v.  Brown,  78  JR.  415; 
Harland  v.  Eastman,  107  lU.  635.  Counsel 
for  appellants  does  not  seek  to  contradict  this 
proposition,  but  urges  that.  If  a  controversy 
had  arisen.  In  the  lifetime  of  Samuel  Bohn, 
as  to  Charles  D.  being  a  son  and  heir  of  said 
Samuel,  then  the  declarations  of  the  father 
could  not  be  received  when  referring  to  a  date 
subsequent  to  the  beginning  of  the  contro- 
versy. The  general  rule  is  that  declarations 
made  after  a  controversy  originates  are  ex- 
cluded. By  the  term  "controversy,"  as  thus 
used,  are  not  meant  mere  Idle  rumors,  or 
doubts  of  curious  scandal  mongers,  whose  dis- 
cussion of  the  family  matters  of  their  neigh- 
bors Is  made  without  reverence  for  sanctity, 
morality,  privacy,  or  r^lgion.  At  the  time  of 
the  appearance  of  Charles  D.  Bohn,  the  fa- 
ther, Samuel  Bohn,  was  about  63  years  of 
age,  and  the  mother,  Lucinda,  was  about  49. 
They  had  previously  adopted  a  daughter,  and 
had  proposed  to  adopt  a  son.  They  had  tal^- 
en  a  male  Infant  from  a  foundling  asylum, 
with  such  purpose  in  view.  In  September  pre- 
vious, and,  after  retaining  It  for  some  three 
weeks,  returned  it  to  the  asylum.  Certain 
neighbors  who  were  not  taken  Into  the  con- 
fidence of  the  family  seeme^  to  doubt  the 
paternity  of  the  child,  Charles  D.,  when  he 
appeared.  Appellants'  counsel  sought  to  show 
these  doubts,  rumors,  etc.,  which  sprang  up 
with  the  appearance  of  the  Infant,  which  evi- 
dence was  excluded  by  the  court  That  evi- 
dence was  not  admissible,  and  such  suspi- 
cions, doubts,  and  rumors  do  not  rise  to  the 
dignity  of  a  controversy  that  would  exclude 
declarations  made  thereafter  by  the  father. 
Idle  sx>eculatlon8  of  those  whose  curiosity 
may  be  aroused  as  to  the  possible  paternity 
of  a  child  cannot  make  an  issue  as  to  legiti- 
macy or  heirship,  nor  furnish  a  basis  of  an 
evidentiary  fact  that  requires  dlsproval  or 
aCTects  the  question  of  the  burden  of  proof. 
This  being  a  chancery  cause,  the  Inquiry  here 
is  whether  or  not  the  competent  evidence  in 
the  record, '  taken  In  connection  with  the 
pleadings,  sustains  the  decree  that  was  en- 


tered.   Sawyer  t.  CampbeU,  130  m.  186,  22 
N.  B.  458. 

The  testimony  of  the  physician  who  exam- 
ined and  prescribed  for  Ludnda  Bohn,  motb* 
er  of  complainant,  for  a  time  preceding  com- 
plainant's birth,  and  who  occasionally  saw 
the  mother  at  a  few  rods  distance  during  the 
three  months  prior  to  complainant's  birth,  as 
well  as  subsequently  thereto.  Is  in  this  record, 
-with  the  testimony  of  witnesses  who  knew 
and  observed  Mrs.  Bohn  prior  to  the  23d  of 
February,  1883.  This  testimony  Is  to  the  ef- 
fect that  Mrs.  Bohn  had  the  appearance  of 
pregnancy.  The  testimony  of  several  wit- 
nesses who  saw  Mrs.  Bohn  within  two  weeks 
following  the  said  23d  of  February  was  that, 
when  they  saw  her,  she  was  in  bed,  with  the 
appearance  of  Illness,  and  the  child  was  with 
her,  with  the  appearance  of  a  recently  bom 
Infant  The  evidence  shows  that,  on  the 
Dooming  following  the  appearance  of  the  In- 
fant, the  father,  Samuel  Bohn,  stated  to  many 
different  persons  that  a  son  was  bom  to  hint, 
and  it  further  appears  that,  on  frequent  occa- 
sions, in  conversation  wltti  friends.  In  the 
home  circle,  and  on  all  occasions,  and  wher- 
ever he  was,  when  he  had  occasion  to  speak 
of  Charles  i>.  he  spoke  of  him  as  his  son,— 
as  his  heir,— and  hoped  he  (the  father)  would 
live  long  enough  to  give  him  a  good  edncs/- 
tlon,  and  expressed  the  utmqst  pride  and  af- 
fection for  the  child.  Samuel  Bohn  for  more 
than  eight  years  thus  spoke  of  and  evidenced 
affection  for  his  son.  He  spoke  of  his  chil- 
dren, saying  he  had  an  adopted  daughter  and 
a  son,— his  own  son.  With  a  right  of  disposi- 
tion of  his  property  by  will,  it  Is  difficult  to 
conceive  a  purpose  or  motive  for  such  declara- 
tions and  expressions  If  they  were  untrue.  It 
Is  incomprehensible,  when  all  the  facts  are 
considered,  that  such  declarations  were  un- 
true. That  falsehood,  deception,  and  feigned 
affection  were  indulged  in  by  Samuel  Bohn 
for  years,  without  motive,  necessity,  or  rea- 
son, must  be  found  if  the  claims  of  appellants 
are  sustained.  The  deduction  can  be  fairly 
drawn  from  this  evidence  that  Samuel  Bohn 
was  a  man  of  probity  and  morality,  and,  as 
applicable  here,  we  cite  Gaines  v.  New  Or- 
leans, 6  WaU.  642,  where  the  court  said.  In 
passing  on  a  somewhat  similar  question: 
"The  inquiry  naturally  arises,  what  motive 
had  he  to  declare  his  child  legitimate  If  he 
knew  the  facts  were  otherwise?  He  was  a 
man  of  superior  intelligence  and  long  resi- 
dence in  Louisiana,  and  necessarily  knew,  by 
the  laws  of  the  state,  he  could  secure  to  his 
child  enough  of  his  property  to  make  her  rich. 
If  she  was  illegitimate.  It  is  inconceivable 
that  such  a  man  would  risk  a  declaration  of 
legitimacy  wlilch  he  knew  to  be  false,  and 
thus  jeopard  the  estate  which  he  insisted, 
with  so  much  confidence,  he  had  secured  to 
his  child,  and  in  the  security  of  which  he  said 
*he  would  die  contented.' "  Lucinda  Bohn 
testifies  the  child,  Charles  D.  Bohn,  was  born 
to  her  on  the  23d  day  of  February,  1883,  and, 
at  the  time,  her  husband,  Samuel  Bohn,  and 
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a.  woman  servant,  were  present,  and  tbat  she 
cared  for  and  raised  the  child.  Her  testi- 
mony is  ecpUdt  and  positive.  Its  correctness 
Is  sought  to  be  challenged  by  reason  of  iHe 
fact  that,  when  she  applied  for  letters  of  ad- 
ministration on  the  estate  of  her  deceased 
busband,  she  stated  the  heir  to  be  an  adopted 
daughter,  and  omitted  the  name  of  the  son. 
8he  explains  that  fact  by  testifying  she  was 
Informed  by  Samuel  Metheny,  the  hnsband  of 
the  adopted  daughter,  that.  If  she  stated.  In 
her  petition, .  that  Charles  D.  Bohn  was  an 
■ta^  certain  attorneys  he  named  would  send 
her  to  the  penitentiary,  and  that  she  omitted 
bis  name  from  the  petition  thrangh  fear.  On 
readifig  this  evidence,  a  chanc^or  would 
-faave  little  hesitancy  In  finding,  as  a  fact,  that 
Ludnda  Bohn  was  a  woman  somewhat  igno- 
rant; that  she  was  one  in  whom  fear  could 
be  readily  aroused,  and  who  would  be  influ- 
enced by  8U<^  fear;  and  that  a  declaration 
made  to  hec  might  be  easily  misunderstood. 
The  making  of  such  statement  Is  denied  by 
-Metheny. 

'  As  against  the  case  thus  made  by  the  com- 
plainant, the  defendants  called  as  a  witness 
a  physician  and  surgeon,  who,  according  to 
kis  testimony,  had  graduated  from  several 
medical  colleges,  and,  while  engaged  In  prac- 
tice. In  1882,  and  prior  thereto,  had  made  dis- 
eases of  women  a  specialty.  During  about 
'six  months  of  the  year  he  was  engaged  In  an 
itinerary  practice,  visiting  varlons  towns  and 
cities,  and  staying  about  a  week  at  a  place, 
and,  as  testified  to  by  htm  in  chief,  had  from 
75  to  100  patients  a  week,  and,  as  stated  on 
cross-examination,  had  from  100  to  150  cases 
a  week.  He  states  that,  in  November,  1882, 
Lucinda  Bohn  called  on  him  in  the  city  of 
Lanark,  where  he  made  an  examination  of 
her,  she'  being  "disrobed"  for  the  purpose; 
that  he  used  Instruments  in  that  examination 
after  the  ballottement  test,  and  at  the  time  of 
that  examination  Mrs.  Bohn  was  not  preg- 
nant Mrs.  Bohn  denies  she  was  undressed, 
or  an  examination  made,  or  an  Instrument 
used  as  stated,  but  says  she  called  to  procure 
medicine  for  stomach  troubles,  which  was  fur- 
nished, as  she  testifies.  A  memoiandmn 
made  by  that  physician  and  surgeon  in  a  book 
at  the  time  docs  not  indicate  an  examination 
of  the  character  stated  by  the  physician,  but 
does  Indicate  the  administration  of  powders 
for  a  disease  of  the  female  organs  and  for 
bad  liver  and  blood.  Certain  witnesses  testi- 
fied they  called  on  Mrs.  Bohn  a  few  days  after 
the  appearance  of  Charles  D.,  and  found  her 
up,  dressed  In  a  tight  dress,  with  no  appear- 
ance of  Illness.  Leonnetta  C.  Metheny,  one 
of  the  defendants,  was  bom  October  5,  1876, 
and  first  saw  Charles  D.  early  on  the  morning 
of  February  23,  1883.  She  testifies  that,  on 
the  latter  morning,  she  was  called  up  when 
it  was  yet  dark,  and  shown  the  child.  She 
also  testifies  to  statements  made  by  the  serv- 
ant and  Mrs.  Bohn,  and  to  the  appearance  of 
a  visitor  the  next  morning,  who,  when  seen 
by  the  servant  approaching  the  house,  waa 


by  that  servant  taken  into  the  bouse  through 
the  Idtchen  by  direction  ot  Mrs.  Bohn,  who 
had  qaicldy  seized  some  bed  clothing,  and 
lain  down  on  the  lounge,  covering  herself, 
and  tbe  CMiversatlon  of  Mrs.  Bohn  and  the 
visitor  is  detailed.  Similar  conduct  on  tbe 
part  of  Mrs.  Bohn,  and  other  conversations, 
are  also  detailed  and  testified  to  by  Leonnet- 
ta. She  further  relates  incidents  in  ref ermce 
to  the  child,  and  conversations  about  It 
When  it  Is  remembered  that  Leonnetta  at  that 
time  was  less' than  six  years  and  five  months 
old,  her  wonderful  recollection  and  exceeding 
precocity  excite  surprise.  As  a  trait  of  char- 
acter at  that  early  age,  it  is  only  surpassed 
by  the  suspicion  and  want  of  sympathy  and 
afFection  whl<di  are  evidenced  towards  the 
"only  mother  she  ever  Iinew"  and  the  only 
father  who  showered  kindnesses  on  her, 
whose  child  she  seeks  to  have  disinherited  of 
Its  interest  In  an  estate  of  abont  $40,000.  Ac- 
cordldg  to  her  testimony,  Charles  D.  Is  not  an 
belr  of  her  adopted  father,  notwithstanding 
that  father,  who  brought  up  Charles  D.  as  his 
legitimate  son  and  for  about  eight  years  so 
recognized  him,  made  dally  assertions  of  his 
legitimacy  and  right  to  inherit 

In  addition  to  the  foregoing  testimony  a 
physician  and  surgeon  was  called  as  an  ex- 
pert by  the  defendants,  whose  testimony  waa 
given  after  reading  the  deposition  of  -  the 
physician  called  by  complainant  His  testi- 
mony was  to  tbe  efFect  that,  from  the  facts 
detailed,  a  physician  had  not  sufficient  data 
to  testify  positively  that,  at  tbe  time  alluded 
to,  Mrs.  Bobn  was  pregnant,  but,  In  answer 
to  a  hypothetical  question,  admitted  the  symp^ 
toms  detailed  would  indicate  that  condition, 
but  still  claimed  a  physician  could  not  swear 
positively  to  that  fact.  A  physician  and  sur- 
geon was  called  by  the  complainant  as  an  ex- 
pert, and,  with  reference  to  the  testimony  of 
the  physician  and  surgeon  called  by  the  de- 
fendants, on  the  examination,  he  claimed  that 
the  ballottement  test  would  not  be  conclu- 
sive, because  it  waa  not  properly  made,  and 
the  use  of  an  Instrument,  as  stated  by  that 
witness,  was  not  Inconsistent  with  Mrs. 
Bohn's  condition  being  as  stated  by  complain- 
ant's witnesses.  That  a  disagreement  exists 
between  these  ptiysiclans  and  surgeons  on  a 
particular  case,  when  called  as  experts  on  c^ 
posing  sides,  does  not  excite  surprise.  We 
will  not  attempt  to  analyze  their  evidence  and 
conclusions.  From  the  whole  evidence  the 
decree  should  be  afilrmed.    Decree  affirmed. 


Oflo  HI.  77) 
McPHAIL  V.  PEOPLE  ex  rd.  LAMBERT.i 
(Supreme  Court  of  Illinois.     Oct  11,  1885.) 

Quo  WaRUANTO  —  LIMITA.TIOSS  —  DiSOKBTIOK    OF 

JUDOB  —  BUPFICIBNCT     OF     FuiA.  — 

UEMCBRBIi— ESTnPPEU 

1.  A  quo  warrr.nto  proceeding,  prosecuted  by 
the  state,  for  tbe  purpose  of  ousting  one  cbArged 
with  unlawfully  exercising  the  office  of  a  poBce 


1  Rehearing  denied  March  10,  1896. 
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magistnte,  i»  not  affected  by  the  statute  of  limi- 
tatioDB  barring  ordinary  ciril  actions.  66  Hi. 
App.  289,  affirmed. 

2.  Though  no  period  Is  fixed  hj  law  in 
whidh  to  bring  an  informalton  in  the  nature  of 
a  qao  warranto,  lapse  of  time  is  a  ground  for 
refusing  leave,  to  be  considered  with  other  cir- 
cumstances.    56  111.   App.  289,  affirmed. 

3.  Granting  permission  to  file  an  informa- 
tion in  the  nature  of  a  quo  warranto,  by  the  dr- 
coit  judge  in  vacation,  on  September  26,  1893, 
to  oust  one  charged  with  unlawfully  exercising 
the  office  of  police  magistrate  since  April  29, 
1882,  Is  not  an  abuse  of  discretion. 

4.  An  information  in  a  quo  warranto  pro- 
ceeding alleged  that  relator  was  elected  police 
magistrate  for  four  years  at  an  election  held 
November  14,  1890;  that  he  qualified  as  such, 
and  was  conunissioned;  that  he  had  been  ever 
since,  and  still  was,  performing  the  duties  of 
such  office;  and  that  his  term  would  not  expire 
tin  Januaty,  1886.  Defendant  pleaded  that,  on 
April  19,  1892,  "there  being  a  vacancy"  in  said 
office,  he  was  elected  thereto;  that  he  duly  qual- 
ified and  was  commissioned,  and  was  l^ally  in 
said  office,  "without  this,  that  relator  •  •  • 
was  ever  legally  elected  police  magistrate  •  •  • 
under  the  act  of  February  20,  1868."  Beld, 
that  such  plea  did  not  traverse  the  allegations 
of  the  information,  or  directly  state  any  facts  in 
avoidance,  and  was,  therefore,  bad.  66  111.  App. 
289,  affirmed. 

6.  A  demurrer  does  not  admit  conclusions 
of  law  stated  by  the  pleader,  nor  the  construction 
placed  by  him  on  statutes. 

6.  The  fact  that  relator,  at  the  time  defend- 
ant was  candidate  for  the  office  of  police  magis- 
trate, promised  to  assist  him  in  securing  the 
same,  did  not  estop  the  former  from  bringing  the 
information,  it  not  appearing  that  he  in  fact  as- 
sisted defendant  at  or  before  tbe  election. 

7.  Nor  was  relator  estopped  by  the  fact 
that,  after  said  election,  he  sent  many  cases, 
wherein  changes  of  venue  were  taken,  to  defend- 
ant for  trial,  and  tried  cases  sent  to  him  by  de- 
fendant; the  latter  being  a  de  facto  police  magm- 
trate.     66  111.  App.  2^,  affirmed. 

Appeal  from  appellate  court,  Second  district 
Proceeding  in  the  nature  of  quo  warranto, 
on  the  relation  of  Charles  T.  Lambert,  against 
Duncan  McPb&U,  to  oust  defendant  from  the 
office  of  police  ma^trate.  A  Judgment  of 
ouster  was  affirmed  by  the  appellate  cotirt  (jSQ 
ni.  App.  289),  and  defendant  appeals.  Af- 
firmed. 

W.  H.  Wells,  for  appellant     E.  J.  Cooney, 
State's  Atty.,  and  L.  F.  Meek,  for  appellee^ 


BAKER,  J.  TblB  is  an  ixtformatton  in  the 
nature  of  a  qno  warranto,  prosecuted  in  the 
Peoria  drcnlt  court  by  the  state's  attorney  of 
Peoria  county,  in  the  name  of  the  people  of 
the  state  of  Illinois,  on  the  relati<»i  of  Ohaxles 
T.  Lambert  and  against  Duncan  McPhall, 
the  appellant  The  Information  was  filed  by 
leave  of  the  Jndge  of  the  court  In  vacation, 
and  process  was  issned  and  served  to  the  Oc- 
tober term,  1883.  The  cause  was  heard  at 
said  term  xrporx  a  demurrer  to  the  Ist,  2d,  3d, 
4th,  6th,  6th,  and  7th  pleas  of  McPhail,  and 
the  court  sustained  the  demnrrer  to  each  of 
said  pleas;  and,  McPhall  standing  by  them, 
the  court  rendered  jndgment  of  ouster  against 
him  from  the  office  of  police  magistrate,  and 
that  he  pay  a  fine  of  <»e  dollar  and  the  costs 
of  the  proceeding.  On  an  appeal  to  the  ap- 
pellate conrt  for  the  Second  district,  the  Judg- 


ment was  affirmed,  and  this  further  appeal 
then  taken. 

It  appear  from  the  information,  that  prior 
to  November  6>  1891,  the  city  of  Peoria  was 
organized  under  an  act  entitled  "An  act  to 
reduce  the  charter  of  the  city  of  Peoria,  and 
the  several  acta  amendatory  thereof,  into  one 
act,  and  revise  the  same,"  approved  February 
20,  1869.  It  also  appears  that  section  1  of 
an  act  approved  and  In  force  April  13,  1876 
(Laws  1875,  p.  81;  1  Starr  &  0.  St  p.  633), 
makes  provisicm  for  the  election  of  police 
magistrates  in  towns,  cities,  and  villages,  and 
that  section  2  of  said  act  provides  that  the 
election  for  iwlice  magistrates  In  cities  that 
have  one  or  more  police  magistrates,  elected 
under  a  former  organization,  as  a  town  or 
dty,  shall  not  be  held  until  the  term  for  which 
said  police  magistrate  or  magistrates  were 
elected  has  expired.  It  also  appears,  from 
the  information,  that,  at  a  municipal  election 
held  in  the  city  of  Peoria  on  the  4th  day  of 
November,  1890,  Charles  T.  Lambert  was 
elected  police  magistrate  of  the  city  of  Peoria 
for  the  term  of  four  years,  and  that  after- 
wards, and  within  the  time  prescribed  by 
law,  he  duly  qualified  as  such  police  magis- 
trate and  was  duly  commissioned  as  such  for 
four  years  from  the  first  Tuesday  in  January, 
1891,  and  ever  since  had  been,  and  still  was, 
performing  the  duties  and  exercising  the  pow- 
ers, functions,  and  Jurisdiction  of  police  mag- 
istrate of  the  city  of  Peoria,  and  that  his  term 
of  office  would  not  expire  until  the  first  Tues- 
day In  January,  1895.  And  the  information 
shows  that  on  November  6,  1881,  the  city  of 
Peoria  became  Incorporated  imder  the  gen- 
eral incorporation  act  entitled  "An  act  to  pror 
vide  for  the  incorporation  of  cities  and  vil- 
lages," approved  April  10, 1872,  and  that  there 
is  no  provision  in  said  act  for  the  election  of 
police  magistrates  in  cities  organized  under  It; 
and  shows  that  at  a  special  electicm  held  in 
said  city  of  Peoria,  for  the  election  of  city 
officers,  on  April  19,  1892,  candidates  for  po- 
lice magistrate  were  voted  for  without  au- 
thority of  law,  and  that  at  said  election,  Dun- 
can McPhall  received  a  majority  of  the  votes 
cast,  and  afterwards  assumed  to  qualify  as 
police  magistrate,  and  has  since  wrongfully, 
and  without  authority  of  law,  assumed  to  act 
as  police  magistrate  of  the  city  of  Peoria. 
The  claim  of  the  Information  Is  that,  at  the 
time  of  the  adoption  of  the  general  incorpora- 
tion law  by  the  dty,  there  was  already  a 
police  magistrate  in  office,  who  had  been 
elected  while  the  dty  was  incorporated  un- 
der the  act  of  February  20,  1869,  and  whose 
term  of  office  would  not  expire  until  January, 
1895,  and  that  therefore,  the  election  of  Mc- 
Phall In  April,  1892,  as  police  magistrate,  was 
not  only  unauthorized  by  law,  but  expressly 
prohibited  by  section  2  of  the  act  of  April  13. 
1875. 

The  first  plea  sets  up  that  the  cause  of  ac- 
tion did  not  accrue  within  1  year  next  before- 
the  commencement  of  suit,  and  the  second 
plea,  that  it  did  not  accrue  within  16  months. 
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Even  U  It  should  be  regarded  tliat  the  In- 
formation In  the  case  at  bar  Is,  In  effect,  a 
dvll  remedy,  for  the  protection  of  private 
rights,  and  that  the  statutes  barring  ordinary 
dvll  actions  are  applicable  to  It,  yet  the  stat- 
ute that  would  govern  would  be  the  last 
clause  of  section  16  of  chapter  83  of  the  Re- 
vised Statutes,  which  provides  that  all  dvll 
actions  not  otherwise  provided  for  shall  be 
commenced  within  5  years  after  the  cause  of 
action  accrued.  But  we  do  not  consider  this 
quo  warranto  proceeding,  prosecuted  by  the 
state's  attorney,  for  the  purpose  of  ousting 
one  charged  with  wrongfully  and  without  au- 
thority of  law  exercising  the  office.  Jurisdic- 
tion, and  powers  of  a  poUce  magistrate,  as 
simply  a  dvll  remedy,  for  the  protectioD  of 
private  rights  only.  PoUce  magistrates  are 
public  officers,  that  are  provided  for  in  the 
constitution  of  the  state;  and  by  that  instru- 
ment the  Judicial  powers  of  the  state  are,  In 
part,  vested  In  them.  Artlde  6,  Si  1,  21.  Tlie 
office  of  police  magistrate  is  one  in  which  the 
state  and  the  general  public  have  a  deep  In- 
terest, and  the  Jurisdiction  attached  to  It  Is 
uniform  with  that  belonging  to  the  office  of 
justice  of  the  peace.  It  is  a  matter  of  public 
concern  to  the  people  of  the  state,  and  against 
their  peace  and  dignity,  that  any  one  should 
unlawfully,  and  without  authority  of  right, 
exercise  the  Jurisdiction,  powers,  and  func- 
tions of  such  office,  and  also  a  matter  of  Inr 
terest  to  the  state  and  to  the  general  public 
that  more  persons  than  the  law  authorizes 
are  acting  as  poUce  magistrates.  In  this 
country  the  rule  is  that  the  attorney  general 
or  state's  attorney  may  file  the  information 
In  behalf  of  the  people,  where  the  Interests  of 
the  general  public  are  involved,  at  any  time, 
and  that.  In  conformity  with  the  maxim, 
"Nullum  tempus  occurrit  regi,"  lapse  of  time 
constitutes  no  bar  to  the  proceedhig-  High, 
Extr.  Leg.  Rem.  S  621;  Com.  v.  Allen,  128 
Mass.  808.  It  is,  however,  to  be  borne  In 
mhid  that  granting  leave  to  file  an  informa- 
tion in  the  nature  of  a  quo  warranto  is  a  mat- 
ter within  the  sound  legal  discretion  of  the 
court,  or,  under  our  statute,  of  the  Judge 
thereof  in  vacation;  that.  In  the  application 
for  such  leave,  the  length  of  time  which  has 
elapsed  is  a  ground  for  refusing  leave,  to  be 
considered  along  with  all  the  other  circum- 
stances of  the  case,  and  that  the  common  law 
famishes  no  definite  time  beyond  which  an 
Information  will  not  Ue.  Rev.  St  c.  112,  t  1; 
Rex  V.  Stacey,  1  Term.  R.  1;  People  v.  Walte, 
70  HL  25.  In  the  case  at  bar  the  appellant 
began  to  use  and  exercise  the  office  of  police 
magistrate  on  and  after  April  29, 1892,  and  on 
September  16,  1893,  in  vacation,  the  Judge  of 
the  circuit  court  gave  leave  to  file  the  In- 
formation. No  equitable  reasons  appear  in 
the  case  for  withholding  the  writ  of  quo  war- 
ranto, and  it  cannot  be  said  that  there  was 
no  probable  ground  for  the  proceeding,  or 
that  there  was  an  abuse  by  the  circuit  Judge 
of  the  discretionary  power  given  him  by  the 
statnte. 


The  substance  ot  the  third  plea  Is  that,  on 
April  19,  1892,  "there  bdng  a  vacancy  in  all 
the  offices  of  said  city,  and  eBi)edaIly  there 
being  a  vacancy  in  the  office  of  police  magis- 
trate of  the  dty  of  Peoria,"  an  election  was 
held,  and  the  defendant  was  duly  and  legally 
elected  to  the  office  of  police  magistrate,  and 
duly  quaUfled  within  20  days,  and  was  com- 
missioned and  was  legally  in  said  office,  "with- 
out this,  that  the  relator,  Charles  T.  Lambert, 
was  ever  legally  dected  police  magistrate  of 
the  city  of  Peoria  under  the  act  of  February 
20,  1860."  The  plea  also  contains  an  aver- 
ment that  the  dty  of  Pewia  had  wholly  failed 
and  neglected  to  dect  any  police  magistrate 
under  any  law,  at  any  time  prior  to  the  last- 
mentioned  law  (dties  and  villages  act,  ap- 
proved April  10,  1872);  and  the  said  failure 
to  dect,  as  aforesaid,  was  the  cause  of  said 
before-mentioned  vacancy.  A  plea  must  d- 
ther  traverse  or  confess  and  avoid.  It  is  al- 
lied in  the  information  that,  at  a  municipal 
dectlon  for  officers  held  in  the  dty  of  Peoria 
on  November  4,  1890,  the  relator  was  deded 
police  magistrate  of  the  dty  of  Peoria  for  the 
term  of  four  years;  that  he  qualified  as  such, 
and  was  CMnmisslMied,  "and  ev&e  since  has 
been  and  still  Is  performing  the  duties  and 
exercising  the  powers,  functions,  and  jurisdic- 
tion of  poUce  magistrate  of  the  dty  of  Peo- 
ria"; and  that  his  term  of  office  would  not 
expire  until  the  first  Tuesday  In  January, 
1895.  The  plea  does  not  traverse  all  or  any 
of  these  allegations,  or  In  direct  terms  state 
any  fact  or  facts  in  avoidance.  There  is  no 
direct  averment  that  there  was  a  vacancy  In 
the  office,  and  no  facta  stated  showing  such 
vacancy.  It  Is  not  good  and  suffldent  plead- 
ing to  say,  "there  being  a  vacancy,"  etc  The 
defendant  was  called  upon  by  the  people  of 
the  state  to  either  disclaim  or  Justify;  and.  If 
he  Justified,  it  was  required  of  him  to  set  oat 
his  tiUe  fully  and  particoUurly,  and  it  was 
necessary  for  him  to  set  up  all  the  facts  nec- 
essary to  constitute  a  good  and  sufficient  titie 
to  the  office.  This  he  did  not  do  in  this  plea. 
The  demurrer  admits  only  such  facts  as  are 
well  pleaded,  and  it  does  not  admit  the  con- 
dusions  of  law  stated  by  the  pleader,  nor 
the  construction  placed  by  him  upon  the  stat- 
utes. It  would  seem  to  be  wholly  immaterial 
whether,  under  the  amendatory  and  revised 
diarter  of  February  20,  1869,  the  police  mag- 
istrates were  to  be  dected  by  the  people  or 
api)olnted  by  the  dty  coundl;  for  the  consti- 
tution of  1870  provides  that  bH  police  magis- 
trates "shall  be  dected,"  and  the  act  of  AprQ 
IS,  1875,  malces  ample  provision  for  the  dee- 
tion  of  a  police  magistrate  quadrennially,  at 
the-  annual  election  of  dty  t^cers.  In  cities  in- 
corporated under  special  acts,  in  all  cases 
where  the  law  under  which  the  dty  is  Incor- 
porated "does  not  authorize  the  dection  of  s 
police  magistrate."  The  case  made  by  this 
third  plea  is  wholly  unlike  Souey  v.  Peofda, 
113  III.  109,  which  seems  to  be  largely  relied 
on  by  appellant.  In  that  case  Soucy  had  tx&x 
deded  to  the  office  for  a  stated  time,  aitd 
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mttll  his  succecwor  should  be  elected  and 
qufdifled,  and  It  was  held  that  he  could  law- 
fully hold  over  until  his  successor  was  elected 
and  qualified  without  being  guilty  of  usurpa- 
tion of  office,  and  that  the  relator,  McCracken, 
had  failed  to  establish  his  election  to  the  of- 
fice. Here,  on  the  other  hand,  McPhall,  the 
defendant,  was  not  the  Incumbent  of  the  of- 
fice at  and  before  the  time  of  the  supposed 
election,  but,  on  the  contrary  thereof,  the  re- 
lator was  such  incumbent,  and  no  question  of 
the  right  to  hold  over  after  the  expiration  of 
a  term  of  office  is  iuTolved. 

The  fourth  plea  sets  up  that,  prior  to  the 
election  of  April  19,  1892,  at  which  defendant 
was  the  candidate  of  one  of  the  political  par- 
ties for  the  office  of  police  magistrate,  the  re- 
lator, Lambert,  said  to  him,  in  substance, 
that  he  (Lambert)  would  assist  the  defendant 
to  secure  his  election  by  all  means  In  his  pow- 
er, and  also  said  to  him,  in  substance,  "You 
can  beat  that  other  fellow,"— meaning  the 
opposing  candidate  of  the  other  political  par- 
ty. The  fifth  and  sixth  pleas  are  substan- 
tially like  the  fourth  plea.  It  does  not  appear, 
from  either  of  said  pleas,  that  the  relator, 
'Lambert,  was  a  candidate  at  said  election  of 
April  19.  1892,  or  that  be  voted  at  said  elec- 
tion, or  that  he  rendered  any  assistance,  ei- 
ther at  or  before  the  election,  in  securing  the 
election  of  either  appellant  or  his  opponent. 
or  that  he  was  even  in  the  city  of  Peoria 
when  the  election  was  held.  We  are  unable 
to  see  that  these  street-comer  prophecies  and 
promises  of  assistance,  upon  which  it  does  not 
appear  that  even  the  slightest  reliance  was 
ever  placed  by  appellant,  can  have  the  effect 
of  an  estoppel,  and  especially  in  a  case  like 
this,  where  the  interests  of  the  state  and  of 
the  general  public  are  involved.  People  v. 
Walte,  70  111.  25,  is  not  in  point  There  the 
relator  participated  in  the  election  by  voting, 
and  by  running  as  an  opposing  candidate. 
Nor  is  People  v.  Moore,  73  111.  132,  an  author- 
ity for  appellant,  for  there  the  relator  was 
present  at  and  took  part  In  the  election  of 
trustees  of  the  church. 

The  seventh  plea  avers  that  on  and  ever 
since  April  30, 1892,  Lambert,  the  relator,  was 
and  has  continued  to  be  an  acting  police  mag- 
istrate for  the  city  of  Peoria,  and  during  all 
that  time  has  kept  an  office  as  such,  and  that 
relator,  from  April  30,  1892,  until  the  com- 
mencement of  this  suit,  sent  many  cases 
wherein  changes  of  venue  were  taken  from 
him,  to  the  defendant  for  trial,  and  tried 
many  cases  which  were  sent  to  him  by  de- 
fendant on  change  of  venue.  McPhail,  the 
defendant,  was  a  police  magistrate  de  facto. 
Police  magistrates  are  Justices  of  the  peace 
In  law  and  In  fact,  though  different  In  name 
(People  V.  Palmer,  64  HI.  41);  and  Lambert, 
himself  a  police  magistrate,  had  no  Jurisdic- 
tion or  authority  to  officially  determine  that 
appellant  was  not  a  police  magistrate  and  Jus- 
tice of  the  peace,  de  Jure  as  well  as  de  facto. 
The  statute  (Rev.  St  c.  79,  {  30)  made  it 
Lambert's  duty.  In  case  of  a  change  of  venue, 
v.43M.E.no.5 — 2& 


to  tnusmlt  all  the  papers  and  documents  be- 
longing to  the  suit  to  the  nearest  justice  of 
the  peace,  and  also  made  it  his  duty  to  pro- 
ceed In  all  suits  sent  to  him  on  change  of 
venue  "as  if  the  suit  had  been  instituted  be- 
fore him."  The  plea  is  to  be  taken  most 
strongly  against  the  defendant  below  (appel- 
lant here)  whose  pleading  it  is;  and  so  the 
presumption  must  be  that  appellant  and  the 
relator,  each,  respectively,  was  the  nearest 
police  magistrate  or  Justice  of  the  peace,  each 
to  the  other.  We  perceive  nothing  in  this 
plea  that  would  preclude  or  estop  the  people 
from  maintaining  this  quo  warranto  suit  or 
Lambert  from  being  the  relator  therein. 

There  was  no  error  in  sustaining  the  demur- 
rer to  the  several  pleas,  or  in  rendering  Judg- 
ment of  ouster,  and  for  fine  and  costs.  The 
Judgment  of  the  appellate  court  is  affirmed. 
Judgment  affirmed. 

(160  III.  203) 
NEVITT  V.  WOODBURN.i 
(Supreme  Court  of  IlUnois.     Oct  11,  1895.) 
JuDGMBKT — Res  Judicata— Ck>ixA.TEBAi.  Attack. 

1.  In  the  absence  of  fraud  or  collusion,  sure- 
ties on  administration  bonds  are  Ix>und  by  adju- 
dications against  their  principal  as  to  his  ac- 
counts with  the  estate,  though  not  parties  th^e- 
to. 

2.  A  decree  of  the  coun^  court  based  on 
the  report  of  an  executor,  and  finding  the  amount 
due  from  him  to  his  estate,  cannot  be  collateral- 
ly attacked  by  his  sureties  on  the  ground  that 
the  court  was  without  jurisdiction  to  charge  him 
with  certain  items  as  executor,  without  the  in- 
troduction in  evidence  of  the  report  on  which 
the  decree  was  rendered,  the  decree  itaeif  not 
showing  the  items  included  tiierein.  56  lU. 
App.  346,  affirmed. 

3.  A  cause  of  action  on  an  executor's  bond 
accrues  on  the  failure  of  the  principal  to  pay  a 
judgment  against  him,  where  a  judgment  has 
been  rendered:  but  when  a  judgment  is  reversed 
on  appeal,  or  by  proceedings  in  error,  the  action 
is  pending  until  final  judgment  is  entered,  and 
the  statute  of  limitations  does  not  begin  to  run 
in  favor  of  the  sureties  until  that  time,  thongh 
an  execution  may  have  been  issued  on  the  first 
judgment  before  its  reversal.  56  Hi.  App.  346, 
affirmed. 

4.  The  fact  that  an  executor  is  removed 
pending  a  settlement  of  his  accounts  does  not 
deprivethe  cotmty  court  of  jurisdiction  to  pro- 
ceed with  their  settlement  and  his  sureties  are 
liable  for  his  failure  to  pay  a  decree  thereafter 
entered  on  such  settlement 

5.  That  a  decree  against  an  executor  is  in 
favor  of  the  estate  generally,  and  he  is  not  or- 
dered to  pay  it  to  an  administrator  de  bonis  non, 
Is  no  defense  to  an  action  by  such  administrator 
to  recover  the  amount  of  uie  decree  from  the 
sureties  of  the  executor, 

6.  In  an  action  under  section  39  of  the  ad- 
ministration act  (Starr  &  C.  St  p.  208),  provid- 
ing that  an  executor  or  administrator  who  has 
been  removed  shall  be  liable  on  his  bond  to  a 
subsequent  administrator  for  any  mismanage- 
ment or  other  delinquency,  it  is  not  necessary 
to  show  a  demand  on  the  executor.  56  111.  Add. 
346,  affirmed. 

Appeal  from  appellate  court.  Second  dis- 
trict 

Action  by  Charles  H.  Woodbum,  as  admin- 
istrator de  bonis  non  of  the  estate  of  George 


X  Rehearing  denied  March  13,  1886. 
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W.  Woodburn.  against  Edward  H.  Nevltt 
and  others,  sureties  on  the  bond  of  Peter 
Egu  as  executor  of  the  will  of  said  George 
W.  Woodburn.  Judgment  for  plaintiff  in  the 
circuit  court  before  John  D.  Orabtree,  J., 
which  was  affirmed  by  the  appellate  court 
(66  m.  App.  346)  on  proceedings  in  error, 
and  defendant  Nevitt  appeals.    Affirmed. 

Jarrls  Dlnsmoor,  for  appellant  John  Q. 
Manahan,  for  appellee. 

MAGRUDER,  J.  This  Is  an  action  of  debt, 
begun  on  April  28,  1883,  In  the  name  of  the 
people  for  the  use  of  Charles  H.  Woodburn, 
administrator  de  bonis  non  of  the  estate  of 
George  W.  Woodburn,  deceased,  against  the 
appellant,  Edward  H.  Nevltt,  and  others, 
sureties  upon  the  bond  of  Peter  Ege  as  ex- 
ecutor of  the  will  of  said  George  W.  Wood- 
bum.  Appellant  was  the  only  one  of  the  de- 
fendants who  was  served.  Pleas  were  filed 
to  the  declaration.  Replications  were  ffied 
to  the  pleas.  The  catise  was  tried  before  a 
jury,  and  the  trial  resulted  In  verdict  and 
judgment  for  the  plaintiff  for  $7,000  debt 
and  $2,412  damages;  the  latter  being  the  sum 
of  $1,841,  hereinafter  mentioned,  and  inter- 
est thereon. 

George  W.  Woodburn  died  on  April  19, 
1872,  in  Whiteside  county,  and  left  a  will  in 
which  be  appointed  his  nephew  Peter  Elge 
bis  executor,  with  power  to  sell  his  real  es- 
tate for  the  payment  of  his  debts,  and  for  the 
purpose  of  raising  a  fund  sufficient  to  pay  out 
of  the  interest  thereon  to  his  wife  $1,000  per 
year  for  ber  support  during  her  lifetime,  and 
at  her  death  to  go  to  his  son  James  H.  Wood- 
bum  during  his  lifetime,  etc.  Ege  was  ap- 
pointed executor  on  October  2,  1872,  and  ex- 
ecuted a  bond,  dated  on  that  day,  in  the  sum 
of  $7,000,  with  appellant  and  two  others  as 
sureties,  conditioned,  as  required  of  execu- 
tors by  the  statute  then  in  force,  that  he 
would  make  and  exhibit  in  the  county  court 
a  true  and  perfect  Inventory,  etc.;  Oiat  he 
would  render  to  said  court  a  Just  account  of 
bis  doings  as  executor,  and  well  and  truly 
fulfill  the  duties  enjoined  upon  him  In  said 
will;  that  he  would  pay  and  deliver  the  lega- 
cies and  bequests  therein  contained  to  the 
parties  thereto  entitled,  so  far  as  the  estate 
of  the  testator  should  extend,  according  to 
the  value  thereof,  and  as  the  law  should 
charge  him;  and  In  general,  that  be  would 
do  all  other  acts  that  might  be  required  of 
him  by  law.  Rev.  St  1874,  p.  105,  c.  3,  {  7. 
On  October  13,  1882,  Ege  was  removed,  and 
his  letters  testamentary  were  revoked,  by  the 
county  court  of  Whiteside  county,  for  waste 
and  mismanagement  of  the  estate,  and  neg- 
lect and  refusal  to  perform  the  duties  of  his 
trust.  Subsequently  Charies  H.  Woodburn 
was  appointed  by  said  court  administrator  de 
bonis  non,  with  the  will  annexed.  This  suit 
is  brought  under  section  39  of  the  adminis- 
tration act,  which  provides  as  follows:  "In 
all  cases  where  any  such  executor  or  admin- 


istrator shall  have  his  letters  revoked,  he 
shall  be  liable  on  his  bond  to  such  subse- 
quent administrator,  or  to  any  other  person 
aggrieved,  for  any  mismanagement  of  the 
estate  committed  to  his  care;  and  the  subse- 
quent administrator  may  have  and  maintain 
actions  against  such  former  executor  or  ad- 
ministrator for  all  such  goods,  chattels,  debts 
and  credits  as  shall  come  to  his  possession, 
and  which  are  withheld,  or  have  been  wast- 
ed, embezzled  or  misapplied,  and  no  sati» 
faction  made  for  the  same."  1  Starr  &  C. 
St  p.  208. 

In  order  to  establish  a  breach  of  the  condi- 
tions of  the  bond,  plaintiff  introduced  In  evi- 
dence a  decree  of  the  circuit  court  of  White- 
side county  entered  on  July  8,  1888,  and,  in 
connection  therewith,  another  decree  of  said 
court  entered  in  the  same  cause  theretofore, 
pn  October  9,  1882.  As  will  appear  by  ref- 
erence to  Woodburn  ▼.  Woodburn,  123  111. 
608,  14  N.  E.  58,  16  N.  B.  209,  a  bill  had  been 
filed  in  said  court  by  James  XL  Woodburn, 
the  son  and  heir  of  George  W.  Woodburn. 
deceased,  against  the  widow,  Phebe  A.  Wood- 
bum,  to  enjoin  a  suit  at  law  and  correct  a 
mistake  in  a  deed,  and  the  vrldow  had  there- 
in filed  a  cross  bill  against  her  son  to  set 
aside  a  certain  agreement  A  bill  had  also 
been  filed  by  the  widow  against  Peter  Ege, 
the  executor,  for  an  accounting.  There  were 
also  then  pending  in  said  circuit  court  two 
appeals  taken  by  said  executor,  Peter  Ege, 
from  two  orders  entered  by  the  county  court 
in  the  matter  of  said  estate,— one  an  order 
made  upon  the  final  report  of  said  executor 
to  the  county  court  and  the  other  an  order 
directing  the  executor  to  pay  over  to  the 
widow  a  certain  sum  found  to  be  due  from 
him.  These  chancery  causes  and  appeals  from 
the  county  court  were  consolidated,  and  one 
decree  was  entered  therein  on  October  9, 1882, 
which  is  the  decree  introduced  In  evidence  as 
above  stated.  That  portion  of  said  decree 
which  has  reference  to  the  final  report  of  the 
executor  to  the  county  court  recites  that  "the 
court  being  fully  advised  in  the  premises  in 
the  matter  of  the  appeal  of  Peter  Ege,  as 
executor  of  the  last  will  and  testament  of 
George  W.  -Woodburn,  deceased,  from  the 
county  court  of  said  county  on  the  filnal  re- 
port of  said  executor,  doth  find  that  there  is 
due  the  estate  of  said  deceased,  from  the 
said  executor,  the  sum  of  $8,604.52";  and 
the  decree  then  proceeds  to  order  and  ad- 
judge that  Ege  pay  said  sum,  with  Interest 
from  the  date  of  the  decree,  within  €0  days, 
and,  in  default  thereof,  that  execution  issue, 
etc.  This  decree  of  October  9,  1882,  was 
taken  by  writ  of  error  for  review  to  the  ap- 
pellate court  sad  was  thence  brought  by 
appeal  to  this  court,  and  the  decision  upon 
it  is  reported  as  Woodbum  v.  Woodburn, 
supia.  We  there  held  that  so  far  as  said 
sum  of  $8,604.6^— "with  which  Ege  was  char- 
ged as  executor,  and  for  which  judgment 
was  rendered  against  him  In  favor  of  the  es- 
tate"—was  made  up  of  a  certain  note  for  $3^ 
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050  and  inteteBt  thereon,  It  was  erroneous, 
and  «p  said,  "We  decide  nothing  more 
against  the  indebtedness  found  due  from  Ege, 
as  executor,  to  the  estate  of  George  W.  Wood- 
bum,  than.  In  respect  of  this  note,— that  he 
should  not  have  been  charged  therewith." 
The  judgment  entered  In  that  case  was  a 
Judgment  reversing  the  decree  and  Judgment 
of  the  circuit  court,  and  remanding  the  cause 
for  further  proceedings  conformable  to  the 
opinion.  The  decree  of  July  9,  1888,  recites 
that  James  H.  Woodbum  had  sued  out  from 
the  appellate  court  a  writ  of  error,  directed 
to  said  Phebe  A.  Woodbum  and  James  Ege, 
to  reyerse  In  part  said  decree  of  October  9, 
1882,  and  had  prosecuted  the  same  to  a  hear- 
ing In  said  court;  that  said  Phebe  A.  Wood- 
bum  had  appealed  from  the  Judgment  of  thtf 
appellate  court  In  said  cause  to  the  supreme 
court  of  Illinois,  and  had  prosecuted  her  ap- 
peal to  final  Judgment;  that  the  parties  ap- 
peared by  counsel,  and  the  mandate  and  opin- 
ion of  the  supreme  court  were  filed  and  read; 
that  the  said  Ege  was  present  pro  se;  that 
the  cause  was  referred  to  the  master  to  state 
the  account  against  the  said  Ege  in  accord- 
ance with  the  decision  of  the  supreme  court 
And  the  decree,  after  the  statement  of  the 
account  by  the  master  was  read  and  heard, 
adjudges  "that  by  eliminating  the  said  note 
of  James  H.  Woodbum  for  the  original  sum 
of  $3,050,  in  accordance  with  the  order  of  the 
supreme  court,  and  correcting  said  decree 
made  in  said  cause  October  9,  1882,  the  bal- 
ance against  said  Peter  Ege  shall  be  the  sum 
of  $1,369.13;  and  the  same  shall  be,  with  in- 
terest from  said  9th  day  of  October,  A.  D. 
1882,  the  amount  due  said  estate  from  said 
Peter  Ege,  and  which  is  found  by  the  court 
to  be  the  total  amount,  the  sum  of  $1,841.00, 
which  said  last-mentioned  sum  said  Peter 
Ege  is  *  •  •  oKlered  to  pay  •  •  •  with- 
in thirty  days,"  etc. 

1.  The  main  point  made  by  appellant  is 
that  the  trial  court  erred  In  refusing  to  per- 
mit Mm  to  introduce  certain  evidence  for 
the  alleged  purpose  of  showing  that  the  sum 
stated  in  the  declaration  to  have  come  Into 
the  ezecntor's  hands,  to  wit,  $1,841,  was  the 
proceeds  of  certain  lands  sold  by  the  execu- 
tor as  trastee.  Upon  this  branch  of  the 
case,  counsel  for  appellant  refers  us  to  a 
large  number  of  authorities  holding  that 
executors  may  act  In  a  double  capacity,— as 
executors,  by  virtue  of  their  office,  and  as 
agents  or  trustees,  under  a  warrant  of  at- 
torney; that  only  the  powers  and  duties  of 
executor,  which  result  from  the  nature  of 
that  office,  devolve  upon  an  administrator 
with  the  will  annexed;  that  the  authority 
to  act  as  trustee  does  not  devolve  upon 
sncb  administrator;  that  sureties  on  the 
bond  of  an  executor  are  not  liable  for  the 
proceeds  of  real  estate;  that  default  In  the 
payment  of  the  proceeds  of  real  estate,  aris- 
ing from  the  execution  of  a  trust  power  In 
the  will,  does  not  contravene  any  condition 
of  the  executor's  bond;    that  the  liability 


to  t>ay  over  such  proceeds  Is  not  in  «onw» 

quence  of  the  bond;  and  hence  that  such 
liability  cannot  be  enforced  against  the 
sureties.  We  do  not  deem  It  necessary  to 
discuss  these  authorities,  or  to  pass  any 
opinion  npon  the  doctrine  announced  by 
them.  It  is  sufficient  to  say,  so  far  as  the 
present  case  is  concerned,  that  the  decree  of 
1888  was  produced  in  evidence,  and  read 
in  connection  with  the  decree  of  1882.  It 
thus  appears  tiiat  Judgment  was  rendered 
against  Peter  Ege,  the  principal  In  the  bond, 
for  money  due  from  him  as  executor  to  the 
estate  of  George  W.  Woodbum.  This  find- 
ing that  the  executor,  as  such,  owed  the 
money  to  the  estate  is  binding  on  the  surety. 
"As  a  general  rule,  sureties  upon  official 
bonds  are  not  concluded  by  a  decree  or 
Judgment  against  their  principal,  unless 
they  have  had  their  day  In  court,  or  an  op- 
portunity to  be  heard  In  their  defense;  but 
administration  bonds  seem  to  form  an  ex- 
ception to  this  general  rule,  and  the  sureties 
thereon.  In  respect  of  their  liability  for  the 
default  of  the  principal,  seem  to  be  classed 
with  such  sureties  as  covenant  that  their 
principal  shall  do  a  particular  act"  Irwin 
V.  Backus,  25  Gal.  214.  The  llabUity  of  a 
surety  upon  an  administration  bond  is  fixed 
by  the  Judgment  against  his  principal;  and 
this  Is  so  by  reason  of  the  terms  of  his 
obligation,  which  are  substantially  those  of 
the  bond  sued  on  In  this  case,  as  above  set 
forth.  It  results,  from  the  nature  of  the 
obligation  entered  into  by  a  surety  on  an 
administration  or  executor's  bond,  that  be 
is  bound  and  concluded  by  the  Judgment 
against  his  principal,  in  the  absence  of 
fraud  or  collusion.  1  Woemer,  Adm'n,  i 
255;  2  Blacl£,  Judgm.  {  589;  Ralston  y. 
Wood,  15  UL  159;  Housh  v.  People,  06  IlL 
178;  Stovall  v.  Banks,  10  Wall.  583;  Olty 
of  Chicago  V.  Gage,  95  HI.  693.  Tl^e  Judg- 
ment against  the  principal  In  such  case  Is 
res  Judicata,  and  cannot  be  collaterally  at- 
tacked in  the  action  on  the  bond.  Counsel 
for  appellant  claims  that  the  county  court 
had  no  Jurisdiction  to  charge  the  executor 
with  the  proceeds  of  real  estate  sold  under 
a  power  In  the  will  conferred  upon  him 
as  a  personal  trust,  and  by  reason  of  the 
testator's  confidence  in  him;  and  that,  th»e- 
fore,  a  Judgment  based  upon  an  account  or 
a  report  containing  such  a  charge  could  be 
attacked  collaterally.  Even  if  this  were  so, 
counsel  did  not  offer  to  Introduce  proper  evi- 
dence to  show  that  the  Judgment  was  found- 
ed upon  a  charge  for  the  proceeds  of  the 
sale  of  real  estate.  He  proposed  to  Intro- 
duce the  first  report  of  the  executor,  as  to 
the  disposition  of  the  personal  property  de- 
scribed in  the  inventory,  and  the  second  re- 
port which  mentions  only  the  note  for  $3,- 
050,  but  did  not  ofTer  the  final  report  of  the 
executor,  mentioned  In  the  decree  of  1882. 
If  the  sum  of  $1,841  represented  the  pr«>- 
ceeds  of  the  sale  of  real  estate,  the  final  re- 
p<»:t,  upon  which  the  decree  of  1882   was 
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based,  was  the  propei  evidence  of  the  fact 
The  account  In  such  report  would  be  con- 
sidered a  part  of  the  Judgment  Itself,  and 
would  show  the  nature  of  each  of  the  sev- 
eral items  therein  embraced,  and  of  the 
Judgment  of  the  court  upon  each  item.  The 
items  over  which  the  probate  court  was 
held  to  have  no  Jurisdiction  were  shown 
by  the  guardian's  account  in  People  v.  See- 
lye,  146  III.  189.  32  N.  E.  4S8,  and  by  the  ad- 
ministrator's account  in  Probate  Oourt  v. 
Hazard,  13  R.  I.  3.  Whatever  personal  trust 
the  executor  was  required  by  the  will  to  exe- 
cute as  trustee  related  to  the  sale  of  the  real 
estate  for  the  purpose  of  raising  a  fund  for 
the  support  of  the  widow.  As  the  decree  of 
1882  contains  a  separate  order  directing  Ege 
to  pay  $859.86  to  the  widow,  it  would  ap- 
pear from  the  face  of  the  decree  itself  that 
the  amount  found  due  on  the  final  report  of 
the  executor  did  not  Include  the  proceeds 
of  real  estate  derived  from  the  execution 
of  the  personal  trust 

2.  The  statute  of  limitations  was  pleaded 
to  the  declaration,  and  it  is  claimed  that  the 
action  was  barred  upon  the  alleged  ground 
that  it  did  not  accrue  within  10  years  next 
before  the  commencement  of  the  suit  Coun- 
sel for  appellant  claims  that  execution  was 
issued  upon  the  decree  of  October  9,  1882; 
that  demand  was  made  thereon  by  the  sher- 
iff on  December  11, 1882;  that  30  days  there- 
after, to  wit  on  January  12,  1883,  the  liabili- 
ty of  the  surety  began  to  run;  and  that  as 
this  action  was  not  commenced  until  April 
28,  1893,  the  10  years  had  passed,  and  the 
bar  was  complete.  We  think  that  the  cause 
of  action  accrued  on  July  9,  1888,  when  the 
final  decree  for  $1,841  was  entered  against 
Bge.  Ten  years  had  not  elapsed  after  that 
date,  and  before  the  beginning  of  the  suit 
Section  16  of  the  limitation  act  provides  that 
"actions  on  bonds  «  •  •  shall  be  com- 
menced within  ten  years  next  after  the 
cause  of  action  accrued."  2  Starr  &  O.  St 
p.  1553.  The  cause  of  action  is  not  the  mak- 
ing of  the  bond,  but  consists  of  the  execu- 
tion of  the  bond,  and  the  breach  of  the  con- 
dition of  the  bond.  Bonham  v.  People,  102 
HI.  434.  In  an  action  upon  an  executor's  or 
administrator's  bond,  the  foundation  of  the 
right  of  recovery  is  the  liability  of  the  prin- 
cipal and  sureties  to  pay  the  Judgment 
against  the  principal,  when  such  Judgment 
has  been  rendered.  The  cause  of  action 
accrues  upon  the  failure  of  the  executor  or 
administrator  to  pay  the  Judgment  so  ren- 
dered against  him.  People  v.  Seelye,  supra; 
Prank  v.  People,  147  HI.  106,  35  N.  B.  530. 
In  the  case  at  bar,  although  the  original 
Judgment  or  decree  was  rendered  against 
the  executor  on  October  9,  1882,  yet  that 
Judgment  was  taken  for  review  by  writ  of 
error  to  the  appellate  court  and  by  appeal 
to  the  supreme  court  and  finally  reversed  as 
being  too  large;  and  upon  a  remandment  of 
the  cause  a  new  Judgment  was  rendered  for 
the  correct  amount  as  reduced  by  the  re- 


viewing court  The  suit  was  pending  until 
the  final  decree  of  July,  1888.  The  statute 
of  limitations  does  not  run  while  the  acfloA 
to  recover  the  matter  In  dispute  is  pending. 
RaUway  Cio.  v.  Jenkins,  103  IlL  588.  The 
declaration  counts  upon  the  decree  of  1888, 
and  the  decree  of  1882  was  introduced  as  ex- 
planatory of  that  of  1888.  We  are  of  the 
opinion  that  the  plea  of  the  statute  of  lim- 
itations does  not  constitute  a  good  defense. 
The  case  at  bar  diflCers  from  the  case  of 
Peoria  Co.  v.  Gordon,  82  111.  435,  in  that  here 
the  Judgment  taken  up  by  writ  of  error  was 
reversed  before  the  statutory  period  had  mn, 
while  there  the  Judgment  appealed  from  was 
affirmed. 

3.  It  is  said  that  the  decree  of  1888  is  against 
'Bge  Individually,  and  not  against  him  as 
executor.  When  the  decree  of  1888  is  read 
In  connection  with  that  of  1882,  it  sufficient- 
ly appears  that  the  former  was  against  the 
executor.  It  is  true  that  the  letters  testa- 
mentary of  Ege,  the  executor,  were  revoked 
on  October  13,  1S82;  but  the  decree  of  Oc- 
tober 9,  1882,  was  rendered  against  him 
while  he  was  executor,  and  for  causes  aris- 
ing during  his  administration  of  the  estate. 
The  case  of  Slagle  v.  Bntrekin,  44  Ohio  St 
637,  10  N.  B.  675,  is  an  instructive  one  upon 
this  subject  That  was  an  action  by  an  ad- 
ministrator de  bonis  non.npon  the  bond  of  the 
executors  who  were  his  predecessors,  and 
their  sureties,  to  recover  the  amount  found 
due  the  estate  on  the  settlement  of  their  ac- 
counts in  the  probate  court  The  executors 
had  filed  their  final  account  which  was  ex- 
cepted to.  A  motion  being  made  to  remove 
them,  they  resigned,  and  their  resignations 
were  accepted  before  their  account  was  set- 
tled. After  their  resignations  the  court 
beard  the  exceptions,  and  settled  the  ac- 
count ftud  found  a  certain  amount  due  from 
them  to  the  estate,  and  ordered  them  to  pay 
it  It  was  there  held  that  where  an  ad- 
ministrator or  executor  resigns  pending  the 
settlement  of  his  accounts,  the  court  does 
not  thereby  lose  Jurisdiction  over  his  person, 
or  over  the  settlement  of  his  accounts,  and 
may  proceed  to  hear  and  determine  excep- 
tions thereto,  and  ascertain  the  amount  due 
from  him  to  the  estate,  in  like  manner  as  if 
he  had  continued  in  the  execution  of  his 
trust.  We  apprehend  that  the  same  rule 
applies  where  an  executor  has  been  remov- 
ed. In  the  case  at  bar  the  matter  of  the  set- 
tlement of  the  executor's  accounts  was  pend- 
ing and  unsettled  when  he  was  removed. 
The  fact  that  the  Judgment  against  him  up- 
on his  final  report  was  reduced  by  the  re- 
viewing court  and  a  Judgment  for  the  re- 
duced amount  rendered  against  him  in  ac- 
cordance with  the  decision  of  the  reviewing 
court  did  not  deprive  the  court  rendering 
the  Judgment  of  its  Jurisdiction  over  him, 
or  over  the  subject-matter  of  the  Judgment 
We  do  not  regard  the  third  objection  as  well 
taken. 

4.  It  Is  said  that  the  Judgment  against 
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Bge  for  the  amonnt  dne  from  him  on  his 
flnal  report  did  not  order  such  amount  to  be 
paid  to  the  administrator  de  bonis  non.  We 
do  not  regard  this  as  material.  The  admln- 
iBtrator  de  bonis  non  had  not  been  appointed 
-when  the  jndgment  waa  rendered.  It  waa 
found  that  the  amonnt  which  he  owed  was 
dne  to  the  estate  of  the  deceased,  and  this 
was  sufflcient  If  it  had  been  shown  in  this 
snit  that  the  amount  so  found  dne  had  been 
paid  to  an  authorized  representatlre  of  the 
estate,  before  the  appointment  of  the  admin- 
istrator de  bonis  non,  the  defense  to  the  ac- 
tion would  hare  been  complete,  but  no  such 
proof  was  made.  After  his  appointment  the 
administrator  de  bonis  non  was  entitled,  un- 
der the  statute,  to  maintain  a  suit  against 
the  former  executor  and  the  sureties  on  his 
bond  for  the  Indebtedness  of  such  former 
executor  to  the  estate  on  account  of  assets 
receired  by  him  and  oonverted  to  his  own 
use.  Eanifan  r.  Needles,  108  111.  403;  Slagle 
y.  Bntrekin,  supra, 

5.  It  is  furthermore  contended  that  the  dec- 
laration does  not  aver  that  a  demand  was 
made  of  Ege,  the  executor,  for  the  amount 
for  which  the  decree  was  rendered.  The 
averment  and  proof  of  such  demand  are  nec- 
essary when  the  suit  is  brought  under  sec- 
tion 115  of  the  administration  act  1  Starr 
&  C.  St  p.  244.  But  this  suit  Is  brought  un- 
der section  39,  above  set  forth,  which  does 
not  seem  to  require  a  demand  to  be  made. 
It  appears  that  the  executor,  Ege,  appeared 
and  filed  exceptions  when  the  decree  of 
18S2  was  entered,  and  that  he  was  present 
in  court  in  his  own  behalf  when  the  decree 
of  1888  was  entered.  In  each  decree  he  was 
given  30  days  from  the  filing  thereof  to  pay 
the  amount  found  due  from  him.  The  appel- 
lant admits,  however,  that  demand  was 
made  of  Ege  by  the  sheriff  on  December  11, 
1882,  for  the  sum  ordered  to  be  paid  by  the 
decree  of  1882. 

We  are  inclined  to  think  that  there  was  no 
error  in  overruling  the  motion  in  arrest  of 
Judgment;  such  motion  being  based  upon 
the  two  alleged  defects  In  the  declaration 
which  have  been  last  hereinbefore  consider- 
ed, to  wit  because  there  was  no  order  of  the 
county  court  directing  Ege  to  pay  the  ad- 
ministrator de  bonis  non  cum  testamento 
annexe,  and  because  no  demand  is  alleged 
In  the  declaration.  The  Judgment  of  the  ap- 
pellate court  is  afilrmed.  Judgment  af- 
firmed. 


(159  III.  610) 

UNITED  STATES  LIFE  INS,  CO.  v. 

BHATTUCK.1 

(Supreme  Conn  of  Illinois.     Oct  11,  1895.) 

Biu.  or  ExoEmoNs— EzTBRsioN  of  Tim  or 
Fiuao— Statotb  or  isow^nxa. 

1.  Const,  art.  6,  {  26,  provides  that  the  re- 
corder's oonrt  of  the  city  of  Chicago  shall  be 

1  Rehearing  denied  March  10,  1896. 


continued  as  the  criminal  court  of  Cook  county, 
limits  the  Jurisdiction  of  the  new  court  to  crim- 
inal cases  and  to  the  disposal  of  "unfinished  busi- 
ness," and  requires  the  terms  of  the  court  to  be 
held  alternately  by  the  Judges  of  the  superior 
and  circuit  courts,  such  judges  to  be  ex  officio 
Judges  of  the  criminal  court  The  recorder's 
court  was  a  court  of  both  civil  and  criminal  Jn- 
riadiction.  Beld,  that  the  criminal  and  superior 
courts  were  distinct  courts,  and  therefore  a  judge 
of  the  superior  court  while  sitting  as  Judge  of 
the  criminal  court  had  no  authority  to  extend 
the  time  within  which  a  bill  of  exceptions  in  a 
civil  case  in  the  superior  court  could  be  filed,  the 
statute  authorizing  the  extension  of  such  time  by 
a  Judge  of  the  superior  court  as  a  court 

2.  Even  if  an  order  extending  the  time  so 
made  oonld  be  treated  as  a  direction  to  the  clerk 
of  the  superior  court  to  enter  of  record  an  order 
for  extension  of  time,  it  could  have  no  effect  un- 
less presented  to  the  clerk  before  the  expiration 
of  the  time  originally  granted  for  filing  the  bill. 

8.  Statute  of  AmendmeniB  and  Jeofailea,  I 
7.  providing  that  certain  defects  and  omissions 
shall  be  amended  or  supplied  by  the  court  into 
which  a  judgment  has  been  taken  for  review, 
does  not  anthorice  the  supplying  of  an  order  ex- 
tending the  time  for  filing  a  bill  of  exceptions, 
when  in  fact  no  such  order  was  made  In  the  trial 
court.     57  111.  App.  382.  aflarmed. 

Appeal  from  appellate  court,  First  district 
Action  by  Sophia  J.  Shattuck  against  the 
United  States  Life  Insurance  Company. 
From  a  Judgment  of  the  appellate  court  (57 
IlL  App.  382)  affirming  a  Judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Beth  F.  Crews,  for  appellant  Welgley, 
Bulkley,  Gray  &  Eastman,  for  api>eUee. 

BAKER,  J.  On  the  17th  day  of  March, 
1894,  It  being  one  of  the  days  of  the  March 
term,  1894,  of  the  super'or  court  of  Cook 
county,  the  court  rendered  Judgment  on  the 
verdict  of  a  Jury  In  favor  of  Sophia  J.  Shat- 
tuck, the  appellee,  and  against  the  United 
States  Life  Insurance  Company  of  the  City 
of  New  York,  appellant  for  $11,250  damages, 
and  for  costs.  The  defendant  corporation 
prayed  an  appeal  to  the  appellate  court  for 
the  First  district  which  wa&  on  the  same  day 
allowed,  upon  its  giving  bond  as  required  by 
the  order  of  the  court  anc:  said  order  fur- 
ther required  "its  bill  of  exceptions  to  be  fil- 
ed within  sixty  days"  from  that  date.  The 
appeal  bond  was  duly  filed  and  approved,  but 
under  the  order  the  time  for  filing  the  bill 
of  exceptions,  unless  lawfully  extended,  ex- 
pired on  May  16,  1894.  It  appears  from  the 
transcript  of  the  record  that  was  filed  In  the 
appellate  court  on  October  3,  1894,  that  no 
order  was  entered  of  record  In  the  superior 
court  extending  the  time  for  filing  said  bill 
of  exceptions  from  the  16th  day  of  May, 
1894,  to  the  28th  day  of  May,  1894.  There 
does,  however,  appear  In  the  record  an  order 
made  on  May  28,  1894,— one  of  the  days  of 
the  May  term  of  cou'-t,— extending  the  time 
for  filing  said  bill  of  exceptions  "for  the 
space  of  twenty  days,  to  wit  until  the  15th 
day  of  June."  It  also  appears  that  on  the  13th 
day  of  June,  1894,  the  Judge  of  the  superior 
court,  who  had  presided  at  the  trial,  and  at 
the  time  of  the  rendition  of  the  Judgment 
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idgoed  and  sealed  a  bill  of  exceptions;  that 
ibe  same  -was  on  said  day  filed  In  the  office 
of  the  derk  of  the  superior  court;  and  that 
It  was  afterwards  Incorporated  In  the  trans- 
crlpt  of  the  record  as  certified  by  said  derk. 

After  the  filing  on  October  3,  1594,  of  th? 
record  in  the  appellate  court,  the  appellant 
moved  to  strike  from  the  transcript  the  pxir- 
ported  bill  of  exceptions,  for  the  reason  that 
the  same  was  not  presented,  signed,  or  filed 
within  the  time  limited  by  the  court,  and  was 
not  properly  a  part  of  the  record.  After- 
wards, on  October  :iS,  1894,  there  was  filed 
in  the  appellate  court  a  supplemental  record, 
from  which  it  appears  that  on  October  11, 
1894,  at  the  October  term,  1894,  of  the  supe- 
rior court  of  Cook  county,  certain  proceed- 
ings were  had  before  the  Honorable  Johg 
Barton  Payne,  one  of  the  Judges  of  said  su- 
perior court,  in  the  matter  of  the  motion  of 
the  here  appellant  corporation  to  direct  the 
clerk  of  the  court  to  record  upon  the  records 
of  the  court  the  order  for  the  extension  of 
time  for  filing  bill  of  exceptions  theretofore, 
and  on  May  15,  1894,  directed  to  be  entered, 
but  tltat  the  court  overruled  the  motion,  and 
refused  an  order  directing  the  clerk  as  asked 
in  the  motion,  and  that  appellant  thereupon 
took  a  supplemental  bill  of  exceptions.  It 
appears  therefrom  that  on  September  26, 
1884,  the  clerk  found  among  the  files  In  an- 
other case  a  certain  paper,  with  the  file  mark 
of  the  clerk  Indorsed  thereon.  Said  paper 
was  as  follows:  "State  of  Illinois,  County  of 
Cook— ss.:  In  the  Superior  Court  of  Cook 
county.  To  the  March  Term,  A.  D.  1894. 
Sophia  J.  Shattock  v.  U.  S.  Life  Ins.  Co. 
Licave  to  extend  time  for  filing  bill  of  excep- 
tions in  the  above- entitled  cause  extended 
from  sixty  days,  as  grauted,  to  eighty  days, 
on  motion  of  the  defendant's  attorney."  Up- 
on this  paper  was  the  fallowing  notation  or 
memorandum:  "Enter.— J.  B.  P.— May  15, 
•95."  And  indorsed  upon  It  was  a  flJe-mark 
in  the  handwriting  of  the  cleric,  as  follows: 
"Filed  May  17,  189*.— S.  D.  Griffin,  Clerk." 
It  also  appears  the  words  and  flgnres,  "En- 
ter.-J.  B.  P.— May  15,  '95,"  were  in  the  hand- 
writing of  the  Hon.  John  Barton  Payne,  one 
of  the  Judges  of  the  superior  court,  and  who 
also  was  the  Judge  that  bad  presided  at  the 
trial  of  the  cause  and  at  the  rendition  of  the 
Judgment  appealed  from,  and  who,  moreover, 
had  Blgrned  and  sealed  the  original  bill  of  ex- 
ceptions in  the  cause;  and  it  further  appears 
that  said  words  and  figures  were  written  on 
said  paper  by  Judge  Payne  while  he  was  sit- 
ting and  presiding  as  Judge  in  the  criminal 
court  of  Cook  county,  on  said  15th  day  of 
May,  1894, 

Upon  the  filing  of  the  supplemental  record, 
appellant,  by  leave  of  court,  made  certain  as- 
signments of  error  thereon,  the  material  one 
of  which  was  this:  "The  court  erred  tn  re- 
fusing to  grant  the  motion  of  defendant  to 
direct  the  clerk  to  spread  upon  the  records  of 
the  court  the  ordc^  directed  to  be  entered 
May  15,  1894."     Appellant,  also,  on  October 


29,  1894,  entered  a  cross  motion  in  the  appel- 
late court  that  said  court  "do  make  an  or- 
der amending  the  record  herein,  showing  by 
said  order  that  a  proper  order  was  made  in 
the  court  below  on  May  15,  1894,  being  one 
of  the  days  of  the  May  term  of  said  court, 
extending  the  time  for  filing  the  bill  of  ex- 
ceptions  for  twenty  "iays  from  that  date." 
Thereafter,  the  caus?  having  been  reached  on 
the  call  of  the  docket,  it  was  taken  for  con- 
sideration by  the  appellate  court,  and  on  a 
subsequent  day,  by  the  Judgment  of  the 
court,  the  bill  of  exceptions  in  the  transcript 
of  the  record  filed  on  October  3,  1894,  was 
stricken  out  of  the  record  as  not  being  prop- 
erly a  part  thereof,  and  the  Judgment  of  the 
8ni>erior  court  was  affirmed. 

The  rule  that  prevails  in  this  state,  under 
the  construction  that  has  been  placed  upon 
our  statutes,  is  that  when  the  time  for  pre- 
senting and  filing  a  bU  of  exceptions  la,  by 
the  order  of  the  court,  extended  beyond  the 
term  at  which  the  Judgment  is  rendered, 
then  the  court,  as  a  court,  may  at  a  subse- 
quent term,  and  within  the  time  limited  by 
the  order  of  the  prior  term,  grant  furthM  ex- 
tension of  time  for  presenting  and  filing  such 
bill  of  exceptions;  but  since  fixing  the  time 
within  which  a  bill  of  exceptions  may  be 
presented  and  filed,  and  granting  extensions 
of  time  within  which  it  may  be  presented 
and  filed,  are  Judicial  acts,  they  can  only  be 
pertormeA  in  term  time,  and  by  the  Judge 
while  presiding  in  the  court  and  exercising 
the  Judicial  functions  of  the  court  Hake 
V.  Stnibel,  121  HL  321.  12  N.  E.  676;  Hawes 
V.  People,  129  lU.  123,  2  N.  E.  777;  Village 
of  MarseiUes  v.  Howland,  136  lU.  81,  28  N. 
E.  495.  And  see  Pardridge  v.  McH^entbau, 
157  lU.  395,  42  N.  E.  74.  The  supplemental 
bill  of  exceptions  shows  that  the  supposed 
order  of  May  15,  1894,  if  made  by  Judge 
Payne,  was  made  by  him,  not  while  presid- 
ing as  judge  of  the  superior  court  of  Cook 
county,  or  one  of  its  branches,  but  while  ac- 
tually sitting  and  presiding  as  Judge  in  the 
criminal  court  of  Cook  county.  Section  26  of 
article  6  of  the  constitution  of  the  state  de- 
fines the  Jurisdiction  and  powers  of  the  crim- 
inal court  of  Cook  county.  It  reads  as  fol- 
lows: "The  recorder's  court  of  the  city  of 
Chicago  shall  be  continued,  and  shall  be 
called  the  criminal  court  of  Cook  county.  It 
shall  have  th6  Jurisdiction  of  a  circuit  court 
in  all  cases  of  criminal  and  quasi  criminal 
nature  arising  In  the  county  of  Cook  or  that 
may  be  brought  before  said  court  pursuant 
to  law,  and  all  recognizances  and  appeals 
taken  in  said  county  in  criminal  and  quasi 
criminal  cases  shall  be  returnable  and  taken 
to  said  court.  It  sliall  have  no  Jurisdiction 
In  civil  cases,  except  in  those  on  behalf  of 
the  people,  and  incident  to  such  criminal  or 
quasi  criminal  matters,  and  to  dispose  of  un- 
finished business.  The  terms  of  said  criminal 
court  of  Cook  coimty  shall  be  held  by  one  or 
more  of  the  Judges  of  the  circuit  or  superior 
court  of  Cook  county,  as  nearly  as  may  be 
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In  alternation,  as  may  be  detenntned  by  said 
Jndges  or  provided  by  law.  Said  Judges 
shall  be  ex  officio  Judges  of  said  court"  It 
is  to  be  noted  that  the  criminal  court  ot 
Cook  county  is  a  continuation  of  the  record- 
er's court  of  the  city  of  Chicago.  The  re- 
corder's court  was  a  court  of  both  criminal 
and  civil  Jurisdiction.  Laws  1853,  p.  147; 
Scates,  T.  &  B.  St  p.  661.  And  when,  by  the 
constitution  of  1870,  it  was  superseded  by 
the  criminal  court,  it  was  expressly  provided 
that  the  latter  court  "shall  have  no  Jurisdic- 
tion in  civil  cases,  except  in  those  on  behalf 
of  the  people,  and  incident  to  *  *  *  crim- 
inal or  quasi  criminal  matters,  and  to  disirase 
of  unfinished  business."  This  last  clause, 
"and  to  dispose  of  unflnlshed  business,"  very 
plainly  has  reference  only  to  unfinished  clvQ 
business  pending  in  the  recorder's  court  at 
the  time  of  the  change  in  Jurisdiction  worlied 
by  the  new  constitution,  and  not  to  unfin- 
ished business  that  might  be  at  any  time 
pending  in  the  circuit  or  superior  court  of 
Cook  county,  and  that  had  already  been  in 
part  disposed  of  In  one  or  the  other  of  said 
last-mentioned  courts,  by  or  before  the  i)ap- 
tlcular  Judge  who  was  thereafter  holding 
and  presiding  in  the  criminal  court,  as  seems 
to  be  supposed.  The  criminal  court  and  the 
superior  court  are  wholly  separate  and  dis- 
tinct courts,  each  having  Its  own  separate 
and  distinct  organization,  clerk,  record,  and 
place  where  it  is  held.  The  jurisdictions  of 
the  two  courts  are  entirely  different;  the 
criminal  court  having  "no  jurisdiction  in 
civil  cases,"  except  the  very  limited  juris- 
diction above  indicated,  and  the  superior 
court  having  general  Jurisdiction  in  all  civil 
cases.  When  a  Judge  of  the  superior  court 
presides  in,  and  holds  a  term  of,  the  crim- 
inal court,  he  does  so,  not  in  his  official  ca- 
pacity of  a  Judge  of  the  superior  court,  but 
in  his  capacity  of  ex  offlclo  judge  of  the  crim- 
inal court;  the  latter  part  of  the  section  of 
the  constitution  above  quoted  providing  that, 
wb«i  he  is  holding  a  term  of  the  criminal 
court,  he  "shall  be  ex  offlclo  judge  of  said 
court."  While  holding  the  criminal  court, 
be  is  that  court,  in  concrete  form;  in  the  ex- 
ercise of  judicial  functions,  is  the  agent  of 
that  court  only,  and  speaks  and  acts  solely 
for  it,  and  not  for  some  other  court  that  he 
Is  not  holding.  Bowman  v.  Railway  Co., 
102  m.  459.  When  Judge  Payne,  while  hold- 
ing and  presiding  in  the  criminal  court,  made 
the  memorandum  or  notation,  "Enter.— J.  B. 
P.— May  16,  '94,"  it  either  was  an  act  not 
done  by  the  criminal  court  of  Cook  county, 
or,  if  done  by  that  court,  was  invalid  and 
void  because  done  without  having  Jurisdic- 
tion of  the  subject-matter.  If  it  was  an  act 
done  by  Judge  Payne,  a  judge  of  the  supe- 
rior court  of  Cook  county,  while  not  holding 
a  branch  of  said  superior  court  and  dischar- 
ging the  Judicial  fvmctlons  of  presiding  judge 


of  such  court,  then  It  was  alike  null  and 
void;  for  a  Judge  has  no  Judicial  power  out- 
side of  the  court  in  which  he  officiates,— or, 
In  other  words,  a  Judge,  as  an  individual, 
has  no  power  to  hear  and  determine  any 
matter  involving  the  exercise  of  Judicial 
power.  Bowman  v.  Railway  Co.,  supra; 
Hake  V.  Strubel,  supra;  Hawes  v.  People, 
supra;  Village  of  Marseilles  v.  Howland,  su- 
pra. And  it  clearly  appears  that  the  act  of 
extending  the  time  for  the  coming  in  of  the 
bill  of  exceptions  was  not  the  act  of  the  su- 
perior court,  for  the  Judge  who  assumed  to 
make  the  order  did  so  at  a  time  and  place 
when  and  where  he  was  not  holding  a  branch 
of  the  superior  court 

Bvoi  if  the  supposed  order  for  the  exten- 
sion of  time,  with  the  judge's  notation  upon 
it,  could  be  regarded  as  authority  to  the 
clerk  to  enter  the  order  on  the  records,  yet 
at  most,  it  was  but  a  direction,  dated  May 
15,  1894,  to  enter  the  order  upon  presenta- 
tion to  him  of  the  paper.  It  cannot  be  that 
a  mere  memorandum,  not  made  on  the  dock- 
et of  the  court,  or  filed  or  deposited  with  the 
cleric,  or  even  brought  to  his  knowledge,  but 
retained  In  the  possession  and  under  the  con- 
trol of  one  of  the  parties  to  a  suit,  or  his  or 
its  attorney,  can  have  the  force  and  effect 
of  a  record  of  a  court,  and  be  effective  as 
such  from  the  date  it  first  came  to  the  hands 
of  such  party  or  attorney.  Here  the  direc- 
tion was  not  filed  with  or  placed  in  the  hands 
of  the  clerk  until  May  17,  1894,  and  that  was 
after  the  time  originally  given  for  presenting 
and  filing  the  bill  of  exceptions  bad  expired, 
and  it  was  then  beyond  the  jurisdiction  of 
even  the  court  to  grant  an  extension. 

In  regard  to  the  counter  motion  entered  by 
appellant,  and  the  suggestion  calling  atten- 
tion to  section  7  of  the  statute  of  amend- 
ments and  jeofalles,  which  provides  that  cer- 
tain defects  and  omissions  shall  be  amended 
and  supplied  by  the  court  into  which  the 
Judgment  shall  be  removed  by  appeal  or 
writ  of  error,  we  may  say  that  it  has  no  ap- 
plication to  the  matter  in  hand.  Said  section 
has  reference  to  defects  and  omissions  in 
the  process,  pleadings,  proceedings,  or  rec- 
ords of  courts.  Here  the  very  point  of  the 
decision  is  that  the  paper  dated  May  15, 
1894,  never  was  or  became  a  proceeding  or 
record  of  the  court  Peradventure,  if  the 
supposed  order  bad  been  spread  at  large  up- 
on the  records  of  the  court  on  May  15,  1804, 
a  very  different  question  would  have  arisen. 

The  motion  to  strike  the  original  bill  of  ex- 
ceptions from  the  record  was  properly  sus- 
tained by  the  appellate  court,  and,  since  the 
errors  assigned  for  the  reversal  of  the  Judg- 
ment for  $11,250  were  such  as  could  appear 
only  by  a  bill  of  exceptions,  the  judgment 
was  properly  affirmed  by  that  court  The 
judgment  of  the  api>ellate  court  is  affirmed. 
Judgment  affirmed. 
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PITZPATRICK  T.  RTJTTER.1 
(Supreme  Court  of  Illinois.     Jan.  20,  1895.) 

CORPOBATIONS  —  C0RPOR1.TB     EXISTEKOB  —  KSTOP- 
PBLTO  DbNT — UnINOOBPOKATKD  ASSOCIATION — 

Sbrtio  or  Summons— Collateral  Attack. 

1.  A  yoluDtary  benefit  association,  having 
an  organization  consisting  of  directora,  presi- 
dent, etc,  a  name  implying  a  corporatioDj  exer- 
cising corporate  powers,  and  authenticating  its 
acts  07  common  seal,  is  estopped,  when  sued  by 
a  member  for  indemnity  due  him  under  the  rules 
of  the  association,  to  deny  its  corporate  exist- 
ence.    58  111.  App.  532,  affirmed. 

2.  In  a  suit  against  an  unincorporated  as- 
sodation,  the  members  of  which  are  so  scattered 
as  to  render  serrice  upon  all  impossible,  service 
upon  its  officers  is  sufficient  to  give  the  court  ju- 
risdiction over  the  members. 

8.  A  default  judgment  cannot  be  collaterally 
attacked,  on  the  ground  that  the  complaint  was 
not  filed  the  requisite  number  of  days  before 
the  term  at  which  the  judgment  was  rendered. 

Appeal  from  appellate  court.  First  district. 

Creditors'  bill  by  George  Rutter  against  tbe 
Switchmen's  Mutual  Aid  Association  of 
North  America.  From  a  Judgment  for  plaln- 
tlft  which  was  affirmed  by  the  appellate 
court  (58  la  App.  532),  John  K  Fitzpatrick. 
receiver  for  defendant,  appeals.     Affirmed. 

James  G.  McShane,  for  appellant  Wil- 
liam E.  Hughes,  for  appellee. 

WILKIN,  J.  On  November  20,  1893, 
George  Rutter  filed  in  the  circuit  court  of 
Cook  county  his  declaration  in  assumpsit 
against  the  Switchmen's  Mutual  Aid  Associ- 
ation of  North  America,  of  which  he  was  a 
member,  to  collect  an  indemnity  of  |1,000, 
claimed  to  be  due  him,  under  the  mles  of  the 
association,  for  Injuries  sustained  in  a  rail- 
road accident  Summons  was  Issued  and 
served  upon  the  officers  of  the  association, 
but  the  declaration  was  not  filed  10  days 
prior  to  the  first  day  of  the  January  term, 
1894.  By  agreement  of  counsel,  however.  It 
was  stipulated  that  the  association  would 
take  no  advantage  of  the  failure  to  file  the 
declaration  In  proper  time.  The  declaration 
was  filed  on  the  first  day  of  the  January 
term,  1894,  and  on  March  13th  following,  no 
plea  being  on  file.  Judgment  by  default  was 
taken  against  the  defendant  association,  fbc- 
ecution  having  been  issued  thereon,  and  re- 
turned "No  property  found,"  Rutter,  on  June 
18,  1894,  filed  a  creditors'  bill  In  the  superior 
court  of  Cook  county,  based  on  the  judgment 
of  March  13th,  to  discover  and  reach  moneys 
in  the  hands  of  the  association.  The  defend- 
ant was  served  with  summons,  Just  as  It 
was  in  the  suit  at  law.  No  answer  being 
made.  It  was  defaulted.  The  officers  of  the 
association  answered,  for  themselves  and  the 
other  members  of  the  association;  and,  up- 
on their  answer  being  replied  to,  the  cause 
was  referred  to  a  master,  and  proofs  were 
taken  upon  the  issue  thus  formed.  The  de- 
cree of  the  court  was  in  favor  of  complain- 
ant    Defendants  severally   prayed  an  ap- 


1  Rehearing  denied  March  13,  1898. 


peal,  but  afterwards  withdrew  their  prayer 
for  appeal,  and  John  E.  Fltzpatrick,  as  re- 
ceiver of  the  association,  having  been  ap- 
pointed by  the  circuit  court  on  July  21,  1894, 
made  himself  a  party  to  the  cause  and  per- 
fected the  appeaL  The  cause  was  taken  to 
the  appellate  court  for  the  First  district  and 
is  brought  here  to  reverse  the  decision  of 
affirmance  In  that  court 

The  first  ground  upon  which  appellant  re- 
lies for  reversal  here  is  that  the  circuit  court 
had  no  Jurisdiction  over  the  person  of  the  de- 
fendant association,  as  It  was  sued  as  a  cop- 
poratlon,  summons  being  Issued  and  served 
upon  Its  officers  only.  Instead  of  each  of  the 
members,  as  Should  have  been  done,  to  bring 
a  voluntary  association  within  the  Jurisdic- 
tion of  the  court  If  a  court  has  proceeded 
without  Jurisdiction,  Its  Judgment  Is  abso- 
lutely void  for  every  purpose,  and  will  be  so 
declared  in  any  coort  In  which  It  may  be  pre- 
sented, and  that  question  is  therefore  proper 
to  be  considered  here.  But  we  think,  from 
an  examination  of  the  record,  the  appellate 
court  and  the  trial  court  were  Justified  in 
finding,  from  the  evidence,  that  the  associa- 
tion was  a  de  facto  corporation,  and  properly 
served  with  process.  The  Switchmen's  Mutu- 
al Aid  Association  of  North  America  had  an 
organization,  consisting  of  directors,  a  presi- 
dent, secretary,  and  other  officers.  Its  name 
Implied  a  corporate  body.  It  authenticated 
its  acts  by  a  common  seal,  and  exercised 
corporate  powers,  and  It  is  thus  estopped 
from  denying  Its  corporate  existence.  Ex- 
press Co.  T.  Bedbury,  34  III.  459. 

However,  If  It  be  conceded  that  It  Is  but  a 
voluntary  association,  It  Is  not  necessary,  as 
is  urged  by  counsel  for  appellant  that  all  the 
members  of  the  association  be  made  parties 
and  each  be  served  with  summons.  In  gen- 
eral, all  persons  Interested  in  the  subject- 
matter  in  controversy  should  be  made  par- 
ties. But  there  are  exceptions  to  this  rule. 
The  members  of  the  Switchmen's  Mutual 
Aid  Association  of  North  America  are  scat- 
tered over  almost  every  state  of  the  Union 
and  In  Canada,  and  service  In  the  manner 
contended  for  would  be  Impossible,  and  to 
require  It  would  be  to  deprive  the  complain- 
ant of  all  remedy.  Where  the  parties  are 
numerous,  and  It  Is  Impracticable  to  bring  all 
before  the  court  as  in  this  case,  service  up- 
on a  part  who  act  for  other  members  of  the 
association  as  well  as  themselves,  will  be  a 
sufficient  service  upon  the  whole.  Oullfoll 
v.  Arthur,  158  m.  600,  41  N.  E.  1009.  In  the 
case  under  discussion,  the  service,  as  ap- 
pears from  the  sherliTs  return  upon  the  sum- 
mons, was  had  upon  the  "Switchmen's  Mu- 
tual Aid  Assoociation  of  America,  by  deliver- 
ing a  copy  thereof  to  W.  A.  Slmsrott  sec- 
retary of  said  company,  this  5th  day  of  De- 
cember, 1893,  the  president  not  found  In  my 
county."  This,  we  thinlt,  under  the  excep- 
tion above  referred  to,  was  a  sufficient  no- 
tice to  the  association,  and  adequate  service 
to  give  the  circuit  court  jurisdlctioii. 
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But,  eT«ii  conceding  the  law  eenrt  to  IiaY* 
bad  JnriBdlctlon,  appellant  next  niges  that, 
because  the  declaration  was  not  filed  within 
10  days  prior  to  the  first  day  of  the  Jannary 
term,  1894,  at  which  defaolt  was  taken,  and 
the  judgment  rendered  against  the  defend- 
ant association,  the  Judgment  was  erroneous. 
This  Is  a  new  proceeding,  a  creditors'  bill, 
ta  a  court  of  chancery;  and,  under  the  well- 
establlshed  rules  of  this  court,  appellant  can- 
not, in  this  collateral  proceeding,  be  heard 
to  say  the  Judgment  in  the  original  suit  was 
wrong.  If  the  declaration  was  not  filed  in 
proper  time,  and  that  irregularity  not  waived 
by  the  defendant,  this  would  have  been  but 
error,  as  the  appellate  court  has  properly 
held,  and  not  reviewable  in  this  cause.  Peo- 
ple V.  Seelye,  146  111.  189,  32  N.  E.  458,  and 
cases  there  cited;  Quinn  v.  People,  146  lU. 
275,  34  N.  B.  14& 

As  a  last  objection,  connsd  say,  even  ad- 
mitting that  the  Judgment  in  the  action  at 
law  is  not  void,  a  court  of  equity  should  re- 
fuse to  enforce  it,  upon  the  ground  that  it 
is  shown  to  be  unjust  and  inequitable.  Bat 
we  think,  as  did  the  appellate  court,  that 
no  injustice  was  done  appellant  In  the  ren- 
dering of  that  judgment,  and  that,  under  the 
facts  appearing  in  the  record,  the  court  of 
chancery  would  not  have  been  warranted  in 
withholding  its  aid  from  the  appellee  upon 
that  ground.  The  Judgment  of  the  appellate 
court  will  be  affirmed.    Judgment  affirmed. 


aeO  111.  288) 

WEST  CHICAGO  ST.  B.  CO.  et  aL  v.  MOEr 
RISON,  ADAMS  &  ALLBN  CO.> 

(Snpreme  Conrt  of  Illinois.     Jan.  20,  18D6.) 

BscoKD— Ambitdmeitt — Bevibw— Bill  op  Excbp- 
noR8  —  TRBaPA.S8  —  Inoonsistbkt  Dbpenbbb  — 

CORPORATIOHS  —  TOBTS  —  E  VIDBKOB  — LaITDLOBS 
ASD  TBNilNT— LbASB— TBE8P1.3S  -BiHXOBB. 

1.  Action  of  the  trial  conrt  in  refnaing  to 
amend  its  record  in  regard  to  the  entrr  of  an 
order  extending  the  time  for  filing  a  bill  of  «- 
ceptions,  on  motion  heard  at  the  term  at  which 
the  order  was  granted,  and  based  on  the  affi- 
davit of  the  cleric,  will  not  be  disturbed  on  ap- 
peal. 

2.  Where  the  bill  of  exceptions  was  pre- 
sented to  the  court  within  the  time  allowed  for 
filing  the  same,  it  will  not  be  stricken  from  the 
record  because,  after  the  expiration  of  that 
time,  it  was  signed  and  sealed  by  the  conrt  as  of 
the  date  of  its  presentation,  and  ordered  to  be 
filed  nunc  pro  tmic  as  of  that  date. 

3.  An  inconsistent  plea  is  not  evidence  of 
facta  denied  in  another  plea,  and  therefore,  in 
trespasB  q.  c.  f.,  a  plea  of  libemm  tenementom 
does  not  dispense  with  tlie  necessity  of  proof  of 
the  commission  of  the  trespass  by  defendant;  a 
plea  of  not  guilty  having  also  been  filed. 

4.  A  jndgment  in  trespass  q.  c.  f.  against 
several  defendants  is  a  unit,  and  cannot  be  re- 
versed as  to  one  withoat  reversal  as  to  alL 

5.  The    defendant    street-railway    company 

erocnred  the  passage  of  an  ordinance  anthoriz- 
ig  the  constmction  of  a  tunnel  in  a  city,  and 
caused  another  corporation  to  be  formed,  which 
became  the  apparent  builder  of  the  tunnel,  the 
capital  stock  of  which  was  held  in  trust  almost 

>  Behearing  denied  llarch  17,  1896. 


exclnatvely  for  the  defendant  companjr.  n* 
tunnel  was  to  be  leased  to  defendant  company, 
whidi  guarantied  the  lionda  of  the  tunnel  com- 
pany. Tb»  prasident  of  defendant  company 
was  the  prime  mover  in  a  trespass,  committed, 
ostensibly,  by  the  tunnel  company,  to  secure  pos- 
session of  land  for  the  constmction  of  the  tun- 
nel Held,  that  a  verdict  that  the  trespass  was 
committed  by  the  defendant  company  was  wai^ 
ranted. 

6.  One  H.  parcfaaaed,  as  the  aeeret  agent 
of  defendant  company,  a  building,  taking  title  in 
his  own  name,  renting  and  colketing  the  rent 
therefor,  and  sabacquently  quitclaimed  the  build- 
ing to  defendant.  Before  the  quitclaim  was  re- 
corded the  agent  entered  into  an  agreement  for 
the  continnation  of  an  existing  lease,  the  lessor 
being  inorant  of  defoidanf s  title  to  the  prop- 
erty. Beld,  that  the  agreement  was  binding 
upon  defendant. 

7.  A  lessee  entered  into  an  agreement  with 
an  agent  authorized  to  collect  the  rents  for  tho 
ezt^ision  of  his  lease,  after  its  expiration,  from 
month  to  month,  and  the  principal,  in  an  inter- 
view in  regard  thereto,  stated  that  he  would 
give  the  lessor  SO  days'  notice  before  posses- 
sion would  be  required.  Held,  that  the  trana- 
action  was  a  lease  from  month  to  month  after 
the  expiration  of  the  original  lease. 

8.  A  verbal  agreement,  before  the  expiration 
of  a  written  lease  under  seal  which  requires  sur- 
render of  possesaion  on  termination  thereof  for 
a  lease  after  the  expiration  of  the  written  lease 
from  month  to  montli,  is  not  invalid,  as  a  modi- 
fication of  a  sealed  contract  by  parol  agreement. 

9.  A  provision  in  a  lease,  under  which  the 
lessor  was  to  furnish  steam  power  to  the  leasee, 
that,  on  failnre  to  furnish  such  power  through 
"accident  or  otherwise,"  the  liability  of  the  les- 
sor shonld  1>e  limited  to  a  certain  recovery,  does 
not  limit  the  lessor's  liability  for  damages  to  the 
lessee's  business  arising  from  the  breaking  by  the 
lessor  of  the  connections  by  which  the  steam 
power  was  conveyed,  committed  in  a  willful  tres- 
pass, for  the  putpose  of  requiring  the  lessee  to 
surrender  possession. 

10.  Exemplary  damages  are  recoverable  for 
a  willfnl  trespass  by  the  lessor  upon  the  leased 

g remises,  committed  for  the  purpose  of  render- 
ig  the  premises  uninhabitable,  and  ^erelnr 
causing  the  lessor  to  surrender  possession;  and, 
on  appeal,  the  conrt  will  not  scrutinize  closely  a 
verdict  in  such  a  case  to  determine  whether  it 
is  excessive. 

Error  to  circuit  court.  Cook  county;  B.  W. 
Clifford,  Judge. 

Action  by  the  Morrison,  Adams  &  Allen 
Company  against  the  West  Chicago  Street- 
Bailroed  Company  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  bring  enoc 
Affirmed. 

Edmund  Forthmann,  for  plaintlffB  in  error. 
Charles  Shackleford,  for  defoidant  in  oior. 


BAEEB,  J.  A  motion  is  made  by  defend- 
ant in  error  to  strike  from  the  record  the  bill 
of  exceptions  taken  by  the  plaintiffs  in  er- 
ror. The  record  shows,  In  regard  thereto,  the 
following  state  of  facts:  On  February  IB, 
1894,  it  being  one  of  the  days  of  the  January 
term,  1894,  of  the  circuit  court  Of  Cook  coun- 
ty, the  final  Jndgment  herein  was  rendered, 
and  an  order  entered  of  record  fixing  20  days 
thereafter  as  the  limit  of  time  within  which 
the  plaintiffs  In  error  might  file  their  appeal 
bond  and  bin  of  exceptions.  The  February 
term,  1894,  of  Said  cotn^,  began  on  Monday, 
February  10,  1894.    The  20  days  allowed  for 
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bond  and  bill  of  exceptions  expired  on  March 
6,  1894,  one  of  the  days  of  said  February 
term,  and  on  that  day,  and  within  the  time 
limited,  as  appears  from  the  record,  the  time 
to  file  the  bond  and  bill  of  exceptions  was  ex- 
tended 10  days.  The  record  states:  "And 
afterwards,  to  wit,  on  the  6th  day  of  March, 
A.  D.  1894,  the  following  proceedings  were 
had  and  entered  of  record  In  said  court,  to 
wit:  Morrison,  Adams  &  Allen  Company  v. 
Charles  T.  Yerkes,  West  Chicago  Street  Ry. 
Co.  et  aL  86,412.  On  motion  of  defendants' 
attorney,  it  Is  ordered  that  the  time  to  file 
the  bond  and  bill  of  exceptions  herein  be  and 
it  is  hereby  extended  ten  days  from  this  date." 
On  the  10th  day  of  March,  1894,  it  being  one 
of  the  days  of  said  February  term,  defendant 
in  error  filed  In  said  conrt  its  motion  to  set 
aside  and  hold  for  naught  the  said  order  of 
March  6th.  This  latter  motion  was  heard  by 
the  court  on  March  15,  1894,  that  also  being 
one  of  the  days  of  said  February  term,  and  the 
court  overruled  the  motion  to  set  aside  said 
order  of  March  6th,  and  marked  the  bill  of 
exceptions  that  day  presented  in  opm  court 
as  "presented  March  15,  1894,"  and  after- 
wards, on  April  2, 1894,  signed  and  sealed  the 
same  as  of  March  15,  1894,  and  ordered  the 
same  to  be  filed  as  of  said  latter  date. 

It  Is  a  settled  rule  of  law  that  a  record  Im- 
ports absolute  verity  and  cannot  be  impeach- 
ed by  parol  testimony.  Hansen  v.  Schlesing- 
er,  125  111.  230,  17  N.  B.  718;  Welgley  v.  Mat- 
son,  125  111.  64,  16  N.  E.  881;  Railway  Co«.  v. 
Feterson,  115  lU.  597,  6  N.  E.  412;  Roche  y. 
Beldam,  119  lU.  320,  10  N.  B.  191;  Lawver 
V.  Langhans,  85  m.  138;  Herrlngton  y.  Mc- 
CoUum,  73  III  476;  BIa£kburn  v.  Bell,  91  111. 
434;  Garfield  v.  Douglass,  22  111.  100;  Zim- 
merman T.  Zimmerman,  15  III.  84;  Swartz  v. 
Barnes,  11  111.  89;  Rust  v.  Frotliingham, 
Breese,  331.  When  the  record  is  once  made 
up,  it  is  conclusive  upon  all  parties  until  alter- 
ed or  set  aside  by  a  court  of  competent  juris- 
diction, and  all  questions  relating  to  the  time 
when  It  was  in  fact  made,  or  in  regard  to  the 
authority  on  which  It  was  made,  or  In  re- 
spect to  the  truthfulness  of  its  recitals,  must 
be  settled  by  reference  to  the  record  alone. 
Herrington  v.  McCoUum,  supra.  But,  if  an 
order  is  improperly  entered,  or  does  not  state 
the  facts  as  they  actually  occurred,  applica- 
tion may  be  made  to  the  court  in  which  the 
record  is,  to  correct  its  record.  Boche  v. 
Beldam,  supra;  Herrington  v.  McGollum,  su- 
pra. If  we  assume  that  the  motion  filed  on 
March  10th  and  submitted  to  the  circuit  court 
on  March  15th,  that  the  order  entered  of  rec- 
ord on  March  6th,  "be  set  aside  and  held  for 
naught,"  is  to  be  regarded  as,  in  substance, 
a  motion  for  the  amendment  of  the  record, 
and  that  the  action  of  the  circuit  court  in  over- 
ruling said  motion  is  properly  before  ns  for 
review  by  the  assignments  of  cross  error  on 
the  supplemental  record,  yet  we  are  unable  to 
say  that  there  was  error  In  the  action  of  the 
court  in  the  premises.  It  is  true  that  the  af- 
fidavit of  a  deputy  clerk  of  the  circuit  court 


states  Diat  the  brandi  of  the  dicuit  court  over 
which  Judge  Clifford  presides  was  only  in 
session  from  9  o'clock  a.  m.  until  1  o'clock  p. 
m.  of  said  6th  day  of  Bfarcli,  and  then  ad- 
journed until  9  o'clock  of  the  following  day, 
and  that,  aftM  such  adjournment  was  en- 
tered. Judge  Hanecy,  "who  was  then  engaged 
in  holding  the  criminal  conrt  of  Cook  county, 
directed  affiant,  on  motion  of  the  defendants, 
to  enter  an  order  in  the  cause  extending  the 
time  to  file  bond  and  bill  of  exceptions  ten 
days."  But  the  principle  involved  in  what 
was  said  by  this  court  in  Hansen  v.  Schleslng- 
er,  supra,  is  equally  applicable  here.  It  was 
there  said  (page  236, 125  lU.,  and  page  718, 17 
N.  B.):  "It  is  plain,  therefore,  there  was  no 
error  in  the  court  In  refusing  to  amend  its  rec- 
ord. Indeed,  It  does  not  appear  there  was 
anything  to  amend  by.  It  seems  Idle  to  pre- 
sent affidavits  of  the  clerk  of  the  court  to  ad- 
vise the  judge  presiding  at  the  same  term 
whether  he  had  directed  a  Judgment  to  be 
entered  while  the  court  was  in  session  for 
business,  or  at  an  hour  when  he  was  not 
transacting  the  business  of  the  court.  The 
theory  of  the  law  is  that,  at  the  same  term,  all 
proceedings  rest  in  the  breast  of  the  judge  of 
the  court,  and  he  can  amend  his  record  ac- 
cording to  the  facts  within  bis  own  knowl- 
edge." Here,  Judgre  Clifford  not  only  presid- 
ed at  the  trial  and  at  the  time  of  the  rendition 
of  the  judgment  and  the  entry  of  the  original 
order  granting  time  for  filing  bond  and  bill 
of  exceptions,  but  he  also  presided  In  the 
same  branch  of  the  circuit  court  at  the  Febru- 
ary term  thereof,  and  on  March  6th,  the  day 
the  extension  order  was  made  and  entered  of 
record,  and  on  March  15th,  the  day  the  mo- 
tion to  set  aside  or  annul  said  extension  order 
was  submitted  for  decision  and  denied;  and 
both  of  said  days  were  days  of  the  February, 
1894,  term  of  the  coiirt.  Courts  have  Juris- 
diction over  their  judgments  and  orders  of  a 
pending  term,  and  may  amend  or  set  them 
aside  for  cause;  and,  In  doing  so,  the  judge 
of  the  court  may  act  upon  his  own  personal 
knowledge  of  what  he  had  or  had  not  done. 
When  the  conrt  denied  the  motion  to  set 
aside  the  order  of  March  6th,  It  must  be  pre- 
sumed that  the  authority  by  virtue  of  which 
that  order  had  been  made  and  spread  of  rec- 
ord was  within  the  knowledge  and  con- 
sdousness  of  the  presiding  Judge.  The  bill  of 
exceptions  taken  by  plaintiffs  in  error  hav- 
ing been  submitted  to  the  court  within  the  ex- 
tended time  allowed  for  filing  it,  it  will  not 
be  stricken  from  the  record  simply  because  it 
was,  after  the  expiration  of  that  time,  signed 
and  sealed  as  of  the  date  of  its  presentation, 
and  (x-dered  to  be  filed  nunc  pro  tunc  as  of 
that  date.  Ferris  v.  Bank,  158  IlL  237,  41  N. 
E.  1118.  Our  conclusicm  upon  these  prelimi- 
nary matters  is  that  the  cross  errors  assigned 
on  the  supplemental  record  cannot  prevail, 
and  that  the  motion  to  strike  from  the  record 
the  bill  of  exceptions  taken  by  plaintiffs  in 
error  must  be  overmled- 
The  record  brought  before  us  by  the  writ 
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ot  error  Is  that  of  an  action  of  trespass  gnare 
dausnm  fregit,  prosecnted  la  tbe  circuit  court 
of  Cook  county  by  the  Monison,  Adams  & 
Allen  Company,  a  corxwratlon,  against  the 
West  Chicago  Street-Ballroad  Company,  the 
West  Chicago  Street-Railroad  Tunnef  Compa- 
ny, and  Charles  T.  Yerkes.  On  February  14, 
1890,  the  Morrison,  Adams  &  Allen  Company, 
then  known  as  the  Morrison,  Banna  &  Allen 
Company,  was  occupying,  and  engaged  in 
Imslness  in,  a  room  40  feet  front  by  128  feet 
deep,  the  same  being  the  north  half  of  the 
first  floor  of  the  building  known  as  Nos.  202 
to  212  South  Clinton  street,  in  the  city  of  Chl- 
caga  It  was  engaged  in  the  manufacture  of 
patty,  paints,  and  painter's  supplies,  and  was 
doing  a  profitable  and  prosperous  buMness. 
It  had  traveling  salesmen  In  Illinois,  Indiana, 
Ohio,  Michigan,  Iowa,  Minnesota,  and  other 
Western  states,  and  In  18S8  Its  business 
amounted  to  about  $130,000,  and  in  1889  to 
about  $150,000.  It  bad  in  use  four  putty 
mills,  one  lead  mUI,  two  mixing  tanks,  one 
steam  tank,  four  iron  mills,  two  canning  ma- 
chines, and  numerous  other  machines,  and  it 
got  the  power  necessary  for  the  operation  of 
its  machinery  by  means  of  a  system  of  steam 
pipes  which  supplied  with  power  the  numer- 
ous tenants  of  that  and  the  adjoining  build- 
ing. It  had  on  hand,  at  the  time  of  the  al- 
leged trespass,  merchandise  worth  about  $20,- 
000.  On  Saturday  night,  February  14,  1800, 
the  ofilceis  of  the  manufacturing  company 
dosed  up  the  factory  for  the  week,  and  went 
to  their  resi)ective  homes.  At  an  early  hour 
on  Sunday  morning,  February  15,  1890,  a 
large  force  of  men,— some  of  the  witnesses 
say  as  many  as  50  or  60,— divided  Into  three 
squads,  and  each  squad  under  the  command 
of  a  separate  officer,  and  the  whole  force  un- 
der the  ccHnmand  of  one  ArtingstaU,  who  was 
chief  engineer  of  the  West  Chicago  Street- 
EaOroad  Tunnel  Company,  marched  to  the 
building.  The  men  had  pickaxes,  crowbars, 
sledge  hammers,  axes,  shovels,  and  other  sim- 
ilar tools,  and  led  on  by  ArtingstaU,  who  says 
that  he  "headed  the  colnmn  of  the  attacking 
party,"  effected  an  entrance  into  the  building 
through  the  basement,  over  the  objections  of 
two  employes  found  on  the  premises.  The 
men  then  went  to  woric  with  the  implements 
they  bad,  and  tore  ofC  the  roof  of  the  build- 
ing, broke  out  the  windows,  broke  down  paiv 
titlons,  broke  the  water  pipes  and  steam 
pipes,  cut  the  belting,  broke  tbe  shafting, 
broke  the  connections  leading  to  a  tank  on 
the  top  floor  of  the  building,  which  ctntained 
about  2,000  gallons  of  water,  which  was 
thereby  discharged  upon  the  premises,  flooded 
tbe  building  with  water,  and  filled  it  with 
steam,  and  greatly  injured  and  damaged  the 
machinery,  moxdmudise,  and  property  of  de- 
fendant in  error.  The  avowed  object  and  in- 
tention of  the  raiders  were  to  dismantle  the 
building  80  that  it  could  not  be  used,  and  so 
that  business  could  not  be  carried  on  there  the 
next  day,  to  make  it  untenantable,  and  then 
Ijear  It  down  and  destroy  lt,.in  order  io  start, 


work  on  a  tmmel  under  the  Chicago  riret. 
To  the  declaration  filed  by  the  Morrison,  Adr 
ams  &  Allen  Company  In  Its  suit,  the  defend- 
ants below,  plaintiffs  in  error  here.  Interposed 
pleas  of  not  guUty,  libemm.  tenementmn,  and 
license.  A  jury  trial  resulted  in  a  verdict 
and  Judgment  in  favor  of  the  plaintiff  com- 
pany and  against  the  West  Chicago  Street- 
Railroad  Company,  tbe  West  Chicago  Street- 
Railroad  Tunnel  Company,  and  Charles  T. 
Yeti:e8  for  $31,500  damages,  and  the  latter 
have  brought  the  case  to  this  court  by  writ 
of  error. 

Three  grounds  ajce  relied  on  for  the  reversal 
of  the  Judgment:  (1)  That  the  Judgment  in 
the  court  below  is  an  entirety;  that  it  must 
be  reversed  as  to  tbe  West  Chicago  Street- 
jElallroad  Company,  because  there  is  no  evi- 
dence tending  to  show  that  said  company  had 
anything  to  do  with  the  entry  into  the  prem- 
ises In  question;  and  th^t,  therefore,  it  must 
also  be  reversed  as  to  the  West  Chicago 
Street-Railroad  Tunnel  Company  and  Charles 
T.  i'erkes;  (2)  that  the  West  Chicago  Street- 
Railroad  Tunnel  Company  was  the  owner  of 
the  premises  at  the  time  of  tbe  entry,  and 
then  had  a  present  right  of  immediate  posses- 
sion, and  therefore  was  not  a  trespasser;  and 
(3)  that  the  damages  are  excessive.  We  will 
consider  these  alleged  grounds  for  reversal  in 
their  order. 

1.  To  the  claim  that  there  is  no  teetimoit; 
tending  to  prove  that  the  street-railroad  com- 
pany was  a  party  to  the  trespass,  a  counter- 
claim is  interposed  by  defendant  In  error. 
This  counterclaim  is  that  plaintiffs  In  error 
admitted,  In  their  plea  of  libemm  tenement- 
urn,  that  the  streetrrailroad  company,  and  the 
other  defendants,  as  its  officers  and  servants, 
and  at  Its  request  and  command,  loade  the 
entry,  and  committed  the  trespasses  of  which 
complaint  Is  made,  and  by  th^r  plea  of  U 
cense  confessed  an  entry  by  the  officers  anf*- 
servants  of  the  West  Chicago  Street-Railroad 
Company,  acting  for  it,  and  that  therefore  it 
is  an  admitted  fact  upon  tbe  record,  without 
further  evidence,  that  tbe  West  Chicago 
Street-Railroad  Company  made  the  entry. 
Even  if  we  accept  this  as  a  correct  conclusion 
as  to  the  statements  of  the  special  pleas,  yet 
the  claim  made  is  not  well  grounded.  De- 
fendants may  plead  as  many  different  mat- 
ters of  fact  in  several  pleas  as  they  may 
deem  necessary  for  their  defense,  and  this, 
even  though  the  different  alleged  grounds  of 
defense  are  Inconsistent  or  contradictory;  and 
one  plea  cannot  be  taken  advantage  of  to  help 
or  vitiate  another,  aad  is  not  either  an  admis- 
sion or  evidence  of  a  f&ct  denied  in  another. 
Practice  Act,  §  29;  1  Chit.  PL  562,  563.  Here 
a  plea  of  not  guilty  was  filed;  and  in  tres- 
pass, where  tbe  general  issue  is  pleaded,  a. 
special  plea  In  Justification  does  not  obviate 
the  necessity  of  proving  the  trespass.  It  is 
also  a  nde,.  applicable  to  trespass,  as  well  as 
to  all  other  actions  at  law,  either  for  tort« 
or  upon  contracts^  that  the  Judgment  Is  a  imlt 
^9  to  aU  of  tbe  defendants  against  whou  It- 
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baa  been  rendered,  and  cannot  be  reversed  as 
to  one  or  more  of  tbem,  and  afELrmed  as  to  the 
others,  bnt,  if  erroneons  as  to  one,  is  erro- 
neona  as  to  all.  1  Chit.  PL  8S;  McDonald  v. 
Wllkle,  13  lU.  22;  Jansen  v.  Vamum,  89  HI. 
100;  Ragor  v.  Kendall,  70  111.  95;  Claflln  v. 
Dunne,  129  111.  241,  21  N.  E.  834.  The  qnes- 
tlon,  then,  arises,  is  It  tme  that  there  is  not 
In  the  record  any  evidence  tending  to  show 
that  the  West  Chicago  Street-Railroad  Com- 
pany had  anything  to  do,  directly  or  indirect- 
ly, with  the  entry  into  the  premises  occupied 
by  defendant  in  error? 

The  evidence  shows  that,  on  April  2,  1888, 
said  street-railroad  company  procured  the 
passage  of  an  ordinance  by  the  city  of  Chi- 
cago authorizing  and  permitting,  it  to  con- 
struct a  tnnnel  under  the  Chicago  river,  from 
Clinton  street  to  Franklin  street,  and  connect- 
ing the  West  Side  with  the  South  Side  of  the 
city;  and  It  Is  clearly  deducible  from  the  evi- 
dence that  said  company,  probably  because 
it  had  no  power,  under  its  charter,  to  make 
such  tunnel,  instead  of  constructing  the  same 
In  its  own  name,  caused  to  be  organized  a  cot^ 
poration  known  as  the  W68t  Chicago  Street- 
Railroad  Tunnel  Company,  which  became  the 
apparent  builder  and  owner  of  such  tiuinel. 
The  capital  stock  of  the  tunnel  company  was 
$750,000,  and  the  whole  of  It,  except  five 
shares,  held  by  the  five  directors  (one  share 
each)  for  the  purpose  of  qualifying  them  to 
act  as  directors,  was  held  by  Charles  T. 
Yerkes,  as  president  of  the  West  Chicago 
Street-RaUroad  Company,  as  trustee  for  the 
stockholders  of  the  said  street-railroad  com- 
pany. The  lands  and  real  estate  required 
for  the  uses  and  purposes  of  the  tnnnel  were 
acquired  by  and  in  the  name  of  Horace  A. 
Hurlbut,  the  secret  agent  and  trustee  of  the 
tunnel  company,  to  which  he  afterwards  con- 
veyed them.  The  mortgage  agreement  be- 
tween the  street-railroad  company,  the  tun- 
nel company,  and  the  Illinois  Trust  &  Savings 
Bank,  dated  February  1,  1889,  acknowledged 
April  25,  1889,  and  recorded  April  26,  1889, 
shows  that  the  tnnnel  company  was  to  issue 
$1,500,000  5  per  cent  20-year  bonds,  secured 
by  trust  deed  upon  the  tunnel  and  lands, 
and  that  the  rentals  of  said  lands  were  to  go, 
as  far  as  may  be,  to  pay  interest  on  the 
bonds,  taxes,  insurance,  and  other  expenses, 
and  that  the  street-railroad  company  was  to 
make  up  the  deficiency.  It  also  shows  that 
the  tunnel  was  to  be  under  the  exclusive 
control  of  the  street-railroad  company  for  999 
years,  and  that  It  was  to  be  kept  in  repair 
at  the  expense  of  the  streiet-rallroad  company; 
that  the  street-raUrcad  company  was  to  guar- 
anty all  of  the  tunnel  company's  bonds;  and 
that  the  tnnnel  company  was  to  receive  a 
yearly  toll  on  each  and  every  car  drawn  by 
the  street-railroad  company  through  the  tnn- 
nel during  the  999  years,— the  amount  of  such 
tell  to  be  agreed  upon  thereafter,  but  always 
and  in  any  event  to  be  enough  to  make 
good  any  deficiency  between  the  net  rentals 
Mid  the-  iaiecett  on  the  tunnel  oompany'e- 


bonds.  And  it  further  shows  that  the  bonds 
and  the  mortgage  were  to  be  renewed  or  ex- 
tended, from  time  to  time,  upon  the  request 
of  the  street-railroad  company,  and  that 
the  construction  by  the  tunnel  company  of 
the  tunnel  was  to  "be  taken  and  considered  as 
and  for  the  construction  of  a  tunnel  by  the 
street-railroad  company  Itself."  This  evi- 
dence, it  seems  to  ns,  fairly  and  clearly  tends 
to  show  that  the  tunnel  company  was  a  mere 
means  or  mode  adopted  by  the  street-railroad 
company  for  the  construction  of  its  tunnel,— 
a  mere  Instrument  or  tool  used  for  that  pur- 
pose,—and  that  the  tunnel  company  was  or- 
ganized and  acted  simply  as  the  agent  or 
servant  ot  the  street-railroad  company. 
Yerkes  was  the  president  of  the  street-rail- 
road company,  and  the  evidence  shows  that 
he  was  the  prime  mover  and  instigator  of  the 
proceedings  whereby  an  entry  was  made  into 
the  premises  occupied  by  defendant  In  error, 
and  said  premises  and  the  property  therein 
injured  and  destroyed.  Indeed,  it  appears, 
even  from  the  tunnel  company's  answer,  filed 
In  the  injunction  suit,  and  here  In  evidence, 
which  answer  was  sworn  to  by  Yerkes,  that 
'Instructions  were  given  by  Charles  T.  Yer- 
kes to  the  engineer  in  charge  to  take  pos- 
session of  said  Clinton  street  building,  and. 
Inasmuch  as  it  had  been  determined  by  this 
defendant  and  the  contractors  that  it  would 
be  absolutely  necessary  to  take  down  the  said 
Clinton  street  building  in  order  to  construct 
the  tnnnel.  to  also  proceed  to  do  such  woric" 
Yerkes  had  no  personal  or  individual  Interest 
in  the  matter,  except  Indirectly,  through  his 
interest  and  his  official  position  in  the  street- 
railroad  company.  While  he  was  one  of  the 
board  of  directors  of  the  tunnel  company,  yet 
he  could  not  individually  exercise  the  powers 
of  said  board,  and  he  was  not  the  president 
or  other  executive  officer  of  that  company.  It 
Is  admitted  by  counsel  that  the  Jury  found, 
by  their  verdict,  that  Yerkes,  acting  as  presi- 
dent of  the  street-railroad  company,  gave  the 
order  for  taking  possession  of  and  demolish- 
ing the  building;  and,  from  the  evidence  we 
have  referred  to,  and  from  the  testimony  of 
the  engineer,  Artlngstall,  Downey,  and  other 
witnesses,  and  from  the  evidence  as  a  wholes 
considered  in  the  light  of  the  surrounding 
circumstances,  we  are  unable  to  say  that  the 
Jury  were  not  authorized  to  find  that  the 
street-railroad  company  was  a  party  to  the 
trespass.  In  fact,  we  think  they  were  fully 
Justified  In  so  doing. 

2.  It  is  urged  that  the  tnnnel  company  was 
the  owner  of  the  buildhig  containing  the 
premises  in  question,  and  on  the  15th  day  of 
February,  1890,  had  a  right  to  the  immediate 
possession  of  said  premises,  and  by  Its  agents 
and  servants  made  an  entry  without  commit- 
ting a  breach  of  the  peace.  On  October  16, 
1888,  Warren  Springer  was  the  owner  of  the 
land  and  of  the  building  thereon,  and  the 
premises  in  question  were  located  in  said 
building.  Defendant  In  error  was  then  occa- 
pylng,  and  tot  sevetal  y«UB  prior  thereto 
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bad  occupied,  said  premiaes  as  tenant  of 
Springer.  On  tbat  day  Springer  again  leas- 
ed to  it  tbe  premiaes  for  a  term  to  commence 
on  February  1, 1888,  and  to  mn  nntU  Febru- 
ary 1,  1880,  at  a  rental  of  $146  per  month, 
payable  monthly  in  advance.  On  December  1, 
1888,  Springer,  by  warranty  deed  of  that 
date,  conveyed  tbe  land  and  building  to  Hor- 
ace A.  Hurlbut.  which  deed  was  acknowledg- 
ed on  December  29, 1888,  and  filed  for  record 
on  February  4,  188d,  and  on  the  day  of  the 
date  of  the  deed.  December  1,  1888,  a  con- 
tract in  writing  and  under  seal  was  entered 
into  between  said  Hurlbut  and  said  Spring- 
er, which,  among  other  things,  constituted 
Springer  the  agent  of  Hurlbut  for  the  collec- 
tion of  rents  from  defendant  in  error  and 
other  tenants  of  the  building.  Thereafter 
defendant  In  error  continued  to  pay  Its  rents 
to  Springer,  and  Springer  settled  for  the 
same  with  Hurlbut.  On  November  27,  1888, 
Hurlbut  conveyed  the  property,  by  quit- 
claim deed,  to  the  West  Chicago  Street-Rail- 
road Tunnel  Company,  which  deed,  however, 
was  not  filed  for  record  until  December  13, 
1888.  About  the  time  of  the  conveyance 
from  Hurlbut  to  the  tunnel  company,  de- 
fendant In  error  was  engaged  in  Tnafcing  an 
arrangement  for  renting,  for  the  purposes 
of  its  business,  the  Schwabacker  building, 
on  North  Canal  street,  for  a  term  of  six 
years,  from  January  1,  1880,  to  December 
31,  1885,  at  a  rental  of  $187.50  per  month 
from  January  1  to  May  1,  1890,  and  a  rental 
of  $375  per  month  for  the  residue  of  the  term; 
and  on  or  about  December  1, 1889,  the  officers 
of  defendant  in  error  communicated  to  Spring- 
er the  fact  that  their  comi>any  was  renting  a 
place  for  its  business,  but  could  not  get  it 
ready  In  time  to  get  into  it  and  get  out  of  the 
premises  in  the  Springer  building  by  the  1st 
day  of  February^  1880,  and  the  desire  of  their 
company  to  remain  In  the  latter  place  after 
the  termination,  on  February  1,  1890,  of  its 
lease.  Thereupon  a  verbal  arrangement  was 
made  between  defendant  In  error  and 
Springer,  whereby  it  was  agreed  that  the 
former  should  remain  in  the  premises  after 
the  expiration  of  the  lease  of  October  15, 
1888,  at  the  same  rental  of  $146  per  month, 
payable  In  advance,  and  defendant  in  error 
to  be  given  30  days'  notice  before  possession 
was  wanted.  Ttiereupon  Springer,  accom- 
panied by  Morrison  and  Allen,  the  officers  of 
defendant  in  error,  at  once  went  to  the  of- 
fice of  Hurlbut,  where  Springer  introduced 
Hurlbut  to  Morrison  and  Allen,  and  Hurl- 
but was  informed  of  the  situation,  and  of 
the  foregoing  arrangement,  and  Hurlbut  re- 
sponded: "You  needn't  be  In  a  hurry.  We 
will  give  you  30  days'  notice.  I  will  give 
Mr.  Springer  30  days'  notice  before  we  want 
possession."  The  evidence  shows  that  the 
rent  for  the  month  of  February,  1890  ($146), 
was  paid  by  defendant  in  error  to  Springer, 
as  theretofore,  and  that  it  continued  in  poa- 
ftesslon  after  tbe  expiration  of  its  written 
lease.     It  also  shows  that  no  demand  for 


possession  was  made  or  notice  given,  other 
than  this:  that,  at  about  4  o'clock  in  the  aft- 
ernoon of  the  Saturday  Immediately  preced- 
ing the  Sunday  morning  of  the  alleged  tres- 
pass, Artingstall,  the  engineer  of  the  ttmnel 
company,  went  to  the  office  of  defendant  In 
error,  and  said  to  Morrison  that  he  would 
have  to  move  right  away;  that  Morrison 
told  him  that  they  couldn't  move  on  short 
notice  like  that;  and  that  they  nad  an  ar- 
rangement that  they  were  to  have  30  days' 
notice,  to  wliich  Artingstall  responded,  "Ton 
wUI  have  to  move  damn  quick,"  and  turned 
around  and  walked  out 

It  Is  urged  that,  in  respect  to  the  powers 
delegated  to  Hurlbut  and  Springer,  or  either 
of  them,  the  testimony  shows  nothing  more 
than  an  agency  to  collect  rents,  but  no  au- 
thority to  make  a  lease  to  defendant  in  error. 
PlaintKTs  in  enxH:  employed  Hurlbut  as  a 
secret  agent  and  trustee,  and  procured  him 
to  purchase  the  land  and  buUding  in  his  own 
name,  and  to  take  a  title  thereto  which  was 
absolute  on  its  face,  by  a  deed  that  afforded 
no  indication  of  any  trust  or  agency,  and  to 
have  such  conveyance  spread  upon  the  public 
records  of  the  county,  and  also  allowed  him 
to  collect  rents,  and  to  execute  in  his  own 
name  a  lease  or  leases  for  portions  of  the 
building.  So  far  as  concerned  third  persona 
dealing  with  him  without  notice  of  the  secret 
agency  and  trust,  he  was  the  absolute  owner 
in  his  own  right,  with  full  power  and  authori- 
ty to  convey,  lease,  or  otherwise  contract  in 
regard  to  the  property,  or  any  part  thereof, 
or  any  Interest  therein.  It  Is  true  that,  about 
the  last  of  November,  1888,  Hurlbut  executed 
and  delivered  to  the  tunnel  company  a  quit- 
claim deed  for  the  property,  and  that,  as  be- 
tween Hurlbut  and  said  company,  the  trans- 
fer of  title  was  at  that  time  complete;  but, 
as  between  the  tunnel  company  and  third 
persons  without  notice,  the  transaction  was 
not  complete  until  the  quitclaim  deed  was  fil- 
ed for  record,  and  that  was  not  until  Decem- 
ber 13,  1888.  Section  30  of  the  conveyance 
act  provides,  that  "all  deeds,  mortgages  and 
other  instruments  of  writing  which  are  au- 
thorized to  be  recorded,  shall  take  effect  and 
be  in  force  from  and  after  the  time  of  filing 
the  same  for  record,  and  not  before,  as  to  all 
creditors  and  subsequent  purchasers  without 
notice,  and  all  such  deeds  and  title  paper 
shall  be  adjudged  void  as  to  all  such  cred- 
itors and  subsequent  purchasers  without  no- 
tice until  the  same  shall  be  filed  for  record." 
Plaintiffs  in  error  having  withheld  the  quit- 
claim deed  from  record  until  December  13, 
1889,  and  defendant  In  error  having,  in  the 
meantime,  on  or  about  December  1,  1889, 
without  notice  of  the  conveyance  to  the  tun- 
nel conlpany,  made  the  verbal  arrangement 
and  contract  above  mentioned  with  Hurlbut, 
the  record  owner  of  the  proi)erty,  It  follows 
that  the  tunnel  company  took  the  property 
subject  to  such  aitangement  and  agreement, 
provided  the  same  was  otherwise  a  valid  con- 
tract   On  tbe  Qiber  hand,  defendant  In  ei^ 
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ror  wafl  In  the  actual,  open,  and  risible  poa- 
session  of  tbe  premises  here  involTed,  and 
sncta  possession  was  constructive  notice  of  all 
Its  Interests  and  rights  whaterer  in  such 
premises.  Haworth  v.  Taylor,  108  Dl.  275. 
Under  our  recording  laws,  the  instrument 
first  filed  for  r(>cord  takes  priority,  without 
regard  to  the  time  of  its  execution.  Delano 
V.  Bennett,  90  III.  533;  Simmons  t.  Stum,  101 
III.  454.  And  actual,  open,  and  visible  pos- 
session Is  the  same,  in  effect,  a»  the  filing  for 
record  of  an  instrument  of  conveyance,  and 
is  regarded  as  notice  equal  to  the  recording 
of  such  an  Instrument  Cabeen  v.  Brecken- 
ridge,  48  HI.  01.  The  date  of  notice,  under 
the  recording  act,  is  not  the  date  of  tbe  In- 
strument, but  the  date  of  filing  for  record,  or 
of  possession  tliat  is  equivalent  to  recording, 
and  priority  of  notice  gives  priority  of  right. 
Doyle  T.  Teas,  4  Scam.  202.  If  Burlbat  had 
made  a  deed  of  the  fee,  or  a  formal  lease,  un- 
der sea],  for  a  term,  to  defendant  in  error,  It 
not  having  notice  of  the  prior  conveyance  to 
the  tunnel  company,  and  such  deed  or  lease 
had  been  recorded  before  December  13,  1889, 
then  the  quitclaim  deed  would  have  been  sub- 
ordinated to  the  title  or  term  conveyed  or  de- 
mised to  defendant  in  error;  and  the  same 
result  follows  If  there  was  a  verbal  contract 
for  renting  the  premises  from  month  to 
month,  to  begin  on  February  1, 1880,  i^d  de- 
fendant in  error  being  in  actual,  open,  and 
visible  possession. 

It  Is  Insisted  that  the  testimony  does  not 
show  the  making  of  a  new  lease,  because.  In 
the  arrangement  made  by  the  cheers  of  de- 
fendant in  error  with  Springer  and  Hurlbut, 
nothing  was  said  about  a  new  lease.  The 
court  vrUl  look  at  the  substance  of  the  agree- 
ment that  was  made,  and  the  evident  inten- 
tion of  the  parties,  and,  if  what  was  agreed 
upon  was.  In  fact,  a  leasing  or  renting  for  an 
additional  term,  to  commence  on  the  expira- 
tion of  the  old  lease,  It  is  irmnaterial  that  the 
word  "lease"  was  not  used  in  respect  thereto. 
Greater  regard  is  to  be  had  to  the  clear  In- 
tent of  the  parties  to  an  agreement  than  to 
any  particular  words  that  may  have  been 
used  in  the  expression  of  that  Intent.  Field 
V.  Leiter,  118  HI.  17,  6  N.  E.  877.  The  lease 
of  October  15,  1888,  was  under  seal,  and  In 
it  defendant  In  error  covenanted  that  it  would, 
at  the  termination  of  the  lease  by  lapse  of 
time  or  otherwise,  yield  up  Immediate  pos- 
sesslcm  of  the  premises  to  the  party  of  the 
first  part;  and  said  lease  also  contained  this 
provision:  "It  is  expressly  agreed,  between 
the  parties  hereto,  that,  U  default  be  made  in 
the  payment  of  the  rent  above  reserved,  or 
any  part  thereof,  or  in  any  of  the  covenants 
and  agreements  herein  contained,  to  be  kept 
by  the  party  of  the  second  part,  it  shall  be 
lawful  for  the  party  of  the  first  part  or  his 
legal  representatives,  on  his  or  their  election, 
without  notice,  to  declare  said  term  ended, 
and  to  re-oiter  said  demised  premises,  or 
any  part  thereof,  either  with  or  without  pro- 
ce^  of  law,  and  the  said  party  of  the  second 


part,  or  any  person  or  persons  occapylng  tb» 
same,  to  expel,  remove,  and  pat  out,  using 
such  force  as  may  be  necessary  so  to  do,  and 
the  said  premises  again  to  repossess  and  en- 
Joy  as  in  his  first  estate,  without  prejudice  to 
any  remedies  which  might  otherwise  be  pur- 
sued for  arrears  of  rent  or  breach  of  preced- 
ing covenants." 

Plaintiffs  In  error  urge  that,  if  Huiibut  did 
anything,  he  merely  made  a  verbal  agree- 
ment with  defendant  In  error,  through  Morri- 
son and  Allen,  its  officers.  In  the  presence  of 
Springer,  that  the  above-mentioned  and  above- 
quoted  provisions  of  the  lease  under  seal 
should  be  so  changed  as  to  provide  for  30 
days'  notice  to  the  lessee  by  the  landlord  be- 
fore the  lessee  should  be  required  to  move, 
and  that,  under  the  law,  such  verbal  agree- 
ment cannot  be  given  effect,  because  of  the 
well-settled  rule  of  the  common  law  that  an 
executory  contract  under  seal  cannot  be  va- 
ried or  modified  by  a  parol  agreement.  The 
common-law  rule  thus  relied  on  has  frequent- 
ly been  recognized  and  followed  In  the  deci- 
sions of  this  court.  Baker  v.  Whiteside, 
Breese,  174;  Chapman  v.  McOrew,  20  IIL  101; 
Hume  V.  Taylor,  63  m.  48;  Bamett  v.  Barnes, 
78  HL  216;  lioach  v.  Famum,  90  111.  868; 
Baltimore  and  Ohio  and  Chicago  Bailroad  Co. 
V.  Illinois  Central  BaUrood  Co.,  137  HL  9, 
27  N.  E.  38.  We  think,  however,  that  this 
case  does  not  fall  within  the  purview  of  that 
rule.  The  term  created  by  the  lease  under 
seal  came  to  an  end  with  the  last  day  of 
January,  1880;  but,  prior  to  that  date,  and 
about  December  1,  1888,  an  agreement  was 
made  which  was  a  verbal  lease  or  renting  of 
the  premises  from  month  to  month,  to  begin 
on  February  1,  1890,  at  the  termination  of 
the  former  lease,  at  a  monthly  rental  of 
$146,  payable  monthly  in  advance,  with  a 
provision  that  the  lessor  could  terminate  the 
lease  or  holding  only  by  giving  30  days'  no 
tlce  that  possession  was  wanted.  We  are  un- 
able to  see  why  It  was  not  entirely  compe- 
tent for  the  lessor  in  the  prior  lease  under 
seal,  or  his  assignee,  to  make  such  an  arrange- 
ment with  the  lessee  on  December  1,  1888. 
and  prior  to  the  expiration  of  the  lease  of 
1888,  or  why  such  arrangement  would  not  con- 
stitute a  valid  and  binding  contract  between 
the  parties.  Tbe  rents  that  were  to  be  paid 
under  the  verbal  agreement  were  no  portion 
of  the  rents  that  were  covenanted  to  be  paid 
In  the  lease  under  seal,  nor  were  they  for  any 
IKUt  of  the  term  limited  by  that  lease,  and 
it  has  been  held  that  the  promise  of  a  lessee 
to  pay  rent  is  a  sufficient  consideration  for  an 
agreement  to  lease  to  him.  McFarlane  v. 
Williams,  107  m.  33.  If  we  are  right  in  our 
conclusions,  then,  at  the  time  of  the  entry  of 
platntlflis  In  error,  by  their  servants  and 
agents.  Into  the  premises,  die  defendant  In 
error  was,  and  had  been  for  more  than  two 
weeks,  tn  the  lawful  and  peaceable  posses- 
sion of  the  same  under  a  valid  toiancy  by  the 
month,  and  the  tunnel  company  did  not  have 
a  present  right  of  immediate  possession,  and 
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the  entry  dutde  was  a  trespass  and  a  tort,  for 
which  defendant  In  error  Is  entitled  to  recover 
damages. 

a  It  Is  claimed  that  the  damages  are  ex- 
cesslTe,  and,  as  a  snbdivlBion  of  sneh  claim, 
the  point  Is  made  that  the  court  erred  In  ad- 
mitting certain  evidence  tending  to  show  the 
amount  of  damages  caused  by  the  interfer- 
ence with  defendant  in  error  In  manufacture 
Ing  and  in  carrying  on  its  business.  This  con- 
tention Is  based  on  the  fact  that  provision 
was  made  in  the  lease  of  October  15,  1888, 
that  the  lessor  should  be  allowed  for  each 
year  of  the  term,  for  repairing  machinery,  10 
working  days,  during  which  no  power,  live 
steam,  or  heat  need  be  furnished  to  the  lessee, 
and  that  there  was  therein  a  further  provi- 
sion, as  follows:  "For  and  in  the  event  of 
the  failure  of  said  first  party  to  provide  steam 
power  as  herein  set  forth,  through  a):cident 
or  otherwise,  it  is  especially  agreed  and  un- 
derstood that  the  liability  of  said  first  party 
stiall  be  limited  to  the  amount  of  six  dollars 
per  month  liquidated  damages  for  each  horse 
power  hereby  leased  by  said  lessor."  And 
that  the  evidence  tended  to  show  that  It  took 
a  ZO-horse  power  to  run  the  machinery  of 
defendant  In  error  as  It  stood  on  the  day  of 
the  entry.  It  is  a  perversion  of  these  provi- 
sions of  the  lease  to  attempt  to  apply  them  for 
the  purpose  of  Umiting  the  recovery  of  dam- 
ages for  the  willful,  wanton,  and  malicious 
trespass  that  this  record  discloses.  They 
clearly  have  reference  to  an  entry  by  the  land- 
lord for  the  purpose  of  repairing  machinery, 
and  to  damages  growing  out  of  a  want  of 
steam  power,  and  the  consequent  stoppage 
of  machinery  for  repairs  or  other  legitimate 
purpose.  The  expression  "through  accident 
or  otherwise,"  is  broad  enough  to  Include 
wear  and  tear,  breakage  from  Inherent  de- 
fects, or  even  simple  negligence  or  the  torts 
of  otiien.  But  these  provisions  did  not  con- 
template a  willful  trespass  by  the  landlord 
and  destruction  of  property  and  business,  and 
make  arrangement  in  advance  for  liquidated 
damages  for  a  tort  of  that  kind. 

Plalntlflis  in  error  insist  that  the  actual  dam- 
ages proved  amount  to  less  than  $10,000,  and, 
on  the  other  hand,  defendant  in  error  urges 
that  the  jury  underestimated  the  actual  dam- 
ages. We  are  not  inclined  to  critically  exam- 
ine the  very  voluminous  testimony  contained 
in  the  record  for  the  purpose  of  determining 
which  of  these  contentions  Is  right,  nor  do  we 
deem  it  necessary  that  there  should  be  any 
close  calculation  made  for  the  purpose  of  as- 
certaining the  amount  of  actual  damages; 
for,  in  the  view  we  take  of  the  case,  all  that 
was  awarded  by  the  verdict  and  judgment, 
over  and  above  actual  damages,  nfay  well 
have  been  included  as  exemplary  damages. 
The  conduct  of  plaintiffs  in  error  was  insolent 
and  oppressive,  and  the  trespass  willful,  mali- 
cious, and  reckless,  and  characterized  by  acts 
of  indignity  and  humlllatton  towards  defend- 
ant in  error  and  Its  ofilcers.  It  is  a  proper 
case  for   exemplary   damages,   and   one    in 


Whkb  the  law  Shonld  afFord  substantial  pro- 
tection against  such  outrages  in  the  way  of 
liberal  damages,  that  the  public  tranquility 
may  be  preserved  by  saving  the  necessity  of 
a  resort  to  violence  as  the  only  means  of  re- 
dress. Alcorn  v.  Mitchell,  63  III.  553;  Coal 
Co.  V.  Cobb,  68  m.  53;  Cutler  v.  Smith,  57 
HI.  252.  The  language  of  this  court  in  Jasper 
V.  Pumell,  67  HI.  358,  seems  peculiarly  aiv 
pllcable  here.  It  was  there  said  (page  360): 
"If  a  party  can  thus  violate  the  law  and 
trample  upon  the  rights  of  the  citizen  with 
slight  punishment,  there  is  no  security  for  any 
possession,  no  protection  for  property.  The 
whole  conduct  of  the  parties  was  an  outrage 
upon  Individual  rights  and  upon  the  law,  and 
all  the  circumstances  indicate  wantonness 
and  malice.  In  such  a  case  exemplary  dam- 
ages were  properly  awarded,  and  no  court 
should  weigh  the  testimony  mcely  for  the  pur- 
pose of  reducing  the  amount."  We  find  no 
error  in  the  record  that  requires  a  reversal  of 
the  judgment,  and  it  is  affirmed.  Judgment 
affirmed* 

a<o  111.  S49) 

ROSS  et  «L  V.  PATSON  et  al.i 

(Supreme  Court  of  lUinois.     Jan.  20,  1896.) 

Dbbds  bt  Cliknt  to  Attok^tet — Shkbift's  Dkedb 
— Wdsn  Sbt  Aside — Laobes. 

1.  In  an  action  to  set  aside  conveyances  by 
the  deceased  father  of  plaintifCs,  it  appeared 
tliat,  within  less  than  one  year,  deceased  ex- 
ecuted to  defendant  four  deeds,  conveying  780 
acres  of  land,  receiving  about  one-sixth  its  fair 
value;  that  deceased  was  then  about  91  yean 
old,  and  easily  influenced,  but  not  incapable  of 
transacting  ordinary  business;  that  defendant 
was,  during  that  time,  deceased's  attorney  in 
various  matters,  and  his  general  counsel  and  ad- 
viser; that  deceased  seemed  to  have  determined 
that  his  children  should  have  no  part  of  his 
property,  though  he  had  no  cause  of  quarrel 
with  them,  and  was  at  no  time  unfriendly  to- 
wards them.  Beld,  that  the  conveyances  should 
be  set  aside. 

2.  It  appeared  that  defendant  obtained  sher- 
iff's deeds  to  400  acres  of  land,  for  a  fraction  of 
its  value,  based  on  judgments  obtained  by  him 
as  attorney  against  deceased,  and  that  he  was 
not,  at  the  time  he  received  such  deeds,  deceas- 
ed's attorney  in  any  matters.  One  of  plaintifFs 
testified  that,  before  such  deeds  were  obtained, 
he  told  defendant  he  had  oome  to  see  about  re- 
deeming the  land;  that  he  was  in  a  fix  to  redeem 
it,  an^  wanted  defendant  to  tell  him  the  amount 
necessary  to  redeem,  and  when  it  would  have  to 
be  paid;  that  defendant  stated  to  hhn,  "Ton 
need  not  bother  about  that.  Tour  father  and  I 
made  an  arrangement  to  redeem  it,  and  I  will 
look  to  that.  I  am  his  attorney,  and  his  friend 
as  well.  I  will  see  to  all  those  things."  De- 
fendant denied  that  any  such  conversation  took 
place,  and  such  [UaintifC  did  not  claim  that  he 
was  authorized  to  act  in  the  matter  by  his  fa- 
ther, who  was  then  alive,  nor  state  by  what 
ri^t,  if  any,  he  expected  to  redeem.  Held,  that 
a  judgment  refusing  to  set  such  deeds  aside  was 
sustained  by  the  evidence. 

3.  In  an  action  to  set  aside  conveyances,  it 
appeared  that  the  grantor  died  within  3  years 
after  making  the  deeds;  that  the  action  was 
commenced  about  11  years  after  his  death;  that 
defendant  was  in  possession,  and  paid  the  taxes 
for  over  7  years,  out  his  color  of  title  was  not 

1  Behearing  denied  March  17,  1896. 
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had  in  good  faith;  and  that  he  ooald  b«  taOj 
compensated,  by  a  fair  accounting,  for  all  his  ex- 
penditures in  the  purchase,  improTement,  and 
SaTment  of  taxes  on  the  land.  Held,  that  the 
efense  of  laches  should  not  prerail. 

Brror  to  circuit  court,  Livingston  county; 
Ferdinand  Bookwalter,  Judge. 

Action  by  Florence  Ross  and  Caroline  H. 
Dorr  against  Lewis  E.  Payson  and  others  to 
set  aside  sberlfTs  deeds  to  defendant  Pay- 
son,  and  also  certain  deeds  to  him  by  Frank- 
lin Oliver,  deceased,  who  was  the  father  of 
the  complainants  and  certain  of  the  defend- 
ants. Fending  the  action  the  defendant 
heirs  of  Oliver,  by  a  cross  bill,  became 
complainants,  seeking  the  same  relief  asked 
In  the  original  bill.  There  was  a  Judgment 
for  defendants,  and  complainants  bring  er- 
ror.   Reversed. 

Williams  &  Capen  and  E.  M.  Prince,  for 
plaintiffs  In  error.  N.  J.  Plllsbury  and  C. 
C.  Strawn,  for  defendants  in  error. 

WILKIN,  3.  Plaintift  in  error  seek  the 
reversal  of  a  decree  of  the  circuit  court  of 
Livingston  county  dismissing  their  bill  in 
equity,  as  the  heirs  at  law  of  Franklin 
Oliver,  deceased,  against  Lewis  E.  Payson 
and  certain  parties  claiming  under  him,  to 
set  aside  conveyances  of  real  estate  former- 
ly belonging  to  said  Oliver,  alleged  to  have 
been  fraudulently  obtained  by  the  defend- 
ant Payson.  Franklin  Oliver  died  Intestate 
October  10,  1881,  leaving,  surviving  him, 
two  daughters,  Florence  Ross  and  Caroline 
Hunnicut  Dorr;  and  Ave  sons,  Edward  R., 
Franklin  C,  Ellas  B.,  Revllo,  and  John;  and 
also  three  grandsons,  Frank  and  Charles 
Foster,  and  George  Miller,  children  of  a  de- 
ceased daughter.  This  action  was  begun 
by  said  daughters  filing  their  bill  to  the 
May  term,  1882,  of  the  circuit  court,  mak- 
ing the  other  heirs  and  Payson  defendants 
therein.  Subsequently  these  heirs,  by  cross 
bill,  became  complainants,  seeking  the  same 
relief  as  was  prayed  by  the  daughters  In  the 
original  biU.  Prior  to  the  death  of  Frank- 
lin Oliver,  Payson  received  deeds  to  lands 
which  Oliver  had  owned,  as  follows:  Sher- 
iff's deeds,  dated  March  27,  1878,  to  320 
acres,  and  June  8,  1878,  to  80  acres.  7hese 
400  acres  had  been  sold  on  an  execution  and 
certain  fee  bills  issued  on  a  Judgment  In 
favor  of  W.  H.  H.  Cushman  against  said 
Franklin  Oliver,  and  bid  In  by  Payson.  The 
time  of  redemption  having  expired  prior  to 
the  above  dates,  deeds  were  duly  executed 
to  him.  Also,  a  deed  from  Oliver  to  Pay- 
son,  dated  October  10,  1878,  to  260  acres,  in 
consideration  of  $1,500,  belpg  the  W.  %  of 
the  N.  W.  %  of  section  32,  township  26  N., 
range  8  E.  of  the  3d  P.  M.,  In  Livingston 
county,  111.;  lot  5,  N.  W.  ^  of  section  5, 
and  the  E.  %  of  lot  5,  N.  E.  %  of  section  6, 
township  25  N.,  range  8  E.  of  the  3d  P.  M., 
In  Livingston  county.  111.  Another,  dated 
June  11,  1870,  to  360  acres,  in  consideration 


of  11,600,  being  lots  2,  3,  and  4,  N.  W.  ^, 
of  section  6,  and  the  B.  \(,  of  lots  2,  8,  and 
4,  N.  E.  Vt,  of  section  6,  In  township  2S  N., 
range  8  E.  of  the  Sd  P.  M.  These  lots  had 
been  previously  sold  at  sheriff's  sales,  and 
Payson  held  certificates  of  purchase  for  the 
same,  amounting  to  about  $750.  Another, 
dated  June  19,  1879,  to  80  acres,  the  con- 
sideration being  services  by  Payson,  as  the 
attorney  for  Oliver,  In  going  to  New  Jersey 
with  him,  and  paying  his  expenses,  for  the 
purpose  of  Investigating  certain  claims  by 
the  latter  to  real  estate  at  or  near  Border- 
town,  in  that  state.  The  value  of  these  serv- 
ices and  the  money  paid  out  for  expenses 
do  not  satisfactorily  appear,  but  they  cer- 
tainly did  not  exceed  $500.  And  stiU  an- 
other, dated  September  18,  1879,  to  80  acres, 
in  consideration  of  $500,  being  lot  1,  in  the 
N.  E.  %  of  section  0,  townsliip  25  N.,  range 
8  E.  In  all,  Payson  received  deeds  to  1,180 
acres  from  Oliver.  The  complainants,  both 
in  the  original  and  cross  bills,  seek  to  have 
these  conveyances  set  aside,  upon  the 
grounds— First,  that,  when  they  were  made, 
the  grantee,  Payson,  was  acting  as  the  at- 
torney and  confidential  adviser  of  Franklin 
Oliver,  and  procured  them  In  violation  of 
his  duty  in  that  regard;  and,  second,  that, 
at  the  time  they  were  made,  Oliver  was 
mentally  incompetent  to  transact  business. 
As  to  the  400  acres  conveyed  by  sherlfTs 
deeds,  it  Is  further  alleged  that  redemption 
of  the  same  was  prevented  by  Payson  by 
his  representing  to  a  son  of  Oliver  that  he 
was  acting  as  the  attorney  and  friend  of 
his  father,  and  would  attend  to  the  matter 
of  redemption,  or  words  to  that  effect  The 
defendant  denies  each  of  these  allegations, 
and  sets  up  the  statute  of  limitations,  and 
laches  on  the  part  of  complainants  in  bar  of 
the  action. 

That  Payson  was  employed  by  Oliver  as 
his  attorney  In  certabi  litigation  during  the 
period  of  the  several  conveyances,  except 
the  first.  Is  not  denied.  When  he  was  first 
so  employed  Is  one  of  the  controversies  of 
fact  between  the  parties,  but  we  think  the 
clear  preponderance  of  the  proof  Is  that  it 
was  not  earlier  than  September  23,  1878. 
Prior  to  that  time  he  had  been  the  attorney 
of  Cushman  In  the  case  which  resulted  in 
the  Judgment  on  which  the  sheriffs  deeds 
of  March  27  and  June  8,  1878,  were  based, 
and  was  also  employed  against  him  In  other 
litigation.  He  was  certainly  not  his  at- 
torney, either  at  the  dates  of  the  sherifTs 
sales  of  the  400  acres,  or  when  he  received 
his  sherifTs  deeds  thereto.  Revllo  Oliver, 
one  of  the  sons,  testified  to  a  conversation 
with  Payson,  In  September,  1877,  about  re- 
deeming these  lands,  in  which  he  says:  "I 
told  him  that  I  had  come  down  to  see  about 
redeeming  that  land;  that  I  was  in  a  fix; 
that  I  would  redeem  it,  I  thought,  pretty 
soon,  and  I  wanted  him  to  tell  me  the 
amounts,  and  Just  when  it  would  have  to  be 
paid,  and  he  says.    'You  need  not  bother 
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about  that.    Tour  tether  anfl  I  made  an 

arrangement  to  redeem  It,  and  I  wUI  look 
to  that  I  am  bis  attorney,  and  hla  friend 
as  well.  I  will  see  to  all  those  things."* 
Payson  denies  that  any  such  conversation 
took  place,  and  testifies  posltiTely  that  noth- 
ing whatever  was  said  to  him  at  any  time 
about  such  redemption.  The  son  does  not' 
claim  that  he  was  authorized  by  his  father 
to  act  In  the  matter,  nor  state  by  what  right. 
If  any,  he  expected  to  redeem.  It  cannot, 
we  think,  be  serlonsly  contended  that  the 
weight  of  the  evidence  Is  with  the  complain- 
ants below  on  this  issue.  Assuming  that, 
on  the  allegations  of  their  bill  and  cross  bill, 
the  heirs  of  Oliver  could  set  up  his  mental 
incapacity  to  transact  business  against  the 
sheriff's  deeds,  we  think  the  evidence  fails 
to  prove  such  Incapacity,  at  least  when  fair- 
ly dealt  with;  and  there  Is  nothing  in  this 
record  to  show  that,  at  that  time  or  prior 
thereto,  Payson  had  exercised,  or  attempted 
to  exercise,  any  Influence  over  him  what- 
ever. On  the  contrary,  as  stated  above, 
prior  to  that  time  the  relation  of  the  parties 
bad  been  antagonistic.  The  decree  below  is 
therefore.  In  our  opinion,  clearly  sustained 
by  the  testimony  as  to  the  deeds  to  the  400 
acres. 

The  subsequent  conveyances,  involving  di- 
rect personal  contracts  and  dealings  between 
the  parties  during  the  existence  of  the  re- 
lation of  attorney  and  client,  are  involved  In 
much  greater  difficulty.  Within  less  than  one 
year,  these  four  deeds,  conveying  780  acres 
of  land,  were  executed  by  Oliver  to  Payson. 
That  the  consideration  agreed  to  be  paid  for 
them  did  not  exceed  one-sixth  of  their  fair 
value  is  clearly  shown.  As  before  stated,  it 
is  admitted  that  Payson  was,  during  this  pe- 
riod, the  attorney  of  Oliver  in  certain  liti- 
gated cases,  and  we  think,  it  is  established 
by  the  proof  that  he  was  also,  during  that 
time,  his  general  counsel  and  adviser.  This 
is  shown  by  his  own  letters,  to  both  Oliver 
himself  and  his  son  Revllo. 

On  the  question  of  Franklin  Oliver's  men- 
tal condition  the  evidence  Is  irreconcUably 
conflicting.  When  the  deed  of  October  19, 
1878,  was  made,  be  was  about  91  years  old. 
Earlier  in  life  he  had  been  above  the  aver- 
age in  Intelligence  of  men  with  whom  be 
was  associated,  and  was  educated  to  the 
profession  of  a  civil  engineer  and  surveyor. 
But  he  was  always  a  very  peculiar  man,  ex- 
hibiting many  eccentricities,  and  this  be- 
came more  marked  as  he  grew  older.  As 
we  have  said,  the  evidence  in  this  record 
fails  to  prove  him  Incapable  of  transact- 
ing the  ordinary  business  affairs  of  life.  He 
was,  however,  at  the  time  in  question,  in  a 
condition  of  mind  to  be  easily  influenced, 
by  those  In  whom  he  confided,  in  the  direc- 
tion of  his  own  bent  or  inclination  of  mind. 
He  seems  to  have  determined  that  his  chil- 
dren should  have  no  part  of  his  property. 
As  to  one,  or  possibly  more,  of  them,  some 
v.43M.E.no.6— 26 


motlTe  for  that  determination  Is  shown,  bnt 

as  to  the  others  there  was  none.  He  had 
no  cause  of  quarrel  with  them,  and  was  at 
no  time  unfriendly  towards  them,  and  his 
purpose  to  Indiscriminately  dlBlnherit  them 
was  therefore  unreasonable.  It  Is  fair  to 
presume  that  he  readily  entered  into  busi- 
ness transactions  which  tended  to  the  ac- 
complishment of  that  purpose.  Instead  of 
desiring  the  preservation  of  bis  estate,  he 
sought  constantly  for  the  means  of  wasting 
it,  so  that  his  heirs  might  not  receive  it.  It 
need  only  be  suggested  that,  in  such  a  condi- 
tion of  mind,  he  could  be  easily  influenced 
to  sell  one  tract  of  land  after  another  for  a 
mere  fraction  of  its  actual  value,  as  he  did. 
It  goes  without  saying,  in  this  connection, 
that  a  man  has  a  perfect  right  to  do  as  he 
will  with  his  own;  but  the  defendant  can 
only  invoke  that  principle  In  this  case  by 
proving  that  bis  grantor  acted  understand- 
ingly,  and  was  fully  advised  of  his  rights 
and  duties,  and  was  fairly  dealt  with  by 
himself.  Being  the  attorney  of  his  grantor, 
it  was  Payson'a  duty  to  counsel  and  advise 
him  against  the  reckless  disposition  of  his 
estate,  and  he  could  not  legally  avail  him- 
self of  that  inclination  by  receiving  deeds 
to  his  property.  Thus,  It  is  said,  in  Story's 
Equity  Jurisprudence  (section  310):  "The  slt- 
oation  of  an  attorney  or  solicitor  puts  it  in 
his  power  to  avail  himself,  not  only  of  the 
necessities  of  his  client,  but  of  his  good  na- 
ture, llberaUty,  and  creduUty,  to  obtain  un- 
due advantages,  bargains  and  gratuities. 
Hence  the  law,  with  a  wise  providence,  not 
only  watches  over  all  the  transactions  of 
parties  in  this  predicament,  but  it  often  in- 
terposes to  declare  transactions  void  which, 
between  other  persons,  would  be  held  unob- 
jectionable." In  Jennings  v.  McOonnel,  17 
111.  148,  Chief  Justice  Scates,  rendering  the 
opinion  of  the  court,  quoted  with  approval 
the  foregoing  language,  and  said  (page  150): 
"And  this  is  applicable  to  contracts  or  gifts 
generally,  while  the  confldentlal  relation  con- 
tinues, and  is  not  conflned  to  particular  proi>- 
erty  about  which  the  attorney  may  have 
been  employed.  It  is  not  required  that  a  cli- 
ent should  establish  fraud  or  Imposition. 
The  onus  of  proof,  uiK>n  showing  the  relation 
when  the  contract  or  gift  was  made,  is  up- 
on the  attorney  to  show  fairness,  adequacy, 
and  equity,  and  upon  failure  to  make  proof, 
.courts  of  equity  treat  the  case  as  one  of 
constructive  fraud."  The  doctrine  here  an- 
nounced has  never  been  departed  from  by 
this  court,  but  often  reiterated.  Alwood 
V.  Mansfleld,  59  lU.  496;  Laclede  Bank  v. 
Keeler,  109  lU.  385;  Morrison  v.  Smith,  130 
IlL  304,  23  N.  E.  241;  Elmore  v.  Johnson, 
143  UL  513,  32  N.  E.  413.  That  there  is  evi- 
dence In  the  record  tending  to  show  that  the 
transactions  were  entered  into  by  Oliver  un- 
derstandingly,  and  of  bis  own  determination, 
and  that  he  was  not  unduly  Influenced  to 
make  them,  may  be  conceded;  but  that  the 
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defendant  has  failed  to  e^tabllah  "fairness, 
adequacy,  and  eqnlty"  as  to  the  conveyances 
ot  October  19,  1878,  June  11,  June  19,  and 
September  16,  1879,  Is  to  our  minds  perfectly 
clear. 

"As  a  general  rale,  where  the  statute  has 
fixed  the  period  of  limitation  under  which 
a  claim  in  a  court  of  law  would  be  barred, 
«ourta  of  equity,  by  analogy,  will  adopt  the 
limitation  thus  fixed.  'A  court  of  equity  will, 
however,  often  treat  a  lapse  of  a  less  period 
than  that  provided  in  actions  at  law  as  a 
presumptive  bar,  on  the  ground  of  discour- 
aging stale  claims,  or  gross  laches,  or  unex- 
plained acquiescence  In  the  assertion  of  an 
adverse  right'  "  Bates  v.  Gillett,  132  111.  287, 
24  N.  E.  611,  and  cases  cited.  The  question 
is,  then,  can  it  be  said  that  the  facts  of  this 
■case  bring  it  within  the  exception  to  the  gen- 
eral rule  that  courts  of  equity  will,  under 
certain  circumstances,  hold  the  action  bar- 
red in  a  less  period  than  that  fixed  by  the 
«tatute  of  limitations,  which  is  20  years?  No 
fixed  rule  has  been  or  can  be  laid  down  for 
the  government  of  courts  in  determining 
what  is  a  reasonable  time  within  which  to 
bring  the  action,  but  each  case  must  be  de- 
termined from  all  the  facts  and  circumstan- 
ces presented  In  proof.  It  is  true,  Payson 
was  in  possession  of  the  lands  under  color 
■of  title,  and  paid  all  taxes  thereon  for  more 
than  7  years;  but  his  color  of  title  was  not 
made  In  good  faith,  as  we  have  already  seen, 
and  is  therefore  no  bar  under  the  7-year 
statute.  That  laches  may  be  Interposed  as  a 
defense  in  an  action  of  this  kind  was  ex- 
pressly held  in  Elmore  v.  Johnson,  supra, 
and  in  principle  announced  In  many  previous 
decisions  of  this  court  The  rule  laid  down 
In  Wood  v.  Downes,  18  Ves.  130,  note  1,  was 
approvingly  referred  to  In  the  Elmore  Case, 
and  It  is  to  the  effect  that  "length  of  time 
weighs  less  in  such  a  case  tlian  in  any  oth- 
•er,"  and  that  It  is  "extremely  difficult  for  a 
■confidential  agent  to  set  up  an  available  de- 
Cense  grounded  on  the  laches  of  his  employ- 
er." We  think  there  is  great  force,  reason, 
and  equity  in  this  statement  of  the  law.  It 
is  further  said.  In  the  Elmore  Case:  "Where 
billB  are  filed  to  set  aside  contracts  or  deeds 
between  parties  standing  In  a  confidential 
relation  with  each  other,  the  defense  of  lach- 
es is  not  usually  r^rarded  with  favor."  It 
was  allowed  to  prevail  in  that  case  because 
■of  affirmative  acts  of  the  complainant  That 
■one  who  has  violated  a  duty  which  he  owes 
to  another,  and  thereby  obtained  that  other's 
property,  should  be  allowed  to  say  that  he 
may  retain  it  because  an  action  has  not  been 
brought  promptly,  even  though  the  statute 
of  limitations  has  not  run,  seems  Inequitable 
and  unjust  and,  as  is  shown  in  the  case  last 
above  referred  to,  he  will  not  be  allowed  to 
do  so  unless  the  party  complaining  has 
knowingly  acquiesced  in  the  conveyance,  or 
done  some  affirmative  act  calculated  to  in- 


duce the  belief  that  he  does  not  Intend  to 
question  it,  or  there  are  such  facts  and  cir- 
cumstances in  the  case  as  indicate  that  the 
action  is  speculative.  In  other  words,  if  a 
court  of  equity  can  grant  relief  against  the 
abuse  of  the  relation  of  trust  and  confidence 
arising  out  of  the  relation  of  attorney  and 
client,  without  injury  to  the  defendant  or 
other  interested  parties,  we  see  no  reason 
wliy  a  period  of  delay  in  bringing  a  suit  less 
than  that  fixed  by  some  statute  of  limita- 
tions should  bar  the  right  of  the  complain- 
ants. "A  court  of  equity  applies  the  doc- 
trines of  laches  in  denial  of  relief  prayed, 
where  the  statutory  period  of  limitations  has 
not  expired,  only  where,  from  all  the  circum- 
stances in  evidence,  to  giant  the  relief  to 
which  the  complainant  would  otherwise  be 
entitled,  will,  presumptively,  be  inequitable 
and  unjust  because  of  the  delay,  to  the  de- 
fendants."   Stiger  V.  Bent  111  lU.  328. 

In  this  case  we  are  unable  to  see  wherein 
the  defendant  Payson  can  be  Injured  by 
granting  the  prayer  of  the  bill  and  cross  bill 
of  the  complainants  therein.  He  can,  by  a 
fair  accounting,  be  fully  compensated  for  all 
the  money  he  has  expended,  either  in  the 
purchase,  improvement,  or  payment  of  taxes 
upon  the  land.  As  to  such  of  the  lands  as 
he  has  fairly  sold,  be  can  be  required  to 
account  only  for  the  proceeds  after  being  re- 
imbursed for  all  expenditures  made  by  him. 
There  has  been  some  Increase  in  the  value 
of  the  lands,  but  not  such  as  to  Justify  the 
conclusion  that  this  action  is  speculative,  or 
would  not  have  been  brought  bnt  for  such 
Increase.  The  most  that  can  be  said  of  the 
conduct  of  the  complainants  is  that  they 
have  been  silent  when  they  should  have  spo- 
ken. They  have  done  no  affirmative  act  cal- 
culated to  Induce  the  defendant  Payson  to 
believe  that  they  did  not  <tt  some  time.  In- 
tend to  insist  upon  their  legal  rights,  and 
the  proof  is  clear  that  Payson  knew,  prior 
to  the  death  of  the  intestate,  and  after- 
wards, to  the  bringing  of  this  suit,  that  at 
least  some  of  the  heirs  were  dissatisfied 
with  the  maimer  with  which  he  had  obtain- 
ed the  lands  in  question,  and  that  some  of 
them  were  threatening  to  bring  suits.  On 
the  whole  case,  we  find  no  sufficient  reason 
for  holding  that  there  has  been  such  delay 
on  the  part  of  complainants  in  either  the 
bUl  or  cross  bill  as  to  bar  their  right  of  re- 
covery. That  this  is  true  as  to  the  complain- 
ants in  the  original  bill  is  beyond  all  contro- 
versy, Florence  Ross  having  attained  her 
majority  only  a  few  months  prior  to  filing 
her  bill,  and  her  sister,  OaroUne,  having  al- 
ways been  mentally  incapable  of  Io(ddng  aft- 
er and  protecting  her  interests.  The  decree 
of  the  circuit  court  will  be  reversed,  and  the 
cause  will  be  remanded,  with  directions  to 
that  court  to  enter  a  decree  in  conformity 
with  the  views  here  expressed.  Reversed 
and  remanded. 
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HOOAM  ▼.  MANHATTAN  ET.  CO. 
(Ckmrt  vt  Appeals  of  New  York.  April  7,  1896.) 
KaoLiOBRoa — What  Ck>N8TiTDTBS— Fbesdhption. 
In  an  action  for  personal  injuries,  where 
the  teatimoity  on  the  part  of  the  plaintiff  showed 
that  he  was  injured,  while  passing  under  de- 
fendant's elevated  railway,  by  an  iron  bar 
falling  from  the  structure  above,  where  defend- 
ant's employes  w<:re  at  work,  and  there  was  no 
testimony  introduced  by  defendant,  the  undis- 
puted testimony  raises  a  presumption  of  negli- 
gence, justifying  the  trial  judge  in  directing  a 
Terdict  for  plaintiff.  Haight  and  Vann,  JJ., 
diosenting. 

Appeal  from  superior  court  of  New  Tork 
City,  general  term. 

This  was  an  action  brought  by  Mlcbael 
Hogan  against  the  Manhattan  Railway  Com- 
pany to  recover  damages  for  personal  inju- 
ries alleged  to  be  due  to  the  negligence  of  de- 
fendant There  was  judgment  for  $2,000  for 
plaintiff,  and  defendant  appealed.    Affirmed. 

For  former  report,  see  26  N.  Y.  Supp.  792. 


Brainard  Tolles,   for  appellant    O. 
bourne  Smith,  for  respondent 


Wash- 


BABTLETT,  J.  Tbe  plaintiff  sues  to  recover 
damages  for  personal  ii^uries  received  while 
driving  a  coal,  cart  under  defendant's  elevat- 
ed railway,  erected  over  Third  avenue,  in 
the  city  of  New  York,  by  an  lion  bar,  about 
2^  feet  long,  falling  upon  him  from  the 
structure,  Infllctmg  a  b«1oiu  woimd  In  bis 
leg.  The  plaintiff  swore  several  witnesses, 
but  the  defendant  gave  no  evidence.  At  the 
close  of  the  plaintiff's  case,  the  defendant 
moved  to  <n«nniM  the  complaint,  iq>on  the 
ground  that  the  plaintiff  had  failed  to  estab- 
lish a  cause  of  action  by  showing  any  negli- 
gence on  the  part  of  the  defendant  This 
motion  was  denied.  The  plaintiff's  counsel 
then  moved  that  the  court  direct  a  verdict  for 
the  plaintiff,  and  leave  the  question  of  dam- 
ages  only  for  the  jtiry.  The  motion  was 
granted,  against  the  objection  of  defendant, 
and  exception  was  duly  taken.  The  defraid- 
ant  now  Insists  that  it  was  error  for  the  trial 
Judge  to  direct  a  verdict,  as  there  were  ques- 
tions of  fact  for  the  jury. 

We  think  the  case  was  properly  disposed 
of  at  the  trial,  for  the  reason  that  the  undis- 
puted evidence  raised  a  presumption  of  neg- 
ligence against  the  defendant  A  verdict  for 
the  defendant  on  the  record  as  it  stands 
would  be  set  aside  as  contrary  to  the  evi- 
dence. The  plaintiff  swears  that  while  driv- 
ing along  under  defendant's  stimcture,  he 
heard  an  iron  rumble  overhead,  and  an  in- 
stant later  a  bar  of  Iron  struck  him  in  the 
leg;  that  after  he  was  hurt  he  saw  men  on 
the  structure  wearing  workingmen's  clothes; 
that  they  had  bars  of  iron,  hammers,  and 
tools  in  their  hands;  that  they  were  working 
iq>  there;  that  one  of  them,  after  the  acci- 
dent came  down  an  devated  pillar,  picked 
up  the  iron  bar,  and  took  It  back  upon  the 
structure.  Two  witnesses,  who  happened  to 
be  passing  along  the  street  at  tbe  time  of  the 


alcddent,  were  sworn.  The  first  of  thes4^ 
heard  what  he  described  as  a  clattering  noise 
on  the  bed  of  the  devated  railway,  saw  the 
bar  of  iron  strike  the  plaintlfl,  and  a  man  in 
working  clothes  descend  from  the  structure 
by  the  pillar,  pick  up  the  bar  of  Iron,  and 
take  it  back  with  him.  The  other  witness 
did  not  see  the  accident  but  saw  the  work- 
ingman  come  down  one  of  the  columns  of  the- 
elevated  railroad,  pick  up  a  piece  of  iron,  and 
carry  it  with  him  up  another  column.  It  is 
a  well-settled  rule  of  law  that  U  a  person 
erects  a  building,  bridge,  or  otber  structurfr 
upon  a  city  street  O"*  an  ordinary  highway, 
he  is  under  a  legal  obligation  to  take  rea- 
Bosable  care  that  nothing  shall  faU  into  the 
street  and  Injure  persons  lawfully  there. 
This  being  so,  It  is  further  assumed  that 
buildings,  bridges,  and  other  structures  prop- 
erly constructed  do  not  ordlnarUy  fall  upon 
the  wayfarer.  So,  also,  if  anything  falls 
from  them  upon  a  pernon  lawfully  passing 
along  the  street  or  highway,  the  accident  la 
prima  facie  evidence  of  negligence,  or,  in 
other  words,  the  presumption  of  negligence- 
arises.  Mullen  V.  St  John,  67  N.  Y.  567,  and 
cases  cited;  Vobnar  v.  Railway  Co.,  134  N. 
Y.  418,  81  N.  B.  870,  and  cases  cited.  The 
plaintiff  sustained  the  burden  of  proof,  and* 
It  was  incumbent  upon  the  defendant  to  offer 
evidence,  if  any  existed,  to  rebut  the  presump- 
tion of  negligence.  The  judgment  appealed 
from  should  be  affirmed,  with  costs.  All  con- 
cur, except  HAIGHT  and  VANN,  JJ,  dis- 
senting.  Judgment  affirmed. 


0»  N.  T.  3«) 

MITCHELL  V.  TUBNHR. 

(Court  of  Appeals  of  New  York.    April  7,  1896.) 

Appbal— Rb()di8ite8— Nkcbssitt  of  Excbptioh 

NEOLiaBNCB— Fkishteniko  Horsb 
— Ihbtbdotions. 

1.  Where  the  trial  court  in  modifying  re- 
quests to  charge,  states,  "I  give  you  an  except 
tion  to  both  your  requests  to  charge,"  a  formal 
exception  by  counsel  is  unnecessary. 

2.  There  was  evidence  that  plaintiff  was 
driving  slowly  at  night  and  that  nis  horse  be- 
came frightened  at  a  tent  erected  by  defendant 
near  the  road,  and  ran  away,  and  that  plaintiff' 
was  thrown  from  his  wagon,  and  injured;  but 
there  was  also  evidence  that  plaintiff's  horse  was. 
wild  and  vicious,  that  he  was  driving  recklessly, 
and  that  the  wagon  was  overturned  by  a  project- 
ing fence  rail,  and  that  the  horse  was  running 
away,  and  was  beyond  plaintiffs  control,  before- 
the  tent  was  reached.  UeUL,  that  it  was  error 
to  refuse  to  charge  that  plaintiff  could  not  recov- 
er without  proof  that  the  frightening  of  the 
hone  'was  the  cause  of  the  accident  28  N.  Y. 
Sopp.  1117,  mem.,  reversed. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Action  by  Sidney  Mitchell,  Jr.,  against  Ben- 
ton Turner.  From  a  judgment  of  the  gen- 
eral term  (28  N.  Y.  Supp.  1117,  mem.)  affirm- 
ing a  judgment  entered  on  a  verdict  for- 
plaintiff  for  |S,000,  defendant  appeals.  Re-, 
versed. 

Action  to  re<S»ver  damages  from  tbe  def end- 
abt  for  wrongfully  erecting  a  tent  In  Uis- 
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public  hlgbway,  and  negligently  leaylng  it 
there,  and  thereby  causing  a  horse  drtyoi  by 
the  plaintiff  to  become  so  badly  frightened 
as  to  OTertum  the  wagon,  throw  the  plaintiff 
out,  and  inflict  serious  injniles  upon  his  per^ 
son.  The  defendant,  by  his  answer,  pleaded 
a  general  denial,  and  alleged  that  whatever 
Injuries  the  plaintiff  sustained  were  caused 
by  his  own  negligence  in  driving  a  vicious 
horse  at  an  immoderate  rate  of  speed,  around 
a  sharp  angle  in  the  highway. 

T.  P.  Conway,  for  appellant.  Q.  H.  Beck- 
wlth,  for  respondent 

YANN,  J.  On  the  9th  of  Jane,  1891,  about 
10  o'clock  at  night,  the  plaintiff  was  driving 
a  single  horse  attached  to  an  open  buggy,  in 
an  easterly  direction,  ou  a  public  hightway 
leading  from  the  village  of  Redford  to  the 
village  of  Saranac.  At  a  point  where  the 
road  turns  to  the  north,  at  nearly  a  right 
angle,  his  buggy  was  overturned,  and  he  was 
thrown  out  with  such  violence  that  his  leg 
was  broken  and  other  injuries  Inflicted  uprai 
him  of  a  serious  character.  About  two  or 
three  rods  west  of  the  bend  In  the  road,  the 
defendant  had  caused  a  large  white  tent  to 
be  erected  in  the  highway,  south  of  the  ceo- 
ter  thereof,  for  the  accommodation  of  his 
workmen  engaged  In  running  logs  in  the 
Saranac  river.  At  the  time  of  the  accident, 
there  was  a  fire  burning  in  front  of  the  tent, 
which  faced  to  the  east,  but  it  was  not  vis- 
ible to  a  traveler  approaching  from  the  west, 
because  the  tent  hid  it  from  view.  On  the 
northern  boundary  of  the  road,  opposite  to 
the  side  of  the  tent,  there  was  an  ordinary 
rail  fence,  and  at  the  comer,  where  the  road 
turned,  the  third  rail  from  the  bottom  pro- 
jected into  the  street  18  Inches  further  than 
the  rest.  The  evidence  in  behalf  of  the  plain- 
tiff tended  to  show  that  the  night  was  dark, 
and  he  was  driving  a  gMitle  horse,  carefully 
and  slowly,  in  ignorance  of  the  tent  or  the 
fire,  until  he  came  where  they  were  visible, 
when  the  horse  became  frightened,  sprang  to 
the  north,  thm  dashed  ahead,  and  became 
unmanageable.  As  he  turned  around  the  cor^ 
ner,  one  of  the  wheels  struck  the  fence,  the 
wagon  tipped  over,  the  plaintiff  was  thrown 
upon  some  stones,  and  severely  injured.  The 
evidence  in  behalf  of  the  defendant  tended 
to  show  that  the  horse  was  young,  wild,  and 
vicious,  and  that  the  accident  was  owing 
either  to  reckless  driving  on  a  dark  night, 
at  first  down  a  heavy  grade,  and  then  around 
a  sharp  comer,  where  the  projecting  rail 
tipped  the.  wagon  over,  or  else  to  the  fact 
that  the  horse  was  running  away,  and  was 
beyond  control,  before  he  reached  the  tent 
At  the  dose  of  the  evidence,  and  before  the 
charge,  the  counsd  for  the  defendant  re- 
quested the  court  to  instruct  the  Jury  "that 
the  plaintiff  could  not  recover  without  proof 
to  the  satisfa.ctlon  of  the  jury  that  the  fright- 
ening of  the  plaintiff's  horse  was  the  cause 
of  the  accident"    At  the  same  time,  another 


request  was  presented  by  the  defendant  in 
relation  to  the  law  upon  the  subject  of  con- 
tributory negligence,  which  is  not  now  ma- 
terial. The  trial  judge  thereupon  said  that 
he  declined  to  charge  either  of  these  propo- 
sitions In  the  language  of  counsel,  and  add-' 
ed:  "I  shall  adopt  a  part  of  the  law  as  yon 
state  it  but  not  to  the  full  extent  as  you 
desire  it  I  give  yon  an  exception  to  both 
your  requests  to  charge." 

The  plaintUF's  counsel  claims  that  no  ex- 
ception was  taken  to  the  refusal  of  the  court 
to  charge  as  requested,  and  that  hence,  even 
if  the  ruling  was  wrong,  error  cannot  be 
founded  upon  it  WhUe  It  is  true  that  no  ex- 
ception was  taken  ipslssimls  verbis,  as  one 
was  allowed  by  the  court  without  request  it 
was  unnecessary  for  counsel  to  expressly  ex- 
cept under  such  circumstances.  When  the 
court  voluntarily  allows  an  exception  to  a 
ruling  made,  the  object  of  the  statute  regu- 
lating the  practice  in  that  regard  is  satis- 
fied, and  the  party  ruled  against  is  not  re- 
quired to  go  through  the  idle  ceremony  of 
formally  saying,  "I  except"  An  exception 
"is  a  protest  against  the  ruling  of  the  court 
upon  a  question  of  law";  and  if  the  court  an- 
ticipates the  protest  and  itself  announces 
it  the  function  of  an  exception  is  i>erformed 
without  action  by  counsel.  Sterrett  v.  Bank, 
122  N.  Y.  659,  062,  25  N.  B.  913;  Chapman  v. 
McCormick,  86  N.  Y.  479,  481. 

We  think  that  the  d^enOant  was  entitled 
to  have  the  jury  instracted,  either  literally 
or  substantially,  in  accordance  with  the  re- 
quest presented  to  the  court  The  plaintiff 
had  no  right  to  recover  damages  unless  they 
were  caused  by  an  act  of  the  defendant 
The  only  acts  of  the  defendant  relied  upon 
were  the  erection  of  the  tent  in  the  highway, 
and  the  building  of  the  fire  in  front;  and  It 
those  acts  caused  the  horse  to  become  fright- 
ened, and  the  frightening  of  the  horse  was 
the  cause  of  the  accident  the  defendant  is  re- 
sponsible. If,  however,  the  plalntifTs  mis- 
fortune was  not  cansed  by  the  frightening  of 
the  horse,  but  was  owing  to  fast  driving 
around  the  sharp  turn  In  the  road,  or  to  the 
fact  that  the  horse  was  running  away  with- 
out bavinig  been  frightened  by  the  tent  and 
Are,  the  defendant  is  not  responsible,  and 
there  can  be  no  recovery  against  him.  The 
defendant  was  therefore  entitled  to  have  the 
Jury  idainly  told  that  unless  the  frightening 
of  the  horse  was  the  cause  of  the  ac<dd«it 
the  plaintiff  could  not  succeed.  This  was  not 
done  by  the  learned  trial  judge,  doubtless 
through  inadvertence,  as  appears  from  the 
following  extract  from  the  charge,  which 
was  substantially  the  only  Instruction  upon 
the  subject  embraced  in  the  request  vis.; 
"He  [the  itlaintifl]  says  he  was  driving  a 
young  horse  along  this  night  feeling  secure, 
and  was  holding  him  with  care,  because  It 
was  a  very  dark  night  and,  as  he  expressed 
it  he  could  hardly  see  the  traveled  track  of 
the  road,  when  he  suddenly  comes  upon  this 
tent  by  the  Edde  of  the  road,  i^  a  distance  oC 


Digitized  by  LjOOQ  IC 


N.  T.) 


WHITLATCH  v.  FIDELITY  ft  CASUALTY  CO. 


405 


some  feet,  plaintiS  claiming  tbat  It  was  only 
a  few  feet  away,  and  tbe  defendant  claim- 
ing tliat  it  was  nineteen  away,  beyond  tliat 
a  fire  designed  to  supidy  the  food,  for  the 
use  of  these  jpereons  who  were  driving  logs 
and  working  for  the  defendant;  that  tbe 
horse,  as  tbe  eyidence  shows  in  this  case, 
was  somewhat  of  a  high-spirited  horsey— he 
was  a  yonng  hone;  and  that  notwithstand- 
ing tbe  grasp  which  he  had  on  tbe  reins,  not- 
withstanding that  he  was  walking  tbe  horse 
slowly,  the  horse  mastered  lilm,  jumping 
from  the  road,  and,  In  bis  fright  and  alarm, 
not  heeding  the  reins,  and  not  being  able  to 
hold  him,  OTertnmed  tbe  buggy.  He  was 
thrown  ont,  and  tbe  serious  injuries  which 
came  to  blm  then  and  there  were  Inflicted 
by  tbe  fault  of  this  defendant  That,  In 
short.  Is  tbe  theory  of  tbe  plalntitr,  and  upon 
which  be  asks  a  recovery.  Gentlemen,  tbe 
evidence  is  socb  In  this  case  that,  if  yon 
find  that  bis  theory  is  sustained  by  the  evi- 
dence, you  may  find  that  tbe  defendant  Is 
responsible  for  this  wrong,  and  that  he  mnst 
respcmd  to  tbe  plaintiff  for  bis  damages." 
This  was  not  a  compliance  with  tbe  request, 
tot  It  does  not  exclude  every  cause  except 
"the  frightening  of  the  horse."  That  essen- 
tial fact  is  not  referred  to  as  tbe  cause  of  the 
aocidoit,  bat  Is  alluded  to  incidentally,  and 
Is  so  Mended  with  other  ideas  as  to  leave  it 
doobtfnl  what  bearing  "the  frigbf "  of  the 
animal  had  npon  tbe  right  to  recover.  Yet 
this  was  the  theory  upon  which  the  Jury 
were  told'  that  a  recovery  conld  be  based. 
Later  In  the  charge,  tbe  court  said:  "If  he 
was  driving  recklessly  that  night,  and  that 
was  the  way  the  accident  liappened,  and  that 
was  the  direct  cause  of  the  accident,  tbe 
idaintlfl  cannot  recover.  If  tbe  injury  was 
occasioned  while  be  was  driving  carefully, 
by  reason  of  the  proximity  of  the  tent  and 
tbe  fire,  then  yon  are  at  liberty  to  find  for 
the  plaintiff."  This  language  was,  doubtless, 
used  with  reference  to  tbe  question  of  con- 
tributory negligence.  While  it  may  have  In- 
volved tbe  frightening  of  tbe  horse  as  the 
cause  of  the  accident,  it  did  so  only  by  way 
of  Imirilcation  and  argument,  and  did  not 
bring  plainly  before  tbe  minds  of  tbe  Jury 
tbe  canse  mentioned  in  tbe  request  as  the  on- 
ly ground  upon  which  a  recovery  conld  be 
bad.  Tbe  court  did  not  announce  as  the  law 
governing  tbe  case  that,  onless  the  frighten- 
ing of  tbe  horse  caused  the  accident,  tbe 
plalntur  was  not  entitled  to  a  verdict.  While 
a  Jury  of  bright  men  might  have  Inferred  that 
this  was  the  meaning  of  tbe  court,  tbe  de- 
fendant had  tbe  right  to  a  plain  statement 
npon  tbe  subject,  that  left  nothing  to  infer- 
ence. Tbe  TeqneM  exchided  every  canse  ex- 
cept the  frightening  of  the  horse;  but  no- 
where in  tbe  charge  was  that  said,  even  in 
«nbetanc&  The  vital  fact  was  not  brought 
to  the  consldeAtion  of  the  Jury  unless  by 
Implication,  and  that  is  not  enough,  for  they 
may  at  may  not  have  correctly  Inferred  what 
the  court  meant   Tbe  dtfendant  presented 


bnt  two  requests,  each  brief  and  simile,  so 
that  there  was  no  confusion  owing  to  a  mul- 
titude of  propositions.  The  request  nnder 
consideration,  in  clear  and  precise  words, 
stated  the  true  legal  rule  of  tbe  case  in  such 
a  form  that  the  court  conld  bave  propwiy 
charged  it  without  qualification,  and  it  should 
have  been  so  changed  as  to  convey  tbe  same 
Ideas  without  doubt  or  confusion,  but  in  such 
language  as  the  Judge  saw  fit  to  use.  For 
the  reason  that  this  was  not  done,  as  we 
think,  the  judgment  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the 
event   All  concur.   Judgment  reversed. 


(149  N.  Y.  46) 
WHITLAOTCH  v.  FIDELITY  &  CASUALTY 

CO.  OF  NEW  YOEK. 
(Court  of  Appeals  of  New  York.  April  7,  18Q6.) 
Actios  on  AccinititT  Polict — BnRD«N  or  Proop. 
In  an  action  on  a  policy  insuring  deceased 
against  deatti  from  bodily  injuries  "thTOOgh  ex- 
ternal, violent,  and  accidental  means,"  bnt  lim- 
iting the  recovei?  to  $100  in  case  of  death  re- 
sulting "from  injuries  wantonly  inflicted,  by  the 
insored,"  where  the  complaint  alleged  that  the 
insured  died  from  external,  violent,  and  acci- 
dental means,  and  that  hia  injuries  were  not 
wantciUy  inflicted  by  himself,  and  the  answer, 
besides  a  general  denial,  pleaded  as  a  separate 
defense  that  the  insured  died  from  injuries  wan- 
tonly inflicted  by  himself,  the  burden  was  on 
plaintifC  to  prove  by  a  preponderance  of  evi- 
dence that  deceased  died  tiom  external,  violent, 
and  accidental  means,  in  order  to  recover  more 
than  tlie  $100.    28  N.  Y.  Supp.  951,  reversed. 

Appeal  from  supreme  court,  general  term. 
Second  department 

Action  by  Josephine  Wbitlatch  against  the 
Fidelity  &  Casualty  Company  of  New  York. 
From  a  Judgment  of  the  general  term  (28  N. 
Y.  Supp.  951)  affirming  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Thomas  S.  iloore,  for  appellant  Thomas 
Darlington,  for  respondent 

BARTLETT,  J.  The  plaintiff  sued  to  re- 
cover upon  a  policy  on  tbe  life  of  her  late 
husband,  James  W.  Wbitlatch,  Issued  by  the 
defendant  tbe  death  loss  being  payable  to 
her.'  The  material  conditions  of  the  policy 
are  as  follows,  viz  :  The  deceased  was  in- 
sured "In  the  sum  of  ten  thousand  dollars 
against  death  resulting  from  bodily  injuries 
•  *  *  through  extemid,  violent  and  acci- 
dental means,  which  shall,  independently 
of  all  causes,  result  in  death  within  ninety 
days  frbm  the  happening  thereof."  The  ex- 
ceptions limiting  this  liability  were  "that, 
in  case  of  death  resulting  from  Injuries 
wantonly  Inflicted  by  the  insured,  or  in- 
flicted or  caused  by  him  while  insane,  the 
measure  of  this  company's  liability  shall  be 
tbe  sum  of  one  hundred  doUars,"  etc.  Tbe 
issue  presented  to  the  Jury  was  a  very  nar- 
row one.  Tbe  complaint  aHeged  that  the  In- 
sured died  from  external,  violent  and  ac- 
cidental means,  and  ttaat  bis  injuries  were 
not  vaatonly  inflicted  by  wmixtff.  nor  in* 
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dieted  while  Insane.  The  answer  set  up  a 
general  denial,  after  admitting  the  making 
of  the  policy,  and  then  pleaded  as  a  sepa- 
rate defense  that  the  Insured  died  from  in- 
juries wantonly  inflicted  by  himself.  The 
plaintifr,  under  the  issues  as  framed,  was 
called  upon  to  prove  by  a  preponderance  of 
evidence  that  her  husband  died  from  exter- 
nal, violent,  and  accidental  means.  The  f&ct 
that  the  defendant  had  alleged  as  a  sepa- 
rate defense  that  the  injuries  were  wanton- 
ly inflicted  by  the  insured  did  not  tend  in 
any  way  to  relieve  the  plaintiff  from  the 
burden  of  proof  under  which  she  rested  to 
make  out  a  prima  facie  case.  This  case  has 
been  three  times  tried.  At  the  flrst  trial 
the  verdict  was  for  the  defendant,  and  the 
Judgment  entered  thereon  was  reversed  by 
the  general  term.  71  Hun,  146,  24  N.  T. 
Supp.  537.  On  the  second  trial  the  Jury 
failed  to  agree.  28  N.  Y.  Supp.  951.  The 
Judgment  for  plaintiff  at  the  third  trial  Is 
now  under  review.  The  questions  of  law 
presented  relate  to  the  alleged  errors  of  the 
trial  Judge  In  charging  the  Jury. 

A  brief  reference  to  the  facts  of  this  case 
is  necessary  before  considering  the  legal 
questions.  The  insured,  at  the  time  of  his 
death,  was  in  San  Francisco,  but  resided  in 
the  city  of  Brooklyn,  where  he  had  lived 
for  several  years,  with  his  wife  and  chil- 
dren, prior  to  his  decease.  He  was  a  specu- 
lator In  mining  properties,  and  a  promoter 
of  mines  in  the  Western  states,  and  his  busi- 
ness called  him  at  times  to  San  Francisco 
for  prolonged  Intervals.  During  his  last 
visit  to  San  Francisco  the  insured  stopped 
for  some  time  at  a  house  known  as  the 
"Baldwin  Hotel,"  and  there  Is  conflicting 
evidence  as  to  whether  for  some  weeks 
prior  to  his  death  he  was  suffering  from 
mental  depression  due  to  the  unsatisfactory 
condition  of  his  business  affairs,  aggravated 
by  constant  physical  pain  caused  by  an  im- 
perfect recovery  from  a  broken  thigh.  The 
day  before  his  death,  being  July  31,  1890, 
he  went,  without  his  baggage,  to  a  fourth- 
class  lodging  house  in  San  Firancisco,  called 
the  "Pioneer  House,"  and  took  a  room.  The 
next  morning  he  was  found  dead  in  his  bed, 
undressed,  with  a  pistol  shot  wound  in  the 
top  of  his  head,  and  a  flve-chambered  re- 
volver, with  one  chamber  discharged  and 
the  others  loaded,  lying  at  his  side.  Neither 
the  question  of. murder  nor  insanity  is  in 
the  case.  The  pistol  found  In  the  bed  was 
the  property  of  the  deceased,  and  the  one 
question  for  the  Jury  to  determine  yraa 
whether  death  resulted  from  accident  or  su- 
icide. In  a  close  case  like  this,  where  the 
evidence  on  both  sides  is  largely  circum- 
stantial. It  is  of  vital  importance  that  the 
ivory  should  be  clearly  instructed  as  to  the 
burden  of  proof  and  the  general  principles 
of  law  governing  their  action.  In .  reading 
the  chaise  of  the  learned  trial  Judge,  it  will 
be  observed  that  it  Is  entirely  silent  as  to 
the  burden  of  proof  restiw  upon  tba  plain- 


tiff. The  question  of  the  burden  of  proof 
was  submitted  to  the  Jury  as  follows:  "The 
general  term  of  this  department  has  laid 
down  the  law  in  this  case,  and  in  accordance 
therewith  I  will  charge  yon  that  the  defend- 
ant in  this  case,  in  order  to  defend-  it,  is 
required  to  prove  by  a  fair  preponderance 
of  evidence  the  fact  that  James  W.  Whit- 
latch  did  take  his  own  life  intentionally;  is 
other  words,  that  he  committed  deliberate 
suicide.  I  say  ttiat  the  defendant  has  the 
burden  of  proof."  The  defendant  excepted 
to  this  part  of  the  charge,  and  requested  the 
court  to  charge  the  following  separate  re- 
quests: "The  burden  of  proof  upon  the 
whole  case  rests  upon  the  plaintiff,  and  she 
must  prove  by  a  preponderance  of  evidence 
that  hex  intestate's  death  was  caused  by  ex- 
ternal, violent,  and  accidental  means,  or  she 
cannot  recover  more  than  one  hundred  dol- 
lars and  interest  While  the  law  does  not 
presume  from  death  alone  that  it  was  sui- 
cidal, and  evidence  must  be  adduced  to  show 
that  the  deceased  did  take  his  life,  stUl  the 
burden  of  proof  is  upon  the  plaintiff  to 
show  by  A.  preponderance  of  evidence  that 
it  was  done  by  accident,  and  without  intui- 
tion to  take  his  life:"  The  trial  Judge  re- 
fused to  charge  except  as  charged.  We  are 
of  opinion  that  the  defendant  was  entitled 
to  have  the  Jury  charged  ba  requested,  and 
that  the  refusal  of  the  court  to  do  so  was 
clearly  erroneous.  The  briefs  of  ooonsel 
contain  numerous  cases  in  which  the  law  of 
the  burden  of  proof  is  discussed,  but  In  the 
recent  case  of  Trust  Oo>  v.  EU^ke,  144  N.  Y. 
354,  39  N.  E.  858,  Chief  Judge  Aadrews  de- 
livering the  opinion  of  this  court,  the  rule 
applicable  to  this  case  Is  stated  with  great 
clearness,  as  follows:  *rrhere  Is  confusion 
sometimes  in  treating  of  the  burden  of  proof 
arising  out  of  unexact  definitions.  The  bur- 
den is  upon  a  plaintiff  to  establish  his  cause 
of  action  when  it  Is  in  proper  form  denied 
by  the  other  party.  *  •  •  It  Is  very  com- 
mon to  say  In  such  cases  that  the  burden  Is 
upon  the  defendant  to  establish  the  fact  re- 
lied upon.  All  that  this  can  property  mean 
is  that  when  the  plaintiff  has  established  a 
prima  facie  case  the  defendant  is  bound  to 
controvert  it  by  evidence,  otherwise  he  will 
be  cast  in  Judgment.  When  such  evidence 
is  given,  and  the  case  upon  the  whole  evi- 
dence—that for  and  that  against  the  fact 
asserted  by  the  plaintiff— is  submitted  to 
court  or  Jury,  then  the  question  of  the  bur- 
den of  proof  as  to  any  fact,  in  its  proper 
sense,  arises  and  rests  upon  the  party  upon 
whom  it  was  at  the  outset,  and  is  not  shift- 
ed by  the  course  of  the  trial;  and  the  Jury 
may  be  properly  instructed  that  all  material 
Issues  tendered  by  the  plaintiff  must  be  es- 
tablished by  him-  by  a  preponderance  of  evi- 
dence. See  Davis  v.  Jenney,  1  Mete.  (Mass.) 
221;  Simpson  v.  Davis,  119  Mass.  289;  Per- 
ley  V.  Perley,  144  Mass.  104,  10  N.  B.  726. 
The  general  rule  of  pleading,  whldi.  also  ac- 
cords with  reason,  is  that  defenses  whld> 
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astrnme  or  admit  the  original  cause  of  action 
alleged,  bnt  are  based  upon  subsequent  facts 
or  transactions  which  go  to  qnalify  or  de- 
feat It,  must  be- pleaded  and  proved  by  the 
defendant;    and,   on   the   other   hand,   the 

-cause  of  action  alleged  by  the  plaintiff,  and 
all  Its  material  Incidents,  must  be  asserted 
and  proved  by  him,  and  In  both  cases  the 
final  event  must  be  supported  by  a  prepon- 

-derance  of  evidence  in  favor  of  the  party 
tendering  the  issne."  In  the  case  at  bar 
the  jury  were  not  Instmcted  that  the  plain- 
tiff was  bound  to  make  out  in  the  first  in- 
fitance  a  prima  facie  case,  and  finally  es- 
tablish upon  all  the  proofs  the  Issues  ten- 

-dered  by  her,  under  the  pleadings,  by  a 
preponderance  of  evidence;  but  they  could 
well  infer  from  the  Judge's  charge  that  the 

■defendant  rested  under  the  burden  of  proof 
from  the  opening  of  the  trial.    The  court 

valso  charged  the  }ury  as  follows:  "Even  if 
the  evidence  is  of  even  balance  In  your 
minds  as  to   whether   he   intended   to   Icill 

.himself,  or  whether  it  was  done  without 
his  intention  of  killing  himself,  then  your 
verdict  must  be  for  the  plaintiff."  The  de- 
fendant excepted  to  this  part  of  the  charge, 

-and  asked  the  court  to  instruct  the  Jury 
that  'If,   upon   the  whole   case,   the  Jury 

:flnd  the  question  evenly  balanced,  they  must 

(find  for  the  defendant."  The  court  re- 
tosed  the  request  except  as  charged.  This 
ntaaal  was  obvious  error,  and  calculated 

4o  still  further  mislead  the  Jury  as  to  the 
burden  of  proof.  It  is  most  unfortunate 
that  a  case  which  has  been  three  times  tried 

-.flbonld  have  to  be  sent  back  for  another 
trial,  and  in  what  has  been  said  we  have 
not  intended  to  etxpress  any  opinion  as  to 
the  merits,  this  being  a  case  peculiarly  wltb- 

lin  the  province  of  a  Jury  to  decide,  property 
instmcted  as  to  the  law.     The  Judgment  ap- 

-pealed  from  should  be  reversed,  and  a  new 

-trial  ordered,  with  costs  to  abide  the  event 

-All  concur.    Judgment  reversed. 


(i«  N.  T.  1) 

PEOPLE  V.  WILLIAMS. 
.'(Court  of  Appeals  of  New  York.    April  7,  1806.) 
'PmJUVKT  —  Makiko  Fi.L8ii   ArriDAviT  —  Indiot- 

MBNT. 

Under  Pen.  Code,  {  100,  providing  that 
its  delivery  by  defendant  to  any  other  person, 
with  intent  that  it  be  ottered  or  publisned  as 
true,  slian  complete  a  making  ot  an  affidavit 
'Within  section  96  (which  provides,  among  other 
tliinga,  that  one  who,  in  an  action  or  special  pro- 
ceedmk,  makes  a  false  affidavit  shall  be  guilty 
of  per}nry),  an  indictmoit  which  charges  that 
-ithe  affidavit  oonnted  on  was  "made  and  is  en- 
■  titled  in  an  actioii  or  special  proceeding,"  suffi- 
ciently sets  forth  the  offense. 

Appeal  from  supreme  court,  general  term. 
Fourth  department 

John  A.  Williams  was  indicted  for  perjury, 
-tried,  and  convicted.    From  a  Judgment  of 
the  general  term  (36  N.  Y.  Supp.  511)  afilrm- 
>ng  a  Judgement  on  the  verdict,  defendant  ap- 
peals.  Affirmed. 


Greorge  A.  Fisher  for  appellant  Frank  L. 
Smith  for  the  Teaple. 

ANDREWS,  0.  J.  Section  100  of  the  Penal 
Oode,  which  is  embraced  in  the  chapter  re- 
lating to  the  crimes  of  perjury  and  subor- 
nation of  perjury,  declares  that  "the  mak- 
ing of  a  deposition  or  certificate  is  deemed 
to  be  complete,  within  the  provisions  of  this 
chapter,  from  the  time,  when  It  Is  delivered 
by  the  defendant  to  any  other  person  with 
Intent  that  it  be  uttered  or  published  as 
true."  Section  96,  which  defines  the  crime 
of  perjury,  includes  among  the  acts  consti- 
tuting perjury  a  false  affidavit  in  an  action 
or  special  proceeding.  The  Indictment  char- 
ges that  the  atfidavlt  counted  on  was  "made 
and  Is  entitled  In  an  action  or  special  pro- 
ceeding." In  the  absence  of  any  statute  reg- 
ulating the  matter  it  has  been  held  that  the 
crime  of  perjury  In  swearing  to  an  affidavit, 
was  complete  when  the  oath  was  taken  by 
the  affiant  In  a  Judicial  proceeding  or  course 
of  Justice,  although  the  affidavit  was  never 
delivered  or  used,  provided  the  matter  swoi-n 
to  was  false,  and  known  to  the  affiant  to  be 
so,  and  was  material.  Rex  v.  Halley,  1  (^r. 
&  P.  258;  Rex  v.  Crossley,  7  Term  R.  SI."). 
Section  100  of  the  Penal  Code  is  a  statutory 
rule  defining  what  shall  be  sufficient  to  con- 
stitute a  making  of  an  affidavit  so  as  to 
bring  it  within  the  operation  of  the  nlnety- 
stzth  section.  By  force  of  section  100  an  in- 
dictment charging  the  making  of  a  false  af- 
fidavit will  not  be  supported  unless  It  ap- 
pears on  the  trial  that  something  more  had 
been  done  than  the  mere  taking  of  the  oath 
by  the  affiant  He  must,  in  addition,  have 
delivered  the  affidavit  with  the  Intent  stated. 
Until  that  has  been  done,  he  has  made  no 
affidavit  within  the  meaning  of  the  statute 
of  perjury.  But  it  Is  sufficient,  we  think, 
that  the  Indictment  charges  that  the  de- 
fendant "made"  the  affidavit  This  allega- 
tion comprehends  every  act  which  enters  In- 
to the  statutory  definition  of  a  making.  If 
it  turns  out  on  the  trial  that  the  affidavit 
although  sworn  to  by  the  defendant,  waa 
not  delivered  by  him,  the  indictment  will 
fall  from  lack  of  proof  to  sustain  the  allega- 
tion of  making.  On  the  other  hand,  if  it  is 
shown  that  the  defendant  did  deliver  it  with 
intent  to  utter  it  as  true,  the  allegation  tliat 
he  made  the  affidavit  is  supported.  The 
crime  consists  in  tb«  making  of  a  false  af- 
fidavit upon  a  material  matter  In  an  action 
or  special  proceeding.  The  making  must  be 
averred,  and  the  fact  of  delivery  must  l>e 
proved  to  sustain  the  averment  because  by 
section  100  there  must  be  a  delivery  with 
the  Intent  stated  before  there  is  a  complete 
making.  The  defendant  was  fully  apprised 
by  the  Indictment  of  the  charge  made  against 
htm,  and  of  the  transaction  upon  which  it 
was  founded.  We  think  the  indictment  suf- 
ficiently sets  forth  the  crime  of  which  the  de- 
fendant was  convicted.  It  charges  both  the 
crime  and  the  act  ccMustltating  the  crime. 
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The  otber  questions  In  the  case  are  fnlly 
CMisIdered  In  the  opinion  at  general  term, 
and  we  concur  in  the  conclusions  reached. 
The  Judgment  should  be  afOrmed.  All  con- 
cur, except  MARTIN,  J.,  not  Bitting.  Judg- 
ment affirmed. 

(149  N.  T.  61) 

ADAMS  T.  FASSBTT  et  al. 

(Court  of  Appeals  of  New  York.    A^rnl  7,  1896.) 

IdiUT.A.TioNs— Action  aoainbt  Detibbb  fob  Tbs- 

tator's  Dbbts. 

1.  Where  no  letters  of  administration  are 
granted  on  the  estate  of  a  decedent  within  three 
years  after  his  death,  a  cause  of  action  arises 
under  Code  Civ.  Proc.  |  1844,  snbd.  1,  against 
the  heir  or  devisee  in  favor  of  the  creditors  of 
the  decedent,  and  the  subsequent  granting  of  let- 
ters will  not  have  the  effect  to  bring  the  claims 
within  subdivision  2  of  such  section,  and  fur- 
ther suspend  the  action  against  the  heir  or 
devisee  for  three  years  from  their  issue. 

2.  The  provision  of  Code  Civ.  Proc.  {  1844, 
subd.  1,  prohibiting  a  creditor  from  commencing 
his  action  against  the  heir  or  devisee  till  three 
years  after  the  death  of  the  decedent,  is  within 
section  406,  providing  that,  where  the  commence- 
ment of  an  action  has  been  stayed  by  statutory 
prohibition,  the  time  of  the  continuance  of  the 
stay  is  not  a  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Appeal  from  supreme  court,  general  term. 
Fourth  department 

Action  by  Mary  J.  Adams  against  Maria  A. 
Fassett,  Orrin  Fassett,  and  Lorette  BueU. 
From  a  judgment  of  the  general  term  of  the 
Third  department  (26  N.  Y.  Supp.  44T)  aflarm- 
Ing  a  Judgment  of  the  special  term  In  favor  of 
plaintiff,  defendants  appeal.     Affirmed. 

Elon  R.  Brown,  for  appellants.  Wats<Hi  M. 
Rogers,  for  respondent 

BARTLETT,  J.  The  plaintiff  se^s  to  re- 
cover of  the  defendants,  the  devisees  of  John 
Fassett  the  amount  of  two  promissory  notes 
for  $300  and  $268.15,  respectively,  dated  June 
2,  1878,  and  August  5,  1878,  given  for  money 
loaned.  The  notes  were  signed  by  John  and 
M.  A.  Fassett  the  latter  being  the  son  of 
John.  Milan  A.  Fassett  died  Insolvent  and 
it  Is  admitted  that  the  consideration  of  the 
notes  was  a  loan  to  John  Fassett  The  trial 
court  found  IMt  John  Fassett  died  on  or 
about  October  1, 1884;  that  the  last  payments 
of  Interest  on  the  notes  in  his  lifetime  were, 
on  the  $900  note,  June  2,  1884,  and  on  the 
note  for  $268.05,  August  2,  1884;  that  the 
assets  of  John  Fassett  were  not  sufficient  to 
pay  plaintiff's  debt  and  that  he  left  no  real 
estate  which  descended  to  his  heirs;  that  he 
devised  to  the  defendants,  his  son,  his  daugh- 
ter, and  his  daughter-in-law,  the  fee  of  his 
farm,  valued  at  $4,680,  subject  to  a  life  es- 
tate in  his  wife;  that  the  widow  died  in  Feb- 
ruary, 1888.  The  defendants  and  appellants 
urge  two  points  on  this  appeal,— the  statute 
of  limitations  and  the  incompetency  of  the 
evidence  by  which  the  last  interest  payments 
In  the  lifetime  of  John  Fassett  were  proved. 

As  to  the  latter  point  we  are  of  opinion 
that  the  payments  were  properly  established. 


The  Indorsements  of  the  payments  of  interest 
were  admitted  by  defendants  on  the  trial,  and 
the  legal  presumptions  which  followed  this 
admission,  taken  in  connection  with  the  other 
evidence,  were  quite  sufficient  to  sustain  plain- 
tiff's burden  of  proof.  The  last  indorsement 
of  Interest  on  the  note  of  $268J.5,  being  fixed 
as  August  2,  1884,  it  Is  admitted  by  the  learn- 
ed counsd  for  defendants  that  the  six-years 
statute  of  limitations,  suspended  in  its  mo- 
ning  for  eighteen  months  by  the  death  of 
John  Fassett  had  not  cut  off  the  right  to  sue 
on  this  note,  for  the  reason  that  the  letters 
testamentary  were  not  Issued  at  least  six 
months  before  the  expiration  of  the  seven 
years  and  six  months  during  which  this  ac- 
tion might  have  been  brought;  and,  conse- 
quently, one  year  after  letters  were  Issued  is 
not  a  part  of  the  time  limited  for  the  com- 
mencement of  this  action.  Code  Civ.  Proc. 
{  403.  It  therefore  follows  that  <ui  to  the 
note  of  $268.13,  this  action  was  seasonably  be- 
gun. 

It  Is  admitted  that  this  action  was  not 
commenced  until  seven  years,  eight  months, 
and  eight  days  after  the  last  indorsement  of 
Interest  on  the  $300  note,-^ane  2,  1884,— and 
the  important  question  presented  by  this  ap- 
peal is  whethw  the  statute  of  limitations, 
pleaded  by  the  devisees  of  John  Fassett  is  a 
good  defense.  While  the  amount  involved  in 
this  Utigation  la  not  large,  the  question  pre- 
sented is  of  great  importance,  far-reaching  In 
Its  effects,  and  not  free  from  difficulties  In 
view  of  the  conflicting  decisions  as  to  the  ap- 
plication of  the  statute  of  limitations  to  the 
various  remedies  which  may  be  invoked  by 
creditors,  legatees,  and  legal  representatives 
to  reach  the  estates  of  the  dead  for  the  pur- 
pose of  paying  debts  and  legacies.  In  Eng- 
land and  many  of  the  states  of  the  Union 
the  legal  representative  is  not  compellable,  ti- 
tter in  law  or  equity,  to  take  advantage  of 
the  statute  of  limitations  against  a  claim  oth- 
erwise well  founded  (Norton  v.  Frucker,  1 
Atk.  524;  HIU  v.  Walker,  4  Kay  &  J.  166; 
Wood,  Lim.  Act  [2d  Ed.;  1893]  p.  474  et 
seq.);  but  a  contrary  rule  obtains  in  this 
state,  and  a  debt  barred  by  the  statute  is  no 
debt  as  to  the  executors,  and  the  legatee, 
heir,  and  devisee  may  plead  the  statute 
whether  the  legal  representative  does  or  not 
The  learned  general  term  held  that  this  was 
not  a  mere  action  to  recover  upon  the  notes 
and  within  the  six-years  statute,  but  an  ac- 
tion within  the  ten-years  limitation.  We  are 
unable  to  agree  with  this  conclusion,  and  are 
of  the  opinion.  If  the  recovery  below  is  to  be 
sustained,  it  must  be  upon  the  theory  that 
the  six-years  statute  applies  to  the  note  in 
question,  but  had  not  run  against  it  at  the 
time  this  action  was  commenced.  In  the 
view  we  take  of  the  law  governing  this  case, 
the  facts  do  not  present  a  situation  where 
there  Is  a  concurrent  jurisdiction  over  the 
same  matter  in  law  and  equity,  and  the  con- 
sequent presentation  of  the  question  wbeither 
the  outlawry  of  the  legal  action  carries  with 
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it  the  eqttltable  remedy.  Tbls  a^on  is 
brought  under  the  provislcHis  of  the  Code  of 
CItU  Frocedtne.  Section  1843  reads  as  fol- 
lows: "The  helzB  of  an  intestate,  and  the 
brirs  and  devisees  of  a  testator,  are  respec- 
tlTely  liable  for  the  debts  of  the  decedent, 
arising  by  simple  contract,  or  by  specialty,  to 
the  extent  of  the  estate,  interest,  and  right 
in  the  real  property,  which  descended  to  than 
from,  or  was  effectually  devised  to  them  by 
the  decedent"  Section  1844  provides:  "But 
an  action  to  enforce  a  liability  declared  In  the 
last  section  cannot  be  maintained  except  In 
one  of  the  following  cases:  (1)  Where  three 
years  have  elapsed  since  the  death  of  the 
decedent,  and  no  letters  testamentary  or  let- 
ttxa  of  admlnlstratKMi  upon  his  estate  have 
been  granted  within  the  state.  (2)  Where 
three  years  have  elapsed  since  letters  testa- 
mentary or  letters  of  admlnlBtration  upon  tils 
estate  were  granted  within  the  state."  This 
action  was  b^;nu  February  10,  1892,— be- 
tween four  and  five  years  after  the  cause  of 
action  arose  in  favor  of  plaintlfC  under  sub- 
division 1  of  section  1844,  providing  for  the 
lapse  of  three  years  and  the  failure  to  take 
out  letters. 

A  preliminary  iwint  is  taken  by  appellants' 
counsel  that,  as  letters  of  administration  with 
the  will  aimexed  were  issued  January  20, 
1892,— some  20  days  before  this  action  was 
commenced,— it  must  be  regarded  as  pre- 
maturely begun,  for  the  reason  tliat  the  grant- 
ing of  letters  rendered  it  impossible  for 
plaintiff  to  bring  this  action  until  the  lapse 
of  three  years  from  the  date  of  their  Issue, 
under  section  1844,  subdivision  2,  already 
quoted.  We  do  not  '  egard  this  point  as  well 
taken.  The  policy  of  the  Code  of  Civil  Pro- 
cedure is  to  give  opportunity,  where  the  ad- 
ministration of  an  estate  is  promptly  pro- 
ceeded with,  for  the  parties  interested  to 
invoke  the  general  and  less  expensive  rem- 
edy of  the  sale  of  real  estate  within  three 
years  of  the  granting  of  letters  (section  2750), 
and  the  special  remedy  against  the  heir  and 
devisee  is  suspended  during  three  years  from 
the  testator's  death  for  that  purpose.  If  this 
opportunity  is  allowed  to  pass  unimproved, 
and  a  cause  of  action  arises  against  the  heir 
or  devisee  by  lapse  of  time,  the  subsequent 
granting  of  letters  wiU  not  have  the  effect  to 
farther  suspend  the  action  against  the  heir 
or  devisee  for  three  years  from  their  issue. 
We  are  brought,  therefore,  to  the  considera- 
tion of  the  principal  question  in  this  case,— 
whether  the  six-years'  statute,  with  its  sus- 
pension of  eighteen  months  by  reason  of  tes- 
tator's death,  has  cut  off  the  legal  remedy 
on  the  note  for  $300.  it  certainly  has  done 
so  unless  by  provision  of  law  some  addi- 
tional suspension  of  the  running  of  the  stat- 
ute has  preserved  the  right  of  action.  In  sec- 
tion 1844,  subd.  1,  of  the  Code  of  GlvU  Pro- 
cedure, already  quoted,  we  have  a  statute 
that  in  positive  terms  prohlMts  a  creditor 
from  commencing  his  action  against  the  heir 
or   devisee  until   three  years  have   elapsed 


since  the  death  of  the  decedent  Taming  to 
section  406  of  the  Code  of  CivH  Procedure, 
which  is  found  in  the  title  containing  general 
provisions  relating  to  the  chapter  on  limita- 
tions of  the  time  of  enforcing  a  civil  remedy, 
we  find  this  provision:  "Where  the  com- 
mencement of  an  action  has  been  stayed  by 
injunction,  or  order  of  a  court  or  Judge,  or 
by  statutory  proliibition,  the  time  of  the  con- 
tinuance of  the  stay  is  not  a  part  of  the  time, 
limited  for  the  commencement  of  the  action." 
We  think  the  provision  of  section  1844,  subd. 
1,  is  a  statutory  prohibition,  under  section 
406,  for  a  period  of  three  years,  and  that  this 
time  must  be  added  to  the  six  years  of  the 
statute,  thus  giving  the  plaintiff  nine  years 
in  which  to  begin  this  action.  That  this  was 
the  obvious  intent  of  the  l^slature  and  the 
clear  meaning  of  those  two  sections  of  the 
Code,  when  read  together.  Is  readily  demon- 
strated. Where  the  statute  begins  to  run  in 
the  lifetime  of  the  testator,  it  does  not  cease 
to  run  between  death  and  the  issuing  of  let- 
ters, except  by  force  of  some  positive  legal 
provision.  Sanford  v.  Sanford,  62  N.  X.  653. 
We  may  suppose  the  case  of  a  creditor  where 
the  six-years  statute  began  to  run  against  his 
claim  in  the  lifetime  of  the  debtor,  and  the 
debt  was  within  ten  days  of  outlawry  at  the 
time  of  the  debtor's  death.  By  virtue  of  sec- 
tion 403  of  the  Code  of  Civil  Procedure  the 
death  of  the  debtor  would  suspend  the  run- 
ning of  the  addlilonU  ten  days  of  the  stat- 
ute for  eighteen  montlis  only,  and  thus  It  be- 
comes apparent  that  the  creditor  In  this  sup- 
posed case  could  not  pursue  his  remedy 
against  a  devisee  under  section  1844,  subd. 
1,  of  the  Code,  if  it  be  held  that  the  three 
years  which  must  elapse  under  that  statute 
after  the  death  of  the  decedent  before  the 
heir  or  devisee  can  be  sued,  do  not  suspend 
the  running  of  the  statute,  as  In  that  event 
the  claim  would  be  cut  off  before  the  three 
years  tiad  expired.  It  is  very  clear  to  us 
that  the  legislature  could  not  have  contem- 
plated any  such  discriminating  and  unjust 
result  against  a  creditor  in  this  situation,  and 
tliat  the  construction  we  have  already  sug- 
gested is  the  only  proper  one  under  the  cir- 
cumstances. The  application  of  this  rule  of 
statutory  prohibition  under  section  406  of  the 
Code  has  been  hitherto  applied  by  this  court 
in  order  to  save  the  running  of  the  statute. 
In  Mead  v.  Jenkins,  05  N.  Y.  31,  where,  in 
proceedings  by  a  creditor  for  the  sale  of  the 
real  estate  of  a  deceased  person,  the  statute 
of  limitations  was  set  up  as  a  bar  to  the  cred- 
itor's claim,  and  the  proceedings,  under  the 
then  existing  law,  could  not  be  commenced 
until  after  the  accounting  of  the  executors  or 
administrators,  it  was  held  that  the  time  be- 
tween the  death  of  the  decedent  and  the  ac- 
counting should  not  be  included  as  a  part  of 
the  time  limited  as  it  was  a  statutory  prohi- 
bition under  section  406  of  the  Code.  It  was 
sought  in  the  case  Just  cited  to  also  raise 
the  point  we  are  now  considering,  but  this 
court  held  that,  inasmuch  as  there  was  error 
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In  the  soTTogate'B  decision  on  tbe  ground  al> 
ready  stated.  It  was  not  necessaiy  to  con- 
aider  the  question.  In  Brehm  t.  Mayor,  etc., 
104  N.  Y.  186,  10  N.  E.  15S,  secUon  406  of 
the  Code  was  again  construed.  Tliis  was  an 
action  brought  to  recover  money  paid  to  die- 
chaige  the  lien  of  an  assessment,  which,  aft- 
er the  payment,  bad  been  vacated  by  order 
of  the  supreme  court.  The  city  of  New  York, 
among  other  defenses,  intniMJsed  that  of  the 
statute  of  limitations.  Judge  Rapallo  says 
(at  page  191):  "On  the  17th  of  November, 
18T7,  at  which  time  the  right  of  action  was 
not  barred,  the  plaintiff  presented  her  claim 
to  the  comptroller.  She  would  at  that  time 
have  been  entitled  to  commence  her  action, 
but  for  section  105  of  ttie  charter  of  1873, 
which  required  her  to  wait  until  the  comp- 
troller had  neglected  for  thirty  days  after 
such  presentation  to  pay  her  claim.  That  sec- 
tion In  express  terms  prohibited  her  from 
maintaining  any  action  until  the  lapse  of  the 
thirty  days.  We  think  that  section  406  of  the 
Code  of  Civil  Procedure  was  framed  to  meet 
Just  such  a  case,  and  to  suspend  the  running 
of  the  statute  during  the  term  of  the  statu- 
tory prohibition.  •  •  *"  Tbla  constmctlon 
also  relieves  the  statute  from  the  apparent 
inconsistency  pointed  out  in  the  opinion  at 
general  t^rm,  of  allowing  a  plaintiff  six  years 
within  which  to  commence  an  action,  and  at 
the  same  time  prohibiting  him  during  thirty 
days  of  that  term  from  maintaining  any  ac- 
tion. In  the  case  at  bar  we  are  dealing  with 
a  statutory  prohibition  of  three  years  Instead 
of  thirty  days,  and  have  the  plaintiff  in  a  po- 
sition where,  If  this  rule  Is  not  applied,  she 
is  wholly  deprived  of  her  remedy  against  the 
devisees  of  John  Fassett.  We  think  the  cases 
cited  In  this  court,  and  the  reasons  already 
givoi.  Indicate  the  proper  rule  of  construc- 
tion to  be  followed  on  this  occasion,  and  It 
would  not  be  profitable  to  discuss  in  detail 
any  case  in  this  court  or  elsewhere  which  has 
either  directly  or  by  reasoning  held  to  the 
contrary.  We  have  laid  down  what  seems  to 
us  a  reasonable  rule  in  harmony  with  the 
statute,  and  which  is  calculated  to  protect 
not  only  the  rights  of  the  creditor,  but  those 
of  the  heir  and  devisee  as  well.  The  judg- 
ment appealed  from  should  be  afSrmed,  with 
costs.  All  concur,  except  HAIGHT,  J.,  not 
voting,  and  MARTIN,  J.,  not  sitting.  Judg- 
ment affirmed. 

(U»  N.  Y.  6) 

PKOPIiH   V.   ADBIiPHI   CLUB   OP   CITY 

OF  ALBANY. 
(Court  of  Appeals  of  New  York.  April  7,  1896.) 
Intoxicating  Liqdors — Salb  bt  Sooial  Club. 
Laws  1892,  c.  401,  S  81,  provides  that 
any  person  who,  without  a  license,  shall  sell 
spirituons  liqaors,  shall  be  guilty  of  a  misde- 
meanor. Held,  that  the  dispensing  of  liquors 
by  a  social  clob  whidi  has  a  limited  and  select 
membership,  and  was  organized  for  a  legitimate 

{inrpose,  to  which  the  famishing  of  liquors  to 
ts  members  on  payment  therefor  is  merely  in- 
cidental, is  not  a  sale,  within  the  meaning  of  the 
■aid  statute. 


Appeal  from  supreme  court,  general  term. 
Third  department 

The  Adelphi  Club  of  City  of  Albany  was 
convicted  of  selling  tntoxicattng  liquors  with- 
out a  license,  and  appeals  from  a  Jndgm^it 
of  the  general  term.  Third  department,  af- 
firming a  Judgment  of  the  court  of  sessions  of 
Albany  county.     Reversed. 

Matthew  Hale  for  appellant  Eugene  Bur- 
llngame,  Dist.  Atty.,  for  the  People. 

HAIGHT,  J.  The  offense  of  which  the  de- 
fendant stands  convicted  is  that  of  selling 
strong  and  spirituous  liquors  to  be  drunk  up- 
on the  premises,  without  a  license,  in  viola- 
tion of  section  31  of  chapter  401  of  the  Laws 
of  1892.  On  the  2Sth  day  of  January,  1895, 
one  Leoiwld  M.  Stark  made  a  written  order, 
upon  a  piece  of  paper,  for  five  glasses  of 
liquor,  and  delivered  the  same  to  the  steward 
of  the  defendant,  who  filled  the  order  from 
the  stock  of  liquors  belong^lng  to  the  dub; 
and  the  same  was  served  to  Stark  and  his 
associates,  who  drank  It  upon  the  premisee. 
They  were  all  members  of  the  club.  The 
following  evening.  Stark  paid  the  steward 
therefor  50  cents,  which  went  into  the  treas- 
ury of  the  club.  The  defendant  was  regular- 
ly incorporated  on  the  10th  day  of  February, 
1881,  as  a  social  club,  to  establish  and  main- 
tain a  library,  reading,  and  assembly  nxMns, 
and  to  promote  social  intercourse  among  Its 
members.  It  Is  managed  by  a  board  of  trus- 
tees, with  a  membership  limited  to  160  per- 
sons of  full  age,  and  residents  of  the  dty 
of  Albany.  A  person  can  be  admitted  as  a 
member  only  when  proposed  by  some  mem- 
ber to  whom  he  Is  personally  known,  and 
upon  the  recommendation  of  the  board  of 
trustees,  and  by  an  election  by  the  mem- 
bers, at  a  regular  meeting  of  the  club,  by 
a  two-thirds  vote.  The  Initiation  fee  is  fBO, 
and  the  annual  dues  $30.  The  defendant 
maintains  a  clubhouse  at  the  corner  of  Divi- 
sion and  South  Pearl  streets  in  the  city  of 
Albany,  in  which  there  are  parlors,  a  ball 
room,  dining  room,  kitchen,  library,  card 
rooms,  billiard,  pool,  and  store  rooms,  with 
apartments  for  the  Janitor.  Meals,  cigars, 
and  liquors  are  served  to  members  of  the 
dab  upon  their  written  orders,  at  a  price 
fixed  therefor  by  the  house  committee  of 
the  board  of  trustees,  which  la  charged  to  the 
member,  who  pays  therefor  monthly.  The 
money  so  paid  In  by  the  members,  together 
with  the  annual  dues.  Is  used  in  defraying 
the  general  expenses  of  the  club,  its  library, 
reading  rooms,  servants,  lights,  and  fuel, 
and  in  keeping  up  its  stock  of  provisions, 
dgars,  and  liquors.  Its  business  Is  conduct- 
ed solely  for  the  entertainment  and  recrea- 
tion of  its  members,  and  not  for  the  purpose 
of  deriving  a  profit  beyond  the  defraying  of 
Its  expenses.  Residents  of  the  city  of  Al- 
bany may  be  introduced  to  the  club  by  any 
member  thereof  once  a  year.  NonresldoitB 
may  in  like  manner  be  Introduced,  not  to  ex- 
ceed 10  times  a  year.   A  member  IntrododnK 
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a  Yltritor  l8  required  to  register  bla  name  -In 
&  book  kept  for  that  purpose,  and  to  be  re- 
«pofislble  for  Us  conduct  while  In  the  club- 
house. From  10  to  12  entertainments— so- 
cial, literary,  musical,  and  dramatic— ore  glv- 
«n  annually,  to  which  the  female  friends  of 
members  are  invited.  The  statute  under 
which  the  defendant  was  indicted  provides 
as  follows:  "Any  person  who,  without  hav- 
ing a  license  granted  to  him  in  pursuance  of 
a  law.  of  this  state  permitting  him  to  sell 
either  strong  or  spirituous  liquors,  wines,  ale 
or  beer,  shall  sell  strong  or  spirituous  liq- 
uors,, wines,  ale  or  beer  in  quantities  of  less 
than  five  gallons  at  a  time,  or  shall  sell  any 
strong  or  spirituous  liquor,  wine,  ale  or  beer 
in  quantities  of  five  gallons  or  more  at  a 
time  to  be  drunk  or  used  on  the  premises 
where  thb  same  shall  be  sold,  or  in  any 
garden  or  enclosure  communicating  with 
such  premises,  or  in  any  public  street  or 
place  oontiguons  thereto,  shall  be  guilty  of  a 
misdemeanor."  Upon  the  trial  the  defendant 
asked  the  court  to  direct  the  Jury  to  find 
a  verdict  of  acquittal  on  the  grounds—First, 
that  the  facts  proven  do  not  constitute  a 
crime;  second,  that  the  facts  proven  do  not 
show  that  the  defendant  has  violated  sec- 
tion 81  of  chapter  401  of  the  Laws  of  1882, 
or  any  of  the  prorisions  of  said  chapter  401 
of  the  Laws  of  1882.  The  court  refused  to 
so  direct,  and  an  exception'  was  taken  by  the 
defendant  The  court  was  then  asked  by 
the  defendant  to  charge  that  "the  disposing 
of  wines  and  liquors  by  the  defendant  is  not 
a  sale  of  the  same,  within  the  meaning  and 
intent  of  the  provisions  of  chapter  401  of 
the  Laws  of  1892,  or  of  the  laws  amenda- 
tory or  supplementary  thereto,  and  that  the 
furnishing  of  wines  and  liquors  by  the  de- 
fendant to  its  members,  as  shown  by  the  evi- 
dence, is  not  a  violation  of  section  31  of 
chapter  401  of  the  Laws  of  1882,  nor  a  viola- 
tion of  any  of  the  provisions  of  said  act" 
This  was  refused,  and  an  exception  was 
taken. 

Much  has  already  been  written  with  refer- 
ence to  the  liability  of  social  clubs  under 
excise  laws.  An  impression  has  prevailed 
that  they  were  not  brought  within  the  pro- 
visions of  the  statute,  and  consequently 
thousands  of  clubs  have  been  organized  all 
over  the  country,  by  hotel  and  saloon  keepers 
who  had  been  refused  a  license,  for  the 
purpose  of  evading  the  laws  with  reference 
thereto.  The  devices  adopted  by  these  so-call- 
ed clubs  were  numerous,  and,  in  many  In- 
stances, ingenious.  It  however,  has  not 
been  difficult  to  ascertain  the  true  purpose 
and  intent  of  their  organization.  And  the 
courts  thus  far  have  not  failed  to  unmask 
such  schemes,  and  hold  the  organizers  there- 
of responsible  for  a  violation  of  the  law. 
But  this  defendant  is  conceded  to  be  a  legiti- 
mate club,  regularly  organized,  of  many 
years'  standing,  and  conducted  for  the  pur- 
poses mentioned  in  its  articles  of  incorpora- 
tion. 


The  first  question  is,  has  the  liability  of 
such  a  club  ever  been  determined  by  this 
court?  Upon  this  question  the  counsel  f6r 
the  respective  parties  differ  with  reference 
to  what  was  decided  in  the  case  of  Peopte  v. 
Andrews,  116  N.  X.  427,  22  N.  B.  358.  In 
that  case  the  general  term  held  that  social 
clubs,  organized  for  legitimate  purposes, 
were  authorized  by  the  statute;  that  the 
property  of  the  club  was,  in  effect  the  Joint 
pn^erty  of  the  members;  and  that  the  fur- 
ulsfaii^  of  liquors  of  the  club  to  its  members 
by  the  steward  was  not  a  violation  of  the 
statute.  There  was  evidence,  however,  in 
that  case  tending  to  show  that  the  club  was 
a  fraudulent  concern,  organized  for  the  pur- 
pose of  evading  the  law  by  a  saloon  keeper 
who  had  been  refused  a  license;  that  any 
person  could  Join  the  club  upon  the  i>ayment 
of  60  cents,  which  was  returned  to  him  up- 
on his  withdrawal;  and  that  the  only  object 
and  purpose  of  the  organization  was  the  sale 
of  strong  and  spirituous  liquors.  The  gen- 
eral term  reached  the  conclusion  that  the 
trial  court  should  have  submitted  to  tiie 
Jury  the  question  as  to  whether  the  organi- 
zation was  a  scheme  or  a  device  to  evade 
the  excise  law.  60  Hun,  682,  685,  3  N.  T. 
Supp.  608.  Upon  this  question  the  court  of 
appeals  differed  with  the  general  term,  hold- 
ing that  the  question  of  sale,  under  the 
statute,  depended  npon  the  character  of  the 
act  The  opinion  calls  attention  to  the  evi- 
dence in  much  detail,  tending  to  show  the 
fraudulent  character  of  the  organization; 
that  the  sales  were  made  for  cash,  and  the 
business  conducted  in  every  respect  as  in 
an  ordinary  saloon, —  and  then  concludes*. 
"Whatever  may  be  the  merits  of  the  scheme 
prescribed  by  the  organization,  it  has  no 
effect  here.  It  did  not  control  or  govern  the 
parties."  We  are  aware  that  it  has  been 
generally  understood  that  this  court  in  that 
case  intended  to  hold  clubs  liable  under  the 
statute,  and  that  the  general  terms,  in  sev- 
eral instances,  have  subsequentiy  so  held, 
resting  their  decisions  upon  that  case.  Peo- 
ple V.  Sinell  (Sup.)  12  N.  Y.  Supp.  40;  People 
V.  Bradley  (Sup.)  11  N.  Y.  Supp.  684;  People 
V.  Luhrs,  7  Misc.  Rep.  603,  28  N.  Y.  Supp. 
488.  But  such  was  pot  the  Intention  of  this 
court  and  to  that  extent  its  determination 
has  been  misunderstood.  The  question  here 
presented  must  therefore  be  reg^arded  as  un- 
decided, and  still  open  for  consideration.  In 
11  Am.  &  Eng.  Enc  Law,  727,  it  is  said  that: 
"The  distribution  of  liquors  by  a  bona  fide 
club  among  its  members  is  not  a  sale,  with- 
in the  inhibition  of  a  liquor  law,  even  though 
the  per.'fon  receiving  the  liquor  gives  money 
in  return  for  it  and  the  law  prohibiting  the 
sale  of  liquor  on  Sundays  does  not  apply  to 
such  a  club.  It  is  otherwise,  however,  where 
the  club  is  simply  a  device  resorted  to  as  a 
means  of  evading  the  statute."  Black  on  In- 
toxicating Liquors,  at  section  142,  after  re- 
ferring to  the  authorities  in  the  different 
states  upon  the  subject  concludes  as  fd- 
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Iowa:  '^pon  the  whole,  therefore,  notwith- 
standing some  conflicting  mllnga,  the  ra- 
tional conclosion  Is  that  the  intent  must  gov- 
ern. On  the  one  hand,  if  the  object  of  the 
organization  Is  merely  to  provide  the  mem- 
bers with  a  convenient  method  of  obtaining 
a  diink  whenever  th^  desire  It,  or  if  the 
form  of  mmibenhlp  Is  no  more  than  a 
pretense,  so  that  aaj  person,  without  dis- 
crimination, can  procure  liqnor  by  signing 
his  name  in  a  book,  or  bnying  a  ticket  or  a 
chip,  thus  enabling  the  proprietor  to  conduct 
an  illicit  trafDc,  then  it  falls  within  the 
terms  of  the  law.  But  on  the  other  hand, 
if  the  dub  Is  organized  and  conducted  in 
good  faith,  with  a  limited  and  selected  mem- 
bership, really  owning  its  property  In  com- 
mon, and  formed  for  social,  literary,  artistic, 
or  other  purposes,  to  which  the  fumishing 
of  liquors  to  Its  members  would  be  merely 
incidental.  In  the  same  way  and  to  the  same 
extent  that  the  supplying  of  dinners  or  daily 
papers  might  be,  then  tt  cannot  be  con^ 
sidered  as  within  either  the  purpose  or  let- 
ter of  the  law."  In  Gmtf  v.  Bvans,  8  Q.  B. 
Div.  878,  the  appellant  was  a  manager  of  a 
club  under  the  supervision  of  trustees,  in 
whom  all  the  property  of  the  club  was  vest- 
ed. The  club  was  not  licensed  for  the  sale 
of  Intoxicating  liquors,  but  these  were  sup- 
plied at  fixed  prices  to  members  for  con- 
sumption, the  money  produced  thereby  going 
to  the  genwal  fund  of  the  dub.  The  man- 
ager, in  the  course  of  his  employment,  sup- 
plied liquors  to  a  member.  It  was  held 
that  it  was  not  a  sale,  within  the  meaning 
of  the  licensing  act.  Field,  J.,  in  delivering 
the  opinion  of  the  court,  says:  "The  ques- 
tion here  is,  did  Graff,  the  manager  who  sup- 
plied the  liquor  to  Foster,  effect  a  sale  by 
retail?  I  think  not.  I  think  Foster  was 
an  owner  of  the  property,  together  with  all 
the  other  members  of  the  club.  Any  mem- 
ber was  entitled  to  obtain  the  goods  on  pay- 
ment of  the  price.  A  sale  involves  the  ele- 
ment of  a  bargain.  There  was  no  bargain 
here,  nor  any  contract  with  Graff  with  re- 
spect to  the  goods.  Foster  was  acting  upon 
his  rights  as  a  member  of  the  club,  not  by 
reason  of  any  new  contract,  but  under  his 
old  contract  of  asso<^tion,  by  which  he 
BulMcribed  a  sum  to  the  funds  of  the  club, 
and  liecame  entitled  to  have  ale  and  whisky 
supplied  to  him,  as  a  member,  at  a  certain 
price."  In  State  v.  St  Louis  Club  (Mo.  Sup.) 
28  S.  W.  604.  it  was  held  that  the  distribu- 
tion of  wines  or  other  liquors  among  the 
members  of  a  social  club  which  is  a  bona 
fide  organization,  with  limited  membership, 
admission  to  which  is  only  on  a  vote  of  the 
governing  board,  and  with  common  owner- 
ship of  property.  Is  not  a  sale  of  liquor, 
within  the  meaning  of  the  Missouri  dram- 
shop act.  This  is  a  recent  case,  and  the 
opinion  contains  a  review  of  all  of  the  deci- 
sions upon  the  subject  The  courts  in  our 
sister  states  are  in  conflict  upon  the  ques- 
tion discussed  In  the  above  cases.    Many  of 


the  decisions  are  based  upon  local  statutes 
differing  materially  from  our  own,  and  other 
cases  are  disposed  of  upon  the  ground  of  the 
fraudulent  character  of  the  organization. 
Attention  is  called  to  Com.  v.  Ewlg,  145 
Mass.  119,  13  N.  EL  365;  Seim  v.  State,  S5 
Md.  666;  Tennessee  Club  v.  Dwyer,  11  Lea, 
462;  Piedmont  Club  v.  Com.,  87  Ta.  541, 
12  &  E.  963;  State  v.  McMaster,  35  S.  G. 
1,  14  S.  E.  290;  Barden  v.  Montana  Club, 
10  Mont  330,  25  Pac.  1042;  Koenig  v.  State. 
(Tex.  Cr.  App.)  26  &  W.  835;  People  v. 
Soule,  74  Mich.  250,  41  N.  W.  90S;  State  v. 
Horacek,  41  Kan.  87,  21  Fac  204;  State  v. 
Essex  anb,  53  N.  J.  Law,  199,  20  Aa  769; 
SUte  V.  Lockyear,  95  N.  C.  633;  State  v. 
Neis.  108  N.  a  787.  13  &  E.  225;  State  v. 
Mercer,  32  Iowa,  406;  Blckart  v.  People, 
79  HL  85;  State  v.  Easton  Social,  Literary 
&  Musical  Club,  78  Md.  97,  20  Aa  783; 
Kentucky  Club  v.  City  of  Louisville,  92  Ky. 
309,  17  &  W.  743;  Newell  v.  Hemingway, 
16  Cox,  C!r.  Cas.  004;  Com.  v.  Pomphret 
137  Mass.  564-567 

For  a  full  and  elaborate  consideration  of 
the  cases,  we  refer  to  Black  on  Intoxicating 
Liquors  (section  142)  and  to  State  v.  St 
Louis  Club,  supra.  A  further  discussion  of 
them  here  we  do  not  deem  necessary  or  prof- 
itable, for  the  question  presented  must  be 
determined  upon  a  construction  of  our  own 
statute.  It  first  provides  for  the  creation 
of  boards  of  excise  in  towns  and  cities,  pre- 
scribes their  powers  and  duUes,  and  then, 
in  section  19,  provides  that  "a  tMard  of  ex- 
cise may.  when  authorized  by  law,  and  not 
otherwise,  grant"  etc.,  a  license.  It  then 
specifies  the  cases  tn  which  a  license  may 
be  granted:  First  to  the  keeper  of  an  inn, 
tavern,  or  hotel;  second,  to  the  keeper  of  a 
saloon;  third,  to  the  keeper  of  a  saloon  for 
the  sale  of  ale  and  beer  only;  fourth,  to  the 
keeper  of  a  store;  and,  fifth,  to  the  keeper 
of  a  drug  store.  The  statute  contains  no 
provision  authorizing  the  issuing  of  a  license 
to  a  club  or  an  organization  of  the  charac- 
ter of  the  defendant  And  It  was  conceded 
on  the  part  of  the  learned  district  attorney, 
upon  the  argument  that  the  defendant  was 
not  an  inn,  tavern,  or  hotel,  a  saloon,  store, 
or  drug  store,  within  the  meaning  of  the 
act  which  permitted  boards  of  excise  to  is- 
sue a  license  to  it  We  are  thus  brought  to 
a  consideration  of  tiie  provisions  of  section 
31,  under  which  the  defendant  was  indicted. 
It  Is  prohibitory,  as  to  form  and  character,  of 
the  sale  of  strong  and  spirituous  liquors, 
wines,  ale,  or  beer  by  a  person  without  hav- 
ing a  license.  It  provides  that  a  person  of- 
fending shall  be  guilty  of  a  misdemeanor. 
This  section  doubtless  must  be  considered 
in  connection  with  section  19,  which,  as  we 
have  seen,  regulates  the  sale  of  strong  and 
spirituous  liquors  by  requiring  persons  who 
engage  in  that  business  to  first  procure  a 
license,  and  specifies  the  kinds  of  license 
which  the  board  of  excise  may  Issue.  The 
fact  that  clubs  of  the  nature  of  the  defend- 
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ant  are  not  Included  wltbin  Its  provisions 
bas  an  important  bearing  upon  the  mean- 
ing to  be  placed  upon  the  provlBions  of  sec- 
tion SI.  In  this  connection  the  constmctlon 
placed  upon  a  statute  penal  in  character,  by 
public  officers  charged  with  the  duty  of  ex- 
ecuting its  proylsions  for  many  years,  may 
properly  be  considered  in  determining  the 
leglslatlye  intention.  Potter.  Dwar.  St  183, 
184;  People  t.  Dayton,  55  N.  Y.  367-378; 
Brown  v.  U.  S.,  113  U.  a  568,  5  Sup.  Ot 
048.  Upon  this  subject  the  evidence  shows 
that  clubs  in  this  state  have  existed  for  a 
long  period,  that  they  have  not  been  re- 
'Qoired  to  take  out  a  license,  and  yet  it  is 
a  well-known  fact  that  they  have  kept  on 
hand  stocks  of  liqnors  which  they  distribut- 
ed to  their  members.  Was  it  then  intended 
that  the  distribution  of  liqnors  by  a  dub 
among  its  members  should  be  a  sale,,  within 
the  contemplation  of  the  statute?  If  so, 
commissioners  of  excise,  police  officers,  and 
district  attorneys  have  for  many  years  neg- 
lected their  official  duties.  As  we  have  seen, 
the  defendant  la  a  social  club  organized  un- 
der the  statute  foi  a  legitimate  purpose,  to 
which  the  furnishing  of  liquors  to  its  mem- 
bns  is  merely  incidental,  and  is  not  unlike 
the  supplying  of  dinners,  or  articles  which 
the  member  may  desire  for  his  own  comfort 
and  entertainment.  The  defendant  has  a 
limited  and  selected  membership.  And, 
while  the  property  and  supplies  are  tech- 
nically owned  by  the  club,  each  member  is, 
in  equity,  an  equal  owner  in  common.  It 
was  not  «MganIzed  for  the  purpose  of  enga- 
ging in  a  business  for  profit,  or  for  the  traffic 
in  liqnors.  It  engages  in  no  business  other 
than  that  which  pertains  to  the  maintenance 
of  its  library,  reading  rooms,  and  the  social 
intercourse  and  comfort  of  its  members. 
Liquors,  as  well  as  other  supplies,  are  dis- 
tributed to  its  members,  upon  the  written 
order  of  the  member,  at  a  price  fixed  by  the 
officers  of  the  club,  designed  to  cover  the 
purchase  price  and  disbursements  in  serv- 
ing. These  orders  pass  to  the  steward  or 
treasurer  of  the  club,  and  are  charged 
against  the  member,  who  settles  therefor 
monthly.  We  think  that  the  transaction 
with  Stark  did  not  amount  to  a  sale,  within 
the  meaning  ot  the  statute.  It  was  but  a 
distribution  among  the  members  of  the  club 
of  the  property  that  belonged  to  them.  The 
fact  that  a  payment  was  made  does  not 
change  the  character  of  the  act,  for  it  was 
but  the  means  adopted  by  which  each  mem- 
ber could  receive  his  own,  and  not  that  be- 
longing to  his  fellow  member.  The  pay- 
ment went  into  the  treasury  to  ultimately 
restore  that  which  he  had  taken.  We  think 
the  court  erred  in  refusing  to  charge,  as  re- 
quested, that  the  act  charged  against  the 
defendant  was  not  a  violation  of  the  stat 
ute,  and  tbat  the  Judgments  of  the  general 
term  and  court  of  sessions  should  be  re- 
versed, and  the  defendant  discharged.  All 
concur.    Judgments  reversed. 


(M»  N.  Y.  12D 
BUSMAN  v.WHTARD. 
(Coort  of  Appeals  of  NewTork.    April  7, 1896.) 

OHATTBL  ICOBTOAOB  —  WbaT  C0NSTITCTB8  —  BlU. 

OT  Salb  as  Secukitt. 

An  instrument,  in  form  an  absolute  bill 
of  snle,  executed  by  defendant  to  plaintiff,  recit- 
ed that,  if  defendant  paid  plaintiff  ''four  hundred 
dollars  within  from  the  date  hereof,  the  party 
of  the  second  part  agrees  and  will  resell  the 
property  mentioned  herein  back  to  the  party  of 
the  first  part,"  and  provided  that  possession 
should  remain  in  defendant,  "he  agreeug  to  pay 
the  said  par47  of  the  first  part  the  sum  of  S2.50 
per  week  for  the  use  of  aaia  property."  PlaintilF 
testified  that  he  held  a  note  for  an  nnpaid  loan  to 
defendant,  and  that  defendant  offered  a  chattel 
mortgage  as  security,  which  was  refnsed,  and 
that  p&intiS  then  accepted  defendant's  oaei  of 
a  bill  of  sale,  and  took  the  above  instnunent, 
and  in  answer  to  the  question,  "When  were  yon 
to  Rive  back  the  Dill  of  sale?"  replied,  "As  soon 
as  he  paid  me  the  money."  Held,  that  Uie  in- 
strument was  a  chattel  mortgage.  SS  N.  T. 
Snpp.  222,  reversed. 

Ai^teal  from  supreme  court,  general  tenn. 
Second  departmoit. 

Action  of  claim  and  delivery  by  Israel  Sns- 
man  against  Grace  £1.  Whyard.  From  a 
Judgment  of  the  general  term  affirming  a 
Judgment  for  plalnttff  (26  N.  Y.  Supp.  222), 
defendant  appeals.     Reversed. 

Arthur  S.  Tompkins,  for  appellant.  Isaac 
H.  Maynard,  for  respondent. 

HAIOHT,  J.    This  action  was  for  the  claim 

and  delivery  of  personal  property.  The  title 
of  the  plaintm  is  founded  upon  a  written  in- 
strument bearing  date  the  28th  day  of  Oc- 
tober, 1890,  executed  by  William  H.  Whyard 
to  the  plaintiff,  which  is  in  form  an  absolute 
bin  of  sale  of  the  property  in  controversy, 
but  which  concludes  as  follows:  "And  it  Is 
further  understood  and  agreed  by  the  par- 
ties hereto  that,  if  the  said  party  of  the  first 
part  pay  unto  the  party  of  the  second  part 
the  sum  of  four  hundred  dollars  within  from 
the  date  hereof,  the  party  of  the  second 
part  agrees  and  will  resell  the  property  men- 
tioned herein  back  to  the  said  party  of  the 
first  part  And  it  ia  further  understood  and 
agreed  by  the  parties  hereto  that  the  prop- 
erty mentioned  berein  and  specified  in  the 
schedule  shall  remain  in  the  possession  of 
the  said  William  W.  Whyard,  party  of  the 
first  part,  he  agreeing  to  pay  the  said  party 
of  the  second  part  the  sum  of  $2.50  per  week 
for  the  use  of  said  m«itIoned  property  in 
his  baking  business."  Judgments  were  sub- 
sequently obtained  against  Whyard,  upon 
which  executions  were  issued,  and  the  prop- 
erty in  controversy  levied  upon  and  sold  to 
one  Wood,  who  subseqnmtly  conveyed  the 
same  to  the  defendant.  The  instrument  un- 
der which  the  plaintiff  claims  was  not  filed  as 
a  chattel  mortgage  until  after  such  levy.  At 
the  conclusion  of  the  evidence,  the  defendant 
requested  the  court  to  direct  a  verdict  in  her 
favor,  upon  the  ground  that  the  instrument 
undM  which  the  plaintiff  claimed  was  a  chat- 
tel mortgage,  and,  not  being  filed,  was  void 
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as  against  the  creditors  of  Wbyard.     This 
motion  -was  denied,  and  an  exception  taken. 

The  question  presented  for  our  determina- 
tion is  as  to  whether  the  instniment  is,  in 
effect,  a  chattel  mortgage,  or  an  absolute  bill 
of  sale  of  the  property  to  the  plaintiff.  In 
determining  this  question,  we  must  ascertain 
the  intent  of  the  parties  as  disclosed  by  the 
instrument,  in  the  light  of  the  surrounding 
circumstances  under  which  it  was  executed. 
It  appears  from  the  testimony  of  the  plain- 
tiff that  he  had  previously  loaned  Wbyard 
the  sum  of  $100,  and  that  |80  still  remained 
unpaid,  for  which  he  held  his  promissory 
note;  that  Wbyard  applied  to  him  for  a  fur- 
ther loan,  amounting  to  $400,  and  offered  to 
give  him  a  chattel  mortgage  to  secure  its 
payment;  that  the  plaintiff  replied  to  him, 
saying,  '1  don't  take  any  chattel  mortgage;" 
and  then  Wbyard  said  to  liim  tliat  he  would 
give  him  a  bill  of  sale.  This  proposition  ap- 
pears to  have  been  accepted,  and  the  Instru- 
ment In  question  was  executed  and  delivered 
to  the  plaintiff.  On  the  cross-examination 
the  plaintiff  was  asked,  "When  were  you  to 
give  back  the  bill  of  sale?"  to  which  he  an- 
swered: "As  soon  as  he  paid  me  the  money. 
That  is  in  the  paper  itself."  We  thus  have  an 
application  for  a  loan  of  money,  the  offer  to 
secure  its  repayment  by  the  giving  of  a  chat- 
tel mortgage,  the  refusal  of  the  plaintiff  to 
accept  the  chattel  mortgage,  but  his  accept- 
ance of  the  instrument  in  question  instead, 
and  his  acknowledgment  that  the  instrument 
was  to  be  given  back  when  the  money  was 
repaid  to  him.  These  facts,  taken  in  oonnec- 
tion  with  the  provisions  of  the  instrument, 
seem  to  Indicate  that  the  parties  contemplated 
a  loan  of  money  and  a  sale  of  the  property, 
upon  the  condition,  Itowever,  that  the  prop- 
erty should  be  returned  upon  the  payment 
of  the  money  so  loaned.  This,  in  effect,  is 
a  chattel  mortgage.  We  are  aware  that  a 
"resale"  is  mattioned  In  the  instrument. 
This,  however,  does  not  tend  to  change  its 
meaning,  for  no  other  sum  is  mentioned  or 
-contemplated,  other  than  the  amount  of  the 
loan  as  the  price  for  such  resale.  In  Jones 
<ya  Chattel  Mortgages  (page  1)  a  mortgage  of 
personal  property  is  defined  to  be  "a  condi- 
tional sale  of  it  as  security  for  the  payment 
of  a  debt  or  the  performance  of  some  other 
obligation.  The  condition  is  that  the  sale 
sliall  be  void  on  the  performance  of  the  con- 
dition named."  In  Parshall  v.  Eggert,  54 
N.  T.  18,  23,  it  is  defined  to  be  a  present 
transfer  of  the  title  of  the  property  mort- 
gaged, subject  to  be  defeated  on  payment 
of  the  sum  or  instrument  it  is  given  to  se- 
«ure.  In  Smith  v.  Beattie,  31  N.  Y.  542,  it 
was  held  that  a  bill  of  sale,  absolute  upon 
its  face,  transferring  property  to  be  held  as 
security  for  the  payment  of  a  debt,  is  in 
effect  a  mortgage.  In  Blake  v.  Corbett,  120 
N.  Y.  327,  24  N.  H.  477,  the  instrument  un- 
der consideration  was  in  form  a  bill  of  sale 
of  personal  property,  with  a  provision  that 
the  property  should  remain  In  the  possession 


of  the  vendor  for  the  period  of  eight  months, 
and,  if  during  that  ijeriod  the  indebtedness 
should  l>e  paid,  the  conveyance  should  be  nuU 
and  void.  It  was  held  that  the  instrument 
contained  all  the  essentials  of  a  chattel  mort- 
gage. See,  also,  McCaffrey  v.  Woodin,  65 
N.  Y.  465;  Bragelman  v.  Daue,  68  N.  Y.  60; 
Button  V.  Rathbone  (Sup.)  12  N.  Y.  Supp. 
667,  affirmed  126  N.  Y.  187,  27  N.  B.  266; 
Brown  v.  Bement,  8  Johns.  96;  Ford  v.  Ran- 
som, 39  How.  Prac.  429.  We  are  aware  that 
a  defeasance  may'  be  attached  to  a  deed  or 
a  bill  of  sale,  and  not  have  the  effect  of  oon- 
verting  the  instrument  into  a  mortgage;  as, 
for  instance,  an  article  sold  in  the  process 
of  manufacture  may  be  left  with  the  manu- 
facturer for  completion;  a  sale  of  lands  may 
be  made  vrith  an  agreement  between  the 
parties  that  it  stiall  be  held  for  a  resale 
with  a.  division  of  the  profits.  Supply  Oa 
V.  Schlrmer,  136  N.  Y.  306,  32  N.  B.  84»;  Ran- 
dall V.  Sanders,  87  N.  Y.  578;  Macaulay  v. 
Porter,  71  N.  Y.  ITS;  Pond  t.  Harwood,  13i> 
>f.  Y.  Ill,  34  N.  B.  768.  But  these  cases 
are  clearly  distinguishable  from  that  wliicb 
we  liave  vmder  consideration.  They  do  not 
involve  the  .c<M>stmction  of  'an  instrument 
where  the  intention  of  the  parties  was  a  loan 
of  money,  and  the  giving  of  collateral  secu- 
rity for  its  repayment.  The  Judgment  should 
be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event  All  concur,  except 
ANDREWS,  C.  J.,  not  voting.  Judgment  re- 
versed. 

(149  N.  Y.  184) 

HINB  V.  NEW  YORK  Eli.  R.  CO.  et  aL 

(Court  of  Appeals  of  Mew  York.     April  7, 

1896.) 

Practice— Stipolatioss— Power  o»  Coort— Bvi- 

DSNCB — ADMISSIBILITT. 

1.  In  an  action  for  damages  to  plaintiff's 
property  it  appeared  tliat  plaintiff  liad,  prior  to 
the  commenoement  of  the  action,  given  a  contract 
of  sale  of  the  premises.  Judgment  was  rendered 
for  plaintiff,  and,  ^nding  appeal,  defendant  ask- 
ed for  a  stay  of  injancti<»t  awarded  by  the  judg- 
ment, and  as  a  condition  of  eranting  the  stay 
the  trial  judge  required  defendant  to  enter  into 
a  stipnlatiou  precluding  him  from  raising  any 
question  in  the  futnre  as  to  plaintiff's  right  to 
maintain  the  action,  so  far  as  snch  right  was  af- 
fected by  the  contract  of  sale  or  its  actual  per- 
formance. ffeW,  that  it  was  in  the  power  and 
discretion  of  the  trial  court  to  impose  such  condi- 
tion, and  the  stay  was  not  affected  by  the  sntise- 
quent  reversal  of  the  judgment 

2.  Where,  pending  appeal  from  a  judgment 
awarding  an  injnnctioD,  defendant,  asking  a  stay 
of  proceedings,  is  required  to  enter  into  a  stip- 
ulation precluding  tdm  fnun  callmg  in  qoeslion, 
in  any  subsequent  proceeding,  piaintitTs  tight 
to  maintain  the  action,  the  judgment  record  ta 
admissible  in  evidence,  on  a  new  trial,  to  show 
the  purpose,  scope,  and  object  of  the  stipula- 
tion. 

3.  In  an  action  for  damages  to  plaintiffs 
property,  caused  by  the  construction  ot  defend- 
ant s  elevated  railway,  the  testimony  of  a  tenant 
who  occupied  the  premises,  and  whose  rent  was 
reduced  subsequent  to  the  construction,  as  to 
what  he  said  to  plaintiff  at  the  time  the  rent  waa 
reduced  as  a  reason  for  the  reduction,  was  prop- 
erly admitted  as  part  of  the  res  gestie. 

4.  In  an  action  for  damages  to  plaintiirs 
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property,  cansed  by  tbe  conBtraction  of  an  ele- 
yated  railway,  there  was  no  error  in  the  admis- 
sion of  eTidence  of  the  effect  of  the  railway  on 
the  light  in  the  premises  on  the  oroosite  side  of 
the  street,  from  plaintiff's  premises. 

Appeal  from  superior  court  of  New  York 
City,  general  term. 

Action  by  Charles  S.  Hine  against  the  New 
Tork  Elevated  Railroad  Company  and  others 
for  damages  to  plaintiff's  property  caused  by 
the  construction  of  a  railroad.  From  a  Judg- 
ment of  the  general  term  (28  N.  Y.  Supp.  66) 
affirming  a  judgment  for  plaintiff,  defendants 
appeal.     Affirmed. 

Bralnard  Tolles,  for  appellants.  G.  N. 
Bovee,  Jr.,  for  respondent 

O'BBIEN,  J.  The  judgment  in  this  case 
awards  to  the  plaintiff  an  injunction  in  the 
usual  form,  unless  the  defendants,  within  the 
time  speclfled,  pay  to  the  plaintiff  the  rental 
and  fee  damages  found  by  tbe  court,  and  take 
In  lieu  thereof  a  conveyance  from  the  plain- 
tiff of  the  easements  In  use  by  the  defendants 
and  appurtenant  to  the  property.  Tbe  prin- 
cipal iKMnt  urged  In  support  of  this  appeal  is 
that  the  plaintiff's  tiUe,  at  the  time  of  the 
commencement  of  the  action  and  at  the  trial, 
was  not  in  such  a  condition  as  to  entitle  him 
to  the  injtmction  and  tbe  other  relief  award- 
ed; that  in  fact  be  bad  divested  himself  of 
all  substantial  Interest  in  tbe  premises,  and 
had  become  incapacitated  from  sustaining 
any  consequential  injury.  This  pTopositi<«i  is 
based  upon  a  series  of  facts  which  appear  in 
the  record.  The  action  was  commenced  on 
December  10,  1888.  The  plaintiff  had  then 
tbe  legal  title  to  the  property,  which  be  ac- 
quired in  the  year  1863,  subject  to  an  out- 
standing c<Hitract  of  sale.  This  contract  was 
entered  into  on  tbe  13th  of  February,  1886, 
between  the  plaintiff  and  one  Stemme,  where- 
by the  former  agreed  to  convey  tbe  premises 
to  the  latter  at  an  agreed  price.  Subsequent 
to  tbe  commencement  of  tbe  action,  anu  on 
tbe  14tb  of  May,  1890,  in  pursuance  of  this 
contract,  the  property  was  conveyed  to  Stem- 
me. Tbe  complaint  In  its  allegations  Ignored 
the  existence  of  the  contract  entirely.  The 
action  was  brought  to  trial  in  October,  1888, 
before  the  deed  was  given,  and  nothing  seems 
to  have  been  disclosed  in  regard  to  the  con- 
tract The  plaintiff  was  successful  in  the  ac- 
tion, obtaining  tbe  usual  relief,  with  damages, 
as  in  the  case  now  before  xja.  The  judgment 
(13  N.  Y.  Supp.  510)  was  subsequently  re- 
versed in  tbe  Second  division  of  this  couit, 
and  a  new  trial  granted.  132  N.  Y.  477,  80 
N.  E.  985.  Pending  the  appeal  the  defend- 
ants applied  to  tbe  court  for  an  order  staying 
the  isBue  of  the  injtmction  awarded  by  the 
jndgmoit  It  seems  that  tbe  motion  was  op- 
posed by  the  plaintiff  and  one  of  the  grounds 
upon  which  his  opposition  was  based  was  that 
he  desired  to  convey  tbe  premises  to  Stemme. 
Tbe  court,  as  a  condition  of  granting  the 
stay,  required  the  defendants  to  enter  into  a 
written  stipulation  in  the  action,  which  was 


evidently  Intended  to  preclude  them  from 
raising  any  question  in  the  future  as  to  tbe 
plaintiff's  right  to  maintain  the  action  so  far 
as  such  right  was  affected  by  tbe  contract  of 
sale  or  its  actual  performance.  The  defend- 
ants were  evidently  aware  of  the  scope  and 
effect  of  tbe  stipulation,  and  the  use  to  which 
it  was  about  to  be  applied,  as  is  indicated  by 
a  clause  which  they  caused  to  be  Inserted  in 
it,  to  the  effect  that  it  was  given  under  com- 
pulsion of  the  court,  and  as  a  means  of  ob- 
taining tbe  right  to  review  the  judgment. 

Tbe  material  part  of  the  stipulation,  which 
is  signed  by  tbe  defendants'  attorneys  of  rec- 
ord, is  as  follows:  "Now,  therefore,  the  de- 
fendants above  named  hereby  jointly  and 
severally  stipulate  that  they  will  not  nor  will 
either  of  them,  take  or  prosecute  any  con- 
denmation  proceedings  in  relation  to  tbe  prop- 
erty described  In  tbe  complaint  h»ein  dur- 
ing the  pendency  of  the  said  appeal;  and  the 
defendants  also  further  stipulate  that  in 
case  the  plaintiff  shall  deliver  to  the  clerk  of 
this  court  the  conveyance  of  the  easements 
of  light,  air,  and  access  to  said  premises  here- 
in tendered  to  defendants,  duly  execuled  and 
acknowledged  in  escrow,  then  the  defendants 
shall  not,  nor  shall  either  of  them,  file  or 
serve  any  supplemental  answer,  or  apply  for 
leave  to  file  or  serve  any  supplemental  an- 
swer, or  any  answer  embracing  any  supple- 
mental matter,  or  prove,  or  offer  to  prove, 
upon  any  future  trial  in  this  action,  or  upon 
any  proceeding  to  enforce  Judgment  thereon, 
any  transfer  of  interest  of  the  plaintiff  here- 
in to  the  premises  described  in  the  complaint 
herein;  and  the  defendants  also  stipulate  and 
agree  that,  In  case  tbe  plaintiff  shall  convey 
the  said  premises,  or  any  part  thereof,  such 
purchaser  may  be  Joined  with  or  gul)stlttiCed 
for  the  idsintiff  herein  with  the  like  force  an 4 
effect  as  if  he  had  originally  been  tbe  plain- 
tiff herelu."  The  plnlnilff  and  Stemme,  bis 
grantee,  then  executed  and  delivered  to  the 
clerk  In  escrow  a  proper  deed  in  compliance 
with  tbe  stipulation  conveying  the  •easements 
as  therein  specified.  The  defendants  appeal- 
ed to  the  general  term  from  that  part  of  the 
order  which  required  the  defendants  to  give 
the  stipulat'on  as  a  condition  of  the  stay,  but 
the  order  was  affirmed.    23  N.  Y.  Supp.  187. 

On  the  second  trial,  resulting  In  the  Judg- 
ment now  under  review,  the  plaintiff  pro- 
duced the  conveyance  to  him  of  the  property 
In  1853.  and  tbe  court  found  that  be  became 
seised  In  fee  of  the  premises  under  that 
deed.  The  defendants  gave  in  evidence  the 
contract  and  deed  to  Stemme,  referred  to,  but 
tbey  were  admitted  by  the  court  for  tbe  sole 
irarpose  of  adjusting  the  equities  of  the  par- 
ties on  questions  of  damages,  and  the  court 
limited  tbe  damages  to  the  date  of  the  deed. 
The  Judgment  provides  that  upon  payment  of 
the  several  amounts  awarded  as  damages  to 
the  plaintiff  the  defendants  shall  not  only  be 
entitled  to  tbe  deed  deposited  in  escrow  with 
tbe  clerk,  but  also  to  another  from  Stemme^ 
tbe  plalntliTB  grantee.    The  learned  counsd 
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for  the  defendants  has  argued  the  question 
suggested  by  these  facts  at  length.  Without 
following  the  line  of  argument,  we  think  It 
sufficient  to  say  that  we  are  unable  to  find 
any  real  merit  In  the  point.  We  think  that 
there  Is  no  substantial  question  growing  out 
of  these  facts  for  review.  There  can  be  no 
question  as  to  the  power  of  the  court  to  re- 
quire the  stipulation  as  a  condition  of  the 
stay.  The  defendants  compiled  with  Hie  or- 
der, and  gave  It  Nor  can  there  be  any  real 
question  as  to  the  meaning,  scope,  and  effect 
of  the  stipulation.  It  was  an  agreement  to 
waive  every  objection  that  could  possibly  be 
made,  founded  upon  the  contract  or  the  deed, 
and  the  courts  below  have  only  held  the  de- 
fendants to  their  agreement  In  effect  the 
stipulation  provided  that  for  all  the  purposes 
of  the  action  the  plaintiff's  title  should  be 
treated  in  the  same  way  as  if  these  papers 
bad  never  been  executed.  It  preserved  to 
the  plaintiff  all  the  rights  which  an  owner  In 
fee  can  assert  in  a  court  of  equity  in  actions 
of  this  character,  and  at  the  same  time  pro- 
tected the  defendants  against  any  possible 
danger  from  any  change  in  the  title.  It  may 
be  true,  as  an  abstract  proposition,  that  at  the 
time  of  the  trial  the  plaintiff  was  not  the 
owner  of  the  premises,  though  there  is  no 
finding  or  legal  proof  of  the  fact.  But  it  was 
of  no  practical  consequence,  since  the  defend- 
ants, by  a  binding  stipulation,  bad  precluded 
themselves  from  ever  rais'ng  the  question, 
and  from  pleading  or  proving  the  fact.  The 
defendants  virtually  consented  that  all  ques- 
tions touching  the  injury  to  the  premises  de- 
scribed In  the  complaint  should  be  deter- 
mined upon  the  assumption  tliat  the  plaintiff 
was  at  all  times  the  real  owner,  and  under 
these  circumstances  the  court  was  justified 
in  excluding  the  deed  as  proof  of  a  change  in 
the  title,  and  in  refusing  to  find  that  such 
change  had  taken  place.  It  is  in  the  power 
of  the  parties  to  shape  the  facts  upon  which 
the  cause  shall  be  detcrmintd  by  their  stipu- 
lations, when  made  deliberately  and  in  good 
faith,  and  then  the  court  vrill  be  justified  in 
framing  its  judgment  accordingly.  The  deed 
under  which  the  plaintiff  entered  was  prima 
Atcie  proof  of  title  in  him,  and  the  defend- 
ants, by  their  stipulation,  were  precluded 
from  showing  the  contrary.  Trust  Oo.  v. 
Slefke,  144  N.  Y.  354,  89  N.  E.  358.  The 
force  of  the  stipulation  was  not  affected  by 
the  reversal  of  the  judgment  It  was  mani- 
festly Intended  that  in  case  of  a  new  trial  It 
should  regulate  and  control  the  proofs  and 
proceedings  in  the  action.  It  contravened  no 
rule  of  morals  or  public  policy,  and  is  as  bind- 
ing upon  this  court  as  the  courts  below. 
Bleakley  v.  Sullivan,  140  N.  Y.  181,  36  N.  B. 
433;  Sentenls  v.  Ladew,  140  N.  Y.  468,  85 
N.  B.  650;  In  re  New  York,  Ij.  &  W.  B.  Co., 
88  N.  Y.  452. 

The  amount  of  the  damages  was,  of  course, 
a  question  of  fact,  and  after  an  examination 
of  the  record  we  think  It  would  be  Impossible 


for  us  to  hold  that  any  of  the  findings  of  the 
trial  court  on  this  question  are  witbout  evi- 
dence. 

The  judgment  record  on  the  former  trial 
was  offered  by  the  plaintiff,  and  received  in 
evidence  under  the  defendants'  objection  and 
exception.  We  think  it  was  admissible,  since 
it  was  the  foundation  upon  which  the  stipu- 
lation rested,  and  tended  to  explain  its  pur- 
pose, scope,  and  legal  effect.  The  record, 
when  fairly  Interpreted,  shows  that  it  was  not 
offered  or  received  for  any  other  purpose. 

It  appears  that  a  witness  for  the  plaintiff, 
who  had  occupied  part  of  the  premises  as  a 
tsiant  under  a  lease  prior  to  the  constme- 
tlon  of  the  railway,  and  whose  rent  was  large- 
ly reduced  subsequent  to  the  construction, 
was  permitted  to  testify,  under  the  defend- 
ants' objection  and  exception,  in  substance, 
that  he  refused  to  remain  in  tJie  pntmises  at 
the  same  rent  on  account  of  the  effect  of  the 
railway  upon  the  light  in  the  rooms.  The 
point  of  the  exception  is  that  the  witness  was 
permitted  to  testify  to  what  he  said  to  the 
plaintiff  at  the  time  the  rent  was  reduced  as 
a  reason  for  the  reduction.  The  fact  that 
the  plaintiff  was  obUged  to  reduce  rents  after 
the  construction  of  the  railway  in  order  to  re- 
tain his  tenants  was  competent  The  refusal 
of  the  tenant  to  remain  unless  the  reduction 
was  made,  and  his  reasons  for  sucb  refusal, 
all  communicated  to  the  landlord  when  the 
actual  reduction  was  made,  characteilzed  the 
act  and  was  really  a  part  of  It  The  ruling 
of  the  court  was  within  the  general  principle 
that  when  an  act  or  transaction  is  Itself  ad- 
missible, Btatemerts  ur  declarations  of  the 
party  at  the  time,  calculated  to  explain  and 
elucidate  the  character  and  quality  of  the 
act,  and  so  connected  with  it  as  to  constitute 
one  transaction,  and  so  as  to  derive  credit 
from  the  act  Itself,  are  admissible  as  part  of 
the  res  gestae.  Waldele  v.  Ballroad,  85  N. 
Y.  278;  Wilcox  V.  Qreen,  23  Barb.  6S9; 
Greenl.  Ev.  §S  lOS,  109.  Tbe  plaintiff  proved 
by  a  witness  who  occupied  a  building  on  the 
side  of  the  street  opposite  the  premises  in 
question  the  effect  which  the  railway  pro- 
duced upon  the  light  in  his  premises,  and  this 
proof  was  given  under  the  defendants'  ob- 
jection and  exception.  There  was  no  error 
In  the  ruling.  Doyle  v.  Railway  Co.,  128  N. 
Y.  488,  28  N.  E.  495.  It  does  not  come  within 
the  principle  which  excludes  proof  by  par- 
ticular owners  of  the  specific  rents  received 
by  them  before  and  after  tbe  construction  of 
the  railway  for  their  property,  upon  the 
{ground  that  such  a  range  of  Inquiry  imports 
collateral  issues  Into  the  case.  Jamieeon  y. 
Railway  Co.,  147  N.  Y.  322,  41  N.  B.  683. 

Theie  were  one  or  two  other  exceptions  In 
the  case,  but  we  do  not  think  that  they  pre- 
sent any  legal  question  of  sufficient  Impor- 
tance to  warrant  us  in  interfering  with  the 
judgment  and  so  we  think  it  must  be  af- 
firmed, with  costs.  All  concur.  Judgment 
affirmed. 
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(Conrt  of  Appeals  of  New  York.     April  7, 

1886.) 

Witness — AvracTmo  Cbbdibilitt — Fbavdclbkt 

CONVBTANOB— ISTBNT  OF  VbUDOK— EVIDBSOB. 

1.  On  an  issue  of  plaintifrB  good  faith  in 
purchasing  goods  from  his  brother,  who  was  an 
inaolTent  at  the  time  of  the  alleged  sale,  said  in- 
solvent, haying  testified  for  plaintiff  aa  to  the 
bona  fides  of  the  transaction,  should  have  been 
permitted  on  cross-examination  to  state  whether 
be  had,  in  effect,  said  to  certain  persons,  in  the 
absence  of  idaintiff,  that  the  tranter  to  plaintiff 
was  colorable  merely,  as  such  testimony  would 
have  been  admissible  to  affect  the  credibilil7  of 
the  witness,  though  he  had  previoosly  denied 
baring  made  such  statements  when  his  brother 
waa  present. 

2.  The  insolyent's  fraudulent  intent  was  rel- 
evant to  said  issue,  and  evidence  that  said  insol- 
vent procured  credit  from  defendant  for  goods 
which  were  not  paid  for,  and  most  of  which,  a 
few  months  afterwards,  were  transferred  to 
plaintiff,  and  that  the  insolvent  afterwards 
fraudulently  transferred  to  his  wife  his  remain- 
ing property,  was  competent  to  prove  that  fact 

28  N.  Y.  Sopp.  1133,  reversed. 

Appeal  from  snprome  court,  general  term. 
Fifth  department. 

Action  by  Frederich  Benerlien,  Jr.,  against 
Cornelius  O'Leary.  A  judgment  for  defend- 
ant was  affirmed  by  the  general  term.  Fifth 
department  (28  N.  T.  Snpp.  1138),  and  de- 
fendant appeals.    Beversed. 

John  E.  Smith,  for  appellant  John  F. 
C<Hmor,  for  re8p<mdent 

ANDBBW8,  O.  J.  We  think  the  referee 
erred  In  mllngs  escluding  evidence  offered 
by  the  defendant 

1.  The  defense  to  the  action  was  that  the 
transfer  of  the  stock  of  goods  and  accounts 
by  the  Judgment  debtor,  Barney  Beuerllen, 
to  his  brother,  the  plaintiff,  on  or  about  the 
17th  day  of  December,  1888,  was  fraudulent 
as  to  Barney's  creditors.  The  plainttS 
claimed  that  he  purchased  the  stock  and 
the  accounts  in  good  faith,  and  paid  their 
full  value;  and  the  referee  so  found,  and 
also  that  snch  purchase  was  made  by  the 
plaintiff  without  any  latent  on  hlfi  part  to 
defraud  the  creditors  of  Barney.  The  In- 
solvency of  Barney  at  the  time  of  the  al- 
leged sale  to  the  plaintiff  was  clearly  estab- 
lished. The  transfer  in  question  was  fol- 
lowed a  few  days  later  by  a  conveyance  by 
Barney  to  the  plaintiff  of  19  acres  of  land, 
and  a  CMiveyance  by  Barney  to  his  wife  of 
a  house  and  lot  These  several  transfers 
embraced  substantially  all  of  Barney's  prop- 
erty. The  defendant,  on  the  trial,  sought  to 
establish  that  the  sale  to  the  plaintiff  of  the 
stock  and  accounts  was  colorable  merely, 
and  made  for  the  purpose  of  putting  the 
property  beyond  the  reach  of  Barney's  cred- 
itors. It  is  conceded  that  the  sum  of  $12,- 
000,  the  consideration  expressed  In  the  bill 
of  sale  to  the  plaintiff,  was  the  fair  value  of 
the  goods  and  accounts.  The  question 
whether  the  plaintiff  paid  the  consideration 
was  sharply  litigated  on  the  trial.  Wlt- 
v.43».E.no.6 — 27 


neeses  for  the  defendant  tepttSed  to  admis- 
sions made  by  Barney  and  the  plaintiff 
when  they  were  together  in  the  store  in 
April,  1889,  to  the  effect  that  the  plalnttfC 
had  only  put  $2,500  into  the  business,  and 
that  he  held  the  stock  for  Barney.  This 
was  after  the  time  when,  according  to  the 
testimony  of  both  Barney  and  plaintiff,  the 
latter  had  paid  to  or  for  Barney  nearly  the 
whole  sum  of  $12,000,  the  purchase  price  of 
the  goods  and  accounts.  Both  the  plaintiff 
and  Barney,  as  witnesses,  denied  the  mak- 
ing of  the  admissions  referred  to.  They 
were  examined  fully  as  to  the  circumstances  ' 
attending  the  sale,  and  checks  and  other 
memoranda  were  produced  t«idlng  to  show 
that  the  plaintiff  had  paid  to  Barney,  or  to 
creditors  of  Barney,  at  bis  request,  after 
the  sale  and  prior  lo  April,  1889,  the  larger 
IMTt  of  the  consideration  for  the  sale.  This 
evidence  was  supplemented  by  testimony 
of  both  brothers  of  other  payments  (not  sup- 
ported by  memoranda)  made  by  the  plain- 
tiff to  Barney  of  cash  at  various  times,  to 
apply  on  the  purchase  money;  and  they  also 
testified  that,  by  agreement,  there  was  al- 
lowed thereon  a  debt  of  $l,0(X)'for  money 
borrowed  by  Barney  of  the  plaintiff  in  the 
year  1888,  prior  to  the  sale.  There  Is  evi- 
dence to  support  the  finding  of  the  referee 
that  the  plaintiff  paid  the  full  consideration 
stated  In  the  bill  of  sale,  and  that  the  trans- 
action on  his  part  was  not  colorable  merely, 
but  was  bona  fide.  But  Barney  was  called 
by  the  plaintiff  to  support  the  validity  of 
the  sale.  He  testified  in  the  plaintiff's  be- 
half as  to  the  whole  transaction,  the  cir- 
cumstances under  which  the  sale  was  made, 
the  payment  by  the  plaintiff  of  the  whole 
purchase  money;  and  his  testimony  was  a 
direct  refutation  of  the  claim  made  by  the 
defendant  that  the  plaintiff  had  only  put  in- 
to the  purchase  the  sum  of  $2,500.  It  was 
competent  for  the  defendant  to  show  that 
Barney  Itad  made  statements  inconsistent 
with  his  evidence  on  the  trial,  to  impair  his 
credibility  as  a  witness.  Oreenl.  Ev.  U.  461, 
462.  The  defendant's  counsel,  on  cross:ex- 
amlnatlon  of  Barney,  inquired  of  him 
whether  he  had  made  statements  out  of 
court  (in  the  absence  of  the  plaintiff)  to 
Shafer  and  Kellogg,  witnesses  for  the  de- 
fendant, at  a  time  and  place  mentioned,  to 
the  effect  that  the  transfer  to  the  plaintiff 
was  colorable  merely;  that  there  was  in 
fact  no  actual  or  bona  fide  sale  of  the  goods 
and  business  of  the  plaintiff;  and  that  all 
the  interest  he  bad  in  the  goods  was  $2,^00, 
and.  Including  bis  liability  to  the  bank,  $4,- 
000.  The  questions  were  objected  to  by 
the  plaintiff's  counsel.  The  defendant's 
counsel  stated  that  the  proof  was  offered  to 
affect  the  credibility  of  the  witness,  and  the 
referee  excluded  the  evidence.  This  was 
clearly  error.  It  is  quite  probable,  in  view 
of  the  fact  that  the  witness  had  contradicted 
the  testimony  of  Shafer  and  Kellogg  that 
similar  statements  had  been  made  by  him 
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in  presence  of  bis  brother,  that  he  vonld 
have  denied  that  be  had  made  them  when 
his  brother  woe  not  present  But  this  can- 
not be  assumed  as  a  legal  conclusion,  and 
we  cannot  say  with  certainty  that  the  exclu- 
sion of  the  evidence  was  harmless.  If  the 
witness  had  admitted  that  he  made  the 
admissions  sought  to  be  proved,  it  might 
have  affected  the  conclusion  of  the  referee 
as  to  the  bona  fides  of  the  plalntifC,  which 
was  found  on  the  whole  evidence,  including 
the  evidence  of  Barney. 

2.  The  fraudulent  intent  of  Barney  in 
making  the  sale  was  a  material  fact  The 
plaintiff's  title  might  be  good  although  Bar- 
ney's intent  was  fraudulent  But  it  is  one 
of  the  steps,  in  assailing  a  sale  of  chattels 
as  being  in  fraud  of  creditors,  to  show  the 
fraudulent  intent  of  the  vendor.  This  being 
shown,  the  vendee  may  show  that  neverthe- 
less, he  was  a  pnrchaser  in  good  faith  and 
for  value,  without  notice  of  the  fraud.  The 
defendant  on  the  trial  offered  to  prove  (1) 
that  in  the  summer  of  1888,  a  few  months 
before  the  sale  to  the  plaintiff,  Barney,  the 
vendor,  procured  credit  from  the  defendant 
for  goods  to  the  amount  of  about  $3,500, 
which  were  delivered  in  the  fall,  and  which 
for  the  most  part  were  included  in  the  sale 
to  the  plaintiff,  the  debt  for  which  was  the 
consideration  of  the  Judgment  under  which 
the  defendant  levied  npon  the  stock,  upon 
false  and  fraudnlent  representations  as  to 
his  solvency;  and  (2)  that  in  January,  1889, 
the  Judgment  debtor  conveyed  to  his  wife 
his  only  remaining  property,  namely,  his 
house  and  lot,  and  that  the  conveyance  was 
fraudulent  and  without  consideration.  The 
proof  of  the  fraudiilent  representation  and 
of  the  fraudulent  conveyance  was  offered 
as  bearing  upon  the  fraudulent  intent  of 
Barney  in  making  the  sale  to  the  plaintiff 
in  December,  1888.  We  think  the  evidence 
was  comijetent  and  that  it  was  erroneously 
excluded.  The  fraudnlent  transactions  of 
Barney  offered  to  be  proved  were  so  related 
in  character  and  in  point  of  time  to  the 
transacticm  under  investigation  that  they 
were  relevant  as  bearing  upon  his  Intent  in 
the  transaction  in  question.  In  investiga- 
tions of  alleged  fraudulent  conveyances, 
much  more  latitude  is  allowed  than  in  other 
cases.  The  intent  is  seldom  disclosed  on  the 
face  of  the  transaction.  It  is  generally  con- 
cealed under  legal  forms.  It  can  seldom  be 
proved  by  direct  evidence.  It  most,  in 
most  cases,  be  established  by  inference  from 
a  variety  of  facts.  It  is  upon  these  and 
like  considerations  that  courts  have  held 
that  "the  case  of  fraud  Is  among  the  few 
exceptions  to  the  general  rule  that  other 
offenses  of  the  accused  are  not  relevant  to 
estaUish  the  main  charge."  Cary  v.  Ho- 
taUing,  1  Hill,  311.  The  referee  made  no 
finding  as  to  the  intent  of  Barney  in  making 
the  sale  to  the  plaintiff.  He  found  that  the 
plaintiff  was  a  purchaser  in  good  faith  for 
valoe.    But,  as  bearing  upon  this  question. 


the  defendant  was  entitled  to  have  aH  the 
circumstances  considered,  including  the  In- 
tent of  Barney  in  making  the  sale.  His  in- 
tent, though  fraudulent  would  not  deter- 
mine the  case  against  the  plaintiff,  but  it 
was  a  fact  relevant  to  the  litigation. 

We  think  the  errors  mentioned  require  a 
reversal  of  the  Judgment  The  Judgm^it 
should  be  reversed,  and  new  trial  ordered. 
All  concur,  except  HAIGHT,  J.,  not  sitting. 
Judgment  reversed. 

(149  N.  Y.  26) 

PEOPLE  ex  rd.  HARRIS  t.  COMMISSION- 
ERS OF  LAND  OFFICE. 
(Court  of  Appeals  of  New  York.     April  7, 
1896.) 
MANDiMns— To  Land  CoHiiissioifcas— Rbfdxd- 

IKO  PCBCBASB   UONET. 

Undei  1  Rev.  St  (1st  Ed.)  p.  198,  {  6,  pro- 
viding that  whenever  the  title  to  land  granted 
by  the  state  shall  fail,  and  a  legal  claim  for  com- 
pensation on  account  of  such  failure  shall  be  pre- 
ferred by  any  person  entitled  thereto,  it  shall  be 
the  duty  of  the  land  commissioners  to  direct  tiie 
repayment  of  the  original  purchase  money  paid 
to  the  state,  the  action  of  the  commisBioners  on 
an  application  for  the  direction  of  such  repay- 
ment IS  judidal,  and  such  repayment  will  not  be 
directed  by  mandamus,  though  the  state  comp- 
troller, on  application  by  the  purchaser  (Laws 
1855,  c.  4277  i!  83-85),  had  declared  the  tax 
sales  by  which  the  state  acquired  title  invalid. 
m  N.  Y.  Supp.  29,  reversed. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Application  by  Peter  Harris  for  a  writ  of 
mandamus  to  the  commissioners  of  the  land 
office  to  make  an  order  for  the  refunding  of 
certain  money.  From  an  order  of  the  general 
term  (36  N.  Y.  Supp.  29)  affirming  an  order 
directing  the  issuance  of  a  peremptory  writ 
(33  N.  Y.  Supp.  1102),  defendants  appeal.  Re- 
versed. 

On  the  Ist  of  February,  1882,  the  state  en- 
gineer and  surveyor,  by  direction  of  the  com- 
missioners of  the  land  <^ce,  sold  to  one  Jere 
W.  Finch  certain  timber  land  in  the  county  of 
Hamilton,  and  Issued  to  him  a  certificate  stat- 
ing that  he  had  on  that  day  purchased  all  the 
Interest  of  the  people  of  the  state  of  New 
York  In  the  lands  aforesaid  for  the  sum  of 
?6,300,  "paid  in  full."  The  title  of  the  state 
depended  on  certain  tax  sales  for  the  nonpay- 
ment of  taxes,  made  In  1871,  1877,  and  1881, 
when  the  lands  were  bid  In  for  the  state.  As 
they  were  not  redeemed  from  the  sales  c^ 
1871  and  1877,  the  comptroller  conveyed  them 
to  the  state  in  the  usual  way  and  as  provided 
by  law.  At  the  time  of  said  sale  by  the  land 
commissioners,  the  state  still  held  the  comp- 
troller's certificate  for  the  sale  of  1881,  but 
that  was  transferred  to  Mr.  Finch  as  a  part 
of  the  transaction.  On  the  15th  of  December. 
1884,  Fhich  transferred  his  interests  to  the  re- 
lator, who  never  received  nor  applied  for  any 
patent  from  the  state.  Through  the  lapse  of 
time  and  the  action  of  chapter  448  of  the  Laws 
of  1885,  the  title  of  the  people  and  their  as- 
signs had  apparently  become  perfect  prior  to 
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December  31, 1801,  yet  on  that  day  the  comp- 
trdller,  upon  the  application  of  the  relator,  or- 
dered a  cancellation  of  the  tax  sales  made  In 
18Ti,  1877,  and  1881,  and  on  March  29,  1892, 
the  order  was  formally  carried  into  effect  On 
the  27th  of  June  following  the  relator  applied 
to  the  commissioners  of  the  land  ofitce  "for 
the  refunding,  due  by  reason  of  the  falluFe  of 
the  state's  title  to"  the  lands  in  question,  of 
said  sum  of  $6,300,  with  Interest  thereon  at 
the  rate  of  6  per  cent  from  February  1,  1882. 
In  the  meantime  the  lands,  which  were  'Valu- 
able and  wooded"  In  1882,  bad  been  lumbered, 
but  to  what  extent  does  not  appear,  although 
Mr.  Finch  stated,  in  an  affidavit  made  by  him 
In  November,  1892,  and  used  before  the  land 
board,  that  "the  said  lands  are  now  worth 
nearly  as  much,  or  more,  in  actual  worth  and 
value,  than  they  were  when  he  purchased  the 
same  in  1882,  and  it  Is  not  true  that  he  ever 
realized  from  said  lands,  since  his  said  pur- 
chase, all  the  value  of  which  they  are  capable 
of  producing."  The  land  commissioners  held 
the  application  under  advisement  for  more 
than  two  years  before  they  finally  passed  up- 
on It,  and  In  the  meanwhile  took  the  opinion 
of  two  successive  attorneys  general  upon  the 
subject  Both  of  those  officers  advised  against 
the  payment  of  the  claim,  upon  the  ground, 
among  others,  "that  the  purchaser  has  realiz- 
ed from  these  lands  all  of  the  value  which.  In 
their  nature,  they  are  capable  of  producing, 
and  now,  In  addition,  seeks  to  recover  his  pur- 
chase money,  with  interest  at  6  per  cent,  for 
10  years."  The  relator  appeared  before  the 
land  commissioners  by  counsel,  presented  af- 
fidavits, and  was  heard  at  length;  but  on  the 
27th  of  December,  1894,  they  denied  his  ap- 
plication. On  the  30th  of  March,  1895,  he 
procured,  upon  notice,  an  order  from  the  spe- 
cial term  directing  that  a  peremptory  writ  of 
mandamus  be  Issued  commanding  the  oom- 
missloners  of  the  land  office,  and  the  state  of- 
ficers composing  the  same,  "forthwith  to  di- 
rect and  require,  by  proper  order  and  direc- 
tion, the  payment  to  the  said  relator  and  ap- 
plicant Peter  Harris,  out  of  the  treasury  of 
this  state,  *  *  •  the  sum  of  $6,055.63,  and 
interest  thereon  from  February  2, 1882,  at  the 
rate  of  6  per  cent  per  annum."  Upon  appeal 
to  the  general  term  said  order  was  affirmed, 
and  from  the  order  of  affirmance  this  appeal 
is  brought 

T.  B.  Hancock,  for  appellants.  Z.  S.  West- 
brook,  for  respondent 

VANN,  J.  (after  stating  the  facts).  The 
daim  of  the  relator  to  restitntion  is  based  up- 
on that  article  of  the  Revised  Statutes  which 
relates  to  "the  general  powers  and  duties  of 
the  commissioners  of  the  land  office,"  and  par- 
ticularly on  section  6  thereof,  which  is  as  fol- 
lows, viz.:  "Whenever  the  title  of  the  people 
of  this  state  to  lands  granted  under  its  au- 
thority shall  fall,  and  a  legal  claim  for  com- 
Itensation  on  account  of  such  failure  shall  be 
preferred  by  any  person  entitled  thereto,  It 


shall  be  the  duty  of  the  commissioner^  to  dl-  - 
rect  the  payment  of  the  original  purchase- 
moneys  which  have  been  paid  to  the  state  by 
such  person,  with  interest  at  the  rate  of  six 
per  cent  from  the  time  of  such  payment,  to 
be  paid  out  of  the  treasury  on  the  warrant  of 
the  comptroUer."  1  Rev.  St  (1st  Ed.)  p.  198, 
S  6.  The  appellants  claim  that  the  land  com- 
missioners acted  Judicially  in  refusing  to  re- 
fund, and  that,  hence,  the  relator  has  mis- 
taken his  remedy  in  proceeding  by  mandamus 
Instead  of  by  certloiarl. 

The  primary  object  of  the  writ  of  manda- 
mus is  to  compel  action.  It  neither  creates, 
nor  confers  power  to  act  but  only  cMnmands 
the  exercise  of  powers  already  existing,  when 
It  Is  the  duty  of  the  pers<m  or  body  proceed- 
ed against  to  act  without  its  agency.  While 
it  may  require  the  performance  of  a  purely 
ministerial  duty  in  a  particular  manner,  its 
command  Is  never  given  to'  compel  the  dis- 
charge of  a  duty  involving  the  exercise  oC 
Judgment  or  discretion.  In  any  specified  way, 
for  that  would  substitnte  the  Judgment  or  dis- 
cretion of  the  court  Issuing  the  writ  for  that 
of  the  person  or  persons  against  whom  the 
writ  was  issued.  In  sndi  cases  its  sole  func- 
tion is  to  set  In  motion,  without  directing  the 
manner  of  performance.  People  v.  Barnes, 
114  N.  T.  317,  20  N.  E.  609,  and  21  N.  H.  739; 
People  ex  rel.  Millard  v.  Chapin,  104  N.  Y. 
96,  10  N.  E.  141;  People  ex  rel.  Equitable 
Life  Ins.  Soc.  v.  Chapin,  103  N.  Y.  635,  8  N. 
H.  368;  People  v.  Leonard,  74  N.  Y.  443; 
People  V.  FairchUd,  67  N.  Y.  334;  Howland 
V.  Eldredge,  43  N.  Y.  461;  People  v.  Judges, 
etc.,  20  Wend.  668.  As  was  said  by  this 
court,  in  People  v.  Common  Council  of  Troy, 
78  N.  Y.  33,  39:  "A  subordinate  body  can  be 
directed  to  act,  but  not  how  to  act,  in  a  mat- 
ter as  to  which  it  has  the  right  to  exercise 
its  Judgment  The  character  of  the  duty, 
and  not  that  of  the  body  or  officer,  deter- 
mines how  far  performance  of  the  duty  may 
be  enforced,  by  mandamus.  Where  a  sub- 
ordinate body  is  vested  with  power  to  deter- 
mine a  question  of  fact,  the  duty  is  Judicial, 
and  though  it  can  be  compelled  by  mandamus 
to  determine  the  fact.  It  cannot  be  directed 
to  decide  In  a  particular  way,  however  clearly 
It  may  be  made  to  appear  what  the  decision 
ought  to  be."  It  is  a  universal  rule  that,  in 
the  discharge  of  all  duties  Involving  the  ex- 
ercise of  official  judgment  or  discretion,  the 
officer  or  tribunal  must  be  left  free  to  act, 
and  cannot  be  controlled  in  a  particular  di- 
rection. Merrill,  Mand.  f  33;  Short  Mana. 
(Heard's  Ed.)  p.  256;  High,  Extr.  Leg.  Rem. 
§  24;  Wood,  Mand.  p.  19;  14  Am.  &  Eng. 
Enc.  Law,  110.  When  the  law  requires  a 
public  officer  to  do  a  specified  act  in  a  sped- 
fled  way,  upon  a  conceded  state  of  facts, 
without  regard  to  his  own  Judgment  as  to  the 
propriety  of  the  act,  and  with  no  power  to 
exercise  discretion,  the  duty  is  ministerial  in 
character,  and  i>erformance  may  be  cmn- 
pelled  by  mandamus,  if  there  Is  no  other 
remedy.     When,  however,  the  law  requires  a 
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judicial  determloatioa  to  be  made,  such  as 
tbe  decision  of  a  gnestlon  of  fact,  or  the  exer- 
cise of  Judgment  In  deciding  whetber  the  act 
should  be  dcme  or  not,  the  duty  is  regarded 
as  Judicial,  and  mandamus  will  not  lie  to 
compel  perfwrnance. 

There  la  no  claim,  in  the  case  under  con- 
slderatlcoi,  that  the  commissioners  did  not  act 
at  all;  bat  complaint  is  made  that  their  du- 
ties were  of  such  a  nature  as  to  require  them 
to  act  In  the  particular  manner  desired  by  the 
relator.  What  was  the  character  of  their  du- 
ties under  the  section  already  quoted?  An 
analysis  of  that  section  shows  that  they  had 
three  questions  to  determine:  (1)  Had  the 
title  of  the  people  failed?  (2)  Did  a  legal 
claim  for  compensation  exist?  (3)  Was  the 
dalm  presented  by  the  person  entitled  there- 
to? How  were  the  commissioners  to  deter- 
mine these  questions?  Clearly,  upon  satis- 
factory evidence  tending  to  establish  the  facts 
making  it  their  duty  to  refund.  They  were 
to  decide,  In  the  first  place,  whether  the  title 
of  the  state  had  failed.  While  the  record  of 
a  Judgment  in  ejectment  recovered  by  a  third 
person  against  the  purchaser  from  the  people 
would  ordinarily  be  conclusive  as  to  the  fail- 
ure of  title,  It  would  not  necessarily  oe  so,  for 
it  might  appear  that  the  Judgment  was  re- 
covered through  fraud  and  collusion,  and 
without  notice  to  the  state:  In  this  case  the 
relator  relied  upon  the  cancellation  ox  uie 
taxes  by  the  comptroller  as  in  the  nature  of  a 
Judgment;  but  that  act  was  done  at  his  own 
request,  upon  evidence  furnished  by  him,  and 
with  no  apparent  necessity  or  reason  therefor, 
except  to  malce  It  the  basis  of  this  large 
claim  against  the  state.  In  other  words,  he 
attacked  his  own  title,  and  succeeded,  as  he 
claims,  in  persuading  a  state  officer  to  destroy 
It  His  possession  has  not  been  disturbed, 
so  far  as  appears.  No  one  seems  to  have 
questioned  his  title  except  himself.  He  is  in 
no  position  to  recover  from  a  grantor  convey- 
ing with  the  usual  covenants  of  warranty. 
He  has  lost  nothing,  as  yet  For  aught  that 
appears,  he  can  always  remain  In  the  undis- 
turbed enjoyment  of  the  lands.  If  any  one 
has  ever  demanded  possession,  or  made  a 
claim  on  account  of  the  timber  taken  from 
the  premises,  the  record  before  us  does  not 
disclose  it  Under  these  circumstances,  were 
the  commissioners  bound,  as  a  matter  of  law, 
to  decide  each  of  said  questions  in  favor  of 
the  relator?  Did  the  law  give  them  no  lati- 
tude of  action?  Were  they  obliged  to  be- 
lieve his  affidavits,  or  to  accept  the  evidence 
offered  by  him  as  conclusive?  Had  they  no 
power  to  decide,  except  as  he  wanted  them 
to  decide?  Were  they  not  called  upon  to  ex- 
ercise Judgment  In  passing  uix>n  the  effect  of 
the  evid^ice?  People  ex  rel.  Millard  v.  Gha- 
pin,  supra.  These  questions  suggest  the  na- 
ture of  their  duties,  which  required  the  con- 
sideration of  evidence  and  an  adjudication 
thereupon.  Their  decision,  refusing  restitu- 
tion to  the  relator,  was  a  Judicial  determina- 
tion, involving  the  exercise  of  Judgment  upon 


questions  of  both  fact  and  law.  Their  duties, 
under  the  section  in  question,  were  not  minis- 
terial, bnt  judicial,  in  character,  and  perform- 
ance tbeteot  in  a  particular  mangier  cannot 
be  enfwced  by  mandamus.  Even  if  th^r  de- 
clsl<m  was  clearly  wrong,  some  other  remedy 
must  be  adopted,  for  this  writ  does  not  lie  for 
the  correction  of  errors. 

Without  considering  any  of  the  other  ques- 
tions raised,  we  think  that  the  orders  of  the 
general  and  special  terms  should  be  reversed, 
and  the  proceeding  dismissed,  with  costs  in 
all  courts.    All  concur.    Orders  reversed. 


04»  N.  T.  132) 

SCHULZ  T.  ROHB  et  aL 

(Court  of  Appeals  of  New  York.     Aisrll  7, 
1898.) 

Master  akd  Sebvaht  —  Injuriks  to  Ewlots— • 

COXTBIBDTORT    NsaLIOBNCB — NeOLIOBKOB 

or  Fellow  Servant. 

1.  A  master  was  not  liable  for  injnries  to 
an  employe  doe  to  machinery  beins  out  of  order, 
where  he  was  not  informed  of  the  pardcnlar  de- 
fect causing  the  accident,  though  be  was  in- 
formed of  other  defects  in  the  machine. 

2.  An  employe  cannot  recover  for  injmiea 
sustained  from  defective  machinery  where  a  co- 
servant  whose  duty  it  was,  had  been  directed, 
but  failed,  to  remedy  the  defect 

3.  An  employe  who,  without  being  ordered, 
and  knowing  that  machineiy  was  out  of  order, 
operated  it  during  the  temporary  absence  of  the 
regular  operator,  without  ascertaining  whetber 
it  had  l)een  repaired,  was  guilty  of  contributoiy 
negligence. 

Appeal  from  superior  court  of  New  York 
city,  general  term. 

Action  by  Henry  Schalz  against  Cbaries 
and  Florian  Robe  for  personal  injuries. 
From  an  affirmance  by  the  general  term  (28 
N.  Y.  Supp.  1147)  of  a  judgm^it  for  plaln- 
tifl!,  defendants  appeal.    Reversed. 

Robert  B.  Deyo,  for  appellants.  James  M. 
Flsk,  for  respondent 


HAIGHT,  J.  This  action  was  brought  to 
recover  damages  for  personal  Injuries  sus- 
tabied  by  the  plaintiff  in  September,  1888, 
while  In  the  employ  of  the  defendants.  At 
the  time  of  the  injury  he  was  engaged  in 
operating  a  steam  sausage-stuffing  machine. 
The  machine  consists  of  a  cylinder  with 
two  tubes  In  the  bottom.  Over  it  is  a  pistmi, 
having  a  head  the  size  of  the  inside  of  the 
cylinder,  which  is  operated  with  steam,  the 
piston  pressing  down  into  the  cylinder,  for- 
cing the  -meat  out  through  the  tubes  and 
filling  the  cases  In  which  it  is  confined  and 
tied  into  links.  The  machine  is  connected 
with  a  steam  pipe,  In  which  there  Is  a  valve 
which  admits  and  cuts  off  the  steam  as 
the  operator  may  desire.  When  the  steam 
is  on,  the  machine  Is  operated  by  a  lever. 
By  raising  the  lever  the  piston  is  raised  into 
position  out  of  the  cylinder,  and  the  cylinder 
tilts  over  out  from  under  the  piston,  so  that 
it  can  be  filled  with  meat    When  filled,  by 
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prcBBing  the  lever  down  the  cylinder  tilts 
back  into  an  nprlglit  position  under  tlie 
piston,  -which  lowers  into  the  cylinder,  press- 
ing the  meat  out  through  the  tnbes  ae  we 
have  already  described.  Two  men  were  en- 
gaged in  operating  the  machine,  and  two 
were  engaged  at  the  table  in  front  of  the 
machine,  tying  and  linking  the  sausages. 
The  plaintiff  was  engaged  at  the  table,  ty- 
ing the  sansages.  On  the  Tuesday  before 
Thanksgiving  day,  at  about  6  o'dock  In  the 
afternoon,  one  of  the  men  engaged  in  operat- 
ing the  machine  went  out  of  the  room  for 
a  few  moments,  and  the  plaintiff  left  the 
table  where  he  was  working,  stepped  around 
to  the  machine,  and  commenced  filling  the 
cylinder  with  meat  In  doing  so  he  placed 
his  hands  down  into  the  cylinder,  and  while 
his  hands  were  thenJn  it  of  its  own  accord, 
as  is  claimed,  tilted  back  under  the  piston, 
and  the  piston  came  down,  cutting  off  four 
of  his  fingers  near  the  first  Joint  The  the- 
ory of  the  prosecution  is  that  the  machine 
was  out  of  repair,  and  that  the  defendants 
were  negligent  in  not  keeping  it  in  repair. 
There  was  a  controversy  in  the  evidence  as 
to  whether  the  plaintiff  bad  ever  been  di- 
rected to  operate  the  machine.  He  testified 
that  he  had  on  several  occasions  operated 
it  for  a  few  minutes  when  the  person  em- 
ployed for  that  purpose  was  temporarily 
absent  and  that  he  had  been  instructed  to 
do  so  by  the  foreman  in  charge.  He  further 
testlfled  that  the  machine  was  out  of  order 
the  week  previous;  that  the  handle  fell 
down  without  touching;  that  on  the  Thurs- 
day or  Friday  before,  Mr.  Kem,  the  fore- 
man, with  two  men  from  the  factory  where 
the  machine  came  from,  were  in  the  room, 
looking  at  the  machine,  and  that  the  men 
said  to  the  foreman  that  when  the  engineer 
came  he  "should  fix  It";  that  the  foreman 
then  went  for  the  engineer,  but  found  him 
ont;  that  subsequently,  when  the  engineer 
came,  the  foreman  told  him,  and  he  replied: 
"I  could  not  fix  it  to-day.  I  wiU  fix  it  on 
Sunday,  because  the  machine  is  too  warm." 
He  further  testified  that  they  worked  the 
machine  on  Monday  and  Tuesday  until  the 
time  of  the  accident  and  it  worked  all  right, 
lind  that  be  supposed  that  the  machine  had 
iteea  fixed.  This  is  the  evidence  bearing 
upon  the  subject  The  evidence  does  not 
disclose  what  the  defect  was  In  the  machine 
farther  than  that  the  cylinder  tilted  back 
of  its  own  accord,  and  the  piston  came 
down.  The  defendants  were  not  informed 
that  the  machine  was  ont  of  order  In  this 
particular,  and  neither  the  plaintiff  nor  any 
of  his  associates  appear  to  have  called  the 
attrition  of  the  foreman  to  any  previous 
trouble  with  It  The  only  evidence  tending 
to  show  that  the  foreman  knew  of  any  de- 
fect in  the  machine  is  the  conversation  re- 
lated that  he  had  with  the  two  men  from 


the  factory,  and  his  direction  to  the  en- 
gineer. With  reference  to  this  the  plaintiff 
further  testified  upon  his  cross-examination 
that  at  the  time  *he  two  men  from  the 
factory  were  looking  at  the  machine  Her- 
man Becker  and  the  foreman  undertook  to 
make  the  machine  go,  and  that  it  would 
not  move;  it  refused  to  go;  it  had  many 
times  refused  to  go;  that  he  had  seen  the 
piston  stick  in  the  cylinder  so  that  it  would 
not  go  up  or  down  -It  thus  appears  from 
his  own  testimony  that  the  defect  existing 
at  that  time  was  a  sticking  of  the  piston 
In  the  cylinder,  and  the  refusal  of  the  ma- 
chine to  move,  and  that  this  was  the  trouble 
that  the  foreman  and  the  men  from  the 
factory  were  considering.  It  does  appear 
from  other  evidence  in  the  case  that  the 
piston  had  been  bent  and  that  it  was  such 
bending  that  caused  it  to  stick  in  the  cylin- 
der. It  will  thus  be  seen  that  the  foreman 
Is  not  shown  to  have  had  Imowledge  of  the 
defect  complained  of  by  the  plaintiff,  and.  In 
the  absence  of  knowledge  of  such  defect 
by  the  defendants,  there  is  nothing  upon 
which  the  cliarge  of  negligence  on  their 
part  can  be  founded.  But  should  we  assume 
that  the  foreman  had  knowledge  of  the  de- 
fect complained  of.  we  should  still  be  of  the 
opinion  that  this  Judgment  could  not  be 
maintained;  for,  as  we  have  seen,  he  sent 
for  the  engineer,  the  man  who  was  employ- 
ed for  the  purpose  of  looking  after  and 
keeping  the  machines  in  repair,  called  bis 
attention  to  the  defect  in  the  machine,  and 
directed  its  repair.  The  engineer  promised 
to  repair  it  on  the  following  Sunday.  This 
all  took  place  in  the  presence  and  hearing 
of  the  plaintiff,  and  is  related  by  him.  He 
thus  Imew  that  the  machine  was  out  of  re- 
pair, and  that  the  engineer  had  promised  to 
fix  it  on  Snnday.  Whethn-  it  was  fixed  on 
that  day  does  not  appear.  It  worked  all 
right  on  Monday  and  Tuesday  following, 
and  until  the  accident  occurred.  The  plain- 
tiff had  received  no '  orders  or  directions 
from  the  foreman  to  work  upon  the  machine 
In  the  meantime.  If  there  was  any  neglect 
on  the  part  of  the  engineer  it  was  that  of  a 
co-servant  If  the  plaintiff  went  to  work 
upon  the  machine  of  his  own  accord,  with- 
out directions  from  the  defendants  or  their 
foreman,  knowing  it  to  be  out  of  order,  and 
dangerous,  without  first  ascertaining  wheth- 
er It  had  been  repaired,  he  himself  would  be 
guilty  of  negligence.  In  considering  the 
case  we  have  assumed  that  the  foreman 
stood  as  the  alter  ego  of  the  defendants, 
and  that  tbey  would  be  liable  for  his  negli- 
gence. We  only,  however,  assume  this  for 
the  purposes  of  this  review,  without  de- 
termining the  question.  The  Judgment  should 
be  reversed,  and  new  trial  granted,  with 
costs  to  abide  the  event  All  concur.  Jnig- 
ment  reversed. 
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OARLBTON  «t  *L  T.  LOMBARD,  ATKRB 

&  CO. 
(Coort  of  AK>eala  of  New- York.     April  7,  1886.) 

COKTBACT    0»    SALB— COSSTBDOTIOK— ObLIOATIOH 

Of  Manufactdxbb — Reookd  in  Akotbbr 

AOTIOK — BTIDBNCB — AdmISSIBIUTT. 

1.  Defendant  contracted,  in  writing,  to  man- 
■fketore  and  delirer  to  plaintiffsj  for  shipment, 
oil  of  a  ceriiln  brand,  color,  and  fire  test  Plain- 
tiffs, puranant  to  the  mles  of  the  Produce  Bx- 
ehange,  which  were  made  a  part  of  the  contract, 
appointed  on  inmector,  who  certified  that  the  oil 
4eUTered  was  of  the  brand,  color,  and  test  con- 
tracted for.  Said  rales  also  prodded  that  the 
acceptance  of  the  oil  by  the  buyer's  inspector 
■honid  be  an  acknowledgrment  that  the  oil  is  in 
accordance  with  the  contract.  Held,  that  defend- 
ant was  bound  to  deliver  oil  free  from  latent  de- 
fects growing  out  of  the  process  of  mannfae- 
tnre,  which  would  render  it  nnmwchantable  at 
Che  time  and  place  of  deliyery,  and  which  coald 
Iw  aToided  bj  the  exerdse  of  reasonable  care. 

2.  Defendant's  obligation  surriTed  the  ae> 
ceptaace  bf  said  inspector,  if  the  latent  defect 
was  such  as  would  not  appear  upon  an  inspection 
to  ascertain  whether  the  oil  accepted  correspond- 
ed with  that  described  in  the  contract. 

3.  Plaintiffs  shipped  the  oil  to  their  con- 
signees at  the  latters'  risk,  and  hj  reason  of  its 
nnmei«hantabie  condition  a  loss  occurred.  Judg- 
ment was  rendered  against  plalntifCs  in  an  action 
by  said  consignees  for  breach  of  contract.  De- 
fendant was  notified  of  the  commencement  of 
that  action,  and  participated  in  the  trial.  Held 
tiiiat,  in  80  far  as  the  issues  litigated  in  that  ac- 
tion were  identical  with  the  issues  in  this,  the 
judgment  was  bin^ng  upon  defendant  in  the 
same  way  as  if  it  had  been  a  party  to  the  record, 
and  said  record  was  admissible  to  show  that  the 
said  consignees  recovered  on  the  ^ound  of  the 
unmerchantable  condition  of  the  oil  at  the  time 
of  the  delivery  of  the  same  to  plaintiffs,  and 
not  upon  any  ground  of  express  warranty. 

i.  But  plaintiffs  were  bound  to  show  by  oth- 
er proof  that  the  defects  which  rendered  the 
goods  nnmerdiantable  were  latent,  and  such  as 
would  not  be  disclosed  by  the  inspection,  as  that 
fact  was  not  in  issue  in  said  action  against  plain- 
tiffs. 

5.  Evidence  that  defendant,  from  the  man- 
ner in  which  it  was  packed,  as  well  as  from  oth- 
er sources,  knew  the  destination  of  the  oil,  was 
admissiblo. 
28  N.  Y.  Snpp.  1107,  reversed. 

Appeal  from  supreme  court,  general  term, 
First  department 

Action  by  T.  Osgood  Oaiieton  and  another 
against  Lombard,  Ayers  &  Co.,  a  coriKiration, 
for  alleged  breach  of  contract  to  deliver  plain- 
tiffs a  specified  quality  and  quantity  of  i)etro- 
leum.  From  a  judgment  of  the  general  term. 
First  department  (28  N.  Y.  Supp.  1107),  af- 
firming a  judgment  for  defendant,  plalntlffB 
appeal.     Reversed. 

James  C.  Carter,  for  appellants.  B.  V. 
Tracy,  for  respondent 

O'BRIEN,  J.  The  plaintifCs  sought  to  re- 
cover damages  in  this  action  for  the  breach 
of  an  executory  contract  for  the  sale  of  goods. 
Tbe  defendant  Is  a  domestic  corporation  en- 
gaged In  refining  crude  petroleum  for  sale 
and  export,  and  both  parties  to  the  action  were 
members  of  the  New  York  Produce  Exchange. 
On  the  10th  of  January,  1887,  the  parties  en- 
tered into  a  contract  in  writing,  which,  by  its 


terms,  was  made  sabject  to  tbe  rules  of  th« 
exchange,  whereby  the  defendant  agreed  to 
sell  and  deliver  to  the  plaintiffs  a  large  quan- 
tity of  refined  petroleum.     The  following  is 
tbe  material  part  of  the  contract,  in  which  the 
kind,   quantity,  and  price  of  the  goods  an 
specified,  as  also  the  time  and  place  of  deliy- 
ery.    In    these    words:    "Fifty-five    thousand 
cases,  ten  per  cent,  more  or  less,  each  ease 
packed  with  two  of  their  patent  cans,  with 
low  screw  tops  or  nozzles  and  brass  labeU, 
containing  five  gallons  each  of  refined  petrole* 
urn   of   their    Stella   brand,   color   standaid 
white  or  better,  fire  test  .76  degrees  Abd  or 
upwards,  at  eight  and  one-half  cents  per  gal- 
lon,  cash  on  delivery.     To  be  AtUYeseA   'ai 
yard,  free  of  exiiense  to  vessel;  to  be  ready  not 
earlier  than  the  twenty-fifth  January,  18S7, 
not  later  than  the  tenth  of  Febmaiy,  1887,  with 
twenty-five  days  to  load.     Brass  labels  one> 
half  of  one  cent  each."    It  appears  that  befi»a 
dosing  this  contract  the  plaintiffs  had  recelv- 
ed  from  the  firm  of  Graham  &  Co.,  mochants 
at  Calcutta,  British  India,  an  offer  to  purchase 
a  like  amonnt  of  refined  petroleum  of  the 
same  brand,  colw,  test,  and  packing,  to  be 
shipped  at  tbe  port  of  New  York,  not  later 
than  March  15,  1887,  for  tbeit  account  and 
risk,  on  board  the  British  ship  Corby,  bound 
for  Calcutta.     This  offer  the  plaintiffs  accept- 
ed on  the  same  day  that  they  entered  into 
the  contract  with  the  defendant,  and  imme- 
diately after  closing  it     On  or  before  March 
1,  1887,  the  defendant  delivered  the  oil,  pack- 
ed In  the  manner  specified  in  the  oontiaxst, 
to  tbe  plaintiffs,  alongside  tbe  Corby,  at  its 
factory  at  Bayonne.     The  delivery  by  the 
defendant  to  the  plaintiffs,  and  by  the  plain- 
tiffs to  their  vendees  in  Calcutta,  was  thus 
accomplished  by  substantially  the  same  act 
The  rules  of  tbe  Produce  Elxchange,   which 
were  made  part  of  the  contract  between  the 
plaintiffs  and  the  defendant,  so  far  as  ma- 
terial to  the  questions  involved,  were  these: 
(1)  The   committee   on   petroleum    were  au- 
thorized and  required  to  license  duly  quali- 
fied   inspectors,    members   of   the   exchange^ 
for  tbe  various  branches  of  that  business.    (2) 
Buyers  should  have  the  right  of  naming  the 
inspector,  but  must  do  so  at  least  five  days 
before  the  maturity  of  the  contract    Falling 
in  this,  the  seller  might  employ  any  regular 
Inspector   at   the   buyer's   expense,   and    his 
certificates  that  the  oil  is  In  conformity  with 
the    contract   shall   be   accepted.    (3)  When 
goods  are  delivered  to  vessel  by  buyer's  o]^ 
ders,  the  acceptajice  of  them  by  buyer's  in- 
spector shall  be  an  acknowledgment  that  tbe 
goods  are  in  accordance  with  the  contract 
The  plaintiffs,  under  the  rule,  named  tbe  in- 
spector, who  on  March  1,  1887,  after  the  car- 
go was  loaded  on  board  the  Corby,  made  and 
delivered    to   them   a   certificate   in    writing 
which  certified  that  he  had  Inspected  the  oH 
shipped  on  board  the  Corby,  and  stated  there- 
in the  brand,  color,  test,  and  gravity  of  the 
same,  which  corresponded  with  the  contract 
Tbe  vessel  started  upon  her  Toyaseu    The 


Digitized  by 


Google 


N.  T.) 


CAKLBTON  0.  LOMBARD,  AYEBS  ft  CO. 


428 


Idaintiffs  paid  the  defendant  the  porchase 
price  of  the  oil,  and  then  drew  upon  the  par- 
ties in  Calcutta  to  whom  they  had  sold,  for 
the  price  as  between  them,  and  their  draft 
was  paid.  The  vessel  did  not  arrive  at  Cal- 
cutta till  some  time  In  June,  and,  when  she 
began  to  discharge  the  cargo,  It  was  found 
that  the  cans  had  become  corroded  from  the 
Inside  by  some  foreign  substance  in  the  oil, 
and  so  perforated  that  they  did  not  retain  their 
contents.  A  large  part  of  the  oU  was  lost  by 
leakage,  and  the  whole  cargo  was  pronounced 
unmerchantable,  and  finally  soli  at  Calcutta 
for  a  small  sum,  for  account  of  whom  it  might 
concern.  When  the  condition  of  the  goods 
was  discovered  by  the  consignees,  during  the 
dischaiige  of  the  cargo  from  the  ship,  the  plain- 
tiffs were  notified  by  cable  of  the  situation 
and  the  condition  of  the  oiL  They  laid  these 
dispatches  before  the  defendant,  and  a  long 
correspondence  by  cable  followed,  in  which 
the  defendant  participated,  and  of  all  of  which 
it  had  luiowledge.  The  purpose  of  It  was  to 
ascertain  the  defect.  If  any,  in  the  oil,  and  to 
reach  some  amicable  arrangement  In  the 
end  all  parties  seem  to  have  become  satlsfled 
that  a  large  loss  had  been  sustained,  and  the 
parties  In  Calcutta,  who  had  paid  the  plain- 
tiffs for  the  property,  called  upon  them  to 
make  good  their  contract  The  plaintiffs  in 
torn  called  upon  the  defendant  to  indemnify 
them  from  loss,  and  it  then  took  the  ground 
that  It  had,  in  all  respects,  performed  its  con- 
tract, and  was  not  liable  for  the  result. 

In  July,  1888,  Graham  &  Co^  in  Calcutta, 
brought  suit  In  the  supreme  court  in  New 
York,  against  the  plaintiffs,  to  recover  their 
damages.  The  complaint  In  the  action,  after 
alleging  the  legal  obligation  of  these  plaintiffs 
to  deliver  to  them  a  merchantable  article  of 
refined  petroleum  at  the  port  of  New  York, 
fit  for  export  and  transportation  by  sea,  In  a 
sailing  vessel,  to  India,  averred  that  In  fact  It 
was  not  a  merchantable  commodity,  but  on 
the  contrary  a  very  large  portion  of  the  cans 
80  shipped  contained  petroleum  imperfectly 
refined,  containing  water,  acids,  and  other 
foreign  substances,  which  would,  in  the 
course  of  transportation,  corrode  the  cans, 
and  Bhotild  have  been  eliminated  therefrom 
by  proper  refinement  and  the  presence  of 
which  rendered  the  article  shipped  unmer- 
chantable and  unfit  for  transxwrtatlon.  There 
were  various  other  breaches  of  the  contract 
alleged,  not  material  to  state.  Notice  was  giv- 
en to  the  defendant  to  come  In  and  defend  the 
action,  and  it  complied  with  the  notice.  It 
participated  in  the  preparation  of  the  de- 
fense, the  production  of  proofs,  and  at  the 
trial  was  represented  by  counsel,  and  had  ev- 
ery opporttmity  to  resist  the  claim.  The  jury, 
however,  rendered  a  verdict  for  the  plaintiffs 
in  the  action,  and  against  the  defendants,  who 
are  the  plaintiffs  here,  upon  which  a  Judg- 
ment was  entered  for  nearly  $50,000.  The 
jdaintlffs  in  this  action,  upon  the  refusal  of 
the  defendant  to  Indemnify  them,  paid  this 
judgment,  and  called  upon  the  defendant  to 


reimburse  them,  and  up<Hi  its  refusal  this  ac-' 
tlon  was  commenced,  in  March,  1891. 

The  complaint  alleges,  as  did  that  In  the 
prior  suit,  substantially,  that  the  oil  deliver- 
ed by  the  defendant  alongside  the  Corby,  at 
Bayonne,  was  not  in  fact  refined,  merchant- 
able petroleum,  but,  on  the  contrary,  the  cans 
contained  a  large  proportion  of  oil  imperfect- 
ly refined,  and  containing  foreign  substances, 
which  would,  in  the  coturse  of  transportation, 
corrode  the  cans,  and  which  should  have  been 
eliminated  by  proper  refinement  the  pres- 
ence of  which  rendered  the  goods  unmer- 
chantable and  unfit  for  transportation;  that 
In  consequence  of  this  defect  the  cans,  with 
few  exceptions,  had  become  corroded  and  per- 
forated by  the  action  of  the  contents,  so  that 
they  would  not  and  did  not  retain  it  and 
hence  could  not  be  delivered,  as  an  article  of 
merchandise  or  conmm-ce,  at  the  port  of  des- 
tination; that  these  defects  were  latent  and 
o<  a  hidden  nature,  and  such  as  could  not 
have  been  discovered  by  inspection,  or  any  ex- 
amination that  was  practicable  for  the  buy- 
ers to  make  at  the  time  and  place  of  delivery. 
The  pleading  then  states  with  considerable 
detail  the  correspondence  by  cable  after  the 
arrival  of  the  Corby  at  Calcutta,  the  defend- 
ant's connection  with  it  the  action  brought 
against  them  by  the  Grahams,  the  issues 
therein,  the  verdict  and  Judgment,  and  the 
payment  of  the  same  by  the  plaintiffs,  who 
were  defendants  In  that  action.  The  action 
having  been  brought  to  trial,  a  verdict  was 
directed  In  favor  of  the  plaintiffs,  but  the 
Judgment  was  reversed  at  the  general  term 
upon  a  construction  of  the  contract  unfavor- 
able to  the  plaintiffs,  and  upon  exceptions 
taken  at  the  trial,  and  a  new  trial  was  order- 
ed. On  the  new  trial  the  plaintiffs'  complaint 
was  dismissed  on  the  rulings  of  the  general 
term  made  when  the  first  Judgment  was  be- 
fore it  for  review.  On  the  second  appeal  that 
court  adhered  to  Its  former  rtiling,  and  affirm- 
ed the  Judgment 

The  property  which  was  the  subject-matter 
of  the  contract  between  the  parties  was  not 
in  existence  at  the  time  it  was  made,  but  was 
thereafter  to  be  produced  by  refinement  of 
the  crude  material  through  a  manufacturing 
process  by  the  defendant  It  was  therefore 
a  contract  by  a  dealer  with  a  manufacturer, 
and  is  subject  to  the  rules  and  principles 
that  apply  to  executory  contracts  for  the  sale 
and  delivery  of  goods  when  the  parties  oc- 
cupy these  relations  to  each  other.  It  is  a 
conceded  fact  in  the  case  that  the  oil  deliv- 
ered by  the  defendant  to  the  plaintiffs  along- 
side the  Corby  was  of  the  kind  and  quality 
described  In  Uie  written  contract  In  quan- 
tity, brand,  color,  and  fire  test  it  correspona- 
ed  with  the  terms  of  the  contract  But  it  Is 
claimed  that,  while  all  this  is  true,  yet  there 
was  a  latent  or  hidden  defect  in  the  article  so 
delivered,  the  restilt  of  Improper  refinement 
or  manufacture,  not  discernible  upon  inspec- 
tion, which  rendered  the  oil  unmercliantal>le, 
and  unfit  for  transportation  by  sea  in  a  sail- 
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Ing  vessel,  and  that  this  defect  was  the  cause 
of  the  loss  which  the  plaintiffs  have  snstaln- 
ed.  The  most  important  question  In  the  case 
is  whether  tlie  defendant,  notwithstanding  its 
written  contract,  is  bound  to  malice  good  the 
loss,  assuming  that  It  was  caused  hy  such  de- 
fect in  the  goods.  The  general  rule  of  the 
common  law,  expressed  by  the  maxim  caveat 
emptor,  is  not  of  universal  application,  though 
the  exceptions  are  quite  limited;  and  one  of 
them  Is  the  case  of  a  manufacturer  who  sells 
goods  of  his  own  manufacture,  who,  it  Is  said, 
impliedly  warrants  that  they  are  free  from 
any  latent  defect  growing  out  of  the  process 
of  manufacture.  The  seller  in  such  a  case 
Is  liable  for  any  latent  defect  arising  from 
the  manner  in  which  the  article  is  manu- 
factured, or  from  the  use  of  defective  mate- 
rials, the  character  of  which  he  Is  shown  or 
is  presumed  to  have  fcnowledge  of.  This  rule, 
and  the  reasons  upon  which  It  rests,  or  Its 
quallflcatlona  and  limitations,  have  seldom 
been  stated  in  the  same  form  by  courts  and 
writers  upon  the  subject;  but  that  it  exists, 
as  a  principle  in  the  law  of  contracts,  can- 
not be  doubted.  The  leading  case  In  this 
state  is  Hoe  v.  Sanborn,  21  N.  Y.  552.  The 
learned  judge  who  framed  the  opinion  In 
that  case,  after  stating  the  rule,  proceeds  to 
show  the  groxmds  upon  which  It  rests.  In 
his  view,  while  this  peculiar  obligation  Is 
called  a  "warranty,"  for  convenience.  It  does 
not  rest  upon  any  supposed  intention  of  the 
parties  or  agreement,  in  fact,  but  is  one 
which  the  law  raises  upon  principles  foreign 
to  the  contract,  in  the  interest  of  commercial 
honesty  and  fair  dealing,  and  analogous  to 
those  upon  which  vendors  are  held  liable  for 
fraud.  It  Is  quite  difficult  to  reconcile  the 
authorities  upon  the  question,  but  It  may  be 
observed  that  they  recognize  the  principle 
that  In  such  cases  the  seller  and  buyer  do  not 
deal  with  each  other  quite  at  arm's  length; 
that  the  seller  possesses  superior  knowledge 
on  the  subject,  upon  which  the  buyer  is  pre- 
sumed to  repose  some  degree  of  confidence; 
and  that  commercial  honesty  and  fair  dealln? 
require  that  In  such  cases  the  seller  be  held 
bound  to  deliver  the  article  free  from  secret 
or  latent  defects  which  are  actually  or  pre- 
sumptively within  his  knowledge.  The  prin- 
ciple was  applied.  In  a  later  case  in  this  court, 
to  a  contract  for  the  sale  of  seeds  of  a  par- 
ticular description  by  the  grower.  It  was 
there  said  that,  as  the  grow»  of  seeds  must 
be  presumed  to  be  cognizant  of  any  omission 
or  negligence  in  cultivation  whereby  they 
were  rendered  unfit  for  use,  there  was  the 
same  reason  for  Implying  a  warranty  that 
they  were  not  defective  from  improper  culti- 
vation, as,  in  the  case  of  a  sale  of  an  article 
by  a  manufacturer,  that  it  is  free  from  latent 
defects.  White  ', .  Miller,  71  N.  Y.  118.  The 
latest  case  that  I  have  been  able  to  find  upon 
the  question  Is  Bridge  Co.  v.  Hamilton,  110 
U.  S.  108,  3  Sup.  Ct.  537.  The  leading  cases 
bearing  upon  the  point,  both  in  this  country 
and  England,  are  there  reviewed,  and  the 


court  stated  the  principle  In  these  words; 
"When  the  seller  Is  the  maker  or  manu- 
facturer of  the  thing  sold,  the  fair  presump- 
tion is  that  he  understood  the  process  of  its 
manufacture,  and  was  cognizant  of  any  la- 
tent defect  caused  by  such  process,  and 
against  which  reasonable  diligence  might 
have  guarded.  This  presumption  is  justi- 
fied In  part  by  the  fact  that  the  manufacturer 
or  maker,  by  his  occupation,  holds  himself 
out  as  competent  to  make  articles  reasonably 
adapted  to  the  purpose  for  which  such  or 
similar  articles  are  designed.  When,  there- 
fore, the  buyer  has  no  opportunity  to  inspect 
the  article,  or  when,  from  the  situation,  in- 
spection is  Impracticable  or  useless,  it  is  un- 
reasonable to  suppose  that  he  bought  on  his 
own  judgment,  or  that  he  did  not  rely  on  the 
Judgment  of  the  seller  as  to  latent  defects, 
of  which  the  latter,  If  he  used  due  care,  must 
have  been  Informed  during  the  process  of 
manufacture.  If  the  buyer  relied,  and,  un- 
der the  circumstances,  had  reason  to  rely,  on 
the  judgment  of  the  seller,  who  was  the 
manufacturer  and  maker  of  the  article,  the 
law  implies  a  warranty  that  it  is  reasonably 
fit  for  the  nse  for  which  it  was  designed, 
the  seller  at  the  time  being  informed  of  the 
purpose  to  devote  It  to  that  use." 

The  principle  is  distinctly  admitted  in  the 
opinion  of  the  learned  court  below,  and  I  do 
not  understand  that  it  is  denied  by  the  learn- 
ed counsel  for  the  defendant  It  is  strenuous- 
ly urged,  however,  that  it  can  have  no  appli- 
cation to  a  case  like  this,  where  the  contract 
is  in  writing,  with  such  ample  description  of 
the  goods  sold.  But  the  obligation  attached 
to  an  executory  contract  for  the  sale  of  goods 
by  the  manufacturer  or  maker  cannot  be 
changed  by  the  mere  fact  that  the  contract 
has  been  reduced  to  writing.  The  writing,  it 
Is  true,  is  deemed  to  express  the  whole  agree- 
ment of  the  parties,  but  since  this  peculiar  lia- 
bility arises  from  the  nature  of  the  transac- 
tion and  the  relations  of  the  parties,  without 
express  words  or  even  actual  intention,  it  wiU 
remain  as  part  of  the  seller's  obligation,  xmr 
less  in  some  way  expressly  excluded.  All  im- 
plied warranties,  therefore,  from  their  nature, 
may  attach  to  a  written  as  well  as  an  un- 
written contract  of  sale.  The  parties  may,  of 
course,  so  contract  with  each  other  as  to 
eliminate  this  obligation  from  the  transac- 
tion entirely.  The  seller  may,  by  express  and 
unequivocal  words,  ex<dude  it,  and,  in  like 
manner,  the  buyer  may  waive  it  So,  also,  the 
parties  may  provide  Cor  a  delivery  or  inspec- 
tion of  the  article  when  made,  which  will 
operate  to  extinguish  the  liability  upon  ac- 
ceptance. McFarlin  v.  Boynton,  8  Hun,  449, 
and  71  N.  Y.  604.  In  this  case  the  parties  did 
provide  for  an  inspection  of  the  olL  The 
scope  and  effect  of  that  provision  of  the  con- 
tract will  be  considered  hereafter,  but  aside 
from  that  there  was  no  language  used  indlcat- 
ing  any  intention  on  the  part  of  the  buyer  to 
waive,  or  the  seller  to  exclude,  the  liability  of 
a  manufacturer. 
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The  proiXMltlon  upon  which  the  case  turned 
In  the  court  below,  and  npon  which  the  Judg- 
ment is  defended  here,  was  thus  stated  by  the 
learned  Judge  In  the  opinion  at  general  term: 
"It  is  well  settled  that,  when  an  article  Is  sold 
under  a  contract  which  specifies  the  qualities 
which  it  shall  possess, — no  matter  whether 
the  language  be  a  condition  or  a  warranty, — 
the  law  will  not,  except  in  special  cases,  im- 
ply a  warranty  or  condition  that  the  article 
has  other  qualities.  A  warranty  or  condi- 
tion, in  a  contract  of  sale,  that  the  article 
Bold  has  certain  qualities,  excludes  the  impli- 
cation of  a  warranty  or  condition  that  it  pos- 
sesses other  qualities."  From  the  operation 
of  this  general  proposition,  it  will  be  seen  that 
the  learned  Judge  excepts  special  cases, 
which,  however,  are  not  designated.  ■  In  its 
ai^Ucation  to  this  case  the  rule  thus  stated 
must  mean  that  since  the  parties  have.  In 
their  contract,  specified  the  particular  brand, 
color,  and  fire  test  of  the  refined  petroleum 
which  was  the  subject  of  the  sale,  the  manu- 
facturer's obligation  to  deliver  an  article  free 
from  latent  defects,  arising  from  the  process 
of  manufacture,  which  would  render  It  un- 
merchantable, has  been  excluded  by  implica- 
tion. This  is  not,  we  think,  the  meaning  of 
the  rule  to  which  the  learned  Judge  referred 
in  the  language  quoted.  The  rule  means  that, 
where  parties  to  a  contract  of  sale  have  ex- 
pressed in  words  the  warranty  by  which  they 
intend  to  be  bound,  no  further  warranty  will 
be  implied  by  law,  but  that  expressed  wiU  in- 
clude the  whole  obligation  of  the  seller.  BenJ. 
Sales,  i  660;  Deming  v.  Foster,  42  N.  H.  165. 
Moreover,  this  principle  applies  to  sales  of  spe- 
cific, existing  chattels,  and  not  ordinarily  to 
sales  of  goods  to  be  made  or  supplied  upon  the 
order  of  the  buyer.  There  is  much  confusion  in 
the  cases  on  this  subject,  arising,  doubtless, 
from  an  inaccurate  use  of  the  term  "war^ 
ranty."  When  an  article  is  sold  by  the  own- 
er or  maker  by  the  particular  description  by 
which  it  Is  known  In  the  trade,  it  Is  a  condi- 
tion precedent  to  his  right  of  action  that  the 
thing  wiilch  he  has  delivered,  or  offers  to  de- 
liver, should  answer  this  description.  But  in 
many  cases  in  modem  times  the  sale  of  a  par- 
ticular thing  by  terms  of  description  has  been 
treated  as  a  warranty,  and  the  breach  of  such 
a  contract  a  breach  of  warranty,  whereas  it 
would  be  more  correct  to  say  that  it  was  a 
failure  to  comply  with  the  contract  of  sale 
which  the  i>arty  had  engaged  to  perform. 
Chanter  v.  Hopkins,  4  Mees.  &  W.  404;  BenJ. 
Sales,  i  600.  There  are  many  cases  in  which 
such  words  of  description  are  not  consider- 
ed as  warranties  at  all,  but  conditions  preced- 
ent to  any  obligation  on  the  part  of  the  ven- 
dee, since  the  existence  of  the  qualities  indi- 
cated by  the  descriptive  words,  being  part  of 
the  description  of  the  thing  sold,  becomes  es- 
sential to  its  identity,  and  the  vendee  can- 
not be  obliged  to  receive  and  pay  for  a  thing 
different  from  that  for  which  he  contracted. 
2  Smith,  Lead.  Gas.  (6th  Bug.  Bd.)  27;  2 
Schouler,  Pers.  Prop.  pp.  352, 353.    The  tend- 


ency of  the  recent  dedslons  tn  this  court  is  to 
treat  such  words  as  part  of  the  contract  of  sale 
descriptive  of  the  article  sold  and  to  be  de- 
livered in  the  future,  and  not  as  constituting 
that  collateral  obligation  which  sometimes 
accompanies  a  contract  of  sale,  and  known  as 
a  "warranty."  Reed  v.  Kandall,  29  N.  Y. 
358;  Iron  Co.  v.  Pope,  108  N.  Y.  232,  236,  15 
N.  B.  335. 

It  is  not  now  important  to  inquire  how  far, 
or  under  what  circumstances,  the  ;:.>:uciple 
stated  by  the  learned  Judge  applies  to  con- 
tracts of  sale  of  goods  In  esse  between  deal- 
ers, in  which  there  is  an  express  warranty. 
It  is  not,  we  think,  applicable  to  the  obliga- 
tion of  a  manufacturer  who  contracts,  as  in 
this  case,  for  a  sale  of  his  own  product,  the 
condition  of  wlilch  he  is  presumed  to  know. 
It  is  plain  that  In  the  case  at  bar  the  plain- 
tiffs Intended  to  buy,  and  the  defendant  to 
sell,  an  article  of  refined  petroleum,  which 
should  not  only  correspond  to  the  desti-iption 
in  the  contract,  but  should  be  free  from  latent 
defects  arising  from  the  process  of  manufac- 
ture, so  as  to  constitute  a  thing  which,  in  the 
commercial  sense,  would  be  of  some  use  or 
valuft  It  is  quite  conceivable  that  the  oil 
might  correspond  with  all  the  descriptions  of 
the  contract,  and  yet  be  a  useless  and  un- 
merchantable thing,  in  consequence  of  defects 
arising  from  the  process  of  manufacture.  In 
which  case  the  buyer  would  have  the  shad- 
ow of  the  thing  bought,  without  the  sub- 
stance. The  defendant's  obligation  rests,  not 
only  upon  the  terms  of  the  contract,  but  upon 
its  superior  knowledge  and  the  confidence 
which  the  buyer  placed  In  Its  abUIty  to  pro- 
duce a  proper  article;  and  hence  the  rela- 
tions of  the  parties  are  quite  different  from 
that  of  dealers  in  the  article  in  the  market, 
each  possessing  equal  means  of  information 
and  opportunity  for  the  detection  of  latent  de- 
fects. A  strict  adherence  to  the  bare  descrip- 
tive words  of  the  contract  would  not  express 
the  full  obligation  of  the  defendant.  Tliat 
the  commodity  shall  be  so  free  from  latent 
defects  arising  from  the  process  of  refining, 
and  which  could  be  guarded  against  by  ordi- 
nary care,  so  as  to  render  it  merchantable.  Is 
a  term  to  be  Implied  in  all  such  contracts. 
Story,  Cont  (4th  Ed.)  §§  836,  837;  Jones  v. 
Just,  L.  B.  3  Q.  B.  197.  The  plaintiffs  were 
entitled  to  something  more  than  the  mere 
semblance  or  shadow  of  the  thing  designated 
in  the  contract  They  were  entitled  to  the 
thing  itself,  with  all  the  essential  qualities 
that  rendered  it  valuable  as  an  article  of  com- 
merce, and  free  from  such  latent  defects  as 
would  render  it  unmerchantable. '  Modyv.Oreg- 
80n,  L.  R.  4  Bxch.  40.  If  the  goods  in  question 
were  in  fact  unmerchantable,  in  consequence 
of  latent  defects  arising  from  the  process  of 
manufacture,  and  which  the  defendant  could 
have  guarded  against  by  the  exercise  of  rea- 
sonable care,  it  would  be  quite  tmreasonable 
to  hold  that  the  defendant  has,  nevertheless, 
performed  the  contract,  because  it  has  deliv- 
ered oil  of  the  same  brand,  color,  and  test 
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spedfled.  It  Is  quite  dear  that  the  words 
of  the  written  contract  do  not  exclude  a  lia- 
bility on  the  part  of  the  defendant  for  fraud 
in  the  performance,  and  it  is  difficult  to  see 
how  it  can  affect  an  obligation  of  the  seller, 
who  is  also  a  manufacturer,  which  is  based 
upon  his  actual  or  presumed  knowledge  of 
latent  defects  in  the  oil,  arising  from  the  pro- 
cess of  refinement.  In  the  construction  of 
commercial  contracts  for  the  sale  and  deliv- 
ery of  goods,  the  courts  are  not  always  bound 
by  the  literal  meaning  of  words  descriptive 
of  the  article,  contained  in  the  contract  It 
frequently  happens,  in  large  transactions, 
that  the  article  which  Is  the  subject  of  the 
contract  is  described  by  some  vague,  generic 
word,  which,  taken  strictly  and  literally,  may 
be  satisfied  by  a  worthless  or  defective  arti- 
cle. In  such  cases  the  words  may  mean 
more  than  their  bare  definition  or  literal 
meaning  would  Imply,  and  impose  upon  the 
seller  an  obligation  to  furnish,  not  only  the 
thing  mentioned  in  the  contract,  but  a  mer- 
chantable article  of  that  name.  Murchie  v. 
ComeU,  155  Mass.  60,  29  N.  B.  207.  If  it 
be  true  that  the  defendant  In  this  case  deliv- 
ered alongside  the  vessel  an  article  which 
was  unmerchantable  and  unfit  for  transporta- 
tion, in  consequence  of  hidden  latent  defects 
arising  from  the  process  of  manufacture,  and 
of  which  it  had,  or  should  have  had,  knowl- 
edge, in  the  exercise  of  reasonable  care,  it 
has  not,  in  any  Just  or  substantial  sense,  per- 
formed Its  contract,  although  the  article  so 
delivered  was  of  the  brand,  color,  test,  and 
specific  gravity  called  for  by  the  writing. 
The  plaintiffs  were  not  only  entitled  to  the 
thing  described,  but  to  that  thing  in  such  con- 
dition, and  so  free  from  hidden  defects,  as  to 
make  it  available  to  them  as  an  article  of 
commerce,  and  fit  for  transportation. 

Whether  this  liability  survived  the  deliv- 
ery and  inspection  of  the  goods  remains  to 
be  considered.  When  the  rules  of  the  ex- 
change are  read  into  the  contract,  it  Is  pro- 
vided that  the  acceptance  of  the  petroleum 
by  the  buyer's  Inspector  shall  be  an  acknowl- 
edgment that  the  goods  are  in  accordance 
with  the  contract;  and,  as  we  have  seen, 
the  Inspector  so  certified.  The  inspector  was 
not  the  agent  of  either  party,  but  an  umpire 
selected  to  determine  whether  the  article  de- 
livered alongside  the  Corby  corresponded  with 
the  contract  The  parties.  In  effect  submit- 
ted a  certain  question  to  the  decision  of  the 
Inspector,  and  tliat  was  whether  the  oil  cor- 
responded, In  brand,  color,  and  fire  test,  with 
the  contract  He  was  not  authorized  to  de- 
termine whether  there  was  or  was  not  any 
hidden  or  latent  defects  in  the  article  at  the 
time  and  place  of  the  delivery  which  would 
render  it  unmerchantable.  That  question  was 
not  within  the  fair  scope  or  purpose  of  the 
inspection,  and  the  certificate  on  this  point 
does  not  conclude  the  parties.  If,  however, 
the  defects  which  the  plaintiffs  now  claim 
existed  at  the  time  of  delivery,  and  which 
they  daim  to  have  produced  the  damages, 


were  discernible  upon  the  Inspection  contem- 
plated by  the  contract  they  were  not  hid- 
den or  latent  defects,  within  the  meaning  of 
the  rule,  and  in  that  case  the  certificate 
would  conclude  the  parties.  If,  in  executin^r 
the  power  to  determine  the  brand,  color,  fixe 
test  <uid  g^ravity  of  the  article  delivered, 
any  other  defect  which  would  render  It  un- 
merchantable would  necessarily  appear,  the 
plaintiffs  are  concluded  as  to  that  defect  by 
the  certificate  of  the  inspector.  Studer  y. 
Blelstein,  115  N.  Y.  810,  22  N.  B.  243;  Pan 
Co.  v.  Bemlngt(m,  41  Hun,  218.  If  I  am 
right  in  these  several  propositions,  it  must 
follow  that  the  plaintiffs  were  entitled  to 
prove  upon  the  trial.  If  they  could,  that  the 
refined  petroleum  delivered  by  the  defend- 
ant alongside  the  Corby,  though  correspond- 
ing with  the  description  of  the  article  in  the 
contract,  had  In  it  some  hidden  or  latent  de- 
fect uot  discernible  by  the  Inspection  provid- 
ed for,  which  then  and  there  rendered  it  un- 
merchantable. 

At  the  trial  the  plaintiffs'  counsel  offered 
In  evidence  the  Judgment  roU  in  the  action 
against  them  by  Graham  &  Co.,  already  re- 
ferred to,  as  proof  upon  some  of  the  issues 
in  the  case.  He  also  offered  to  prove  what 
actually  took  place  at  that  trial,  and  what 
questions  were  actually  litigated  and  submit- 
ted to  the  Jury.  The  evidence  was  objected 
to  by  the  counsel  for  the  defendant  exclud- 
ed by  the  court,  and  the  plaintiffs'  counsel 
excepted.  We  have  seen  that  the  defendant 
had  knowledge  of  all  the  correspondence 
by  cable  between  the  plaintiffs  and  the  par- 
ties In  Calcutta,  that  It  was  notified  of  the 
commencement  of  the  action,  and  that  it  par- 
ticipated in  the  trial.  In  so  far  as  the  is- 
sues actually  litigated  In  that  case  are  iden- 
tical with  the  Issues  Involved  In  this,  the 
Judgment  Is  binding  upon  the  defendant  in 
the  same  way  as  if  it  had  been  a  party  upon 
the  record.  Oceanic  Steam  Nav.  Co.  t.  Oom- 
pania  Transatlantica  £>spanola,  144  N.  Y. 
865,  39  N.  B.  360;  Village  of  Port  Jervls  v. 
First  Nat  Bank  of  Port  Jervls,  96  N.  Y. 
550;  City  of  Rochester  t.  Montgomery,  72 
N.  Y.  65;  Albany  aty  Sav.  Inst  v.  Bur- 
dick,  87  N.  Y.  40,  45;  Andrews  v.  GUlespie. 
47  N.  Y.  487;  Heiser  v.  Hatch,  88  N.  Y.  614; 
Chicago  City  v.  Bobbins,  2  Black,  418.  What 
the  plaintiffs  sought  to  prove  by  this  record 
was  that  at  the  time  of  delivery  of  the 
petroleum  by  the  defendant  alongside  the 
Corby,  it  was  not  iwoperty  refined,  but  con- 
tained water,  acid,  and  other  foreign  substan- 
ces that  rendered  it  unmerchantable,  and 
that  in  consequence,  they  were  cast  In  dam- 
ages at  the  suit  of  the  parties  in  Calcutta, 
the  delivery  in  both  cases  being  substantially 
Identical  in  point  of  time  and  the  amount 
of  the  damages.  Graham  &  Co.  could  not 
have  recovered  against  the  plaintiffs  for  any 
change  or  deterioration  in  the  oil  after  it 
was  delivered,  or  that  was  due  to  the  voy- 
age or  the  perils  of  the  sea,  since  the  goods 
were  at  their  risk.    The  plaintiffs  offered  to 
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prove  that  the  recovery  did  not  proceed  apon 
tbe  ground  of  any  express  warranty,  or  any 
other  ground  embraced  within  the  plead- 
ings, other  than  the  unmerchantable  condl- 
tion  of  the  oil  when  delivered  at  the  vess^ 
They  were  not  confined  to  the  record  in  or- 
der to  show  the  point  passed  upon,  bat  could 
diow  by  parol  proof  what  questions  were  ac- 
tually litigated  and  decided.  Doty  v.  Brown, 
4  N.  Y.  71;  Kerr  v.  Hays,  30  N.  Y.  331;  Bell 
V.  Merrlfield,  109  N.  X.  211, 16  N.  B,  56;  Ad- 
ams V.  Conover,  87  N.  Y.  429;  Smith  v.  Smlfb, 
79  N.  Y.  634;  Lewis  v.  Pier  Co.,  125  N.  Y. 
348,  26  N.  E.  301;  Shaw  v.  Broadbent,  129 
N.  Y.  114,  29  N.  E.  238;  Davis  v.  Brown. 
94  U.  S.  423;  Russell  y.  Place,  Id.  60&  It 
Is  quite  true  that  the  record  would  not  prove 
that  the  defects  were  latent,  or  such  as 
would  not  be  disclosed  by  the  inspection  con- 
templated by  the  contract,  since  that  ques- 
tion was  not  involved  on  the  former  trial, 
and  the  plaintiffs  did  not  offer  it  for  that 
purpose.  It  could  not  be  excluded,  however, 
because  it  did  not  prove  the  plaintiffs'  en- 
tire case.  If  it  proved  any  material  fact 
In  support  of  It,  It  was  admissible.  It  did, 
we  think,  establish,  as  against  the  defend- 
ant, the  fact  that  tbe  oil,  when  delivered 
alongside  the  Corby,  was  unmerchantable, 
since  that  was  the  ground  upon  which  the 
parties  In  Calcutta  recovered  the  damages, 
as  we  must  assume  from  the  present  con- 
dition of  the  record.  The  plaintiffs  were,  of 
course,  bound  to  show  by  other  proof  that 
the  defects  which  rendered  the  goods  unmer- 
chantable were  latent,  and  such  as  would 
not  be  disclosed  by  the  inspection. 

The  plaintiffs  offered  some  proof  at  the 
trial  tending  to  show  that  the  defendant, 
from  the  manner  in  which  tbe  goods  were 
packed,  as  well  as  from  other  sources,  knew 
the  destination  of  the  cargo  in  question,  but 
it  was  objected  to  and  excluded  under  ex- 
ception. We  think  that  the  proof  was  ad- 
missible. It  was  a  circumstance  surround- 
ing the  transaction,  not  conflicting  with  the 
terms  of  the  contract,  and  might  have  some 
bearing  on  the  defendant's  obligation  to  de- 
liver an  article  of  refined  petroleum  free 
from  latent  defects  that  would  render  it  un- 
merchantable, and  upon  the  degree  of  care 
that  It  was  bound  to  use  to  that  end.  One 
of  the  qualities  which  the  oil  in  question 
should  possess  was  44  degrees  Beanme,  spe- 
cific gravity.  This  was  introduced  into  the 
contract  by  the  adoption  of  the  rules  of  the 
exchange.  It  is  quite  possible  that  an  ai-ticle 
of  commerce,  such  as  petroleum,  possessing 
all  the  qualities  and  sustaining  all  the  tests 
specified  in  this  contract,  may  be  a  mer- 
chantable commodity,  according  to  the  cus- 
tom of  the  trade,  irrespective  of  any  other 
consideration,  or  of  any  latent  defect  But 
that  proposition  is  one  of  fact,  rather  than 
law;  and,  if  true,  it  is  difficult  to  see  how  a 
recovery  could  have  been  had,  upon  the 
grounds  stated,  by  the  parties  in  Calcutta. 
The  defendant,  having  had  an  opportunity 


to  litigate  that  question  oikce,  'may  be  bound 
by  the  result;  but  in  any  event  It. cannot 
be  aCarmed,  as  matter  of  law,  upon  the  evi< 
dence  in  tbe  record,  that  ttie  article  dellr* 
ered  was  merchantable. 

Our  conclnslons  with  respect  to  the  ques- 
tions in  the  case  may  be  briefly  summarised: 
(1)  The  defendant  was  bound  to  deliver  an 
article  of  refined  petroleum  that  was  free 
from  latent  or  hidden  defects  that  rendered 
it  unmerchantable  at  tbe  time  and  place  of 
delivery,  and  that  could  have  been  avoided 
or  guarded  against  in  the  process  of  refine- 
ment, or  in  the  selection  of  the  raw  mate- 
rial, by  reasonable  care  and  skilL  (2)  This 
obligation  survived  the  ac<ceptance,  if  the 
latent  defects  were  such  as  would  not  ap- 
pear upon  an  inspection  to  ascertain  whether 
the  oil  delivered  corresponded  with  that  de- 
scribed In  the  contract  (3)  The  Judgment 
roll  in  the  former  action  was  admissible  In 
evidence  for  the  purpose  and  upon  the 
ground  already  stated.  (4)  The  plaintiffs 
were  entitled  to  show  that  the  defendant 
knew  the  destination  of  the  cargo  of  oil  des- 
ignated in  the  contract  The  Judgment  must 
therefore  be  reversed,  and  a  new  trial  grant- 
ed; costs  to  abide  .the  event  All  concuz. 
Judgment  reversed. 


aa  N.  T.  ni 

AliBANY  COUNTY  SAV.  BANK  v. 
McCARTY  et  aL 

(Court  of  Appeals  of  New  York.     April  7, 1896.) 

CBRTIFlCikTK    or    AOKNOWLEDOIIBHT— PBOBATXtB 
PORCB— W1TKB88— CoMPBTBSOT— TbAB»- 

aotiohb  witb  DBCiDBKTa. 

1.  Under  Code  Civ.  Proc  §  935,  making  a 
conveyance  duly  "certified"  and  recorded  "en- 
deuce  without  further  proof  thereof;  and  sec-' 
tion  936,  providing  that  the  certificate  is  not  con- 
clusive but  may  be  rebutted, — a  certificate  of  ac- 
knowledgment 16  evidence  of  such  a  character  as, 
standing  alone,  to  send  a  case  to  the  jury,  bo  that 
they  may  decide  between  the  probative  force  of 
the  certificate,  supported  by  tbe  presumption  that 
it  states  the  truth,  ou  the  one  hand,  and  the  evi- 
dence produced  in  rebuttal,  whatever  it  may  be, 
on  the  other. 

2.  In  an  action  against  a  husband  individu- 
ally and  as  administrator  of  his  wife's  estate  and- 
their  children  to  foreclose  a  mortgage,  accom- 
panied by  bond,  of  the  wife's  separate  estate, 
frath  of  which  instmments  were  signed  by  the 
husband  for  himself  and  wife,  where  the  hnslwDd 
made  no  defense  in  ather  capacity,  he  was  not, 
under  Code  Civ.  Proc.  {  829^rotubitiDg  any  per- 
son "interested  in  the  result''  of  an  action  from 
testifying  "in  bis  own  behalf,"  etc.,  disqualified 
by  interest-  from  testifying  for  the  defendant 
children  that  he  signed  the  instruments  witliout 
authority  or  knowledge  of  his  wife.  Bartiett, 
J.,  dissenting. 

Appeal  from  supreme  court,  general  tem^ 
Third  department 

Action  by  the  Albany  County  Savings 
Bank  against  Thomas  McCarty  and  others 
to  foreclose  a  mortgage.  From  an  affirm- 
ance by  the  general  term  (24  N.  Y.  Supp. 
991)  of  a  Judgment  for  plaintiff,  defendants 
appeal.    Reversed, 
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NOBTHEASTEBN  BEPORTBB,  VoL  43. 


(N.  r. 


Isaac   H.    Maynard,    for  appdiants. 
OoantTymait,  for  respondent. 


E. 


VANN,  J.  This  action  was  brought  to 
foreclose  a  mortgage,  which,  together  with 
the  accompanying  bond,  purports  to  have 
been  executed  on  the  25th  of  April,  1887, 
by  Ellen  McCarty,  the  owner  in  fee  of  the 
lands  affected,  and  by  Thomas  McCarty,  her 
husband,  to  secure  the  payment  to  the  plain- 
tiff of  the  sum  of  $8,000,  besides  interest 
On  the  Utb  of  BCay,  1887,-16  days  after 
the  alleged  execution  and  delivery  of  the 
bond  and  mortgage,— Ellen  McCarty  died. 
Intestate,  and  her  husband  was  subsequent- 
ly appointed  administrator  of  her  estate, 
but,  although  made  a  party  to  the  action, 
both  in  his  representative  capacity  and  as 
an  individual,  he  Interirased  no  defense. 
Five  infant  children  of  the  decedent  appear- 
ed by  guardian,  and  served  a  general  an- 
swer, while  the  only  remaining  child,  who 
VBLB  an  adult  at  the  time,  served  a  Beparat<> 
uswer,  denying  that  said  bond  and  mort- 
gage were  executed  or  delivered  by  her 
mother.  The  referee  found  in  favor  of  he 
Dlalntiff  upon  the  issue  thus  joined,  and 
the  Judgment  entered  on  his  report  has  been 
affirmed  by  the  general  term. 

The  first  question  presented  for  review  Is, 
whether  there  was  evidence  enough  to  sup- 
port the  findings  of  the  referee,  under  the 
rule  governing  appeals  to  this  court  Upon 
the  trial  the  plaintiff  read  In  evidence  the 
bond  and  mortgage,  with  the  certificates  of 
acknowledgment  in  due  form  attached,  and, 
without  further  evidence  on  the  subject  of 
execution,  rested  its  case.  The  defendants 
thereupon  gave  evidence  tending  to  show 
that  Mrs.  McCarty  neither  signed  nor  exe- 
cuted either  Instrument  Some  facts  bear- 
ing upon  the  question  In  dispute  were  either 
found  by  the  referee  or  are  virtually  con- 
ceded to  be  true,  and  among  them  the  fol- 
lowing: On  the  25th  of  April,  1887,  when 
the  papers  purport  to  have  been  acknowl- 
edged, Mrs.  McCarty  was  afflicted  with  al- 
coholic paralysis,  which  so  affected  her 
arms  and  hands  that  she  could  neither  hold 
a  pen  nor  write  her  name.  She  was  unable 
to  leave  her  house  or  room  at  the  time,  but 
was  confined  to  hei  bed.  She  did  not  In 
fact  sign  either  instrument  but  her  name, 
as  subscribed,  is  in  the  handwriting  of  her 
husband.  Charles  J.  Krank,  a  commissioner 
of  deeds,  certified  to  the  acknowledgment 
of  both  husband  and  wife.  Thomas  Mc- 
Carty, the  husband,  was  at  the  time  some- 
what Involved  financially,  but  was  carrying 
on  business,  and  for  that  purpose  was  using 
the  property,  both  real  and  personal,  of  his 
wife.  He  was  interested  in  business  ven- 
tures with  one  Shubal  Kelly,  who,  as  in- 
dorser  or  surety,  bad  become  liable  for  him 
to  the  extent  ot  $13,000.  On  the  same  day 
that  the  bond  and  mortgage  purport  to  have 
been  executed,  a  chattel  mortgage  appears 
to  have  been  given  by  Mr.  and  Mrs.  Mc- 


Carty to  said  Kelly,  and  acknowledged  be- 
fore Mr.  Krank.  Bo^  names  to  this  in- 
strument were  in  fact  signed  by  the  hus- 
band, and  the  defendants  claim  that  the  cer- 
tificates of  the  commissioner  to  all  of  these 
papers  are  false,  so  far  as  Mrs.  McCarty  is 
concerned. 

Mr.  McCarty,  In  the  name  of  his  wife,  nego- 
tiated the  loan  from  the  plaintiff,  and  at- 
tended to  the  execution  of  the  bond  and 
mortgage.  He  received  them  In  person  from 
the  attorney  who  prepared  them,  and  In 
person  returned  them,  on  the  same  or  the 
next  day,  with  the  signatures  and  certifi- 
cates attached,  as  they  appeared  on  the  triaL 
The  plaintiff  did  not  pay  over  the  money  un- 
til the  7th  of  May,  nor  until  a  power  of  at- 
torney had  been  furnished,  purporting  to 
have  been  executed  by  Mrs.  McCarty  on  that 
day  before  David  H.  Stanwlx,  as  commis- 
sioner of  deeds,  authorizing  her  husband  to 
act  for  her  in  many  respects,  and,  among 
others,  "to  sign  and  deliver  notes,  checks, 
and  drafts;  to  deposit  moneys,  and  draw  the 
same  by  check  or  otherwise,  as  he  shall  see 
fit;  also  to  lease  any  and  all  real  estate,  or 
interest  in  real  estate  of  which  I  am  now 
seised  or  possessed,  or  otherwise  sell  or  dis- 
pose of  the  same  absolutely  in  fee  simple; 
*  *  *  to  sign,  seal,  execute,  and  deliver 
deeds,  conveyances,"  etc  The  plaintiff,  up- 
on receiving  this  power  of  attorney,  drew 
a  check  on  another  bank  for  the  amount  of 
the  loan,  payable  to  the  order  of  Mrs.  Mc- 
Carty, and  delivered  it  to  her  husband,  who 
indorsed  it  in  her  name  as  well  as  his  own, 
and  deposited  it  to  his  credit  in  the  bank  up- 
on which  it  was  drawn.  No  part  of  the 
principal  of  the  mortgage  in  suit  has  been 
paid.  The  interest  was  paid  to  September  1, 
1889,  the  last  payment  having  been  received 
on  the  14th  of  that  month;  but  it  did  not 
appear  by  whom  any  of  said  payments  were 
actually  made.  Mr.  Krank,  the  commission- 
er who  certified  the  acknowledgments  to  the 
bond  and  mortgage,  was  called  as  a  witness 
by  the  defendants,  and  testified  that  he  took 
the  acknowledgments  at  his  office  upon  the 
day  they  bear  date;  that  McCarty  and  Kelly 
came  there,  and  the  former  acknowledged 
both  Instruments  for  himself,  and  took  them 
away,  saying  they  would  soon  return;  that 
later  in  the  day  Kelly  returned  with  a  wo- 
man, whom  he  introduced  as  Mrs.  McCarty, 
and  who  acknowledged  the  papers  as  Mrs. 
McCarty;  that  he  made  the  certificates  as  to 
her  upon  that  introduction,  and  that  he  was 
never  at  the  residence  of  Mrs.  McCarty.  The 
cros8>examlnatlon  of  this  witness  showed 
an  infirm  memory,  and  the  record  suggests 
some  temporary  disability  on  his  part  that 
caused  mental  confusion.  Contradiction  fol- 
lowed contradiction,  until  the  numerous  mis- 
statements called  for  some  explanation  other 
than  the  mere  lapse  of  four  years  from  the 
date  when  he  acted  and  the  time  when  he 
testified.  On  repeated  occasions  prior  to  the 
one  under  consideration  he  had  certified  to 
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tbe  acknowledgment  by  Mrs.  McCarty  of 
TariooB  Instruments,  some  of  them  signed 
by  her  husband  in  her  name  and  others  by 
Iter  own  hand,  bat  none  of  wliich  appear 
to  hare  ever  been  questioned  by  her.  He 
testlfled  that  the  same  woman  acluiowledged 
the  bond  and  mortgage  in  suit  who  acknowl- 
«dged  the  other  instruments.  A  sister  of 
Mrs.  McCarty,  who  lived  In  the  family  as  a 
servant,  and  spent  more  or  less  time  in  the 
«ick  room;  a  daughter,  who  was  all  over 
the  house,  attending  to  household  duties;  a 
son,  who  went  to  school;  another  servant, 
who  did  the  washing  and  Ironing;  and  the 
attending  physician,  who  called  professional- 
ly in  the  usual  way,— gave  evidence  tending 
to  show  that  Mrs.  McCarty  did  not  leave  her 
room  on  the  25th  of  April,  1S87,  and  that 
Krank  did  not  come  to  the  house  on  that 
4ay.  Mr.  McOarty  testified  that  he  repeated- 
ly signed  bis  wife's  name  to  written  instru- 
ments, and  that  he  did  not  go  to  his  house 
with  Krank  on  tbe  day  that  the  bond  ana 
mortgage  are  alleged  to  have  been  acknowl- 
«dged.  Mr.  Kelly  was  dead  at  the  time  of 
tbe  trial.  Mr.  Stanwlz,  who  certified  the 
power  of  attorney,  when  called  as  a  witness 
"by'  the  defendants,  testified  that  he  went 
with  Mr.  McCarty  to  his  home,  and  there 
took  the  acknowledgment  of  Mrs.  McCarty 
to  that  instrument  while  she  was  in  bed. 
-The  paper  had  previously  been  signed  in 
Mrs.  Mccarty's  name  by  her  daughter,  who 
.did  It  at  the  request  of  her  father,  Thomas 
McCarty.  Stanwiz  fnrther  testlfled  that  he 
made  the  mark  for  Mrs.  McCarty,  after 
reaching  her  room;  that  he  was  not  pre- 
jMired  to  say  that  he  showed  the  mark  to  her, 
but  that  he  did  ask  her  if  that  was  her  sig- 
nature for  the  purposes  therein,  and  she  ac- 
■quiesced.  She  said  nothing,  so  far  as  he 
could  remember,  but,  as  he  thought,  was 
■consdons  enough  to  recognisse  what  he  said. 
According  to  his  best  recollection,  he  inf  orm- 
«d  her  that  the  paper  was  a  power  of  at- 
torney, and  when  he  asked  her  the  question 
AS  to  the  signature  she  nodded  her  head; 
"that  there  was  a  recognition  in  some  way;" 
"that  she  kind  of  recognized  what  I  said,— 
kind  of  a  move  of  the  head."  The  testimo- 
ny of  this  witness  was  not  clear,  nor  alto- 
gether consistent  While  he  used  slight  care 
to  learn  whether  this  sick  woman  conscious- 
ly and  understandingly  made  the  acknowl- 
-edgment,  according  to  such  recollection  as 
be  had,  If  he  is  to  be  believed,  he  told  her 
what  the  paper  was,  asked  her  "if  that  was 
her  signature,"  and  she  nodded  or  moved  her 
head  in  acquiescence.  This  was  four  days 
before  Mrs.  McCarty  died,  during  which  pe- 
riod, as  her  attending  physician  testlfled,  she 
was  In  a  semiconscious  state,  but  "could  un- 
-derstand  a  fair  question  put  to  her,  and 
could  indicate  her  answer  either  by  'Tea'  or 
'No,'  OT  by  an  act" 

The  case  of  the  platntifF  rested  substantial- 
ly upon  tbe  official  certificates  to  the  bond 
jmd  mortgage,  as  oonoborated  and  confirmed 


by  the  power  of  attorney  and  the  certificate 
thereto,  while  the  defendants'  case  depended 
mainly  upon  the  circumstances,  conceded,  or 
not  disputed,  and  the  oral  testimony,  already 
alluded  to.  Did  this  state  of  the  evidaice 
present  a  question  of  fact  for  the  referee,  so 
that  his  conclusion  Is  final  In  this  court?  The 
question  Is  not  whether  the  finding  Is  against 
the  weight  of  evidence,  but  whether  it  is 
without  any  evidence  upon  which  a  finding  of 
fact  can  reasonably  be  made  in  favor  of  the 
plaintiff,  In  view  of  the  evidence  presented 
by  the  defendants.  We  are  thus  brought  to 
consider  the  effect  of  certificates  of  acknowl- 
edgment as  evidence. 

It  Is  provided  by  the  Code  of  Civil  Pro- 
cedure that  "a  ccmveyance,  acknowledged  or 
proved,  and  certified  In  the  manner  prescrib- 
ed by  law  to  entitle  It  to  be  recorded  In  the 
ooimty  where  It  Is  offered,  is  evidence,  with- 
out further  proof  thereof."  Section  935.  This 
section  does  not  In  terms  say  that  the  certifi- 
cate is  evidence,  but  that  a  certified  convey- 
ance Is  evidence.  Still,  as  it  is  made  evidence 
"without  further  proof  thereof,"  that  Is,  of 
the  conveyance,  the  fair  implication  Is  that 
the  certificate  to  regarded  as  proof  to  some 
extent  Thto  finds  support  In  the  next  sec- 
tion, which  provides  that  the  certificate  "is 
not  conclusive,  and  it  may  be  rebutted  and 
the  ^ect  thereof  contested  by  a  party  af- 
fected thereby."  Section  93&  The  provi- 
sions of  the  Revised  Statutes  upon  the  subject 
were  similar,  but  not  identical,  as  they  au- 
thorized every  conveyance  acknowledged  or 
proved  according  to  law  to  be  "read  in  evi- 
dence without  further  proof  thereof."  The 
certificate,  however,  was  not  to  "be  conclu- 
sive, but"  might  "be  rebutted,  and  the  force 
and  effect  thereof  contested  by  any  party  af- 
fected thereby."  3  Rev.  St  (5th  Ed.)  p.  64, 
§§  40,  41.  The  Revised  Laws  were  to  the 
same  effect  as  the  Revised  Statutes.  1  Rev. 
Laws,  p.  371,  a  97,  $$  6,  7.  We  find  but  few 
decisions  under  these  statutes  that  bear  upon 
the  question.  In  Jackson  v.  Schoonmaker,  4 
Johns.  161,  the  defendant  offered  to  show  that 
one  of  several  grantors,  at  the  time  be  "made 
the  acknowledgment  certified  on  a  deed,"  was 
non  compos  mentis,  but  the  evidence  was  re- 
jected. This  was  held  error,  the  court,  in  a 
per  curiam  opinion,  saying:  "The  acknowl- 
edgment and  proof  of  deeds  Is  merely  for  the 
purpose  of  recording  them,  and  Is  not  conclu- 
sive on  the  opposite  party.  The  proof  or  ac- 
knowledgment Is  necessarily  ex  parte,  and 
tbe  party  who  Is  to  be  affected  by  the  deed 
ought,  at  any  time,  to  be  allowed  to  question 
its  validity,  and  the  force  and  effect  of  the 
formal  proof.  To  consider  the  certificate  of 
tbe  Judge  aa  conclusive  on  this  subject  would 
produce  manifest  injustice."  In  Thurman  v. 
Cameron,  24  Wend.  87,  92,  the  court  said: 
"The  practice  is  to  take  a  certificate,  which 
appears  on  its  face  to  be  in  conformity  with 
the  statutes,  as  proof  of  its  own  genuineness. 
•  *  •  Certificates  of  this  character  are  not 
treated  by  the  statutes  as  more  than  prima 
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ttude  evidence,  nor  are  they  more,  either  in 
respect  to  their  own  regularity  or  the  facts 
which  they  are  adduced  to  prove.  They  are 
open  to  attack  in  a  great  varied  of  ways. 
They  are,  however,  by  recent  statutes,  made 
receivable  to  authenticate  almost  every  kind 
of  instrument;  and  to  consider  them  less  than 
prima  facie  evidence  per  se  would  render 
them  literally  useless."  In  Paper  Co.  v. 
©'Dougherty,  81  N.  Y.  474,  483,  It  was  de- 
clared tiiat  "the  statute  makes  a  deed  duly 
acknowledged  or  proved  and  certified  by  any 
officer  authorized  to  take  the  acknowledgment 
of  deeds,  evidence,  without  further  proof  of 
execution."  To  the  same  effect  are  Sudlow  v. 
Warshhig,  108  N.  Y.  520,  522,  15  N.  E.  532, 
and  M<Hrris  v.  Keyes,  1  HiU,  540,  542.  See, 
also,  as  bearing  upon  the  subject,  more  or 
less  dlrecUy,  Clark  v.  Clark,  4T  K.  Y.  664; 
Holbrook  v.  Zinc  Co.,  57  N.  Y.  616.  624:  Ir- 
ving V.  CampbeU,  121  N.  T.  353,  359,  24  K.  E. 
82L 

The  mle  governing  the  acticoi  of  trial  courts, 
as  well  as  appellate  courts,  with  power  to  re- 
view the  facts,  seenis  to  be  uniform  in  all  the 
states  to  the  extent  of  requiring  that  a  cer- 
tificate of  acknowledgment  should  not  be 
overthrown  upon  evidence  of  a  doubtful  char- 
acter, such  as  the  unsupported  testimony  of 
interested  yritnesses,  nor  upon  a  bare  prepon- 
derance of  evidence,  but  only  on  proof  so 
clear  and  convincing  as  to  amonnt  to  a  moral 
certainty.  Young  v.  Duvall,  100  U."  8.  573,  3 
8up.  Ct.  414;  Lickman  v.  Harding,  65  IlL  505; 
Pringle  v.  Dunn,  37  Wis.  449;  Shields  v.  Neth- 
erland,  5  Lea,  193;  Grotenkemper  v.  Carver,  9 
Lea,  2S0;  Rlecke  v.  WestenhofT,  10  Mo.  App. 
858;  Williams  V.  Robson,  6  Ohio  St.  510;  John- 
son V.  Van  Velsor,  43  Mich.  208,  5  N.  W.  265; 
PhiUlps  V,  Bishop,  35  Neb.  487,  53  N.  W.  375; 
lAnders  v.  Bolton,  26  Cal.  406;  Waltee  7. 
Weaver,  57  Tex.  560.  In  some  Jurisdictions  it 
is  held  to  be  conclusive  in  the  absence  of  fraud 
or  duress,  in  others  aI)solutely  conclusive,  as 
I  Judicial  act,  and  in  others  still  as  prima  facie 
evidence.  Insurance  Co.  v.  Marshall,  32  N. 
3.  Eq.  103,  and  notes  on  pages  104r-lll;  2 
Phil.  Ev.  (Cow.  &  H.  Notes)  494. 

The  following  expressions  of  learned  Judges 
Indicate  the  nature  of  the  proof  required  to 
impeach  a  certificate  of  acknowledgment.  It 
must  be  of  a  "dear,  complete,  and  satisfac- 
tory character"  (Young  v.  Duvall,  109  D.  S. 
673,  577,  3  Sup.  Ct  414);  "clear,  cogent,  and 
convincing"  (Pierce  v.  Feagans,  39  Fed.  587, 
692);  "clear,  convincing,  and  conclusive, 
reaching  a  high  degree  of  certainty,  leaving 
upon  the  mind  no  fair,  Just  doubts"  (Smith  v. 
McGulre,  67  Ala.  34,  39);  "so  full  and  saUs- 
factory  as  to  convince  the  mind  that  the  cer- 
tificate is  false  or  forged"  (Griffin  Case,  125 
111.  431.  438,  17  N.  E.  782);  "It  should,  by  its 
completenes,s  and  reliable  character,  fully  and 
clearly  satisfy  the  court  that  the  certificate 
ts  untrue  and  fraudulent"  (Marston  v.  Brlt- 
tenham,  76  111.  611);  "clear  and  conclusive, 
excluding  every  reasonable  doubt"  (Straucb 
t.  Hathaway.  101  UL  U,);   "so  clear,  strong. 


and  convincing  as  to  jwesent  no  loopfaple  of 
escape  from  its  power"  (Dock  Co.  v.  Russell, 
68  III.  426,  438);  the  certificate  "makes  a  pri- 
ma facie  case;  that  is  the  least  that  can  be 
claimed  for  it"  (Borland  v.  Walrath,  33  Iowa, 
130);  It  "is,  of  itself,  entitled  to  more  weight 
than  the  testimony  by  which  it  is  attacked," 
which  was  that  of  the  two  mortgagors 
(Bearss  v.  Ford,  106  IlL  26,  27);  it  "ought  to 
be  regarded  as  of  as  high  a  grade  of  evidence 
as  testimony  given,  under  oath"  (Warrick  v. 
H;u11,  102  111.  280,  283);  "whenever  the  fact 
is  fairly  debatable,  the  presumption  of  law 
must  prevail"  (Hughes  v.  C(tenuui,  10  Bush, 
246);  it  "is  entitled  to  great  and  controlling 
weight  until  overcome  by  clear  and  satisfac- 
tory proof  (Blackman  v.  Hawks,  89  111.  512, 
514);  "pQ  matter  what  the  magistrate  may 
have  sworn  to  on  the  trial,  the  plaintiffs  were 
entitled  to  have  his  official  certificate  go  to 
the  Jury"  (Heeter  v.  Glasgow,  79  Pa.  St.  79, 
80);  "the  mere  evidence  of  the  party  purport- 
'  Ing  to  have  made  the  acknowledgment  cannot 
overcome  the  officer's  certificate,  nor  will  It 
be  with  slight  corroboration"  (Russell  v.  The- 
ological Union,  73  111.  337,  341).  In  Tbomaa 
on  Mortgages  it  Is  said  that,  ''as  to  the  state- 
ments of  fact  contained  in  a  certificate'  of 
acknowledgment  which  la  regular  In  form,— 
such,  for  instance,  as  the  fact  that  the  grantor 
appeared  and  acknowledged  the  execution  of 
the  instrument, — they  can  only  be  Impeached 
for  fraud."  1  Thorn.  Mortg.  i  600.  Mr. 
Wharton  says  that  "the  true  view  Is  that  the 
certificate  of  acknowledgment  is  prima  fade 
proof  of  the  facts  it  contains,  if  within  the 
officer's  range,  but  is  open  to  rebuttal  between 
the  parties  by  proof  of  gross,  concurrent  mis- 
take or  fraud."  Whart  Ev.  i  1052.  Mr. 
Devlin,  in  his  work  on  Deeds,  says  that: 
"The  certificate,  standing  by  itself,  without 
other  proof.  Is  prima  facie  evidence  of  all  that 
it  rightfully  contains.  While  not  conclusivev 
It  is  entitled  to  the  utmost  consideration. 
•  •  •  We  regard  it  as  sufficient  proof  if, 
after  weighing  all  the  probabilities,  the  evi- 
dence shall  clearly  and  strongly  preponderate 
in  favor  of  the  party  attacking  the  acknowl- 
edgment. If,  however,  the  probabilities  bal- 
ance each  other,  the  soundest  principles  of 
public  policy  and  respect  for  the  security  of 
land  titles  demand  that  the  certificate  of  ac- 
knowledgment should  not  be  set  aside."  DevL 
Deeds,  p.  540,  i  534. 

It  Is  settled  in  this  state  that  the  act  of 
taking  and  certifying  an  acknowledgment  la 
not  Judicial,  but  ministerial,  in  character; 
and  this  accords  with  the  rule  in  most  of  the 
states.  Lynch  v.  Livingston,  6  N.  Y.  422;  1 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  487.  WhUe 
our  statute  makes  the  certificate  evidence^ 
it  does  not  define  Its  force,  as  such,  except  by 
providing  that  it  shall  not  be  conclusive. 
The  learned  counsel  for  the  appellants  con- 
tends that  it  establishes  a  mere  presumption 
"that  cannot  contradict  facts  or  overcome 
facts  proved";  but  this  might  set  a  vast 
amount  of  property  adrift,  for  the  title  te 
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^▼eiy  parcel  of  land  in  the  state  may  rest 
wboUy  upon  a  certificate  of  acknowledgment. 
To  hold  that  It  merely  shifts  the  burden  of 
proof  would  be  a  narrow  and  unsafe  rule,  and 
would  overlook  the  nature  of  the  act  required 
of  the  certifying  o£Bcer.  To  insure  authen- 
ticity, so  that  a  conveyance  may  be  safely 
recorded,  or  read  in  evidence  without  direct 
proof,  the  law  provides  that  certain  officers 
may  certify  to  certain  facts  relating  to  the 
execution  of  the  instrument.  Those  facts 
tend  to  show  that  the  conveyance  was  ex- 
ecuted at  the  time,  place,  and  by  the  person 
named.  1  Rev.  St.  p.  758,  §§  9,  15.  It  is  the 
duty  of  the  officer  making  the  certificate  to 
ascertnin,  under  the  responsibility  of  h'.s  oath 
of  office,  the  truth  of  the  matters  in  relation 
to  which  he  certifies,  and  the  legal  presump- 
tion is  that  he  does  his  duty.  Throop,  Pub. 
Off.  i  558.  If  he  willfully  certifies  falsely, 
he  Is  guilty  of  a  felony.  Pen,  Code,  {  510. 
This  shows  the  importance  that  the  law  at- 
taches to  his  act,  and  furnishes  a  safeguard 
to  society  for  the  proper  performance  of  his 
duties.  As  an  Instrument  "certified  in  the 
manner  prescrll>ed  by  law"  is  made  "evi- 
dence" by  statu  e,  "without  further  proof 
thereof,"  a  reasonable  construction  requires 
ctiat  the  statements  properly  appearing  in  the 
certificate  should  be  regarded  as  evidence  of 
the  facts  stated.  Including  the  personal  ap- 
pearance of  the  party,  the  recognition  of  the 
signature  as  his,  and  the  acknowledgment  of 
execution.  Adequate  force  to  the  word  "evi- 
dence," as  used  in  section  935,  Code  Civ. 
Proc.,  can  be  given  in  no  other  way.  "Evi- 
dence without  further  proof'  indicates  that 
the  facts  certlflfd  are  proof  per  se.  Thus  the 
words  of  the  certificate  become  evidence  of 
what  they  import,  and  acquire  probative 
force  by  command  of  the  statute.  The  offi- 
cer, by  a  solemn  official  act,  certifies  to  the 
acts  and  declarations  of  the  person  appear- 
ing before  him,  and  those  acts  and  declara- 
tions are  thereby  stamped  with  the  character 
of  evidence  tending  to  establish  whatever 
those  acts  and  declarations  would  establish 
if  proved  by  oral  testimony  in  a  court  of  Jus- 
tice. We  think  that,  as  Ijetween  the  parties, 
a  certificate  of  aclniowledgment,  when  read 
in  evidence,  makes  out  a  prima  facie  case  aa 
strong  as  if  the  facts  certified  had  been  duly 
sworn  to  in  open  court  by  a  witness  apparent- 
ly disinterested  and  worthy  of  l)elief.  The 
legal  presumption  of  the  proper  performance 
of  official  duty  by  a  public  officer  requires 
tliat  this  effect  should  be  given  it.  Down- 
ing V.  Rngar,  21  Wend.  178.  While  the  evi- 
dence Is  net  conclusive,  as  the  statute  pro- 
vides that  "it  may  be  rebutted  and  the  effect 
thereof  contested  by  a  party  aCTected  there- 
by," it  is  of  such  a  character  as,  standing 
atone,  to  aeoA  a  case  to  the  jury,  so  tliat  they 
may  decide  between  the  probative  force  of 
the  certificate  supported  by  the  presump- 
tion that  it  states  the  tiutb,  on  the  one  hand, 
and  the  evidence  produced  In  rebuttal,  wiiat- 
ever  it  may  be,  on  the  other.    We  are  thus 


led  to  the  conclusion  that  the  t&cxa  found  by 
the  referee  were  so  supported  by  evidence 
as  not  to  be  open  to  review  upon  appeal  to 
this  court. 

We  cannot,  however,  affirm  the  judgment, 
because  we  think  that  the  evidence  of  Thom- 
as McCarty  in  relation  to  certain  alleged  com- 
munications between  himself  and  his  wife 
was  imnroDerly  rejected  as  incompetent  un- 
der section  829  of  the  Code  of  Civil  Proce- 
dure.  The  evidence  so  excluded  tended  to 
^how  that  Mrs.  McCarty  had  not  authorized 
Uer  husband  to  sign  her  name  to  the  papers 
In  question,  and  that  she  did  not  Imow  he 
had  done  so.  The  referee  found  that  she  ex- 
ecuted and  delivered  the  bond  and  mortgage, 
and  refused  tu  find  tliat  she  did  not  authorize 
any  person  to  sign  them  for  her.  This  evi- 
dence tx>re  somewhat  upon  the  probabilities  of 
whether  she  acknowledged  the  papers  or  not, 
and  hence  the  defendants  had  the  right  to 
have  it  considered  by  the  trial  court,  pro- 
vided there  was  no  legal  objection  to  its 
admission.  The  question  is  whether  Thom- 
as McCarty  was,  within  the  meaning  of  the 
statute,  "a  party  or  person  interested  in  the 
event"  of  the  action,  or  whether  he  was  "ex- 
amined as  a  witness  In  his  own  behalf  or  in- 
terest, or  in  belialf  of  the  party  succeeding 
to  his  title  or  taterest."  Code  Civ.  Proc.  { 
829.  Since  section  399  of  the  Code  of  Pro- 
cedure was  clianged  into  section  829  of  the 
Code  of  Civil  Procedure,  the  fact  that  the 
witness  is  a  party  on  the  record  is  no  longer 
controlling.  Whitehead  v.  Smith,  81  N.  Y.  151. 
Since  tliat  change  was  made,  a  witness  whose 
interest  in  the  result  is  adverse  to  that  of 
the  i)arty  calling  him  does  not  testify  in  his 
own  behalf  or  interest.  Carpenter  v.  Soole, 
88  N.  Y.  251,  257.  An  interest  In  the  qnes- 
tion  Is  not  enough  to  disqualify,  as  that  is 
not  an  Interest  in  the  event  Unless  the  wit- 
ness will  gain  or  lose  by  the  event,  either  di- 
rectly, as  in  money,  or  indirectly,  l)ecauBe 
the  record  could  be  used  as  evidence  for  or 
against  him,  he  is  not  disqualified.  Blsen- 
lord  V.  Clum,  126  N.  Y.  652,  556,  27  N.  B. 
1025;  Van  Nuys  v.  Terhune,  3  Johns.  Cas. 
82;  Jackson  v.  Brooks,  8  Wend.  426,  431.  In 
the  case  last  cited,  it  was  held  that  a  tenant 
by  the  curtesy  is  a  comi)etent  witness  for  the 
plaintiff  in  an  action  of  ejectment  brought 
by  the  heir  at  law.  The  court  said:  "Vroo- 
man  was  introduced  as  a  witness,  but  was 
objected  to  on  the  ground  of  Interest,  having 
married  one  of  the  daughters  of  Hermanns 
Bradt,  and  his  children  by  her  being  some  of 
the  lessors  of  the  plaintiff.  He  was  entitled 
to  an  estate  for  life  in  the  property  of  his 
wife,  and  so  long  as  he  lives  his  children 
cannot  recover  the  property  in  an  action  of 
ejectm^it  They  have  no  right  of  posses- 
sion until  the  death  of  their  father.  If 
the  plaintlfl  recovers  in  this  salt,  the  ver- 
dict cannot  i>e  evidence  for  the  witness  in 
any  suit  which  he  may  bring.  His  in- 
terest Is,  therefore,  an  interest  in  the  ques- 
tion, and  not  In  the  event  of  the  suit    It 
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to  like  the  Intierest  of  a  widow  In  an  action 
for  her  linsband's  estate,  and  she  is  compe- 
tent. JacliBon  V.  Tan  Dusen,  5  Johns.  158; 
Jackson  v.  Bard,  4  Johns.  230.  He  was, 
therefore,  a  competent  witness."  It  is  diffi- 
cult to  see  how  McCarty's  signatnre  to  the 
mortgage  added  anything  to  its  effect,  as, 
since  the  acts  allowing  married  women  to 
sell  and  devise  their  lands,  a  husband's  right 
as  tenant  by  the  curtesy  initiate,  as  to  lands 
acquired  since  the  passage  of  those  acts, 
(Consists  simply  of  a  status,  which  is  never  a 
vested  right,  and  is  not  separately  alienable 
during  coverture,  but  may  be  modified  or  an- 
nulled at  any  time  before  it  becomes  consum- 
mate by  the  death  of  the  wife.  Thurber  ▼. 
Townsend,  22  N.  Y.  517;  Staples  v.  Brown,  13 
Allen,  64;  Williams  v.  Baker,  71  Pa.  St  476; 
1  Kerr,  Real  Prop.  §§  780,  831;  Ger.  Real  Es- 
tate (4th  Ed.)  79, 159.  While  merely  Initiate,  it 
is  not  an  estate,  but  a  simple  possibility  or  ex- 
pectancy, like  that  of  an  heir  apparent.  Ei- 
ther may  be  destroyed  at  will  by  the  owner 
of  the  tee.  As  it  is  not  coupled  with  any  in- 
t&KSt  in  the  property,  it  cannot  be  made  the 
subject  of  a  mortgage  or  transfer.  "It  is 
common  learning  in  the  law  that  a  man  can- 
not grant  or  charge  that  which  he  hath  not." 
Perk.  Conv.  tit  "Grant,"  |  65.  Like  "the 
next  cast  of  a  fisherman's  net"  it  involves 
a  possibility,  but  no  actual  or  potential  in- 
terest 1  Thorn.  Mortg.  §  136.  While  equi- 
ty may  enforce  a  contract  expressly  intended 
by  the  parties  to  apply  to  after-acquired 
property,  that  principle  does  not  apply  to  a 
husband  who  simpiy  unites  with  his  wife, 
the  owner  of  the  fee,  in  a  deed  or  mortgage. 
We  think,  therefore,  that  Mr.  McCarty  was 
not  disqualified  as  a  witness  because  he  was 
tenant  by  the  curtesy. 

His  pecuniary  interest  as  co-obligee  on  the 
bond  was  adverse  to  that  of  the  parties  call- 
ing him,  as  tliat  interest  would  have  been 
promoted  by  making  his  wife  and  her  prop- 
erty liable,  so  that  the  entire  burden  would 
not  fall  upon  him.  For  the  same  reason  hia 
interest  as.  administrator  was  adverse  to  that 
of  his  children.  While  he  was  entitled  to 
one-third  of  the  net  assets,  he  was  liable 
for  the  entire  amount  of  the  bond,  so  that 
whatever  was  paid  from  the  property  of  his 
wife,  whether  real  or  personal,  lessened  by 
so  much  his  own  liability.  Although  a  par- 
ty to  the  action,  he  had  served  no  answer, 
either  personally  or  as  administrator,  and  he 
was,  therefore,  liable  to  liave  judgment  pass 
against  him  In  both  capacities  for  the  entire 
debt  Whatever  the  result  might  be  of  the 
issue  on  trial,  it  could  add  nothing  to  Iiia  re- 
sponsibility. The  tendency  of  the  evidence 
excluded  was  not  to  augment,  but  to  lessen, 
his  liability,  for  whatever  he  swore  off  of  his 
Wife  be  swore  on  to  himself.  He  was  not  a 
party  to  the  issue,  and  the  parties  calling 
him  did  not  derive  their  titie  to  the  property 
in  controversy  from  him,  but  by  direct  In- 
h^tance  from  his  wife.  His  pecuniary  in- 
terest, as    dlstingoisbed  from    Ills    interest 


ttirough  sympatliy  for  his  children,  wonid 
have  been  promoted  by  the  success  of  the 
plaintiff,  rather  than  by  Its  defeat  We 
think,  therefore,  that  he  was'  a  competent 
witness,  and  that  the  exclusion  of  liis  testi- 
mony calls  for  a  reversal  of  the  judgment 
and  a  new  trIaL  All  concur,  except  BART- 
LETT,  J.,  who  concurs  as  to  certificate  of 
acknowledgment  but  dissents  as  to  compe- 
tency of  McCarty's  evidence.  Judgment  re- 
versed. 


(149  N.  T.  86) 
TBRWILLIGBR  v.  ONTARIO,  C.  &  8. 

R.  00. 

(Conrt  of  Appeals  of  New  York.     April  7, 

1896.) 

PBINCIPAL     and     AOSNT  —  AUTHOBITT    ConFLB]> 

WITH  Interest — Revocation — Find- 
ings or  Referee. 

1.  Oral  anthority  to  sell  personal  property, 
if  given  as  security  tor  a  claim,  and  based  on  a 
coosideration  valid  within  the  law  appUcabie  to- 
executory  contracts,  is  irrevocable. 

2.  In  an  action  for  the  price  of  ties,  defend- 
ant claimed  that  plaintiS  had  previously  given 
to  one  W.  verbal  authority  to  sell  the  ties  to  de- 
fendant, and  apply  the  proceeds  on  a  claim  which 
W.  held  against  plaintiff,  and  that  plaintiff  there- 
after, at  W.'s  request  and  in  fullillment  of  the- 
letter's  oral  contract  with  defendant's  purchasing 
agent  for  the  sale  of  the  property,  delivered  the 
ties  to  defendant  The  referee  found  tliat  plain- 
tiff, after  the  alleged  agreement  with  W.,  had  a 
conversation  with  defendant's  enpineer,  followed 
by  a  delivery  of  the  ties  to  defendLr.t,  tiiat  in  the 
statement  sent  by  such  engineer  to  defendant's 
purchasing  agent,  plaintiff  was  named  as  ven- 
dor; and  that  the  agent  erased  plaintiff's  name, 
and  inserted  the  name  of  W.,  to  whom  the  price- 
was  paid.  Held,  that  the  authority  given  to  W. 
was  irrevocable.     26  N.  Y.  Supp.  2GS,  reversed. 

3.  It  is  unnecessary  that  authority  given  to- 
an  agent  to  be  irrevocable,  should  be  in  writing. 

Appeal  from  supreme  cotirt,  general  term,. 
Fourth  department 

Action  by  Lewis  W.  Terwilliger  against 
the  Ontario,  Carbondale  &  Scranton  Rail- 
road Company.  From  a  judgment  of  the 
general  term  (26  N.  Y.  Supp.  268)  affirming 
a  judgment  for  plaintiff,  entered  on  the  re- 
port of  a  referee,  defoidant  appeals.  Re- 
versed. 

The  action  was  brought  to  recover  the 
purchase  price  of  1,224  railroad  ties,  alleged 
In  the  complaint  to  have  been  sold  and  de- 
livered by  the  plaintiff  to  the  defendant  in. 
the  months  of  February  and  March,  1890, 
for  the  price  of  $602.65.  The  answer,  among 
other  things,  alleges  that  the  plaintiff,  for  a 
good  and  valuable  consideration,  authorized 
one  Marvin  D.  Wheeler  to  sell  the  ties  to- 
the  defendant  and  to  receive  the  pay  there- 
for for  his  own  use,  and  that  thereafter 
Wheeler  sold  the  ties  to  the  defendant,  and 
that  the  defendant  paid  him  therefor  in  full. 
The  Issues  were  referred  to  a  referee  for 
trial.  It  was  found  that  the  ties  were  cut 
by  the  plaintiff  in  the  winter  of  1888,  on  his 
land  in  Pennsylvania;  that  during  the  win- 
ter of  1889  and  the  spring  of  1890  he  drew 
the  ties  and  delivered  them  to  the  defendant 
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on  the  line  of  Its  road;  that  the  defendant 
received  and  used  them;  and  that  In  Jtine, 
1890,  the  defendant  paid  Wheeler  for  the 
ties  the  full  purchase  price.  There  was  no 
substantial  controversy  as  to  the  facts 
above  stated,  but  the  right  of  Wheeler  to 
sell  the  ties  and  to  receive  the  pay  therefor 
was  sharply  litigated  on  the  trial.  The 
plaintiff  denied  that  he  ever  gave  Wheeler 
any  authority  to  sell  the  ties,  and  claimed 
that  they  were  delivered  by  him  to  the  de- 
fendant under  a  contract  of  sale  made  by 
him  as  owner  with  the  defendant,  and  that 
the  payment  to  Wheeler  was  unauthorized, 
and  constituted  no  defense  to  the  action. 
On  the  other  hand,  the  defendant  called  as 
wttnesses  Wheeler  and  other  persons,  who 
gave  evidence  tending  to  show  that  in  the 
summer  of  1889  the  plaintiff  verbally  au- 
thorized Wheeler  to  sell  the  ties  to  the  de- 
fendant; that  in  the  fall  of  that  year  Wheel- 
er entered  Into  an  oral  contract  with  the 
purchasing  agent  of  the  defendant  to  sell 
the  ties  to  the  company  for  a  price  agreed; 
that  pursuant  to  Wheeler's  request  the 
plaintiff  delivered  the  ties  to  the  defendant 
in  fulfillment  of  Wheeler's  contract  with  the 
company.  The  referee  did  not  In  terms  find 
that  the  plaintiff  entered  Into  any  contract 
to  sell  the  ties  to  the  defendant  But  he 
found  that  the  plaintiff  was  the  owner  of 
the  ties;  that  In  October,  1889,  he  had  a 
conversation  with  the  chief  engineer  of  the 
defendant  In  the  construction  of  its  road, 
In  which  the  engineer  Informed  him  that  the 
defendant  would  take  the  said  ties;  that, 
relying  upon  this  statement,  the  plaintiff  de- 
livered the  ties  nx>on  the  line  of  the  defend- 
ant's road;  that  they  were  afterwards  in- 
spected by  one  of  the  engineers  of  the  com- 
pany, and  returned  by  him  to  the  company 
April  1,  1890,  as  the  ties  of  the  plaintiff; 
that  subsequently  the  company  took  and 
used  the  ties;  that  they  were  of  a  specified 
value;  and  that  the  defendant  bad  not  paid 
the  plaintiff  for  the  ties,  or  any  part  thereof. 
The  referee  refused  to  pass  upon  a  question 
much  litigated  on  the  trial,  namely,  wheth- 
er a  verbal  agreement  had  been  made  be- 
tween Wheeler  and  the  plaintiff  In  the  sum- 
mer of  1889,  by  which  Wheeler  was  author- 
ized to  seU  the  ties,  and  apply  the  proceeds 
in  payment  for  certain  timber  and  ties  cot 
by  the  plaintiff  on  Wheeler's  land.  The 
referee  placed  his  refusal  to  pass  upon  this 
question  on  the  ground  that  if  such  agree- 
ment was  made  It  was  revoked  by  the  plain- 
tiff before  the  authority  was  exercised,  the 
referee  stating  "that  the  acts  of  the  plaintiff 
and  the  return  of  the  ties  as  plaintlfTs  to 
the  defendant  by  Its  engineer,  as  set  forth 
in  the  finding  of  fact  herein,  done  subse- 
quent to  the  making  of  the  alleged  agree- 
ment, was  a  repudiati<m  and  revocation 
thereof,  and  that  the  acts  of  the  plaintiff 
as  so  found  were  sufficient  notice  to  the  de- 
fendant of  such  revocation.'*  The  defend- 
ant excepted  to  the  refusal  of  the  referee  to 
T.48N.B.no.6 — 28 


pass  upon  this  question  of  fact.  A  proper 
understanding  of  the  question  of  law  pre- 
sented by  the  exception  requires  a  brief  ref- 
erence to  the  evidence  on  behalf  of  the 
defendant  In  respect  to  the  alleged  authority 
to  Wheeler.  It  appeared  from  the  evidence 
that  in  the  year  1888  Wheeler  and  the  plain- 
tiff owned  adjoining  farms;  that  In  that 
year  the  plaintiff,  while  engaged  in  lumber- 
ing, had,  as  was  assumed,  by  mistake,  cut 
a  considerable  amount  of  pine  and  other 
lumber  on  Wheeler's  land,  which  the  plain- 
tiff had  placed  In  rafts,  together  with  lum- 
ber cut  on  his  own  land,  which  were  In  the 
river  In  or  near  Bordentown.  Subsequentiy 
the  fact  of  the  cutting  on  his  land  came  to 
Wherfer's  knowledge.  Negotiations  were 
then  commenced  between  the  parties  for  an 
adjustment.  Wheeler  stated  that  he  would 
be  satisfied  to  receive  the  value  of  the  "tim- 
ber share,"  which,  according  to  the  defend- 
ant's evidence,  would  be  about  $1,300.  By 
arrangement,  the  plaintiff  authorized  Wheel- 
er to  sell  two  of  the  rafts  to  apply  on  this 
claim.  The  rafts  were  sold,  and  the  pro- 
ceeds were  applied,  leaving  unpaid,  after 
such  application  on  the  "timber  share,"  five 
or  six  hundred  dollars.  Wheeler  then  re- 
quested the  plaintiff  to  pay  him  the  balance 
due  him  out  of  the  proceeds  of  another  part 
of  the  timber  which  the  plaintiff  had  sold  to 
one  Cockroad.  The  plaintiff  said  he  needed 
to  use  the  money  coming  from  that  sale,  and 
wanted  Wheeler  to  take  his  pay  out  of  the 
ties  In  question,  lying  on  the  plaintiff's  land. 
It  was  then  agreed  between  them,  In  sub- 
stance (according  to  the  testimony  of  Wheel- 
er), that  Wheeler  might  sell  the  ties  to  the 
defendant  for  Brie  prices,  and  take  the  pro- 
ceeds to  apply  on  the  "timber  share." 
Wheeler  thereupon  entered  Into  a  verbal 
contract  to  sell  the  ties  to  the  defendant,  of 
which  sale  the  plaintiff  was  advised  by 
Wheeler,  and  he  assented  thereto.  In  the 
fall  Wheeler  requested  the  plaintiff  to  de- 
liver the  ties  on  the  defendant's  road,  and 
they  were  drawn  there  by  the  plaintiff,  and 
subsequently  taken  and  used  by  the  de- 
fendant, and  the  company  paid  Wheeler,  as 
before  stated.  The  referee  places  the  find- 
ing of  a  revocation  of  the  authority  given  to 
Wheeler  (which  authority,  for  the  present 
purpose,  must  be  assumed)  on  his  finding 
that  the  plaintiff,  before  the  delivery  of  the 
ties,  had  a  conversation  with  the  defend- 
ant's engineer,  which  was  followed  by  a 
delivery  of  the  ties  by  him  to  the  defendant; 
and  that,  in  the  bill  of  the  ties  sent  by  the 
engineer  to' the  purchasing  agent  of  the  de- 
fendant, they  were  returned  as  the  plaintlfTs, 
and  he  was  named  as  the  vendor.  The  pur- 
chasing agent  changed  the  bill  by  Inserting 
the  name  of  Wheder  as  vendor,  and  the 
voucher  was  made  out  In  Wheeler's  name, 
and  he  subsequentiy  received  payment.  It 
is  not  claimed  that  any  notice  of  revocation 
was  given  by  the  plaintiff  to  Wheeler. 
Wheeler  sold  the  ties  in  his  own  name  wlth- 
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ont  (BO  far  As  appears)  disclosing  his  agency 
to  the  defendant 

Isaac  H.  Maynard,  for  appellant.  Arthur 
More,  for  respondent. 

ANDREWS,  G.  3.  (after  stating  the  facts). 
The  principal  question  on  this  appeal  arises 
on  the  exception  by  the  defendant  to  the  re- 
fusal of  the  referee  to  make  any  finding  up- 
on the  question  whether  the  plaintiff,  In  the 
sununer  of  1889,  authorized  Wheeler  to  sell 
the  ties  to  the  defendant,  and  apply  the 
proceeds  of  the  sale  In  payment  for  the  tim- 
ber vrhich  had  been  cut  by  the  plaintiff, 
withou;.  authority,  from  Wheeler's  lands. 
The  evidence  upon  this  question  was  con- 
flictbig.  The  defense  rested  substantially 
upon  the  assertion  that  such  authority  was 
given;  that  It  was  executed  by  a  sale  and 
delivery  o*  the  ties  thereunder  by  Wheeler 
to  the  defendant;  and  that,  the  defendant 
having  subsequently  paid  Wheeler  therefor, 
the  debt  was  discharged.  The  refusal  of  the 
referee  to  pass  upon  the  question  of  Wheel- 
er's original  authority  was  put  upon  the 
ground  that,  assuming  it  to  have  been  given, 
it  was  subsequently  revoked  by  the  act  of 
the  plaintiff  in  himself  selling  and  delivering 
the  ties  to  the  defendant  It  became,  there- 
fore, as  the  referee  held,  an  Immaterial  is- 
sue, which,  if  found  In  favor  of  the  defend- 
ant would  not  affect  the  result  since,  by  the 
general  rule,  an  authority  once  given,  4f  re- 
voked before  execution,  except  where  an  ele- 
ment of  estoppel  intervenes.  Is  the  same  as 
to  third  persons  at  though  it  had  never  exist- 
ed. The  primary  question  presented  by  this 
ruling  of  the  referee  Involves  an  Inquiry  in- 
to the  nature  of  the  authority  given  by  the 
plaintiff  to  Wheeler.  It  is  to  be  conceded, 
for  the  purpose  of  this  appeal,  that  Wheeler 
possessed  the  authority  which  the  evidence 
on  the  part  of  the  defendant  tended  to  estab- 
lish, and  that  It  was  conferred  for  the  pur- 
poses which,  by  direct  evidence  or  by  fair 
Inference,  can  be  collected  from  the  evidence 
most  favorable  to  the  defendant  If  the 
authority  conferred  on  Wheeler  was  a  mere 
naked  authority,  by  which  we  understand 
an  authority  in  the  execution  of  which  the 
agent  has  no  other  Interest  than  that  which 
springs  from  his  employment  as  agent  and 
his  right  to  earn  his  compensation,  then,  ac- 
cording to  the  general  rule,  it  was,  while 
executory,  revocable  at  any  time,  at  the 
pleasure  of  the  plaintiff.  In  case  of  a  naked 
power,  the  authority  of  the  agent  derivative, 
and  not  original,  ceases  when  the  principal, 
for  whatever  reason,  withdraws  the  delega- 
tion, and  terminates  the  agency.  There  is  a 
qualification  of  the  rule  where  the  agent  has 
entered  upon  the  execution  of  the  authority 
before  revocation,  and  has  so  bound  himself 
that  a  retraction  of  the  authority  would  sub- 
ject him  to  liability.  In  such  cases  the  prin- 
cipal cannot  revoke  the  authority  as  to  the 
part  of  the  transaction  remaining  unexecut- 


ed, at  least  not  without  indemnU^ing  the 
agent  Oelpeke  v.  QuenteU,  74  N.  Y.  599; 
Hodgson  V.  Anderson,  3  Bam.  &  C.  842; 
Blasco  V.  Fletcher,  14  C.  B.  (N.  S.)  147;  Cfood- 
wln  V.  Bowdoln,  54  Me.  424. 

But  an  authority  may  be  irrevocable  by 
reasmi  of  its  purpose  and  the  circumstances 
attending  Its  creation.  The  cases  of  an  au- 
thority coupled  with  an  Interest  are  of  this 
character.  What  constitutes  an  authority 
coupled  with  an  Interest  was  considered  in 
one  of  the  masterly  Judgments  of  Chief  Jus- 
tice Marshall,  in  Hunt  v.  Ronsmanier,  8 
Wheat  174.  In  that  case  the  owner  of  an  in- 
terest in  a  certain  vessel,  then  at  sea,  to  se- 
cure a  loan  of  money,  executed  to  the  lender 
contemporaneously  with  the  loan  a  power  of 
attorney  authorizing  him  to  sdl  the  borrow- 
er's Interest  in  the  vessel,  which  powM,  by 
its  terms,  was  to  become  void  on  payment  of 
the  loan.  The  borrower  died  before  paymmt 
and  the  question  was  presented  whether  his 
death  operated  to  revoke  the  power.  It  was 
decided  that  the  iK>wer  was  revoked  by  the 
death  of  the  grantor.  The  general  doctrine 
that  a  power  must  be  exercised  in  the  name 
of  the  principal,  and  does  not  survive  his 
death,  was  hdd  to  be  applicable  But  the 
court,  in  the  decision  of  the  question,  pro- 
ceeded to  consider  the  exception  to  the  rule 
in  cases  where  the  power  was  coupled  with 
an  interest  and  to  define  the  meaning  of  that 
phrase.  In  a  luminous  statement  the  chief 
Justice  confined  the  scope  of  the  exception  to 
cases  where,  together  with  the  power,  there 
was  vested  in  the  donee  an  estate,  right  or 
interest  in  the  subject  of  the  power,  as  dis- 
tinguished from  an  Interest  In  the  proceeds  of 
the  power  when  exercised.  In  the  farmer 
case  he  declared  that  the  power  would  not 
be  extinguished  by  the  death  of  the  creator  ot 
the  power,  because  it  attached  to  the  estate 
of  the  donee  In  the  subject  of  the  power,  and 
was  capable  of  execution  in  his  own  name 
after  the  death  of  the  principal,  unlike  cases 
where  the  power  was  unconnected  with  any 
Interest  In  the  thing  Itself,  and  the  only  in- 
terest was  in  the  execution  of  the  power.  The 
distinction  between  the  cases  of  a  power  glv- 
Mi  for  the  purpose  of  security  and  a  power 
given  for  the  same  purpose,  but  supplement- 
ed by  a  transfer  of  an  interest  seems  tech- 
nical; but  in  the  latter  case  it  at  least  pre- 
serves the  substance  and  effectuates  the  in- 
tent while  it  obviates  in  the  particular  case 
the  general  doctrine  that  a  power  is  deter- 
mined by  the  death  of  the  creator  of  the  pow- 
er. In  Watson  v.  King,  4  Camp.  272,  Lord 
Ellenborough,  in  a  caso  very  similar  to  that 
of  Hunt  V.  Rousmanler,  also  held  that  a  pow- 
er of  attorney  to  a  creditor  to  sell  a  vessel 
was  revoked  by  the  death  of  the  principal, 
and  upon  the  same  ground,  namely,  that  it 
could  not  thereafter  be  executed  in  his  name. 
The  same  point  was  ruled  in  equity  In  Lepard 
V.  Vernon,  2  Yes.  &  B.  51,  where  it  was  hdd 
that  a  power  given  to  a  creditor  to  receive 
a  debt  expressly  for  the  purpose  of  Uquidat- 
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log  tkQ  claim,  onaccompanled,  howereE,  by 
any  aaslgnment  of  tbe  debt,  was  revoked  by 
the  death  of  tbe  principal  Knapp  ▼.  Alvord, 
10  Paige,  205,  Is  an  Illustration  of  a  power 
coupled  wltb  an  Interest  There  a  power  of 
attorney  to  sell  a  stock  of  goods  and  apply 
the  proceeds  upon  liabilities  Incurred  and  to 
be  Incurred  by  the  donee  of  the  power  was 
given,  accompanied  by  the  possession  of  tbe 
goods,  and  It  was  held  that  it  was  not  ro- 
Toked  by  the  death  of  tbe  principal,  because 
it  was  a  power  coupled  with  an  interest.  The 
fact  tliat  the  possession  of  the  goods  accom- 
panied the  power  was  the  controlling  point 
in  the  decision.  Testamentary  powers,  from 
their  nature,  necessarily  survive  the  death  of 
the  testator.  They  usually  accompany  some 
estate  given  by  the  will  to  the  donee  of  the 
power,  or  are  regarded  as  trusts,  which,  If 
accepted,  the  donee  Is  In  conscience  bound  to 
execute.  See  Franklin  v.  Osgood,  14  Johns. 
526.  There  are  other  familiar  cases  of  irrev- 
ocable powers,  because  coupled  with  an  in- 
terest, such  a«  powers  of  sale  accompanying 
mortgages,  or  powers  to  do  other  acts  aifect- 
ing  real  or  personal  property,  to  make  effec- 
tual an  Interest  or  right  in  the  subject  of  the 
power  vested  in  tbe  donee,  and  to  which  the 
power  is  auxiliary.  Powers  of  this  character 
are  neither  revocable  by  the  grantor  of  tbe 
.power,  nor  are  they  revoked  by  his  death. 
Bergen  v.  Bennett,  1  Calnes,  Cas.  1.  Chief 
Justice  Marshall's  definitloa  of  a  power  coup- 
led with  an  interest  has  been  generally  ac- 
cepted in  this  country,  but  in  some  cases  his 
classification  has  not  been  accurately  observ- 
ed. See  Hutchlns  v.  Hebbard,  34  N.  Y.  21. 
Indeed,  the  English  courts  gave  8  wider 
meaning  to  the  phrase  than  in  the  close  def- 
inition of  Chief  Justice  Marshall.  In  Watson 
V.  King,  supra.  Lord  Ellenborough  speaks  of 
the  power  in  that  case  as  a  power  coupled 
with  an  interest,  and  in  Smart  v.  Sandars,  5 
0.  B.  895,  WUde,  O.  J.,  refesring  to  the  au- 
thorities, said:  "The  result  seems  to  be  that, 
where  an  agreement  is  entered  Into  on  a  suf- 
ficient consideration,  wtiereby  an  authority  is 
given  for  the  purpose  of  securing  some  bene- 
fit to  the  donee  of  the  authority,  such  an  au- 
thority is  irrevocable.  This  is  what  Is  usual- 
ly meant  by  an  authority  coupled  with  an  in- 
terest" The  distinction  between  tbe  English 
and  American  cases  is  rather  in  words  than 
snbstance.  Upon  the  same  facts  the  deci- 
sions In  both  judicatures  are  the  same.  Both 
in  Hunt  V.  Rousmanier  and  Watson  v.  King 
the  death  of  the  princ<ptd  was  held  to  revoke 
the  power,  although  in  one  case  it  was  re- 
garded as  a  power  coupled  with  an  interest 
and  In  the  other  that  it  was  not 

But  there  are  classes  of  powers  which  are 
irrevocable  by  the  act  of  the  principal,  al- 
though they  do  not  come  within  Chief  Jus- 
tice Marshall's  definition  of  powers  coupled 
with  an  Interest  This  is  clearly  recognized 
by  that  eminent  judge  In  tbe  case  to  which 
reference  has  been  made.  After  stating  the 
general  rule  that  a  power  may  at  any  time 


be  revoked  by  the  party  conferring  it,  be 
says:  "Bat  this  general  rule,  which  results 
frtHQ  tbe  nature  of  the  act,  has  sustained 
some  modification.  Where  a  letter  of  at- 
torney forms  part  of  a  contract,  and  Is  se- 
curity for  money,  or  for  the  performance  of 
any  act  which  is  deemed  valuable.  It  is  gen- 
erally made  Irrevocable  in  terms,  or,  if  not 
so,  is  deemed  irrevocable  in  law;"  and  be 
proceeds  to  state  that  the  power  to  sell  the 
vessel  by  Rousmanier  in  that  case  could  not 
have  been  revoked  by  him  during  his  life, 
but,  not  being  a  power  coupled  with  an  in- 
terest, it  was  revoked  by  his  death.  Kent 
uses  similar  language.  He  says  (2  KeiU, 
Oonun.  644):  "But  where  it  [power  of  at- 
torney] constitutes  part  of  a  security  for 
money,  or  is  necessary  to  give  effect  to  such 
security,  or  where  It  Is  given  for  a  valuable 
consideration.  It  is  not  revocable  by  the  par- 
ty himself,  though  it  is  necessarily  revoked 
by  his  death."  And  Story,  in  his  work  on 
Bailment  (section  209),  says:  "But  if  it  is 
given  as  part  of  a  security,  as  if  a  letter  of 
attorney  is  given  to  collect  a  debt  as  a  se- 
curity for  money  advanced.  It  is  irrevocable 
by  the  party."  This  doctrine  has  support  in 
adjudged  cases.  Hunt  v.  Rousmanier,  su- 
pra; Walsh  V.  Whitcomb,  2  Esp.  666;  Gaus- 
sen  V.  Morton,  10  Barn.  &  C.  731;  Hutchlns 
y.  Hebbard,  supra;  Wilde,  C.  J.,  Smart  v. 
Sandars,  supra;  Raymond  v.  Squire,  11 
Johns.  47. 

In  the  cases  referred  to,  the  authority  was 
conferred  by  formal  written  powers  of  attor- 
ney. But  unless  an  authority  given  is  for 
the  performance  of  some  act  which  by  stat- 
ute or  by  the  common  law  the  agent  can- 
not perform  in  the  name  of  his  principal  un- 
less thereunto  authorized  in  writing,  we  can 
perceive  no  legal  distinction  in  tbe  applica- 
tion of  the  doctrine  between  formal  written 
power  and  an  informal  oral  authority.  Un- 
der tbe  statute  of  frauds  an  authority  to  an 
agent  to  create  certain  estates  or  Interests 
in  land  must  be  in  writing,  but  he  may 
bind  bis  principal  by  a  contract  for  the  sale 
of  land,  although  his  authority  is  oral  mere- 
ly. 2  Kent,  Comm.  613.  The  validity  of  an 
oral  authority  for  the  sale  of  chattels  Is  un- 
doubted. If  the  authority  is  given  as  a  se- 
curity, and  based  upon  a  sufflcient  consid- 
eration, so  that,  if  it  had  been  in  writing, 
it  would  have  been  irrevocable,  there  is  no 
reason  in  law  why  the  oral  authority  should 
not  be  irrevocable  also.  An  oral  mortgage 
of  chattels  was  valid  at  common  law,  al- 
though tbe  mortgajfor  retained  possession; 
the  only  consequence  being  that  retention 
of  possession  was  a  badge  of  fraud.  Since 
the  statute  of  frauds,  a  mortgage  of  chattels, 
being  a  conditional  sale,  must  be  brought 
within  its  provisions,  and  statutes  requir- 
ing registration  make  chattel  mortgages  not 
filed  void  as  against  creditors  and  purchas. 
ers.  The  almost  uniform  practice,  therefore, 
is  that  chattel  mortgages  are  made  in  writ- 
ing, but  we  suppose  an  oral  mortgage  of 
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chattels  for  less  than  |50  would  now  be 
yalld  as  between  the  parties.  Bank  of 
Rochester  v.  Jones.  4  N.  Y.  497;  Ackley  v. 
Finch,  7  Cow.  290;  Jones,  Ghat  Mortg.  i  2. 
and  cases  cited.  There  are  restrictions  on 
the  power  of  contract  wh»e  parties  under- 
take to  give  by  contract  a  legal  effect  to 
transactiona  different  from  that  which  the 
law  attaches.  The  contract  of  pledge  may 
furnish  an  illustration.  It  is  at  least  very 
doubtful  whether,  under  our  law,  parties 
can  by  contract  dispense  with  delivery  of 
possession  as  the  Incident  to  the  creation  of 
a  valid  pledge  of  chattels.  It  would  be  an 
attempt  to  subvert  one  of  the  essential  char- 
acteristics of  the  contract  of  pledge  as  de- 
fined by  the  common  law.  But  where  no 
statute  is  in  the  way,  and  the  law  has  affix- 
ed no  restriction,  directly  or  by  Implication, 
parties  are  free  to  contract  as  they  choose, 
and  the  form  of  the  contract  Is  ImmateriaL 
Freedom  of  contract  is  the  prevailing  prin- 
ciple of  the  common  law,  and,  as  has  been 
stated,  unless  the  statute  has  Interposed,  or 
In  the  nature  of  the  subject  a  writing  is 
reaulBite,  oral  contracts  are  as  binding  upon 
the  parties  as  contracts  in  writing.  It  is 
obvious  that  a  written  power,  declaring  the 
authority  Intended  to  be  conferred,  is  a  pro- 
tection against  mistake  and  fraud.  But 
there  Is  no  statute,  nor  any  rule  of  the  com- 
mon law,  nor  any  consideration  of  public 
policy,  which  requires  that  an  authority,  to 
be  irrevocable,  must  be  in  writing.  In  Hutch- 
Ins  V.  Hebbard,  supra,  the  written  power 
authorized  the  attorney  to  collect  and  re- 
ceive certain  moneys  from  the  state.  It  was, 
on  its  face,  a  mere  naked  power,  revocable 
at  the  pleasure  of  the  principaL  But  It  was 
held  that  oral  proof  was  admissible  to  show 
that  It  was  Intended  as  a  security  for  in- 
dorsements made  by  the  person  to  whom 
the  power  was  given,  and  upon  the  proof  of 
this  fact  his  right  to  the  fund  was  estab- 
lished. 

The  oral  authority  given  by  the  plaintiff  to 
Wheeler  to  sell  the  ties  (which  must  here  be 
assumed),  if  It  were  a  naked  power,  was  not 
80  far  executed  at  the  time  of  the  alleged 
revocation  that  the  right  to  revoke  it  had 
been  lost  The  verbal  contract  which  before 
that  time  had  been  entered  Into  betweoi 
Wheeler  and  the  defendant  for  the  sale  of  the 
ties,  was  not  binding  upon  either  party.  The 
contract  was  for  the  sale  of  chattels  exceed- 
ing $50  In  value,  and,  while  the  terms  of  the 
sale  were  definitely  fixed,  there  was  neither 
writing,  delivery,  nor  part  payment,  so  as  to 
take  the  contract  out  of  the  statute.  The 
plaintiff  was  not  bound  to  complete  the  sale 
(Farmer  v.  Robinson,  2  Camp.  339,  note;  Reed 
V.  r'nttipTn,  40  Conn.  452),  and  as  between 
himself  and  Wheeler  he  could  revoke  the  au- 
thority of  the  latter  (If  a  mere  naked  power), 
since  the  contract  entered  into  by  the  agree- 


ment had  not  been  so  far  executed  as  to  sob- 
ject  him  to  any  liability.  If  the  authority  to 
Wheeler  was  irrevocable,  It  was  because  of 
the  nature,  consideration,  and  purpose  for 
which  the  agency  was  constituted.  Unless 
there  was  a  consideration  for  the  authority 
conferred  on  Wheder  to  sell  the  ties  and  ap- 
ply the  proceeds  on  his  claim,  It  Is  plain  that 
It  was  not  irrevocable.  Raleigh  v.  Atkinson, 
6  Mees.  Sc  W.  67%  Without  going  Into  par- 
ticulars, It  is  sufficient  to  say  that  the  evi- 
dence given  on  the  part  of  the  defendant 
would,  in  our  opinion,  justify  an  Inference 
that  Wheeler  accepted  the  arrangement  pro- 
posed by  the  plaintiff,  and  forbore  the  pur- 
suit of  his  lumber  or  its  proceeds,  In  reliance 
npon  the  authority  given  him  by  the  plaintiff 
to  s^  the  ties,  and  apply  the  proceeds  on  his 
claim. 

The  position  of  an  agent  holding  an  Irrev- 
ocable power  tor  the  sale  of  chattels,  not 
connected  with  possession  of  the  property  or 
any  interest  In  the  nature  of  a  title,  general 
or  special,  in  the  subject  of  the  power,  is 
peculiar.  The  power  usually  given  as  a  se- 
curity has  some  analogy  to  a  pledge  or  lien, 
although  distinct  from  either.  It  bears  a 
closer  resemblance  to  the  hypothecation  of 
the  Roman  law,  where^  by  force  of  the  con- 
tract, without  any  transfer  of  possession,  a 
right  attaches  to  the  property  in  the  person  to 
whom  the  hypothecation  is  made.  But  unlike 
the  case  of  an  hypothecation,  the  attorney, 
where  no  estate  or  possession  passes  with  the 
power,  has  only  a  contract  right.  The  fact 
that  possession  does  not  go  with  the  power 
subjects  the  holder  of  the  power  to  the  risk 
that  thb  pmrpose  of  the  power  may  be  frus- 
trated by  a  transfo:  by  the  owner  of  the  chat- 
tds  to  a  purchaser  in  good  faith  for  value 
without  notice.  It  will  be  for  the  court  or 
Jury  on  a  new  trial  to  determine,  upon  the 
facts  found,  whether  there  was  any  valid 
consideration  within  the  law  applicable  to  ex- 
ecutory contracts  to  uphold  the  authority.  If 
such  consideration  existed,  then  we  are  of 
the  opinion  that  the  authority  was  Irrevo- 
cable, and  that  the  payment  by  the  defend- 
ant to  Wheeler,  under  the  contract  made  with 
him,  was  binding  upon  the  plaintiff.  In  our 
opinion,  the  referee  erred  in  refusing  to  find 
upon  the  question  of  authority  in  Wheeler  to 
sell  the  ties  and  apply  the  proceeds  on  his 
claim.  If  no  such  authority  existed,  there  Is 
no  defense  to  the  action.  If  it  was  given, 
but  was  not  based  upon  any  consideration 
which  the  law  deems  sufficient  to  uphold  an 
executory  contract,  then  we  are  of  (pinion 
that  It  was  revocable,  and  that  It  was  a  ques- 
tion of  fact  upon  the  evidence  whether  there 
was  an  actual  revocation  before  the  defend- 
ant paid  Wheeler.  The  Judgment  should  be 
reversed,  and  a  new  trial  ordered.  All  con- 
cur, except  IdUkRTIN,  J.,  not  sitting.  Judg- 
ment reversed. 
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MORBISON  at  sL  T.  MOBBISON.     (M«. 
17,905.) 
(Snpreme  Coort  of  Indiana.     Mardi  27,  1886.) 

ASBBBD   CaBB — BUX  Or  EZOUTIOHS— Nbosssukt 

Cbbtivicatb. 

1.  like  eridenoe  as  contained  in  an  agreed 
ctatement  of  facts  cannot  be  reriewed  on  ap- 
peal nnless  it  is  incorporated  in  a  bill  of  ezcep- 
uons;  and  it  must  appear  that  said  bill  was  filed 
in  tlie  office  of  the  clerk  of  the  trial  court,  or  the 
transcript  thereof  mast  be  certified  to  be  a  copy 
«f  the  original  bill. 

2.  An  agreed  statement  of  facts  contained 
in  a  traiMcript  cannot  be  considered  as  a  bill  of 
exceptions  where  the  court's  statement,  recit- 
ing that  "defendants  tendered  this  thdr  bill  of 
exceptions,  and  prayed  that  the  same  might  be 
irigned,  sailed,  and  made  a  part  of  the  recotd  in 
this  case,  which  is  accordingly  done,"  is  fonnd 
at  the  condnaion  of  the  transcript  after  the 
derk's  certificate,  and  also  as  there  was  no  cap- 
tion to  said  agreed  statement  or  other  indica- 
tion to  show  uiat  it  was  intended  to  be  a  bill 
of  excqitiona. 

Appeal  from  drcnit  court,  Kosdusko  coon- 
tjr;   Edgar  Haymond,  Jadge. 

Appeal  by  Willlani  H.  Morrison  and  other* 
from  a  Judgment  In  an  action  between  ap- 
pellants and  WilL'am  T.  Morrison  to  quiet 
title     Affirmed 

John  D.  Wldaman,  for  appellanta.  Wm.  D, 
Frazer,  for  appellee. 

HACKNEY,  J.  The  record  in  this  case  re- 
cites certain  issues  between  the  parties;  that 
the  canse  was  "submitted  to  the  court  for 
hearing  and  trial  on  the  complaint,  cross  com- 
plaint, pleadings,  and  proofs  of  the  parties"; 
the  finding  of  the  court  in  favor  of  the  ap- 
pellee; and,  orer  the  motion  of  the  appel- 
lants for  a  new  trial,  decree  was  rendered  in 
favor  of  the  appellee,  quieting  the  tiUe  In 
him  to  a  certain  Island  in  Wauwaswe  Lake. 
As  a  part  of  the  decree,  the  appellants  were 
given  time  to  file  a  bile  of  exceptions;  but. 
It  is  not  shown  by  any  file  mark,  order-book 
oitry,  certificate  of  the  derk,  or  in  any  other 
manner  tliat  such  bill  was  ever  filed.  Fol- 
lowing the  entry  of  the  decree,  as  copied  Into 
the  record,  the  transcript  contains  the  orig- 
inal or  a  copy  of  wliat  purports  to  be  an 
agreement  between  the  parties  as  to  the 
facts,  with  certain  copies  of  tax-title  deeds 
and  receipts.  Next  following  is  a  certificate 
by  the  derk  that  "the  foregoing  is  a  full, 
true,  and  complete  transcript  of  all  the  papers 
and  entries  In  said  cause  as  the  same  appear 
of  record,"  etc  Immediatdy  following  the 
certificate  is  the  assignment  of  error  that  "the 
court  below  erred  in  overmling  plaintifTs 
motion  for  a  new  trial  In  said  cause."  Then 
follows  a  certificate  or  copy  of  a  certificate 
as  to  a  bill  of  exceptions,  redting  that  "the 
above  and  foregoing  contains  all  of  the  evi- 
dence so  Introdnced  and  filed  as  aforesaid," 
with  objections,  exceptions,  etc,  and  con- 
cludes aa  follows:  "And  on  the  3d  day  of 
September,  1894,  the  defendants  tendered 
this,  thdr  bill  of  exceptions,  and  prayed  that 
the  same  might  be  signed,  seated,  and  made 


a  part  of  the  record  In  this  cause,  which  Is 
accordingly  done,  this  3d  day  of  September, 
189i.    Edgar  Haymond,  Jndge." 

This  certificate,  whether  tlie  original  or  a 
copy,  is  manifestly  not  within  the  transcript 
as  certified  by  the  clerk.  If  It  ever  had  any 
connection  with  the  agreed  statement  of 
facts,  there  is  nothing  in  the  record  so  indi- 
cating. If  the  agreed  statement  of  facts  was 
ever,  embodied  in  a  bill  of  exceptions,  such 
agreement,  or  the  copy  thereof  in  the  tran- 
script. Is  not  preceded  by  a  caption  or  other 
Indication  to  that  effect,  or  showing  that  It 
was  80  intended.  This  is  not  an  agreed  case, 
as  authorized  by  section  662,  Rev.  St.  1894 
(section  553,  Rev.  St  1881).  Witz  v.  Dale, 
128  Ind.  120,  27  N.  B.  498;  Insurance  Co.  T. 
Harris,  108  Ind.  382,  9  N.  E.  289;  Robertson 
v.. Hoffman,  101  Ind.  474;  Pennsylvania  Co. 
T.  Niblack,  99  Ind.  149.  Upon  the  theory  that 
the  agreement  as  to  the  facts  was  to  be  sub- 
stituted for  the  evidence  in  the  case,  and  to 
be  employed  instead  of  Introdudng  in  the 
regular  way  the  oral  and  documentary  evi- 
dence, a  bill  of  ex-^ptionB  would  be  neces- 
sary to  presmt  any  question  arising  npon  the 
evidence.  See  cases  above  dted.  If  this 
were  not  the  theory  of  the  proceeding  em- 
ployed, the  motion  for  a  new  trial  and  the 
taking  of  time  for  the  bill  would  not  have 
been  necessary.  We  cannot  accept  the  rec- 
ord as  purporting  to  contain  a  bill  of  excep- 
tions; but,  if  the  material  Included  In  the 
transcript  could  be  deemed  to  bear  the  form 
of  a  bill  of  exceptions,  its  filing  in  the  Clerk's 
office,  or,  at  least,  the  certificate  of  the  clerfc 
that  It  was  a  copy  of  the  original  bill,  could 
not  be  dispensed  with.  Jemlson  v.  States 
and.  App.)  41  N.  B.  74. 

The  questions  suggested  by  the  motion  for 
a  new  trial  depend  upon  the  evidence;  and, 
since  the  evidence  Is  not  In  the  record,  no 
available  error  is  presented.  The  judgment 
of  the  drcolt  court  is  therefore  affirmed. 


04S  Ind.  xm 
TRON  et  aL  v.  TOHN.* 
(Snpreme  C!omt  of  Indiana.     March  31,  1896.) 

HOBTOAOBS  —  FORECLOSURB— PLEADJ  NO — ObHBBAI. 

IssoE— E  viDBSOB— App  k  ai. 

1.  Paragraphs  of  an  answer  to  which  a  de- 
murrer has  hevn  sustained  are  out  of  the  rec- 
ord for  all  porpoees,  nnless  brought  in  upon  as- 
signment of  error  on  appeal  to  question  tile  rul- 
ing of  the  court  on  the  demnrrer. 

2.  In  a  suit  to  foredose  a  pnrdiase-money 
mortgage,  evidence  of  a  difference  in  the  qnan- 
tity  of  land  sold  and  that  actually  conveyed  is  in- 
admissible, undei  a  general  denial,  to  reduce  the 
amount  of  recovery. 

3.  A  bill  of  exceptions,  to  merit  the  atten- 
tion of  the  court,  shonid  be  capable  of  discov- 
ery in  the  record  without  requiring  the  gather 
Ing  together  of  each  fra^ents  from  the  tran- 
script as  might  appear  suitable  to  sncb  bill,  and 
the  tearing  asunder  of  motions  for  a  new  trial 
or  other  connected  single  documents  or  entries. 

Appeal  from  circuit  court,  Marion  coimty; 
B.  A.  Brown,  Judge. 
Suit    by    Eliza    &    Yohn,    adminlstiatriz. 
t  RshMriBS  dsnlad. 
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against  Wmiam  Tron  and  others,  to  toKcioaa 
a  mortgage  on  lands.  From  a  judgment  In 
favor  of  plalntlfF,  defendants  appeal.  AfOrm- 
ed. 

James  M.  Cropsey  and  £.  Marshall,  for  ap- 
pellants.   J.  T.  Lecklider^  for  appdlee. 

HACKNBY,  G.  J.  The  appeUee,  as  admlur 
Istratrlx  of  the  estate  of  James  C.  Yohn,  sold 
to  the  appellant  Tron  certain  real  estate,  and 
took  from  him  and  his  wife  a  purchase-money 
mortgage.  To  foreclose  that  mortgage,  this 
suit  was  instituted.  The  appellants  answer- 
ed in  five  paragraphs,  the  first  of  which  was 
a  general  denial,  and  the  remaining  four 
sought  to  recoup  from  the  agreed  pnrchase 
price  a  sum  alleged  to  represent  the  differ- 
ence in  value  of  the  land  in  the  quantity  as 
represented  and  sold  by  the  app^ee  and  that 
actually  conveyed.  The  trial  court  sustained 
the  appellee's  demurrer  to  the  affirmative 
paragraphs  of  answer,  and  the  cause  proceed- 
ed to  trial  upon  the  ccmplaint,  a  supplemental 
complaint,  and  the  answer  in  denial,  and  a 
decree  was  rendered  in  favor  of  the  appeUee. 
The  only  assigned  error  is  upon  the  action  of 
the  trial  court  in  overruling  the  motion  of  the 
appellants  for  a  new  trial. 

The  question  arising  upon  the  argument  of 
counsel  for  the  appellants  is  as  to  the  admis- 
sibility of  certain  evidence  offered  on  behalf 
of  the  appellants,  and  rejected  by  the  trial 
court.  The  rejected  evidence  would  have 
tended  to  prove  the  difference  in  quantity  of 
the  land  as  claimed  to  have  been  represented 
by  the  appellee  and  that  conveyed  by  her.  If 
the  offered  evidence  were  In  the  record,  we 
are  unable  to  observe  its  pertinency  to  the  is- 
sue as  made.  Counsel  do  not  advise  us  as 
to  how  such  evidence  could  be  admitted,  on 
behalf  of  their  client,  under  the  general  de- 
nial. The  relief  sought  by  the  evidence  was 
of  an  affirmative  character,  as  much  so  as 
payment,  set-off,  settlement,  accord  and  sat- 
isfaction, or  account  stated.  It  was  In  the 
nature  of  a  counterclaim,  which  is  d^ned  by 
statute  to  be  "any  matter  arising  out  of  or 
connected  with  the  cause  of  action  which 
might  be  the  subject  of  an  action  in  favor  of 
the  defendant,  or  which  would  tend  to  reduce 
the  plaintiff's  claim  or  demand  for  damages." 
Bev.  St  1894,  §  353.  The  pleading  denominat- 
ed a  "counterclaim"  is  in  the  nature  of  a  com- 
plaint against  the  plaintiff.  Branham  v.  John- 
son, 62  Ind.  259;  Wills  v.  Browning,  96  Ind. 
149;  Brower  v.  NeUls,  6  Ind.  App.  323,  33  N. 
E.  672;   Rev.  St  1894,  {  350. 

Incidentally,  there  is  some  discussion  by 
counsel  of  the  facts  pleaded  in  the  affirmative 
answers,  but  the  practice  is  well  settled  that 
we  cannot  consider  the  answers  for  any  pur- 
pose.  The  court  having  sustained  a  demurrer 
to  them,  they  went  out  of  the  record  for  ail 
purposes,  unless  the  appellants  had  seen  prop- 
er to  have  brought  them  into  the  record,  upon 
assignment  of  error,  to  question  the  ruling  of 
the  court  in  so  sustaining  said  demurrer.    It 


is  the  settled  practice  that  a  ruling  not  as- 
signed as  error  in  this  court  cannot  be  review- 
ed. 

Bat  if  the  answers  were  in  the  record,  or 
if  the  Issue  had  been  made  in  tlie  lower  court, 
there  Is  more  than  a  doubt  that  the  evidence 
is  not  in  the  record,  and  that  we  cannot  Icnow, 
in  a  proper  manner,that  the  evidence  in  ques- 
tion was  offered  and  rejected.  The  transcript 
contains,  in  the  order  stated,  the  complaint, 
supplemental  complaint,  answer,  demurrer, 
ruling  upon  demurrer,  trial,  and  decree.  Then 
follows  a  motion  for  a  new  trial,  consisting 
of  eight  reasons  or  causes.  As  a  part  of  the 
fourth  cause  is  set  out  bodily  what  purports 
to  be  a  longhand  copy  of  the  stenographic 
reiwrt  of  the  evidence  given  and  rejected. 
Following  the  motion  is  the  ruling  of  the  court 
upon  the  same,  with  an  allowance  of  60  days 
toe  filing  bUls  of  exceptions,  and  a  prayer  for 
an  appeal  to  this  court  Immediately  fol- 
lowing tliat  entry  is  this  statement:  "Ajid 
now,  on  the  26th  day  of  March,  1895,  and 
within  the  time  given  by  the  court,  the  said 
defendants  tender  this  their  bill  of  exceptions, 
and  pray  that  the  same  may  be  signed,  sealed, 
and  made  a  itart  of  the  record,  which  is  ac- 
cordingly done,  this  26th  day  of  March,  1895." 
This  statement  bears  the  signature  of  the  trial 
Judge.  If  the  longhand  manuscript  of  the  evi- 
dence is  in  the  record,  it  is  only  by  fintiing  a 
place  within  the  motion  for  a  new  trial.  In 
that  position  it  has  but  the  authentication  of 
the  stenographer's  signature,  and  is  not  veri- 
fied by  the  certificate  of  the  Judge.  The  state- 
ment above  quoted,  wliile  in  the  language 
usually  employed  in  conduding  a  bill  at  ex- 
ceptions, has  no  apimrent  connection  with 
any  other  part  of  the  proceedings;  and  frcmt 
the  transcript  we  are  unable  to  discover  the 
beginning  or  caption  of  what  might  be  deemed 
a  bill  of  exertions.  It  is  true  that  the  long- 
hand manuscript  begins  with  the  usual  wwrds 
of  a  bill  of  exceptions,  but  to  regard  that  as 
the  beginning  of  the  bill  renders  it  necessary 
to  go  into  the  body  of  the  motion  for  a  new 
trial  for  a  part  of  the  bill,  and  Include  several 
and  exclude  several  of  the  causes  for  a  new 
trial,  and,  having  d<Mie  so,  add  one  or  two 
order-booli  entries  before  finding  the  conclu- 
sion of  the  bill.  As  to  the  filing  of  any  bill  of 
exceptions  with  the  cderk  the  record  Is  silent. 
A  bill  of  exceptions,  to  merit  the  attention  of 
the  court,  should  be  capable  of  discovery  In 
the  record,  without  requiring  a  search  of  the 
four  comers  of  the  transcript,  and  the  gather- 
ing together  of  such  fragments  as  might  ap- 
pear suitable  to  such  bill,  and  without  tearing 
asunder  motions  for  a  new  trial  or  other  con- 
nected single  documents  or  entries.  Etter  v. 
Armstrong,  46  Ind.  197;  Bement  v.  May,  135 
Ind.  664,  34  N.  E.  327,  and  35  N.  E.  887;  Mor- 
rison V.  Morrison  (No.  17,595,  present  term) 
43  N.  E.  437;  Gray  v.  Singer,  137  Ind.  257,  36 
N.  E.  209,  1109.  The  novelty  here  employed 
to  lend  confusion  to  the  record,  and  to  dis- 
guise a  possible  bill  of  exceptions,  surpasses' 
anytliing  -we  have  met  with  in  that  line. 
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Bnt,  If  the  queslion  ar^ed  were  properly 
t)efore  us,  it  may  be  suggested  fbat.  Inde- 
pendently of  the  qnestion  of  pleading,  it  would 
not  commend  itself  to  onr  very  serlons  consld- 
«ration,  owing  to  the  fact  that  a  breach  of 
warranty  in  an  administrator's  deed  has  rare- 
ly been  rtgarded  as  one  of  the  possibilities. 

The  entire  absence  of  merit  in  this  appeal 
suggests  the  propriety  of  compensation  for  the 
delay  occasioned  to  the  estate  represented  by 
the  appellee.  The  Judgment  of  the  trial  court, 
therefore,  is  affirmed,  with  damages  at  5  per 
-centum  of  the  principal  of  the  judgment  be- 
low. 


-(144  lod.  tfl) 

ARCHIBALD  T.  LONG. 

(Supreme  Court  of  Indiana.     April  2,  1896.) 

SowEK— Dbyisb  in  Lieu— Blectios  by  Widow— 

PiSDISOS. 

L  Where  testator  bequeathed  a  life  inter- 
est in  bis  real  estate  to  his  widow  in  lieu  of  dow- 
er, in  the  absence  of  an  a£5rmative  election  to 
take  under  her  rights  in  law,  as  reqnired  by  Rev. 
St  Ind.,  1894,  S  2666  (BeT.  St  1881,  i  250o), 
the  widow  will  be  deemed  to  have  elected  to  take 
under  the  will. 

2.  A  creditor  seeking  to  subject  the  real  es- 
tate to  the  payment  of  testator's  debts  must  al- 
lege and  prove  failure  of  the  widow  to  elect  to 
take  under  the  law,  in  order  to  take  ad-rantage 
thereof. 

3.  Where  a  special  finding  is  silent  as  to  a 
material  f act^  that  fact  must  be  taken  as  against 
the  party  obbged  to  prove  it. 

Appeal  from  drcnlt  court,  Kosciusko  coun- 
ty; H.  S.  Biggs,  Judge. 

This  is  a  petition  by  Edward  Archibald 
against  Eaisha  Long,  as  executor  of  the  will 
of  Joel  Long,  deceased,  to  subject  all  of  tes- 
tator's real  estate  to  the  payment  of  his 
debts.  There  was  a  judgment  directing  the 
sale  of  three-fourths  of  the  estate,  and  peti- 
tioner appealed.     Affirmed. 

John  H.  Bmbaker  and  S.  W.  Boyce,  for  ap- 
pellant Wm.  D.  Fraser  and  S.  J.  North,  for 
appellee. 

HACKNB2Y,  O.  J.  The  facta  specially  found 
in  this  case  were  that  Joel  Long  died  testate 
August  25,  1887,  the  owner  in  fee  simile  of 
lands  in  Kosciusko  county  of  the  Talue  of 
$13,600,  and  personal  i»operty  of  the  value 
of  $S,002;  that  his  widow  and  five  children 
snrvlyed  him;  that  by  his  will  he  devised  all 
-of  said  lands  to  his  wife  during  her  life,  sub- 
ject to  certain  support  to  certain  of  his  chil- 
dren, and  an  interest  In  the  products  to  his 
son  Ellsha,  and  the  personal  estate  was  be- 
queathed to  the  widow  and  said  son  in  trust 
for  the  management  of  the  lands  and  the  pay- 
ment of  the  debts  of  the  testator;  that  the 
provision  for  his  widow  was  in  lieu  of  all  of 
her  interest  in  his  estate,  excepting  th^  sum 
of  $500  allowed  her  by  law  as  his  widow. 
At  the  time  of  his  death  he  was  indebted  In 
the  sum  of  $17,500,  of  which  $7,500  was  se- 
enred  by  mortgages  of  said  lands.  Of  said 
personal  estate  the  widow  took  said  $500  as 
her  statutory  allowance,  and  in  Joae,  1888, 


said  fillsha,  as  executor  of  said  estate,  peti- 
tioned the  circuit  court  to  sell  real  estate  to 
pay  debts  of  said  estate.  In  said  petition  it 
was  alleged,  in  addition  to  the  facts  as  to  the 
condition  of  the  estate,  that  the  executor 
could  not  proceed  under  the  provisions  of  the 
will  and  satisfy  the  demands  of  the  credit- 
ors, and  that  it  was  necessary  to  sell  two- 
thirds  of  said  real  estate.  The  widow  and 
all  of  the  children  were  parties  to  the  peti- 
tion, and  api)eared  in  open  court  and  con- 
sented In  writing  "to  an  order  of  court  for 
the  sale  of  so  much  of  said  real  estate  as 
might  be  liable  for  the  payment  of  the  debts 
of  the  testator,"  and  thereupon  the  court  or- 
dered the  sale  of  the  undivided  two-thirds 
thereof.  Upon  said  order  said  executor  sold 
said  two-thirds  for  $9,058,  The  said  sum,  to- 
gether with  the  personal  property  of  the  es- 
tate, is  wholly  inadequate  to  pay  the  debts  of 
the  estate.  The  appellant  is  a  creditor,  and 
the  appellee  has  been  appointed  and  qualified 
as  executor  of  the  estate.  As  conclusions  of 
law  upon  said  facts,  the  court  found  that 
three-fourths  of  said  real  estate  had  been  and 
were  liable  for  the  debts  of  said  estate,  and 
that,  two-thirds  having  been  sold,  the  execu- 
tor should  proceed  to  sell  an  additional  undi- 
vided one-twelfth.  The  appellant  insists 
that  the  whole  of  the  remaining  undivided 
one-third  of  said  lands  was  subject  to  sale  for 
the  payment  of  the  debts  of  the  estate.  The 
theory  upon  which  this  Insistence  proceeds 
is  that  the  widow  failed  to  elect  to  take  h» 
Interest  in  the  estate  under  the  law,  and  is 
conclusively  presumed  to  have  elected  to  take 
under  the  will;  that  having  taken  under  the 
will,  the  devise  to  her  was  subject  to  the 
payment  of  the  debts;  and  that  she  could  not 
hold  either  the  one-third  or  the  one-fourth 
of  the  estate  against  creditors,  as  if  she  had 
taken  under  the  law. 

It  seems  to  be  conceded  by  the  appellee's 
counsel  that  if  the  widow  had  taken  under 
the  will,  all  Interest  in  the  entire  lands  would 
have  been  liable  for  the  debts.  See  the  fol- 
lowing authorities  cited  by  the  appellant  In 
support  of  this  proposition:  Langley  v.  May- 
hew,  107  Ind.  198,  6  N.  E.  317,  and  8  N.  B. 
»7;  Hurley  v.  Mclver,  119  Ind.  63,  21  N.  B. 
825;  Draper  v.  Morris,  137  Ind.  169.  36  N. 
B.  714;  Miller  v.  Buell,  92  Ind.  482;  Kayser 
V.  Hodopp,  116  Ind.  428, 19  N.  E.  297;  Foeher 
V.  GuilUams,  120  Ind.  172,  22  N.  E.  118.  Nor 
does  the  appellee  directly  question  the  prop- 
osition that  a  widow's  f^lure  to  make  an  af- 
flrmatlye  election  within  one  year  after  the 
prtdMite  of  the  will,  as  required  by  Rev.  St 
1894,  f  2666  (Rev.  St  1881,  S  2505),  will  be 
deemed  an  election  to  accept  the  provision 
made  by  the  will,  and  a  rejection  of  the  pro- 
vision made  for  her  by  the  law.  That  said 
proposition  is  the  settled  law,  see  Hurley  v. 
Mclver,  supra;  Foeher  v.  Oullliams,  supra; 
Draper  v.  Morris,  supra;  Gam  v.  Gam,  135 
Ind.  167,  35  N.  B.  394.  However,  It  Is  insist- 
ed on  behalf  of  the  appellee  that  If  the  issue 
was  pnyp^ly  tendered  by  the  i>etltion,  and 
that  It  was  Is  denied,  the  appellant  was  re- 
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quired  to  inove  the  fact,  which  should  have 
been  spedally  fomtd,  that  the  widow  did 
elect  to  take  under  the  will,  or  that  she  did 
not  elect  to  take  under  the  law.  There  Is  no 
disputing  the  proposition  that,  where  the 
special  finding  is  silent  as  to  a  material  fact, 
that  fact  must  be  taken  to  be  against  the 
party  who  was  oUlged  to  prove  It  Meeker 
V.  Shanks,  U2  Ind.  207,  13  N.  B.  712;  Rail- 
road Oo.y.  Gaines,  104  Ind.  526, 4  N.  £.  34,  and 
Kehr  v.  Hall,  117  Ind.  405,  20  N.  B.  279; 
Fletcher  v.  Martin,  126  Ind.  56,  26  N.  B.  886; 
Town  of  Freedom  v.  Norrls,  128  Ind.  377,  27 
N.  B.  808;  Elliott,  App.  Proc.  |  757,  note  3. 

If  the  widow  took  under  the  law,  there  can 
be  no  question— and  appellant  suggests  none 
—that  she  was  entitled  to  one-fourth  of  the 
real  estate  free  from  the  appellant's  claim  as 
a  creditor  of  the  testator.  It  was  upon  the 
theory  that  the  widow  did  not  take  under  the 
law  that  the  appellant  proceeded  In  the  court 
below,  though  It  must  be  conceded  that  his 
petition  was  at  least  indefinite,  since  his  only 
allegation  upon  this  question  was  that  all 
of  the  land  "is  subject  to  sale  for  the  pay- 
ment of  the  debts  of  said  estate."  The 
court's  conclusion  of  law  that  the  widow  was 
entitled  to  retain  one-fourth  of  the  land  could 
stand  only  upon  the  theory  that  she  had  not 
taken  under  the  will.  The  special  finding 
was  silent  as  to  hex  election.  It  remains, 
thwefore,  but  to  inquire  whether  the  appel- 
lant was  obliged  to  affirm  that  the  widow  ac- 
cepted the  provisions  of  the  will,  or  that  she 
did  not  elect  to  take  under  the  law.  The  ac- 
ceptance of  the  provisions  of  the  will  re- 
quired no  affirmative  action,  aitd  her  mere 
silence  until  after  one  year  from  the  probate 
of  the  will  would  be  deemed  an  election  to 
take  the  proylslon  made  by  the  wlU.  If  she 
declined  the  provLsious  of  the  will,  the  stat- 
ute required  her  to  take  special  affirmative 
action,  namely,  to  file  within  such  year  an 
election  written  and  acknowledged.  At  the 
close  of  the  year  her  rights  were  susceptible 
of  affirmative  proof.  Her  election  to  take  un- 
der the  will  would  appear  from  the  failure 
to  file  a  declaration  to  the  contrary, — a  fact 
as  easily  proven,  though  negative,  as  the 
fact  that  she  may  have  renounced  the  will. 
This  fact  was  essential  to  the  appefllant's 
theory  of  the  case.  It  was  upon  this  fact 
that  his  right  existed.  If  treated  as  a  neg- 
ative, it  is  the  rule  "that,  where  a  negative 
is  essential  to  the  ezistaice  of  a  right,  the 
party  claiming  the  right  has  the  burden  of 
proving  the  negative."  Boulden  v.  Mclntlre, 
119  Ind.  574,  21  N.  B.  445;  Goodwin  v.  Smith, 
72  Ind.  113;  O'Kane  v.  Miller,  3  Ind.  App. 
136,  29  N.  m  439;  City  of  New  Albany  v.  Bn- 
dres  (Ind,  Sup.)  42  N.  B.  683.  We  cannot 
presume  that  the  widow  did  not  elect  to  take 
under  the  law  because  of  the  silence  of  the 
special  finding.  By  the  authorities  already 
cited,  it  will  be  seen  that  no  intendments  are 
Indulged  in  favor  of  the  party  holding  the 
burden  of  the  issue,  beyond  the  scope  of  the 
facts  specially  found.  The  facts  found,  there- 
fore, do  ikot  require  the  comduaion  that  the 


widow  accepted  the  provisions  of  the  wilL 
The  appellant's  learned  counsel  have  not  fa- 
vored us  with  any  discussion  or  suggestion 
upon  this  branch  of  the  case,  and  we  are 
without  their  views  upon  the  question.  Tbe 
judgment  of  the  circuit  court  is  affirmed. 


(IM  Ind.  401) 
MIIiLBR  T.  STATB. 
(Supreme  Court  of  Indiana.     March  31,  1896.) 

WaREHOCSBUBN — CONVBRSION  OT  STOBBD   WhBXT 

—  Cbiminxi.    Liabilitt  —  SuFrioiBNOT   or  In- 

VORMATION  — WaBBBOUSB   BBCBIFTS  — BVIDEMCB 
— INBTBUCTIOKB. 

1.  Rev.  St  1894,  %  8726  (Rev.  St  1881,  i 
6547),  provides  that  no  warehouseman  shall  sell 
or  remove  from  his  control  any  goods  for  which 
a  receipt  has  been  given  without  the  written  con- 
sent of  the  bolder  of  such  receipt,  and  section 
8728,  Rev.  St  1894  (section  6549,  Rev.  St  1881), 
makes  "any  warehouseman"  violating  such  sec- 
tion indictable.  Held,  that  an  information 
against  a  warehouseman  for  disposing  of  wheat 
without  the  written  consent  of  the  holder  of  the 
warehouse  receipt  need  not  allege  that  defend- 
ant was  a  public  iirarehouseman. 

2.  Rev.  St  1894,  S  8728  (Rev.  St  1881,  | 
6549),  provides  that  any  warehonseman  violating 
section  8726,  Rev.  St  1894  (section  6547,  Rev. 
St  1881),  forbidding  disposition  of  stored  goods 
without  the  written  consent  of  the  holder  of  the 
warehouse  receipx.  shall  be  "subject  to  indict- 
ment"; and  Rev.  St  1894,  §  1748  (Rev.  St  1881, 
f  1679),  provides  that  ail  public  offenses  except 
treason  and  murder  may,  in  certain  cases,  be 
prosecuted  by  affidavit  and  information.  Held, 
that  there  i&  uo  conflict  between  the  two  acts, 
and  that  a  prosecution  of  a  wareliouseman  for 
violating  the  act  may  be  had  on  affidavit  and 
information. 

8.  A  warehouse  receipt  reciting:  "Received 
of  J.  T.  (for  Burket  Grain  Elevator)  126  bu.  20 
lbs.  wheat  test  59  wt.  at  stored  per  bushel. 
Fire  and  heating  at  owner's  risk,"— sufficiently 
shows  that  the  wheat  was  received  for  storage 
only,  and  was  not  sold. 

4.  Such  receipt  is  a  suiistantial  compliance 
with  Rev.  St.  1®4,  |  8721  (Rev.  St  1881,  | 
G542),  providing  that  every  warehouseman  shall, 
on  demand,  give  a  receipt  for  goods  "setting  forth 
the  brand,  quality,  quantity,  idnd,  and  descrip- 
tion thereof,  which  shall  be  designated  by  some 
mark." 

5.  On  trial  under  Rev.  St  1894,  §  8726 
(Rev.  St  1861,  8  6547),  forbidding  a  warehouse- 
man to  dispose  of  goods  stored  without  the  writ- 
ten consent  of  the  holder  of  the  warehouse  re- 
ceipt where  It  was  shown  that  the  wheat  wrong- 
fully disposed  of  was  stored  in  defendant's  ware- 
house at  the  owner's  risk,  and  there  was  no  evi- 
dence that  it  had  i)een  sold  to  tiim,  or  that  it  was 
agreed  that  wheat  of  like  kind  and  quantity 
could  be  taken  out  by  the  holder  of  such  receipt 
a  request  to  charge  that  defendant  could  dispose 
of  it  as  he  pleased  "if  the  wheat  was  purchased 
to  be  paid  for  on  demand,  or  if  the  agreement 
was  that  wheat  of  like  kind  and  quantity  might 
b6  taken,"  was  properly  refused. 

Appeal  from  circuit  court,  Kosciusko  coun- 
ty; Edgar  Haymond,  Judge. 

George  Miller  was  convicted,  under  Bev. 
St  18i>l,  S§  8726,  8728  (Rev.  St  1881,  S§  6547, 
6549),  relating  to  warehousemen  and  ware- 
house receipts,  for  fraudulent  conversion  of 
wheat.    Affirmed. 

John  D.  Widaman  and  L.  W.  Royce,  for  ap- 
pellant H.  S.  Biggs  aud  Wm.  A.  Ketcbam, 
Atty.  Gen.,  for  the  State. 
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HOWARD,  J.  The  appeUaat  waa  pioaecnt- 
•d  by  affidavit  and  Information  for  a  yiola- 
tion  of  the  provUiona  of  sections  7  and  0  of 
the  act  relating  to  warehonsemen  and  waie- 
hoose  receipts,  etc.,  approved  March  26, 
1879  (Acta  1879,  p.  231);  Rev.  St  1894,  {{ 
8726,1  8728;  Rev.  St  1881,  §S  6517,  6549.  It 
la  charged  In  the  information  tliat  on  or 
about  the  SOtb  day  of  October,  1893,  the  ap- 
pellant was  a  storage  merchant  and  ware- 
houseman in  Kosciusko  county,  and  then  and 
there  held  himself  ont  to  the  public  as  a  per- 
son keeping  and  operating  a  storage  room 
and  warehouse  for  receiving  in  store  and 
caring  for  wheat  and  other  grain  and  pei^ 
Bonal  property,  and  was  then  and  there  re- 
ceiving In  store  wheat  and  other  grain  and 
personal  property  from  depositors;  that  one 
Jonathan  Tlnkey,  on  or  about  said  30th  day 
of  October,  1893,  In  said  county,  delivered  to 
appellant  and  intrusted  to  him  as  bailee,  in 
store  for  the  said  Tlnk«y,  in  appellant's  store- 
room and  warehouse,  126  bushels  and  20 
pounds  of  wheat  of  the  value  of  $69.50,  the 
property  of  the  said  Tinkey;  that  the  appel- 
lant issued  and  delivered  to  said  Tinkey  a 
storage  receipt  for  said  wheat  which  re- 
ceipt the  said  Tinkey  received  and  stUl  holds; 
that  the  appellant,  while  holding  said  wheat 
in  stoim  for  said  Tinkey,  and  without  the 
written  consent  of  Tinkey,  did  then  and 
there  unlawfully,  fraudulently,  feloniously, 
wlllf nlly.  and  purposely  sell,  dispose  of,  ship 
out,  and  remove  beyond  the  immediate  con- 
trol of  bim,  the  appellant  all  of  said  wheat, 
and  did  unlawfully,  fraudulently,  feloniona- 
l7,  and  purposely  convert  said  wheat  to  his 
own  use,  witbout  the  written  consent  of 
said  Tinkey.  A  motion  to  quash  the  affida- 
vit and  information  having  been  ov»Tuled, 
the  ai^>ellant  entered  his  plea  of  not  guilty. 
Thereupon  the  cause  was  tried  by  a  Jury, 
who  returned  a  verdict  of  guilty,  assessing 
as  punishment  Imprisonment  in  the  state's 
prison  for  three  years,  with  a  fine  of  |260; 
and  over  a  motion  for  a  new  trial  Judgment 
was  entered  upon  the  verdict  The  overrul- 
ing of  the  motion  to  quash  and  the  motion 
for  a  new  trial  are  assigned  as  errors. 

Under  their  flrst  assignment  of  error,  coun- 
sel for  appellant  say:  "In  contending  that 
the  information  In  this  case  is  not  sufficient 
to  sustain  a  criminal  prosecution,  we  are 
aware  that  we  are  running  counter  to  the 
opinion  of  this  court  as  expressed  in  the 
case  of  State  v.  Miller,  140  Ind.  168,  39 
N.  B.  148,  6C4.  In  that  case,"  continue  coun- 
sel, "an  information  precisely  like  the  one 
under  debate  was  held  to  be  sufficient  But 
we  are  constrained  to  believe  that  this  court 
wlU  not  adhere  to  the  opinion  there  express- 
ed, when  It  comes  to  review  the  grounds  up- 

»  Section  8726  prorideB  that  no  warehonse- 
man  shall  sell,  incnmber,  or  remove  from  his 
immediate  control  any  Kooda  for  which  a  re- 
ceipt has  been  given,  without  the  written  con- 
sent of  tha  person  aolding  or  {urodndng  such 
receipt 


on  which  it  is  based."  We  hara  carefully 
considered  the  able  argument  of  counsel  ask- 
ing us  to  overrule  the  case  of  State  v.  Miller, 
supra,  but  are  satisfied  that  nothing  ad- 
vanced in  that  argument,  or  shown  in  the 
authorities  cited,  casts  any  doubt  upon  the 
correctness  of  the  conclusion  there  reached. 
No  good  purpose  would  be  served  by  again 
entering  into  a  detailed  discussion  of  ques- 
tions there  settled.  An  inspection  of  the  act 
of  March  25, 1879,  here  charged  to  have  been 
violated,  makes  it  evident  that  the  legisla- 
ture, in  passing  it,  had  In  mind  the  protec- 
tion of  the  producing  classes  from  losses 
such  as  shown  in  this  case.  The  act  is  ^ulte 
distinct  in  form  and  purpose  from  the  public 
warehouse  act  of  March  9,  1875,  aa  amended 
March  29,  1879.  The  fact  that  the  com- 
pilers of  the  Revised  Statutes  inserted  the 
act  of  1879  Immediately  after  that  of  1875» 
does  not,  of  course,  make  the  one  amenda- 
tory of  or  supplementary  to  the  other.  The 
two  acts  were  designed  for  different,  though 
similar  purposes,  and  are  quite  independent 
of  each  other.  Neither  is  it  true  that,  be- 
cause it  is  provided  In  section  9  of  the  act 
under  consideration  that  one  who  violates 
any  of  its  provisions  "shall  be  deemed  a 
cheat  and  swindler,  and  subject  to  indict- 
ment," therefore  the  prosecution  cannot  be 
by  affidavit  and  Information.  One  guilty 
of  the  crime  charged  against  appellant 
would  certainly  be  "subject  to  Indictment" 
for  the  offense  committed.  But  by  sec- 
tion 1748,  Rev.  St  1894  (section  1670,  Rev. 
St  1881),  "all  public  offenses,  except  trea- 
Boa  and  murder,"  may,  In  certain  cases,  be 
prosecuted  by  affidavit  and  Information,  as 
well  as  by  indictment  The  section  of  the 
statute  thus  providing  for  prosecution  by 
affidavit  and  information  in  the  cases  named 
was  not  intended  to  repeal  any  law  provid- 
ing for  prosecution  by  indictment,  but  was 
Intended  only  in  furtherance  of  the  speedy 
and  better  administration  of  Justice,  to  give 
another  mode  of  prosecution  in  such  cases. 
There  is,  therefore,  no  conflict  between  sec- 
tion 9,  the  penal  section  of  the  act  now  be- 
fore us,  and  said  section  1748,  Rev.  St  1894 
(section  1679,  Rev.  St  1881),  providing  tot 
prosecution  by  affidavit  and  information; 
and  hence  said  section  9  was  not  repealed  by 
section  300  of  the  Criminal  Code  (Rev.  St 
1894,  {  2364;  Rev.  St  1881,  {  2216). 

Under  the  assignment  of  error  that  the 
court  overruled  the  motion  for  a  new  trial 
counsel  first  contend  that  the  allegations  of 
the  information  are  not  sustained  by  the  evi- 
dence. The  essential  allegations  of  the  in- 
formation are  that  appellant  was  a  war»- 
houseman,  as  described  in  the  act  alleged  to 
have  been  violated;  that  he  received  the 
wheat  of  the  prosecuting  witness  for  storage, 
and  gave  him  the  receipt  therefor;  and  that 
he  removed  -said  wheat  beyond  his  imme- 
diate control,  without  the  written  consent  of 
the  bolder  of  said  receipt  We  are  of  opin- 
ion that  all  these  allegatioo«  are  abundantly 
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Bnstatned  by  the  evidence.  Indeed,  we  are 
unable  to  see  tbat  any  of  tbe  eyidence  given 
1b  to  the  contrary.  Counsel  contend  partlc- 
nlariy  that  the  wheat  was  not  given  for  stor- 
age, but  was  sold  to  appellant.  The  receipt 
given  by  appellant,  and  which,  by  section  2 
of  the  statute  (section  8721,  Rev.  St  1894; 
section  6542,  Rev.  St.  1881),  is  made  evidence 
In  the  action,  shows  clearly,  we  think,  that 
the  wheat  was  received  by  appellant  as  ware- 
houseman, and  for  storage  In  his  warehouse, 
as  contemplated  In  the  statute.  The  receipt 
reads  as  follows:  "Burket  Grain  Elevator. 
Burket,  Ind.,  Oct  30,  1893.  Received  of  Jon- 
athan Tlnkey  (for  Burket  Grain  Elevator)  126 
bu.  20  lbs.  wheat  test  59  wt.  at  stored  per 
bushel.  Fire  and  heating  at  owner's  risk. 
O.  A.  Miller."  Counsel  contend  that  this  re- 
ceipt is  not  In  form  such  as  required  by  tbe 
statute.  If  this  were  true.  It  would  111  be- 
come appellant  to  try  to  take  advantage  of 
It  The  statute  required  him  to  give  the  re- 
ceipt and  prescribed  Its  form.  If,  then,  the 
paper  given  by  him  was  In  acknowledgment 
of  wheat  received  by  him  for  storage  in  his 
warehouse,  as,  Indeed,  It  shows  on  Its  face, 
and  If  the  paper  so  given  as  a  receipt  should 
fall  In  any  particular  to  conform  to  the  re- 
quirements of  the  statute,  that  would  be 
rather  an  aggravation  of  appellant's  wrong 
than  an  excuse  for  it.  He  ought  to  have 
given  his  receipt  as  required  by  the  statute, 
and  should  not  be  heard  to  complain  of  his 
own  fault  in  that  matter.  But  we  think  the 
receipt  Is  In  substantial  compliance  with  the 
requirements  of  the  statute  as  provided  in 
section  2,  supra,  which  reads  as  follows: 
"Every  warehouseman,  receiving  anythdng 
enumerated  in  the  preceding  section,  shall, 
on  demand  of  the  owner  thereof,  or  the  per- 
son from  whom  be  received  the  same,  give 
a  receipt  therefor,  setting  forth  the  brand, 
quality,  kind  and  description  thereof,  which 
shall  be  designated  by  some  mark;  which  re- 
ceipt shall  be  evidence  In  any  action  against 
said  warehouseman."  The  articles  provided 
for  in  the  act  and  which  may  be  received  for 
storage  In  warehouses,  include  all  grains, 
provisions,  produce,  merchandise,  and  com- 
modities whatsoever.  The  receipt  given  In 
the  case  at  bar  being  for  wheat,  we  think 
the  receipt  identlfles  the  wheat  as  nearly  as 
such  a  commodity  can  readily  be  identified, 
and  as  nearly  as  was  Intended  by  the  statute. 
The  receipt  certainly  does  not  show  that  the 
wheat  was  purchased  by  the  appellant  It 
would  seem,  as  the  evidence  also  shows,  that 
the  receipt  was  written  on  a  blank  form,  In- 
tended to  be  used  both  for  wheat  bought  and 
for  wheat  stored.  Here,  In  the  blank  space 
where  the  price  per  bushel  would  have  been 
placed  If  tbe  wheat  were  sold.  Is  found,  not 
any  figures  showing  price  to  be  paid  per 
bushel,  but  the  word  "Stored."  And  even 
more  significant  are  the  words:  "Fire  and 
heating  at  owner's  risk."  If  the  wheat  were 
bought  and  not  stored,  the  appellant  hims^ 
would  be  the  owner;  and  there  would  be  no 


sense  in  guarding  In  the  receipt  against  tbe 
risk  of  fire  and  heating.  If,  however,  the 
grain  were  in  store,  and  the  holder  of  tbe 
receipt  were  the  owner,  then  there  would  be 
good  reason  for  providing  that  the  destruc- 
tion by  fire  or  the  heating  of  the  grain  should 
be  at  the  owner's  risk.  Had  it  been  the  de- 
sire of  the  parties  that  appellant  should  be- 
come the  owner  of  the  wheat,  or  that  be 
should  sdl  it  after  storage,  the  statute,  in 
section  7,  provided  the  means  by  which  this 
might  be  done,— with  "tbe  written  consent  of 
the  person  holding  and  producing  such  re- 
ceipt" 

Counsel  also  contend  that  from  tbe  manner 
in  which  appellant  did  business,  and  of 
which  the  prosecuting  witness  had  knowl- 
edge, it  must  have  been  understood  by  than 
both  that  appellant  might  mix  tbe  wheat  with 
other  wheat  In  his  warehouse,  and  might  s^ 
the  mixture  In  the  course  of  business.  Un- 
doubtedly, the  parties  might  have  agreed 
that  this  should  be  done,  but  only  by  the 
written  consent  of  the  holder  of  the  receipt 
or  his  surrender  of  the  same.  No  agreement 
of  tbat  kind  Is  shown;  and  until  he  thus 
abandoned  his  rights  under  the  statute  the 
holder  of  the  receipt  is  entitled  to  claim  tbe 
wheat  for  which  it  calls.  Here  again,  also, 
appellant  is  making  a  claim  without  any 
color  of  right  It  is  not  pretended  that  he 
paid  for  the  wheat  which  he  now  claims  to 
have  bought.  Neither  is  it  pretended  that 
he  has  wheat  in  kind  on  hand  which  the 
holder  of  the  receipt  might  lave  instead  of 
tbe  wheat  for  which  he  bolds  his  receipt 
On  the  contrary,  tbe  evidence  shows  that 
there  was  no  wheat  whatever  In  the  ware- 
house or  elevator,  but  tbat  appellant  had  dis- 
posed of  It  all,  and  thus  embezsled  tbe  wheat 
of  tbe  prosecuting  witness,— the  very  evil 
against  which  the  statute  was  directed.  By 
thus  converting  to  his  own  use  the  wheat  of 
the  prosecuting  witness,  the  appellant  be- 
came what  the  statute  calls  "a  cheat  and 
swindler,"  and  subjected  hbns^f  to  the  pun- 
ishment there  provided  for,  and  which  was 
inflicted  upon  him  by  the  verdict  of  the  jury. 

In  this  connection  we  may  notice  the  ccm- 
tention  of  appellant  that  tbe  court  should 
have  given  instruction  No.  9  asked  for  by 
him.  By  this  instruction  It  was  sought  to 
charge  tbe  Jury  that.  If  the  wheat  was  pur- 
chased to  be  paid  for  on  demand,  or  if  tbe 
agreement  was  tbat  wheat  of  like  kind  and 
quantity  might  be  taken  out  at  any  time  for 
the  wheat  delivered  to  appellant  then  appel- 
lant had  a  right  to  consider  the  wheat  so  re- 
ceived by  him  as  his  own,  and  so  might  sell 
or  dispose  of  It  at  his  pleasure.  The  objec- 
tion to  this  instruction  Is  that  It  was,  as  we 
have  seen,  not  applicable  to  the  evidence 
given  in  the  case.  That  evidence  showed 
tbat  tbe  wheat  was  not  sold  to  appellant  nor 
placed  in  appellant's  keeping,  to  be  exchan- 
ged for  other  wheat;  but  that  it  was  stored 
in  appellant's  warehouse  at  the  owner's  risk. 

Instruction  No.  2,  given  by  the  court  and 
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t>f  which  appellant  complains,  was,  as  we 
think,  a  correct  statement  of  the  law,  rather 
than  said  Instruction  No.  9  requested  by  ap- 
pelant In  this  instruction  No.  2,  the  court 
In  effect  informed  the  Jury  that  If  appellant, 
without  Tlnkey's  written  consent,  mixed  Tin- 
key's  wheat  with  other  wheat,  and  sold  the 
same,  he  was  guilty  of  a  violation  of  the 
statute.  That  Is  but  stating  what  the  stat- 
ute expressly  declares.  It  could  not  relieve 
api>ellant  of  wrongdoing  under  the  statute 
that  Tlnkey  should  know  of  that  wrongdo- 
ing. Tinkey's  receipt  was  the  evidence  un- 
der the  statute  of  the  wheat  stored  by  him  in 
appellant's  warehouse.  If  appellant  convert- 
ed that  wheat  to  his  own  use,  and  sold  it,  or 
otherwise  removed  It  from  under  his  own 
<!<mtrol,  the  statute  defined  his  crime  as  that 
of  "a  cheat  and  swindler,"  and  fixed  his  pun- 
ishment therefor.  If  he  were  unwilling  to 
receive  the  wheat  under  those  conditions,  he 
was  under  no  obligation  to  do  so;  and  li; 
having  so  received  the  wheat,  he  was  unwUl- 
.  Ing  to  keep  It  under  the  conditions,  he  could 
return  It  He  could  not,  however,  convrat  It 
to  his  own  use  without  Incurring  the  penalty 
provided  in  the  statute;  otherwise  the  enact- 
ment of  the  statute  would  have  been  a  vain 
and  useless  piece  of  legislation.  The  judg- 
ment Is  affirmed. 

(IM  Ind.  4U) 

UPLAND  LAND  CO.  v.  GINN  et  al. 
(Supreme  Court  of  Indiana.     April  1,  1896.) 
Vbxdor'b  Lien. 
W,  sold  land  to  defendant  taldng  a  note 
from  him  for  $2,700  in  part  payment     Subae- 
qnently  plaintiff  sold  land  to   W.,  agreeing  to 
take  the  note  of  defendant  If  it  was  purchase- 
money  paper,  in  part  payment    Defendant  there- 
upon executed  a  note  to  plaintiff  for  the  amonnt 
of  the  unpaid  purchase  price  on  the  sale  to  W., 
22l,/5?°*°^'  noteto  W.  for  the  balance  of  the 
^^700  note  due  W.  on  the  pnrdiaae  by  defend- 
ant    Held,  that  the  note  by  defendant  to  plain- 
tiff earned  a  vendor's  lien  on  the  land  sold  de- 
fendant by  W. 

Appeal  from  circuit  court.  Grant  county;  J. 
L  Ouster,  Judge. 

Action  by  William  GInn  against  the  Upland 
Land  Company  and  another.  From  a  judg- 
ment for  plaintiff  and  for  defendant  Brown, 
receiver,  the  defendant  land  company  appeals. 
Affirmed. 

Harvey  &  De  Wolf,  for  appellant  Brown- 
lee  &  Paulus,  for  appellees. 

MONKS,  J.  This  action  was  brought  by  ap- 
pellee William  Ginn  against  appellant  and  the 
appellee  William  M.  Brown,  receiver  of  the 
Upland  Glass  Company,  to  recover  the  amount 
due  on  a  promissory  note  executed  by  appel- 
lant, and  to  have  the  same  adjudged  to  be  a 
vendor's  lien  on  certain  real  estate  owned  by 
appellant  Appellee  Brown,  receiver,  filed  a 
cross  complaint  to  recover  judgment  on  a 
promissory  note  alleged  to  have  been  given  for 
the  purchase  money  for  the  same  land,  etc 
It  was  alleged  in  the  complaint  of  Ginn,  ap- 


pellee, and  the  cross  complaint  of  Brown,  re- 
ceiver: That  on  April  11,  1893,  one  WUbelm 
sold  and  conveyed  a  tract  of  land  to  appellant, 
and,  for  the  purchase  money  not  paid  In  cash, 
took  appellant's  note  for  over  $2,700.  Aft- 
erwards, on  July  3,  1893,  Appellee  William 
Ginn  sold  and  conveyed  a  tract  of  land  to  said 
Wilhelm,  for  which  he  paid  all  the  purchase 
money  except  |2,018.  On  said  day  it  was 
agreed  between  appellant,  appellee  Ginn,  and 
Wilhelm  that  for  the  purpose  of  securing  the 
payment  of  |2,018,  the  balance  of  the  pur- 
chase money  due  from  Wilhelm  to  Ginn,  ap- 
pellant would  execute  to  said  Ginn  Its  prom- 
issory note  for  $2,018  of  the  purchase  money 
due  from  It  to  WUhelm  for  the  real  estate  pur- 
chased from  him.  That,  In  compliance  with 
said  agreement,  appellant  did  execute  Its  note, 
payable  to  appellee  Ginn,  whereby  It  prom- 
ised to  pay  him  $2,018  of  the  purchase  money 
for  the  real  estate  conveyed  by  Wilhelm  to 
appellant  That  said  note  Is  due  and  unpaid. 
That  appellant  executed  Its  promissory  note 
to  said  Wilhelm  for  $722,  being  the  amount  of 
said  purchase  money  in  excess  of  said  $2,018. 
That  said  note  was  sold  and  indorsed  by  said 
Wilhdm  to  the  Upland  Glass  Company,  of 
which  company  said  Brown  was  afterwards 
appointed  receiver.  That  said  note  is  due  and 
unpaid,  etc.  That  said  appellant  is  wholly  in- 
solvent, and  has  no  personal  pr(^>erty  from 
which  said  notes  can  be  paid.  The  complaint 
and  cross  complaint  each  contains  a  prayer  for 
judgment  upon  the  note  sued  upon,  and  that 
the  same  be  adjudged  to  be  a  vendor's  lien  on 
said  real  estate  sold  and  conveyed  by  Wilhelm 
to  appellant  Appellant  answered  the  com- 
plaint and  cross  complaint  by  a  general  de- 
nial. The  cause  was  tried  by  the  court  and 
a  general  finding  made  in  favor  of  appellee 
Ginn  on  the  complaint  and  in  favor  of  Brown, 
receiver,  on  the  cross  complaint  Judgments 
were  rendered  on  the  finding,  one  in  favor  of 
appellee  Ginn,  and  cme  in  favor  of  Brown,  re- 
ceiver; and  the  same  were  adjudged  to  be 
vendor's  liens  on  said  real  estate,  which  was 
ordered  to  be  sold  for  the  payment  thereof. 
On  motion  of  appellant  the  judgment  was 
modified  so  that  it  provided  that  the  real 
estate  was  not  to  be  sold  imtll  the  other  prop- 
erty of  appellant  subject  to  execution  was  first 
exhausted.  Thereupon  appellant  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled. 

The  only  error  assigned  calls  in  question  the 
action  of  the  court  In  overruling  the  motion 
for  a  new  triaL  The  motion  for  a  new  trial 
assigned  the  following  causes  therefor: 
"First,  the  Judgment  of  the  court,  and  the 
finding  thereof,  are  not  sustained  by  sufficient 
evidence;  second,  the  finding  and  judgment 
of  the  court  are  contrary  to  law,  and  contrary 
to  the  evidence."  It  is  conceded  by  appellant 
that  appellees  Ginn  and  Biown,  receiver, 
were  each  entitled  to  a  personal  judgment 
against  appellant,  and  that  the  court  did  not 
err  in  rendering  such  judgments.  There  is  no 
doubt,  under  the  allegation  in  the  complaint 
and  cross  complaint,  that  the  two  notes  ex- 
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ecntfrd  July  3,  1883,  by  appeOant,  were  each 
glyea  for  the  anpaid  purchase  mon^  for  the 
real  estate  sold  and  conveyed  by  Wllhelm  to 
appellant,  and  that  said  Indebtedness  was  a 
vendor's  Hen  on  said  real  estate.  It  is  ex- 
pressly alleged  that  each  of  said  notes  was 
executed  by  appellant  for  the  unpaid  purchase 
money  due  from  appellant  to  Wilbelm  for  the 
real  estate  sold  and  conveyed  by  him  to  it 
As  the  court  made  a  general  finding  for  ap- 
pellees, the  only  question  is,  was  there  any 
evidence  which  sustains  this  allegaticm  in  the 
complaint?  We  think  there  is  evidence  sus- 
taining this,  as  well  as  every  other  material 
allegation  In  the  complaint  and  cross  com- 
plaint. It  appears  from  the  evidence:  That 
appellee  Ginn  knew  when  be  sold  the  real 
estate  to  Wilhelm  that  Wilhelm  liad  a  note 
for  $2,700  or  more,  on  appellant,  for  a  balance 
on  real  estate  sold  and  conveyed  by  him  to 
appellant,  and  that  on  July  3d,  when  Ginn 
and  Wilhelm  and  the  appellant,  by  its  officers, 
were  together,  Ginn  expressed  his  wiUlnguess 
to  take  appellant's  paper,  which  Wilhelm 
bad,  "If  it  was  purchase-money  paper,"  and  it 
was  stated  to  him  that  it  was  purcliase-money 
paper.  They  then  agreed  to  divide  said  note 
held  by  WUhelm  on  appellant,  by  giving  a 
note  to  Ginn  for  $2,018  of  the  purchase  money 
I4>pellant  owed  Wilhelm,  and  a  note  to  Wil- 
helm for  the  remainder,  f722.  That  the  note 
for  $2,018  executed  to  Ginn  was  for  the  land 
sold  by  Wilhelm  to  appellant  The  note  for 
$722,  sued  npon  in  the  cross  complaint  was 
given  for  the  same  consideration.  Accord- 
ing to  this  evidence,  there  was  no  new  debt 
created  by  appellant's  giving  the  note  to  ap- 
pellee Ginn.  The  consideration  for  the  two 
notes  was  the  same  as  the  note  for  $2,700 
held  by  Wilhelm,  which  was  merely  divid- 
ed by  giving  the  two  notes  mentioned.  The 
$2,700  unpaid  purchase  money  was  a  ven- 
dor's lien  on  the  real  estate  held  by  appel- 
lant under  the  deed  from  Wilbelm,  when 
the  same  was  evidenced  by  a  note  for  tbat 
amount  and  It  continued  to  be  such  when 
evidenced  by  the  two  notes  executed  July  3d, 
one  to  Ginn  and  the  other  to  Wilhelm.  The 
right  of  appellees  to  enforce  a  vendor's  lien, 
under  this  evidence,  was  the  same  as  if  Wil- 
helm bad  taken  two  notes,  one  for  $2,018 
and  the  other  for  $722,  for  the  purchajse  mon- 
ey from  appellant  Instead  of  one,  and  had 
transferred  the  one  for  $2,018  to  appellee 
Ginn,  and  the  other  to  Brown,  receiver,  as  al- 
leged. The  assignment  of  notes  given  for  the 
purchase  money  of  land  transfers,  as  an  inci- 
dent the  vendor's  lien.  Felton  v.  Smith,  84 
Ind.  485,  486;  Railway  Co.  v.  Wilcox,  122  Ind. 
84,  91,  23  N.  E.  500.  The  oontrolling  question 
In  this  case  is  whether  or  not  the  debt  owing 
Is,  as  to  appellant  a  balance  due  for  purchase 
money  on  the  land  sold  and  conveyed  to  ap- 
pellant by  Wilhelm.  N'lcbols  v.  Glover,  41 
Ind.  24;  Boyd  v.  Jackson,  82  Ind.  525;  Dwen- 
ger  V.  Branigan,  95  Ind.  221;  Barrett  v.  Lewis, 
106  Ind.  120,  5  N.  E.  910;  Otis  v.  Gregory,  111 
Ind.  504,  13  N.  E.  39.   As  we  have  shown. 


there  was  evidence,  which  sustains  the  find- 
ing of  the  court  that  it  was.  Appellant  does 
not  seem  to  Insist  upon  the  proposition  that 
the  land  was  not  chargeable  with  a  lien  for 
purchase  money  on  account  of  the  $722  note 
held  by  Brown,  receiver,  as  assignee  of  WU- 
helm. It  is  proper  to  suggest  that  as  the  mo- 
tion for  a  new  trial  was  as  to  the  whole  case^ 
if  the  finding  of  the  court  was  proper  in  fa- 
vor  of  Brown,  receiver,  npon  the  issues  joined 
on  the  cross  complaint,  then  the  motion  was 
correctly  overruled,  even  though  the  evidence 
was  not  sufficient  to  sustain  the  finding  in  fa- 
vor of  the  appellee  Ginn.  In  such  case  tli« 
motion  should  be  for  a  new  trial  of  the  issues 
Joined  on  the  cross  complaint  Parsons  r. 
Stockbridge,  42  Ind.  121;  Bank  v.  Williami^ 
126  Ind.  423,  26  N.  E.  7S;  2  Elliott  Gen.  Praa 
p.  1166,  note  4,  and  cases  cited;  Elliott  Appi 
Proc.  i  844,  and  notes. 

There  la  no  available  error  in  the  record. 
Judgment  affirmed. 

at*  Ind.  410 
LANKFORD  v.  STATE. 
(Supreme  Court  of  Indiana.     April  1,  189S.) 
Criminai.  Law— Pros BCOTioir  bt  Affidavit  Air» 

iNrOBUATIOH  —  FlIA     IK     ABATBMCKT  —  SuFFf- 

ciiNCT — Objections  to  Evidbsob — Waives  — 
Review  om  Appeal. 

1.  AsBigDmenta  of  error  not  oonsidered  la 
the  briefs  are  waived. 

2.  A  plea  in  abatement  of  a  criminal  charge 
by  affidavit  and  information  muat  negative  all 
the  prpvisions  of  Rev.  St  1894,  g  1748  (Rev. 
St.  1881,  g  1G79),  authorizing  prosecntions  'by 
affidavit  and  Information,  and  a  plea  in  abate- 
ment alleging  that  "there  was  a  grand  Jury  reg- 
ularly drawn"  does  not  ne^tive  the  first  subdi- 
vision of  said  section,  providing  that  prospcutions 
by  affidavit  and  information  may  be  had  when- 
ever a  person  ia  charged  with  a  felony  or  misde- 
meanor^ except  treason  or  murder,  "and  the 
grand  jiut  is  not  in  session." 

3.  Objection  to  improper  testimony  volun- 
tarily given  by  a  witness  without  being  question- 
ed must  be  taken  by  motion  to  strike  out 

4.  An  objection  to  evidence  most  state  the 
ground  of  objection. 

5.  A  verdict  based  on  conflicting  evidence 
will  not  be  di8turl>ed. 

Appeal  from  circuit  court  Knox  county} 
G.  W.  Shaw,  Judge. 

Larkln  Lankford  was  convicted  of  rape,  and 
appeals.    Affirmed. 

H.  Biuns,  J.  S.  Pritchett  and  Cnllop  it 
Kissinger,  for  appelant  W.  A.  Ketcham, 
for  the  State. 

McCABE,  J.  The  appellant  was  convicted 
on  a  charge  of  rape,  alleged  in  the  affidavit 
and  information  on  which  he  was  prosecuted 
to  have  been  committed  on  one  Dora  Little, 
who  was  alleged  to  be  a  female  child  under 
the  age  of  14  years.  The  com-t  at  the  propa 
time  sustained  a  demurrer  to  appellant's 
plea  In  abatement  and  overruled  his  motion 
for  a  new  trial  and  his  motion  in  arrest  of 
judgment  Error  is  assigned  on  these  rul- 
ings. The  last  one  of  the  alleged  errors  is 
waived  by  appellant.  In  failins  to  refer  ts 
It  In  his  briet 
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Tbe  substance  of  the  plea  In  abatement  Is 
that  on  the  26th  day  of  October,  1894,  the 
affidavit  and  Information  were  filed  in  the 
Knox  circnit  court;  that  be  had  thwetofore, 
to  wit,  on  Jnly  2,  1894,  be«a  boimd  oTer  to 
the  Knox  circuit  conrt  by  the  mayor  of  Vln- 
cennee  to  answer  said  charge,  and  that  he 
had  been  In  custody  ever  since,  np  to  October 
26,  1894;  "that  at  the  Knox  dtcnit  court 
there  was  a  grand  Jury  regularly  drawn  to 
investigate  into  high  crimes  and  misdemean- 
ors committed  within  the  Jurisdiction  of  the 
county  prior  to  the  Ist  day  of  September, 
1894,  and  during  said  term;  that  on  the  25th 
day  of  October,  1894,  that  said  affidavit  and 
Information  were  so  filed  against  him,  said 
grand  Jury  had  not  been  discharged  for  said 
term,  and  no  order,  of  said  conrt  had  been 
made  relative  tr  the  discharge  of  the  same  fOr 
said  term  of  court;"  that  he  is  not  guilty  of 
any  crime  as  charged  in  said  affidavit  and 
information;  that  he  had  not  been  indicted 
by  any  grand  Jury  for  the  same  during  said 
term,  or  any  other;  and  that  during  all  of 
said  time  the  Knox  circuit  conrt  was  in  ses- 
sion. It  has  been  held  by  this  court  that,  to 
constitute  a  good  plea  in  abatement  of  a  crim- 
inal charge  by  affidavit  and  Information,  the 
plea  must  negative  all  the  provisions  of  the 
statute  authorizing  a  prosecution  for  the  of- 
fense by  affidavit  and  Information.  State  v. 
Drake,  125  Ind.  367,  25  N.  E.  434.  Prosecu- 
tions by  affidavit  and  Information  of  all  pub- 
lic offenses,  except  treason  and  murder,  are 
authorized  by  our  Criminal  Code  in  any  one 
of  the  four  cases,  namely:  (1)  Whenever  a 
person  Is  In  custody  or  on  ball  on  a  charge 
of  felony  or  misdemeanor,  except  treason  and 
murder,  and  the  court  is  In  session,  and  the 
grand  Jury  Is  not  In  session,  or  has  been  dis- 
charged; (2)  wh«iever  an  Indictment  pre- 
sented by  the  grand  jury  has  been  quashed, 
and  the  grand  Jury  for  the  term  when  such 
indictment  Is  quashed  is  not  in  session,  or  has 
been  discharged;  (3)  when  a  cause  has  been 
Appealed  to  the  supreme  court,  and  reversed 
on  account  of  any  defect  In  the  Indictment; 
and  (4)  whenever  a  public  offense  has  been 
committed,  and  the  party  charged  with  the 
offense  Is  not  already  under  an  Indictment 
therefor,  and  the  conrt  Is  In  session,  and  the 
grand  Jury  has  been  discharged  for  the  term. 
Bev.  St  1894,  {  1748  (Kev.  St  1881,  {  1679). 
AH  these  facts  must  be  negatived  and  pnt  In 
^Bsne  by  a  plea  In  abatement  or  it  will  be 
•nsnffldent  on  demurrer.  Hodge  v.  State,  85 
Ind.  661;  Blder  v.  State,  96  Ind.  162;  State 
r.  Drake,  supra.  Conceding,  without  dedd- 
tag,  that  the  facts  essential  to  authorize  a 
prosecution  by  affidavit  and  information  In 
^be  three  cases  last  named  have  been  snffl- 
dently  put  in  Issue  by  the  plea,  we  think  it 
does  not  put  in  issue  the  facts  named  in  the 
first  case  authorizing  such  a  prosecution, 
namely,  that  "the  grand  jury  la  not  in  ses- 
sion, or  has  been  discharged."  The  nonex- 
istence of  these  two  facts  must  be  alleged. 
It  is  alleged  that  the  grand  Jury  had  not  been 


discharged,  which  snffidently  negatives  one 
only  of  the  facts  in  question.  But  the  non- 
existence of  that  fact  is  not  enough,  because 
its  nonexistence  is  not  inconsistent  with  tbe 
fact  that  the  grand  Jury  is  either  in  session, 
or  has  never  been  Impaneled.  There  Is  no 
allegation  that  the  grand  Jury  was  then  In 
session,  or  ever  had  been  during  the  term. 
If  It  had  not  been  so  In  session,  the  right  to 
prosecute  by  affidavit  and  Information  was 
authorized  by  statute,  as  we  have  seoi. 
Hence  the  plea,  to  be  snffident  sliould  have 
negatived  the  tact  by  alleging  that  the  grand 
Jury  was  In  session,  and  thus  put  in  Issue  the 
right  to  so  prosecute.  Instead  of  alleging 
that  the  grand  Jury  was  In  session,  the  plea 
alleges  that  "there  was  a  grand  jury  regular- 
ly drawn,"  but  it  nowhere  alleges  that  such 
grand  Jury  was  ever  Impaneled  or  organized, 
or  ever  went  Into  session.  Without  showing 
that  the  grand  Juiy  was  ever  in  session  dur- 
ing the  term,  it  would  be  idle  to  allege  that 
it  had  not  been  discharged.  Such  nondls- 
chat^  would  be  perfectly  consistent  with  the 
fact  that  such  grand  Jury  had  never  been  im- 
paneled, and  thwefore  consistent  with  the 
right  to  prosecute  by  affidavit  and  informa- 
tion. But,  even  if  the  allegation  that  there 
was  a  grand  Jury  regularly  drawn  could  be 
held  equivalent  to  an  allegation  that  It  was 
impaneled  and  went  Into  session,  still  the 
plea  Is  insufficient  because  It  nowhere  states 
what  term  of  conrt  It  was  drawn  for.  There 
might  have  been  a  grand  Jury  drawn  for  a 
subsequent  term,  and  not  at  the  term  at 
which  appellant  was  prosecuted.  In  such 
case  he  could  be  prosecuted  by  affidavit  and 
Information.  The  law  does  not  absolutely 
require  a  grand  Jury  at  every  term  of  the 
drcult  court  Kennegar  v.  State,  120  Ind. 
176,  21  N.  B.  917.  But  even  If  a  grand  jury 
had  been  In  session  since  appellant's  arrest 
and  had  been  discharged  without  indicting 
him,  It  Is  no  reason  why  he  may  not  be 
prosecuted  by  affidavit  and  Information. 
State  V.  Boswell,  104  Ind.  641,  4  N.  B.  675, 
upon  this  point  is  overruled,  as  It  Interpolates 
into  the  statute  a  condition  Inconsistent  with 
Its  plain  provisions.  A  plea  In  abatement 
must  be  strictly  construed.  Musgrave  v. 
State.  133  Ind.  297,  32  N.  E.  885;  Billings  v. 
State,  107  Ind.  54,  6  N.  E.  914,  and  7  N.  B. 
763.  Therefore  the  allegation  that  thare  was 
a  grand  jury  regularly  drawn  is  not  equiva- 
lent to  an  allegation  that  such  grand  Jury 
was  Impaneled,  organized,  or  went  Into  ses- 
sion, nor  that  such  grand  Jury  had  been  In 
session.  Hence  the  court  did  not  err  in  sus- 
taining the  demoirer  to  the  plea  tn  abate- 
ment 

The  fourth  and  fifth  reasons  for  a  new  trial 
relate  to  the  testimony  of  Eliza  Little,  the 
mother  of  the  prosecutrix.  The  testimony 
and  objection  thereto  read  as  follows:  "I 
know  the  witness  Jureau,  who  has  testified 
In  this  case.  He  came  to  my  house  next 
morning,  on  the  8th  of  May,  1894,  and  told 
me  about  what  Larkin  Lankford,  the  defend- 
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ant,  bad,  the  nigbt  before,  on  tbe  road  ftoin 
Vincennes,  done  to  Dora,  and  tben  I  spoke  to 
her  about  it  The  way  I  came  to  speak  to 
her  about  It  waa  that  Jureau  told  me  what 
he  heard  defendant  say  to  her  on  the  nlgbt 
before.  (To  which  statements  the  defendant 
At  the  time  objected  and  excepted  for  the 
reason  that  it  was  a  conversation  which  af- 
fected him  in  his  rights  in  this  case,  and  such 
statements  and  conversations  so  given  by  the 
witness  were  not  In  the  hearing  and  presence 
of  the  defendant)"  An  objection  to  incom- 
petent evidence  merely  after  its  admission  la 
generally  unavailing.  Fence  v.  Waugh,  135 
Ind.  143,  S4  N.  B.  860;  Jennings  v.  Stnrde- 
▼ant.  140  Ind.  641,  40  N.  B.  61.  Assuming, 
without  deciding,  that  the  testimony  in  ques- 
tion was  Incompetent  the  record  falls  to 
show  that  appellant  took  such  steps  as  he 
should  have  done  to  make  his  objection  there- 
to available.  It  does  not  appear  whether  the 
testimony  was  given  in  answer  to  a  question 
calculated  to  elicit  tbe  same,  in  which  case, 
to  make  his  objection  available,  he  should 
have  objected  to  the  question,  stating  the 
grounds  of  his  objection,  nor  does  it  appear 
to  have  been  an  answer  not  responsive  to  a 
proper  question;  but  it  appears  to  have  been 
voluntarily  given  by  the  witness,  without  be- 
ing questioned.  If  objectionable  evidence  is 
volunteered  by  a  witness,  or  given  in  an  an- 
swer that  is  not  responsive  to  a  proper  ques- 
tion asked,  or  othwwise  before  objection  can 
reasonably  be  made,  a  motion  should  be  made 
to  strike  out  the  particular  matter  which  is 
considered  Imprc^er.  Vlckery  v.  McCormlck, 
in  Ind.  594,  20  N.  B.  480;  Clanln  v.  Fagan, 
124  Ind.  304,  24  N.  B.  1044;  Pence  v.  Waugh, 
supra;  Jennings  v.  Sturdevant,  supra.  The 
failure  to  object  by  a  motion  to  strike  out 
was  a  waiver  of  the  objection. 

The  fifth  reason  for  a  new  trial  relates  to 
the  testimony  of  the  same  witness  as  to  a 
conversation  with  her  daughter,  the  prosecu- 
trix, the  same  mommg.  The  sixth,  eighth, 
and  ninth  reasons  for  a  new  trial  relate  to 
certain  testimony  given  over  appellant's  ob- 
jection by  the  witnesses  Leathers,  Lake,  and 
An  this,  but  no  ground  on  which  any  of  these 
objections  are  made  is  stated  in  the  record. 
An  objection  to  tbe  admission  of  evidence 
must  state  the  ground  of  objection,  and  must 
be  sufHcieutly  specific  to  designate  the  par- 
ticular evidence  objected  to.  City  of  Delphi 
T.  Lowery,  74  Ind.  620;  Clay  v.  Clark,  7« 
Ind.  161;  Cressler  v.  Williams,  80  Ind.  366; 
Cox  V.  Rash,  82  Ind.  619;  Shackman  v.  Lit- 
tle, 87  Ind.  181;  Kchns  v.  Gates,  92  Ind.  66; 
Noe  V.  State,  Id.  92;  Shade  v.  Creviston,  93 
Ind.  591;  Railway  Co.  v.  Tretts,  96  Ind.  450; 
Bottenberg  v.  Nixon,  97  Ind.  106;  Sbafer  v. 
Ferguson,  103  Ind.  90,  2  N.  B.  302;  Grubbs 
▼.  Morris,  103  Ind.  166,  2  N.  E.  579;  Chap- 
man V.  Moore,  107  Ind.  223,  8  N.  B.  80;  Rail- 
way Co.  V.  Jones,  108  Ind.  551,  9  N.  E.  476; 
McKInsey  v.  McKee,  109  Ind.  209,  9  N.  E. 
771;  Railway  Co.  v.  Walker,  113  Ind.  196,  15 
N.  B.  234:   Utten  v.  School  Tp.,  127  Ind.  81. 


26  N.  B.  667;  Stanley  v.  HoUIday,  130  Ind. 
464,  30  N.  B.  634;  Fowler  v.  Wallace,  131 
Ind.  '847,  81  N.  B.  53.  Otherwise  the  objec- 
tion is  deemed  waived.  Bass  v.  State,  136 
Ind.  165,  36  N.  B.  124. 

It  Is  made  one  of  the  grounds  In  the  motion 
for  a  new  trial  that  the  evidence  does  not 
support  the  verdict,  and  it  is  urged  in  argu- 
ment that  it  la  not  sufficient  to  show  the 
guilt  of  the  accused  beyond  a  reasonable 
doubt  While  there  la  some  conflict  In  the 
evidence,  yet  that  part  of  it  which  tends  to 
support  the  verdict  Is  overwhelming,  and 
amply  supports  it  Under  sneh  circumstances, 
we  cannot  reverse,  no  matter  how  strong  the 
opposing  evidence  may  be.  Deal  v.  State, 
140  Ind.  354,  89  N.  B.  930.  The  court  did 
not  err  in  overruling  the  motion  for  a  new 
trial.  None  of  the  errors  alleged  and  urged 
In  argument  being  available,  the  Judgment  Is 
affirmed. 

a«  Ind.  4S«) 
KAUFFMAN  v.  CLBVBLAND,  C  &  &  ST. 
L.  ET.  CO. 

(Supreme  Coort  of  Indiana.     April  2,  1896.) 
Dbath  bt  WBosoTVh  Act— Actios  bt  Aduihis- 

TKATOK— CONTRIBUTORT  NeOLIOBXCB — 

BoRDBN  or  FRoor. 
Under  Rev.  St  1894,  {  285  (Rev.  St 
1881,  f  284),  authorising  an  administaitor  to 
maintain  an  action  on  the  ground  of  negligence 
to  recover  for  a  pergonal  injury  resulting  in  the 
death  of  his  decedent,  where  the  facts  are  sach 
that  the  deceased  might  have  maintained  an  ac- 
tion had  he  Uved,  the  administrator  is  required, 
as  the  decedent  would  have  been,  to  allege  and 
prove  freedom  from  contributory  negligence;  and 
where,  in  such  case,  there  were  no  witnesses  to 
the  injury,  and  there  is  no  evidence  tending  to 
show  whether  it  was  due  to  tbe  negligence  of 
the  defendant  or  the  deceased,  a  verdict  for  the 
defendant  should  be  directed. 

Appeal  from  circuit  court,  Elkhart  county; 
J.  W.  Adair,  Special  Judge. 

Action  by  Albert  Kauffman,  administrator 
of  the  estate  of  William  M.  Cobbum,  against 
the  Cleveland,  Cincinnati,  Chicago  &  St  Lou- 
Is  Railway  Company.  Judgment  for  defend- 
ant and  plaintiff  appeals.     Affirmed. 

H.  C.  Dodge,  for  appellant  BlUott  &  El- 
liott for  appellee. 

McCABB,  J.  The  appellant  as  the  admin- 
istrator of  the  estate  of  one  William  M.  (>>]> 
bum,  deceased,  sued  tbe  appellee  to  recover 
damages  sustained  by  the  widow  and  chil- 
dren of  the  deceased,  resulting  to  them  on  ac- 
count of  his  death,  which  is  alleged  to  have 
been  caused  by  the  negligence  of  the  appellee, 
and  without  any  fault  or  negligence  on  the 
part  of  the  deceased.  Tbe  Issues  Joined  were 
tried  by  a  Jury.  At  the  close  of  the  plain- 
tiff's evidence,  the  court  Instructed  the  Jury 
to  rettun  a  verdict  for  the  defendant  which 
they  accordingly  did.  The  court  rendered 
Judgment  on  such  verdict  over  appellant's 
motion  for  a  new  trial. 

Tbe  principal  and  only  material  reason  as- 
signed for  a  new  trial  is  the  action  of  the 
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trial  court  1b  directing  a  verdict  for  the  de- 
fendant  Such  an  action  as  tlila  is  purely 
statutory,  and  the  statute  that  authorizes  It 
does  80  upon  the  condition  that  the  facts  are 
such  as  that  the  deceased  might  have  main- 
tained the  action,  had  he  lived,  (or  the  inju- 
ry resulting  from  the  same  act  or  omission. 
Bev.  St.  1894,  i  285  (Rev.  St  1881,  i  284). 
Therefore,  the  plaintiff  must,  in  order  to  re- 
cover in  this  class  of  cases,  allege  and  prove 
the  same  facts  that  are  required  to  warrant 
a  recovery  by  a  plaintiff  who  sues  for  dam- 
ages on  account  of  injuries  resulting  from  the 
defendant's  negligence.  And  in  that  class  of 
cases  It  must  be  alleged  and  proved,  not  only 
that  the  defendant's  negligence  was  the  prox- 
imate cause  of  the  injury,  but  that  the  injured 
person  was  free  from  negligence  contributing 
to  sacb  injury.  Smith  v.  Bailroad  C!o.  (Ind. 
Sop.)  40  N.  B.  270;  Railroad  Co.  v.  Butler, 
103  Ind.  31,  2  N.  E.  138;  Railway  Co.  v. 
Hammock,  113  Ind.  1,  14  N.  E.  737;  RaU- 
way  Go.  V.  Hill,  117  Ind.  56,  18  N.  E.  461; 
Railway  Ca  v.  Howard,  124  Ind.  280,  24  N. 
B.  892;  Railway  Ca  v.  Stommel,  128  Ind. 
35,  25  N.  E.  863;  Mann  v.  Stock-Yard  Co., 
128  Ind.  138,  26  N.  E.  819;  Pennsylvania  Co. 
V.  Meyers,  136  Ind.  242,  36  N.  E.  32;  Railroad 
Co.  V.  Stick  (Ind.  Sup.)  41  N.  E.  365;  liam- 
port  T.  RaUroad  Co.  (Ind.  Sup.)  41  N.  E.  586; 
Railroad  Co.  v.  Duncan  and.  Sup.)  42  N.  E. 
87;  Oleson  v.  Ralh^oad  Co.  (Ind.  Sup.)  42  N. 
B.  73(S.  The  injury  and  death  In  this  case 
were  caused  by  the  decedent's  getting  caught 
between  the  bumpers  or  deadwoods  of  two 
box  cars  at  a  street  crossing  in  the  city  of 
GiOBhen,  and  being  thereby  crushed  to  death. 
The  train  or  cars  had  been  uncoupled  or  sep- 
arated, 80  as  to  leave  a  space  to  avoid  ob- 
frtmction  of  travel  along  the  street  until  the 
trainmen  were  done  switching,  and  could  pull 
out  of  the  way.  It  was  about  11  o'clock  a. 
m.,  though  a  severe  snow  storm  was  blowing, 
80  that  it  was  difficult  to  see  more  than  three 
or  four  rods  away.  The  decedent  started 
from  his  home,  in  East  Goshen,  to  go  west 
along  Lincoln  avenue,  across  the  appellee's 
tracks,  and,  as  is  supposed.  In  attempting  to 
pass  through  such  open  space  between  the 
cars,  got  caught  and  killed.  No  one  saw 
him  get  kUled  or  caught,  nor  did  any  one 
see  him  make  the  attempt  to  cross.  Conse- 
quently, there  is  no  evidence  whatever  as  to 
what  degree  of  care  he  used,  or  that  he  used 
any  care,  to  avoid  the  injury. 

But  it  is  earnestly  insisted  that  the  Jury 
might  have  Inferred,  and  had  a  right  to  draw 
the  Inference,  that  he  was  free  from  con- 
tributory fault  or  negligence,  from  the  fact 
that  there  was  nothing  in  the  evidence  Tend- 
ing to  show  contributory  negligence.  But  it 
has  been  expressly  ruled  to  the  contrary  by 
this  court  in  RaUway  (3o.  v.  Howard,  supra, 
and  in  Railroad  Co,  v.  Duncan,  supra.  There- 
fore, there  being  no  evidence  to  establish  one 
of  the  indispensable  elements  of  the  plaintiff's 
cause  of  action,  there  was  nothing  to  be  de- 
termined but  a  simple  question  of  law;  and 


that  question  was,  can  a  plaintiff  recover  for 
negligence  without  proving  that  the  injured 
person  was  free  from  fault  or  negligence 
contributing  to  such  injury?  It  was  the  du- 
ty of  the  trial  court  to  determine  that  ques- 
tion itself.  It  could  neither  escape  nor  avoid 
the  duty.  It  did  that  duty  correctly  by  di- 
recting the  Jnry  to  return  a  verdict  for  the  de- 
fendant Lamport  v.  Railroad  Co.,  supra; 
Engrer  v.  Railway  Co.  (Ind.  Sup.)  42  N.  E. 
217;  Oleson  v.  Railroad  Co.,  supra.  There 
was  no  error  in  overruling  the  motion  (or  a 
new  triaL    Judgment  affirmed. 


(M4  Ind.  459) 

Mcdonald  v.  Pittsburgh,  c  o.  & 

ST.  L.  by:  CO. 

(Supreme  Court  of  Indiana.     April  2,  1S96.) 

Pbath  bt  Wronofdi.  Aot^-When  Aotiox  Libs. 

A  baBtard  is  not  a  child,  within  the 
meaning  of  Rev.  St  1894,  S  267  (Rev.  St  1881, 
S  266),  providing  that  a  father  raaj  maintain  an 
action  for  the  death  of  a  child. 

Appeal  from  circuit  court,  Jaclcson  county; 
S.  B.  Voyles,  Judge. 

Action  by  Daniel  McDonald  against  the 
Pittsburgh,  Cinclonatl,  Chicago  &  St  Louts 
Railway  (Company  for  the  death  of  plaintiff's 
son,  caused  by  defendant's  n^ligence.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

O.  H.  Montgomery  and  J.  B.  Brown,  (or  ap- 
pellant    S.  Stansifer,  for  appellee. 

MONKS,  J.  Appellant  brought  this  action 
against  appellee  under  section  266,  Bev.  St 
1881  (section  267,  Rev.  St  1894),  to  recover 
damagres  for  the  death  of  a  minor,  alleging  In 
his  complaint  that  said  deceased  was  his  son. 
Appellee  filed  an  answer  alleging,  in  substance, 
that  the  deceased  was  a  bastard,  begotten  and 
bom  out  of  wedlock,  and  that  appellant  never 
married  the  mother  of  said  deceased,  and  nev- 
er adopted  him  by  the  order  of  any  court.  A 
demurrer  for  want  of  facts,  to  this  answer, 
was  overruled.  To  this  answer  appellant  fil- 
ed a  reply  alleging,  in  substance,  that  the  al- 
legations of  said  answer  are  true,  but  that 
the  deceased  was  his  illegitimate  child,  and 
that,  when  but  six  months  old,  appellant  re- 
ceived him  from  his  mother,  and  relieved  her 
of  his  care  and  custody,  and  acknowledged 
him  as  hia  son,  and  afterwards  dischargea 
every  duty  as  a  parent  towards  him,  and  re- 
ceived from  bim  all  the  services,  obedience, 
and  respect  due  from  a  legitimate  son;  that 
his  mother  abandoned  him,  and  is  deceased; 
that  said  deceased  son  has  no  guardian  or  next 
of  kin,  except  only  appellant.  To  this  reply 
appellee  filed  a  demurrer  for  want  of  (acts, 
which  was  sustained.  Appellant  refusing  to 
plead  further.  Judgment  was  rendered  in  fti- 
vor  of  appellee.  The  errors  assigned  call  in 
question  the  action  of  the  court  In  overruling 
appellant's  demurrer  to  the  answer,  and  in 
sustaining  appellee's  demurrer  to  the  reply. 
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Section  266,  Rev.  St  1881  (section  267,  Bev. 
St  1894),  upon  which  this  action  is  predicated, 
is  as  follows:  "A  father  or  In  case  of  his 
death  or  desertion  of  his  family  or  Imprison- 
ment, the  mother  may  maintain  an  action  for 
the  injury  or  death  of  a  child,  and  a  guardian 
tor  the  injury  or  death  of  his  ward."  As  the 
right  to  recover  damages  for  the  death  of  a 
human  being  is  purely  statutoiy,  the  statute 
must  be  strictly  construed;  and,  before  appel- 
lant can  recover,  he  must  bring  himself  clear- 
ly within  Its  terms.  When  the  statute  speci- 
fies who  may  bring  such  action,  only  those 
persons  named  can  maintain  it  If  no  such 
person  exists,  then  no  recovery  can  be  had. 
Thomburg  v.  Strawboard  Co.  (Ind.  Sup.)  40  N. 
E.  1062,  and  cases  cited.  At  common  law  a 
bastard  has  no  father,  and  was  considered  the 
son  of  nobody.  He  was  sometimes  called 
"flllus  nuUius,"  and  sometimes  "Alius  populi." 
1  BL  Comm.  458,  459;  2  Kent,  Ck>mm.  212; 
Simmons  v.  Bull,  21  Ala.  501,  56  Am.  Dec. 
257,  and  note  258;  Blacklaws  v.  Milne,  82 
HL  505;  Marshall  v.  Railroad  Co.  (Mo.  Sup.) 
25  S.  W.  179.  It  is  said  in  Bl.  Comm.  459: 
"A  bastard  cannot  be  heir  to  any  one,  neither 
can  he  have  heirs,  but  of  his  own  body;  for, 
being  nullius  flllus,  he  is  therefore  of  kin  to 
nobody,  and  has  no  ancestor  from  whom  any 
inheritable  blood  can  be  derived."  It  is  a 
rule  of  construction  that  prima  facie  the  word 
"child"  or  "children,"  when  used  either  in  a 
statute  or  will,  means  legitimate  child  or  chil- 
dren; that  is,  that  bastards  are  not  within  the 
meaning  of  the  term  "child"  or  "children." 
Thomburg  v.  Strawboard  Co.,  supra;  Ma> 
shall  V.  Railroad  Co.,  supra;  Id.,  46  Fed.  269, 
273;  Dickinson  v.  Railway  Co.,  2  HurL  &  a 
735;  Earklns  v.  Railroad  (3o.,  15  Phlla.  286; 
Gibson  V.  Railway  Co.,  2  Out  658;  Good  v. 
Towns,  56  Vt  410;  Blacklaws  v.  MUne,  snpra; 
Dorin  T.  Dorin,  13  Moak,  Eng.  R.  90,  L.  R. 
7  H.  L.  568;  HUl  v.  Crook,  7  Moak,  Eng.  R.  1, 
Ij.  B.  6  H.  L.  2&5;  Barnes  v.  Greenzebach,  1 
Edw.  Ch.  41;  Walt  Act  &  Def.  49;  3  Am.  & 
Eng.  Enc.  Law,  229,  and  notes  on  pages  230- 
233;  11  Am.  &  Eng.  Enc.  Law,  770;  1  Beven, 
Neg.  250;  Patt  Ry.  Ace.  Law,  p.  492,  {  409; 
Tiff.  Death  Wrong.  Act  I  85;  1  Shear.  &  R. 
Neg.  {  13.  Dickinson  v.  Railway  Co.,  supra, 
was  an  action  brought  under  St  9  &  10  Vict, 
c.  93,  known  as  "Lord  Campbell's  Act"  pass- 
ed in  1846.  That  act  provides  "that  every 
such  action  shall  be  for  the  benefit  of  the 
wife,  husband,  parent,  and  children  of  the  per- 
son whose  death  shall  have  been  caused." 
Pollock,  C.  B.,  said:  "But  beyond  all  doubt  In 
the  construction  of  the  act  of  parliament  the 
word  'child'  means  legitimate  child  only." 
This  case  is  cited  and  approved  in  Gibson  t. 
Railway  Co.,  supra.  Marshall  y.  Railroad  Co., 
supra,  was  an  action  brought  to  recover  dam- 
ages for  the  death  of  another,  under  section 
4425,  Rev.  St  Mo.  1889.  That  part  of  the 
statute  providing  who  should  sue  and  recover 
when  the  deceased  was  a  minor  was  as  fol- 
lows: "Third,  If  such  deceased  be  a  minor 
and  unmarried,  whether  such  deceased  un- 


married minor  be  a  natural  borh  or  ado(>t- 
ed  child,  *  •  *  then  by  the  father  and 
mother,  who  may  Join  In  the  suit  and  each 
shall  have  an  equal  Interest  in  the  judgment; 
or  if  either  of  them  be  dead,  then  by  the  suf- 
vivor."  The  court  held  that  the  father  of  an 
Illegitimate  child  did  not  come  within  the 
meaning  of  the  act  and  could  not  maintain 
such  action.  In  Harklns  v.  Railroad  C!o.,  su- 
pra, it  wa«  held,  under  the  statute  of  Pennsyl- 
vania which  enacts  that  the  persons  entitled 
to  recover  damages  for  any  injury  causing 
death  "shall  be  the  husband,  widow,  chUdren 
or  parents  of  the  deceased  and  no  other  rela>- 
tlve,"  did  not  give  any  one  the  right  to  recov- 
er damages  for  the  death  of  an  illegitimate 
child.  The  court  said  "that  the  words,  'hus- 
band, widow.  chUdren  or  parents  of  the  de- 
ceased and  no  other  relative,'  had  in  view  the 
family  relation,  as  ccmstituted  and  recognized 
by  the  law,  and  that  It  was  not  intended  to  ex- 
tend the  benefits  of  the  act  to  persons  not  fall- 
ing within  the  legal  definition  of  the  enu- 
merated relationships."  We  think  it  dear, 
both  upon  principle  and  the  authorities  cited, 
that  the  father  of  an  Illegitimate  child  cannot 
recover  damages  for  the  death  of  such  child, 
under  the  provisions  of  section  266,  Rev.  St 
1881  (section  267,  Rev.  St  1894).  The  court 
did  not  err,  therefore.  In  overruling  appel- 
lant's demurrer  to  the  answer,  or  in  sustaio- 
Ing  appellee's  demurrer  to  the  reply.  Judg- 
ment affirmed. 

(144  lod.  43») 

METER  T.  MANHATTAN  LIFE  INS,  CO. 

OF  NEW  YORK. 

(Supreme  Court  of  Indiana.     April  2,  1896.) 

PbACTIOB — ^iNTEBROGATORIEg    FlLBO  WrTH    PlBAD- 
IN08 — LiFB  IXSOBANCB — DiREOTINO  VbBDIOT. 

1.  A  party  cannot  be  required,  in  answer  to 
InterrogatorieB  filed  with  a  pleading,  to  state  con- 
clusions of  law,  answer  hypothetical  qnestions,  <v 
give  opinions,  or  to  set  out  copies  of  instmmenta; 
and  interrogatories  calling  for  such  matters  may 
properly  be  stricken  out 

2.  Unless  information  called  for  by  interrog- 
atories filed  is  required  to  enable  a  party  to  plead 
or  to  prepare  for  trial,  the  striking  out  of  such 
interrogatories  is  without  prejudice  where  the 
adverse  party  is  examined  rally  as  a  witness. 

3.  Tlie  principle  of  a  recovery  on  a  qnan- 
turn  valebat  has  no  application  to  policies  ot 
life  insurance  which  are  indivisible,  and  where 
a  policy  bad  been  forfeited  under  its  terms  for 
nonpayment  of  premiums  there  can  be  no  pro- 
portionate recovery  thereon  on  the  ground  uiat 
it  provided  for  the  issuance,  on  its  surrender 
before  forfeiture,  of  a  paid-up  policy  proportion- 
ate in  amount  to  the  number  of  premiums  paid, 
no  application  for  such  paid-np  policy,  nor  offer 
to  surrender,  by  the  insured,  lieing  shown. 

4.  Where  there  is  an  entire  absence  of  evi- 
dence to  sustain  essential  allegations  of  a  com- 
plaint a  verdict  should  be  directed. 

Appeal  from  superior  court  Marion  county; 
J.  W.  Harper,  Judge. 

Action  by  Charles  F.  Meyer,  as  administra- 
tor of  the  estate  of  George  F.  Meyer,  against 
the  Manhattan  Life  Insurance  (Company  of 
New  Tork.  Judgment  for  defendant  and 
plalntifl  appeals.    Affirmed. 
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Flucu  &  Ftnch,  for  appellant   Miller,  Win- 
ter &  Elaiu,  for  applet!. 

HOWARD,  J.  This  was  an  action  against 
appellee,  brouj^t  by  the  appellant  adminis- 
trator upon  two  separate  jwllcles  of  life  insur- 
ance Issued  by  appellee  to  George  F.  Meyer, 
In  the  sums  of  $5,000  and  $10,000,  respectlTe- 
ly.  The  complflJnt  alleges  the  issuance  of  the 
policies  to  George  F.  Meyer;  that  the  same 
were  not  to  become  binding  upon  the  company 
until  countersigned  by  the  agent  of  the  com- 
pany In  Indianapolis;  that  be  did  countersign 
them,  and  deliver  them  to  the  assured;  that 
the  assured  p&ld  the  premiums  upon  said 
policies  during  the  years  1864,  1865,  1866, 
1867,  and  1868,  and  that  before  the  premiums 
for  the  year  1869  became  due  and  payable  the 
appellee  gave  George  F.  Meyer  notice  that  it 
would  not  receive  said  premiums  except  upon 
the  condition,  to  wit,  that  said  Meyer  would 
pay  to  appellee  interest  at  the  rate  of  7  per 
cent,  discounted  In  advance  upon  his  then 
outstanding  notes  given  for  the  premiums; 
that  George  F.  Meyer  had  made  no  contract 
with  appellee  to  pay  such  interest  as  a  condi- 
tion of  the  receipt  of  said  premiums  and  suc- 
ceeding premiums,  and  said  requirement  and 
demand  were  wrongful,  unlawful,  and  op- 
pressive, and  said  M^er  was  not  compelled  to 
comply  therewith,  and  did  not  comply  there- 
with; and  thereupon  said  appellee  marked 
said  policies  upon  Its  books  a»  canceled  and 
void.  It  Is  further  alleged  that  said  Meyer 
was  ready,  willing,  and  able  to  pay  said  pre- 
miums that  were  due  in  1869,  and  the  suc- 
ceeding premiums  on  said  policies,  and  would 
have  paid  all  of  said  premiimis,  but  for  said 
wrongful  and  unlawful  demand;  and  that  his 
refusal  to  comply  with  said  wrongful  demand 
did  not  affiect  his  rights  or  the  rights  of  ap- 
pellant tmder  said  p(^cies,  and  said  policies 
remained  In  full  force;  and  then  alleges  the 
compliance  with  all  the  conditions  of  said 
policies  by  said  Meyer  and  plaintiff,  the  death 
of  said  Meyer  and  proof  of  death,  and  denial 
of  liability  by  the  appellee.  The  insurance 
was  on  the  10-year  annual  payment  plan,  un- 
der which  the  holder  of  the  policies  was  enti- 
tled to  participation  in  the  profits  of  the  com- 
pany. The  policy  for  $5,000,  numbered  12,- 
911,  was  issued  on  the  22d  of  September,  1861; 
and  that  for  $10,000,  numbered  14,725,  on  the 
8d  day  of  June,  1865.  Both  were  for  the  sole 
use  of  the  assured.  It  was  the  condition  of 
each  policy  that  after  the  receipt  by  appellee 
of  not  less  than  three  wTinnnl  payments  of 
premiums,  and  on  the  surrender  of  the  policy 
on  or  before  It  should  expire  by  nonpayment 
«f  the  fourth  or  any  subsequent  annual  pre- 
mium, the  appellee  would  issue  a  policy  not 
subject  to  any  further  charge  for  annual  pre- 
miums, payable  at  the  death  of  the  assured. 
The  first  paragraph  of  the  complaint  counts 
upon  the  policy  for  $5,000,  and  the  third  para- 
graph upon  the  policy  for  $10,000,  the  aver- 
ments upon  each  of  said  paragraphs,  except 
the  amounts,  being  the  same.  The  second 
v.43N.x.no.6 — 29 


paragraph  of  complaint  Is  upon  the  provision 
of  the  policy  for  $5,000  for  paid-up  Insurance, 
such  provision  being  that  the  Insured  should 
be  entitled  to  as  many  tenths  of  the  principal 
sum  insured  as  there  shall  have  been  annual 
premiums  paid  on  said  policy;  and  alleges 
that  five  premiums  were  paid,  and  therefore 
the  appellant  is  entitled  to  five-tenths  of  the 
sum  insured.  The  fourth  paragraph  counts 
upon  the  provision  In  the  policy  for  $10,000 
for  paid-up  insurance,  and  alleges  that  four 
premiums  were  paid,  and  therefore  the  appel- 
lant is  entitled  to  four-tenths  of  the  sum  in- 
sured. There  was  an  answer  In  generiCl  de- 
nial; also  special  answers.  In  the  special 
answers  It  was  averred  that  at  the  request  of 
the  assured  the  contracts  In  the  policy  requir- 
ing premiums  to  be  paid  In  cash  were  modi- 
fied by  an  agreement  that  the  company  should 
accept  notes  for  one-half  of  the  annual  pre- 
miums, with  a  further  agreement,  in  consid- 
eration thereof,  that  these  notes  should  be 
New  York  contracts,  and  consequently  bear 
interest  at  the  rate  ol  7  per  cent.,  paya- 
ble annually  In  advance;  that  during  all 
the  years  that  premiums  were  paid  and  ad- 
Justed  by  the  insured  by  giving  such  notes, 
the  interest  was  paid  thereon  at  the  rate 
of  7  per  cent.  In  advance,  according  to  the 
contract,  and  without  objection;  that  the 
appellee  was  a  mutual  company,  and  its 
charter  a  part  of  the  contract,  which  char- 
ter required  that  policies  should  be  forfeit- 
ed for  nonpayment  of  premiums,  and  when 
so  forfeited  the  insured  should  forfeit  all 
claims  for  previous  payments  made  by  him; 
that  in  the  year  1868  the  statement  of  the 
premium  due  in  that  year  was  rendered 
precisely  as  it  had  been  In  former  years,  and 
the  insured  made  no  objection  whatever,  but 
simply  did  not  pay  or  offer  to  pay  the  pre- 
mium, or  any  part  thereof,  and  did  not  offer  to 
pay  any  of  the  notes  he  had  executed,  or  any 
interest  thereon,  but  allowed  the  whcde  pre- 
mium to  remain  unpaid  without  explanation, 
protest,  or  tender  of  any  kind;  that  no  de- 
mand whatever  was  ever  made  for  a  paid-up 
policy,  nor  was  there  any  offer  to  surrender 
the  old  policies,  before  they  were  forfeited, 
which  was  required  in  order  that  the  insured 
might  become  «itltled  to  paid-up  policies;  that 
the  company  was  at  all  times  ready  to  issue 
paid-up  policies  upon  demand  and  surrender 
of  the  old  policies  before  forfeiture;  that  on 
account  of  the  failure  to  pay  premiums  in 
any  way  the  policies  sued  on  by  Insured  be- 
came wholly  forfeited  by  their  terms,  and 
that  the  insured  never  became  entitled  to  any 
paid-up  policies,  nor  was  the  company  liable 
In  any  way  upon  the  original  policies  after 
such  forfeitura  For  reply  to  this  answw  the 
appellant  alleged  that  the  notes  given  for  pre- 
miums were  printed  in  New  Tork,  and  had 
the  name  "New  York"  printed  upon  them; 
but  in  fact  they  were  signed  in  Indiana,  and 
were  ddivered  to  appellee  by  said  Meyer  in 
Indiana;  and  that  said  Meyer  made  no  agree- 
ment that  said  note  should  bear  any  rate  of  In- 
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terest  In  excess  of  6  iter  cent.,  which  was 
the  lawful  rate  of  Interest  In  Indiajia;  that 
the  premiums  on  the  policies  were  payable, 
as  they  matured,  to  the  appellee  in  the  city 
of  Indianapolis,  Ind.,  and  that  the  premiums 
on  said  policies  that  were  paid  to  appellee 
were  paid  in  Indianapolis,  Ind.;  that  there 
was  nothing  in  the  contract  between  the  said 
Meyer  and  appellee  to  warrant  the  appellee  in 
demanding  Interest  on  said  notes  at  the  rate 
of  7  per  cent.,  and  that  the  appellee  wrongful- 
ly made  such  requirement  and  demand  of  said 
Meyer,  and  notified  him  that  no  premium 
would  then  (1860)  or  thereafter  be  received  on 
said  poUcles  unless  Interest  at  the  rate  of  7 
per  cent  on  said  notes  was  paid  with  said  pre- 
miums; and  plaintiff  says  that  the  defendant 
did  not  at  any  time  withdraw  said  notice  and 
demand,  and  the  defendant  could  not  then  or 
thereafter,  while  said  demand,  requirement, 
and  notice  was  adhered  to,  cancel  said  policies, 
and  the  same  continued  in  full  force  and  ef- 
fect Certain  interrogatories  were  filed  for 
the  company  to  answer.  A  number  of  these 
were  stricken  out  on  appellee's  motion  and 
others  answered.  Trial  by  Jury.  Evidence 
heard,  and  at  its  dose  an  instruction  to  find 
for  the  appdlee.  Motion  for  a  new  trial  over- 
ruled. Judgment  for  appellee,  and  appeal  to 
the  general  term.  Case  affirmed  in  general 
term,  and  appeal  to  this  court 

Here  the  error  assigned  Is  the  affirmance 
of  the  Judgment  by  the  general  term.  In  the 
general  term  the  errors  assigned  were:  First 
Overruling  appellant's  motion  to  strike  out 
parts  of  appellee's  answer.  Second.  Over- 
ruling appellant's  demurrer  to  appellee's  an- 
swer. Third.  Overruling  appellant's  motion 
for  a  new  trial,  which  motion  assigrned  as  rea- 
sons: (1)  The  ruling  of  the  court  in  striking 
oat  Interrogatories  and  parts  of  interrogato- 
ries; (2)  error  in  instructing  the  jury  for  the 
appellee;  (3)  error  in  refusing  to  give  t»  the 
Jury  instructions  asked  by  the  appellant;  (4) 
that  the  verdict  of  the  Jury  was  contrary  to 
the  evidence  and  to  the  law,  and  not  sustained 
by  the  evidence.  Fourth.  Error  of  the  court 
in  instructing  the  Jury  to  return  a  verdict  for 
the  appellee. 

Of  these  questions  involved  In  the  ruling  at 
general  term  those  discussed  here  are: 
First,  the  ruling  on  the  motion  to  strike  out 
Interrogatories;  second,  the  Instmctlon  to  re- 
turn a  verdict  for  appellee. 

Of  the  ruling  of  the  court  in  striking  oat 
inttfrogatories  and  parts  of  interrogatories, 
counsd  for  appellee  say:  "K  would  be  quite 
unprofitable  to  discuss  this  mlmg  with  re- 
spect to  each  interrogatory.  We  believe  It 
will  be  apparent,  upon  reading  the  several 
Interrogatories  stricken  out  and  those  parts 
stricken  from  certain  others,  that  there  was 
no  error  In  the  ruling  made  with  respect  to 
any  of  them.  In  most  cases  nquiry  was 
made  with  respect  to  some  matter  of  opinion, 
the  legal  effect  of  some  written  instrument, 
or  a  conclusion  of  law  was  asked  with  re- 
spect to  certain  facts.    In  a  few  instances 


the  appellee  was  called  npoa  to  give  <9in- 
ions  upon  certain  hypothetical  questions,  or 
to  give  copies  of  documents  more  or  less  vol- 
uminous. It  needs  no  argument  to  show  that 
rulings  striking  out  such  interrogatories  were 
properly  made.  A  party  interrogated  under  the 
practice  prevailing  in  Indiana  cannot  be  re- 
quired to  state  oondosions  of  law,  answer  hy- 
pothetical questions,  determine  the  law  upon 
facts  stated,  or  set  forth  copies  of  instru- 
ments. The  law  provides  ample  means  of 
obtaining  copies  of  documents  which  may  be 
used  in  a  lawsuit,  but  they  cannot  be  ob- 
tained by  Interrogatories.  We  believe,  bow- 
ever,  that  counsel  and  court  may  well  be 
spared  any  detailed  examination  of  these  rul- 
ings with  respect  to  each  interrogatory,  for 
the  reason  that  there  is  no  snggeation  in  the 
record  or  in  appellant's  brief  that  he  was  In 
any  way  Injured  by  them.  Interrogatories 
filed  with  pleadings  are  i>ermltted  to  en- 
able a  party  to  the  better  prepare  his  case 
for  trial,  or  adapt  his  pleadings  to  the  facts 
of  the  case.  There  is  no  suggestion  any- 
where in  this  record  or  In  appelant* s  britf 
that  he  lacked  any  informatlcm  upon  any 
subject,  and  by  reason  thereof  was  prejodi- 
ced,  or  pat  to  the  slightest  inconvenience  in 
preparing  his  case  for  trial.  Upon  the  trial 
itself  appellant  called  and  examined  Jacob 
L.  Halsey,  first  vice  president  of  the  appellee, 
and  examined  him  fully  as  to  every  subject 
covered  by  the  interrogatories,  excepting  on- 
ly such  matters  as  depended  upon  written  in- 
struments. This  examinatlou  constitutes  by 
far  the  greater  part  of  the  oral  evidence  in 
the  cause.  It  would  appear  that  no  repre- 
sentative of  the  appellee  who  might  have 
answered  the  Interrogatories  stricken  out  if 
they  had  remained  in  the  record,  could  hare 
done  so  more  fully  and  completely  than  did 
Mr.  Halsey  upon  the  witness  stand.  The  tes- 
timony of  this  witness  was  supplemented,  as 
fully  appears  from  the  bill  of  exceptions,  by 
all  the  competent  documentary  evidence 
which  could  have  been  furnished  under  any 
Interrogatories  stricken  out."  It  is  enough, 
perhaps,  for  us  to  say  that  the  foregoing  con- 
tentions by  counsel  for  appellee  are  fully  sus- 
tained by  the  record.  We  do  not  think,  in 
the  first  place,  and  for  the  reasons  stated  by 
counsel,  that  the  court  committed  any  error 
in  striking  out  any  of  the  interrogatories  or 
parts  of  InterK^atories,  as  complained  of; 
and.  In  the  second  place,  even  if  there  were 
any  error  in  such  ruling,  it  could  be  only  a 
harmless  error.  Inasmuch  as  all  informaticm 
that  might  thus  have  been  obtained  was  ful- 
ly supplied  by  the  evidence  found  in  the  rec- 
ord. 

At  the  close  of  the  evidence,  the  court,  on 
motion  of  appellee,  directed  the  Jury  to  re- 
turn a  verdict  in  Its  favor.  The  principles 
applicable  to  a  ruling  on  a  motion  to  require 
a  Jury  to  return  a  verdict  In  favor  of  the 
plaintiff  or  the  defendant  are  the  same  as 
those  which  apply  to  a  ruling  upon  a  de- 
murrer to  the  evidence.    01es<Mi  r.  Railroad 
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Co.  (St  this  term)  42  N.  B.  788,  and  caaea ' 
cited;   Faaris  t.  Hoberg,  131  Ind.  268,  33  N. 

E.  1028;  Baiott,  App.  Ppoc.  {  687;  BlHott, 
Gen.  Prac.  K  854,  887-889,  and  authorities 
cited;  Parks  t.  Boss,  11  How.  362;  Morris 
T.  Olddlngs,  115  U.  S.  300,  6  Sap.  Ct  66.  And 
see  Palmer  t.  Bailroad  Co.,  112  Ind.  250,  14 
M.  £.  70.  In  Work,  Prac  {  780,  it  is  said: 
"Tlie  role  is  tbat,  wbere  ,t]iere  is  any  evi- 
dence, however  slight,  tending  to  prove  any 
fitct  essential  to  the  maintenance  of  the  case, 
as  to  that  fact  the  question  as  to  the  suffi- 
ciency of  the  evidence  to  estaUlsh  it  is  for 
the  Jory;  and,  applying  the  same  rule  to  the 
whole  case,  if  there  is  any  evidence,  bow- 
ever  slight,  to  sustain  a  cause  of  action  or 
defense,  the  question  must  be  left  to  the 
Jxuy;  but  where  there  Is  no  evidence  to  sus- 
tain a  cause  of  action  or  defense  the  court 
may,  and  should,  instmct  the  Jury  to  find 
against  the  party  having  the  burden  of  the 
Issue."  The  weight  of  authority,  as  Judge 
EUUott  says  In  his  excellent  work  on  General 
Practice  (section  854),  is  that  the  case  should 
be  taken  from  the  jury  when  the  evidence, 
measured  by  the  rules  of  law,  is  insufficient 
to  entitle  the  party  to  a  recovery,  or  where 
It  utterly  falls  to  establish  the  cause  of  ac- 
tion stated  in  the  complaint  A  mere  scin- 
tilla of  evidence  in  favor  of  the  cause  of  ac- 
tion or  the  defense  will  not  be  sufficient  to 
prevent  the  case  from  being  taken  from  the 
jury,  or  to  prevent  the  court  from  directing 
a  verdict  Judged  by  the  foregoing  princi- 
ples, the  court  did  not  err  in  directing  the 
Jury  to  return  a  verdict  for  appellee.  The 
substantial  elements  oi  appellant's  cause  of 
action  were  without  any  support  from  the 
evidence. 

The  policies  were  10-year  annual  payment 
policies,  and  It  was  wtpressly  provided  In 
each  policy  that:    "In  case  the  said  George 

F.  Meyer  shall  not  pay  the  said  preminms 
on  or  before  the  day  hereinbefore  mentioned 
for  the  payment  thereof,  then,  and  in  every 
such  case,  the  said  company  shall  not  be  lia- 
ble for  the  payment  of  the  sum  assured,  or 
any  part  thereof,  and  this  policy  shall  cease 
and  determine."  Also  that:  "In  every  case 
where  this  policy  shall  cease,  or  become  null 
and  void,  all  previous  payments  made  there- 
on shall  be  forfeited  to  the  said  cmnpany." 
And  again:  "The  preminms  are  always  due 
on  the  several  days  stipulated  in  the  policy; 
and  all  risk  to  the  company  commences  at 
the  time  of  the  actual  payment  of  the  flrst 
preminm,  *  *  •  and  continues  untU  the 
day  named  In  the  policy  for  the  payment  of 
the  next  premium,  at  12  o'clock  noon,  and  no 
longer."  The  first  policy  was  issued  in  1864, 
and  the  second  in  1866,  each,  as  already  said, 
on  the  10-year  payment  plan.  But  It  is  ad- 
mitted that  payments  were  made  only  in  the 
years  1864,  1865,  1866,  1867,  and  1868,  and 
that  on  failure  to  make  payments  in  1869  the 
policies  were  both  forfeited.  As  a  reason 
for  not  making  payments  in  1869  or  after- 
wards, it  is  said  that,  while  the  policies  pro- 


vide obly  for  the  payment  of  cash  premi- 
ums, yet  the  parties  made  an  agreement  by 
which  one-half  each  year's  preminm  was  t6 
be  paid  by  tbe  promissory  note  of  the  assur- 
ed, with  Interest  discounted  In  advance. 
These  notes,  with  interest  at  T  per  cent, 
were  given  each  year,  and  the  interest  paid 
with  the   annual  premium,   until  the  year 

1868,  after  which  no  notes  were  given,  and 
no  Interest  or  premiums  paid.  It  is  alleged 
In  the  complaint  that  before  the  premiums 
for  the  year  1869  became  due  and  payable, 
the  appdiee  gave  George  P.  Meyer  notice 
that  It  would  not  receive  said  premiums  ex- 
cept niMn  the  condition  that  he  would  i>ay 
interest  at  7  per  cent,  dlsconnted  In  advance 
upon  his  then  outstanding  notes.  It  is  there- 
fore claimed  that,  said  requirement  being 
wrongful  and  unlawful,  the  said  Meyer  was 
not  compelled  to  comply  therewith,  and  was 
Qiereby  excused  from  making  further  x>ay- 
ment  of  premiums;  and  Insurance  Co.  v. 
HInesley,  76  Ind.  1,  is  cited  in  support  of  the 
contention  so  made,  nie  case,  however,  as 
we  think,  is  not  in  point  In  the  HInesley 
Case  the  appellant  declared  the  iMllcy  for- 
feited "npon  a  tender  of  performance  by  the 
appellee  of  her  part  of  the  modified  con- 
tract" In  the  case  before  us  the  evidence 
totally  fails  to  show  that  the  apx)ellee  com- 
pany ever  gave  the  assured  any  such  notice, 
as  alleged,  that  It  would  not  receive  the  pre- 
miums except  upon  condition  that  he  would 
pay  Interest  at  7  or  any  other  rate  per  cent 
tiiKtn  his  outstanding  notes.  The  evidence 
simply  shows  that  the  company  sent  the  re- 
newal receipts  for  1869  to  its  agent  at  In- 
dianapolis, with  itemized  statements  of  pre- 
minms, notes,  and  interest  due,  as  bad  been 
done  each  preceding  year  since  the  issue  of 
the  policies.  The  sending  of  such  renewal 
receipts  would  not  of  itself  have  been  notice 
that  the  company  would  not  receive  the  pre- 
miums due  in  accordance  with  the  terms  ot 
the  policies.  Besides,  there  was  no  evidence 
to  show  whether  or  not  the  agent  ever  com- 
municated a  knowledge  of  such  renewal  re- 
ceipts for  1869  to  the  assured.  Neither  is 
there  any  evidence,  as  In  the  HInesley  Case, 
that  the  assured  ever  tendered  performance 
of  his  part  of  the  contract  of  insurance  for 

.the  year  1869,  or  for  any  year  thereafter,  or 
that  he  offered  to  pay  the  premiums  due  that 
year  by  the  terms  of  his  contract  of  Insur- 
ance, or  by  any  modified  terms  ot  snch  con- 
tracts. There  was  not  a  particle  of  evidence 
given  upon  the  subject  It  is  furtlier  al- 
leged that  Meyer  was  ready,  willing,  and 
able  to  pay  said  premiums  that  were  due  in 

1869,  and  the  succeeding  premiums,  and 
would  have  done  so  but  for  said  wrongful 
and  unlawful  demand  of  appellee.  Not  a 
scintilla  of  evidence  wa^  given  to  establish 
this  allegation.  Whether  this  alleged  de- 
mand of  the  company  for  imauthorized  in- 
terest was  ever  made,  or,  if  made,  whether 
tills  was  the  canse  of  the  refusal  of  the  as- 
sured to  pay  his  premiums;   or  whether  he 
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was  ready  and  able  to  pay  such  premlams,.  or 
whether  he  abandoned  bis  Insurance  for  any 
other  cause,  we  are  not  Informed  by  any  evi- 
dence  In  the  record.  The  allegations  are 
abundant  and  sufficient,  but  tbe  proof  Is 
wholly  wanting. 

In  support  of  the  second  and  fourth  para- 
graphs of  tbe  complaint,  which  count  on  the 
recovery,  respectively,  of  five-tenths  and  four- 
tenths  of  the  respective  policies,  counsel  say 
that  they  are  entitled  to  recover  by  the  terms 
of  tbe  polidea  themselves.  It  was  a  condi- 
tion of  each  policy  (and  this  is  also  alleged  in 
the  complaint)  that  after  the  receipt  by  the 
company  of  not  less  than  three  annual  pre- 
miums, "and  on  the  surrender  iff  said  poli- 
cy on  or  before  it  should  expire  by  the  non- 
payment of  tbe  fourth  or  any  subsegnoit  an- 
nual premium,"  tbe  company  would  issue  a 
paid-up  i)oUcy  for  as  many  tenths  of  tbe  sum 
Insured  as  there  were  premiums  paid.  It  is 
admitted  that  tbe  policies  were  forfeited  for 
nonpayment  of  premiums  for  the  year  1869, 
and  there  is  no  evidence  that  the  assured,  be- 
fore tbe  date  of  such  forfeiture,  made  any  ef- 
fort to  secure  paid-up  policies  in  accordance 
with  the  terms  of  his  contract  of  Insurance. 
Tbe  contract  of  Insurance,  in  tbe  policy  it- 
self, stipulated  the  terms  and  conditions  up- 
on which  paid-up  p<^clea  would  be  Issued. 
The  assured  failed  to  comply  with  these 
terms,  or  to  make  any  demand  for  such  paid- 
up  policies,  until,  by  the  terms  of  his  con- 
tract, a  forfeiture  of  all  bis  rights  thereun- 
der had  taken  place.  Having,  therefore, 
failed  to  demand  a  paid-up  policy  before  the 
lapse  of  tbe  original  policy,  his  administrator 
cannot  now  recover  anything  under  the  terms 
of  that  original  contract.  So  it  vras  held  in 
Willcuts  V.  Insurance  Co.,  81  Ind.  300,  that  a 
member  of  a  life  Insurance  company,  such 
as  that  in  tbe  cose  at  bar,  is  not  entitled  to 
a  proportionate  part  of  tbe  amount  of  his  pol- 
icy of  insurance  merely  because  a  part  of 
the  premium  was  paid,  and  particularly  In 
case  tbe  conditions  of  the  policy  provide  that, 
if  the  premiums  are  not  paid  when  due,  the 
policy  shall  cease.  Such  a  recovery,  like 
that  of  tbe  wbcde  face  of  tbe  policy,  must  be 
only  in  accordance  with  the  terms  of  tbe 
contract.  The  principle  of  a  recovery  upon 
the  quantum  valebat  has  no  application,  for 
such  a  contract  of  insurance  is  an  indivisible 
one.  See,  also.  Sheerer  v.  Insurance  Co.,  20 
Fed.  886,  and  Railway  Co.  v.  Richards,  152 
111.  59,  38  N.  E.  773.  There  was  a  total  fail- 
ure of  evidence  to  support  tbe  material  alle- 
gations of  tbe  complaint.  Judgment  af- 
firmed. 


(14  Ind.  App.  683) 

HUNTER  V.  STATE. 

(Appellate  Coun  of  Indiana.     April  1,  1896.) 

EcspiNO  Disordsult  Honsi. 

Where  a  wife  owns  a  bawdy  honse,  and 
eundncts  the  bnsiDeas,  her  hnsband,  who  lives 
with  hei  in  such  house  and  oS.  tbe  proceeds  of 


such  businen,   is  guilty  of  keeping  a  bawdy 

house. 

Appeal  from  circuit  court,  Sullivan  coun> 
ty;  William  W.  Moffett,  Judge. 

Lon  Hunter  was  conTlcted  of  keeping  a 
bouse  of  ill  fame^  and  appeals.    Afilrmed. 

Brlggs  &  Lindley,  for  appellant  Wm.  A. 
Ketcham,  Atty.  (3^i.,  G.  D.  Hunt,  and  W. 
H.  Bridwell,  for  tbe  State. 

GAVIN,  0.  J.  Appellant  was  convicted  of 
keeping  a  bouse  of  ill  fame.  From  tbe  evi- 
dence it  appears  that  hia  wife,  who  was 
Indicted  with  him,  and  pleaded  guilty,  ovn>- 
ed  the  bouse,  and  conducted  tbe  business. 
He  bad  no  further  connection  with  it  than 
that  be  lived  with  her  In  the  bouse  as  her 
husband,  was  fed  and  clothed,  furnished 
with  a  horse  and  buggy  and  spending  mon- 
ey, from  tbe  proceeds  of  tbe  business.  Coun- 
sel argue  that  under  our  statutes  enlarging 
the  rights  of  a  married  woman  the  husband, 
who  only  lives  off  of  the  proceeds  of  her  shame, 
cannot  be  held  responsible  therefor.  While 
It  Is  true  that  under  our  liberal  laws  the  le- 
gal disabilities  of  married  women  have  been 
largely  removed,  yet  It  is  not  true  that  the 
husband  has  lost  all  bis  common-law  rights 
and  duties  as  tbe  head  of  tbe  family.  Al- 
though she  may  own  the  property  in  which 
they  live.  It  is  incumbent  upon  him  to  exer- 
cise bis  marital  powers  to  prevent  her  de- 
filing tbe  home  by  keeping  a  brothel.  If,  aa 
here,  he  falls  to  do  so,  but  permits  the  busi- 
ness to  be  there  carried  on,  and  enjoys  tbe 
fruits  of  the  Illegal  traffic,  he  must  share 
with  her  tbe  responsibility  therefor.  1  Bisli. 
New  Cr.  Law,  S  1084;  Com.  v.  Wood,  9T 
Mass.  225;  Com.  v.  Certain  Intoxicating  Liq- 
uors, 115  Mass.  145.  Some  of  the  authorities 
bold  blm  guilty,  under  such  circumstances, 
even  though  he  do  not  share  In  or  receive 
any  part  of  the  profits.  Tbe  conviction  waa. 
In  our  opinion,  right    Judgment  affirmed. 


(14  Ind.  App.  6(1) 
CONNBOTIOUT  MDT.  LIFE  INS.  CO.  et  aL 
V.  HOBBS  et  al. 
(Appellate  Court  of  Indiana.     April  1,  1898.) 

EXBCOTOBS  AND  AdmINISTBATOKS— SALE  OF    RSAI. 
ESTATB— LlSNS— FArmKT. 

Where  a  mortgage  is  foreclosed  after  tbe 
death  of  the  mortgagor,  and  tbe  land  is  sold  by 
the  administrator  under  orders  of  the  court 
free  from  the  incumbrances  thereon,  tbe  costs  of 
the  foreclosure  proceedings  are  a  lien  on  the  land, 
which  most  be  discharged  out  of  the  proceeds  at 
the  sale. 

Appeal  from  circuit  court,  Tipton  county; 
L.  J  Klrpatrick,  Judge. 

Judicial  settlement  of  the  accounts  of  Oran- 
vllle  H.  Hobbs,  administrator  of  tbe  estate 
of  Michael  A.  Murphy,  deceased,  to  wblcb 
tbe  Connecticut  Mutual  Life  Insurance  Com- 
pany ffied  exceptions.  From  a  Judgment  la 
favor  of  tbe  administrator,  such  company  ap- 
peals.  Reversed. 


Digitized  by 


Google 


lod^ 


SEARS  V.  RUNNEB. 


453 


HblBfeln  &  Barrett  and  Oglebay  &  Oglebay, 
(or  appellant  Wangh,  Kemp  &  Waugh,  (or 
appellee. ' 

LOTZ,  J.  The  appellee,  as  the  admlnlstra- 
tor  o(  tbe  estate  o(  Mlchad  A.  Murphy,  de- 
ceased, filed  his  report  as  such  administrator. 
The  appellant  appeared,  and  filed  exceptions 
to  the  report.  The  cause  was  submitted  to 
the  court,  and  resulted  in  a  general  finding  in 
(avor  o(  the  appellee.  The  error  assigned  ia 
ttae  oyerruUng  of  the  motion  for  a  new  trial. 
It  is  insisted  that  the  finding  ia  contrary  to 
the  law  and  the  evidence.  The  fiicts  o(  the 
case  as  established  by  the  undisputed  evi- 
dence are  substantially  ns  follows:  The  ap- 
pellee's decedent  in  bis  lifetime  secured  a 
loan  from  the  appellant,  and  executed  hla 
notes  (or  the  principal  sum  and  notes  (or  the 
interest  (ailing  due  annually.  These  notes 
were  secured  by  a  mortgage  executed  by  the 
decedent  and  his  wKe  on  160  acres  o(  land  In 
Tipton  county.  After  the  maturity  of  the  In- 
debtedness, the  appellant  filed  the  same  as  a 
claim  against  the  estate  of  the  decedent  The 
administrator  allowed  a  part  of  the  claim, 
and  the  cause  was  transferred  to  the  trial 
docket  The  appellant  then  filed  a  second 
paragraph  of  complaint  asking  that  its  mort- 
gage be  foreclosed.  This  cause  was  submit- 
ted to  the  court  and  resulted  In  a  Judgment 
in  favor  of  the  appellant  in  the  sum  of  $3,- 
482.20  and  costs  of  suit  and  a  decree  of  fore- 
closure. Subsequently  the  administrator  filed 
bis  petition,  and  obtained  an  order  of  the 
court  to  sell  the  two-thirds  of  the  real  estate 
covered  by  said  mortgage  to  make  assets 
to  pay  the  debts  of  the  decedent  (the  one- 
tbird  having  been  previously  set  off  to  the 
widow).  The  land  was  sold  free  from  the 
incumbrances,  and  the  proceeds  ordered  paid 
in  discharge  of  the  foreclosure  Judgment 
The  administrator  realized  from  the  sale 
more  than  enough  to  pay  the  whole  amount 
of  appellant's  foreclosure  Judgment  includ- 
ing the  costs.  He  paid  all  of  the  Judg- 
ment except  the  coats,  and  sought  to  set- 
tle the  estate  as  insolvent  and  refused  to 
pay  the  costs  of  the  foreclosure  proceedings 
out  of  the  moneys  realized  from  the  sale 
of  the  lands.  In  its  exception  to  the  re- 
port the  costs  of  the  foreclosure  proceedings 
are  alleged  to  be  $50.  The  appellee,  In  his 
answer  to  the  exception,  did  not  deny  this 
amount  but  sought  to  be  excused  from  such 
payment  on  the  ground  that  such  costs 
were  not  such  a  lien  on  the  lands  as  he  was 
required  to  pay  from  the  money  realized. 
This  answer  tacitly  admits  that  the  costs  in- 
cluded in  such  Judgment  were  S^.  There 
was,  therefore,  some  evidence  of  the  amount 
of  such  costs.  In  Ryker  v.  Vawter,  117  Ind. 
425,  20  N.  B.  294,  it  was  held  that  when 
lands  are  sold  by  an  administrator  free  from 
the  Incumbrances  thereon,  the  moneys  real- 
ized must  be  first  applied  to  the  payment  of 
such  liens.  The  question  here  arises  wheth- 
er or  not  the  costs  of  the  foreclosure  proceed- 


ings were  such  a  li&a  uiion  the  lands  as 
must  be  discharged  by  the  moneys  realized 
from  the  sale.  Costs  are  the  expenses  of  an 
action  recoverable  from  the  losing  party.  The 
practice  is  to  Include  them  in  the  Judgment 
The  costs  of  the  foreclosure  proceeding  were 
therefore  a  lien  upon  the  lands  at  the  time 
the  administrator  procured  the  order  to  sell, 
and  it  was  his  duty  to  pay  them  out  of  the 
moneys  realized  from  the  sale.  Judgment  re- 
Tersed,  with  instructions  to  sustain  the  mo- 
tion for  a  new  trial. 


(IB  Ind.  Ai>p.  2S) 
OAMFBELIi  V.  CONNER. 
(Appellate  Conrt  of  Indiana.     April  3,  1886.) 
Petition  for  rehearing.    Overruled. 
For  former  report  see  42  N.  B.  68& 

DAVIS,  J.  On  appellant's  petition  for  re- 
hearing, we  have  again  examined  the  ques- 
tions discussed.  In  the  circuit  conrt  it 
should  clearly  appear  that  substantial  Jus- 
tice liae  been  done  by  the  yerdlct  or  a  new 
trial  ought  to  be  granted.  After  the  circuit 
court  has  approved  the  verdict  of  the  Jury, 
all  presumptions  are  In  its  favor  in  this 
court,  and  we  are  not  permitted  to  interfere 
unless  it  cleaiiy  appears  that  substantial 
Justice  has  not  been  done.  Smith  v.  Stump, 
12  Ind.  App.  358,  40  M.  El.  279;  Haines  v. 
Porch,  9  Ind.  App.  413,  36  N.  B.  926,  and  au- 
thorities there  cited;  City  of  Lafayette  v. 
Ashby,  8  Ind.  App.  214.  225,  84  N.  B.  238, 
and  35  N.  E.'516.  The  general  rule  ia  that, 
when  evidence  la  admitted  without  objec- 
tion in  response  to  a  question  tliat  indicates 
the  nature  of  the  response,  a  subsequent 
motion  to  strike  it  out  comes  too  late.  Rhea 
T.  Crunk.  12  Ind.  App.  23,  39  N.  B.  879. 

Counsel  for  appellant  earnestly  Insist  that 
the  Judgment  of  tht  trial  court  should  be  re- 
versed, because  witnesses  who  testified  that 
they  had  seen  Henry  Brinker  write  his 
name  were  allowed  to  testify  that  in  their 
opinion,  the  signature  to  the  note  was  not 
his,  without  previously  testifying  that  they 
were  acquainted  with  his  signature.  As- 
suming that  the  rulings  mentioned  were  er- 
roneous, the  record  clearly  shows  that  ap- 
pellant while  Introducing  his  evidence  in 
chief,  asked  and  received  answers  to  ques- 
tions subject  to  the  objection  made  against 
the  questions  of  appellee,  and  therefore  ap- 
pellant is  in  no  position  to  ask  a  reversal 
upon  the  question  presented.  Pence  t. 
Waugh,  135  Ind.  143,  150,  34  N.  B.  860.  The 
petition  for  rebeariug  U  overruled. 


(U  Ind.  App.  689 
SBARS  T.'RUNNBR. 
(Appellate  Conrt  of  Indiana.    April  2,  1896.) 

ASMISSIBILITT  OF    KVIDBNCB  — APFBAL— WaIVKH 

or  Objbotions. 
1.  Whtfe  defendant  in  an  action  on  a  note 
executed  to  a  bank,  alleged  that  be  bad  pledged 
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to  the  bank  as  collateral  a  number  of  shares  of 
its  stock,  and  that  the  bank  bad  sold  the  same, 
and  realized  thereon  enough  to  satisfy  the  note, 
it  was  not  reversible  error  to  reject  evidence 
that  defendant's  note  was  one  of  the  notes  refer- 
red to  in  a  resolution  of  the  bank  directors  di- 
recting the  cashier  to  accept  bonds  of  a  trust 
company,  and  with  such  bonds  take  up  notes  giv- 
en for  stock;  it  appearing  that  defendant's  stock 
was  never  in  fact  transferred  or  canceled. 

2.  Questions  raised  by  motion  are  waived  by 
failure  to  discuss  them. 

Appeal  from  circuit  court,  Benton  count;; 
D.  B.  McConnell,  Special  Judge. 

Action  by  Morton  E.  Runner,  assignee  of 
the  Commercial  Bank  of  Oxford,  against 
frank  J.  Sears,  to  recover  on  a  note.  Judg- 
ment for  plaintiff;  and  defendant  appeals. 
Afflrmed. 

Fraser  &  Istaain,  for  appellant  Geo.  P. 
Haywood  and  Ohas.  A.  Burnett,  for  appellee. 

LOTZ,  J.  The  appellee,  as  the  assignee  of 
the  Commercial  Bank  of  Oxford,  an  Insolvent 
corporation,  brought  this  action  against  the 
appellant,  upon  a  note  execBted  by  the  appel- 
lant to  said  bank.  The  appellant  filed  an  an- 
swer in  three  paragraphs:  First,  payment; 
second,  that  the  defendant  had  pledged  to 
the  bank  20  shares  of  the  capital  stock  of  the 
bank  as  collateral  to  secure  the  note,  and 
that  the  bank  sold  the'  stock,  and  received 
enough  therefor  to  fully  pay  and  satisfy  the 
note;  third,  that  the  consideration  of  the  note 
had  failed.  The  cause  was  tried  by  a  jury, 
which  resulted  in  a  verdict  and  judgment  for 
the  appellee  In  the  sum  of  $8,419.99. 

The  only  errw  assigned  is  the  overruling  of 
appellant's  motion  for  a  new  trial.  On  the 
trial  of  the  cause,  the  appellant  endeavored 
to  show  that  the  bank,  prior  to  the  assign- 
ment, had  exchanged  the  stock  for  bonds  of  a 
certain  trust  company.  He  Introduced  in 
evidence  a  resolution  or  order  of  the  board  of 
directors,  directing  the  cashier  of  the  bank  to 
accept  $15,000  of  the  bonds  of  the  trust  com- 
pany, and  with  the  bonds  take  up  the  notes 
given  for  stock  to  the  extent  of  $15,000.  The 
appellant  then  produced  as  a  witness  the 
cashier  of  the  bank,  and  proposed  to  prove 
by  him  that  appellant's  note  was  one  of  the 
notes  referred  to  in  said  order.  This  evidence 
was  excluded.  This  evidence  might  have 
had  a  tendency  to  explain  the  order  and 
transaction,  and  throw  some  light  upon  It. 
It  might  have  been  slightly  relevant  for  that 
pnri)oee.  But  there  is  nothing  In  the  order 
that  shows  that  appellant's  stock  was  ever 
exchanged  for  the  bonds.  At  the  most,  it 
was  but  a  base  proposition.  As  a  matter  of 
fact,  appellant's  stock  was  not  transferred  or 
canceled,  but  was  found  in  the  bank  after 
the  assignment,  with  appellant's  note  attach- 
ed to  it;  nor  had  the  stock  ever  been  trans- 
ferred upon  the  stock  book  to  any  other  per- 
son; and  the  bonds  of  the  trust  company 
which  were  obtained  by  such  order  were  ob- 
tained by  the  bank  for  the  purpose  of  being 
exchanged  for  gravel-read  bonds,  and  not  for 
stock.    This  evidence  was  undisputed.   There 


was  therefore  no' reversible  error  in  exdud&ig 
this  testimony. 

The  appellant  also  complains  of  the  refasal 
of  the  court  to  give  certain  instructions  asked 
by  him.  This  Instmctlon  In  part  asked  the 
Jury  to  set  oat  in  the  verdict  the  evidence 
given  upon  a  certain  question,  and  the  jury 
found  the  other  fact  requested.  There  waa 
no  error  In  this  action. 

The  other  questions  raised  by  the  motion 
are  waived  for  a  failure  to  discuss  them.  We 
have  given  the  evidence  in  this  case  a  careful 
consideration,  and  axe  convinced  that  the 
judgment  is  clearly  right.  So  convincing  is 
the  evidence  that  It  would  take  a  very  fla- 
grant error  to  cause  a  reversal.  Judgment 
affirmed. 

a*  Ind.  App.  <S6) 
LEMMON  T.  REED. 
(Appellate  Court  of  Indiana.     March  81,  1886.) 

COMPI,Alt«T    FOB    UORBV    LOASED— BUFHOIEKOT — 
BAKlfI.BS8  EbSOK. 

1.  A  complaint  alleging  that  defendant  is  in- 
debted to  plamtiff  in  a  certain  sum  for  mon^ 
loaned  on  a  certain  date  at  defendant's  instance 
and  request;  that  defendant  agreed  to  repay 
said  money  to  plaintiff;  that  the  same,  with  in- 
terest thereon,  is  due  and  tinpald;  that,  prior  to 
the  commencement  of  the  action^  plamtiff  de- 
manded payment  of  the  same,  which  was  refus- 
ed,—is  sufficient,  as  no  bill  of  particulars,  other 
than  the  statement  that  the  debt  was  for  mon- 
ey loaned,  waa,  in  the  absence  of  a  motion  to 
make  more  q>ecific^  necessary. 

2.  Ordinarily  a  pleading  will  not  be  held 
bad  for  nncertamty  and  repugnancy,  unless  the 
inconsistency  is  such  as  to  destroy  the  entire 
meaning. 

3.  A  complaint  alleged  that  on  a  certain 
date  plaintiff  loaned  to  defendant,  at  the  latter's 
request,  a  certain  sumj  which  the  defendant 
promised  to  repay  by  delivering  a  certain  county 
order  for  said  sum;  that  on  said  date,  and  since, 
said  order  was  worth  said  sum,  and  that  afta 
said  contract  matured,  but  before  the  commence- 
ment of  the  action,  plaintiff  demanded  payment 
of  defendant  of  said  sum  of  money  in  accord- 
ance with  said  agreement,  and  that  said  defend- 
ant deliver  to  plaintiff,  in  payment  of  said  sum, 
such  county  order  for  said  amount,  all  of  which 
was  refused,  whereby  plaintiff  was  damaged  in 
a  certain  sum,  whi^,  with  interest  thereon,  is 
unpaid;  that  plaintiff  has  been  at  all  times  ready 
and  willing  to  receive  such  order  in  payment  of 
said  sum,  but  that  defendant  failed  to  deliver 
the  same  in  payment  thereof.  Held,  that  said 
complaint  was  not  bad  for  uncertainty  and  re- 
pugnancy. 

4.  Under  a  complaint  alleging,  in  effect,  that 
defendant  made  an  equitable  assignment  of  his 
interest  in  a  claim  against  Uie  county  to  secure 
plaintiff  in  the  payment  of  a  loan  of  money 
made  by  him  to  defendant,  and  that  defendant 
failed  to  realize  the  amount  of  said  claim  and  to 
turn  over  any  county  order  upon  the  same,  and 
also  failed  to  repay  the  money,  plaintiff  is  en- 
titled to  recover  the  money  loaned. 

5.  It  was  imniaterial  whether  the  daim  was 
justly  due  from  the  county. 

6.  It  was  not  prejudicial  error  to  refuse  to 
permit  a  party  to  file  a  written  motion  request- 
ing certain  special  findings  of  fact,  where  the 
court,  before  final  judgment,  offered  to  permit 
the  filing  of  the  same. 

Appeal  from  circuit  court.  Noble  county; 
Jos.  W.  Adair,  Judge. 

Action  by  Thomas  M.  Reed  against  Antho- 
ny E.  Lemmon  for  money  loaned.     There 
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waa  e  judgment  for  plalntifl,  and  defendant 
appeals.    Affirmed. 

H.  6.  Zimmerman  and  T.  M.  Eells,  for  ap- 
pellant   Luke  H.  Wrigley,  for  appellee. 

KBINBARD,  J.  The  appellant  bas  assign- 
ed errors  upon  the  mling  of  the  court  in  oTer- 
mllng  the  demnrier  to  the  several  paragraphs 
of  the  appellee's  complaint 

The  first  paragraph  alleges,  in  substance, 
that  the  defendant  is  indebted  to  the  plain- 
tiff in  the  snm  of  $826.25  for  money  loaned 
and  advanced  to  defendant  on  the  19th  day  qf 
June,  1894,  at  his  special  instance  and  re- 
quest; that  defendant  agreed  to  repay  said 
tram  of  money  to  plaintiff;  that  the  same, 
with  Interest  thereon,  Is  due  and  remains 
wholly  unpaid;  that  prior  to  the  commence- 
ment of  this  action,  plaintiff  demanded  of  de- 
fendant payment  for  said  amount  .which 
was  refused.  This  paragraph  is  sufficient 
No  bill  of  particulars,  other  than  the  state 
ment  contained  in  the  pleading,  that  the 
debt  was  tar  moaey  loaned  to  the  appellant 
was,  in  the  absence  of  a  motion  to  make 
more  specific,  necessary.  McCoy  t.  Oldham, 
1  Ind.  App.  372,  27  N.  E.  617.  The  second 
paragraph  is  not  materially  different  from 
the  first  and  is  also  sufficient 

In  the  third  paragraph  it  is  averred  that 
on  the  19th  day  of  June,  1894,  plaintiff  loan- 
ed and  advanced  to  defendant  at  the  tat- 
ter's request  the  sum  of  $826.25,  which  sum 
the  defendant  promised  to  repay  to  plain- 
tiff by  delivering  to  him,  in  payment  thereof, 
a  county  order  for  the  payment  of  $826.25 
out  of  the  treasury  of  Noble  county,  Ind., 
drawn  by  the  auditor  of  said  county  upon 
the  treasurer  thereof;  that  on  said  day,  and 
St  all  times  since  then,  such  order  was  worth 
$826.26;  that  defendant's  said  contract  ma- 
tured, and  that  payment  of  said  money  in 
accordance  with  said  agreement,  by  the  de- 
livery of  said  coonty  order,  fell  due,  long 
prior  to  the  commencement  of  tiiis  action; 
that  after  said  contract  matured  and  said 
payment  fell  due,  but  before  the  commence- 
ment of  this  action,  i^intlff  demanded  pay- 
ment of  the  defendant  of  said  sum  of  money 
In  accordance  with  said  agreement  and  de- 
manded that  said  defendant  deliver  to  plain- 
tiff, in  payment  of  said  sum  of  money,  a  coun- 
ty order  for  said  amount  out  of  the  treasury 
of  said  county,  and  drawn  by  the  auditor  of 
said  county  upon  the  treasurer  thereof,  all  of 
which  was  refused,  whereby  plaintiff  was 
damaged  $1,000,  which,  with  interest  there- 
on, is  due  and  unpaid;  that  plaintiff  has  been 
at  all  times  ready  and  wilUng  to  receive  and 
accept  such  county  order  in  payment  of  said 
sum  of  money,  but  that  defendant  has  failed 
and  refused  to  deliver  the  same  in  payment 
thereof.  It  Is  urged  that  this  paragraph  is 
bad  for  uncertainty  and  repugnancy.  Ordi- 
narily a  pleading  will  not  be  held  bad  for 
these  reasons,  unless  the  inconsistency  is  so 
88  to  destroy,  the  entire  meaning.    Bank  v. 


Hhrt  8  Ind.  App.  19,  86  N.  E.  302.  The 
paragraph  before  us  is  not  open  to  the  ob- 
jection named.  If  the  appellee  loaned  the 
appellant  a  sum  of  money,  which  the  parties 
agreed  might  be  repaid  in  a  county  order 
for  that  sum,  and  the  appellant  has  failed  to 
deliver  such  county  order  .as  he  agreed  to  do, 
we  see  no  reason  why  he  should  not  be  re- 
quired to  repay  said  loan  In  money.  Nor  Is 
there  anything  peculiarly  uncertain  or  con- 
tradictory about  the  statement  of  facts  con- 
stituting such  contract  On  the  contrary,  it 
impresses  us  as  a  plain  and  concise  averment 
of  such  facts  as  render  the  appellant  liable 
in  damages,  if  they  are  tme. 

The  fourth  itaragraph  at  complaint  is  sub- 
stantially as  follows:  The  plaintiff  avers: 
That  on  the  19th  day  of  June,  1894,  defend- 
ant stated  to  plaintiff,  who  was  then  and 
still  is  the  county  treasurer  of  Noble  county, 
Ind.,  that  said  county  of  Noble  was  indebt- 
ed to  him  (the  defendant)  in  the  sum  of  $826.- 
25  for  work  and  labor  done  by  defendant  for 
said  county  under  a  contract  with  the  board 
of  commissioners  thereof;  that  said  work 
had  been  accepted  by  said  Ixiard  of  commis- 
sioners; that  the  said  board,  at  its  regular 
session  in  September,  1894,  would  make  an 
allowance  to  defendant  for  said  work,  to  l>e 
paid  out  of  the  treasury  of  said  county,  and 
that  the  defendant  would  then  obtain  a  coun- 
ty order  for  the  paym^it  of  said  snm,  drawn 
by  the  anditw  of  said  county  upon  the  treas- 
urer thereof;  that  the  defendant  waa  in  need 
of  money  for  Immediate  use;  and  that  if 
plaintiff  would  loan  the  defendant  the  snm  of 
$S2a26,  he  (the  defendant)  would  repay  the 
same  to  plaintiff  in  September,  1894.  That 
on  the  said  19th  day  of  June,  1894,  plain- 
tiff, at  defendant's  instance  and  request  loan- 
ed and  advanced  to  defendant  the  sum  of 
$826.25,  which  sum  was  had  and  received  by 
defendant  of  and  from  the  plalntifl  on  said 
day,  and  that  the  defendant  then  executed  to 
plaintiff,  for  such  money,  an  instrument  of 
writing  as  follows:  "AlUon,  Ind.,  June  19. 
1894.  Received  of  Thos.  M.  Reed  eight  hun* 
dred  and  twenty-six  and  *o/ioo  dollars,  cash 
advanced  on  Pucker  street  sinkhole,  being  the 
balance  on  said  work  to  be  deducted  from 
Co.  order.  $826.25.  [Sig.]  Anthony  B. 
Iiemmon."  That  at  its  September  session, 
1894,  said  board  of  commissioners  made  an 
allowance  to  defendant  for  said  work  In  the 
snm  of  $135  and  no  more.  That  said  board 
has  never  made  to  defendant  any  other  or 
different  allowance  for  said  work,  and  that 
said  board  claims  and  contends  that  the  said 
sum  of  $135  is  the  full  amount  that  was  due 
defendant  for  said  work,  and  that  no  other  or 
greater  sum  of  money  was  due  defendant  on 
June  10,  1894,  or  afterwards,  for  said  work. 
That  defendant  has  never  drawn  said  $135 
so  allowed  him,  nor  has  any  county  order 
been  obtained  by  him  for  tlie  same.  That  de- 
fendant has  never  instituted  any  suit  of 
proceeding  to  recover  said  sum  claimed  by 
him,  or  any  part  thereof,  nor  baa  he  ever 
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procured  or  obtained  any  county  order  for 
the  same,  or  any  part  thereof.  That  defendant 
haB  never  repaid  to  plaintiff  any  part  of  said 
$826.25  so  loaned  and  advanced  lilm  by  plain- 
tiff, and  that  the  same,  with  interest  there- 
on. Is  due  and  wholly  unpaid.  That  after  the 
September  session,  1894,  of  said  board  of 
commissioners,  and  after  said  money  became 
due,  but  before  the  commencement  of  this  ac- 
tion, plaintiff  demanded  of  defendant  pay- 
ment of  said  sum  of  money,  and  defendant 
then  promised  to  pay  the  same,  and  to  exe- 
cute to  plaintiff  a  note  therefor,  but  afteiv 
wards  refused  to  execute  the  same.  That 
afterwards,  but  before  this  action  was  com- 
menced, the  plaintiff  demanded  of  defendant 
the  payment  of  said  money,  but  that  defend- 
ant tias  failed  and  refused  to  pay  the  same. 
That  a  county  order  for  the  payment  of  $826.- 
25,  on  the  county  treasury  of  Noble  county, 
wotdd  be  worth  the  full  face  value  of  $826.- 
25.  That  by  reason  of  the  foregoing  facts 
the  plaintiff  has  been  damaged  In  the  sum  of 
$826.25,  fw  which  amount,  with-  interest 
thereon,  be  demands  judgment  The  objec- 
tion to  this  paragraph,  that  It  Impliedly 
shows  that  the  money  advanced  was  paid  by 
Reed  oat  of  the  county  treasury,  upon  a  con- 
tract between  the  appellant  and  the  county 
commissioners,  is  not  well  taken.  The  the- 
ory of  this  paragraph  clearly  is  that  the  ap- 
pellee made  a  sort  of  equitable  assignment  of 
his  Interest  in  a  claim  against  the  county  to 
secure  the  app^lee  in  the  payment  of  a  loan 
of  mcmey  made  by  him  to  appellant;  that  ap- 
pellant has  failed  to  realize  the  amount  of 
said  claim,  and  to  turn  over  any  county  or- 
der upon  the  same,  and  has  also  faUed  to  re- 
pay the  money.  This  being  admitted  by  the 
demurrer,  It  would  be  hlglily  unjust  to  deny 
the  appellee  the  right  of  recovering  his  mon> 
ey,  on  the  facts  stated  being  proved.  Nor 
does  It  make  any  material  difference,  we 
think,  whether  the  claim  was  justly  due  the 
appellant  from  the  county  or  not  The  ap- 
pellee did  not.  according  to  the  averments  of 
this  pleading,  undertake  to  litigate  the  claim 
with  the  county,  for  the  legal  title  to  the  same 
had  not  been  transferred  to  appellee.  There 
was  no  error  in  overruling  the  demurrer  to 
the  paragraph. 

A  demurrer  was  sustained  to  the  second 
paragraph  of  appellant's  answer,  and  this 
ruling  is  assigned  as  error.  We  have  exam- 
ined this  paragraptt,  and  think  tliat  whatever 
defense  it  sets  up  was  available  to  the  appel- 
lant under  the  general  denial. 

Error  is  predicated  upon  the  overruling  of 
the  motion  for  a  new  trial.  It  is  Insisted  In 
this  connection  that  the  finding  Is  not  sus- 
tained by  sufficient  evidence.  We  cannot 
agree  with  appellant's  contention  in  the  con- 
struction of  the  written  instrument  The 
suit  was  not  a  declaration  on  this  instrument 
solely.  The  latter  is  In  the  nature  of  a  re- 
ceipt and  subject  to  oral  explanations.  The 
contract  being  partly  in  writing  and  partly 
In  parol,  must  be  treated  as  a  parol  contract 


There  was  evidence  to  suroort  the  finding 
on  every  proposition. 

There  was  no  prejudicial  error  In  the  rul- 
ing refusing  to  allow  the  appellant  to  file  a 
written  motion  requesting  the  court  to  make 
certain  special  findings  of  facts.  The  rec- 
ord shows  that  the  court  "offered  to  allow 
the  defendant  to  file  the  same  thereafter, 
which  defendant  refused  to  do."  We  do  not 
see  how  appellant  could  have  been  harmed  t^ 
this  error,  if  error  it  was.  The  court  certain- 
ly had  it  in  its  power  to  change  or  modify 
the  special  findings  before  final  judgment 
qnd  if  the  appellant  could  avail  himself  of 
the  privilege  of  filing  his  request  at  any  time 
after  it  was  refused,  and  receive  the  benefit 
thereof,  the  error,  if  any,  became  harmless. 
We  think  the  court  arrived  at  the  justice  ot 
the  case,  In  its  result  and  that  nothing  has 
been  shown  which  entitled  appellant  to  a  re- 
versal.   Judgment  affirmed. 


a*  lad.  App.  64S) 

HARI/ESS  et  aL  V.  CONSUMERS'  GAS 
TRUST  GO. 
(Appellate  Court  of  Indiana.     March  31,  1896.) 
Injonotion— Damaqes— AoTioir  to  Rkcovbb. 
Damages  for  suing  out  an  injunction,  in 
the  absence  of  malice  and  want   of   prolrable 
cause,  can  only  be  recovered  in  an  action  on  the 
undertalsing  which  Hev.   St  1894,  §  1167,  re- 
quires the  plaintiff  to  give. 

Appeal  from  circuit  court,  Henry  county; 
E.  H.  Bundy,  Judge. 

Action  by  the  Consumers'  Gas  Trust  Com- 
pany against  Matilda  Harless  and  others  for 
damages  for  wrongful  suing  out  of  an  injunc- 
tion. From  a  judgment  for  phiintlff,  defend- 
ants appeal.    Reversed. 

H.  C.  Ryan,  for  appellants.  Lamb  &  Hill, 
for  appellee. 

LOTZ,  J.  It  Is  conceded  by  connsel  for  ap- 
pellants and  counsel  for  appeUee  that  the  con* 
trolling  question  involved  in  this  appeal  re- 
lates to  the  sufficiency  of  tbe  third  para- 
graph of  appellee's  amended  complaint  This 
paragraph. alleges,  in  substance,  that  on  the 
25th  day  of  September,  1891,  the  defendants 
brought  an  action  In  the  Madison  circuit  court 
against  this  plaintiff  to  enjoin  it  from  laying 
its  gas  pipes  and  mains  through  certain  lands, 
and  that  in  order  to  obtain  a  temporary  re- 
straining order,  the  defendants  procured  and 
caused  to  be  executed  a  certain  written  under- 
taking of  the  tenor  and  effect  following:  "We 
undertake  that  the  plaintiffs  in  the  cause  of 
Matilda  Harless  et  al.  against  the  Consumers' 
Gas  Trust  Company  shall  pay  to  the  defend- 
ants therein  all  damages  and '  costs  which 
may  accrue  to  it  by  reason  of  the  injunction 
issued  in  this  action;  that  the  defendants  pro- 
cured one  Edward  Harless  and  others,  whose 
names  are  to  plaintiff  unknown,  to  sign  and 
execute  said  written  undertaking,  wliich  un- 
dertaking was  by  the  defendants  presented  to 
the  Madison  circuit  court,  and  approved  and 
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filed  anuHig  the  papers  in  said  cause ;  thatai>- 
qn  the  approval  and  filing  of  said  undertakliig, 
and  upon  the  motion  of  the  defendants,  a  re- 
straining order  was  granted,  and  the  plaintiff 
(in  this  action,  and  defendant  in  that  action) 
was  enjoined  and  restrained  from  laying  the 
gas  pipes  and  mains  until  the  further  order  of 
the  court"  There  are  other  averments  that 
show  that  the  injunction  granted  was  finally 
dissolved  by  the  court,  and  that  the  plaintiff 
suffered  great  damage  on  account  of  its  en- 
forcement. It  is  also  averred  that  the  under- 
taking has  become  lost.  The  defendants  in 
this  action  were  the  plaintiffs  in  the  injunc- 
tion proceeding.  There  is  no  averment  that 
they  signed  or  executed  the  undertaUng,  nor 
is  the  pleading  based  upon  the  undertaking 
itself,  nor  is  there  any  allegation  that  the  in- 
junction proceedings  were  instituted  and  pros- 
ecuted maliciously  and  without  probable 
cause.  The  question  here  presented  is  this: 
Is  the  plaintiff  In  an  injunction  proceeding  lia- 
ble to  the  defendant  for  the  damages  occa- 
sioned after  the  dissolution  of  the  order,  inde- 
pendently of  the  undertaking,  and  aside  from 
malice  and  want  of  probable  cause?  This 
seems  to  be  a  new  question  in  this  state.  By 
section  1167,  Rev.  St.  1894  (section  1163,  Rev. 
St  1881),  it  is  provided  that  "no  injunction  or 
restraining  order  shall  be  granted  until  the 
party  asking  it  shall  enter  into  a  written  un- 
dertaking, with  surety,  •  •  •  for  the  pay- 
ment of  all  damages  and  costs  which  may  ac- 
crue by  reason  of  the  injunction  or  restraining 
order."  There  Is  no  allegation  that  the  un- 
dertaking was  signed  by  the  defendants,  or 
that  their  names  appeared  thereon,  but  it  does 
appear  that  an  undertaking  was  filed,  and  the 
injunction  granted.  If  appellants'  names  ap- 
peared thereon,  no  matter  how  or  by  whom 
signed,  the  filing  of  the  undertaking  and  pro- 
curing the  order  would,  under  such  circum- 
stances, make  such  signatures  their  own,  al- 
though written  without  their  knowledge;  and 
the  undertaking  froul^  be  sufficiently  exe- 
cuted by  them.  Nye  v.  Lowry,  82  Ind.  816, 
320.  And  after  accepting  the  benefits  of  such 
undertaking  they  would  be  estopped  to  deny 
its  execution.  Clugglsh  v.  Koons  (Ind.  App.) 
43  N.  E.  158;  Vlckery  v.  Board,  134  Ind.  554, 
32  N.  B.  880;  Robertson  v.  Smith,  129  Ind. 
422,  28  N.  £.  857.  But  it  does  not  appear 
from  the  averments  that  the  names  of  the 
defendants  were  upon  the  undertaking  at  all. 
and  there  is  nothing  to  show  that  they  exe- 
cuted it  They  have,  however,  received  the 
benefits,  the  same  as  if  they  had  duly  exe- 
cuted the  undertaldng.  They  procured  the 
order  to  be  wrongfully  issued.  The  appellee 
insists  that  they  are  liable  for  this  wrong.  In 
the  ordinary  dvU  action  the  losing  party  is 
mulcted  in  the  costs,  and  often  the  successful 
party  Is  heir  to  much  pecuniary  loss,  notwith- 
standing the  final  Judgment  In  his  favor.  Such 
loss  Is  usually  damnum  absque  injuria.  But  if 
a  party,  In  prosecuting  an  action,  be  actuated 
by  malice,  and  proceed  without  probable 
cause,  the  injured  party  has  a  common-law 


remedy  for  malldons  prosecntion;  This  rule 
applies  to  injunctions  as  well  as  to  other 
forms  of  action.  In  the  early  history  of  equity 
Jurls;»'udence  temporary  restraining  orders 
were  issued  without  requiring  any  bond  or 
other  security.  If  upon  final  hearing  the  in- 
junction was  dissolved,  the  party  enjoined 
might  recover  his  costs.  But  he  had  no  other 
remedy  except  an  action  on  the  case  when  the 
suit  was  malicious  and  without  probable 
cause.  As  the  party  enjoined  frequently  suf- 
fered great  damages  for  which  he  bad  no  ade- 
quate remedy,  the  custom  grew  up  in  the 
equity  courts  that  the  chancellor,  in  the  exer- 
cise of  his  discretion,  might  require  of  the 
plaintiff  a  pledge  or  bond  to  indemnify  the 
defendant  against  loss  in,  the  event  the  in- 
junctive order  should  be  wrongfully  issued. 
Upon  the  dissolution  of  the  injunction  the 
court  might  in  the  same  proceeding,  deter- 
mine whether  or  not  the  defendant  was  en- 
titled to  damages,  and  assess  the  same,  or 
cause  them  to  be  assessed  by  reference  to  a 
master.  This  is  still  the  practice  In  the  courts 
of  chancery  in  England  and  on  the  equity  side 
of  circuit  courts  of  the  United  States,  and 
this  method  is  adopted  by  statute  in  some  of 
the  states.  Russell  v.  Farley,  105  U.  S.  433. 
In  this  state  the  court  has  no  discretion.  It 
can  only  issue  a  temporary  Injunction  upon 
the  filing  of  an  undertaking,  and  it  has  never 
been  the  practice  under  oiir  statute  to  assess 
the  defendant's  damages  in  the  same  pro- 
ceedings on  dissolution  of  the  Injunction. 
This  requires  a  separate  action.  That  the  per- 
son enjoined  may  maintain  an  action  for 
malicious  prosecution  is  well  settled  by  au- 
thority. Robinson  v.  Kellnm,  6  Cal.  399; 
Asevado  v.  Orr,  100  Cal.  293,  34  Paa  777;  Cox 
v.  Taylor,  10  B.  Mon.  17;  Manlove  T.  Vick,  55 
Miss.  567;  Burnett  ▼.  Nicholson,  79  N.  0. 648; 
Hayden  v.  Keith,  82  Minn.  277,  20  N.  W.  195; 
Lawton  v.  Green,  64  N.  T.  330;  Palmer  v. 
Foley,  71  N.  T.  106;  Mark  v.  Hyatt  (N.  Y. 
App.)  31  N.  E.  1099;  St  Louis  v.  St  Lonln 
Gaslight  Co.,  82  Mo.  349;  Keber  v.  Basis,  4  Mo. 
App.  195;  Teasdale  v.  Jones,  40  Mo.  App.  24S. 
But  when  malice  and  probable  cause  are  not 
cfaarged,the  only  other  remedy  left  to  the  per- 
son enjoined  is  an  action  on  the  undertaking 
or  bond.  "Without  a  bond  for  the  payment  of 
damages  or  other  obligation  of  like  effect  a 
party  against  whom  an  injunction  wrongfully 
issues  can  recover  nothing  but  costs,  unless 
he  can  make  out  a  case  of  malicious  proseco- 
tion.  It  is  only  by  reason  of  the  i  bond  and  up. 
on  the  bond  that  he  can  recover  anything." 
Meyers  v.  Block,  120  U.  S.  206,  211,  7  Sup.  Ct 
525.  Ordinarily,  when  a  party  gives  a  bond 
or  undertaking  to  secure  the  performance  of 
his  contracts,  he  is  liable  for  the  breach  of 
his  contract  independently  of  the  bond,  and 
an  action  may  be  maintained  against  him- 
thweon.  But  this  case  is  distingnlshable  from 
that  class  of  cases.  The  imdertaklng  here  is 
given  to  secure  the  appeUee  against  the  ap- 
pellants' wrongful  and  tortious  conduct  The 
appellee  has  Its  commoo-law  remedy  if  the 
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action  Is  mallctoas  and  wltbont  piobaUe 
cause,  but  It  has  no  other  remedy  except  upon 
the  undertaking.  As  the  paragraph  under 
consideration  is  not  based  either  upon  ma- 
licious prosecution  nor  upon  the  undertak- 
ing, it  is  insufficient  to  withstand  appellants' 
demurrer  for  want  of  facts.  Judgment  re- 
versed, with  Instructions  to  sustain  the  de- 
murrer to  the  third  paragraph  of  amended 
complaint 


(14  iDd.  App.  666) 

WAHL  ▼.  SHOULDER. 
(Appellate  Ckturt  of  Indiana.     March  31,  1896.) 
Cakbibks— Injdriks  to  Passbnobbs— Complaint 

— COSTBIBUTORT  NBOLIOBNCE— BUBDBN 

or  FBoor — Witness. 

1.  A  complaint  against  a  common  carrier 
for  injuries  to  a  passenger  from  being  thrown 
from  a  vehicle,  which  did  not  expressly  aver  that 
the  passenger  was  free  from  contributory  negli- 
Kence,  but  alleged  that,  by  reason  of  the  negli- 
gence of  defendant's  servant  in  the  manage- 
ment of  the  horses  and  vehicle,  the  passenger 
was  violently  thrown  therefrom,  was  insufficient. 

2.  In  an  action  against  a  common  carrier  for 
injuries  to  a  passenger,  one  who  nursed  the  pas- 
senger may  state  what,  in  her  opinion,  snch  serv- 
ices were  worth  per  day,  though  she  does  not 
know  whst  is  usually  charged  for  services  of 
that  kind. 

3.  In  an  action  for  personal  injuries,  the  fact 
that  the  evidence  shows  ne^igence  of  defend- 
ant does  not  relieve  plaintiff  of  the  burden  of 
showing  freedom  from  contributory  negligence, 
and  place  on  defendant  the  bnrden  of  showing  it. 

Appeal  from  circuit  court,  Spencer  coimty; 
Edward  Gougb,  Judge. 

Action  by  William  Shoulder  against  John 
Wahl  for  breach  of  contract  as  common  car- 
rier of  passengers.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Kramer,  Herring  &  May  and  McCulIongh 
&  Spaan,  for  appellant  W.  W.  Medcalf,  for 
appellee. 

DAVIS,  J.  The  allegationB  of  the  com- 
plaint are,  iv  substance,  that  on  the  29th  day 
of  May,  1894,  the  appellant  was  a  common 
carrier  of  passengers;  that  on  said  day  be 
undertook  to  carry  the  wife  of  the  appellee 
from  Dale  Station,  on  the  Air  line  Raibroad, 
to  the  residence  of  James  A.  Metcalf,  in  the 
townitf  Dale;  that  by  reason  of  the  careless, 
negligent  and  inefficient  management  by  ap- 
ptilant's  servant  of  the  horses  and  yeblde 
in  which  she  was  being  carried,  she  was  vio- 
lently  thrown  from  said  vehicle,  and  sus- 
tained great  injuries,  whereby  appellee  was 
damaged  In  the  amount  of  $1,000.  A  demurs 
rer  was  filed  to  the  complaint  which  was 
overruled,  and  exception  reserved.  Appel- 
lant answered  by  general  denial.  A  trial  by 
a  jury  resulted  in  a  verdict  and  judgment  for 
appellee. 

One  of  the  errors  assigned  is  that  the  court 
erred  In  overruling  the  d»nurrer  of  the  ap- 
pellant to  the  complaint.  Counsel  for  appel- 
lant Insist  that  the  complaint  is  defective  for 
the  teaapn  tbat  It  does  not  allege  that  the 


wife  of  appellee  was' free  fromfftult  at  the 
time  of  the  Injury,  and  that  tbe  facts  plead- 
ed do  not  show  that  she  was  free  from  con- 
tributory negligence.  The  rule  is  firmly  set- 
tled In  this  state  that  in  actions  for  dam- 
ages growing  out  of  the  allied  negligence 
of  another,  it  must  always  be  made  to  ap- 
pear in  the  complaint,  either  by  direct  aver- 
ment or  by  statement  of  the  facts  and  cir- 
cumstances under  which  tbe  injury  occurred, 
that  tbe  injured  party  was  without  fault  con- 
tributory to  the  injury.  Railroad  Go.  v.  Rain- 
boU,  99  Ind.  551;  Anderson  v.  Scholey,  114 
Ind.  553, 17  N.  B.  125;  Railway  Co.  v.  Welch, 
12  Ind.  App.  433,  40  N.  E.  650.  There  is  no 
express  or  general  averment  In  tbe  complaint 
tbat  tbe  wife  of  the  appellee  was  injured 
without  fault  on  her  part.  Thertfore  the 
only  question  for  our  consideration  is  wheth- 
er it  clearly  and  satisfactorily  appears  from 
the  facts  pleaded  that  the  injury  occurred 
without  contributory  fault  on  her  part  The 
only  fact  we  have  before  us  on  this  point  is 
that  by  reason  of  the  negligence  of  the  ap- 
pellant in  the  management  of  the  horses  and 
vehicle,  she  was  violently  thrown  from  tbe 
vehicle.  There  is  no  averment  that  the  ve- 
hlcle  was  overturned,  or  that  it  was  driven 
upon  unlevel  giound,  or  that  it  was  suddenly 
jerked  forward,  or  tbat  anything  else  occur- 
red the  effect  ot  which  would  be  to  throw 
appellee's  wife  from  the  vehicle.  In  each  of 
the  cases  hereinbefore  cited,  it  was  certain 
to  a  common  intent,  from  the  circumstances 
alleged,  that  tbe  injured  party  was  free  from 
any  fault  which  contributed  to  his  injury.  In 
the  Ralnbolt  Case  tbe  train  was  precipitated 
into  the  river  while  passing  over  a  bridge. 
Tbe  negligence  of  tbe  company  which  re- 
sulted in  that  act  was  alleged  as  the  proxi- 
mate cause  of  the  injuries  received  by  the 
passenger.  In  the  Anderson  Case  tbe  Tehiclu 
was  upset  by  reason  of  tbe  negligoice  of  the 
driver,  whereby  tbe  passenger  was  injured. 
In  this  case  no  specific  act  is  alleged  as  tbe 
proximate  cause  of  tbe  Injury.  Tbe  allega- 
tion, in  substance,  is  that,  by  reason  of  tbe 
negligence  of  tbe  appellant  appellee's  wife 
was  thrown  from  tbe  vehicle.  No  circum- 
stance connected  with  the  act  is  shown.  In 
the  absence  of  any  showing  as  to  what  con- 
stitutes the  negligence  which  caused  her  to  be 
thrown  from  the  vehicle,  it  does  not  appear 
certain  to  a  common  intent  that  she  was  free 
from  fault  contributing  to  her  injury.  She 
may  have  been  in  the  act  of  changing  her 
seat  under  such  circumstances  that  the  ques- 
tion whether  she  was  in  fault  should  have 
been  determined  by  tbe  jury.  It  may  l>e 
tme  tbat,  if  she  was  standing  or  in  the  act 
of  changing  her  seat  when  she  was  thrown 
from  tbe  vehicle,  she  would  not  be  adjudged 
guilty  of  contributory  negligence,  as  a  mat- 
ter of  law.  Tbe  only  point  we  decide  Is  that 
it  should  have  been  shown  in  tbe  complaint 
rither  by  direct  averment  or  by  the  state- 
ment of  the  facts  and  circumstances  under 
wbicta  tbe  injury  occurred,    tbat   she   was 
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wltboat  fault  contributing  thereto,  and  that 
the  statement  of  the  facts  and  ciicumstancea 
In  the  complaint  in  relation  to  the  cause  of 
her  Injuries  Is  not  sufficient  to  show  to  a 
common  Intent  that  she  was  free  from  fault 
contributing  thereto. 

Another  error  assigned  Is  the  oTerruling  ot 
the  motion  for. a  new  trial.  One  of  the  caus- 
es assigned  in  the  motion  for  a  new  trial  is 
that  the  court  erred  in  allowing  the  witness 
Kellie  StiUweU  to  give  her  opinion  as  to  what 
it  was  worth  per.  day  to  take  care  of  appel- 
lee's wife  after  she  was  injured.  The  wit- 
ness had  testified  that  she  had  taken  care  of 
the  woman  after  she  was  injured.  The  ob- 
jection to  this  testimony  was  that  it  had  not 
been  shown  that  the  witness  was  acquainted 
with  the  value  of  such  services  in  the  town 
of  Dale  or  anywhere  else.  In  Storms  v. 
liCmon,  7  Ir)d.  App.  483,  S4  N.  E.  644,  in  an 
opinion  by  Judge  Oavin,  this  question  was 
decided  adversely  to  the  appellant;  and  fol- 
lowing that  case,  which,  in  our  opinion,  was 
correctly  decided,  there  was  no  error  in  the 
ruling  now  under  consideration. 

Another  reason  assigned  in  the  motion  for 
a  new  trial  was  the  giving  of  an  instruction 
by  the  court,  In  substance,  that  if  appellee's 
wife  vras,  by  reason  of  the  negligence  of  ap- 
pellant's servant,  thrown  from  the  hack,  a 
prima  facie  case  was  made  out  by  the  ap- 
pellee^ "and  the  burden  is  then  shifted  to  the 
defendant,  and  it  is  incumbent  on  him  to 
prove  to  the  satisfaction  of  the  Jury  that 
plaintiiTs  wife,  the  Injured  party,  was  guilty 
of  negligence  contributing  to  the  injury." 
Assuming  that  the  happening  of  the  accident 
raised  the  presumption  of  negligence  on  the 
part  of  api)ellant,  and  that  the  burden  was  on 
the  appellant  to  rebut  such  presumption  by 
showing  that  the  injury  was  not  occasioned 
by  any  want  of  skill  or  pmdence  on  the  part 
of  the  driver,  or  by  any  neglect  or  want  of 
practicable  care  or  foresight  on  the  part  of  the 
carrier,  the  burden  did  not  shift  to  the  ap- 
pellant to  prove  that  the  injured  party  was 
guilty  of  contributory  negligence..  Proof  of 
appellant's  negligence  did  not  necessarily 
show  that  the  appellee  was  free  from  contrib- 
utory negligence.  In  other  words,  the  negli- 
gence did  not  make  a  prima  facie  case  in  be- 
half of  appellee.  When  it  appeared  that  his 
wife  was  thrown  from  the  vehicle,  this  fact 
may  have  been  sufBclent,  under  the  circum- 
stances disclosed  by  the  evidence,  to  estab- 
lish a  prima  facie  case  of  negligence  on  the 
I>art  of  the  appellant;  but  such  negligence  on 
the  part  of  the  app'illant  did  not  shift  the 
burden  of  proof  on  the  question  of  contribu- 
tory negligence.  Assuming  that  the  negli- 
gence of  appellant  was  the  proximate  cause 
of  her  injuries,  the  burden  was  on  the  appel- 
lee to  show  by  the  facts  and  circumstances 
under  which  the  injury  occurred  that  his  wife 
was  without  fault  contributing  thereto.  It 
was  not  necessary  for  appellee  to  Introduce 
any  direct  evidence  on  the  question  if  the 
facts  and  circumstances  under  which  the  In- 


Jury  occurred  were  snfllclent  to  warrant  the' 
inference  by  the  Jury  that  she  was  not  guilty 
of  contributory  negligence.  In  the  Bainbolt, 
Ahderson,  and  W^ch  Cases,  supra,  the  facts 
and  circumstances  were  such  that  it  was  cer- 
tain to  a  common  intent,  In  each  Instance, 
that  the  injured  party  was  free  from  any 
fault  which  contributed  to  the  injury.  But 
in  this  case  there,  was  evidence  fairly  tend- 
ing to  prove  that  she  had  her  baby  in  heir 
arms;  that  she  was  sitting  on  the  west  side 
of  the  hack;  and  that,  as  it  started,  she  at- 
tempted to  change  her  seat  to  the  other  side, 
and,  in  maldng  this  change,  fell  out  of  the 
hack.  If  the  andlsputed  evidence  disclosed 
that  she  was  sitting  In  the  hack,  and  that  the 
driver  struck  the  horses,  causing  them  to 
Jerk  the  hack  forward,  thereby  throwing  her 
out,  then  it  would  appear  clear  to  a  common 
intent  that  she  was  not  In  fault  Under  such 
circumstances,  the  court  might  have  inettruct- 
ed  the  Jury  that  it  appeared  from  the  evit 
deuce  that  no  fault  of  hers  contributed  to 
the  injury;  and  that,  if  she  was  thrown  out 
of  the  hack,  this  was  prima  facie  proof  of 
negligence  on  the  part  of  appellant;  and  that 
the  burden  was  on  him  to  rebut  such  pre- 
sumption by  showing  that  the  Injury  was  not 
occasioned  by  any  want  of  skill  or  prudence 
on  the  part  of  the  driver.  She  was  not  nec- 
essarily In  fault  if  she  attempted  to  change 
her  seat,  although  such  act  may  have  con- 
tributed to  her  Injury.  In  order  to  absolve 
appellant  from  damages  for  Injuries  sustained 
by'  her  as  the  result  of  his  negligence,  be- 
cause of  contributory  negligence  on  her  part, 
she  must  have  been  in  fault  She  had  the 
right,  in  the  exercise  of  ordinary  care,  to  as- 
sume that  appellant  would  not  be  guilty  of 
any  act  of  negligence,  either  of  omission  or 
commission,  that  would  likely  result  in  her 
Injury.  Although  some  act  of  hers  may  have 
contributed  to  her  Injury,  she  was  not  guilty 
of  contributory  negligence  unless  she  was  in 
fault  If  she  was  in  exercise  of  ordinary 
care,  she  was  not  in, fault.  Therefore,  if  the 
circumstances  -  clearly  showed  that  she  wan 
not  in  fault,  no  further  proof  on  the  question 
of  contributory  negligence  was  necessary; 
but,  if  it  did  not  appear  from  the  circum- 
stances that  she  was  free  from  fault  the  bur- 
den of  the  issue  on  the  question  remained  on 
the  appellee,  notwithstanding  a  prima  facie 
act  of  negligence  on  the  part  of  appellant,  as 
the  proximate  cause  of  her  Injury,  had  been 
shown. 

The  only  point  that  we  decide  on  this  ques- 
tion is  that  when  the  negligence  of  appellant 
was  shown,  as  the  proximate  cause  of  her  in- 
jury, the  burden  of  proof  that  no  fault  of 
appellee's  wife  contributed  to  her  injury  did 
not  shift  .to  appellant.  As  bearing  on  some 
of  the  questions  considered,  see  Bridge  Oo. 
v.  McKlnney,  9  Ind.  App.  213,  221,  223,  36 
N.  B.  448;  Ballroad  Co.  v.  Athon,  6  Ind.  App. 
295,  83  N.  E5.  469;  Railway  Co.  v.  Greene, 
106  Ind.  279,  285,  6  N.  E.  603.  Judgment  re- 
versed, with   Instructions  to   Sustain  appel- 
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lant's  motion  for  a  new  trial,  with  leave  to 
appellee  to  amend  bis  complaint 

REINHARD.  J.,  did  not  participate  In  the 
dedaioa  of  tbls  case. 


(14  Ind.  App.  ni) 

McQueen  t.  cmr  of  elkhabt. 

(Appellate  Gourt  of  Indiana.     March  31,  1896.) 
Municipal  Cokpobationh— Dbfcotitb  Sidevalk 

— LlABIUTT  FOB  iNJintlBS—COHTKIBCTOHT  NbO- 
UOBNCB — SUFPICIEHOT  OW  FlNDINOS. 

1.  In  an  action  for  injorles  resulting  from 
a  fall  caosed  by  ice  which  accumulated  during 
the  preTioQs  nignt  on  a  sidewalk  at  a  point  where 
the  city  had  lowered  the  street  grade,  and  chan- 
ged the  sidewalk  so  as  to  cause  it  to  gradually  in- 
cline for  a  short  distance  in  order  to  reach  the 
lower  grade  at  the  crossing,  plaintiff  was  not  en- 
titled to  recover,  where  the  facts  were  not  snffi- 
dent  to  warrant  the  court  in  Inferring  that  the 
city  was  negligent  either  in  adopting  the  grade 
or  making  the  improvement 

2.  In  an  action  for  injaries,  tried  to  the 
court  where  there  are  no  facts  found  tending  to 
show  either  that  plaintiff  was  or  was  not  guilty 
of  contributory  negligence,  she  cannot  recover. 

3.  In  an  action  for  injuries  caused  by  a  fall 
on  a  iddewalk,  a  finding  that  plaintiff  "walked 
with  ordinary  care  and  at  her  ordinary  gait"  if 
a  proper  finding,  is  not  suffident  to  warrant  the 
court  in  holding  that  she  was  free  from  contrib- 
utory negligence. 

4.  where,  in  making  improvements,  the  dty 
uses  ordinary  care  and  skill,  to  the  end  that 
when  completed,  they  are  reasonably  safe,  no  lia- 
bility attaches  if  a  person  is  injured  thereon. 

Appeal  from  circuit  court,  Elkhart  county; 
H.  D.  Wilson,  Judge. 

Action  by  Catharine  McQueen  against  the 
city  of  Elkhart  for  personal  Injuries  caused 
by  a  defective  sidewalk.  From  a  Judgment 
for  defendant  plaintiff  appeals.   Affirmed. 

Henry  G  Dodge,  for  appellant  Perry  8. 
Turner,  for  appellee. 

ROSS,  J.  Xbe  appelant  who  was  the 
plaintiff  below,  sued  to  recover  damages  for 
personal  injuries  alleged  to  have  been  received 
by  her  from  a  fall  on  one  of  the  streets  of  the 
dty  of  Elkhart  The  cause  was  tried  by  the 
court;  a  special  finding  of  facts  made,  with 
conclusions  of  law  thereon.  The  exceptions 
reserved  to  the  conclusions  of  law  upon  the 
facts  found  present  the  only  questions  for 
review  on  this  appeaL  The  facts  found  oy 
the  court,  with  the  conclusl<Ki8  of  law  there- 
on, are  as  follows: 

"(1)  The  defendant  la,  and  at  the  time  of  the 
filing  of  the  complaint  In  this  cause,  and  on 
the  25th  day  of  December,  1802,  was,  a  mu- 
nicipal corporation  formed  under  the  general 
laws  of  this  state.  (2)  That  on  the  26th  day 
of  December,  1892,  defendant  had  two  streets, 
with  sidewalks  on  both  sides  thereof,  crossing 
each  other  at  right  angles,  called  'Fourth'  and 
'Marion'  streets:  Fourth  street  running  north 
and  south,  and  Marion  street  running  east 
and  west  That  in  1891  the  defendant  es- 
tablished the  grade  of  said  streets  at  and 
both  ways  from,  said  street  crossing,  and  cut 


said  streets  down  between  said  sidewalks, 
twelve  inches  below  what  before  that  time 
bad  been  the  level  surface  of  said  streets,  and 
below  what  had  been  the  level  surface  of  said 
sidewalks,  but  left  the  said  sidewalk  on  the 
south  side  of  Marlon  street  and  west  of  the 
west  line  of  Fourth  street  and  on  the  west 
side  of  Fourth  street  and  south  from  that 
point  on  the  west  side  of  Fourth  street,  at  the 
original  elevation,  to  wit  twelve  Inches  high- 
er than  the  street  for  the  full  width  of  said 
sidewalk,  to  wU,  eight  feet  (3)  That  across 
said  Fourth  street  where  the  south  line  of 
Marion  street  crossed  the  same,  and  continn- 
Ing  the  sidewalk  on  the  south  side  of  Biarion 
street  across  Fourth  street  for  the  width  of 
the  sidewalk  across  Fourth  street  said  de- 
fendant built  said  sidewalk  as  follows:  Com- 
mencing at  the  west  side  of  Fourth  street 
the  width  of  said  sidewalk  on  the  west  side  of 
Fourth  street  eight  feet  east  on  the  old  level, 
twelve  Inches  higher  than  said  street;  then, 
for  the  next  eight  feet  east  en  an  Inclined 
plane,  dipidng  to  the  east  twelve  inches,  of 
smooth  surface,  concrete  walk;  for  thirty- 
four  feet  east  from  that  point  on  a  level  with 
Fourth  street  as  graded  the  said  established 
grade;  then  for  the  next  eight  feet  elevated 
towards  the  east  twelve  Inches;  and  from  that 
point  on  a  level  with  the  starting  point,  eight 
feet;  making  a  whole  width  of  Fourth  street 
sixty-six  feet  (4)  That,  on  the  night  of  tbe 
24th  of  December  aforesaid,  there  was  snow 
upon  the  said  Incline,  as  elsewhere  on  the 
streets  of  Elkhart;  that  a  rain  fdl  early  In 
the  evening  of  the  24th  aforesaid,  and  soften- 
ed said  snow  Into  a  soft  snow  or  slush,  so  that 
people  passing  over  said  inclined  place  on 
said  night  left  imprints  of  their  feet  In 
said  soft  snow  or  slush,  making  thereby  little 
ridges  from  (me-fonrth  to  three-fourths  of  an 
inch  high  in  dltTerent  places  of  said  incline; 
and  that  in  such  condition  the  weather  turned 
cold  on  said  night  and  before  morning  froze 
said  slush  into  atMd  Ice,  with  said  -  rougn 
places  thereon.  (6)  That  on  the  afternoon  of 
December  25, 1892,  the  plaintiff  (who  then  liv- 
ed west  of  Fourth  street,  on  the  south  side 
of  Marion  street),  between  the  hours  of  thrse 
and  four  o'clock,  left  her  home,  and  walked 
eastwardly,  for  the  purpose  of  going  over  Into 
the  business  portion  of  the  city,  to  wit  Elk- 
hart and  walked  with  ordinary  care  and  at 
her  ordinary  gait  That  at  said  time  It  was 
snowing  very  rapidly,  and  had  fallen  to  such 
an  extent  that  the  depressions  were  lightly 
covered  with  snow,  and  so  not  visible.  Plain- 
tiff knew,  and  had  at  other  times  before  pass- 
ed over,  said  Inclined  plane,  and  knew  where 
it  was,  and  that  the  sidewalk  was  covered 
with  ice  and  snow,  and  that  It  was  sUppety; 
but  plaintiff  did  not  at  this  time  see  said  de- 
pressions or  unevennesB  of  surface,  on  account 
of  the  new  snow  thereon,  and  then  and  there 
walked  upon  said  indlne,  but  at  said  time  did 
not  think  about  being  ui)on  the  incline,  until 
at  or  about  the  middle  thereof  she  stepped 
upon  a  piece  of  ice  or  devatlon  as  aforesaid. 
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from  which  her  foot  dipped,  causing  her  then 
And  there  to  fall  down,  suddenly  and  hard, 
upon  her  right  limb  and  arm,  greatly  braising 
and  wounding  each,  causing  her  then  and 
tboeafter,  for  the  next  six  montlis,  serions 
twin,  and  from  which  she  is  still  very  lame 
in  her  right  limb,  which  by  some  means  aris- 
ing from  said  injury  is  slightly  shorter  than  in 
its  original  condition,  and  causes  her  to  wear 
three  extra  heel  taps  or  heel  plates  on  the  heel 
of  the  right  shoe,  in  order  to  make  that  limb 
as  long  as  the  other.  Plaintiff  was  50  yean 
old  when  this  occnrrence  took  place.  Plaintiff 
has  been  damaged  by  means  of  said  injuries 
In  the  sum  of  five  hnndred  dollars.  The  de- 
fendant, prior  to  said  fall,  had  made  no  ef- 
fort to  remove  the  Ice  from  said  Incline 
where  plalntlfl  fell.  That  said  incline  is  the 
flame  Indined  plane  described  in  plalntlfTs 
complaint,  at  the  same  point  where  plaintiff 
received  her  Injury.  Plaintiff  did  not  by  her 
«wn  fault  contribute  to  said  injury.  Bald  in- 
cline when  free  from  Ice  and  snow,  was  and 
Is  not  dangeroos,  bnt,  when  covered  as  above 
foond,  was  somewhat  dangerous  to  pedestrl- 
aaa,  wlien  walking  upon  and  over  said  Incline. 

"Conclusions  of  law:  Upon  above  facts  the 
court  finds,  as  a  condnslon  of  law,  that  plain- 
tiff has  no  cause  of  action." 

Cities  are  in  duty  bound  to  maintain  their 
«treeta  and  sidewalks  In  a  reasonably  safe 
condition  for  the  use  of  travelers  and  pe- 
destrians, so  that  those  who  use  them  In  a 
proper  manner,  and  while  exercising  or- 
dinary care  In  such  use,  may  not  suffer  in- 
jury therefrom.  Buscher  t.  City  of  Lafay- 
ette, 8  Ind.  App.  590,  30  N.  B.  871;  Trout  v. 
City  of  Elkhart,  12  Ind.  App.  34S,  80  N.  E3. 
IMS.  While  it  is  the  duty  of  a  municipal 
corporation  to  exercise  diligence  and  care  to 
keep  its  streets  and  sidewalks  in  reasonably 
cood  condition  and  repair,  it  does  not  guar- 
anty absolute  safety,  even  to  those  who  use 
them  In  a  proper  manner.  In  other  words, 
tt  Is  not  an  Insurer  against  accidents.  For, 
as  said  by  the  court  in  the  case  of  Caty 
■of  Indlanapcdis  v.  Cook,.  90  Ind.  10:  "It  Is 
«imply  required  to  keep  its  streets  and  side- 
walks in  a  reasonably  safe  condition  for 
persons  traveling  in  the  usual  modes  by  day 
and  night,  and  using  ordinary  care.  A  man 
may  stumble  and  fall  anywhere  In  a  house 
-or  in  a  street,  but,  because  he  happens  to 
fall  In  the  street,  it  follows  by  no  means 
that  the  dty  is  resjionsible  for  the  Injury 
he  receives."  To  construct  a  street  or  side- 
walk, and  maintain  it  free  from  all  defects 
or  irregularities,  and  in  such  condition  that 
a  traveler  cannot  possibly  strike  his  foot, 
or  slip  and  fall,  Is  not  only  impracticable, 
but  is  abscdutely  impossible.  There  are,  and 
must  be,  more  or  less  inequalities  and  de- 
fects in  every  street  and  sidewalk,  and  good 
engineering  requires  that  they  be  built  with 
certain  grades  and  slopes.  These  Inequali- 
ties or  slight  defects,  as  well  as  the  grades 
or  slopes,  make  the  streets  and  walks  im- 
perfect, and  may  cause  the  traveler  either 


to  stub  his  toe.  or  to  slip  and  fall;  and  yet 
their  existence,  because  necessary  in  the 
one  instance,  and  in  the  other  impossible  to 
avoid,  does  not  make  the  street  or  sidewalk 
unsafe,  In  the  seubC  that  the  city  sitall  be 
liable  for  injury  resulting  therefrom.  8o, 
when  it  is  said  that  it  is  the  duty  of  a  dty 
to  maintain  its  streets  and  sidewalks  in  a 
reasonably  safe  condition  for  use  by  the 
traveler,  it  la  not  meant  that  their  surface 
shall  be  kept  free  from  all  irregularities  or 
other  trifling  defects;  bnt  its  duty  is  per- 
formed If  it  subjects  the  traveler,  In  using 
them,  to  no  greater  risks  than  are  naturally 
attendant  upon  their  use  when  free  from 
unnecessary  or  unavoidable  irregularities, 
defects,  or  Ineqtiallties.  What  irregularities 
or  inequalities  are  unavoidable  depends 
much  upon  the  grade  established,  the  ma- 
terial out  of  which  the  street  or  sidewalk  is 
constructed,  as  well  as  the  location  of  the 
street  or  sidewalk  itself.  If  the  location  of 
a  city  is  level,  it  may  l>e  an  easy  matter  to 
make  the  grades  of  Its  streets  and  side- 
walks harmonious,  bnt  if  its  location  is  on 
the  Bide  of  a  hill,  or  where  the  ground  is  by 
nature  uneven,  oftentimes  it  is  impossible 
to  construct  streets  or  sldewalkSi  except 
they  slope  to  such  a  degree  that  at  times  it 
is  almost  Impossible  to  use  them  with  any 
degree  of  safety,  even  when  using  the  ut- 
most care  and  caution.  Of  course,  if  a  street 
or  sidewalk  was  originally  safe,  and  by  the 
act  of  the  dty  it  is  made  unsafe,— for  In- 
stance, by  making  excavations  therein  or 
pladng  obstructions  thereon,— a  llabiUty  at- 
taches for  injuries  received,  on  account  of 
such  changed  condition,  by  one  who  while 
using  it  was  himself  exercising  ordinary 
care.  The  liability  accrues  by  reason  of  the 
dty's  neglect  to  exercise  skill  and  care  in 
the  performance  of  the  work,  and  not  be- 
cause the  plan  or  grade  adopted,  or  the  kind 
of  material  used,  was  not  the  best  or  most 
feasible.  If,  in  making  such  Improvements^ 
ordinary  care  and  skill  are  used,  to  the  end 
that  when  completed  they  are  reasonably 
safe,  no  liability  attaches  to  the  city.  Cum- 
mins V.  City  of  Seymour,  79  Ind.  401.  It 
is  for  the  city  to  determine  and  adopt,  not 
only  the  grade  for  its  streets  and  sidewalks, 
but  also  when  they  should  be  improved,  and 
and  of  what  material  the  improvement  shall 
be  made.  In  this  the  dty  autboritleB  act 
for  and  in  the  interest  of  the  general  public, 
regulating  the  time  and  the  manner  of  the 
malLing,  as  well  as  the  kind  of  material 
with  wtilcb  to  make  the  improvements,  ac- 
cording to  the  public  needs.  They  are  not 
compelled  to  adopt  any  particular  plan  or 
grade,  to  use  any  special  kind  of  material, 
or  to  make  the  improvement  to  conform  to 
any  given  standard.  The  city  is  not  amena- 
ble simply  because  iti*  oflldals  adopt  one 
plan  or  grade  in  preferMice  to  another,  or 
select  one  kind  of  material  rather  than  an- 
other, or  because  streets  and  sidewalks  of  a 
given  standard  are  more  perfect  and  better 
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than  tbat  adopted.  As  heretofore  stated, 
the  improTement,  as  to  the  grade  to  be 
adopted,  the  materials  to  be  used,  as  'well 
as  the  manner  of  its  construction,  depends 
very  much  upon  the  general  situation  of  the 
city,  and  more  especially  on  the  location  of 
the  street  to  be  Improved.  And,  even 
though  it  'were  possible  to  make  all  of  the 
streets  of  a  city  level  and  upon  a  uniform 
grade,  it  cannot  al'ways  be  done.  The  o-wn- 
ers  of  property  abutting  on  a  street  have 
certain  rights  which  the  public  convenience 
cannot  destroy.  But  the  questlcm  as  to 
whether  or  not  public  necessity  demands 
that  an  improvement  be  made,  or  the  kind 
and  nature  of  it,  as  best  suited  to  such  de- 
mands, is  exclusively  for  the  municipal  au-. 
thoritles,  and  with  which  the  courts  have  no 
concern.  Leeds  v.  City  of  Richmond,  102  Ind. 
372,  1  N.  E.  711. 

If  the  appellee  is  to  be  held  liable  under 
the  facts  in  this  case,  it  must  be  upon  one 
of  two  theories,  namely:  (1)  Either  that  It 
had  no  right  to  establish  a  grade  on  Marion 
street  with  the  sidewalk  12  inches  higher 
than  the  street,  which,  at  its  lutersectlon 
with  Fourth  street,  must  determine  abrupt- 
ly, with  a  perpendicular  drop  of  12  Inches, 
or  necessitate  a  decline,  more  or  less  grad- 
ual, down  to  said  street;  or  <2)  because 
the  appellee  failed  to  remove  the  snow  and 
ice  from  said  sidewalk.  Counsel  for  appel- 
lant, in  argument  says:  'The  case,  in  a 
nutshell,  is  this:  that  it  must  be  that  a 
city  is  liable  for  the  construction  of  a  side- 
walk in  such  a  maimer  as  to  be  dangerous 
when  covered  with  ice,  not  from  being 
merely  slipper,  as  all  walks  are,  when  cov- 
ered with  ice,  but  being  upon  an  Incline, 
so  that  wh»i  stepping  upon  the  Ice  on 
the  Inclined  plane  the  footing  gives  way, 
and  the  pedestrian  is  precipitated  to  the 
ground  and  Injured."  There  is  nothing  in 
the  finding  to  show  that  in  adopting  a  grade 
for  its  streets  and  sidewalks,  and  a  plan  for 
their  improvement,  the  appellee  was  negli- 
gent. So  far  as  the  facts  disclose,  the 
streets  and  sidewalks  in  question  were  im- 
proved under  a  proper  grade,  and  in  a  man- 
ner, and  of  such  materials  as  best  suited 
the  public  demands,  and  so  as  to  insure  the 
greatest  safety  in  their  use.  Had  the  ap- 
pellee been  negligent  either  in  devising  and 
adopting  a  grade  for  its  streets  and  side- 
walks, or  in  the  manner  of  constructing  the 
sidewalk  in  bringing  it,  at  its  Intersection 
with  Fourth  street,  do'wn  to  the  grade  of, 
that  street,  a  different  question  would  be 
before  us.  But  the  facts  found  are  not 
sufficient  to  warrant  the  court  in  Inferring 
either  that  the  appellee  was  negligent  in 
adopting  the  grade  or  In  making  the  im*. 
provement.  If  the  walk  was  Improperly 
graded  or  constructed,  that  was  a  fact  nec- 
essary to  be  established;  for,  if  it  was  prop- 
erly graded  and  constructed,  the  mere  fact 
of  snow,  falling  thereon  and  melting,  and 


then  freezing  and  making  It  slippery,  would 
not  create  a  liability  on  appellee's  part  for 
an  injury  to  one  slipping  and  falling  there- 
on. The  city  is  not  answerable  for  the  fall 
of  snow,  and  we  know  of  no  holding  In  this 
state  which  imposes  upon  a  city  the  duty  of 
removing  from  its  streets  and  sidewalks  all 
snow  that  falls  or  ice  that  forms  thereon. 

Again,  the  facts  found  are  not  sufficient 
to  warrant  the  court  in  drawing  the  infer- 
ence that  the  appellant  was  not  guUty  of 
negligence  contributing  to  her  iQjury.  The 
burden  rests  upon  the  appellant  to  prove  that 
she  was  free  from  negligence  contributlug 
to  her  injury.  No  Inference  arises,  in  her 
favor,  that,  because  the  facts  found  do  not 
show  that  she  was  guilty  of  negligence  con- 
tributing to  her  injury,  she. was  free  from 
contributory  negligence.  To  hold  that  such 
an  inference  arises,  when  there  are  no  facts 
found  tending  to  show  either  that  she  was 
or  was  not  guilty  of  contributory  negligence, 
would  be  to  supply  by  mere  "presumption 
that  which  an  unbending  rule  of  law  re- 
quires should  be  established  by  proof." 
Railway  Co.  v.  Greene,  106  Ind.  279,  6  N.  E. 
603.  This  question  was  thoroughly  consid- 
ered and  fully  discussed  in  the  recent  cases 
of  City  of  Huntlngburg  v.  First,  14  Ind.  App. 
— ,  43  N.  B.  17,  and  Oaston  t.  BaUey,  14 
Ind.  App.  — ,  43  N.  E.  254.  And  the  finding 
that  the  appellant  "walked  with  ordinary 
care,  and  at  her  ordinary  gait,"  la  not  suffl- 
cient  of  itself,  even  if  considered  as  a  proper 
finding,  to  warrant  the  court  in  holding  that 
she  was  free  from  contributory  negligence; 
for,  as  said  by  Gavin,  C.  J.:  "It  is,  however, 
in  such  cases,  essential  that  the  jury  should 
set  out  in  the  verdict  (or  the  court,  in  ita 
special  finding)  both  the  primary  and  the 
final  Inferential  facts,  In  order  that  the  court 
may  determine  whether  or  not  different  con- 
clusions may  reasonably  be  drawn  from  the 
primary  facts."  Walkup  v.  May,  9  Ind.  App. 
409,  36  N.  B.  917.  The  case  of  Lyon  v.  City 
of  Logansport,  9  Ind.  App.  21,  35  N.  B.  128,^ 
which  counsel  for  appellant  Insist  is  analo- 
gous  to  and  decisive  of  the  case  at  bar,  waa 
an  action  brought  to  recover  damages  for  in- 
juries received  by  falling  on  an  iron  gutter 
crossing,  which  had  become  so  worn  ttiat 
it  was  smooth  and  slippery,  and,  snow  hav- 
ing fallen  upon  it,  he  (not  knowing  of  its. 
smooth  and  slippery  condition),  in  attempt- 
ing to  cross  over  it,  slipped  and  fell,  and 
was  injured.  This  court  hdd  that  under 
the  facts  found  in  that  case  the  city  was 
liable,  for  the  reascn  solely  that  it  waa 
negligent  in  permitting  the  crossing  to  be- 
come so  worn,  smooth,  and  slippery  as  to- 
be  unsafe  for  use.  There  is  no  analogy  be- 
tween the  cases,  and  there  Is  nothing  in  the- 
holding  in  that  case  to  sustain  the  appel- 
lant's contention  hens. 

The  legal  conclusion  drawn  by  the  court 
from  the  facts  found  was  correct  The  Judge- 
ment of  the  court  b^ow  is  afflimed. 
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(14  Ind.  App.  OS) 

HAMMN  et  al.  y.  BNOLB. 
(AppeUate  Court  of  Indiana.     April  1,  1896.) 
Landlord  and  Tenant  —  Rbcovert  of  Posses- 
sion — Dbfbnsbs  —  Instructions— 
Harmlbss  Kurob. 

1.  In  an  action  by  a  landlord  to  recover  pos- 
session of  premises  from  a  tenant  alleged  to  be 
wrongfully  bolding  over,  defendant  may,  un- 
der a  general  denial,  show  that  there  had  been 
an  extension  of  the  old  lease,  or  that  he  was  in 
possession  as  tenant  by  virtue  of  some  new  con- 
tract with  the  landlord. 

2.  In  an  action  by  a  landlord  to  recover  pos- 
session, an  incorrect  statement  in  the  instruc- 
tions that  plaintiff  alleged  he  was  the  owner  of 
the  premises  was  not  prejudicial  error  where 
the  court  in  othe^'  parts  of  the  charge  told  the 
jury  to  find  for  plaintiff  unless  defendant  was 
then  holding  possession  under  a  valid  lease  from 
plaintifC. 

Petition  tor  rehearing.    OTermled. 
For  original  opinion,  see  42  N.  B.  760. 

DAVIS,  J.  The  theory  of  each  paragraph 
of  the  complaint  la  that  the  tenancy  of  appel- 
lee expired  on  the  Ist  of  March,  1895,  and 
that  at  the  date  of  the  commencement  of  the 
action  he  was  nnlavrfnUy  holding  over  and 
detaining  possession  of  said  premisee  from 
appellants.  The  tenancy  of  appellee,  under 
the  terms  of  the  written  agreement  between 
the  appellants  and  Perry  Engle,  expired  on 
the  1st  day  of  March,  unless  there  was  an  ex- 
tension of  the  lease.  The  appellee,  however, 
had  the  right,  under  the  general  denial,  to 
prove  that  he  was  not  unlawfully  holding 
over,  by  showing  that  there  had  been  an  ex- 
tension of  the  lease,  or  that  he  was  in  pos- 
session as  tenant  by  virtue  of  some  other 
contract  with  appellants.  In  other  words, 
he  was  not  confined  to  mere  negative  proof 
in  denial  of  the  facts  stated  in  the  complaint, 
but  he  had  the  right  to  give  evidence  of  in- 
dependent facts  inconsistent  therewith  which 
tended  to  meet  and  break  down  the  cause  of 
action  stated  In  the  complaint  Crum  v. 
Ytmdt,  12  Ind.  App.  308,  40  N.  B.  79.  For 
instance,  we  know  of  no  reason  why  appel- 
lants and  appellee  might  not  have  agreed 
before  the  1st  of  March,  1895,  that  he  should 
CMitlnue  to  hold  possession  of  said  premises 
nntQ  March  1,  1896,  under  the  terms  of  the 
Perry  Single  lease,  or  on  such  other  terms  as 
may  have  been  mutually  satisfactory  to  the 
parties.  The  substance  of  the  Instructions 
was  that,  if  appellee  was  In  possession  at 
the  time  the  action  was  begun  by  virtue  of  a 
contract  with  appellants  leasing  said  prop- 
erty to  him,  their  verdict  should  be  In  his  fa- 
vor; and  that,  if  no  such  contract  existed, 
their  verdict  should  be  in  favor  of  appellants. 
It  is  true  that  the  court  incorrectly  stated  in 
the  first  instruction  that  the  appellants  alleg- 
ed in  the  complaint,  among  other  things,  that 
they  were  the  "owners  of  said  real  estate," 
but  the  court  did  not  hi  that  or  any  other  in- 
struction say  that  it  was  necessary  for  ap- 
pellants to  prove  such  allegation.  On  the 
contrary,  the  court  clearly  and  expressly  in- 
structed the  Jury  that  they  should  find  for 


the  appellants  unless  they  should  find  that 
appellee  was  then  holding  possession  by  Tir- 
tue  of  a  contract  with  appellants  leasing  the 
premises  to  him.  Whether  the  evidence^ 
tended  to  prove  an  extension  of  the  old  lease 
or  an  independent  contract  of  leasing  we  do- 
not  know.  The  jnry  was  told  that,  to  con- 
stitute a  leasing.  It  was  necessary  to  find 
that  the  "minds  of  the  parties  had  met  upon 
such  contract,"  and  that,  if  appellee  "was  not 
then  holding  possession  by  virtue  of  such 
contract,"  they  should  find  for  appellants. 
The  presnmptlon  is  that  the  Instructions 
were  applicable  to  the  evidence,  and  that  the 
Jury  were  governed  by  the  instruction.  It 
is  evident  from  the  instructions  that  no  ques- 
tion of  ownership  was  in  issue,  and  that  the 
burden  of  proving  that  appellants  were  the 
"owners  of  the  real  estate"  was  not  Imposed 
on  them.  If  such  burden  bad  been  imposed 
on  them  by  the  Instructions,  a  different  ques- 
tion would  be  presented.  The  Instructions, 
when  considered  as  an  entirety,  are,  with  the 
exception  of  the  inaccuracy  stated,  correct 
and  harmonious,  and  show  that  the  dispute 
was  whether  the  minds  of  appellants  and  ap> 
pellee  had  met  on  the  question  of  leasing  the 
premises  for  a  term  beyond  the  Ist  of  March, 
1395.  The  Inaccurate  statement  as  to  the 
allegations  of  the  complaint,  when  consid- 
ered In  the  light  of  what,  imder  the  instruc- 
tions, the  appellants  were  required  to  prove, 
was  not  calculated.  In  our  opinion,  to  mislead 
the  Jury.  In  the  absence  of  the  evidaice,  our 
attention  has  been  called  to  no  error  in  the 
instructions  that  would  Justify  a  reversal  of 
the  Judgment  of  the  trial  court  The  peti- 
tion for  a  rehearing  is  therefore  overruled. 


us  Ind.  App.  15) 
ISLAND  COAL  CO.  v.  NBAL. 
.(AppelUte  Court  of  Indiana.     AprU  2,  1896.) 

AJWBAL— RbTIBW— OMICTION  not  RAISBD  BBIiOW. 

An  assignment  of  error  which  complains 
that  an  instmction  fails  to  state  a  certain  thing, 
no  request  having  been  made  to  the  court  to  sup- 
ply the  omission  on  the  trial,  will  not  be  consid- 
ered on  appeal. 

On  rehearing.  For  former  report,  see  42  N. 
B.  953. 

OAVIN,  C.  J.  Appellant  renews  one  of  its 
objections  to  Instruction  Xo.  20.  This  in- 
struction simply  states  to  the  Jury  that  in 
assessing  damages  It  may  consider  certain 
things  named,  "not  exceeding  the  amount 
claimed  In  the  complaint"  The  objection 
urged  is  not  that  it  authorizes  exemplary 
damages,  but  that  the  Instruction  fails  to  ex- 
pressly limit  the  damages  to  comi)ensation. 
That  the  elements  mentioned  are  proper  for 
the  considemtion  of  the  Jury,  and  that  the  in- 
struction contains  no  misstatement  of  the 
law,  are  not  now  controverted.  The  error 
claimed  is  not  In  what  is  said,  but  in  what  is 
not  said.  As  declared  by  the  supreme  court 
in  Taggart  v.  McKinsey,  85  Ind.  392:  "Coun- 
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sd  do  not  complain  of  what  the  Instruction 
states,  but  of  what  it  omits  to  state.  The 
proper  remedy  for  such  an  omission  is,  not 
an  exception  to  the  Instruction  given,  but  a 
request  to  the  court  to  give  an  instruction 
supplying  or  covering  the  omission."  Hatton 
V.  Jones,  78  Ind.  466;  Colee  v.  State,  75  Ind. 
6U;  Blacketer  v.  Bouse,  67  Ind.  414;  Du 
Souchet  V.  DutcbOT,  113  Ind.  249,  15  N.  B. 
459;  Railway  Co.  v.  Smock,  133  Ind.  411,  33 
N.  E.  108;  Hlndman  v.  Timme,  8  Ind.  App. 
416,  35  N.  B.  1046;  BuzzeU  v.  Bmerton,  161 
Mass.  176,  36  N.  B.  796.  The  authorities  cit- 
ed by  appellant's  counsel,  if  not  distinguish- 
able from  the  case  in  liand,  are  certainly  not 
applicable  under  our  practice.  Petition  over- 
ruled. 


(16  Ind.  App.  1) 
INDIANA  NOVELTY  MANTJF'G  CO.  ▼. 

McGILIi. 
(AppeUate  Court  of  Indiana.     April  2,  1896.) 

Sst-Off  and  Coontsrclaim— When  Allowablb 
— cobpokations— llabiutx  op  stogkholdekg. 

1.  In  an  action  on  a  note  given  by  defend- 
ant to  a  corporation  in  payment  for  stock,  and  as- 
signed to  plaintiS,  after  maturity,  as  collateral 
security  for  a  debt,  the  corporation  having  aft- 
erwards become  insolvent  and  having  gone  into 
the  hands  of  the  receiver,  defendant  may  prop- 
erly plead,  by  way  of  set-off,  a  claim  against 
the  corporation  for  services  rendered  under  a 
written  agreement  for  employment  in  considera- 
tion of  the  purchase  of  the  stock. 

2.  In  an  action  on  a  note  given  by  defendant 
to  a  corporation  in  payment  for  stock,  and  assign- 
ed to  plaintifC  as  collateral,  the  amount  for  which 
defendant,  as  a  stockholder,  may  be  liable  to  the 
general  creditors  of  the  corporation,  cannot  af- 
fect his  right  to  plead  aa  a  set-off  to  plaintiff's 
demand  a  claim  for  services  rendered  to  the  cor- 
poration under  a  written  contract  for  employ- 
ment in  consideration  of  the  purchase  of  the 
stock. 

Appeal  from  circuit  court.  Porter  county; 
J.  H.  GlUett,  Judge. 

This'  was  an  action  toought  by  the  Indiana 
Novelty  Manufacturing  Company  against 
James  M.  McGlll  upon  a  promissory  note  giv- 
en by  the  defendant  to  the  Du  Laney  Clock 
Company,  and  by  said  company  assigned  to 
plalntlft  as  collateraL  A  demurrer  to  plain- 
tiff's reply  having  been  sustained,  plaintiff 
appealed.   Affirmed. 

Alspaugh  &  Lawler,  for  appellant.  Zoring 
&  Hottel  and  Mitchell  &  Mitchell,  for  appel- 
lee. 

RBINHARD,  J.  This  action  was  brought 
by  the  appellant  against  the  appellee  on  a 
promissory  note,  which  reads  as  follows: 
"$2,000.  Chicago,  niinols,  Feb.  23,  1892. 
Nine  months  after  date  I  promise  to  pay  the 
Du  Laney  Clock  Company,  of  Chicago,  in 
the  state  of  Illinois,  the  sum  of  two  thousand 
dollars,  the  consideration  thereof  being  the 
issue  to  me  of  eighty  shares  of  the  fully  paid- 
up  stock  of  said  company,  of  the  par  value 
of  eight  thousand  dollars,  and  I  reserve  the 
option  of  paying  this  note  by  the  return  of 
said  stock  to  said  company  at  the  maturity 


thereof.  [Sig.]  James  M.  McGUL"  The 
note  was  assigned  by  the  Du  Laney  Clodc 
Company  to  the  appellant  The  complaint 
avers  that  the  defendant,  on  the  23d  day  of 
February,  1892,  executed  his  note  for  the 
sum  of  $2,000  to  the  Du  Laney  Clock  Com- 
pany, for  80  shares  of  its  capital  stock;  that 
it  was  provided  in  said  note  that  said  McGUl 
should  have  the  option  of  paying  the  same  at 
Its  maturity  by  the  surrender  of  said  SK^ 
shares  of  stock  to  said  company;  tliat  a  copy 
of  the  note  la  filed  with  the  complaint  It  is 
further  averred  that  said  McGlll  did  not  elect 
to  pay  said  note  by  returning  the  stoclt,  and 
has  ever  since  retained  it;  that  the  note^is- 
due  and  unpaid;  and  that  the  Du  Laney 
Clock  Company,  for  a  yaluaUe  consideration, 
sold  and  Indorsed  said  note  to  the  plaintiff, 
who  now  owns  it  To  this  complaint  the  ap- 
pellee filed  an  answer  in  10  paragraphs,  the 
second  and  sixth  of  which  alone  remain  in 
the  record.  The  second  paragraph  is  in  the 
nature  of  a  counterclaim,  {|.nd,  in  substance, 
as  follows:  The  defendant  admits  the  exe- 
cution of  the  note  sued  on,  but  says  that  as  & 
part  of  the  transaction  involving  the  exe- 
cution of  said  note,  he  and  said  clock  com- 
pany entered  into  a  written  contract  a  copy 
of  which  is  filed  with  this  answer,  and  made 
a  part  of  the  same;  that  by  the  terms  of  said 
contract  he  purchased  250  shares  of  the  paid- 
up  capital  stock  of  said  Du  Laney  Clock  Com- 
pany, the  payee,  and  agreed  to  pay  therefor 
the  sum  of  $6,250  a  part  of  which  was  paid 
then  and  there  in  cash,  and  his  notes  were 
given  for  the  residue,  as  appears  from  the 
terms  of  said  contract,  and  tn  accordance 
therewith;  that  said  note  represf-nts  a  part 
of  said  consideration,  and  is  described  in 
said  contract;  that  all  of  said  considera- 
tion except  said  note  has  been  fully  paid;, 
that  as  a  further  consideration  for  the  pur- 
chase of  B^d  stock,  and  the  payment  of 
said  money,  and  the  execution  of  said  notes, 
said  payee  agreed  to  employ  this  defend- 
ant in  the  business  in  which  it  was  to  be 
engaged  at  a  salary  of  $2,500  a  year,  and 
to  carry  on  its  business  for  a  period  of 
five  years  in  the  city  of  Valparaiso,  in  the 
state  of  Indiana;  tltat  the  stock  so  pur- 
chased  had  no  market  value,  and  was  not 
marketable;  that  the  Du  Laney  Clock  Com- 
pany was  organized  for  the  purpose  of  the 
manufacture  and  sale  of  clocks  to  be  run. 
by  electricity;  that  the  patent  which  ran  said 
clocks  was  new  and  untried,  and  the  project 
for  the  -manufacture  of  clocks  was  untried 
and  experimental;  that,  after  the  said  con- 
tract and  note  were  executed,  said  company 
began  the  manufacture  of  clocks  at  Valparai- 
so, and  said  defendant  went  to  work  for  said 
company  under  said  contract  first  as  sec- 
retary and  treasurer,  and  afterwards  as  pres- 
ident of  the  company,  and  so  continued  to- 
labor  and  give  bis  time,  according  to  said 
contract,  to  said  company's  business  for  one 
year,  and  to  the  1st  day  of  February,  1893; 
that  during  said  time  he  received,  as  a  part 
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oompenBadon  for  his  services,  the  sum  of 
$500;  that  on  said  date  the  companj,  with- 
out cause,  discharged  him,  and  refused  to 
giye  him  employment  in  its  business,  and  re- 
fused and  failed  to  pay  him  his  salary;  that 
the  defendant  all  the  time  has  been  ready 
and  willing  to  perform  the  labor  contracted 

for;   that  afterwards,  on  the  day  of 

,  1883,  said  company  became  Insolvent, 

and  entirely  failed,  and  Its  assets  and  affairs, 
at  the  Instigation  of  Its  officers,  were  put  in- 
to the  hands  of  a  receiver,  with  the  purpose 
and  Intent  of  winding  up  and  closing  out  its 
affairs  and  going  oot  of  business;  that  said 
company  has  ceased  to  manufacture  clocks  in 
Valparaiso,  as  it  stipulated  to  do  In  said  con- 
tract; that  said  defendant,  at  the  time  of  the 
execution  of  said  contract,  owned  real  estate 
in  Valparaiso,  and  paid  taxes  in  the  county 
In  which  the  city  was  situated,  and  was  In- 
terested In  the  rise  and  value  of  real  estate 
in  said  city;  that  the  value  of  real  estate 
would  be  greatly  enhanced  by  the  location 
and  maintenance  of  said  factory  in  said  city; 
that  by  reason  of  the  refusal  and  failure  of 
said  company  to  employ,  and  its  Inability  to 
carry  out  and  perform  Its  contract  to  furnish 
him  employment,  as  stated  in  said  contract, 
and  by  reason  of  the  failure  to  pay  him  What 
said  company  owed  him  In  said  contract,  and 
to  locate  said  factory  in  Valparaiso,  he  has 
suffered  damages  In  the  sum  of  $5,000.  The 
agixtement,  a  copy  of  which  is  filed  with  the 
foregoing  answer.  Is  as  follows:  "Memoran- 
da of  an  agreement  between  the  Du  Laney 
Clock  Company  of  the  first  part  and  J.  M. 
McGiU  party  of  the  second  part  It  is  here- 
by agreed  by  and  between  the  above  parties 
that  the  said  party  of  the  first  part  shall  sell 
and  deliver  to  said  party  of  the  second  part 
two  hundred  and  fifty  shares  of  the  fully 
paid-up  stock  of  the  said  Du  Laney  Clock 
Company  of  the  par  value  of  $100  per  share, 
and  also  the  said  party  of  the  first  part  shall 
make  the  said  McGUl  the  secretary  and  treas- 
urer of  the  said  Du  Laney  Clock  Company, 
at  a  salary  of  $2,500  per  year,  payable  month- 
ly, beginning  on  the  23d  day  of  February, 
1^2,  and  shall  continue  in  the  bustness  spec- 
ified by  the  charter  of  the  said  company,  at 
the  city  of  Valparaiso,  in  the  state  of  Indi- 
ana, for  a  period  of  five  years  from  date  here- 
of, and  shall  continue  said  McGill  in  said 
office  or  in  their  employ  at  not  less  than  said 
salary,  for  said  period.  If  he  will  so  elect. 
And  In  consideration  of  the  foregoing,  said 
McOill  agrees  to  perform  the  duties  of  said 
offices  while  inoiunbent  therein,  and  pay  for 
said  stock  $6k250,  In  manner  as  follows,  to 
wit,  $1,000  in  cash;  $1,250  in  three  months; 
$2,000  In  six  months,  and  $2,000  in  nine 
months,  said  deferred  payments  to  be  evl-< 
denced  by  notes,  which  notes  may  be  pay- 
able in  cash  or  In  the  return  of  the  said  stock 
of  said  company  at  the  purchase  price  afore- 
said, at  the  option  of  the  said  McGlll;  the 
said  notes  to  draw  no  Intwest,  and  the  stock 
to  draw  no  dividends  until  paid  for  in  cash; 
v.43N.B.no.6— 30 


said  option  to  be  unbodied  in  said  notes.  In 
witness  whereof  the  said  parties  have  here- 
unto set  their  respective  hands  and  seal  this 
23d  day  of  February,  1892,  said  Du  Laney 
Clock  Company  having  caused  its  signature 
and  seal  to  be  herewith  affixed  by  Its  proper 
officer." 

The  second  paragraph  of  the  answer  Is  a 
set-ofT,  and  alleges  that  the  defendant  admits 
the  execution  of  the  note,  but  says  that  prior 
to  any  notice  of  any  assignment  thereof  to 
the  plaintiff  said  Du  Laney  Clock  Company, 
payee  therein,  became  and  was  indebted  to 
the  defendant  for  work  and  labor  done  for 
said  company,  and  at  its  instance  and  re- 
quest. In  the  sum  of  $2,500,  and  also  for  goods 
and  money  furnished  and  paid  out  for  said 
payee  at  Its  instance  and  request,  a  bill  of 
particulars  of  which  is  filed  herewith,  and 
made  a  part  of  this  answer.  The  bill  of 
particulars  filed  with  this  paragraph  of  an- 
swer Is  set  out  la  the  record. 

To  the  foregoing  paragraphs  of  answer  the 
appellant  replied  as  follows:  "For  a  further 
and  second  cautie  of  reply  to  so  much  of  the 
defendant's  answer  as  relates  to  the  matter 
of  set-off  and  counterclaim,  the  plaintiff  says: 
That  the  Du  Laney  Clock  Company  was  a 
corporation  organized  in  the  year  1891,  with  a 
capital  stock  of  $300,000,  divided  Into  3,000 
shares  of  $100  each;  that  on  the  23d  of  Feb- 
ruary, 1892,  the  defendant  herein  bought  of 
said  Du  Laney  Clock  Company  250  shares  of 
Its  capital  stock,  of  the  face  vidue  of  $25,000, 
for  which  he  undertook  and  agreed  to  pay  the 
sum  of  $6,250,  one-fourth  of  the  face  value 
of  the  stock;  that  the  note  In  suit  was  given 
for  80  of  said  250  shares,  and  said  80  shares 
were  of  the  face  value  of  $8,000;  that  said 
defendant  gave  no  other,  greater,  or  different 
consideration  for  said  stock  than  that  above 
mentioned;  that  Immediately  thereafter  the 
defendant  became  a  director  and  officer  of 
said  company,  and  continued  to  be  one  of  its 
directors  and  <Acer8,  and  to  manage  its  af- 
fairs, nntll  In  May,  1893,  when  he  was  re- 
moved from  office;  that  the  .defendant  contin- 
ued to  be  a  stockholder,  holding  at  that  time 
the  said  250  shares  of  stock,  and  he  has  ever 
since  held,  and  still  holds,  the  same;  that 
plaintiff  sold  and  delivered  said  Du  Laney 
Clock  Company  daring  the  time  said  defend- 
ant was  an  officer  and  manager  of  said  com- 
pany as  aforesaid,  clock  oases  and  other  ma- 
terials to  be  used  in  Its  bushiess,  and  at  its 
si>eclal  instance  and  request,  to  the  amount 
and  value  of  $2,000,  which  amount  has  nev- 
er been  paid;  that  said  Du  laney  Clock  Com- 
pany promised,  undertook,  And  agreed  to  pay 
that  amount  for  said  clock  cases,  material, 
etc.,  furnished  by  plaintiff  as  aforesaid;  that 
In  the  month  of  June,  1893,  the  said  clock 
eompany  was  In  embarrassed  circumstances, 
and  the  plaintiff's  claim  was  past  due,  and 
the  said  Du  Laney  Clock  Company  in  good 
faith  assigned  and  transferred  to  this  plain- 
tiff, as  collateral  security  for  said  indebted- 
ness, the  note  sued  uptm  in  the  complaint 
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bereln,  which  note  was  then  and  there  post 
due,  and  wholly  unpaid;  that  the  said  DU 
Laney  Gloclc  Ck>mpany  shortly  thereafter 
ceased  operation,  and  Its  affairs  were  put  Into 
the  hands  of  a  receiver,  and  it  became  and 
was,  and  ever  since  has  been,  wholly  insol- 
vent, and  has  no  assets  with  which  to  pay 
«ny  part  of  Its  general  debts  except  its 
-claim  against  the  defendant  for  the  unpaid 
balance  for  his  said  stock,  as  shown  here, 
And  a  lllie  claim  against  several  other  per- 
sons, who  are  nonresidents  of  the  state  of 
Indiana,  in  relation  to  whose  solvency  the 
plaintiff  Is  unadvised;  that  the  plalntlfTs  said 
f2,000  claim  Is  long  past  due,  and  wholly  un- 
paid; that  the  defendant,  McGIll,  Is  indebted 
to  the  creditors  of  said  Du  Laney  Clock  Com- 
pany for  the  ttalance  of  his  stock  as  aforesaid, 
to  wit,  $18,750,  which  is,  and  was  at  the  com- 
mencement of  this  action,  due,  and  wholly 
unpaid;  that  he  only  paid  $6,250  thereof,  in- 
cluding the  note  in  suit  as  aforesaid,  and  the 
foce  value  of  said  stock  was  $25,000  as  afore- 
said; that  the  creditors  of  said  Dn  Laney 
Clock  Company  have  the  right  in  law  and 
equity  to  require  the  defendant  to  pay  the 
full  face  value  of  his  stock  If  that  should 
be  necessary  to  pay  the  debts;  that  said  Du 
Laney  Clock  Company  has  a  large  amount  of 
other  general  Indebtedness,  to  wit,  $25,000, 
and  all  of  said  defendant's  indebtedness  as 
afiMresaid  will  be  required  to  pay  such  debts, 
and  then  not  to  exceed  50  per  cent  thereof 
can  be  paid;  that  the  affairs  of  the  said  Du 
Laney  Clock  Company  are  in  process  uf  set- 
tlement in  the  Porter  circuit  court,  but  no 
suit  lias  ever  been  brought  against  the  de- 
fendant herein  for  said  balance  due  from  him 
as  aforesaid;  that  the  plaintiff  was  and  is  a 
general  creditor  of  the  said  Du  Laney  Clock 
Company  to  the  amount  of  $2,000,  as  afore- 
said, and  as  snch  has  and  had  the  right 
to  insist  upon  the  said  defendant  paying  full 
face  value  of  his  stock;  and.  If  the  defend- 
ant's set-off  be  allowed,  the  plaintiff  will  be 
defeated  in  his  right  to  full  payment,  and 
will  be  compelled  to  prorate  with  other  gen- 
eral credltoiB  who  have  no  security  as  afore- 
said. Wherefore  the  plaintiff  says  that  In 
equity  and  good  conscience  the  defendant 
ought  not  to  be  permitted  to  set  up  and  as- 
sert a  set-off  or  counterclaim  against  the 
note  sued  upon  by  plaintiff  as  aforesaid,  but 
that,  if  be  have  any  claim  against  said  com- 
pany, he  be  required  to  set  It  off  against  the 
amount  he  owes  the  creditors  of  said  com- 
I)any  on  his  purchase  of  stock  as  aforesaid." 
To  this  i)aragraph  of  reply  the  court  sustain- 
ed a  demurrer,  and  this  ruling  Is  assigned  as 
error. 

The  controlling  question  raised  by  appel- 
lant's learned  counsel  relates  to  the  right  of 
the  appellee  to  set  up  a  counterclaim  or  set- 
off as  a  defense  to  an  obligation  running 
from  him  to  the  Du  Laney  Clock  Company, 
an  insolvent  corporation,  of  which  appellee 
was  a  stockholder  and  o£Scer.  It  appears 
that  appellant,  while  the  appellee  was  an 


offl<ier  and  stockholder  of  the  clock  company, 
sold  to  it  certain  articles  of  merchandise 
nieeded  in  its  business,  of  the  value  of  $2,- 
000,  which  amount  is  still  unpaid,  and  that 
the  note  in  suit  was  assigned  to  It  as  collat- 
eral security  for  said  debt,  after  the  same 
was  past  due  and  wholly  unpaid,  at  a  time 
when  the  company  was  In  embarrassed  cir- 
cumstances,  and  shortly  after  which  it  was 
put  Into  the  hands  of  a  receiver.  When  the 
company  became  insolvent,  and  ceased  (q>er- 
ating,  the  fund  represented  by  the  stock  and 
by  the  subscriptions  of  notes  due  from  share- 
holders for  the  same  became  a  trust  fund 
for  the  payment  of  debts  due  the  creditors  of 
the  concern,  and  could  not  be  absorbed,  in 
whole  or  in  part,  by  the  stockholders,  who 
were  also  officers  of  the  corporation,  in  pay- 
ment of  claims,  real  or  fictitious,  aUeged  to 
be  due  them.  Nothing  short  of  actual  i>ay- 
ment  would  satisfy  the  claims  against  the 
stockholders;  at  least  to  the  extent  of  the 
purchase  price  of  such  stock,  if  not  the  full 
face  value  thereof.  The  capital  stock  is  the 
stake  or  pledge  upon  which  the  corporation 
obtains  credit  The  stockholders  who  have 
not  paid  In  are  at  least  constructive  trustees 
for  the  creditors,  and  courts  of  equity  in 
this  country  will  compel  them  to  surrender 
up  the  fund  for  the  benefit  of  such  creditors. 
Thomp.  Corp.  {{  1673,  2951,  et  seq.  In  Saw- 
yer V.  Hoag,  17  WaU.  610,  it  was  said  by 
the  supreme  court  of  the  United  States: 
"Though  it  be  a  doctrine  of  modem  date, 
we  think  it  is  well  established  that  the  cap- 
ital stock  of  a  corporation,  and  especially  its 
unpaid  subscription,  is  a  trust  fund  for  the 
benefit  of  the  general  creditors  of  the  cm^ 
poratlon.  And  when  we  consider  the  rapid 
development  of  corporations  as  Instrumen- 
talities  of  the  commercial  business  world  In 
the  last  few  years,  with  the  corresponding 
necessity  of  adapting  legal  principles  to  the 
new  and  varying  exigencies  of  this  business, 
it  is  no  valid  objection  to  such  a  principle 
that  it  is  modem,  for  the  occasion  for  It 
could  not  sooner  have  arisen."  In  the  case 
from  which  we  have  quoted  a  debt  due  ttam 
a  stockholder  for  subscription  to  the  capital 
stock  of  a  fire  insurance  company  was  sued 
upon,  and  attempted  to  be  met  by  a  set-off 
in  the  form  of  a  certificate  for  an  adjusted 
loss  by  fire,  dXie  from  said  company,  which 
the  maker  of  the  note  had  pnrcliased  at  33 
cents  on  the  dollar  of  Its  par  value.  The 
company  having  been  thrown  into  bankrupt- 
cy, the  assignee  attempted  to  collect  the 
note,  which  was  found  among  the  assets  of 
the  Insolvent  company,  and  the  maker  pro- 
duced the  adjusted  certificate,  and  offered 
to  set  it  off  against  the  note.  The  assignee 
refused  to  allow  the  set-off,  and  the  maker 
of  tiie  note  filed  a  bill  in  the  court  to  en- 
force It  The  court  sustained  the  assignee, 
however,  and  on  appeal  the  supreme  court 
affirmed  the  decision.  The  latter  court  held 
that  there  was  no  mutuality  between  the 
claims;   that  the  debt  of  the  maker  of  the 
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note  was  a  trust  fond  b«loiisii>S  to  oil  tho 
creditors  of  the  inscilTent  company;  that, 
as  sooa  as  the  company  became  Insolvent, 
and  the  fact  became  kaown  to  the  debtor, 
the  rltrht  of  a  setoff  for  an  ordlnai7  debt 
ceased,  and  the  fnnd  he  owed  .belonged 
equally  In  equity  to  all  the  crediton,  and 
could  not  be  appropriated  by  the  debtor  to 
the  exclusive  payment  of  bis  own  claim. 
See,  also,  Handley  v.  Stnta,  139  D.  S.  417, 
U.  Sup.  Gt  530;  HoUlos  v.  Iron  Co..  150  TJ. 
&  371,  14  Sup.  Ct  127;  Bmwson  v.  Senter, 
118  U.  S.  3,  6  Sup.  Ct  981;  Jtfaaufactuiing 
Co.  V.  Hutchinson,  11  0.  0.  A.  820,  63  Fed. 
486.  When  the  corporators  organize  amd  pro- 
ceed to  transact  businesa  oo  the  capital 
stock  fixed  in  the  chartec  without  having 
paid  in  the  same,  they  commit  a  legal  fraud 
by  so  doing,  and  are  liable  to  creditors  to 
make  good  at  least  -  what  they,  had  .agreed 
to  pay  for  such  stock,  if  jtot  for  the  entire 
amount  of  the  minimum  capital  stock  provid- 
ed for.  In  such  cases  the  officers  are  not  al- 
lowed to  retain  amounts  to  themselves  In 
payment  of  salary.  Bums  v.  Beck  (Oau)  10 
S.  E.  121.  An  authority  of  high  standing 
says  upon  this  subject:  "It  seems  to  be  well 
established  that  wh«t  a  corporation  has  be. 
come  insolvent,  and  the  subscriptions  for  the 
stock  are  being  enforced  for  the  benefit  of 
corporate  creditors,,  a  subscriber  cannot,  in 
the  suit  brought  to  collect  his  subscription, 
set  up  a  counterclaim  or  set-off.  This  rule 
is  founded  in  equity  and  wise  pubUc  policy. 
The  stockholder  is  not  deprived  of  his  rem- 
edy for  the  debt  due  him  from  the  corpora- 
tion, but  he  is  obliged  to  proceed  in  the  same 
manner,  and  is  allowed  to  participate  in  the 
final  corporate  assets  to  the  same  extent, 
and  at  the  same  time,  as  the  other  creditors." 
Cook,  Stock,  Stockh.  &  Corp.  Law  (3d  SSd.) 
i  183.  See,  also,  Mor.  Priv.  Corp.  g  787  et 
seq.  Xhls  doctrine  Is  fully  recognized  by 
the  supreme  court  of  this  state.  Bruner  v. 
Brown,  139  lad.  600,  603,  38  N.  B.  81&  If 
this  actloii  were  by  the  receiver  of  the  dock 
company  against  the  appellee  on  this  note, 
the  latter,  under  the  authorities  referred  to, 
conld  not  property  avail  himself  of  the  debt 
Claimed  by  him  against  said  corporation  for 
his  salary  as  a  counterclaim  or  a  set-ofF,  for 
by  doing  so  he  would  gal^  a  preference  toi 
his  own  over  the  claims  of  other  creditors  of 
the  Insolvent  corporation.  In  that  case  he 
could  bring  his  separate  action  against  the 
corporation  for  whatever  debts  It  owed  him, 
and  share  pro  rata  with  the  other  creditors 
In  collecting  his  claim  out  of  the  assets,  but 
he  would  not  be  absolved  from  his  obligation 
as  a  stockholder  to  the  creditors  except  by 
the  actual  payment  of  the  money  owing  on 
his  subscription.  Even  in  that  case,  how- 
ever, the  appellee  might  have  a  right  to  his 
counterclaim,  if  the  contract  set  up  by  him 
in  the  answer  were  such  as  might  be  regard- 
ed as  an  agreement  that  he  should'  pay  for 
his  stock,  or  a  portion  t&ereof,  in  render- 
ing services- to -thfr-eompauy.'     Mor.  FUv^ 


Corp.  I  829.  But  we  do  not  dodde  whether 
this  is  that  kind  of  a  contract  or  not.  As 
we  have  seen,  the  note  was  assigned  by  the 
dock:  company  to  the  appellant  as  collateral 
secniity  for  a  bona  fide  debt,  long  before 
the  Company  went  into  the  hands  of  a. re- 
ceiver. The  corporation  still  oWes  the  appel- 
lant his  debt,  f  9r  the  assignment  of  the  note 
did  not  extlngntsh  it,  and  upon  failure  to 
collect  the  sam^  from  the  appellee  the  note 
can  sttll '  be  .  filed  with  the  receiver  or  in 
court,  as  a  claim  against  tlie  said  corpora- 
tion. As  between  the  appellant  and  the  ap- 
pellee, when  the  note  was  assigned  no  BWih 
fiduciary  relationship  subsisted  as  that 
which  the  dock  company  sustained  to  its 
creditors.  As  between  the  appellant  and  the 
appellee,  the  daim  which  the  appellee  then 
had  for  services  rendered  the  company  was 
Just  as  valid  and  of  as  high  a  character,  tt 
the  .absence  of  any  showing  of  fraud,  as 
the  claim  of  the  appdlant  for  goods  sold  to 
the  dock  company;  and,  the  note  not  being 
governed  by  the  law- merchant,  ail  the  de- 
fenses whteh  the  appellee  had  to  It  at  the 
time  the'  appellant  received  it  stUl  exliA 
against  it,  and  are  available  to  him.  Again, 
the  appeUant's  action  Is  simply  an  action  at 
law  upon  the  note.  It  is  not  a  proceeding 
in  equity  to  -reach  the  assets  of  the  insol- 
vent corporation  for  the  benefit  of  cred- 
iton. No  account  could  be  taken  in  such  an 
action  of  the  debts  and  credits,  and  it  could 
not  be  made  to  appear  what  other  debts 
and  other  delinqnoit  stockholders  there 
were,  and  what  available  assets  could  be 
brought  into  the-common  fund  to  satisfy  the 
oeOictatB.  Hence  the  rules  as  to  set-off  or 
counterclaim  obtaining  In  an  equitable  ac- 
tion to  reach  the  assets,  where  such  ac- 
counts may  be  taken,  do  not  apply.  Mor. 
Priv.  Corp.  f  886.  It  Is  settled  law  in  this 
state  that  when  a  recdver  is  in  charge  of  a 
corporatiien  a  creditor  cannot  maintain  a 
suit  to  reach  assets  withheld  from  the  cor- 
poration. First  Nat  Bank  of  CrawfordsviUe 
V.  Dovetail  Body  &  Gear  Oo.  (Ind.  Sup.)  42 
N.  E.  924.  It  is  our  condnsion  that  there  is 
nothing  in  the  condition  of  things  created  by 
the  averments  .of  the  reply,  when  taken  In 
connection  with  the  answers  to  which  it  Is 
addressed,  that  destroys  the  mutuality  be- 
tween the  cross  demands,  as  contended  by 
appellant's  counsel;  and,  unless  it  be  for 
some  reason  not  yet  disclosed,  the  appdlee 
had  a  right  to  maintain  his  counterclaim  and 
set-off  in  the  present  action. 

It  is  Insisted,  however,  that  appellee  had 
no  right  to  assert  these  cross  demands  for 
the  further  reason  that,  according  to  the 
averments  of  the  reply,  the  entire  amount  of 
stock  for  which  he  was  indebted  was  $26,- 
000,  and  that,  therefore,  he  Is  Btill  liable  to 
the  creditors  for  a  balance  of  hla  stock,  tak- 
en at  its  face  value  of  $18,760.  A8Samin& 
without  deciding,  that  as  between  the  ap- 
pellee and  the  creditors  of  the  Insolvent  cer- 
poratlen,'  the  former  is  liable  fo^  the  entire 
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face  rahw  of  the  stock,  without  reference 
to  Its  actrud  value  or  iti  pnrcbase  price.  It 
does  not  follow  that  the  appellee  can  be  de- 
prived of  the  right  to  his  aet-off  or  connter- 
clalm  In  this  action.  The  amount  for  which 
appellee  may  be  liable  cannot  control  the 
4}aestlon  as  to  whether  or  not  he  Is  entitled 
to  his  coonterclalm  or  set-off,  As  before  ob- 
served, the  appellant  is  not  in  a  position  to 
raise  that  question  here.  If  it  has  a  right  to 
Its  proportional  part  of  the  capital  stoclc  of 
this  corporation  to  the  full  extent  that  the 
same  was  subscribed,  it  should  apply  to  a 
court  of  equity  to  compel  an  assessment  up- 
on the  several  delinquent  subscribers  to  the 
amount  necessary  to  pay  all  the  debts  of  the 
defunct  company.  Thomp.  Corp.  2960,  2961. 
It  is  plain,  to  our  minds,  that  the  result 
sought  by  appellant's  learned  counsel  can- 
not be  worJced  out  by  the  method  here  adopt- 
ed. For  aught  that  appears,  there  may  be 
and  are  other  delinquent  stock  subscribers 
besides  the  appellee,  and  there  certainly  are 
other  creditors  besides  the  appellant.  How 
could  it  be  ascertained,  without  having  these 
parties  and  also  the  clock  company  befor* 
the  court,  what  proportloa  of  the  appelleeV 
delinquent  subscription  to  raaidnd,  and  at 
what  pr<4K>rtlon  the  appellant  to  entitled  to 
have  applied  to  the  satisfaction  of  its  claim? 
If  the  appellant  has  the  right  to  pursue  the 
delinquent  subscribers,  and  compel  them  to 
contribute  a  sniBcient  amount  to  liquidate 
Its  claim,  the  fact  that  the  counterclaim  or 
set-off  is  allowed  the  appellee  in  the  present 
action  will  not  debar  appellant  from  the  full 
benefits  of  that  remedy.  It  may  apply  to 
the  court  that  appointed  the  receiver  to  order 
the  latter  to  institute  suit  for  the  unpaid 
subscriptions,  and  whenever  the  several  par- 
ties are  brought  into  a  coiirt  of  equity  all 
their  respective  rights  may  be  adjusted.  .  We 
think  the  court  committed  no  error  la  sus- 
taining the  demurrer  to  the  reply.  Judgment 
affirmed. 

OS  ted.  App.  629) 

FBANKE  et  aL  V.  FHANKa* 
(Appellate  Court  of  Indiana.     April  1,  1896.) 
JnCOMBITT — Ras  Jodioata. 
In  an  action  by  a  widow  to  recover  the 
amount   due   nndei   an   antenuptial   agreement 
girinc  her  the  right  to  certain  produce  and  a 
stated  sum  yearly  from  the  husband's  estate  aft- 
er his  death,  a  prior  judgment  in  an  action  be- 
tween the  same  parties  is  not  res  Judicata  as  to 
a  <daim  for  produce  which  had  not  fully  matured 
when  the  issues  in  the  former  action  were  made 
up. 

Appeal  from  superior  court,  Marion  county; 
L,  M.  Harvey,  Judge. 

Action  by  Christena  Franks  against  Charles 
C.  Franke  and  another.  Judgment  for  jdain- 
tUf,  and  defendants  appeaL     Affirmed. 

John  W.  Kems  and  Leon  O.  Bailey,  for  ap- 
peUanta.    Stanton  &  Denny,  for  aiq;>ellee. 

BOSS,  J.    The  appellee  sued  to  recover  the 
amount  due  her  for  the  year  1881,  under  the 
I  lUbMrlng  aanled. 


tertns  of  an  antenuptial  eontiaet,  oat  ot  Urn 
estate  of  her  deceased  husband.  The  conn 
ptolnt,  which  to  In  one  paragraph,  omlttlnc 
the  caption,  reads  as  follows: 

'Hjhilstena  ITranke,  plaintiff,  complaining  of 
Charles  C.  Franke  and  Louisa  Franke,  de- 
fendants, says:  That  beretotosce,  to  wit,  on 
the  28th  day  of  January,  1884,  one  Henry 
Franke  was  an  unmarried  man,  a  widower, 
and  the  plaintiff,  Ctaristoia  Franke,  was  an 
unmarried  woman,  a  widow,  and  the  said 
Heniy  and  the  said  plaintiff  were  then  de- 
sirous of  Intermarrying,  and,  each  owning 
separate  estates  in  their  own  several  rights, 
were  desirous  of  executing  an  antenuptial 
contract,  determining  the  status  of  their  sep- 
arate. Mrtates;  and  that,  accordingly,  on  said 
day,  the  said  Henry  and  the  said  plaintiff,  In 
consideration  of  their  future  marriage,  made^ 
entered  into,  and  executed  their  said  ante- 
nuptial contract,  in  writing,  as  follows,  to  wit; 
'This  agreement,  made  and  entered  Into  by 
and  between  Heniy  Franke  (widower)  and 
Christena  Franke,  widow  of  Anthony  Franke, 
brother  of  Henry  Franke,  both  iiartles  of  Ma- 
rion county,  state  of  Indiana,  witnesseth: 
That  whereas,  the  said  parties  are  about  to 
enter  into  a  contract  of  marriage,  and  have 
the  marriage  solemnized,  boith  owning  real 
estate,  and  both  having  families  of  children 
by  the  former  marriages;  and  whereas,  it  to 
their  wish  to  make  some  equitable  and  legal 
provision  about  the  pn^ierty  they  now  own, 
the  following  contract  has  been  agreed  upon 
between  them:  Ist  It  to  agreed  that  the 
said  Christena,  at  the  death  of  said  Henry, 
sball  have  no  greater  Interest  in  any  portion 
of  hto  real  estate  than  as  follows:  She  shall 
have,  during  her  life,  from  the  estate  of  said 
Henry,  thirty  (80)  bnsheto  of  wheat,  ftfty  (50) 
busheto  of  com,  ten  (10)  bushels  of  potatoes, 
eight  hundred  (800)  pounds  of  live  hogs,  one- 
third  (^  of  the  fruit,  one-third  of  the  eggs, 
one  (1)  pedE  <tf  dry  beans,  two  busheto  of 
green  beans,  pasture  and  feed  for  two  (2) 
cows,  which  cows  shall  be  given  her  from  the 
estate  of  said  Henry,  six  (6)  chickens,  and 
aix>ut  ^ght  pounds  of  wool,  and  seventy-five 
dollars  in  cash  per  annum;  which  sevenl  ar- 
ticles of  produce  sliall  be  delivered  to  the  said 
Christena,  annually.  In  their  season,  during 
her  Ufetime,  and  shall  be  the  iwoduct  ot  the 
real  estate  of  said  Henry.  In  addition  to  the 
annual  produce  and  money,  the  said  Chris- 
tena shall  have  the  right  to  the  use  and  oc- 
cupation of  two  rooms  ot  her  own  sdeetton 
of  the  homestead,  and  about  one-foorth  of  an 
acre  ct  ground  thereto  attadied,  during  her 
life;  and  also  sufficient  nam  In  the  celtor  for 
her  produce.  All  of  whidi  to  In  full  consid- 
eration of  any  Interest  the  said  Christena 
would  ot  may  have  in  the  real  estate  of  said 
Henry  under  the  statutes  of  the  state  of  In- 
diana. 2nd.  It  to  agreed  that  in  the  event  of 
the  death  of  said  (Hurtotena  before  the  said 
Henry,  he,  by  these  presents,  releases  aU 
right,  title,  claim,  interest,  and  demand  which 
be  nUght  have  ,ia  the  seal  estate  of  the  said 
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GhriBtena,  derived  by  descent  (com  ber  for- 
mer husband,  Anthony  Franks;  but  the  same 
shall  go  to  the  children  of  said  Chrlstena,  free 
and  clear  of  any  claim  or  Interest  or  said 
Henry.  In  witness  whereof,  the  sold  parties 
have  hereunto  set  their  hands  and  seals  this 
twenty-eighth  day  of  January,  Anno  Domini 
eighteen  hundred  and  sevenly-fonr.  The  In- 
terlineation "about  eight  pounds  of  wool,"  and 
"at  two  rooms  of  her  own  selection,"  made  be- 
fore the  execution  of  this  agreement.  Hein- 
rlcb  Franke.  Chrlstena  Franke.'  'Attest; 
WUUam  Wallace.'  And  the  plalntUC  says 
that,  in  pursuance  of  the  afcnresatd  desire, 
and  partly  In  consideration  of  the  agreement 
aforesaid,  the  said  Henry  and  the  plaintiff  in- 
termarried on  the  7th  day  of  February,  18T4; 
and  they  lived  and  cohabited  together  as  hus- 
band and  wife  nntil  the  aoth  day  of  April, 
1881.  when  the  said  Henry  Franke  died,  leav- 
ing, him  surviving,  the  plaintiff  herein  and 
his  children  and  descendants  following,  to 
wit:  (1)  His  son  Henry  C.  Franke;  (2)  his 
daughter,  Chrlstena  Mary  BradcJmelr;  (3)  his 
8<m  Charles  C.  Franke,  one  of  the  defendants 
herein.  And  the  said  Henry  Franke  died 
seised  and  posseesed  in  his  own  right,  title, 
and  Interest  of  the  following  described  real 
estate  In  Marlon  county,  In  the  state  of  In- 
diana, to  wit,  the  north  half  of  the  norttteast 
qoarter  of  section  thirty-three  (88);  the  sontb- 
east  qnarter  of  the  southeast  quarter  of  sec- 
tion twenty-eight  (28);  and  the  southwest 
quarter  of  the  southwest  quarter  of  section 
twenty-seven  (27).  all  in  township  sixteen 
nmrth,  range  five  (5)  east,  containing  one  hnn-. 
dred  and  sixty  (160)  acres,  more  or  less;  and 
that  since  the  death  of  said  Henry,  the  chil- 
dren aforesaid  have  so  adjusted  matters  in 
the  settlemoit  of  the  estate  of  said  Henry 
that  the  defendant  Charies  0.  B'ranke  be- 
came the  sole  owner  of  said  real  estate,  char- 
ged with  the  deliveries  and  the  payments 
mentioned  in  said  antenuptial  contract;  and 
that  afterwards  the  said  Cfaaiies  caused  the 
said  title  to  be  transferred  and  recorded  in 
his  own  name  and  that  of  his  co-defendant 
Louisa  Franke,  his  wife;  and  that  said  de- 
fendants are  now,  and  ever  since  the  1st  day 
of  January.  1881.  have  been,  the  sole  owners 
of  the  said  real  estate.  And  the  plaintiff  al- 
leges that  the  said  defendants  have  failed, 
neglected,  and  refused  to  deliver,  render,  or 
pay  unto  the  plaintiff,  although  th«%unto 
often  requested,  any  of  the  prodnce  of  said 
premises  for  the  year  1891,  or  any  of  the  cash 
payable  and  due  for  that  year,  to  wit,  thirty 
(30)  bushels  of  wheat,  fifty  (50)  bushels  of 
com,  ten  (10)  bushels  of  potatoes,  eight  hun- 
dred (800)  pounds  of  live  hogs,  one-third  (^) 
of  the  fmlt,  one  third  (^  of  the  eggs,  one 
(1)  peck  of  dry  beans,  two  bushels  of  green 
beans,  six  (6)  chickens,  eight  (8)  pounds  of 
wool,  and  seventy-five  dollars  in  cash.  And 
the  plaintiff  avers  that  the  deliveries  and  pay- 
ments are  long  since  due,  and  that  they  are 
wholly  unmade  and  unpaid;  and  that  the 
plaintiff  heretofore  rendered  and  stated  unto 


said  defendants  the  Items  and  amoonts  afore- 
said; and  she  further  avers  that  she  has 
been  damaged  by  the  neglect,  failure,  and 
refusal  aforesaid  of  the  defendant  in  the  sum 
of  three  hundred  dollaie,  which  Is  l<mg  since 
due  and  unpaid.  Wherefore  the  plaintiff 
prays  Judgment  herein  against  the  said  de- 
fendants for  the  sum  of  three  hundred  dol- 
lars ($300.00)  declared  and  ordered  as  a  Hen 
and  charge  upon  the  real  estate  aforesaid,  and 
for  all  other  proper  relief." 

The  appellants  filed  an  answer  to  the  com- 
plaint in  three  paragraphs,  the  first  being  a 
general  denial,  the  second  a  plea  of  payment 
and  the  third  a  plea  of  former  adjudication. 
The  third  paragraph  of  the  answer  is  as 
follows:  (3)  "And  for  a  third  paragraph  and 
further  ai)»wer  the  defendants  say  that-  in 
an  action  theretofore  brought  by  plaintiff 
against  these  defendants;  and  then  pending 
in  the  superior  court  of  Marion  county,  Indi- 
ana, said  plaintiff  did,  on  the'  10th  day  of 
October,  file  an  amended  complaint  in  which 
the  antenuptial  contract  referred  to  and  sued 
on  In  this  action  was  declared  upon  and 
sued  on,  and  these  defendants  therein  char- 
ged with  a  violation  of  the  terms  thereof,  by 
falling  to  pay  and  deliver  to  said  plaintiff 
the  various  items  of  produce  and  cash  as 
provided  for  in  said  contract  for  the  years 
1888,  1889,  1890,  and  1891,  a  copy  of  which 
amended  complaint  is  filed  herewith,  made 
a  part  of  this  paragraph,  and  marked  "Ex- 
hibit A.'  That  at  the  time  of  filing  such 
amended  complaint  all  of  the  products  of 
said  estate  described  in  said  antenuptial 
contract  had  matured  except  the  com.  That 
these  defendants  were  ruled  to,  and  did, 

on  the day  of  October,  1891,  answer 

said  complaint  and  all  the  material  alle- 
gations thereof,  inclodlng  those  charging 
them  with  liability  for  failure  to  deliver 
the  products  of  said  real  estate  for  the  said 
year  1891,  and  to  pay  the  sum  of  seventy- 
five  dollars  ($75)  for  said  year,  a  copy  of 
which  answer  Is  filed  herewith,  made  a 
part  hereof,  and  marked  'Bxhlbit  B.'  That 
the  plaintiff  was  ruled  to,  and  did,  after- 
wards, on  the  20th  day  of  January,  1892, 
file  her  reply  to  said  answer,  a  copy  where- 
of is  filed  herewith,  made  a  part  hereof, 
and  marked  'Exhibit  O.'  That  upon  the  Is- 
sues thus  joined  a  trial  was  had  before 
the  Honorable  Lewis  C.  Walker,  a  judge 
of  said  superior  court,  as  a  result  of  which 
judgment  was  rendered  on  the  17tb  day  of 
September.  1892,  against  these  defendants, 
in  the  sum  of  one  hundred  and  forty-two  dol- 
lars ($142),  which  judgment  is  unreversed 
and  unappealed  from,  but  has  been  by  these 
defendants  fully  paid  and  satisfied.  And 
defendants  aver,  as  to  the  com  which  was 
produced  on  said  real  estate  In  the  year 
1891,  that  in  the  year  1888  the  plaintiff  vol- 
untarily and  without  any  fault  of  defendants 
removed  from  the  real  estate  described  In 
the  complaint,  and  from  that  time  forward 
resided  at  a  point  four  miles  distant  there- 
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from.  Tbat  after  .rach  lemoTOl  it  was 
agreed  by  and  between  plaintiff  and  defend- 
ants that  from  thence  forward  the  wheat, 
com,  potatoes,  wool,  biogs,  beans,  chickens, 
and  other  things  to  whtch,  tinder  said  con- 
tract, she  might  be  entitled,  should  be  de- 
livered to  her  on  said  real  estate  where 
the  same  was  produced,  whenever  she  might 
call  for  the  same,  (n  the  proper  season  after 
the  same  should  be  gathered  and  ready  for 
market  That  during  the  year  1891,  after 
the  com  crop  raised  on  said  land  had  been 
gathered,  the  defendants  repeatedly  request- 
ed plaintiff  to  come  and  receive  the  com 
raised  that  year,  to  which  she  was  entitled, 
but  that  she  refused  so  to  do,  stating  that 
the  contract  aforesaid  had  been  sued  on, 
and  that  she  would  abide  the  Judgment  of 
the  court  Defendants  aver  that  of  said 
corn  crop  they  set  apart  on  said  real  estate 
fifty  bushels  of  the  best  com  raised  on  said 
land,  and  have  at  all  times  been  ready  to 
deliver  the  same  to  her  whenever  she  might 
call  therefor,  but  that  she  has  at  all  times  de- 
clined, failed,  and  refused  so  to  do.  And 
defendants  further  aver  that  the  parties  to 
the  action  hereinbefore  referred  to  are  the 
identical  parties  to  this  action,  that  the  ante- 
nuptial contract  therein  sued  on  is  the  same 
as  sued  on  herein,  and  tliat  the  products  and 
cash  alleged  in  said  amended  complaint  to 
have  been  due  plaintiff  for  the  year  1S91  are 
the  same  as  those  mentioned  and  sued  for  in 
the  complaint  herein.  Wherefore  defendants 
say  tliat  plaintiff's,  cause  of  action  has  been, 
as  aforesaid,  fully  adjudicated  and  determin- 
ed, and  that  they  are  entitled  to  a  Judgment 
herein  for  their  costs  and  charges  laid  out 
and  expended,  and  other  proper  relief,  for 
which  they  pray." 

With  this  answer  the  appellants  filed  cop- 
ies of  the  complaint,  answer,  and  replies  in 
the  former  action,  but,  owing  to  their  length, 
we  deem  it  unnecessary  to  set  them  out  in 
this  opinion.  The  appellee  replied  to  the 
second  and  third  paragraphs  of  the  answer 
by  a  general  denial.  The  cause  was  tried 
by  the  court  without  the  intervention  of  a 
Jury,  and  at  the  request  of  the  appellee  the 
court  made  a  special  finding  of  facts,  with 
conclusions  of  law  thereon,  as  follows: 

"On  the  25th  day  of  January,  1874,  the 
plaintiff  herein  was  unmarried,  a  widow,  and 
Henry  Franke,  the  father  of  the  defendant 
Charles  C.  Franke,  was  an  unmarried  man, 
a  widower,  and  each  owned  separate  estates, 
and  had  children  by  former  marriages;  and, 
being  then  dosirous  of  Intermarrying,  and 
of  executing  a  contract  determining  the  sta- 
tus of  their  separate  estates  in  the  event  of 
the  death  of  either  of  them  after  such  mar- 
riage, made,  entered  into,  and  executed 
their  agreement  and  contract  in  writing  in 
the  words  and  figures  set  out  in  the  plain- 
tiff's complaint  herein. 

"(2)  That  afterwards,  on  the  7th  day  of 
February,  1874,  the  plaintiff  and  the  said 
Henry  Fnutke  intermarried,  and  Uved  and 


cohabited  together  as  husband  and  wtfie,. 
on  the  real  estate  hereinafter  described,  nn- 
tU  the  20th  day  of  April,  1881,  when  the  said 
Henry  Franke  died,  leaving  him  survivlng- 
the  plaintiff,  his  widow,  and  the  children  fol- 
lowing, to  wit,  Henry  G.  Franke,  his  son; 
Ghrlstena  Mary  Brademelr,  his  daughter; 
Oharles  C.  Franke,  his  son;  and  wag  seised' 
in  his  own  right,  title,  and  interest,  of  the 
real  estate  described  in  said  complaint 

"(3)  That  after  the  death  of  said  Henry 
Franke,  the  children  aforesaid  so  adjusted; 
their  claims  .and  interest  in  his  estate'  as 
that  his  son  Charles  G.  B'ranke,  lOne  of  the 
defendants,  became  the  sole  owner  of  said- 
real  estate,  charged  with  the 'delivery  and- 
payments  mentioned  in  said  antenuptial  con- 
tract; and  that  afterwards,  by  a  series  of 
conveyances,  the  said  Oharles  caused  said' 
title  to  be  conveyed,  transferred,  and  record- 
ed in'  his  own  name  and  that  of  Louise 
Franke,  his  wife,  one  of  the  defendants  here- 
in,, as  tenants  by  .the  entirety. 

"(4)  That  the 'defendants  now  are,  and  ev- 
er since  the  transfer  of  title  aforesaid  bare 
been,  the  sole  owners  of  said  real  estate,, 
charged  with  the  deliveries  aforesaid. 

"(5)  That  until  the  beginning  of  the  year 
1887  the  plaintiff  Uved  in  and  occupied  the 
two  rooms  in  the  house  on  said  real  estate 
set  apart  for  her  sole  use  and  occupancy  by 
said  antenuptial  contract,  and  received  tbe- 
deliveries  and  payments  therein  provided  on- 
the  premises  aforesaid. 

"(S)  That  in  the  year  1887  the  plalntUT 
abandoned  said  rooms  and  residence  an.  said- 
land,  and  went  to  live  with  her  married 
daughter,  at  a  distance  of  four  miles  from.' 
the  real  estate  aforesaid,  and  has  lived  wttl^ 
said  daughter  at  said  place  contlnnonsly  ev- 
er since  said  removal. 

"(7)  That  after  plaintiff's  removal  as  afore- 
said it  was  agreed  by  and  between  the  plain- 
tiff and  the  defendants  that  the  defendants, 
would  notify  plaintiff  when  the  wheat,  com,, 
potatoes,  live  hogs,  beans,  and  wool  were- 
ready  for  delivery  to  lier,  and  that  plalntUT 
would  then  and  thereafter,  at  a  time  to  be 
agreed  upon,  come  to  and  upon  said  real  es- 
tate, and  receive  the  articles  of  produce  afore- 
said. 

"(8)  That  it  was  always  the  practice  and 
agreement  of  the  parties  herein  that  the  cash 
annuity  of  seventy-five  ($75)  should  be  paid 
on  said  real  estate,  in  the  spring  of  the  year 
following  the  year  in  which  said  annuity  ac- 
crued, namely,  on  or  about  the  last  day  of 
Apra 

"(9)  That  on  the  10th  day  of  September, 
1891,  the  plaintiff  commenced  an  action  in  the- 
superior  court  of  Marion  county,  Indiana, 
against  Charles  C.  Franke,  to  have  her  stato- 
tory  right  to  the  one-thlnj  of  the  real  estate 
decreed  to  be  revived  by  the  defendant 
Charles  C.  Franke's  deprivation  of  provision 
made  tor  her  by  said  antenuptial  contract, 
and  to  recover  damages  for  such  deprivation; 
and  that  on  tite  lOtb  day  of  October,  1891,  for 
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the  purpose  at  makliiK  .Lonloe  Fianke,  '^fe 
ot  Gliariee,  a  defendant  therein,  she  filed 
ameoded:  complaint  In  said  action.  In  the 
words  tmi  flgijres  set  out  In  the  defendant's 

answer  herein;  that  afterwards  on  the . 

day  of  October.  1801,  the  said  defendants 
Charles  C.  and  Louise  answered  said  com- 
plaint in  the  words  and  figures  set  out  in  the 
third  paragraph,  of  answer  herein,  and  tliat 
on  the  20th  day  of  January,  1882,  the  plaln- 
tlfC  replied  to  said  answer  as  set  out  and  Al- 
leged in  the  third  paragraph  of  answer  here- 
in,—all  which  proceedings  were  in  cause  No. 
42,549  of  said  superior  court 

"(10)  That  said  cause  No.  42,549  came  on 
for  trial  in  September,  1892,  and  was  tried 
and  determined  on  the  ITth  day  of  S^tembtf , 
1892;  and  that  the  following  is  the  final  en- 
try and  Jadgment  therein,  to  wit:  'Chrlstena 
Franke  vs.  Charles  0.  Franke  et  al.  42,540. 
Come  the  parties  hereto,  by  thdr  attorneys, 
and  the  conrt,  being  sufficiently  advised  In 
the  premises,  does  now  find  for  the  plaintiff 
and  assess  his  damages  against  the  defendant 
Charles  C.  Franke  at  the  sum  of  one  hundred 
and  forty-two  ($142)  dollars;  and  the  court 
finds  and  orders  that  the  assessment  of  dam- 
ages aforesaid  does  not  include  nor  embrace 
the  produce,  nor  payments,  nor  deliveries,  Bor 
any  part  thereof,  for  the  years  1891  and  1892, 
which  are  not  determined,  nor  in  any  manner 
adjudicated;  and  the  conrt  further  finds  and 
orders  that  the  failure  of  the  said  defendant 
Cbarles  G.  Franke  to  deliver  to  plaintiff  of 
the  produce,  etc,  of  the  year  1880  and  of  pre- 
ceding years  was  not  such  a  deprivation  of  the 
provlsiODS  at  the  antenuptial  agreement  set 
forth  in  the  complaint  as  to  revive  the  statu- 
tory interest  of  the  plaintiff  in  the  lands  de- 
scribed in  the  complaint.  And  now  it  is  con- 
sidered and  adjudged  by  the  court  that  the 
idalntUt,  Christena  Franke,  do  have  and  re- 
cover of  and  from  the  defendant  Ctiarles  C. 
Franke  the  sum  of  one  hundred  and  forty-two 
(142)  dollars,  and  her  costs  in  this  behalf  laid 

oat  end  expended,  taxed  at dollan  and 

cents;  and  the  court  does  further  con- 
sider, adjudge,  and  order,  as  to  both  the  de- 
fendants herein,  that  the  Judgment  aforesaid 
be  made  a  special  charge  on  the  following  de- 
scribed real  estate  in  Marion  county,  in  the 
state  of  Indiana,  to  wit:  "The  north  half  of 
the  northeast '  quarter  of  section  thirty-tliree 
(38),  the  southeast  quarter  of  the  southeast 
quarter  of  section  twenty-eight,  and  the  south- 
west quarter  of  the  southwest  quarto'  of  sec- 
tion twenty-seven,  all  in  township  sixteen 
nnrtb,  range  five  east;  containing  one  hun- 
dred and  sixty  (100)  acres,  more  or  less."  All 
wfaicb  is  finally  considered,  adjudged,  and  de- 
creed.' 

"(11)  That  the  parties  plaintiff  and  defend- 
ants in  said  cause  No.  42,549  are  the  same 
persons  who  are  resi>ectively  plaintiff  and  de- 
fendants in  this  action. 

"02)  That  on  the  30th  day  of  May,  1893, 
the  parties  hereto  fully  settled  for  the  pay- 
ments and  deUverles  due  the  plaintiff,  under 


said  antenuptial  contract,  for  tHe  J^ear  1892, 
by  paying  to  her  the  sum  of  $77.80,  which' 
sum  covers  the  cash  annuity  of  $75.00  for  the 
year  1892,  and  the  agreed  value  of  the  wool 
and  beans  for  said  year,  the  other  articles  and 
Items  of  the  produce  for  said  year  having 
been  theretofore  delivered;  and  that  at  the 
time  of  said  settlement  the  plaintiff  signed 
with  her  own  signature  the  receipt  prepared 
by  the  defendants'  attorney,  Charles  Tiittle, 
in  the  words  and  figures  following,  to  wit: 
'Cumberland,  May  30,  1893.  Itecelved  of 
Charles  C.  Franke,  seventy-seven  dollars  and 
eighty  cents  ($77.80)  ift  full  of  all  demands 
up  to  date,  including  the  year  1802.' 

"(13)  That  at  the  time  of  the  settlement 
menti(Hied  in  specification  12  of  this  finding 
the  plaintiff  was  a  German,  and  unable  to 
read  or  well  understand  English,  in  which 
said  receipt  was  written,  and  had  no  inten- 
tion or  understanding  that  said  receipt,  nor 
the  payment  and  deliveries,  or  any  other 
transaction  of  May  30,  1898,  or  of  any  other 
time,  was  a  settlement  or  satisfaction  of  the 
items '  or  articles  of  produce  or  of  the  cash 
annuity  for  1881;  nor  was  the  payment  of 
tliat  day  intended  by  either  party  to  be  such 
settlement  for  1891;  and  the  court  finds  that 
there  never  was  nor  has  been  any  settlement 
for  the  year  18^1. 

"(14)  That  neither  the  defendants,  nor  ei- 
ther of  them,  nor  any  other  person  ever  at 
any  time  delivered  unto  the  plaintiff,  nor  to 
any  other  person  In  her  behalf,  of  the  prod- 
uce of  said  real  estate  for  the  year  1881, 
thirty  (30)  bushels  of  wheat,  fifty  (50)  bushels 
of  com,  ten  (10)  bushels  of  potatoes,  eight 
hundred  (800)  pounds  live  hogs,  one-third  of 
the  fruit,  one-third  (%)  of  the  eggs,  one  peck 
of  dry  beans,  two  (2)  bushels  of  green  beans, 
six  (6)  chickens,  eight  pounds  of  wool,  nor 
any  part  of  the  same,  or  of  any  item  or  spec- 
ification of  the  same;  ■  nor  was  any  part  of 
the  cash  annuity  of  seventy-five  (75)  dollars 
for  the  year  1891  ever  paid  unto  the  plaintiff, 
nor  to  any  other  person  in  their  behalf. 

"(15)  That  on  or  about  the  2lBt  day  of  Sep- 
tember, 1891,  while  the  said  cause  No.  42,549 
was  pending,  the  defendant  notified  the  plain- 
tiff that  the  wheat  and  the  wool  of  the  prod- 
uce of  said  real  estate  for  the  year  1891  was 
ready  for  her,  and  that  she  should  come  to 
the  premises  and  receive  the  same;  but  that 
plaintiff  then  declined  and  refused  to  receive 
the  same,  for  the  reason  that  the  matter  was 
then  In  litigation. 

"(16)  That  at  no  other  time  did  the  defend- 
ants notify  the  plaintiff  that  any  of  the  prod- 
duce  or  the  cash  for  1891  was  ready  for  plain- 
tiff, nor  did  said  defendants,  or  either  of  them, 
at  any  other  time  make  any  offer  or  tender 
of  any  of  the  produce  or  cash  for  ti»e  year 
1891. 

"(17)  That  immediately  after  the  trial  and 
Judgment  in  said  cause  No.  42,549  the  attor- 
neys for  the  parties  plaintiff  and  defendants- 
agreed  that  at  some  Indefinite  time  In  the  fu- 
ture they  would  meet  together,  and  attempt 
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to  agree  npon  and  settle  an  adjnstment  be- 
t^'een  the  said  parties  as  to  tbe  produce,  de- 
Uverles,  and  payments  for  the  year  1891,  of 
wbicb  agreement  the  plaintiff  was  notified, 
and  to  which  she  consented,  but  that  the  said 
attoiraeys  never  met  for  the  purpose  of  such 
settlement  or  adjustment  That  at  the  afore- 
said settlement  for  1892  on  tbe  SOtb  day  of 
May,  1893,  the  defendants,  nor  either  of  them, 
did  not  attend  In  person,  but  sent  their  attor- 
ney, Mr.  Little,  with  authority  to  make  such 
settlement;  and  that  the  plaintiff  asked  the 
said  Little  then  and  there,  to  settle  for  1891, 
to  wUch  he  replied  that  he  knew  nothing 
about  it,  but  was  only  authorized  to  settle  for 
1892.  That  at  no  other  time,  and  in  no  oth- 
er manner,  did  the  plaintiff,  nor  any  one  in 
her  behalf,  make  any  demand  or  request  for 
any  part  of  the  produce  or  cash  for  1891,  un- 
til June  16,  1893.  when,  at  plaintiff's  request, 
Austin  F.  Denny,  her  attorney,  sent  by  mall 
to  the  defendant  Charles  O.  Franke  the  fol- 
lowing commimlcation: 

"  'Indianapolis,  Ind.,  June  16, 1893.  Charles 
O.  Franke,  1100  E.  Wash.  St,  City,  to  Ohrls- 
tena  Franke,  Dr.  To  proceeds  and  avaUs  of 
Franke  farm  for  year  1891,'  under  antenuptial 
agree't: 

Wool,  8  lbs.,  at  26c $    2  00 

Fruit,  %  of  aU 25  00 

Wheat  30  bu.,  at  95c 26  50 

Potatoes,  10  bn.,  at  60c 500 

Corn,  50  bn.,  at  45c 22  50 

Lire  hogs,  800  lbs.,  at  4c 82  00 

1  pk  dry  beans 60 

2  bu.  green  beans , 2  00 

Cash  due   76  00 

Total *190  60 

"  'Dear  Sir:  Mrs.  Franke  has  left  with  me 
the  above  account  for  settlement  and  collec- 
tion. It  would  be  foolish  to  allow  it  to  be 
sued  on,  and  X  do  not  think  you  will  be  dis- 
posed to  delay  its  settlement  You  can  see 
me,  and  if  we  can  agree  I  can  receipt  you  for 
tbe  year.  If  we  cannot  agree,  I  would  call 
on  Mr.  Mlthoefer  or  Mr.  Briukman.  If  I 
should  not  hear  from  you  in  a  few  days,  I 
wiu  consider  that  you  prefer  that  the  court 
sliall  settle  It  Yours,  truly,  Austin  F.  Den- 
ny.' 

"That  said  Charles  0.  Franke  received  said 
communication,  and  referred  the  same  to  bis 
Attorney,  Mr.  Little,  for  answer.  On  or  be- 
fore the  22d  day  of  June  the  plaintiff's  at- 
torney, Denny,  received  Mr,  Little's  answer 
m  behalf  of  Franke,  saying  that  the  account 
mentioned  in  Denny's  communication  was 
settled  and  paid  in  full.  That  before  tbe 
trial  of  said  cause  No.  42,549  tbe  defendant 
had  sold  the  wool  of  1891,  8  pounds,  at  25 
ceata  per  pound;  the  30  bushels  of  wheat  at 
82  c^nts  per  bushel;  tbe  50  bushes  of  com 
at  42  cents  per  bushel;  the  800  pounds  of  live 
bogs  at  8V^  cents  per  pound;  and  that  the 
several  items  of  produce  aforesaid  were  at 
all  times  worth  severally  the  amounts  for 
which  same  was  sold.  That  tbe  plaintiff 
waives  her  right  to  one-third  of  tbe  fruit. 


one-third  of  the  eggs,  10  bush^  of  potatoes, 
one  peck  of  dry  beans,  two  bushels  of  green 
beana,  six  chickens,  pasture  and  feed  for 
two  cows,  the  use  of  two  rooms  and  a  fourth 
acre  of  ground,  and  sufQclent  room  In  tbe 
cellar  for  her  produce.  All  for  tbe  year  1881 
only." 

And  thereupon  the  court  finds  the  follow- 
mg  conclusions  of  law,  to  wit: 

"(1)  That  the  Judgment  and  decree  in  said 
cause  No.  42,649  was  in  no  manner  an  adjudi- 
cation of  the  matters  and  things,  or  any  of 
tbe  same,  set  out  and  alleged  in  this  action. 

"(2)  That  no  part  of  the  produce  or  cash 
for  the  year  1891,  as  provided  in  tbe  ante- 
nuptial contract  aforesaid,  was  ever  d^ver- 
ed  or  paid  to  tbe  plaintiff. 

"(3)  That  no  settlement  as  to  tbe  nonpay- 
ment or  nondelivery  of  tbe  cash  or  prodoce 
for  1891.  was  ever  had  or  made. 

"(4)  That  tbe  defendants  are  liable  to  the 
plaintiff  for  tbe  amounts  realized  by  them 
for  tbe  produce  of  1891,  as  follows: 

8  lbs.  of  wool  at  25c.  per  lb $    2  00 

30  bn.  of  wheat  at  92c.  per  bu 27  60 

60  bn.  of  corn  at  42c  per  bu 21  00 

800  lbs.  of  live  hogs  at  3i/ic.  per  lb.  .  28  00 

And  for  cash  payment  for  year  1891  75  00 
And  for  at  least  one  yrs.  int  thereon 

at  6  per  cent 9  20 

Total   $162  80" 

The  appellants  Insist  that  under  the  facts 
found  the  conclusions  of  law  are  wrong,  tor 
the  reason  that  in  the  former  action  the  mat- 
ters in  issue  here  were  or  might  have  been 
adjudicated.  The  doctrine  of  res  adjudicata 
is  to  forbid  parties  from  litigating  anew  such 
matters  as  have  previously  been  drawn  into 
controversy,  and  authoritatively  decided  by 
a  competent  court.  Tbe  fundamental  princi- 
ple underlying  tbe  doctrine  Is  that  the  par> 
ties  having  once  submitted  the  questions  In 
controversy  to  a  court  of  competent  jurisdic- 
tion, its  judgment  ougbt  to  be  final  and  con- 
clusive. The  principle  Involved  Is  one  of 
equitable  cognizance,  and  its  strict  enforce- 
ment has  been  deemed  necessary  for  the  pres- 
ervation of  personal-rights  and  of  peace,  and 
good  order,  as  well  as  In  conf  ortnlty  with  the 
demands  of  public  pc^cy.  -  To  every  contro- 
versy there  should  be  an  end,  and.  once  hav- 
ing had  a  hearing,  and  the  rights  of  tiie  par- 
ties adjudicated,  the  good  of  tbe  public  re- 
quires that  tbe  judgment  pronounced  shall 
be  final,  and  the  questions  Involved  therein 
forever  after  settled  and  at  rest  As  saia 
by  the  supreme  court  in  Nickless  V.  Pearson, 
126  Ind.  477,  489,  26  N.  B.  478:  "The  court 
U&ving onceifixed  the  statusand  rights  of  tb* 
parties  In  relation  to  such  matters.  It  Is  con- 
clusive, and  they  are  bound  by  It,  both  In 
subsequent  proceedings  in  tbe  same  case  and 
In  subsequent  cases  involving  tbe  same  mat- 
ters. Were  It  otherwise,  tb^e  would  be  no 
end  to  litigation."  To  permit  a  party,  after 
be  has  sued  upon  bis  cause  of  action,  and  his 
rights  as  against  the  defendant  determined, 
to  again  sue  tbe  defendant  upon  tbe  same 
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cause  of  action,  wbuld  BOt  only  be  to  permit 
talm  to  harass  and  annoy  his  adversary,  but 
to  nnnuceesarlly  take  up  the  time  of  the 
court  If  that  were  t^e  law,  no  rights  conid 
4>e  settled,  and  the  judgment  of  a  court 
would  be  of  no  force  or  effect  "That  a  mat- 
ter once  adjudicated  and  finally  determined 
by  a  court  of  competent  jurisdiction  is  con- 
sidered at  rest  is  a  rule  which  prevallB  in  all 
clTlllzed  nations,  with  very  few  exceptions, 
is  not  denied.  Without  such  rule  the  repose 
of  society  would  be  niaii»4aUy  disturbed,  and 
communities  and  ooorts  would  be  constantly 
disturbed  and  harassed  by  repeated  contesui 
in  court  over  the  same  subject  ot  Utigatton." 
Howe  T.  Lewis,  121  Ind.  110,  22  N.  B.  978. 
As  early  as  the  case  of  Fischll  y.  Fischll,  1 
Blaclcf.  860,  the  rule  was  announced  that: 
"Whenever  a  matter  is  adjudicated,  and  fi- 
nally determined  by  a  competent  tribunal, 
it  is  considered  as  forever  at  rest  This  is 
the  principle  upon  which  the  repose  of  socie- 
ty matoially  depends,  and  it  therefore  pre> 
vans,  with  very  few  exertions,  throu^out 
the  civilized  world."  And  the  same  doctrine 
has  been  reiterated  and  recognised  as  the 
settled  law  of  this  state  ever  since.  Com- 
paret  v.  Hanna,  34  Ind.  74;  Crosby  v.  Jerolo- 
man,  37  Ind.  204;  Bates  v.  Spooner,  45  Ind. 
488;  Landers  v.  Oeorge,  49  Ind.  800;  Richard* 
son  V.  Jones,  58  Ind.  240;  Turner  v.  Allen,  66 
Ind.  252;  Ballard  v.  Insurance  Co.,  81  Ind. 
239;  Saner  v.  Twining,  Id.  366;  State  v. 
Krng,  91  Ind.  366;  Fairar  v.  Clark,  07  Ind. 
(47;  Fanght  v.  Faught,  98  Ind.  470;  Blwood 
V.  Beymer,  100  Ind.  604;  Kurtz  v.  Carr,  105 
Ind.  574,  5  N.  B.  602;  McFadden  v.  Fritz, 
110  Ind.  L  10  N.  B.  120;  Wooleiy  v.  Gray- 
son, 110  Ind.  149, 10  N.  B.  935;  Lawrence  v. 
Beecher,  116  Ind.  312,  19  N.  B.  148;  Wright 
V.  Anderson,  117  Ind.  349,  20  N.  B.  247;  Grlf- 
fln  V.  Hodsblre,  119  Ind.  235,  21  N.  E.  741; 
Ueb  V.  Llchtensteln,  121  Ind.  483,  28  N.  B. 
284;  Beaver  v.  Irwin,  6  Ind.  App.  285,  83 
N.  B.  4B2.  And  its  finality  is  held  not  only 
as  to  the  qnestlons  actually  heard  and  de- 
termined, but  also  extends  to  and  embraces 
every  other  matter  which  the  parties  might 
have  litigated  in  the  case.  Comparet  v. 
Hanna,  34  Ind.  74;  Rlcker  v.  Pratt,  48  Ind. 
73;  McCafFrey  v.  Corrigan,  49  Ind.  176; 
Green  v.  Olynn,  71  Ind.  836;  Stringer  v.  Ad^ 
ams,  98  Ind.  539;  Vail  v.  Rlnehart,  105  Ind. 
6,  4  N.  B.  218;  Craighead  v.  Dalton,  105  Ind. 
72,  4  N.  B.  425;  KUander  v.  Hoover,  111  Ind. 
10,  11  N.  B.  706;  Moore  v.  State,  114  Ind. 
414,  16  N.  B.  836;  Wilson  v.  BueU,  117  Ind. 
815,  20  N.  B.  231;  MufBey  v.  Turner,  141  Ind. 
680,  40  N.  B.  913;  Fromlet  v.  Poor,  8  Ind. 
App.  425,  29  N.  B.  1081.  In  the  case  of  Hall- 
way Co.  V.  Koons,  106  Ind.  507,  5  N.  B.  602, 
the  court  quotes  approvingly  from  Hender- 
son V.  Henderson,  8  Hare,  100,  as  follows: 
"Where  a  given  matter  becomes  the  subject 
of  litigation  in,  and  of  adjudication  by,  a 
court  of  competent  jurisdiction,  the  court  re- 
quires the  parties  to  that  litigation  to  bring 
forward  their  whole  case,  and  will  not  (ex- 


cept under  special  circumstances)  permit  the 
same  parties  to  open  the  same  subject  of  liti- 
gation in  respect  of  matter  which  might  have 
been  brought  forward  as  part  of  the  subject 
in  contest,  but  which  was  not  brought  for- 
ward, only  because  they  have,  from  negli- 
gence, inadvertence,  or  even  accident,  omit- 
ted part  of  their  case.".  And  in  Qriffln  v. 
Wallace,  66  Ind.  410,  417,  is  the  foUowing 
Statement  of  the  rule,  taken  from  2  Tayl.  Bv. 
{  1518,  to  wit:  "The  plea  of  res  judicata  ap- 
plies, except  in  special  cases,  not  only  to 
points  uiwn  which  the  court  was  actually 
required  by  the  parties  to  form  an  opinion 
and  pronounce  a  judgment,  but  to  every  point 
which  properly  belonged  to  the  subject  of 
litigation,  and  which  the  parties,  ezerdBing 
reasonable  diligence,  might  have  brought  for- 
ward at  tlie  time."  By  another  line  of  decl- 
sicms  it  is  said  that  it  is  only  the  matters  in/' 
volved  in  the  Issues  made  by  the  pleadings 
which  are  hdd  to  be  res  adjudicata.  Dun- 
can V.  Holcomb,  26  Ind.  378;  Cooper  v.  State, 
47  Ind.  62;  Ktsmer  v.  Matthews,  68  Ind.  172. 
And  under  this  latter  line  of  decisions  it  is 
held  that  a  judgment  for  the  defendant  in  a 
suit  prematurely  brought  is  no  bar  to  a  sub- 
sequent suit  commenced  after  the  maturity 
of  the  cause  of  action  sought  to  be  declared 
(m  in  the  former  action.  GrlfOn  v.  Wallace^ 
supra. 

While  It  may  be  admitted  tbat  the  question 
of  a  former  adjudication  has  been  often  dis- 
cussed and  applied  by  our  courts,  there  Is 
seemingly  more  or  less  confusion  in  the  au- 
thorities, which  at  times  lead  to  the  belief 
that  they  are  Inconsistent  one  with  the  other, 
and  that  some  of  them  cannot  be  adhered  to. 
But  for  an  that,  a  careful  examination  of  the 
facts  In  each  particular  case  will  show  that 
the  rulings  are  substantially  harmonloos,  al- 
though the  expressions  In  some  of  them  ai« 
not  For  Instance,  although  the  rule  has 
been  stated  to  be  that  an  adjudication  once 
had  between  parties  cuts  ofT  all  future  liti- 
gation with  reference  not  only  as  to  What  was 
litigated  and  determined,  but  as  well  all  mat- 
ters which  might  have  been  litigated  and  de- 
termined In  the  action,  and  yet  there  are 
cases  where  a  party  has  had  an  opp<»tnnIty 
to  litigate  a  question,  but  did  not  do  so,  and 
It  has  been  held  that  the  judgment  was  not 
conclusive  as  to  such  question.  And  again. 
In  other  cases,  judgments  have  been  held  to 
be  condusive  as  to  qaesUons  which  have  not 
been  put  In  issue  Ijiy  the  pleadings.  Hence,  It 
will  not  do  to  say,  as  a  rule  applicable  alike 
to  all  cases,  dther  that  a  final  judgment  set- 
tles and  concludes  every  question  which  might 
have  been  litigated  and  determined,  or  that 
It  Is  conclusive  only  as  to  isuch  questions  as 
were  within  the  issues  formed  by  the  plead- 
ings. Of  coarse,  a  plaintiff  cannot  divide  up 
a  single  cause  of  action,  and,  after  having  re- 
covered on  a  part,  in  a  subsequent  suit  recov- 
er on  the  balance,  any  more  than  he  can  com- 
bine a  number  of  actions,  and,  after  judgment, 
say  that  his  recovery  was  confined  to  but  one 
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of  those  declared  on,  and  then  Instftnte  an- 
other suit  for  the  others.  And  the  defendant. 
In  making  his  defense,  cannot  plead  a  part 
only  of  hla  defenses,  and  then,  after  ludg- 
ment  has  been  rendered,  plead  and  hare  the 
benefit  of  those  not  interposed  originally.  He 
must  Interpose  all  of  the  defenses  -which  be 
has,  and  as  to  them,  whether  pleaded  or  not, 
the  Judgment  is  conclusire;  bnt  it  is  not  con- 
clusive as  to  an  affirmative  right  or  cause  of 
action  which  he  may  have  against  the  plain- 
tiff and  of  which  he  could  have  taken  advan- 
tage, not  by  way  of  defense,  but  by  way  of 
cross  action.  His  affirmative  right  is  the  sub- 
ject of  an  independent  action,  and  he  may 
or  not  take  advantage  of  it  by  way  of 
cross  action,  as  may  to  him  seem  best  He 
Is  not  compelled  to  do  so;  neither  will  his 
rights  with  reference  thereto  be  adjudged. 
But  his  failore  to  take  advantage  of  the  op- 
portunity to  set  up  such  affirm^ve  right  by 
vay  of  cross  acticm  is  often  detrimental  to 
bis  interests.  As  said  by  tbe  conrt  in  Goble 
V.  Dillon,  86  Ind.  327:  "A  final  Judgment  set- 
tles and  concludes  every  mere  defense  that 
was  or  might  have  been  urged  against  the 
cause  of  action  upon  which  it  is  based,  wheth- 
er there  was  an  answer  setting  up  a  defense 
or  the  Judgment  was  rendered  upon  default; 
but  It  Is  not  conclusive  as  to  a  cross  action,— 
that  Is,  an  independent,  affirmative  cause  of 
action  in  favw  of  the  defendant  against  the 
plaintiff,— unless  that  cause  of  cross  action 
was  in  fact  Involved  in  the  issues  of  the  for- 
mer case,  either  as  a  set-off,  a  counterclaim, 
or  a  defense.  Green  v.  Qlynn,  71  Ind.  336; 
Bigelow,  Estop.  (2d  Ed.)  20,  101."  And  in 
Howe  V.  Lewlp,  supra,  the  court  says:  "A 
party  Is  not  bound,  when  sued,  to  plead  a  set- 
off or  counterclaim;  but  if  the  Issues  are  so 
formed  as  that  a  counterclaim  is  in  fact  liti- 
gated, the  defKidant  will  not  be  permitted 
afterwards  to  sue  and  recover  on  the  same." 
The  true  and  Just  rule  deducible  from  the  ad- 
judications Is  that  the  plaintiff  cannot  be 
heard  In  a  subsequent  action  to  say  that  the 
Issues  properly  tendered  by  his  complaint  in 
the  former  action  were  not  heard  and  deter- 
mined, and,  the  def ei^dant  having  had  his  day 
In  court,  cannot  deny  that  he  had  the  oppor- 
tunity to  meet  and  litigate  all  of  the  issues 
thus  tendered  by  the  complaint  Craighead 
v.  Dalton,  supra.  Whenever  the  matters 
which  a  defendant  can  plead,  either  by  way 
of  answer  or  a  counterclaim,  go  to  defeat  the 
right  of  the  plaintiff  to  recover,  they  must  be 
taken  advantage  of,  or  they  will  be  deemed 
to  have  been  adjudicated;  but  if  it  Is  sim- 
ply snch  matter  as  entitles  the  defendant 
to  Judgment  against  the  plaintiff,  which  he 
may,  by  way  of  cross  action  have  set  off 
against  the  plaintiff's  right,  he  can  take  ad- 
vantage of  the  opportunity  to  plead  it,  and 
have  It  determined  or-  not,  as  he  chooses. 
For  Instance,  If  the  plaintiff  sued  upon  a 
note  given  In  paym«it  for  a  horse  sold,  and 
which  the  plaintiff  warranted  to  be  sound, 
the  defendant  may  set  qp  a  payment  or  a 


breach  of  the  warranty  it  tiiete  was  one, 
otherwise  the  Judgment  will  be  a  bar  to  a 
subsequent  setting  ap  of  the  ipme;  but  if  the 
Idalntlff  sued  the  defendant. upon  a  note,  and 
the  defendant  has  an  aceount  against  the 
plaintiff  for  goods  sold  and  delivered,  while 
he  may  by  cross  action  sUe  the  plaintiff  there- 
on, and  have  his  dalm  set' off  against  what- 
ever sum  is  due  the.  plaintiff  on  the  note,  be 
is  not  compelled  to  do  sa  If,  at  the  time  of 
the  making  of  the  issues  In  the  former  action 
in  which  the  Judgment  pleaded  as  res  adJudi- 
cata  here  was  rendered,  the  appellee's  allow- 
ance for  the  year  1881  was  due  and  owing, 
she  would  be  estopped  to  deny  that  it  was 
taken  Into  account,  and  her  rights  thereto  de- 
termined, unless  It  was  specially  excepted  by 
the  finding  of  the  court;  but,  if  we  under- 
stand the  issues  fcHined,  they  could  not  admit 
ot  the  determination  ot  rights  not  then  esSst- 
ing.  As  to  matters  which  could  not  be  heard 
and  determined,  there  could  be  no  adjudica- 
tion. In  that  action  the  Issue  was  pFoperly 
tendered  with  reference  to  the  compliance  on 
the  part  of  the  appellants  With  the  terms  of 
the  cmitEact  for  the  years  1887,  1888,  1889, 
and  1880,  and,  it  may  be,  as  to  that  part  of 
the  products  of  the  farm  for  the  year  1881 
which  had  matured  at  that  time,  and  which 
the  appellants  answered  that  they  held  sub- 
ject to  her  order;  but,  as  a  part  It  had  not 
yet  matured,  and  as  to  which  there  could  be 
no  default,  hence  no  Issue.  The  contract  sned 
on  does  not  designate  the  exact  time  when 
these  products  were  to  be  delivered  to  her,  bat 
It  proved  that  they  should  be  delivered  to  her 
"aimuaUy,  In  their  season,"  .and  Uiat  she 
should  be  paid  f  75  In  money  annoaUy.  No 
time  being  stated  when  the  money  was  to  be 
paid,  it  would  naturally  be  Inferred  that  it 
was  to  be  paid  at  the  end  of  each  farming 
year,  unless  the  parties  subsequently  agreed 
othervrlse.  It  appears  from  the  finding  that 
the  iMutles  had  agreed  that  the  money  pay- 
ment was  to  be  made  in  April  subsequent  to 
the  year  for  which  It  was  payable.  As  to 
at  least  that  part  of  the  products  for  the  year 
1881  which  had  not  matured,  and  which  tlie 
appellants  were  not  bound  to  and  could  notde- 
liver  at  that  time.  It  Is  evident  the  Judgment 
could  not  be  an  adjudication.  In  fact  the 
court  specially  found  titiat  what  was  due  or  to 
become  due  her  for  the  year  1881  was  not 
taken  into  accoont  or  included  in  the  fincBng 
and  Judgment  It  Is  apparent  therefore, 
from  the  face  of  the  Judgment  Itself,  which 
the  appellants  sought  to  set  up  as  a  bar'  to 
appellee's  right  to  recover,  that  her  entire 
right  of  action  for  the  year  1891  had  not  been 
adjudicated. 

It  is  also  urged  that  the  court  fflred  in  over- 
ruling the  motion  of  the  appellants  for  a  new 
trial.  Coonsel  for  appellants  set  oat  Ui  their 
brief  a  part  of  the  appellee's  testimony  given 
on  cross-examination,  and  from  that  Insiat 
that  It  fails  to  show  a  breach  on  the  part  of 
the  appellants  of  the  part  of  the  contract  to 
be  observed  and  fulfilled  by  tbeoi;    but  we 


Digitized  by  LjOOQ  IC 


umL) 


OEBMAN-'AMEBICAN  BUILDING  ASS'ST  o.DBOaE. 


4% 


4hlnk  that,  conslderinir  aU  of  tbe  appellee's 
testimony,  together  with  the  testfrnony  of  the 
other  witnesses,  there  Is  ample  evidence  to 
show,  and  from  which  the  court  could  find, 
not  only  that  the  appellants  faUed,  but  that 
they  refused,  to  observe  and  perform  their 
part  of  the  contract  An  equitable  result  has 
been  reached,  for  the  appellee  has  recovered 
nothing  except  that  to  which  she  was  entitled, 
and  which  the  appellants  withheld  from  her. 
Judgment  affirmed. 


(U  Ind.  App.  691) 

GERMAN-AMBRICAN  BUILDING  ASS'N 

V.  DROGB. 

(Appellate  Court  of  Indiana.     April  2,  1896.) 

BoiLDiNS  AssocnTioN— SjLLit  o»  Stock— AuTHOB- 

ITT  OP  AOBHT— AcCBPTINa.F^IIfflNT  IN 

Stock  or  Otbeb  Comfant, 

1.  Where  a  building  asaodatioii'a  agent,  en- 
KRged  in  establisUng  local  boards,  solidting 
ktock,  negotiatijig  loans,  and  at  timeik  with  the 
consent  of  the  association,  collecting  the  price 
of  prepaid  stock,  accepted  payment  for  prepaid 
stock  partl^r  in  cash  and  partly  in  stock  of  an- 
other association,  and  failed  to  tnm  orer  snch 
cash  and  stock  to  the  association,  and  no  prepaid 
stock  was  issued  to  the  purchaser,  the  association 
was  liable  to  him  to  the  extent  of  the  cash  pay- 
ment, since  the  collection  of  the  price  of  the 
stock  was  to  that  extent  within  the  apparent 
acope  of  the  agent's  authority. 

2.  An  agent  of  a  building  association,  who, 
with  the  acgniescence  of  the  association,  estab- 
lishes local  boards,  solicits  stock,  negotiate  loans, 
and  collects  tbe  price  of  prepaid  stock,  has  no 
authority  to  accept  stock  of  another  association 
in  payment  for  prepaid  stock. 

Appeal  from  circuit  court,  Jackson  county; 
&  B.  Voyles,  Judge. 

Action  b?  Garrett  F.  Droge  against  tbe 
German  -  American  Building  Association. 
Judgment  for  plaintlfC,  and  defendant  appeals. 
Reversed. 

Oarson  &  Thompson  and  Burrell  &  Brana- 
man,  f<H-  appellant  A.  M.  Mnnden,  for  appel- 
lee. 

DAVIS,  J.  The  substantial  averments  In 
tbe  complaint  are  that  appellee  purchased  of 
appellant  nine  shares  of  prepaid  stock  for 
'$450,  which  be  paid,  and  that  appellant  neg- 
lected and  refused  to  issue  such  stock  to  him. 
The  trial  court  proceeded  on  the  theory  that  it 
was  an  action  to  recover  the  purchase  price 
paid  by  appellee  for  the  stock  which  appellant 
faUed  to  issue  to  him,  and  on  this  theory  the 
complaint  in  our  opinion,  states  a  good  cause 
of  action,  and  there  was  no  error  In  overrul- 
ing the  demurrer  thereto.  The  evidence 
shows  that  appellee,  through  Warner,  the 
agent  of  appellant  In  1803  purchased  nine 
shares  of  prepaid  stock  In  said  company  of  the 
par  value  of  $100  each,  and  paid  him  $150  In 
cash,  and  delivered  to  him  certificates  of 
stock  in  the  Seymoiur  Mutual  Building  & 
Ijo&u  Association,  calling  for  $300  for  said 
stock.  Tbe  appellee  recovered  Judgment  for 
$460.  Tbe  by-laws  of  the  company  provide 
that  prepaid  stock  may  be  Issued  In  shares 
of  $100  each,  which  shall  be  paid  for  at  tbe 


rate  of  $B0  per  sluure.  In  other  words,  for 
$450  in  casb  and  a  membership  fee  of  $1  pev 
share  appellee  was  entitled  to  nine  shares  of 
prepAM  Btdck  of  the  par  value  of  $100  per 
shaie.  It  appears  from  tbe  evidence  that 
Warner  established  local  boards,  appointed 
officers  for  the  same,  B<diclted  stock,  o(Aect- 
ed  merabersiiip  fees,  fines,  monthly  dues,  ne- 
gotiated loans,  examined  and  passed  upon  ti- 
tles to  real  estate  proposed  as  security,  and 
estimated  tbe  value  of  the  same,  'collected  the 
price  of  prepaid  stock,  paid  semiannual  divi- 
dends en  snch  stock,  etc  The  value  of  the  stock 
In  the  Seymour  Mtitual  Building  &  Loan'  Asso- 
datlmi  delivered  to  lilm  by  appellee  Is  not 
dearly  shown.  Neitiier  this  stock  nor  the 
money  paid  Waitaer  by  the  appellee  was  paid 
or  d^vered  by  him  to  appellant  Soon  after 
he  received  the  stock  he  traded  it  to  another, 
who  seems  to  have  withdrawn  it  from  the 
Seymour  Association,  bat  In  one  year  the  as- 
sociation piald  (Hily  one-third  of  the  with- 
drawal, and  the  payment  of  the  balance  at 
the  time  of  the  trial  in  the  court  below  was  de- 
pendent upon  its  aUlity  to  raise  money  tvr 
that  purpose.  What  Warner  received  for  the 
stock  does  not  appear.  The  evidence  does  not 
disclose  that  any  of  appellant's  officers  knew 
of  Warner's  ebock  trading,  and  there  is  no  evi- 
dence sho-wlng  that  he  oranyofficer  or  agent  of 
aiq>ellant  was  authorized  to  accept  stock  in  an- 
other association  In  payment  of  stock  In  ap- 
pellant association.  Counsel  for  appellant 
earnestly  insist  that  he  was  not  authorized  to 
sell  prepaid  stock,  and  collect  the  price  there- 
for. We  are  of  the  opinion,  however,  that 
there  is  ample  evidence  in  the  record  to  show 
that  Warner,  In  the  sale  of  the  nine  shares  of 
'prepaid  stock  to  appellee,  was  acting  within 
the  scope  of  his  apparent  authority,  and  that 
as  to  the  $150  paid  him  in  cash  the  Jury  was 
authorised  In  returning  a  verdict  against  ap- 
pellant The  company  gave  Warner  credit  to 
the  public  as  a  suitable  and  worthy  agent 
nnd  although  they  may  not  have  authorized 
him  In  express  terms  to  sell  prepaid  stock, 
and  collect  the  price  thereof,  the  company,  In 
some  instances  at  least,  acquiesced  in  and  rat- 
ified bis  acts  in  such  sales  and  collections. 
The  appellee,  an  ignorant  man,  having  acted 
in  good  faith  In  dealing  with  'Warner  within 
the  scope  of  his  apparent  authority,  and  see- 
ing that  somebody  must  be  the  loser  by  bis  de- 
celt,  the  jury  were  Justified,  under  the  facts 
and  circumstances  in  this  case,  in  the  conclu- 
sion, as  to  the  $150  at  least,  that  It  Is  more 
reasonable  that  he  wbo  employs  and  puts  con- 
fidence In  the  deceiver  should  be  the  loser 
than  a  stranger  without  notice  of  tbe  limita- 
tion or  restriction  of  his  authority.  Kerlln  v. 
Association,  8  Ind.  App.  628,  35  N.  fe.  38,  and 
36  N.  B.  156;  Railway  Co.  v.  Racer,  10  Ind. 
App.  503,  37  N.  B.  280,  and  38  N.  B.  186. 

Is  appellant  liable  to  appellee  under  the  cir- 
cumstances for  the  stock  In  the  Seymour  As- 
sociation? After  careful  consideration  we 
have  reached  the  conclusion  that  this  part  of 
the  transaction  was  not  within  the  apparent 
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acope  of  Wamei'8  anthorlt?.  la  onr  opinion, 
the  most  fayorable  construction  tliat  can  be 
given  the  evidence  in  behalf  of  appellee  la 
tliat  the  sale  of  prepaid  stoclc  by  blm  for 
casii,  and  the  collection  of  the  pnrcliase  price 
therefor,  was,  under  the  circumstanceB,  with- 
in the  scope  of  liis  apparent  authority;  but 
tliat,  without  tiie  knowledge,  approval,  or  rat- 
ification of  appellant;  be  liad  no  rlsht  to  trade 
or  to  agree  to  trade  such  prepaid  stock  of  ap- 
pellant for  stock  in  another  association.  In  the 
absence  of  such  knowledge,  approval,  or  rat- 
ification of  appellant,— that  Is  to  say,  of  its 
officers,— he  conld  not  bind  the  appellant  by 
any  such  arrangement  short  of  the  actual  col- 
lection of  the  money.  Miller  v.  Edmonston,  8 
Blackf.  281;  Kirk  v.  Hiatt.  2  Ind.  322;  Gorn- 
iag  V.  Strong,  1  Ind.  828.  McCormlck  v.  Wood, 
72  Ind.  S18.  Hoffman  v.  Insurance  C!o.,  92  D. 
S.  161.  ▲  payment  by  check  Is  an  ordinary 
commercial  transaction,  and  is  sufficient. 
B<Hid  Oo.  V.  Bruce  (Ind.  App.)  41  N.  E.  958. 
Ordinarily,  building  loan  fund  and  saving 
associations  do  not  deal  In  stocks,  but  are  de- 
jMoitories  and  investora  of  money.  Traffick- 
ing in  stock  of  other  associations  is  a  power 
not  ordinarily  exercised  by  general  agents  of 
such  iostitutlMia  in  conformity  with  the 
usages  of  business.  Sections  4446,  4447,  Rev. 
St.  1894.  Whether  the  officers  or  general 
agents  of  appellant  who  are  charged  with  the 
management  of  its  affairs  have  power,  under 
any  circumstances,  to  issue  prepaid  stock  in 
exchange  for  stock  in  other  associations  is 
a  question  we  do  not  determine.  In  this  case 
appellant  has  not  received  or  retained  the  ben- 
efit of  the  contract,  or  any  part  thereof,  en- 
tered into  between  Warner  and  appellee;  and, 
as  to  the  stock  in  the  Seymour  Association 
that  appellee  delivered  to  said  Warner,  the 
evidence,  in  our  opinion,  fails  to  show  any 
right  of  action  against  appellant.  Corpora- 
tions should  be  careful  in  the  selection  of 
agents,  because,  as  between  them  and  the 
public,  the  tendency  Is,  in  accordance  with 
the  dictates  of  justice,  to  enlarge  the  powers 
of  such  agents,  in  the  absence  of  express  no 
tice  of  limitations,  so  as  to  embrace  all  his 
acts  within  the  scope  of  bis  apparent  author- 
ity, and  especially  those  powers  which  are  or- 
dinarily exercised  by  agents  of  that  particular 
class.  Thomp.  Corp.  S  4890.  The  Judgment 
of  the  trial  court  is  reversed,  with  instruc- 
tions to  sustain  api>ellalit'B  moticMt  for  a  new 
trial. 


04  ma.  App.  ew) 

VATJGHTMAN  v.  TOWN  OP  WATERLOO. 

(AppeUate  Court  of  Indiana.     March  27,  1896.) 

HUNIOIPAI,  COBPORATIONS  —  POWSBS  —  IMDBMNITT 

or  Polios  Officbrs. 

1.  A  municipal  corporation  U  not  liable  for 
negligence  in  performance  of  any  duty,  whether 
legislative  or  judicial,  or  for  a  failure  to  perform 
such  duty,  but  is  liable  for  negligence  arising 
from  the  exercise  of  the  privileges  granted,  or 
for  neglect  to  perform  a  ministerial  duty. 

2.  A  municipal  corporation  is  not  liable  for 
the  acts  of  a  pouce  officer  while  performing  his 


duty  in  making  an  arrest  of  one  eiuurged  with  s 
violation  of  an  ordinance. 

3.  The  fact  that  an  ordinance  provided  that 
the  funds  derived  by  way  of  &nes  for  ita  viola/- 
tion  should  inure  to  the  municipality  does  not 
enable  the  municipality  to  lawfully  undertake  to 
Indemnify  a  police  officer  for  any  damages  te> 
covered  against  him  for  an  attempt  to  enforce  It. 

4.  Where  a  police  ofiicer  is  sued  for  false  Im- 
prisonment  for  arresting  plaintiff  for  violation  of 
an  ordinance,  the  municipality  ia  not  liable  for 
failure  of  its  officer  to  make  a  defense  to  the 
same,  so  as  to  render  It  liable  to  the  officer  <» 
recovery  of  a  default  judgment  against  him. 

Appeal  from  circuit  court,  Ddudb  county; 
J.  W.  Adair,  Judge. 

Action  by  Henry  Vaughtman  against  the 
town  of  Waterloa  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Rose  &  Rose  and  Cyrus  M.  Fhlllyss,  for  a^ 
pdlant.    John  F.  Shnman,  for  appellee. 

BOSS,  J.  In  the  year  1890  the  appellee  had 
In  force  an  ordinance  to  regulate  and  control 
the  driving  of  liacks  and  other  vehicles  over 
and  upon  the  streets  of  said  town,  and  mak- 
ing it  a  misdemeanor  for  the  oMmer  of  any 
hack  or  other  vehicle  to  carry  passengers  for 
hire  within  the  incorporated  limits  of  said 
town  without  first  procuring  a  license  so  to 
da  Said  ordinance  also  made  it  the  duty  of 
the  marshal  of  said  town  to  arrest  all  per- 
sons found  running  hacks  or  other  vehicles, 
and  carrying  passengers  for  hire,  within  sold 
limits,  who  had  not  first  procured  such  li- 
cense. The  appellant,  who  was  the  elected 
and  actlug  marshal  of  said  town.  In  Octol>er, 
1890,  arrested  one  Joseph  Crayes  for  a  vio- 
lation of  said  ordinance,  and  subsequently 
said  Crayes  sned  and  recovered  judgment 
against  appellant  for  false  imprisonment  on 
account  of  sncb  arrest  The  appellant 
brought  this  action  against  appellee  to  recov- 
er back  from  it  the  amount  of  said  judgment; 
which  he  was  ccxnpelled  to  pay.  In  his  com- 
plaint, after  alleging  the  passage  of  the  ordi- 
nance and  the  terms  of  the  same,  he  avers: 
That,  befwe  making  the  arrest,  he  reported 
to  the  appellee  that  said  Crayes  would  resist 
the  enforcement  of  the  ordinance,  upon  the 
theory  that  the  town  had  no  authority  to  pass 
such  an  ordinance,  and  that  thereupon  ap- 
pellee, "by  her  board  of  trustees,  duly  prom- 
ised and  agreed"  with  appellant  that,  if  he 
would  make  the  arrest,  appellee  would  pro^ 
ecute  said  Crayes,  and  would  save  appellant 
"harmless,  and  would  pay  him  for  all  costs, 
trouble,  and  expense  which  he  might  be  put 
to  by  reason  of  commencing  said  action;  that 
If  said  Crayes  would  sue  him  for  making  said 
arrest,  that  the  defendant  (appellee)  would 
defend"  him,  and  pay  all  costs  and  damages 
whicb  be  might  incur  by  reason  of  said  ar^ 
rest  That  In  consideration  of  and  relying 
upon  said  promise  and  agreement  of  appellee^ 
appellant  made  the  arrest  on  a  warrant  duly 
issued  by  one  Oliver  P.  Smith,  a  duly-quali- 
fied justice  of  the  peace,  etc. 

A  municipal  corporation  is  a  body  corporate 
and  politic,  created  by  the  law,  and  invested 
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with  special  powens,  relating  particnlarly  to 
the  goTomment  of  its  own  local  aflftln.  East 
Tennessee  Unlyersity  t.  Mayor,  etc.,  of  E^nox- 
▼ille,  6  Baxt  166;  Philadelphia  v.  Fox,  64 
Pa.  St  180;  Mayor  of  NashyUle  v.  Ray,  19 
Wall.  475.  Judge  Dillon,  io  blB  worii  on 
Municipal  Ck>iporatlona  (4th  Ed.,  §  20),  defines 
them  to  be  "the  Incorporation  by  the  author- 
ity of  the  goremment  of  the  Inhabitants  of 
a  particular  place  or  district,  and  authoriz- 
ing them  in  their  cwporate  capacity  to  exer- 
dsp  subordinate  specified  powers  of  legisla- 
tion and  regulation  with  respect  to  their  lo- 
cal and  internal  concerns.  This  power  of  lo- 
cal goTemment  la  the  distinctive  purpose  and 
distinguishing  feature  of  a  municipal  corpo- 
ration iNToper."  And  In  Gommlssionem  t. 
Mlghels,  7  Ohio  St.  109,  the  court  says:  "Mu- 
nicipal corporations  proper  are  called  into  ex- 
istence, either  at  the  direct  solicitation  or  byi 
llie  free  consent  of  the  persons  conipoeing 
them,  for  the  promotion  of  their  own  local 
and  private  advantage  and  convenience."  In 
many  JurisdictlanB  the  word '  "municipal"  is 
Implied  to  any  and  all  subdivisions  of  the 
state,  without  any  distinction;  and,  for  that 
reason,  expressions  of  the  courts  in  cases 
where  all  of  such  subdivisions  are  recognized 
Simply  as  political  subdivisions  of  the  state 
are  Inapplicable  where,  as  In  this  state,  cit- 
ies and  towns  are  bodies  corporate  and  pol- 
itic, with  many  of  the  general  powers  of  pri- 
vate corporations.  Their  powers  are  not  in- 
herent, but  are  such  only  as  are  specially 
granted  by  the  law  under  which  they  are  cre- 
ated. And  their  liability,  while  greater  than 
that  of  a  county,  which  is  merely  an  Involun- 
tary subdivision  of  the  state  Itself,  Is  not  as 
great  as  that  of  an  individual  or  of  a  private 
corporation.  They  are  created  mainly  for  the 
Interest,  advantage,  and  convenience  of  the 
locality  and  Its  people;  and  they  have  both 
duties  and  privileges,  and  for  negligence  In 
the  performance  of  any  duty,  whether  leglsla- 
tive,  judicial,  or  discretionary  in  Its  nature, 
or  for  a  failure  to  perform  such  duty,  no  lia- 
bility attaches,  but  for  negligence  resulting  in 
Injury,  arising  from  the  exercise  of  the  privi- 
leges granted,  or  from  neglect  to  perform  a 
duty  ministerial  In  its  nature,  they  are  liable 
In  damages.  Faulkner  v.  Olty  of  Aurora,  85 
Ind.  130;  City  of  Lafayette  v.  Tlmberlake, 
88  Ind.  330;  Olty  of  Anderson  r.  Bast,  117 
Ind.  126,  19  N.  E.  726. 

The  controlling  question  in  this  case  18, 
could  the  appellee  be  held  responsible  for  the 
arrest  of  Grayes  had  snlt  been  brought 
against  it  therefor?  If  It  could,  then  there 
would  be  no  Injostlce  In  compelling  It  to  re- 
imburse appellant.  But,  If  appellee  would 
not  have  been  liable  to  Orayes,  no  liability 
exists  against  it  in  favor  of  appellant.  "Cit- 
ies and  towns  Incorporated  under  (he  laws 
of  this  state  have  two  general  classes  of 
fonctiona,  which  may  be  denominated  'gov- 
ernmental' and  'domestic'  or  'corporate.'" 
Town  of  Laurel  v.  Blue,  1  Ind.  App.  128,  27 
N.  E.  301.    And  "officers  appointed  to  exe- 


cute the  laws  and  ordinances  are  not  agents 
engaged  In  corporate  duties,  but  are  public 
officers,  appointed  at  the  command  of  the 
legislature,  by  the  corporate  authorities. 
There  is  no  more  reason  for  holding  cities 
responsible  for  the  wrongs  of  poUce  officers 
than  there  is  for  holding  counties  or  town- 
ships responsible  for  the  torts  of  sheriffs 
and  constables."  City  of  Lafayette  v.  Tlm- 
berlake, supra.  It  is  clear  from  the  alle- 
gations of  the  complaint  t^at,  at  the  time 
of  the  arrest^  the  appellant  was  acting  as 
marshal  of  the  town  of, Waterloo;  and,  in 
making  the  arrest,  he  was  obeyfiig  the  man- 
date of  a  court  of  law,  and  performing  bis 
dutlui  as  such  marshal  in  attempting  to  en- 
force a  penal  <M-dlnance.  While  in  the  per- 
fwmance  of  such  duty,  be  was  acting  for  the 
public,  In  the  performance  of  a  duty  Impos- 
ed by  law,  and  not  acting  in  the  sense  of  an 
agent  or  representative  of  the  town,  in  Its 
domestic  or  corporate  capacity.  The  ordi- 
nance under  which  appellant  made  the  arrest 
was  in  the  nature  of  a  police  regulation, 
and  power  to  enact  it  Is  specially  conferred 
as  necessary  to  the -good  government  of  the 
town.  To  enforce  It  was  a  duty  the  appel- 
lant owed  the  public,  and  for  his  acts  while 
performing  such  duty  the  town  was  not  lia- 
ble. 

But  it  Is  insisted  that  Inasmuch  as  the  en- 
forcement of  the  ordinance  in  question  was 
for  the  benefit  of  the  town.  In  that  the  fund 
derived  by  way  of  fines  or  penalties  Inured 
to  It  as  sole  beneficiary,  the  ordinance  so  far 
partook  of  the  nature  of  a  privilege  that  the 
town  officers  could  lawfully  undertake  to  in- 
demnify appellant  for  any  loss  or  Injury  sus- 
tained by  him  In  an  attempt  to  enforce  It. 
We  doubt  very  much  whether  a  case  can  arise 
where  a  municipal  corporation  can  be  held 
liable  to  a  pnbllc  officer  upon  an  agreement 
on  its  part  to  indemnify  such  officer  for  loss 
which  is  the  result  of  the  performance  of  his 
duties.  The  duty  is  Imposed  by  law,  and  the 
law  requires  the  officer  to  perform  it  with- 
out being  indemnified;  and  a  municipal  cor- 
poration has  no  right  or  power  to  agree  to 
indemnify  an  officer  for  the  performance  of 
his  duty. 

Counsel  for  appellant,  in  their  brief,  admit 
that  the  appellee  had  the  power  to  pass  the 
ordinance  which  the  appellant  was  seeking 
to  enforce;  and  it  Is  alleged  in  the  com- 
plaint that  the  ordinance  was  a  valid  one, 
and  in  full  force.  If  the  ordinance  was  valid 
and  enforceable,  no  judgment  should  have 
been  rendered  against  the  appellant  for  per- 
forming his  duty  In  enforcing  It,  unless  he 
attempted  to  do  so  without  proper  authority, 
or  acted  unlawfully  in  the  performance  of 
his  duty.  That  a  judgment  was  rendered 
against  him  was  not  appellee's  fault  We 
cannot  at  this  time  determine  the  correctness 
of  the  judgment  rendered  against  the  appel- 
lant because  that  question  Is  not  before  us; 
but,  so  far  aa  the  facts  alleged  In  the  com- 
plaint disclose,  the  appellant  was  negligent* 
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if  anybody.  In  not  making  a  defense.  It 
was  the  duty  of  the  appellant,  If  he  desired 
to  escape  liability,  to  defend  In  that  action; 
and  he  had  no  right  to  rely  upon  the  prom- 
ise of  the  appellee  to  Indemnify  and  defend 
him.  The  law  does  not  require  that  a  mu- 
nicipal corporation  shall  defend  its  officers  in 
the  performance  of  their  duties;  hence,  for 
a  failure  to  make  a  defense,  even  though  its 
officials  promised  to  do  so,  no  liability  at- 
taches, for  the  reason  that  no  duty  has  been 
violated,  and  there  is  no  liability  unless  a 
breach  of  a  duty  is  shown. 

No  authorities  have  been  cited  by  counsel 
wbtfeln  the  question  here  presented  has 
ever  been  considered,  but,  after  careful  con- 
Bideratlon,  we  think  that  the  general  state- 
ment of  the  rules  of  liability  which  attach 
to  sucb  corporations  clearly  indicates  that 
there  is  no  liability  on  the  part  of  appellee. 
.  The  court  below  did  not  err  in  sustaining  the 
demurrer  to  the  appellant's  complaint. 
Judgment  affirmed. 


(U  Ind.  App.  an 

SIMONS  T.  BBAVEB.* 
(Appellate  Court  of  Indiana.     April  S,  1896.) 

COHFLICT    BBTWBE!7    QeNBBAI.  AND    SPKCIAL  VSB- 
niCT — CliAlXS  AOAIHST  BsTATES — DSFENBES. 

1.  The  {general  Terdict  mast  control,  unless 
the  antagonism  between  it  and  the  special  an- 
swers is  80  great  that  it  could  not  be  removed 
by  any  evidence  which  might  have  been  admitted 
nnder  the  issnes. 

2.  Under  Rev.  St  1884,  {  2478  (Rev.  St 
1881,  I  2324),  providing  that,  when  a  claim 
against  an  estate  is  transferred  for  trial,  the  ex- 
ecotor  or  administrator  need  not  plead  any  mat- 
ter by  way  of  answer,  except  a  set-off  or  coun- 
terclaim, the  defense  of  fall  or  partial  payment 
is  available  witliout  special  plea. 

3.  On  the  trial  of  a  claim  against  an  es- 
tate for  money  collected  by  decedent  on  a  note  in 
Ids  hands  for  collection,  there  was  a  general 
verdict  in  plaintiff's  favor  for  $138.46,  and  the 
special  answers  recited  that  deceased  collected 
the  note  in  January,  1884,  and  received  thereon 
$138.46.  Held,  that  the  jadgment  should  have 
been  for  the  amount  of  the  general  verdict,  and 
not  for  that  sum  with  interest  from  the  date  of 
filing  the  claim,  since  any  conflict  between  the 

feneral  verdict  and  the  fecial  answers  might 
ave  been  removed  by  evidence  of  partial  pay- 
ment 

Appeal  from  circuit  court,  Allen  cotmty; 
£.  O'Rourlce,  Judge. 

Action  by  Augustus  C  Beaver  against  Mil- 
lard W.  Simons,  administrator  of  Oscar  A. 
Sim(»s,  deceased.  From  a  Judgment  fw 
plaintiff,  defendant  appeals.    Reversed. 

Vesey  &  Heaton,  for  appellant.  Randall  & 
Dongbman,  for  appellee. 


OAVIN,  C.  J.  Appellee  filed  a  claim  against 
ttie  estate  represented  by  appellant  for  mon- 
ey collected  by  the  decedent  upon  a  note  of 
appellee  in  his  hands  for  collection.  Upon  a 
trial  the  ]ury  returned  a  general  verdict  for 
appellee  for  $138.46,  and  also  made  answers 
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to  lnterrogatorl«e  as  fbllows:  "(1)  When  did 
Oscar  A.  Simons'  receive  from  A.  0.  Beaver 
the  note  mentioned  in  the  complaint?  Ans. 
Prior  to  September  10,  1883.  (2)  When  did 
he  (Simons)  collect  said  note?  Ans.  About 
January  7,  18S1.  (3)  How  much  did  said  Si- 
mons receive  upon  said  note?  Ans.  $138^48. 
(4)  What  person  paid  said  note  to  said  Si- 
mons? Ans.  Jacoby  &  Wiegand."  The  court 
rend^ed  Judgment  upon  the  verdict,  Imt  add- 
ed to  the  amount  of '  the  general  verdict  in- 
terest from  the  date  of  filing  the  claim,  mak- 
ing the  Judgment  $186.46.  While  the  evi- 
dence is,  to  a  considerable  extent,  vague  and 
unsatisfactory,  the  circumstances  were  sucb 
as  probably  to  preclude  the  presenting  of 
more  definite  proof.  Under  the  rule  govern- 
ing the  appellate  tribunal^  we  do  not  feel  Jus- 
tified in  setting  the  verdict  aside.  We  are, 
bowever,  of  the  opinion  that  the  learned  trial 
Judge  was  in  error  in  rendering  Judgment 
upon  the  special  answers  to  interrogatt^es 
for  a  sum  in  excess  of  that  stated  in  the  gen> 
eral  verdict  In  considering  a  right  to  Judg- 
ment upon  the  answers  to  Interrogatories,  aa 
against  the  general  verdict,  the  court  can 
consider,  not  only  the  evidence  wtiicb  ac- 
tually was  introduced,  but  tbat  wliicb  might 
have  been.  The  special  answers  control  the 
general  verdict  only  when  the  antagonism  is 
so  great  that  It  could  not  be  removed  by  any 
evidence  admissllde  nnder  the  issues.  2  Bt 
Uott,  Gen.  Prac.  {  922;  Pottlltzer  v.  Wesson, 
8  Ind.  App.  472,  35  N.  E.  1030;  GoS  v.  Haw- 
kins and.  App.)  39  N.  E.  284;  Raib*oad  Co. 
v.  Smock,  133  Ind.  411,  88  N.  E.  108.  If  the 
general  verdict  and  special  answers  can 
both  stand,  upon  any  reasonable  hypothesis, 
having  r^:ard,  not  to  the  proof  actually  made, 
but  to  that  possible  under  the  Issues,  the 
general  verdict  must  be  upheld.  In  this  case 
the  plea  of  payment  was  in,  by  the  statute, 
without  special  plea.  Rev.  St  1884,  {  2479 
(Rev.  St  18S1,  {  2324.)  i  Under  the  Issae 
thus  formed  the  defense  of  either  full  or  par- 
tial payment  was  available.  Ballard  v.  Tur- 
ner, 68  Ind.  127;  State  v.  Roche,  84  Ind.  372. 
As  to  payment,  the  siiedal  answers  of  the 
Jury  indicate  nothing.  Bach  of  the  answers 
may  be  strictly  true,  and  tho  claim  have  been 
reduced  by  partial  payment  to  the  amount 
found  by  the  general  verdict.  Thus,  we 
think  it  clear  that  there  is  no  irreconcilable 
conflict  between  the  general'  verdict  and  the 
answers  to  interrogatories.  It  must  be  borne 
in  mind  tliat  while  the  general  verdict  finds 
in  favor  of  appellee  for  $138.40,  as  to  any 
further  snm  by  him  claimed  to  be  due  the 
general  verdict  is,  by  implication.  In  favor 
of  appellant  Judgment  reversed,  with  in- 
structions to  sustain  appellant's  motion  te 
modify  the  Judgment 

1  Rev.  St  1894,  {  2479,  provides  that  when 
a  claim  against  an  estate  ia  transferred  for  trial, 
it  shall  not  be  neceasaiy  for  the  executor  or  ad- 
ministrator to  plead  any  matter  b^  way  of  an- 
swer, except  a  set-off  or  eoonterclaun. 
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CITIZENS'  ST.  B.  00.  t.  HOBBS.* 
(Appellate  Cooit  of  Indiantu     April  3,  1896.) 

Appeal — Reoobd  —  BKiKarNo  op  IssTBOOTioifa — 
Bill  ot  Exceptions— Recitals— Hboliobkoe— 
AaeRA7ATiOit  op  1iiji;bt — Bokdbn  op  f  Hoor— 

IHSTBUOTIOH3— FaILUHS  TO  SlOIT. 

1.  The  presumptioD  being  that  the  trial  court 
gave  correct  instructions  on  every  material  is- 
sue, the  refusal  to  give  instructions  requested 
bj  a  party  will  not  avail  him  on  Bpi>eal,  if  the 
record  fails  to  show  afflmiatively,  either  by  a 
direct  statement  cr  by  fair  implication,  that  it 
eontains  all  the  instrnctionB  given. 

2.  Under  Rev.  St.  1894,  |  542,  sabd.  6  (B«T. 
St  1881,  I  533,  snbd.  6),  providing  that  all  in- 
structions given  by  the  court  mast  he  signed  by 
the  judge,  and  filed,  together  with  those  asked 
and  refused,  but  that  it  is  not  necessary  that 
they  be  copied  in  the  record  at  large  unless  either 
party  may  wish  to  appeal,  instructions  may  be 
brought  into  the  record  by  an  order  of  court 
malting  them  a  part  thereof,  for  the  pnrpose  of 
showing  that  they  were  given,  whether  they 
show  that  aajr  exceptions  were  taken  to  them  or 
not. 

S.  A  recital  in  a  bill  of  exceptions  that  each 
one  of  the  instructions  thereinbefore  set  om 
'Vai  then  and  there  refused  by  the  court,  and 
said  defendant  excepted  to  such  refusal,"  etc.,  to- 
gether with  a  statement  in  the  introductory  por- 
tion of  the  bill  that  the  instructions  were  re- 
quested "in  advance  of  the  argument  in  this 
cause,"  sufficiently  establishes  the  taking  of  ex- 
ceptions at  the  proper  time  and  in  the 'proper 
manner. 

4.  A  person  Injured  by  another's  negligence 
cannot  recover  for  any  aggravatioD  of  the  injoiy, 
caosed  by  his  failure  to  use  ordinary  care  in  se- 
curing medical  treatment  and  in  continuing  the 
same  so  long  as  his  injuries  appear  reasonably 
to  require  it 

5.  The  burden  of  proving  that  plaintiff**  in- 
Jury  was  aggravated  by  his  failure  to  use  ordi- 
nary care  in  procuring  medical  attention  is  on 
defendant 

6.  An  instruction  which  correctly  states  that 
plaintiff  cannot  recover  for  any  aggravation  of 
the  injury,  caused  by  failure  to  use  ordinary  care 
in  securing  medical  aid,  is  not  erroneous  because 
it  omits  to  state  that  the  burden  of  proving  such 
failure  is  un  defendant,  though  ip^h  sffatemant 
might  properly  have  been  included. 

7.  The  court  nay  refuse  to  give  instructions 
which  are  not  signed  by  the  party  asking  them, 
or  his  attorney,  as  provided  by  Bisv.  St  1894,  § 
542,  suJbd.  4  (Rev.  St.  1881,  {  533,  subd;  4). 

Appeal  from  snperior  court,  MBrion  cotmty; 
P.  W.  Bartholomew,  Judge. 

Action  by  Henry  S.  Hobba  against  the  Cltl- 
Beas'  Street-Railroad  Company  to  recover  for 
personal  injuries.  Judgment  foe  plaintiff,  and 
defendant  appeals.   Affirmed. 

Mason  &  Latta,  for  appellant.  Ayen  & 
Jones,  for  appellee. 

RBINHARD,  J.  The  appellee  sued  the  ap- 
pellant, and  recovered  a  Judgment  against  It 
for  personal  injuries  received  while  a  passen- 
ger on  one  of  appellant's  street  cars  in  the 
city  of  Indianapolis,  and  through  the  alleged 
negligence  of  the  appellant  One  of  the  er- 
rors assigned  is  the  overruling  of  the  appel- 
lant's demurrer  to  the  complaint  This  al- 
leged error  does  not  seen^  to  be  relied  upon 
very  confidently  by  the  appellant's  counsel. 
We  have  examined  the  complaint,  however, 
and  ^hink  it  la  sufficient    The  principal  cod- 
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tentloQ.  arises  from  the  overrnling  of  the  ap- 
pellant's motion  tor  a  new  trial,  which  ruling 
Is  assigned  as  error.  The  appellant  requested 
the  court  to  glvb  the  Jury  certain  Instructions, 
wJiicfa  request  was .  refused,  and  the  refusal  . 
Is  assigned  as  cause  for  a  new  triaL  Appel- 
lee's learned  counsel  contend,  however,  that 
the  record  falls  to  show  affirmatively  that  it 
contains  all  the  Instructions  given  In  the 
cause,  and  that,  therefore,  the  refusal  to  give 
the  Instructions  requested  cannot  avail  the 
appellant  It  Is  an  elementary  principle  gov- 
erning the  procedure  In  appeals  to  this  and 
the  supreme  courts  that  every  presumption 
wiU  be  Indulged  In  favor  of  the  ruling  of  the 
trial  court  until  it  has  been  made  to  appear 
affirmatively  that  some  harmful  error  has 
been  committed  for  which  a  reversal  of  th» 
Judgment  appealed  from  should  l>e  adjudged. 
It  is  a  necessary  corollary  of  this  principle' 
that  the  court,  on  appeal,  will -presume  that 
correct  instructions  were  given  by  the  trial 
court  upon  every  material .  point  In  Issue  at 
the  trial.  This  has  been  so  often  decided  by 
the  courts  that  the  citation  of  authorities  can- 
not be  necessary,  and.  Indeed,  it  is  not  assert- 
ed in  this  case  that  the  rule  is  otherwise.  To 
overcome  tliis  presumption,  the  appellant 
"must  present  a  record  fully  and  clearly, 
showing  that  the  trial  court  erred  In  refus- 
ing to  give  instructions."  Klllott,  App.  Proc. 
i  722.  Hence  the  bill  of  exceptions  must 
show  affirmatively,  eithei  by  a  direct  state- 
ment or  by  fair  Implication,  that  no  other 
instructions  were  giveq  save  those  contained 
in  tlie  bill.  Town  of  Lodogo  v.  Linn,  9  Ind. 
Aup.  15,  3C  N.  E.  159. 

In  the  transcript  of  order-book  entries  in 
this  cose  it  Is  recited  that,  the  evidence  being 
completed,  "the  plaintiff  and  defendant  eacb 
tender  certain,  instructions,  which  they  re- 
spectfully ask  the  court  to  give  to  the  JtU7. 
And,  the  argument  of  the  counsel  having  been 
heard,  the  court  now  gives  to  the  Jury  Its  in- 
structions herein.  •  •  • .  Said  instruction* . 
asked  by  the  parties,  respectively,  and  those 
given  by  the  court,  are  now  filed  and  made  a 
part  of  the  record  herein,  and  are  In  the 
words  and  figures  aa  follows;  that  Is  to  say." 
Then  follow  two  instructions,  entitled  "Plain- 
tUTa  Instructions,"  which  are  signed  by  coun- 
sel for  appellee,  plaintiff  below.  This  Is  fol- 
.lowed  by  a  memorandum  of  the  clerk,  thus; 
"For  defendant's  instructions,  see  bill  of  ex- 
ceptions No.  2,  page  — ,  of  the  transcript" 
After  this  memorandum  there  is  set  out  what 
purports  to  be  a  series  of  instructions  given 
by  the  court,  numbered  consecutively  from  !■> 
to  6,  Inclusive,  and  signed  by  the  trial  Judgre. 
After  these  came  other  order-book  entries, 
and  in  these  it  is  stated  that  "the  defendant 
files  Its  bill  of  exceptions  No.  2  herein,  in  the 
words  and  figures  following,  viz."  Then  fol- 
lows bill  of  exceptions  No.  2,  containing  the 
evidence  glveh  at  the  trial  It  does  not  pur- 
port to  contain  any  instructions  or  requests 
for  Instructions.  Next  In  order  appears  the 
following  entry:    "And  afterwards,  to  wit, 
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on  the  21st  day  of  November,  1894,  being  the 
fifteenth  Judicial  day  of  the  Noyember  term, 
1894,  of  said  court,  •  •  •  the  following 
proceeding  was  had  herein;  tliat  is  to  say: 
Now  comes  the  defendant,  by  coanBel,  and 
flies  its  bill  of  exceptions  No.  S  herein,  in  the 
words  and  figures  following,  namely."  Then 
follows  what  purports  to  be  bill  of  exceptions 
No.  8,  showing:  (1)  The  instructions  request- 
ed by  the  appellant,  numbered  consecutively 
from  1  to  5,  Inclusive,  at  the  dose  of  which 
It  is  stated  that:  "Each  of  which  instruc- 
tions was  then  and  there  refused  by  the 
court,  and  the  said  defendant  at  the  time  ex- 
cepted to  such  refusal  to  give  said  Instruc- 
tions." (2)  Then  appears  the  following  state- 
ment: "Be  it  remembered  that  afterwards, 
on  the  said  20th  day  of  March,  1894,  utter  the 
argument  of  counsel  before  the  jury  in  said 
cause,  the  court  of  its  own  motion  instructed 
the  Jury  in  writing  only,  and  gave  eadi  of 
the  following  Instructions,  to  wit"  This  reci- 
tal Is  followed  by  the  same  series  of  instruc- 
tions heretofore  referred  to  as  having  been 
made  a  part  of  the  record  by  order-book  en- 
try, being  the  series  of  instructions  given  by 
the  court,  on  its  own  motion,  numbered  con- 
secutively from  1  to  6,  Inclusive.  At  the  close 
of  these  InstructlMis  it  is  stated:  "And  there- 
upon said  defendant,  the  Citizens'  Street-Rail- 
road Company,  at  the  time  excepted  to  each 
of  said  instructions  so  given  by  the  court,  and 
to  the  giving  of  each  of  said  instructions."  To 
this  bill  of  exceptions  the  following  certificate 
is  attached :  "And  now,  tUs  17th  day  of  May, 
1894,  within  the  time  so  allowed  by  the  court, 
the  said  defendant,  the  Citizens'  Street-Rail- 
road Company,  tenders  this,  its  biU  of  ex- 
ceptions, and  prays  that  the  same  may  be 
signed,  sealed,  and  made  a  port  of  the  record 
in  said  cause,  all  of  which  is  done  this  21st 
day  of  November,  1894.  Pliny  W.  Bartholo- 
mew, Judge."  Also  the  following:  "This 
bill  of  exceptions  is  tendered  to  me  this  17th 
day  of  May,  1894,  within  the  time  so  allowed 
by  the  court  Pliny  W.  Bartholomew,  Judge." 
It  is  also  shown  by  the  order-book  entries 
that  on  the  31st  day  of  March,  1894,  which 
was  the  twenty-fourth  day  of  the  March 
term,  1894,  the  defendant  (appellant)  filed  its 
motion  for  a  new  trial,  which  was  overruled, 
and  the  appellant  was  given  45  days  to  file 
Its  bill  of  exceptions.  It  appears  that  both 
bill  of  exceptions  No.  2  and  bill  of  exceptions 
No.  8  were  presented  on  the  17th  day  of  May, 
1894,  being  the  tenth  Judicial  day  of  the  May 
term,  1894,  of  the  court,  and  filed  November 
21,  1894. 

Does  it  sufficiently  appear  from  the  record 
that  the  instructions  referred  to  as  having 
been  given  by  the  court  were  all  that  wfere  giv- 
en? If  we  are  permitted  to  look  to  that  por- 
tion of  the  record  in  which  the  instructions 
given  are  made  a  part  thereof  by  an  order  of 
the  court,  and  to  the  instructions  as  there 
set  forth,  we  think  it  appears  affirmatively,  or 
at  least  by  clear  implication,  that  the  in- 
structions given  by  the  court,  as  there  set  out, 


were  aU  the  instructions  given  in  the  cause. 
It  is  there  shown,  as  we  have  seen,  that  "th* 
instructions  asked  by  the  parties,  respective 
ly,  and  those  given  by  the  court,  are  •  •  • 
in  the  words  and  figures  following,"  whick 
statement  is  followed  by  the  request  for  in- 
structions of  the  appellee,  and  by  the  serief 
of  instructions  numbered  from  1  to  6,  con- 
secutively, as  given  by  the  court  If  thif 
statement  contains  the  truth,  as  we  must 
assume,  it  would  not  be  possible  that  any  oth- 
er Instructions  were  given  than  those  con- 
tained in  said  series,  for  if  "those  given  by  the 
court  •  •  •  are  in  the  words  and  figures 
following"  it  is  inconceivable  how  there  could 
have  been  others  given  which  are  not  men- 
tioned in  the  group  following  the  statement 
It  was  not  necessary  that  it  should  be  stateo 
in  terms  that  the  instructions  set  out  were  ah 
the  instructions  given.  It  is  sufficient  if  this 
is  made  to  appear  by  fair  implication  when 
the  entire  record  Is  considered.  Orubb  v. 
State,  117  Ind.  277,  20  N.  E.  237,  725.  The 
question,  therefore,  recurs  whether  we  may 
look  to  that  portion  of  the  record  for  an  au- 
thentication of  the  Instructions  In  which  they 
are  ordered  to  be  made  a  part  of  such  record. 
A  party  may  bring  the  instructions  into  the 
record  by  a  bill  of  exceptions,  or  he  may  have 
the  same  made  a  part  of  the  record  under 
Rev.  St  1894,  {  642,  subd.  6  (Rev.  St  1881,  f 
533,  subd.  6).  A  party  may  show  that  he  ex- 
cepted to  the  giving  or  refusal  of  instruc- 
tions in  two  ways,  viz.:  (1)  By  a  bill  of  ex- 
ceptions reciting  that  at  the  time  the  excep- 
tion was  given  or  refused  the  party  excepted; 
(2)  by  writing  the  exceptions  on  the  margin 
or  at  the  close  of  the  instruction,  over  the 
signature  of  the  Judge.  If  the  latter  course 
is  pursued,  no  bill  of  exceptions  is  necessary 
and  the  instructions  are  then  brought  into  the 
record  under  section  542  (section  533),  sapra. 
Subdivision  6  of  section  542  (subdivision  6,  | 
533),  supra,  provides  that  all  instructions  giv- 
en by  the  court  must  be  signed  by  the  Judge, 
and  filed,  together  with  those  asked  and  refus- 
ed by  the  parties;  but  it  is  not  necessary  that 
the  instructions  be  copied  into  the  final  rec- 
ord at  large,  unless  either  party  may  wish  to 
appeal  to  a  higher  court  This  provision,  we 
think,  specifies  one  of  the  methods  by  which 
instructions  may  be  brought  into  the  record. 
But  the  subject  of  bringing  a  series  of  in- 
structions into  the  record  has  no  connection 
whatever,  that  we  can  see,  with  the  matter  of 
taking  an  exception  to  an  instruction.  The 
two  things  are  entirely  separate  and  distinct 
There  are  likewise  two  ways,  as  already  ob- 
served, in  which  It  may  be  shown  to  the  ap- 
pellate tribunal  that  an  exception  was  re- 
served to  an  instruction;  the  one  being  by  an 
indorsement  on  the  marg:in  or  at  the  close  of 
the  instruction,  as  provided  in  section  544  (sec- 
tion 535),  supra,  and  the  other  by  recital  in 
the  bill  of  exceptions  that  the  appellant  ex-  . 
cepted  at  the  time  the  instruction  was  given.  1 
The  former  method  is  usually  adopted  when  J 
no  bill  of  exceptions  is  employed,  while  the   ' 
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latter  can  ^nly  be  followed  when  a  bill  of  ex- 
ceptions la  resorted  to.  But  we  do  not  under- 
stand that  Instruetions  may  not  be  brought 
Into  the  record  without  exceptions,  either  by 
bill  of  exceptions  or  by  making  them  a  part  of 
the  record  by  order  of  court.  A  party  may 
desire  to  bring  the  instructions  to  the  atten- 
tion of  the  appellate  court  for  other  pur- 
poses than  that  of  testing  their  accuracy  or 
correctness.  We  are  very  clear  in  our  views 
that  instructions  may  properly  be  brought 
into  the  record  under  section  542  (section  633), 
supra,  for  the  purpose  of  showing  that  they 
were  glyen  by  the  court,  whether  they  show 
that  any  exceptions  were  taken  to  them  or 
not  We  are  therefore  of  the  opinion  that 
when  the  whole  record  is  looked  to,  as  we 
may  and  are  required  to  do,  it  is  sufficiently 
shown  that  the  instructions  set  out  were  all 
the  instructions  given  in  the  cause,  and  we  do 
not  think  the  cases  relied  on  for  a  contrary 
rule,  when  properly  interpreted,  give  any  sup- 
port thereto. 

It  is  next  insisted  on  behalf  of  appellee 
that  it  is  not  properly  shown  that  any  excep- 
tions were  taken  at  the  proper  time  to  the  rul^ 
Ing  of  the  court  io  refusing  the  instructions 
requested.  BQl  of  exceptions  No.  3  sets  out  a 
series  of  five  iostructions  requested  by  the 
appellant,  and  at  the  close  of  the  same  it  is 
stated  as  follows:  "Each  one  of  which  In- 
structions was  then  and  there  refused  by  the 
court,  and  said  defendant  excepted  to  such 
refusal  to  give  each  of  said  instructions." 
This,  together  with  the  statement  In  the  in- 
troductory portion  of  the  bill  that  the  in- 
structions were  requested  "In  advance  of  the 
argument  In  this  cause,"  sufficiently  estab- 
lishes the  taking  of  exceptions  at  the  proper 
time  and  in  the  proper  manner.  The  mere 
fact  that  the  motion  for  a  new  trial  contains 
the  statement,  after  the  assignment  of  each 
cause  in  which  the  refusal  to  give  an  Instruc- 
tirni  is  relied  upon,  that  the  refusal  was  "ex- 
cepted to  by  the  defendant  at  the  time,"  does 
not  show,  as  appellee's  counsel  contend,  that 
exceptions  were  not  taken  at  the  proper  time. 
The  blU  of  exceptions  states,  as  we  have 
shown,  that  the  exceptions  were  taken  to  the 
refusal  at  the  time  such  refusal  was  made, 
and  the  bill  of  exceptions  imports  absolute 
verity.  Elliott,  App.  Proc.  i  811,  and  cases 
dted.  While  theoretlcaUy  an  exception  must 
be  taken  to  an  instruction  at  the  time  it  is 
given,  in  practice  this  is  seldom,  if  ever,  done. 
The  statute  prescribes  that  if  the  ruling  ex- 
cepted to  be  assigned  as  a  cause  In  a  motion 
for  a  new  trial,  the  motion  shall  carry  the  de- 
cision and  exception  forward  to  the  time  of 
ruling  on  such  motion,  and  time  may  then  be 
given  within  which  to  reduce  the  exception  to 
writing.  Rev.  St  1894,  S  638  (Rev.  St  1881,  i 
626).  It  is  therefore  our  opinion  that  the  ques- 
tion as  to  the  correctness  of  the  instruction  la 
properly  presented. 

The  fourth  instruction  requested  by  the  ap- 
pellant and  refused  by  the  court  is  as  follows: 
"(4)  A.  person  suffering  injuries  by  the  fault 
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of  another  has  no  right  to  aggravate  the  sam^ 
by  carelessness  or  Inattention  to  such  Injury, 
but.  If  he  does  so,  he  has  no  right  to  recover 
from  the  party  causing  the  original  Injury 
damages  resulting  from  such  aggravation,  and 
which  resulted  from  his  own  carelessness.'* 
F<dlowlng  is  the  fifth  instruction  requested 
and  refused:  "(5)  If,  therefore,  you  should 
find  from  the  evidence  that  the  plaintiff  re- 
ceived some  Injuries  about  the  head  and  ear 
such  as  required  medical  treatment  then  it 
was  his  duty  to  use  reasonable  diligence  to 
procure  proper  and  reasonable  competent  med- 
ical attention,  and  to  continue  to  obtain  for 
himself  such  treatment  so  long  as  his  injuries 
appeared  reasonably  to  require  it  And  if  the 
evidence  shows  any  failure  on  the  part  of  the 
plaintiff  to  discharge  the  duty  of  obtaining 
reasonably  proper  medical  attention,  then  he 
cannot  recover  damages  for  any  aggravatioo 
of  his  Injury  or  result  therefrom  occasioned 
by  such  failure."  That  it  is  the  duty  of  a 
party  thus  injured  to  use  ordinary  care  and 
diligence  in  securing  medical  or  surgical  aid 
after  receiving  such  an  injury,  and  that  he 
cannot  recover  for  any  suffering  or  ailment 
brought  about  by  his  failure  to  use  such  care 
and  diligence  cannot  be  denied.  That  the  iU' 
Jury  was  aggravated  by  such  failure,  is,  of 
course,  matter  of  defense;  and  after  an  luJu- 
ry  by  the  defendant's  negligence  has  been  es- 
tablished the  burden  is  on  the  defendant  to 
show  the  plaintiff's  failure  to  use  ordinary 
care,  Judgment  and  diligence  in  having  the 
injury  properly  treated.  It  is,  of  course,  for 
the  Jury  to  determine  whether  anything 
should  be  deducted  from  the  damages  by  rea- 
son of  such  negligent  aggravation.  These 
propositions  are  well  supported  by  the  au- 
thorities. City  of  Goshen  v.  England,  119 
Ind.  369,  21  N.  B.  077;  RaUway  Co.  v.  Fal- 
vey,  104  Ind.  400,  3  N.  E.  389,  and  4  N.  E. 
908;  City  of  Bradford  v.  Downs,  126  Pa.  St 
622,  17  AtL  884;  Gould  v.  McKenna,  86  Pa. 
St  297;  Ludlow  v.  Yonkers,  43  Barb.  403; 
Beach,  Contrlb.  Neg.  §§  60,  70.  In  the  case 
at  Railway  Co.  v.  Falvey,  supra,  the  court  In- 
structed the  Jury  as  follows:  "It  was  the  du- 
ty of  the  plaintiff  to  use  ordinary  care.  Judg- 
ment, and  diligence  in  securing  medical  and 
surgical  aid  after  she  received  the  injuries 
complained  of.  If  any  .she  received;  and  if 
you  find  from  the  evidence  that  after  she  re- 
ceived such  injuries,  if  any  she  did  receive, 
she  £aUed  to  use  such  ordinary  care.  Judg- 
ment and  diligence  in  procuring  timely  med- 
ical and  surgical  aid;  and  If  yon  further  find 
from  the  evidence  that  by  reason  of  such 
failure  her  condition  is  now  different  and 
worse  than  it  would  have  been  if  she  had 
used  such  ordinary  care.  Judgment  and  dili- 
gence in  the  premises,  then.  If  you  find  lot 
the  plaintiff,  yon  should  take  this  into  ac- 
count in  making  up  your  verdict,  and  should 
not  allow  her  any  damages  for  ailments  and 
diseases,  if  any,  th&t  may  have  resulted  from 
such  failure."  This  instruction  was  held  to 
state  the  law  correctly.    Appellee's  counsel 
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Insist  In  argument,  however,  that,  as  the  bar- 
den  was  on  the  appellant  to  show  such  aggia- 
Tatlon  of.  the  injury  by  the  appellee's  want 
of  ordinary  care  in  securing  proper  medical 
treatment,  the  instructions  are  open  to  the 
objection  of  not  embodying  the  element  of 
the  burden  of  proof,  and  that  there  was,  con- 
sequently, no  error  In  refusing  them.  We 
cannot  concur  in  this  conclusion.  Abstract- 
ly, the  instructions  requested  and  refused  con- 
tain correct  statements  of  the  law  applicable 
to  such  cases.  The  appellant  was  therefore 
entitled  to  have  the  instructions  given  to  the 
Jury  if  properly  asked  for,  and  If  there  was 
evidence  to  which  they  were  applicable,  or 
from  which  the  Jury  could  liave  properly 
drawn  the  inference  tiiat  appellee  failed  to 
use  ordinary  care  in  procuring  proper  medical 
treatment  It  was  not  necessary  to  embody 
in  the  instructions  the  element  of  burden  of 
proof.  That  was  a  subject  upon  which  the 
appellee  was  entitled  to  an  instruction  if  he 
had  asked  for  It  An  instruction  which  is 
applicable  to  the  evidence  and  correct  in  the 
abstract  is  not  to  be  treated  as  erroneous  be- 
cause it  does  not  include  other  matter  which 
might  properly  have  been,  but  was  not,  em- 
braced in  the  instruction.  Dyer  v.  Dyer,  87 
Ind.  13;  Railway  Co.  v.  Smock,  IBS  Ind.  411, 
417,  33  N.  E.  10&  There  is,  however,  one  fa- 
tal omission  on  the  part  of  appellant  In  con- 
nection with  its  request  for  Instructions, 
which  must  result  in  a  holding  that  there 
was  no  available  error  in  the  refusal  of  the 
court  to  charge  the  Jury  as  requested.  The 
instructions  requested  were  not  signed  by  ap- 
pellant's counsel,  or  any  other  person,  for  the 
appellant.  The  rule  is  that  the  trial  court 
may,  without  committing  any  reversible  er- 
ror, refuse  to  give  instructions  requested,  if 
they  are  not  signed  by  the  party  asking  them 
or  his  attorney.  Rev.  St  1894,  {  512,  subd. 
4  (Rev.  St.  1881,  i  633,  subd.  4);  Buchart  v. 
EU,  9  Ind.  App.  353,  36  N.  E.  762;  Hutchin- 
son V.  Loncke,  107  Ind.  121,  8  N.  E.  71;  Craig 
T.  Frazier,  127  Ind.  286,  26  N.  E.  842.  We 
have  examined  the  instructions  given  by  the 
court  and  think  they  state  the  law  correct- 
ly; at  least  so  far  as  any  objections  to  the 
same  have  been  pointed  out  Judgment  af- 
firmed. 
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LYNN  V.  LYNN  et  al.i 

(Supreme  Court  of  Illhiois.    Nov.  1.  1885.) 

Appbllatb    ConRTs  —  Jdrisdictiok  —  Probatb 

COCBT8— PkAOTIOB— EfPBCT  OF  DB- 
OISION  ON    APPBAI. 

1.  Appellate  Court  Act,  f  8,  providing  that 
snch  court  shall  have  jurisdiction  of  appeals  or 
writs  of  error  from  and  to  the  county  courts  in 
"any  suit  or  proceeding  at  law  or  in  chaDcery," 
other  than  cruninal  cases  not  misdemeanors,  and 
cases  involving  a  craDchise,  freehold,  or  validity 
of  a  statute,  and  Practice  Act,  j  88,  as  amended 
by  Act  Jime  3, 1879  (Laws  1879,  p.  222),  provid- 

1  Petition   for   rehearing  stricken  March  13, 
1896. 


ing  that  appeals  from  or  writs  of  error  to  coun- 
ty conrts,  in  all  cases  in  which  a  freehold  is 
involved,  sliall  be  taken  directly  to  the  supreme 
court,  impliedly  repeal  County  Court  Act,  If 
122-124  in  so  far  as  they  require  appeals  m 
proceedings  for  the  sale  of  a  decedent's  land  to 
pay  debts  to  be  taken  to  the  circuit  court,  and 
require  writs  of  error  and  appeals  in  such  pro- 
ceedings to  be  taken  directly  to  the  supreme 
court. 

2.  Probate  Court  Act,  {  8  (Laws  1877,  p. 
81),  providing  that  the  practice  in  the  probate 
court  shall  be  the  same  as  now  provided,  or 
which  may  hereafter  be  provided,  for  tlie  pro- 
bate practice  in  the  county  court,  includes 
procedure  for  review  by  appeal  or  writ  of  error 
of  decrees  of  the  proliate  court 

3.  Tlut  an  appeal  from  an  order  of  the 
probate  court  was  taken  to  the  supreme  cotirt 
through  the  appellate  court,  instead  of  directly, 
as  required  by  statute,  does  not  render  the  judg- 
ment of  the  supreme  court  invalid,  the  parties 
having  submitted  to  its  jurisdiction  without  ot>- 
jection. 

4.  In  a  proceeding  by  an  administrator  for 
the  sale  of  a  decedent's  land  to  pay  debts,  plain- 
tiff claimed  that  liis  decedent  derived  title  to 
the  land  as  devisee,  whereas  defendant  claimed 
that  decedent  never  acqtiired  title  to  the  land, 
as  the  land  was  conveyed  by  decedent's  testator, 
after  the  execution  of  the  will,  in  trust  for  an- 
other person.  The  supreme  court  on  appeal, 
reversed  the  order  directing  a  sale  of  the  hnd, 
on  the  ground  that  the  deed  created  a  valid 
trust,  and  remanded  the  case  for  proceedings 
consistent  with  its  opinion.  Held,  that  petition- 
er was  not  entitled  to  a  retrial  on  the  redocketing 
of  the  case  in  the  probate  court. 

Baker,  J.,  dissenting. 

Error  to  probate  court,  (3ook  county;  C.  C. 
Kohlsaat,  Judge 

Application  by  Ellen  Lynn,  administratrix, 
against  Maty  Ann  Lynn  and  others,  for  an 
order  for  the  sale  of  her  decedent's  land. 
There  was  a  Judgment  for  defendants,  and 
petitioner  brings  error.     Affirmed. 

Newman  &  Northrup,  for  plalntllf  In  error. 
Kraft,  Williams  &  Kraft,  for  defendants  in 
error  Nellie  and  Laura  Lynn. 

CRAIG,  C.  J.  This  was  a  petition  in  the 
probate  court  of  Cook  county  by  Ellen  Lynn, 
administratrix  of  the  estate  of  Ceorge  Lynn, 
deceased,  to  sell  the  E.  ^  of  the  S.  W.  %  of 
section  16,  tovraship  40  N.,  range  12  E.,  in 
Cook  county,  to  pay  the  debts  which  had  been 
probated  against  the  estate  of  the  deceased. 
The  defendants  in  oror,  by  their  answer,  de- 
nied that  George  Lynn,  at  the  time  of  bis 
death,  had  any  claim  oi  title  to  the  land  de- 
scribed in  the  petition,  or  that  the  estate  of 
Lynn  bad  any  Interest  whatever  In  the  land. 
They  set  up  that  the  land  on  the  6th  day  of 
June,  1873,  was  owned  by  William  Lynn, 
Sr.;  that  on  that  date  he  and  Mary  Ann 
Lynn,  his  wife,  etii  and  conveyed  the  prem- 
ises to  James  Gardner,  In  trust,  to  rent,  use, 
or  enjoy  the  same,  and  pay  the  net  proceeds 
to  Rebecca  Lynn  for  her  support  during  life, 
and  at  her  death  to  sell  and  convey  the  same 
and  divide  the  proceeds  equally  among  the 
children  then  living  of  Ellen  Gardner,  Wil- 
liam Lynn,  Jr.,  and  James  Lytm;  tli&t  the 
deed  was  recorded  in  the  recorder's  office  of 
Oook  county  June  13,  1873.    it  was  also  aet 
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np  that  Rebecca  Liynn  died  July  22,  1878; 
tliat  George  Lyna  never  bad  posseBsion  of 
the  premlaes,  but  the  same  were  used  for  the 
purpose  named  In  the  deed  of  trust  On  the 
first  hearing  In  the  probate  court,  on  the 
pleadings  and  erldence,  the  court  granted  the 
prayer  of  the  petition;  but  on  an  appeal  to 
this  court  by  the  defendants  to  the  petition 
the  decree  of  the  probate  coort  was  reversed, 
and  the  cause  remanded.  Lyim  t.  Lynn,  136 
m.  18,  26  N.  B.  634.  After  a  remanding  or> 
der.  had  been  filed  In  the  probate  court,  and 
the  cause  redocketed,  the  petltlraier  filed  an 
amended  petition.  A  motion  was  entered  to 
dismiss  the  i>etltion  on  the  ground  that  the 
Judgment  of  this  court  was  a  final  adjudlca* 
tton  of  the  matters  Involved  between  the  par- 
ties, and  that,  the  question  of  title  having 
been  determined,  the  probate  court  had  no 
power  to  enter  upon  any  further  Investigation 
iir  consideration  of  that  question.  The  court, 
!»  consideration  of  the  motion,  ordered  that 
(be  petition  be  dismissed,  and  the  amended 
petition  be  stricken  from  the  files.  ,Xo  re- 
verse this  order,  Ellen  Lynn,  administratrix, 
sued  out  this  writ  of  error. 

The  defendants  in  error  have  entered  a  mo- 
tion to  dismiss  the  writ  of  errrar  on  the 
ground  that  the  alleged  error,  if  error  there 
was,  is  reviewable  only  in  the  circuit  court; 
that  there  is  no  valid  provision  of  law  author- 
ising an  appeal  or  writ  of  error  directly  from 
the  probate  court  to  the  supreme  court 
When  the  motion  was  first  entered,  we  were 
Inclined  to  the  opinion  that  the  motion  would 
have  to  prevail,  but  upon  further  consldera- 
tl<m  we  have  arrived  at  a  different  conclu- 
sion. It  will  be  remembered  that  this  was 
an  application  by  an  administrator,  in  the 
probate  court  of  Cook  county,  for  leave  to 
sell  real  estate  to  pay  debts,  instituted  on  the 
2dth  day  of  January,  1887.  It  will  also  be 
borne  in  mind  that  the  probate  court  was  es- 
tablished by  the  act  of  1877,  approved  April 
27,  1877;  that,  prior  to  that  time,  county 
courts  were  clothed  with  Jurisdiction  to  sell 
lands  on  the  application  of  administrators  to 
pay  debts.  Section  124  of  the  act  in  regard 
to  the  administration  of  estates  provides  that 
appeals  shall  be  allowed  from  all  Judgments, 
orders,  or  decrees  of  the  county  court  in  all 
matters  arising  under  toe  act  to  the  circuit 
court,  in  favor  of  any  person  who  may  con- 
sider himself  aggrieved  by  any  Judgment  or- 
der, or  decree  of  such  court  And  section  122 
of  tbe  county  court  act  provides  that  appeals 
may  be  taken  from  the  final  orders.  Judg- 
ments, and  decrees  of  the  county  court  to  the 
circuit  courts  in  all  matters  except  as  provid- 
ed in  tbe  following  section,  and  that  upon 
such  appeals  the  cases  shall  be  tried  de  nova 
And  the  next  section  reads  as  follows:  "Sec. 
123.  Appeals  and  writs  of  error  may  be  tak- 
en and  prosecuted  from  the  final  orders,  Judg- 
ments and  decrees  of  the  county  court  to  the 
supreme  court  or  appellate  court  should  such 
a  court  be  established  by  law.  In  proceedings 


for  the  sale  of  lands  for  taxes  and  special 
assessments,  and  In  all  common  law  and  at- 
tachment cases,  and  cases  of  forcible  detainer 
and  forcible  entry  and  detainer.  Such  ap- 
peals and  writs  of  error  shaU,  when  not  oth- 
erwise provided,  be  taken  and  prosecuted  in 
the  sabie  manner  as  appeals  from  and  writs 
of  error  to  circuit  courts."  Laws  1877,  p. 
77.  If  there  were  no  other  statute  providing 
for  appeals  from  or  writs  of  error  to  county 
courts  or  probate  courts,  it  might  be  held  that 
the  drcidt  court  was  the  proper  tribunal  to 
review  the  action  of  the  probate  court  in  a 
case  of  this  character.  But,  in  our  opinion, 
appeals  from  and  writs  of  error  to  the  coun- 
ty or  probate  court  are  governed  by  other 
statutes.  Section  88  of  the  practice  act  as 
amended  June  8,  1879  (Laws  1879,  p.  222), 
provides:  "Appeals  from  and  writs  of  error 
to  circuit  courts,  the  superior  court  of  Oook 
county,  the  criminal  court  of  Cook  county, 
county  courts  and  city  courts.  In  all  criminal 
cases  below  the  grade  of  felony,  shall  be  tak- 
en directly  to  the  appellate  court,  and  In  all 
criminal  cases  above  the  grade  of  misde- 
meanors, and  cases  In  which  a  franchise  or 
freehold  or  the  validity  of  a  statute  or  con- 
struction of  the  constitution  Is  involved,  and 
in  all  cases  relating  to  revenue  or  in  which 
the  state  is  Interested,  as  a  party  or  other- 
wise, shaU  be  taken  directly  to  the  supreme 
court"  In  addition  to  the  foregoing  provi- 
sion In  regard  to  appeals  and  writs  of  error, 
In  1887,  the  legislature  passed  what  is  known 
as  "Section  8  of  the  Appellate  Court  Act," 
which  reads  as  follows:  "The  said  appellate 
courts  created  by  this  act  shall  exercise  ap- 
pellate Jurisdiction  only,  and  have  Jurisdic- 
tion of  aU  matters  of  appeal  or  writs  of  er- 
ror from  the  final  Judgments,  orders  or  de- 
crees of  any  of  the  circuit  courts,  or  the  su- 
perior court  of  Cook  county,  or  county  courts, 
or  from  the  city  courts,  in  any  suit  or  proceed- 
ing at  law  or  in  chancery,  other  than  crim- 
inal cases  not  misdemeanors,  and  cases  in- 
volving a  franchise  or  freeh(dd  or  the  validi- 
ty of  a  statute."  Hurd's  St  1883,  c  37,  §  25. 
As  has  been  seen,  under  section  124  of  the 
act  In  regard  to  the  administration  of  es- 
tates, appeals  are  allowed  to  the  circuit  court 
from  aU  Judgments,  orders,  or  decrees  of  the 
county  courts  In  all  matters  arising  under  the 
act;  and.  under  sections  122  and  123  of  the 
codnty  court  act  appeals  may  be  taken  from 
the  final  Judgments  and  decrees  of  the  county 
court  to  the  circuit  court,  except  in  proceed- 
ings for  the  sale  of  land  for  taxes  and  spe- 
cial assessments,  and  in  all  common-law  and 
attachment  cases,  and  cases  of  forcible  entry 
and  detainer.  Under  these  provisI<ms  of  the' 
statute,  it  Is  plain  that  where  land  was  de- 
creed to  be  sold.  In  the  county  court,  to  pay 
debts,  and  an  appeal  was  prosecuted,  It  would 
have  to  go  to  the  circuit  court  But  under 
section  88  of  the  practice  act  and  section  8 
of  the  appellate  court  act  all  appeals  In  mis- 
demeanors, and  suits  or  proceedings  at  law 
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or  In  chancery  where  a  freehold  or  the  yalid-  | 
Ity  of  a  statute  is  not  Involved,  must  go  to  the 
appellate  court.  It  is  therefore  apparent  that 
the  sections  of  the  practice  act  and  appellate 
court  act  conflict  with  section  124,  In  regard 
to  the  admlnl8tratl(Hi  of  estates,  and  the  sec- 
tions of  the  county  court  act;  and,  so  tar  aa 
a  conflict  exists,  the  two  latter-named  acts 
must  be  regarded  as  repealed,  under  the  rule 
that,  where  there  Is  a  conflict  between  two 
acts  of  the  legislature,  the  later  act  must  pre- 
vail, as  being  the  last  expression  of  the  legis- 
lature. Indeed,  In  Trust  Co.  t.  TnunbuII, 
137  111.  146,  27  N.  B.  24,  we  held  that  section 
8  of  the  appellate  court  act  repealed,  by  Im- 
plication, section  122  ot  the  county  court  act, 
in  80  far  as  It  conflicted  with  It  In  Lee  v. 
People,  140  lU.  536.  30  N.  El  690,  the  ques- 
tion arose  whether  an  appeal  In  a  bastardy 
case  lies  directly  to  the  appellate  court  from 
a  Judgment  of  the  comity  court,  and  we  held 
that  it  did.  In  the  discussion  of  the  ques- 
tion it  was  said  that  8«>ction  8  ot  the  appel- 
late court  act  "operates  as  an  amendment  of 
section  88  of  the  practice  act,  and  it  should 
be  read  and  construed  as  a  part  thereof. 
When  it  is  so  read.  It  is  plain  the  effect  is 
to  give  the  appeal  in  the  bastardy  case  di- 
rect to  the  appellate  court;  for,  although  a 
bastardy  proceeding  is  not  a  suit  at  common 
law,  it  is  clearly  'a  proceeding  at  law.'  The 
manifest  purpose  is  to  make  the  appeal.  In  all 
cases  enumerated,  from  the  final  order.  Judg- 
ment, or  decree  of  the  cotmty  court  to  the  ap- 
pellate court"  The  cases  enumerated  are, 
"In  any  suit  or  proceeding  at  law  or  in  chan- 
cery, other  tlian  criminal  cases  not  misde- 
meanors, and  cases  invidvlng  a  franchise  or 
freehold  or  the  validity  of  a  statute."  Does 
a  decree  for  the  sale  of  lands  to  pay  debts 
fall  within  this  provision?  Manifestly  it  does. 
Section  101  of  the  statute  in  regard  to  the  ad- 
ministration of  estates  provides  that  the  ap- 
plication shall  be  docketed  as  other  causes; 
that  the  petition  may  be  amended,  heard,  or 
continued  for  notice  or  other  cause,  and  the 
practice  in  such  cases  shall  be  the  same  as  in 
cases  in  chancery.  Under  the  act  of  June 
15,  1887  (Laws  1887,  p.  3),  the  court  on  the 
application,  may  settle  all  equities  and  all 
questions  of  priority  between  all  parties  in- 
terested, and  may  investigate  and  determine 
all  questions  of  conflicting  or  controverted  ti- 
tles arising  between  any  of  the  parties  to  the 
proceeding,  and  may  remove  clouds  from  the 
title  to  any  real  estate  sought  to  be  sold,  and 
Invest  purchasers  witb  a  valid  title  to  the 
premises  sold.  Under  these  provisions,  in 
view  of  the  nature  and  character  of  the  pro- 
ceeding, and  the  broad  chancery  powers  con- 
ferred on  the  court  an  application  to  sell 
lands  to  pay  debts  may  properly  be  regarded 
as  a  chancery  proceeding,  within  the  mean- 
ing of  section  8  of  the  appellate  court  act. 

So  far  we  have  spoken  in  regard  to  appeals 
from  and  writs  of  er-or  to  county  courts, 
while  this  case  comes  from  the  probate  court 


of  Cook  county.  Section  8  of  the  probate 
court  act  (Laws  1877,  p.  81)  provides  that  the 
practice  in  the  probate  court  shall  be  the 
same  as  now  provided,  or  which  may  here- 
after be  provided,  for  the  probate  practice  in 
the  county  court,  and  all  laws  now  in  force, 
or  which  may  hereafter  be  enacted,  concern- 
ing the  administration  of  estates,  shall  gov- 
ern and  be  applicable  to  the  practice  of  the 
probate  court  Under  this  section,  whatever 
practice  is  provided  by  law  for  the  county 
court  applies  also  to  the  probate  court;  and 
under  the  ruling  in  Eleischman  v.  Walker,  91 
IlL  318,  "practice,"  aa  used  in  the  statute. 
Includes  the  mode  or  manner  of  removing 
cases  from  the  county  or  probate  court  to  the 
appellate  or  supreme  court  by  appeal  or  writ 
of  error.  From  what  has  been  said,  whoi 
section  88  of  the  practice  act  and  section  8 
of  the  appellate  court  act  are  considered  and 
construed  together,— which  must  be  done,— 
the  appellate  court  Is  clothed  with  Jurisdic- 
tion of  appeals  from  or  writs  of  error  to  final 
JndgmoitB  or  decrees  of  the  circuit  courts, 
the  superior  court  of  Cook  county,  county 
courts,  and  from  the  city  courts,  hi  all  crim- 
inal cases  below  the  grade  of  felony,  and  aU 
suits  or  proceedings  at  law  or  in  chancery,  ex- 
cept In  cases  where  a  franchise  or  freehold, 
or  the  validity  of  a  statute  or  construction  of 
the  constitution,  is  involved,  and  the  except- 
ed cases  are  required  to  go  directly  to  the 
supreme  court  Where  the  application  is  to 
sell  real  estate  in  the  circuit  probate,  or  coun- 
ty court,  all  cases  in  which  a  freehold  is  in- 
volved are  required  to  go  directly  to  the  so- 
preme  court  but,  where  a  freehcdd  is  not  in- 
volved, to  the  appellate  oonrt  Where  a  claim 
is  allowed  in  the  county  or  probate  court  In 
favor  of  a  creditor  against  an  estate,  or  where 
a  claim  may  be  rejected,  an  appeal  lies  from 
the  final  Judgment  to  the  circuit  court  as 
held  in  Grier  y.  Cable,  159  DL  29,  42  N.  E. 
895.  There  may  be  other  proceedings  of  mi- 
nor Imxmrtance  in  these  acts,  where  an  appeal 
may  be  taken  from  a  final  Judgment  to  the 
drcnit  court,  but  on  an  application  to  sell  real 
estate  the  circuit  court  has  no  Jurisdiction  of 
an  appeal. 

The  qoestions  next  presented  are— First, 
whether  the  court  erred  in  dismissing  the  pe- 
tition for  leave  to  sell  lands;  and,  second, 
whether  the  court  erred  In  dlsmlsaing  the 
amended  petl^on.  The  two  questions  may 
be  considered  together. 

It  is  first  claimed  in  the  argument  that  the 
former  decision  in  this  cause,  and  the  man- 
date of  this  court  to  the  probate  court,  are 
not  binding,  because  this  court  did  not  have 
Jurisdiction.  The  case,  as  will  be  remember- 
ed, was  taken  by  appeal  from  the  probate 
court  to  the  appelate  court,  and  by  appeal 
from  that  court  to  this  court;  and  It  is  In- 
sisted that,  as  a  freehold  was  involved,  the 
appellate  court  had  no  Jurisdiction,  and  hence 
neither  did  this  court  We  think  it  plain  a 
freehold  was  involved,  and  the  appeal  should 
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have  come  dlrectty  to  this  coart  But  whexe, 
as  in  thlfl  case,  tbe  parties  all  submitted  to 
the  Jurisdiction  of  the  court,  and  made  no 
question,  by  motion  or  otherwise,  to  the  same, 
they  cannot  now,  after  a  final  determination 
of  the  case,  call  in  question  the  decision  of  the 
court  for  the  reason  there  existed  an  irregu- 
larity In  bringing  the  case  to  this  court 
This  court,  when  the  case  was  submitted,  had 
Jurisdiction  of  the  8iU>Ject-matter  and  of  the 
parties,  and  the  fact,  alone,  that  the  parties 
toot:  the  wrong  road  to  reach  this  court,  and 
traveled  through  the  appellate  court,  did  not 
oust  this  court  of  Jurisdiction  when  the  case 
was  finally  submitted  on  Its  merits.  The 
manner  in  which  the  case  reached  this 
court  was  a  mere  irregularity,  which  was 
waiyed  by  the  parties,  by  their  appearance 
and  Joining  in  error  without  objection. 

It  is  next  claimed  that,  although  the  opin- 
ion of  the  court  may  be  binding  on  the  par- 
ties, still  the  plaintiff  In  error,  after  the 
cause  was  remanded,  was  entitled  to  another 
hearing  on  the  merits.  The  language  of  this 
court  in  closing  its  opinion  in  Lynn  t.  Lynn, 
135  111.  18,  25  N.  E.  634,  is  as  foUows:  "The 
decree  of  the  probate  court  will  be  reversed, 
and  the  cause  remanded  for  farther  proceed- 
ings consistent  with  this  opinion."  On  the 
first  hearing  the  plaintiti  in  error  claimed 
that  George  Lynn,  at  the  time  of  Us  death, 
owned  the  land,  and  that  he  derived  title, 
as  devisee,  under  the  will  of  his  father,  Wil- 
liam Lynn,  deceased.  On  the  other  hand,  the 
drfendants  in  the  proceeding  claimed  that 
George  Lynn  never  acquired  any  title  to  the 
land;  that  after  the  making  of  the  supposed 
win,  under  which  George  Lynn  claimed,  Wil- 
liam Lynn,  on  June  5,  1873,  by  warranty 
deed  of  that  date,  conveyed  the  premises  to 
James  Gardner,  in  trust,  for  the  benefit  of  an 
imbecile  daughter.  That  deed  was  properly 
acknowledged  and  duly  recorded  on  the  13th 
day  of  June,  1873;  but  the  administratrix  of 
the  estate  of  George  Lynn,  deceased,  claimed 
that  the  deed  was  invalid,  and  she  was  en- 
titled to  sell  the  land  to  pay  debts.  The  pro- 
bate court  decided  in  favor  of  the  adminis- 
tratrix, and  entered  a  decree  for  a  sale  of  the 
land.  After  the  case  reached  this  court,  the 
question  presented  for  consideration  was  one 
of  title,— not  whether  George  Lynn  died  seis- 
ed of  a  title  in  fee-simple  absolute,  but  wheth- 
er he  died  seised  of  any  title,— and  the  solu- 
tion of  this  question  depended  upon  the  fur- 
ther question  whether  the  deed  from  WU- 
Ilam  Lynn  to  James  Gardner  was  valid  or 
Invalid.  If  valid,  George  Lynn  had  no  title 
which  his  administrator  could  sell;  if  invalid, 
then  his  administrator  was  entitled  to  a  de- 
cree of  sale.  On  the  question  involved  this 
court  held  that  the  deed  to  James  Gardner 
was  a  valid  Instrument,  and  reversed  the  de- 
cree of  the  probate  court  and  remanded  the 
cause.  Under  this  state  of  facts,  after  the 
cause  was  redocketed  In  the  probate  court, 
was  it  Uie  duty  of  that  court  to  permit  an 


amended  petition  to  be  filed,  and  enter  upon 
another  trial  of  the  cause,  or  was  it  the  duty 
of  the  court  to  ent»r  a  decree  in  conformity 
to  the  decision  of  this  court,  as  was  done, 
denying  the  application?  It  will  be  observed 
that  this  court,  In  the  decision  of  the  case, 
passed  on  aU  the  questions  there  Involved; 
and,  upon  an  examination  of  the  amended 
petition,  it  will  be  found  that  the  new  mat- 
ters attempted  to  be  litigated  were  ail  in 
existence  when  the  first  hearing  was  had  In 
the  probate  court  If  the  deed  to  Gardner 
vraa  obtained  by  undue  Influence  or  fraud, 
that  could  have  been  proven  on  the  first  hear- 
ing, or  if  the  title  conveyed  or  attempted 
to  be  conveyed  by  that  deed  was  barred  by 
any  statute  of  limitations,  that  was  a  matter 
which  could  have  been  proven  on  the  first 
trial.  Indeed,  we  find  nothing  attempted  to 
be  set  up  on  the  last  hearing  which  the  ad- 
ministratrix could  not  have  brought  up  on  the 
first  In  Wadhams  t.  Gay,  88  lit  250,  where 
a  Judgment  wa.j  reversed,  and  the  cause  re- 
manded for  fn  ther  proceedings  in  conform- 
ity with  the  opinion  of  this  court,  the  court 
dismissed  the  bill  without  prejudice,  and  in 
considering  that  otder  it  is  said  (page  253): 
"On  the  receipt  of  the  mandate  and  opinion 
the  superior  court  was  bound  to  carry  Into 
complete  effect  the  decision  of  this  court,— 
not  to  retry  the  cause,  or  place  the  complain- 
ants *  *  *  in  a  position  by  which  the 
cause  might  be  retried,  as  that  Is  the  nec^es- 
sary  result  and  effect  of  an  order  dismissing 
the  bill  without  prejudice.  It  was  not  com- 
petent for  the  court  to  grant  such  an  order 
against  the  mandate  and  opinion  of  this 
court.  In  what  a  lamentaUe  condition  would 
suitors  be,  if  the  opinions  and  final  orders  of 
this  court  are  to  be  disregarded  by  inferloi 
courts.  One  of  the  great  interests  of  the  pub- 
lic Is  that  an  end  shall  be  put  to  litigation, 
and  when  a  case  has  received  full  considera- 
tion in  this  court,  and  the  merits  fully  ex- 
plored, discussed,  and  settled,  and  the  cause 
remanded  for  further  proceedings  in  cnnforra- 
ity  to  the  expressed  views  and  opinion  of 
this  court  there  can  be  no  power  remaining 
in  the  court  to  which  the  opinion  and  man- 
date are  sent,  to  retry  the  cause,  or  do  any 
other  matter  or  thing  in  the  cause  but  to  obey 
the  mandate.  The  opinion  of  this  court  was 
on  the  merits.  They  had  been  declared  by 
this  court  against  the  complainants.  The 
mandate  required  of  the  superior  court  the 
execution  of  the  decree  of  this  court  not  a 
retrial  of  the  cause,  or  the  entry  of  any  or- 
der which  might  have  that  effect,  and  which 
unquestionably  was  the  design  of  the  party 
asking  such  an  order.  The  authorities  are 
clear  on  this  point.  Skillem  v.  May,  6 
Cranch,  267,  decided  by  the  supreme  court 
of  the  United  States  as  early  as  1810,  is  di- 
rectly aa  this  question,  and  subsequent  cases 
harmonize  with  it  Ex  parte  Story,  12  Pet 
339;  Ex  parte  Sibbald,  Id.  488;  West  v.  Bra- 
shear,  14  Pet.  52;  U.  S.  v.  Fremont  18  How. 
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30;  Sonle  ▼.  Dawes,  14  CaL  247.  The  same  Is 
the  doctrine  at  the  English  courts.  Blnck  r. 
Colnaghl,  0  Sim.  411;  Gartslde  t.  Isherwood, 
2  Dlclc  612.  To  the  same  effect  are  cases  In 
this  court.  Boggs  v.  WUIard,  70  111.  815; 
Ogden  V.  Larrahee,  Id.  510."  Buck  v.  Buck, 
119  111.  613,  8  N.  E.  837,  is  a  case  where  a 
decree  was  reversed,  and.  the  cause  remand- 
ed for  further  proceedings  conforming  to  this 
opinion.  When  the  cause  was  redocketed  in 
the  circuit  court,  a  motion  was  made  for 
leave  to  file  a  supplemental  bill  and  for  an- 
other trial,  but  this  was  denied,  and  in  pass- 
ing upon  the  decision  of  the  court  It  Is  said 
(page  616,  119  lU.,  and  page  837,  8  N.  E.): 
"When  the  cause  was  redocketed  in  the  ciis 
colt  court  from  which  the  appeal  had  been 
taken,  that  court  denied  motions  made  by 
the  complainant  for  leave  to  file  a  supple- 
mental bill,  and  for  leave  to  amend  the  oHte- 
inal  bill  and  set  aside  the  decree  of  parti- 
tion, and  dismissed  the  bill.  Complainant  ap- 
peals, and  assigns  for  error  this  action  of  the 
clnmit  court  As  there  was  no  specific  direc- 
tion by  this  court  to  dismiss  the  bill,  it  is  in- 
sisted the  court  below  should  have  allowed 
the  motions  to  file  a  supplemental  bill  and  to 
amend  the  original  ^111,  and  have  reheard  the 
cause.  The  supplemental  bill  contained  no 
matter  which  had  happened  subsequent  to 
the  original  hearing  of  the  cause  in'  the  cir- 
cuit court.  It  and  the  proposed  amendment 
set  forth  only  that,  in  obtaining  the  probate 
of  the  will  in  Knox  cotmty,  defendant  per- 
petrated a  fraud  upon  the  prol>ate  court  and 
upon  the  rights  of  complainant  *  •  • 
This  court  has  repeatedly  held  that,  where  a 
chancery  cause  is  decided  in  this  court  upon 
the  merits,  the  opinion  finding  there  is  no 
equity  In  complainant's  bill,  and  the  cause 
is  remanded  for  further  proceedings  in  con- 
formity with  the  opinion,  it  is  the  duty  of  the 
court  below  to  disiniss  the  bill  for  want  of 
equity;  that  such  order  in  such  case  is  equiva- 
lent to  a  specific  direction  to  so  dismiss  the 
biU;"  citing  Newberry  v.  Blatchford,  106  111. 
584,  and  other  cases.  West  v.  Douglas,  145 
HI.  165,  34  N.  E.  141,  has  been  cited  and  re- 
lied upon  as  an  authority  to  sustain  the  posi- 
tion of  plaintiff  In  error.  Upon  an  examina- 
tion of  that  case,  it  will  be  found  so  differ^ 
ent  from  the  case  under  consideration  that 
It  cannot  control  here.  There  the  circuit 
court  had  dismissed  a  bill  for  want  of  equity, 
to  which  two  distinct  defenses  had  been  set 
up  In  the  answer,  but  the  evidence  on  the 
hearing  had  been  confined  to  only  one  of  the 
defenses.  On  appeal  the  judgment  of  the 
circuit  court  v&a  reversed,  and  the  cause 
remanded  for  further  proceedings  not  incon- 
sistent with  the  opinion.  On  the  second 
bearing  evidence  was  heard  on  the  other 
ground  of  defense,  and  this  was  held  to  tie 
proper.  We  adhere  to  the  rule  laid  down  in 
the  case  cited,  but  it  does  not  control  this 
case.  Here  we  regard  the  former  decision  as 
res  Judicata.   2  Black,  Judgm.  {  C08.    When 


the  case  was  hero  before,  tbe' record  pre- 
sented but  (me  questloD,  and  that  was  wbetb. 
er  the  title  to  tbe  land  was  in  George  Lynn 
at  the  time  of  bis  death,  or  in  James  Gard- 
ner. That,  and  that  .alone,  is  the  question 
sought  to  be  raised  by  the  amended  petition. 
The  judgment  ot  che  probate  court  will  be 
affirmed.    Judgment  affirmed. 

BAKER,  J.    I  do  not  concur  In  this  opin- 
ion, upon  either  branch  <»f  the  casey 


(uoni.  lO) 


SMITH  V.  TOUNG.i 


(Supreme   Court  of   Illbiols.     Jan.   20.   1885.) 

PaOOV  0»  BOCROB  ot  TiTLl— DBSD— D«SOBIPIM)» 
—  BaBBMKNTS  —  CrBATIOH  —  INJDHOTIOS  — 

Intbspkbbncb  with  Eassuents. 

1.  Where,  in  a  snit  to  enjoin  interferenos 
by  defendant  with  an  eaaement  claimed  by  piiUn- 
tiff  over  certain  land,  defendant  merely  claims  ia 
his  answer  ownership  of  the  land  throogh  posses- 
sion, and  a  conuuou  source  of  title  is  traced  to 
him,  it  ia  prima  fade  evidence  that  he  is  in  un- 
der such  title. 

2.  Where  a  deed  refeiB  to  a  recorded  pbU 
for  description,  the  plat  becomes  thereby  a  part 
of  tbe  deed,  so  far  ai  it  afiects  the  location  of 
the  lot  with  respect  to  the  surrounding  lots. 

3.  In  the  plat  referred  to  in  the  deeds  from 
the  common  grantor  of  plaintiflP  and  defendant, 
a  black  line  separated  plaintiff's  lot  from  de- 
fendant's. Ten  feet  inside  of  such  division  lin& 
and  upon  defendant's  lot,  was  drawn  a  dotted 
line.  The  space  between  the  dotted  line  and  the 
black  line  was  marked,  "Reserved  for  private 
alley."  The  full  width  of  defendant's  lot  was 
marked  47  feet;  the  distance  from  the  black  to 
the  dotted  line,  10  feet;  and  the  distance  from 
the  dotted  line  to  the  other  black  line  bounding 
the  lot,  37  feet  The  part  marked  '-Reserved  for 
private  alley"  was  the  only  means  of  access  to 
an  alley  in  the  rear  of  the  center  lots  in  the 
block.  The  deed  to  defendant  conveyed  to  bim 
all  of  his  lot,  without  mention  of  an  easement 
thereon  for  a  private  alleyway  for  the  other 
lota.  Udd,  that  plaintiff  was  entitled  to  an  ease- 
ment as  for  an  alley  over  the  10  feet  of  defend- 
ant's lot  marked  "Reserved  for  private  alley." 

4.  To  create  a  private  alley,  by  recording  a 
plat  upon  which  it  is  located,  for  the  benefit  of 
subsequent  purchasers  of  the  lots,  no  acceptance 
by  the  municipality  is  necessary. 

0.  To  give  equity  joriadiction  to  enjoin  an 
interference  witli  an  easement,  it  is  not  neces- 
sary that  it  be  absolately  essential  to  the  en- 
joyment of  the  estate  to  which  it  is  appurtenant 
That  it  is  highly  beneficial  and  oonvenieat  there- 
for is  BUffidott 


Appeal  from  circuit  court,  Cook  county. 

Bill  by  Harriet  McKey  Smith  against  Ulrtdi 
Toung.  There  was  a  decree  for  defendant 
and  complainant  appeals.     Reversed. 

M.  S.  Bradley  and  Alex.  S.  Bradley,  for  ap- 
peUant     Stlrlen  &  King,  for  appeUee. 

BAICBH,  J.  This  is  a  bill  for  injunction, 
exhibited  by  Harriet  McKey  Smith,  the  ap- 
pellant against  Clrlch  Young,  tbe  appellee, 
and  one  Gower,  to  restrain  said  Toung  and 


»  Rehearing  denied  March  13.  189& 
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Oower  from  erecting  a  gate  or  other  obstruc- 
tion in  or  across  a  private  alley,  10  feet  wide, 
.east  of  and  adjoining  lot  12  and  the  south 
10  feet  of  lot  13  in  Cornell,  Hlbbard  &  Good- 
man's subdivision  of  bloclcs  11  and  12  in  Kim- 
bark'8  addition  to  Byde  Park.  In  her  bill 
the  appellant  alleges  that  she  is  the  owner 
in  fee  simple,  and  in  the  actual  possession 
and  occupation,  of  said  lot  12  and  said  sonth 
ten  feet  of  said  lot  13,  "together  with  an 
easement  of  a  private  alley,  ten  feet  wide, 
east  of,  and  adjoining  the  east  line  of,  her 
said  property."  The  defendant  Gower  made 
default,  but  appellee  filed  an  answer,  to  which 
there  was  replication.  In  his  answer,  appel- 
lee admits  that  appellant  is  the  owner  In  fee 
simple  of  lot  12  and  the  south  10  feet  of 
lot  13  above  mentioned,  but  denies  that  she 
is  the  owner,  or  ever  was  In  possession,  of 
an  easement  of  a  private  alley,  10  feet  wide, 
east  of,  and  adjoining  the  east  line  of,  said 
premises,  or  that  there  is  any  such  ease- 
ment In  existence,  and  avers  that  he  (the 
api>ellee)  Is  the  owner,  and  has  for  a  long 
space  of  time  been  In  actual  and  exclusive 
possession,  of  said  strip  10  feet  wide.  At 
the  hearing  the  circuit  court  found  that  ap- 
pellant (complainant  below)  is  not  entitled  to 
the  easement  claimed  In  the  bill  of  com- 
plaint, and  dismissed  the  bill  for  want  of 
equity,  and  this  appeal  was  then  prosecuted. 


.  The  evidence  shows  that  on  Angust  7, 1S85, 
there  was  recorded  In  the  office  of  the  record- 
er of  deeds  of  Cook  county  a  plat  of  Cornell; 
Hlbbard  &  Goodman's  subdivision  of  blocks 
11  and  12  of  Kimbark's  addition  to  Hyde 
Park;  said  addition  being  a  subdivision  in 
the  W.  %  of  the  S.  E.  %  of  section  11,  town- 
ship 38  N.  range  14  E.  of  the  third  princi- 
pal meridian.  There  Is  a  surveyor's  certifi- 
cate written  on  said  plat,  which  is  as  fol- 
lows: "I  have  subdivided  said  bloclis  Into 
thirty-nine  lots,  as  foUows:  Block  11  Into 
eighteen  lots,  and  block  12  Into  twenty-one 
lots,— all  of  which  Is  correctly  represented 
by  the  plat  hereon  drawn."  Said  plat  is 
signed,  sealed,  and  acknowledged  by  Aaron 
C.  Goodman  as  "the  owner  of  that  portion  of 
the  above-platted  premises  lying  west  of  the 
center  of  Hlbbard  avenue,"  and  is  signed, 
sealed,  and  acknowledged  by  Homer  N.  Hlb- 
bard and  Elizabeth  G.  Cornell,  as  "the  own- 
ers of  that  portion  of  the  above-platted  prem- 
ises lying  east  of  the  center  of  Hlbbard  ave- 
nue." There  also  appears  upon  the  plat  a 
memorandum,  as  follows:  "State  of  Illinois, 
Cook  County,  Village  of  Hyde  Pai^— as.:  Ex- 
amined and  approved  by  me  Angust  6, 
1885.  Fred  K.  Root,  Examiner  of  Flats  and 
Subd'ns."  The  part  of  the  plat  that  covers 
the  premises  lying  east  of  Hlbbard  avenue  is 
substantially  as  follows: 
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Appellant  also  lnttx>daced  In  evidence  a  deed 
executed  by  Wtlllam  M.  Craig  and  John  Evans 
Cornell  to  Ernest  Albert  and  Richard  Henry 
Madden,  and  conveying  to  them.  In  consid- 
eration of  $3,600,  "lot  12  and  the  south  ten 
feet  of  lot  13  of  block  12,  Cornell,  Hibbard  & 
Goodman's  subdivision  of  bloclm  11  and  12 
of  Kimbark's  addition  to  Hyde  Park,  said 
addition  being  situated  In  section  11,  town- 
ship 38  north,  range  14  east  of  the  third  prin- 
cipal meridian,"  as  also  a  deed  from  said  Al- 
bert and  wife  and  said  Madden  and  wife 
conveying  the  same  premises  to  appellant  in 
consideration  of  $20,000.  And  she  also  intro- 
duced In  evidence  a  deed  dated  March  30, 
1886,  executed  by  William  M.  Craig  and  wife 
and  John  Evans  Cornell,  and  conveying,  in 
consideration  of  $4,250,  to  Sarab  Ellen  Gower, 
"all  of  lot  U,  except  the-  east  twelve  and 
one-half  feet  thereof,  in  block  12  in  Cornell, 
Hibbard  &  Goodman's  subdivision  of  blocks 
U  and  12  of  Kimbark's  addition  to  Hyde 
Park,  said  addition  being  situate  in  section  11, 
township  38  north,  range  14  east  of  the  third 
principal  meridian,"  as  also  a  deed  dated  Oc- 
tober 14,  1891,  for  the  same  property,  made 
by  Sarah  E.  and  Harry  Gower  to  Ulrlch 
Young,  the  appellee. 

It  seems  to  be  relied  on,  as  a  fatal  objection 
to  the  case  made  by  appellant,  that  she  does 
not  either  show  that  Cornell,  Hibbard  & 
Goodman,  the  makers  of  the  plat,  were  the 
owners  of  the  land  that  they  platted,  or  con- 
nect the  title  of  appellee  with  their  title  by 
showing  a  chain  of  title  from  them  to  him. 
The  case  of  Baugan  v.  Mann,  59  111.  492,  Is 
cited  as  authority.  The  dedication  there 
alleged  failed  because  it  neither  appeared 
that  the  person  who  made  the  dedication  had 
title  to  the  premises,  nor  that  the  defendant 
claimed  title  under  him.  There  can  be  no 
question  that  the  rule  is  that  It  Is  a  primary 
condition  of  every  valid  dedication  that  it 
shall  be  made  by  the  owner  of  the  fee.  But 
there  Is  a  marked  difFerence  between  that 
case  and  this,  for  In  that  case  "there  was  no 
evidence  on  either  side  as  to  the  title  of  ap- 
pellant," who  was  defendant  to  the  Ull  for 
injunction,  while  here  there  Is  evidence  as 
to  the  title  of  appellee,  who  is  defendant  to 
this  bill.  It  Is  true  that  appellee  did  not 
claim,  in  his  aQswer  or  at  the  hearing,  un- 
der any  deed,  but  relied  upon  possession. 
Appellant,  however,  not  only  Introduced  in 
evidence  a  deed  from  William  M.  Craig  and 
John  Evans  Comdl  to  Albert  and  Madden, 
and  a  deed  from  Albert  and  Madden  to  her- 
self, for  lot  12  and  the  south  10  feet  of  lot 
13,  but  also  introduced  in  evidence  a  deed 
from  the  same  Craig  and  the  same  Cornell  to 
Sarab  Ellen  Gower,  and  a  deed  from  said 
Gower  and  her  husband  to  appellee,  for  all 
of  lot  11,  except  the  east  12^  feet  thereof. 
And  the  rule  Is  that  where  a  defendant  is  in 
possession  of  premises,  and  a  source  of  title 
is  traced  to  him,  it-  is  prima  fade  evidence 
that  be  is  in  under  that  title,  and  it  devolves 


upon  him  to  show  to  the  contrary.  Mettlet 
V.  MiUer,  129  111.  6S0,  22  N.  E.  529;  HolbnxA 
y.  Brenner,  31  m.  501;  Snapp  t.  Pelrce,  24  IVL 
157. 

The  evidence,  then,  shows  that  appellant 
and  appellee  have  a  common  source  of-  title, 
that  common  source  being  William  M.  Craig 
and  John  Evans  Cornell.  The  di£BcuIty  In 
the  case  grows  out  of  the  fact  that  the  evi- 
dence does  not  show  a  chain  of  title  to  said 
Craig  and  said  Jbhn  Evans  Cornell  from 
Homer  N.  Hibbard  and  Elizabeth  O.  Cornell, 
who  assumed  to  be  owners  of  block  12,  and 
Joined  in  making  the  plat  as  such  owners. 
But  we  think  this  difficulty  to  obviated  by 
other  evidence  fotmd  in  the  record.  In  each 
of  the  deeds  In  appellant's  chain  of  title  from 
Craig  and  Com^,  and  in  each  of  the  deeds 
In  appellee's  chain  of  title  from  the  same 
source,  the  prot)erty  conveyed  to  described 
as  being  certain  designated  lots  or  parts  of 
lots  In  block  12  of  Cornell,  Hibbard  &  Good- 
man's subdivision  of  blocks  11  and  12  of 
Kimbark's  addition  to  Hyde  Park.  In  Hen- 
derson V.  Hatterman,  146  111.  655,  34  N.  B. 
1041,  we  said  (page  563,  146  IlL,  and  page 
1041,  34  N.  E.):  "Where  a  deed  refers  to  a 
plat  or  subdivision,  the  particulars  shown 
upon  such  plat  or  subdivision  are  as  mucta 
a  part  of  the  deed  as  though  they  were  re- 
cited In  it"  In  RaUroad  Co.  v.  KoeUe,  104 
111.  455,  it  to  said  (page  461):  "The  location 
thus  referred  to  became  a  part  of  the  deed, 
—a  descriptive  part  of  the  subject  of  con- 
veyance; making  It  the  same  as  If  the  deed. 
In  terms,  had  described  the  location  of  the 
switch  for  which,  in  part,  the  right  of  way 
was  granted."  And  in  the  deed  that  was  in 
question  In  Piper  v.  Connelly,  108  lU.  646, 
there  was  a  reference  to  "the  map  drawn  on 
the  back  hereof,"  and  It  was  said  (page  652): 
"Thto  makes  the  plat  on  the  back  of  the  deed 
as  much  a  part  of  the  description  as  if  it  were 
drawn  in  the  description,— a  descriptive  part 
of  the  subject  of  conveyance."  , 

The  reference  here  to  to  block  12  of  Cor- 
nell, Hibbard  &  Goodman's  subdivision  of 
blocks  11  and  12  of  Kimbark's  addition  to 
Hyde  Park.  Turning  to  the  plat  of  such 
subdlvtoion  as  it  was  made  and  recorded,  we 
find  that  appellee's  lot  (lot  11)  lies  east  of  the 
east  or  rear  ends  of  lots  12,  13,  and  14;  that 
said  lot  11  fronts  47.75  feet  on  Fifty-Second 
street,  but  that  a  dotted  line  running  north 
from  Fifty-Second  street  separates  the  west 
10  feet  of  said  lot  from  the  remaining  37.75 
feet  thereof;  that  the  space  lying  between 
the  dotted  line  and  the  solid  black  line  which 
nmrks  the  east  boundary  of  lots  12,  13,  and 
14  to  marked  as  being  10  feet  wide,  and  up- 
on it  are  written  the  words,  "Reserved  for 
private  alley,"  and  tnat  said  space  to  so  plat- 
ted as  to  form  a  connection  with  the  aUey  25 
feet  wide  that  runs  north  and  south  In  the 
center  of  block  12;  and  that  this  latter  al- 
ley to  inaccessible,  except  through  the  space 
10  feet  wide  that  we  have  mentioned,  or 
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tiirough  a  similar  apace  10  feet  wide,  also 
marked  "Reserved  for  private  alley,"  that 
mns  south  from  Fifty-First  street,— the  two 
spaces  10  feet  wide  and  the  alley  25  feet 
wide  forming,  when  taken  together,  a  con- 
tinuous alley  through  block  12,  from  north 
to  south,  and  affording  a  means  of  access  to 
and  from  the  rear  ends  of  almost  all  of  the 
lots  in  said  block.  V  is  to  be  noted  that, 
excluding  this  lot  11.  all  the  figures  on  the 
plat  indicating  either  the  frontage  or  the 
depth  of  the  respective  lots  are  inside  fig- 
ures; that  lot  11  likewise  has  inside  figures 
(n  front  (the  figures  "10"  across  the  space 
marked  "Beeerved  foi  private  alley,"  and 
the  figures  "37.75"  across  the  space  that  lies 
between  the  dotted  line  and  the  east  line 
of  the  lot);  and  that,  in  addition  to  these  in- 
side figures,  said  lot  il  also  has  the  outside 
figures  "47,75,"  which  are  manifestly  ob- 
tained by  the  addition  of  the  inside  figures 
"10"  and  "37.75,"  and  making  the  full  eon- 
tinnous  dimension  of  the  front  or  base  line 
ot  the  lot  47.75  feet.  And  It  Is  also  to  be 
noted  that  the  frontage  of  the  lot,  after  de- 
ducting that  portion  of  it  "Eeserved  for  pri- 
vate alley,"  is  37.75  feet,  which  is  the  exact 
measurement  of  the  frontage  of  the  adjoin- 
ing lot  10.  From  the  plat,  which  must  be 
read  into  the  deeds,  we  think  there  can  be 
BO  question  but  that  the  space  10  feet  wide 
on  the  west  side  of  lot  11  was  intended  to 
lie  reserved  as  a  private  alley  for  the  use  of 
the  several  lots  on  either  side  of  such  alley. 
Olhak  V.  Klekr,  117  HL  643,  7  N.  E.  111.  No 
Other  reasonable  Interpretation  can  be  placed 
Upon  the  plat.  It  is  true  that  said  strip  10 
feet  wide  is  a  part  ot  lot  11,  and  that  both 
the  deed  to  Gower  and  the  deed  from  Gow- 
er  conveyed  "all  of  lot  11,  except  the  east 
twelve  and  one-half  feet  thereof';  but  such 
conveyances  are  entirely  consistent  with  the 
existence  of  an  easement,  as  to  this  10  feet 
of  ground,  which  Is  appurtenant  to  all  the 
lots  that  were  platted  at  the  same  time  that 
the  alley  was  platted,  and  that  abut  upon 
such  alley.  And  therefore,  also,  the  fact  that 
on  the  plat  the  solid  lot  lines  pass  unbroken 
through  the  dotted  lines  that  define  the  lim- 
its of  the  easement  Insisted  upon  is  not  in- 
consistent with  the  existence  of  such  ease' 
ment. 

The  case  of  Bckhart  v.  Irons,  128  111.  568, 
20  N.  B.  687,  is  not  here  in  point,  and  does 
not  militate  against  the  conclusion  we  have 
reached.  In  that  case  the  strip  of  grotmd 
20  feet  wide  that  was  marked  ott  by  the 
dotted  lines  was  contiguous  to  Monroe  street, 
and  there  were  no  words  on  the  plat  to  show 
an  intention  to  dedicate  this  north  20  feet 
of  the  lots  either  to  the  use  of  the  public,  or 
to  the  use  of  the  purchasers  of  other  lots. 
Here,  on  the  othei  hand,  the  Intention  to 
grant  an  easement  as  to  the  strip  10  feet 
wide  is  clearly  indicated  by  the  words,  "Re- 
served for  private  alley,''  written  upon  and 
along  said  strip. 

As  we  have  already  seen,  appellant  and 


appellee  have  a  common  source  of  title,  that 
common  source  being  William  M.  Craig  and 
John  Bvans  Cornell;  and  Craig  and  C<»:nell, 
in  conveying  to  the  grantors  oC  both  appel- 
lant and  appellee,  made  direct  and  explicit 
reference  to  the  subdivision  of  Cornell,  Hib- 
bard  &  Croodman,  and  designated  and  describ- 
ed the  lots  and  parts  ot  lots  conveyed  to 
them,  respectively,  by  the  nnmbers  and  de- 
scriptions shown  on  the  plat  of  said  subdi- 
vision. It  must  be  conceded  that  this  rec- 
ord does  not  show  that  the  original  makers 
of  the  plat,  Cornell.  Hlbbard  &  Ooodman, 
were  the  owners  of  the  land  that  they  plat- 
ted, or  show  that  the  chains  of  title  of  ap- 
pellant and  appellee  run  back  to  them.  We 
do  not,  however,  regard  this  failure  of  proof 
as  fatal  to  the  case  of  appellee.  Where 
ground  is  platted  by  a  person  who  does  not 
have  title,  or  whose  title  afterwards  fails,  if 
the  real  owner  recognizes  the  plat  and  con- 
veys lots  according  to  the  description  there- 
in, and  abutting  upon  grounds  designated  in 
the  plat  as  public,  he  is  estopped  afterwards 
to  claim  the  ground  so  designated;  for  by 
adopting,  referring  to,  and  making  that  plat 
a  part  of  his  deeds  of  conveyance  for  the  sev- 
eral lots  sold,  the  real  owner  adopts  the  en- 
tire plat  as  his  own,  with  all  its  dedications 
and  reservations.  Gridley  v.  Hopkins,  84 
ni.  528.  And  the  gKJitees  of  such  owner 
are  also  estopped,  because  the  dedications 
or  reservations  have  received  their  grantor's 
acquiescence.  Gridley  v.  Hopkins,  supra; 
Smith  V.  Town  of  Flora  64  111.  83;  Rees  v. 
City  of  Chicago,  38  ID.  822.  Not  only  this, 
but  appellee  took  title  and  went  into  pos- 
session under  a  deed  from  Gower  which  di- 
rectly referred  to  the  subdivision  of  Cornell, 
Hlbbard  &  Goodman,  and  designated  and  de- 
scribed the  property  conveyed  to  him  by  the 
numbers  and  description  appearing  upon  the 
plat  of  said  subdivision;  and  this,  as  we 
have  seen,  read  the  particulars  shown  uitoa 
such  plat  or  subdivision  intO'  his  deed,  and 
made  them  as  much  a  part  of  the  deed  as 
though  they  were  recited  in  it.  The  rule  is 
that  the  grantee  in  a  deed  is  estopped  to  de- 
ny any  fact  admitted  by  a  recital  therein, 
and  that  whatever  rights  legitimately  arise 
on  such  admitted  facts  may  at  all  times  be 
asserted.  Byrne  v.  Morehouse,  22  Dl.  602; 
Pinckard  v.  Mllmine,  76  HI.  453;  Orthwein 
V.  Thomas,  127  III.  654,  21  N.  B.  430;  Rlgg 
V.  Cook,  4  Gilman,  336.  The  certificate  of 
the  surveyor  who  certifies  to  the  plat  states, 
"I  have  surveyed  blocks  11  and  12  of  Kim- 
bark's  addition  to  Hyde  Park,"  and  also 
states,  "I  have  subdivided  said  blocks,"  etc. 
This  suSaciently  identifies  the  premises  sur- 
veyed and  subdivided;  and  the  subsequent 
clause  of  the  certificate.  In  which  occurs  the 
language  which  It  is  urged  is  uncertain,— 
L  e.  "said  addition  being  a  subdivision  in  the 
west  half,"  etc.,— may  be  rejected  as  surplus- 
age. 

It  is  claimed  that  no  acceptance  of  the  plat 
or  the  alley  by  the  village  of  Hyde  Park  ia 
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shown.  1^0  acceptance  by  the  mnnldpality 
ia  necessary.  Only  a  private  alley  Is  InvolT- 
ed  in  this  controversyw  Appellant's  right  Is 
established  by  showing  that  she  has  an  ease- 
ment,— the  right  of  passage,— as  an  Incident 
to  her  ownership  of  lot  12  and  the  south  10 
feet  of  lot  13.  Newell  v.  Sass,  142  IlL  104, 
81  N.  B.  176. 

It  is  urged  that  there  Is  an  ample  remedy 
at  law,  even  if  appellant  is  entitled  to  the 
easement  that  she  claims,  and  that,  there- 
fore, the  case  is  not  one  which  authorizes  re- 
lief in  a  con^t  of  equity.  If  appdlee  de- 
sired to  raise  that  question,  he  shonld  have 
demurred  to  the  biU,  instead  of  answering 
and  g(dng  to  a  bearing  on  the  evidence  up- 
on the  merits  of  the  cas;;  for,  at  all  events, 
the  subject-matter  of  the  litigation  Is  not 
wholly  foreign  to  the  Jurisdiction  of  a  court 
of  equity.  It  is  not  necessary,  in  order  to 
justify  the  interposition  of  a  court  of  chan- 
cery, that  the  easement  claimed  by  the  com- 
plainant Is  absolutely  necessary  for  the  en- 
joyment of  the  estate  granted.  It  is  suffi- 
cient if  it  is  highly  convenient  and  beneficial 
therefor.  Oihak  v.  Klekr,  117  lU.  643,  7  N. 
E.  Ill;  Newell  v.  Sass,  142  DL  1(A,  31  N.  B. 
176.  And  this  court  has  held  that  where 
easements  or  servitudes  are  annexed  to  pri- 
vate estates,  and  the  case  of  the  complainant 
is  clearly  established  by  the  evidence,  injunc- 
tion will  lie  to  prevent  obstruction  to  private 
ways,  on  the  ground  that  there  is  no  ade- 
quate remedy  at  law.  McCann  v.  Day,  67  lU. 
101;  Newell  v.  Sass,  supra;  Turpin  v.  Den- 
nis. 139  HI.  274,  28  N.  B.  1065;  Cihali  v. 
Klekr,  supra.  Without  going  into  the  details 
of  the  testimony  and  the  facts,  we  may  say 
that  the  evidence  brings  this  case  within  the 
domain  of  the  roles  just  stated. 

In  our  opinion,  it  was  error  to  htdd  that  the 
appellant  is  not  entitled  to  the  easement 
claimed  in  her  bill  of  complaint,  and  to  dis- 
miss her  bill  for  want  of  equity.  The  de- 
cree is  reversed,  and  the  cause  is  remanded, 
with  directions  to  grant  a  perpetual  Injunc- 
tion as  prayed  for  in  the  bill  of  complaint. 
Reversed  and  remanded. 


(B4  Ohio  St.  284) 

CITY  OP   CINCINNATI  v.   STBINKAMP. 

(Supreme  Court  of  Ohio.    March  17,  1896.) 

RaooiatTiox  or  BniLDmas — Fibb   Bso^psb — Con- 
stitutional Law. 

Sections  32  and  61  of  the  act  of  February 
28,  1888,  entitled  "An  act  to  regulate  the  con- 
■trnctioD  of  buildings  within  any  city  of  the 
first  class  and  first  grade,"  etc  (85  Ohio  Laws, 
84),  which  reqnire,  among  other  things,  that  all 
buildings  (save  private  residences)  of  three  or 
more  stories  in  height  shall  be  provided  with 
suitable  fire  eBcaoee,  and  require  the  owner  or 
occupant,  upon  30  days'  notice  by  the  fire  in- 
spector, to  put  np  such  escapes,  and  provide 
punishment  by  fine  for  noncompliance  with  such 
order,  and  empowpr  a  court  of  equity,  on  appli- 
cation of  the  inspector,  by  suit  in  toe  name  of  the 
city,  to  enforce  the  proTisioos  of  the  act  and  en- 
Join  the  use  or  occupation  of  any  building  used 
In  violation  ot  the  act,  are  not  invalid  as  depriv- 


ing the  owner  of  tbt  use  of  property  without  the 
intervention  of  a  jury,  nor  aa  deiffiving  him  ot 
due  process  of  law.  But  said  sections  are  in  con- 
flict with  section  26,  art  2,  of  the  constitution, 
which  prescribes  that  "all  laws  of  a  general 
nature  shall  have  a  uniform  operation  thronglir 
out  the  state,"  and  are  therefore  invalid,  inas- 
much as  the  act  is  one  of  a  general  nature,  and 
has  operation  only  in  the  city  of  Cincinnati. 
Minshall,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Hamilton  county. 

Action  by  the  city  of  Cincinnati  against 
Caroline  Steinkamp,  trustee.  Plaintiff's  ac> 
tion  was  commenced  for  the  purpose  of  com- 
pelling the  erection  by  defendant  of  fire  es* 
capes  upon  certain  buildings  owned  by  de- 
fendant as  trustee.  Issue  being  joined,  on 
trial  the  court  found  the  equities  with  the 
plaintiff,  and  ordered  and  adjudged  that  de- 
fendant be  perpetually  enjoined  from  using 
the  buildings  without  fire  escapes  being  pla^ 
ced  thereon,  and  adjudged  costs  against  de- 
fendant On  appeal,  the  circuit  court  found 
for  the  defendant,  dismissed  the  petition,  and 
adjudged  costs  against  the  city.  PlalntUC 
brings  error.    Affirmed. 

Frederick  Hertenstein  and  W.  H.  Whitta- 
ker,  for  plaintiff  in  error.  Von  Seggenv 
Phares  &  Dewald,  for  defendant  in  error. 

SPBAR,  J.  I^e  action  is  based  upon  pro- 
visions  contained  in  the  act  of  February  28^ 
1888  (85  Ohio  Laws,  34),  entttled  "An  act  ta 
regulate  the  construction  of  buildings  withla 
any  city  of  the  first  class  and  first  grade,  and 
to  provide  for  the  appointment  of  an  In- 
spector of  buildings."  By  section  32  of  the 
act  it  is  provided  that  all  buildings,  except 
such  as  are  used  for  private  residences  ex- 
clusively. In  a  city  of  the  first  grade  of  the 
first  class,  of  three  or  more  stories  In  height, 
shall  be  provided  with  one  or  more  suitable 
fire  escapes,  extending  from  the  first  story  to 
the  upper  stories  of  such  building,  and  above 
the  roof,  and  on  the  outer  walls  thereof,  in 
such  location  and  numbers,  and  of  such  map 
terial  and  construction,  as  the  Inspector  {ptO' 
vided  for  in  the  statute)  may  determine. 
It  is  further  provided  that  after  such  de- 
termination by  the  Inspector,  he  may  notify 
the  owner,  lessee,  or  occupant  of  such  build- 
ing, requiring  him  to  cause  such  fire  escape 
to  be  constructed  within  30  days  after  the 
service  of  the  notice,  and,  if  the  persm  so 
notified  falls  to  comply  therewith,  he  shall 
be  subject  to  a  fine  of  not  less  than  $10  or 
more  than  $1<X>,  and  to  the  further  fine  of  $60 
for  each  week  that  he  fails  to  conoply  with 
the  same.  By  section  61  of  the  act  It  Is  pro- 
vided that  "any  court  having  equity  juris- 
diction In  term  time,  or  in  vacation,  may,  on 
the  application  of  the  Inspector,  by  any  suit- 
able process  w  decree  In  equity  suit,  brought 
In  the  name  of  said  city,  enforce  the  provi- 
sions of  this  act;  and  may,  on  snch  applica- 
tion, issue  an  injunction  to  restrain  the  use 
or  occupation  of  any  building  or  structure  In 
said  city,  erected,  altered,  maintained,  or  used 
in  violation  of  this  act"    No  question  of  fact 
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material  to  the  case  la  in  dispute  The  con- 
tention la  as  to  tbe  constltutionaUty  of  the 
■ectlona  of  the  act  referred  to. 
,  1.  It  la  nrged  that  the  sections  cited  iin« 
dertake  to  conf»  apoo  a  court  of  equity, 
without  the  Interrentioii  of  a  jury,  the  pow- 
«t  to  take  away  from  the  owner,  by  an  order 
nt  Injunction,  the  right  to  the  use  and  en- 
joyment of  real  estate,  and  thereby  deprive 
the  paity  of  his  constitutional  right  of  trial 
by  Jury,  and  of  his  remedy  by  due  course  of 
law.  The-iMrQposltlon  cannot  be  maintained. 
It  Is  not  the  purpose  or  effect  of  the  act  to 
take  prpperty,  nor  to  deprive  the  owner  of 
the  lawful  use  of  property,  but  simply  to 
require  him  to  use  It  In  a  lawful  manner. 
The  owner  Is  not  prevented  from  selling  it, 
mortgaging  it,  devising  It,  or  giving  it  away; 
nor  does  the  act  impose  any  lien  on  property. 
The  statute  simply  operates  upon  it  as  it  does 
upon  all  other  like  property  coming  within 
Its  terms.  Our  constitution,  and  the  practice 
of  the  courts,  have  always  recognized  the 
fact  that  In  many  cases  no  right  of  trial  by 
Jury  exists.  If  the  civil  authorities  were 
obliged  to  await  the  slow  progress  of  a  Jury 
trial  In  such  matters,  the  evil  sought  to  be 
remedied  would  seldom  be  avoided.  The 
power  to  be  exercised  by  the  Inspector  is  ad- 
ministraUve,  rather  than  Judicial,  In  Its  char- 
SiCte^.  A  Jury  has  not  been  the  ordinary 
tribunal  to  determine  the  exercise  of  such 
power.  Hence  no  right  of  trial  by  Jury  is 
violated  in  the  present  case.  Inwood  v.  State, 
42  OUo  St  186:  Board  v.  Heltser,  37  N.  T. 
661.  The  enactment  is  but  the  exercise  of 
the  police  power  of  the  state,— that  power 
which  is  characterized  by  Mr.  Justice  Gray, 
in  Lelsy  v.  Hardin,  135  U.  S.  127,  10  Sup. 
Ot  681,  as  "that  inherent  and  necessary  pow- 
er, essentia]  to  the  very  existence  of  civil 
society,  and  the  safeguard  of  the  inhabitants 
of  the  state  against  disorder,  disease,  pover- 
ty, and  crime,"  and  necessarily  extends  "to 
the  protection,  health,  comfort,  and  quiet  ot 
aU  persons  and  all  property  within  the  state." 
It  no  more  denies  to  the  owner  the  use  of 
his  property  than  do  those  acts  known  as 
"building  laws,"  which  forbid  the  erection  of 
frame  structures  within  prescribed  limits,  or 
define  the  thickness  and  strength  of  walls, 
bearers,  girders,  etc.,  or  direct  the  demolition 
of  structures  falling  to  decay  or  otherwise 
endangering  the  lives  of  passers-by,  which 
acts,  80  far  as  they  are  reasonable  in  their 
diaiacter,  and  adapted  to  accomplish  the  puiv 
pofge  for  which  they  are  designed,  are  uni- 
formly, held  to  be  within  the  constitutional 
authority-  of  the  general  assembly,  in  its  Just 
exercise  of  the  police  power  of  the  state. 
Bx  parte  "White,  67  Cal.  102,  7  Paa  186; 
Olty  of  St  Paul  v.  Dow,  87  Minn.  20,  32  N. 
W.  860;  H^nnessy  v.  City  of  St  Paul,  37  Fed. 
666;  State  v.  City  of  Paterson,  45  N.  J.  Law, 
310;  People  v.  D'Oench,  111  N.  Y.  858,  18 
N.  B.  862;  aty  of  PhUadelphla  t.  Couls- 
ton,  13  Phtla.  182;  Fire  Dept  v.  Wendell, 
IS  Daly,  427;  Pai^  &  W.  Pub.  Health,  {{  326, 


341;  Fire  Dept  v.  Chapman,  10  Daly,  377; 
Qrant  v.  Power  Co.,  14  R.  L  380;  Lawton 
V.  Steele,  152  U.  S.  133,  14  Sup.  Ct  499. 
Nor.  is  the  act  open  to  the  criticism  that  It 
violates  that  provision  of  section  1  of  article 
14  of  the  amendments  to  the  constitution  of 
the  United  States  which  declares,  "*  •  * 
nor  shaOl  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law";  for  the  settled  doctrine  Is  that  this 
section  does  not  abridge  the  exercise  ot  the 
police  power  of  the  states,  nor  limit  the  sub- 
jects upon  which  they  may  legislate.  State 
V.  Moore,  1X)4  N.  0.  714,  10  S.  B.  143;  Wood- 
ruff V.  Railroad  Co.,  59  Ooan.  63,  20  Atl.  17; 
In  re  Rahrer,  140  U.  S.  645,  11  Sup.  Ct  865; 
Park.  &  W.  Pub.  Health,  8  15,  and  authorities 
cited;  Lawttfn  v.  Steele,  supra.  But,  were 
it  otherwise,  still  the  criticism  could  not  avail; 
for  It  Is  due  process  of  law  If  it  be  "law  In 
its  regular  coruse  of  administration  through 
courts  of  Justice;  law  which  proceeds  upon 
due  notice  and  Inquiry,  which  hears  before 
It  condemns,  and  renders  Judgment  only  aft- 
er triaL"  All  these  requirements  are  amply 
provided  for  In  the  sections  of  the  act  which 
have  been  recited.  It  will  be  noticed,  also, 
that  the  action  at  bar  Is  not  for  the  recovery 
of  a  fine,  or  the  enforcement  of  any  penal 
sanction,  but  that  its  object  is  simply  to  pre- 
vent the  use  of  the  building  complained  of 
until  the  owner  shall  comply  with  the  require- 
ment as  to  flre-escapes.  The  actidn  does  not 
seek  to  punish  for  past  violations  of  the  law. 
Its  purpose  Is  only  to  stay  the  arm  of  the 
wrongdoer.  Hence  no  question  Is  here  raised 
as  to  the  much-debated  doctrine  that  the  gen- 
eral assembly  has  no  power  to  authorize  en- 
forcement of  a  criminal  law  by  a  civil  action, 
and  that  a  court  of  equity  cannot  hold  cog- 
nizance of  any  criminal  matter.  A  building 
of  the  character  described,  not  provided  with 
suitable  exits.  Is,  speaking  In  a  general  sense, 
a  nuisance;  and  the  power  of  the  general 
assembly  to  authorize  Injunction,  at  the  ac- 
tion of  the  proper  authorities,  to  prevent  the 
continuance  of  that  which  Is  detrimental  to 
the  public  safety.  Is  too  well  established  in 
this  state  to  need  vindication. 

2.  Another  and  a  more  serious  questlotai 
arises  upon  the  second  objection  to  this  stat- 
ute. The  objection  is  that  It  vicdates  section 
26,  art  2,  of  the  constitution,  which  provides 
that  "all  laws  of  a  general  nature  shall  have 
a  uniform  operation  throughout  the  state." 
That  this  clause  is  mandatory  in  character, 
and  not  directory  only,  has  been  held  In  a 
number  of  cases  by  this  court  and  Is  so  well 
settled  as  to  make  further  discussion  unneces- 
sary. Therefore,  if  the  sections  here  In  review 
violate  'section  26,  they  cannot  be  maintained. 
We  approach  the  consideration  of  the  consti- 
tutional question  with  a  full  appreciation  of 
the  rule  that  every- presumption  must  be  taken 
In  favor  of  the  validity  of  the  statutes,  and 
that  no  court  should  declare  a  statute  uncon- 
stitutional unless  Its  invalidity  Is  clear.-  It  is 
frequently   estremely   difficult  to  determine 


Digitized  by 


Ljoogle 


498 


ItOBTHEASTBBN  BBFORTSR,  Vol.  43. 


(Ohia 


the  exact  line  where  validity  ceases  and  In- 
validity Intervenes,  as  wUl  appear  by  refer- 
ence to  a  few  of  the  many  cases  on  the  sutt- 
Ject  It  has  been  held  (State  v.  Shearer,  46 
Ohio  St  275,  20  N.  E.  335)  that  a  law  Is  not 
necessarily  of  a  general  nature  merely  be- 
cause it  is  upon  a  general  subject,  or  be- 
cause the  same  result  might  have  been  reached 
by  a  general  law,  and  that  special  legislation 
upon  a  subject-matter  In  its  nature  local  is 
not  prohibited  by  section  26  of  article  2,  and 
that  the  subject  of  dividing  territory  Into 
school  districts  being,  in  its  nature,  local,  the 
formation  of  a  (Special  school  district  by  spe- 
cial act  was  valid.  So,  too,  it  has  been  hdd 
(McOUI  r.  State,  34  Ohio  St  228)  that  al- 
though the  selection  of  Jurors  was  a  general 
subject,  in  which  the  people  of  the  state  at 
large  were  interested,  and  had  been  provided 
for  by  general  laws,  yet  it  was  within  legrisla- 
tlve  competency,  where  it  was  apparent  that 
another  mode  was  necessary  to  meet  the  spe- 
cial wants  of  a  particular  county,  to  enact 
a  law  applicable  to  that  county.  In  Marmei 
T.  State,  45  Ohio  St  63,  12  N.  B.  463,  it  was 
held  tiiat  an  act  wliich  provided  that,  in  cities 
of  the  first  grade  of  the  first  class,  proprie- 
tors of  theaters^  of  livery  stables,  etc.,  and 
owners  of  vehicles  used  upon  the  streets  of 
the  city,  should  pay  a  license  as  provided, 
and  any  one  violating  the  provisions  should 
be  fined,  was  not  unconstitutional,  Inasmucli 
as  the  general  assembly  has  the  power  to  reg- 
ulate occupations  (other  than  the  selling  of 
liquor)  by  license,  where  a  special  benefit  is 
conferred  by  the  public  upon  those  who  fol- 
low them,  or  where  the  occupation  is  injurious 
to  or  dangerous  to  the  public  The  principal 
question  In  dispute  was  the  claim  to  impose 
a  license,  but  incidentally  it  was  urged  that 
the  act  was  a  special  one,  conferring  coii>o- 
rate  power,  thereby  violating  section  1  of 
article  13  of  the  constitution,  and  that  it  vio- 
lated section  26  of  article  2.  It  was  consid- 
ered that  a  special  need  for  such  legislation 
appeared  to  exist  in  the  locality  named,  and 
the  act  as  to  that  feature,  was  sustained 
upon  the  principle  which  is  made  the  basis 
of  the  holdlag  in  the  McGUl  Case.  The  act 
was  regarded  as  special  and  local  as  to  the 
ends  to  be  accomplished,  while  it  conformed 
in  letter  to  the  legislative  rule  of  classifica- 
tion, and,  even  though  it  did  confer  corporate 
{tower,  was  not  regarded  as  open  to  greater 
or  other  objection  on  that  score  than  many 
acts  which  have  been  sustained  by  the  courts 
since  the  adoption  of  the  present  constitution. 
No  claim  is  made  that  the  fire-escape  act 
attempts  to  confer  corporate  power.  On  the 
other  hand,  a  late  deliverance  of  the  court, 
giving  construction  to  section  26,  art  2,  Is 
the  case  of  Commissioners  v.  Rosche,  50  Ohio 
St  103,  33  N.  E.  408,  involving  the  vaUdlty 
of  an  act  to  provide  for  refunding  taxes  erro- 
neously paid  in  counties  containing  a  city  of 
the  first  grade  of  the  first  class;  and  it  Is 
there  held  that  the  subject  of  the  act  being 
in  no  respect  local,  but  of  general  interest 


to  all  the  inhabitants  of  the  state,  the  act  was 
in  conflict  with  section  26  of  article  2,  and 
therefore  Invalid.  In  State  r.  Bargus,  53 
Ohio  St  — ,  41  N.  B.  245,  it  is  held  that 
"laws  providing  for  the  public  support  of  the 
poor  are  of  a  general  nature,"  and  that  "an 
act  by  which  the  general  assembly  attempts 
to  exempt  counties  from  the  operaticm  of 
general  laws  oa  account  of  trivial  differences 
In  population  U  not  of  uniform  operati(m 
throughout  the  state."  See,  also.  Ex  parte 
Falk.  42  Ohio  St  688.  and  State  v.  BUet,  47 
Ohio  St  00,  23  N.  E.  93L  It  is  observed 
by  Boynton,  J.,  in  McGUl  v.  State,  supra: 
"The  difficulty  encountered  in  all  cases  where 
a  legislative  act  is  alleged  to  contravene  the 
provision  requiring  the  uniform  operation  of 
law  of  a  general  nature  lies  in  determining 
what  constitutes  a  law  of  that  nature,  with- 
in the  meaning  of  the  constltuticML  The  test 
Is  said  to  dei>end  upon  the  character  of  its 
subject-matter;  that  If  that  is  of  a  general; 
as  distinguished  from  a  local  or  special,  na- 
ture, existing  in  every  county  throughout  the 
state,— a  subject  in  which  all  the  citizens 
have  a  common  interest,— then  the  law  is  one 
of  a  general  nature,  requiring  a  uniform  oper- 
ation throughout  the  state."  "Existing  In 
every  county  throughout  the  state"  means, 
we  suppose,  only  in  every  county  where  the 
conditions  of  the  statute  exist;  for,  in  or- 
der to  be  general  and  uniform  in  operation, 
it  is  not  necessary  that  the  law  should  operate 
upon  every  person  hi  the  state,  nor  in  every 
locality.  It  is  sufiiclent  the  authorities  coin* 
dde  in  holding,  if  it  operates  upon  every  per- 
son brought  within  the  relation  and  drciun- 
stances' provided  for,  and  in  every  locality 
where  the  conditions  exist  But,  on  the  other 
hand,  it  seems  equally  well  settled,  a  law 
is  not  of  uniform  (q)eration  if  it  exempts  a 
portion  of  those  coming  within  its  terms; 
that  is,  if  It  confers  privileges  or  Imposes  bur- 
dens upon  some  of  a  class  answering  the 
description  which  are  not  conferred  or  Im- 
posed upon  all  others  belonging  to  the  same 
category.  And  it  would  seem  to  follow  from 
this  that  the  constitutional  requirement  of 
uniform  operation  throughout  the  state.  Is 
not  answered  by  showing  that  the  law  is  of 
uniform  operation  within  one  city  of  the  state 
only,  however  populous,  and  even  though  de- 
scribed as  a  city  of  the  first  grade  of  the  first 
dass,  if  It  appears  that  the  conditimis  under- 
taken to  be  legislated  upon  are  common  to 
many  other  sections  of  the  state.  The  sub- 
ject of  the  statute  under  consideration  is  the 
protection  of  persons  from  the  dangers  of 
fire.  This  is  Implied  In  its  title,  as  well  as 
subject-mattw,  and  is  perhaps  made  dearer 
by  the  title  of  the  amendment  of  April  18, 
1802,  which  is  entitled  "An  act  to  provide 
for  the  better  protection  of  human  life  against 
tire,"  etc.  Protection  of  life  and  limb.  It 
would  seem,  is  not  a  kxsal  matter,  but  Is  a 
matter  of  general  public  interest.  In  which 
every  person  in  the  state  coming  within  the 
category  of  people  exposed  to  the  dangers 
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Intended  to  be  guarded  against  to  equally  in- 
terested with  every  otber  sucb  person,  and  it 
would  appear  to  be  as  mncb  the  duty  of  own- 
era  of  buildings  answering  to  the  description 
as  to  construction  and  occupancy  of  those 
named  in  the  statute  to  observe  the  huniaue 
directions  of  this  act  whether  located  in  one 
part  of  the  state  or  in  another.  Doubtless 
there  may  be  greater  dangers  in  a  thickly 
populated  city  from  the  causes  named  than 
in  the  rural  districts,  but  how  can  it  be  said 
that  there  Is  any  appreciable  difference  be- 
tween the  hazards  incident  to  occupancy  of 
«uch  buildings  in  the  city  of  Cincinnati  and 
those  to  be  encountered  In  Cleveland,  Colum- 
bus, Toledo,  or  any  other  of  the  larger  cities 
«f  the  state?  If  any  reasons  of  a  local  char- 
acter exist  which  require  this  legislation  for 
Cincinnati  which  do  not  apply  with  equal 
force  to  other  cities,  done  appear  on  the  sur- 
face, and  certainly  none  have  been  suggested. 
Being  a  law  of  a  general  nature,  not  adapt- 
ed alone  to  Cincinnati,  and  lacking  the  re- 
-qulrement  of  uniform  operation,  we  are  of 
«pinion  that  the  sections  cited  are  in  clear 
conflict  with  section  26  of  article  2  of  the 
constitution;  and  realizing,  as  every  observer 
must,  the  growing  tendency  to  render  this 
limitation  on  legislative  power  directory  mere- 
ly, and  to  treat  it  as  if  it  were  devoid  even 
^of  moral  obligation,  by  resorting  to  local  leg- 
islation upon  matters  which,  if  of  importance, 
-concern  the  people  of  all  parts  of  the  state, 
we  are  impelled  by  duty,  whenever  such  acts 
are  brought  before  us  for  review,  and  their 
invalidity  appears  clear,  to  so  declare.  Upon 
this  gronnd  the  judgment  of  the  clrcul':  court 
-dismissing  the  case  should  be  afflrmed.  It  Is 
not  Intended  by  this  holding  to  overturn 
earlier  decisions  of  the  court  upon  kindred 
-questions.  Each  case  stands,  and  must  stand, 
upon  its  peculiar  facts  and  circumstances. 
The  mat*'er  of  discrimination  between  cases 
to  often  one  of  nicety.  Legal  definitions,  in 
the  nature  of  things,  cannot  be  so  compre- 
hensive and  exact  as  to  embrace  necessarily 
All  possible  cases  arising  which  may  involve 
the  general  subject,  and  hence,  in  consider- 
ing the  language  of  the  reports,  and  especially 
•of  oplniona,  the  precise  case  before  the  court 
must  be  apprehended,  in  order  to  an  under- 
standing of  the  rule  of  law  determined.  Judg- 
ment afflrmed. 

MINSHALL,  J.,  dissents  as  to  the  last  prop- 
oaitlon. 

<S4  Ohio  at.  MT) 

BLUE  et  aL  v.  WENTZ  et  at 

(Sapreme  Court  of  Ohio.     March  17, 1896.) 

Craixaoe— A88ESSMBNT— Rule— LiXbilitt  op  Up- 
per Tenement  —  Assrssmbnt  of  Land  fob 
Draikaoc  —  Lands  Phovidbd  witb  I^atural 
Drainage  —  Not  Liable  for  Coste  of  Ditch 
for  Other  Lands  —  Advantage  of  Hiober 
Tenement  over  Lower,  Natural  Riobt  of 
Ownbr — Roi,E  for  Assessment  o:«  Lands  Benh- 

riTED  BT  ARTIPICIAL   DrAINAOE. 

1.  Where  the  lands  of  an  owner,  by  reason 
-•f  their  situation,  are  provided  with  sufficient 


natural  drainage,  they  are  not  liable  for  Hie  eorts 
and  expense  of  a  ditch  necessary  for  the  drain- 
age of  other  lands,  simply  for  the  reason  that 
the  surface  water  of  his  lands  naturally  drain 
therefrom  to  and  upon  the  lands  requiring  arti- 
ficial drainage. 

2.  A  lower  tenement  Is  under  a  natural  serv- 
itude to  a  higher  one  to  receive  from  it  all  the 
surface  water  Bccmuulating  from  falling  raina 
and  melting  snows,  or  from  natural  springs,  that 
naturally  flow  from  it  to  and  npon  the  lower  one. 
This  advantage  of  the  higher  tenement  is  a  part 
of  the  property  of  the  owner  in  it,  and  he  is  noi 
indebted  to  the  lower  tenement  therefor. 

3.  In  making  an  assessment  on  lands,  ben- 
efited by  artificial  drainage,  the  extent  of  their 
watershed  is  not  the  proper  rule,  but  the  amount 
of  snrface  water  for  wluch  artificial  drainage  is 
required  to  make  them  cultivable,  and  the  bene- 
fits that  will  accrue  to  the  lands  from  such  drain- 
age. However  much  water  may  fall  on  them, 
or  arise  from  natural  springs,  if,  by  reason  of 
their  situation,  they  have  adequate  natural  drain- 
age therefor,  they  are  not  liable  for  the  cost  of 
artificial  dramaae  to  other  lands. 

(SylUbns  by  the  Court) 

Error  to  circuit  court,  Wyandot  county. 

Action  by  William  Blue  and  others  against 
Emanuel  Wentz  and  others.  There  was  a 
Judgment  for  defendants,  and  plaintiffs  bring 
error.     Reversed. 

The  actlcm  below  was  brought  to  enjoin 
certain  assessments  made  on  the  respective 
lands  of  the  plaintiffs  to  pay  for  the  im- 
provement of  a  ditch.  The  suit  was  against 
the  petitioners  for  the  Improvement  and  the 
proper  county  officers.  On  issues  made  up 
and  tried.  Judgment  was  rendered  in  favor 
of  the  plaintiffs,  granting  the  relief .  The  case 
was  appealed  to  tbe  circuit  court,  where, 
on  leave  given,  tbe  defendants  demurred  to 
the  petition,  and  the  demurrer  was  sustain- 
ed. On  leave  given,  the  plaintiffs  filed  an 
amended  petition;  and  to  this  a  demurrer 
was  also  sustained.  The  plaintiffs  electing 
to  abide  by  their  amended  petition,  the  court 
rendered  Judgment  dismissing  it  The  only 
question  in  tbe  case  before  us  is  as  to  tbe 
sufficiency  of  tbe  petition,  to  entitle  the  plain- 
tiffs to  relief.  Omitting  the  description  of 
the  lands  and  that  of  the  ditch,  as  well  as 
some  immaterial  averments,  tbe  petition  is  as 
follows: 

The  plaintiffs  say:  "They  are  tbe  owners 
in  severalty  of  the  tracts  of  and  parcels  of 
land  in  Wyandot  county  described  as  follows: 
*  *  *  In  the  year  1873,  upon  petition  duly 
filed,  and  bond  given  by  David  Morrison  and 
others,  the  board  of  commissioners  of  said 
county  caused  to  be  located,  established,  and 
constructed  a  county  ditch  Jcnown  as  the 
'Morrison  Ditch,  Number  14,'  on  the  follow- 
ing route:  *  •  •  Said  ditch  was  established 
and  constructed  at  a  total  cost  of  about  five 
thousand  dollars,  for  the  purpose  of  draining 
a  large  swamp  or  marsh,  which  to  that  time 
had  been  wholly  worthless,  and  thereby  re- 
claiming, and  rendering  valuable  and  capa- 
ble of  cultivation,  a  large  body  of  land  cov- 
ered by  the  waters  of  said  swamp,  and  there- 
fore utterly  Incapable  of  being  cultivated, 
pastured,  or  put  to  any  profitable  use.  The 
lands  of  plaintiffs,  or  any  part  thereof,  were 
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not  beAeflted  by  said  ditch  In  any  manno', 
and  accordingly,  when  the  coat  and  expenses 
ojt  the  construction  of  said  ditch  came  to  be 
assessed  upon  the  lands  benefited  thereby,  no 
part  of  said  cost  or  expenses  was  apportion- 
ed or  assessed  upon  the  aforesaid  lands  of  the 
plaintiffs,  but  said  entire  cost  and  expense 
was  apportioned  to  and  assessed  upon  the 
lands  which  the  drainage  of  said  swamp 
would  render  not  only  productive,  but  pecimi- 
ariiy  valuable,  the  actual  value  of  a  large 
portion  of  said  lands  having  been  Increased 
tenfold.  And  the  plaintiffs  now  complain 
and  say  that  on  the  17th  day  of  February, 
1891,  a  petition  signed  by  the  defendants 
Emanuel  Wentz,  Amos  Schoenberger,  W.  W. 
Dufiield,  and  David  Kauble  was  filed  with  the 
auditor  of  said  county,  praying  the  defend- 
ants the  board  of  commissionets  of  said  coun- 
ty to  cause  said  Morrison  ditch  to  be  deepen- 
ed and  widened  from  its  original  point  of 
commencement  to  its  intersection  with  what 
is  known  as  the  'Hart  Ditch,'  on  land  then 
owned  by  one  M.  D.  Phillips  also  for  the 
widening  and  deei)ening  of  a  certain  branch 
ditch  entering  said  main  ditch  from  the  west, 
near  its  intersection  with  said  Hart  ditch, 
and  that  such  proceedings  were  had  by  said 
commissioners  on  said  i)etition;  that  on  the 
10th  day  of  March  an  order  was  made  by 
them  granting  the  prayer  of  the  petition,  and 
directing  the  county  surveyor  to  go  upon  the 
line  of  said  ditch  therein  described,  and  per- 
form such  duties  and  make  such  reports  and 
apportionments  as  are  contemplated  and 
specified  in  sections  4454-1456  of  the  Rerlsed 
Statutes  of  Ohio.  And  afterwards,  on  or 
about  the  10th  day  of  April,  1891,  said  sur- 
veyor filed  his  report  showing  the  general 
character  of  the  improvement,  with  an  esti- 
mate of  the  total  cost  thereof,  and  an  appor- 
tionment of  the  same.  By  said  report  and 
apportionment,  over  sixty  per  cent  of  the  to- 
tal estimated  cost  of  the  proposed  enlarge- 
ment of  said  ditch  is  assessed  against  the 
lands  of  plalntiCFs  heretofore  described.  And 
plaintiffs  say  that  said  apportionment  is  un- 
just and  unfair,  and  that,  bad  it  been  made 
according  to  benefits,  no  part  of  the  cost  of 
said  ditch  would  have  been  apportioned 
against  them,  or  either  of  them.  Upon  re- 
ceiving notice  thereof,  and  that  the  same 
wonld  be  for  hearing  before  said  board  of 
commissioners  on  the  23d  day  at  April,  1891, 
plaintiffs  appeared  and  filed  their  exceptions 
to  said  apportionment,  but  the  same  were  dis- 
regarded by  said  board  of  commissioners;  and 
with  the  following  trivial  alterations,  by  them 
made,  said  report  and  apportionment  were 
approved  by  them,  and  an  order  made  for  the 
sale  by  said  surveyor  of  the  construction  of 
the  work  of  enlar^ng  said  ditch  as  proposed 
in  his  said  report.  At  the  time  of  approving 
and  confirming  said  report  and  apportion- 
ment, the  said  c(»nmissloner8  ordered  the 
a.uditor  to  pnt  the  assessments  so  made  and 
charged  upon  the  said  lands  of  the  plaintiffs, 
upon    the   proper   duplicate    for   collection. 


The  said  conunlasioners  and  auditor  are 
threatening  to  take  all  the  steps  necessary 
to  make  said  apportionments  liens  upon  the 
plaintiffs  said  lands,  and  to  collect  the  same 
by  legal  proceedings,  to  the  great  and  Irrep- 
arable damage  of  the  plaintiffs. 

"And  plaintiffs  say  that  although  no  bene- 
fit whatever  could  accrue  to  their  aforesaid 
lands  by  reason  of  the  construction,  cleaning 
out,  deepening,  or  widening  of  said  ditch,  al- 
though none  of  said  lands  were  assessed  for 
the  original  location  establishment,  or  con- 
struction of  the  same,  the  said  defendants 
are  insisting  that  the  plaintiffs  should  bear  a 
large  part  of  the  expenses  of  cleaning  oat, 
widening,  and  deepening  of  said  ditch,  be- 
cause the  aforesaid  lands  of  plaintiff  natural- 
ly drained  their  waters  into  said  swamp, 
and  the  same  are  carried  off  through  said 
ditch,  and  the  said  defendants  the  board  of 
commissioners  and  their  engineer  have  made 
the  apportionment  for  the  cost  and  construc- 
tion of  said  ditch  not  according  to  benefits 
which  would  accrue  to  the  lands  of  the  plain- 
tiffs, but  according  to  the  quantity  of  rainfall 
or  quantity  of  water  which  fell  upon  the 
lands  of  the  plaintiffs,  and  would  be  carried 
off  through  said  ditch.  But  the  plaintiffs  say 
that  whatever  benefit  might  accrue  to  any 
lands  assessed  for  the  location  and  construc- 
tion of  said  ditch  would  accrue  to  the  defend- 
ants alone,  and  that  all  the  benefits  there- 
from would  accrue  to  the  lands  of  the  said 
defendants.  The  plaintiffs  therefore  say 
that  said  proposed  assessments  upon  their 
lands  are  unauthorized,  illegal,  and  oppress- 
ive; that  they,  the  said  plaintiffs,  are  united 
in  Interest  in  resisting  the  collection  of  any 
sum  whatever  for  the  purpose  contemplated 
in  the  aforesaid  proceedings  of  the  commis- 
sioners; and  that  the  plaintiffs  and  defend- 
ants are  the  only  parties  affected  by  said  pro- 
ceeding. The  plaintiffs  say  that  the  location 
and  construction  of  said  proposed  improve- 
ment is  not  conducive  to  the  public  health, 
convenience,  or  welfare,  but  was  specially  lo- 
cated and  apportioned  for  the  private  bene- 
fit of  the  petition's  for  said  improvement; 
nor  did  said  commissioners  proceed  to  view 
the  line  of  the  proposed  improvement,  and 
to  determine  by  actual  view  of  the  premises 
along  and  adjacent  to  the  line  of  said  ditch 
whether  the  said  improvement  was  neces- 
sary, or  would  be  conducive  to  the  public 
health,  convenience,  or  welfare,  as  is  re- 
quired by  section  4462  of  the  Revised  Stat- 
utes of  this  state;  nor  did  the  surveyor  go 
upon  the  line  of  said  ditch,  described  in  the 
petition  therefor,  and  survey  and  level  the 
same,  and  asportion  the  cost  of  location  and 
labor  of  construction  6f  said  improvement, 
as  is  required  by  sections  4454  and  4455  ot 
the  Revised  Statutes  of  Ohio,  but  the  location 
and  construction  and  apportionment  thereof 
was  done  by  the  direction  and  at  the  sugges- 
tion of  the  defendants  herein.  And  plais- 
tiffs  further  say  that  the  said  county  com- 
missioners and  the  county  surveyor  have  col- 
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laded  and  conspired  together  for  tbe  purpose 
of  promoting  the  construction  of  ditcbes,  and 
to  that  end  iiave  agreed  to  put  such  a  wrong- 
fol  construction  npon  the  law  as  enables 
tbem  to  assess  a  large  portion  of  the  costs 
and  expenses  of  making  ditches  upon  lands 
not  benefited  b7  their  construction,  and  in 
porsuance  of  such  collusion  the  said  surveyor 
made  and  tlie  said  commissioners  confirmed 
the  assessments  herein  complained  of,  upon 
plaintiffs'  lands  aforesaid,  and  ordered  the 
same  to  be  levied  thereon,  for  the  avovred 
reason  that  the  surface  water  from  said  lands 
runs  through  said  ditch,  and  for  no  other 
reason  wliatevra.  And  plaintiffs  say  that 
the  said  surface  waters  have  been  running 
through  depression  hi  which  said  ditch  is 
constructed  ever  since  the  *flood,'  to  the  same 
extent  that  they  now  do;  that  said  depres- 
sion was  the  natural  drain  and  outlet  for 
said  waters,  and  plaintiffs'  said  lands  were 
naturally  and  sifficientiy  drained  thereby,  and 
were  as  well  drained,  and  as  thoroughly,  be- 
fore said  ditch  was  constructed  as  they  have 
been  since,  or  will  be  when  said  ditch  has 
been  deepened  and  widened  the  first  or  the 
fiftieth  time.  The  plaintiffs  therefore  ask 
tbot  the  said  proceedings  of  the  said  commis- 
sioners In  said  matter  of  deepening  and  wid- 
ening said  ditch  may  be  reviewed  by  this 
court;  that  the  gross  injustice  in  the  said  ap- 
portionment of  tlie  costs  and  expenses  of  said 
Improvement  may  be  corrected;  that  said 
commissioners  and  said  auditor  may  be  'en- 
Joined  from  levying  the  said  assessments,  or 
any  part  thereof,  upon  any  of  the  said  lands 
belonging  to  either  of  the  plaintiffs,  and  that 
said  auditor  be  enjoined  from  placing  upon 
the  tax  duplicate  any  of  the  assessments  for 
said  improvement  ordered  to  be  levied  upon 
the  lands  of  the  plaintiffs  as  aforesaid;  and 
that  the  plaintlfCs  may  have  ail  other  proper 
reUef." 

Carey  ft  Parker  and  John  D.  Sears,  for  plahi- 
tlffs  In  error.  Elza  Carter  and  D.  D.  Clayton, 
for  defendants  In  error. 

MINSHALIi,  J.  (after  stating  the  tacts). 
An  assessment  on  lands  presupposes  some 
special  benefit  to  the  lands  to  be  assessed,  de- 
rived from  the  Improvement  tar  which  the  as- 
sessment Is  made.  When,  In  the  nature  of 
things,  there  can  be  no  special  ijeneflt  to  the 
lands  from  the  proposed  improvement,  an  as- 
sessment made  on  them  for  any  part  of  the 
cost  of  the  improvement  would  be  a  simple 
taking  of  the  property  of  one  person  for  the 
benefit  of  another,  and  the  assessment  wonld 
be  void.  This,  I  apprehend,  will  not  be  con- 
troverted by  any  one.  In  a  state  of  nature, 
as  appears  from  the  petition,  the  lands  of  the 
plaintiffs  did  not  need  drainage,  and  were  not, 
and  arc  not,  benefited  by  the  ditch.  Being 
higher  than  those  of  the  petitioners  for  the 
ditch,  such  waters  as  accumulated  upon  them 
from  rains  and  melting  snows  naturally  drain- 
ed off  into  the  swamp  or  swail  drained  by  the 


dltoh.  The  petition  avers  that  when  the  ditch 
was  originally  constructed,  which  was  in  1873, ' 
the  lands  of  the  idalntlffs,  not  being  benefitod 
thereby.  Were  not  assessed  for  its  construc- 
tion, nor  was  any  part  of  them.  But  It  is  now 
claimed,  as  the  petition  avers,  that,  because 
the  lands  of  the  plaintifte  naturally  drain  Into 
the  ditch  constructed  to  drain  the  swail,  they 
should  be  required  to  contribute  to  its  im- 
provement, not  according  to  any  actual  benefit 
that  would  accrue  to  the  lands,  but  according  to 
the  quantity  of  water  that  wUl  fall  npon  their 
lands  and  be  drained  off  through  the  ditch; 
and  this  irrespective  of  the  fact  that  the  swail 
is  the  natural  outlet  and  drainage  of  their 
lands,  and  by  which  they  are  as  well  drained 
as  If  no  ditch  bad  been  constructed.  This 
we  think  is  erroneous.  If  the  lands  of  the 
plaintiffs  are  so  situated  that  by  reason  of 
their  level  the  surface  water  thereon  derived 
from  falling  rains  and  melting  snows,  or  from 
natural  springs,  naturaUy  drained  off  into 
this  swail,  and  are  no  better  drained  by  the 
ditch  tlian  they  were  by  the  swail,  then  it  Is 
hard  to  see  upon  what  principle  the  lands  of 
the  plaintiffs  should  be  assessed  for  the  con- 
struction of  the  dltcli,  or  its  improvement  It 
is  a  principle  of  property,  well  recognized  in 
many  of  the  states,  and  particularly  in  Ohio, 
that,  where  lands  are  situated  as  above  sup- 
posed, the  lower  tenement  is  under  what  Is 
called  a  "natural  servitude"  to  receive  such 
waters  as  flow  to  and  npon  it  from  a  higher 
one,  provided  the  industry  of  man  has  not 
been  used  to  create  the  serritude.  The  right 
which  the  higner  tenement  has  to  require  the 
lower  one  to  receive  from  it  the  surface  water 
that  naturally  drains  to  and  npon  It  is  a  right 
incident  to  the  higher  tenement,  and  a  part  of 
the  property  of  the  owner  in  it,  and  for  any 
invasion  of  this  right  the  law  will  afford  him 
a  remedy.  Washb.  Elasem.  23,  211,  33tt; 
Tootle  V.  Clifton,  22  Ohio  St  247;  Butler  v. 
Peck,  16  Ohio  St  334;  Crawford  v.  Bambo, 
44  Ohio  St  279,  284,  7  N.  E.  429;  Kauffman 
T,  Griesemer,  28  Pa.  St  407.  The  reason 
for  this  usually  given,  and  generally  accepted. 
Is  that  water  Is  naturally  descendible,  so  that 
In  the  course  of  nature,  water  must  flow  from 
a  higher  to  a  lower  level,  and  the  owner  la 
entitled  to  enjoy  his  property  with  such  natu- 
ral advantages  as  are  derived  from  its  situa- 
tion. It  Is  then  apparent  that  the  pn^x>sed 
assessments  npon  the  lands  of  the  plaintiffs 
in  this  case  cannot  l)e  sustained.  To  do  so 
would  be  to  compel  the  plaintiffs  to  pay  for 
that  which  they  possess  as  a  part  of  their 
property  in  their  lands,— the  right  to  require 
the  lands  on  and  along  the  swail  to  be  servient 
to  their  lands  for  the  purpose  of  surface  and 
other  natural  drainage;  and  for  the  enjoyment 
of  this  right  incident  to  their  lands,  they  can- 
not be  assessed. 

But  if  the  lands  of  the  plaintiffs  wete  sub- 
ject to  assessment  the  rule  adopted  for  mak- 
ing the  apportionment  would  still  be  open  to 
objection.  The  benefits  for  which  an  assess- 
ment may  be  made  must  relate  to  the  better- 
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ment  of  the  litnd  for  the  purposes  to  which  it 
may  reasonably  be  put  It  Is  difflcnlt  to  see 
how  this  may  be  done  by  simply  estimating 
the  amount  of  Its  watershed.  It  la  not  the 
rain  that  falls  on  the  land  that  determines  Its 
need  of  drainage,— rain  is  necessary  to  Its  fer- 
tility,—but  it  is  the  amount  that  falls  on  It 
for  which  arttflclal  drainage  is  needed.  This, 
from  the  natural  situation  of  the  land,  may 
be  little  or  nothing;  and,  where  It  Is  nothing, 
there  can  be  no  ground  for  an  assessment  up- 
on it  for  the  purposes  of  drainage,  however 
much  rain  may  fall  on  it  The  situation  of 
lands  with  respect  to  drainage  Is  a  controlling 
factor  in  their  value.  The  purchaser  pays  for 
this  advantage,  in  acquiring  his  property,  and 
there  is  no  principle  of  Justice  upon  which  oth- 
ers, less  favorably  situated,  can  compel  him 
to  contribute  towards  making  their  lands  as 
good  as  his,  in  the  matter  of  drainage.  Each 
owner  has  the  right  to  enjoy  his  property, 
with  its  advantages;  and  he  cannot  be  de- 
prived of  his  advantages,  for  the  benefit  of 
others,  upon  some  fictitious  notion  of  benefits 
conferred. 

The  petition  of  the  plaintifCs  makes  a  case 
for  relief,  and,  if  the  facts  are  as  stated  In  the 
petition,  the  assessments  should  be  enjoined. 
Or  if  some  benefits  are  conferred  on  the  lands 
of  the  plaintiffs  by  the  improvement,  for 
which,  within  the  principles  l)efore  stated, 
they  may  be  assessed,  power  is  conferred  on 
the  court  by  secHon  4491,  Rev.  St,  to  set  aside 
the  assessments,  and  cause  such  apportion- 
ment of  the  costs  and  expenses  to  be  made  as 
is  required  by  the  facts  of  the  case.  Judg- 
ment reversed,  and  cause  remanded  for  fur- 
ther proceedings. 


(16S  Man.  5W) 

BUCK  V.  CITY  OP  BOSTON. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    April  1,  1896.) 

EyjDBKCB— Opinioms  or  Value— Examination  o* 

WlTSESS. 

1,  Where  a  witness,  testifying  to  the  value 
of  his  farm,  testified  as  to  otner  farms  in  the 
vicinity,  their  improvements,  and  that  it  was  a 
good  neighborhood,  it  was  proper '  to  permit 
counsel,  on  croes-ezamination,  to  show  tiiat  the 
house  nearest  his  own  was  so  occupied  as  to 
affect  the  neighl>orhood  unfavorably,  as  a  place 
of  residence. 

2.  It  is  Uot  error  to  refuse  to  allow  an  ex- 
pert, testifying  aa  to  the  value  of  a  farm,  to 
be  asked  on  cross-examination  the  price  for  wliich 
another  farm  sold,  not  similar  to  the  one  in  ques- 
tion, when  he  has  stated  that  he  does  not  base 
his  opinion  on  such  sale,  and  simply  for  the  pur- 
pose of  testing  his  linowledge. 

Exceptions  from  superior  court  Worcester 
county;  Pranklln  G.  Fessenden,  Judge. 

Petition  by  Edwin  A.  Buck  against  the 
city  of  Boston  for  the  assessment  of  dam- 
ages caused  by  the  taking  of  a  portion  of 
petitioner's  farm  for  additional  water  sup- 
ply. The  petitioner  brings  exceptions  from 
rulings  on  the  admission  of  evidence.  Ex- 
ceptions overruled. 


Chas.  F.  Choate,  Jr.,  for  petitioner.  Thom- 
as M.  Babson,  City  Sol.,  for  respondent 

KNOWLTON,  J.  To  enhance  the  damages 
to  be  awarded  for  the  taking  of  a  part  of 
his  farm,  the  petitioner  Introduced  evidence 
tending  to  show  that  the  farm  was  well  lo- 
cated, with  reference  to  Its  surroundings; 
and  in  direct  examination  be  testified  that 
it  was  situated  in  a  good  neighborhood,  and 
gave  the  names  of  the  owners  of  several 
places,  wlilch  he  pointed  out  to  ttke  Jury  on 
a  plan,  and  which  he  referred  to  as  nice 
places  and  valuable  farms.  The  respondent 
was  rightly  permitted  to  ask  him,  in  cross- 
examination,  in  regard  to  the  character  of 
the  house  which  was  nearest  to  bis  upon  tb& 
same  road,  and  to  show  by  his  testimony 
that  at  the  time  of  the  taking,  it  was  so- 
occupied  and  used  as  to  afFect  the  immediate 
neighborhood  unfavorably  as  a  place  of  resi- 
dence. If  some  of  the  questions  were  re- 
mote or  Immaterial  when  considered  singly 
and  alone,  it  was  wittiin  the  discretion  of 
the  Judge  to  allow  them  in  connection  with 
the  other  questions  In  cross-examination. 

It  Is  not  contended  that  the  price  for  which 
the  Buck  farm  sold  was  competent  as  sub- 
stantive evidence.  The  farm  was  not  sim- 
ilar to  the  petitioner's,  nor  similarly  situated, 
and  the  expert  witness  who  said  that  he  had 
heard  of  the  price  testified  that  he  did  not 
base  his  Judgment  on  what  he  had  heard 
abotit  it  nor  take  it  into  consideration  in  giv- 
ing his  testimony.  It  is  manifest  that  it 
could  not  have  been  used  in  cross-examina- 
tion to  test  his  knowledge  without  trying  at 
length  the  question  how  far  it  resembled  the- 
petitioner's  property,  or  other  property  whose 
qualities  and  value  were  in  evidence.  To 
have  prosecuted  this  inquiry  would  probably 
have  distracted  and  misled  the  Jury.  The 
question  was  rightly  excluded.  Exceptions 
overruled. 


SILVBR8TEIN  v.   O'BRIEN. 


612). 


(Supreme  Judicial  Court  of  Massachusettsi 
SnfFolk.    April  1,  1896.) 
EviDsiras  —  Adiiisstoxs  —  Rbcbifts  raoK  Tans 
Paktiss. 
In   an   action   for  seisure   of   plaintiff's 
goods   under  attaclmients   against  another,   re- 
ceipts from  a  third  person,  acknowledging  the  re- 
ceipt from  plaintiff  of  the  rent  of  the  premises 
from  which  the  goods  were  taken,  are  hearsay, 
and  inadmissible  to  prove  payment  of  such  rent 
by  him. 

Exceptions  from  superior  court  Suffolk 
county;   Ellsha  B.  Maynard,  Judge. 

Action  by  Bessie  Silverstein  against  Charles 
P.  O'Brien.  Tbere  was  a  verdict  for  plain- 
tiff, and  defendant  excepts.    Sustained. 

Philip  Tworoger,  for  plaintiff.  C.  P.  Sul- 
livan and  J.  M.  Sullivan,  for  defendant 

KNOWLTON,  J.  The  defendant  Is  a  con- 
stable, and  is  sued  for  the  conversion  of  a. 
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small  stock  of  goods  whlcli  be  attached  on 
a  writ  against  the  plaintiff's  father.  The 
only  question  in  issue  at  the  trial  was  wheth- 
er  the  goods  belonged  to  the  plaintiff  or  to 
her  father.  To  corroborate  her  testimony 
that  she  owned  the  property,  and  to  estal^' 
Ush  her  title,  the  plaintiff  was  allowed  to 
put  in  evidence  sundry  papers,  purporting  to 
be  receipts  for  rent  paid  for  the  premises 
where  the  goods  were  kept,  signed  by  former 
owners  of  the  real  estate,  and  reciting  that 
the  rent  was  received  from  her.  If  we  as- 
sume, in  favor  of  the  plaintiff,  that  proof 
of  her  payment  of  the  rent  of  the  place 
where  the  stock  of  goods  was  kept  would  be 
competent  evidence  to  show  her  title,  we  are 
of  opinion  that  the  receipts  were  wrongly 
admitted.  They  were  nothing  more  than 
unsworn  declarations  of  third  persons,  who 
had  no  relation  to  the  defendant  nor  to  the 
controversy  before  the  court  They  were 
of  the  nature  of  hearsay,  and  were  incompe- 
tent as  against  the  defendant.  Com.  v.  Can- 
non, 97  Mass.  337;  Lyon  v.  Manning,  133 
Mass.  438;  McAvoy  v.  Wright,  137  Mass. 
207;  Brooks  ▼.  Doggan,  149  Mass.  304,  21  N. 
B.  381.  We  cannot  say  that  they  did  not 
affect  the  verdict  of  the  Jury.  The  reason- 
able Inference  is  that  they .  were  given 
weight  In  the  decislML    Exceptions  sustained. 

(165  Hum.  SOS) 

WOOLBY  T.  COBB  et  al. 

(Supreme  Judicial  Court  of  Magaachuaetts. 

Suffolk.    ApiU  1,  1896.) 

Notes— Considbbatiok—Pjlbol  EvioatioB. 

1.A    note   given   for   money    theretofore 

loaned  by  the  payee  to  the  maker  is  supported 

by  a  valtiable  consideration. 

2.  A  contemporaneoiui  oral  agreement  is  in- 
admissible to  prove  that  a  note  payable  at  a  fixed 
time  should  act  be  payable  until  the  happening 
of  certain  contingencies. 

Exceptions  from  superior  court,  Suffolk 
county;   James  K.  Dunbar,  Judge. 

Action  by  Elizabeth  A.  Wooiey  against  Cy- 
rus Cobb  and  others.  There  was  a  verdict 
for  plaintiff,  and  defendants  except.  Over^ 
ruled. 

B.  W.  Shea,  for  plaintiff.  Cyms  Cobb,  for 
defendanta 

KNOWI/rON,  3.  The  consideration  of  the 
note  in  suit  was  the  cancellation  of  a  note  of 
earlier  date,  given  by  the  defendants  for  mon- 
ey loaned  to  them  by  the  plaintiff.  This  was 
a  good  and  valuable  consideration.  The  evi- 
dence offered  by  the  defendants  to  show  that 
at  the  time  of  ^ving  each  of  the  notes  It  was 
orally  agreed  that  payment  was  not  to  be 
called  for  until  after  certain  paintings  of  the 
defendants  had  been  sold  was  rightly  exclud- 
ed. The  offer  was  an  attempt  to  vary  the 
written  contract  by  parol.  Adams  v.  Wilson, 
12  Mete.  (Mass.)  138;  Perkins  v.  Young.  16 
Gray,  .389;  Tower  t.  Bicbardson,  6  Allen, 
861;  Currier  v.  Ha^  8  Allen,  47.  Exceptions 
overruled. 

v.4SN.E.no.6— {}2 


(16B  Mass.  SIS) 

WATTS  T.   STEVENSON. 

(Supreme  Judicial  Court  of  Massaehosetta. 

Suffolk.    April  1,  1896.) 

CaoBS-ExiiMiNATioN— Soops— Harmlkm   Erboh— 

8UB80HIPTION  TO  BtOCK— ACTION— Ds- 
FBN8E8 — CONDDCT  Of  TkIAL. 

1.  In  an  action  on  notes  given  for  a  sub- 
scription to  the  stock  of  a  corporation,  the  prin- 
cipal assets  of  wbich  were  natents  on  signaling 
apparatus,  defendant  testined  that  the  stock 
and  patents  were  worthless.  Held,  that  it  was 
not  error  to  permit  defendant,  on  cross-examina- 
tion, to  be  asked  whether  he  Iiad  not  express- 
ed a  preference  for  said  corporation  over  another 
concern  engaged  in  the  same  business,  in  which 
defendant  was  interested,  and  whether  he  did 
not  know  that  a  certain  city  had  made  offers 
for  the  apparatus  of  said  corporation,  wliich 
were  not  filled, — particularly  as  defendant's  an- 
swers were  set  prejudicial. 

2.  In  an  action  on  notes  given  for  a  sat>- 
scrlption  to  the  stock  of  a  corporation  wliose  prin- 
cipal assets  were  patents,  one  of  the  defenses 
was  tliat  the  notes  were  without  consideration, 
because  the  patents  were  worthless.  During 
the  trial  the  coi.rt  announced  that  he  would 
charge  that  such  defense  was  not  available, 
inasmuch  as  the  transaction  was  for  the  pur- 
chase of  atoclc,  and  not  of  the  patents  themselves, 
and  no  further  evidence  as  to  the  invaUdity  of 
the  patents  was  offered.  After  the  evidence  was 
in,  plaintiff  cons^^nted  that  the  caae  should  be 
treated  as  if  it  involved  the  purchase  of  the  pat- 
ents, instead  of  stock  in  the  corporation,  and  the 
court  thereupon  stated  that  further  evidence 
migbrt  l>e  ofifered  on  that  subject.  Defendant 
declined  to  go  on  with  the  case,  as  the  wit- 
nesses hod  departed,  and  as  defendant  would  be 
prejudiced  by  the  changed  conduct  of  the  trial, 
Held,  that  there  was  no  abuse  of  discretion, 
and  that  there  was  no  error  of  law  in  the  ac- 
tion of  the  court. 

3.  As  the  action  was  on  a  note  for  stock, 
defendant  had  no  right  to  rely  upon  the  defense 
that  the  patents  owned  by  the  corporation  were 
invalid,  and  he  therefore  could  not  object  that 
such  defense  was  not  opened  to  him  in  so  fa- 
vorable a  way  as  he  desired. 

Appeal  from  superior  court,  Suffolk  coun- 
ty;  Caleb  Blodgett,  Judge. 

•Action  by  Albert  Watts  against  James 
Stevenson  on  promissory  notes.  There  was 
a  Judgment  tor  plaintiff,  and  defendant 
brings  exceptions.    Exceptions  overruled. 

Defendant's  exceptions  were  as  follows: 
«XlUs  was  an  action  upon  three  prtmiissory 
notes,  of  five  thousand  dollars  each,  made  by 
the  defendant,  payable  to  the  plaintiff.  At 
the  trial  of  the  case  by  a  Jury  before  Blodg- 
ett, J.,  the  defendant  set  up  as  a  defense  to 
■aid  promissory  notes— First,  that  said  notes 
were  given  without  consideration;  and,  sec- 
ond, that  the  defendant  was  Induced  to  give 
said  notes  by  the  false  and  fraudulent  repre- 
sentations of  the  plaintiff.  The  said  notes 
were  given  as  consideration  for  the  purchase 
of  the  stock  In  a  corporation  called  the  Met- 
ropolitan Duplex  Fire  &  Police  Signal  Com- 
pany, the  principal  assets  of  which  the  plain- 
tiff alleged,  and  presented  evidence  to  show, 
were  certain  patents  for  police-signal  ap- 
paratus. The  defendant  having  given,  on  the 
direct  examination,  testimony  tending  to 
show  that  the  stock  and  patents  were  worth- 
less, because  the  patents  were  Infringements 
upon  the  patents  of  a  certain  other  system. 
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known  as  the  Municipal  Signal  System,  tbe 
bulk  of  the  stock  in  wlilcb  was  purchased 
by  tbe  defendant  subsequent  to  the  making 
of  ttie  notes,  and  were  therefore  of  no  value, 
on  cross-examination  the  defendant  was  ask- 
ed by  the  plalntifC's  counsel  the  following 
questions:  'Q.  Did  you  ever  compare  it  [i. 
e.  the  Metropolitan  Duplex  Fire  &  Police 
Signal  Company]  with  the  Municipal,  and 
tell  him  [Mr.  Chapman]  which  you  thought 
was  the  more  valuable?  A.  No,  sir;  I  don't 
remember  of  me  ever  saying  so  to  Mr.  Chap- 
man. Q.  Did  you  ever  tell  Mr.  Chapman  that 
you  asked  one  hundred  and  fifty  thousand 
dollars  for  the  Duplex,  and  one  hundred 
thousand  dollars  for  the  Municipal,  Com- 
pany? A.  No,  sir.  Q.  Do  you  know  of  the 
city  of  Boston  having  made  offers  for  ap- 
paratus of  the  Duplex  Company  since  you 
have  owned  it,  and  which  you  have  not 
filled?  A.  I  do  not.'  To  aU  said  questions 
and  answers  thereto  the  defendant's  counsel 
objected,  and  they  were  admitted  against  the 
defendant's  objection  duly  made,  and  excep- 
tion saved.  At  divers  times  during  the  prog- 
ress of  the  trial  the  presiding  Judge  stated  to 
the  counsel  and  Jury  that,  as  far  as  the  first 
ground  of  defense  was  concerned  (viz.  tliat 
the  notes  sued  on  were  given  without  con- 
sideration), he  should  rule  and  instruct  the 
Jury  that,  as  a  matter  of  law,  there  was  am- 
ide consideration  for  the  notes;  it  being  not 
the  case  of  a  purchase  of  certain  invalid 
rights  themselves,  but  being  in  fact  a  pur- 
chase of  stock  in  a  company  whose  principal 
assets,  and,  It  may  be,  sole  assets,  were  cer- 
tain invalid  patent  rights.  During  the  cross- 
examination  by  the  defendant  of  one  Church- 
ill, a  patent  expert,  who  had  given  testi- 
mony on  his  direct  examination  by  the  plaln- 
tifF  as  to  the  validity  and  usefulness  of  said 
patent  rights,  upon  cross-examination  the 
court  ordered  the  defendant's  counsel  to  re- 
strict the  trial  to  the  branch  of  the  case  con- 
cerning the  charges  of  fraudulent  represen- 
tation, for  the  reasons  above  stated.  There- 
upon the  defendant  excited,  and  thereafter 
no  further  attempt  was  made  to  introduce 
evidence  of  the  invalidity  of  the  pat«its,  or 
their  lack  of  value.  After  the  plaintiff  and 
defendant  had  rested  their  cases,  and  at  the 
beginning  of  the  argument  for  the  defense, 
upon  certain  remarks  being  made  by  the 
Judge,  the  plaintiff  consented  that  the  case 
should  be  treated  as  if  the  case  had  been  the 
purchase  of  the  patents.  Instead  of  stock  In 
the  corporation.  Upon  the  connsel  for  the 
defendant  protesting  that,  owing  to  the  rul- 
ing of  the  Judge  during  the  course  of  the 
trial,  much  of  the  evidence  relating  to  the 
validity  and  usefulness  of  the  patents  had 
been  excladed,  the  Judge  consented  that  the 
case  might  be  reopened  for  any  further  evi- 
dence on  that  subject  The  defendant's  coun- 
sel stated  that  owing  to  the  absence  of  many 
of  tbe  witnesses  who  had  been  dismissed  up- 
on the  closing  of  tbe  testimony,  and  tbe  un- 
due prejudice  to  his  case  by  such  a  changed 


form  and  oouise  in  the  conduct  of  the  case, 
the  defendant  would  and  did  decline  to  ac- 
cept the  offer  to  then  reopen  this  case,  and 
elected  to  go  on  with  his  argument;  request- 
ing the  court  to  save  to  him  his  rights,  what- 
ever they  might  be,  in  the  premises,  to  which 
the  court  assented.  The  Jury  returned  a  ver- 
dict for  the  plaintiff,  and  the  defendant  now 
prays  that  his  exceptions  may  be  allowed." 

Frank  T.  Benner,  for  plaintiff.  Robert  W. 
Nason,  for  defendant. 

KNOWLTON,  J.  1.  The  defendant  has  no 
valid  exception  to  the  admission  of  the  ques- 
tions and  answers  put  to  him  in  cross-ex- 
amination. The  Judge,  in  the  exercise  of  his 
discretion,  might  well  permit  the  qnesticms 
to  tte  put,  with  a  view  to  elicit  evidence 
tending  to  contradict  the  defendant's  testi- 
mony on  the  direct  examination  that  the 
stock  and  patents  of  the  Duplex  Company 
were  worthless  because  the  company's  pat- 
ents were  infringements  of  the  patents  of  the 
Municipal  Company,  most  of  whose  stock 
had  been  purchased  by  him.  But,  If  the 
questions  had  been  Incompetent,  it  would 
still  have  been  our  duty  to  overrule  this  ex- 
ception, on  the  ground  that  the  answers  in- 
troduced no  evidence  that  did  the  defendant 
any  harm.  The  answers  denied  the  exist- 
ence of  any  of  the  supposed  facts  sought  to 
be  proved  by  the  plaintiff,  and  contained 
nothing  that  could  be  used  against  the  de- 
fendant 

2.  It  was  within  the  discretion  of  the 
Judge,  with  the  consent  of  the  plalntUTs 
counsel,  to  give  an  Instruction  to  the  Jury 
more  favorable  to  the  defendant  than  that 
which  he  had  previously  expressed  an  inten- 
tion to  give.  Eldrldge  v.  Hawley,  115  Mass. 
410-412;  Providence  &  W.  B.  Co.  v.  City  of 
Worcester,  155  Mass.  35-41,  29  N.  B.  56.  He 
£:ave  the  defendant  an  opportunity  to  reopen 
the  case,  and  to  introduce  further  evidence 
npon  the  question  presented  by  the  change 
In  the  ruling.  Although  some  of  the  defend- 
ant's witnesses  had  tlien  left  the  court  room. 
It  is  to  be  assumed  that  the  Judge  would 
have  given  him  any  reasonable  time  neces- 
sary to  enable  him  to  procure  all  known  evi- 
dence bearing  upon  the  question.  The  de- 
fendant declined  to  accept  the  offer  to  then 
reopen  the  case,  and  elected  to  go  on  with 
his  argument  He  fails  to  show  that  there 
was  any  error  of  law  in  the  action  of  the 
Judge,  and  It  does  not  appear,  nor  can  the 
defendant  be  heard  to  say,  that  the  Judicial 
discretion  was  exercised  unwisely.  There  is 
another  distinct  ground  upon  which  this  ex- 
ception might  be  overruled.  The  subject  to 
which  the  alleged  error  relates  Is  the  open- 
ing to  the  defendant  of  a  defense  which,  but 
for  the  plaintiff's  consent  the  Judge  would 
have  ruled  out  as  Inapplicable  to  the  case. 
If  the  defendant  was  not  entitled  to  rely  up- 
on this  def  mse,  he  has  no  legal  ground  of  ob- 
jection that  it  was  not  opened  to  him  in  so 
favorable  a  way  as  he  desired.    We  are  of 
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opinion  tbat  it  was  not  propeily  open,  on  the 
evidence.  Upon  tbat  part  of  his  case  which 
set  up  the  failure  of  the  consideration  of  the 
notes,  as  distinguished  from  his  allegations 
of  fraud,  it  was  immaterial  that  the  patents 
owned  by  the  corporation  were  worthless. 
He  got  the  stock  which  he  bargained  for,  and 
in  the  absence  of  a  warranty,  or  of  fraud, 
the  value  of  it  was  of  no  consequence.  Hunt- 
ing V.  Downer,  151  Mass.  275-277,  23  N.  E. 
83%  and  cases  cited.    Bzceptions  overruled. 


(UB  Maaa.  Qi) 

NEW  YORK,  N.  H.  &  H.  R.  CO.  v.  MILLER. 

(Supreme  Judicial  Court  of  Massachusetts. 

Barnstable.     April  1,  1896.) 

Location  of  Roab  — Division  of  Land  — Riobt 
OF  CRoaeiNO. 
Where  a  railroad  was  located  so  as  to 
divide  plaintiff's  land,  and,  in  awarding  damages, 
the  county  commissioners  took  Into  consideration 
the  fact  that  no  right  of  crossing  had  l>een  re- 
served for  plaiDtiff,  plaintiff  cannot  afterwards 
assert  a  le^  right  to  a  crossing. 

Appeal  from  superior  court,  Barnstable 
county;  Bialey,  Judge. 

Action  by  the  New  York,  New  Haven  & 
Hartford  Railroad  Company  against  Miller 
for  damages  for  removing  fences  erected  to 
prevent  defendant  from  crossing  plaintiff's 
road,  l^ere  was  a  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

At  the  trial  it  appeared  that  in  1872  the 
Old  Colony  Railroad  Company,  plalntifrs 
predecessor  in  title,  built  a  railroad  from 
Buzzard's  Bay  to  Wood's  HoU,  the  location  hi- 
eluding  a  strip  of  land  belonging  to  defend- 
ant in  West  Falmouth.  At  the  time  the  rail- 
road was  located  across  defendant's  land, 
there  was  reserved  no  right  of  way  across 
the  strip  which  divided  the  defendant's  land 
in  two;  and,  at  the  time  of  the  original  tak- 
ing, the  county  commissioners  assessed  his 
damages  and  took  into  consideration  the  fact 
that  no  right  of  way  had  been  reserved  for 
him.  This  action  was  brought  to  recover 
damages  of  defendant  for  removing  fences 
erected  to  prevent  defendant  from  crossing 
the  strip.  The  court  found  for  plaintiff,  and 
the  case  was  reported  to  the  full  bench. 

R.  O.  Harris,  for  appellant  H.  P.  Harrl- 
inan  and  G.  P.  Wardner,  for  appellee. 

KNOWLTON,  J.  In  New  Yoric  &  N.  B. 
R.  Co.  V.  Board  of  Railroad  Com'rs,  162  Mass. 
81,  38  N.  E.  27,  It  was  held  that  St  1892.  c. 
171,  was  constitutional,  and  was  Intended  to 
apply  to  the  cases  then  before  the  court,  on 
the  ground  that  when  a  railroad  company 
takes  the  title  to  land  for  its  railroad  under 
a  warranty  deed,  instead  of  by  a  taking  and 
an  assessment  of  damages,  the  same  role 
applies  in  regard  to  ways  of  necessity  as  when 
land  la  purchased  for  other  .uses.  In  regard 
to  the-  question  raised  in  the  present  case, 
this  language  was  used  in  the  opinion:  "Our 
decisions  bold  that,  when  land  over  which 


there  is  no  public  way  is  token  for  a  railroad, 
there  is  no  right  of  crossing  it  except  as  pre- 
scribed by  the  county  commissioners,  but  the 
statute  assumes  that  the  county  commission- 
ers, when  requested,  will  establish  crossings 
where  they  are  reasonably  necessary."  Pub. 
St.  c.  112,  i  113.  In  this  parUcular  the  duty 
put  upon  the  county  commissioners  secures 
to  the  landowner  an  advantage  as  great  as 
the  law  gives  when  one  has  sold  land  which 
furnishes  his  only  means  of  access  to  his  re- 
maining land;  but,  if  the  county  commis- 
sioners assess  damages  without  ordering  the 
construction  of  a  crossing,  the  petitioner's 
damages  are  for  an  absolute  control  by  the 
railroad  company  of  the  land  taken,  which 
leaves  him  no  right  to  cross.  Presbrey  v. 
Railroad  Co.,  108  Mass.  1;  Raihx>ad  Co.  v. 
Miller,  125  Mass.  1;  Googlns  v.  Railroad  Co., 
155  Mass.  505,  30  N.  B.  71.  If  the  land- 
owner elects  to  have  his  damages  assessed  in 
that  way,  falling  to  have  a  legal  right  to 
cross  secured  to  him,  it  wotild  be  most  un- 
just to  permit  him  afterwards  to  have  a  way 
over  the  railroad  against  the  objection  of  the 
railroad  company. 

St  1892,  c.  171,  does  not  apply  to  this  case. 
By  its  terms,  it  includes  only  cases  In  which 
no  compensation  is  paid  by  the  railroad  colm- 
pany  for  cutting  off  access  to  a  part  of  the 
petitioner's  lands.  It  seems  to  liave  been 
enacted  with  particular  reference  to  cases 
where  lands  are  bought  for  a  railroad.  The 
defendant's  damages  were  allowed  and  paid 
upon  the  theory  that  he  was  permanently  de- 
prived of  his  right  of  access  to  the  lands  on 
the  opposite  side  of  the  railroad.  At  the  trial 
in  the  superior  court,  he  insisted  upon  being 
treated  as  without  a  legal  right  to  pass  to 
this  land;  and  he  maintained  his  contention 
upon  exceptions  taken  by  the  railroad  com- 
pany to  this  court  Railroad  Co.  v.  Miller, 
125  Mass.  1.  It  would  seem  that,  in  assessing 
his  damages,  the  Jury  included  nearly,  if  not 
quite,  the  whole  value  of  the  land  cut  off. 
The  application  at  this  time  of  the  rule  which 
has  been  laid  down  hi  other  cases,  and  which 
he  invoked  when  his  damages  were  assessed, 
does  him  no  injustice.    Judgment  affirmed. 


(16S  Usas.  538) 
COMMONWEALTH  v.  PARKER. 
(Sapreme  Judicial  Coart  of  MaasacfauBetts. 
Hampden.    April  2,  1896.) 

E1IBBZZI.BMBNT  —  InDICTMBNT  —  CONTINUlllO  UF- 
FBNSB — WhBKB  FaNMBABI,B. 

L  An  indictment  charging  the  embestiemrat 
of  50  pieces  of  paper,  each  of  a  certain  stated 
value,  sufficiently  describes  the  property  taken. 

2.  An  indictment  may  charge  the  embezzle- 
ment of  50  pieces  of  paper,  each  of  a  certain 
stated  value,  and  50  railroad  tickets,  of  like 
value,  in  the  same  count. 

3.  A  railroad  ticket  in  sncti  form  as  to  show 
that  an  innocent  holder  of  it  is  entitled  to  rid* 
over  a  railroad  is  property  which  may  be  em- 
bezzled. 

4.  Pub.  St  c  208,  M  37,  39,  41,  43.  relat- 
ing to  embezzlement  provide  that  one  who  em- 
bezBles  "shall  be  deemed  guilty  of  simple'  lar- 
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f^ny,"  or  "deemed  fp^tr  of  larceny";  and  as 
a  person  who  commits  larceny  in  another  state, 
and  brings  the  property  into  the  state,  can  be 
punished  for  larceny  in  the  state,  one  who  takes 
up  a  railroad  ticket  in  New  York  as  an  employ^ 
of  the  railroad,  and  converts  it  to  his  own  use 
in  the  state  instead  of  canceling  it,  and  re- 
turning it  to  the  office  of  the  railroad  company, 
may  be  convicted  in  the  state  of  embezzlement. 
Knowlton,  J.,  dissenting. 

5.  Under  Pub.  St.  c.  213,  i  20,  providing 
that  '^he  offense  of  embezzlement  may  be  prose- 
cuted and  punished  in  any  county  in  which  the 
person  charged  had  possession  of  the  property 
alleged  to  have  been  embezzled,"  one  embezzling 
property  out  of  the  state  may  be  punished  in 
any  county  of  the  state  in  which  he  has  posses- 
don  of  the  property.    Knowlton,  J.,  dissenting. 

Exceptions  from  superior  court,  Hampden 
county;   Elisba  B.  Maynard,  Judge. 

George  W.  Parker  was  Indicted  for  embez- 
zling "fifty  pieces  of  paper,  each  of  the  value 
of  two  dollars,  fifty  railroad  tickets,  each  of 
the  TElne  of  two  dollars."  Among  other  re- 
quests for  Instructions,  defendant  asked  the 
court  to  charge  (4)  that  "the  tickets  and  pie- 
ces of  paper  alleged  to  have  been  embezzled 
were  not  'property,'  within  the  meaning  of 
the  statute,  and  defendant  is  entitled  to  an  ac- 
quittal." Defendant  was  convicted,  and 
brings  exertions.    Overruled. 

C.  lu  Gardner,  Dlst.  Atty.,  for  the  Com- 
monwealth. J.  B.  Carroll  and  W.  H.  McOlln- 
tock,  for  defendant 

liATHROP,  J.  The  motion  to  quash  was 
rightly  overruled.  If  the  Indictment  had  con- 
tained the  word  "and"  between  the  different 
allegations  naming  the  property  embezzled,  it 
would  have  been  perfect  In  form.  We  think 
the  omission  of  this  word  Is  not  fatal  to  tt 
It  was  evidently  the  Intention  of  the  pleader 
to  charge  the  embezzlement  of  50  pieces  of  ps/- 
per,  and  also  ot  50  railroad  tickets,  so  that  his 
proof  might  be  appUed  to  either  description 
that  was  deemed  proper.  It  has  repeatedly 
been  held  that  an  indictment  charging  larceny 
of  a  certain  number  of  pieces  of  paper,  each 
of  a  certain  stated  value,  is  good.  Reg.  v. 
Perry,  1  Car.  &  K.  725;  Rex  v.  Mead,  4  Car. 
&  P.  535;  Rex  v.  Bingley,  5  Car.  &  P.  602; 
Rex  V.  Vyse,  1  Moody,  Crown  Caa.  218;  Reg. 
v.  Watts,  4  Cox,  Cr.  Cas.  336.  "No  great- 
er particularity  In  the  description  of  the  prop- 
erty Is  required  in  an  Indictment  for  embez- 
zlement than  in  one  for  larceny.  Com.  v. 
Concannon,  5  Allen,  502;  Com.  v.  Butterick, 
100  Mass.  1."  Per  Colburn,  J.,  In  Com.  v. 
Pratt,  137  Mass.  98,  106.  The  term  "rail- 
road tickets"  is  a  snfflcient  description  of 
property,  withont  a  more  particular  statement 
of  what  the  tickets  are  There  Is  no  such 
difference  between  pieces  of  paper  and  rail- 
'  road  tickets  in  reference  to  the  statutes  puur 
ishlng  embezzlement  as  to  make  It  Improper 
to  charge  an  embezzlement  of  both  kinds  of 
property  In  the  same  count 

An  ordinary  railroad  ticket  In  such  form  as 
to  show  that  an  innocent  hoId«-  of  It  is  enti- 
tled to  ride  over  a  railroad,  ought  to  be  con- 
sidered either  a  certificate  of  the  payment  of 


fttre,  and  of  the  acquisition  of  a  right  to  ride, 
or  a  valuable  contract  in  force,  being  the  in- 
formal printed  statement  given  by  the  raQ- 
road  corporation  as  its  agreement  to  carry 
the  bearer  over  its  railroad.  The  fourth  r» 
quest  for  an  instruction  was  therefore  right- 
ly refused. 

The  defendant  made  several  requests  for  In- 
structions based  upon  the  theory  that  there 
was  some  evidence  which  would  have  war- 
ranted the  Jury  in  finding  that  the  defaidant 
appropriated  the  ticket  outside  of  this  com- 
monwealth. There  was  evidence  that  the  tick- 
et on  which  the  government  relied  was  sold 
on  August  9,  1894,  to  one  Holmes,  a  detect- 
ive, in  New  York,  and  entitled  the  purchaser  to 
a  ride  from  New  York  to  Springfield.  Holmes 
testified  that  this  ticket  was  taken  by  the 
defendant  soon  after  leaving  New  York.  It 
was  the  duty  of  the  defendant  on  his  arrival 
in  'Springfield,  to  return  this  ticket  to  the  office 
of  the  railroad  company  on  the  day  he  re- 
ceived It  The  defendant  was  an-ested  on 
August  17th,  and  up  to  this  time  the  ticket 
had  not  been  returned.  There  was  also  evi- 
dence that  the  defendant  was  in  the  habit 
from  some  time  prior  to  August  9th  down  to 
the  time  of  his  arrest,  of  trading  tickets  for 
produce  at  a  shop  in  Springfield,  kept  by  one 
Mesick,  and  that  this  tlck^  was  procrured 
from  Mesick  on  the  morning  of  the  defend- 
ant's arrest.  We  find  no  statement  in  tKe 
bill  of  exceptions  whether  the  ticket  had  been 
punched  by  the  defendant  or  not;  but  the 
trial  proceeded  upon  the  ground  that  the  tick- 
et in  question  had  not  been  punched,  and  we 
assume  this  to  be  the  fact  On  this  state  of 
facts,  we  are  of  opinion  that  the  defendant 
was  not  entitled  to  the  Instructions  request- 
ed. Our  statutory  provisions  relating  to  em- 
bezzlement provide  that  one  who  embezzles 
"shall  be  deemed  guilty  of  simple  larceny," 
or  "deemed  guilty  of  larceny."  Pub.  St  c, 
203,  §§  37,  39,  41,  43.  The  crime,  therefore, 
which  a  person  commits  who  violates  the  pro- 
visions of  these  sections,  is  that  of  larceny. 
Com.  V.  Pratt  132  Mass.  246.  In  Com.  t. 
Holder,  9  Gray,  7,  it  was  stated  by  Chief  Jus- 
tice Shaw  to  be  the  settled  law  of  this  com- 
monwealth that  a  person  who  committed  huv 
ceny  In  another  state,  and  brought  the  stolen 
property  here,  could  be  punished  for  larceny 
here.  See,  also.  Com.  v.  Cullhis,  1  Mass.  116; 
Com.  v.  Andrews,  2  Mass.  14;  Com.  v.  Rand, 
7  Mete.  (Mass.)  475,  477;  Com.  v.  Uprich- 
ard,  3  Gray,  434.  In  the  case  last  cited, 
while  the  doctrthe  above  stated  was  admitted. 
It  was  held  not  to  apply  to  the  case  of  goods 
stolen  in  one  of  the  British  provinces,  and 
brought  here.  The  offense  of  embezzlement 
has  been  often  stated  to  be  larceny  committed 
by  a  certain  class  of  persons,  without  a  tres- 
pass, or,  in  other  words,  a  statutory  larceny. 
See  Com.  v.  Macloon,  101  Mass.  1,  6;  Com.  v. 
White,  123  Mass.  430,  433.  It  may  be  sug- 
gested that  the  doctrine  above  stated  in  re- 
gard to  larceny  at  common  law  rests  upon  a 
legal  fiction,  namely,  that  by  taking  the  stolen 
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property  Into  another  state,  the  thief  coin> 
mlta  a  new  taking,  and  that  in  embeedement 
there  is  no  wrongful  taking.  But  we  do  not 
see  why  it  may  not  equally  well  be  said  that, 
so  long  as  a  person  who  embezzles  property 
contlnueB  In  possession  of  It,  he  newly  con- 
rerta  it  In  England  it  is  well  settled  that 
a  person  may  commit  an  act  in  one  county 
which  renders  him  liable  to  be  there  indicted 
for  embezzlement,  and  yet  he  may  commit  an- 
other act  in  relation  to  the  same  property  in 
another  county,  for  which  he  may  be  there 
Indicted  for  embezzlement  Rex  v.  Taylor,  8 
Bos.  &  P.  596;  Bex  y.  Hobson,  Ruas.  &  B. 
66;  Reg.  t.  Murdock,  2  Denlson,  Crown  Gas. 
208;  Reg.  t.  Rogers,  3  Q.  B.  DIt.  28.  Since 
1878  we  haTe  had  a  statute  which  seems 
broad  enough  to  cover  the  case  of  a  perstHi  hav- 
ing embezzled  property  in  iiis  possession, 
without  regard  to  the  place  where  he  first  em- 
bezzled it  As  first  passed,  it  read  as  fol- 
lows: "A  person  charged  with  embezzlemoit 
may  be  complained  of  or  indicted,  tried  and 
sentenced,  in  any  county  in  which  he  had  pos- 
session of  the  property  alleged  to  have  been 
embezzled."  St  1878,  c.  105.  This  was  re- 
enacted  in  Pub.  St  c.  213,  S  20,  so  as  to  read 
as  follows:  "The  offense  of  embezzlemeit 
may  be  prosecuted  and  punished  in  any  coun- 
ty in  which  the  person  charged  had  irasses- 
sion  of  the  property  alleged  to  have  been  em- 
bezzled." While  the  language  of  the  two  acts 
difTers,  the  meaning  is  the  same.  The  stat- 
ute clearly  recognizes  the  principle  that  em- 
bezzlement is  a  continuing  act  so  long  as  the 
embezzler  has  poesession  of  the  property.  If 
it  had  been  intended  to  limit  the  effect  of  the 
act  to  the  case  of  the  first  act  of  embezzle- 
ment taking  place  in  this  state,  diSlerent  Ian* 
guage  would  have  been  used.  We  are  of  opin- 
ion, therefore,  that  he  could  be  indicted  here. 

The  defendant  was  not  prejudiced  by  the 
testimony  of  States.  The  various  acts  and 
resolves  introduced  in  evidence  show  that  tue 
New  7ork,  New  Haven  &  Hartford  Railroad 
Company,  although  acting  under  legislative 
authority  from  Massachusetts,  Connecticut, 
and  New  York,  is,  in  the  transaction  of  busi- 
ness, but  a  single  corporation.  In  the  lan- 
guage of  the  indictment  it  was  "duly  and  le- 
gally established"  in  Massachusetts,  as  well 
as  in  Connecticut  and  New  York,  but  its  mon- 
ey and  other  property  belong  to  a  single  owner. 

There  was  no  error  in  the  admission  of  the 
tickets  taken  from  Gnnn  by  the  city  mar- 
shal, nor  in  the  introduction  of  the  rule  of 
the  railroad  company  in  regard  to  punching 
tickets  with  an  extra  baggage  punch,  nor  ot 
the  testimony  of  the  witnesses.  Holmes,  Dot- 
zer,  Butterfield,  and  Gnnn.  UntU  after  the 
evidence  was  all  it  it  was  not  known  wheth- 
er the  comn^onwealth  would  be  called  upon  to 
elect  upcm  which  ticket  or  tickets  it  would  re- 
ly. Most  if  not  all,  of  this  evidence,  was 
competent  for  consideration  upon  the  issue  as 
It  was  finally  submitted  to  the  Jury,  after  the 
election  by  the  district  attorney.  Cxceptioos 
overmled. 

MAsaI>B0.4»-48  N.B.-T 


In  the  (pinion  of  the  CHIBF  JUSTICE  and 
Mr.  Justice  ALLKN,  the  exceptions  should  be 
overruled,  but  upon  a  narrower  ground,  which 
may  be  expressed  as  follows:  Where  a  ser- 
ant's  duty  in  respect  to  his  master's  property 
in  his  care  and  custody  is  continuous,  x^iA  ex- 
tends over  different  states,  and  his  first  duty 
of  accounting  to  his  master  for  the  property 
arises  here,  an  embezzlement  by  him  which 
Is  begun  in  another  state,  but  Is  not  mani- 
fested there  by  any  known  overt  act,  and 
which  is  continued  in  this  state,  and  is  made 
complete  and  manifest  here  by  an  intentional 
failure  or  refusal  to  turn  over  the  property  as 
he  is  botmd  to  do,  may  be  indicted  and  pun- 
ished as  an  embezzlement  committed  here. 

Mr.  Justice  KNOWLTON  dissents  from  that 
part  of  the  opinion  which  holds  that  our  de- 
cisions in  regard  to  larceny  should  be  so  ex- 
tended as  to  make  an  act  of  embezzlement 
committed  in  another  state  punishable  In  this 
commonwealth,  and  from  that  which  makes 
Pub.  St  c.  213,  t  20,  applicable  to  such  an 
act  of  embezzlement 


(US  Mass.  672) 
GALBBAITH  v.  WEST  END  ST.  RY.  CO. 
(Supreme  Judicial  Court  of  Massacbasetta. 
Suffolk.    AprU.  7,  1896.) 

Stbbst  Bail  WATS— NaouoBXOB  —  GBoas  Nboli- 
OBNCB— Law  of  tbb  Koad. 

1.  In  an  action  against  an  electric  street 
railwny  for  negligence  resulting  in  the  death  of 
plaintiff's  intestate,  where  it  appeared  that  de- 
ceased was  killed  while  attempting  to  cross  de- 
fendant's tracliLS,  an  instruction  that  when  Uie 
motorman  saw  deceased  was  proceeding  as 
though  to  cross  the  track,  it  would  be  bis  duty, 
so  far  as  he  was  able,  to  reduce  the  speed  of  his 
car,    and   stop   the  same   before  reaching  the 

{>oint  wliere  deceased  was  crossing,  was  proper- 
y  refused.' 

2.  Where  plaintiff's  intestate  had  been  kill- 
ed while  attempti.4;  to  cross  the  tracks  of  de- 
fendant's electric  street  railway,  an  instruction 
that  deceased  had  a  right  to  cross  the  track,  and 
to  asstime  that  the  motorman  would  control  his 
car,  if  he  was  at  a  sufficient  distance  to  do  so, 
was  properly  refused. 

3.  It  appeared  that  deceased,  on  driving 
into  the  street  where  defendant's  cars  were  run- 
ning, instead  of  continuing  on  the  side  of  the 
street  nearest  him,  had  attempted  to  cross  over, 
so  as  to  be  on  the  right-hand  side  of  the  street, 
and,  in  so  doing,  had  been  struck  by  a  car,  and 
killed.  Eeld,  that  there  was  no  error  in  a  re- 
fusal to  charge  that  it  was  the  duty  of  deceased, 
under  the  law  of  the  road,  to  take  the  right- 
hand  side  of  the  street- 

4.  Gross  negligence  means  more  than  want 
of  ordinary  care;  and  a  refusal  to  charge,  in 
an.  action  for  negligence  resaltin^  in  death,  that 
gross  negligence  and  want  of  ordinary  care  mean 
the  same  thing,  was  proper. 

5.  In  an  action  against  an  electric  street 
railway  for  negligence  resulting  in  the  death 
of  plaintiff's  mtestate,  an  instruction  to  the 
jury  that  they  should  inquire  whether  the  car 
was  running  at  an  excessive  rate  of  speed,  in  view 
of  the  situation,  locality,  and  drcnmstances,  is 
not  vitiated  by  further  statements  of  the  court 
comparing  the  rates  of  speed  allowed  steam 
railroads  to  those  allowed  on  street  railroads. 

6.  Where  plaintiff's  intestate  bad  been  kill- 
ed by  bring  struck  by  a  car  while  attempting  to 
crosB  the  tracks  of  an  electric  street  railway, 
in  order  to  proceed  along  the  right-hand  side 
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of  the  street,  It  was  proper  to  ckai^  that  he 
had  the  right  to  drive  on  either  side  of  the 
street,  and  It  was  for  the  jury  to  say  what, 
under  the  circumstances,  should  have  been  done 
by  a  person  exercising  reasonable  care  in  regard 
to  crossing  or  not  crossing  the  street  at  that 
time. 

Exceptions  from  superior  court,  Suffolk 
county;  Caleb  Blodgett,  Judge. 

Tbis  wa«  an  action  to  recover  damages  for 
the  death  of  plaintiffs  Intestate,  brought  by 
Mary  Oalbralth,  admlniatratilx  of  the  estate 
of  James  Galbraith,  deceased,  against  the 
West  End  Street-Rallway  Company.  There 
was  a  vo^ct  of  Judgment  for  the  defmd- 
ant,  and  plaintiff  excepts.    Qyerruled. 

In  this  action  It  appeared  that  James  Gal- 
braith, the  deceased,  was  passing  along  First 
street.  In  Cambridge,  And  turned  into  Main 
street  for  the  purpose  of  proceeding  on  his 
way  to  Boston;  that,  when  he  turned  Into 
Main  street,  he  proceeded  to  cross  the  tracks 
of  the  West  End  Street  Railway,  In  order 
to  reach  the  right-hand  side  of  said  street. 
In  the  direction  that  he  was  going.  He  had 
proceeded  across  the  track  of  the  street  rail- 
way which  was  nearest  First  street,  and 
was  entirely  over,  with  the  exception  of  a 
wheel  of  bis  cart,  when  it  was  struck  by  an 
electric  car,  overturning  the  cart.  He  receiv- 
ed Injuries  from  which  he  died.  On  the 
trial,  idalntlff  requested  the  court  to  in- 
struct the  Jury:  First  That  Galbraith  would 
not  be  guilty  of  negligence  in  assuming  that 
the  motorman  would  exercise  due  care.  Sec- 
ond. That,  wh«i  the  motorman  saw  that  Gal- 
braith was  proceeding  as  though  to  cross 
the  t;rack.  It  would  be  his  duty,  so  far  as  he 
was  able,  to  reduce  the  speed  of  his  car, 
and  stop  the  same  before  reaching  the  point 
where  Galbraith  viras  crossing.  Third.  That 
Galbraith  had  a  right  to  cross  the  track,  and 
assume  that  the  motorman  would  control  his 
car.  If  he  was  at  a  sufBclent  distance  to  do 
so.  Fourth.  That  If  Galbraith  was  g(dng 
from  First  street  to  Boston,  over  Main  street, 
it  would  be  proper  and  his  duty,  by  the  law 
of  the  road,  to  avoid  collision,  to  go  at  once 
to  the  right-hand  side  of  Main  street,  as  he 
was  going  to  Boston.  Fifth.  That  any  negli- 
gence which  1b  legally  sufficient  to  charge 
the  defendant  Is  "gross  negligence."  Sixth. 
That  "gross  negligence"  and  "want  of  care" 
are  convertible  terms.  Seventh.  That  the 
term  "gross,"  In  the  allegation  "gross  negli- 
gence," Is  merely  an  expletive.  Eighth.  That 
the  language  of  the  statute  that  "damages 
may  be  assessed  according  to  the  degree  of 
culpability"  implies  that  there  may  be  dif- 
ferent degrees  even  in  gross  negligence.  The 
court  gave  the  first  and  eighth  requests,  and 
declined  to  give  the  other  requests. 

Hiram  P.  Harriman  and  T.  H.  Tyndale,  for 
plaintiff.  M.  F.  Dickinson,  Jr.,  and  Hollls  B. 
Bailey,  for  defendant 

LATHROP,  J.  This  is  an  action  of  tort, 
under  St  1386,  c.  140,  by  the  administratrix 


of  the  estate  of  James  Giftlbralth,  to  recover 
damages  for  the  death  of  her  husband,  caus- 
ed by  Injuries  received  by  him  on  Febmaiy 
6,  1894,  while  attempting  to  CBoes  the  tracks 
of  the  defendant's  railway,  on  Blain  street, 
m  Cambridge.  Just  before  the  accident,  the 
Intestate  was  driving  along  First  street.  In 
his  cart.  He  drove  out  of  First  street  which 
does  not  cross  Main  street;  but,  for  the  ptir- 
pose  of  getting  on  the  right-hand  side  of 
Main  street  he  proceeded  straight  ahead,  to 
cross  Main  street  In  the  superior  court  the 
Jury  returned  a  verdict  for  the  defendant, 
and  the  case  comes  before  us  on  exceptions 
taken  by  the  plaintiff  to  the  refusal  of  the 
presiding  Judge  to  give  certain  requests  for 
instnctlons,  and  there  are  also  exceptions 
to  certain  portions  of  the  charge.  The  Judge 
gave  the  first  and  eighth  requests  for  in- 
structions, and  refused  to  give  the  second, 
third,  fourth,  fifth,  sixth,  and  seventh'. 

The  second  request  was  properly  refused. 
The  plaintiff.  In  his  argument  has  assumed 
that  this  request  placed  the  parties  in  a  con- 
dition where  the  Intestate  was  on  the  track, 
in  the  act  of  crossing;  but  this  is  not  stated 
in  the  request  and,  in  fact,  the  terms  of  the 
request  show  that  it  was  Intended  to  apply 
to  a  time  before  the  Intestate  got  upon  the 
track.  There  was  conflicting  evidence  In  the 
case  as  to  the  speed  with  which  the  elec- 
tric car  was  coming,  and  as  to  what  was  d(we 
by  the  motorman,  and  the  Jury  were  fully 
instructed  upon  this  branch  of  the  case. 

The  third  request  was  properly  refused. 
It  was  Incumbent  upon  the  plaintiff,  under 
St  1886,  c  140,  to  show  that  her  intestate 
was  In  the  exercise  of  "due  diligence."  While 
the  Intestate  had  a  right  to  cross  the  street, 
the  electric  car  had  also  a  right  to  proceed 
MI  its  course;  but  each  was  bound  to  use 
proper  care  to  avoid  a  collision.  Drlsc<A  t. 
Railway  Co.,  169  Mass.  142,  34  N.  B.  171; 
Olazebrook  v.  RaUway  Co.,  160  Unes.  238, 
35  N.  E.  553.  The  defendant  corporation  is 
not  liable  for  the  act  of  the  motorman,  un- 
less he  was  either  unfit  or  there  was  gross 
negligence  or  carelessness  on  his  part  There 
was  no  evidence  that  the  motorman  was  tm- 
fit;  and  it  was  a  question  for  the  Jury 
whether  the  Intestate  exercised  due  dili- 
gence, and  whether  the  motorman  was  gross- 
ly negligent  or  careless. 

The  fourth  request  was  rightly  refused, 
and  the  law  on  this  point  was  correctly  stat- 
ed in  the  instructions  given  to  the  Jury. 

The  fifth',  sixth,  and  seventh  requests  re- 
late to  the  term  "gross  negligence."  The 
plaintiff  contends  that  the  word  "gross"  has 
no  more  effect  than  the  word  "due"  or  "or- 
dinary." But  while  this  view  has  been 
adopted  In  some  Jiu'lsdlctlons,  it  never  has 
been  the  law  here.  The  term  "gross  negli- 
gence" means  something  more  than  a  want  of 
brdlnary  care.  It  is  used  not  only  In  St  188tS, 
c.  140,  but  also  in  Pub.  St  c.  73,  i  6;  Id.  c. 
112.  t  212;  Id.  c:  202,  S  34.  See  Copley  v. 
New  Haven  &  N.  Ca.  136  Mass.  6;'  Debbiiu 
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r.  Railroad  Co.,  154  Mass.  402,  404,  28  N.  B. 
274;  Salllvan  v.  Railroad  Co.,  154  Mass.  524, 
28  N.  B.  911;  Manley  r.  Railroad  Co.,  159 
Mass.  493,  84  N.  B.  951;  MuUen  t.  RaUway 
Co.,  164  Mass.  450,  41  N.  B.  »S4. 

The  remaining  exceptions  relate  to  specific 
portions  of  the  charge.  The  plaintiff  con> 
tends  that  the  jnry  might  have  been  misled 
by  what  was  said  In  regard  to  railroads  and 
steam  cars.  But  we  do  not  understand  that 
the  Judge  intended  to  Instruct  the  jury  that 
electric  cars  might  run  at  the  same  rate  of 
speed  as  cars  on  a  road  operated  by  steam. 
See  Doyle  t.  Railway  Co.,  161  Mass.  533,  87 
N.  E.  741.  The  Jury  were  carefully  instruct- 
ed that  tbey  w«re  to  inquire  whether  this 
car,  at  and  before  the  time  of  the  collision, 
was  moving  at  an  excessive  rate  of  speed,  In 
view  of  the  situation;  and  tbey  were  told  to 
take  Into  consideration  the  character  of  the 
street,  whether  there  were  dwellings  along 
the  line  of  It,  whether  other  streets  crossed 
Main  street  or  came  Into  It,  to  determine, 
upon  all  the  evidence,  what  the  rate  of  speed 
was,  and  whether  it  was  an  excessive  rate  of 
speed,  and  whether  the  motorman  was  or 
was  not  in  fault  In  not  checking  the  speed  of 
Us  car,  by  which  we  presume  the  Judge 
meant  in  not  checking  It  sooner,  for  there  Is 
no  doubt  that  It  was  checked  to  some  extent. 

The  last  exception  relates  to  what  was 
said  as  to  the  right  of  the  intestate  to  cross 
Main  street  We  have  already  stated.  In  con- 
sidering the  third  request  for  instructions, 
that  this  right  was  not  absolute;  and  we  see 
no  objection  to  that  portion  of  the  charge 
which  left  to  the  Jury  the  question  whether 
the  Intestate  was  In  the  exercise  of  reason- 
able care  in  not  turning  to  the  left  as  soon 
as  he  reached  Main  street,  rather  than  to  at- 
tempt to  cross  the  tracks  when  a  car  was 
-coming.  It  was  correctly  said  that  "a  man 
baa  the  right,  under  the  law  of  this  common- 
wealth, to  drive  upon  either  side  of  the  street, 
or  any  imrt  of  the  street,  excepting  only  that 
In  case  of  vehicles  meeting,  when  a  man 
that  is  driving  meets  a  carriage  going  In  the 
same  direction,  or  going  In  the  other  direc- 
tion, then  the  law  provides  what  he  shall 
do;"  and  also  in  what  follows  this. 

We  are  therefore  of  the  opinion  that  the 
plaintiff  has  shown  no  ground  of  objection, 
and  that  the  exceptions  must  be  overruled. 


-iie  Masa  ESS) 

CAIRNS  et  al.  v.  PAOB. 

(Supreme  Judicial  Coort  of  Massachoaetta. 
Suffolk.    April  2,  1896.) 

BoHiL  Fid*  PLsneBC 

One  enqdoyed  on  a  salary  to  sdl  goods 
which  are  pat  into  his  manual  possession  is  a 
person  "intrusted  with  merchandise  and  having 
authority  to  sell  or  consign  the  same,"  within 
Pnb.  St.  c.  71,  I  3,  protecting  one  who  receives 
.goods  from  such  iieraon,  and  adyancee  money 
thereon,  in  good  faith,  lielieving  him  to  l>e  the 
actual  owner. 


Bxceptlons  from  superior  conrt,  Suffolk 
county;  James  R.  Dunbar,  Judge. 

Replevin  by  A.  D.  Calms  and  another 
against  Moaes  S.  Page.  The  court  found  for 
defendant,  and  plaintUEs  bring  exceptions. 
Exceptions  overruled. 

John  A.  Blanchard,  for  plaintiffs.  Wlggin 
&  Femald,  for  defendant. 

FIELD,  C.  J.  This  was  an  action  of  re- 
plevin to  recover  possession  of  a  diamond 
stud  originally  the  property  of  the  plain- 
tiffs, and  pledged  to  the  defendant  by  ono 
Bultekan  as  security  for  the  payment  of 
money  lent  to  him  by  the  defendant.  Bulte- 
Ican  was  employed  as  a  salesman  by  the 
plaintiffs,  on  a  salary,  and  the  plaintiffs  were 
accustomed  to  deliver  goods  to  Bultekan  "to 
go  out  and  sell,  either  for  cash,  or  on  condi- 
tional contracts  of  sale."  Whether  Bultekan, 
before  pledging  the  stud  to  the  defendant, 
had  ever  sold  it  to  one  Hammelburg,  and  de- 
livered it  to  blm  on  a  conditional  contract 
of  sale,  we  do  not  know,  although  the  ex- 
ceptions recite  "that  some  time  In  October, 
1893,  the  said  Bultekan  informed  Cairns  that 
he  had  a  customer  by  the  name  of  S.  J. 
Hammelburg,  who  wished  a  stud,  and  the 
diamond  stud  in  suit  was  delivered  to 
Bultekan  to  take  to  Hammelburg  for  his  In- 
spection, with  a  view  of  selling  the  same  to 
him."  Bultekan  may  have  had  the  expecta- 
tion of  selling  It  to  Hammelburg,  although 
he  may  not  have  succeeded  in  effecting  a 
sale.  Bultekan  informed  the  plaintiffs,  some 
time  after  the  delivery  of  the  stud  to  him, 
that  Hammelburg  had  it,  and  he  exhibited  a 
forged  conditional  contract  of  sale  of  the 
stud,  purporting  to  have  been  signed  by 
Hammelburg;  and  he  testified  that  he  "ob- 
tained the  stud  from  said  Hammelburg  with- 
out the  knowledge  or  consent  of  the  plain- 
tiffs," and  pledged  it  to  the  defendant  These 
representations,  however,  could  not  have 
induced  the  plaintiffs  to  delivw  the  stud  to 
Bultekan,  because  they  were  made  after  the 
delivery  of  it  to  him.  The  case  was  tried 
by  the  court  without  a  Jury,  and  there  is  no 
finding  by  the  court  that  the  plaintiffs  de- 
livered the  stud  to  Bultekan  for  the  sole 
purpose  of  enabling  him  to  sell  it  to  Ham- 
melburg, or  that  Bultekan  obtained  posses- 
sion of  it  by  means  of  false  and  fraudulent 
representation,  and  there  was  no  request 
for  any  rulings  or  findings  on  this  part  of 
the  case. 

The  exceptions  recite  as  follows:  "The  de- 
fendant requested  the  court  to  rule:  If  Solo- 
mon Bultekan  was  intrusted  by  the  plain- 
tlfCS  with  the  diamond  stud  pledged  and  de- 
livered to  the  defendant  by  said  Bultekan, 
with  authority  to  sell  it,  and  the  defendant 
advanced  money  to  the  said  Bultekan,  at 
the  time  of  such  pledge  and  delivery,  upon 
the  faith  of  such  pledge  and  delivery,  and 
had,  at  the  time  of  such  advance,  probable 
cause  to  believe  that  said  Bultekan  was  the 
actual  owner  thereof,  the  plaintiffs,  not  hav- 
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Ing  tendered  to  the  defendant  the  amount 
■o  adranced  by  him,  cannot  maintain  this 
action.  The  court  found  aa  a  fact  that  Solo- 
mon Bnlteluin  was  intrusted  by  the  plaintiffs 
with  said  diamond  stud  pledged  and  deUyer- 
ed  to  the  defendant  by  said  Buitekan,  with 
authority  to  sell  it,  and  that  the  defendant 
advanced  money  to  said  Buitekan,  at  the 
time  of  such  pledge  and  deUvery,  upon  the 
faith  of  such  pledge  and  delivery,  and  at 
the  time  of  said  advance  the  defendant  had 
probable  cause  to  believe  that  said  Buitekan 
was  the  actual  owner  thereof,  and  that  the 
plaintiffs  never  tendered  to  the  defendant 
the  amount  so  advanced  by  him.  The  court 
gave  the  foregoing  ruling,  and  made  a  find- 
ing for  the  defendant,  and  ordered  a  return 
of  the  property."  The  plaintiffs  excepted  to 
this  ruling,  and  this  is  the  only  exception  in 
the  case.  We  cannot  assume,  on  this  bill  of 
exceptlous  that  Buitekan  obtained  posses- 
sion of  the  stud  from  the  plaintiffs  by  /ueans 
of  false  and  fraudulent  representations,  on 
which  they  relied.  As  we  understand  the 
bill  of  exceptions.  It  was  the  custom  of  the 
plaintiffs  to  deliver  to  Buitekan  goods,  with 
authority  to  sell  them  either  for  cash  or  on 
conditional  contracts  of  sale,  although  no 
contracts  of  sale  of  the  goods  so  delivered 
had  at  the  time  of  delivery  been  made  by 
him.  We  cannot  say  that  the  court  could  not 
properly  find  that  the  plaintiffs  delivered  the 
stud  to  Buitekan  to  sell  to  Hammelburg,  or 
to  any  other  person;  and  the  court  has,  in 
effect,  so  found,  as  we  interpret  the  find- 
ing, and  to  this  there  is  no  exception.  These 
facts  dlBtinguiah  the  case  from  that  of  H.  A. 
Prentice  Co.  t.  Page,  l&i  Mass.  276,  41  N.  E. 
270.  The  question  is  whether  the  case  is 
within  Pub.  St.  c.  71,  §  3.i  As  there  is  no 
exception  that  the  evidence  did  not  warrant 
the  finding,  the  sole  question  of  law  is  wheth- 
er a  man  employed  on  a  salary  to  go  out  and 
sell  goods  which  are  put  into  his  manual 
possession  Is  a  person  Intrusted  with  me]> 
chandise,  and  haying  authority  to  sell  the 
same,  within  the  meaning  of  this  section. 
We  Uilnk  that  he  Is.  If  Buitekan  was  the 
servant  of  the  plaintiffs,  he  was  also  their 
agent,  going  about  and  selling  merchandise 
put  Into  his  hands  for  that  purpose.  He  was 
employed  to  make  sales,  away  from  the  place 
of  business  of  the  plaintiffs,  of  merchandise 
of  a  kind  which  is  carried  upon  the  person. 
The  language  of  Pub.  St  c.  71,  $  3,  Is  very 
broad,  and  Includes  any  person  Intrusted 
with  merchandise,  and  having  authority  to 
>el]  or  consign  the  same.   We  think  that 

1  Pub.  St  &  71,  i  3,  provMes  that  when  a 
person  Intmsted  with  merchandiBe,  and  bar- 
ing authority  to  sell  or  consigo  the  same,  de- 
livers it  to  any  other  person,  such  other  person 
shall  have  a  lien  thereon  for  eny  money  or 
merchandise  advanced  to  the  person  in  ^rhoee 
name  the  delivery  was  made,  if  such  consi^ee 
had.  at  the  time  of  such  advance,  probable 
cause  to  believe  that  the  person  in  whose 
nnnie  the  merchandise  was  deliTered  was  the 
actual  owner  thereof^  etc. 


■nch  an  agent  as  Buitekan  Is  Intmsted  wltb 
merchandise,  within  the  meaning  of  this  seo 
tion,  when  It  Is  delivered  to  him  to  cany 
away,  with  authority  to  sell  It  to  such  per- 
sons as  he  chooses.  This  Is,  perhaps,  Im- 
plied in  H.  A.  Prentice  Co.  v.  Page,  nbi 
supra.  See  Thacher  v.  Moors,  134  Mass.  160. 
In  Hastings  v.  Pearson  [1893]  1  Q.  B.  02, 
It  was  held  that  an  agent  of  much  the  same 
kind  as  Buitekan  la  shown  to  have  been  In 
this  case  waa  not  a  mercantile  agent,  within 
the  meaning  of  52  &  63  Vict  c.  45,  S  2,  snb> 
sea  1;  but  our  statute  is  not  confined  to  mer- 
cantile agents.  For  English  decisions  upon 
English  statutes  prior  to  52  &  53  Vict  c.  45, 
see  Blackb.  Sales  (4th  Eng.  Ed.)  pp.  17  «t 
seq.,  818  et  seq.    Exceptions  overruled. 

a65  MSB*.  SU) 

WBSTFIBLD  CIGAK  CO.  v.  INSURANCE 
CO.  OP  NORTH  AMERICA.  SAME  v. 
MERCHANTS'  INS.  CO.  OF  NEWARK. 
SAME  V.  COLUMBIAN  FIRE  INS.  CO. 
SAME  V.  TEUTONIA  INS.  CO.  SAME 
V.  RELIANCE  INS.  CO.  SAME  v.  CHE- 
SHIRE  COUNTY  MUTUAL  FIRE  INS. 
CO.  SAME  V.  SPRINQ  GARDEN  IN& 
CO. 
(Supreme  Jndidal  Court  of  Massachusetts. 

Hampden.     April  2,  1896.) 
lR8tiBi,sca — ^PouoT— CoNSTKOcnoif — DasoBi^ 

TinK  or  BCILUINQ. 

1.  An  Insurance  policy  covered  (mods  con- 
tained hi  "brick  block  situated  Nos.  82-80  W. 
St."  Insured  occupied  the  fifth  story  over 
stores  numbered  84  to  00,  and  also  the  fifth 
story  over  a  store  numbered  SO;  the  only  en- 
trance to  the  premises  being  a  stairway  num- 
bered 82,  except  a  freight  elevator  in  the  rear  of 
No.  80.  The  entire  premises  from  No.  80  to  No. 
80  were  built  and  remodeled  at  the  same  time; 
the  front  npon  the  street  being  the  same  in  ap- 
pearance, and  owned  by  the  same  person.  From 
the  hallway  over  No.  82,  doors  opened  on  both 
sides  into  the  rooms  occupied  by  insured.  No.  80 
being  used  as  a  wareroom.  Held,  that  the  policy 
covered  the  goods  in  the  room  over  No.  80. 

2.  That  the  owner  of  land,  without  authori- 
ty, changed  the  ofiicial  number  of  the  baildlng, 
does  not  affect  a  policy  by  a  tenant  oo  goods 
situated  therein;  the  building  being  described  in 
the  policy  by  its  proper  official  number,  instead 
of  the  number  adopted  by  the  landlord  and 
painted  upon  the  building; 

Rejwrt  from  superior  court  Hampden  coun- 
ty; John  Hopkins,  Judge. 

Actions  by  the  Westfleld  Cigar  Company 
against  the  Insurance  Company  of  North 
America,  and  against  the  Merchants'  Insur- 
ance Company  of  Newark,  and  against  the 
Columbian  Fire  Insurance  Company,  and 
against  the  Teutonla  Insurance  Company, 
and  against  the  Reliance  Insurance  Compaq 
ny,  and  against  the  Cheshire  County  Mutual 
Fire  Insurance  Company,  and  against  the 
Spring  Garden  Insurance  Company.  Ver- 
dict for  defendant  was  directed  In  each  case^ 
and  the  cases  reported  to  the  supreme  court 
Verdicts  set  aside. 

J.  B.  Carroll  and  W.  H.  MeCllntock,  for 
plaintiff.  Robinson  &  Robinson,  for  defeod- 
ants. 
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IiATHROP,  J.  These  are  actions  npou 
seven  policies  of  Insurance.  In  six  of  the 
policies  the  descriptive  clanse  of  the  prop- 
erty insored  was  as  follows:  "On  tobacco 
and  cigars,  mannfactnred  and  in  process,  and 
boxes,  labels  and  supplies,  contained  in  brick 
block  situated  Nog.  82-dO,  Worthin^rton  St, 
^rinsfleld.  Mass."  In  the  other  poiiij  the 
descriptiye  daoae  was:  "On  tobacco  and 
cigars,  manufactured,  unm«.nnfactured,  and 
in  process,  and  on  boxes,  labels,  and  sup- 
plies, contained  in  brick  block  situate  Nos. 
82  to  90  Wortbington  St,  Springfield,  Mass. 
On  furniture,  fixtures,  macliines,  tools,  Ini' 
plements,  and  apparatiu,  benches,  and  im- 
provements therein."  The  question  In  con- 
troversy at  the  trial  was  whether  these  de- 
scriptive clauses  covered  the  tobacco  and 
cigars  contained  In  the  warehouse  of  the 
plaintiff.  At  the  trial  in  the  superior  court 
the  judge  excluded  the  greater  part  of  the 
evidence  ottered  by  the  plaintifl,  and  ordered 
verdicts  for  tlie  defendants,  and  the  cases  are 
reported  for  onr  determination.  ^  the 
terms  of  the  report,  if  there  was  any  evi- 
dence in  the  cases  upon  which  the  jury  might 
have  foond  for  the  plaintlft,  or  if  any  evi- 
dence was  excluded  which  should  have  been 
admitted,  the  cases  were  to  stand  for  trial; 
otherwise,  the  verdicts  were  to  stztnd.  It  ap- 
peared in  evidence  tliat  the  plaintiff  occupied 
the  fifth  story  over  stores  numbered  84  to 
90  on  Worthlngton  street,  and  also  the  fifth 
story  over  a  store  numbered  80  on  the  same 
street,  the  latter  being  used  as  its  warehouse. 
The  only  entrance  to  these  premises  from 
the  street  was  by  a  doorway  numbered  82 
on  the  same  street  If  the  evidence  offered 
liad  been  admitted,  it  would  have  warranted 
the  jury  in  finding  that  the  numbers  men- 
tioned in  the  policies  designated  only  some 
of  the  entrances  to  a  large  building  fronting 
on  Main  street,  and  extending  300  feet  on 
Worthlngton  street,  over  the  principal  en- 
trance to  which,  on  Main  street,  were  the 
words  "Wight  Block."  The  building  was 
owned  by  one  iterson.  It  was  begun  many 
years  ago,  and  was  extended  from  time  to 
time  to  the  eastward  along  Worth! ngton 
street  In  18S8  the  land  to  the  west  of  the 
present  entrance  on  Worthlngton  street 
numbered  82,  was  covered  with  a  three-story 
building  with  a  French  roof,  and  east  of  this 
was  a  two-story  dwelling  house.  In  1888 
the  roof  of  the  three-story  building  was  tak- 
en off.  The  front  wall  was  practically  all 
taken  down,  and  was  rebuilt,  being  carried 
up  two  stories  higher.  The  east  wall  had  an 
opening  left  in  it,  oa  the  fifth  story,  for  a 
doorway  into  the  room  afterwards  occupied 
by  the  plalntlfl,  which  room,  the  defendants 
contend,  is  not  within  the  poUcy.  At  the 
same  time  a  building  was  put  up  covering  all 
the  land  belonging  to  the  owner,  to  the 
eastward.  This  new  building  had  no  west 
end  wall,  but  used  the  east  wall  of  the  other 
building.  The  entire  work  was  done  by  one 
contractor  at  the  same  time,  and  the  front 


on  Worthlngton  street  of  the  two  buildings 
was  substantially  the  same  in  appearance. 
It  appears,  therefore,  that  the  entire  prem- 
ises occupied  by  the  plaintiff  were  construct- 
ed at  the  same  time,  by  the  same  person. 
The  only  way  of  reaching  these  premises, 
except  by  a  freight  elevator  in  the  rear  of 
No.  80,  was  by  the  stairs,  to  which  entrance 
was  had  by  the  doorway  numbered  82.  At 
the  top  of  the  stairs  was  a  hallway,,  and  a 
door  on  the  east  side  leading  into  the  factory, 
and  .one  on  the  west  side  leading  into  the 
warehouse.  The  defendants  have  made  a 
tender  of  the  amount  due  for  the  loss  oc- 
curring in  tliat  portion  of  the  premises  over 
Nos.  84  to  80,  but  contest  their  liability  for 
loss  in  the  warehouse  over  No.  80. 

We  have  no  doubt  that  if  the  description 
in  this  case  had  contained  no  reference  to 
a  brick  block,  it  would  be  plain  that  the 
wai'ehouse  in  question  would  be  properly 
described  as  "No.  82."  It  could  not  be  con- 
tended that  If  a  building  had  two  entrances 
from  the  street,— one  to  a  store  on  the  first 
floor,  with  one  number,  and  th&  other  with 
another  number  to  the  floors  above,— an  in- 
surance of  the  contents  of  tlie  floors  above 
would  not  properly  be  described  as  of  the  lat- 
ter number.  And  It  has  been  decided  by  this 
court  that  to  some  extent  at  least,  floors 
in  other  buildings  may  be  properly  described 
by  the  street  number  of  the  building  with 
which  they  communicate.  The  leading  case 
on  this  point  is  Sampson  v.  Insurance  Co., 
133  Mass.  49.  Insurance  was  there  effected 
on  certain  property  "contained  in  the  cham-f 
bers  of  Band,  Avery  and  Company,  in 
stone,  brick  and  iron  building  No.  117  Frank- 
lin street,  Boston."  It  appeared  that  the 
owners  of  three  lots  of  land,  two  lots  front- 
ing on  Federal  street,  and  the  third  being 
on  the  corner  of  Federal  street  and  Frank- 
lin street,  erected  three  buildings  at  the 
same  time,  and  under  the  plans  and  designs 
of  one  architect,  presenting  on  Federal  street 
the  appearance  of  one  structure.  These 
buildings  were  called  the  "Franklin  Build- 
ings," and  were  of  stone,  brick,  and  .iron. 
They  were  separated  from  each  other  by 
brick  party  walls,  and  each  had  separate 
entrances  from  the  street,  and  separate 
stairways  to  the  chambers  above  the  store 
In  the  first  story.  About  the  same  time  the 
owners  of  a  lot  of  land  next  adjoining  the 
most  southerly  of  these  buildings  on  Fed- 
eral street  put  up  a  building  on  their  land, 
and  the  lattesr  building  was  not  completed 
until  two  or  three  months  after  the  Franklio 
Buildings  were  flnlshed.  This  was  called 
the  "MiUer  Buildhig."  The  construction  of 
It  was  separate,  and  under  a  different  archi- 
tect It  had  walls  of.  its  own,  and  not  a  par- 
ty wall  between  it  and  the  buildings  north- 
erly of  it  Band,  Avery  &  Co.  occupied  aU 
the  chambers  of  the  flfth  story  in  each  of 
the  three  buildings  known  as  the  "Franklin 
Buildings,"  and  also  Occupied  a  part  of  the 
fifth   story   of  the  Miller  Building.    These 
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ebambens  were  a  continuous  series  of  con- 
necting rooms,  with  a  single  opening  In  each 
partition  wall  between  the  several  buildings, 
closed  at  night  by  doable  Iron  doors.  The 
general  access  to  these  chambers  was  by 
the  entrance  No.  117  Franklin  street.  A  loss 
by  fire  occurred  to  goods  In  the  Miller  Build- 
ing and  in  one  of  the  Franklin  Buildings, 
which  was  not  the  one  in  which  the  entrance 
No.  117  Franklin  street  was  situated.  The 
case  was  considered  by  aU  the  Justices,  and 
the  court  decided  unanimously  that  thQ  de- 
fendant was  liable  for  the  loss  in  any  of  the 
Franklin  Buildings,  and  by  a  majority  opin- 
ion held  that  the  defendant  was  not  liable 
for  the  loss  in  the  Miller  Building.  In  an- 
swer to  the  contention  that  No.  117  Franklin 
street  was  a  separate  building  from  those 
portions  of  the  Franklin  Buildings  which 
abutted  alone  on  Federal  street,  it  was  said 
by  Mr.  Justice  Devens,  in  delirering  the 
opinion  of  the  court:  "The  words  do  not  re- 
quire so  narrow  a  construction  as  this.  No. 
117  Franklin  street  was  an  entrance  only 
to  upper  stories;  the  fifth  story  of  all  the 
structure  known  as  the  'Franldin  Buildings,' 
to  which  it  gave  access,  being  occupied  by 
the  plaintiffs  for  their  business.  Conceding 
that  the  words  'chambers  of  Rand,  Avery 
and  Company'  are  not  to  be  separated  from 
those  which  follow  them,  these  latter  words 
may  well  mean  that  the  chambers  are  sit- 
uated in  the  stone,  brick,  and  Iron  building 
to  which  an  entrance  Is  found  at  No.  117. 
There  is  no  necessity  for  separating  the 
chambers  which  are  In  the  other  portions  of 
the  same  structure  from  those  in  that  por- 
tion of  the  Franklin  Buildings,  because  par- 
ty walls,  for  safety  or  convenience,  or  to  In- 
dicate separate  ownership,  divide  the  struc- 
ture, when  doors  have  been  made  between 
the  buildings,  and  the  chambers  have  been 
used  together  for  different  parts  of  the  same 
business."  The  Miller  Building  was  consid- 
ered to  be  a  distinct  building,  with  separate 
walls,  not  built  at  the  same  time  nor  pre- 
senting the  same  appearance.  We  know  of 
no  reason  why  the  evidence  offered  should 
have  been  excluded.  There  is  nothing  In  the 
word  "block"  which  requires  us  to  say,  as 
matter  of  law,  that  that  part  of  the  build- 
ing running  from  the  west  side  of  the  door- 
way numbered  80  to  the  east  end  of  the 
building  was  a  separate  and  distinct  block 
by  Itself.  This  is  a  question  of  fact,  to  be 
determined  by  the  evidence.  The  jury  would 
be  warranted  in  finding  that  it  was  merely 
a  part  of  a  large  block  extending  to  Main 
street  To  give  it  the  construction  contended 
for  by  the  defendants,  and  apparently  adopt- 
ed by  the  court  below,  that  only  the  prem- 
ises occupied  by  the  plaintiff  over  the  num- 
bers mentioned  were  covered  by  the  Insur- 
ances, would  give  no  effect  to  the  No.  82 
over  the  entrance.  We  do  not  understand 
from  the  exceptions  that  the  upper  story 
over  this  number  was  used  by  the  plaintiff, 
except  as  a  hallway  from  which  access  could 


be  had  to  the  factory,  on  the:  one  hand,  and 
to  the  warehouse,  on  the  other.  But,  even 
if  it  was  otherwise  used.  It  seems  to  us  that 
the  facts  show  a  stronger  case  for  the  plain- 
tiff than  was  presented  in  Sampson  v.  la- 
surance  Co.,  supra. 

There  Is  also  another  ground  on  which  we 
are  of  opinion  that  the  plaintiff  Is  entitled 
to  go  to  the  jury.  There  was  evidence  from 
which  the  Jury  might  have  found  tliat  the 
entrance  way  now  numbered  82  was  not  its 
proper  number,  but  that  this  was  the  of- 
ficial number  of  an  entrance  to  the  west- 
ward of  it,— the  entrance  to  the  plaintilTs 
premises  being  officially  numbered  S4,— and 
that  these  numbers  were  changed  in  1890  by 
the  owner  of  the  land  without  any  authority, 
and  that  the  store  to  the  westward,  and  the 
entrance  way  beyond  that,  over  both  of 
which,  in  the  fifth  story,  was  the  warehouse 
of  the  plaintiff,  were  known  to  Insureis,  and 
were  so  put  down  in  their  rate  book,  a» 
"Nos.  82  and  84^"  and  that  the  agents  of  the 
insurers,  when  they  insured  the  plaintiff, 
went  by  these  numbers.  We  see  no  reason 
why  the  evidence  offered  was  not  competent, 
or  why  the  plaintiff  should  be  bound  by  • 
number  improperly  painted  over  a  door,  if 
It  was  not  its  official  number.  If  a  house 
should  be  described  in  a  policy  as  on  a  cer- 
tain street  in  a  city,  would  it  be  any  defense 
to  an  action  for  a  loss  that  the  owner  of  the 
fee  in  the  street  had,  shortly  before  the  pol- 
icy was  issued,  and  without  authority,  as- 
sumed to  change  the  name  of  the  street,  and 
had  taken  down  the  old  signs  and  put  up 
new  ones,  so  that  in  fact  there  was  no 
street  of  the  name  mentioned  in  the  policy 
in  the  city?  Wonld  it  not  be  competent  to 
show  by  official  records  that  such  a  street 
did  exist?  Yet  this  differs  only  in  degree 
from  the  case  before  us.  In  either  view  of 
the  case,  we  are  of  opinion  that  the  order 
in  each  case  must  be:  Verdict  set  aside;  case 
to  stand  for  triaL 


DEL.  VBICHI  V.  COMMONWEALTH. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     April  10,  1896.) 

Crimuial  Law— Sbntsnoe— As8Am.T  with 

WSAPON. 

A  police  court  has  no  power  to  sentence 
a  defendant  convicted  of  an  assault  with  a  weap- 
on dangerous  to  life  to  imprisonment  for  a  tenn 
exceeding  one  year. 

Error  to  police  court  of  Newton,  In  the 
county  of  Middlesex. 

Nicola  Del  Yelchl  was  convicted  of  assault 
with  a  weapon  dangerous  to  life,  and  sen- 
tenced to  imprisonment  in  the  house  of  cor- 
rection for  the  term  of  two  years.  Defend- 
ant brings  error.    Reversed. 

D.  D.  Corcoran,  for  petitioner.  G.  C.  Trav- 
is, Asst  Atty.  €len.,  for  the  Commonwealth. 

PER  CURT  AM.  Judgment  oC  the  police 
court  of  Newton  reversed  for  error  in  the 
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Mtttenoe;  that  court  not  having  Jnriadlctlon 
to  Impose  a  sentence  of  ImprlBonment  In  the 
case  for  a  term  exceeding  one  year.  Case 
remanded  to  the  police  conrt  of  Newton  that 
miGh  Judgment  may  be  rendered  therein  as 
ahould  have  been  rendered. 


(les  Maai.  un 

TAYliOB  V.  BUTTRIOK. 

(Snpreme  Jadidal  Conrt  of  Massachiuetts. 

Essex.     April  2,  1896.) 

Harbiaqb    Skttlemewt— Revooatioh— VALlDm. 

1.  A  woman  who  has  made  a  rolnntary  ante- 
nuptial settlement  by  trust  deed,  and,  in  so  do- 
ing, acted  freely  and  intell^ently,  and  under- 
stood the  contents  of  the  deed  before  she  execut- 
ed it,  cannot  hare  it  set  aside  on  her  testimony 
that  she  did  not  understand  its  legal  effect. 

2.  The  buiden  of  proving  that  she  did  not 
understutd  the  contents  of  the  deed  is  on  the 
grantor. 

3.  That  the  deed  contained  no  power  of' rev- 
ocation is  no  cause  for  setting  it  aside. 

4.  Ttiat  the  deed  contained  no  restraint 
against  anticipation  of  the  income  is  no  cause  for 
setting  it  aside. 

SlxceptloDS  from  supreme  Judicial  court,  Es- 
sex county;   O.  W.  Holmes,  Judge. 

BUI  by  Gertrude  T.  Taylor  against  Fred  A 
Bnttrldc  to  set  aside  a  trust  deed.  From  an 
order  dismissing  the  bill,  plaintiff  brings  ex- 
ceptions.    Order  affirmed. 

Boyd  B.  Jones  and  John  J.  Winn,  for  plaln- 
tiff.  George  F.  Richardson  and  L.  H.  Klles- 
ki,  for  defoidant. 

LATHROP,  J.  This  Is  a  bill  in  equity  to 
set  aside  a  deed  to  the  defendant.  In  trust, 
executed  by  the  plaintiff  In  1893.  The  plain- 
tiff was  then  nearly  22  years  of  age,  and  was 
about  to  be  married.  Her  property  consisted 
of  about  $115,000,  $75,000  of  which  she  con- 
veyed to  the  defendant  in  trust  to  pay  the  net 
income  of  the  same  to  her  during  her  life, 
and  upon  her  death  without  a  will,  leaving 
child  or  children,  to  pay  the  principal  to  them; 
and.  In  case  she  left  no  child  surviving,  then 
the  principal  was  to  be  paid  over  to  those  en- 
titled to  take  the  same  under  the  laws  of  this 
commonwealth.  The  ground  upon  which  she 
seeks  to  set  aside  the  deed  Is  undue  influence 
on  the  part  of  Frank  P.  Putnam,  a  step- 
father of  the  plaintiff,  who  had  also  been  her 
guardian  until  she  became  of  age,  and  upon 
the  further  ground  of  a  mistake,  both  on  his 
part  and  upon  hers,  as  to  the  effect  of  the 
deed.  The  case  was  heard  by  a  single  Jus- 
tice of  this  court  upon  the  pleadings  and  evi- 
dence. The  question  of  undue  Influence  was 
disposed  of  at  the  hearing,  and  is  no  longer 
Insisted  upon.  It  has  been  found  as  a  fact 
that  at  the  time  the  plaintiff  executed  the 
deed  she  was  "a  very  Intelligent  and  capable 
woman,  but  without  other  experience  In  busi- 
ness matters  and  in  the  management  of  her 
property  than  what  she  had  learned  from  oc- 
casional reports  of  her  guardian,  and  other- 
■Wise.  by  chance."  She  was  advised  by  Mr. 
Putnam  to  put  the  property  In  trust,  and  she 


asbentM  to  it,  and  left  It  to  him  to  have  th« 
deed  prepared  tor  her  to  sign.  Putnam,  in 
so  advising;  acted  wholly  and  only  with  a 
view  to  the  plaintiff 's .  good,  and  his  advice 
was  wise  and  pettier.  Putnam,  uoi  ts^ng 
a  lawyer,  .relied  on  a  lawyer  who  was  the 
confidential  adviser  of  several  members  of  the 
family,  including  Putnam  as  guardian,  and 
who  also  acted  in  good  talth  and  to  his  best 
ability.  The  plaintiff  now  has  a  daughter 
Urtng.  The  single  Justice  also  found  as  fot* 
lows:  'a  do  not  find  precisely  what  th<S 
plaintiff  understood  as  to  the  Effect  of  the 
deed,  deeming  It  immaterial.  In  view  of  the 
fkcts  reported;  but  I  find  that  the  plalntUf, 
acting  tre^,  intelligently,  and  wisely,  was 
Willing  to  ^[ecute  whatever  bet  stepfather 
should  recommend,  and  to  adopt  his  Judgment 
as  her  own.  I  find  further  that  he  explained, 
and  reasonably  isupposed,  from  what  took 
place  between  her,  the  lawyer,  and  himself, 
that  she  understood,  that  the  Instrument  Ir* 
revocably  put  the  pn^terty  out  of  her  hands, 
and  limited  her  to  the  receipt  of  income  from 
a  trustee.  Putnam  understood  the  operation 
of  the  deed  as  far  as  It  went.  His  attention 
was  not  called  by  the  lawyer  to  the  absence 
oC  a  restraint  on  anticipation  and  of  a  power 
of  revocation,  nor  did  he  notice  such  absence: 
The  lawyer  simply  did  not  tlilnk  of  them,  as 
they  are  not  very  usual  in  our  every-day  con- 
veyancing. If  Putnam's  attention  had  beoi 
called  to  the  matter,  I  have  no  doubt  he 
would  have  wanted  a  restraint  on  anticipa- 
tion, if  valid,  but  I  doubt  as  to  the  power  of 
revocation;  and  he  would  rather  have  the 
deed  as  It  is,  than  no  trust.  Probably  he  as- 
sumed that  the  plaintifTs  life  estate  was  more 
Inaccessible  to  herself  and  her  creditors  than 
It  is  In  fact  But  I  do  not  find  that  he  had 
any  very  definite  thought  on  the  matter.  He 
did  understand— I  think  rightly— that  the  cor- 
pus of  the  fund  (the  capital)  could  not  be 
taken  by  her  creditors,  to  the  destruction  of 
the  remainder  limited  by  the  deed."  The  bId- 
gle  Justice  was  of  opinion  that  under  the  law 
of  this  state  the  foregoing  facts  did  not  con- 
stitute a  ground  for  setting  aside  a  voluntary 
settlement,  and  ordered  the  bill  to  be  dis- 
missed, and,  at  the  plaintiff's  request,  report- 
ed the  case  to  the  full  court,  such  decree  to 
be  made  as  equity  might  require. 

We  are  of  opinion  that  the  ruling  was  cor- 
rect, and  in  accordance  with  our  decisions. 
We  do  not  assent  to  the  argument  for  the 
plaintiff  that  the  burden  of  proof  is  upon  the 
defendant  to  show  that  the  plaintiff  under- 
stood the  deed.  While  the  point  has  not  been 
directly  adjudicated  in  this  commmiwealth, 
our  cases  proceed  upon  the  theory  that  the 
burden  is  upon  the  plaintiff  to  prove  the  al- 
legations of  the  bilL  Thus,  in  Falk  v.  Turner, 
101  Mass.  484,  406,  it  is  said  by  Chief  Jus- 
tice Chapman,  "After  careful  consideration  ot 
the  proceedings,  and  all  the  evidence  reported 
by  the  master,  and  the  character  of  the  deed 
ot  trust,  the  court  are  of  opinion  that  the  al- 
legations are  not  proved."    So^  in  Ylney  v. 
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Abbott,  109  Mass.  300,  802,  It  la  said  by  Mr. 
Justice  Gray,  speaking  of  a  settlement  In 
tmst,  "There  la  no  evidence  of  Its  having  been 
executed  under  any  mistake."  The  rule  in 
this  commonwealth  Is  that  a  voluntary  settle- 
ment, when  completely  executed,  with  no 
power  of  revocation  reserved,  cannot  be  re- 
voked or  set  aside  except  upon  proof  of  mental 
Incapacity,  mistake,  fraud,  or  undue  influence. 
HUdreth  v.  EUot,  8  Pick.  293;  Falk  v.  Turn- 
er, 101  Mass.  4i94;  Vlney  v.  Abbott,  109  Mass. 
800;  Sewall  v.  Roberts,  115  Mass.  262;  Keyes 
T.  Carleton,  141  Mass.  45,  6  N.  B.  524;  Thurs- 
ton, Petitioner,  164  Mass.  697,  29  N.  E.  63. 
In  Keyes  v.  Carleton  the  plaintiff  alleged  that 
she  did  not  understand  the  full  effect  of  the 
deed;  that  she  supposed  that.  In  case  of  her 
bosband's  death  before  hers,  the  estate  would 
be  reconveyed  to  her,  discharged  of  trusts; 
and  that  she  executed  the  deed  under  an  en- 
tire mistake  and  misappreliension  of  its  force 
and  effect,  as  bearing  upon  her  rights  in  case 
her  husband  died  before  her.  It  was  found 
by  the  justice  who  heard  the  case  tbat  the 
deed  was  carefully  read  over  to  her;  that 
there  was  no  mistake.  In  the  sense  tbat  She 
thought  the  deed  contained  any  other  or  dif- 
ferent provision  than  In  fact  it  contained,  and 
no  accident,  in  the  sense  that  auythLng  was 
omitted  which  was  intended  to  be  put  in;  and 
also  that  the  contingency  of  her  surviving 
ber  htisband  was  not  in  ber  mind  or  in  that 
of  her  advisers,  and,  if  it  had  been,  there 
was  no  means  of  determining  wliat  the  pro- 
vision, if  an>,  would  have  been.  It  was  said 
by  Chief  Justice  Morton:  "From  these  find- 
ings it  is  clear  that  there  was  no  mistake.  In 
the  sense  tbat  she  vrrongly  appreb^ided  the 
contents  of  the  deed.  The  most  that  can  be 
said  is  that  she  did  not,  at  the  time  she  exe- 
cuted the  deed,  anticipate,  or  have  In  ber 
mind,  what  would  be  its  legal  effect  in  the 
contingency  of  her  husband's  dying  before 
ber.  She  did  not,  at  tbe.tlme,  think  of  this 
contingency;  but  this  is  not  a  mistake  which 
will  justify  setting  aside  a  settlement,  es- 
pecially when  it  Is  not  shown  that,  if  this  con- 
tingency had  been  in  her  mind,  she  would 
have  made  a  deed  in  any  respect  differrajt." 
In  the  case  at  bar  it  is  expressly  fouud  that 
the  plaintiff  acted  freely,  intelligently,  and 
wisely,  and  that  the  deed  was  explained  to 
her.  Whether  she  understood  precisely  what 
was  the  legal  effect  of  the  deed  is  unimpor- 
tant, if  she  understood  its  contents.  No  set- 
tlement of  a  married  woman  could  stand, 
however  beneficial  to  the  settlor  it  might  be, 
if  she  could  have  it  set  aside  on  her  testimony 
that  she  did  not  understand  its  legal  effect 
If  it  is  shown  that  the  Instrument  was  ex- 
plained to  her,  and  tbat  she  understood  Its 
contents,— which  is  fairly  to  be  inferred  from 
the  report  in  this  case,— there  is  no  mistake, 
fn  a  legal  sense,  because  its  legal  effect  was 
not  fully  understood  by  ber. 

It  is  contended  for  the  plaintiff  that  there 
was  a  mistake  in  not  inserting  a  power  <rf 
revocation,  hut  at  the  time  the  deed  was  exe- 


cuted sbe  was  about  to  marry  and  leave  ber 
mother  aad  stepfather.  His  conduct  is  found 
to  have  been  "only  with  a  view  to  the  plain- 
tiff's good,"  and  that,  in  advising  her  to  pot 
$75,000  of  her  property  in  trust,  "bis  advice 
was  wise  and  proper."  The  purpose  of  a 
trust  deed  made  in  contemplation  of  marriage 
is,  as  is  said  by  Chief  Justice  Chapman  in 
Falk  V.  Turner,  to  disable  the  wife  "from  Sb- 
poslng  of  the  property  while  under  the  In- 
fiuence  of  her  husband,  and  thus  relieving  ber 
from  exposure  to  such  influence."  If  such  a 
power  had  been  inserted,  it  would  have  de- 
feated the  object  of  the  settlement,  'mum- 
ton.  Petitioner,  ubi  supra. 

It  is  further  C(atended  that  the  deed  did 
not  give  the  plaintiff  sufilclent  protection,  be- 
cause it  contained  no  restraint  against  antici- 
pation of  the  income;  but  It  is  well  settled 
in  this  commonwealth  tbat  "a  person  cannot 
settle  his  property  in  trust  to  pay  the  Income 
to  himself  for  life,  with  a  provision  that  it 
shall  not  be  alienated  by  anticipation,  so  as 
to  prevent  his  creditors  from  reaching  the  In- 
come." Bank  ▼.  WIndram,  133  Mass.  175; 
Jackson  v.  Ton  Zedlltz,  136  Mass.  842.  We 
are  aware  that  the  courts  in  England,  in  re- 
cent times,  have  decided  some  of  the  ques- 
tions above  considered  in  a  different  manner 
from  this  court  In  England,  it  appears  from 
the  decisions,  a  power  of  revocation  is  gen- 
erally Inserted  in  trust  deeds,  and  its  absence 
is  the  principal  ground  for  setting  aside  such 
a  deed;  but  in  tliis  commonwealth  such  a 
power  is  rarely  to  be  found,  and,  as  shown 
above,  its  presence  would  generally  defeat  the 
object  for  which  the  deed  is  made.  On  the 
whole  case,  as  it  Is  presented  to  us,  we  are 
of  opinion  that  the  order  of  tbe  single  justice, 
dismissing  the  bill,  should  be  affirmed. 


(l«e  Mass.  663) 
HOLBROOK  V.  CLAPP. 
(Supreme  Judicial  Court  of  Massachusetts. 

Norfolk.  April  2,  1896.) 
Assumpsit— Whsn  Libs— Impubd  Fbomisb. 
Where  plaintiff  orally  agreed  to  convey 
certain  premises  to  defendant,  and  to  build  a 
house  thereon,  defendant  on  his  part  agreeing  to 
furnish  material,  and,  by  mortgage  of  the  piem- 
ises,  to  furnish  the  necessary  money,  and  uj^n 
completion  of  the  house  to  reconvey  to  plaintiff, 
taking  second  mortgage  to  secure  iumseli  against 
loss,  the  defendant,  on  his  refusal  to  reconvey  as 
agreed  at  the  completion  of  the  work,  having  re- 
ceived the  benefit  of  the  money  expended  by 
plaintiff,  will  be  held  liable  under  an  implied 
promise  to  repay  the  amount  so  expended. 

Appeal  from  superior  court,  Norfolk  coun- 
ty; John  W.  Hammond,  Judge. 

This  Is  an  action  of  contract  on  an  ac- 
count annexed,  brought  by  Henry  E.  Hol- 
brook  against  EUery  P.  Clapp  to  recover 
certain  sums  of  mtmey  alleged  to  have  been 
paid  by  plaintiff  at  defendant's  request. 
There  was  judgment  for  plaintiff,  and  de- 
fendant appealed.    Afflrmed. 

£.  F.  Leonard,  for  plaintiff.  John  Everett 
and  Stephen  H.  Tyug,  for  defendant 
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LATHROP,  J.  This  Is  an  action  of  con- 
tract on  an  account  annexed  to  recorer  cer- 
tain smns  of  money  alleged  to  bare  been 
paid  by  the  plaintiff  at  tbe  defendant's  re- 
qnest  Tbe  plaintiff  held  a  bond  for  a  deed 
of  a  lot  of  land  In  Stonghton,  and  was  en- 
gaged In  building  a  house  and  a  bam  on  the 
lot  for  one  Tracy.  The  plaintlfl  and  the 
defendant  orally  agreed  that  the  defendant 
should  take  an  asslgrnment  of  the  bond,  that 
the  premises  should  be  conveyed  to  the  de- 
fendant, that  the  defendant  should  furnish 
materials  for  the  house,  and  that  tbe  plain- 
tiff should  complete  It  for  Tracy  as  original- 
ly contemplated;  that  the  defendant  should 
raise  what  money  he  could  by  a  mortgage 
of  the  place  to  a  bank  to  pay  the  bills  there- 
on; and  when  the  place  was  ready  for  Tracy 
the  defendant  was  to  conyey  It  to  tbe  plain- 
tiff, and  to  take  from  the  plaintiff  a  second 
mortgage  to  indemnify  himself  against  any 
loss.  All  tbe  things  agreed  upon  were  car- 
ried out,  except  that  the  defendant  refused 
to  convey  the  premises .  and  to  receive  the 
second  mortgage.  The  money  paid  which 
the  plaintiff  seeks  to  recover  was  paid  with- 
out any  express  request  of  the  defendant, 
and  without  the  defendant's  knowledge,  and 
there  was  no  expectation  by  the  plaintiff,  at 
the  time  the  sums  were  paid,  that  they  were 
the  defendant's  debts,  or  that  the  defend- 
ant should  repay  blm.  In  the  court  below 
the  defendant  requested  the  Judge  to  rule 
that  under  the  plaintiff's  declaration  the 
plaintiff  could  not  maintain  his  action  with- 
out proof  that  the  money  was  paid  at  the 
defendant's  request  Tbe  judge  refused  so 
to  rule,  and  found  for  the  plaintiff,  and  the 
only  exception  which  has  been  argued  by  tbe 
defendant  is  the  one  to  the  refusal  of  the 
Judge  to  rule  as  above  requested.  While  it 
is  incumbent  upon  the  plaintiff  in  an  action 
of  this  kind  to  prove  that  money  is  paid  at 
the  request  of  the  defendant,  it  is  not  neces- 
sary to  show  any  express  request,  but  it  is 
sufficient  tf  the  circumstances  are  such  that 
the  law  will  imply  a  request  Winsor  v. 
Savage,  9  Mete.  (Mass.)  346;  Mansfield  v. 
Edwards,  136  Mass.  16;  Brown  v.  Faies,  139 
Mass.  21,  29  N.  B.  2U.  There  is  no  doubt 
that  on  the  facts  of  this  case  the  Judge  was 
warranted  in  finding  an  Implied  request  on 
the  part  of  the  defendant  As  was  said  by 
Mr.  Justice  Devens  in  ICneil  v.  Egleston,  140 
Mass.  202,  204,  4  N.  E.  673:  "It  is  reasonable 
to  infer  that  the  party  failing  to  perform 
that  which  he  had  agreed  to  do,  and  yet 
which  he  might  lawfully  do,  promised  that, 
if  he  availed  himself  of  his  right  of  rescis- 
sion, he  would  return  that  which  he  received, 
and  that  the  value  received  or  retained  by 
him  was  so  received  only  on  these  terms." 
The  plaintlfl  could  not  enforce  his  contract 
and  compel  the  defendant  to  convey  the  land 
to  him  on  account  of  the  statute  of  frauds, 
and  so  the  defendant  can  retain  possession 
of  the  land.  The  defendant  has  received  a 
benefit  under  an  agreement  which  he  has 


reimdlated,  and  under  such  circumstances 
it  is  well  settled  that  he  is  liable  to  pay  for 
what  he  bas  received.  Williams  v.  Bemis, 
108  Mass.  91;  White  t.  Wleland,  109  Mass. 
291;  Dix  V.  Marcy,  116  Mass.  416;  Boot 
V.  Burt,  118  Mass.  521;  RUey  v.  Williams, 
123  Mass.  606,  609;  Parker  v.  Tainter,  Id. 
186;  Dowling  V.  McKenney,  124  Mass.  481. 
See,  also.  Bacon  v.  Parker,  1S7  Mass.  308, 
311.    Exceptions  overruled. 


(US  Mass.  B6»> 
OOMMONWBALTH  v.  CBOWLBY. 
(Supreme  Judicial  Court  of  Massaehoaetts. 
Suffolk.  April  2,  1896.) 
MANaiaooHTKB— Ktidbkob— B>8  Qtuftjm. 
On  a  trial  for  manslaughter,  it  appeared 
that  after  deceased  had  assaulted  defendant's 
brother,  and  the  parties  had  been  separated  by 
defendant  and  others,  defendant  and  hia  brotfr 
er,  wishing  to  go  home  without  being  noticed  by 
deceased,  were  let  out  of  a  side  door  of  the  sa- 
loon by  one  W.;  that  defendant  in  passinK  out 
took  a  knife  from  a  table,  and  20  mmutes  later, 
about  one-half  mile  from  the  saloon,  stahbea 
deceased|Who  had  intercepted  them  on  their  way 
home.'  W.,  who  testified  for  the  state,  stated 
tliat  defendant  spoke  to  liim  immediately  before 
he  left  the  saloon,  but  was  not  asked  what  was 
said.  On  cross-examination,  witness  was  ask- 
ed whetb»  defendant  made  any  exclamation  of 
fear,  and  said  anythinx  about  being  afraid  of 
the  crowd  outside.  Held,  that  the  answers  to 
these  questions  should  have  been  received  as  a 
part  of  the  res  gestae,  to  show  the  state  of  de- 
fendant's mind  with  reference  to  actual  fear  of 
an  assault  by  deceased,  who  was  with  the  crowd 
outside  the  saloon. 

Elxceptlons  from  superior  court,  Suffolk 
county;  Henry  N.  Sheldon,  Judge. 

Richard  Crowley  was  convicted  of  man- 
slaughter, and  brings  exceptions.  Bixceptlons 
sustained. 

John  D.  McLaughlin,  2d  Asst  DIat  Atty., 
for  the  Commonwealth.  W.  H.  Baker,  for 
defendant 

FIELD,  C.  J.  The  Indictment  is  for  man- 
slaughter, charging  the  defendant  with  kill- 
ing John  B.  Bums,  by  stabbing  him  with  a 
knife;  and  the  defendant  Justified  the  homi- 
cide on  the  ground  that  he  was  acting  In  self- 
defense.  There  was  evidence  that  Bums,  in 
the  saloon  of  one  Jacobs,  was  the  aggressor  in 
an  assault  made  upon  the  defendant's  brother, 
a  short  time  before  the  homicide  complained 
of;  and  that  after  Bums  and  the  defendant's 
brother  had  been  separated  by  the  defendant 
and  others,  the  defendant  and  his  brother 
wished  to  get  away  and  go  home  without  be- 
ing noticed  by  Bums;  and  that  they  were  let 
out  of  the  side  door  of  the  wholesale  depart- 
ment of  the  saloon,  by  one  Ward,  for  that  pur- 
pose. There  was  also  evidence  that  Bums 
followed  the  defendant  and  bis  brother,  or 
that  he  went  out  of  his  way  to  intercept  them 
on  their  way  home,  and  stood  In  a  doorway, 
and  that  when  the  defendant  and  his  brother 
passed  by,  "he  followed  them,  and  the  trouble 
began."  Tbe  homicide  occurred  about  20 
minutes  after  the  defendant  took  the  knife  in 
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t)ie  wholesale  department  of  tiie  saloon,  and 
about  balf  a  mile  distant  from  the  saloon. 
The  govemment  put  in  evidence  the  fact  that 
the  defendant  took  the  knife  from  the  table 
In  the  saloon,  and  carried  it  away  with  him. 
As  the  indictment  is  for  manslaughter,  it  may 
be  assumed  that  the  government  conceded 
that  the  killing  was  in  hot  blood;  but  whether 
the  defendant  took  the  knife  for  the  purpose 
of  assaulting  Bums  if  he  oould  find  him,  or 
for  the  purpose  of  defending  himself  if  Burns 
found  and  assaulted  him,  was  material.  It 
was  competent  for  the  defendant  to  show,  not 
only  that  he  had  reasonable  cause  to  believe 
that  Bums  would  assault  htm,  bat  that  he 
actually  beliered  it.  There  must  be  an  actual  ; 
apprehension  on  his  part  of  an  assault  which 
would  cause  great  bodily  harm,  as  well  as 
reasonable  cause  to  apprehend  such  an  as- 
sault, to  Justify  him  in  arming  himself  with 
a  dangerous  weapon,  for  the  purpose  of  using 
it  in  repelling  the  assault.  The  fight  at  the 
saloon  and  the  homicide  are  not  necessarily  to 
be  treated  as  two  independent  transactions. 
The  evidence  tended  to  show  that  they  were. 
In  effect,  one  continuing  transaction.  In  the 
minds  of  Burns  and  of  the  defendant  See 
CSom.  V.  Woodward,  102  Mass.  165. 

The  exceptions  recite  as  follows:  "The  com- 
monwealth offered  as  a  witness  said  Ward, 
who  testified,  among  other  things,  in  direct 
examination,  that  the  defendant  spoke  to  him 
Immediately  before  he  let  the  brothers  out  of 
said  door,  but  did  not  testify  and  was  not  ask- 
ed what  was  said.  The  defendant's  counsel 
asked  said  Ward  on  cross-examination— First, 
for  the  purpose  of  explaining  what  the  defend- 
ant said  to  O'Connell;  second,  for  the  purpose 
of  showing  the  state  of  mind  of  the  defenaant 
at  the  time,  as  to  whether  he  was  in  fear; 
and,  third,  as  a  part  of  the  res  gestse— these 
questions:  'Did  Richard  say  anything  to  you 
with  reference  to  the  fact  that  he  was  afraid 
of  the  crowd  outside?'  'Did  Richard  make 
any  exclamation  of  fear?'  It  being  intended 
by  the  defendant's  counsel  to  show  that  these 
questions  related  to  a  conversation  that  oc- 
curred at  the  time  the  brothers  left  the  saloon 
through  said  side  door,  when  Ward  let  them 
out."  It  seems  to  us  that  any  exclamation  of 
fear  on  the  part  of  the  defendant  at  or  about 
the  time  when  he  took  the  knife  and  was  let 
out  of  the  saloon  was  competent  as  Indicat- 
ing actual  fear  on  his  part  Bums  was  one 
of  the  crowd  outside,  and  ai^rently  there 
was  evidence  for  the  Jury  that  the  defendant 
had  reasonable  cause  to  believe  that  Bums 
might  assault  him  ob  his  way  home.  We 
think,  too,  that  what  the  defendant  said  at  the 
same  time  about  being  afraid  was  competent 
as  tending  to  show  his  state  of  mind  with 
reference  to  any  actual  apprehension  of  an 
assault  by  Bums.  Com.  v.  Trefetheu,  167 
Bfass.  180,  31  N.  B.  961.  Similar  questions 
have  been  admitted  by  courts  elsewhere  as 
calling  for  facts  which  were  constdered  by 
those  courts  a  part  of  the  res  gestse.  See 
StUes  V.  State,  67  Oa.  184;   Carr  v.  State,  43 


Ark.  99;  Wood  v.  State,  92  Xnd.  289.  It  is 
true  that  It  does  not  appear  by  the  exceptions 
what  answers  would  have  been  given  to  the 
questtona,  bat  the  purpose  of  the  defendant's 
counsel  in  askiog  them  appears,  and  the  ex- 
pectation on  the  part  of  the  counsel  of  what 
the  answers  would  be  may  fairly  be  Inferred. 
Ward  was  the  commonwealth's  witness;  and 
the  defendant's  coonsel  oould  not  be  presumed 
to  know  in  advance  precisely  what  Ward 
would  testify  to;  ajod  it  Is  not  satisfactory  to 
us,  under  the  facts  shown  in  the  present 
case,  to  say  that  it  does  not  appear  that  the 
defendant  has  been  banned  by  the  exclusion 
Of  theqaeetionB.   BxcepUons  sustained. 


WOOD  V.  DBAN. 


(16S  Mass.  S69) 


'   (Supreme  Judicial  Court  of  Massachusetta. 
Suffolk.     April  2,  1896.) 

Appbal  —  Objsotiomb  hot  Raisbd  Bblow^Com- 
TBAOT  roB  Sdpforc  o*  Lonatio. 

1.  In  an  action  by  the  treainirer  of  an  insane 
asylum  to  recover  for  the  support  of  a  lunatic, 
under  an  express  contract  to  pay  therefor  by  a 
I>eTson  not  by  law  liable,  the  defense  that  the 
action  should,  under  Puti.  St  e.  87,  (  33,  have 
I)een  brought  by  the  district  attorney  in  the  name 
of  the  treasurer,  cannot  be  raised  for  the  first 
time  on  appeal. 

2.  Where  the  contract  by  defendant  to  pay 
for  the  support  of  a  dipaomaniac  while  confined 
in  a  state  asylum  provides  for  bis  removal  when- 
ever the  room  occupied  by  him  shall  be  required 
for  a  class  of  patients  preferred  by  law,  that  the 
dipsomaniac  was  discharged  wiuout  notice  to 
any  one,  and  i)efore  he  liad  derived  any  ben^t 
from  his  confinement  is  no  defense  to  an  action 
to  recover  for  his  support. 

Appeal  from  superior  court,  Suffolk  coun- 
ty. 

Action  by  Albert  Wood,  treasurer  of  the 
Worcester  Lunatic  Hospital,  against  Ben- 
jamin Dean.  A  demurrer  to  the  answer  was 
sustained,  and  defendant  appeals.  Judg- 
ment for  plaintiff. 

J.  S.  Dean,  for  appellant  T.  H.  Gage,  Jr., 
and  W.  6.  Tbomjjwoii,  for  appellee. 

LATHROP,  J.  This  Is  an  action  of  con- 
tract brought  by  the  treasurer  of  the  Wor- 
cester Lunatic  HospitaL  The  writ  is  dated 
February  24, 1893.  The  declaration  contains 
two  counts.  The  first  count  alleges  that  on 
or  about  April  21,  1881,  the  defendant  en- 
tered Into  a  written  agreement  with  the 
plaintiff  as  said  treasurer,  and  a  copy  of  the 
agreement  purporting  to  be  signed  by  the 
defendant  is  annexed.  So  much  of  the 
agreement  as  It  Is  necessary  to  state  Is  as 
follows:  "In  consideration  of  the  admis- 
sion of  Joseph  W.  Torrey,  of ,  in  the 

county  of ,  as  a  patient  of  the  Worces- 
ter Lunatic  Hospital,  at  Worcester,  we,  the 
undersigned,  promise  to  pay,  to  the  treas- 
urer of  said  hospital,  board  at  the  rate  of 
$5.00  per  week;  to  provide  or  pay  for  aU 
clothing  or  other  things  necessary  or  prcqcter 
for  his  health  or  comfort;  to  pay  all  dam- 
ages which  he  may  do  to  tumltare  or  other 
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property  of  the  hoapltal;  to  pay  for  reason- 
able charges  in  case  of  elopement,  and 
fnneral  expenses  in  case  of  death;  and  to 
remove  him  from  the  hospital  whenever  the 
room  occupied  by  him  shall  be  reqnired  for 
a  class  of  patients  having  preference  by 
law."  The  first  count  further  alleges  that, 
at  the  request  of  the  defendant,  Torrey  was 
admitted  as  a  private  patient  of  the  hospital 
on  April  3, 1891,  and  was  boarded  and  cared 
for  therein  from  April  21  to  November  21, 
1891;  that  during  said  time,  and  in  reliance 
on  the  defendant's  said  promises,  tilings 
necessary  and  proper  for  his  health  and 
comfort  were  furnished  to  him  by  the  hos- 
pital, according  to  a  bill  of  particulars  an- 
nexed; that  certain  payments  had  been 
made  by  the  defendant  on  account,  as  stat- 
ed in  the  bill  of  particulars;  that,  more  than 
30  days  before  the  date  of  the  writ,  a  de- 
mand had  been  made  In  writing  by  the 
plaintiff  on  the  defendant,  for  the  payments 
due  on  said  contract,  according  to  the  bill 
of  particulars,  namely,  the  sum  of  $90;  and 
that  the  defendant  refused  to  pay  the  same. 
The  bill  of  particulars  shows  various  items 
on  the  debit  side  from  April  21  to  November 
4,  1881,  and  certain  credits,  leaving  a  bal- 
ance due  of  fOO.  There  is  also  an  item  of 
Interest  from  November  3.  1891,  to  the  date 
of  the  writ,  amounting  to  I2.2&  The  second 
count  is  on  an.  account  annexed,  for  goods 
and  other  things  tumished  by  the  plalntifC, 
at  the  defendant's  request,  to  Joseph  V. 
Torrey;  and  the  bill  of  particulars  is  refer- 
red to.  The  answer  contains  no  general  de- 
niaL  It  admits  that  the  plaintiff  is  the 
treasurer  of  the  Worcester  Lunatic  Hos- 
pital; that  the  defendant  signed  the  agree- 
ment; and  alleged  that  it  was  given  for  the 
support  of  said  Torrey  in  the  hospital,  in  ac- 
cordance with  the  provisions  of  Pub.  St  c 
87,  S  33,  and  that  it  was  not  executed  by 
the  defendant  "until  long  after  the  commit- 
ment of  and  reception  in  said  hospital  of 
Torrey."  The  answei  denied  that  Torrey 
was  admitted  to  the  hospital  as  a  private 
patient;  that  he  was  admitted  at  the  re- 
quest of  the  defendant;  that  Torrey  was 
boarded  at  said  hospital;  and  that  the 
things  furnished  to  Torrey  were  furnished 
to  him  in  reliance  upon  any  promise  made 
by  the  defendant  The  answer  then  alleged 
that  one  of  the  sums  credited  to  the  de- 
fendant in  the  bill  of  particulars  was  paid 
for  the  board  of  Torrey  In  the  hospital  for 
ten  weeks  and  one  day,  and  for  certain  arti- 
cles, numbered  2  and  3  in  the  bill  of  pax- 
ticulars;  that  the  other  sum  credited  to 
the  defendant  was  accompanied  by  a  re- 
quest by  the  defendant  that  It  be  applied 
to  the  payment  of  the  charges  numbered  4 
to  22  in  the  bill  of  particulars.  The  answer 
further  alleges  that  on  April  21,  1891,  Tor- 
rey was  committed  to  said  hospital  by  the 
judge  of  probate,  within  and  for  the  counly 
of  Suffolk,  under  and  by  virtue  of  St  1885, 
c  339,  there  to  be  kept  in  accordance  with 


law;  that  the  trustees  of  the  hospital  dis- 
charged Torrey  from  custody  tUegally,  that 
is  to  say— First,  without  giving  any  notice 
to  any  person  of  the  intention  of  the  trus- 
tees according  to  law;  and,  secondly,  that 
at  the  time  he  was  discharged,  It  did  not  ap- 
pear probable  that  he  would  not  continue  to 
be  subject  to  dipsomania,  or  habitual  drunk- 
enness, or  that  his  confinement  in  the  hos- 
pital was  no  longer  necessary  for  the  safety 
of  the  public  or  for  his  own  welfare.  Last- 
ly, the  answer  alleges  that  the  provisions  of 
the  statutes  relating  to  the  keeping  and 
discharge  of  dipsomaniacs  from  state  luna- 
tic hospitals  are  to  be  read  into  and  to  form 
a  part  of  the  contract  set  forth  in  the  plain- 
tiff's declaration;  tliat  the  Illegality  of  said 
discharge  constituted  a  breach  of  a  condi- 
tion precedent  by  the  plaintiff,  which  pre- 
vented recovery  in  this  action;  and  that,  in 
consequence  of  such  discharge,  Torrey  con- 
tinued to  be,  and  was,  a  dipsomaniac  and 
habitual  drunkard,  and  so  his  confinement 
was  of  no  value,  and  there  was  a  failure  of 
consideration  for  the  payment  of  anything 
to  the  plaintiff  by  the  defendant  To  this 
answer  the  plaintiff  demurred,  assigning 
many  causes  of  demurrer,  some  to  the  an- 
swer generally,  and  some  to  speclflc  por- 
tions of  the  answer.  The  superior  court  sus- 
tained the  demurrer,  and  ordered  Judgment 
for  the  plaintiff;  and  the  case  is  before  us 
on  the  defendant's  appeal. 

The  first  point  taken  by  the  defendant  is 
that  under  Pub.  St  c.  87,  {  33,  this  suit 
should  have  been  instituted  by  a  district  at- 
torney in  the  name  of  the  treasurer.  No 
such  defense  was  set  up  in  the  answer,  or 
taken  in  any  form  in  the  court  below;  and 
it  is  too  late  now  to  raise  it  even  if  such 
a  defense  would  be  any  answer  under  Pub. 
St  c.  87,  {  33,  where  a  contract  like  the 
one  before  us  is  entered  into  between  the 
treasurer  of  the  hospital  and  a  person  who 
is  not  by  law  obliged  to  pay  the  charges  for 
the  support  of  a  lunatic  We  do  not  find  it 
necessary  in  this  case  to  consider  the  vari- 
ous questions  which  are  raised  by  the  de- 
murrer to  the  answer.  Many  of  the  allega- 
tions of  the  answers  were  not  insisted  upon 
at  the  argument  Nor  need  we  consider 
whether  an  action  upon  an  account  annexed 
would  lie  in  such  a  case  as  this,  as  we  are  of 
opinion  that  under  the  first  count  the  plain- 
tiff is  entitled  to  recover,  and  that  the  an- 
swer sets  up  no  defense.  The  defendant  has 
argued  the  case  as  if  he  had  demurred  to 
the  declaration,  and  be  contends  that  the 
first  count  does  not  set  out  a  good  canse  of 
action,  but  no  such  question  is  open  to  him. 

The  principal  question  that  arises  in  the 
case  is  pres»ited  by  that  portion  of  the  an- 
swer which  alleges  an  illegal  dischargre  of 
Torrey  by  the  trustees  of  the  hospital,  be- 
cause no  notice  was  given  to  any  person  of 
their  intention  to  discharge  him  or  that  he 
had  been  discharged;  and,  secondly,  that 
at  the  time  he  was  discharged,  it  did  not 
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«U>peax  probable  that  he  woald  not  cootbiae 
to  be  subject  to  dipsomania,  etc.  But  the 
provisions  of  the  statutes  referred  to,  name- 
ly, Pub.  St.  c.  87,  I  40,  and  St  1885,  c.  339, 
!  3,  must  be  construed  as  prescribing  rules 
for  the  official  conduct  of  the  servants  of  the 
commonwealth;  and,  if  these  trustees  have 
not  performed  their  duty  in  these  respects. 
It  afFords  the  defendant  no  ground  of  de- 
fense. He  Is  sued  upon  a  contract  which 
does  not  contemplate  Torrey'e  remaining  in 
the  hospital  until  It  appears  probable  that 
be  will  not  continue  to  be  subject  to  dipso- 
mania. On  the  contrary,  the  contract  con- 
templates an  earlier  removal,  for  It  is  ex- 
pressly provided  that  the  defendant  shall 
remove  blm  from  the  hospital  "whenever 
the  room  occupied  by  him  shall  be  required 
for  a  class  of  patients  having  preference 
by  law."  There  is  nothing  in  the  contract 
which  requires  the  trustees  to  give  notice  to 
the  defendant,  and  he  could  not  maintain 
any  action  against  the  trustees  of  the  hos- 
pital either  for  not  giving  him  notice  or  for 
not  keeping  Torrey  until  it  appeared  proba- 
ble that  be  would  not  continue  to  be  subject 
to  dipsomania.  Quincy  Canal  v.  Newcomb, 
7  Mete.  (Mass.)  276,  283.  Not  having  a  right 
of  action,  he  cannot  set  up  such  defenses  in 
his  answer  to  avoid  circuity  of  action.  Judg- 
ment for  the  plaintiff. 


(1«5  Maw.  566) 

BROWN  T.  FRANKLIN  MUTUAL  FIRB 

INS.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     AprU  2,  1896.) 

iNBOBANOi  — Oral  Contbaot  — Powbb  of  Aoejit 
TO  Bind  Comfant. 

1.  In  the  absence  of  statutory  provision,  un- 
less its  powers  are  restricted  by  by-law,  a  mu- 
tual insurance  company  may  make  valid  oral 
contracts  of  insurance,  and  a  general  custom  and 
usage  of  Buoh  companies  that  their  agents  for 
the  solicitation  of  business  may  bind  them  until 
notice  of  the  refusal  of  the  risk  is  received  by 
the  agent  and  commtmicated  to  the  applicant 
may  be  shown  in  a  proper  case. 

2.  A  by-law  of  a  company  empowering  its 
directors  to  authorize  the  president  and  secre- 
tary to  make  insurance  does  not  exclude  the 
right  of  the  company  to  permit  its  agents  to  bind 
itby  oral  contract,  and  it  will  be  so  bound  where 
its  agent  has  such  authority,  or  is  held  out  to  the 
public  as  having  it. 

Bxceptlons  from  superior  court,  Suffolk 
county;   Caleb  Blodgett,  Judge. 

Action  by  Edward  J.  Brown  against  the 
Franklin  Mutual  Fire  Insurance  Company. 
Verdict  for  plaintiff,  and  defendant  brings 
exceptions.     Elxceptions  overruled. 

Horace  Q.  Allen  and  Norman  M.  Nye,  for 
plaintiff.  Gorham  D.  Williams,  for  defend- 
ant 

LATHROP,  J.  The  only  exception  taken 
in  this  case  by  the  defendant  is  to  the  admis- 
sion of  evidence  of  a  general  custom  and  us- 
ace  to  the  effect  that  persons  authorized  by 


mutual  Are  insurancie  companies  in  Massa* 
chusetts  to  solicit  insiuancs  can  bind  the 
company  until  notice  of  the  refusal  of  tbe 
risk  by  the  company  is  received  by  the  agent 
and  conmiimicated  to  the  person  desiring  in- 
surance. If  this  were  a  stock  company, 
there  could  be  no  doubt  of  the  admissibility 
of  such  evidence.  Baxter  ▼.  Insurance  Co., 
13  Allen,  320;  Putnam  v.  Insurance  Co.,  123 
Mass.  324;  Baker  v.  Assurance  Co.,  162  Mass. 
358,  38  N.  E.  1124.  And  we  see  no  reason 
why  the  same  rule  should  not  apply  to  a 
mutual  Insurance  company  unless  there  is 
something  In  the  statutes  or  in  the  by-laws 
of  the  company  which  necessitates  a  different 
conclusion.  A  stock  company  may  undoubt- 
edly make  an  oral  contract  of  insurance. 
SanlKum  t.  Insurance  Co.,  16  Gray,  448,  454; 
Kmery  v.  Insurance  Co.,  138  Mass.  398,  409; 
Commercial  Mut  Marine  Ins.  Co.  v.  Union 
Mut  Ins.  Co.,  19  How.  318.  We  find  nothing 
in  St  1887,  c.  214,  88  44,  45,  to  which  we  are 
referred  by  tbe  defoidant,  whicb  Indicate* 
that  such  an  insurance  cannot  be  effected; 
nor  do  we  find  anything  in  the  by-law  of  the 
company  which  is  stated  in  the  exceptions 
that  shows  such  a  mode  of  insurance  to  be 
invalid.  The  by-law  is:  "The  directors  may 
authorize  the  president  and  secretary  to 
make  insurance,  and  will  issue  policies  at 
such  rates  of  insurance  and  imder  such  lim- 
itations and  restrictions  as  they  shaU  pre- 
scribe." These  are  merely  enabling  words, 
and  do  not  restrain  the  power  which  such  a 
company  has  by  law  to  make  contracts.  San- 
born y.  Insurance  Co.  and  Commercial  Mnt 
Marine  Ins.  Co.  t.  Union  Mut  Ins.  Co.,  nbi 
supra.  Tbe  case  at  bar  differs  essentially 
from  Brewer  v.  Insurance  Co.,  14  Gray,  203, 
and  Baxter  v.  Insurance  Co.,  1  Allen,  284,  in 
each  of  which  cases  the  by-law  provided 
that  before  tbe  policy  should  be  delivored, 
tbe  assured  should  pay  such  premium  and 
give  such  deposit  note  aa  the  president  and 
directors  should  determine.  The  effect  of 
this  by-law  was  held  to  be  that  tbe  contract 
could  not  be  completed  nor  tbe  policy  talce 
effect  until  the  premium  was  paid  and  the 
note  given.  There  was  sufficient  evidence  in 
this  case  to  warrant  the  Jury  In  finding  that 
Porter,  if  not  tbe  gen^^l  agent  of  tbe  com- 
pany, was  bdd  out  by  the  company  as  hav- 
ing autbority  to  make  such  a  contract  as  is 
alleged  to  have  been  made  in  this  case,  and, 
as  the  evidence  shows,  was  made.  If  Por^ 
tor's  authority  was  limited  by  private  in- 
structions given  to  him  by  the  officers  of  the 
company,  this  cannot  bind  tbe  plaintiff  if  he 
had  no  knowledge  of  it  His  authority  "must 
be  determined  by  the  nature  of  bis  business 
and  the  apparent  scope  of  his  employment 
tiiereln.  It  cannot  be  narrowed  by  private 
or  undisclosed  instructions,  unless  there  is 
something  in  the  nature  of  the  business  or 
the  circumstances  of  the  case  to  indicate  that 
the  agent  is  acting  under  special  Instructions 
or  limited  powers."  Markej  v.  Insurance 
Co.,  103  Mass.  78^  92.    Bxce^tions  evermled. 
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(US  Kan.  4) 
MAETINBAU  t.  NATIONAL  BLANK- 
BOOK  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    April  13,  1896.) 

tiuvKi  TO  Sbhvant  —  Dbfbctite  Maohinbrt  — 
Warnixo  Servant  op  Danobr— Assump- 
tion OF  Risks— Instbuotions. 

1.  The  jury  is  not  bound  to  find  that  plain- 
tiff, suinc  for  injuries  from  a  defective  machine, 
was  oegligent,  on  testimony  that  he  had  stat- 
ed that  the  accident  was  due  to  his  own  fault. 

2.  A  servant  was  requested  to  repair  a 
machine  which  it  was  not  bis  duty  to  manipu- 
late, but  with  which  he  was  somewhat  familiar. 
He  was  not  a  machinist,  and  his  work  in  the 
establishment  was  not  the  repairing  of  ma- 
chinery. The  machine  contained  a  geared  wheel, 
to  which  was  fastened  a  "clip,"  which,  by  en- 
gaging with  a  "dog,"  formed  a  device  used  in 
starting  and  stopping  the  machine.  The  power 
was  transmitted  by  a  belt  which,  when  the  ma- 
chine was  not  in  operation,  was  shifted  to  a 
loose  pulley,  but  which,  unknown  to  plaintiff, 
bad  a  tendency  to  creep  back  to  the  tight  pulley. 
The  evidence  was  oonflicting  as  to  whether  plain- 
tifC  was  told  to  see  what  was  the  matter  with  the 
machine,  and  fix  it,  or,  as  testified  to  by  him, 
merely  to  "fix  the  dog  and  clip."  Held  that,  if 
plaintiff  was  told,  generally,  to  examine  the  ma- 
chine, and  fix  it,  be  assumed  the  risks  from  de- 
fects in  the  whole  apparatus,  but  that,  if  he 
was  told  to  "fix  the  dog  and  the  clip,"  he  did  not 
assume  the  risk  ot  danger  from  the  creeping  of 
the  belt. 

3.  The  evidence  was  also  conflicting  us  to 
whether  plaintiff  started  the  machine  by  touch- 
ing the  dog,  or  the  gear  wheel,  or  some  ouer  part, 
but  it  appeared  that,  if  it  was  so  started  while 
the  power  from  the  overhead  shaft  was  not  on, 
the  gear  wheel,  through  the  spokes  or  arms  or 
which  plaintiff  had  thrust  his  arm,  would  have 
been  turned  only  by  the  weight  of  a  clamp  above 
the  machine,  and  that  no  injury  would  lutve  re- 
sulted, but  that,  when  the  power  was  on,  such 
gear  wheel  revolved  with  great  velocity.  Held, 
that  requests  to  charge  that  plaintiff  could  not 
recover  if  he  set  the  machine  in  motion  by  touch- 
ing the  dog  or  gear  wheel,  or  by  commumcaung 
power  to  any  part  of  the  machine,  were  prop- 
erly refused. 

Exceptions  from  superior  court,  Hampden 
county. 

Action  by  K  N.  Martiueau  against  the  Na- 
tlounl  Blank-Book  Company  for  damages  for 
personal  injuries.  Judgment  for  plaintiff, 
and  defendant  excepts.  Bxceptlons  overrul- 
ed. 

William  H.  Brooks  and  William  Hamilton, 
for  plaintiff.  J.  B.  Carroll  and  W.  H.  Mc- 
Clintock,  for  defendant. 

BARKER,  J.  The  plaintiff  was  hurt  in  a 
blank-book  factory,  by  the  unexpected  start- 
ing of  a  machine,  run  by  a  belt  from  an  over- 
bead  shaft,  used  for  trimming  paper  and  card 
board.  The  material  to  be  trimmed  rested 
i^on  a  table,  made  in  two  sections,  above 
which  was  a  clamp,  weighing  about  250 
pounds,  used  to  hold  the  material  flrmly  in 
place.  A  heavy  knife,  about  34  Inches  long, 
forced  upward  from  beneath  the  table,  and 
between  its  sections,  trimmed  the  materiaL 
The  damp  was  carried  upon  perpendicular 
rods,  two  at  each  end,  so  arranged,  in  con- 
nection with  geared  wheels,  near  the  floor 
at  each  end  of  the  machine,  that  the  clamp 
v.4aN.E.no.7— 33 


rose  and  fell  as  the  wheels  revolved.  When 
In  order,  the  machine  would  stop  automatic- 
ally, with  the  clamp  up  and  the  knife  down, 
after  each  cat  of  the  knife.  The  automatic 
appliances,  and  also  the  mechanism  by  which 
the  operator  could  start  and  stop  the  ma- 
chine at  will,  were  at  the  right-hand  end  of 
the  machine,  within  the  Iron  frame  of  the 
machine,  while  the  clamp  rods  and  the  gear- 
ed wheel  at  that  end  were  Just  outside  the 
frame.  At  the  same  end  there  was  an  open- 
ing through  the  frame  behind  the  wheel,  and 
the  wheel  was  made  with  four  arms,  so  that 
a  person  could  reach  through  the  wheel  and 
frame,  and  manipulate  the  mechanism  within 
the  frame.  Shortly  before  the  plalntifC's  in- 
jury the  machine  was  out  of  order,  and 
would  not  uniformly  stop  automatically,  the 
knife  and  clamp  sometimes  going  up  and 
clown  until  the  machine  was  stopped  by  the 
operator.  It  could  be  so  stopped  by  moving, 
either  with  the  hand  or  foot,  a  lever  on 
which  were  both  a  handle  and  a  foot  piece. 
Just  within  the  frame.  The  plaintiff  was 
not  a  machinist  by  trade,  and  his  work  was 
neither  the  operation  of  the  machine  nor  the 
repairing  of  machinery.  He  worked,  howev- 
er. In  the  same  room,  was  acquainted  with 
the  machine,  had  repaired  It  twice,  and  he 
had  considerable  mechanical  skill.  After  sev- 
eral requests,  ho  left  his  own  work,  and  at- 
tempted to  repair  the  machine.  WhUe  bo 
was  at  the  right-hand  end  of  the  machine,  at 
work,  with  bis  right  arm  through  the  geared 
wheel,  and  his  right  hand  on  the  inner  face 
of  the  wheel,  the  machine  unexpectedly  start- 
ed, the  clamp  suddenly  went  down,  the  gear- 
ed wheel  revolved,  and  caught  his  right  arm 
between  the  Inner  edges  of  the  rim  and  the 
arm  or  spoke  of  the  wheel  and  the  perpen- 
dicular rods.  The  plaintiff's  contention  was 
that  he  was  not  asked  to  see  what  was  the 
matter  with  the  machine,  and  to  repair  it  if 
he  could,  but  that  he  was  told.  In  substance, 
that  it  did  not  "knock  out  right,"  which  we 
understand  to  mean  that  the  automatic  ac- 
tion did  not  work  properly,  and  that  be  was 
merely  asked  to  go  and  "fix  the  dog  and 
clip."  These  were  parts  of  the  mechanism 
which  came  into  play  In  starting  and  stop- 
ping the  machine,  both  automatically  or  by 
means  of  a  lever,  and  they  were  at  the  right- 
hand  end  of  the  machine.  The  clip  was  held 
by  screws  or  bolts  against  the  Inner  face  of 
the  geared  wheel  which  carried  the  clamp 
rods  on  that  end,  and  the  dog  was  so  placed 
within  the  frame  as  to  be  engaged  with  or 
separated  from  the  clip  by  the  lever.  At  the 
other  end  of  the  machine  were  a  loose  and  a 
tight  pulley  for  the  belt  from  the  overhead 
shaft.  When  the  belt  was  on  the  loose  pul- 
ley, no  power  was  communicated  from  the 
overhead  shaft  When  the  belt  was  on  the 
tight  pulley,  the  power  was  communicated  to 
the  machine,  and  transmitted  by  shafts  un- 
der the  table  to  the .  knife  and  clamp.  On 
one  of  these  shafts  were  clutches,  regulated 
by  the  lever  which  engaged  and  disengaged 
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fhe  dog  and  dip,  which  leyer  also  (q;>erated 
a  rocker  shaft  which  engaged  and  disen- 
gaged the  clutches.  When  power  was  on, 
and  the  clutches  suitably  placed,  power  was 
transmitted  to  the  knife  and  clamp;  but  the 
clutches  could  be  so  placed  that  neither  the 
knife  nor  the  clamp  nor  its  supporting  rods 
and  geared  wheels  could  move,  even  when 
the  power  of  the  overhead  shaft  was  on  the 
tight  pulley  and  the  fly  wheel,  and  on  the 
speed  or  power  shaft  When  all  the  parts  of 
the  machine  were  in  order,  it  was  impossible 
for  the  clamp  to  go  down  or  the  knife  to 
come  up  if  the  dog  was  engaged  with  the 
clip.  The  perpendicular  rods  which  carried 
the  clamp  were  attached  by  crank-like  fast- 
enings to  the  geared  wheels  at  the  ends  of 
the  machine,  so  as  slowly  to  raise  and  lower 
the  clamp  when  the  wheels  revolved.  When 
the  clamp  was  at  its  highest  point,  if  the  ma- 
chine was  properly  adjusted,  those  fastenings 
stood  directly  over  the  i)erpendicular  axis  of 
the  shaft  which  carried  the  wheels;  and  in 
that  position  the  weight  of  the  clamp  had  no 
tendency  to  make  the  wheels  turn.  But  if, 
when  the  damp  was  up,  the  fastenings  were 
not  directly  over  the  axis,  the  weight  of  the 
damp  tended  to  turn  the  wheels,  but  with  how 
much  force  was  in  dispute.  When  the  machine 
was  properly  adjusted,  it  stopped  automatic- 
ally -with  the  knife  beneath  the  table,  and  the 
clamp  at  its  highest  point,  and  with  the 
crank-like  fastenings  perpendicular  or  over 
the  center.  There  was  evidence  tending  to 
show  that,  on  the  di^  of  the  accident,  the 
clamp  rods  were  off  center,  so  that,  when 
the  damp  was  up,  its  weight  tended  to  turn 
the  wheels  to  which  the  rods  were  attached, 
and  that  a  slight  force  applied  to  one  of  the 
wheels  would  be  sufficient  to  stop  them  if 
turned  only  by  the  weight  of  the  damp;  but, 
if  the  power  from  the  overhead  shaft  was 
on  them,  the  wheels  would  turn  with  great 
force.  There  was  also  evidence  tending  to 
show  that,  owing  to  the  defects  in  the  belt, 
and  in  the  driving  pulley  over  which  it  ran 
on  the  overhead  shaft,  the  belt  had  a  tend- 
ency, when  running  on  the  loose  pulley,  to 
tick  the  tight  pulley,  and  to  creep  from  the 
loose  to  the  tight  pulley,  to  such  an  exteut 
as  to  communicate  the  power  of  the  overhead 
shaft  to  the  machine,  and  to  put  in  motion 
the  fly  wheel,  the  momentum  of  which  kept 
power  on  the  speed  shaft  after  the  belt  was 
on  the  loose  pulley.  The  plaintiff  contended 
that  this  tendency  of  the  belt  to  tick  the 
tight  puUey,  and  to  creep  upon  it,  was  un- 
known to  him,  that  he  had  no  reason  to 
know  it,  and  that  the  defendant  ought  to 
have  known  it,  and  ought  to  have  warned 
him  of  the  danger  to  which  that  tendency 
might  expose  him,  if  he  attempted  to  repair 
the  machine  with  the  bdt  running  on  the 
loose  pulley. 

The  testimony  given  at  the  trial  is  stated 
In  full  in  the  bill  of  exceptions,  and  is  very 
voluminous  and  conflicting.  As  many  of  the 
witnesses  testified  with  parts  of  the  ma- 


chinery or  with  photographs  or  drawings  b«- 
f ore  them,  to  which  they  oftea  referred,  it  is 

difficult  for  us  to  feel  that  we  always  get  the 
exact  meaning  of  the  witnesses.  We  under- 
stand, however,  that  it  would  have  been 
compet«[it  for  the  Jury  to  find,  either  that 
the  plaintiff  was  asked,  generally,  to  see 
what  was  the  matter  with  the  machine,  and 
to  "fix"  it  11  he  could,  or  that  he  was  told 
that  it  did  not  "knock  out  right,"  and  was 
asked  merely  "to  fix  the  dog  and  dip";  that, 
before  beginning  to  handle  the  mechanism, 
he  caused  the  belt  to  be  run  onto  the  loose 
pulley,  and  the  fly  wheel  to  be  stopped,  or 
that  he  was  at  woiic  manipulating  the  dog 
and  clip  with  the  belt  on  the  tight  ptilley,  and 
the  machine  In  such  a  condition  that,  if  the 
dog  and  clip  should  be  disengaged,  the  power 
of  the  overhead  shaft  would  at  once  be  felt 
on  the  wheel  through  which  his  arm  was 
placed;  that,  in  placing  himself  at  the  end  ot 
the  machine,  and  in  attempting  to  work  with 
him  arm  through  the  wheel,  he  selected  the 
best  position  in  which  to  do  his  work,  or  that, 
in  so  doing,  he  unnecessarily  sdected  a  dan- 
gerous position;  and  that  the  unexpected 
starting  of  the  machine  was  due  either  to  the 
plaintiff's  unintentional  moving  of  the  dog, 
the  lever,  or  the  rocker  shaft,  or  to  some  Jar 
in  the  room,  or  other  cause  for  which  ho  was 
not  responsible,  and  which  operated  In  con- 
nection with  the  unexpected  application  of 
power  by  the  creeping  of  the  belt  upon  the 
tight  pulley.  Such  of  the  exceptions  aa  re- 
late to  the  reception  or  exdusion  of  evidence 
are  not  argued  upon  the  defendant's  brief, 
and  we  regard  them  as  waived.  There  were 
two  counts  in  the  declaration,— one  imder  the 
statute  of  1887,  and  the  other  at  common 
law.  Only  a  portion  of  the  charge  to  the  jury 
is  given,  and  that  portion  relates  chiefly  to 
the  common-law  count.  The  Instructions 
stated  to  have  been  asked  by  the  defendant 
and  not  given,  except  as  dealt  with  in  that 
part  of  the  charge  reported,  would  apply  to 
either  count;  but  the  bill  of  exceptions  also 
states  that  the  court  gave  sufficient  and  ap- 
propriate Instructions  to  which  no  exception 
was  taken,  upon  the  various  questions  involv- 
ed In  the  case,  and  not  specifically  stated  in 
the  bill.  If,  therefore,  the  rulings  stated  to 
have  been  given  correctly  and  sufficiently 
dealt  with  the  different  aspects  of  the  evi- 
dence as  applied  to  the  common-law  count, 
no  error  is  shown. 

The  evidence  bearing  upon  the  questions 
Involved  was  so  conflicting  that  the  presid- 
ing Justice  could  not  prcqperly  instruct  the 
Jury  either  that  the  plaintiff  was  negligent, 
or  that  he  assumed  all  the  risk,  or  that  the 
defendant  was  guilty  of  no  fault  It  was  not 
a  want  of  due  care  on  the  part  of  the  plain- 
tiff to  attempt  to  repair  the  machine.  The 
Jury  was  not  bound  to  find  that  he  was  care- 
less because  several  witnesses  testified  that 
be  said  the  accident  was  his  own  fault  We 
cannot  say  that  as  matter  of  law,  the  plain- 
tiff was  careless  in  attempting  to  repair  tha 
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machine  wlthont  first  taking  the  belt  enttre- 
ly  off.  It  waa  In  dispute  whether  he  worked 
upon  the  repairs  knowing  that  the  power  was 
on,  or  supposing  that,  by  the  rnnnlng  of  the 
belt  onto  the  loose  pnUey,  and  the  stopping  of 
the  fly  wheel,  the  power  had  been  taken  off, 
and  would  remain  off.  It  was  in  dispute 
whether  he  worked  in  a  needlessly  dangerous 
position,  or  one  proper  and  suitable  for  the 
work  in  hand.  And  it  was  also  in  dispute 
whether  the  wheel  whieb  cianght  his  arm  was 
set  in  motion  by  the  plaintiff's  own  act,  or  by 
some  Jar  due  to  other  work  going  on  in  the 
room,  or  other  cause  for  which  he  was  not 
responsible.  There  was  contradictory  evi- 
dence, from  which  the  Jury  might  have  foimd 
that,  if  he  had  himself  set  in  moti6n  the 
wliek  which  caught  his  arm,  the  wheel  could 
not  have  oiored  with  sufficient  force  to  hurt 
his  arm,  U  the  belt  had  not  crept  upon  the 
tight  pulley.  Whether  he  assumed  all  the 
risk  depended  upon  whether  he  undertook, 
generally,  to  repair  the  machine,  or  only  cer- 
tain parts  of  it;  and  here,  too,  the  eyideace 
was  conflicting.  Assuming  that,  if  the  plain- 
tiff was  asked,  generally,  to  examine  the  mar 
inline,  and  to  repair  it  if  he  could,  the  de- 
fendant was  not  at  fault  as  to  the  plaintiff  by 
reason  of  any  defect  or  danger  connected 
with  the  whole  apparatus,  yet,  if  the  plain- 
tiff was  asked  only  to  repair  a  speciflc  part 
of  the  mechanism.  It  might  be  the  defend- 
ant's duty  to  warn  him  of  a  danger  not  ap- 
parent, and  due  to  the  improper  working  of 
some  part  of  the  apparatus  distinct  from  that 
which  he  was  asked  to  repair,— as,  for  In- 
stance, to  the  creeping  of  the  belt  from  the 
loose  to  the  tight  pulley.  Donahue  t.  Drown, 
154  Mass.  21,  27  N.  E.  675.  These  considera- 
tions require  us  to  overrule  the  exceptions  to 
the  refusal  to  give.  In  terms,  the  first,  sec- 
ond, third,  fourth,  and  the  tenth,  eleventh, 
and  twelfth  rulings  requested.  To  have  giv- 
en these,  in  terms,  would  have  been.  In  ef- 
fect, to  charge  upon  facts  which  were  In  dis- 
pute, and  which  were  for  the  Jury.  The 
fifth  request  was,  la  effect,  that  if  the  ma- 
chine was  out  of  repair,  and  the  plaintiff  un- 
dertook to  discover  what  was  the  matter  with 
it,  and  was  Injured  while  so  engaged,  he 
could  not  recover.  We  regard  it  as  given,  in 
substance.  In  those  portions  of  the  charge  m 
which  the  jury  were  told  that.  If  the  servant 
is  employed  to  repair  a  defective  piece  of 
machinery,  not  in  a  safe  and  suitable  condi- 
tion for  use,  the  law  does  not  require  the  mas- 
ter to  have  it  in  a  safe  oonditlon,  so  far  as 
his  duty  to  that  servant  is  concerned,  ana 
that,  if  the  request  of  the  plaintiff  was  that 
the  machine  was  out  of  repair,  and  for  him 
to  go  and  repair  it,  then  be  impliedly  contract- 
ed to  take  the  obvious  risks  from  the  condi- 
tion in  which  the  machine  was.  The  same 
portions  of  the  charge  sufficiently  covered  the 
subject  of  the  tenth  request,  which  was  to  the 
effect  that  the  defendant  was  not  at  fault 
towards  tfle  plaintiff  in  maintaining  the  ma- 
chine In  the  condition  in  which  it  was. 


The  sixth,  seventh,  and  eighth  requests 
were  objectionable,  because  the  rulings  re- 
quested in  them  would  have  been  misleading, 
and  on  this  account  they  were  rightly  refused. 
They  have  a  common  point  of  view,  each  re- 
garding the  starting  of  the  machine  as  the 
cause  of  the  injury.  The  sixth  request  is  Uf 
the  effect  that,  if  the  plaintiff  set  the  ma- 
chine In  motion  by  touching  the  dog,  gear 
wheel,  or  rocker  shaft,  he  cannot  recover; 
the  seventh,  that,  if  the  macliine  started-  in 
consequence  of  any  power  commnnicated  by 
him  to  any  part  of  It,  he  cannot  recover;  and 
the  eighth,  that,  if  it  started  on  account  of 
any  defect  in  the  dog  or  clip,  or  lack  of  Jux- 
tapoaitlon  between  them,  he  cannot,  recover. 
But,  if  the  plaintiff  set  the  machine  In  motioa 
by  toudUng  the  dog,  gear  wheel,  or  rocker 
shaft,  or  the  machine  started  In  consequence 
of  power  communicated  by  him  to  any  part 
of  It,  or  its  starting  was  on  account  of  a  de- 
fect In  the  dog  or  dip,  or  a  lack  of  Juxtaposi- 
tion between  them,  no  such  starting  of  the 
machine  would  prevent  the  plaintiff's  recov- 
ery, if  his  injury  was  not  due  to  the  starting 
of  the  machine,  but  to  the  fact  that,  wlthost 
his  knowledge,  and  contrary  to  his  reasonable 
expectation,  the  power  of  the  overhead  shaft 
was  on.  The  Jury  might  fljid,  from  the  evl- 
dNice,  that  if  the  power  had  been  off,  all  that 
conld  have  happened,  upon  the  starting  of  the 
machine  from  any  of  the  causes  mentioned  in 
these  requests,  would  have  been  the  fall  of 
the  clamp,  and  the  turning  of  the  wheel  by 
the  weight  of  the  clamp  alone,  and  that  the 
wheel  would  have  moved  with  so  little  force 
that  no  harm  could  have  been  done  to  the 
plaintiff.  In  that  case,  while  he  would  not 
have  been  hurt  if  the  machine  had  not  start- 
ed, its  starting  was  not  the  thing  to  which 
his  hurt  was  due,  and  the  Jury  could  find 
that.  In  the  exercise  of  due  care,  he  was 
justified  In  believing  that  the  power  was  not 
on,  and  in  acting  as  if  it  were  not  on.  The 
starting  of  the  machine  by  the  plaintiff,  or 
from  any  of  the  causes  mentioned  in  these  re- 
quests, would  then  be  a  matter  which  would 
not  prevent  the  plaintiff  from  recovering,  for 
he  might  have  started  it  without  negligence, 
and  he  might  be  found  not  to  have  assumed 
the  risk  of  the  injury  which  ensued,  and 
which  be  had  no  reason  to  expect  would  hap- 
pen. The  Jury  oould  find  that  the  plaintiff 
lost  his  arm,  not  because  the  machine  start- 
ed, but  because,  when  it  started,  a  power, 
without  which  the  starting  would  have  done 
no  harm,  operated  because  of  something 
which  he  was  not  bound  to  anticipate  or  guard 
himself  against,  and  which  the  Jury  could 
find  was  due  to  the  defendant's  fault,  namely, 
the  creeping  of  the  belt  All  the  matters  dealt 
with  in  these  three  requests  were  matters 
bearing  upon  the  questions  whether  the  plain- 
tiff was  precluded  from  recovering  because 
he  was  not  In  the  exercise  of  due  care,  or  be> 
cause  he  had  assumed  the  risk  of  Injury,  If 
the  principles  of  those  doctrines  were  stated 
correctly,  and  In  such  a  way  as  to  enable  th« 
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Jary  to  apply  them  InteUlgently  to  what, 
from  the  conflicting  evidence,  they  should 
find  to  be  the  facts,  the  defendant  cannot 
complain  that  they  were  not  applied  In  detail 
by  the  court  tx>  a  particular  state  of  facta 
which  might  or  might  not  be  found  by  the 
jury.  If  we  assume,  in  favor  of  the  defend- 
ant, that  it  was  not  in  dispute  that  the  dan- 
ger that  the  weight  of  the  clamp  might  stall 
the  gear  wheel  because  the  rods  were  off  cen- 
ter was  obvious,  so  that  the  plaintlS  must  be 
held  to  have  taken  the  risk  of  it,  this  was 
the  only  matter,  to  which  the  requests  might 
be  construed  to  relate,  which  was  not  in  dis- 
pute. There  was  a  special  request,  the  thir- 
teenth, relating  to  it,  and  this  was  given.  In 
substance,  at  the  oondusion  of  the  charge. 
Taken  In  connection  with  the  particular  rul- 
ing so  given,  we  think  the  charge  sufficiently 
and  correctly  instructed  the  Jury  upon  this 
branch  of  the  case.  There  Is  no  contention 
that  they  were  not  correctly  and  sufficiently 
Instructed  as  to  due  care  and  negligence.  Up- 
on the  question  whether  the  plaintiff  was  pre- 
cluded from  recovering  by  having  accepted 
the  risk,  the  Jury  were  instructed  that  the 
plaintiff  assumed  the  risk  incident  to  the  con- 
dition in  which  he  was  Informed  that  the  ma- 
chine was,  and  that  a  workman  assumes  the 
dangers  of  the  employment  to  which  he  vol- 
untarily and  Intelligently  assents;  and,  with 
more  particularity,  that  if  the  request  or  the 
information  was  that  the  machine  was  out  of 
repair,  and  for  the  plaintiff  to  go  and  repair 
it,  he  Impliedly  contracted  to  take  the  obvious 
risks  of  the  condition  in  which  the  machine 
was  when  he  agreed  to  repair  It.  This  was 
all  that  the  defendant  could  demand  upon 
this  branch  of  the  case. 

The  ninth  request  is  not  stated  in  the  bill 
of  exceptions,  and  we  assume  that  It  wss 
given,  or  that  it  Is  not  material  to  the  Ques- 
tions argued.  We  have  seen  that  the  tenth, 
eleventh,  and  twelfth  requests  were  prop- 
erly denied,  and,  in  connection  with  the  fifth 
request,  that  the  question  of  law  to  which 
the  tenth  was  directed  was  properly  dealt 
with  In  the  charge.  The  eleventh  request, 
while  purporting  to  deal  with  the  defendant's 
duty  or  breach  of  duty  In  having  the  machine 
In  the  condition  in  which  It  was,  looked,  in  ef- 
fect, to  the  same  aspect  of  the  case  as  the 
fifth  request,  and  did  not  make  it  obligatory 
upon  the  presiding  Justice  to  do  more  than  to 
state  correctly  the  principles  of  law  govern- 
ing the  defendant's  obligation  to  the  plaintiff. 
As  we  have  already  seen,  the  twelfth  request 
was  properly  denied,  because  there  was  an 
asi>ect  of  the  evidence  in  which  it  was  the 
defendant's  duty  to  warn  the  plaintiff  of  the 
danger  which  might  result  from  the  creeping 
of  the  belt,  and  the  law  which  should  apply 
to  the  question  was  correctly  stated  In  the 
charge.  We  think  that  the  instructions  given 
Bofflciently  and  correctly  laid  down  the  law 
upon  the  matter  embraced  in  the  requests 
which  were  not  given.  Upon  consideration  of 
all  the  evidence,  it  seems  to  us  correct  to  say, 


as  the  Jury,  in  effect,  were  instructed,  that 
practically,  after  settling  the  questions  of  doe 
care,  the  determination  of  the  case  depended 
upon  whether  the  statement  and  the  request 
to  the  plaintiff  were  general,  and  ujton  the 
cause  which  set  the  machine  in  motion.  The 
instrtictions  covered  correctly  the  question  of 
what  due  care  required  of  the  plaintiff  and  of 
the  defendant,  the  obligation  of  the  defend- 
ant as  to  giving  warning,  and  the  law  as  to 
the  risks  assumed  by  the  plaintiff.  Kxc^p- 
tions  overruled. 


(166  Mau.  E82) 
VAN  INGBN  et  al.  v.  BBAL  et  aL 

(Supreme  Judicial  C!ourt  of  Maasachuaetta. 
Suffolk.     April  7,  1896.) 

iNSOLVBirOT— PROCEBDIKOS  TOB  OolfPOSITIOK— AS- 

aiONEE — Whkh  Appoiktkd — Vauditt  o» 
Claims — ^How  Dbtbsminbd. 

LPob.  St.  c.  157,  S  S2,  relating  to  insol- 
vency, provides  that  when  a  claim  ia  presented 
for  proof  beforp  the  election  of  an  assl^ee,  and 
the  judge  entertains  doubts  of  its  validity,  or  of 
the  right  of  the  creditor  to  prove  It,  and  is  of 
the  opinion  that  such  validity  or  right  ought  to 
be  investigated  by  the  assignee,  he  may  postpone 
proof  until  the  assignee  is  chosen.  St  1884,  c. 
236, 1  5,  as  amended  by  St  1885,  c.  353.  S  1,  pro- 
vides that  Pub.  St  c.  157,  Si  2&-^l,  iadosive, 
and  Id.  §§  33-39,  inclusive,  shall  be  of  force  in 
compositioD  proceedings  so  far  as  they  can  be 
applied  thereto,  but  that  the  proceedings  shall  not 
be  stayed  on  account  of  an  appeal  from  the  al- 
lowance or  rejection  of  a  claim.  Held,  that  Pub. 
St  c.  157,  §  32,  does  not  apply  to  composition 
proceedings,  and  that  an  assignee  should  not  be 
appointed  in  such  proceedings  solely  to  represent 
creditors  in  the  proof  of  claims,  so  that,  un- 
less there  are  other  reasons  for  the  appointment, 
the  judge  of  insolvency  should  lumself  proceed 
and  determine  whether  doubtful  claims  presented 
should  be  allowed. 

2.  Where  the  oonrt  of  insolvency  improperly 
allows  claims,  and  confirms  a  composition,  a  bill 
will  lie  in  the  supreme  judicial  court  by  other 
creditors  or  the  debtor  to  set  aside  the  confirma- 
tion, under  Pab.  St  c.  157,  |  15;  and  where  the 
amount  of  the  claims  in  dispute  is  large,  and  the 
debtor  has  not  obtained  the  assent  to  the  com- 
position of  the  requisite  number  of  creditors  and 
amount  of  claims,  except  by  including  the  dis- 
puted claims  and  their  h^ders,  such  court  shoold 
not  only  determine  whether  the  composition 
should  be  set  aside,  but  also,  according  to  the 
usual  proceedings  in  equity,  the  validi^  of  the 
claims  in  dispute,  and  how  far,  if  at  all,  the 
proofs  of  them  should  be  altered  or  expunged; 
and  the  decree  of  such  court  on  such  claims 
should  be  certified  to  the  court  of  insolvency  for 
its  direction. 

Appeal  from  supreme  Judicial  court,  Sutfolk 
county;  Charles  Allen,  Judge. 

BUI  by  Edward  H.  Von  Ingen  and  another, 
partners  as  E.  H.  Van  Ingen  &  Co.,  against 
Caleb  6.  Real,  Robert  Grant,  judge  of  the 
court  of  Insolvency  for  the  county  of  Suf- 
folk, and  others,  to  set  aside  a  decree  of  the 
court  of  Insolvency  confirming  certain  com- 
position proceedings  in  the  case  of  Caleb 
G.  Beal,  an  hisolvent  debtor.  The  bill  was 
discontinued  against  the  defendant  Judge. 
There  was  a  decree  for  plaintiffs,  iad  defend- 
ants appeaL     Reversed  with  direction. 
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Q.  B.  Fowlev,  J.  Prentiss,  and  B.  S.  HUl, 
for  appellants.  R.  M.  Morse,  W.  S.  Logan, 
and  O.  E.  Hellier,  for  appeUees.  B.  D.  Wes- 
ton-Smlth,  for  Tlmolet,  trustee. 

FIELD,  C.  3.  This  case  presents  an  Im- 
portant qnestlon  of  practice  In  proceedings 
for  composition  In  Insolvency.  It  is  contend- 
ed bj  the  petitioners  that,  when  objection  Is 
made  to  claims  offered  for  proof  which  are 
large  and  api>ear  to  be  doubtfnl,  it  Is  the 
duty  of  the  Judge  of  Insolvency  to  postp<«e 
the  consideration  of  them,  and  to  apimlnt  an 
assignee  to  examine  them,  who  may  appeal  to 
the  superior  court  if  they  are  subsequently 
allowed  against  his  objection.  It  Is  contend- 
ed by  the  respondents  that  an  assignee  should 
never  be  appointed  In  composition  proceed- 
ings for  the  sole  purpose  of  representing  cred- 
itors la  the  proof  of  claims,  or  of  appealing 
from  the  allowance  of  claims,  whether  In  the 
Interest  of  the  debtor  or  of  the  creditors. 
The  settlement  of  the  estate  of  an  inaolTent 
debtor  by  a  composition  in  insolvency  la  dif- 
ferent in  many  of  its  principal  features  from 
a  settlement  by  a  distribution  of  the  assets 
through  the  Intierventlon  of  an  assignee  under 
other  proTlsions  of  the  statutes.  The  object 
of  the  statutes  providing  for  composition  is 
to  enable  a  debtor,  with  the  approval  of  the 
court  and  of  a  certain  proportion  of  his  cred- 
itors, to  settle  his  affairs,  and  pay  his  cretl- 
itois  as  much  as  he  reasonably  can,  and  ob- 
tain a  discharge,  without  suffering  the  in- 
convenience and  loss  which  often  comes  from 
an  assignment  in  insolvency.  To  make  this 
method  effectual.  It  Is  usually  necessary  that 
it  should  be  speedy.  Delay  for  any  consid- 
erable time  often  is  fatal  to  the  scheme  and 
detrimental  to  all  concerned.  The  statutes 
are  framed  with  this  fact  in  view.  They  con- 
template proceedings  which  ahaU  reach  a  re- 
sult quickly  against  the  opposition  of  some  of 
the  creditors  if  the  majority,  or  three-quar- 
ters, in  number  and  value  of  the  creditors 
and  the  court  are  of  opinion  that  the  best 
interests  of  all  will  be  promoted  by  the 
confirmation  of  the  settlement  proposed.  An 
offer  of  composition  may  be  made  at  any 
stage  of  the  proceedings.  Whenever  the  com- 
position is  proposed,  the  proceedings  for  the 
disposal  and  distribution  of  the  assets  hy  an 
assignee  may  be  immediately  suspended,  and 
the  rights  of  all  parties  may  be  protected  by 
proper  orders  until  It  can  be  determined 
whether  the  composition  shall  be  confirmed. 
St  1884,  c.  236,  §  3.  If  the  offer  Is  made  at 
the  time  of  filing  the  petition,  It  often  hap- 
pens that  no  warrant  Is  issued  and  no  as- 
signee chosen.  There  usually  Is  no  occasion 
to  issue  a  warrant  or  to  choose  an  assignee 
tor  any  of  the  principal  purposes  for  which 
such  proceedings  are  bad  when  no  offer  of 
composition  Is  made.  Section  32  of  chapter 
157  of  the  Public  Statutes  is  as  follows: 
"When  a  claim  is  presented  for  proof  before 
the  election  of  an  assignee,  and  the  Judge  en- 
tertains doubts  of  its  validity,  or  of  the  right 


of  the  creditor  to  prove  it,  and  Is  of  the  opin- 
ion that  such  validity  or  right  ought  to  b6 
investigated  by  the  assignee,  he  may  po8t> 
pone  the  proof  of  the  claim  until  after  the 
assignee  Is  chosen."  It  is  manifest  that  the 
legislature  did  not  intend  that  action  under 
this  section  should  be  taken  when  the  pro- 
ceedings are  In  reference  to  a  proposed  com- 
poBltioa.  This  section  is  not  applicable  to 
such  proceedings.  Tills  is  the  language  of 
the  statutes:  "The  provisions  of  sections 
tw«ity-8lx  to  thirty-one  ln<dusive,  and  of  sec- 
tions  thirty-three  to  thirty-nine  inclusive,  of 
said  chapter  [chapter  157,  Pub.  St],  concern- 
ing  debts  and  proof  of  claims,  shall  apply  to 
and  be  of  force  in  composition  proceedings 
so  far  as  they  can  be  applied  thereto.  But 
the  proceedings  shall  not  be  stayed  or  sus- 
pended on  account  of  an  appeal  from  the  al- 
lowance  or  rejection  of  a  claim."  St  1884,  c. 
236.  I  6,  as  amended  by  St  1885,  c.  353,  {  1. 
The  provision  that  the  sections  immediately 
before  and  after  section  32  shall  be  applica- 
ble to  composition  proceedings  is,  in  effect,  a 
legtslatlve  declaration  that  section  32  shiall 
not  It  implies  that  in  such  cases,  unless 
there  are  other  reasons  for  the  choice  or  ap- 
pointment of  an  assignee,  the  Judge  of  Insol- 
vmcy  shall  proceed  and  determine  whether 
the  claims  presented  should  or  should  not  be 
allowed.  It  is  to  be  remembered  that  the 
principal  question  before  the  court  of  In- 
solvency Is  whether  a  certain  offer  of  compo- 
sition shall  be  confirmed.  If  the  offer  Is  a 
proper  one,  which  it  is  for  the  interest  of  the 
creditors  generally  to  accept,  creditors  who 
object  to  the  allowance  of  a  claim  are  not 
necessarily  harmed  by  an  error  of  the  court 
In  allowing  It  Of  conrse,  the  number  and 
amount  of  claims  properly  provable  are  Im- 
portant to  be  determined  In  deciding  wheth- 
er the  proposed  composition  has  been  assent- 
ed to  by  the  requisite  number  of  creditors, 
and  the  proposed  dividend  is  sufficient  In 
amount;  and.  In  the  hearing  on  the  confirma- 
tion of  the  composition,  the  same  questions 
may  be  Incidentally  Involved  as  are  to  be  con- 
sidered In  passing  upon  the  allowance  of 
claims.  If  claims  have  been  Improperly  al- 
lowed, these  claimants  should  not  be  counted 
in  finally  determining  whether  the  assent  of 
a  sufficient  number  of  creditors  has  been  ob- 
tained, nor  should  the  claims  be  reckoned 
among  the  debtor's  liabilities.  If,  by  reason 
of  errors  in  matters  of  this  kind,  the  court  of 
insolvency  confirms  a  composition  which 
ought  not  to  be  confirmed,  then,  we  think, 
the  interests  of  other  creditors  or  of  the  debt- 
or are  Injuriously  affected,  and  that  under 
Pub.  St.  c.  157,  {  15,  the  proceedings  can  be 
revised  and  the  errors  corrected.  The  enact- 
ment that  the  composition  "proceedings  shall 
not  be  stayed  or  suspended  on  account  of  an 
appeal  from  the  allowance  or  rejection  of  the 
claim"  means  that  these  proceedings  may  go 
on  to  their  termination  In  the  court  of  Insol- 
vency after  an  appeal  from  the  allowance  or 
rejection  of  a  claim  In  the  same  way  as  U 


Digitized  by  LjOOQ  IC 


518 


NORTHBASTBaN  BSFOBTBB,  VoL  43. 


OiMMi. 


-no  appeal  had  been  taken.  But,  after  a  de- 
cree baa  been  entered  by  the  coart  of  insol- 
vency eonflrming  a  composition,  we  think 
any  person  aggrieyed  may  bring  the  case  to 
this  court,  under  said  section  15,  for  the  cor- 
rection of  errors,  and  may  obtain  relief  if 
this  court  deems  the  errors  such  as  to  call  for 
relief. 

We  have  no  doubt  of  the  power  of  the  court 
of  insolvency,  in  the  exercise  of  its  discretion, 
to  appoint  at  any  time  an  assignee,  with  a 
view  to  performance  of  official  duties  of  any 
Ifind  for  the  protection  of  any  persons  inter- 
ested in  the  estata  .  It  lias  been  decided  that 
the  debtor  has  no  right  of  appeal  to  the  su- 
perior court  from  the  allowance  of  a  claim, 
ultbough  he  deems  it  illegal  and  unjust,  and 
although  he  is  injured  if  he  is  obliged  to  pay 
a  dividend  upon  It  under  his  offer  of  compo- 
sition. Thomson  ▼.  Poor,  163  Mass.  26,  39 
N.  £}.  407.  It  is  also  clear  that  a  creditor 
has  no  right  of  appeal  to  the  superior  court 
from  the  allowance  of  the  claims  of  other 
creditors,  because  the  statute  gives  him  non& 
Freeland  v.  Bank,  16  Gray,  137.  The  statutes 
providing  for  a  compo^tion  contemplate  the 
possibility  of  appeals  of  some  kind  from  the 
allowance  or  rejecti^'n  of  claims.  Appeals  to 
the  superior  court  may  be  taken  by  an  as- 
signee in  cases  where  an  assignee  has  been 
chosen  <x  appointed;  and  there  Is  some  rea- 
son for  the  contention  that  the  court  of  in- 
solvency, in  the  exercise  of  its  discretion, 
ought  sometimes  to  appoint  an  assignee,  so 
that  appeals  may  be  taken  to  the  superior 
court,  particularly  when  persons  interested  in 
the  estate  desire  to  take  such  appeals,  and 
the  claims  in  dispute  are  large,  and  there  are 
reasonable  grounds  for  contesting  them,  or 
for  suspecting  that  there  may  l>e  collusion  be- 
tween the  debtor  and  the  creditors  who  pre- 
sent them.  But,  if  the  judge  declines  to  ap- 
point an  assignee,  we  think  that  the  court  of 
insolvency  should  not  stay  or  suspend  the  pro- 
ceedings, and  that  It  is  not  necessary  that 
this  court,  on  a  petition  under  Pub.  St  c.  157, 
}  15,  should  revise  this  decision  of  the  court 
of  insolTency,  if  relief  can  be  obtained  in  oth- 
er ways.  If  any  person  is  aggrieved  by  the 
allowance  or  rejection  of  claims  and  the  con- 
sequent confirmation  of  a  composition,  we  are 
of  opinion  tliat  there  may  be  relief  on  a  bill 
or  petition,  under  Pub.  St  c.  157,  {  15.  It 
seems  to  us  that  the  present  bill  or  petition  is 
properly  brought  under  this  section,  and  that 
it  can  be  determined  in  the  present  proceed- 
ings whether  the  composition  confirmed  by 
the  court  of  insolvency  should  be  set  aside, 
and  that  all  incidental  questions  also  be  heard 
and  determined. 

Before  the  passage  of  St  1S80,  c.  246,  f  9, 
now  Pub.  St.  c.  157,  i  35,  an  assignee  could 
bring  a  bill  in  this  court  to  expunge  a  claim 
under  provisions  of  statute  like  those  contain- 
ed In  Pub.  St  c.  157,  §  15.  The  court  of  in- 
solvency then  had  no  power  to  expunge  a 
claim  without  the  consent  of  the  creditcx'  aft- 
er the  meeting  liad  been  finally  adjourned  at 


which  it  had  been  allowed,  although  the  time 
(or  taJdng  an  appeal  to  the  superior  court 
bad  expired  before  the  groimds  had  lieen  dis- 
covered by  the  assignee  on  wlilch  the  claim 
should  be  expunged.  Hill  v.  Hersey,  1  Gray, 
584;  Hall  t.  Marsh.  11  AUen,  563.  Under 
Pub.  St  c.  157,  §  35,  no  appeal  lies  to  the  su- 
perior court  from  the  order  of  the  court  of  in- 
solvency altering  or  expunging  a  claim,  or  re- 
fusing to  alter  or  expunge  it;  but  the  remedy 
is  under  Pub.  St  c.  157,  1 15.  New  Bedfmd 
Inst.  T.  Hathaway,  134  Mass.  69;  Seals  t. 
Case,  138  Mass.  138;  Spurr  t.  Dean,  138 
Mass.  84,  28  N.  B.  452.  In  the  present  case, 
as  there  is  no  assignee,  the  remedy  under  this 
section  must  be  at  the  instance  of  the  credit- 
ors or  of  the  debtor.  In  many  compositions 
it  may  be  that  the  amount  of  the  clAlms  in 
dispute  which  are  allowed  or  rejected  is  so 
small  that  they  would  not  affect  the  decision 
of  this  court  upon  the  question  whether  the 
oonflnnatlon  of  the  composition  should  be  set 
aside  or  not,  and  that  the  settlement  ot  the 
disputes  would  <«ly  affect  the  distribution  of 
the  property  deposited  in  court  But  in  the 
present  case,  on  the  allegrations  of  the  bill  of 
complaint  the  amount  of  the  claims  in  dis- 
pute is  very  large,  and  the  debtor  has  not  ob- 
tained the  assent  of  the  requisite  number  and 
amount  of  his  creditors  except  by  including 
the  assent  of  the  creditors  whose  claims  have 
been  allowed  against  the  objection  of  the  com- 
plainants. It  seems  unnecessary  to  require 
these  complainants  to  make  an  application  to 
the  court  of  insolvency  to  expunge  the  claims 
which  have  been  allowed  by  that  court  against 
their  objection  before  bringing  the  present 
blU. 

On  the  facts  stated  in  the  bill,  for  the  rea- 
sons hereinbefore  given,  a  majority  of  the 
court  are  of  the  opinion  that  this  court  should 
not  only  determine  whether  the  confirmation 
of  the  composition  should  be  set  aside,  but 
should  go  on  and  determine,  according  to  the 
usual  proceedings  in  equity,  the  validity  of 
the  claims  in  dispute,  and  how  far.  If  at  all, 
the  proofs  of  them  should  be  altered  or  ex- 
punged, and  that  the  decree  of  this  court  up- 
<m  these  claims  should  be  certifled  to  the 
court  of  insolvency  for  its  direction,  as  well 
as  the  decree  upon  the  confirmation  of  the 
compositloa     So  ordered. 


LEGG  et  al. 


ass  Mass.  SfiS) 
T.  VINAL  et  al. 


(Snpreme  Jadidul  Conrt  of  Massachnsetts. 
Suffolk.     April  2,  1896.) 

NOTKS— NOTICg  OP    NOSPATMBRT — BVIDENOS— DS* 

MAND  or  Fatmbnt— Proof  or  Norioa 

— PBOTSaT  Fms. 
1.  Under  Pub.  St  c.  77,  {  22,  providing 
that  the  protest  of  a  note,  duly  certified  by  a 
notary  public,  shall  be  prima  facie  evidence  of 
the  notice  given  to  the  mdorser,  such  protest  is 
prima  facie  evidence  of  the  notice  of  nonpayment 
to  a  person  l>ecoming  a  party  by  signatuie  on 
the  back  of  the  note,  in  blank,  before  delivery, 
who  is,  under  Pub.  St  c.  77,  §  15,  entitled  to  no- 
tice of  nonpayment  as  an  indoner. 
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2.  Pnb.  St  e.  77,  i  16,  proTidlng  that  per- 
sona becoming  parties  to  a  note  by  signature  up- 
on the  back  thereof,  in  blank,  before  delivery, 
shall  be  entitled  to  notice  of  nonpayment,  the 
same  as  an  indorser,  does  not  require  demand  of 
payment  upon  all  of  those  so  signing,  to  bind  the 
others  so  signing. 

8.  Demand  of  payment,  without  actual  ex- 
hibition of  the  note,  ia  sufficient  to  bind  the  in- 
dorser, where  the  maker  does  not  demand  to  see 
the  note,  but  refuses  payment  for  lack  of  funds. 

4.  Notice  of  nonpayment  of  note,  setting 
forth  the  dishonor  of  the  note,  protest  for  non- 
payment, demand  and  refusal  of  payment,  and 
that  the  holder  looks  to  the  indotser  for  pay- 
ment, is  sufficient. 

6.  Protest  by  a  notary  of  the  nonpayment 
of  a  note,  stating  that  an  indorser  was  duly  no- 
tified of  the  dishonor  of  the  note  by  written  no- 
tice sent  by  mail  to  him  at  P.,  without  stating 
that  the  indorser's  residence  was  P.,  is  prima 
facie  evidence  of  dne  notice  to  the  Indorser.  Pub. 
St  c.  77,  »  22. 

6.  Pub.  St.  c.  77,  S  22,  making  the  notarial 
protest  of  a  note  prima  facie  evidence,  places 
notes,  in  thnt  respect,  on  the  same  footing  as  for- 
eign bills,  end  authorises  recovery  of  the  protest 
fees. 

Report  from  superior  cotirt,  Suffolk  county; 
Bdgar  J.  Sherman,  Judge. 

Action  by  Charles  E.  Legg  and  others 
against  William  L.  Yinal  and  others.  Oase  re- 
ported to  the  supreme  court  at  request  of  de- 
fendant LawBon  and  another.  Judgment  tor 
plalntlfla. 

Harvey  N.  Shepard,  for  plaintiffs.  Homer 
Albers,  for  defendants. 

LATHROP,  J.  The  defendants  Palmer 
and  LawBon  alone  contest  their  liability  on 
the  promissory  note  declared  on.  We  as- 
sume that  the  defendants  named  are  co- 
makers of  the  note  in  suit,  and  that  by  Pub. 
St  c.  77,  {  15,  they  have  the  right  "to  notice  of 
non-i>ayment,  the  same  as  an  indorser."  Mul- 
care  t.  Welch,  100  Mass.  58,  36  N.  E.  97;  State 
Trust  Ck).  y.  Owen  Paper  Co.,  162  Mass.  156, 
38  N.  E.  438.  The  question  then  arises  wheth- 
er the  certiflcate  of  the  notary  was  admissible 
In  evidence.  By  Pub.  St  c.  77,  S  22,  it  is  pro- 
vided, "The  protest  of  a  bill  of  exchange,  note 
or  order  duly  certified  by  a  notary  public 
under  his  hand  and  official  seal,  shall  be  prima 
facie  evidence  of  the  facts  stated  in  such 
protest,  and  of  the  notice  given  to  the  draw- 
er or  indorser."  The  defendants  contend  that 
as  they  are  not  drawers  or  indorsers  the  stat- 
ute does  not  apply  to  them.  But  we  are  of 
opinion  that,  taking  this  section  In  connection 
-with  section  15,  the  provisions  of  section  22 
apply  to  persons  who  are  'to  receive  notice  aa 
indorsers. 

The  defendants  further  contend  that  a  de- 
mand was  necessary  upon  Palmer,  in  order  to 
bold  Lawson,  but  we  find  nothing  in  section 
15  to  warrant  such  a  contention.  This  is  not 
the  case  of  an  indorsee  suing  an  indorser, 
-where  no  demand  has  been  made  upon  all  the 
Joint  promisors,  as  in  Bank  v.  Willis,  8  Mete. 
(Mass.)  504,  but  of  the  payee's  suing  the  joint 
promiaors.  In  such  a  case,  while  section  15 
requires  notice  of  nonpayment  to  be  given  to 
tbose  whose  names  are  on  the  back  of  the 
note,  oo  demand  upon  them  is  necessary. 


Several  objections  are  made  to  the  form  of 
the  protest  It  is  said  that  the  protest  does 
not  show  that  presentment  of  the  note  waa 
made.  The  protest  states  that  the  notary 
went  with  the  original  note,  and  made  de- 
mand thereof  at  the  promisor's  office,  No.  64 
Federal  street,  and  the  person  in  charge  an- 
swered, "No  funds."  If  we  assume  that  un- 
der section  15  the  defendants  were  entitled 
to  anything  more  than  notice  of  nonpayment, 
we  still  are  of  opinion  that  the  protest.  In  this 
respect,  is  sufficient  While  the  maker  of  a 
note  is  entitled,  ui>on  demand  for  payment,  to 
have  the  note  exhibited  to  him,  yet  if  he  does 
not  ask  to  see  the  note,  and  refuses  to  pay  it 
on  other  grounds,  this  is  a  sufficient  present- 
ment to  bind  an  indorser.  King  v.  Orowell, 
61  Me.  244;  Lockwood  v.  Crawford,  18  Conn. 
361, 373. 

The  notice  to  Lawson  was  put  in  evidence 
by  the  agreement  of  parties.  It  sets  forth 
the  dishonor  of  the  note.  Its  protest  for  non- 
IKiyment,  demand  of  payment,  and  refusal  to 
pay,  and  that  the  holder  looked  to  Lawson  for 
payment  This  notice  is  more  full  than  the 
one  held  to  be  good  in  Bank  v.  Laffin,  5  Gush. 
646.  There  the  notice  simply  stated  that  the 
note  (which  was  described)  was  protested  for 
nonpayment,  and  that  the  holders  looked  to 
the  person  to  whom  the  notice  was  sent  for 
payment  This  was  held  to  be  enough.  See, 
also,  2  Ames,  Bills  &  N.  368,  378,  and  caaea 
dted. 

The  notice  to  Palmer  was  not  put  Into  the 
case,  but  the  protest  sets  forth  that,  the  note 
remaining  unpaid,  the  notary  "duly  and  of- 
ficially" notified  him  of  said  dishonor,  by 
written  notice  sent  per  mail  to  Peabody, 
Mass.,  requiring  payment.  No  objection  is 
made  to  the  sufficiency  of  this  statement,  ex- 
cept that  it  is  argued  that  the  protest  should 
also  have  stated  that  Peabody  was  his  correct 
residence  or  address.  The  authorities  upon 
this  point  are  conflicting.  In  support  of  the 
defendant  Palmer's  contention  are  Sprague  v. 
Tyson,  44  Ala.  338;  Turner  v.  Bogers,  8  Ind. 
139;  Sullivan  v.  Deadman,  19  Ark.  484;  and 
Stiles  V.  Inman,  55  Miss.  469.  But  in  Bank  v. 
Smith,  11  Wheat  171,  the  only  evidence  of 
notice  of  dishonor  was  the  testimony  of  a  no- 
tary to  the  effect  that  on  the  day  of  the  dis- 
honor be  put  in  the  postoffice  notice  of  non- 
payment, addressed  to  the  defendant  at  Alex- 
andria. On  a  demurrer  to  the  evidence  it  was 
held  by  the  supreme  court  of  the  United 
States  that  this  was  sufficient  to  charge  the  in- 
dorser, and  that  the  Jury  would  have  been 
warranted  in  inferring  that  the  defendant's 
residence  was  In  Alexandria.  To  the  same 
effect  is  Llnkous  v.  Hale,  27  Orat  668,  which 
also  came  up  on  a  demurrer  to  evidence.  And 
in  Wamsley  v.  Rivers,  34  Iowa,  463,  the  same 
was  held  under  a  statute  similar  to  our  own. 
The  better  view  seems  to  us  to  be  that  it  is 
fair  to  presume,  in  the  absence  of  evidence  to 
the  contrary,  that  the  notary,  who  is  a  pub- 
lic officer,  has  ascertained  where  the  in- 
dorser lived,  and  has  correctly  stated  his 
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{dace  of  residence.    Indeed,  In  the  case  at 

bar  no  specific  objection  of  this  sort  was 
made.  If  It  had  been,  the  plaintift  might  have 
shown  this  fact  AU  the  objections  were  of 
the  most  general  kind,— a  practice  not  to  be 
faTored. 

The  remaining  question  Is  whether  the 
plaintiffs  were  entitled  to  recover  the  no- 
tarial  fees  of  protest  There  Is  no  doubt  that 
these  fees  could  have  been  recovered  If  this 
had  been  a  foreign  bill  of  excliange.  But  It 
was  held  In  Bank  v.  Cutter,  3  Pick.  414,  that 
such  fees  could  not  be  recovered  in  the  case  of 
a  domestic  note.  The  reason  given  is  "be- 
cause the  agency  of  a  notary  is  not  necessary, 
however  it  may  be  for  the  convenience  of  the 
parties."  The  authorities  upon  this  point  are 
not  unUorm.  See  2  Ames,  Bills  &  N.  203,  206, 
and  cases  cited;  2  Daniel,  Neg.  Inst  {  9U3. 
Blit  the  case  of  Bank  v.  Cutter  has  never 
been  controverted  In  this  commonwealth,  and, 
so  far  as  we  are  aware,  has  always  been  fol- 
lowed. In  practice,  until  St.  18S0,  c.  4, 
DOW  embodied  in  Pub.  St  c.  77,  §  22.  The  act 
of  a  notary  public,  prior  to  the  passage  of  St 
1880,  c.  4,  In  protesting  a  promissory  note,  was 
not  considered  as  an  official  act,  although,  if 
be  died  before  the  trial,  his  written  memoran- 
dum was  admissible  as  secondary  evidence. 
Porter  v.  Judson,  1  Gray,  175.  The  statute 
In  question  makes  the  protest  of  the  notary, 
under  bis  hand  and  official  seal,  prima  facie 
evidence.  In  Johnson  v.  Brown,  154  Mass. 
105,  27  N.  E.  994,  It  was  held,  under  this  stat- 
ute, that  a  protest  of  a  promissory  note  was 
admissible  without  proof  of  the  signature  of 
the  notary,  or  that  he  was  a  notary  at  the 
date  of  the  protest.  A  protest  of  a  note,  un- 
der this  statute,  is  put  on  the  same  footing  as 
the  protest  of  a  foreign  bill  of  exchange,  and 
there  is  no  good  reason  why  the  notarial  fees 
should  not  be  allowed,  as  in  the  case  of  a  for- 
eign bill  of  exchange.  Judgment  on  the  find- 
ing. 


(16E  MiiBS.  588) 

COMMONWEALTH  v.  GOODAUU 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    AprU  8,  1896.) 

DiSORDBRLT  HOOSES — RSPBAI,  Or  BtaTUTB. 

1.  The  common-law  offense  of  keeping  a  dis- 
orderly house  was  not  repealed  by  Pub.  St.  c. 
101,  I  6,  making  all  places  resorted  to  for  prosti- 
tution, lewdness,  etc.,  common  nuisances,  nor  by 
chapter  207,  i  13,  prescribing  the  punishment 
for  keeping  a  nonse  of  ill  fame. 

2.  A  prosecution  for  the  common-law  offense 
of  keeping  a  disorderly  bouse  may  be  sustained 
by  proof  that  such  bouse  was  resorted  to  by  im- 
moral persons  for  the  purpose  of  prostitution, 
without  evidence  that  it  was  otherwise  disorder- 
ly. 

KnowltoD,  J.,  dissenting. 

Exceptions  from  superior  court,  Bristol 
county;    Henry  N.  Sheldon,  Judge. 

Victoria  Goodall  was  convicted  of  keeping 
a  disorderly  house,  and  brings  exceptions. 
Exceptions  overruled. 


A.  J.  Jennings,  Dlst  Atty.,  for  the  Com- 
monwealtli.  J.  W.  Comminga,  for  defend- 
ant 

LATHBOP,  J.  The  offense  charged  in  the 
complaint  is  a  common-law  offense.  The  de- 
fendant concedes,  in  his  brief,  "that  upon  all 
the  evidence,  direct  and  circumstantial,  the 
Jury  might  have  been  warranted  in  returning 
a  verdict  of  gnllty,"  bat  contends  that  the 
latter  part  of  the  instruction  requested  should 
have  been  given,  and  that  the  court  should 
have  Instructed  the  Jury  that  merely  resort- 
ing to  the  house,  without  misconduct  in  it 
of  women  whose  reputation  for  chastity  was 
bad,  was  not  sufKdent  to  warrant  a  convic- 
tion. We  are  of  the  opinion  that  the  instruo 
tions  given  were  sufficient  and  that  the  In- 
Btmction  asked  should  not  have  been  given. 
In  Com.  y.  Cobb,  120  Mass.  356,  the  instruc- 
tions given  were  held  to  be  correct,  and  one 
of  them  was  this:  "The  nuisance  may  con- 
sist In  allowing  the  place  to  be  bo  noisy  and 
disorderly  as  to  disturb  the  public  peace  and 
annoy  the  neighborhood.  But  it  is  not  neces- 
sary to  show  any  such  noise,  becanse  the  nol- 
sance  may  consist  In  drawing  together  dis- 
solute persons  engaged  in  unlawful  practices, 
thereby  endangering  the  public  peace  and 
corrupting  good  morals."  See,  also.  Com.  y. 
Cardoze,  119  Mass.  210;  Reg.  v.  Rice,  L.  B. 
1  Crown  Cas.  21;  Thatcher  v.  State,  48 
Ark.  60,  2  8.  W.  348;  Beard  y.  State,  71  Md. 
275,  17  AtL  1044;  State  y.  WUUams,  30  N.  J. 
Law,  102.  The  other  exceptions  taken  at  the 
trial  were  not  argued,  and  we  regard  them 
as  waived. 

Since  the  argiunent  of  the  case.  It  has  beea 
suggested  that  the  common-law  ofCense  of 
keeping  a  disorderly  house  can  no  longer  be 
proved  by  evidence  that  the  bouse  was. a 
bawdyhouse.  unless  it  was  disorderly  other- 
wise than  as  a  place  resorted  to  for  immoral 
practices.  In  support  of  this  suggestion,  we 
are  referred  to  Pub.  St  c.  207,  {  13,  which  pre- 
scribes tbe  punishment  for  keeping  "a  house 
of  ill  fame,  resorted  to  for  the  purpose  of 
prostitution  or  lewdness."  and  to  Pub.  St  c. 
101,  i  6,  which  provides:  "All  buildings, 
places  or  tenements  resorted  to  for  prosti- 
tution, lewdness  or  Illegal  gaming,  or  used 
for  tbe  illegal  keeping  or  sale  of  intoxicating 
liquor,  shall  be  deemed  common  nuisances." 
The  provisions  of  Pub.  St  c.  207,  §  13,  orig- 
inated In  St  1793,  &  59,  I  8,  and  have  been 
In  the  statutes,  with  some  change  of  penalty, 
ever  since.  Rev.  St  c  130,  {  S;  St  1849,  c. 
84;  Gen.  St  c.  165,  {  13.  The  provisions  of 
Pub.  St  c.  101,  §  6,  liave  been  In  force  since 
St  1855,  c  405,  {  1  (Gen.  St  c.  87,  |  6).  The 
common-law  offense  of  keeping  a  disorderly 
house  may  be  proved  In  various  ways,— by 
showing  that  the  accused  kept  a  common 
bawdyhouse,  a  common  gaming  house,  or  a 
disorderly  place  of  entertainment  See  Stepb. 
Dig.  Cr.  Law,  art  179.  In  Com.  y.  McDon- 
ongh,  13  Allen,  581,  584,  Mr.  Justice  Chap- 
man, speaking  of  the  ofiCens^  at  common  law, 
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aaid:  "Brothels  and  gaming  houses  were 
held  to  be  nuisances  under  all  circumstances, 
but  alehouses  were  not,  unless  they  became 
disorderly."  At  common  law  a  person  could 
he  Indicted  for  keeping  a  bawdyhouse,  for 
keeping  a  gaming  house,  or  for  keeping  a 
diaorderiy  place  of  entertainment;  or  he 
might  be  indicted  for  keeping  a  disorderly 
house,  and  convicted  by  proof  of  any  or  ail 
of  the  distinct  offenses.  If  the  common-law 
offense  of  keeping  a  disorderly  house  no 
longer  apidles  to  a  house  of  111  fame,  it  also 
no  longer  applies  to  a  bouse  where  Illegal 
gaming  is  carried  on,  or  to  one  which  is  dis- 
orderly, and  where  Intoxicating  liquor  Is  sold. 
But  we  find  no  intimation  to  this  effect  In  our 
Reports  since  the  statute  of  1855  was  passed, 
over  40  years  ago.  On  the  other  hand,  there 
is  much  to  show  that  it  has  always  been 
the  understanding  of  the  court  that  the  com- 
mon-law offense  of  keeping  a  disorderly  house 
sdll  remained.  Thus,  in  Com.  v.  McDonongh, 
13  Allen,  581,  where,  pending  a  complaint  for 
selling  intoxicating  liquors,  the  penalty  was 
changed  by  statute,  which  contained  no  sav- 
ing clause  as  to  cases  pending,  and  it  was 
therefore  held  that  the  defendant  must  be 
discharged,  it  was  said  by  Mr.  Justice  Chap- 
man: "As  it  is  not  alleged  that  the  defendant 
kept  a  disorderly  house,  he  cannot  be  held 
guilty  of  an  offense  at  common  law."  Id. 
BS5.  In  C(»n.  v.  Kimball,  7  Gray,  328,  there 
w&ea  two  counts  in  the  Indictment,— one^  at 
common  law,  for  keeping  a  disorderly  house, 
and  the  other  on  St  1855,  c.  406,  {  1.  It  was 
said  by  Mr.  Justice  Bigdow:  "There  was 
no  mlsjoindter  of  counts  in  the  Indictment 
The  offenses  charged  in  the  two  counts,  be- 
ing of  the  same  nature,  might  well  be  ln> 
eluded  in  one  indictment"  While  this  re- 
mark was  obiter,  as  the  first  count  was  aban- 
doned .  by  the  government  during  the  trial, 
It  indicated  what  was  supposed  to  be  the 
law.  So  in  Ccan.  v.  Davenport,  2  Allen, 
290,  there  was  a  count  at  common  law 
for  keeping  a  disorderly  house,  and  one  un- 
der Qen.  St  c.  87,  {  6.  The  defendant  was 
convicted  on  both  counts.  A  new  trial  was 
granted  on  the  first  count,  for  error  In  the 
admission  of  certain  evidence.  See,  also, 
Com.  V.  Cardoze,  119  Mass.  210,  and  Com, 
v.  Cobb,  120  Mass.  356,  for  Instances  of  prose- 
cution being  maintained  at  common  law, 
which  would  fall  within  the  statute.  In  Jen- 
nings V.  Com.,  17  Pick.  80,  it  was  held,  on  a 
writ  of  error,  that  an  indictment  could  be 
maintained  at  common  law  for  keeping  a 
house  of  UI  fame,  and  that  St  1783,  c.  59,  {  8, 
on  the  same  subject,  did  not  by  implication, 
repeal  the  conunon  law.  In  Com.  y.  Bum- 
ford  Chemical  Works,  16  Gray,  231,  it  is 
said:  "But  It  Is  never  to  be  presumed  that 
the  legislature  intended  to  make  any  innova- 
tion upon  the  common  law  further  than  is 
absolutely  required  upon  a  just  interpreta- 
tion of  the  provisions  of  its  positive  enact- 
ments. And  this,  it  is  said  by  Chancellor 
Kent,  has  been  the  language  of  the  courts  In 


every  age.  1  Kent,  Comm.  (eth  Ed.)  464.  In 
the  decisions  cf  our  own  it  has  often  been 
recognized  as  an  established  rule  that  a  stat- 
ute is  not  to  be  construed  as  a  repeal  of  the 
common  law  unless  the  intent  to  alter  it  la 
clearly  expressed.  Com.  v.  Knapp,  0  Pick. 
514;  Melody  v.  Reab,  4  Mass.  473.  It  is  a 
direct  and  necessary  consequence,  from  this 
principle,  that  a  statute  may  be  in  affirmance 
of  the  common  law,  adding  new  regulations 
and  supplying  additional  remedies,  but  leav- 
ing In  full  force  those  which  might  lief  ore 
have  been  resorted  to  for  the  redress  of  pub- 
lic or  private  grievances." 

The  legislature  has  also,  in  defining  the  ju- 
risdiction of  inferior  courts,  shown  that  there 
was  no  intent  to  repeal  the  common-law  of- 
fense by  the  enactmoit  of  the  act  relating 
to  nuisances.  Thus  St  1863,  c.  78,  {  1,  gives 
to  police  courts  "concurrent  jurisdiction  with 
the  superior  court  of  all  offenses"  under  Gen. 
St  c.  87,  H  6,  7,  "and  of  all  complaints  under 
the  common  law,  for  the  keeping  and  main- 
tenance of  a  common,  111-govemed  and  dis- 
orderly house."  The  language  of  Pub.  St  c. 
155,  f  63,  relating  to  trial  JusUces,  is  the 
same,  except  that  Pub.  St  c.  101,  K  6,  7, 
are  mentioned  Instead  of  the  corresponding 
sections  in  the  general  statutes.  These  pro- 
vlsldns  are  also  applicable  to  police  and  dis- 
trict courts,  by  Pub.  St  c.  154,  I  11.  St 
1893,  c.  396,  i  39,  which  relates  to  poUce  and 
district  courts,  gives  to  such  courts  jurisdic- 
tion "of  all  nuisances  at  common  law;  and 
of  the  offense  at  common  law  of  keeping  and 
maintaining  a  common,  lU-goveraed  and  dis- 
orderly house."  In  the  opinion  of  the  ma- 
jority of  the  court,  the  common-law  offense  of 
keeping  a  disorderly  house  has  not  been  re- 
pealed by  Pub.  St  c.  101,  {  e,  or  by  chapter 
207,  {  13,  although  the  evidence  shows  that 
the  house  Is  not  disorderly,  otherwise  than 
as  a  place  resorted  to  for  immoral  practices. 
Exceptions  overruled. 

KNOWLTON,  J.  (dissenting).  Our  legis- 
lature has  enacted  statutes  providing  fully 
for  the  prosecution  and  punishment  of  the 
keepers  of  houses  of  lU  tame.  Pub.  St  c. 
207,  S 13;  Id.  c.  101, 1 6.  I  cannot  agree  that 
such  offenders  are  stUl  liable  to  prosecu- 
tion and  punishment,  in  this  commonwealth, 
at  common  law.  It  is  a  familiar  doctrine 
that,  when  a  statute  is  enacted  covering  the 
whole  subject  of  punishment  for  a  crime, 
there  Is  no  longer  any  place  for  the  opera- 
tion of  the  common  law,  under  which  the 
crime  previously  had  been  punished.  The 
statute  supersedes  the  former  mode  of  pro- 
ceeding that  was  adopted  by  the  courts  for 
want  of  a  statute.  Com.  v.  Cooley,  10  Plckl 
37;  Com.  V.  McDonough,  13  Allen,  681;  Com. 
V.  Dennis,  105  Mass.  162;  Com.  v.  Rumford 
Chemical  Works,  16  Gray,  231.  A  diaorderiy 
house,  as  defined  by  the  courts,  in  proceed- 
ings at  common  law,  is  not  a  house  which 
has  certain  special  criminal  features,  caused 
by  a  particular  kind  of  unlawful  use.    The 
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keeping  of  such  a  house  Is  not  a  crime,  like 
larceny  or  murder,  the  commission  of  which 
Implies  a  special,  recognized  kind  of  crim- 
inal act  The  term  "disorderly  house,"  at 
common  law,  Includes  every  house  that  Is  so 
kept  as  directly  to  disturb  public  order  at 
the  time,  or  to  tend  to  the  corruption  of 
public  morals  and  the  ultimate  disturbance 
of  the  general  good  order  of  the  community. 
€!om.  V.  Oobb,  120  Mass.  356;  Beg.  t.  Rice, 
L.  R.  1  Crown  Gas.  21;  1  Blsh.  Or.  Law,  | 
1107,  and  cases  dted.  Bawdyhouses,  com- 
mon gaming  bouses,  unlicensed  or  Improperiy 
conducted  playhouses,  and  dlsordeiiy  Inns 
or  alehouses  are  all  disorderly  houses,  even 
though  they  do  not  create  a  public  disturb- 
ance In  the  neighborhood.  The  keeping  of 
any  one  of  these  was  Indictable  at  common 
law,  because  such  a  house  Is  a  nuisance. 
The  ofiCense  of  keeping  It  Is  a  single  one,  and 
can  be  punished  but  once,  whether  the  term 
"disorderly"  is  used  in  the  Indictment  or 
not  It  cannot  be  indicted  or  punished  In 
any  form  without  alleging  and  proving  the 
element  of  illegality  which  makes  the  nouse 
"dlsordoly,"  within  the  meaning  of  the 
word  as  used  in  prosecutions  at  common 
law  for  keeping  "a  common,  lU-goTemed 
and  disorderly  house."  In  my  opinion.  It 
Is  too  clear  for  argument  that,  at  com- 
mon law,  a  conviction  upon  a  charge  of 
"keeping  a  common,  ill-governed  and  dis- 
orderly bouse,  to  wit,  a  house  of  111  fame, 
resorted  to  for  prostitution  and  lewd' 
uess,"  was  a  bar  to  a  prosecution  under 
any  other  form  of  allegation  for  keeping 
the  same  house  at  the  same  time,  If  It  was 
not  unlawfully  kept  otherwise  than  by  using 
it  as  a  house  of  ill  fame.  A  house  of  ill 
fame  is  merely  one  kind  of  a  disorderly 
house,  and  when  the  offense  of  keeping  It  is 
made  the  subject  of  a  statute  which  pur- 
ports fully  to  cover  it,  It  is.  In  my  opinion, 
taken  out  from  the  common  law  In  regard 
to  disorderly  houses,  and  that  part  of  the 
common  law  Is  left  to  apply  to  all  other 
kinds  of  disorderly  bouses  which  have  not 
been  made  subjects  of  legislation.  Uf 
course,  any  house  of  common  resort  Is  dis- 
orderly, so  as  to  subject  its  keeper  to  pun- 
ishment at  common  law,  if  it  is  so  noisy  as 
to  disturb  the  neighborhood.  Whether  It 
is  a  bouse  of  Ul  fame  or  not  it  Is  a  dls- 
orderiy  house  of  a  different  kind  from  a 
quiet  house  of  111  fame;  and,  at  common 
law,  it  is  punishable  under  an  allegation  of 
facts  of  a  different  kind,  that  constitute  the 
dlsorderllness.  Different  allegations  cover- 
ing all  kinds  of  disorderly  houses  may  be 
Joined  In  one  indictment  without  making  the 
pleading  bad  for  duplicity,  and  there  must 
always  be  both  an  allegation  and  proof  of 
particular  facts  which  make  the  house  dis- 
orderly. 

The  punishments  required  by  our  stat- 
utes above  dted  are  by  flue  or  imprisonment 
In  the  house  of  correction  not  exceeding 
specified  terms.    The  punishment  at  com- 


mon law  was  by  fine  or  Imprisonment  In 
the  Jail  for  a  term  not  specified  by  any  en- 
actment but  determined  by  the  court  In 
the  exercise  of  its  discretion.  Under  the 
opinion  of  the  court  in  the  present  case,  a 
keeper  of  a  house  of  ill  fame  who  commits 
a  single  well-defined  offense,  which  is  pun- 
ishable in  but  a  single  aspect  of  It  may  be 
proceeded  against  at  the  option  of  the 
prosecutor,  either  under  Pub.  St  c.  101,  | 
6,  or  under  Pub.  St  c.  207,  §  13,  or  under  the 
common  law  for  keeping  a  dlsorderiy  house, 
each  one  of  which  forms  of  proceeding  sub- 
jects the  offender  to  a  possible  punishment 
different  from  that  called  for  under  either 
of  the  others.  In  my  opinion,  it  is  contrary 
to  fundamental  principles  of  criminal  Juris- 
prudence to  make  the  commission  of  one 
offense  subject  the  wrongdoer  to  different 
forms  of  prosecution,  and  different  kinds  of 
punishment  at  the  election  of  the  prosecu- 
tor. It  Is  not  like  the  case  of  a  statute 
which  makes  punishable,  as  distinct  of- 
fenses, different  acts  In  the  same  genoal 
course  of  criminal  conduct,  like  the  act  of 
selling  intoxicating  liquor,  the  act  of  keep- 
ing intoxicating  liquor  for  unlawful  sale, 
and  the  act  of  keying  a  tenement  used  tot 
the  unlawful  sale  of  Intoxicating  liquor, 
each  of  which  acts  Is  different  from  the  oth- 
ers. Here  there  is  but  a  single  act— the 
keeping  of  a  certain  house,— and  there  is  but 
a  single  phase  of  the  act  considered  in  the 
different  modes  of  proceeding.  In  Ck>m.  v. 
Davis,  11  Gray,  48,  it  was  held  that  St  1856, 
c.  406,  S{  1,  2,  repealed  the  former  statute  in 
regard  to  houses  of  lU  fame  (Rev.  St  c. 
130,  {  8;  Pub.  St  c.  207,  {  13)  because  it 
covered  the  whole  subject  Does  not  that 
decision  plainly  assume  that  the  commaa 
law  In  regard  to  houses  of  ill  fame  had 
been  superseded?  But  the  common  law 
in  regard  to  houses  of  111  fame  was  the 
common  law  In  regard  to  this  particular 
kind  of  disorderly  houses,  for  the  common 
law  did  not  punish  the  offense  twice  in  two 
different  forms.  Upon  the  revision  of  our 
laws  In  1860,  the  repealed  section  of  the 
statute  referred  to  In  Com.  v.  Davis  was 
retained,  probably  inadvertently,  so  that  It 
appears  with  St  1855,  c.  406,  {{  1,  2,  In  the 
new  enactment  Oen.  St  c.  87,  H  6>  7;  Id. 
c.  165,  {  13.  In  Com.  v.  Ballou,  124  Mass. 
26,  it  was  decided  that,  because  these  dif- 
ferent provisions  were  enacted  at  the  same 
time,  the  legislature,  having  power  to  enact 
both,  must  be  deemed  to  have  intended  that 
both  should  stand  together,  and  that  a 
keeper  of  a  house  of  Ul  fame  might  be  pro- 
ceeded against  under  either  statute,  at  the 
option  of  the  commonwealth. 

I  can  find  nothing  In  our  law  which  se^ns 
to  me  in  conflict  with  the  view  which  I  have 
expressed.  Certainly  the  statutes  and  deci- 
sions which  recognize  the  continued  exist- 
ence of  the  common-law  offense  of  keeping 
a  disorderly  house  do  not  touch  the  question 
at  issue.    No  one  doubts  that  the  common 
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law  le  still  applicable  to  the  keeping  of  all 
Jdnda  of  disorderly  houses  except  those  that 
the  legislature  has  seen  fit  to  make  the 
subjects  of  statutory  proTisions.  Such  pro- 
Tisiona  have  been  made  In  regard  to  houses 
resorted  to  for  Ulegal  gaming  as  well  as 
houses  of  ill  fame.  Jennings  y.  Com^  17 
Pick.  80,  cited  in  the  opinion  of  the  majority, 
se^ns  to  me  to  be  in  accordance  with  my 
yiew.  It  was  decided  on  the  ground  that 
St  1783,  c  69,  t  8,  did  not  purport  to  be  a 
statute  for .  punishment  of  the  offense  of 
keeping  a  bouse  of  ill  fame,  but  was  a  part 
of  "An  act  providing  for  the  relief  and  sup* 
port,  employment  and  removal  of  the  poor." 
The  (pinion  says,  by  implication,  that  If  an 
act  had  been  passed  such  as  was  subse- 
quently enacted  In  Rev.  St.  c.  130,  {  8,  It 
would  have  repealed  the  common  law  In 
regard  to  houses  of  ill  fame.  C!om.  v.  Cobb, 
120  Mass.  350,  does  not  deal  with  the  ques- 
tion which  I  have  discussed.  The  case  was 
one  of  actual  disorder  and  public  disturb- 
ance. There  was  nothing  In  it  that  bears 
upon  the  question  whether  our  statutes  in 
regard  to  houses  of  ill  fame  and  houses  re- 
sorted to  for  illegal  gaming  leave  these  of- 
fenses still  subject .  to  prosecution  at  the 
conunon  law.  The  same  Is  true  of  Com.  v. 
Cardoze,  119  Mass.  210. 


(1«  Haia  1) 

HANLY  V.  DAVIS. 

(Supreme  Judicial  Court  of  Massachnsetts. 

Suffolk.     April  11,  1896.) 

AnACBHBST — Of  Mortoaged  Chattbls — 
Uamaobs. 
Under  Pnb.  St.  c.  161,  {  7^  authoriring 
personal  property  of  a  debtor  subject  to  mort- 
gage to  be  attached  if  the  attaching  creditor  pays 
to  the  mortgagee  the  amovmt  for  which  it  is  lia- 
ble within  10  days  after  it  is  demanded,  and  sec- 
tion 75,  piDTiding  that,  if  it  is  not  so  paid  to 
the  mortgagee,  the  attachment  shall  be  dissolved, 
and  the  property  restored  to  him,  and  the  attach- 
ing creditor  be  liable  to  him  for  any  damages  he 
has  sustained  by  the  attachment,  the  mortga- 
gee's measure  of  damages,  where  payment  is  not 
made  to  him,  though  demanded,  and  the  property 
is  not  restored  to  hun,  is  the  full  value  of  the 
goods,  though  it  exceeds  the  amount  of  the  debt 
secured. 

Bzceptlons  from  superior  court,  Suffolk 
county  r  James  R.  Dunbar,  Judge. 

Action  by  John  E.  Hanly  against  George 
a  Davta.  Plaintiff  had  verdict  for  part  of  his 
demand.  Both  parties  except  PlaintUTs 
exceptKms  sustained.  Defendanfs  excep- 
tions overruled. 

J.  E.  Hanly  and  J.  F.  Llbby,  for  plaintiff. 
I.  F.  Sawyer  and  J.  S.  Patton,  for  defend- 
ant 

LATHROP,  J.  This  is  an  action  of  tort 
brought  by  a  mortgagee  of  personal  prop- 
erty against  an  officer  who  attached  the 
goods  as  the  property  of  the  mortgagor.  In 
the  superior  court  it  appeared  that  a  demand 
was  ^ul^  made  py  the  |>lalntlfl  upon  the; 


ofScer,  which  was  not  complied  with,  and 
that  neither  the  defendant  nor  the  attaching 
creditors  paid  or  tendered  anything  to  the 
plaintiff,  and  that  they  did  not  restore  the 
property.  Judgment  was  rendered  for  the 
plaintiff  foe  the  amount  due  him  from  the 
mortgagor  at  the  time  of  the  attachment 
and  the  only  qoestlon  which  is  before  us  is 
whether  the  plaintiff  was  entitled  to  recover 
the  full  value  of  the  property  attached. by 
the  officer,  which  exceeded  the  amount  of 
the  debt;  the  plaintiff  having  requested  the 
presiding  judge  to  instruct  the  juty  that  If 
the  plaintiff  was  entitled  to  recover,  be  was 
entitled  to  the  value  of  the  property  at  the 
time  and  place  of  conversion,  although,  when 
converted,  it  was  of  greater  value  than  the 
amount  due  under  the  mortgage. 

While  personal  property  of  a  debtor  that 
la  subject  to  a  mortg^e  may  be  attached, 
under  Pub.  St  c.  161,  S  74,  if  the  attaching 
creditor  pays  or  tenders  to  the  mortgagee 
the  amount  t<or  which  it  la  liable  wlIMn  10 
days  after  the  same  is  demanded,  yet  it  ia 
provided  by  section  75  that  if  the  same  ia 
not  paid  or  tendered  to  the  mortgagee  with- 
in 10  days  after  the  demand,  "the  attacli- 
ment  shall  be  dieac^ved  and  the  property 
shall  be  restored  to  him,  and  the  attaching 
creditor  shall  moreover  be  liable  to  him  tor 
any  damages  he  has  sustained  by  the  at- 
tachment" The  attachment  having  been 
dissolved  in  this  case  by  the  failure  of  the 
officer  to  comply  with  the  terms  of  the 
statute,  he  became  a  trespasser  ab  Initio, 
his  holding  was  wrongful,  and  the  plaintiff 
became  entitied  to  the  full  value  of  the 
property  ae  a  substitute  for  the  goods  which 
were  unlawfully  taken  from.  him.  This  ques- 
tion was  decided  in  Pomeroy  v.  Smith,  17 
Pick.  85,  was  elaborately  discussed  in  Cod- 
man  V.  Freeman,  3  Cush.  306,  by  Chief  Jus- 
tice Shaw,  and  has  since  been  c<maldered 
as  the  w^-settied  law  of  this  common- 
wealth. Johnson  v.  Sumner,  1  Mete.  (Mass.) 
172,  179;  Crosby  v.  Baker,  6  Allen,  295; 
Leonard  v.  Hair,  133  Maes.  456;  Allen  v. 
Butman,  138  Mass.  686.  The  cases  cited  by 
the  defendant  do  not  support  the  ruling  of 
the  court  below.  In  Forbes  v.  Parker,  16 
Pick.  462,  there  was  no  demand  on  the  offi- 
cer, nor  did  he  proceed  under  St  1829,  c. 
124.  See  Alden  v.  Lincoln,  13  Mete.  (Mass.) 
204,  200.  In  Squire  v.  Hollenbeck,  9  Fldt. 
551,  where  property  in  the  posseesion  of 
the  plaintiff  was  attached  by  an  officer,  and 
sold  according  to  law,  and -the  proceeds  ap- 
plied to  the  payment  of  the  proper  debt  of 
the  owner,  it  was  held  that  the  officer  might 
show  these  facts  in  mitigation  of  damages, 
on  the  ground  that  the  plaintiff  was  not  an- 
swerable over  to  the  owner;  but  the  general 
rule  was  recognized  that  where  the  plain- 
tiff la  either  the  owner,  or  is  answerable 
over  to  the  owner,  he  Is  entitied  to  full  dam- , 
ages.  In  the  case  at  bar,  the  plaintiff  was 
the  legal  ownei.  of  the  goods  attached,  and.\ 
after  satisfying  bis  own  debt  was.  answer- . 
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able  over  to  tbe  mortgagor.  In  Howe  v. 
Baxtlett,  8  Allen,  20  (where  it  was  held  that 
U,  after  an  attachment  of  mortgaged  goods, 
the  mortgagor  goes  into  insolvency,  the 
mortgagee  is  entitled  to  possession  aa 
against  the  assignee,  and,  as  the  assignee 
Is  entitled  to  the  surplus,  the  plaintiff  can 
recover  only  the  amount  due  on  his  mort- 
gage), it  appeared  that  the  attaching  officer 
had  been  appointed  messenger,  and  was 
therefore  not  a  third  person  without  any  in- 
terest in  the  property,  bat  was  entitled  to 
hold  it  for  the  assignee  subject  to  the 
plaintiff's  dalm.  In  the  case  of  West  y. 
White,  165  Mass.  258,  48  N.  B.  103,  the  ac- 
tion was  brought  by  a  mortgagee  of  chat- 
tels against  the  vendee  of  the  mortgagor,  for 
the  conversion  of  the  cbattds;  and  it  waa 
held  that  the  measure  of  damages  waa  the 
amount  which  would  indemnify  the  plain- 
tiff, and  not  the  value  of  the  property.  But 
an  attaching  officer  or  creditor  does  not 
stand  like  an  assignee  of  the  equity,  became 
the  statute  makes  the  attachment  void  on- 
less  the  required  payment  is  made. 

One  otbet  qnestlcNB  arises  in  the  case  on  an 
exception  taken  by  the  defendant;  but,  as 
tbls  question  relates  merely  to  the  amount 
<^  the  plaintiff's  debt.  It  becomes  immaterial 
to  consider  it,  as  we  are  of  opinion  that  the 
plaintiff  was  entitled  to  recover  the  full 
value  of  the  property.  Plaintiff's  exceptions 
sustained.  D^endant's  exceptions  over- 
ruled. 


<U49  N.  T.  160 

WORMSEB  et  al.  v.  BKOWN  et  al. 

(Oonrt  of  Appeals  of  New  York.    April  7, 1896.) 

UcNiciPAi.  Corporations — Control  o»  Parks— 
Pbrkit  to  Build— Injcnotios — Dis- 

ORETIOIt  or  COCBT, 

1.  Under  Laws  N.  Y.  1882,  c.  410,  i  688, 

giving  the  department  of  public  parlu  power  to 
control  surface  constructions  on  any  street  with- 
in 350  feet  of  a  pnblic  park,  it  is  within  the 
power  of  the  department  to  permit  the  erection 
of  a  residence  on  such  a  street  with  bay  windows 
extending  beyond  the  building  line,  but  within 
the  stoop  line  of  said  street 

2.  On  application  for  injunction  on  the 
ground  that  a  structure  erected  by  defendant  in- 
terferes with  plaintiffs  light,  air,  and  view, 
where  there  is  a  finding  that  it  does  so  interfere, 
but  no  finding  or  proof  that  plaintiff  sustains 
substantial  damage  thereby,  it  is  wholly  within 
the  discretion  of  the  trial  court  to  deny  the  in- 
junction, and  its  judgment  will  not  be  disturbed 
on  appeal.    25  N.  Y.  Supp.  553,  afGrmed. 

Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  Simon  Wormser  and  Isidor 
Wormser  against  John  Nicholas  Brown,  Har- 
<dd' Brown,  and  George  W.  R.  Matteson,  as 
trustees  lac  Sophia  Augusta  Sherman,  and 
said  Sophia  Augusta  Sherman,  to  restrain 
the  completion  of  certain  bay  windows  as 
part  of  a  house  erected  on  a  lot  adjoining 
plaintiffs'  premisea  From  a  judgment  dis- 
missing the  complaint  (25  N.  Y.  Supp.  653, 
1124),  plaintiffs  appealed.   Affirmed. 


I  George  Hoadly  and  Louis  W.  Wormser,  for 
appellants.  John  Lk  Cadwalader,  for  re- 
spondents. 

MARTIN,  J.  Since  tbe  SOtb  of  September, 
1876,  the  plaintiffs  have  been  the  owners  of 
a  lot  on  the  east  side  of  Fifth  avenue,  in  the 
cit7  of  New  York,  which  is  25  feet  in  width, 
100  feet  in  depth,  and  upon  which  there  is  a 
four-story  building,  occupied  by  them  as  a 
residence.  The  three  defendants  who  are 
descritied  as  trustees  are  the  owners  of  two 
lots  on  the  same  avenue,  60  feet  In  front,  100 
feet  in  d^th,  wMch  adjoin  the  proi>er^  of 
the  plaintiffs,  and  extend  to  the  sootheast 
comer  of  Sixty-Fifth  street.  Fifth  avenue 
is  100  feet  in  width,  and  was  opened  in  1838. 
The  front  of  tbe  plaintiffs'  and  defendants' 
lots  Is  on  the  easterly  line  of  the  avenue,  and 
opposite  Central  Park.  The  premises  In  that 
vicinity  are  principally  used  for  residential 
purposes,  and  their  proxin:iity  to  tbe  park 
adds  to  the  value  of  the  property  for  that 
purpose.  Several  months  prior  to  this  ac- 
tion tbe  defendants  commenced  the  erection 
of  a  building  upon  their  lots,  which  included 
two  bay  windows  extending  six  feet  beyond 
the  easterly  building  line,  but  within  the 
stoop  line  of  the  street  On  the  Qth  of  March, 
1882,  the  commissioners  of  public  parka 
granted  the  defendants  a  permit  to  erect 
such  windows.  The  consent  of  the  fire  de- 
partment was  also  obtained.  Thereupon  the 
defendants  proceeded  with  tbe  construction 
of  their  buildings  and  bay  windows,  in  ac- 
cordance with  the  permit  granted.  No  op- 
position to  their  erection  was  made  by  the 
plaintiffs  until  the  following  November. 
This  action  was  commenced  about  November 
11,  1892,  to  restrain  the  defendants  from 
erecting  or  maintaining  the  windows  in  ques- 
tion. The  trial  Judge  found  that  the  erection 
of  the  windows  interfered  to  a  Bubstantlal 
degree  with  the  light  and  air  coming  to  the 
plaintiffs*  house,  and  affected  the  same,  auu 
that  they  affected  and  interfered  with  cer- 
tain views  from  its  windows.  But  he  re- 
fused to  find  that  the  view,  light  and  air 
added  greatly  to  the  value  of  the  premises, 
or  that  any  obstruction  or  interference  there- 
with was  a  special,  great  or  irreparable  In- 
Juiy  to  the  enjoyment  of  the  plaintiff's  prem- 
ises, or  that  it  very  considerably  affected  the 
value  thereof.  He  also  declined  to  find  that 
by  reason  of  the  construction  of  such  win- 
dows the  plaintiffs'  premises  were  deprived 
of  light  and  air,  and  of  a  view  from  the 
front  windows,  as  the  same  had  been  there- 
tofore enjoyed,  or  that  the  plaintiffs'  claim- 
ed rights  bad  been  Interfered  with.  Impaired, 
or  obstructed,  or  that  the  plaintiffs  would 
thereby  suffer  irreparable  damage  In  respect 
of  their  premises.  As  conclusions  of  law  he 
held  that  the  commissioners  of  the  depart- 
ment of  public  parks  had  fuU  power  and  au- 
thority to  issue  the  permit  granted  by  them, 
and  to  allow  the  defendants  to  erect  such 
windows;  that  they  did  not  constitute  a  nnl- 
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sance  or  unlawful  stractnre,  but  were  duly 
suthorlaed  in  accordance  with  law,  and  that 
the  plaintUfa  were  not  entitled  to  an  Injnnc- 
tlon  restraining  their  erection  or  completion. 
He  thereupon  directed  a  Judgment  dismissing 
the  con^klalnt  on  the  merits,  with  costs.  The 
Judgment  thus  directed  was  affirmed  by  the 
general  term  of  the  supreme  court,  and  from 
that  Judgment  this  appeal  was  taken. 

The  appellants  contend  that  the  depart- 
ment of  public  parks  had  no  authority  to 
grant  the  defendants  the  permit  issued  to 
them;  that  the  power  to  grant  such  permit 
was  vested  In  the  common  council  alone;  and 
hence  that  the  building  of  the  windows  was 
wholly  unauthorized  and  illegal.  The  ques- 
tion whether  the  permit  issued  to  the  de- 
fendants by  the  department  of  public  parks 
was  valid  deiwnds  for  its  solution  upon  the 
provisions  of  the  New  York  consolidation  act 
(Laws  1882,  c.  410).  SecUon  688  provides: 
"The  determination  of  the  lines  of  curb  and 
other  surface  oonstmctlons  In  all  the  streets 
and  avenues  within  the  distance  of  three 
hundred  and  flfty  feet  from  the  outer  bounda- 
ries of  any  public  park  or  place,  which  is 
now  or  hereafter  may  be  under  the  control 
and  management  of  the  department  of  public 
padcs,  is  vested  in  the  said  department;  and 
the  said  department  shall  also  have  power  to 
plant  trees  and  to  construct,  erect  and  estab- 
lish seats,  drinking  fountains,  statues  and 
works  of  art  whatever  they  may  deem  it  for 
the  public  interest  so  to  do  on  the  said  parts 
of  said  public  streets  and  avenues;  and  the 
said  parts  of  said  public  streets  and  avenues 
shall  at  all  times,  after  the  same  are  opened, 
be  subject  to  such  rules  and  regulations  in 
respect  to  the  uses  thereof  and  erections  and 
projections  thereon  as  the  said  department 
may  make  therefor."  The  defendants'  prem- 
ises, and  the  portion  of  Fifth  avenue  upon 
which  they  front,  were  within  360  feet  of  the 
outward  boundaries  of  Central  Park,  which 
is  under  the  control  and  management  of  the 
4epartment  of  public  parks,  and,  consequent- 
ly, that  depai-tment  bad  the  control  over  that 
portion  of  Fifth  avenue  given  by  that  section 
■>«t  the  statute.  The  language  of  the  section 
is  clearly  broad  enough  to  apply  to  a  projec- 
tion that  may  extend  into  any  of  the  streets 
■or  parts  thereof  that  are  within  the  limits 
mentioned.  That  department  is  given  the 
control  of  all  the  streets  within  those  limits, 
and  they  are  expressly  made  subject  to  such 
rules  and  regulations  in  relation  to  erections 
and  projections  thereon  as  it  may  make. 
That  the  defendants'  windows  are  erectlonfl 
or  projections,  within  the  meaning  of  that 
section,  there  can  be  no  doubt  So  that,  un- 
less there  is  some  other  statute  or  valid  ordi- 
nance which  clearly  indicates  that  section 
-688  was  not  intended  to  apply  to  such  an 
-erection  or  projection,  it  must  follow  that 
the  authority  to  regulate  them  was  vested 
In  the  department  of  public  parks. 

Thus  we  are  led  to  inquire  whether  there 
to  any  other  prevision  of  statute,  or  any  ozdip 


nance  of  the  dty*  authorized  by  statute, 
which  is  so  far  Inconsistent  with  the  provi- 
sions of  that  section,  or  so  specific  In  its 
terms,  as  to  Indicate  a  clear  intent  to  limit 
the  language  of  section  688,  so  that  it  should 
not  Include  such  a  projection.  The  appel- 
lants insist  that  the  general  words  of  that 
section  are  limited  by  sections  34  and  36  of 
the  ordinances  of  the  city,  which  prohibit 
any  person  from  constructing  any  projection 
or  iMiy  window  beyond  the  house  line  on  any 
street,  avenue,  or  public  place  within  the  cor- 
porate limits  of  the  dty,  unless  permission 
therefor  Is  given  by  ihe  common  council. 
Section  86  of  the  consolidation  act,  which 
confers  upon  the  common  council  the  only 
power  it  possesses  to  make  ordinances  upon 
this  subject,  provides:  "The  common  council 
shall  have  power  to  make  ordinances,  not  In- 
consistent with  law  and  the  constitution  of 
this  state,  and  with  such  penalties  as  are  pro- 
vided in  the  last  section,  in  the  matters  and 
for  the  purposes  following,  in  addition  to 
other  powers  elsewhere  especially  granted, 
namely:  ♦  •  •  (4)  To  prevent  encroach- 
ments upon  and  obstructions  to  the  streets, 
highways,  roads,  and  public  places,  not  in- 
cluding parksk  and  to  authorize  and  require 
the  commissioner  of  public  works  to  remove 
the  same;  but  fhey  shall  have  no  power  to 
authorize  the  placing  or  continuing  of  any  en- 
croachment or  obstruction  upon  any  street 
or  sidewalk,  except  the  temiratary  occupation 
thereof.  •  •  ♦"  It  will  be  observed  that 
section  86  does  not  confer  any  authority  upon 
the  common  council  to  make  or  enforce  an 
ordinance  that  is  in  conflict  oe  inconsistent 
with  any  existing  law.  An  ordinance  that  is 
inconsistent  with  law  is  clearly  not  within 
the  authority  conferred  upon  the  common 
council  by  section  86,  and,  consequently,  if 
this  ordinance  was  Intended  to  affect  the  pro- 
visions of  section  688  it  would  not,  because, 
so  far  as  it  is  Inconsistent  with  that  section, 
it  is  without  authority  of  law,  and  hence  in- 
operative. But  it  is  not  to  be  supposed  that 
such  was  its  purpose  or  Intent  The  com- 
mon council  had  control  over  all  the  streets 
of  the  city  except  such  as  were  within  n 
specified  distance  of  its  parks  and  public 
places.  As  to  the  latter  the  control  was  con- 
ferred upon  the  department  of  public  parks. 
If  these  ordinances  are  construed  as  relating 
to  the  streets  which  are  under  the  control  of 
the  common  council,  they  are  given  the  effect 
that  must  have  been  intended,  as  It  wiU  not 
be  presumed  that  the  common  council  in- 
tended to  pass  an  ordinance  that  was  unau- 
thorized, and  which  it  had  no  power  to  make 
or  enforce.  Moreover,  subdivision  4  of  sec- 
tion 86  of  the  consolidation  act  does  not  au- 
thorize the  conunon  councU  to  make  ordi- 
nances to  prevent  encroachments  or  obstruc- 
tions in  public  parks.  They  are  excepted 
from  the  authority  conferred  upon  the  com- 
mon coxmcil  by  that  subdivision.  By  virtue 
of  section  688  the  streets  that  are  within  350 
feet  of  the  boundary  lines  of  Coitral  Park 
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are  under  the  control  of  the  department  <rf 
pnbllc  parks,  and  may  well  be  regarded  as 
a  part  thereof.  Presvunably  the  object  of 
the  proTision  of  subdivielon  4  of  section  80, 
which  excepted  from  the  authority  of  the 
common  council  the  power  to  make  ordinan- 
ces to  prevent  encroachments  or  obstructions 
in  the  parks,  was  to  avoid  any  conflict  be- 
tween the  council  and  the  department  of 
public  parks;  and  that  section  was  doubUeea 
enajcted  with  the  fact  in  view  that  th«  streets 
in  and  around  the  parks  for.  the  distance 
mentioned  were  placed  under  the  sole  ai^d 
exclusive  control  of  the  latter.  When  these 
provisions  of  the  statute  are  read  and  consid- 
ered together,  it  becomes  obvious,  we  think, 
that  it  was  the  Intent  of  the  statute  to  ex- 
clude the  parks,  togeth^  with  tlie  streets  in 
and  around  them,  from  the  Jurisdiction  of 
the  common  council,  and  to  place  them  under 
the  exclusive  control  of  the  department  of 
public  parks.  Again,  that  portion  of  the 
statute  wliicb  relates  to  the  parlu  and  streets 
within  350  feet  of  their  boundaries  is  spe- 
cial, and  applies  only  to  a  specified  class, 
which  constitutes  a  very  limited  proportion 
of  the  streets  of  the  city;  while  the  ordinan- 
ces and  the  statute  in  pursuance  of  which 
they  were  passed  are  general,  and  relate  to 
all  the  streets  except  those  referred,  to  in  sec- 
tion 688.  When  a  statute  contains  separate 
provisions,  one  special  and  the  other  general, 
the  latter  will  not  be  construed  as  Including 
the  former,  but  the  special  statute  wiU  be  re- 
garded as  in  the  nature  of  an  exception  to 
the  general  one.  Hoey  v.  Gilroy,  129  N.  Y. 
132,  29  N.  E.  80;  City  of  Poughkeepsie  v. 
Quintard,  136  N.  Y.  273,  280,  32  N.  E.  764. 
When  so  construed,  the  statutes  and  ordi- 
nances relating  to  this  subject  are  In  har- 
mony, and  effect  is  given  to  each.  These 
considerations  lead  to  the  conclusion  that  the 
power  to  regulate  the  erections  and  piojec- 
ticns  upon  Fifth  avenue  at  the  point  where 
the  plaintiirs'  and  defendants'  buildings 
stand,  rests  in  the  department  of  public 
parks,  and  that  the  trial  court  properly  held 
that  the  commissioners  of  that  department 
bad  power  to  issue  to  the  defendants  a  per- 
mit to  erect  the  windows  In  question,  and 
that  they  cannot  be  regarded  as  an  unlawful 
obstruction  or  encroachment  upon  the  street 
The  legislature,  by  virtue  of  its  general  con- 
trol over  public  streets  and  highways,  has 
power  to  authorize  structures  in  the  streets, 
which,  without  such  authority,  and  und» 
the  common  law,  would  be  held  to  be  en- 
croachments or  obstructions,  and  this  power 
it  may  delegate  to  the  governing  body  of  a 
municipal  corporation.  Hoey  v.  Gilroy,  129 
N.  Y.  132,  29  N.  E.  85;  People  v.  Baltimore  & 
O.  R.  Co.,  117  N.  Y.  150,  155,  22  N.  E.  1026; 
Jorgensen  v.  Squires,  144  N.  Y.  280,  39  N.  E. 
373.  In  the  case  of  People  v.  Baltimore  & 
O.  R.  Co.,  an  action  was  brought  to  compel 
the  defendant  to  remove  a  shed  it  had  erect- 
ed upon  a  pier,  and  to  restrain  it  from  con- 
tinuing the  use  .of  it.  or  from  placing  upon 


the  pl«r  any  structure  which  would  be  calcu- 
lated to  Interfere  with  its  use  by  the  public 
The  defendant  had  obtained  from  the  depart- 
ment of  doclis  a  permit  to  construct  the  shed, 
in  pursuance  of  which  it  commenced  and  bad 
nearly  completed  its  erection,  when,  an  ac- 
tion was  brought  In  the  name  of  the  people, 
upon  the  solicitation  of  private  persons  en- 
gaged in  business  in  the  vicinity,  to  compel 
its  removal.  The  permit  granted  by  the  dock 
department  was  based  upon  an  act  of  the 
legislature  allowing  the  maintenance  of  the 
pier  where  authority  to  do  so  had  been  ob- 
tained from  that  department  The  pier  was 
regarded  as  a  public  highway,  and  the  shed 
or  building  could  be  closed  and  locked,  so 
that  it  was  an  appropriation  of  the  highway 
to  a  quasi  private  use.  Yet  in  that  case  it 
was  held  that  the  shed  could  be  legally  con- 
structed. In  the  Hoey  Case  the  action  was 
to  restrain  the  defendant  as  an  officer  of  the 
city  charged  with  removing  obstructions  in 
the  street  from  removing  an  iron  avraing 
which  covered  the  whole  sidewalk,  and  ex- 
tended beyond  the  curbstone  12  inches.  It 
was  bifllt  in  conformity  with  an  ordinance 
of  the  common  council  which  was  authorized 
by  statute,  and  it  was  held  in  that  case  that 
the  remedy  for  such  use  of  the  streets  was 
with  the  city  government  and  not  in  the 
courts.  In  the  Jorgensen  Case  it  was  held 
that  it  was  competent  for  the  legidature  to 
authorize  a  limited  use  of  sidewalks  in  front 
of  buildings  for  stoops,  cellar  <^>enlngB,  or 
underground  vaults  for  the  more  convenient 
and  beneficial  enjoyment  of  the  adjac»it 
premises.  See,  also,  Garrett  v.  Janes,  65  Md. 
260,  3  Atl.  597;  Butt  v.  Gas  Co.,  2  Ch.  App. 
158;  Ooldstraw  t.  Duckworth,  6  Q.  B.  Div. 
276.  As  the  bay  vrlndows  erected  by  the  de- 
fendants did  not  extend  beyond  the  building 
Une  of  the  street  a  greater  distance  than  the 
stoop  upon  the  plaintiffs'  adjoining  property, 
and  therefore  there  was  no  practical  inter- 
ference with  the  use  of  the  street,  it  would 
seem  that  upon  the  authority  of  the  cases  cit- 
ed the  plaintiffs'  complaint  in  this  action 
was  properly  dismissed. 

A  further  contention  of  the  appellants  is 
that  the  trial  court  having  found  that  the 
erection  of  the  bay  windows  Interfered  to 
a  substantial  degree  with  the  Ught  and  air 
coming  to  the  plaintiffs'  house,  affected  the 
same,  and  interfered  with  certain  views  from 
the  windows,  it  follows,  as  a  matter  of  law, 
that  they  are  entitled  to  the  relief  demand- 
ed. It  will  be  observed  that  this  finding  is 
very  general.  A  finding  that  the  defendants' 
windows  interfere  with  the  light  and  air 
and  affect  the  same  is  extremely  indefinite, 
especially  where  there  is  no  flnriing  or  proof 
that  the  plaintiffs  have  suffered,  or  will  suf- 
fer, any  pecuniary  damage  or  material  or  Ir- 
rei>arable  Injury  by  reason  of  the  erection 
of  such  windows.  Such  a  finding  can  liard- 
ly  furnish  a  basis  for  Judicial  action,  and  is, 
we  think,  too  uncertain  to  Justify  this  court 
iiXint^fedog  with  the  decislon.oC  .tlie  ««Bit 
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bdow.  An  Interference  with  tbe  Tiew  from 
ttie  plaintiffs'  windows  wonid  not  entitle  them 
to  the  relief  sought.  Aldred's  Case,  9  Coke, 
58;  Butt  T.  Gas  Co,  2  Oh.  App.  ISS.  The 
trial  court  having  decided  upon  the  evidence 
before  It  that  the  plaintiffs  were  not  entitled 
to  an  Injunction  against  the  defendants,  and 
the  general  term  having  affirmed  that  deci- 
sion, it  should  not,  we  think,  be  disturbed 
upon  the  ground  that  the  Judgment  was  in- 
consistent with  that  particular  finding  of 
(act. 

We  think  there  is  another  ground  upon 
whicti  the  Judgment  of  the  general  term 
should  be  affirmed.  The  granting  or  refus- 
ing of  equitable  relief  by  way  of  Injunction 
depends  to  a  great  extent  upon  the  particu- 
lar facts  in  each  case,  and  is  largely  discre- 
tionary with  the  court  in  which  the  action 
originates.  Jerome  ▼.  Ross,  7  Johns.  Ch. 
315;  Troy  &  B.  B.  Co.  v.  Boston,  H.  T.  &  W. 
Ry.  Co.,  86  N.  Y.  107,  123;  Shepard  v.  Rail- 
way Co.,  131  N.  Y.  215,  30  N.  E.  187;  Doyle 
V.  Railway  Co.,  130  N.  Y.  5(X5,  511,  32  N.  E. 
lOOS;  Bookman  v.  Railroad  Co.,  147  N.  Y. 
296,  41  N.  E.  705;  Health  Department  v.  Pur- 
don,  99  N,  Y.  237,  1  N.  B.  687;  Gray  v.  BaU- 
way  Co,  128  N.  Y.  499,  508,  28  N.  B.  498; 
O'ReiUy  v.  Railway  Co.,  148  N.  Y.  347,  42  N. 
E.  1063.  In  the  last  case,  where  the  question 
Involved  was  the  right  of  the  plaintiff  to  an 
injunction  against  the  operation  of  an  ele- 
vated railroad,  constructed  in  a  public  street 
in  the  city  of  New  York  by  authority  of  law, 
this  court  held  that  it  should  not  be  granted 
at  the  suit  of  an  abutting  owner,  on  proof  of 
the  wrongful  appropriation  of  the  easements 
of  light,  air,  and  access,  where  the  plaintiff 
failed  to  show  any  substantial  monetary 
damage  to  his  property,  or  loss  suffered,  by 
reason  of  the  defendant's  acts.  In  the  Gray 
Case  it  was  said:  "The  amount  of  damage 
was  thus  quite  material.  Unless  the  court 
had  found  it  to  be  substantial,  it  could,  in 
the  exercise  of  its  discretion,  have  withheld 
the  injunction,  and  left  the  plaintiff  to  his 
remedy  at  law.  An  equity  court  is  not 
bound  to  issue  an  injunction  when  it  will 
produce  great  public  or  private  mischief 
merely  for  the  purpose  of  protecting  a  tech- 
nical or  unsubstantial  right  McHenrv  v.  Je  w- 
ett,  90  N.  Y.  58;  Health  Department  v.  Pur- 
don,  99  N.  Y.  237,  1  N.  E.  687;  Jeffers  v. 
Jeffers,  107  N.  Y.  650,  14  N.  B.  316;  Genpt  v. 
Canal  Co.,  122  N.  Y.  506,  25  N.  E.  922; 
Thomas  v.  Protective  Union,  121  N.  Y.  45, 
24  N.  B.  24;  MacLAury  v.  Hart,  121  N.  Y.  636, 
24  N.  E.  1013.  The  inJuncUon  is  so  depend- 
ent upon  the  damages  that  the  general  term 
could  not  with  propriety  reverse  the  Judg- 
ment as  to  damages  and  permit  It  to  stand 
as  to  the  injunction."  In  the  Doyle  Case  It 
was  said:  "While  the  action  assumes  an 
equitable  form,  and  Is  sustained  upon  equi- 
table principles,  it  Is  Impossible  to  lose  sight 
of  the  fact  that  its  main  purpose  and  object 
is  the  recovery  of  the  damages  to  plaintiff's 
property.    ♦    •    •    And  the  proof  of  dam- 


ages was  an  Indispensable  element  of  th« 
plaintlfTs  case,  as  It  cannot  be  supposed  that 
a  court  of  equity  would  entertain  Jurisdic- 
tion to  restrain  a  trespass  that  was  not 
shown  to  have  produced  any  damage  or  loss 
to  tbe  plaintiff."  As  In  this  case  there  was 
no  proof  or  finding  that  the  plaintiffs  suffer- 
ed any  substantial  damage,  tbe  doctrine  of 
the  cases  cited  amply  Justifies  the  conclu- 
sion that  the  question  whether  the  court 
would  grant  or  withhold  relief  by  inJunctioB 
was  discretionary  with  the  trial  court  The 
Judgment  should  be  affirmed,  with  costs. 

All  concur;    ANDREWS,  C.  J^  in  result. 
Judgment  affirmed. 


a«  N.  T.  m 
Mcpherson  v.  schade. 

(Court  of  Appeals  of  New  York.  April  7,  1890.) 
SfEcino  Pbrtobhancb— Mabkbtablb  Titlb. 
It  is  not  error  to  refuse,  at  the  instanot 
of  the  vendor,  specific  performaDce  of  a  contract 
to  purchase  land,  where  it  appears  that  the  build- 
ing  upon  the  premises  encroached  upon  adjoinmg 
lands,  the  title  of  the  vendor  to  which  rested 
in  parol,  being  by  adverse  possession,  the  evi- 
dence to  support  whidi  was  confiicUng,  and  also 
that  a  portion  jf  the  land  to  be  conveyed  had 
been  used  by  the  vendor  in  common  with  others 
as  an  alleyway  for  20  years.  28  N.  Y.  Snpp. 
650,  affinned. 

Appeal  from  superior  court  of  New  Yodc 
city,  general  term. 

Action  by  Jolm  B.  McPherson  against  Hep> 
man  W.  Schade.  From  a  Judgment  of  tha 
general  term  (28  N.  Y.  Supp.  659)  affirming 
a  Judgment  (or  defendant,  plaintUZ  appeals. 
Affirmed. 

Isaac  H.  Maynard,  for  appellant  Jacob  F. 
Miller,  for  respondent 

MARTIN,  J.  Tills  action  was  brought  to 
compel  the  specific  performance  of  a  contract 
for  the  sale  of  real  estate,  made  between  the 
parties  August  8,  1893.  By  the  contract  tha 
plaintiff  agreed  to  sell  and  convey  to  the  de- 
fendant premises  which  were  described  there- 
in as  follows:  "Number  nineteen  Oirnella 
street  in  the  said  city  of  New  York,  situate, 
lying,  and  being  In  the  Ninth  ward  in  said 
city,  and  known  on  a  map  or  chart  made  by 
Charles  H.  Goerck,  late  city  surveyor,  of  land 
formerly  belonging  to  Doctor  Gardner  Jones, 
by  lot  number  fifty-one,'  bounded  southerly 
in  front  by  Cornelia  street  northerly  in  the 
rear  by  lot  number  thirty,  westerly  by  lot 
number  fifty,  and  easterly  by  lot  number  fifty- 
two,  containing  in  breadth  In  front  and  rear 
twenty-five  feet,  In  length  on  each  side  nine- 
ty-five feet."  The  defendant  agreed  to  pay 
therefor  the  sum  of  $25,500  as  follows:  $1,- 
000  on  the  execution  of  the  contract  $7,000 
by  taking  the  premises  subject  to  a  mortgage 
for  that  amount  $8,000  by  executing  to  tha 
plaintiff  a  bond  and  mortgage  thereon  for 
that  sum,  and  $9,500  in  cash  on  the  delivery 
of  the  deed.    The  time  fixed  for  the  performi-. 
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ance  of  the  contract  was  October  10,  1898, 
but  it  was  extended  by  agreement  until  tbe 
17tli  of  the  same  month.  At  the  time  to 
which  the  performance  of  the  contract  was 
pofitix>ned,  the  plaintiff  tendered  to  tbe  de- 
fendant a  deed  In  pr(^per  form,  demanded  the 
execution  of  the  bond,  and  mortgage  and  pay- 
ment provided  for  In  the  contract,  but  the  de- 
fendant refused  to  accept  the  deed,  give  the 
mortgage,  or  make  the  payment  upon  the 
ground  that  the  plaintiff  could  not  convey  to 
him  a  good  and  marketable  titie  to  all  the 
premlsea  covered  by  the  building  thereon. 
The  ext«isi<m  of  the  time  for  the  performance 
of  the  contract  was  occasioned  by  the  defend- 
ant's objections  to  the  titie,  and  was  to  en- 
able the  plaintiff  to  remove  them. 

The  evidence  In  the  record  tends  to  show: 
(1)  That  the  map  referred  to  In  the  contract 
was  not  filed  In  the  register's  office,  where 
records  of  titie  are  kept;  that  no  record  of 
such  map  or  chart,  or  any  reference  to  It, 
could  be  found  In  that  office;  that  no  descrip- 
tion of  the  property  was  contained  in  the  rec- 
ord except  the  deeds  of  the  plaintiff's  gran- 
tors, remote  and  Immediate,  in  some  of  which 
the  property  was  referred  to  as  No.  17,  and  in 
others  as  No.  19,  CJomella  street  (2)  That 
the  building  erected  upon  the  premises  en- 
croaches upon  the  adjoining  property,  and  al- 
so covers  a  strip  of  land  5  feet  in  width  and 
25  feet  In  length,  which  bad  been  used  for 
more  than  30  years  by  the  owners  of  the  ad- 
joining premises  as  an  alley  way;  and  that 
the  plaintiff  conceded  such  encroachments, 
and  offered  to  deduct  a  thousand  dollars  from 
the  purchase  price  If  the  defendant  would 
waive  his  objections  to  the  title.  Tbe  plain- 
tiff proved  that  the  premises  had  been  in  the 
possession  of  his  mother  for  more  than  35 
years  prior  to  the  time  he  acquired  the  title, 
and  his  evidence  tended  to  show  that  the 
premises  covered  by  the  present  building  had 
been  occupied  by  him  and  his  mother  during 
that  time,  except  the  five  feet  referred  to  as 
having  formed  a  part  of  the  alley  way.  The 
evidence  of  the  defendant,  however,  tended  to 
contradict  the  plaintiff's  proof  upon  that  ques- 
tion. The  evidence  is  somewhat  conflicting, 
or  Is  at  least  of  a  character  from  which  dif- 
ferent Inferences  might  be  drawn.  Upon  all 
the  evidence  tbe  court  found  that  tbe  plaintiff 
did  not  have  a  good  or  marketable  title  to  the 
premises;  that  the  building  covered  premises 
not  included  within  the  description  In  tbe 
deed;  and  that  by  reason  of  the  absence  of 
tnaps  and  records  the  record  title  was  Incom- 
plete, and  could  be  sustained,  If  at  all,  only 
by  parol  evidence,  which  was  liable  to  loss 
and  subject  to  change.  The  answer  contain- 
ed an  admission  of  the  making  of  the  con- 
tract, and  alleged  that  the  defendant  refused 
to  give  the  mortgage,  and  comply  with  the 
contract  in  other  respects,  for  the  reas<m  that 
the  plaintiff  was  unable  to  give  him  a  good 
and  marketable  titie  to  the  premises  de- 
scribed; and  also  set  up  a  counterclaim  for 
the  money  paid  on  the  contract,  and  the 


costs  and  expenses  Incurred  In  examining' 
tbe  plalntifTs  titie.  The  trial  court  dis- 
missed the  plaintiff's  complaint  upon  tbe 
merits,  and  directed  a  Judgment  in  favor 
of  the  defendant  for  the  counterclaim  set  up 
In  his  answer. 

A  careful  study  of  tbe  record  leads  to  the 
conclusion  that  the  findings  of  fact  made  by 
the  trial  Judge  are  sustained  by  the  evi- 
dence, and  that  upon  the  facts  found  he  was 
Justified  in  holding  that  the  titie  tendered 
by  the  plaintiff  was  not-  marketable,  and 
that  the  defendant  was  not  bound  to  accept 
it  The  evidence  bearing  upon  the  validity 
of  the  plaintiff's  titie  having  been  conflict- 
ing, tbe  findings  of  the  trial  judge  will  not 
be  disturbed  by  this  court  Where  a  vendee 
seeks  to  rescind  a  contract  for  tbe  sale  of 
real  estate  on  account  of  defect  of  titie,  the 
question  as  to  the  materiality  of  the  defect 
is  one  of  fact  when  it  depends  upon  and 
is  an  inference  to  be  drawn  from  circum- 
stances. Stokes  V.  Johnson,  57  N.  Y.  673. 
To  entltie  a  vendor  to  specific  performance, 
he  must  be  able  to  tender  a  marketable  titie. 
A  purchaser  ought  not  to  be  compelled  to 
take  property,  the  possession  of  which  he 
may  be  obliged  to  defend  by  litigation.  He 
should  have  a  titie  that  will  enable  him  to 
hold  his  land  free  from  probable  claim  by 
another,  and  one,  that  If  he  wishes  to  selU 
would  be  reasonably  free  from  any  doubt 
which  would  interfere  with  its  market  val- 
ue. If  it  may  be  fairly  questioned,  specific 
performance  will  be  refused.  Vought  v. 
Williams,  120  N.  Y.  253,  257,  24  N.  B.  195; 
Shriver  v.  Shriver,  86  N.  Y.  675,  584;  Flem- 
ing V.  Bumham,  100  N.  Y.  1,  2  N.  B.  905. 
So,  where  there  Is  a  defect  In  the  record 
titie,  which  can  be  supplied  only  by  resort 
to  parol  evidence,  and  the  title  may  depend 
upon  questions  of  fact,  tbe  general  rule  is 
that  the  purchaser  will  not  be  required  to 
perform  his  contract  Irving  v.  Campbell, 
121  N.  Y.  353,  24  N.  E.  821;  Holly  v.  Hirsch, 
135  N.  Y.  590,  598,  32  N.  B.  709.  The  right 
of  specific  performance  by  a  decree  of  a 
court  of  equity  rests  in  judicial  discretion, 
and  may  be  granted  or  withheld  upon  a  con- 
sideration of  all  the  circumstances,  and  in 
the  exercise  of  such  discretion.  Miles  t. 
Iron  Co.,  125  N.  Y.  294,  297,  26  N.  B.  261; 
Seymour  v.  Delancey,  6  Johns.  Ch.  222;  Mar- 
graf  v.  Mulr,  57  N.  Y.  155;  Gotthelf  v.  Stran- 
ahan,  138  N.  Y.  345,  351,  34  N.  E.  286.  When 
we  apply  these  principles  to  the  facts  in  this 
case,  it  becomes  obvious  that  the  Judgment 
of  the  court  below  should  be  affirmed.  The 
circumstances  and  evidence  which  appear 
In  the  record  tend  to  show  that  the  validity 
of  the  titie  offered  is  Involved  in  uncertain- 
ty and  doubt,  which  could  be  removed.  If 
at  aU,  only  by  resort  to  parol  evidence  that 
might  be  conflicting  and  inconclusive.  Tbe 
plaintiff  practically  admitted  that  the  build- 
ing encroached  ui>on  land  not  included  In 
the  description  contained  In  the  deed  that 
was  tendered.    The  evidence  of  tbe  defend- 
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ant  was  that  the  plaintiff  not  only  admitted 
that  fact,  but  agrreed  to  remedy  tlte  defect 
by  obtalnlnir  quitclaim  deeds  from  tlie  own- 
ers of  the  adjoining  lands,  which  he  failed 
to  do.  The  building  also  oovers  land  that 
for  more  than  20  years  prior  to  the  mailing 
of  the  contract  had  been  used  by  the  owners 
of  the  plalntlfrs  premises  in  common  with 
the  owners  of  an  adjoining  lot  as  a  lane  or 
alley  way.  The  inap  referred  to  in  the 
plaintiff's  deed  is  not  on  file  or  recorded  in 
the  proi>er  register's  office,  nor  is  there  any 
proof  that  it  has  ever  been  so  filed  or  re- 
corded. There  is  no  proof  that  it  la  now  in 
existence.  On  the  contrary,  the  evidence 
tends  to  show  that  after  a  most  diligent 
search  it  could  not  be  found.  Therefore, 
there  seems  to  t>e  such  an  uncertainty  as  to 
the  fact  of  its  existence,  or  wliat  it  contains, 
as  to  render  a  title  dedndble  from  it  one 
as  to  which  there  may  l>e  at  least  a  reason- 
able doubt  When  all  the  proof  and  circum- 
stances developed  by  the  evidence  are  con- 
sidered, we  think  a  case  Is  presented  which 
jostifled  the  court  in  finding  that  there  was 
a  material  defect  in  the  plaintlfTs  title,  in 
denying  specific  performance,  and  in  award- 
ing Judgment  for  the  defendant  The  Judg- 
ment of  the  general  term  should  be  afilrmed, 
with  costs.    All  concur.    Judgment  affirmed. 


(14»  N.  Y.  106) 

PBOPIiE  V.  GAL.LO. 
<Oonrt  of  Appeals  of  New  York.  April  7, 1896.) 
Criminal  Law— Mibconduct  or  Jdrt. 
During  the  trial  of  defendant  for  mur- 
der, the  jury  were  taken  to  view  the  premises 
where  the  mnrder  was  committed,  neither  de- 
fendant nor  his  attorney  being  with  them.  One 
of  the  witnesses  for  the  state  was  In  possession 
of  the  premises,  ccmTersed  with  the  Jury,  gare 
them  cigars,  and  gave  them  inforsoatiou  regard- 
ing disputed  questions  in  the  testimoi^,  and  it 
also  appeared  that  dnring  the  view  the  jury  were 
separated.  Eeld,  this  was  misconduct  of  the 
jury  affecting  sabetantial  rights  of  the  defendant 

Appeal  from  court  of  oyer  and  terminer, 
Monroe  county. 

Frank  Gallo  was  convicted  of  murder  in 
the  first  degrree.  From  the  Judgment  and 
an  order  denying  a  motion  for  a  new  trial, 
defendant  appealed.     Reversed. 

John  D.  Lynn,  for  appellant  Fred  C.  Han- 
ford,  for  the  People. 

MARTIN,  J.  The  defendant  was  indicted 
for  the  crime  of  murder  in  the  first  degree. 
The  indictment  contains  two  connta  In  the 
first  it  is  alleged  that  the  defendant  on  the 
25th  day  of  August  18d4,  shot  and  klUed 
James  Bovenze,  in  pursuance  of  a  deliberate 
and  premeditated  design  to  effect  his  death. 
In  the  second,  the  killing  of  the  decedent  Dy 
the  defendant  is  alleged  to  have  been  com- 
mitted by  an  act  imminently  dangerous  to 
others,  and  evincing  a  depraved  mind,  re- 
gardless of  human  life,  although  without  a 
premeditated  design  to  effect  the  death  of 
T.43ii.B.no.7 — 34 


any  individnal.  The  defendant  was  brought  to 
trial  upon  thia  indictment  at  the  Monroe 
county  oyer  and  terminer  on  the  14th  of  Jan- 
uary, 1895.  The  trial  was  concluded  on  the 
17th  of  that  month,  and  resulted  in  the  de- 
fendant's conviction  of  the  criitie  of  mnrder 
in  the  first  degree.  The  homicide  occnrred 
at  about  11  o'clock  in  the  evening  of  Sun- 
day, the  26th  day  of  August  1894,  in  a  sa- 
loon kept  by  Fred  Lorenze,  in  the  city  of 
Rochester.  The  defendant  and  the  decedent 
were  both  Italians.  The  former  had  lived 
in  this  coontry  about  13  years,  and  the  latter 
about  7.  They  had  known  each  other  three 
years  prior  to  the  homicide,  and  had  l>een 
warm  friends.  At  the  time  of  the  tragedy 
there  were  In  the  saloon  tlie  defendant  the 
decedent,  Joseph  Bovenze,  Frank  Renardo, 
Fred  Lorenze,  Mrs.  Lorenze,  and  Angelo  Gil- 
lette, and  there  were  in  the  room  Inck  of  it 
three  or  four  other  people.  During  the  day 
the  defendant  the  decedent  Joseph  Bovenxe, 
Renardo,  and  several  others  had  been  drink- 
ing beer  at  their  house  on  Litchfield  street 
The  decedent  had  purchased  an  eighth  of  a 
barrel  of  beer,  which  tiad  been  drank  by 
them.  In  addition  to  this,  there  had  been 
considerable  drinking  by  them  at  Liorenze's 
saloon  during  the  latter  part  of  the  day  and 
evening.  The  defendant  carried  a  revolver, 
and  had  for  several  months.  The  i)eople  in- 
troduced evidence  which  tended  to  show  that 
at  times  during  the  day  and  evening  of  this 
occurrence  the  defendant  "looked  mad"; 
that  he  would  not  go  to  dinner,  and,  at  some 
time  during  the  evening,  said  to  the  dece- 
dent "Talk  about  me,  but  don't  talk  al>out 
my  sister;"  that  be  tore  np  his  bat  with  his 
teetli,  and  threw  it  on  the  floor;  that  there 
had  been  some  misunderstanding  between 
the  defendant  and  the  decedent  in  regard  to 
the  expenses  of  his  sister  in  coming  to  this 
country  with  a  view  of  her  marriage  to  the 
decedent  and  that  during  the  afternoon  he 
was  asked  if  the  decedent  was  going  to 
marry  his  sister;  that  he  first  replied,  "Yes," 
and  then  said,  "No;  he  Is  not  a  man;  I  think 
be  is  not  talking  right  when  he  is  talking 
to  anybody;"  that  once  when  be  was  asked 
to  eat  or  drink  he  refused,  saying  that  he  had 
business  to  attend  to  that  day,  and  that 
when  the  decedent  came  to  the  saloon  the 
defendant  stood  by  the  bar  with  his  hat 
drawn  over  his  eyes,  looking  towards  him, 
but  did  not  speak  to  liim. 

What  transpired  at  the  time  of  the  homi- 
cide, as  testified  to  by  the  witnesses  for  the 
people,  was  in.sut>stance  that:  After  several 
drinks  of  cider  had  been  taken  by  the  par- 
ties then  in  the  saloon,  the  proprietor  said: 
"You  people  better  go  home.  It  Is  getting  late. 
I  want  to  dose  up."  That  Joseph  Bovenze 
then  said  to  the  decedent,  "Come  on,  let's 
home,  because  It  Is  late."  That  all  start- 
ed to  go,  Joseph  Bovenze  being  ahead,  the 
decedent  l)ehlnd  him,  and  Frank  Renardo 
1>ehind,  but  on  one  side  of  the  decedent  when 
Joseph  Bovenze  said  to  the  defendant,  "Don't 
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yon  want  to  go  home?"  That  he  replied: 
"I  don't  want  to  go.  If  I  want  to  go  to  bed, 
there  Is  a  bed  here  for  me."  That  just  as 
Joseph  Bovenze  started  to  open  the  door, 
he  turned  around,  and  said  to  the  defendant, 
"You  need  not  put  your  hand  to  your  hind 
pocket,  because  we  ain't  afraid  of  you." 
That  then  a  shot  was  fired,  after  which  the 
parties  leaving  all  turned  around,  and  two 
other  shots  followed.  That  the  shooting  was 
done  by  the  defendant,  who  immediately  ran 
Into  the  baclE  room,  with  Joseph  Bovenze 
following  him.  That  the  decedent  fell,  and 
was  found  to  hare  been  shot  That  the 
wound  inflicted  was  fatal,  and  from  its  ef- 
fects he  died  the  following  afternoon.  That 
immediately  after  these  shots  were  fired,  po- 
licemen entered  the  saloon,  and  tooic  all  the 
parties  there  present  to  the  police  ofDce. 
That  the  defendant  ran  upstairs,  obtained 
another  hat.  Jumped  from  a  window,  and 
was  subsequently  arrested  while  going  to- 
wards his  home.  That  his  revolver  was 
found  In  his  poclcet,  but  contained  no  cart- 
ridges. That  he  was  then  taken  Into  the  pres- 
ence of  the  decedent,  who  was  asked  If  the 
defendant  was  the  man  who  shot  him,  to 
which  he  replied  he  was.  That  the  defend- 
ant then  said,  "Me  shoot  you,"  the  people 
claiming  that  It  was  said  In  a  manner  ihdl- 
catlng  an  assertion,  while  the  defendant 
claimed  that  it  was  an  ejaculation  of  sur- 
prise; and  that  he  was  then  taken  into  the 
presence  of  Joseph  Bovenze,  who  said,  "Tliat 
is  the  man,"  and  the  defendant  replied,  "Ton 
lie,  you  son  of  a  ."  Upon  their  cross- 
examination  all  the  people's  witnesses  testi- 
fied that  the  defendant  and  the  decedent 
were  warm  friends,  had  always  been  good 
friends  up  to  the  time  the  decedent  was  shot, 
and  that  there  was  no  quarrel  between  them 
at  or  preceding  that  time.  Indeed,  their  evi- 
dence tends  to  show  that  the  relations  be- 
tween the  decedent  and  the  defendant  had 
been  unusually  pleasant,  and  that  no  quar- 
rel or  disagreement  had  ever  arisen  between 
them. 

The  defendant  was  called  as  a  witness  In 
his  own  behalf.  After  testifying  that  the 
business  he  referred  to  that  day  was  hunt- 
ing for  a  house,  and  as  to  the  amount  of 
drinking  that  had  been  done  by  himself  and 
the  other  parties  who  were  present,  he  testi- 
fied that,  after  paying  for  the  drinks  he  liad 
purchased,  he  started  from  the  counter  to  go 
towards  the  door,  when  the  decedent  and 
bis  brother  Joseph  took  hold  of  him,  to  pre- 
vent his  leaving,  and  desired  him  to  drink 
more;  that  he  said  he  wanted  nothing  more, 
it  was  getting  time  for  him  to  go  home,  as 
he  had  to  go  to  work  the  next  day;  that  they 
pulled  him  back,  and  more  drinks  were  pur- 
chased, but  he  took  a  cigar;  that  after  that 
the  decedent  said  to  him,  "Let  us  go,"  and 
he  told  them  to  go,  that  he  would  come  by 
and  by;  that  the  decedent  again  asked  him 
to  go,  and  he  told  him  that  they  could  go, 
be  would  stay  there,  and  Lorenze  then  said: 


"Yon  fellows  can  go,  and.  If  Frank  wants  to 
stay,  there  is  a  place  for  Um  here;"  that 
Joseph  then  turned  to  his  brother,  and  said: 
"Let  that  dam  stinker  go,  the  damn  son  of 
a  blteh,  before  I  cut  his  head  off;"  that  the 
defendant  asked,  "What  for?"  to  which  Jo- 
seph replied,  "You  ain't  good  enough  to  be 
with  us;"  that  after  Joseph  had  called  hUn 
those  names,  be  asked  him  why  he  said  he 
was  not  good  enough  to  be  with  them,  when 
Joseph  immediately  drew  a  razor,  and  strock 
him  on  the  side  of  the  head,  and  kept  strik- 
ing him  continually;  that  he  tried  to  get  the 
razor  with  bis  left  band,  and  was  struck  on 
the  finger;  that  he  was  struck  three  times 
upon  the  side  of  the  head,  over  the  eye,  and 
upon  the  finger;  that  he  thereupon  took  his 
revolver,  and  shot  in  the  air  to  scare  him; 
that  the  others  present  then  took  hold  of 
him,  took  the  revolver  out  of  his  hand,  and 
while  doing  so  the  other  two  shots  went  off; 
that  Mrs.  Lorenze  got  hold  of  Joseph,  and 
said  to  him,  "What  are  you  going  to  do  with 
tliat  razor?"  to  which  he  replied,  "I  am  going 
to  cut  Frank  Gallo's  head  off;"  that  three  or 
four  others  took  hold  of  bim  (the  defend- 
ant), and  as  soon  as  he  could  he  escaped, 
and  tried  to  run  away;  that  he  tried  to  get 
out  the  back  door,  but  could  not;  that  he 
then  went  upstairs  and  on  his  way  found 
his  revolver  lying  upon  what  he  called  a 
window,  but  which  was  claimed  to  be  a  roll 
of  wall  paper  suspended  from  hoolu  or  nails 
In  the  wall;  that  while  upstairs  he  found  a 
hat  belonging  to  aome  one  else,  put  It  on. 
Jumped  out  of  the  window,  and  went 
towards  home,  but  was  met  by  an  officer  and 
arrested  before  he  reached  there.  He  also 
testified  that  he  did  not  intend  to  shoot  any- 
body, and  did  not  know  when  he  left  the 
house  that  the  decedent  had  been  shot  The 
Jailw  who  had  hlm  in  charge  testified  that 
he  had  cuts  on  his  face,— one  on  the  right 
side  of  his  head,  another  near  his  left  eye, 
another  above  his  eye,  and  that  his  coat  was 
cut  Angelo  Qlllette  was  also  called  as  a 
witness  for  the  defendant,  and  testified  that 
he  was  present  when  the  shooting  took  place, 
and  his  evidence  as  to  the  transaction  cor- 
roborated that  of  the  defendant  He  testi- 
fied that  after  the  last  drinks  had  been  paid 
for  by  the  defendant  "he  stood  up  against 
the  counter,  and  James  Bovenze  asked  him 
over  again  to  go.  Frank  Gallo  said:  'You 
people  can  go.  I  don't  want  to  come.'  •  •  • 
Fred  Lorenze  said:  'You  fellows  can  go.  If 
Frank  wants  to  stay  here,  there  is  a  tied  for 
him.'  •  ♦  •  Prank  then  started  to  go 
towards  James  Bovenze,  and  when  Frank 
reached  where  James  Bovenze  was,  it  seems 
to  me  that  James  Bovenze  lightiy  touched 
him  with  the  hand.  He  said:  'Why  is  it  you 
act  so  stubborn,  and  you  don't  want  to 
come?'  He  meant  that  he  held  back,  and 
didn't  want  to  go.  ♦  •  *  Joseph  Bovenze 
then  said:  'Let  that  damned  stinker  go. 
Don't  give  him  so  much  to  say.  I  wUl  Just 
about  cut  his  face  off.'    •    •    ♦    He  pulled 
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out  bis  nuEor,  and  went  for  Frank.  •  •  * 
Frank  thought  he  was  fooling,  ajtd  he  vas 
dodging  him.  I  Been  be  couldn't  hide  his 
bead  any  more,  and  he  puUed  out  his  revolv- 
er, and  shot  up  in  the  air.  *  *  *  At  the 
first  shot  Fred  Lorenze  and  his  wife,  and  the 
rest  of  the  people  In  there,  all  got  into  a 
bunch,  and  I  couldn't  see  anything  more  be- 
fore the  second  shot  ♦  •  ♦  I  didn't  see 
which  direction  he  went,  or  where  he  went" 
He  then  testified  that  that  was  all  he  re- 
membered. There  was  proof  that  a  razor 
was  found  on  the  floor  In  the  saloon  on  the 
following  morning;  that  Mrs.  Lorenze,  who 
attempted  to  prevent.  Joseph  Bovenze  from 
following  the  defendant,  received  a  cut  upon 
her  hand,  and  went  to  the  boairital  to  be 
treated  for  it;  that  at  about  half  past  10 
o'clock  a  policeman,  when  passing  the  sa- 
loon, heard  loud  talking,  as  if  people  were 
excited,  and  soon  after  heard  the  shooting 
which  took  place;  that  upon  entering  he 
found  one  of  the  Italians  and  a  woman 
"jostling  a  Uttie,"  and  separated  them;  that 
near  the  wall  was  Lorenze,  and  there  was 
somebody  in  front  of  him,  with  a  chair  rais- 
ed In  the'  attitude  of  striking,  and  he  sepa- 
rated them,  and  drove  them  out  where  the 
decedent  lay. 

The  evidence  In  this  case,  espedalLv  that 
given  by  the  people's  witnesses,  Is  very  un- 
satisfactory. It  Is  obvious  that  the  whole 
truth  as  to  what  occurred  upon  the  night  of 
the  tragedy  has  not  been  given.  That  one  of 
two  dose  friends.  Who  had  lived  together, 
labored  together,  boarded  together,  and  on 
the  day  of  the  triagedy  were  drinking  togeth- 
er, had  had  no  previous  quarrel,  had  no  quar- 
rel that  night  in  the  saloon,  where  the  entire 
party  was  drinking  peaceably,  each  In  his 
turn  treating  the  other,  talking  quietly  with- 
out disturbance  or  disagreement,  should, 
without  any  provocation  or  apiwrent  reason, 
shoot  the  other  inteotionally  and  with  a  de- 
liberate and  premeditated  design  to  cause  his 
deatb,  seems  improbable;  indeed^  too  improb- 
able to  merit  the  credit  which  eviaence  should 
possess  to  become  the  basis  of  a  conviction  for 
so  grave  a  crime.  It  Is  difficult  to  read  their 
evidence  without  reaching  the  concluslcm  that 
the  tragedy  was  not  committed  In  the  manner 
and  under  the  circumstances  testified  to  by 
the  people's  witnesses.  It  is  more  probable 
that  it  was  the  result  of  a  drunken  quarrel  be- 
tween the  persons  who  were  congregated 
there.  The  theory  of  the  defendant  is,  in 
some  respects,  less  improbable,  and  more 
fully  corroborated  by  circumstances  than  that 
of  the  people.  That  there  was  a  disturbance 
in  the  saloon  prior  to  the  shooting  is  shown 
by  a  policeman  who  was  passing.  A  razor 
was  found  on  the  fioor  the  following  morning. 
The  defendant  and  his  clothing  were  cut. 
Mrs.  Lorenze  was  also  wounded.  The  de- 
fendant had  no  razor.  These  circumstances, 
with  others,  tend  to  show  that  this  transac- 
tion did  not  occur  under  the  circumstances 
testified  to  by  the  witnesses  for  the  people. 


WhUe  the  people's  evidence  was  sufficient  to 
estaUIsh  the  fact  that  the  defendant  shot  the 
decedent,  yet,  as  to  the  circumstauees  which 
attended  the  shooting,  it  is  too  vague  and  un- 
certain to  establish  with  reasonable  certain- 
ty that  the  defendant  was  guilty  of  the  erime 
of  murder  in  the  first  degree.  When  we  con- 
aider  all  the  evidence  in  the  case,  we  find  it 
so  uncertain,  so  apparently  unreliable,  and  so 
improbable  that  the  whole  truth  relating  to 
this  transactlom  has  been  giveut  that  we  feel 
satisfied  that  Justice  requires  a  new  trial  In 
this  case.'  The  txial  was  concluded,  and  the 
verdict  rendered,  January  17, 1896.  At  the  re> 
quest  of  the  defendant  bis  sentence  was  post- 
poned until  the  16th  of  the  fc^owing  month, 
to  enable  him  to  make  a  moticm  for  a  new 
trlaL  The  motion  was  made  on  that  day. 
It  was  based,  among  others,  upon  the  grounds 
that  the  Jury  were  guilty  of  misconduct  dur- 
ing the  trial,  by  reason  of  which  a  faJr.  aikd 
due  consideratian  of  the  case  was  prevented; 
that  they  received  evidence  in  the  absence  oC 
the  defendant;  that  they  separated  during 
the  trial,  had  interviews  with  difTerent  per- 
sons, and  frequented  public  places  o<  resort 
and  amusement  without  leave  of  the  court. 
Affidavits  were  read  tending  to  show  mis- 
conduct upon  the  part  of  the  Jury.  Ooon- 
ter  affidavits  were  read  In  behalf  of  the 
people.  The  motion  was  denied.  The  de- 
fendant apitealed  from  the  order  denying 
his  motion  for  a  new  trial,  as  well  as  from 
the  Judgment  The  affidavits  read  in  support 
of  the  motlMi  ware  to  the  eflFect  that  the  Jury,, 
under  the  direction  of  the  court  visited  the 
saloon  where  the  tragedy  occurred;  that  nei- 
ther the  defendant  nor  his  attorney  accom* 
panled  them  or  was  present;  that  the  Jury 
weze  accompanied  by  two  sworn  officers,  and 
by  a  person  who  was  not  sworn  as  an  at- 
tendant but  designated  by  the  court  to  show- 
the  premises  to  the  Jury;  that  Fred  Lorensse^ 
a  witness  for  the  peojple,  was  in  the  possession 
of  the  premises,  and  was  present  when  they 
were  viewed  by  the  Jury,  and  that  there  were 
several  others  persons  present;  that  the  wit- 
ness Lorenzie  conversed  with  the  Jury,  and 
offered  them  cigars,  which  some  of  them  ac- 
cepted; that  when  examining  the  stairway 
leading  to  the  rooms  over  the  saloon,  the  Jury 
saw  a  cleat  nailed  to  the  wall,  with  hoolts  up- 
on it  from  which  was  banging  a  roll  of  wall' 
paper,  and  one  or  more  of  the  Jurors  asked 
Lorenze,  through  an  Interpreter,  If  it  waa 
the  samer  then  as  on  the  night  of  the  h<»ni- 
dde,  to  which  he  replied  that  everything  was- 
In  the  same  condition  as  then;  that  Lorenze- 
explained  to  the  Jury  the  poslticm  of  the  sev- 
eral persons  who  wexe  present  when  the 
tragedy  occurred;  that  the  witness  Rancone- 
pointed  out  to  the  Jurors  the  windows  from' 
which  It  was  claimed  the  defendant  Jumped 
after  the  homidde,  and  that  the  Jurors  sep- 
arated during  the  time  they  viewed  the  prem- 
ises. Some  of  these  'facts  were  controverted- 
in  the  affidavits  read  by  the  people,  but  thers- 
was  practtcally  no  dispute  as  to  the  facts- 
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that  the  witness  Lorenze  convened  with  the 
jnrora;  tliat  he  offered  them  cigars,  which 
some  of  them  accepted;  that  he  talked  with 
them  alx3ut  his  license;  tliat  when  examining 
the  stairway  he  was  asked  U  everything 
there,  including  the  cleat  and  roll  of  paper, 
was  the  same  as  on  the  night  of  the  homi' 
cide,  to  which  he  replied  in  the  affirmative; 
and  that  the  jurors  became  separated  daring 
the  time. 

The  app^ant  contends  that  the  effect  ct 
this  proceeding  was  that  the  Jury,  in  his  ab- 
sence, received  evidence  having  a  material 
and  important  bearing  upon  the  issues  before 
them.  One  of  the  questions  in  dispnte  on 
the  trial  related  to  the  condition  of  the  stair- 
way, particularly  to  the  condition  of  the 
hooks,  and  whether  there  was  wall  paper 
hanging  from  them  upon  which  a  revolver 
oonld  have  been  laid.  The  defendant  claim- 
ed there  was  a  cleat  with  hooks,  and  paper 
was  hanging  from  them  horizontally,  so  that 
a  revolver  might  have  been  placed  upon  the 
roll  of  paper,  while  the  people  claimed  that  it 
hung  vertically,  or  nearly  so,  and  that  a  re- 
vcdver  could  not  have  been  placed  thereon. 
The  defendant  had  testified  that  the  revolver 
was  taken  away  from  him,  and  that,  as  be 
was  going  upstairs,  he  found  it  upon  what  he 
called  a  window,  and  put  it  in  his  pocket. 
Whether  there  was  anything  in  that  place  up- 
on which  the  revolver  could  have  been  laid 
was  one  of  the  contested  points  la  the  case. 
If  the  roll  of  itaper  hung  horizontally,  it 
might  have  been  claimed,  perhaps  with  some 
show  of  reason,  that  the  rev<dver  was  laid 
upon  it,  and  that  the  defendant's  statement 
as  to  finding  it  there  was  correct  That  the 
situation  at  that  time  was  ccaisidered  mate- 
rial by  the  trial  Judge  is  apparent,  as  it  was 
referred  to  by  him  in  his  ctiarge.  At  the 
time  the  jury  viewed  the  premises,  the  roll  of 
paper  was  hanging  with  one  end  upon  the 
hooks  and  the  other  pointing  towards  the 
floor,  so  that  it  would  have  been  impossible 
for  a  revolver  to  be  laid  upon  it.  When  they 
received  the  statement  that  it  was  in  the 
same  position  on  the  night  of  the  tragedy.  It 
furnished  to  them  evidence  that  the  testi- 
mcmy  of  the  defendant  was  untrue.  As  it  was 
given  In  the  absence  of  the  defendant,  and 
out  of  court.  It  was  improperly  received.  It 
cannot  be  said  that  this  was  harmless,  or  that 
It  did  not  prejudice  the  defendant  or  affect 
his  substantial  rights. 

Up<»i  a  fnll  consideration  of  all  the  facts 
and  questions  presented  by  the  record  in  this 
case,  we  are  led  to  the  conclusion  that  jus- 
tice requires  that  the  judgment  and  order  ap- 
pealed from  should  be  reversed,  and  a  new 
trial  granted.  All  c<»ici]r.  O'BRIBN,  J.,  con- 
cnrs  in  result  on  the  merits  of  the  case  and 
on  the  ground  that  the  case  was  Improperly 
snbmitted  to  the  jury  under  the  second  count 
of  the  Indictment  and  the  last  clause  of  sec- 
tion 183  ot  the  Penal  Code.  There  was  no 
proof  in  the  case  to  warrant  the  submission  of 
the  case  on  the  theory  described  in  that  count 


of  the  indictment  and  In  that  claose  ot  the 
section  defining  murder  in  the  first  degree. 
Judgment  and  order  reversed,  and  a  new  trial 
granted. 


(Xi»  N.  T.  U7) 
TOMPKmS  et  aL  V.  HUNTBB  et  aL 
(Ooort  of  Appeals  of  New  Tort     April  7, 1896.) 
AssiQirifBKT  roB  Bbnbfit  of  Cbbdrobs— 

PSBFBBBNOBS. 

A  transfer  by  an  .Insolvent  of  all  his 
property  to  one  of  several  of  his  creditots,  to  be 
applied  to  the  payment  of  a  bona  fide  debt,  is 
valid,  not  being  a  general  assignment  for  the 
benefit  of  creditors,  within  the  meaning  of  Laws 
1887,  c.  503,  providing  that,  hi  all  general  as- 
signments of  the  estates  of  debtors  for  the  bene- 
fit of  creditors,  no  preference  shall  be  valid,  ex- 
cept to  the  amoont  of  one-third  of  the  value  of 
the  assigned  estate.  28  N.  Y.  Snpp.  1132,  af- 
firmed. 

Appeal  from  supreme  court,  general  term. 
Fifth  department 

Action  by  Charles  M.  Tompkins  and  others 
agtdnst  Charles  Hunter,  the  First  National 
Bank  of  Penn  Yan,  and  another,  to  have  a 
conveyance  by  the  first  to  the  second  named 
defendant  set  aside  as  in  fraud  of  plaintiffs, 
and  for  other  relief.  From  a  judgment  of 
the  general  term  (28  N.  Y.  Supp.  1132)  af- 
firming a  judgment  in  fkvor  of  defendants 
(24  N.  Y.  Supp.  8),  plaintiffs  appeaL  Af- 
firmed. 

William  F.  Cogswell,  for  appellants.  Ed- 
ward Harris  and  John  T.  Knox,  for  lespond- 

entSL 

HABTIN,  J.  On  and  prior  to  April  18, 
1890,  Charles  Hunter  was  engaged  in  busi- 
ness as  a  grocer  and  produce  dealer  la  the 
village  of  Penn  Yan,  N.  Y.  The  plaintiffs 
obtained  judgments  against  him,  and  issued 
executions  thereon,  which  were  returned  un- 
satisfied befbre  the  commencement  of  this 
action.  The  judgments  were  for  debts  which 
had  accrued  before  the  10th  of  April,  1890. 
On  that  day  Hunter  had  determined  to  dis- 
continue bis  business,  and  proposed  to  the 
president  of  the  First  National  Bank  of  Penn 
Yan  to  s^  and  convey  to  the  bank  all  his 
property,  real  and  personal,  not  exempt  from 
levy  and  sale  on  execution.  In  payment  of 
his  liabilities  to  it,  bo  far  as  it  was  sufficient 
for  that  purpose.  This  proposition  was  ac- 
cepted, and  on  the  21at  day  of  the  same 
month  Hunter  conveyed  to  the  inuik  all  his 
real  estate  by  deed,  and  transferred  to  It. 
by  a  bill  of  sale,  all  his  personal  property  not 
exempt  from  levy  and  sale  upon  execution, 
including  all  the  debts  which  were  due  or 
owing  to  him.  The  bank  received  this  prop- 
erty at  the  agreed  price  of  $21,790.70,  applied 
that  sum  upon  the  debts  of  Hunter,  and  sur- 
rendered to  him  his  notes  therefor,  except  as 
to  an  overdraft  for  a  small  amount,  and  the 
sum  of  $1,686.83,  which  was  applied  in  part 
payment  of  a  note  for  a  larger  amoont  The 
negotiations  between  Hunter  and  the  bank. 
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which  preceded  the  executton  of  the  deed 
and  bai  at  sale,  had  reference  to  a  sale  by 
him  to  It  of  the  proiierty  therein  describ- 
ed, and  the  transfers  made  by  him  were 
Intended  as  an  absolute  sale  and  transfer 
thereof  by  Hunter  to  the  bank  In  payment 
and  satisfaction  of  his  indebtedness  to  it 
to  the  extent  of  the  valae  of  the  property 
transferred.  The  price  agreed  to  be  paid 
was  the  full  value  of  the  property.  The 
bank  immediately  took  and  continued  in  the 
possession  of  the  property.  The  defendant 
Hunter  did  not  malce,  and  at  no  time  war 
templated  making,  any  general  assignment 
for  the  benefit  of  his  creditors.  The  nego- 
tiations which  resulted  In  the  execution  of 
the  deed  and  bill  of  aalp,  as  well  as  the 
deed  and  bill  of  sale,  were  made  in  good 
faith,  and  only  with  a  view  to  the  sale  of  his 
property  by  Hunter  to  the.  bank  in  payment 
of  his  indebtedness.  When  the  negotiations 
for  the  purchase  and  sale  of  this  propeny 
took  place  between  the  bank  and  Hunter,  the 
latter  had  determined  to  discontinue  his  busi- 
ness, to  give  up  the  dominion  of  his  property 
to  the  bank  in  payment  of  his  ilabilltljes  to 
it  so  far  as  It  would  go,  and  so  stated  to  its 
president  Hunter  was  at  the  time  insolvent, 
and  the  president  of  the  bank  knew  his  finan- 
cial condition. 

This  action  was  in. the  nature  of  a  cred- 
itors' bill,  and  was  brought  to  set  aside  the 
conveyances  made  by  the  defendant  Hunter 
to  the  defendant  the  First  National  Bank  of 
Penn  Yan.  The  alleged  grounds  of  action 
were:  (1)  That  the  conveyances  and  trans- 
fers mentioned  were  mads  and  received  with 
an  intent  to  hipder,  delay,  and  defraud  the 
creditors  of  the  defendant  Hunter;  (2)  that 
they  were  made  as  a  part  of  a  collusive  and 
fraudulent  conspiracy  to. prevent  the  collec- 
tion of  the  plaintiffs'  Judgment;  and  (3)  that 
they  were,  and  each  was.  Intended  as  a 
fraud  upon  or  evasion  of  chapter  466  of  the 
Laws  of  1877,  as  amended  in  1887,  and  were 
given  and  received  with  an  intent  to  give  the 
bank  an  unlawful  preference.  On  the  trial 
the  sole  ground  relied  upon  by  the  plaintiffs 
was  that  these  conveyances  effected  a  pref- 
erence, which  Is  forbidden  by  the  general  as- 
signment act,  and  were  void,  so  far,  at  least, 
as  the  property  transferred  exceeded  the 
value  of  one-third  of  all  the  property  owned 
by  Hunter  at  that  time.  ,The  court,  how- 
ever, held  that  they  did  not  constitute  a  pref- 
erence forbidden  by  that  act,  but  were  valid, 
and  directed  a  Judgment  dismissing  the 
plaintiffs'  complaint,  with  costs. 

The  appellants  strenuously  insist  that  the 
statute  of  1887  was  intended,  and  should  be 
construed,  to  Include  any  and  every  transfer 
or  conveyance  made  by  an  insolvent  debtor, 
entirely  Independent  of  the  question  whether 
he,  at  the  time  or  subsequently,  made  or 
intended  to  make  a  general  assignment  for 
the  benefit  of  his  creditors,  and  hence  that 
both  the  trial  court  and  the  general  term 
erred  in  holding  that  the  conveyances  in  quee- 


ttoB  were  valid.  The  appdiants  argue  that 
the  act  of  1887  is  a  remedial  statute,  which 
should  be  reasonably  constraed  to  accomplish 
its  Intended  purpose;  and  that  its  purpose  Is 
to  prohibit  an  Insolvent  debtor  from  prefer- 
ring his  creditors  to  an  amount  in  excess  of 
one-third  of  his  estate,  although  no  general 
assignment  Is  made  or  oxttemplated.  The 
substance  of  their  claim  is  that  this  act 
should  be  construed  as  in  the  nature  of  a 
bankrupt  law,  and  so  as  to  apply  to  the  es- 
tate of  an  Insolvent  debtor,  without  r^iard 
to  the  cbaiacter  of.  the  tnumfer  made.  "Bm 
statuta,  so  far  as  material  to  this  questlogi,  la 
as  follows:  "In  all  general  assignments  of 
the  estates  of  debtors  for  the  benefit  of  cred- 
itors hereafter  made  any  preferences  created 
therein  •  •  •  shall  not  be  valid  except  to 
the  amount  of  one-third  in  value  of  the  as- 
signed estate  left  after  deducting,  etc. 
•  •  ♦"  Laws  1887,  c.  503.  That  this  act 
should  receive  a  reasonable  construction,  and 
one  which  will  accomplish  its  intended  pur- 
pose, there  can  be  no  manner  of  doubt  Thus, 
at  the  threshold  of  this  ecamlnation.  It  be- 
comes necessary  to  ascertain  its  real  puri>0Be 
and  effect  In  determining  that  question,  it 
is  proper  to  consider  the  condition  of  the 
law  upon  the  subject  when  the  amendment  of 
1887  was  passed,  and  thus  ascertain  the  mis- 
chief or  defect  it  was  designed  to  remedy. 
At  common  law,  as  it  existed  before  there 
was  any  statute  on  the  subject  In  this  state, 
an  insolvent  debtor  possessed  the  right  to 
make  a  voluntary  assignment  for  the  benefit 
of  his  creditors,  and  to  prefer  such  of  them 
as  he  deemed  best  without  any  limitation  or 
restriction  whatever.  The  first  stajnte  in  this 
state  which  related  to  this  class  of  assign- 
ments was  passed  In  1860.  Laws  1860,  c. 
348.  It  was  several  times  amended,  and,  as 
amended,  remained  In  force  until  1877,  when 
a  new  and  somewhat  more  comprehensive 
act  was  Massed,  and  that  of  1860,  as  amend- 
ed, was  rq;>ealed.  taws  1877,  c,  466.  Nei- 
ther of  these  statutes  in  any  way  limited  or 
restricted  the  right  of  an  insolvent  debtor  to 
prefer  such  of  his  creditors  as  he  desired. 
The  first  and  only  direct  limitation  of  that 
right  is  contained  In  the  amendment  of  1887. 
The  statutes  of  1800  and  1877  recognized  the 
right  of  a  debtor  to  make  such  an  assignment 
provided  the  manner  in  which  it  should  l>e 
executed,  estabUshed  a  course  of  procedure 
for  carrying  into  effect  and  enforcing  the 
trust  thereby  created,  but  did  not  ccmtaln  any 
substantive  law.  In  1884  the,  statute  of  1877 
was  amended  by  adding  a  new  section  creat- 
ing a  preference  In  favor  of  employes  for  thdr 
wages,  and  In  1887  the  amendment  in  ques- 
tion was  enacted.  Prior  to  the  amendment 
of  1887,  an  Insolvent  debtor  had  the  right  to 
sell  and  transfer  the  whole  or  any  portion 
of  his  property  to  one  or  more  of  his  cred- 
itors in  payment  of,  or  to  secure,  his  debts, 
when  that  was  his  honest  purpose,  although 
the  effect  of  the  sale  or  transfer  would  be  to 
place  his  property  beyond  the  reach  of  other 
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Of  hla  creditors,  and  rettdertbelr  debts  on- 
eoUectible.  Murphy  v.  Briggs,  89  N.  Y.  446, 
452;  Knapp  v.  McGowan,  96  N.  Y.  75^  86; 
Paper  Co.  v.  O'Dougberty,  36  Hun,  79,  af- 
firmed 99  N.  y.  673;  Williams  y.  Whedon, 
109  N.  y.  333,  337,  16  N.  E.  365;  Bank  v. 
Williams,  128  N.  Y.  77,  28  N.  E.  33;  Mc- 
Naney  v.  Hall,  86  Hun,  415,  419,  33  N.  Y. 
Supp.  518.  That  right  existed  at  common 
law  as  an  Incident  to  the  right  of  property. 
It  -was  as  complete  and  perfect  as  the  right 
to  acquire  and  enjoy  it  Indeed,  it  was  upon 
the  principle  that  a  person  might  acquire,  en- 
Joy,  and  dispose  of  his  property  that  his  right 
to  make  a  general  assignment  rested.  While 
the  law  was  In  this  condition,  the  legislature 
amended  the  general  assignment  act,  which, 
as  its  title  Indicates,  was  a  statute  that  re- 
lated solely  to  voluntary  assignments,  and  to 
no  other  transactions  or  couTeyances.  It  had 
then  become  usual  for  debtors  making  gen- 
eral assignments  to  prefer  creditors  to  an 
extent  that  was  deemed  inequitable  and  un- 
just, and  it  was  to  prevent  that  mischief  that 
the  amendment  of  1887  was  passed.  That 
act  did  not,  in  terms,  include  any  convey- 
ance or  transfer  other  than  a  general  assign- 
ment When  it  was  passed,  the  character  of 
such  an  assignment  was  well  understood. 
There  Is  a  broad  and  well-defined  distinction 
between  such  an  assignment  and  a  deed  or 
bill  of  sale,  ^e  former  is  a  transfer  by  a 
debtor  of  bis  property  to  another  in  tmst  to 
sell,  convert  it  Into  money,  and  distribute  the 
proceeds  among  his  creditors.  It  Implies  a 
trust,  and  contemplates  the  intervention  of  a 
trustee.  The  others  import  an  absolute  sale 
and  transfer  of  the  title,  to  be  held  and  en- 
Joyed  by  the  purchaser  without  any  attend- 
ing trust.  As  the  nature  of  such  an  assign- 
ment was  thai  as  well  understood  as  that 
of  any  other  particular  form  of  conveyance 
or  transfer.  It  is  manifest  that  It  was  the  pur- 
pose of  the  statute  to  limit  the  right  of  an 
Insolvent  debtor  to  dispose  of  his  property 
only  to  cases  where  he  made  a  general  as- 
signment for  the  benefit  of  his  creditors,  and 
it  is  not  reasonable  to  suppose  that  the  legis- 
lature intended  to  include  in  that  act  any 
other  conveyance  or  transfer.  If  it  bad,  such 
conveyances  or  transfers  would  have  been 
mentioned  in  the  statute,  or  it  would  have 
contained  some  such  general  provision  to  that 
eifect  as  exists  In  relation  to  insolvent  cor- 
porations.   Laws  1892,  c.  688,  $  48. 

In  construing  statutes,  it  is  a  well-estab- 
lished rule  that  resort  must  be  had  to  the 
natural  signification  of  the  words  employed, 
and  if  they  have  a  definite  meaning,  which 
involves  no  absurdity  or  contradiction,  there 
is  no  room  for  construction,  and  courts  have 
no  right  to  add  to  or  take  away  from  that 
meaning.  Newell  v.  People,  7  N.  Y.  1,  97; 
McCluskey  v.  Cromwell,  11  N.  Y.  593,  601; 
People  V.  Woodruff,  32  N.  Y.  355,  864;  Estate 
of  Miller,  110  N.  Y.  216,  222,  18  N.  B.  139. 
In  the  case  of  People  v.  Woodruff  it  was 
said:  "It  is  always  competent  for  the  legis- 


krttdre  to  speak  deaity  and  without  equivoca- 
tion, and  It  Is  safer  for  the  Judicial  depart- 
ment to  follow  the  plain  intent  and  obvious 
meaning  of  an  act,  rather  than  to  speculate 
upon  what  might  have  been  the  views  of  the 
legislature  in  the  emergency  which  may  have 
arisen."  Again,  in  Estate  of  Miller,  whew 
it  was  contended  'that  the  i-eason  and  equity 
of  a  statute  brought  within  its  operation  cer- 
tain parties  not  mentioned  in  it,  it  was  said: 
"If  that  be  so,  it'  constitutes  no'  reason  for 
controlling  its  language,  although  it  might 
seem  that  the  legislature  would  have  provid- 
ed for  such  a  case  had  their  attention  been 
directed  to  it"  It  is  not  the  duty  of  courts 
to  disregard  the  plain  words  of  a  statute, 
even  in  favor  of  what  may  be  termed  an 
"equitable  coostrnctlon,"  in  order  to  extend 
It  to  some  supposed  policy  not  Indaded  in 
the  act  Karat  v.  Gane,  186  N.  Y.  316,  321, 
32  N.  B.  1073.  As  this  statute  changed  the 
common  law  as  it  existed  when  it  was  pass- 
ed. It  will  be  held  to  abrogate  it  only  so  far 
as  the  clear  Import  of  the  language  absolute- 
ly requires.  Fitsgerald  v.  Quann,  109  N.  T. 
441,  17  N.  B.  354.  Applying  these  rules  to 
the  construction  of  the  statute  under  consid- 
eration. It  follows  that  its  plain  words  cannot 
be  disregarded,  or  its  efTect  extended  beyond 
the  clear  import  of  the  language  employed. 
This  statute  has  none  of  the  attributes  of  a 
general  bankrupt  law,  under  which  a  debtor 
may  be  compelled  to  assign  his  p>roperty  for 
the  benefit  of  Us  creditors.  No  such  law  ex- 
ists in  this  state  as  to  an  Individual  debtor. 
If  he  makes  an  assignment,  he  may  prefer 
his  creditors  only  to  the  ext»it  of  one-thiid 
of  his  estate.  If  he  makes  none,  titen  it  Is 
obvious  that  the  statute  of  1887  has  no  appli- 
cation, and  he  may  dispose  of  his  property  as 
he  sees  fit  to  secure  or  pay  his  honest  debts. 
If  he  cannot  be  compelled  to  assign,  and  does 
not  do  so  vcriuntarily,  we  find  no  law  which 
prohibits  htm  from  selling  and  conveying 
his  property  for  that  purpose.  The  language 
of  this  act  Indicates  a  purpose  to  prohibit  a 
debtor  from  preferring  his  creditors  beymd 
the  limit  mentioned,  if  he  attempts  to  create 
such  preference  in  a  i>articnlar  and  specified 
manner,  but  Indicates  no  purpose  to  other- 
wise deprive  him  of  his  property  or  limit  his 
control  over  it  In  other  words,  the  law  ap- 
plies to  the  method  of  transfer,  and  not  to 
the  property  of  the  debtor,  either  while  It 
remains  in  his  bands  or  when  it  has  been 
conveyed  otherwise  than  by  a  voluntary  as- 
signment If  the  contention  of  the  a];q>el- 
lants  was  sustained,  its  practical  result 
would  be  to  prevent  an  insolvent  debtor  from 
paying  his  debts  except  to  the  extent  of  one- 
third  of  the  value  of  his  property,  and  to  im- 
pound the  remainder  in  His  hands  until  some 
vigilant  creditor  should  reach  it  by  legal 
process,  which  would,  to  some  extent  con- 
stitute a  suspension  of  his  right  of  property 
in  two-thirds  of  his  estate.  If  is  clear  that 
such  was  not  the  object  or  purpose  of  the 
statute. 
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Tbe  amendment  of  18S7  has  been  several 
Umes  considered  by  this  court.  In  Berger  y. 
Varrelmann,  127  N.  Y.  281,  27  N.  E.  1065, 
where  a  debtor  confessed  judgment  In  favor 
of  a  creditor  In  contemplation  of  making  an 
assignment  for  the  benefit  of  his  creditors, 
the  confession  of  judgment  having  been  a 
mere  instrumentality  employed  to  give  pref- 
erence to  a  partlcalar  creditor  in  excess  of 
the  limitation  of  the  statute,  and  the  creditor 
having  had  knowledge  of  the  fact,  and  the 
purposes  of  the  confession,  the  Second  divi- 
sion held  that  it  was  void  under  the  statute 
of  18S7.  The  same  doctrine  was  tadd  In 
Spelman  v.  Freedman,  130  N.  Y.  421,  29  N. 
E.  765.  This  court  subsequently  recognized 
the  correctness  of  those  decisions  upon  the 
ground  that  in  each  case  the  confession  of 
Judgment  was  a  part  of  a  plan  or  scheme 
which  included  the  making  of  a  general  as- 
signment, and  was  to  be  construed  as  a  part 
of  it,  and,  hence,  was  within  the  prohibition 
of  the  assignment  act.  Manning  v.  Beck, 
129  N.  Y.  1,  29  N.  E.  90;  Bank  v.  Seilgman, 
138  N.  Y.  435,  34  N.  E.  196;  Abegg  v.  Bish- 
op, 142  N.  Y.  286,  36  N.  B.  1058.  In  the  Man- 
ning Case  this  court  held  tliat  a  creditor  who 
had  procured  a  bill  of  sale  from  an  Insolvent 
debtor  In  payment  of  and  as  security  for  an 
honest  and  subsisting  debt.  In  Ignorance  of 
any  Intention  upon  the  part  of  the  debtor  to 
thereafter  make  an  assignment,  could  hold 
the  property  transferred,  although  it  exceed- 
«d  one-third  of  tbe  assets  of  the  vendor.  In 
•discussing  the  question  in  that  case,  PeCk- 
ham,  J.,  said:  "But  the  statute  does  not,  and 
was  not  intended  to,  prevent  a  creditor  from 
obtaining  payment  of,  or  a  security  (and 
thereby  a  preference)  for,  his  debt,  even 
from  an  insolvent  debtor."  In  further  dis- 
«u88ing  the  questlcm,  he  adds:  "The  debtor 
might  also  neglect  to  make  an  assignment, 
and  then  It  would  look  as  if  the  acts  of  pref- 
erence would  be  legal.  The  statute  of  1887, 
At  any  rate,  does  not  cover  such  a  state  of 
facts,  and  we  do  not  feel  at  liberty  to  enlarge 
its  provisions  by  construction  so  as  to  bring 
-such  facts  within  the  condemnation  of  the 
statute.  If  it  be  thought  good  policy  so  to 
-do,  the  legislature,  and  not  this  court,  is  the 
body  to  which  application  should  be  made 
to  effect  such  change  in  the  law."  In  Bank 
V.  Seligman,  138  N.  Y.  435,  445,  34  N.  B.  196, 
the  debtors  made  an  assignment,  giving  cer- 
tain creditors  preference  In  excess  of  one- 
third  of  their  estate,  and  allowed  other  cred- 
itors to  obtain  judgments  upon  offers  and  ac- 
-ceptances.  In  dlscnssing  the  effect  of  the 
judgments,  Andrews,  G.  J.,  said:  "The 
Judgments  and  executions  constituted,  and 
•could  constitute,  no  preference  under  the  act 
of  1887.  If  no  assignment  had  been  made, 
the  judgmoits  could  not  have  been  assailed 
by  the  other  creditors."  We  are  unwilling 
to  extend  the  doctrine  of  the  Berger  and 
Spelman  Cases  so  as  to  include  a  case  like 
this.  To  do  so  would  be  to  apply  the  stat- 
ute to  a  case  not  Included  within  its  language 


or  apparent  purpose.  Such  a  constmctlOD 
would  greatly  extotd  the  effect  of  the  stat- 
ute, would  doubtless  include  many  cases 
where  Its  api^cation  would  be  inequitable  and 
unjust,  and  would  tend  to  disarrange  and  un- 
settle many  transactions  which  are  author- 
ized under  the  law  as  it  is  now  supposed  to 
exist.  It  Is  manifest  that  neither  the  letter 
nor  the  spirit  of  tbe  act  of  1887  renders  it  ap- 
plicable to  a  case  like  this.  It  Is  tbe  prov- 
ince of  this  court  to  construe  statutes,  but 
not  to  enact  them.  If,  for  any  reason,  public 
policy  requires  a  law  prohibiting  Insolvent 
debtors  from  securing  or  paying  their  cred- 
itors, or  that  shall  limit  the  amount  or  pro- 
portion of  their  property  which  shall  be  de- 
voted to  that  purpose,  the  legislature,  and 
not  this  court,  must  be  relied  upon  for  its  en- 
actment Aa  there  is  no  claim  here  that  the 
transfers  by  Hunter  to  the  bank  were  made 
with  an  Intent  to  hinder,  delay,  or  defraud 
the  creditors  of  the  former,  and  void  under 
the  statute  relating  to  that  subject  (2  Bev. 
St  p.  137,  i§  1-8),  or  that  they  were  void  for 
any  reason  other  than  because  in  contraven- 
tion of  tbe  statute  of  1887,  it  foUows,  both 
upon  principle  and  authority,  that  the  judg- 
ment in  this  case  should  be  upheld. 

The  learned  counsel  for  the  appellants 
earnestly  urges  that  the  case  of  White  v. 
Cotzhausen,  128  U.  S.  329,  9  Sup.  Ct  309, 
should  be  regarded  as  high,  if  not  a  control- 
ling, authority  upon  this  question.  We  do 
not  deem  it  necessary  to  discuss  that  case, 
further  than  to  say  that  it  was  considered 
by  this  court  lu  the  Manning  Case,  that  the 
statute  involved  In  that  case  was  held  to  be 
unlike  ours,  and  that  the  White  Case  was  not 
then  followed  by  this  court  It  may,  how- 
ever, be  observed  that  the  statute  of  Illinois 
relating  to  assignments  for  the  benefit  of 
creditors  was  under  consideration  in  the 
White  Case,  that  the  decision  in  that  case 
was  based  upon  a  decision  of  the  highest 
court  of  that  state,  and  was  asserted  to  be 
in  accordance  with  It  An  examination  of  the 
later  cases  in  the  state  of  Illinois  discloses 
that  its  courts  do  not  construe  the  statute  as 
it  was  construed  in  the  White  Case,  but  ex- 
pressly decline  to  be  controlled  by  that  deci- 
sion. Weber  v.  Mick,  131  IlL  520,  23  N.  B. 
646;  ParweU  v.  Nllsson,  133  HI.  45,  24  N.  B. 
74.  Upon  the  question  of  the  construction 
and  effect  of  a  statute  of  a  state  regulating 
assignments  for  the  benefit  of  creditors,  the 
decisions  of  Its  highest  court  are  regarded  as 
of  controlling  authority  In  the  courts  of  the 
United  States.  Union  Bank  of  Chicago  v. 
Kansas  City  Bank,  136  U.  S.  223,  10  Sup.  Ct 
1013.  As  it  is  manifest  from  the  decisions  of 
the  highest  court  of  the  state  of  Illinois,  that 
the  decision  in  the  White  Case  was  based 
upon  a  misapprehension  of  the  former  deci- 
sions in  that  state  as  to  tlie  effect  of  the  stat- 
ute, the  White  Case  has  little  weight  as  an 
authority  upon  the  question  Involved  In  this 
case. 

We  are  of  tbe  opinion  that  the  statute  of 
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1887  baa  bo  ■t>plicatl<m  to  the  facta  In  thia 
case,  and  that  the  judgment  of  the  general 
term  should  be  affirmed,  with  costs.  All  con- 
car,  except  HAIGHT,  J^  not  altting.  Judg- 
ment affirmed. 


a«  N.  T.  99) 

PBOPIiH  T.   SCHOOLBT. 
(Court  of  Appeals  of  New  York.     April  7, 189G.) 
Cbiminal  Law— Rbobitiho  Stolbii  PaopaBiT— 

EVIDIKCB. 

1.  On  the  trial  of  a  defendant  for  receiring 
•tolen  bonds,  where  it  was  proved  that  the  bonds 
were  stolen,  and  that  they  were  afterwards  id 
possession  of  and  «old  by  defendant,  further  evi- 
dence, tending  to  show  that  the  manner  in 
which  he  received,  paid  for,  and  disposed  of  the 
bonds  was  in  some  respects  unusual,  was  suffi- 
cient to  justify  the  submission  of  the  case  to  the 
jury,  and  to  sustaui  a  rerdict  sgainst  the  defend- 
ant. 

2.  Evidence  that  there  were  alterations  in 
the  bonds,  which  defendant  was  charged  with 
having  stolen,  when  disposed  of  by  defendant,  by 
the  erasure  of  indorsements  and  numbers,  and 
the  substitution  of  other  numbers,  and  the  opin- 
ion of  experts  that  tbe  signatures  to  powers  of 
attorney  to  the  defendant  thereon  were  in  de- 
fendant's handwriting,  were  admissible.  35  N. 
Y.  Sopp.  429,  affirmed. 

3.  Where  evidence  is  stiick«i  out  b^  the 
oonrt,  and  the  jury  are  told  to  disregard  it,  its 
admission  is  not  prejudicial. 

4.  Testimony  of  witnesses  as  to  statements 
made  to  them  by  a  third  person,  tending  to  show 
that  such  person  had  some  connection  with  bonds 
alleged  to  have  been  stolen  by  defendant,  but 
not  connected  with  any  transaction  of  defend- 
ant, was  not  admissible  in  defense. 

Appeal  from  supreme  court,  general  term. 
First  department. 

William  H.  Schooley  was  convicted  of  re- 
ceiving stolen  property,  and  from  a  judgment 
of  the  general  term  (35  N.  Y.  Supp.  429)  af- 
firming the  conviction  be  appeala     Affirmed. 

Robert  J.  Halre,  for  appellant.  John  D. 
Lindsay,  for  the  People. 

MARTIN,  J.  The  defendant  was  Indicted 
for  grand  larceny  in  the  first  degree,  and  al- 
so for  receiving  stolen  goods.  The  property 
alleged  to  have  been  stolen  and  feloniously 
received  by  the  defendant  consisted  of  four 
bonda  of  the  St  Louis  &  Iron  Mountain  Rail- 
road Company,  of  the  par  value  of  $1,000 
each.  They  belonged  to  Ellen  M.  Gay,  of 
Washington,  D.  CS.  The  charge  in  the  in- 
dictment, so  far  as  it  was  for  larceny,  was 
withdrawn  at  the  opening  of  the  case,  and 
the  action  was  tried  upon  the  sole  charge 
that  the  defendant  was  guilty  of  receiving 
the  bonds  in  question,  knowing  them  to  have 
been  stolen.  That  they  were  stolen  Decem- 
ber 14,  1890,  at  the  city  of  Washington,  was 
proved,  and  not  denied.  It  was  also  shown 
by  the  undisputed  evidence  that  in  the  fol- 
lowing August  they  were  In  tbe  possession 
of  the  defendant.  When  in  his  possession, 
the  indorsements  thereon  had  been  removed, 
the  numbers  of  the  bonds  and  coupons  at- 
tached thereto  had  been  obliterated,  and  oth- 
er numbers  substituted  in  their  placea     One 


ot  tbe  bonda  shown  to  have  been  In  the  de- 
fendant'a  iMssesslon  was  presented  by  him 
to  James  Walsh  &  Son  for  sale  August  10, 
1891.  As  they  testified.  It  was  sold  for  $1,- 
035,  whUe  the.  defmdant  testifled  that  tbe 
price  was  only  the  sum  of  |900.  It  ia  man- 
ifest that  the  dtcamatancea  shown  to  have 
attended  that  transfer  were  not  in  all  re- 
spects usual,  or  ancta  as  to  Indicate  an  open, 
honest;  and  fair  bnsinesa  transaction.  Th* 
defendant  subsequently,  and  within  a  tew 
days,  transferred  the  other  three  bonda  t» 
White,  Morris  &  Co.,  who  sold  them  for  him, 
and  he  received  the  price  for  which  they 
were  sold.  It  la  not  seriously  contended 
that  the  actual  transaction  between  the  firm 
of  White,  Morris  &  Ca  and  the  defendant 
was,  in  and  of  itself,  unusual  or  irregnlar. 
The  people,  however,  claim  that  attending 
all  these  transactiona  there  were  circumstan- 
ces and  conduct  upon  the  part  of  the  defend- 
ant which  were  inconsistent  with  an  inno- 
cent and  honest  holding  or  transfer  of  the 
bonds,  which  tended  to  show  that  he  possess- 
ed knowledge  that  the  bonds  had  been  stoi- 
en,  and  disposed  of  them  with  knowledge 
of  that  fact  As  the  larceny  of  the  bonds, 
and  the  defendant's  possession  of  them,  were 
proved,  and  not  denied,  the  only  question 
that  was  finally  disputed  or  contested  waa 
whether  the  defendant  when  be  sold  the 
bonds,  knew  that  they  had  been  stolen,  and 
whether  there  was  sufficient  evidence  of  that 
fact  to  Justify  the  submission  of  the  ques- 
tion to  tbe  Jury.  While  there  was  no  direct 
evidence  that  tbe  defendant  received  these 
bonds  from  any  particular  person  who  had 
stolen  them,  or  that  he  bad  positive  Informa- 
tion, when  he  sold  them,  that  they  had  been 
stolen,  still  the  circumstances  as  to  his  man- 
ner of  receiving  them,  his  manner  of  dealing 
with  them,  his  knowledge  and  description 
of  the  person  from  whom  he  claimed  to  hare 
received  them,  his  own  acts  in  transferring 
them,  the  many  peculiarities  attending  sudi 
transfers,  and  his  method  of  payments  to  tbe 
claimed  owner  as  proved  and  admitted  by 
him,  when  added  to  tbe  facts  that  these 
bonds  bad  been  stolen,  and  were  in  his  i>ob- 
session,  were  quite  potential  evidence  that 
he  possessed  the  guilty  knowledge  alleged. 
Upon  all  the  evidence  the  question  whether 
or  not  be  knew  that  these  bonds  bad  been 
stolen  was  clearly  one  of  fact  for  the  Jozy. 
Upon  thia  evidence  the  Jury  found  against 
the  defendant  and  that  finding  has  been  af- 
firmed by  the  general  term.  It  cannot  be 
said  that  the  evidence  was  insufficient  to  sus- 
tain it  and  bence  it  will  not  be  disturbed  b7 
this  court 

Upon  the  trial  tbe  people  called  experts  to 
examine  the  bonds  in  question,  by  whom  tt 
was  proved  that  they  bad  been  changed,  the 
indorsements  thereon  removed,  the  numbers 
upon  the  bonds  and  coupons  obliterated  and 
others  substituted;  and  one  witness  was 
permitted,  by  chemical  experiments  In  the 
presence  of  the  Jiuy,  to  show  the  numbers 
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and  names  that  were  upon  the  bonds  orig- 
inally. The  people  were  also  permitted  to 
prore,  by  the  opinion  of  experts,  that  the 
slgnattures  upon  the  powers  of  attorney 
claimed  by  the  defendant  to  hare  been  given 
to  him  were  in  the  same  handwriting  as 
that  of  a  paper  which  was  proved  to  have 
been  written  by  him.  The  conrt  proi>eEly  ad- 
mitted proof  tending  to  show  tliat  the  bonds 
had  been  changed,  and  to  show  the  nombers 
and  names  tliat  were  originally  upon  them. 
)  It  was  evidence  bearing  upon  the  question 
of  the  identity  of  the  stolen  bonds,  and  was 
clearly  admissible  for  that  purpose.  The 
appellant  contends  that  it  was  error  to  per- 
mit the  district  attorney  to  introduce  evi- 
dence that  the  signatures  upon  the  powers 
of  attorney,  which  purported  to  have  been 
made  by  the  alleged  owner  of  the  bonds, 
were  In  the  defendant's  handwriting.  This 
claim  seems  to  be  based  upon  the  theory 
that  the  district  attorney  had  tufonnatlon  to 
the  effect  that  the  powers  of  attorney  were 
in  fact  signed  by  some  person  other  than  the 
defendant,  and  hence  th&t  the  evidence  ad- 
mitted was  "secondary  in  Its  character,  and 
tended  to  confuse  the  minds  of  the  Jury." 
We  know  of  no  principle  or  rule  of  law  that 
would  have  Jnstifled  the  court  in  rejecting 
this  evidence.  It  was  clearly  competent  for 
the  people  to  show  that  the  powers  of  at- 
torney presented  were  not  what  they  par- 
ported  to  be,  but  were  signed  by  the  defend- 
ant, even  tboogh  he  afterwards  proved  by 
certain  notaries  public  that  some  other  per- 
son, unknown  to  them,  in  fact  signed  such 
powers  of  attorney.  Indeed,  upon  the  whole 
evidence  relating  to  that  subject.  Including 
the  circumstances  under  which  the  acknowl- 
edgments were  taken,  the  court  might  well 
have  submitted  the  question  to  the  jury 
whether  the  powers  of  attorney  were  signed 
by  the  defendant,  or  by  some  other  person 
who  claimed  to  be  the  owner  of  the  bonds. 

The  appellant  also  daims  that  evidence  of 
the  witness  James  F.  Vallely,  which  tended 
to  show  the  absence  of  the  defendant,  and 
that  he  was  trying  to  avoid  a  trial  upon  the 
indictment,  was  improperly  admitted.  Sub- 
sequently the  defendant's  attorney  moved  to 
strike  out  the  evidence  of  that  witness.  The 
court  struck  it  out,  and  told  the  Jury  to  dis- 
regard 11  In  this  clearly  there  was  no  er- 
ror. If  it  was  improper,  the  error  was  cured 
when  the  evidence  was  stricken  out  on  the 
defendant's  motion,  and  the  Jury  were  di- 
rected to  disregard  it  Gall  v.  QaU,  114  N. 
T.  109,  21  N.  B.  106;  Holmes  v.  Moffat,  120 
N.  Y.  159,  24  N.  S.  275. 

The  appellant  also  contends  that  the  court 
erred  in  permitting  the  witness  Charles  Mc- 
Oroarty  to  testify  as  to  the  movements  of 
the  defendant  upon  a  certain  day,  and  that 
it  was  error  to  refuse  to  strike  out  his  evi- 
dence upon  that  subject  He  was  called  as 
a  witness  for  the  people,  and  testiSed  that 
when  the  defendant  was  at  the  office  of 
James  Walsh  &  Son  upon  one  occasion,  after 


he  left  he  followed  him,  and  that  he  did  not 
go  to  the  office  of  Drexel,  Morgan  &  Co.  It 
had  already  been  proved  by  one  of  the  firm 
of  James  Walsh  &  Son  that  the  defendant 
two  or  three  days  after  he  sold  them  the 
first  bond,  came  to  them,  and  said  he  had 
three  more  that  he  wanted  to  sell  them,  but 
wanted  the  money  immediately;  that  they 
refused  to  boy  them  unless  he  brought  bis 
client  there,  which  he  said  was  unnecessary; 
that,  if  they  did  not  want  the  bonds,  he 
could  sell  them  elsewhere,  and  that  he  could 
sell  them  to  Drexel,  Morgan  &  Co.,  and  left 
the  office;  that  they  gave  McGroarty,  who 
was  in  their  employ,  some  direction,  and 
that  It  was  in  pmrsuance  of  that  that  he  fol- 
lowed the  defendant  That  the  defendant 
did  not  go  to  the  office  of  Drexel,  Morgan  & 
Co.  was  a  drcumstance  which  it  was  proper 
to  prove  as  bearing  upon  the  question  of  his 
good  faith,  and  the  coui-t  was  Justified  in  re- 
fusing to  strike  out  the  evidence  upon  that 
subject 

Nor  do  we  find  any  error  in  the  refusal  of 
the  court  to  dismiss  the  iDdictment  and  di- 
rect a  verdict  of  not  guilty.  The  question 
of  the  guilt  or  innocence  of  the  defendant 
was  for  the  Jury,  and  the  conrt  had  no  au- 
thority to  give  the  direction  asked.  Code  Cr. 
Froc.  t  410;   People  v.  Adams,  16  Hun,  550. 

The  defendant  asked  the  witness  Coen 
whether,  at  the  time  of  taking  one  of  the 
acknowledgments,  he  thought  or  supposed 
he  knew  the  man  whose  acknowledgment 
was  taken.  This  was  objected  to,  the  objec- 
tion was  sustained,  and  an  exception  taken. 
He  was  permitted,  however,  to  ask  the  wit- 
ness the  question  whether  he  believed  he 
knew  that  man,  to  which  the  witness  an- 
swered: "I  really  did.  I  really  believed  he 
was  an  acquaintance  in  the  neighborhood." 
He  was  finally  asked,  "And  you  didn't  know 
bim,  and  you  certified  to  what  was  not  the 
fact?"  to  which  he  replied,  "I  certified  to 
what  was  not  the  fact"  We  discover  in 
this  ruling  no  error.  We  think  the  trial  court 
gave  the  defendant  all  the  latitude  to  which 
he  was  entitled. 

Nor  was  it  error  to  exdude  the  evidence  of 
the  witness  Sumner  as  to  what  James  H.  Ed- 
gar, who  was  known  also  as  Abljah  Richard- 
son, Miller,  James  H.  Henry,  and  Joel  Peter- 
son, said  to  him  as  to  how  he  desired  to 
have  the  bonds  sold.  It  was  not  shown  to 
have  any  connection  with  the  sale  of  the 
bonds  by  the  defendant  and  at  most  tended 
to  show  that  these  bonds  were  at  some-  time 
In  the  possession  of  a  person  sometimes 
known  as  Joel  Peterson,  to  the  knowledge  of 
the  witness,  and  that  Peterson  expressed 
some  desire  as  to  the  manner  In  which  they 
should  be  sold.  It  is  not  apparent  how  that 
evidence  could  have  been  admissible.  It  was 
at  most  mere  hearsay. 

The  appellant  claims  that  the  court  erred 
in  excluding  the  evidence  of  the  witness 
Purdy  as  to  conversations  which  occurred  be- 
tween the  witness  and  Peterson,  who  was 
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known  to  blm  as  Abtjah  Bichardson.  We  do 
not  see  how  the  conversation  between  the 
witness  and  Peterson  could  be  material.  It 
would  at  most  amount  to  an  unverified  dec- 
laration made  to  the  witness,  and  was  clear- 
ly inadmissible.  This  evidence  In  no  way 
related  to  or  formed  a  part  of  any  transac- 
tion which  took  place  with  the  defendant, 
and  was  properly  rejected.  The  appellant 
calls  attention  to  the  charge  of  the  trial 
judge  as  to  the  relations  existing  between 
the  defendant  and  Peterson,  and  claims  that 
It  was  error  to  charge  that  the  question  was 
for  the  jury  to  consider  whether  Peterson 
ever  existed,  and  also  In  commenting  upon 
the  testimony  of  the  notaries  public  We 
have  examined  the  portions  of  the  charge  to 
which  our  attention  has  been  called,  but 
find  no  errors  In  the  respects  suggested. 
Moreover,  no  exception  to  these  portions  of 
the  charge  was  taken. 

We  have  carefully  read  the  brief  of  the 
learned  counsel  for  the  defendant,  examined 
his  authorities  upon  the  admissibility  of  ex- 
pert evidence,  but  have  found  no  principle 
upon  which  It  can  be  properly  held  that  the 
rulings  of  the  trial  judge  upon  that  subject 
were  erroneous.  Having  thus  carefully  ex- 
amined all  the  exceptions  and  rulings  to 
which  our  attention  has  been  called  by  the 
learned  counsel  for  the  appellant,  either  In 
his  oral  argument  or  by  his  brief,  we  are 
lead  to  the  conclusion  that  the  judgment 
should  be  affirmed.  All  concur.  Judgment 
affirmed. 


a«  N.  T.  51) 

CHRISTOPHEE  &  T.  ST.  R.  CO.  et  al.  ▼. 
TWENTY-THIRD  ST.  RY.  CO.  et  al. 

(Court  of  Appeals  of  New  York.     April  7, 1896.) 

Equity— KEroaxATioN  of  Contraot  — Evidbkcb 
— Habmlbss  Error. 

1.  To  authorize  the  reformation  of  a  con- 
tKCt  on  the  ground  of  mutual  mistake,  the  evi- 
dence in  support  thereof  mnst  be  clear  and  con- 
vincing.    2b  N.  Y.  Supp.  233,  affirmed. 

2.  A  refusal,  in  a  suit  to  reform  a  contract 
on  the  ground  of  mutual  mistake,  to  permit  an 
amendment   stating  a  mistake  on  the  part  ot 

ElaintiS,  and  fraud  on  the  part  of  defendant,  is 
armless,  where  the  court  found  that  the  cou- 
tract  correctly  stated  the  agreement  of  the  par- 
ties, and  no  evidence  to  prove  fraud  was  ex- 
cluded for  insufficiency  of  toe  complaint  28  N. 
Y.  Supp.  233,  affirmed. 

Appeal  from  supreme  court,  general  term, 
First  department. 

Action  by  the  Christopher  &  Tenth  Street 
Railroad  Comi>any  and  others  against  the 
Twenty-Third  Street  Railway  Company  and 
others.  From  a  judgment  of  the  general 
term  (29  N.  Y.  Supp.  233)  affirming  a  judg- 
ment dismissing  the  complaint  on  the  merits, 
plaintiffs  appeal.    Affirmed. 

James  C.  Carter,  for  appellants.  B.  Ran- 
dolph Robinson,  for  respondents. 

MARTIN,  J.  The  essential  purpose  of  this 
action,  as  alleged  In  the  complaint,  was  to  re- 


form a  contract  or  lease  made  by  and  be- 
tween the  Twenty-Third  Street  Railway 
C!ompany,  the  Bleecker  Street  &  Fulton  Fer- 
ry Railroad  (Company,  and  the  Christopher 
&  Tentn  Street  Railroad  Company,  dated  the 
20th  day  of  May,  18S4.  The  plaintiffs  sought 
to  have  the  lease  reformed  by  adding  to  the 
reservation  therein,  after  the  words  "Four- 
teenth street,"  the  words  "between  Ninth 
and  Eleventh  avenues."  The  reservation 
contained  In  the  lease  reads  as  follows:  "It 
being  understood  and  agreed  that  the  party 
of  the  first  part  (the  Twenty-Third  Street 
Company)  shall  also  have  the  right  to  run  and 
operate  its  cars  upon  and  through  the  above- 
mentioned  railroad  and  route,  in  and  along 
Fourteenth  street"  The  route  in  Fourteenth 
street  to  which  this  provision  refers  is  de- 
scribed in  the  lease  as  follows:  "Commencing 
at  the  intersection  of  Fourteenth  street  and 
Fourth  avenne;  thence  throogh  and  along 
Fourteenth  street,  with  double  tracks,  to 
Eleventh  avenue."  One  of  the  claims  of  the 
appellants  is  that  the  language  of  the  reaerva- 
tl<m  is  ambiguous,  tCai  therefore  it  should  be 
construed  having  regard  to  the  situation  of 
the  parties  and  the  surrounding  circumstan- 
ces when  it  was  made.  We  discover  no  am- 
biguity in  the  language  employed.  The  pro- 
vision is  that  the  lessor  shall  also  have  the 
right  to  run  and  operate  its  cars  upon  and 
over  the  above-mentioned  railroad  and  route 
in  and  along  Fourteenth  street  When  we 
examine  the  description  of  the  route  to  which 
reference  Is  made,  we  find  it  perfectly  and 
completely  described  as  commencing  at  tjie 
intersection  of  Fourteenth  street  and  Fourth 
avenue,  thence  through  and  along  Fourteenth 
street,  with  double  tracks,  to  Eleventh  ave- 
nue. This  description  designates  but  a  sin- 
gle route,  and  definitely  states  the  points 
whiare  it  commences  and  terminates.  The 
reservation  expressly  refers  to  it  and  it 
clearly  taclndes  the  route  thus  described,  and 
no  other.  There  is  no  room  for  doubt  or 
question  as  to  the  meaning  and  Intent  of  the 
language  employed,  and  Uierefore  no  room 
for  construction.  The  apparent  meaning 
must  be  regarded  as  the  intended  one. 
Schoonmakcr  v.  Hoyt,  148  N.  Y.  426,  42  N.  B. 
1059. 

The  real  and  only  question  at  issoe  between 
the  parties  was  whether,  by  accident  or  mo- 
tual  mistake,  the  written  Instmment  exe- 
cuted by  them  failed  to  correctly  express  the 
actual  agreement  between  them,  and  there- 
fore should  be  retarvaeA,  or.  In  other  words, 
whether  there  was  any  such  mutual  mistake. 
The  learned  judge  before  whom  the  case  was 
tried  at  special  term  found  that  "neither  the 
defendant  the  Twenty-Third  Street  Railway 
Ciompany,  ncHr  the  defendant  the  Bleecker 
Street  and  Fulton  Ferry  Railroad  Company, 
ever  at  any  time  assented  or  agreed  that  the 
reservation  of  the  right  of  the  Twenty-Third 
Street  Railway  Company  to  run  and  operate 
its  cars  in  Fourteenth  street  should  be  limited 
to  that  p<»11on  of  the  railroad  and  route  In 
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Fonrteenth  stre^.t,  and  lying  west  of  Ninth 
avenne";  that  "the  plaintiff  the  Christopher 
and  Tenth  Street  Railroad  Company,  at  the 
time  of  the  execution  and  dellyery  of  the 
said  lease  of  May  20,  1884  (of  which  a  copy 
la  set  forth  in  the  complaint  as  Eizhiblt  No. 
3),  and  at  all  times  afterwards,  was  fully 
aware  of  the  precise  terms  of  the  reserration 
'In  said  lease  of  the  right  of  the  Twenty- 
Third  Street  Railway  Company  to  mn  and 
operate  Its  cars  over  the  entire  railroad  route 
on  Fourteenth  street,  between  Fourth  avenue 
and  Bleyenth  avenue,  and  of  the  scope  and 
effect  of  such  reservation,  and  that  the  Twen- 
ty-Third Street  Railway  Company  claimed 
the  right  to  run  and  operate  its  cars  over  the 
said  route,  east  as  well  as  west  of  Ninth 
avenue";  that  "the  plaintiff  the  Central 
Cross-Town  Railroad  Company,  at  the  time 
of  entering  Into  the  said  lease  with  the  Chris- 
topher and  Tenth  Street  Railroad  Company, 
on  or  about  the  2Gth  day  of  April,  1890,  and 
prior  to  said  time,  was  fully  aware  of  the 
precise  terms  of  the  reservation  in  the  said 
lease  of  May  20,  1884,  of  the  right  of  the 
Twenty-Third  Street  Railway  Company  to 
run  and  operate  Its  cars  over  the  entire  rail- 
road route  on  Fourteenth  street  between 
Fourth  avenue  and  Eleventh  avenue,  and  of 
the  scope  and  effect  of  such  reservation,  and 
that  the  Twenty-Third  Street  Railway  Com- 
pany claimed  the  right  to  run  and  operate  Its 
cars  over  the  said  route,  east  as  well  as  west 
of  Ninth  avenue";  that  "the  said  lease  of 
May  20,  1884,  between  the  Christopher  and 
Tenth  Street  Railroad  Company  and  the 
Twenty-Third  Street  Railway  Company  and 
the  Bleecker  Street  and  Fulton  Ferry  Rail- 
road Company,  set  forth  in  the  complaint  as 
EiXhiblt  No.  3,  fully  embodies  and  correctly 
expresses  the  real  agrreement  made  between 
the  said  parties  to  the  lease  in  question"; 
that  "there  was  no  mutual  mistake  in  respect 
to  any  of  the  provisions  of  the  lease  in  ques- 
tion"; and  that  "^he  parties  to  said  lease 
never  at  any  time  mutually  agreed,  in  terms 
or  in  substance,  upon  a  provision  that  the 
use  of  the  route  in  Fourteenth  street  by  the 
Twenty-Third  Street  Railway  Company 
should  be  restricted  to  that  portion  of  the 
route  west  of  Ninth  avenue;  but,  on  the  c<m- 
trary,  the  said  parties  did  mutually  agree 
upon  the  said  lease  of  May  20,  1884,  sought 
to  be  reformed  In  this  action."  Upon  the 
facts  as  found,  the  trial  court  held  that  the 
plaintiffs  were  not  entitled  to  a  reformation 
of  the  contract,  or  to  any  of  the  relief  de- 
manded In  the  complaint,  and  that  the  de- 
fendEints  were  entitled  to  a  Judgment  dismiss- 
ing the  complaint  upon  the  merits,  with  costs. 
Several  of  the  findings  quoted  were  classi- 
fied by  the  trial  judge  as  conclusions  of  law. 
If  improperly  designated  as  such,  still,  for 
the  purpose  of  upholding  the  Judgment,  they 
will  be  given  the  same  effect  as  If  they  were 
embraced  In  and  designated  as  findings  of 
fact.  Berger  v.  Varrelmann,  127  N.  T.  281, 
27  N.  B.  1065;   I'arker  ▼.  Baxter,  80  N.  T. 


S86;  Murray  v.  Marshall,  94  N.  T.  611; 
Adams  v.  Fitspatrick,  125  N.  7.  124,  26  N. 
E.  143. 

To  enable  the  plaintiffs  to  maintain  this 
action.  It  was  incumbent  upon  them  to  show 
that  there  was  a  mistake;  that  it  was  mu- 
tual, and  one  made  by  all  the  parties  to  the 
agreement,  so  that  the  intention  of  neither 
was  expressed.  If  It  was  such  a  contract 
as  one  of  the  parties  Intended  to  make,  and 
the  one  it  understood  the  others  also  intend- 
ed to  make,  the  court  had  no  power  to  re- 
form it  (Paine  v.  Jones,  75  N.  Y.  593);  as  un- 
der such  drcumstances  It  would  be  making 
a  new  contract  for  the  parties,  and  unjust 
to  the  ones  who  made  no  mistake  (Nevius  v. 
Dunlap,  83  N.  Y.  676;  Story  t.  Conger,  36  N. 
T.  673;  Lyman  v.  Insurance  Co.,  17  Johns. 
873).  In  an  action  for  the  reformation  of  a 
written  Instrument  tvon  the  ground  of  mis- 
take, the  party  seeking  the  reformation  must 
prove  that  there  was  a  mistake  by  evidence 
that  is  dear,  positive,  and  convincing.  It  Is 
to  be  presumed  that  the  written  instrument 
was  carefully  and  deliberately  prepared  and 
executed,  and  therefore  is  evidence  of  the 
highest  character,  and  will  be  regarded  as 
expressing  the  Intention  of  the  parties  to  it 
imtll  the  contrary  appears  in  the  most  satis- 
factory manner.  The  grade  and  degree  of 
proof  required  to  entitle  a  plaintiff  to  relief 
of  this  character  has  been  many  times  con- 
sidered by  the  courts  of  England,  the  federal 
and  the  various  state  courts  of  the  United 
States,  and  their  decisions  as  to  the  nature 
of  the  proof  required  show  that  it  must  De 
of  the  most  substantial  and  convincing  char- 
acter. Ford  V.  Joyce,  78  N.  ¥.  618;  Mead  v. 
Insurance  Co.,  64  N.  T.  453;  Nevius  v.  Dun- 
lap,  33  N.  Y.  676;  White  v.  WiUIams,  48 
Barb.  222;  GiUesple  v.  Moon,  2  Johns.  Ob. 
685;  Boardman  v.  Davison,  7  Abb.  Prac. 
(N.  S.)  439;  Hill  v.  Hill.  10  M.  T.  Wkly. 
Dig.  239;  LltUe  v.  Webster  (Sup.)  1  N.  Y. 
Supp.  315;  Southard  v.  Curley,  134  N.  Y. 
148,  31  N.  E.  330;  Henkle  v.  Assurance  Co., 
1  Ves.  Sr.  317;  Bold  v.  Hutchinson,  5  Do 
Gex,  M.  &  6.  558;  U.  S.  v.  Munroe,  5  Mason, 
572,  Fed.  Cas.  No.  15,835;  Coal  Co.  v.  Doran, 
142  U.  S.  417,  435,  12  Sup.  Ct  239;  Coale  v. 
Merry  man,  35  Md.  382;  Lyman  v.  Little,  15 
Vt  576;  Miner  v.  Hess,  47  IlL  170;  Stock- 
bridge  Iron  Co.  V.  Hudson  Iron  Co.,  102 
Mass.  45;  Newton  y.  HoUey,  6  Wis.  592; 
Linn  V.  BaAey,  7  Ind.  69:  Leitenadorfer  v. 
Delphy,  15  Mo.  160;  Jackson  v.  Magbee,  21 
Fla.  622;  Giles  v.  Hunter,  103  N.  0.  194,  9 
S.  E.  549;  Busby  v.  LltUefield,  31  N.  H-.  193; 
Fritzler  V.  Robinson,  70  Iowa,  500,  31  N.  W. 
61;  Weldebusch  v.  Hartensteln,  12  W.  Va. 
760;  Rowley  v.  Flannelly,  30  N.  J.  Eq.  612; 
Hlnton  V.  Insurance  Co.,  63  Ala.  488;  MuUer 
T.  Rhuman,  62  Oa.  332;  Mosby  v.  Wall,  23 
Miss.  81;  Fessenden  v.  Ocklngton,  74  Me. 
128;  BodweU  v.  Heaton,  40  Kan.  36,  18  Pac. 
901;  Cox  V.  Woods,  67  Cal.  317,  7  Pac.  722. 

We  do  not  deem  It  necessary  to  review  the 
evidence  in  this  case.  .  It  has  been  so  fully 
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examined  and  dlBcnssed  In  the  opinions  of 
the  court  below  as  to  render  unnecessary 
any  extended  reference  to  it  at  this  time. 
Indeed,  any  examination  of  It  in  detail  would 
be  out  of  place,  and  extend  this  opinion  far 
beyond  the  bounds  within  which  it  should  be 
limited.  As  to  this  branch  of  the  case,  It  Is 
enough  to  say  that  a  careful  examination  of 
the  evidence  contained  in  the  record  has  sat- 
isfied us  of  its  sufficiency  to  sustain  the  find- 
ings of  the  trial  Judge,  especially  in  view  of 
the  grade  and  quality  of  evidence  required  to 
establish  a  right  to  the  relief  sought.  The 
findings  of  the  trial  court  having  been  aSina- 
ed  by  llie  general  term,  and  the  evidence  be- 
ing sufficient  to  uphold  them,  the  decision  of 
that  court  upon  the  question  must  be  regard- 
ed as  final 

After  most  of  the  evidence  had  been  In- 
troduced, and  Just  before  it  was  finally  clos- 
ed, the  plaintiffs  moved  to  amend  their  com- 
plaint by  inserting  an  allegation  to  the  effect 
that  through  their  mistake  on  the  one  hand, 
and  the  fraud  of  the  defendants  upon  the  oth- 
er, tiie  agreement  between  the  parties  was  not 
correctly  expressed  in  the  written  instru- 
ment signed  by  them.  The  motion  was  de- 
nied, the  court  stating  that  it  had  no  power 
on  the  trial  to  allow  the  amendment  pro- 
posed. We  deem  It  unnecessary  to  decide 
the  question  whether  or  not  the  court  had 
power  to  allow  the  amendment,  as  the  ruling 
was  harmless,  and  in  no  way  affected  any 
substantial  right  of  the  plaintiffs.  There  is 
no  claim  that  the  purpose  of  the  amendment 
was  to  secure  the  admission  of  evidence 
which  otherwise  would  have  been  excluded. 
When  the  motion  to  amend  was  made,  the 
plaintiffs'  testimony  had  all  been  received, 
except,  possibly,  evidence  in  rebuttal  of  thdt 
offered  by  the  defendants.  There  is  no 
claim  or  pretense  that  any  evidence  was  of- 
fered bearing  upon  the  question  that  was  ex- 
cluded upon  the  ground  of  the  insufficiency 
of  the  complaint  Moreover,  the  last  finding 
of  the  court  shows  that  the  plaintiffs  were 
given  the  same  benefit  of  any  evidence  bear- 
ing upon  the  question  of  fraud  that  th^ 
would  have  received  if  the  amendment  had 
been  allowed.  The  appellants  seem  to  have 
the  same  view,  as  they,  in  effect,  state  in 
their  brief  that  all  the  testimony  which  tend- 
ed to  establish  fraud  upon  the  part  of  the 
defendants  was  entirely  consistent  with  the 
theory  of  a  mistake  on  their  part  Again, 
before  reaching  the  question  whether  the 
alleged  omission  occurred  in  any  particular 
mamier,  the  court  bad  to  determine  whether 
In  fact  there  was  any  omission.  If  there 
was  none,  then  the  question  whether  there 
was  a  mutual  mistake,  or  mistake  on  one 
side  and  fraud  upon  the  other,  could  never, 
by  any  possibility,  arise.  The  court  in  this 
case  found  that  there  was  no  such  omission, 
and,  consequently,  the  denial  of  the  plain- 
tiffs' application  to  amend  was  harmless, 
and  furnishes  no  reason  to  disturb  the  judg- 
ment appealed  f  toni. 


Our  attention  has  been  called  by  the  appel- 
lants to  several  rulings  upon  the  admission 
aiid  rejection  of  evidence.  No  reference  to 
the  plaintiffs'  exceptions  to  these  rulings  is 
deemed  necessary,  further  than  to  say  that 
all  have  been  examined,  and  we  have  found 
in  them  no  error  that  would  Justify  a  re- 
versal of  the  Judgment  The  Judgment  should 
be  affirmed,  with  costs.  All  concur.  Judg- 
ment affirmed. 


049  N.  T.  2U) 

RANDALL  et  al.  v.  NEW  TORK  B3L.  B.  CO. 

et  al. 

(Court  of  Appeela  of  New  York.     April  14, 

1896.) 

ArpiAii— Bbvibw— Erbokb  not  Apfabekt  on  thb 
Rbcokd. 
Assigmnents  of  error,  based  on  the  opin- 
ion rendered  by  the  court  below  and  the  proceas- 
es  of  reasoning  employed  therein,  will  not  be  con- 
sidered on  appeal,  the  opinion  being  in  no  sense 
a  part  of  the  record,  and  the  judgment  being 
Bupport«l  by  the  evidence. 

Api>eal  from  supreme  court,  general  term. 
First  department 

This  was  an  action  brought  by  Ellen  R.  Ran- 
dall and  others,  as  executors,  against  the 
New  York  Elevated  Railrood  Company  and 
another  for  damages  to  abutting  property. 
Theire  was  a  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Affirmed. 

For  former  report,  see  27  N.  Y.  Supp.  1062. 

Braluard  ToUes,  for  appellants.  Edward 
W.  S.  Johnston,  for  respondents. 

PER  CURIAM.  This  Is  one  of  the  usual 
actions  brought  to  restrain  the  operaticMi  of 
the  elevated  railway  in  front  of  the  plaintiffs' 
premises  on  Third  avenue,  between  Forty- 
Fourth  and  Forty-Fifth  streets,  in  the  city  of 
New  York,  We  deem  it  only  necessary  to 
express,  briefly,  our  reasons  for  affirming  the 
judgment  appealed  from. 

Upon  this  appeal  the  defendants  urge  three 
points  in  the  brief  submitted  in  their  behalf. 
In  the  first  place,  it  is  argued  that  the  general 
term  erred  in  refusing  to  review  the  facts,  or 
to  consider  the  qu&stion  whether  the  judg- 
ment was  sustained  by  the  evidence.  In  or- 
der to  show  this,  reference  is  made  to  the 
opinion.  Inasmuch  as  the  order  and  Judg- 
ment of  affirmance  below  are  silent  as  to 
their  grounds,  we  are  not  at  liberty  to  look 
elsewhere  to  find  them.  That  opinions  form 
no  part  of  a  record  is  a  proposition  too  re- 
cently discussed  to  warrant  further  consid- 
eration now.  Kochler  v.  Hughes,  148  N.  Y. 
507,  42  N.  E.  1051.  In  the  second  place,  it  is 
argued  that  the  general  term  erred  "in  look- 
ing into  the  facts,  and  into  the  opinion  of  the 
referee,  for  a  purpose  not  warranted  by  law." 
This  point  also,  involves  the  review  of  the 
opinion  delivered  at  the  general  term,  and 
the  argument  seems  to  rest  entirely  for  its 
support  upon  the  nature  of  the  reasoning 
which  induced  the  general  term  to  affirm  the 
judgment  appealed  from.    In  the  third  plac^ 
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it  is  ar^ed  tbat  the  referee  erred  In  basing 
his  Jndgment  npon  a  comparison  between 
yalues  in  1874  and  yalnes  in  187&  Here, 
again,  the  argument  has  reference  to  the 
processes  of  reasoning  employed  by  the  ref- 
eree in  his  opinion.  But  we  are  not  concerned 
with  the  opinion,  and  an  examination  of  his 
report  does  not  reveal  to  us  that  he  has  com- 
mitted any  error,  or  tbat  his  findings  are 
without  support  In  the  evidence.  In  fixing 
the  amount  of  compensation  to  be  paid  for  the 
easements  appropriated  by  the  defendants,  he 
eliminated  any  damage  caused  by  noise,  and 
he  allowed  the  net  amount  of  consequential 
injury  to  the  premises,  reached  by  setting  oft 
the  value  of  the  special  sAd  general  benefits 
accruing  to  the  said  property  from  the  defend- 
ants' railroad  against  any  injury  and  incon- 
venience resulting  therefrom. 

The  defendants  requested  a  number  of  find- 
ings, bearing  upon  the  fact  of  the  existence 
of  a  gold  premium  in  the  years  1874  to  1878, 
as  affecting  the  annual  rental  of  the  premises 
in  question,  and  of  other  properties  in  that 
part  of  Third  avenue  and  in  its  vicinity. 
These  findings  the  referee  refused  to  make, 
and  we  do  not  think  his  refusal  constituted 
error  for  which  the  judgment  should  be  re- 
versed. It  is  true  tbat  there  was  evidence 
showing  that  gold  commanded  a  premium 
during  the  years  mentioned  in  the  requests; 
but,  assuming  its  materiality,  we  are  not  in- 
formed as  to  the  nature  of  the  agreement  he- 
tween  landlord  and  tenant  respecting  the 
payment  of  rents,  nor  as  to  how  the  rental 
moneys  were  paid,  and  there  are  no  requests 
or  findings  which  present  any  question  of 
the  nature  argued.  The  evidence  justified, 
as  we  have  said,  the  findings  with  respect  to 
the  value  of  the  easements  appropriated  and 
the  rental  damages,  and  there  are  no  facts  tes- 
tified to  which  would  warrant  an  inference  at 
variance  with  the  conclusions  reached,  based 
upon  the  effect  of  the  gradual  reduction  of  the 
gold  premium  to  par  in  1878. 

Another  point,  not  argued  npon  the  brief, 
but  mentioned  upon  the  argument,  is  that 
the  rule  stated  in  the  case  of  Jamieson  v. 
Railway  Co.,  147  N.  X.  822,  41  N.  B.  693,  has 
been  violated  upon  the  trial,  in  the  admission 
of  evidence  by  other  property  owners  as  to 
the  rents  received  for  their  property  liefiore 
and  after  the  construction  of  the  road.  As- 
snming  that,  In  two  or  three  instances,  the 
objection  might  have  been  deemed  sufficient 
to  raise  the  question  which  was  in  the  Jamie- 
son  Case,  It  was  not  at  all  clear  that  the  point 
was  presented  to  the  trial  judge,  and  certain- 
ly it  was  not  relied  npon  here  as  a  reason  for 
reversal,  independently  of  a  conslderatloin  of 
the  opinion  of  the  general  term.  There  was 
ample  evidence  with  respect  to  the  course  of 
values  upon  the  side  streets  and  avenues  In 
the  vicinity  to  show  that  the  plaintiffs' 
property  had  not  fared  equally.  There  seems 
to  have  been  no  ibcrease  in  rentals  or  in  fee 
values  in  that  part  of  Third  avenue  since  the 
■road  was  built;    but  the  evidence  showed 


that  there  was  a  difference  tn  the  depredation 
of  values  in  that  part  of  Third  avenue  from 
that  which  had  been  sostalned  on  the  side 
streets  and  avenues ;  the  Third  avenue  prop- 
erty suffering  more  in  tbat  respect. 

It  is  evident  that  the  principal  reliance  of 
the  appellants  is  upon  what  they  allege  to  be 
the  erroneous  reasoning  by  the  general  term 
and  by  the  referee,  as  disclosed  by  their  opin- 
ions. For  reasons  already  stated,  we  cannot 
omsider  them,  and,  having  examined  the  rec- 
ord, and  finding  that  the  evidence  supports 
the  judgment,  we  think  that  it  should  be  af- 
firmed, with  costs.  All  concur.  Judgment 
afitoned. 


(Ut  N.  T.  196) 

PEOPLE  V.  HAVNOB. 

(Conrt  of  Appeals  of  New  York.     April  14, 
1896.) 

SnrDAT  Laws  —  Ck>ilSTiTOTioKAUTT  —  Pouoa 

FOWBH  OF  LseiSIJlTSBIC— DlBCHIMIHAT- 
ISO  BllTWBlill  LOCALITIBS. 

1.  The  provisions  of  Laws  1895,  &  823,  i  1, 
prohibiting  barbers  from  carrying  on  their  busi- 
ness on  Sunday,  are  witiiin  the  police  powers  of 
the  legislature,  which  include  the  enactment  of 
legislation  adapted  to  the  promotion  of  health  by 
enforcing  observance  of  a  day  of  rest.  Gray, 
Bartlett,  and  Haight,  J  J,  dissentmg.  87  N.  Y. 
Supp.  314,  affirmed. 

2.  The  law  is  not  in  conflict  with  the  four- 
teenth amendment  to  the  federal  constitution,  nor 
does  it  violate  general  constitutional  prindples, 
because  it  prescribes  different  regniations  of 
the  same  business  in  different  localities.  Oray, 
BarUett,  and  Haight,  JJ.,  dissenting.  S7  N.  Y. 
Supp.  314,  affiimtd. 

Appeal  from  supreme  court,  appellate  divi- 
sion,  First  department. 

Henry  J.  Havnor  was  convicted  ot  carry- 
ing on  the  business  of  a  barl>er  in  the  city 
of  New  York  after  1  o'clock  p.  m.  on  Sunday. 
The  judgment  of  the  trial  court  was  affirmed 
by  the  appellate  division  of  the  supreme  court 
(37  N.  Y.  Supp.  314),  and  defendant  appeals. 
Affirmed. 

In  June,  1895,  the  defendant  was  engaged 
in  business  as  a  barber  at  No.  57  West  Thir- 
ty-llilrd  street  in  the  city  of  New  York,  and 
had  been  for  the  period  of  nine  years.  His 
establishment  included  "eleven  ordinary  chairs, 
three  baths  and  two  ladies'  hair-dressing 
chairs."  He  ke^t  bis  shop  open  on  Sunday 
afternoon  until  8  o'clock,  for  the  purpose  of 
shaving  his  cttstomers  and  cutting  and  dress- 
ing their  hair.  Some  of  his  patrons,  who 
worked  late  Saturday  night  and  rose  late  the 
next  day,  were  in  the  liabit  of  being  shaved 
on  Sunday  afternoon,  as  well  as  others,  who 
could  not  shave  themselves,  and  yet  desired 
to  be  shaved  every  day  as  a  matter  of  cleanli- 
ness. On  Stmday,  June  9,  1895,  after  1 
o'clock  in  the  afternoon,  the  defendant's  shop 
was  open  and  he  was  present  while  one  of 
his  employes  shaved  a  customer,  and  pay- 
ment for  the  service  was  made  to  the  de- 
fendant In  person.  No  other  material  facts 
appeared  upon  the  trial,  which  resulted  in 
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the  conTlcHon  of  tbe  defendant,  who  waa 
fined  five  dollars.  The  Judgment  was  af- 
firmed by  the  appellate  division,  and  the  de- 
fendant brought  thia  appeal. 

Albert  I.  Sire,  for  appellant  John  D.  Ltnd- 
aay,  for  respondent. 

VANN,  J.  The  main  ground  upon  which 
the  defendant  asks  us  to  reverse  the  judg- 
ment against  him  is  that  the  statute  under 
which  he  was  convicted  Is  In  conflict  with 
that  provision  of  the  constitution  which  pro- 
vides that  "no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process 
of  law."  Const,  art  1,  f  6.  The  statute  in 
question,  entitled  "An  act  to  regulate  barber- 
Ing  on  Sunday,"  provides  that  "any  person 
who  carries  on  or  engages  in  the  business  of 
shaving,  hair  cutting  or  other  work  of  a 
barber  on  the  first  day  of  the  week  shall  be 
deemed  guilty  of  a  misdemeanor  •  •  • 
provided  that  in  the  city  of  New  York  and 
tbe  village  of  Saratoga  Springs  barber  shops 
•  •  •  may  be  kept  open  and  the  work  of 
a  barber  performed  therein  until  one  o'clock 
of  the  aftomoon  of  the  first  day  of  the  week." 
laws  1895,  c.  823.  The  defendant  claims  that 
this  statute  deprives  him  to  a  certain  extent 
of  his  'liberty,"  by  preventing  him  from  car- 
rying on  a  lawful  calling  as  he  wishes,  and 
also  of  bis  "property,"  by  preventing  the  free 
use  of  his  premises,  tools,  and  labor,  and  thus 
rendering  them  less  productive.  It  is  not 
claimed  that  his  occupation  is  of  a  noisy  na- 
ture, or  that  he  so  carried  on  his  business  as 
to  disturb  the  peace,  quiet,  and  good  order 
of  the  neighborhood,  or  that  the  act  for  which 
he  was  convicted,  if  done  on  any  day  of  tbe 
week  other  than  the  first,  or  at  any  hour  of 
that  day  prior  to  1  o'clock  in  the  afternoon, 
would  have  been  a  violation  of  law.  Nor  is 
it  claimed  that  the  conviction  was  authorized 
by  the  common  law,  or  that  it  was  based  up- 
on any  statute  except  tbe  one  above  cited, 
and.  Indeed,  the  judgment  of  the  court  of 
special  sessions  expressly  refers  to  that  act, 
and  adjudges  the  defendant  guilty  of  a  mis- 
demeanor because  he  violated  its  command. 

The  phrase  "due  process  of  law"  is  not  sat- 
isfied by  a  judgment  pronounced,  after  an  op- 
portunity to  be  heard,  by  a  court  of  compe- 
tent jurisdiction,  in  accordance  with  the  pro- 
visions of  a  statute,  unless  that  statute  ac- 
cords with  the  provisions  of  the  fundamental 
law.  Wynehamer  v.  People,  13  N.  Y.  378, 
393.  In  a  broad  sense,  whatever  prevents 
a  man  from  following  a  useful  calling  is  an 
invasion  of  his  "liberty,"  and  whatever  pre- 
vents him  from  freely  using  his  lands  or 
chattels  is  a  deprivation  of  his  "property." 
Bertholf  v.  O'ReiUy,  74  N.  Y.  515;  In  re  Ja- 
cobs, 98  N.  Y.  98,  105.  Yet  during  the  his- 
tory of  our  state,  many  laws  have  been  pass- 
ed which,  to  some  extent  have  interfered 
with  the  right  to  liberty  and  property;  but 
their  accord  with  the  constitution  has  seldom 
been  questioned,  and,  when  questioned,  has 


been  generally  sustained.'  The  power  of  tax- 
ation,  the  right  to  preserve  the  public  health, 
to  protect  the  public  mwals,  and  to  provide 
for  the  public  safety,  may  interfere  some- 
what with  both  liberty  and  property,  yet 
proper  statutes  to  effect  these  ends  have  nev- 
er been  held  to  invade  the  guaranties  of  the 
constitution.  While  the  confinement  of  the 
Insane  or  of  those  afflicted  with  contagious 
diseases  infringes  upon  personal  liberty,  and 
the  destruction  of  boIldlngB  to  prevent  the 
spread  of  fire,  the  exercise  of  the  power  of 
eminent  domain,  and  tbe  prevention  of  cruel- 
ty to  animals  encroach  upon  the  right  to 
property,  still  the  proper  exercise  of  these 
powers,  under  the  authority  of  the  legisla- 
ture, although  constant  and  known  of  all 
men,  gives  rise  to  no  question  of  moment  un- 
der the  constitution.  The  sanction  for  these 
apparent  trespasses  upon  private  rights  is 
found  in  the  principle  that  every  man's  lib- 
erty and  property  is,  to  some  extent  subject 
to  the  general  welfare,  as  each  person's  in- 
terest is  presumed  to  be  promoted  by  that 
which  promotes  the  interest  of  all.  Depend- 
ent upon  this  principle  is  the  great  police 
power,  so  universally  recognized,  but  so  diffi- 
cult to  define,  which  guards  the  health,  the 
welfare,  and  the  safety  of  the  public.  While 
this  power  may  not  be  employed  ostensibly 
for  the  common  good,  but  really  for  an  ulte- 
rior purpose,  when  its  object  and  effect  are 
manifestly  in  the  public  interest  as  was 
said  in  the  Jacobs  Case,  "it  is  very  broad 
and  comprehensive,  and  •  •  •  under  it 
the  conduct  of  an  individual  and  the  use  of 
property  may  be  regulated  so  as  to  interfere, 
to  some  extent  with  the  freedom  of  the  one 
and  the  enjoyment  of  the  other."  Page  108. 
In  the  exercise  of  this  power  the  legislature 
has  the  right  greneraUy,  to  determine  what 
laws  are  needed  to  preserve  the  public  health 
and  protect  the  puUic  safety,  yet  its  discre- 
tion in  this  respect  is  not  wholly  without 
limit,  for  our  courts  have  been  steadfast  in 
holding  that  the  statute  must  have  some 
relation  to  the  general  welfare;  that  the  pur- 
pose to  be  reached  must  be  a  public  purpose, 
and  that  "the  law  must  in  fact  be  a  police 
law."  Thus,  it  has  been  held  that  "an  act 
to  improve  the  public  health  by  prohibiting 
the  manufacture  of  dgars  and  preparation 
of  tobacco  in  any  form  in  tenement  houses 
In  certain  cases"  (I^aws  1884,  c.  272)  was  un- 
constitational,  because  it  did  not  tend  to 
promote  the  public  health,  and  that  this  was 
not  the  end  actoally  aimed  at  In  re  Jacobs, 
supra.  For  the  same  reason  "an  act  to  pre- 
vent deception  in  sales  of  dairy  products" 
(Laws  1884,  c.  202)  was  declared  to  confilct 
with  the  constitution,  as  it  absolutely  pro- 
hibited an  innocent  industry  that  was  not 
fraudulently  conducted,  solely  for  the  reason 
that  it  competed  with  another,  and  might 
reduce  the  price  of  an  article  of  food.  Peo- 
ple V.  Marx,  99  N.  Y.  377.  2  N.  B.  29.  When, 
however,  the  act  was  so  changed  as  to  make 
the  substance  accord  with  the  title  (Laws 
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188S.  c  183),  it  was  held  to  be  oonstitntloDal. 
People  V.  Arensberg,  105  N.  Y.  123,  11  N.  E. 
277.  In  a  recent  case,  an  act  prohibiting  the 
sale  of  any  article  of  food,  upon  the  induce- 
ment that  something  would  be  given  to  the 
purchaser  as  a  premium  or  reward  (Iiaws 
1887,  c.  601),  was  held  to  be  an  unauthorized 
invasion  of  the  rights  of  property  and  an  im- 
proper exercise  of  the  police  power  of  the 
state.  People  v,  Gillson,  106  N.  Y.  3S9, 17  N. 
E.  343.  It  was  expressly  declared  in  that 
case  that  the  courts  must  be  able  to  see,  np- 
on  a  perusal  of  the  enactment,  that  there  is 
some  fair.  Just,  and  reasonable  connection 
between  it  and  the  common  good,  and  that, 
unless  such  relation  exists,  the  statute  can- 
not be  upheld  as  an  exercise  of  the  police 
power.  Subject,  however,  to  the  limitation 
that  the  real  object  of  the  statute  must  ap- 
pear, upon  inspection,  to  have  a  reasonable 
connection  with  the  welfare  of  the  public, 
the  exercise  of  the  police  power  by  the  legis- 
lature Is  well  established  as  not  in  conflict 
with  the  constitution.  Heister  v.  Board,  37 
N.  T.  661,  669;  In  re  Deansville  Cemetery 
Ass'n,  66  N.  Y.  569;  In  re  Ryers,  72  N.  Y.  1, 
7;  People  v.  D'Oench,  111  N.  Y.  359, 18  N.  E. 
862;  People  v.  Ewer,  141  N.  Y.  129,  36  N.  E. 
4;  People  v.  Warden  of  City  Prison,  144  N. 
Y.  629,  39  N.  E.  686;  Health  Department  of 
City  of  New  York  v.  Rector,  etc.,  of  Trinity 
Church,  145  N.  Y.  32,  39  N.  E.  833.  Wheu 
thus  exercised,  even  if  the  effect  is  to  inter- 
fere to  some  extent  with  the  use  of  property 
or  the  prosecution  of  a  lawful  pursuit,  it  is 
not  regarded  as  an  appropriation  of  property 
or  an  encroachment  upon  liberty,  because  the 
preservation  of  order  and  the  promotion  of 
the  general  welfare,  so  essential  to  organized 
society,  of  necessity  involve  some  sacriace  of 
natural  rights.  Phelps  v.  Raoey,  60  N.  Y.  10, 
14;  Prentice  v.  Weston,  111  N.  Y.  460,  18  N. 
B.  720. 

The  vital  question,  therefore,  is  whether 
the  real  purpose  of  the  statute  under  consid- 
eration has  a  reasonable  connection  with  the 
public  health,  welfare,  or  safety.  The  ob- 
ject of  the  act,  as  gathered  from  its  title 
and  text,  was  to  regulate  the  prosecution  of 
a  particular  trade  on  Sunday,  by  prohibiting 
It  from  being  carried  on  as  a  business,  on 
that  day,  except  in  two  localities,  to  which 
the  prohibition  applies  only  after  a  certain 
hour.  It  does  not  require  the  observance 
of  the  Sabbath  as  a  holy  day,  or  in  any  sense 
as  a  religious  institution,  as  is  evident  from 
the  fact  that  the  entire  day  Is  left  open  to  all 
secular  employments  but  one,  and  a  part  of 
the  day.  In  certain  places,  to  that.  There  is 
nothing  in  the  act  to  prevent  the  defendant 
from  carrying  on  his  trade  "in  any  manner 
or  In  any  place  that  he  pleases.  He  Is  sim- 
ply prohibited  from  carrying  on  that  trade 
upon  Sunday."  The  peculiar  character  of 
the  first  day  of  the  week,  not  simply  on  ac- 
count of  the  obligations  of  religion,  but  as  a 
day  of  rest  and  recreation,  has  been  recog- 
nised for  time  out  of  mind  both  by  the  legls- 


latnie  and  the  courts.  Statutes  passed  upon 
the  subject  whUe  we  were  a  colony  of  Great 
Britain,  as  well  aa  under  the  various  consti- 
tutions in  force  since  our  organization  as  a 
state,  have,  so  far  as  appears,  been  uniform- 
ly enforced  by  the  courts.  29  Car.  II.  c  7; 
2  GreenL  Comp.  89;  And.  Laws  &  Cts.  467;  2 
Rev.  liBws,  194;  1  Rev.  St  p.  675,  §  70;  laws 
1788,  c.  42;  Laws  1801,<>.  34;  Laws  1847,  c.  349; 
Laws  1883,  c  358;  Pen.  Code,  {  263.  Simi- 
lar laws  in  other  states,  and  especially  those 
which  require  the  closing  of  places  of  busi- 
ness on  Sunday,  have  generally  been  sustain- 
ed. People  V.  Bellet,  99  Mich.  151,  57  N.  W. 
1094;  Voglesong  v.  State,  9  Ind.  112;  Shover 
V.  State,  10  Ark.  250;  Warner  v.  Smith,  8 
Conn.  14;  Bloom.v.  Richards,  2  Ohio  St  287; 
Specht  ▼.  Com.,  8  Pa.  St  312;  Com.  v.  Has. 
122  Mass.  40;  Bohl  v.  State,  3  Tex.  App.  683; 
Cooley,  Const  Lim.  (5th  Ed.)  589,  726;  Tied. 
Lim.  183;  Hare,  Const  Law,  766. 

While  questions  have  been  raised  as  to 
noiseless  and  inoffensive  occupations  that  can 
be  carried  on  by  one  individual  without  re- 
quiring the  services  of  others,  as  well  as  to 
persons  who  observe  the  seventh  instead  of 
the  first  day  of  the  week,  still  the  rule  is  be- 
lieved to  be  general  throughout  the  Union,  al- 
though not  generally  enforced,  that  the  ordi- 
nary business  of  life  shall  be  suspended  on 
Sunday,  In  order  that  thereby  the  physical 
and  moral  well-being  of  the  people  may  be 
advanced.  The  inconvenience  to  some  is 
not  regarded  as  an  argument  against  the  con- 
stitutionality of  the  statute,  as  that  is  an 
incident  to  all  general  laws.  Sunday  statutes 
have  been  sustained  as  constitutional  almost 
without  exception;  the  most  notable  instance 
to  the  contrary  (Ex  parte  Newman,  9  Cat. 
502).  decided  by  a  divided  court  in  an  early 
day  in  California,  having  been  subsequently 
overruled  by  the  courts  of  that  state  (Ex  par- 
te Andrews,  18  GbI.  686;  Ex  parte  Koser,  60 
Cal.  202).  The  leading  case  in  our  own  state 
upon  the  subject  is  that  of  Llndenmuller  v. 
People,  33  Barb.  548,  in  which  Judge  Allen 
discussed  the  common  law,  as  well  as  legisla- 
tion affecting  the  Sabbath,  with  great  force 
and  deamesa  He  held,  in  substance,  that 
the  body  of  the  constitution  recognizes  Sun- 
day as  a  day  of  rest  and  an  institution  to  be 
respected,  by  not  counting  it  as  a  port  of  the 
time  allowed  to  the  governor  for  examining 
bills  submitted  for  bis  approval;  that  the 
Sabbath  exlstp  as  a  day  of  rest  by  the  com- 
mon law,  without  the  necessity  of  legislative 
action  to  establish  it;  and  that  the  legislature 
has  the  right  to  regnlate  Its  observance  as  a 
civil  and  political  institution.  That  case  was 
expressly  approved  in  Neuendorff  v.  Duryea, 
69  N.  Y.  557,  561,  563,  and  was  referred  to  as 
one  "which  has  never  been  questioned  in  a 
court  of  higher  or  equal  authority,"  and  "as 
declaring  the  law  of  this  state."  It  was  cit- 
ed with  approval  In  People  v.  Moses,  140  N. 
Y.  214,  215,  35  N.  E.  499,  where  Judge  EarL 
speaking  for  a  majority  of  the  court  said: 
"The  Christian  Sabbath  is  one  of  the  civU  inr 
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stitutlona  of  the  state,  and  that  the  legtsla- 
ture,  for  the  purpose  of  promoting  the  moral 
and  physical  well-being  of  the  people,  and  the 
peace,  quiet,  and  good  order  of  society,  has 
authority  to  regulate  its  observance  and  pre- 
vent its  desecration  by  any  appropriate  legis- 
lation, 1b  unquestioned."  While  works  of 
charity  and  necessity  have  usnally  been  ex- 
cepted from  the  effect  of  laws  relating  to  the 
Sabbath,  and  sometimes,  also,  those  persons 
who  keep  another  day  of  the  week,  still  quiet 
pursuits  have  not,  even  when  they  can  be 
carried  on  without  the  labor  of  others,  be- 
cause general  respect  and  observance  of  the 
day,  so  far  as  practicable,  have  been  deemed 
essential  to  the  Interest  of  the  public,  Includ- 
ing, as  a  part  thereof,  those  who  prefer  not  to 
keep  the  day,  as  their  health  and  morals  are 
entitled  to  protection,  even  against  their  wlU, 
the  same  as  those  of  any  other  class  in  the 
community.  According  to  the  common  Judg- 
ment of  civilized  men,  public  economy  re- 
quires, for  sanitary  reasons,  a  day  of  general 
rest  from  labor,  and  the  day  naturaUy  select- 
ed Is  that  regarded  as  sacred  by  the  greatest 
number  of  citizens,  as  this  causes  the  least 
inconvenience  through  Interfer^ice  with  bn^- 
ness.    Lindenmuller  v.  People,  supra. 

It  Is  to  the  interest  of  the  state  to  have 
strong,  robust,  healthy  citizens,  capable  of 
self-support,  of  bearing  arms,  and  of  adding  to 
the  resources  of  the  country.  Laws  to  effect 
this  purpose,  by  protecting  the  citizen  from 
overwork,  and  requiring  a  general  day  of  rest 
to  restM^  his  strength  and  i^eserve  bis 
health,  have  an  obvious  connection  with  the 
public  welfare.  Independent  of  any  question 
relating  to  morals  or  religion,  the  physical 
welfare  of  the  citizen  is  a  subject  of  such 
primary  Importance  to  the  state,  and  has  such 
a  direct  relation  to  the  general  good,  as  to 
make  laws  tending  to  promote  that  object 
proper  under  the  police  power,  and  hence  val- 
id under  the  constitution,  which  "presupposes 
its  existence,  and  is  to  be  construed  with 
reference  to  that  fact"  Village  of  Carthage 
v.  Frederick,  122  N.  Y.  268,  273,  25  N.  E. 
480.  The  statute  under  discussion  tends  to 
effect  this  result,  because  it  requires  persons, 
engaged  in  a  kind  of  business  that  takes 
many  hours  each  day,  to  refrain  from  carry- 
ing It  on  during  one  day  In  seven.  This  af- 
fords an  opportunity,  recurring  at  regular  In- 
tervals, for  rest,  needed  both  by  the  employ- 
er and  the  employed,  and  the  latter,  at  least, 
may  not  have  the  power  to  observe  a  day  of 
rest  without  the  aid  of  legislation.  As  Mr. 
Tledeman  says,  in  his  work  on  Police  Pow- 
ers: "If  the  law  did  not  interfere,  the  fever- 
ish, Intense  desire  to  acquire  wealth,  •  •  • 
Inciting  a  relentless  rivalry  and  competition, 
would  ultimately  prevent  not  only  the  wage 
earners,  but  likewise  the  capitalists  and  em- 
ployers themselves,  from  yielding  to  the 
warnings  of  nature,  and  obeying  the  instinct 
of  self-preservation,  by  resting  periodically 
from  labor."  Tied.  Llm.  181.  As  barbers 
generally  work  more  hours  each  day  than 


most  men,  the  legislature  may  well  have  con- 
cluded that  legislation  was  necessary  for  the 
protection  of  their  health.  We  think  that 
this  statute  was  intended  and  is  adapted  to 
promote  the  public  health,  and  thereby  to 
serve  a  public  purpose  of  the  utmost  impor- 
tance, by  promoting  the  observance  of  Sun- 
day as  a  day  of  rest.  It  follows,  therefore, 
that  it  does  not  go  beyond  the  limits  of  legis- 
lative power  by  depriving  any  one  of  liberty 
or  property  witbin  the  meaning  of  the  consti- 
tution. 

The  learned  counsel  for  the  defendant,  how- 
ever, criticises  the  act  in  question  as  class 
legislation,  and  claims  that  it  is  invalid  on- 
der  the  fourteenth  amendment  to  the  consti- 
tution of  the  United  States,  because  it  denies 
to  barbos  who  do  not  reside  In  New  Tork 
or  Saratoga  the  equal  protection  of  the  laws. 
That  amendment  does  not  relate  to  territorial 
arrangements  made  for  different  portions  of 
a  state,  nor  to  legislation  which,  in  carrying 
out  a  public  purpose,  is  limited  in  its  opera- 
tion, but,  within  the  sphere  of  Its  operation, 
affects  alike  all  persons  similarly  situated. 
Missouri  V.  Lewis,  101  U.  S.  22,  30;  Barbier 
T.  Connolly,  113  U.  B.  27,  81,  5  Sup.  Ct  357. 
It  was  not  designed  to  Interfere  with  the 
exercise  of  the  police  power  by  the  state 
for  the  protection  of  health,  or  the  preserva- 
tion of  morals  Powell  v.  Pennsylvania,  127 
U.  S.  678,  683,  8  Sup.  Ct  992, 1257.  The  Stat- 
nte  treats  all  barbers  alike  within  the  same 
localities,  for  none  can  work  on  Sunday  out- 
side of  New  York  and  Saratoga,  but  all  may 
work  in  those  places  until  a  certain  hour. 
All  are,  therefore,  treated  alike  under  like 
circumstances  and  conditions,  both  In  the 
privileges  conferred  and  in  the  liabilities  Im- 
posed. Hayes  v.  Missouri,  120  U.  S.  68,  T 
Sup.  Ct  350.  As  was  said  by  the  learned  ap- 
pellate division  In  deciding  this  case:  "If  the 
legislature  has  power  to  regulate  the  observ- 
ance and  prevent  the  desecration  of  the  Sal>- 
bath,  it  has  the  power  to  say  what  acts  in 
the  different  localities  of  the  state  it  is  nec- 
essary to  prohibit  to  accomplish  this  purpose. 
It  is  quite  conceivable  that  an  act  in  one  lo- 
cality, thickly  settled,  should  be  prohibited, 
which  in  sparsely  settled  districts  of  the 
state  could  be  allowed,  and  fcH:  this  reason  an 
act  might  be  objectionable  in  one  district  but 
not  In  another.  All  of  these  regulations  have 
In  view  the  proper  observance  of  the  day,  and 
are  within  the  discretion  of  the  legislature." 

We  think  that  the  statute  violates  no  pro- 
vision of  either  the  federal  or  state  consti- 
tution, and  that  the  Judgment  api>ealed  from 
should,  therefore,  be  affirmed. 

GRAY,  J.  (dissenting).  This  enactment  can 
only  find  Its  Justification,  in  my  opinion.  In 
an  attempted  exercise  of  the  police  power  of 
the  state.  I  cannot  suppose  that  It  Is  to  be 
defended  as  a  proper  or  reasonable  exten- 
sion of  the  "Sunday  law"  of  the  state.  That 
law  Includes  In  the  works  of  necessity,  whldi 
it  permits,   "whatever  Is   needful   for   the 
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good  order;  health  or  comfort  of  the  oom- 
moulty."  The  ooiupatlon  of  the  barber  has 
not  been  deemed  unlawful  under  It,  and  It 
would  look  like  a  relapse  Into  the  narrow 
groove  of  earlier  Puritanical  belief  If  we 
should  now  regard  It  as  Inconsistent  with 
the  due  obserrance  of  the  Sabbath  day. 
Conceding,  as  I  do,  to  the  legislature  a  wide 
range  In  the  exercise  of  what  Is  known  as 
the  police  power,  I  think  that,  in  this  piece 
of  legislation,  it  has  overstepped  the  limits, 
and  has  infringed  iq;)on  the  constltutlooal 
guaranties,  which,  In  effect,  assure  to  as  the 
enjoyment  of  our  liberty  and  of  our  prop- 
erty in  all  reasonable  ways.  WhUe  it  has 
been  frequently  observed  that  it  is  difficult 
to  define  the  limits  of  the  police  power  of 
the  state,  it  is,  nevertheless,  agreed  that  an 
enactment  In  that  direction  must  be  one  hav- 
ing reference  to  the  comfort,  the  safety,  or 
the  welfare  of  society.  A  line  of  decisions 
in  the  federal  and  state  courts  has  erected 
these  as  monuments  to  denote  the  bound- 
aries of  this  extraordinary  power,  which  is 
deemed  to  reside  in  the  legislative  agents 
of  the  people  of  the  state.  We  linow  that 
this  power  is  not  above  the  constitution,  but 
that  it  is  subject  to  it;  and  when  legislation 
violates  any  of  its  provisions.  In  the  letter 
or  the  spirit,  it  is  the  duty  of  the  courts, 
upon  the  faithful  performance  of  which  the 
people  confidently  rely,  to  Interpose  tne  oar- 
rler  of  their  Judgments  against  its  enforce- 
ment Under  the  constitutional  guaranty, 
every  one  Is  at  liberty  to  follow  any  lawful 
avocation,  which  is  not  injurious  to  the  com- 
munity, and  to  enjoy  its  fruits;  and  any  in- 
terference by  the  legislature,  under  the  guise 
of  a  police  regulation,  must  be  seen  by  the 
court  to  have  some  real  reference  to  the 
common  good.  The  mere  declaration  of  the 
legislature  is  not  conduaive.  It  cannot  se- 
riously be  said  that  the  defendant's  busi- 
ness Is  one  that  conflicts  with  the  comfort, 
safety,  or  welfare  of  the  community,  when 
carried  on  u];>on  the  first  day  of  the  week, 
called  "Sunday."  It  Is,  in  its  nature,  a 
peaceable  occupation,  and,  as  usually  con- 
ducted, cannot  and  does  not  interfere  with 
the  quiet  of  the  day,  or  with  the  perform- 
ance by  any  citizen  of  the  duties  of  the  day, 
however  appointed.  It  is  one  tliat  not  mere- 
ly conduces  to  the  comfort  of  the  individual, 
but  promotes  his  decent  appearance  as  a 
member  of  the  community,  and  it  is  quite 
Impossible  to  conceive  of  the  business  as  in 
any  reasonable  way  militating  against  the 
requirements  of  society  with  resi)ect  to  the 
Sabbath  day.  The  learned  justices  of  the 
appellate  division  have  thoaght  that  it  is  dis- 
cretionary with  the  legislature  to  enact  laws 
for  the  regulation  of  the  observance  of  the 
Sabbath.  That  discretion  does  exist,  so  far 
as  to  prevent  what  is,  or  amounts  to,  a  dese- 
cration of  the  day,  as  was  decided  in  People 
▼.  Moses,  140  N.  Y.  215,  36  N.  K  499;  but  it 
should  not  be  deemed  to  exist,  so  far  as  to 
Interfere  with  a  peaceable  calling,  and  one 
v.43N.E.no.7 — 35 


more  or  leas  necessary  to  the  comfort  and 
decency  of  members  of  the  community. 

But  this  legislation,  in  my  Judgment,  is 
particularly  objectionable,  and  deserving  of 
Judicial  condemnation,  for  the  reason  ttiat  It 
discriminates  unreasonably  in  dealing  with 
those  who  are  engaged  in  the  pursuit  of  a 
lawful  avocation.  It  certainly  must  be  im- 
plied, in  our  governmental  system,  that  leg- 
islation shall  be  equal  as  to  all  and  Just  in 
its  commands.  If  that  were  not  so,  govern- 
ment by  the  people  for  the  people  would  ex- 
ist but  in  name.  The  fundamental  guaran- 
ties, on  which  rest  our  social  structure, 
would  be  delusive.  The  legislature  cannot 
act  arbitrarily;  and  if  this  act  is  to  be  de- 
fended as  a  proper  exercise  of  the  police 
power,  then  it  is  without  shadow  of  excuse, 
in  discriminating  against  barbers  who  do  not 
reside  In  the  city  of  New  York,  or  in  the  vil- 
lage of  Saratoga  Springs.  Legislation  which 
discriminates  in  tills  wise  is  not  in  har- 
mony with  the  idea  of  our  democratic  form 
of  government.  Where  it  touches  the  pur- 
suit by  individuals  of  a  lawful  avocation.  It 
should  act  with  impartial  hand,  affecting  all 
aUke  and  subjecting  every  one  Interested  to 
the  same  restraints  for  the  sake  of  the  com- 
mon good.  There  is  no  sensible  or  plausible 
reason  for  the  discrimination  made  by  this 
law.  It  is  unnecessary,  unreasonable,  and 
hostile  to  the  true  policy  of  the  state.  Re- 
garded as  an  exercise  of  the  police  power  it 
cannot  be  JusttSed  as  either  necessary  for  the 
good  of  society,  or  as  conducive  to  its  wel- 
fare; and  it  is  violative  of  constitutional 
principles,  in  that  it  restrains  unduly  and  un- 
equally the  liberty  of  those  engaged  in  a 
lawful  business. 

I  think  the  Judgment  appealed  from  should 
be  reversed,  and  tliat  the  defendant  should 
be  discharged. 

BARTLBTT,  J.  (dissenting).  While  this 
court  has  very  properly  held  that  the  Chris- 
tian Sabbath  is  one  of  the  civil  Institutions  of 
the  state,  and  that  the  legislature  may  regu- 
late its  observance  and  prevent  its  desecration 
(People  V.  Moses,  140  N  Y.  214,  35  N.  B.  499), 
I  think  the  case  at  bar  presents  an  instance 
where  the  lawmakers  have  overstepped  the 
bounds  of  legitimate  legislation  in  the  alleged 
exercise  of  the  police  power.  Chapter  823, 
Laws  1895,  provides  substantially  that  any 
person  who  engages  in  the  business  of  a  bar- 
ber on  the  first  day  of  the  week  shall  be 
deemed  guilty  of  a  misdemeanor;  provided 
that,  in  the  city  of  New  York  and  the  village 
of  Saratoga  Springs,  barber  shops  may  be 
kept  open  until  1  o'clock  of  the  afternoon  of 
the  first  day  of  the  week.  The  Penal  Code 
provides  (section  263)  that  all  labor  on  Sunday 
is  prohibited,  excepting  the  works  of  neces- 
sity or  charity.  These  works  are  then  defined 
as  including  "whatever  is  needful  during  the 
day  for  the  good  order,  health  or  comfort  of 
the  community."  The  legislature,  by  permit- 
ting barber  shops  to  remain  open  for  a  portion 
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of  the  first  day  of  the  week  In  ttro  localities 
of  the  state,  necessarily  proceeded  upon  the 
theory  that  the  husiness  of  the  barher  is  a 
work  of  necessity,  contributing  to  the  comfort 
of  the  commmiity.  I  think  it  clearly  within 
the  power  of  the  legislature.  In  order  to  regu- 
late the  observance  of  the  Sabttath,  to  control 
the  hours  during  which  a  barber  shop  may 
be  kept  open  on  the  first  day  of  the  week, 
even  if  the  comfort  of  the  community  may  be 
to  some  extent  Interfered  with  In  so  doing. 
This  principle  is  recognized  by  the  Penal  Code 
(section  267),  which  prohibits  the  public  sale 
of  any  property  upon  Sunday,  but  allows  ai^ 
tides  of  food  to  be  sold  and  supplied  before  10 
o'clock  in  the  morning,  and  certain  articles  of 
personal  property  to  be  sold  daring  the  entire 
day.  U,  then,  the  business  of  the  barber  Is 
a  work  of  necessity,  contributing  to  the  com- 
fort of  the  community,  can  It  be  a  reasonable 
exercise  of  the  police  power  to  arbitrarily  ex- 
tend the  comfort  of  a  Sunday  morning  sltave 
to  the  inhabitants  of  the  city  of  New  York 
and  the  village  of  Saratoga  Springs,  and  deny 
it  to  the  rest  of  the  state,  Including  great  cit- 
ies like  Brooklyn  and  Buffalo? 

I  think  the  act  under  consideration  is  vi- 
cious class  legislation,  and  in  direct  violation 
of  the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States,  which  provides  that 
no  state  "shall  deprive  any  person  of  life,  lib- 
erty or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."  The  act  is, 
In  my  judgment,  a  specimen  of  grotesque  and 
absurd  legislation,  resting  upon  no  principle 
of  public  policy,  and  utterly  indefensible  un- 
der any  reasonable  or  proper  exercise  of  the 
police  power.  The  supreme  court  of  the  Unit- 
ed States  has  held  that  the  fourteenth  amend- 
ment does  not  Impair  the  police  power  of  a 
state  (Barbier  v.  Connolly,  113  U.  S.  27,  5 
Sup.  Ct.  357);  and  it  has  further  decided  that 
it  does  not  prohibit  legislation  which  is  lim- 
ited either  in  the  objects  to  which  It  Is  direct- 
ed, or  by  the  territory  within  which  it  Is  op- 
erated (Hayes  v.  Missouri,  120  U.  S.  68,  71, 
7  Sup.  Ct  350).  There  is,  however,  nothing 
In  these  adjudications  which  will  sustain  the 
act  under  consideration.  In  the  exercise  of 
the  police  power,  the  legislature  is  vested 
with  the  amplest  discretion,  the  precise  limits 
of  which  cannot  be  accurately  defined,  but 
there  is  a  point  beyond  which  that  discretion 
cannot  be  exercised.  The  language  of  Judge 
Peckham  in  d^vering  the  opinion  of  this 
court  In  People  v.  Oillson,  109  N.  Y.  at  page 
401,  17  N.  E.  343,  is  apposite.  The  learned 
judge,  referring  to  In  re  Jacobs,  98  N.  Y.  98, 
said:  "As  is  also  said  in  the  last  case.  It  is 
generally  for  the  legislature  to  determine 
what  laws  and  regulations  are  needed  to  pro- 
tect the  public  health  and  serve  the  public 
comfort  and  safety,  and  If  Its  measures  are 
calculated,  Intended,  convenient,  or  appropri- 
ate to  accomplish  such  ends,  the  exercise  of 
its  discretion  is  not  thf  subject  of  judicial  re- 
view.    But  those  measures  must  have  some 


relation  to  these  ends.  '  Coxvtia  most  be  able 
to  see,  upon  a  perusal  of  the  enactment,  that 
there  is  some  fair.  Just,  and  reasonable  ccm- 
nection  between  It  ana  tne  ends  above  men* 
ttoned.  Unless  such  relation  exist,  the  enact- 
ment cannot  be  upheld  as  an  exercise  of  the 
police  power." 

Can  It  be  said,  after  a  perusal  of  the  act  In 
question,  tliat  its  provisions  are  a  reasonable 
and  proper  exercise  of  the  police  power?  I 
think  not  It  is  an  arbitrary,  discriminating 
exercise  of  tliat  power,  which  ought  not  to  be 
tolerated.  The  good  offices  of  the  barber,  be- 
ing a  work  of  necessity,  needful  on  Sunday  for 
the  comfort  of  the  community,  should  be  ex- 
tended to  all  i>ortions  of  the  state  alike.  It  is 
true  the  legislature  might  allow  the  barber 
shops  to  remain  open  longer  on  Sunday  in  a 
great  city  than  In  a  country  village;  but,  sub- 
ject to  reasonable  r^^ulation  as  to  hours,  all 
barbers  and  their  customers  are  entitled  to 
the  equal  protection  of  the  laws.  The  claim 
that  the  work  of  the  barber  is  one  of  neces- 
sity, needful  during  the  early  hours  of  Sun- 
day for  the  comfort  of  the  community,  rests 
upon  years  of  practical  construction  of  the  va- 
rious laws  regulating  the  observance  of  the 
Sabbath.  I  think  that  chapter  823,  Laws 
1895,  Is  void,  as  violating  the  fourteenth 
amendment  of  the  constitution  of  the  United 
States,  and  for  the  further  reason  ttiat  it  is 
not  a  proper  exercise  of  the  police  power. 
The  judgment  appealed  from  should  be  re- 
versed. 

All  concur  with  VANN,  J.,  for  affirmance, 
except  GRAY,  and  BARTLETT,  JJ.,  who  dis- 
sent, each  reading  for  reversal,  and  HAIOHT, 
J.,  who  concurs  in  both  dissenting  opinions. 
Judgment  affirmed. 


(149  N.  Y.  ISO) 

PEOPLE  V.  HERRMANN. 

(Court  of  Appeals  of  New  York.     April  14, 
1896.) 

JOSTICB    or    SOPKBMB    COURT  —  ASSIONMBMT    TO 

Tbial  Tbkm— Mat  Sit  in  OraEs 

DEFARTUEIiTS. 

1.  Const,  art  6,  S  2,  and  Code  Civ.  Proc.  f 
232,  providing  that  vae  justices  of  the  appellat» 
division  of  the  supreme  court  in  eadi  department 
may  fix  the  times  and  places  for  holding  special 
and  trial  terms  therein,  and  assign  the  justices  of 
the  department  to  hold  such  t^ma,  do  not  au- 
thorize them  to  assign  jnstioes  oatside  their  own 
department  to  hold  tenna  therein. 

2.  By  Const  art.  6,  §  6,  any  justice  of  the 
supreme  court  (except  those  of  the  appellate  divi- 
sion, excluded  oy  section  2)  is  authorized  to  boHA 
court  in  any  count?,  and,  while  he  cannot  be  as- 
signed to  a  term  outside  his  own  deportment  if 
he  accepts  such  assignment  he  is  fully  author- 
ized to  act. 

Appeal  from  supreme  court,  criminal  trial 
term,  city  and  county  of  New  York. 

Louis  P.  Herrmann  was  convicted  of  mar>> 
der  in  the  first  degree,  and  appeals.  At* 
firmed. 
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Thomas  Garret  Fennell,  for  appellant 
John  D.  Undsay,  for  respondent 

BARTI.BTT,  J.  The  learned  counsel  for 
the  defendant  practically  conceded,  on  the 
argument  that  the  disposal  of  the  point 
challenging  the  Jurisdiction  of  the  court  pre- 
sented by  the  motion  In  arrest  of  Judgment 
would  he  declslTe  of  this  appeal.  We  have, 
however,  examined  the  evidence  and  the 
•charge  of  the  trial  Judge  with  care,  and  find 
no  valid  exception.  The  evidence  as  to  the 
purchase  of  the  revolver  was  competent  It 
is  unnecessary  to  go  over  the  facts.  No  de- 
fense was  established. 

The  objection  to  the  Jurisdiction  Is  based 
-upon  the  f (lowing  facts:  On  the  25th  day 
of  November,  1895,  the  appellate  divlslcm  of 
the  First  depaitment  made  certain  assign- 
ments of  Justices  to  hold  court  for  the  year 
1896.  These  assignments  Included  special 
terms  for  the  hearing  of  motions  and  ex  parte 
boBlness,  special  terms  for  equity  cases  and 
Miumerated  business,  and  criminal  terms  for 
the  hearing  of  criminal  cases.  Among  the 
designations  for  the  latter  purpose  was  a 
criminal  term,  to  be  held  <m  the  first  Mon- 
-day  of  February,  to  which  no  Justice  was  as- 
signed, and  later,  and  before  the  opeiklng  of 
that  term,  the  Justices  of  the  appellate  divi- 
sion assigned  the  Honorable  Martin  J.  Keogh 
to  hold  the  same.  This  assignment  reads  as 
follows: 

"The  Justices  of  the  appellate  division  of 
the  supreme  court  In  the  First  department 
under  the  authority  conferred  upon  them  by 
the  second  section  of  the  sixth  article  of  the 
constitution,  and  in  accordance  with  the  pro- 
visions of  section  232  of  the  Code  of  Civil 
Procedure,  flo  hereby  assign  the  Honorable 
Martin  J.  Keogh,  one  of  the  Justices  of  the 
supreme  court,  to  hold  trial  term,  part  1,  of 
the  supreme  court.  In  the  First  Judicial  dis- 
trict (for  the  trial  of  criminal  causes),  for  the 
term  commencing  on  the  first  Monday  of 
February,  1896.  C.  H.  Van  Brunt  Geo.  0. 
Barrett  P.  C.  Williams.  Morgan  J.  O'Brien. 
Bidward  Patterson.     Geo.  L.  Ingraham." 

Counsel  for  defendant  when  moving  in  ar- 
rest of  Judgment  stated,  among  other 
grounds,  the  following:  "Neither  this  court 
nor  your  honor,  now  has,  or  ever  did  have, 
Jurisdiction  either  of  the  person  of  this  de- 
fendant or  of  the  subject-matter  of  this  In- 
dictment for  the  reason  that  the  assignment 
of  your  honor  to  ait  and  hold  this  court  by 
the  appelate  division  of  the  First  depart- 
ment is  Illegal,  invalid,  and  without  author- 
ity In  law."  Mr.  Justice  Keogh  is  not  a  Jus- 
tice In  the  BMrst  department  and  the  sole 
question  presented  is  whether  he  was  author- 
ized to  hold  the  term  of  court  at  which  the 
defendant  was  tried,  convicted,  and  sen- 
tenced. The  written  appointment  of  Mr. 
.Justice  Keogh  recites  that  it  is  made  under 
the  authority  conferred  by  the  second  sec- 
tion of  the  sixth  article  of  the  constitution 
and  in  accordance  with  the  provisions  of  sec- 


tloh  232  of  the  Code  of  Civil  Procedure.  The 
constitutional  provision  referred  to  reads  as 
follows:  "The  Justices  of  the  appellate  divi- 
sion in  each  department  shall  have  power  to 
fix  the  times  and  places  for  holding  special 
and  trial  terms  therein  and  to  assign  the  Jus- 
tices in  the  departments  to  hold  such  terms; 
or  to  make  rules  therefor."  The  material 
portions  of  section  232  of  the  Code  of  Gtvil 
Procedure  are  as  follows:  "The  Justices  of 
the  appellate  division  In  each  department 
may  fix  the  times  and  places  for  holding  spe- 
cial and  trial  terms  therein,  and  assign  the 
Justices  of  the  departments  to  hold  such 
terms,  or  make  roles  therefor.  If  said  Jus- 
tices of  the  appelate  division  in  any  depart- 
ment shall  not  have  fixed  the  times  and 
places  for  holding  said  special  and  trial 
terms,  or  shall  not  have  assigned  the  Jus- 
tices to  hold  such  terms,  or  shall  not  have 
made  rules  therefor,  before  the  first  day  of 
Decembier,  in  the  year  eighteen  hundred  and 
ninety-five,  and  in  every  second  year  there- 
after, the  Justices  of  the  supreme  court  for 
such  Judicial  department  or  a  majority  ot 
them  not  designated  as  Justices  of  the  appel- 
late division,  must  between  the  first  and  fif- 
teenth days  of  December  in  each  of  said 
years,  appoint  the  times  and  places  for  facdd- 
Ing  the  trial  and  special  terms  of  the  su- 
preme court  within  their  department  for 
two  years  from  the  first  day  of  January  of 
the  year  next  following;  if  for  any  reason, 
such  an  appointment  is  not  made  before  the 
expiration  of  the  time  so  specified.  It  must  be 
made  at  the  earliest  convenient  time  there- 
after." (See  Laws  1895,  p.  880,  a  946,  |  4. 
as  to  present  reading  of  this  section.) 

The  provision  of  the  constitution  and  the 
section  of  the  Code  Just  quoted  obviously 
limit  the  Justices  of  the  appellate  division  to 
appointing  to  duty  the  Justices  of  the  depart- 
ment in  whidi  the  appellate  division  is  lo- 
cated, and  do  not  in  terms,  cover  the  par- 
ticular case  now  under  consideration.  This 
limitation  is  recognized  by  the  Code  of  Civil 
Procedure  (section  237).  It  is  not  to  be  pre- 
sumed that  the  framers  of  the  constitution 
Intended  to  Invest  each  appellate  division 
with  the  power  to  assign  justices  of  the  su- 
preme court  from  any  part  of  the  state  to 
perform  duty  in  the  particular  d^)artment 
where  It  is  located.  Such  a  construction 
would  tend  to  subvert  our  entire  Judicial  sys- 
tem. We  find,  however,  that  the  constitu- 
tion (article  6,  §  6)  reads  as  follows:  "Circuit 
courts  and  courts  of  oyer  and  terminer  are 
aboUshed  from  and  after  the  last  day  of  De- 
cember, one  thousand  eight  hundred  and 
ninety-five.  All  their  jurisdiction  shall  there- 
upon be  vested  in  the  supreme  court,  and  all 
actions  and  proceedings  then  pending  in  such 
courts  shall  be  transferred  to  the  supreme 
court  for  hearing  and  determination.  Any 
justice  of  the  supreme  court  except  as  other* 
wise  provided  in  this  article,  may  hold  court 
in  any  county."  It  will  be  observed  that  the 
constitution  provides,  in  general  terms,  that 
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any  justice  of  the  supreme  court,  "except  as 
otberwise  provided  In  this  article,"  may  hold 
court  In  any  county.  Upon  an  examination 
of  the  article  in  question,  to  ascertain  what 
limitation  Is  Imposed  upon  this  general  pow- 
er by  the  words  "except  as  otherwise  pro- 
vided," It  appears  that  section  2  thereof 
reads  as  follows:  "No  Justice  of  the  app^ 
late  division  shall  exercise  any  of  the  pow- 
ers of  a  Justice  of  the  supreme  court  other 
than  those  of  a  justice  out  of  court,  and  those 
pertaining  to  the  appellate  division,  or  to  the 
hearing  and  decision  of  motions  submitted 
by  consent  of  counsel." 

As  Mr.  Justice  Keogh  is  not  a  member  of 
an  appellate  division  of  the  supreme  court, 
we  are  of  the  opinion  that  this  provision  of 
the  constitution  applies  to  him  without  limi- 
tation, and  that  he  may  hold  court  in  any 
county  of  the  state.  (See,  also,  section  235, 
Code  Civ.  Proc.)  It  therefore  follows  that, 
while  the  written  assignment  of  Mr.  Justice 
Keogh  by  the  Justices  of  the  appellate  divi- 
sion of  the  First  department  cannot  be  re- 
garded as  made  under  the  provisions  of  the 
constitution  and  the  Code  therein  referred  to, 
yet  It  may  be  treated  as  a  very  proper  invita- 
tion, on  the  part  of  the  learned  judges  sign- 
ing it,  addressed  to  Mr.  Justice  Keogh,  ask- 
ing him  to  hold  the  February  criminal  term 
In  the  city  of  New  York.  It  was  doubtiess  an 
invitation  which  Mr.  Justice  Keogh  was  at 
liberty  to  have  declined  had  be  seen  fit  to  do 
so,  but,  having  accepted  it,  he  was  author^ 
ized  by  the  constitution  (article  6,  S  6)  to  hold 
the  term  of  court  in  question.  This  leads  to 
the  conclusion  that  the  criminal  term  at 
which  the  defendant  was  tried,  convicted, 
and  sentenced  was  legally  constituted,  and 
the  judgment  appealed  from  must  be  af- 
firmed. 

The  judgment  appealed  from  should  be  af- 
firmed, and  the  record  remitted  to  the  su- 
preme court  to  carry  out  the  sentence.  All 
concur.   Judgment  afllrmed. 


(149  N.  Y.  CTO) 

PEOPLE  V.  PUSTOLKA. 

(Court  of  Appeals  of  New  York.     April  14, 

1S96.) 

HoMioiDS — Evidence— Pbotooraphs. 

On  a  trial  for  homicide,  photographs  of 

the  premises  in  which  the  homicide  toolc  place 

are  admisaible  in  evidence. 

Appeal  ttom  supreme  court,  trial  term, 
New  York  county. 

Charles  Pustolka  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Thomas  Garret  Fennell,  for  appellant 
John  D.  Lindsay,  for  the  People. 

BARTLETT,  J.  This  case  was  submitted 
to  us  without  argument  as  to  the  receptions 
contained  in  the  record,  and  the  objection  to 
the  jurisdiction  of  the  court  on  the  ground 
that  Mr.  Justice  Keogh  was  not  qualified  to 


bold  a  term  of  court  In  the  First  department 
was,  under  stipulation  of  counsel,  to  be  dis- 
posed of  in  accordance  with  our  decision  of 
the  same  point  raised  in  People  v.  Herrmann 
(N.  Y.  App.)  43  N.  B.  546.  being  the  case  ar- 
gued immediately  preceding  this.  In  the  lat- 
ter case  we  decided  that  Mr.  Justice  Keogh 
was  duly  authorized  to  bold  the  term  of  court 
at  which  this  defendant  was  tried,  convicted, 
and  sentenced,  and  we  therefore  overrule  the 
objection  to  the  Jurisdiction  in  the  case  at 
bar,  in  pursuance  ot  tbe  stipulation  of  coun- 
sel. 

We  have  carefully  examined  this  record, 
and  reached  the  conclusion  that  no  reversible 
error  is  presented  by  the  exceptions  or  other- 
wise. The  admission  in  evidence  of  the  photo- 
graphs of  tbe  premises  where  the  homldde 
took  place,  and  of  cortaln  ar^cles  at  clotlilng, 
was  proper,  and  not  calculated  to  prejudice 
the  defendant  in  any  possible  aspect  of  tbe 
case.  The  unsworn  evidence  of  defesidant's 
littie  10  year  <dd  daughter  was  properly  re- 
ceived, and  her  statemmt  was  clearly  sup- 
ported by  other  evidence  in  the  case,  as  re- 
quired by  section  892,  Code  Or.  Proc. 

The  Judge's  charge  was  fair,  clear,  and  Im- 
partial, and  the  exceptions  do  not  call  for  ex- 
tended comment  We  deem  it  unnecessary 
to  discuss  in  detail  the  crime  of  which  the 
defendant  has  been  adjudged  g^uilty.  The 
Jury  has  found,  upon  practically  undisputed 
evidence,  that  on  the  28th  day  of  August, 
1895,  the  defendant  stabbed  his  wife  to  death, 
at  their  residence,  in  the  city  of  New  York, 
and  that,  in  so  doing,  he  was  guilty  of  mur- 
der in  the  first  degree.  The  jury,  with  a 
due  regard  for  their  oaths,  could  not  have 
reached  any  other  conclusion.  This  defend- 
ant has  had  a  fair  trial,  and  we  see  no  reason 
to  interfere  with  the  verdict  of  the  Jury. 
The  Judgment  appealed  from  should  be  af- 
firmed,  and  the  record  remitted  to  the  su- 
preme court  to  carry  out  the  sentence.  All 
concur.    Judgment  affirmed. 


(14*  N.  T.  240) 
PEOPLE  V.  TUOZKBWITZ. 
(Court  of  Appeals  of  New  York.     April  14, 
1896.) 

Criminal  Law— Expert  Testihokt— Instbdotioks 

— Rules  or  Bvidenoe — Homioids— Sodosh 

Passiok— Insanitt  as  Dbvbhsb. 

1.  In  an  Indictment  for  murder,  where  the 
defense  was  Insanity,  a  hypothetical  question 
put  to  one  of  the  medical  experts,  based  on  the 
tlieory  that  defendant  was  subject  to  epileptic 
fits,  in  the  alMence  of  evidence  as  to  epilepsy, 
was  properly  excluded. 

2.  Where  a  medical  expert,  in  indictment 
for  murder,  in  answer  to  a  hypothetical  ques- 
tion asking  for  his  judgment  as  to  what  would 
be  a  mans  mental  condition  at  the  time  the 
crime  was  committed,  answered  that,  under  the 
circumstances,  he  did  not  believe  he  would  be 
responsible  for  his  acts,  such  answer  was  prop- 
erly stricken  out,  as  being  a  conclusion  of  law. 

3.  Under  Code  Or.  Proc.  |§  419,  420.  pro- 
viding that  in  criminal  actions  tbe  jury  are  the 
exclusive  judges  of  all  questions  of  fact,  it  is 
not  error  for  the  trial  judge  to  refuse  to  charge 
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that  the  Jnrr  ace  bound  to  beliere  the  testimonr 
of  any  disintereated  witness  which  is  not  con- 
tradicted, and  which  ia  not  in  itself  improbable. 

4.  On  indictment  for  mnrder  in  the  first  de- 
gree, an  instroction,'^f  the  jury  find  that,  at  the 
moment  of  shooting,  defendant  had  sufficient  rea- 
son to  know  the  nature  and  quality  of  his  act, 
and  that  it  was  wrong,  but  that,  neTertheless, 
he  would  not  have  done  it  but  for  a  sudden  fit 
of  passion,  they  cannot  convict  him  of  the  crime 
charged  in  the  indictment,"  was  properly  re- 
fused. 

6.  On  indictment  for  murder,  where  the  de- 
fendant asked  the  court  to  charge  that  "if  the 
jury  believe  that  defendant's  mother  in  her  life- 
time was  insane,  and  that  insanity  is  hereditary, 
they  must  take  that  fact  into  consideration  in  de- 
termining the  question  of  defendant's  insanity 
at  the  moment  of  shooting,"  and  the  court,  de- 
clining to  charge  that  they  "must,"  charged  that 
they  '^might,"  taka  such  facts  into  consideration, 
the  instruction,  while  erroneous  as  an  abstract 
proposition  of  law,  was  cured  by  a  subsequent 
charge  that  the  jury  must  consider  all  the  evi- 
dence bearing  on  defendant's  mental  capacity. 
Martin,  J.,  dissenting. 

Appeal  from  court  of  oyer  and  terminer. 
New  York  county. 

Tnefll  Tnczkewltz  was  convicted  of  mur- 
der in  the  first  degree,  and  appealed.  Jndg- 
ment  and  conviction  affirmed. 

Henry  D.  Sedfwidc,  Jr.,  and  Herman  U 
Both,  for  appellant  John  D.  Undsay,  Aast. 
Diet.  Atty..  for  the  People. 

HAIOHT,  J.  On  the  8th  day  of  January, 
1£95,  a  little  after  6  o'clock  In  the  afternoon, 
at  the  office  ot  one  Adolpb  Lissner,  at  No. 
228  East  Sixth  street,  in  the  city  of  New 
York,  the  defendant,  Tuefil  Tnczkewltz,  shot 
and  killed  one  Adolph  Balensiefer.  The  de- 
fense Interposed  upon  the  trial  was  that  of 
insanity.  There  is  some  little  variance  In 
the  testimony  of  the  witnesses  as  to  the 
minor  details,  to  which  attention  will  be 
called,  bnt  the  controlling  facts  are  without 
material  dispute. 

The  history  of  the  case  is  snbstantiaUy  as 
follows: 

The  defendant  was  born  in  Russian  Po- 
land, in  the  year  1858.  His  father  had  en- 
gaged In  the  revolt  of  Poland,  and  had  been 
banished  to  Siberia.  After  some  years  oi 
banishment,  he  escaped,  and  fled  to  France, 
where  he  was  last  heard  from.  His  mother 
was  engaged  as  a  domestic  In  an  hotel,  tak- 
ing care  of  rooms.  The  defendant,  when  a 
young  man,  learned  the  trade  of  a  weaver, 
and  engaged  in  that  business  until  he  was 
about  25  years  of  age,  when  he  came  to  the 
United  States.  He  worked  at  his  trade  for 
a  few  weeks  near  Philadelphia,  and  then, 
hearing  that  tils  mother  was  side,  returned 
to  Russia.  He  remained  with  her,  however, 
but  a  short  time,  when  he  again  returned  to 
this  country,  and  worked  at  various  occupa- 
tions, as  dish  washer,  as  fireman,  and  assist- 
ant cook  in  a  restaurant,  and  as  a  copper- 
smith. His  chief  employment  was  with 
George  Knpferjan,  who  kept  a  restaurant 
at  No.  2046  Third  avenue,  in  the  city  of  New 
York,  for  whom  he  worked  as  a  cook  off 
and  on  for  seven  years.    In  June  or  July, 


1894,  he  heard  that  his  mother  had  died; 
and  he  again  returned  to  Russia,  where  he 
received,  as  his  inheritance  from  her  estate, 
the  sum  of  $800.  He  remained  In  Russia 
but  a  few  days,  and  again  returned  to  the 
city  of  New  York,  arriving  about  the  mid- 
dle of  September.  He  deposited  his  money 
in  a  bank,  and  then  sought  a  business  in 
which  he  could  engage.  On  the  Ist  day  of 
October,  he  saw  an  advertisement  in  one  of 
the  papers  of  Adolph  Lissner,  a  real-estate 
broker,  announcing  an  Interest  in  a  restau- 
rant and  bakery  for  sale.  On  the  same  day, 
he  called  upon  Lissner  at  his  office,  at  No. 
228  East  Sixth  street,  and  was  by  him  ad> 
vised  that  the  restaurant  and  bakery  adrer- 
tised  for  sale  was  that  of  Adolph  Balensie- 
fer, at  485  Third  avenue.  The  defendant 
then  went  to  Balenslefer's,  looked  over  the 
place,  and  entered  into  an  arrangement 
with  tilm  to  give  lUm  |700  for  a  ball  inter- 
est in  the  business,  with  the  tmderstanding 
that  they  should  become  co-partners  and 
that  he  should  be  permitted  to  draw  from 
the  business  $25  per  week.  That  evening 
they  returned  to  Llssner's  office,  stated  tlie 
arrangement  to  him,  and  directed  him  to 
draw  the  necessary  papers,  which  he  did, 
and  on  the  next  day  they  were  executed, 
and  the  transaction  closed.  The  defendant 
then  went  to  work  at  the  new  place  in 
which  he  had  purchased  an  Interest,  bnt 
within  a  few  days  he  again  called  upon  Liss- 
ner, and  complained  that  Balensiefer  was 
not  treating  him  fairly;  that  he  had  been 
informed  that  Balensiefer  was  a  rascal;  that 
he  kept  lils  daughters  in  the  office,  and  they 
took  in  all  the  money.  Lissner  then  went 
with  him  to  the  bakery,  saw  Balensiefer, 
and  apparently  adjusted  the  differences  be^ 
tween  them.  But  this  lasted  but  for  a  few 
days,  for  about  the  9th  of  October  the  de- 
fendant again  called  upon  Lissner,  and  told 
him  that  he  did  not  like  the  business,  and 
wanted  to  get  out  of  it  This  resulted  ia 
another  interview  with  Balensiefer,  in 
which  be  was  asked  to  buy  back  the  defend- 
ant's Interest,  but  this  he  declined  to  do; 
but  it  was  finally  arranged  that  he  should 
give  the  defendant  $100,  the  partnership 
should  be  dissolved,  and  that  Lissner  should 
again  advertise  the  business  for  sale,  with 
the  understanding  that  the  defendant  should 
have  half  the  proceeds  of  any  sale  whicb 
should  be  effected.  Lissner  then  again  ad- 
vertised the  business  for  sale,  bnt  no  pur- 
chaser came  until  the  15th  of  Novembei; 
when  a  man  by  the  name  of  Richard  Rein- 
hold  was  found,  who  entered  into  an  agree- 
ment with  Balensiefer  to  pay  him  $500  in 
cash,  and  engage  in  the  business  at  once, 
with  the  privilege  of  deciding  at  the  end 
of  a  week  whether  he  desired  to  become  a 
partner  or  the  sole  proprietor,  by  paying  an 
additional  sum  of  $900.  It  was  also  agreed 
that,  in  case  the  business  did  not  prove  to 
be  what  It  was  represented,  Balensiefer 
should  return  to  him  the  $500  paid.    At  tha 
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end  of  the  week,  Relnhold  entered  Into  a  co- 
partnership with  Balenslefer,  but  did  not 
pay  him  anything  In  addition  to  the  $500. 
Lissner  advised  the  defendant  that  he  was 
entitled  to  one-half  of  the  ?500  paid  In  hy 
Itelnhold.  The  defendant  then  called  upon 
Balensiefer  for  the  money,  who  told  him 
that  he  did  not  think  he  was  entitled  to  any- 
thing nntil  the  entire  bnsiness  was  sold,  but 
that,  to  end  the  matter,  he  would  give  him 
$200  cash  for  his  claim.  This  the  defendant 
refused  to  accept,  and  an  action  was  brought 
therefor  In  one  of  the  district  courts.  A 
Judgment  was  obtained  for  the  sum  of  $250, 
and  execution  was  Issued  thereon  against 
Balensiefer.  The  execution,  however,  was 
returned  unsatisfied  by  the  city  marshal, 
who  reported  that  Balensiefer  had  transfer- 
red his  interest  In  the  concern  to  his  wife. 
Various  plans  were  then  talked  over  be- 
tween the  parties  with  reference  to  the  sale 
of  the  business  and  a  settlement  of  their 
dURculties,  but  nothing  definite  appears  to 
have  been  accomplished,  and  It  seems  that 
the  defendant  had  reached  the  conclusion 
that  neither  Balensiefer  nor  Lissner  Intend- 
ed to  effect  any  settlement  with  him.  At 
the  time  of  the  homicide,  Balensiefer  and 
the  defendant  had  met  Lissner  at  his  ofllce, 
for  the  purpose  of  arranging  a  settlement. 
Lissner  was  seated  at  his  desk  In  a  comer 
of  the  room,  Balensiefer  in  a  rocking  chair 
on  the  same  side  of  the  room,  but  a  few 
feet  therefrom,  and  the  defendant  In  a  chair 
back  of  Lissner,  but  facing  Balensiefer. 
Lissner  testified:  That  the  defendant  then 
said:  "Well,  Balensiefer,  are  you  ready  to 
make  the  arrangement  we  spoke  about  yes- 
terday?" That  Balensiefer  answered:  "That 
is  what  I  am  here  for.  Are  you  ready?" 
And  the  defendant  said:  "Yes,  but  I  want 
to  light  my  cigarette  first"  At  that  the  de- 
fendant arose,  walked  into  the  next  room, 
where  the  matches  were,  and  shortly  there- 
after he  heard  a  shot.  Turning  to  the  right, 
he  saw  the  defendant  with  a  smoking  pistol 
in  front  of  Balensiefer,  pointing  against  his 
body.  The  next  Instant  Balensiefer  jump- 
ed up,  and  botb  came  back  of  Lissner's 
chair,  and,  as  he  got  up,  he  heard  a  second 
shot  As  soon  as  he  turned  around,  the  de- 
fendant pointed  the  pistol  at  him,  and  n«s 
grasped  It  in  his  hnnd,  and  with  the  othttf 
hand  seized  him  by  the  throat  They  strug- 
gled out  Into  the  hall,  and  thence  along  the 
hall,  until  they  reached  the  end  by  the  Jani- 
tor's room.  Then  Lissner  succeeded  In 
wrenching  the  pistol  from  the  defendant's 
hnnd,  and  threw  It  back  Into  the  kitchen. 
The  janitress  then  came  to  his  assistance, 
and  they  pulled  him  along  towards  the  stoop, 
and  held  him  until  OfiScer  Kennell  came, 
and  took  him  back  into  the  office.  The  ofll- 
cer  pointed  to  Balensiefer,  who  was  then 
dead,  and  asked  the  defendant  If  he  shot 
that  man,  and  he  said,  "Yes,  and  I  am  sorry 
I  didn't  shoot  the  other  one,"  pointing 
towards  Lissner. 


The  defendant's  version  of  the  affair  is  to 
the  effect  that  they  were  talking  for  a  while, 
while  sitting  In  their  chairs,  and  that  then 
he  said,  "I  want  to  smoke  a  cigarette."  "I 
went  Into  the  adjoining  room,  and  got  a 
match,  and  lit  a  cigarette.  Then  I  took  out 
my  plstoL  I  kept  the  revolver  In  my  hand, 
on  my  back,  so  that  the  other  one  should  not 
see  It  •  •  •  Then  I  went  to  Balensiefer, 
and  stood  before  blm  in  this  position  [Illus- 
trating]; and,  when  I  wait  to  Balensiefer,  I 
kept  my  band  at  the  back,  and  I  told  him, 
•Well,  now,  we  want  to  settle  everything;' 
and  I  asked  him  If  he  wanted  to  give  me  two 
hundred  dollars,  and  he  said,  'No;'  and  I  told 
him  again  to  give  me  the  one  hundred  at 
least  and  I  will  be  satisfied  with  this  one 
hundred,  and  everything  will  be  settled,  and 
he  said  he  will  not  give  one  cent  I  got  ex- 
cited. I  took  the  pistol,  and  shot  him.  He 
got  hold  of  my  shoulders  with  both  hands.  I 
took  my  hand,  put  It  In  his  face,  and  pushed 
him  back  towards  the  chair  upon  which  Liss- 
ner was  sitting.  He  was  lying  there,  and  I 
was  lying  [Indicating]  with  the  abdomen  on 
the  chairs,  and  I  had  my  hand  In  his  face, 
and  he  bit  my  finger  [Indicating  the  index  fin- 
ger of  the  right  hand]  When  he  done  this, 
I  got  into  a  rage,  and  shot  him  again.  Then 
Lissner  came  while  I  was  still  lying  upon  the 
chair,  and  took  the  revolver  away  from  me." 

Other  police  ofllcers  arrived  shortly  after  Of- 
ficer Kennell,  and  OflB^cer  Hughes  took  the  de- 
fendant to  the  station  house.  On  the  way  he 
asked  the  defendant  why  he  had  killed  Balen- 
siefer, and  he  said  they  liad  skinned  him  oat 
of  seven  hundred  dollars.  Hughes  said  to 
him,  "Don't  you  know  you  have  committed  an 
awful  crime?"  and  the  defendant  replied, 
"Well,  I  don't  care."  Hughes  said:  "Don't 
you  know  that  it  is  a  terrible  thing  to  do 
that?  You  are  liable  to  be  punished."  The 
defendant  answered  that  he  did  not  care,  that 
he  was  going  to  shoot  himself,  and  would 
have  shot  the  other  fellow  too.  Hughes  ask- 
ed him  whom  he  meant  and  the  defendant 
said:  "The  notary  public.  He  helped  him  to 
skin  me.  They  were  both  in  the  deal." 
Hughes  Inquired  what  the  deal  was  about 
and  the  defendant  answered:  "You  will  see 
when  we  get  to  the  station.  I  have  letters  In 
my  pocket  which  I  wrote."  At  the  station 
house  the  defendant  again  repeated  bis  avow- 
al of  the  deed,  and  expressed  his  regret  at 
not  having  killed  Lissner  also.  Upon  being 
searched,  there  were  found  In  his  pockets  a 
box  of  32-callber  cartridges,  a  business  card 
of  Balensiefer  &  Co.,  No.  485  Third  avenue, 
a  passport,  citizenship  papers,  the  original 
partnership  articles  between  himself  and  Bal- 
ensiefer, 36  cents  In  money,  and  two  letters 
written  by  himself,  one  dated  January  2,  and 
the  other  January  8,  1896.  The  first  letter 
was  addressed  to  the  authorities  of  the  city  of 
New  York.  In  it  he  said  that  "Balensiefer 
and  Lissner  were  undei  the  same  cover,  and 
that  he  had  made  up  his  mind  that  blood 
should  be  atoned  for  in  blood,  and  that  be 
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Intended  to  kill  them  both."  The  last  letter 
yfaa  addressed  to  WUUain  Netterman,  202 
East  Sixth  street,  with  whom  he  lodged.  It 
la  as  follows:  "EDivlng  Ueclded  to  die,  I  want 
to  beg  of  you  to  go  to  court  after  January 
11th,  and  take  out  the  promissory  note  against 
Balenslefer;  and.  If  yor  can  get  a  few  hun- 
dred dollars  more  out  of  it,"  he  would  like  to 
hare  his  body  cremated,  and  that  all  he  had 
belonged  to  Netterman.  When  the  pistol 
was  shown  to  him,  he  Identified  it  as  the  one 
with  which  be  did  the  shooting,  and  stated 
that,  after  the  writing  of  the  letter  of  January 
2d,  they  put  another  advertisement  in  the  pa- 
pers, and  that  be  dropped  his  Intention  to 
shoot  them,  and  only  wanted  to  shoot  himself, 
and  that,  on  the  day  of  the  homicide,  it  was 
his  intention  to  shoot  himself,  in  order  that 
Ldssner  and  Balenslefer  should  be  exposed, 
and  should  be  put  into  the  penitentiary. 

Taking  the  defendant's  own  version  of  the 
affair,  we  think  it  fully  sustains  the  verdict 
of  the  Jury.  Balenslefer  had  obtained  from 
him  $700,  and  had  retmned  but  $100.  The 
defendant  had  thus  been  deprived  of  the 
greater  portion  of  his  fortune,  and  he  evident- 
ly believed  that  Balenslefer  and  Lissner,  act- 
ing together,  had  cheated  him  out  of  bis  mon- 
ey. Whether  this  belief  was  well  founded  is 
quite  immaterial.  Believing  it,  furnished  the 
motive  nnder  which  he  acted.  That  he  de- 
liberated and  premeditated  upon  committing 
the  homicide  clearly  appears  by  the  letter 
written  by  him  on  the  2d  of  January,  and 
that  the  design  then  formed  continued  until 
the  act  was  consummated  is  apparent  from 
the  manner  In  which  be  equipped  himself  on 
the  day  of  the  shooting,  with  a  revolver,  his 
going  into  an  adjoining  room,  taking  it  from 
his  pocket,  hiding  it  at  his  back,  then  return- 
ing to  Balenslefer,  demanding  the  money,  and 
shooting  on  bis  refusal  to  deliver  it.  All  of 
the  statutory  elements  constituting  the  crime 
charged  are  here  disclosed  and  established  by 
the  defendant's  own  testimony.     Was  he  re- 

Section  21  of  the  Penal  Code  provides  that 
"a  person  Is  not  excused  from  criminid  lia- 
bility as  an  idiot,  imbecile,  lunatic  or  insane 
person,  except  upon  proof  that  at  the  time  of 
the  committing  of  the  alleged  criminal  act  he 
was  laboring  under  such  a  defect  of  reason  as 
either  (1)  not  to  know  the  nature  and  quality 
of  the  act  he  was  doing;  or  (2)  not  to  know 
that  the  act  was  wrong."  Upon  this  branch 
of  the  case,  evidence  was  given  tending  to 
show  that,  when  the  defendant  was  a  boy, 
some  one  threw  a  stone  which  hit  him  on  the 
forehead,  leaving  a  scar;  that,  when  he  was 
about  14  he  had  an  abscess  on  his  hip;  that 
at  one  time  he  fell  down  a  flight  of  steps, 
and  struck  on  his  head;  that  at  another  he 
was  skating  on  the  ice,  and  fell,  striking  the 
back  of  his  head,  causing  pains  in  it.  When 
be  was  17  he  broke  his  arm,  and,  after  he 
came  to  this  country,  had  a  toe  amputated; 
that  he  indulged  In  self-abuse,  and  after  he 
became  22  had  the  gooorrhoea,  and  subse- 


quently syphilis,  from  which  be  had  recover- 
ed. He  was  a  great  smoker  of  cigarettes,  hot 
tempered,  and  quarrelsome.  On  one  occasion,, 
when  cooking  for  Kupferjan,  he  drank  a  bot- 
tle of  beer,  and  shortly  thereafter  everything 
became  dark  before  his  eyes,  and  he  suddenly 
became  unconscious,  fell  over,  became  rigid, 
and  did  not  come  to  for  several  minutes. 
When  his  mother  was  sick,  she  would  break 
out  suddenly,  and  cry  and  laugh,  often  chan- 
ging from  one  to  the  other;  would  scold  him, 
and  then  be  good;  and  was  filthy  in  the  bed 
in  which  she  was  sick.  Several  physicians 
were  sworn  as  experts,  in  which  we  find  con- 
flicting views  as  to  his  mental  condition.  The 
defendant  testified  that  he  knew  that  the  pun- 
ishment for  murder  in  the  first  degree  was 
death,  and  that  he  knew  it  was  wrong  to  kill. 

A  careful  study  of  the  case  leads  us  to  the 
conclusion  that  the  verdict  of  the  Jury  is  am- 
ply supported  by  the  evidence.  Indeed,  bis 
sanity  would  seem  to  be  demonstrated  by  his 
own  testimony,  and  by  his  actions  and  dec- 
larations at  the  time  of  the  homicide.  Im- 
mediately after  his  arrest,  he  was  taken  into 
the  room  where  the  homicide  took  place,  and 
confronted  by  the  dead  body  of  Balenslefer. 
He  then  stated  that  he  did  the  shooting,  and 
within  a  few  minutes  thereafter  gave  his  rea- 
sons for  so  doing.  He  would  not  acknowledge 
that  he  was  sorry,  but  knew  that  It  was  a  sin, 
and  that  the  crime  was  punishable  by  death. 
It  would  thus  seem  that,  at  tbe  time,  he  not 
only  knew  the  character  of  the  act,  but  that 
it  was  wrong. 

Tbe  exceptions  relied  upon  by  tbe  de- 
fendant chiefly  pertain  to  the  charge  of  the 
court.  Some  criticism,  however,  lias  been 
made  with  reference  to  two  rulings  upon 
the  trial.  The  first  was  with  reference  to 
a  hyx)othetical  question  put  to  one  of  tbe 
medical  experts  by  the  counsel  for  the  de- 
fendant, which  was  objected  to  by  the  coun- 
sel for  the  people,  as  assuming  facts  that 
had  not  been  proved.  Tbe  question  assumed 
that  the  defendant  had  been  subject  to  epilep- 
tic fite.  Tbe  court  remarked  that  there  was 
no  proof  of  epilepsy  here.  The  ruling  was 
not  excepted  to,  but  tbe  examination  of  tbe 
witness  proceeded  with  reference  to  epilepsy 
and  epileptic  fits,  after  which  the  question 
was  renewed,  assuming  that  tbe  defendant 
was  subject  to  epilepsy,  and  it  was  answered. 
At  the  time  the  court  made  its  remark  that 
there  was  no  proof  of  epilepsy,  the  only  evi- 
dence upon  the  subject  was  that  given  in  ref- 
erence to  the  defendant's  falling  while  in  tbe 
kitehen,  and  becoming  unconscions,  to  which 
attention  has  already  been  called.  No  evi- 
dence at  the  time  of  the  ruling  had  been  giv- 
en as  to  whether  it  was  an  epileptic  seizure  or 
a  mere  fainting  fit.  The  ruling,  therefore,  at 
that  time,  was  not  objectionable;  and.  If  it 
was,  it  was  cured  by  the  subsequent  ruling 
permitting  the  question  in  substantially  the 
same  form  to  be  answered. 

Again,  Dr.  Barber,  in  answer  to  a  hypothet- 
ical question  which  concluded  in  asking  for 
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his  Judgment  as  to  what  would  be  the  man's 
mental  condition  at  the  time  of  the  shooting, 
answered  that,  under  the  circumstances,  he 
did  not  believe  the  man  would  be  responsible 
for  his  acts.  This  answer  was  stricken  out, 
the  court  remarking  that  "the  responsibility 
for  crime  or  act  has  Involved  In  It  not  only  a 
medical  prlncli^e,  but  also  a  legaL  Give  us 
an  answer  to  the  question.  He  asks  what 
his  mental  condition  was,  not  whether  he  Is 
responsible  or  not."  To  this  the  witness  an- 
swered: "I  should  think  his  mental  condition 
would  be  In  a  very  excitable  c(»dltlon,  and 
that  he  would  not  realize  what  he  was  doing." 
We  think  the  ruling  of  the  conrt  was  proper. 
The  first  answer  given  embraced  a  conclusion 
of  law  which  was  not  called  for  by  the  ques- 
tion, or  proper  to  be  included  if  it  had  been. 
The  last  answer  given  was  proi>er  in  form, 
and  was  a  complete  answer  to  the  question. 
At  the  conclusion  of  the  evidence,  the  de- 
fendant asked  the  court  to  charge  "that  the 
Jury  are  bound  to  believe  the  testimony  of 
any  disinterested  witness  which  is  not  con- 
tradicted, and  which  is  not  In  itself  improb- 
able; that  Officer  Kupfraln,  who  testified  to 
this  defendant's  fit,  to  bis  hot  temper,  to  his 
quarrelsome  disposition,  to  his  fights,  his 
fits  of  passion,  and  to  his  confused  actions 
consequent  thereui>on,  is  such  a  witness." 
The  court  declined  to  so  charge,  and  the  de- 
fendant took  an  exception.  The  appellant 
has  submitted  an  earnest  and  elaborate  argu- 
ment in  support  of  the  proposition  embraced 
In  his  request.  It  therefore  demands  a  can- 
did consideration,  although  we  had  supposed 
that  this  question  had  been  long  settled,  and 
no  longer  remained  open  for  doubt.  The  cases 
upon  which  the  appellant  relies  are  all  civil, 
and  not  criminal.  He  quotes  largely  from 
the  case  of  Lomer  v.  Meeker,  25  N.  Y.  361- 
363.  In  that  case  the  action  was  upon  a 
promissory  note  for  the  sum  of  $1,000,  and 
the  defense  was  that  it  was  an  accommoda- 
tion note,  made  for  the  purpose  of  discount  at 
a  usurious  rate  of  interest,  and  that  $100  had 
tteea  paid  as  usurious  interest.  The  evi- 
dence upon  the  trial  on  the  part  of  the  de- 
fendant was  undisputed,  and  established  a 
complete  defense  to  the  action.  The  court, 
on  review,  speaking  In  reference  thereto, 
says:  "The  witness  was  not  Impeached  or 
contradicted.  His  testimony  Is  positive  and 
direct,  and  not  incredible  upon  its  face.  It 
was  the  duty  of  the  court  and  Jury  to  give 
credit  to  his  testimony.  The  positive  testi- 
mony of  an  unimpeached,  uncontradicted 
witness  cannot  be  disregarded  by  court  or 
Jury  arbitrarily  or  capriciously.  They  are 
bound  to  believe,  for  judicial  purposes,  such 
testimony;  and  it  would,  in  an  instance  like 
tbls,  be  the  clear  duty  of  the  court  to  set 
aside  the  verdict  of  a  Jury  founded  upon  a 
disbelief  of  cl'ear,  uncontradicted,  and  undis- 
puted evidence."  In  Kavanaugh  v.  Wilson, 
70  N.  Y.  177,  Earl,  J.,  says:  "It  Is  undoubt- 
edly a  general  rule  that  when  a  disinterested 
witness,  who  Is  in  no  way  discredited,  tes- 


tifies to  a  fact  within  his  own  knowledge, 
which  is  not  of  itself  Improbable,  or  In  con- 
fiict  with  other  evidence,  the  witness  la  to  be 
believed,  and  the  fact  is  to  be  taken  as  legally 
established,  so  that  it  cannot  be  disregarded 
by  court  or  Jury."  It  wlU  be  observed  that 
the  words  "unimpeached,"  "discredited,"  and 
"not  incredible"  are  used  In  the  cases,  but  we 
find  no  such  words  In  the  request  A  witness 
may  be  discredited  even  when  not  contradict- 
ed. The  examination  may  disclose  that  the 
witness  was  of  bad  character,  a  criminal  and 
perjurer,  and  yet  It  may  not  be  within  the  pow- 
er of  a  party  to  contradict  his  testimony.  His 
manner  upon  the  witness  stand,  his  halting 
and  quibbling  In  answering  questions,  may 
satisfy  both  the  court  and  the  Jury  that  he  is 
swearing  falsely,  and  yet  no  witness  may  be 
In  existence  that  could  contradict  his  testi- 
mony. He  may  have  told  a  probable  story, 
and  yet  It  may  have  been  false,  and  render- 
ed Incredible  by  reason  of  his  character  and 
manner.  The  rule,  however,  has  no  applica- 
tion to  criminal  cases.  In  civil  cases  the 
Jurors  are  not  the  sole  Judges  of  the  facts.  It 
is  only  the  controverted  questions  that  are 
submitted  to  them.  The  credible,  tmim- 
peached,  undisputed  evidence  Is  for  the  court, 
and  It  may  nonsuit  or  direct  a  verdict  there- 
on In  favor  of  either  party,  as  the  facts  may 
require.  Not  so,  however,  in  criminal  cases. 
True,  the  court  may  advise  an  acquittal  in 
criminal  cases,  under  a  provision  of  the  Code 
of  Criminal  Procedure  (section  410).  But  It 
can  do  no  more.  It  cannot  order  or  even  ad- 
vise a  conviction.  The  rules  of  evidence  In 
civil  cases  are  applicable  also  to  criminal 
cases,  except  as  otherwise  provided  by  the 
Code  (section  392);  but  by  section  419  it  IB 
provided:  "On  the  trial  of  an  indictment  for 
any  other  crime  than  libel,  questions  of  law 
are  to  be  decided  by  the  court,  saving  the 
right  of  the  defendant  to  except;  questions  of 
fact,  by  the  Jury."  And  by  section  420  it  is 
provided  that,  "in  charging  the  Jury,  the 
court  must  state  to  them  all  matters  of  law 
which  it  thinks  necessary  for  their  informa- 
tion in  giving  their  verdict;  and  must.  If  re- 
quested, in  addition  to  what  It  may  deem  its 
duty  to  say,  inform  the  Jury  that  they  are  the 
exclusive  Judges  of  all  questions  of  fact"  It 
will  thus  be  seen  that  the  rules  of  evidence 
In  clvO  cases  are  applicable  also  to  criminal 
cases,  except  that  in  criminal  cases  the  Jurors 
are  the  exclusive  Judges  of  all  questions  of 
fact 

The  question  presented  Is  therefore  an- 
swered by  the  express  provisions  of  the 
Code.  This  enactment  Is  but  a  reassertion 
of  the  common  law.  In  People  v.  Upton,  38 
Hun,  107-109,  it  is  said  that  "It  Is  the  true 
theory  and  fundamental  principle  of  the 
common  law,  in  trial  of  criminal  cases,  for 
the  court  to  adjudicate  npon  all  questions  of 
law,  and  for  the  Jury  to  adjudicate  upon  all 
questions  of  fact"  Duffy  v.  People,  26  N. 
Y.  588;  McKenna  T.  People,  81  N.  Y.  360; 
Howell  y.  People,  6  Hun,  620,  afilrmed  68  N. 
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T.  flOT;  Com.  t.  Aaflies,  6  Oray,  188;  P«itt- 
sylvanla  Co.  t.  Versten  (TO.  Sup.)  80  N.  B. 
540;  2  Tbomi).  Trials,  I  2118;  29  Am.  & 
Bug.  BiK.  L«w,  766. 

The  defendant  also  asked  the  court  to 
cbarge  "that  U  the  jory  &nd  tbat,  at  the 
moment  of  shootint:,  the  defendant  had  suf- 
fldent  reason  to  know  the  natnre  and  qual- 
ity of  his  act,  and  that  it  was  wrong;  but 
that,  nevertheless,  he  would  not  hare  done 
it  tmt  for  a  sudden  fit  of  passion,  they  can- 
not convict  him  of  the  crime  charged  in  the 
Indictment"  This  was  refused,  and  we  tliink 
properly.  He  undoubtedly  was  angered,  and 
did  the  shooting  while  in  a  fit  of  passion; 
but,  if  it  was  done  with  deliberation  and  pre- 
meditation, it  would  be  murder,  as  charged. 

The  defendant  also  aaked  the  court  to 
enlarge  "that  tf  the  jury  believe  that  the  de- 
fendant's mother,  in  her  lifetime,  was  in- 
sane, and  that  insanity  is  hereditary,  they 
must  take  that  fact  into  consideration  in  de- 
termining the  question  of  the  defendant's  in- 
sanity at  the  moment  of  the  shooting."  The 
court  declined  to  charge  tbat  they  "must," 
but  charged  that  they  "may"  take  Into  con- 
sideration any  fact  which  is  established  in 
the  case,  and,  if  they  believe  those  facta  are 
established,  they  may  take  them  into  consid- 
eration. An  exception  was  taken  by  the  de- 
fendant We  think  that,  as  an  abstract 
proposition  of  law,  the  trial  court  was  wrong 
in  using  the  word  "may"  Instead  of  "must," 
for  it  was  the  duty  of  the  Jury  to  take  Into 
consideration  all  of  the  facts  established  by 
the  evidence,  and  it  had  no  option  to  disre- 
gard such  facts  in  part  But,  notwithstand- 
ing this,  we  do  not  regard  the  instruction  as 
requiring  a  new  trial.  The  court  was  not  re- 
quired to  cliarge  In  reference  to  specific  items 
of  evidence  selected  by  coimsel,  but  could 
only  properly  be  called  upon  to  charge  gen- 
erally with  reference  to  the  facts  proved. 
The  court  had  already  charged  fully  upon 
the  subject  and  subsequently  expressly  char- 
ged "that  the  Jury  must  consider  all  the  evi- 
dence bearing  upon  the  defendant's  mental 
capacity";  thus,  in  effect,  reversing  the  rul- 
ing excepted  to.  The  evidence  in  reference 
to  the  mother's  Insanity  is  very  meager  and 
unsatisfactory.  Certain  acts  have  been  de- 
scribed. The  cause  or  duration  have  not 
been  given.  She  appears  to  have  been  a 
woman  at  service  in  an  hotel  up  to  about 
the  time  that  the  defendant  was  called  home 
in  consequence  of  her  sickness.  She  was 
about  60  years  of  age  at  the  time  she  died. 
There  is  no  other  evidence  tending  to  show 
that  her  Insanity  was  hereditary.  There  is 
no  evidence  that  her  mind  was  in  any  man- 
ner affected  in  early  Ufe.  Whether  her  trou- 
ble resulted  from  hereditary  taint  her  pe- 
riod of  life,  or  other  causes,  we  are  left  with- 
out the  means  of  ascertaining,  so  that  In 
case  the  court  had  declined  to  charge  as  re- 
quested, and  withheld  its  farther  comments, 
there  would  have  been  no  error;  and,  in 
view  of  the  aubsequent  charge  made  upon 


fhe  same  snbjeet,  m  thUK  Am  ndlng  aboiild 
be  disregarded. 

The  trial  Judge  Indulged  in  some  comments 
with  reference  to  the  pardoning  power  of  the 
governor,  and  the  duty  of  Jurors,  which  have 
been  criticised  by  coanBeL  The  comments 
might  properly  have  been  omitted.  Some  of 
the  remarks  were  withdrawn,  others  modi- 
fied. We  discover  no  such  departure  from 
established  rules  as  to  require  a  new  trlaL 

Other  requests  were  made,  but  none  re- 
quire discussion.  The  judgment  and  convlo 
tion  should  be  affirmed. 

MARTIN,  3.  (dissenting).  I  am  of  th« 
opinion  that  the  Judgment  in  this  case  should 
be  reversed,  upon  the  grounda: 

1.  That  the  court  erred  in  refusing  the  de- 
fendant's request  to  charge  tliat  "if  the  Jury 
believe  that  the  defendant's  mother,  in  her 
lifetime,  was  insane,  and  that  insanity  i^ 
hereditary,  they  must  take  that  fact  into 
consideration  in  determining  the  question  of 
the  defendant's  sanity."  In  response  to  thla 
request  the  court  charged  the  Jury  that  If  It 
believed  that  the  defendant's  mother  was  in- 
sane, and  that  insanity  was  hereditary,  it , 
"might"  take  those  facts  into  consideration, 
but  declined  to  charge  tbat  it  "must"  I 
know  of  no  principle  upon  which  it  can  be 
properly  held  that  a  jury  may  refuse  to  con- 
sider material  evidence  which  It  believes.  It 
seems  to  me  tliat  the  defendant  was  enti- 
tled to  the  instruction  aaked  for,  and  that 
the  defendant's  exception  to  the  refusal  of 
the  court  to  charge  as  requested  was  wdl 
taken. 

2.  The  court.  In  its  diarge,  instructed  the 
Jury  as  follows:  "The  Jury  have  a  good  deal 
of  power.  If  yon  render  a  verdict  against 
the  defendant  and  he  feels  himself  ag- 
grieved, why,  he  can  review  it,  and  reverse 
it  When  you  render  a  verdict  of  not  guilty, 
either  of  the  higher  or  lower  degree,  that 
ends  it  The  people  cannot  appeaL"  Thla 
was  excepted  to  by  the  defendant  To  io- 
Btruot  the  Jury  that  the  defendant  if  he  felt 
himself  aggrieved,  could  review  and  reverse 
the  verdict  was  clearly  wrong.  It  was  both 
incorrect  and  misleading.  Its  direct  ten- 
dency was  to  Induce  the  Jury  to  find  a  vei^ 
diet  against  the  defendant  with  less  consid- 
eration and  upon  less  proof  than  it  would 
otherwise  require.  The  natural  effect  of  thla 
portion  of  the  charge  was  to  lead  the  Jury  to 
believe  that  if  the  defendant  was  foimd 
guilty,  and  felt  himseU  aggrieved,  he  could 
reverse  its  decision,  and,  consequently,  have 
another  trial  or  be  discharged.  I  can  hardly 
Imagine  a  statement  to  a  jury  which  would 
be  more  effective  to  produce  a  convlctioo. 
This  Instruction  could  not  have  been  other- 
wise than  prejudicial  to  the  substantial 
rights  of  the  defendant,  as  its  direct  tea- 
dency  was  to  deprive  him  of  a  fair  considera- 
tion by  the  jury  of  the  controverted  questiona 
of  fact 

I  do  sot  see  how  a  reversal  ot  the  Judg^ 
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ment  can  fairly  be  avoided.   I  think  It  should 
be  reversed,  and  a  new  trial  granted. 

ANDREWS,  0.  J.,  and  GRAY,  O'BRIEN, 
and  VANN,  JJ.,  concur  with  HAIGHT,  J., 
for  affirmance.  BARTLETT,  J.,  concurs 
with  MARTIN,  J.,  for  reversaL 

Judgment  and  conviction  affirmed. 


<H9  N.  T.  aS) 

PEOPLE  ex  rel.  CORRIGAN  v.  MAYOR, 

ETC.,  OF  CITY  OF  BROOKLYN. 

(Court  of  Appeals  of  New  York.     April  14, 

18»6J 

HANDAHOR  —  PrOOBDURB  —  UUNIOtFAL    CORPORA- 
TIONS—APPOINTHBNT  AND  RbHOVAL  of  OF- 
FIOEHS — ABOLlaHHENT    OF    OFFICE. 

L  Under  Code  Civ.  Proc.  §  2070  (providing 
that  a  peremptory  writ  of  mandamus  may  be  is- 
sued in  the  first  instance  where  the  applicant's 
right  depends  only  on  questions  of  law,  and  the 
proper  notice  has  been  given,  and  that  in  every 
other  case  an  alternative  writ  mast  first  issue, 
etc),  if,  on  motion  for  a  mandamus,  opposing  affi- 
tidvits  are  read,  which  are  in  conflict  with  the 
averments  of  the  moving  aflSdavit,  and,  notwith- 
standing this,  relator  demands  a  peremptory  writ, 
such  demand  is  equivalent  to  a  demurrer,  and 
the  question  as  to  the  right  to  the  writ  must  be 
determined  on  the  assumption  that  the  aver* 
ments  of  tibe  opposing  affidavits  are  true. 

2.  On  motion  for  a  peremptory  writ  of  man- 
damus, the  only  allegations  of  the  moving  affi- 
davit which  are  to  be  taken  as  true  are  the  un- 
disputed allegations  of  fact,  and  mere  conclu- 
sions of  law  will  not  be  considered. 

3.  The  power  to  appoint  to  an  office  carries 
with  it  the  power  of  removal  where  the  tenure 
is  not  defined  by  statute. 

4.  Laws  1892,  c.  577,  providing  that  no  ap- 

gointee  to  a  city  or  county  position  who  is  an 
onorably  discharged  veteran  of  the  Union  army 
shall  be  removed  except  for  cause  shown  after 
hearing,  does  not  prevent  the  municipal  author- 
ities from  abolishmg,  on  economic  grounds,  an 
office  held  by  such  veteran,  and  devolving  its  du- 
ties on  the  mcnmbent  of  an  existing  office.  36 
N.  Y.  Supp.  172,  reversed. 

Appeal  from  supreme  court,  general  term, 
Second  department 

Application  by  Patrick  H.  Corrigan  for  a 
writ  of  mandamus  to  compel  the  mayor  and 
common  council  of  the  city  of  Brooklyn  to 
reinstate  relator  as  keeper  of  the  Truant 
Home.  An  order  granting  a  peremptory 
writ  was  affirmed  by  the  general  term  (36 
N.  Y.  Supp.  172),  and  defendants  appeaL 
Reversed. 

On  June  11,  1896,  an  order  to  show  cause 
why  a  peremptory  mandamus  should  not  Is- 
sue against  the  appellants  was  granted  and 
made  returnable  on  the  15th  day  of  that 
month.  The  motion  was  based  on  an  affida- 
vit made  by  the  relator.  It  was  argued 
June  2lBt,  and  on  July  2d  an  order  was  en- 
tered, which,  80  far  as  material.  Is  as  fol- 
lows: "It  Is  ordered  that  the  said  motion 
be,  and  the  same  Is  hereby,  granted,  with 
ten  dollars  costs,  to  be  paid  by  the  said 
mayor  and  common  council  of  the  city  of 
Brooklyn,  to  said  Patrick  H.  Corrigan.  And 
it  is  further  ordered  that  a  peremptory  writ 


of  mandamus,  containing  appropriate  recit- 
als. Issue  out  of  and  nnder  the  seal  of  this 
court,  commanding  the  said  mayor  and  com- 
mon council  of  the  city  of  Brooklyn  forth- 
with to  restore  and  reinstate  the  said  Pat- 
rick H.  Corrigan  to  and  in  the  position  heid 
and  occupied  by  said  Corrigan  previous  to 
the  9th  day  of  May,  1895,  namely,  the  po- 
sition of  keeper  of  the  Truant  Home,  and  to 
permit,  cause,  and  allow  the  said  Patrick 
H.  Corrigan  to  perform  the  work,  duty,  and 
service  connected  with  such  position,  and  to 
assign  the  said  Corrigan  to  such  duty,  and 
also  to  permit,  cause,  and  allow  the  said 
Corrigan  to  receive  and  collect  the  salary, 
emolument,  and  compensation  now  attached 
to  said  position,  and  provided  as  compensa- 
tion for  the  services  rendered  by  the  in- 
cumbent thereof  to  the  city  of  Brooklyn." 
A  motion  for  a  reargument  was  subsequent- 
ly made,  and  was  based  upon  affidavits 
showing  that  one  of  the  affidavits  used  by 
the  appellants  contained  an  error,  which,  as 
appeared  from  the  opinion  of  the  Judge  at 
special  term,  was  considered  Important  as 
bearing  upon  the  question  before  him.  Up- 
on such  reargument  the  court  held  that  the 
error  was  immaterial,  and  denied  the  mo- 
tion, but  resettled  the  order,  which  was  re- 
entered August  13,  1895,  and  which,  so  far 
as  Important,  was  as  follows:  "It  Is  ordered 
that  the  said  motion  for  a  reargument  of  the 
original  motion  made  herein  by  the  relator 
be,  and  the  same  hereby  is,  denied,  and  the 
stay  of  all  proceedings  herein  which  was 
ordered  by  the  said  order  to  show  cause, 
dated  July  8,  1895,  be,  and  the  same  hereby 
is,  vacated,  set  aside,  and  annulled.  And  It  is 
further  ordered  that  the  order  heretofore, 
and  on  the  21st  day  of  June,  18%,  granted 
herein,  be  modified  and  amended  by  strik- 
ing out  the  whole  of  the  last  paragraph 
thereof,  and  inserting  in  place  the  following: 
'And  It  is  further  ordered  that  a  peremptory 
writ  of  mandamtis,  containing  appropriate 
recitals.  Issue  out  of  and  under  the  seal  of 
this  court,  commanding  the  said  mayor  and 
common  council  of  the  city  of  Brooklyn 
forthwith  to  restore  and  reinstate  the  said 
Patrick  H.  Corrigan  to  and  in  the  position 
held  and  occupied  by  said  Corrigan  previous 
to  the  9th  day  of  May,  1895,  namely,  the  po- 
sition of  keeper  of  the  Truant  Home,  and  to 
permit,  cause,  and  allow  the  said  Patrick 
H.  Corrigan  to  perform  the  work,  duty,  and 
services  which,  nnder  the  resolution  of  the 
common  council  of  the  city  of  Brooklyn 
adopted  April  29,  1895,  and  approved  by 
the  mayor  May  9,  1895,  are  devolved  upon 
one  John  Eiseman,  as  Janitor,  and  to  assign 
the  said  Corrigan  to  such  duty,  and  also  to 
permit,  cause,  and  allow  the  said  Corrigan 
to  receive  and  collect  the  salary,  emolument, 
and  compensation  fixed  by  the  said  resolu- 
tion for  the  performance  of  the  said  work, 
and  provided  as  compensation  for  the  ren- 
dering of  such  services  to  the  city  of  Brook- 
lyn.' "    It  was  further  ordered  that  the  per- 
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emptory  writ  of  mandamns  which  had  been 
granted  be  modified  bj  striking  out  all  the 
commands  thereof,  and  inserting  In  place 
thereof  a  command  which  was  substantially 
identical  with  the  provisions  of  the  order  as 
amended. 

In  the  affidavit  of  the  relator,  opon  which 
the  order  to  ahow  cause  was  granted  and 
the  original  and  amended  writ  of  mandamus 
were  issued,  it  was  stated  that  the  relator 
was  appointed  as  keeper  of.  the  Truant 
Home  of  the  city  of  Brooklyn  on  March  29, 
1S86,  and  that  the  portion  was  afterwards 
known  by  the  parties  as  superintendent  of 
the  Truant  Qome.  The^  relator  retained  the 
place  until  May,  1895,  when  he  was  removed 
by  the  common  council.  The  resolution  re- 
moving him  was  adopted  April  29,  1895,  and, 
so  far  as  material,  was  as  follows:  "Re- 
solved, that  the  positions  of  superintendent 
and  farmer  at  the  Truant  Home  be,  and  the 
same  hereby  are,  abolished  from  and  after 
the  first  day  of  May,  eighteen  hundred  and 
ninety-five,  for  econMnical  reasons,  and  that 
the  Incumbents  of  the  said  several  positions 
be,  from  and  after  said  date,  dismissed,  for 
the  same  reasons.  Resolved,  that  the  duties 
heretofore  performed  by  the  superintendent 
at  the  Truant  Heme  be,  from  and  after  the 
first  day  of  May,  eighteen  hundred  and 
nine^-flve,  devolved  upon  Ehigene  Martyn, 
a  teacher  of  said  home.  Resolved,  that  the 
services  of  James  Towey  and  Daniel  Ferrlty, 
laborers  at  said  home,  be  dispensed  with 
from  and  after  the  first  day  of  May,  eighteen 
handred  and  ninety-five.  Resolved,  that 
John  Biseman  be,  and  he  hereby  Is,  ap- 
pointed Janitor  of  the  Truant  Home,  and  that 
he  receive  for  his  service  as  such  janitor  the 
sum  of  four  doliars  per  day,  and  that  he 
have  anthority  to  appoint  such  laborers  as 
may  be  necessary,  subject,  however,  to  the 
i4>pn>val  of  this  common  conncll  or  its  suc- 
cessors in  authority."  The  relator  was  a 
sollder  in  the  Union  army  from  August  '2S, 
1862,  to  June  30,  1865,  and  was  honorably 
discharged.  He  was  also  a  volunteer  fire- 
man of  the  city  of  Brooklyn,  and  was  such 
at  the  time  of  the  dlsbandment  of  the  volun- 
teer fire  department  of  that  city.  He  had 
been  examined  by  the  civil  service  commis- 
sioners of  the  city  of  Brooklyn,  and  received 
a  proper  certificate.  It  is  stated  in  his 
affidavit:  "Icontinued  to  occupy  the  said  posi- 
tion of  the  keeper  of  the  said  Truant  Home 
up  to  and  including  the  9th  of  May,  1896. 
On  that  day  I  was  removed,  as  hereinafter 
set  forth;  and  one  John  Elseman  was  ap- 
pointed by  the  common  council  of  the  city 
in  my  place,  and  is  now  performing  some 
of  the  same  duties  as  I  performed,  and  he 
did  not  iwss  a  competitive  or  any  other  ex- 
amination prior  to  his  appointment"  The 
dudes  performed  by  the  relator  as  such  su- 
perintendent were  stated  in  his  affidavit  as 
follows:  "It  was  my  duty  to  make  requisi- 
tion for  supplies  for  said  home,  and  these 
were  furnished  through  the  department  of 


city  wortcs  under  ccmtracts  made  by  that 
department  I  received  all  supplies,  and 
certified  to  that  department  the  correctness 
of  all  bills  for  the  same.  I  also  certified  to 
the  monthly  pay  roll  of  the  Institution, 
which  contained  the  names  of  the  employes 
of  the  home  and  the  sums  due  each  for  their 
work.  There  was  a  teacher  in  said  home 
named  Eugene  Martyn,  and  an  assistant 
teaclier.  These  two  teachers  were  appoint- 
ed by  the  common  council  of  the  city  of 
Brooklyn.  The  other  employte  of  said  home 
are  enumerated  in  a  schedule  hereto  an- 
nexed, and  marked  'A';  and  these  latter 
were  employed  by  me,  under  the  direction 
of  the  committee  of  the  common  council 
having  the  matter  of  the  home  in  charge. 
I  directed  and  superintended  the  labors  of 
all  employes,  except  the  teacher  and  as- 
sistant teacher,  and  even  these  latter  re- 
ported to  me  at  their  coming  and  going.  1 
was  in  general  charge  and  custody  of  the 
home  and  its  inmates,  and,  as  a  matter  of 
habit  and  practice,  I  came  to  be  called  the 
'superintendent,'  and  was  named  as  such 
in  the  pay  roll  of  the  home  and  in  all  official 
papers  relating  to  it;  but  my  appointment 
read  as  'keeper,'  and  this  was  never  offi- 
cially changed.  My  duties  were  of  the  same 
general  nature  from  the  day  of  my  first  in- 
cumb^cy,  and  never  changed  until  my  dis- 
charge." It  was  also  stated  in  the  relator's 
affidavit  that,  since  his  departure  from  the 
institution,  John  Eiseman  had  entered  the 
home,  and  performed  that  part  of  his  duties 
which  consisted  in  the  general  charge  of  the 
Inmates  and  employes  of  said  home,  which 
was  by  far  the  greatest  part  of  such  duties; 
while  Eugene  Martyn,  a  teacher,  had  done 
that  part  which  consisted  of  making  requi- 
sitions for  supplies,  receipting  for  the  same, 
and  certifying  the  bills  and  pay  roll.  The 
affidavits  read  in  opposition  to  the  motion 
were  to  the  effect  that  Eugene  Martyn,  who 
was  a  teacher,  had  been  In  the  employ  of 
the  home  since  December  1,  1868,  and  was 
familiar  with  all  the  matters  pertaining  to 
the  same,  both  before  the  appointment  of 
the  relator,  and  after  his  appointment,  and 
until  his  discharge;  that  the  statement  in 
the  affidavit  of  the  relator  that  on  the  9th 
of  May,  1895,  John  Eiseman  was  appointed 
by  the  common  council  In  the  place  of  the 
relator,  and  Is  now  performing  the  duties 
formerly  performed  by  him,  was  untrue; 
also,  that,  during  the  superlntendency  of  the 
relator,  the  duties  that  would  naturally  de- 
volve upon  a  Janitor  were  rarely.  If'  ever, 
performed  by  the  relator;  that  that  work 
was  done  under  his  direction,  but  by  labor- 
ers or  boys  In  the  institution;  that  the  only 
work  the  superintendent  did  during  his  sn- 
perintendency  was  the  making  of  requisi- 
tions for  supplies,  certifying  to  the  monthly 
pay  roirs  of  the  institution,  and  the  hiring 
of  domestic  servants;  that  after  the  dis- 
charge of  thei  relator,  pursuant  to  the  res<Hu- 
tion  <rf  the  common  councU,  those  duties  de- 
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Tolved  npon  Engene  MartTO,  and  bare  ever 
since  been  performed  by  him.  The  affidavits 
read  in  opposition  to  the  motion  also  stated, 
In  substance,  that,  by  the  discharge  of  the 
persons  mentioned  in  the  resolution  dischar- 
ging the  relator,  the  Institution  saved  an 
expense  of  at  least  $940  a  year.  It  also  ap- 
peared that  his  discharge  was  induced  by  an 
investigation  by  the  common  conncU  of  theaf- 
f  airs  of  the  home,  which  resulted  inadeterml- 
nation  by  them  that  its  affairs  were  not  eco- 
nomically administered,  and  that  its  expenses 
were  too  great;  that  the  superintendent  was 
receiving  a  salary  of  $1,800  per  year,  and 
that  the  duties  performed  by  him  could  be 
performed  by  Martyn;  that  the  position  of 
superintendent  or  keeper  was  unnecessary, 
and  should  be  abolished,  and  also  the  posi- 
tion held  by  the  farmer,  who  received  $600 
a  year;  and  that  Martyn,  who  was  then  em- 
I^oyed  as  a  teacher  in  the  institution,  should 
discharge  the  duties  formerly  performed  by 
the  relator  as  such  superintraident  From 
the  (»d«r  of  the  si>ecial  term  granting  the 
writ  of  peremptory  mandamus,  the  app^- 
lants  appealed  to  the  general  term  of  the 
Second  department,  where  the  order  was 
affirmed,  and  from  that  order  this  appeal 
was  taken. 

Joseph  A.  Burr,  Jr.,  for  appellanta  James 
C.  Cropsey,  for  respondent 

MARTIN,  J.  (after  stating  the  facts).  Sec- 
tion 2070  of  the  Code  of  Civil  Procedure  pro- 
vides that  a  peremptory  writ  of  mandamus 
may  be  Issued,  in  the  first  Instance,  where 
the  apirilcant's  right  to  the  mandamus  de- 
pends only  upon  questions  of  law,  and  the 
proper  notice  has  been  given.  In  every  oth- 
er case  a  peremptory  writ  cannot  be  issued 
until  an  alternative  mandamus  has  been  is- 
sued, served,  and  the  return  day  therefor 
has  elapsed.  Where,  upon  motion  for  a  man- 
damus, opposing  affidavits  are  read  which 
are  in  conflict  with  the  averments  in  the  affi- 
davits of  the  relator,  and  notwithstanding 
this  the  relator  demands  a  peremptory  writ, 
it  is  equivalent  to  a  demurrer,  and  the  ques- 
tion as  to  tbe  right  to  the  writ  must  be  de- 
termined upon  the  assumption  ttiat  the  aver- 
ments of  the  opposing  affidavits  are  true. 
People  V.  Cromwell,  102  N.  Y.  477,  7  N.  E. 
413;  Pec^le  v.  Rome,  W.  &  O.  R.  Co.,  103 
N.  Y.  96,  8  N.  B.  369;  People  v.  Brush,  146 
N.  Y.  60,  40  N.  B.  602. 

The  only  allegations  contained  In  tbe  relat- 
or's  affidavit  which  are  to  be  taken  as  true 
are  the  allegations  of  fact  that  are  undis- 
puted, and  any  allegation  contained  therein 
which  Is  a  mere  conclusion  of  law  should 
not  l>e  considered.  Knapp  v.  City  of  Brook- 
lyn, 97  N.  Y.  520,  52a  It  is  a  w^-estab- 
Usbed  rule  of  law  that  the  power  to  appoint 
to  an  office  or  position,  where  the  tem  or 
tenure  is  not  defined  by  statute  or  other- 
wise, necessarily  carries  with  it  the  power 
of  removal.    People  v.  Board  of  Fire  Com'rs, 


73  N.  Y.  437;  People  v.  Robb,  126  N.  Y.  180, 
27  N.  B.  267.  As  in  this  case  there  is  no 
claim  that  the  term  or  tenure  of  the  office  or 
position  of  superintendent  of  the  Truant 
Home  was  defined  by  statute  or  otherwise, 
it  follows  that  the  common  council  possessed 
the  authority  to  remove  the  relator,  unless 
the  statutes  relating  to  firemen  or  honorably 
discharged  scHdiers  and  sanors  prevented  tbe 
relator's  discharge.  Chapta-  80,  Laws  1888, 
provides,  In  substance,  that  a  keeper  or  as- 
sistant keeper,  Janitor  or  assistant  Janitor, 
of  any  public  building  In  the  city  of  Brook- 
lyn  or  the  county  of  ESngs,  receiving  a  sal- 
ary from  the  city  or  county  treasury,  who 
shall  be  an  honorably  discharged  soldier  or 
sailor  of  the  late  war  of  the  Rebellion,  or 
who  shall  have  been  a  monber  of  the  vol- 
unteer fire  departmoat  of  the  city  of  Brook- 
lyn at  the  time  of  the  dlsbandment  thereof, 
shall  not  be  removed  from  such  position  ex- 
cept for  good  cause  shown,  aCta  a  hearing 
had,  but  shall  bold  snch  positicoi  for  and  dur- 
ing good  behavior.  Section  29,  tit  22,  c.  583, 
Laws  1888,  is  to  the  same  effect  Chapter 
577,  Laws  1892,  provides  that  no  person  hold- 
ing a  position  by  appolntmott  In  any  city 
or  county  of  this  state,  receiving  a  salary 
from  such  dty  or  county,  who  is  an  b<»or- 
ably  discharged  soldier,  having  served  dur- 
ing the  war  of  the  Rebellion,  or  who  shall 
have  served  the  time  required  by  law  In  tbe 
volunteer  fire  department  of  any  city  or  vil- 
lage in  the  state,  ae  who  shall  have  been  a 
member  thereof  at  the  time  at  the  dlsband- 
ment of  the  volunteer  deportment  shall  be 
removed  from  such  position  except  for  cause 
shown  after  hearing  had.  Chapter  716, 
Laws  1894,  provides  for  preference  of  hon<w- 
ably  discharged  soldi»s  and  sailors.  In  mak- 
ing appiriotments  to  public  positions,  and 
further  provides  that  in  all  cases  the  person 
having  the  power  of  employmoit  or  appoint- 
ment unless  the  statute  provides  for  a  defi- 
nite torn,  shall  have  power  to  remove  sol- 
diers and  sailors  so  appointed  only  for  In- 
competency and  conduct  inconsistent  with 
tbe  position  held  by  tbe  employd  or  ap- 
pointee. From  this  examination  ot  the  stat- 
utes, it  Is  manifest  that  the  appellants  had 
no  right  to  ranove  the  relator,  and  appoint 
another  to  fill  the  position  occupied  by  him 
except  for  good  cause  shown,  after  a  bearing 
had,  and  had  no  right  to  remove  him  unless 
the  positicm  he  occupied  was  abolished  In 
good  faith  and  for  sufficient  reasons.  WHiUe 
these  statutes  are  positive  In  form,  it  is 
clearly  not  their  Intent  to  give  to  occupants 
of  such  pcsltions  a  life  tenure,  where,  upon 
grounds  of  economy  or  for  other  proper  rea- 
sons, the  office  or  position  is  in  good  faitta 
abolished.  In  People  v.  Adams  (Sup.)  4  N. 
Y.  Supp.  522,  it  was  held  that  an  honorably 
discharged  veteran  of  the  Union  army  might 
be  removed  for  tbe  reason  that  the  position 
he  occupied  was  atmlisbed  on  economical 
grounds,  and  its  duties  might  be  attadied  to 
an  aTigHug  office  which  was  held  by  a  per* 
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aon  not  a  veteran,  and  that  sacb  a  temoval 
was  not  a  yiolatlon  of  the  statutes  relating 
to  yeteraos  of  the  war  of  tbe  BebelUon  hold- 
ing positlona  in  the  city  of  Brooklyn.  See, 
also,  PhUlIps  y.  Mayor,  etc.,  88  N.  Y.  245; 
Lethbrldge  v.  City  of  New  York,  133  N.  Y. 
232,  237,  30  N.  E.  975. 

Assuming,  then,  that  the  appellants  had 
the  right  to  abolish  the  position  occupied  by 
the  relator  upon  economic  grounds,  it  follows 
that.  If  the  relator  was  discharged  solely 
upon  those  grounds,  the  peronptory  writ  of 
mandamus  was  improperly  Issued.  It  is  con- 
tended by  the  appellants  that  the  duties 
which  were  formerly  performed  by  the  re- 
lator are  now  discharged  by  Eugene  Martyn, 
who  was,  at  the  time,  an  employe  of  the  ap- 
pellants; tttat  the  change  was  made  for 
economic  reasons,  and  because  the  home  was 
extrayagantly  managed;  that  economy  in 
the  management  of  its  affairs  has  been  the 
result  of  the  change;  and  therefore,  as  the 
removal  was  made  In  good  faith  and  for 
proper  reasons,  that  they  bad  the  right  to 
discharge  the  rdator.  If,  as  we  have  al- 
ready seen,  tbe  affidavits  read  by  the  appel- 
lants were  such  as  to  put  in  issue  the  facts 
alleged  In  the  affidavit  of  the  relator,  and 
such  as  to  show  that  the  relator  was  dischar- 
ged In  good  faith  and  upon  economical 
grounds,  the  court  erred  In  awarding  a  per- 
«mptory  writ.  If  the  relator  desired  to  dis- 
pute the  facts  contained  in  the  answering 
affidavits  and  test  their  correctness,  an  alter- 
native writ  should  have  been  issued,  and  the 
issues  thus  raised  tried  in  the  manner  pro- 
vided by  statute.  Hence,  the  real  question 
is  whether,  when  the  uncontradicted  state- 
ments contained  in  the  relator's  affidavit  and 
tbe  statements  in  the  answering  affidavits 
are  ccmsldered,  the  undisputed  facts  were 
sufficient  to  justify  the  court  in  holding,  as 
a  matter  of  law,  that  the  relator  was  Improp- 
erly discharged.  When  we  examine  the  affi. 
davits,  we  find  that  the  rdator,  in  his  affl- 
'davit,  makes  a  general  statement  to  the  effect 
that  Eiseman  was  performing  some  of  the 
duties  formerly  performed  by  him.  This  al- 
legation is  expressly  denied.  The  relator  al- 
so specifies  what  the  duties  performed  by 
Um  were.  He  states  that  be  made  requi- 
sitions for  supplies  furnished  under  contracts 
by  the  city  worlcs  department;  that  he  re- 
ceived such  supplies,  and  certified  to  the  de- 
partment the  correctness  of  the  biUs  there- 
for; that  he  certified  the  monthly  pay  rolls; 
that  be  hired  the  employte,  otlier  than  teach- 
ers, under  the  direction  of  the  committee  ot 
the  common  council;  that  he  was  in  general 
charge  and  custody  of  the  home  and  its  In- 
mates. The  answering  affidavits  are  to  the 
effect  that  the  only  duties  which  were  per- 
formed by  the  relator  were  making  requisi- 
tlMis  for  supplies,  certifying  to  tbe  monthly 
pay  rolls,  and  hiring  domestic  servants,  and 
that  since  his  discharge  those  duties  have 
been  performed  by  lifartyn.  They  expressly 
deny  that  the  relator  was  in  general  charge 


I  and  custody  of  the  home  and  its  Inmates,  or 
that  he  was  charged  with  the  performance 
of  any  other  duties  than  those  last  specified. 
The  resolution  appointing  Eiseman  gave  him 
authority  to  appoint  such  laborers  as  might 
be  necessary,  whUe  the  relator  was  author- 
ized to  hire  domestic  servants,  which  duty 
has  since  been  performed  by  Martyn.  All 
the  work  falling  within  the  duties  of  a  Jan- 
itor Is  alleged  in  the  answering  affidavits  to 
have  been  performed  by  laborers  and  boys 
during  the  time  the  relator  was  superintend- 
ent or  keeper.  Thus,  It  appears  that  practi- 
cally all  the  servlcefl  or  duties  which  were 
rendered  by  or  devolved  upon  the  relator  as 
superintendoit  of  the  home  were  subsequent- 
ly performed  by  Martyn,  and  that  the  duties 
assigned  to  Eiseman  were  not  performed  by 
the  relator,  but  by  laborers  and  boys  employ- 
ed at  the  home.  This  examination  of  the 
affidavits  read  upon  the  motion  discloses  that 
practically  every  essential  allegation  contain- 
ed in  the  affidavit  of  the  rdator  is  denied  so 
far  as  it  relates  to  the  nature  and  character 
of  the  work  performed  by  him  and  that  per- 
formed by  Eiseman.  Under  these  circum- 
stances, it  Is  manifest  that  the  special  term 
had  no  authority  to  grant  a  peremptray  writ 
of  mandamus. 

It  will  be  observed  that,  by  the  amended 
order,  a  peremptory  writ  was  to  issue  direct- 
ing the  appellants  to  permit  the  relator  to 
perform  the  work  and  services  which  are 
now  performed  by  Eiseman,  to  asslgu  to  the 
relator  the  duties  dlscliarged  by  Eiseman, 
and  to  permit  the  form^  to  collect  the  sal- 
ary or  compensation  therefor.  It  is  some- 
what difficult  to  understand  the  theory  upon 
which  the  court  assumed  the  right  to  appoint 
the  relator  to  discbarge  the  duties  of  a  Jani- 
tor, which  were  not  previously  performed,  or 
required  to  be  performed,  by  him  as  superin- 
tendent of  the  home.  We  have  examined 
the  x>apers  contained  in  the  record  in  vain  to 
find  that  the  relator  made  any  claim  that  he 
should  be  appointed  Janitor.  On  the  other 
hand,  his  affidavit  discloses  that  in  January, 
1895,  when  the  question  of  his  removal  was 
pending  before  the  commMi  council,  he  noti- 
fied the  appellants  that  he  was  a  veteran  of 
the  late  war,  and  veteran  fireman,  and  claim- 
ed that  he  could  not  be  removed  as  superin- 
tendent without  a  hearing;  and  also  that  on 
May  6th,  while  the  resolution  removing  him 
and  appointing  Eiseman  Janitor  was  pending 
in  tbe  mayor's  hands,  and  before  its  approv- 
al, be  gave  a  similar  notice  to  the  mayor.  In 
neither  Instance  was  there  any  suggestlMi 
that  he  was  willing  to  assume  or  perform  the 
duties  whicb  by  that  resolution  were  assign- 
ed to  Eiseman.  Under  these  circumstances, 
with  no  claim  upon  the  part  of  the  relator 
that  he  should  be  retained  as  Janitor,  we  are 
unable  to  discover  any  authority  to  Justify 
tbe  court  In  directing  the  common  council  to 
appoint  him  as  such  in  the  place  of  ESseman. 

If  it  be  claimed  that  the  dismiBsal  of  the 
relator  was  not  made  in  good  faitb^  but  for 
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the  purpose  of  evading  the  statute  as  to  vet- 
eran soldiers  and  firemen,  the  answer  Is  that 
the  papers  read  ui)on  the  application  for  the 
order  were  not  sufficient  to  justify  the  court 
in  holding,  as  a  matter  of  law,  that  such  was 
the  purpose  of  the  appellants.  That  question 
could  be  determined  only  after  a  trial  upon 
the  return  of  an  alternative  writ.  We  are  of 
the  opinion  that  the  order  should  be  reversed 
and  the  writ  of  mandamus  dismissed,  with- 
out costs.    All  concur.    Ordered  accordingly. 


(149  N.  T.  183) 

HALLIBUETON  v.  CLAPP  et  aL 
(Court  of  Appeals  of  New  York.  April  14, 
1896.) 
Court  of  Apfbals — JdkisdictiOn. 
Code  Civ.  Proc.  i  191,  subd.  1,  which 
went  into  effect  January  1,  1896  (Laws  1895,  c. 
946),  provides  that  no  appeals  shall  be  taken  to 
the  court  of  appeals  in  any  proceeding  com- 
menced in  "any  other  coiu't  than"  the  supreme, 
coimty,  or  surrogate's  court,  unless  the  appel- 
late division  of  the  supreme  court  allows  the 
same.  Const,  art  6,  §  5,  abolishes,  after  Janu- 
ary 1,  1896,  the  superior  courts,  and  provides 
that  all  proceedings  then  pending  shall  be  trans- 
ferred to  the  supreme  court  for  determination, 
C!ode  Civ.  Proc.  $  190  (Laws  1895,  c.  946),  au- 
thorizes appeals  to  the  court  of  appeals  upon  ev- 
ery actual  determination  by  a  general  term  of 
the  supreme  or  either  of  the  smjerior  city  courts, 
made  prior  to  December  31,  1895,  in  all  cases  in 
which,  under  the  laws  then  existing,  such  ap- 
peals could  be  taken.  EeUl,  that  in  a  case  com- 
menced in  the  8Ui)erior  conrt,  the  appeal  in 
which  to  the  general  term  of  the  supreme  court 
was  transferred  to  the  appellate  division  after 
January  1,  1896,  the  general  term  having  then 
ceased  to  exist,  an  appeal  still  laid  to  the  court 
of  appeals  from  the  decision  of  the  appellate  di- 
vision, as  a  matter  of  right,  as  the  words  "any 
other  court,"  as  used  in  section  191,  referred  to 
courts  which  existed  or  may  exist  after  Janu- 
ary 1,  1896,  and  not  to  the  superior  court,  which 
ceased  to  exist  December  31,  1895. 

Appeal  from  supreme  court,  appellate  divi- 
sion. First  department 

Action  by  William  S.  Halliburton  against 
Dwight  O.  Clapp  and  others.  From  a  Judg- 
ment of  the  appellate  division  (36  N.  T.  Supp. 
1011)  a£Eirming  a  Judgment  for  plaintifC,  de- 
fendants appeal.  Heard  on  motion  to  dis- 
miss appeal.    Denied. 

This  action  was  commoiced  In  the  court  of 
common  pleas  for  the  city  and  county  of 
New  York  on  the  5th  of  April,  1893,  and  was 
tried  In  the  month  of  January,  1895,  resulting 
in  a  Judgment  in  favor  of  the  plaintlfl  for 
the  sum  of  $9,543.    On  the  15th  of  February, 

1895,  the  defendants  appealed  from  the  Judg- 
ment to  the  general  term  of  said  court,  but 
before  the  appeal  was  heard  the  conrt  had 
ceased  to  exist,  and  on  the  7th  of  January, 

1896,  the  appeal  was  argued  before  the  appel- 
late division  of  the  snpreme  court  in  the  First 
Judicial,  department,  which  affirmed  the  Judg- 
ment appealed  from  on  the  24th  of  the  same 
month.  Formal  Judgment  of  affirmance  was 
entered  on  the  4th  of  February,  1896,  and  on 
the  same  day  an  appeal  was  taken  therefrom 
to  this  court  No  certificate  allowing  the  ap- 
peal has  been  granted  by  the  appellate  divi- 


sion.   The  respondent  now  moves  to  dismiss 
the  appeal. 

Wm.  8.  Lewis,  for  motion.  T.  Henry  Dew- 
ey, opposed. 

VANN,  J.  This  motion  presents  the  question 
whether,  since  the  Ist  of  January,  1896,  an 
appeal  to  this  court  can  be  taken  as  matter 
of  right,  in  an  action  commenced  in  any  of 
the  late  superior  city  courts.  The  respondent 
contends  that  such  an  appeal  cannot  now  be 
taken,  unless  the  appellate  division  allows 
the  same,  and  certifies  that  a  question  of 
law  is  involved  that  ought  to  be  reviewed  by 
this  court  This  position  is  based  upon  sec- 
tion 191  of  the  Code  of  Civil  Procedure, 
which  provides  that  "no  appeal  shall  be  taken 
to"  the  court  of  appeals  "in  any  dvll  action 
or  proceeding  commenced  In  any  court  other 
than  the  supreme  court,  county  court  or  a 
surrogate's  court,  unless  the  appellate  divi- 
sion of  the  supreme  court  allows"  the  same. 
The  constitution  provides  that,  "except  where 
the  Judgment  Is  of  death,  appeals  may  be 
taken,  as  of  right  to"  the  court  of  appeals 
"only  from  Judgments  or  orders  entered  up- 
on decisions  of  the  appellate  division  of  the 
supreme  court  finally  determining  actions  or 
special  proceedings,  and  from  orders  granting 
new  trials  on  exceptions,  where  the  appel- 
lants stipulate  that  upon  affirmance  Judg- 
ment absolute  shall  be  rendered  against 
them."  It  further  provides  that  "the  appel- 
late division  in  any  department  may,  how- 
ever,- allow  an  appeal  upon  any  question  of 
law  which,  In  Its  opinion,  ought  to  be  re- 
viewed by  the  court  of  appeals,"  and  that 
"the  legislature  may  further  restrict  the  Ju- 
risdiction of  the  court  of  appeals  and  the 
right  of  appeal  thereto,  but  the  right  to  ap- 
peal shall  not  depend  upon  the  amount  In- 
volved." Const,  art.  6,  f  9.  By  section  6  of 
the  same  article  the  various  superior  oity 
courts  were  "abolished  from  and  after  the 
first  day  of  January,  1896,  •  •  *  and  aU 
actions  and  proceedings  then  pending  In  Buch 
courts"  were  "transferred  to  the  supreme 
court  for  hearing  and  determination."  The 
Jurlsdlctl<Hi  lately  ^erclsed  by  the  courts  so 
abolished  was  vested  In  the  supreme  court 
Const  art  6,  f  5. 

These  provisions  wae  carried  into  effect  by 
chapter  946  of  the  Laws  of  1895,  entitled 
"An  act  to  amend  the  Code  of  Civil  Pro- 
cedure;" Section  190  of  the  Code,  as  thus 
amended,  defines  "the  Jurisdiction  of  the 
court  of  appeals  in  dvll  actI<His,"  and  confers 
upon  this  court  "exclusive  Jurisdiction  to  re- 
view upon  appeal  every  actual  determina- 
tion made  prior  to  the  last  day  of  December, 
1895,  at  a  general  term  of  the  supreme  court, 
or  by  either  of  the  superior  city  courts,  as 
then  constituted.  In  all  cases  in  which,  nnd» 
the  provisions  of  the  law  existing  on  said 
day,  appeals  might  be  taken  to  the  court  of 
appeals."  In  all  other  respects  the  Jurlsdic- 
.tion  of  this  court  is  defined  by  the  same  sec- 
tion In  substantially  the  same  laaguaep  t^- 
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■ready  quoted  from  tbe  constltatlon.  The  next 
section  attaches  certain  "limitations,  excep- 
tions, and  conditions"  to  tbe  Jurisdiction  thus 
conferred  by  providing  that  no  appeal  shall 
be  taken  to  this  court  "In  any  civil  action  or 
proceeding  commenced  in  any  court  other 
than  the  supreme  court,  county  court,  or  a 
surrogate's  court,"  except  upon  the  allow- 
ance of  the  appellate  division.  C!ode  Civ. 
Proc.  i  191,  subd.  1.  Tbe  respondent  Insists 
that  It  was  the  intention  of  the  legislature  by 
this  provision  to  prohibit  all  appeals  to  this 
court,  as  a  matter  of  right,  in  actions  that 
originated  in  the  late  superior  city  courts. 
While  the  legislature  had  the  power  to  do 
this,  it  would  be  an  unexpected  use  of  its 
power  to  allow  appeals,  as  of  right,  from 
every  actual  determination  made  by  the  ap- 
pellate branch  of  the  ab(dl8hed  courts,  so  long 
as  they  were  In  existence,  but  after  that, 
when  the  appeals  pending  had  been  transfer- 
red  to  the  supreme  pourt,  and  determined  by 
the  appellate  division,  to  deny  the  right  of 
appeal  except  upon  a  certificate  of  allowance. 
No  reason  is  apparent  for  such  a  discrimina- 
tion. The  amounts  involved  in  cases  brought 
In  the  superior  city  courts  are  about  the  same 
as  In  actions  originating  In  the  supreme  court, 
and  far  exceed  those  commenced  In  the  coun- 
ty courts.  It  would  be  strange  to  permit  an 
appeal  to  this  court  in  an  action  that  was 
commenced  in  a  county  court  to  recover  $1,- 
000  and  to  refuse  an  appeal  in  an  action  com- 
menced in  a  superior  city  court  to  recover 
$100,000.  The  contrast  Is  quite  as  great  when 
txased  upon  the  importance  of  the  questions 
involved,  as  the  obsolete  courts  had  Jurisdic- 
tion concurrent  and  co-extensive  with  the  su- 
preme court  In  actions  that  arose,  or  where 
-  the  defendant  resided.  In  the  city  where  the 
court  was  held.  People  v.  Green,  58  N.  Y. 
295;  Laws  1873,  c.  239.  Section  191,  how- 
ever, as  we  read  It,  involves  no  such  result. 
The  object  of  that  section,  so  far  as  the  sub- 
division under  consideration  is  concerned,  was 
to  make  the  practice  conform  to  that  which 
had  hitherto  prevailed  In  actions  commenced 
in  inferior  courts,  such  as  municipal  and  Jus- 
tices' courts.  Code  Civ.  Proc.  S  1340;  Const. 
art.  6,  i  18.  It  had  long  been  tbe  rule  in 
such  cases  not  to  allow  an  appeal  to  this 
court  except  upon  permission  of  the  general 
term.  The  general  terms  were  to  go  out  of 
existence  on  the  Slst  of  December,  1895, 
and  it  was  necessary  for  the  legislature  to 
provide  for  the  practice  after  that  date.  Ac- 
cordingly, It  passed  the  act  in  question  on  the 
6th  of  June,  1895,  in  anticipation  of  the 
change  soon  to  take  place  in  the  courts,  by 
conforming  the  practice  to  the  new  condition 
of  affairs  in  this  as  well  as  in  many  other 
respects.  The  last  day  that  the  superseded 
courts  were  to  exist  was  the  3lBt  of  Decem- 
ber, 1895.  Both  sections  (190  and  191)  were 
not  to  go  into  effect  until  the  next  day,  or 
.Tanuary  1,  1896,  when  the  changes  effected 
by  the  new  Judiciary  article  of  the  constitu- 
tion were  to  go  into  operation.    The  sectlona 


speak  with  reference  to  that  date,  for  until 
then  they  did  not  have  the  force  of  law. 
Section  191  refers  to  courts  In  existence  when 
it  took  effect  It  does  not  include  the  courts 
which  had  be«i  abolished.  It  provides  a  rule 
to  govern  tne  action  of  courts  that  were  con- 
tinued by  the  new  constitution.  It  has  the 
same  meaning  as  If  it  had  said  that  no  ap- 
peal shall  be  taken  In  any  action  commenced 
In  any  court  "now  existing,"  other  than  the 
supreme  court,  county  court,  etc.  The  pre- 
ceding sect'.on  bad  arranged  for  appeals  from 
the  Judgments  of  the  late  courts,  as  well  as 
for  those  to  be  taken  from  the  decisions  of 
the  new  appellate  division.  Then  this  sec- 
tion r^iewed  tbe  limltatl(ni  that  had  previ- 
ously existed  with  refer^ice  to  actions  com- 
menced in  courts  of  Inferior  Jurisdiction,  such 
as  those  specifically  named  In  the  correspond- 
ing subdivision  of  the  section  before  It  was 
amended.  The  subdivision  as  it  formerly 
stood  provided  that  an  appeal  could  not  "be 
taken  in  an  action  commenced  In  a  court  of 
a  Justice  of  the  peace,  or  In  the  city  court  of 
New  York,  or  in  a  district  court  of  that  city, 
or  in  the  city  court  of  Yonkers,  or  in  a  Jus- 
tice's court  of  a  city,"  unless  "the  gen«»l 
term  which  rendered  the  determination"  al- 
lowed the  appeal.  In  amending  the  section 
the  legislature,  instead  of  naming  the  Inferior 
courts,  which  are  somewhat  numerous,  and 
the  number  may  be  Increased  under  the  con- 
stitution, referred  to  them  by  a  phrase  hav- 
ing the  same  meaning,  and  the  sentence  was 
thereby  shortened.  Const  art.  6,  {  IS.  Tbe 
section  also  became  so  flexible  in  Its  applica- 
tion as  to  Include  any  "Inferior  local  courts" 
that  may  hereafter  be  created  by  the  legisla- 
ture. As  the  courts  referred  to  by  name  are 
all  existing  courts,  so  those  referred  to  by 
the  phrase  "any  court  other  than"  those  so 
named  are  existing  courts  also.  There  were 
no  "other  courts"  then,  exc^t  the  inferior 
courts,  for  the  superior  city  courts  had  ex- 
pired. As  thus  construed,  the  statute  serves 
a  useful  piupose,  and  leads  to  no  absurd  re- 
sult We  think  that  when  section  191  is  read 
in  contrast  with  the  same  section  as  it  stood 
prior  to  the  amendment,  and  due  attention,  is 
given  not  only  to  the  language  used,  but  also 
to  the  circumstances  under  which  It  was 
used,  as  well  as  to  the  reason  for  amending 
the  section  In  tbe  light  of  antecedent  law  and 
practice,  the  legislature  mtended  to  refer  to 
courts  existing  when  the  act  took  effect,  and 
to  limit  appeals  on  that  basis  only,  so  far  as 
the  subdivision  In  question  is  concerned.  The 
motion  to  dismiss  the  appeal  should  there- 
fore be  denied.    All  concur.    Motion  denied. 


(144  ind.  sei) 
STONY  CREEK  TP.  v.  KABHL  et  aL 

(Supreme  Court  of  Indiana.     April  14,  1896.) 

CONSTITUTIOSAI.  LAW— STATCTBS — AMENDMIHT  OF 

Rbfbalsd  Btatdte. 
Rev.  St  1894,  ig  6564,  6566  (Acta  1891, 
p.  398),  relating  to  partition  fences,  are  uncoo- 
Btitutional  and  void,  having  been   enacted   u 
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amendments  of  sectlona  15  and  16  of  the  act  «f 
June  4,  1852,  and  said  section  16,  on  which  the 
nroTiaiODS  of  both  amendments  depend,  having 
been  preTiously  amended  by  Acta  1865,  p.  182, 
and  thereby  repealed. 

Appeal  from  clrctilt  cotirt,  Randolph  eonn- 
ty;  A.  O.  Marsh,  Judge. 

Action  by  Stony  Greek  township  against 
Phillip  Kabel  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.     Affirmed. 

Thompson  &  Canixaday,  for  appellant  EL 
L.  Watson  and  S.  A.  Cannada,  for  appel- 
lees. 

McCABE,  J.  The  appellant  sued  the  ap- 
pellee Phillip  Kabel  to  recover  the  cost  of 
rebuilding  a  partition  fence  between  the 
lands  of  said  Kabel  and  the  lands  of  the  oth- 
er appellee,  Willard  Haynes,  and  the  fore- 
closure of  a  lien  therefor  on  the  said  lands 
of  said  Kabel,  under  the  prorislons  of  sec- 
tions 6564,  6565,  Rev.  St  1894.  The  see- 
aons  were  enacted  March  9,  1891  (Acts  1891, 
V.  398),  as  amendments  to  sections  15  and 
16  of  an  act  approved  June  4,  1852,  defin- 
ing a  lawful  partition  fence,  etc.,  and  be- 
ing sections  4848,  4849,  Rev.  St  1881.  The 
^rcult  court  sustained  a  demurrer  to  the 
complaint;  and,  the  plaintiff  failing  to 
plead  over,  the  appellee  Kabel  had  judg- 
ment upon  demurrer.  The  appellant  as- 
signs error  upon  this  ruling.  The  point 
made  in  support  of  the  ruling  is  that  said 
section  15  had  been  previously  amended, 
to  wit,  by  the  act  approved  December  19, 
1865  (page  182);  and  this  we  find  to  be  true, 
and  for  that  reason  the  act  of  1891,  assum- 
ing to  amend  it  again,  appellee  contends, 
was  void,  because  It  was  not  in  existence  to 
amend;  and,  further,  that  the  amended  sec- 
tion 16  depends  entirely  for  its  force  and 
effect  upon  the  existence  of  the  amended 
section  15. 

It  is  the  settled  law  in  this  state  that  an 
act  purporting  to  amend  a  section  of  an  act 
that  has  theretofore  already  been  amended 
Is  unconstitutional  and  void.  Felbleman  v. 
State,  98  Ind.  516;  Boring  v.  State,  141  Ind. 
640,  41  N.  B.  270,  and  cases  there  cited.  The 
16th  section  provides  that  "if  either  party 
fails  to  maintain  his  or  her  portion  of  such 
fence  as  provided  for  in  the  preceding  sec- 
tion," etc,  then  the  right  to  call  on  the  trus- 
tee of  the  township  to  rebuild  or  repair  the 
same  is  created,  maldng  the  cost  thereof  a 
Uen  on  the  land  of  the  failing  owner,  to  be 
enforced  as  other  liens  are  enforced.  But, 
If  there  is  no  preceding  section  (as  we  hold 
there  is  not)  providing  for  the  mainte- 
nance of  partition  fences  equally,  by  the  own- 
ers or  occupants  of  lands  on  both  ~  sides, 
then  there  is  nothing  for  section  16  to  apply 
to.  It  being  thus  dependent  on  the  exist- 
ence and  force  of  the  other  section  of  the 
act,  and  that  section  being  unconstitution- 
al and  void,  the  whole  must  falL  The  cir- 
cuit court  did  not  err  in  sustaining  the  de- 
murrer to  the  complaint  Judgment  af- 
firmed. 


(i«  Ind.  4n> 

BLOUGH  at  aL  T.  PARRY  et  aL 

(Snpieme  Court  of  Indiana.     April  3,  1896.) 

ArpiAii— Ombotiohs  Waivsd— Evtobncb-Wbiort 
OF  BxpBBT  TssTiMOBi— Wills— Tbstambwtabv 
Capacity— CJoKTBST  OK  Ground  o»  Issanitt— 
BuBDEK  or  Proov. 

1.  It  is  too  late  to  raise  a  point  or  present 
a  question  for  the  first  time  on  a  petition  for 
rehearing. 

2.  Appellee  cannot  avoid  the  effect  of  erro- 
neous ins&uctions  on  the  ground  that  appellant 
asked  the  court  to  give  instructions  on  the  same 
subject,  where  it  appears  that  the  court  did  not 
act  on  appellant's,  but  did  act  on  appellee's,  mvl- 
tation  into  erroi, 

3.  It  is  error  to  instruct  Jn_relation  to  the 
testimony  of  medical  experts,  that  fn  proportioB 
to  the  degree  of  such  harmony  between  the  facts 
embraced  in  the  hypothetical  questions  and  those 
embraced  by  the  evidence,  and  the  skill  and 
capadty  of  these  experts,  judging  by  the  law  of 
mind,  to  deduce  therefrom  just  conclusions,  will 
be  the  value  and  force  of  such  testimony. 

4.  Under  the  Indiana  statute  of  wills,  one 
who  has  sufficient  mind  to  know  and  understand 
tlie  business  in  which  he  is  engaged,  who  ha» 
sufficient  mental  capacity  to  enable  him  to  know 
and  understand  the  extent  of  his  estate,  the  per- 
sons who  would  natnrally  be  supposed  to  be  the 
objects  of  his  ttoanty,  and  who  could  keep  these 
long  enough  in  his  mmd  to  form  a  rational  judg- 
ment in  relation  to  them,  has  testamentary  ca- 
pacity. 

6.  Under  the  Indiana  statute  of  wills  (Bev. 
St  1894,  §  2766;  Rev.  St  1881,  t  2596),  whidi 
autliorlzes  a  contest  on  the  simple  "allegation  of 
the  unsoundness  of  mind  of  the  testator,"  the 
burden  rests  on  the  contestant  of  a  will  to  prove 
want  of  testamentary  capacity.  Kenwoitny  v. 
Williams,  6  Ind.  375,  overruled.  Durham  t. 
Smitb,^  N.  E.  333, 120  Ind.  463,  disantroved. 
Howard,  J.,  dissenting. 

On  petition  for  rehearing.     Overruled. 
For  prior  report,  see  40  N.  £.  70. 

McCABB,  J.  The  earnestness,  ingenui- 
ty, and  leajulng  with  which  the  petition  for 
rehearing  in  this  case  is  pressed,  and  th» 
growing  importance  of  the  subject  have  in- 
duced us  most  carefully  to  review  the  vo- 
luminous record  of  over  1,000  printed  pages, 
and  also  to  consider  and  investigate  very 
closely  the  legal  principles  by  which  courts 
should  be  guided  in  determining  questions 
of  testamentary  capacity  as  affected  by 
mental  unsoundness.  In  opposing  our  hold- 
ing that  the  trial  court  erred  in  giving  a. 
series  of  instructions  on  the  subject  of  on- 
due  influence  regardless  of  their  correct- 
ness as  abstract  propositions  of  law,  be- 
cause there  was  no  evidence  on  that  subject, 
counsel  do  not  deny  the  correctness  of  th» 
holding  in  the  abstract,  nor  that  it  was  er- 
ror in  the  trial  court  to  so  instruct,  but  put 
their  reliance  upon  the  proposition  that  such 
error  was  not  available  to  appellants,  be- 
cause they  asked  the  court  to  give  five  in- 
structions on  the  same  subject  It  might  be 
sufficient  answer  to  this  contention  that  no 
such  defense  of  that  action  of  the  trial  court 
was  made  in  appellees'  original  briefs  on 
the  bearing  of  this  case,  and  no  such  ques- 
tion for  decision  was  presented  originally, 
and  that  the  point  is  made  now  for  the  first 
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time.  Th«e  was  nothing  said  In  tbe  orig- 
Inal  briefs  or  argument  about  appellants  be- 
ing precluded  or  estopped  by  Invlttng  the 
error  In  asking  InstructlonB  on  the  same 
subject  It  is  too  late  to  raise  a  point  or 
present  a  question  for  the  first  time  on  a 
petition  for  a  rehearing.  But  there  is  no 
merit  in  the  point  any  way,  because  it  does 
not  appear  from  the  record  that  appellants 
are  the  parties  that  Invited  the  error.  The 
authority  cited  In  support  of  the  point  Is 
Elliott,  App.  Proc.  H  623-630.  It  is  said  in 
the  latter  section  that  "the  rule  that  a  par- 
ty cannot  successfully  assail  a  decision  giv- 
en up<Hi  his  express  or  implied  invitation  is 
really  nothing  more  than  an  application  of 
the  general  principle  that  parties  will  be 
held  to  the  theories  they  present,  and  upon 
which  they  secure  action  by  the  court" 
The  rule,  as  stated  in  Pence  t.  Waugh,  135 
Ind.,  at  page  ISO,  <M  N.  B.,  at  page  860,  is: 
"If  a  party  opens  the  door  for  the  admis- 
sion of  incompetent  evidence,  he  Is  in  no 
plight  to  complain  that  his  adversary  fol- 
lowed through  the  door  thus  opened."  Per- 
kins T.  Hayward,  124  Ind.  445,  24  N.  E. 
1083.  The  rule  as  stated  in  Railway  Co.  ▼. 
Miller,  141  Ind..  at  page  563,  87  N.  B.,  at 
page  843,  is  "that  a  party  cannot  success- 
fully complain  of  error  he  invites."  The  rec- 
ord does  not  show  that  appellants  were  the 
parties  that  Invited  and  led  the  court  into 
an  erroneous  line  of  conduct  On  the  con- 
trary, it  appears  that  the  court  acted  on  ap- 
pellees' Invitation  into  error  and  did  not 
act  on  appellants. 

Another  point  urged  upon  oar  considera- 
tion we  deem  worthy  of  notice  Is  the  hold- 
ing in  the  original  opinion  that  the  forepart 
of  the  seventh  Instruction  given  by  the  court 
was  erroneous,  and  is  seriously  complained 
of  because  it  is  not  pointed  out  tn  the  opin- 
ion that  there  is  anything  analogous  in 
the  instmctions  passed  on  in  the  cases  cit- 
ed to  that  contained  In  the  one  In  hand.  It 
ought  to  be  sufScient  to  say,  in  response  to 
this  criticism,  that  the  language  of  the 
opinion  Is  taken  largely  from  one  of  those 
cases.  Onie  sentence  In  that  instruction 
ought  to  condemn  It  if  there  was  no  other 
objection  to  it  relating,  as  it  does,  to  the 
weight  of  exi>ert  testimony.  That  sentence 
reads  thns:  "In  proportion  to  the  degree 
of  such  harmony  between  the  facts  em- 
braced in  the  hypothetical  questions  and 
those  embraced  by  the  evidence,  and  the 
skill  and  capacity  of  these  experts.  Judging 
by  the  law  of  mind,  to  deduce  therefrom 
Just  conclusions,  will  be  the  value  and  force 
of  such  testimony."  It  does  seem  that  one 
who  Is  so  good  a  master  of  English  as  the 
learned  counsel  of  appellees  needs  not  to  be 
told  that  the  language  quoted  makes  the 
value  and  force  of  the  expert  testimony  to 
depend  entirely  upon  the  degree  of  har- 
mony between  the  facts  embraced  in  the 
hypothetical  questions  and  those  establish- 
ed by  the  evidence.  There  is  no  other  pait 
T  .4SM.E.no.7 — 86 


of  that  Instruction  that  qualified  it  In  this 
respect  That  Is,  if  there  was  perfect  har- 
mony between  the  tacts  assumed  in  the 
hypothetical  questions  and  those  proven  by 
the  evidence,  then  the  instruction,  if  it 
meant  anything,  meant  such  expert  testi- 
mony was  at  least  of  great  value  and  force, 
regardless  of  the  conduct  and  actions  of 
such  witnesses  on  the  stand,  the  materiali- 
ty of  the  facts  assumed,  the  partiality  or  the 
impartiality  of  such  witnesses,  and  many  oth- 
er circumstances  that  the  Jury  had  a  right 
to,  and  which  it  was  their  duty  to,  take  in- 
to consideration  in  weighing  the  testimony 
of  such  witnesses.  It  Is  true  that  if  the 
facts  assumed  in  the  hypothetical  questions 
are  not  substantially  proven  by  the  other 
evidence,  the  expert  testimony  thus  elicit- 
ed will  be  of  litUe  or  no  value.  But  it  does 
not  follow,  on  the  other  hand,  that  such  ex- 
pert testimony  is  entitled  to  full  credence 
and  belief,  or  deemed  of  great  value,  sim- 
ply because  the  facts  assumed  in  the  hypo- 
thetical questions  to  the  expert  witnesses 
were  fully  proven  by  the  other  evidence. 
But  such  was  the  force  and  effect  of  the  iu- 
stmction.  In  Goodwin  v.  State,  96  Ind.,  at 
page  569,  It  was  held  upon  this  subject  that: 
"It  is  proper  for  the  court  to  direct  the 
minds  of  the  Jury  to  the  facts  of  the  case, 
but  it  is  not  proper  for  it  to  annex  weight 
and  value  to  them;  that  is  the  exclusive 
province  of  the  Jury."  To  the  same  effect 
is  Garfield  v.  Stat^  74  Ind.  60.  The  cred- 
ibility of  expert  witnesses  and  the  wdght 
of  their  testimony  are  as  much  subject  to 
the  scrutiny  and  determination  of  the  Jury 
as  that  of  any  other  class  of  witnesses  that 
may  come  before  them. 

But  the  most  serious  objection  urged  against 
our  original  opinion  relates  to  our  holding 
on  the  instructions  touching  unsoundness  of 
mind.  Counsel  qnote  portions  of  the  Instruc- 
tions other  than  the  eighth,  quoted  by  us  In 
the  original  opinion,  and  repeating  the  same 
propoBltion  contained  In  the  eighth  in  differ- 
ent language,  namely,  as  in  the  seventh,  and 
which  we  here  reproduce  from  their  brief 
thus:  "If  you  believe  from  such  evidence, 
when  considered  in  connection  with  all  the 
other  proofs  in  the  case,  that  during  the  pe- 
riod of  time  In  which  the  will  of  the  testator 
was  executed  he  was  of  unsound  mind,  then 
It  will  be  your  duty  in  like  manner,  to  find 
for  the  plaintiffs."  As  In  the  second:  "Un- 
der the  law  of  this  state  a  person  of  unsound 
mind  cannot  make  a  will,  and  a  person  of  un- 
sound mind  me-uis  an  idiot  non  compos,  lu- 
natic, monomaniac,  or  distracted  person."  As 
In  the  twelfth:  "If  yon  are  satisfied  by  a 
preponderance  of  the  evidence  that  when  he 
executed  the  will  the  testator  was  of  un- 
sound mind,  you  should  find  for  the  plain- 
tiffs." And  as  in  the  thirteenth:  "You  are 
to  say  whether  or  not  the  testator  was  of 
sound  mind  at  the  time  of  the  execution  of 
the  win.  If  he  were  not  of  sound  mind,  you 
will,  of  course,  find  for  the  plaintiffs."    Tbe 
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'learned  counsel  say  tbat  our  version  of  these 
instractlons  that  they  "In  effect  told  the  Jury 
■that  If  the  testator  waa  a  perscm  of  unsound 
-mind,  even  though  such  unsoundness  was  so 
•sllKht  that  It  had  no  influence  or  effect  in  the 
-production  of  the  will,  or  In  the  disposition  of 
property  therein  provided  for,  the  will  would 
nevertheless  be  void,"  Is,  as  they  say,  a 
-startling  Interpretation.  No  reason  is  given 
-or  argument  made  why  a  direction  to  the  jury 
*hat,  "if  he  [testator]  was  not  of  sound  mind, 
you  will,  of  course,  find  for  the  plaintiffs," 
-does  not  mean  that  they  are  to  so  find  re- 
gardless of  the  degree  of  mental  incapacity, 
.and  regardless  of  the  fact  tbat  such  nnsomtd- 
.ness  did  not  deprive  him  of  testamentary  ca- 
pacity, or  enter  Into  or  affect  the  will  or  the 
manner  of  the  disposition  of  the  property 
therein  made.  Or  why  a  direction  to  the 
-Jnry  that  If,  at  the  time  the  testator  executed 
-the  win,  "he  was  of  unsound  mind,  then  It 
will  be  your  duty  in  Uke  manner  to  find  for 
-the  plaintiffs,''  does  not  require  them  to  so 
•find  even  though  the  evidence  clearly  showed 
.that  the  onsoondness  of  mind  was  of  such  a 
-.character  as  did  not  deprive  him  of  testa- 
'mentary  capacity  according  to  the  legal  stand- 
.ard.  Nor  Is  any  reason  or  argument  sug- 
-gested,  nor  do  we  know  of  any,  why  the  di- 
rection in  the  eighth  instruction  that  "it  will 
be  sufficient  to  avoid  the  will  •  •  •  if 
•  *  •  at  the  time  it  was  executed  the  tes- 
tator *  •  •  was  a  person  of  unsound 
mind"  did  not  authorize  and  require  the  Jury 
to  set  aside  the  will  on  account  of  such  un- 
•Boundness,  even  though  its  degree  did  not 
destroy  testamentary  capacity,  or  exert  any 
influence  on  the  testator  as  to  the  manner  of 
disposing  of  the  property  or  enter  Into  the 
execution  of  the  will.  These  instructions 
were  unqualified,  and  the  full  operation,  force, 
and  effect  of  their  language  could  not  be  cut 
-down  and  limited  by  anybody  but  the  court 
It  the  court  had  explained  in  these  instruc- 
tions, as  was  done  In  Lowder  v.  Lowder,  58 
Ind.  538,  and  many  other  cases  In  this  court 
like  it,  what  was  the  legal  signification  of  the 
phrase  "of  unsound  mind,"  then  the  instruc- 
>tloD  might  have  been  correct  In  the  case 
.last  named  the  instruction,  after  stating  that 
.a  person  of  unsound  mind  cannot  make  a 
will,  proceeded  to  explain  what  was  meant  in 
.contemplation  of  law  by  the  phrase  "of  un- 
sound mind,"  stating  that  a  lack  of  a  certain 
-degree  of  mental  soundness  or  capacity  was, 
in  contemplation  of  law,  unsoundness  of 
mind.  And,  on  the  other  hand,  a  certain  de- 
:gree  of  mental  soundness  or  mental  capacity 
was  soundness  of  mind.  The  learned  counsel 
for  appellees  finally  come  to  the  point,  and 
-state  their  own  interpretation  of  the  instruc- 
■tlons  thus:  "It  is  no  doubt  assumed  in  each 
.of  these  instructions  that  if  the  plaintiffs  be- 
.|ow  had  shown  unsoundness  of  mind,  they 
would  be  entitled  to  recover,  without  its  be- 
-Ing  further  shown  that  such  unsoundness  had 
anything  to  do  with  the  manner  of  disposing 
■of   the  properly,  or   that   it   'did,'   In  other 


words,  affect  the  character  of  the  testament 
And  this,  we  maintain,  has  been  hitherto  the 
settled  law  of  the  state.  That  the  cases  of 
Willett  V.  Porter,  42  Ind.  250,  and  Eggers  v. 
Eggers,  67  Ind.  461,  have  been  heretofore 
either  modified  or  overruled  on  that  particular 
point,  we  submit  with  profound  deference  is 
a  misapprehension."  Our  interpretation  does 
not  seem  so  startling  to  connsel  when  they 
come  to  state  their  own  Interpretation  of  the 
Instructions  In  question.  The  substance  of 
theirs  is  that  unsoundness  of  mind  avoids  the 
will  "without  it  being  further  shown  that 
such  unsomidness  had  anything  to  do  with 
the  manner  of  disposing  of  the  property,  or 
In  any  manner  affected  the  character  of  the 
testament"  That  is  precisely  the  Interpreta- 
tion placed  on  these  instructions  in  the  orig- 
inal opinion,  and  which  was  so  startling  to 
the  learned  counsel.  But  counsel  are  no  less 
mistakrai  In  their  assumption  as  to  what  the 
settled  law  had  hitherto  been  on  the  point 
uqder  discussion.  That  point  was  not  in  any 
manner  inv(dved  nor  decided  in  Willett  v. 
Porter,  supra,  as  counsel  mistakenly  assert; 
and  for  that  very  conclusive  reason  that  case 
has  never  been  modified  or  overruled  on  that 
particular  point,  as  the  learned  counsel  cop- 
rectly  assert  But  the  other  case — Eggers  T. 
Eggers,  supra,— has  been  modified  before  our 
original  opinion.  It  was  held  by  this  court 
in  Noble  v.  Enos,  18  Ind.  72,  that  all  those 
excepted  out  of  oar  statute  of  wills  were  pre- 
cluded from  making  -wills,  and  that  neces- 
sarily, precluded  persons  of  onsoand  mind. 
It  has,  in  effect  been  held  by  this  court  In  a 
long  line  of  cases  that  the  phrase  "of  unsound 
mind,"  as  used  in  our  statute  of  wills,  means 
a  person  of  such  a  degree  of  unsoundness  of 
mind  as  Incapacitates  him  from  making  a 
will  according  to  the  standard  fixed  by  the 
adjudicated  cases  for  testamentary  capadtgr. 
Runkle  V.  Gates,  11  Ind.  95;  Rush  v.  Mege«, 
36  Ind.  73;  Lowder  v.  Lowdo-,  supra;  Tur- 
ner V.  Cook.  36  Ind.  137;  Moore  v.  Allen,  6 
Ind.  521;  Herbert  v.  Berrler,  81  Ind.  1;  Todd 
V.  Fenton,  66  Ind.  25;  Burkhart  v.  Gladlsh, 
123  Ind.  337,  24  N.  B.  118;  Bower  v.  Bower, 
142  Ind.  194.  41  N.  E.  523;  WaUls  v.  Luhr- 
Ing,  134  Ind.  447,  34  N.  E.  231;  and  perfaapa 
other  cases.  That  standard,  as  established 
by  the  foregoing  cases,  is  defined  to  be:  "One 
who  has  sufficient  mind  to  know  and  undw- 
stand  the  business  in  which  be  is  engaged, 
who  has  sufficient  mental  capacity  to  enable 
him  to  know  and  understand  the  extent  of 
his  estate,  the  persons  who  would  naturally 
be  supposed  to  be  the  objects  of  his  bounty, 
and  who  could  keep  these  in  his  mind  long 
enough  to,  and  could,  form  a  rational  Judg- 
ment in  relation  to  them,"  has  testamentary 
capacity.  That  has  been  substantially  the 
standard  for  testamentary  capacity  from  the 
days  of  Lord  Coke  down  to  the  present  time. 
See  the  cases  last  above  cited.  25  Am.  A 
Eng.  Enc.  Law,  970-973,  and  authorities  ther« 
cited;  Marquess  of  Winchester's  Case,  8 
Col<e,  23;  1  Redf.  Wills,  and  autboritiea  there 
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cited.  Tbe  meaning  thus  assigned  to  tbe 
phrase  "of  unsound  mind"  by  this  court  in 
construing  our  statute  of  wills  was  fully  }ub- 
tifled  and  founded  in  good  reason;  because, 
according  to  Wiuslow,  the  phrase  "of  unsound 
mind"  was  first  used  by  Lord  Bldon  to  desig- 
nate a  state  of  mind  not  exactly  idiotic,  and 
not  lunatic  with  delusions,  but  a  condition  of 
Intellect  between  the  two  extremes,  and  uit- 
flttlng  the  person  for  tbe  government  of  him- 
self and  affairs.  TayL  Hed.  Jur.  (by  Claire 
Bell)  678.  To  the  same  effect  is  Den  t.  John- 
son, 6  N.  J.  Law.  610.  Thus  we  find  the 
phrase  "of  unsound  mind"  had  attained  an 
appropriate  and  technical  meaning  in  the  law 
conveying  the  idea  of  testamentary  capacity 
according  to  the  legal  standard  for  such  ca- 
pacity. Another  statute  .in  tatee  at  the  time, 
prescribing  the  rule  for  construing  statutes, 
provides  that:  "Words  and  phrases  stiall  be 
tak^i  In  their  plain«  ordinary,  or  .usual  sense. 
But  technical  words  and  phrases,  having  a 
peculiar  and  appropriate  meaning  in  law, 
shall  be  understood  according  to  their  tech- 
nical import."  Kev.  St.  18M,  §  240  (Rev.  St 
1881,  i  240).  To  construe  the  statute  so  Hi  to 
give  the  phrase  "of  unsound  mind"  its  plain 
or  ordinary  or  usual  sense,  as  was  done  in 
the  Bggers  Case,  wftuld  bring  its  provisions 
into  conflict  The  word  "unsound"  controls 
the  meaning  of  the  whole  phrase.  And  the 
plain,  ordinary,  and  usual  sense  of  the  word 
"unsound"  as  defined  by  Webster  Is:  "Not 
sound;  not  whole;  not  solid;  defective;  in- 
firm; diseased."  The  same  meaning  we 
have  given  the  words  as  used  in  the  wills 
statute  was  In  effect  given  to  them  by  this 
court  In  construing  the  Criminal  Code  of 
1852,  providing  that,  if  any  person  of  sound 
mind  siiall  do  the  things  therein  specified,  he 
should  be  deemed  guilty  of  murder  in  the 
first  degree.  Stevens  v.  State,  31  Ind.  485; 
Herbert  v.  Berrier,  supra.  The  statute  of 
wills  authorizes  a  contest  on  the  simple  "al- 
legation of  the  unsoundness  of  mind  of  the 
testator."  Rev.  St!  1894,  {  2766  (Rev.  St 
1881,  I  2596);  Lange  v.  Dammier,  119  Ind. 
S67,  21  N.  B.  749;  Btter  v.  Armstrong,  46 
Ind.  197.  Now.  if  the  phrase  "of  unsound 
mind,"  as  used  in  the  statute,  and  authorized 
by  the  same  statute  to  be  used  in  a  com- 
plaint to  contest  a  will  for  mental  unsound- 
ness, means  "testamentary  Incapacity,"  as  we 
have  shown  it  does,  what  is  the  issue  tend- 
ered by  such  a  complaint?  Unquestionably 
it  must  be  testamentary  Incapacity,  wlilch  in^ 
capacity  Is  diarged  in  tbe  complaint  by  vir- 
tue of  the  allegation  of  "unsoundness  of 
mind." 

To  determine,  therefore,  whether  the  in- 
structions in  question  were  right,  we  have 
only  to  determine  on  whom  rests  the  bur- 
den of  that  issue.  Appellants'  counsel  go 
into  a  lengthy  discussion  of  that  question, 
but  it  has  been  uniformly  held  by  this  court 
in  a  long  line  of  cases  that  it  rests  on  tbe 
plaintiff,  and  in  most  of  the  cases  the  reason 
upon  Which  the  mie  is  rested  is  that  testa- 


m«itaiy  capacity  is  presumed.  Moore  t. 
Allen,  supra;  Rush  v.  Megee  et  aL,  supxa;. 
Turner  j.  Cook,  supra;  Herbert  v.  Berrier, 
supra;  Dyer  v.  Dyer,  87  Ind.  13;  Hite  v. 
Sims,  94  Ind.  835;  Burkbart  v.  Oladish.  su- 
pra; Wallls  V.  Luhrlng,  supra;  Pence  v. 
Waugh,  supra.  It  is  true,  outside  of  this 
state  ihere  Is  a  conflict  In  the  decisions  vq?on 
tills  question,  but  the  overwhelming  weight 
of  authority  elsewhere  Is  in  accord  with  our 
decisions;  this  conflict  having  Its  origin  in 
a  rule  of  probate  practice  requiring  the  ex- 
ecutor to  offer  some  evidence  of  the  testa- 
.tor's  sanity  on  propounding  the  will,  and  to- 
examine  the  sabscrlbing  witnesses  oa  that 
point,  whether  bis  capacity  was  or  was  not 
impeached  on  that  point  25  Am.  &  Sag. 
Bnc.  Law,  906-899,  and  anthoriUes  there  cit- 
ed. The  meaning  of  the  complaint  charging- 
unsoundness  of  mind  l>elng  a  charge  of  tes- 
tamentary incapacity  under  the  statute,  anil 
the  burden  of  that  charge  being  on  the  plain- 
tiff, it  follows  as  an  unavoidable  conclusion, 
that  the  plaintiff  cannot  stop  short  of  the 
proof  of  tbe  testamentary  incapacity  be  lias- 
aUeged,  and  demand  a  verdict  The  failure- 
of  the  defendant  to  go  forward  and  disprove 
the  allegations  of  the  complaint  left  un- 
proven  by  the  plalntifl  cannot  entitle  the- 
plaintiff  to  a  verdict  unless  testamentary  in- 
capacity is  presumed,  and  that  we  liave- 
seen,  la  not  presumed,  but  the  direct  con- 
trary is  presumed.  But  it  may  be  askBd  why 
we  may  not  ascribe  the  same  legal  technical 
meaning  to  the  phrase  "of  unsotmd  mind"  in 
the  instructions  in  question  as  that  in  wUob 
the  plirase  is  used  in  tbe  statute,  and  thus 
make  the  instructions  correct?  The  reason 
is  obvious.  It  is  only  the  words  used  in  a 
statute  tliat  are  to  be  given  their  technical 
legal  sense. .  Words  used  in  instructions  must 
be  given  their  ordinary  and  usual  meaning. 
Suppose  the  plaintiff  proves  that  the  testa- 
tor was  a  monomaniac,— that  is,  of  unsound 
mind  on  a  single  subject— and  that  subject 
in  no  way  connected  with  the  wiU.  May  be 
recover,  unless  the  defendant  shall  come  for- 
ward and  prove  that  it  did  not  enter  into  the 
malting  of  the  will?  If  so,  the  burden  is 
cast  upon  the  defendant  without  any  cause, 
and  the  cases  we  have  cited  as  to  who  has 
the  burden  are  all  wrong.  The  burden  can 
only  be  cast  on  the  defendant  where  the 
plaintiffi  proves  testamentary  incapacity,  not 
of  a  transient  character  at  some  time  prior 
to  the  time  the  will  was  executed.  Under 
such  circumstances  all  the  authorities  hold 
that  the  law  presumes  that  such  state  of 
mind  continues  until  the  contrary  Is  shown. 
Sheets  V.  Bray,  125  Ind.  33,  24  N.  K.  357, 
Physio-Medical  Coll.  of  Ind.  v.  Wilkinson, 
108  Ind.  319,  9  N.  B.  167;  Raymond  v.  Wa- 
then,  142  Ind.  867,  41  N.  E.  815;  1  Bedf. 
Wills,  p.  48,  and  authorities  there  cited.  Bui 
that  is  so  because  the  plaintiff  had  proven 
enough  which,  taken-  with  tbe  presumption 
arising  therefrom,  are  sufficient  to  establish 
his  allegations  of  testamentary  Jncapacity. 
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The  rale,  as  generally  recognized,  la  compact- 
ly and  tersely  stated  by  the  supreme  court  of 
Alabama  thus:  "Charges  5,  12,  14,  and  15 
given,  •  •  •  to  the  effect  ♦  *  •  that 
testamentary  Incapacity  is  an  Incapacity  ex- 
isting coatemporaneously  with  the  execution 
of  the  *  *  *  will;  that  the  burden  of 
proof  as  to  such  Incapacity  is  upon  the  c<»i- 
testants,  the  original  presumption  of  sanity 
and  capacity  being  always  Indulged;  and  this 
burden  can  only  be  discharged  or  shifted  by 
showing  prior  habitual  insanity,  or  actnaj 
insanity,  or  •  •  •  incapacity  at  the  date 
of  the  Instrument,— ore  correct  expositions  of 
the  law."  Slastis  r.  Montgomery,  95  Ala. 
486,  11  South.  204.  See,  also,  Physio-Medical 
CoIL  of  Ind.  T.  Wilkinson,  supra;  Sheets  t. 
Bray,  supra.  The  foregoing  decision  from 
which  we  hare  quoted  Is  not  contrary  to  our 
own  case  of  Harrison  v.  Bishop,  131  Ind.  161, 
30  N.  E.  1069,  but  rather  Is  in  line  with  It 
in  so  far  as  the  facts  In  the  two  cases  are 
paralleL  In  the  latter  case  this  court  held 
that:  *^he  adjudication  of  mental  unsound- 
ness in  proceedings  for  the  appointment  of 
a  guardian  for  a  person,  while  it  concluslTcly 
establishes  the  fact  of  his  Inability  to  man- 
age his  estate.  It  does  not  necessarily  estab- 
lish the  existence  of  such  unsoundness  as 
would  incapacitate  him  from  making  a  yalid 
will.  It  is,  however,  prima  facie  evidence 
of  such  want  of  mental  power,  and  •  •  * 
the  burden  is  upon  those  who  seek  to  1^)hold 
it  to  show  by  •  •  •  evidence  that  at  the 
time  It  was  executed  the  maker  had  the  req- 
uisite degree  of  mental  capacity."  That 
holding  is  that  such  adjudication  conclusive- 
ly establishes  his  inability  to  manage  his 
«8tate,  but  does  not  necessarily  establish  tes- 
tamentary Incapacity,  yet  that  it  was  prima 
facie  evidence  of  such  incapacity,  and  threw 
the  bm-den  on  those  upholding  the  will. 
That  is  exactly  what  was  held  In  the  Ala- 
bama case,  l^e  burden  was  there  dischar- 
ged or  shifted  on  showing  incapacity  prior 
to  the  date  of  the  will.  In  our  case  of  Har- 
rison V.  Bishop,  supra,  the  will  was  execut- 
ed while  the  testator  was  under  guardian- 
ship, under  a  decree  of  the  court,  for  un- 
soundness of  mind.  Such  unsoundness  as 
shown  by  that  decree  was  prior,  and.  the 
holding  is  that  it  is  prima  facie  evidence  of 
testamentary  Incapacity  prior  to  the  execu- 
tion of  the  wlU.  "Prima  facie  evidence" 
means,  says  Webster,  "evidence  which  1« 
sufficient  to  establish  the  fact  unless  rebut- 
ted." That  puts  the  case  exactly  in  line 
with  the  Alabama  case.  Both  of  these  cases 
are  in  harmony  with  the  uniform  current  of 
authority  everywhere.  1  Bedf.  Wills,  48, 
113,  114,  and  authorities  there  cited;  Whart 
&  S.  Med.  Jur.  ||  62,  63,  and  authorities  there 
cited;  25  Am.  &  Eng.  Enc.  Law.  978,  979, 
and  authorities  there  cited.  The  case  of 
.  Kenworthy  v.  Williams,  6  Ind.  375,  is  over^ 
ruled  In  so  far  as  It  conflicts  with  this  deci- 
sion as  to  the  burden  of  proof.  The  dictum 
In  seeming  conflict  with  this  opinion  la  Dur- 


ham T.  Smith,  120  Ind.  463,  In  the  Iow«r  half 
of  page  465,  22  N.  E.  333,  is  disapproved. 

Coimsel  now  for  the  flnrt  time  urge  that  In* 
structlons  5  and  17,  given  by  the  court,  if 
construed  along  with  the  faulty  Instructions 
above,  would  have  so  qualified  them  as  to 
make  the  whole  correct,  or  cure  any  error  in 
them.  It  is  too  late  to  present  a  question  for 
decision  for  the  first  time  in  a  petition  for  » 
rehearing.  No  such  question  was  presented 
on  the  original  hearing,  and  therefore  cannot, 
under  the  well-settied  practice  In  this  court, 
be  considered  or  decided  now.  The  other 
grounds  urged  relate  to  minor  points  In  our 
original  decision,  and  consist  only  of  a  rear- 
gument  of  the  points  then  decided.  The  ar- 
gument has  not  convhiced  us  that  our  deot- 
sioo  of  any  of  them  was  wrong.  Petittoa 
overrnled. 

HOWABD,  J.,  dlssenta. 
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SMITH  V.  MlliliS  et  aL^ 
(Supreme  Court  of  Indiana.     April  14,  1806.) 

VCSSOR  AND    FUBCHASER— ViHOOR'B   LiBH — WBO 

Entitlid  to— TsANsm  of  Dibt. 

1.  The  bolder  of  a  contract  for  the  porchaas 
of  realty,  who  has  it  coDveyed  directly  to  an- 
other, to  whom  be  has  sold,  is  entitled  to  a  veiir 
dor's  lien  for  unpaid  purchase  money  dae  him 
from  the  grantee,  and  such  lien  i>  not  affected  by 
the  fact  that,  at  the  time  of  the  conveyance,  he 
had  not  paid  the  consideration  to  his  vendor. 

2.  It  being  the  settled  law  of  the  state  that 
a  vendor's  lien  follows  a  transfer  of  the  debt,  as 
an  Ineident,  the  transfer  of  a  pnrchase-money 
note  by  indorsement  without  reoonrse  does  not 
extinguish  the  lien,  but  it  passes  to  the  indorsee. 

Appeal  from  superior  court,  Marion  coantj; 
J.  M.  Winter,  Judge. 

Action  by  Thomas  P.  Mills  and  others 
against  William  J.  Smith  and  Hester  A. 
Smith.  Judgment  for  plaintiffs,  and  defends 
ant  Hester  A.  Smith  appeals.     Affirmed. 

Newton  M.  Taylor,  for  appellant  Isaac  S> 
Bloomer,  for  appellees. 

HACKNEY,  C.  J.  On  the  28th  day  of  O©- 
tober,  1892,  Charles  B.  AUender  held  the  le- 
gal titie  to  a  house  and  lot  in  West  Indianap- 
olis, of  which  William  J.  Smith  desired  to 
become  the  purchaser,  and  sought  the  appel- 
lees. Mills  &  Small,  with  that  object  in  view. 
On  that  day  the  following  writing  was  exe- 
cuted between  said  Mills  &  Small  and  said 
Smith: 

"Indianapolis,  Ind.,  Oct  28,  1892.  Mills  ft 
Small:  I  will  grlve  yon  for  house  No.  90 
Division  street  West  Indianapolis,  fifteen 
hundred  dollars  ($1,500),  and  will  pay  for  the 
same  as  follows:  To  assume  mortgage  on 
lot  of  $260  to  N.  McCarty,  and  one  mortgage 
to  Building  &  Loan  Association  of  $901.50, 
and  give  BUly  Cook  (horse)  and  carriage  and 
harness,  three  promissory  notes  (my  sale 
notes),  due  io  nine  months,  amounting  to 
$00.60.  And  1  will  ^ve  my  notes  for  $153, 
payable  at  $20  per  month,— first  note  due  in 

I  Rebearins  danled.  M  N.  B.  ML 
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tlilrty  days,  and  $20  every  30  days  nntn  the 
$153  are  paid;  these  notes  to  draw  six  per 
cent,  interest  from  date.  I  to  haTe  posses- 
sion on  or  before  November  10,  1802.  Wm. 
J.  Smith. 

"We  accept  the  above  proposition.  Mills 
ftSmaU." 

Thereafter  the  following  writing  was  exe- 
cuted between  HUIs  &  Small  and  said  Allen- 
der: 

•IndlanapoUs.  Ind.,  Oct  29,  1892.  MUls  & 
Small:  I  will  sen  yon  my  house  and  lot- 
bouse,  No.  90  Division  street,  West  Indian- 
apoUa;  lot  being  647  in  McCarty's  Uth  West 
Side  addition  to  the  city  of  Indianapolis,  on 
the  following  terms:  You  to  pay  mortgage 
to  Aetna  Savings  &  Loan  Association  of  $000, 
and  one  to  HcOarty  of  $2S0  and  Interest,  and 
yon  give  me  two  $12  notes,  dne  In  nine 
months  on  John  Bradford  and  Anthony  Han- 
slng.  Indorsed  by  William  J.  Smith,  and  you 
give  to  me  $26  In  cash.  The  notes  and  cash 
making  me  $50  clear  of  all  commlssloos. 
The  cash  and  notes  to  be  given  me  on  Tues- 
day, Ist  day  of  November,  1892.  Charles  B. 
Allender. 

"We  accept  the  above  proposition.  MIIIb 
A  SmaU." 

After  the  execution  of  said  two  writings, 
and  on  the  29th  day  of  October,  1892,  Wil- 
liam J.  Smith  executed  bis  several  notes  for 
$153  to  Hills  &  Small,  and  otherwise  execut- 
ed his  part  of  the  proposition  so  made  by 
him,  and  Mills  &  Small  procured  Allender 
and  wife  to  execute  to  Hester  A.  Smith,  wife 
of  Wmiam  J.  Smith,  a  deed  of  general  war- 
ranty for  said  lot;  said  deed  being  so  exe- 
cuted, by  the  oral  agreement  of  William  J. 
Smith  and  Mills  &  Small.  And  in  and  l^ 
said  deed  the  grantee  assumed,  expressly, 
the  payment  of  said  two  mortgages.  Subse- 
quently Mills  &  Small  paid  to  Allender  $26 
In  m<Hiey,  and  made  over  to  him  two  notes  of 
Bradford  and  Hansing,  indorsed  by  Smith, 
for  $24.  The  notes  of  William  J.  Smith  for 
$153  were  assigned  in  blank  to  one  Llpsey, 
who  thereafter  assigned  them  by  indorse- 
ment to  said  MIUs  &  Small  "without  re- 
course" on  such  assignor.  Mills  Sc  Small 
Instituted  this  suit  upon  said  notes  for  $153 
against  William  J.  Smith,  and  to  enforce 
against  said  ]pt  a  vendor's  lien  as  to  Hester 
A.  Smith.  Upon  the  issues  formed  below, 
the  court  gave  personal  Judgment  against 
William  J.  Smith,  and  decreed  a  vendor's 
lien  as  to  the  appellant  Hester  A.  Smith. 
The  only  questions  here  presented  are  by 
Hester  A.  Smith,  and  they  relate  to  the  right 
of  Mills  ft  Small  to  maintain  such  lien. 

It  is  first  insisted  by  counsel  for  the  appel- 
lant that  Mills  &  Small,  having  paid  noth- 
ing to  Allender  at  the  time  of  the  conveyance 
to  Mrs.  Smith,  were  not  equitable  owners  of 
the  lot,  and  could  not  claim  a  vendor's  lien. 
It  is  exprecwly  conceded  that  they  held  such 
an  obligation  of  Allender  that  they  could 
have  enforced  specific  performance,  but  this, 
it  Is  said,  does  not  constitute  an  equitable 


tltte.  The  cases  of  Johns  v.  Sewell,  33  Ind. 
1,  Dwenger  v.  Branlgan,  95  Ind.  221,  and 
Barrett  v.  Lewis,  106  Ind.  120,  6  N.  B.  910, 
are  cited  in  support  of  this  Insistence.  These 
cases  iKdd,  as  we  understand  them,  that  one 
paying  the  purchase  money,  upon  a  contract 
to  convey  to  him  or  another;  may  maintain 
a  U«i  aa  a  vendor;  but  this  is  far  from  de- 
ciding that  one  holding  a  contract  for  a  con- 
veyance, upon  terms  to  be  performed  afta: 
conveyance,  must  perform  before  conveyance 
to  be  enabled  to  sell  his  beneficial  interest, 
the  equitable  title,  and  maintain  a  vendor's 
lien  for  the  selling  price.  The  effect  of  the 
writing  between  Allender  and  the  appellees 
is  conceded  to  be  sufildent,  upon  its  face,  to 
create  an  equity  in  favor  of  the  appellees, 
not  only  to.  enable  them  to  have  enforced  a 
conveyance  to  them  of  the  legal  title,  but 
also  to  constitute  them  the  equitable  ven- 
dors, upon  a  conveyance  by  Allender  to  Mrs. 
Smith,  by  the  mutual  understanding  of  all 
the  parties,  if  they  had  theretofore  paid  Al- 
lender the  purchase  price.  Presuming,  as 
we  must,  that  the  contract  between  Allender 
and  the  appellees  was  valid,  and,  as  the  evi- 
dence discloses,  its  terms  were  complied  with 
by  the  appellees,  we  can  see  no  reason  for 
holding  that  Mra.  Smith  is  not  their  equitable 
vendee.  Part  of  the  agreed  consideration  for 
Allender's  promise  to  the  appellees  was  their 
promise  to  assume  certain  mortgages,  and 
prepajrment  of  the  small  dltference  was  not 
more  essential  than  that  they  should  have 
tendered  their  assumption  as  a  prerequisite 
to  the  ^ecution  of  his  deed  to  them.  The 
deed  to  Mrs.  Smith  executed  the  contract  be- 
tween Allender  and  the  appellees,  and  she 
cannot  say  that  their  equity  should  be  de- 
feated because  they  had  not  prepaid  the 
purchase  money,  no  more  than  she  could 
complain  that  she  got  no  title  because  the 
contract  between  Allender  and  the  appellees 
was  In  parol,  if  it  had  not  been  in  writing. 
A  disputed  point,  upon  the  evidence,  was  as 
to  whether  the  appellees,  at  the  time  of  their 
contract  with,  and  the  execution  of  the  deed 
to,  Mrs.  Smith,  were  acting  as  the  agents  of 
Allender  to  make  the  sale,  or  were  acting  for 
themselves.  We  cannot  pass  upon  the  con- 
flict in  the  evidence,  and  therefore  find  it 
unnecessary  that  we  should  determine 
whether  parol  evidence  upon  that  subject 
was  a  contradiction  of  the  written  contract 
between  them,  or  whether  the  appellant  may 
take  advantage  of  the  fact  that  appellees' 
hands  may  have  been  soiled  by  taking  an  un- 
fair advantage  of  their  relations  to  their  em- 
ployer, Allender.  Nor  is  It  material  that  ap- 
pellees failed  to  make  proof  ot  the  allegation 
in  their  pleadings  that  the  conveyance  to 
Mrs.  Smith  was  designed  by  her  and  her  hus- 
band to  defraud  the  appellees  In  ttie  collec- 
tion of  the  purchase  money.  Their  case,  it  is 
conceded,  was  as  strong  without,  as  with, 
such  allegations,  and  in  our  opinion  the  same 
Is  true  upon  the  evidence. 
The  remaining  proposition  of  the  appellant 
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Is  that,  It  a  Uen  bad  existed  In  tavoi  of  the 
appellees,  it  was  waived  and  lost  by  the  aa- 
signment  to  them  by  Mrs.  Lipsey,  without 
recourse  upon  her.  Counsel  concede  tliat, 
in  the  absence  of  this  restricted  assignment, 
the  lien  would  have  passed;  in  other  words, 
tliat  a  general  assignment  of  the  evidence  of 
debt  carries  with  It  the  lien  of  the  vendor. 
On  t^e  other  side,  it  is  conceded  that  any  act 
indicating  an  intention  by  the  bolder  of  such 
a  note  that  he  does  not  rely  upon  the  lieu  is 
a  waiver  of  the  lien.  Briefly  stated,  does 
the  holder  of  a  note,  who  may  enforce  a 
vendor's  lien,  cut  off  the  Uen  by  aasiigninjc 
the  note  without  recourse?  Or  does  the  as- 
signee, by  accepting  such  limited  assign- 
ment,  waive  the  right  to  enforce  such  lien? 
Two  cases  cited  by  counsel  for  the  appellant 
apparently  sustain  his  proposition,— Smith  v. 
Smith,  9  Abb.  Prac.  (N.  S.)  420,  and  Schnebly 
T.  Bagan,  7  GIU  &  J.  120;  while  Neese  v.  Ri- 
ley, 77  Ttx.  348, 14  S.  W.  65,  holds  the  other 
way.  In  Smith  v.  Smith,  supra,  it  was  said: 
"When  the  vendor  assigns  the  purchase-mon- 
ey debt,  and  continues  to  hare  pecuniary  In- 
terest in  its  payment,  he  does  nothing  mani- 
festing an  intention  not  to  rely  upon  the  lien. 
His  interest  to  preserve  it  remains.  But 
when  be  assigns  the  debt  in  such  manner 
and  form  as  to  Imve  no  further  interest  in  its 
payment,  and  omits  to  assign  the  lien  in 
terms,  he  manifests  the  Intention  that  the 
lien  la  no  longer  to  be  relied  upon,  and  that 
destroys  it"  As  to  the  Maryland  case,  we 
may  say  that  the  rule  has  been.  In  that  state, 
that  the  assignment  of  the  purchase-money 
note  does  not  carry  the  vendor's  lien  to  the 
assignee.  Dixon  v.  Dixon,  1  Md.  Ch.  220; 
Iglehart  v.  Armiger,  1  Bland,  519;  Johns  v. 
SeweU,  33  Ind.  1.  4.  Whether  this  Is  the 
mle  in  that  state  at  present  we  do  not 
inquire,  but  the  fact  that  the  rule  so  thor- 
ouglily  established  in  this  state,  that  the 
lien  does  so  pass,  has  been  accepted  in  that 
state,  if  at  all,  with  reluctance,  detracts 
from  the  strength  of  the  case  cited.  The 
case  of  Smith  v.  Smith,  supra,  was  by  the 
BufCalo  superior  court,  and  is  In  line  with 
the  role  that  an  assignment  of  the  debt 
by  the  vendor  does  not  carry  the  lien.  That 
New  Xork  is  one  of  the  states  denying  the 
rule  that  an  assignment  of  the  debt  carries 
the  lien  is  stated  in  28  Am.  &  Eng.  Enc.  Law, 
p.  ITO,  note  1,  and  White  v.  Williams,  1 
Paige,  601.  That  the  Indiana  cases  are  in 
harmony  In  holding  that  the  lien  passes  with 
the  debt  as  an  incident,  and  without  special 
assignment,  as  has  always  been  the  case 
with  reference  to  mortgage  liens,  collateral 
guaranties,  and  pledges,  see  Lagow  v.  Badol- 
let,  1  Blackf.  415;  Johns  v.  Sewell,  supra; 
Nicliols  V.  Glover,  41  Ind.  24;  Felton  v. 
Smith,  84  Ind.  485;  Lowry  v.  Smith,  97  Ind. 
4C6;  Otis  v.  Gregory,  111  Ind.  604,  13  K  E. 
39;  Land  Co.  v.  Glnn  (this  term)  43  N.  E. 
443.  By  reference  to  these  cases  it  will  be 
seen  that  the  lien  of  a  vendor,  in  respect  to 
Jts  following  the  debt,  has  lieen  treated  ex- 


actly as  the  lien  of  a  mortgage.  Ooncemiiig 
the  rule  that  the  Hen  should  be  looked  upon 
with  doubt  and  suspicion,  this  court  has  said: 
"We  have  no  temptation  •  •  •  to  hedge 
in  the  conceded  right  with  limitations  which 
greatlytend  to  impair  its  utility  and  value,  and 
which,  it  seems  to  us,  set  at  naught  some  yerf 
plain  rules  which  are  uniformly  applied  in 
analogous  cases.  The  incident  generally  fol- 
lows the  principal  thing,  and  in  all  other 
cases  that  now  occur  to  us  the  securlly  is 
carried  by  the  transfer  of  the  debt"  Johns 
V.  Sewell,  supra.  In  the  case  of  Nichols  v. 
Glover,  supra,  it  was  held  that  where  the 
pocehase-money  notes  were  not  made  to  the 
vendor,  but  were  made .  directly  to  his  cred- 
itor, in  satisfaction  of  his  debt,  and,  neces- 
sarily, leaving  no  pecuniary  Interest  or  obli- 
gation on  the  part  of  the  vendor  to  keep 
alive  the  lien,  the  lien  was  not  lost  or  waiv- 
ed, and  that  equity  would  protect  and  keep 
it  alive  for  the  benefit  of  the  creditor.  In 
Nutter  V.  Fouch,  86  Ind.  451,  it  was  held 
that  the  equitable  lien  of  the  vendor  is  not 
waived  or  lost  by  proceeding,  through  his 
legal  remedy,  for  the  collection  of  the  debt 

In  the  present  case,  the  vendors.  Kills  & 
Small,  indicated  no  intention  of  relying  upon 
other  security,  or  In  any  other  manner  waiv- 
ing their  equitable  lien,  by  the  indorsement 
made  by  them;  nor  can  we  observe  any  such 
intention  manifested  by  the  acceptance  of 
the  notes  from  Mrs.  Lipsey.  Did  her  limited 
indorsement  cut  off  or  affect  the  Uen?  It 
did  not  affect  the  debt,  and,  if  it  affected 
the  incident,  the  lien,  it  certainly  could  not 
have  been  in  the  form  or  the  effect  of  the 
assignment  If  the  assignment  had  been  by 
ttte  mere  indorsement  of  her  signature,  ber 
liability  would  have  been  that  of  an  IndotBei. 
She  would  have  warranted  the  liability  and 
ability  of  the  maker  to  pay  the  notes.  The 
effect  of  the  indorsement  made  was  simply 
to  n^atlve  any  liability  as  indorser.  It 
transferred  the  note  as  effectively  as  an  In- 
dorsement in  blank,  but  it  warranted  noth- 
ing. True,  it  left  no  pecuniary  interest  In 
her  to  maintain  the  lien,  tmt  it  did  not  give 
the  appellees  any  security,  not  did  it  Impair 
the  liability  or  standing  of  the  a^ellant; 
and  we  certainly  do  not  observe  how  the  ap- 
pellees, by  accepting  a  return  of  notes,  waiv- 
ed the  lien  which  equity  created,  in  the  first 
instance,  for  their  protection.  The  appel- 
lant appeals  to  equity  with  little  grace  in 
saying:  "I  have  the  property,  and  have  paid 
nothing  for  it  Yoa  bold  the  consideration 
notes,  but  I  wiU  not  pay  them,  because  you 
have  no  recourse  to  a  personal  claim  against 
youi^  indorser."  Wliatever  the  rule  in  states 
where  an  assignment  of  the  purchase-money 
notes  does  not  carry  the  vendor's  lien,  we 
cannot  sanction  a  rule  so  devoid  of  equity, 
where,  aa  in  this  state,  the  lien  does  pass 
with  the  debt,  and  where  it  is  not  looked  tq>- 
on  with  such  disfavor  as  in  some  Jurisdic- 
tions. Finding  no  error  in  the  record,  the 
Judgment  i^  afBxmed.. 
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MYERS  et  aL  T.  BOYD  et  al 

(Snpreme  Court  of  Indiana.     April  14,  1886.) 

Stakb    Daoisis  —  KaROMBont    Constbcotio!1   ov 
IjTATUTa — HrrsoT  upon  Contsaot. 

1.  Wliere,  io  an  administrator's  sale  of  a 
decedent's  lands,  the  parties  act  in  accordance 
with  the  Interpretation  then  g^iren  to  the  statute 
hy  the  supreme  court  in  regard  to  the  interest 
of  a  childless  widow  of  a  decedent  leaving  chil- 
dren by  a  prior  wife,  namely,  that  she  takes  only 
a  life  estate  in  the  third  of  decedent's  lands,  the 
interest  of  the  parties  onder  the  sale  is  to  be  d«- 
termined  by  snch  construction  of  the  statnte,  in- 
Ulead  of  by  a  subaequent  construction  OTerruling 
the  former  case*,  and  giring  the  widow  a  fee  in 
-such  third. 

2.  Where,  in  an  administrator's  sale  of  land, 
the  heirs,  the  owners  of  the  third  of  the  land 
subject  to  the  life  estate  of  the  widow,  join  in 
tlie  proceedings  for  the  sale,  and  accept  the  price 
paid  for  it  by  the  purchaser,  they  cannot  after- 
wards object  that  the  sale  of  the  one-third  which 
was  subject  to  the  life  estate  was  invalid. 

Appeal  from  circuit  court,  Wayne  county; 
D.  W.  Comstock,  Judge. 

Action  by  Noah  Myers  and  others  agrainat 
James  A.  Boyd  and  others.  From  a  Judg- 
ment for  defendants,  plaintifts  appeal.  Af- 
firmed. 

Thos.  J.  Newlilrk,  for  appellants.  Thos.  J. 
.Study,  for  appellees. 

HOWARD,  J.  This  was  an  aedon  brought 
by  appellants  against  appellees  Cor  the  parti- 
tion of  real  estate.  Michael  Myers  died  the 
■owner  of  the  real  estate  in  question,  leaving 
the  appellants,  his  children  by  his  first  wife, 
except  the  appellant  Charles  E.  Templin,  who 
is  the  only  child  of  a  deceased  daughter. 
Michael  Myers  also  left  surrlving  him  his 
widow,  Margaret,  by  whom  he  had  no  chil- 
-dren.  The  appellants  claim  to  be  the  owners 
of  tbe  undivided  one-third  of  the  land  sought 
to  be  partitioned,  as  forced  heirs  of  said  Mar- 
.garet  Myers,  under  provisions  of  the  statute 
then  In  force.  Rer.  St  18S1,  |  248T  (Rev.  St 
1894,  {  2644).  To  appellants'  oocnplalnt  for 
IMutltion  the  appellees  filed  a  cross  com- 
plaint and  a  special  answer,  to  each  of  which 
a  demurrer  was  oveiruled.  The  appellants  re- 
fusing to  plead  further.  Judgment  of  parti- 
tion was  entered  on  the  demurrers.  The  over- 
ruling  of  the  demurrers  is  the  only  error  as- 
signed. 

The  aiq;>eUee8  alleged  In  their  croes  com- 
plaint, and  also  averred  In  their  answer  to 
appellants'  complaint,  that  on  the  death  of 
Michael  Myers  his  administrator  petitioned 
the  court  to  make  sale  of  all  the  land  owned 
by  said  decedent  at  the  time  of  his  death,  in- 
«luding  his  widow's  interest  therein,  in  order 
to  malce  assets  for  the  payment  of  his  debts. 
Due  notice  of  said  petition  was  given  to  the 
appellants  and  to  said  widow,  and  all  proceed- 
ings for  said  administrator's  sale  were  taken 
im  required  by  law.  Said  petition  was  filed, 
and  the  sale  thereunder  made,  with  tbe  full 
knowledge,  and  at  the  desire  and  request,  of 
the  widow  and  of  tbe  appellants,  all  of  whom 
were  parties  to  the  proceedings.    The  widow 


apijenred  to  the  petition,  consenting  In  her 
answer  that  the  whole  of  said  real  estate 
should  be  sold.  Including  the  real  estate 
and  Interest  therein  which  bad  descended 
to  her  from  her  husband.  This  Interest 
of  the  widow  waa  conceived  by  her  and  by 
all  the  parties  concerned  to  be  a  life  estate 
in  one-third  of  tbe  land,  and  the  sale  was 
made  with  the  understanding  and  agree- 
ment that  the  value  of  her  said  Ufe  estate 
should  be  fixed  by  the  court  after  the  sala 
should  be  made,  and  the  same  be  paid  to  her 
by  the  administrator  out  of  the  proceeds, 
which  was  done.  The  petition  for  the  sale 
of  the  real  estate  was  filed  on  November  9, 
1880.  The  sale  was  made  on  February  15, 
1881;  and  on  March  1, 1881,  a  deed,  examined 
and  approved  by  the  court,  was  given  to  the 
purchaser  by  the  administrator.  On  the  same 
day,  in  pursuance  of  the  agreement  thereto- 
fore made,  the  widow,  having  received  from 
the  administrator  the  value  of  her  life  estate 
as  fixed  by  the  court,  also  executed  to  the 
purchaser  her  quitclaim  deed  for  the  land. 
On  settlement  of  the  estate  there  was  left  in 
the  bands  of  the  administrator,  after  pay- 
ment  of  all  debts  and  expenses  of  the  estate, 
a  balance  of  $2,025.73,  which  balance  wa4 
paid  to  the  appellants  as  heirs  of  said  estate. 
The  appellees  claim  title  to  the  land  through 
mesne  conveyances,  by  virtue  of  the  admln> 
istrator's  deed  so  given.  At  the  time  the 
deed  was  made,  and  for  more  than  22  years 
prior  thereto.  It  was  held,  by  the  uniform  de- 
cisions of  this  court,  beginning  with  Martin- 
dale  V.  Martlndale,  10  Ind.  560,  that  under 
the  provisions  of  sections  2483  and  2487,  Rev. 
St  1881  (sections  2640  and  2644,  Rev.  St. 
1894),  a  second  or  subsequent  wife,  having 
no  children  by  her  husband,  took  a  life  estate 
only  In  bis  lands,  where  he  left,  upon  his 
death,  children  alive  by  a  former  wife.  At 
the  May  term,  1881,  this  court,  in  the  case  of 
Utterback  v.  Terhune,  75  Ind.  363,  whether 
wisely  or  otherwise,  changed  the  lnterpreta>- 
tlon  theretofore  given  to  the  said  statutes, 
and  since  the  latter  case,  the  holding  of  the 
court  has  been  that,  under  said  sections  2483 
and  2487,  Rev.  St  1881  (sections  2640  and 
2644,  Rev.  St  1884),  a  second  or  subsequent 
childless  widow  took  a  fee-simple  in  her  hus* 
band's  lands,  when  be  died  leaving  children 
alive  by  a  former  wife.  But  in  Haskett  v. 
Maxey,  134  Ind.  182,  S3  N.  E.  358,  It  was  held 
tliat  the  construction  placed  upon  the  fore- 
going statutes  at  the  time  a  contract  tber^ 
under  was  entered  into  must  determine  the 
rights  of  the  parties,  and  that  a  subsequent 
change  in  the  construction  could  not  operate 
retroactively,  so  as  to  Impair  the  obligation  of 
the  contract  In  that  case  the  following  from 
Trust  Co.  V.  Debolt  16  How.  415,  was  cited 
and  approved:  "The  sound  and  true  rule  is 
that,  if  the  contract,  when  made,  was  valid 
by  the  laws  of  the  state  as  then  expounded  by 
aU  the  departments  of  its  government,  and 
administered  in  its  courts  of  Justice,  its  va- 
lidity and  obligation  cannot  be  Impaired  by; 
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any  snbaeqiient  act  of  tlie  legislature  of  the 
■tate  or  decision  of  Its  courts  altering  the  con- 
rtructlon  of  the  law."  So  it  was  said  by  Chan- 
ceUor  Kent  (IComm.  475):  "If  a  decision  haa 
hf'&a.  made  upon  solemn  argrument  and  ma- 
ture deliberation,  the  presumption  Is  in  favor 
of  its  correctness;  and  the  community  have 
a  right  to  regard  it  as  a  Just  declaration  or 
exposition  of  the  law,  and  to  regulate  their 
actions  and  contracts  by  It"  See,  also,  Ste- 
phenson V.  Boody,  139  Ind.  60,  38  N.  E.  331. 
In  the  case  under  consideration,  the  court 
trying  the  case,  the  administrator,  the  wid- 
ow, the  heirs,  the  pmrchaser  at  public  sale,  all 
understood  and  acted  In  accordance  with  the 
Interpretation  then,  and  contlnuouriy  for  years 
previous  thereto,  given  to  the  statutes  by  the 
court  of  last  resort,  namely,  that  the  widow 
took  only  a  life  Interest  in  the  undivided  one- 
third  of  the  lands  left  by  her  husband.  We 
think  the  interpretation  so  made,  and  so  un- 
derstood by  all  the  parties,  should  still  pre- 
vail as  to  the  sale  thus  made.  But  It  is  said 
that  the  interpretation  of  the  statute  then 
made,  and  according  to  which  the  widow  held 
only  a  life  estate  In  the  land,  was  simply  as 
to  her  Interest  against  the  heirs,  and  not,  aa 
In  the  case  at  bar,  against  creditors;  and 
that,  In  any  event,  the  statute  did  not  author- 
ize the  sale  of  the  widow's  Interest,  or  the 
undivided  one-third  of  the  land,  for  the  pay- 
ment of  the  debts  of  the  estate.  That  Is  a 
contention  which,  i>erhaps,  might  have  been 
successfully  mdde  at  the  time  of  the  adminis- 
trator's sale;  but  it  would  seem  that  the 
parties  to  that  proceeding  are  not  now  In 
position  to  make  it  While  it  Is  evident,  as 
said  In  WlndeU  v.  Trotter,  127  Ind.  332,  26 
N.  E.  823,  "that  the  widow,  who  owned  a  life 
estate  only,  could  not  affect  the  Interest  of  the 
children,  who  owned  the  fee,  by  giving  her 
consent  to  a  sale  of  the  whole  land,"  yet,  as 
said  In  the  same  case,  it  is  also  clear  "that 
the  hdirs  cannot  be  heard  to  say  that  the 
land  was  not  properly  sold,  because  they 
were  parties  to  the  petition  to  sell,  and  are 
bound  by  the  proceedings."  The  heirs  In  the 
case  under  consideration  (the  appellants  at 
bar)  are  further  bound  by  their  own  ratifi- 
cation of  that  sale.  The  amount  received  tor 
the  sale  of  all  the  land  was  $7,100.  If  we 
should  consider  that  only  two-thirds  of  this 
sum  could  be  used  by  the  administrator  to 
pay  debts,  we  should  have  fl,733.33  to  be 
used  for  that  purpose.  The  sum  actually  used 
by  the  administrator  was  $3,524.27,  leaving 
(1,100.06  to  be  paid  to  the  heirs  from  the  sale 
of  two-thirds  of  the  land.  The  amount  ac- 
tually distributed  to  the  heirs,  however,  by 
the  administrator  was  $2,025.73.  The  dif- 
ference between  the  last  two  sums  was  there- 
fore money  received  by  the  administrator  foi 
the  sale  by  him  of  the  one-third  of  the  land, 
—the  land  here  claimed  by  the  same  heirs. 
The  one- third  so  sold  by  the  order  of  the 
court  belonged  to  these  heirs,  subject  to  the 
widow's  life  estate,  as  the  law  was  then  In- 
terpreted.   These  heirs  Joined  in  the  proceed- 


ings for  Its  aale,  and  they  accepted  on  dli- 
trlbntion  their  respective  shares  of  the  price 
received  on  such  sale.  They  cannot  now  be 
beard  to  say  that  the  administrator  was  not 
authorized  to  make  the  sale,  nw  the  court 
to  confirm  It  Neither  can  they  dalm  the 
land,  having  also  received  the  price  paid  for 
It  Even,  therefore.  If  the  sale  of  the  un- 
divided one-third  of  the  land  by  the  adminis- 
trator was  unauthorized,  the  acts  of  the  ap- 
pellants, Its  owners,  ratified  the  sale.  WU- 
more  v.  Stetler,  137  Ind.  127,  34  N.  B.  867, 
and  86  N.  B.  856;  Waters  v.  Lyon,  141  Ind., 
at  page  178,  40  N.  E.  662;  Axton  v.  Carter, 
141  Ind.  672,  39  N.  E.  546.  The  question  turns 
altogether  on  the  appellants'  ownership  of  the 
land,  subject  to  the  widow's  life  estate.  If 
the  widow.  In  fact  owned  the  fee,  the  a[^>el- 
lants  could  not  ratify  its  sale.  Not  being  their 
land,  they  could  neither  sell  It  nor  ratify  Its 
sale.  Horlacher  v.  Brafford,  141  Ind.  528, 
40  N.  E.  1078.  If,  however,  as  the  law  was 
then  construed,  the  appellants  were  the  own- 
ers of  the  remainder  In  the  land,  subject  to 
the  widow's  life  estate,  they  oonld  make  a 
valid  sale  of  that  remainder,  or,  being  parties 
to  a  proceeding  for  its  sale,  and  acquiescing 
In  such  proceeding,  and  afterwards  accei>ting 
the  proceeds  of  the  sale,  they  are  now  In 
good  conscience  estopped  from  claiming  that 
the  sale  so  made  and  ratified  Is  invalid.  The 
Judgment  is  affirmed. 


(144  Ind.  410) 

DOLIN  et  aL  V.  LEONARD. 
(Supreme  Court  of  Indiana.     April  14,  188&) 

DbSOBUT— COMBTBOOTIOH  OV   SlATUTS. 

L  Under  Rev.  Bt  1881.  (  2478  (Rev.  St 
1894,  i  2628),  providing  that  an  estate  whicb 
shall  have  come  to  an  intestate  by  gift  or  con- 
veyance In  consideration  of  lore  and  affection 
shall,  if  the  intestate  die  without  phil^lrpn  revert 
to  the  "donor,"  sobject  to  the  rights  of  the  hus- 
band or  wife  of  the  donee,  a  person  in  possession 
of  land  under  a  contract  of  sale,  having  paid  the 
price,  and  made  valuable  improvements  thereon, 
who  procnrea  the  land  to  be  conveyed  directly  by 
his  grantor  to  his  married  daughter,  takes  a  two- 
thirds  interest  in  the  property  on  the  death  of 
his  daughter  intestate  and  without  children,  a* 
heir  of  the  daughter,  and  not  as  reversioner  or 
remainder-man. 

2.  Rev.  St  1881,  {  2473  (Rev.  St  1894,  | 
2628),  provides  tliat  an  estate  which  stiall  have 
come  to  an  intestate  by  gift  or  by  conveyance  in 
consideration  of  love  and  affection  shall,  if  in- 
testate die  without  children,  revot  to  the  donor, 
saving  to  the  husband  or  wife  his  or  her  rights 
therein.  Section  2489  (section  2650)  pro^dee 
that  if  a  wife  die  intestate  and  without  issue, 
but  leaving  parents,  her  land  shall  descend  three- 
fourths  to  her  husband  and  one-fourth  to  her 
parents,  provided  that  If  the  entire  estate  does 
not  exceed  (1,000,  the  whole  shall  go  to  the 
husband.  Section  2490  Csection  2651)  provides 
that,  on  the  death  of  the  wife  without  children  or 
parents  living,  her  entire  estate  shall  go  to  the 
husband.  Held,  that  the  two  latter  proriaions 
do  not  apply  to  an  estate  received  by  the  wife 
by  gift  or  conveyance  in  consideration  of  love 
and  affection,  so  that  on  her  death  intestate 
without  children,  the  descent  of  the  property  la 
determined  by  section  2473  (section  2628),  irre- 
roective  of  the  value  of.  the  estate.  Thomaa  ▼. 
Thomas,  18  Ind.  9,  overruled. 
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Appeal  from  clrcolt  court,  Montgomery 
county;  James  F.  Harney,  Judge. 

Action  between  Malsena  Leonard  and  Elis- 
abeth DoUn  and  others.  There  was  a  Judg- 
ment for  the  former,  and  the  latter  appeal. 
Affirmed. 

Crane  &  Anderson,  for  appellants.  Clod- 
felter  &  Thompson  and  Pnett  &  McFadden, 
for  appellee. 

MONKS,  J.  It  appears  from  the  special 
finding  of  the  court:  That  In  1868  Joseph  R, 
Huff,  father  of  appellee,  purchased  of  one 
Buchanan  the  real  estate  In  controversy,  and 
paid  him  therefor.  That  before  the  deed 
was  executed,  HufF  took  possession  of  the 
real  estate,  and  built  a  dwelling  house  there- 
on, and  Inclosed  the  same  with  a  fence.  Aft- 
erwards said  HufT,  desiring  to  give  said  real 
estate  to  his  daughter  Adaline,  directed  and 
caused  Buchanan,  on  the  9th  of  NoTember, 
1868,  to  execnte  a  deed  conyeylng  the  same 
to  said  daughter.  A  consideration  of  $125 
was  stated  in  the  deed.  Adaline  accepted 
said  real  estate  as  a  gift  from  her  father, 
the  only  consideration  therefor  as  between 
them  being  love  and  affection.  Afterwards, 
in  1888,  said  Adaline  died  intestate,  the  own- 
er of  said  real  estate.  She  left  no  child  or 
children  or  other  descendants,  but  left  her 
husband,  Alexander  Pickard,  her  father,  and 
appellee,  her  sister,  surviving  her.  The  only 
property  owned  by  said  Adaline  at  the  time 
of  her  death  was  said  real  estate,  worth 
$300,  and  personal  property  of  the  value  of 
$500.  About  one  year  after  the  death  of 
said  Adaline,  her  father,  Joseph  R.  HufF, 
died  Intestate,  leaving  appeUee,  his  daughter, 
as  his  only  heir.  In  1894,  Alexander  Pick- 
ard died  intestate,  leaving  surviving  him 
several  children  by  his  first  wife,  said  Ada- 
line  being  his  second  wife,  by  whom  he  had 
no  children.  After  said  Plckard's  death,  his 
children  conveyed  said  real  estate  to  John 
Pickard,  appellant,  who  claims  to  own  all  of 
said  real  estate  by  deed  from  the  heirs  of 
said  Alexander  Pickard.  The  court  below 
held  that  on  the  death  of  said  Adaline  her 
husband,  Alexander  Pickard,  inherited  one- 
third  of  said  real  estate,  and  the  other  two- 
thirds  went  to  her  father  under  the  provi- 
sions of  section  2473,  Rev.  St  1881  (section 
2628,  Rev.  St  1894),  which  la  as  foUows: 
"An  estate  which  shall  have  come  to  the  in- 
testate by  gift  or  by  conveyance  in  consid- 
eration of  love  and  afTectlon,  shall,  if  the  in- 
testate die  without  children  or  their  descend- 
ants revert  to  the  donor,  if  living,  at  the  In- 
testate's death,  saving  to  the  widow  or  wid- 
ower, however,  his  or  her  rights  therein: 
provided,  that  the  husband  or  wife  of  such 
intestate  shall  hold  a  lien  npon  such  property 
for  the  value,  at  the  intestate's  death,  of  an 
Improvements  by  him  or  her  thereon,  and 
for  all  moneys  derived  from  the  separate  es- 
tate of  such  husband  or  wife  expended  In 
making  such  Improvements."  Appellants  in- 
sist that  the  legal  title  to  the  real  estate  was 


never  In  Joseph  R.  Hnff;  theratore  the  same 
would  not  revert  to  him  under  section  2473 
(262^,  supra.  It  is  true,  the  real  estate  was 
not  conveyed  to  HufF  by  Buchanan,  but  he 
had  taken  possession  of  the  same  under  the 
contract  of  purchase,  and  paid  the  purchase 
money  therefor,  and  made  lasting  and  valua- 
ble Improvements  thereon,  and  was  the  equi- 
table owner  thereof,  and  could  have  enforced 
specific  performance  of  the  contract  to  con- 
vey. The  fact  that  he  caused  the  deed  to  be 
made  by  Buchanan  directly  to  his  daughter, 
instead  of  to  himself,  and  then  bis  conv^- 
Ing  the  same  to  her,  did  not  deprive  him  of 
his  rights  under  said  section.  It  is  sufficient 
answer  to  this  contention  of  appellants, 
however,  to  say  that  this  conrt  has  hdd 
that  the  donor  on  the  death  of  the  donee 
takes  the  estate  under  said  section  as  heir, 
and  not  as  reversioner  or  remainder-man. 
Wlngate  v.  James,  121  Ind.  69,  22  N.  H.  735. 
Appellants  urge,  howev«,  "that  as  the 
whole  amount  of  property  left  by  said  Ada- 
line  did  not  exceed  one  thousand  dollars,  it 
all  went  to  Alexander  Pickard,  her  widower, 
under  section  2480,  Rev.  St  1881  (section 
2650,  Rev.  St  1894);  that  this  court  had  so 
construed  said  section  In  Thomas  v.  Thomas, 
18  Ind.  9;  and  that  therefore,  the  appdiee, 
John  Pickard,  Is  the  owner  of  all  of  said 
real  estate  under  his  deed  from  the  heirs  of 
Alexander  Pickard."  Said  section  2480  (2650) 
is  as  follows:  "If  a  husband  or  wife  die 
Intestate,  leaving  no  child,  but  leaving  a 
father  or  mother,  or  either  of  them,  then  his 
or  her  property,  real  and  personal,  shall  de- 
scend three-fourths  to  the  widow  or  widow- 
er, and  one-fourth  to  the  father  and  mother 
jointly,  or  to  the  survivor  of  them:  provided, 
that  If  the  whole  amount  of  property,  real 
and  personal,  do  not  exceed  one  thousand 
dollars,  the  whole  shall  go  to  such  widow  or 
widower."  This  conrt.  In  Thomas  v.  Thom- 
as, supra,  said  that  under  section  2489  (2650), 
supra,  "If  the  estate  of  a  husband  who  dies 
Intestate,  without  a  child  or  children  or  their 
descendants,  does  not  exceed  one  thousand 
dollars  in  value,  lands  conveyed  to  him  as 
a  gift  will  not  revert  to  the  donor,  but  will 
go  to  the  widow  of  the  donee."  If  this  is  a 
correct  construction  of  these  sections,  then, 
in  such  a  case.  If  the  whole  amonnt  of  the 
property  left  by  such  husband  had  exceeded 
$1,000,  the  widow  would  be  entitled  to  three- 
fourths  thereof  under  said  section,  and  one- 
fourth  would  have  reverted  to  the  donor;  or, 
If  the  donor  of  the  real  estate  was  neither 
the  father  nor  mother  of  the  donee,  then, 
upon  the  death  of  the  donee  Intestate,  wltb- 
ont  a  child  or  children  or  their  descendants, 
leaving  no  father  or  mother,  but  leaving  a 
widow  or  widower,  such  widow  or  widower 
would  take  the  whole  estate,  without  regard 
to  Its  value,  under  section  2490,  Rev.  St 
1881  (section  2651,  Rev.  St  1894),  which  pro- 
vides: "If  a  husband  or  wife  die  intestate 
leaving  no  child  and  no  father  or  mother  the 
whole  of  his  or  her  property,  real  and  per- 
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Bonal,  shall  go  to  the  sarvlTor."  Such  a  con- 
gtructlon  of  said  sections  wonld,  In  effect, 
nullify  section  2473  (2628),  supra,  proTldlng 
that  in  certain  cases  real  estate  should  revert 
to  the  donor.  This  was  not  the  intent  of  the 
legrislature  In  the  enactment  of  said  sections. 
Thomas  y.  Thomas,  supra,  cited  by  appel- 
lant, was  overruled  by  the  following  cases: 
Myers  v.  Myers,  57  Ind.  307;  Fontaine  t. 
Houston,  86  Ind.  205;  Amos  v.  Amos,  117 
Ind.  37,  19  N.  B.  643.  In  Myers  v.  Myers, 
supra,  one  Myers,  in  consideration  of  love 
and  affection,  and  as  a  gift,  conveyed  to  hia 
son  160  acres  of  land  In  this  state.  The  8<« 
died  in  1872,  intestate,  and  without  issue, 
leaving  sorvlvlng  him  his  widow.  This 
court  held  that  the  widow  took  one-third  of 
said  real  estate,  and  the  father,  aa  donor, 
took,  the  two-thirds  thereof  under  the  provi- 
sions of  sectlMi  2473  (2628),  supra;  that  the 
right  which  is  expressly  saved  to  the  widow 
by  said  last-named  section  is  one-third,  and 
not  three-fonrths,  or  all,  as  provided  by  sec- 
tion 2489  (2650),  as  decided  in  Thomas  v. 
Thomas,  supra,  and  claimed  by  appellant 
In  Fontaine  v.  Houston,  supra,  this  court 
hdd  that  when  a  husband.  In  consideration 
of  love  and  affection,  transfers  his  real  ea- 
tate  to  his  wife  by  conveying  the  same  to 
another,  who  reconveys  the  same  to  the  flrst 
grantor's  wife,  the  whole  of  such  real  estate, 
upon  her  death  Intestate,  without  children 
or  their  descendants,  leaving  her  mother  and 
her  husband  surviving,  reverts  to  her  hus- 
band under  section  2489  (2650),  supra,  and  no 
part  goes  to  the  mother  under  section  2949 
(2660),  supra.  This  court  said:  "The  mean- 
ing of  the  two  sections,  taken  together.  Is 
that,  if  the  wife  die  intestate,  leaving  a  hus- 
band and  no  child,  but  a  father  or  mother 
or  either  of  them,  then  the  property  shall  de- 
scend three-fourths  to  the  widower  and  one- 
fourth  to  the  father  and  mother  Jointly,  or 
the  survivor  of  them;  but,  if  the  property 
were  conveyed  to  the  Intestate  by  such  wid- 
ower in  consideration  of  love  and  affection, 
then  the  whole  of  It  shall  revert  to  him." 
It  is  dear,  we  think,  that  sections  2489  (2650) 
and  2490  (2651),  supra,  do  not  apply  In  cases 
where  the  real  estate  came  to  the  intestate 
by  gift  or  by  conveyance  in  consideration  of 
love  and  affection.  Section  2473  (2628),  pro- 
viding when  tbe  estate  shall  revert  to  the 
donor,  embraces  a  distinct  class  of  cases  not 
otherwise  provided  for,  and  its  provisions 
expressly  except  it  from  the  other  sections, 
except  those  which  give  to  the  surviving 
widow  or  widower  one-third.  It  was  the  in- 
tent of  the  legislature  by  this  secti(»i  to 
save  to  the  widow  or  widower  only  that  part 
of  such  real  estate  as  the  donee  could  not 
have  deprived  such  widow  or  widower  of  by 
wlU  under  any  of  the  other  sections  of  the 
statute.  It  follows  that  the  court  did  not 
err  In  its  conclusions  of  law  as  to  the  inter- 
est owned  In  aald  real  estate  by  appellee. 
There  is  no  available  error  In  the  record. 
Judgment  affirmed. 


(16  lad.  App.  4»> 
AETNA  INS.  CO.  v.  LB  ROY. 
(Appellate  Court  of  Indi«na.     April  15,  1896.) 

EVIDBNpS  — SOFFIOiSNCT  OV  OmBCTION  —  HOTIOX 

roB  New  Thiai/— Rbcokd— Bbvibw. 

1.  One  objecting  to  the  introduction  of  tes- 
timony must  point  out  spedficalfy  the  grounds 
of  hia  objection  thereto,  to  avail  himself  on  ap- 
peal of  an  exception  to  the  ruling. 

2.  The  overmling  of  a  motion  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence  can- 
not l>e  reviewed  on  tppeal,  where  the  affidavit 
f<«  the  new  trial  and  ihe  affidavits  of  the  pro- 
posed witnesses  are  copied  into  the  transcript  by 
the  clerk,  foUowinc  the  motion  for  a  new  trial, 
as  they  should  be  brouKbt  into  the  record  by  bill 
of  exceptions,  or  by  order  of  coort. 

Appeal  from  circuit  court,  Madison  coun- 
ty;  A.  Ellison,  Judge. 

Action  by  Celine  Le  Roy  against  the  Aetna 
Insurance  Company.  From  a  judgmoit  for 
plaintiff,  defendant  appeals.    Affirmed. 

Ghas.  L.  Henry,  Byron  McM&han,  and  Jaa. 
A.  Van  Asdol,  for  appellant.  Chlpman,  Kelt- 
ner  &  Hendee,  for  app^ee. 

REINHARO,  J.  This  is  an  action  on  a 
policy  of  fire  insurance.  The  appellant  con- 
tends that  its  demurrer  to  the  complaint 
should  have  been  sustained  because  that 
pleading  does  not  allege  that  the  inoperty 
was  destroyed  by  fire.  It  appears  that  the 
clerk.  In  making  out  the  original  transcript, 
had  omitted  to  copy  the  words  "by  fire" 
after  the  words  "totally  destroyed,"  In  copy- 
ing the  complaint  This  defect  has  since 
been  remedied  by  the  correction  of  the  rec- 
<Mxl  In  obedience  to  the  writ  of  certiorari. 
No  other  defect  Is  pointed  out 

The  appellant  has  assigned  the  overruling 
of  Its  motioD  for  a  new  trial  as  error. 
Among  the  causes  assigned  in  the  motion  ia 
that  of  insufficiency  of  the  evidence  to  sus- 
tain the  verdict  The  ^pellee's  counsel  in- 
sist that  the  evidence  is  not  properly  in  the 
record.  We  have  not  felt  it  necessary  to 
examine  this  point 

Appellant's  counsel  think  the  Jury  allowed 
the  appellee  for  more  property  than  she  lost 
by  the  fire.  It  is  admitted  that  she  lost  some 
property  covered  by  the  policy.  The  appel- 
lee testified  she  lost  much  more  than  the 
Jury  gave  her  credit  for.  There  was  a  con- 
flict in  the  evidence  as  to  the  amount  lost, 
and  the  value  thereof.  If  the  Jury  believed 
the  appdlee,  as  they  had  a  right  to  do,  there 
Is  ample  evidence  to  support  the  verdict 

It  Is  also  assigned  as  a  ground  for  a  new 
trial  that  the  court  erred  in  refusing  to 
strike  out  the  testimony  of  the  appellee  as 
to  the  loss  of  a  barrel  of  wine,  and  its 
value.  After  the  appellee  had  been  asked  to 
give  a  list  of  the  property  destroyed,  she 
mentioned,  among  other  things,  "one  barrel 
of  wine,  forty-five  gallons,  forty-five  dol- 
lars." No  objection  seems  to  have  been 
made  to  the  question  or  answer  at  the  time, 
but  subsequently  the  appellant's  counsel 
moved  to  strike  out  the  testimony  of  the 
witness  relating  to  said  barrel  of  wine.    The 
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conrt  oFerruIed  the  moUoii,  and  the  appel- 
lant excepted.  No  reason  woe  giyen  by  ap- 
pellant's  counsel  for  the  Incompetency  of 
the  testimony,  nor  does  It  appear  upon  what 
the  motion  to  strike  it  ont  was  predicated. 
There  was  therefore  no  available  error  in 
the  mllng.  One  objecting  to  the  introduc- 
tion of  testimony  must  point  out  specifically 
the  grounds  of  hie  objection  thereto,  In  ord» 
to  avail  himself,  on  appeal,  of  an  exception 
taken  to  the  ruling.  Railway  Co.  ▼.  Wrape, 
4  Ind.  App.  108,  SO  N.  B.  427. 

Another  cause  assigned  in  the  motloii  tat 
a  new  trial  was  that  of  newly-discovered 
evidence.  This  question  Is  not  projteriy  pre- 
sented. What  purports  to  be  the  affidavit 
for  the  new  trial  and  the  afBdavlts  of  the 
proposed  witnesses  is  copied  into  the  tras- 
scrlpt  by  the  clerk,  following  the  motion  for 
a  new  trial.  None  of  the  affidavits  is 
brought  Into  the  record  by  bill  of  exceptlonB, 
or  by  order  of  court.  Hence  they  are  no  part 
of  the  record,  and  cannot  be  examined  on  ap- 
peal. Gross  V.  Halsley,  2  Ind.  App.  23,  28 
N.  E.  123;  Railroad  Co.  v.  Am<M,  8  Ind. 
App.  297,  34  N.  E.  742. 

For  these  reasons,  and  many  others  that 
might  be  mentioned,  no  error  has  been 
shtfwn  In  the  ruling  upon  the  motion  for  a 
new  trlaL 

It  may  not  be  improper  to  state  that  thM« 
is  much  evidence  in  this  case  which  throws 
a  strong  suspicion  upon  the  greater  portion 
of  appellee's  claim,  but,  aa  already  observed, 
the  Jmy  seem  to  have  believed  the  appellee's 
testimony.  In  preference  to  that  of  other 
witnesses,  and  It  Is  not  our  province  to  in- 
quire Into  the  correctness  of  this  c<mclU8lon. 
We  find  no  reversible  error.  Judgment  af- 
firmed. 


416  Ind.  App.  flS6) 

HORNB  V.  WESTERN  REFRIGERATiWQ 
CO. 

(Appellate  Conrt  of  Indiana.     April  15,  1896.) 

Ck>!IVMOTINe  BVIDBKCE— RevIBW  ON  APPBAI* 

That  there  was  evidence  In  the  record, 
in  an  action  for  >.ood8  sold,  aapportlng  defend- 
ant's theory  that  ne  did  not  buy  said  goods  on 
his  individual  credit,  but  that  they  were  sold  by 
plaintiff  to  defendant's  alleged  principal,  and 
that  defendant  was  acting  as  the  manaaer  of 
said  principal,  will  not,  of  itself,  jnst^r  the  ap- 
pellate court  in  reversing  a  jadgment  tor  plain- 
tiff. 

Appeal  from  drcnlt  conrt,  Orant  county;  J. 
L.  Custer,  Judge. 

Action  hf  the  Western  Refrigerating  Com- 
pany against  Robert  H.  Home  for  goods  B<^d 
and  delivered.  There  was  Judgment  for  plaln- 
tifl,  and  d^endant  appeals.    Affirmed. 

Carroll  &  Dean,  for  appellant  P.  B.  Man- 
ley  and  E.  E.  Friedllen,  for  appellee. 

DAVIS,  J.  The  only  error  assigned  in  this 
court  is  that  the  trial  court  erred  In  over- 
ruling appellant's  motion  for  a  new  trial. 
The  only  question  discussed  by  counsel  for  ap- 


pellant on  this  appeal  la  that  the  decision  of 
the  drcnlt  court  is  not  sustained  by  sufficient 
evidence.  The  contention  of  counsel  for  ap- 
pellee Is  that  the  eggs  in  question  were  sold 
and  shipped  by  appellee  to  an>ellant  on  his 
individual  credit.  Oounsel  for  appellant  in- 
sist that  the  sale  was  to  the  R.  H.  Home  Prod- 
uce Company  and  that  there  U  no  evidence 
in  the  record  tending  to  prove  that  the  eggs 
were  bought  by  or  for  appellant,  or  on  his  ac- 
oonnt,  or  that  they  were  delivered  to  him,  or 
accepted  by  him  as  his  goods.  In  other 
words,  the  only  controversy  at  the  trial  waa 
whether  the  eggs  were  add  and  delivered  by 
appellee  to  appellant  on  his  Individual  credit, 
or  to  him  as  agent  for  the  R.  H.  Home  Prod- 
uce Omnpany.  We  have  carefully  read  the 
evidence.  In  our  ojrtnlon,  the  letter  written 
by  appellant  to  ^pelleev  in  connection  with 
the  other  fkcts  and  drcnmstances  in  the  case, 
when  construed  most  favorably  In  behalf  of 
the  aiqtellee^  Is  anffident  to  warrant  the  Infer- 
ence by  the  trial  court  tliat  the  egga  were  sold 
and  shipped  by  appellee  to  appellant  on  his 
hadMdnal  credit  The  fact  tliat  there  is  evi- 
dence in  the  recori  supporting  appellant's 
tiieoiy  of  the  transaction,  that  he  did  not  buy 
the  eggs  on  his  Individual  credit  but  that 
they  were  sold  by  appdlee  to  the  R.  H.  Home 
Produce  Oompuiy,  and  that  In  all  that  was 
done,  the  appellant  was  acUng  as  the  man- 
ager of  the  company,  would  not  Justify  this 
court  In  reversing  the  Judgment  of  the  trial 
court  Smith  v.  Stump,  12  Ind.  App.  869,  40 
K.  B.  279;  Haines  v.  Porch,  9  Ind.  App.  413, 
se  N.  E.  926.  Finding  no  reversible  error  In 
the  record,  the  Judgment  is  affirmed. 


(16  Ind.  App.  38) 
LEVI  et  aL  V.  ALLEN. 
(Appellate  Court  of  Indiana.     April  14,  1896.) 
UoRVLioTiiia  KviDBHOB— Rsviaw— DavBRss— Ab- 

SBHOB  or  FlMDISeS— BfFBOIS— OVBBKUUSIO 

Dbuobbbb— Uabmlbsb  Kbbob. 

1.  A  finding  on  conflicting  evidence  will  be 
regarded  as  final  on  appeaL 

2.  In  an  action  for  goods  sold,  the  absence  of 
a  finding  on  the  facts  alleged  in  the  answer  as 
constituting  a  purchase  with  warranty,  of  which 
it  avers  a  breach,  is  equivalent  to  a  finding 
against  defendant  as  to  such  facts. 

3.  A  party  is  not  harmed  by  the  overroling 
of  a  demurrer  to  an  answer  which  the  court  by 
its  finding,  declares  untrue. 

Appeal  from  circuit  conrt,  Washington 
county;  Samuel  B.  Voyles,  Judge. 

Action  by  Adolph  Levi  and  others  against 
Robert  W.  Allen  for  goods  sold  and  deliv- 
ered. There  was  a  Judgment  for  defendant 
and  plaintlfts  appeaL    Affirmed. 

Alspangh  &  Lawler,  for  appellants.  Zaring 
&  Hottel  and  Mitchell  ft  MitcheU,  for  appd- 
lee. 

OAVIN,  0.  3.  Appellants  sned  appdlee 
for  goods  sold  and  delivered.  The  case  waa 
tried  upon  answer  of  general  denial  and  sev- 
eral special  pleas.    The  court  found  the  facts 
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specially,  with  conclusions  of  law  In  faTor  of 
app^ee,  upon  whicli  judgment  was  rendered, 
over  a  motion  tot  new  trial.  It  Is  not  dis- 
puted that  the  goods  were  shipped  to  and 
received  by  appellee.  Hia  theory  of  the  case 
Is  that  appellants'  salesman  tried  to  seU  him 
goods,  but  he  refused  to  buy;  that  the  sales- 
man then  proposed  to  put  goods  Into  his  store 
to  be  sold  by  him  for  appellants,  and  to  be 
paid  for  as  sold,  certain  discounts  being  al- 
lowed on  payments  made  within  a  certain 
time,  the  gooda  to  belong  to  appellants  until 
sold;  that  a  few  days  afterwards,  being  In 
LoulsYlIle,  he  called  at  appellants'  store,  to 
make  their  acquaintance,  as  the  salesman  had 
requested  him  to  do;  that  he  then  Informed 
appellants  of  the  arrangement  made  with  the 
salesman,  and  expressed  his  doubts  as  to  its 
wisdom,  but  the  amount  of  the  bill  was  re- 
duced from  about  $800  to  $433,  and  the  goods 
were  shipped  to  him  under  the  contract  with 
the  salesman.  App^lants'  version  is  that  ap- 
pellee came  to  see  them  In  person,  in  response 
to  a  letter  asking  as  to  his  financial  condltiMi; 
that  the  first  order  or  bill  was  mutually  aban- 
doned and  canceled,  because  they  refused  to 
fill  It;  and  that  appellee  then  and  there,  after 
examination  and  inspection  of  samples,  select- 
ed and  purchased  the  goods  «bipped.  It  must 
be  admitted  that  there  is  much  In  appellee's 
conduct,  letters,  and  statements  which  cor- 
roborates appellants'  version  of  the  deal;  but 
yet  appellee  testifies  squarely  to  his  theory, 
and  explicitly  denies  any  lnsi)ectlon  of  sam- 
ples, selection  of  goods,  or  purchase  at  Louis- 
ville, or  any  modification  of  the  original  ar- 
rangement, except  as  to  the  quantity  of  goods 
to  be  sent  him.  The  trial  court  determined 
the  conflict  in  appellee's  favor,  and  this  de- 
termination, where  there  Is,  as  here,  a  con- 
flict, must  be  by  us  regarded  as  final.  De 
Pauw  University  v.  Smith,  11  Ind.  App.  814, 
38  N.  B.  1093. 

The  burden  was  Qp<xi  app^lants  to  prove 
an  absolute  sale.  The  finding  of  the  court 
expressly  shows  that  appellee  did  not  buy 
the  goods,  but  they  were  forwarded  to  him 
under  the  arrangement  with  the  salesman  to 
be  sold  by  appellee,  "the  goods,  however,  to 
be  and  remain  the  property  of  plaintiff  until 
sold,"  and  that  only  $100  worth  of  the  goods 
were  sold;  th&t  this  amount  had  been  paid 
to  appellants  by  appellee,  who  had  also  of- 
fered to  return  the  remainder  of  the  goods. 
Under  the  facts  thus  found,  appdlants  were 
clearly  not  entitled  to  recover. 

Complaint  is  made  of  the  court's  action  in 
overruling  the  demurrer  to  the  third  para- 
graph of  answer.  Appellants  insist  that  this 
Is  either  an  answer  of  breach  of  warranty  or 
claiming  a  rescission,  while  appellee  argues 
that  it  sets  up  a  conditional  sale.  The  an- 
swer, in  our  opinion,  plainly  admits  an  ab- 
solute purchase,  with  a  warranty,  of  which 
It  avers  a  breach.  Viewing  It  thus,  whether 
it  be  considered  as  merely  setting  up  the 
damages  occasioned  by  the  breach,  or  seek- 
ing or  averring  a  rescission,  the  special  find- 


ing is,  as  to  Uie  Issue  presented  by  It,  found 
in  appellants'  favor.  As  to  facts  averred  In 
this  answer,  the  burden  was  upon  appellee. 
The  absence  of  a  finding  upon  the  facts  there- 
in contalivd  Is  equivalent  to  a  finding  against 
appellee  as  to  such  facts.  Suit  v.  Warren 
School  Tp.,  8  Ind,  App.  665,  36  N.  B.  291; 
Shipps  V.  Atkinson,  Bind.  App.  505,  36  N.  B. 
375.  There  is  In  the  finding  nothing  what- 
ever to  indicate  any  warranty.  Appellants 
could  not  be  harmed  by  the  overruling  of  the 
demurrer  to  an  answer  which  the  court,  by 
Its  special  finding,  declares  untrue.  Sonders 
T.  JefCries,  98  Ind.  31;  Bartlett  v.  Railway 
Co.,  94  Ind.  28L  Even  were  answers  found 
to  be  true,  the  apptilants  would  be  entitled 
upon  their  f^eepti<mB  to  the  correct  conclu- 
sion of  law  thereon,  and,  under  the  decisions, 
the  encor  would  be  harmless.  Scanlln  v. 
Stewart,  138  Ind.  574,  37  N.  B.  401,  and  38 
N.  B.  401;  Woodward  v.  MitcheU  (Ind.  Sup.) 
89  N.  B.  487.  So  far  as  the  findings  are  fa- 
vorable to  appellee,  they  are  based  upon  facts 
provable  under  the  general  denial.  The  de- 
fense established  by  the  facts  set  forth  Is  In 
direct  denial  of  the  case  counted  upon  by  the 
complaint,  and  sustained  by  appellants'  evi- 
dence. Crmn  v.  Yundt,  12  Ind.  App.  308,  40 
N.  B.  79.  The  conclusi(»s  of  law  and  Judg- 
ment must  therefore  necessarily  be  founded 
on  pleadings  other  than  this  third  paragraph. 
No  error  can  be  predicated,  then,  upon  the  rul- 
ing. Thresher  Co.  v.  Kennedy,  7  Ind.  App. 
502,  34  N.  B.  856.  We  may  add  that  we 
have  searched  the  rectxd  carefully,  and  are 
unable  to  find  any  demurrer  to  this  para- 
graph, although  our  decision  has  not  been 
based  upon  its  absence;  but  we  have  con- 
sidered the  questions  as  though  the  record 
showed  the  paragraph  duly  tested  by  proper 
demurrer.    Judgment  affirmed. 


(15  Ind.  App.  40 

WILSON  T.  BVBRS. 

(Appellate  Court  of  Indiana.     April  15,  1896.) 

Action  bt  Empixjtb— Qbs«b*l  Verdict— Bpkoiai. 
istbrrooatoribs— cohpuot. 

1.  If  special  interrogatories  cannot  be  recon- 
ciled with  the  general  Terdict  upon  any  reason- 
able hypothesis,  the  general  verdict  must  give 
way  to  the  answers  of  the  interrogatories. 

2.  Plaintiff  alleged  that  she  was  employed 
to  perform  certain  work,  in  itself  free  from  spe- 
cial danger,  but  that  defendant  required  her  to 
leave  her  regular  employment,  and  sssist  in 
operating  a  dangerous  machine,  with  the  opera- 
tion of  which  she  was  unacquainted.  The  jury, 
in  answer  to  interrogatories,  found  that  the  dan- 
gers from  operating  said  madiine  were  in  get- 
ting the  fingers  or  hand  between  the  rollers,  that 
the  danger  wos  apparent,  and  that  plaintiff  had, 
a  number  of  times  prior  to  the  time  she  was  in- 
jured, assisted  in  its  operation  in  the  line  of  her 
employment.  Eeld,  that  a  general  verdict  tor 
plaintiff  was  in  irreconcilable  conflict  with  the 
answers  to  the  interrogatories. 

Appeal  from  circuit  court,  Delaware  coun- 
ty;  Q.  H.  Koons,  Judge. 

Action  by  Mary  Wilson  against  James  N. 
Brers  for  personal  injuriea     There  was  a 
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judgment  for  defendant  notwlthatandlng 
the  general  verdlet,  and  plalntUT  appeals. 
Afflnned« 

Wagner  8c  Bingham,  for  appellant  Ryan 
ft  Thompson  and  &.  0.  Griffith,  for  appel- 
lee. 

BOSS,  J.  The  appellant  sned  appellee  to 
recover  damages  for  personal  Injuries  re- 
celyed  by  her  while  in  his  employ.  There 
was  a  trial  by  Jury,  and  a  general  vordict 
In  faTor  of  appellant  With  their  rerdlct 
the  Jnry  answered  and  returned  a  number 
of  interrogatories  submitted  to  them.  On 
motion  of  appellee,  the  court  rendered  judg- 
ment in  his  tayor  on  the  answers  to  the  In- 
terrogatories, notwithstanding  the  general 
Terdlct 

The  appellant  Insists  that  the  answers  to 
the  interrogatories  are  not  in  Irreconcilable 
conflict  with  the  general  rerdlct,  and  tluit 
the  court,  therefore,  erred  la  rendering  jtidg^ 
ment  in  favor  of  the  appellee  npon  such 
answers.  WhUe  it  is  true  that  every  rea- 
sonable presumption  arises  In  favor  of  a 
general  verdict  It  must  also  be  remember- 
ed that  Interrogatories  submitted  to,  and  an- 
swered and  returned  by,  the  Jnry,  are  a 
part  of  their  verdict,  and  the  same  presump- 
tions arise  in  reference  to  such  answers  as 
to  the  general  verdict  Hence,  although,  as 
to  the  general  verdict  the  presumption  is 
that  the  jury  have  found  every  material 
fact  necessary  to  be  found  to  sustain  such 
verdict,  as  to  the  answers  to  the  interroga^ 
torles  the  presumption  is  that  the  answers 
so  made  are  true.  The  same  presumption 
of  verity  attaches  to  both,  and  for  that  rea- 
son, If  they  are  reconcilable,  one  with  the 
other,  upon  any  reasonable  hypothesis  un- 
der the  issues,  it  Is  the  duty  of  the  court  to 
do  so;  but  If  they  cannot  be  reconciled,  the 
general  verdict  must  give  way  to  the  an- 
swers to  the  interrogatories. 

In  her  complaint,  appellant  charges  that 
the  appellee  owned  and  operated  a  laundry 
In  the  city  of  Muncle,  in  which  h6  used  a 
certain  machine,  called  a  "mangle,"  which 
was  dangerous  to  operate;  that  appellant 
was  employed  by  him  In  his  office,  and  her 
duties  under  such  employm^it  "consisted  in 
the  doing  of  office  work  In  the  office  of 
the  said  laundry";  that  she  was  not  famil- 
iar with  the  operation  of  said  mangle,  but 

that  on  the  day  of  December,  185J3, 

appellee  required  her  to  leave  her  regular 
office  duties,  and  to  go  and  assist  In  oper- 
ating said  mangle;  that  when  the  mangle 
was  running  with  full  pressure  on,  it  was 
lees  dangerous  than  when  the  pressure  was 
but  partially  on,  and  that  the  machine  was 
not  nsnally  permitted  to  run  with  tlie  pres- 
sure partially  oS;  that  when  api>ellee  re- 
quired appellant  to  assist  In  operating  the 
mangle,  he  had  negligently  and  carelessly 
started  and  permitted  said  machine  to  be 
And  remain  running  with  the  pressure  par- 


tially off;  and  that,  on  aeooont  thereof,  It 
was  rendered  dangerous  to  operate.  It  Is 
also  alleged  that  appellant  was  misled  as  to 
the  condition  of  the  machine,  but,  believing 
It  to  be  in  proper  order,  and  In  condition 
to  operate,  attempted  to  operate  the  same, 
bnt  got  her  fingers  caught  and  drawn  Into 
the  rollers,  and  her  hand  Injured. 

▲  great  vaaaj  interrogatories  were  sul^ 
mltted  to  and  answered  by  the  Jury,  and 
while  some  of  the  answers  thereto  are  in- 
consistent with  each  other,  there  are  others 
which  are  not  contradicted,  which  are  whol- 
ly Inconsistent  with  the  appellant's  right  to 
recover.  The  theory  upon  which  apitellant's 
complaint  proceeds  is  that  she  was  emidoy- 
ed  to  perform  certain  work.  In  itself  tree 
from  special  dangos,  bnt  that  the  appellee 
required  her  to  leave  her  regular  employ- 
ment, and  assist  in  operating  a  dangerous 
machine,  with  the  operation  of  which  ^e 
was  unacquainted.  The  jury,  in  answer  to 
the  Interrogatories,  find  that  the  danger^ 
from  operating  the  mangle  were  in  getting 
the  fingers  or  hand  between  the  rollers,  that 
the  danger  was  apparent  and  that  appel- 
lant had,  a  number  of  times  prior  to  the 
time  she  was  Injured,  assisted  In  its  oper- 
ation. Considering  all  of  the  answers  to- 
gether, it  Is  apparent  that  the  appellant  was 
not  only  familiar  with  the  machine  and  Its 
operation,  but  that  she  did,  in  the  line  of 
her  employment,  assist  In  its  operation. 
That  the  dangers  attendant  upon  its  opera- 
tion were  open  and  apparent  Is  clear.  The 
court  did  not  err  in  sustaining  the  appellee's 
motion  for  Judgment  In  his  favor  on  the 
answers  to  the  interrogatories.  Judgment 
affirmed. 


LOTZ,  J., 
clsion. 


did  not  participate  In  this  de- 


(16  Ind.  App.  42) 
WOODABD  V.  MTBBS. 
(Appellate  Court  of  Indiana.     April  14,  1896.) 

RSPIAVIK  —  Al/tlBMATIVa    JdDOMBHT  —  CBATTSIt 
HOBTOAOB— AOISTBB'8  LiSN. 

1.  Where  plaintiff  in  replevin  has  possession 
of  the  property  under  the  writ  s  judgment  in 
favor  of  defendant  must  conform  to  Rev.  St 
1894,  I  1618  (Rev.  St  1881,  S  1550),  and  be  for 
his  costs  and  a  return  of  the  ^operty. 

2.  Where  the  evidence  in  replevin  shows 
that  defendant's  agisting  lien  was  created  en- 
tirely after  the  maturity  of  a  chattel  mortgage 
on  the  Btodc,  and  that  the  mortgagee  had  knowl- 
edge that  the  stock  was  placed  in  the  hands  of 
the  agister  to  be  fed  and  cared  for  by  him,  and 
warrants  the  inference  by  the  jury  that  the  feed- 
ing and  carine  for  the  stock  was  with  the  mort- 
gagee's Implira  consent  a  verdict  and  judgment 
in  favor  of  the  defendant  will  not  be  set  aside. 

Appeal  from  circuit  court,  Blkhart  county; 
H.  D.  Wilson,  Judge. 

Action  by  Amos  Myers  against  Tidlar  J. 
Woodard  in  replevin.  From  a  Judgment  in 
favor  of  defendant,  plaintlft  appeals.  Re- 
versed. 
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Stephens  &  Chester  .and  Chamberlain  & 
Turner,  for  appellant  Dodge  &  Hubbell,  for 
appellee. 

DAVIS,  J.  This  waa  an  action  In  replevin, 
Instituted  by  appellant  against  appellee,  to 
recorer  the  possessloa  of  one  chestnut  sorrel 
colt.  The  appellant  alleged.  In  his  com- 
plaint, that  he  was  the  owner  of  the  colt  by 
virtue  of  a  chattel  mortgage,  the  condition  of 
which,  having  been  broken,  entitled  him  to 
the  immediate  possession.  It  Is  averred  that 
the  mortgage  was  duly  recorded.  No  guea- 
tion  Is  raised  as  to  the  sufficiency  of  the 
complaint  Appellee  answered  by  a  general 
denial'  A  trial  by  a  Jury  in  the  circuit  court 
resulted  In  a  finding  that  appellee  was  enti- 
tled to  the  possesstcA  of  the  colt  by  reason 
of  an  agister's  lien  for  the  keep  and  care  of 
fsald  animal,  which,  at  the  time  of  the  bring- 
ing of  the  suit  amounted  to  9^2,  and  that  the 
colt  was  worth  $55  when  appellant  obtained 
possession  thereof  by  the  writ  of  replevin. 
Appellant's  motion  for  a  new  trial  was  over- 
ruled. The  court  rendered  judgment,  on  the 
verdict,  that  appellant  should  forthwith  re- 
turn said  colt  to  appellee,  and  pay  all  costs 
of  said  proceedings,  and  in  default  thereof 
that  appellee  recover  of  appellant  the  sum 
of  $52  and  his  costs.  Appellant  moved  the 
court  to  modify  the  Judgment  so  as  to  be  a 
simple  Judgment  for  the  return  of  the  prop- 
erty and  costs.  This  motion  was  overruled. 
The  errors  assigned  are:  (1)  The  court  err- 
ed in  overruling  appellant's  motion  for  a  new 
trial.  (2)  The  court  erred  in  overruling  ap- 
pellant's motion  to  modify  the  Judgment. 

The  case  originated  in  the  court  of  the  city 
of  Elkhart  It  reached  the  circuit  court  on 
appeal.  The  Jurisdiction  and  practice  of  the 
court  of  the  city  of  Elkhart  are  the  same  as 
that  of  a  Justice  of  the  peace.  Rev.  St  1894, 
S  3669  (Rev.  St  1881,  S  3206);  Berkey  v.  aty 
of  Elkhart  (Ind.  App.)  41  N.  E.  604.  In  such 
actions  if  the  "defendant  prevail.  Judgment 
shall  be  rendered  In  his  favor  for  his  costs 
and  that  he  have  return  of  the  property." 
Rev.  St  1894,  §  1618  (Rev.  St  1881,  g  1550). 
In  the  language  of  Judge  New,  in  Everman 
V.  Hyman,  8  Ind.  App.  459,  464,  29  N.  E. 
1140,  "The  Justices  act  does  not  permit  a 
judgment  In  the  alternative  in  favor  of  the 
defendant  when  the  plaintiff  has  the  posses- 
sion of  the  property  under  the  writ"  It  is 
clear  that  the  contention  of  counsel  for  ap- 
pellant that  the  trial  court  erred  in  overrul- 
ing appellant's  motion  to  modify  the  judg- 
ment must  prevaU. 

Did  the  court  err  In  overruling  appellant's 
motion  for  a  new  trial?  The  evidence  dis- 
closes that  the  mortgage  was  executed  to  ap- 
pellant by  the  owner  of  the  colt  on  the  30th 
day  of  December,  1892,  and  that  the  note 
secured  by  the  mortgage  became  due  on  the 
30th  day  of  March,  1893;  that  appellee  was 
engaged  In  the  business  of  feeding  and  tak- 
ing care  of  live  stock  for  others  for  hire,  and 
that  on  or  about  the  15th  of  April,  1893,  aft- 


er the  matnritjr  of  the  debt  secured  by  the 
mortgage,  the  mortgagor  left  the  colt  with 
appellee,  to  be  fed  and  taken  care  of  by  blm; 
that,  within  a  few  days  thereafter,  appellant 
was  Informed  by  the  mortgagor  that  the  colt 
had  been  so  left  with  appellee,  and  that  ap- 
pellant from  that  time  forward  knew  that 
appellee  was  feeding,  pasturing,  and  caring 
for  the  colt;  that  appeUee  pastured,  fed,  and 
cared  for  the  c<dt  until  the  30th  of  Novem- 
ber, 1894,  when  this  suit  was  commenced. 
There  is  also  evidence  fairly  tending  to  prove 
that  when  the  colt  was  placed  in  the  hands 
of  appellee.  It  was  only  10  months  old;  that 
it  was  too  ]K>ang  for  service;  that,  during 
the  time  appeUee  had  possession  of  the  colt, 
the  mortgagor  was  a  traveling  man;  and 
that  he  was  nnabie  to  i>ay  his  debts  or  any 
part  thereof.  When  the  colt  was  left  in  the 
care  of  appellee,  the  mortgage  debt  was  past 
due,  and  the  appellant  was  unable  to  Induce 
the  nkortgagor  to  pay  any  part  thereof.  Or- 
dinarily, the  lien  of  a  chattel  mortgage  duly 
recorded  is  paramount  to  that  of  an  agister 
for  subsequently  pasturing  the  mortgaged 
stodc,  unless  It  is  shown  that  the  mortgagee 
consented,  either  expressly  or  Impliedly,  that 
auch  stock  might  be  so  pastured  and  subject- 
ed to  such  lien.  This  role  is  especially  ap- 
plicable where  the  lien,  for  agisting  is  cre- 
ated before  the  maturing  of  the  mortgage 
debt  Hanch  v.  Ripley,  127  Ind.  161,  26  N. 
B.  70;  Wright  V,  Sherman  (S.  D.)  62  N.  W. 
1093;  Blain  v.  Manning,  36  111.  App.  214.  In 
this  case,  however,  the  agisting  lien  was  cre- 
ated entirely  after  the  maturity  of  the  mort- 
gage debt  In  addition  to  this  fact,  not  only 
did  the  mortgagee  have  knowledge  that  the 
colt  was  placed  in  the  hands  of  the  agister  to 
be  fed  and  cared  for  by  him,  but  the  dream- 
stances  shown  by  the  evidence  are  such,  when 
considered  most  strongly  in  behalf  of  appel- 
lee, as  to  warrant  the  Inference  by  the  Jury 
that  the  feeding,  pasturing,  and  caring  f<«' 
the  colt  by  appellee  was  with  his  Implied 
consent  Moreover,  the  failure  of  appellant 
to  assert  his  right  to  the  possession  of  the 
colt  on  breach  of  the  condition  for  the  pay- 
ment of  the  debt  when  due,  in  view  of  the 
fact  that  the  feed  and  care  of  the  oolt  by  ap- 
pellee was  necessary  to  the  preservation  of 
the  life  of  the  animal,  might  have  been  fairly 
construed  by  the  Jury,  under  the  circumstan- 
ces, as  a  waiver  of  his  superior  lien  by  ap- 
pellant in  favor  of  the  agister's  lien. 

We  are  not  required  to  determine  what 
weight,  if  any,  should  have  been  given  to  the 
fact,  if  It  appeared,  that  the  mortgage  debt 
had  not  been  due,  or  that  the  mortgagor 
was  probably  paying  for  the  pasturing  and 
care  of  the  colt,  qf  if  appellee  had  been  us- 
ing the  colt  or  if  appellant  had  been  in- 
duced by  any  staten^ents  or  representations 
of  the  mortgagor  or  appellee  to  delay  assert- 
ing his  rights  under  the  mortgage.  All  that 
we  decide,  op  this  question,  is  that,  as  the 
case  comes  to  us,  we  fail  to  see  any  sufficient 
reason  for  this  court  setting  aside  the  verdict 
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of  the  jury  and  fhe  Judgnnent  of  the  trial 
conrt  on  the  evidence.  The  Jndgment  Is  re- 
versed, with  Instructions  to  sustain  appel- 
lant's motion  to  modify  the  Judgment,  at 
costs  of  appellee. 


<15  lad.  App.  S4) 

OALBRAITH  et  al.  v.  HOLMES  et  al. 
(AK)eUate  Court  jf  Indiana.     April  14,  1896.) 
Statxttb  or  Fracds  —  Su.b  or  Gtoops  —  P^btijU, 

PiLTUBNT — DbLIVIBT. 

1.  Where  plaintiff  orally  contracted  to  birr 
a  car  load  of  wheat  from  defendant  and  agreed, 
as  payment,  to  credit  an  acconnt  dne  from  de- 
fendant, and  to  send  him  goods  to  make  np  the 
balance,  the  agreement  as  to  credit  to  be  allow- 
ed on  defendant's  account  was  not  such  a  partial 
payment  as  woiUd  take  the  transaction  oat  of 
the  statute  of  frauds,  there  being  no  recdpt  or 
actual  credit  given  at  the  time. 

2.  Where  plaintiff  contracted  with  defend- 
ant for  the  purchaso  of  a  car  load  of  wheat,  and 
defendant,  stating  that  be  had  a  car  of  wheat  at 
a  railroad  station  several  miles  distant,  agreed 
to  have  the  same  shipped  at  once  to  plaintiff,  and 
to  send  him  the  bill  of  lading,  the  agreement  to 

.  ship,  being  executory,  did  not  constitute  deliv- 
ery, within  the  statute  of  frauds. 

Appeal  from  circuit  court,  Decatur  county; 
John  D.  Miller,  Judge. 

This  was  an  action  brought  by  Francis  J. 
Oalbraith  and  others  against  Calvin  Holmes 
and  others  to  recover  the  value  of  a  car  load 
of  wheat.  There  was  a  Judgment  for  de- 
fendants, and  plaintiffs  appealed.    Affirmed. 

Gortez  Ewing  and  Davidson  Wilson,  for 
appellants.  Bonner,  Sackett  &  Bennett  and 
Jenkins  &  Parker,  for  appellees. 

LOTZ,  J.  The  appellants  sued  the  appel- 
lees to  recover  the  possession  of  a  car  load 
of  wheat  On  the  trial  of  the  cause,  appel- 
lants gave  evidence  which  tended  to  prove 
these  facts:  The  appellants  were  millers, 
engaged  in  manufacturing  flour  and  com 
meal.  The  appellee  Calvin  Holmes  was  a 
dealer  in  grain,  wheat,  and  floor.  The  ap- 
pellants had  sold  to  Holmes  a  bill  of  flour, 
and  there  was  a  balance  due  from  bim  to 
them  of  1109.40.  This  balance  was  repre- 
sented In  an  open  account  The  appellants' 
mill  was  situated  at  the  town  of  Bumey,  and 
Holmes  did  business  at  a  place  known  as 
Letts  Comer,  the  two  places  being  several 
miles  apart  On  the  28th  of  October,  1894, 
the  appellants  called  ujpon  Holmes  at  his 
place  of  business,  and  proposed  to  buy  of 
him  a  car  load  of  wheat  at  46  cents  per 
bushel,  and  to  give  In  payment  therefor  the 
account  and  other  flour  and  com  meal,  at 
prices  and  in  quantities  sufficient  to  pay  for 
the  whole  of  the  car  load  of  wheat  Holmes 
stated  that  he  had  a  ear  load  of  wheat  at 
Bremersvllle,  another  station  on  the  railroad, 
several  miles  distant;  that  he  would  accept 
the  proposition,  and  let  them  have  the  car 
load  at  Bremersvllle.  It  was  agreed  that 
Holmes  should  ship  this  car  load  to  such 
point  as  appellants  might  designate,  and  send 


the  bin  of  lading  to  them.  Holmes  also  fur- 
nished appellants  with  sacks  in  which  to 
ship  the  flour  to  him,  and  appellants'  took, 
such  sacks  with  them  to  their  mill.  No  notOr 
contract,  or  memorandum  of  this  transaction 
was  made  and  signed  by  any  of  the  parties  ^ 
nor  was  there  any  receipt  given  for  the  ac- 
count, nor  any  entry  or  credit  therefor  ever 
made  upon  the  books  of  appellants;  nor  did 
the  appellants,  before  the  bringing  of  this 
suit,  ever  obtain  the  actual  possession  of 
this  car  load  of  wheat;  nor  did  they  ever 
deliver  any  flour  or  meal,  or  give  anything 
of  value,  to  Holmes,  as  a  part  of  such  trans- 
action, or  in  pursuance  of  such  contract. 
On  the  next  day  after  the  transaction. 
Holmes  made  an  assignment  of  his  property 
for  the  beneflt  of  his  creditors,  and  the  car 
load  of  wheat  came  into  the  possession  of 
his  assignee,  at  the  station  of  Bremersvllle. 
At  the  conclusion  of  the  evidence,  the 
court  Instructed  the  Jury  to  return  a  verdict 
for  the  appellees.  The  appellants  insist  that 
this  action  of  the  court  was  erroneous;  that 
the  question  of  whether  or  not  there  was  a 
valid  and  enforceable  contract  entered  into 
should  have  been  left  to  the-  Jury.  The  gen- 
eral rule  Is  that  if  there  be  any  evidence 
having  any  legal  weight  upon  any  contro- 
verted fact,  the  parties  are  entitled  to  go  to 
the  jury  thereon.  It  is  also  settled  that  the 
conrt  may,  in  all  proper  eases,  direct  the  ver- 
dict The  Instruction  of  the  trial  court  in 
this  ease  was  evidently  based  upon  the 
theory  that  the  contract  came  within  the 
statute  of  frauds.  Section  6635,  Rev.  St. 
1894  (secOon  4910,  Rev.  St  1881),  provides 
that  "no  contract  for  the  sale  of  any  goods 
for  the  price  of  fifty  dollars  or  more  shall  be 
valid  unless  the  purchaser  shall  receive  part 
of  such  property,  or  shall  give  something  In 
earnest  to  bind  the  bargain  or  in  part  pay- 
ment, or  unless  some  note  or  memorandum 
in  writing  of  the  bargain  be  made  and  signed 
by  the  party  to  be  charged  thereby,  or  by 
some  person  thereunto  by  him  lawfully  au- 
thorized." The  appellants  Insist  that  the 
contract  Is  taken  out  of  the  operation  of  this 
statute  for  two  reasons:  (1)  That  the  agree- 
ment to  credit  the  amount  due  from  Holmea 
to  them  operated  as  a  partial  payment  and 
(2)  that  there  was,  in  legal  effect,  a  deliv- 
ery of  the  car  load  of  wheat  to  them.  Any- 
thing, however  small  in  value,  which  Is  giv- 
en in  earnest  or  part  payment,  will  take  the 
transaction  out  of  the  statute.  But  an  agree- 
ment to  apply  a  precedent  debt  In  payment 
will  not  relieve  the  transaction  from  the 
operation  of  the  statute,  unless  a  receipt  or 
credit  Is  actuaUy  given.  In  Story,  Sales,  | 
273,  the  rule  Is  stated  thus:  "And  an  agree- 
ment to  accept  as  part  payment  a  debt  be- 
fore due  from  the  vendee,  independent  of  the 
transaction,  does  not  satisfy  the  statute,  for 
this  Is  nothing  more  than  a  payment  of  the 
previous  debt  in  part  of  the  goods,  with  a 
sale  of  the  remainder.  In  such  a  case  the 
agreement  to  accept  the  debt  in  payment  Is 
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a  portion  of  the  contract  Itself,  and  is  not  an 
act  of  part  payment,  done  In  furtherance  of 
It,  and  therefore  Is  open  to  all  the  objections 
which  the  statute  was  Intended  to  prevent. 
Where  a  sale  of  goods  Is  made  on  an  agree- 
ment that  the  price  shall  be  applied  to  the 
payment  of  a  precedent  debt,  such  price  must 
be  actually  applied,  by  receipt  or  otherwise. 
In  order  to  bring  It  within  the  exception  in 
the  statute." 

Was  there  such  a  delivery  of  the  cap  of 
wheat  as  prevented  the  <H>eratIon  of  the  stat- 
ute? The  vendor  may  sell  the  property,  and 
retain  the  possession  for  the  vendee  as  his 
agent,  and  such  a  delivery  will  be  valid; 
but,  to  do  so,  there  must  be  an  agreement  to 
that  effect  Holmes  did  not  put  the  aj^pel- 
lants  Into  possession,  nor  was  there  any 
agreement  that  he  should  retain  the  posses- 
sion for  them.  His  control  or  dominion  over 
the  property  had  not  entir^y  ceased.  He 
was  required  to  "bill  the  car  out,"  and  send 
the  bill  of  lading  to  the  appellants.  Until 
this  was  done,  the  contract  was  stIU  execu- 
tory. The  appellants  rely  very  confidently 
upon  the  cases  of  Bertelson  r.  Bower,  81 
Ind.  512,  and  Martz  v.  Putnam,  117  Ind.  392, 
20  N.  E.  270,  and  insist  that,  according  to 
the  principles  there  announced,  this  sale  is 
taken  out  of  the  statute.  Those  cases  differ 
very  materially  from  the  one  at  bar.  In  each 
of  those  cases  there  had  been  a  partial  per- 
formance of  the  contract;  a  part  of  the 
goods  had  been  delivered  and  paid  for;  and, 
of  course,  the  transactions  were  relieved 
from  the  operation  of  the  statute.  Nor  do 
we  attach  any  Importance  to  the  fact  that 
Holmes  delivered  sacks  to  the  appellants  In 
which  to  ship  the  flour.  This  was  a  matter 
for  his  own  accommodation,  and  was  not 
part  payment  In  our  opinion,  there  was 
nothing  In  the  transaction  that  took  it  out  of 
the  statute.  There  was  therefore  no  error 
in  directing  the  verdict  See  Nokes  v.  Morey, 
80  Ind.  103;  Krohn  v,  Bantz,  68  Ind.  277; 
Huduut  V.  Weir,  100  Ind.  501;  Deborlty  t. 
Paxson,  97  Ind.  253.    Judgment  affirmed. 

GAVIN,  a  J.,  did  not  participate  in  this 
decision. 


(U  Ind.  App.  21) 

INDIANAPOLIS  UNION  RT.  CO.  T. 

NBUBACHER.* 

(Appellate  Court  of  Indiana.     April  14,  1896.) 

Railroad  Companies  — AootnaNT  at  Crossino — 

Vebdict— Intbrhooatobies— Frbsuuptioii 

— Evidence— QuBSTioNS  ow  Fact. 

1.  Every  presumption  ia  In  favor  of  the  gen- 
eral verdict  »nd  answers  to  Interroeatoriea  will 
be  allowed  to  overthrow  it  only  wnen  there  is 
such  antagonism  npon  the  face  of  the  record  as  is 
beyond  any  possibility  of  being  removed  by  any 
evidence  legitimately  admissible  under  the  is- 
sues. 

2.  In  an  action  by  one  injured  at  a  crossing 
by  a  train  of  defendant  where  it  appears  that 
al2  the  trains  at  the  croestnc  in  question  were 
operated  by  defendant,  and  that  it  was  just  aa 
rMponaible  for  one  as  the  other,  the  fact  that  a 


trsiin  other  than  the  one  described  In  the  com- 
plaint committed  the  wrongful  act  Is  immaterial, 
If  defendant  permitted  it  to  be  done  at  all,  ana 
the  consequences  ensued  wUcb  are  charged  in 
the  complaint 

S.  The  presumption  that  one  who  was  hurt 
at  a  railroad  crossing  by  a  passing  train  was  neg- 
ligent is  overcome  by  the  return  of  a  general 
verdict,  and  its  approval  by  the  trial  court;  and 
If  defendant  urges  that  the  verdict  is  wTong, 
because  plaintiff  was  guilty  of  contributory  neg- 
ligence, the  burden  is  on  htm  to  establish  the  as- 
sertion. 

4.  Where,  In  an  action  for  personal  injuries, 
the  gist  of  the  negligence  alleged  by  plaintiff  waa 
that  defendant  (£d  or  omitted  to  do  acts  which 
induced  plaintiff  to  go  upon  a  railroad  crossing 
when  it  was  unsafe  by  reason  of  an  approaching 
train,  and  violated  the  city  ordinances  as  to 
maintaining  gates  and  concerning  the  rate  pf 
speed  at  wnidi  trains  should  run,  a  general  ver- 
dict for  plaintiff  is  supported  by  evidence  that 
defendant  did  not  maintain  gates  at  the  crosaing, 
and  that  its  failure  to  do  so  was  negligence. 

5.  While  one  about  to  pass  over  several  par- 
allel railroad  tracks  must  look  in  both  directioiu^ 
and  listen  for  the  approadi  of  trains  from  either 
side,  whether,  if  delayed  by  the  ai^roach  of  a 
train  which,  while  passing,  and  afterwards,  shut 
out  the  view  of  a  train  approaching  from  the  op- 
posite direction  on  anotaer  track,  a  failure  to 
wait  till  that  obstacle  to  vision  was  entirely  t^ 
moved  was  negligence,  is  for  the  jury. 

6.  Where  a  gate  at  a  railroad  crossing  was 
left  open  while  a  train  waa  passing,  and  no  Bag- 
man was  seen,  and  no  signal  of  danger  display- 
ed,  a  traveler  had  a  right  to  presume  that  it  waa 
safe  to  cross. 

Appeal  from  circuit  court,  Marlon  county; 
E.  A.  Brown,  Judge. 

Action  by  Louis  Neubacber  against  the 
Indianapolis  Union  Railway  Company  and 
others  for  personal  injuries.  From  a  judg- 
ment in  favor  of  plaintiff  against  the  de- 
fendant railway  company,  tbe  latter  a^ 
peels.    Affirmed. 

Baker  &  Daniels,  for  appellant  L,  B;. 
Swift  and  D.  N.  Howe,  for  appellee. 


REINHARD,  J.  On  a  former  appeal  this 
case  was  reversed,  on  account  of  an  error 
of  the  trial  court  In  directing  a  verdict  for 
the  defendants.  Neubacber  v.  Railway  Go„ 
134  Ind.  35,  33  N.  B.  798.  The  action  is  by 
Louis '  Neubacber  against  the  appellant,  the 
Lake  Erie  &  Western  Railway  Company, 
and  the  Chicago,  etc..  Railway  Company, 
commonly  called  the  "Pan  Handle,"  for  dam- 
ages for  personal  Injuries  alleged  to  have 
been  received  by  Neubacber  at  the  crossing 
of  appellant's  railroad  and  South  Delaware 
street  in  the  city  of  Indlanapolla  Appellant 
filed  a  demurrer  to  the  amended  complaint, 
which  waa  overruled,  and  an  exception 
saved.  There  was  an  answer  in  general  de- 
nial, trial  by  jury,  and  a  general  verdict  in 
favor  of  appellee,  Neubachn',  and  against  the 
appellant  In  the  sum  of  ^,000.  The  jury  also 
found  In  favor  of  the  other  appellees,  the  l4ike 
Erie  &  Western  and  the  Chicago,  etc.  Rail- 
way Company.  Appellant  moved  for  judg- 
ment on  the  answers  to  the  Interrogatories 
returned  by  the  jury,  notwithstanding  the 
general  verdict,  but  the  court  overruled  the 
motion,  and  appellant  excepted.    The  eiroza 
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assigned  relate  to  tbe  ruling:  of  the  court  tn 
overruling  the  demurrer  to  the  complaint.  In 
overruling  appellant's  motion,  and  sustain- 
ing appellee's  motion  for  Judgment  on  the 
answers  to  the  interrogatories.  The  first- 
mentioned  error  has  been  expressly  waived. 
The  second  and  third  present  the  question 
of  the  appellant's  liability  under  the  amend- 
ed complaint  and  answers  to  interrogatories. 

It  is  insisted  in  argument,  on  behalf  of  ap- 
pellant: (1)  That  the  answers  to  the  inter- 
rogatories disclose  that  the  negligence  upon 
which  the  jury  held  the  api>eUant  liable  was 
not  tliat,  or  any  of  that,  charged  in  the  com- 
plaint; (2)  that  the  Jury's  answers  to  the 
interrogatories  show  that  the  appellee  Nea- 
bacher  was  guilty  of  contributory  negli- 
gence. 

As  to  the  appellant,  the  Indianapolis  Union 
Railway  Company,  the  complaint  charges 
the  following  facts:  That  appellant  had  for 
years  owned  various  railroad  tracks  in  In- 
dianapolis, Closing  various  streets  In  the 
city,  and  entering  the  Union  Depot;  that  for 
that  time  these  tracks  had  Joined  the  tracks 
of  various  other  railroad  companies,  includ- 
ing those  of  the  Pan  Handle  and  Lake  Erie 
Companies,  whose  tracks  also  run  through 
said  city;  that  each  connections  and  tracks 
were  the  means  by  which  such  other  com- 
panies reached  the  Union  Depot  with  their 
trains;  that  the  connecting  companies  pay 
the  Union  Company  a  rental  for  such  use 
of  its  tracks;  that  the  Pan  Handle  is  a  "pro- 
prietary owner"  in  the  Union  Company,  and 
has  representation  on  its  managing  board; 
that  South  Delaware  street,  In  said  city, 
runs  north  and  south,  east  from  the  Union 
Depot,  and  Is  crossed  by  two  groups  of 
tracks,  100  feet  apart,  the  southernmost 
group  being  three  tracks  of  the  "Big  Four" 
road,  and  the  other  being  composed  of  three 
tracks  of  defendant  the  Union  Company; 
that  the  crossing  is  near  the  center  of  the 
city,  and  many  persons  and  teams  cross 
there  at  all  hours  daily;  that  each  of  said 
groups  of  tracks  accommodated  the  busineas 
of  several  roads,  and  great  numbers  of  en- 
gines and  cars  passed  over  that  street  upon 
those  tracks  at  all  hours  daily.  In  engines 
nx>re  than  200,  two-thirds  of  which  passed 
upon  the  north  group;  that  a  gate  keeper's 
box  stood  18  feet  north  of  the  south  group, 
and  west  of  the  street,  and  safety  gates  stood 
south  of  the  south  group,  and  north  of  the 
north  group,  and  could  be  operated  by  a 
lever  in  the  street  25  feet  east  of  the  gate 
feeder's  box;  that,  at  the  time  of  plain tifF's 
injury,  the  defendants  the  Lake  Erie  Com- 
pany and  the  Fan  Handle  Company  and  the 
other  companies  used  the  north  group  to  get 
to  and  from  the  Union  Depot;  that  an  or- 
dinance of  the  city  required  moving  trains 
to  sound  the  bell  while  moving  In  the  city, 
to  run  at  not  more  than  four  miles  an  hour, 
and,  while  running  backward,  that  a  watch- 
man shall  be  stationed  at  the  rear  end,  to 
avoid  accident;   that  another  ordinance  re- 
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quired  that  safety  gates  shall  be  erected,, 
for  the  protection  of  the  public,  "at  each  of 
said  crossings";  that  a  competent  person 
shall  be  employed  to  operate  the  gates,  who 
shall  be  on  duty  from  6  a.  m.  to  9  p.  m.; 
that  plaintlfr,  at  about  7  p.  m.,  November  20, 
1888  (a  worker  in  brass),  was  going  from 
his  home  to  his  shop;  that,  in  so  doing,  he 
went  north  on  Virginia  avenue,  to  its  cross- 
ing of  the  Union  Company's  tracks,  thence 
west  along  the  sonth  side  thereof,  upon  a 
path  which  had  been  for  a  long  time  much 
used  by  the  public  generally  as  a  highway, 
with  the  knowledge  and  permission  of  the 
defendants,  to  said  South  Delaware  street,  a 
distance  along  the  tracks  of  about  500  feet; 
that,  while  so  going  west,  he  was  walking 
directly  towards  the  Union  Depot;  that  it 
was  dark,  and  at  the  Delaware  street  cross- 
ing was  a  single  gas  lamp  on  the  west  side 
of  Delaware  street,  and  near  the  south  side 
of  the  north  group  of  tracks;  that  as  be 
approached  the  crossing,  a  passenger  train 
of  the  Pan  Handle  Company,  going  west  In- 
to the  Union  Depot,  overtook  him,  moving 
on  the  south  trade  of  the  north  group  (the 
track  nearest  to  plaintiff),  and  that  the  en- 
gine of  that  train  reached  the  east  side  of 
Delaware  street  at  al>out  the  same  time 
plaintlfr  reached  that  point;  that  that  train 
consisted  of  an  engine  and  several  cars; 
that  no  other  train  was  then  in  sight  or 
hearing;  that  there  was  no  flagman  at  said 
crossing  to  warn  travelers  of  trains,  nor  did 
any  of  the  defendants  have  there  any  means 
of  giving  such  warning  which  was  made 
use  of;  that  plalntUf  stood  upon  the  east 
sidewalk  till  the  Pan  Handle  train  had 
passed;  that  the  safety  gates  were  open; 
that  no  operator  was  at  the  operating  sta- 
tion; that  no  attempt  to  close  the  gates  was 
made;  that  no  flagman  was  at  said  crossing; 
that  no  warning  was  given  of  an  approach- 
ing train;  that  plain tlfT,  having  been  all  the 
time  looking  and  listening  for  trains,  seeing 
and  hearing  none,  and  not  knowing  that  one 
was  approaching,  and  not  being  warned  by 
defendants,  or  either  of  them,  of  the  ap- 
proach of  any  other  train,  and  believing  tbat 
he  might  safely  cross  the  north  group  of 
tracks,  walked  north  on  Delaware  street 
over  said  north  group  of  tracks,  not  later 
than  8  p.  m.  of  said  day,  when  he  was 
struck  on  said  crossing  by  a  train  of  cars 
of  the  defendant  the  Lake  Erie  &  Western 
Railway  Company,  backing  upon  the  said 
second  track  (of  the  north  group)  eastward 
by  the  side  of  the  other  train,  and  hidden 
by  it,  down  from  said  depot  to  its  yards,  and 
was  knocked  down  by  the  same,  and  greatly 
Injured  (describing  the  injuries);  that  said 
injuries  were  caused  without  any  fault  of 
plaintiff,  and  were  caused  solely  by  the  neg- 
ligence of  the  defendants.  After  the  fore- 
going, by  way  of  preamble,  the  complaint 
proceeds  to  charge  as  negligence  the  follow- 
ing: That  defendants,  and  each  of  them, 
negligently  tan  said  trains,  as  aforesaid,  so 
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that  the  sound  of  the  bell,  If  said  bell  was 
being  rung,  and  the  nolee  of  the  engine  and 
ramble  of  the  said  Lake  Erie  &  Western 
Railway  train,  were  drowned  by,  and  were 
not  distinguishable  from,  the  sound  of  the 
bell,  which  was  being  rung,  and  the  noise 
of  the  en^e  and  rumble  of  running,  of  said 
Chicago,  St  L.  &  P.  R.  R.  train,  and  the 
defendant  Indlanapolie  Union  Railway  Corn* 
pany  negligently  allowed  said  trains  to  be 
80  run;  that  the  defendants,  and  each  of 
them,  negligently  ran  said  trains  as  afore- 
said, so  that  the  approach  of  said  Lake  Erie 
&  Western  Railway  train  to  said  crossing 
was  bidden  by  the  said  Chicago,  St.  L.  &  P. 
train  from  the  plalntift  and  any  other  person 
about  to  go  upon  said  crossing,  and  the  de- 
fendant the  Indianapolis  Union  Railway 
Company  negligently  allowed  said  trains  to 
be  so  run;  that  defendants,  and  each  of 
them,  negligently  ran  said  trains,  as  afore- 
said, 80  near  together  that  the  signals  re- 
quired by  law  of  said  Lake  Erie  &  Western 
Railway  trains  were  rendered  unaTailing, 
and  the  defendant  the  Indianapolis  Union 
Oomi>any  negligently  allowed  said  train  to 
BO  run;  that  the  defendant  the  Lake  Erie 
&  Western  Railway  Company  negligently 
ran  Its  train  as  aforesaid  over  said  crossing, 
and  ui>on  plaintiff,  at  a  greater  rate  of  speed 
than  four  miles  an  hour,  and  the  defendant 
the  Indianapolis  Union  Railway  Company 
negligentiy  allowed  said  train  to  be  so  run; 
that  defendants,  and  each  of  them,  negli- 
gently failed  to  have  a  flagman  at  said  cross- 
ing at  said  time,  to  warn  persone  about  to 
cross  of  approaching  trains,  or  to  have  and 
use  any  other  adequate,  feasible,  and  rea- 
sonable means  of  giving  such  warning;  that 
defendants,  and  each  of  them,  negligently 
failed  to  close  said  gates;  that  defendants, 
and  each  of  them,  at  said  time,  negligently 
failed  to  have  a  gate  keeper  at  said  crossing 
to  close  said  gates;  that  defendants,  and 
each  of  them,  at  said  time,  negligently  failed 
to  close  said  gates;  that  defendants,  and 
each  of  them,  negligently  failed,  at  said 
time,  to  have,  maintain,  and  close  the  safety 
gates  on  the  south  side  of  said  crossing; 
that  defendants,  and  each  of  them,  negli- 
geirtly  failed,  at  said  time,  to  have  at  said 
crossing  a  flagman  provided  with  proper 
and  conspicuous  signals  to  warn  persons 
about  to  cross  of  the  approach  of  trains; 
that  defendants,  and  each  of  them,  negli- 
gently ran,  or  allowed  to  be  run,  said  Lake 
Erie  &  Western  train  over  said  crossing,  and 
upon  plaintiff,  as  aforesaid,  without  giving 
plaintiff  proper  and  timely  notice  of  the  ap- 
proach of  the  same;  that,  by  reason  of  the 
aforesaid  negligence  of  defendants,  plain- 
tiff was  injured  as  aforesaid. 

Appellant's  counsel.  In  their  brief,  have 
separated  the  several  acts  of  negligence 
charged  in  the  complaint,  and  stated  them 
as  follows:  (1)  Negligently  allowing  two  of 
the  appellant's  licensees,  the  Lake  E<rle  and 
Pan  Handle  Companies,  In  using  Its  parallel 


tracks  at  Delaware  street,  to  mi^  a  west- 
bound train  of  the  Pan  Handle  (pulling  bead 
on)  and  an  east-boond  train  of  the  Lake 
Erie  (backing)  over  the  crossing  at  almost 
the  same  time,  and.  In  so  doing,  the  Fan 
Handle  train  obstructed  plaintiff's  view  of 
the  east-bound  track  and  of  the  Lake  Erie 
train,  backing  east  thereon;  and  the  noise 
of  the  bell  of  the  Pan  Handle  train  and  its 
rumble  obliterated  and  rendered  Inaudible  to 
the  plaintiff  the  rumble  of  the  Lake  Erie 
train,  and  of  any  warning  It  may  have  been 
giving,  by  bell  or  otherwise.  (2)  That  the 
Union  Company  negligentiy  allowed  these 
two  trains  to  run  so  near  together  that  the 
signals  required  by  law  of  the  Lake  Erie 
&  Western  train  were  unavailing.  (3)  That 
the  Union  Company  negligentiy  allowed  the 
Lake  Erie  train  to  run  over  the  crossing,  ana 
upon  plaintiff,  at  a  rate  of  over  four  miles  an 
hour,  in  violation  of  the  city  ordinance.  (4) 
That  the  Union  Company,  with  the  other  de- 
fendants, negligentiy  failed,  at  said  time 
(time  of  the  passing  of  the  trains  mentioned), 
to  have  a  flagman  at  the  crossing,  or  to  have 
or  use  any  other  adequate,  feasible,  and  rea- 
sonable means  of  giving  warning.  @)  That 
the  Union  Company  (with  the  other  defend- 
ants), at  said  time,  negligently  failed  to  have 
a  gate  keeper  at  said  crossing  to  dose  the 
gates.  (6)  That  the  Union  Company,  with 
the  other  defendants,  at  said  time,  negli- 
gentiy failed  to  close  the  gates.  (7)  That 
the  Union  Compahy,  with  the  other  defend- 
ants, negligentiy  failed,  at  said  time,  to  have, 
maintain,  and  close  safety  gates  on  the  south 
side  of  the  crossing.  (8)  That  the  Union 
Company,  with  the  other  defendants,  negli- 
gentiy failed,  at  said  time,  to  have  at  the 
crossing  a  flagman  provided  with  proper  and 
conspicuous  signals  to  warn  travelers  of  ap- 
proaching trains.  (0)  That  the  Union  Com- 
pany, with  the  other  defendants,  negligently 
ran  or  allowed  said  Lake  Erie  &  Western 
train  to  be  run  over  the  crossing,  and  upon 
plaintiff,  as  aforesaid,  without  giving  plain- 
tiff timely  notice  of  the  approach  of  said 
Lake  Erie  &  Western  train.  The  appellant 
argues  that  It  was  called  to  meet  these  is- 
sues, and  none  other.  That  if  it  did  not  (1) 
omit  to  do,  or  do,  or  allow  to  be  done,  any 
of  the  things  charged  as  negligently  omitted, 
done,  or  allowed  to  be  done,  at  the  time  the 
train  of  its  Ucensee  the  Lake  Erie  &  West- 
ern Company  was  approaching  the  crossing 
from  the  west  on  the  east-bound  track,  at 
the  time  of  and  Just  before  a  collision  be- 
tween the  Lake  Erie  &  Western  train  and 
plaintiff,  then  the  case  made  against  It  In  the 
complaint  was  not  proved,  and  it  should  have 
bad  Judgment  If  the  idaintiff  did  not  (S) 
prove  his  freedom  from  fault  contributing  to 
bis  Injury,  the  appellant  should  have  had 
Judgment  The  Jury  were  required  to  an- 
swer a  large  number  of  Interrogatories,  119 
in  alL  We  shall  not  undertake  to  set  them 
out.  In  this  opinion.  The  evidence  is  not  In 
the  record. 
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Of  cotirse,  every  presumption  is  in  favor  of 
the  general  verdict.  If  there  were  no  an- 
swer^  to  interrogatories,  the  preflnmptloa 
would  be  conclusive  that  the  evidence  malces 
out  a  case  in  favor  of  the  plaintifC  (appellee), 
according  to  the  allegations  of  the  complaint. 
But  it  Is  claimed  that  the  answers  to  ttie  in- 
terrogatories establish  a  different  case  from 
that  stated  in  the  complaint  If  this  is  so, 
the  answers  to  the  interrogatories  must 
clearly  show  it,  for  these  can  be  allowed  to 
overthrow  the  general  verdict  only  when 
there  Is  such  antagonism  upon  the  face  of 
the  record  as  is  beyond  any  possibility  of  be- 
ing removed  by  any  evidence  legitimately 
admissible  under  the  issues.  Garr,  Scott  & 
Co.  V.  Rose,  3  Ind.  App.  2C9,  275,  29  N.  E. 
616;  Baldwin  v.  Shlll,  3  Ind.  App.  291,  298, 
29  N.  E.  619;  Reeves'  Estate  v.  Moore,  4  Ind. 
App.  492,  493,  81  N.  E.  44;  Machine  C!o.  v. 
Irons,  10  Ind.  App.  454,  458,  36  N.  E.  8C2,  and 
37  N.  B.  1046;  Phillips  v;  Michaels,  11  Ind. 
App.  672,  675,  39  N.  E.  669;  Railroad  Co.  v. 
Zimmerman,  12  Ind.  App.  504,  506,  507,  40 
N.  E.  703;  Railroad  Co.  v.  Cronbaeh,  12  Ind. 
App.  666,  674,  41  N.  B.  16.  It  is  a  familiar 
rule  that  eveiy  case  must  proceed  upon  some 
definite  theory,  and  that,  If  a  complaint  is 
based  upon  one  theory.  It  cannot  be  sustain- 
ed upon  some  other.  The  allegations  and 
the  proof  must  correspond,  else  there  can  be 
no  recovery.  Becker  v.  Baumgartner,  5  Ind. 
App.  676,  82  N.  B.  786;  Railroad  Co.  v.  God- 
man,  104  Ind.  490,  4  N.  B.  163;  RaUroad  Co. 
T.  Barnes,  137  Ind.  306,  36  N.  B.  1092.  Hence 
the  negligence  charged  In  the  complaint,  or 
some  of  it,  must  be  made  out  by  the  evidence. 
It  Is  not  sufficient  to  prove  some  other  negli- 
gence with  which  the  defendant  might  have 
been,  but  was  not,  charged. 

It  was  charged  in  the  complaint  that  the 
train  which  struck  the  appeUee,  and  inflict- 
ed his  injury,  was  a  Lake  Brie  &  Western 
train.  The  answers  to  the  Interrogatories 
state  that  the  jury  do  not  know  what  train 
it  was,  nor  whether  It  was  a  passenger  or 
freight  train.  This  we  regard  as  equivalent 
to  a  finding  that  there  was  no  evidence  that 
the  train  which  ran  upon  the  appellee  was  a 
Lake  Erie  &  Western  train,  and  hence  it 
must  be  admitted,  we  think,  that  that  por- 
tion of  the  complaint  which  alleges  that  the 
appellee's  Injuries  were  received  from  a  Lake 
Erie  &  Western  train  was  not  established. 
It  is  not  essential,  however,  that  every  aver- 
ment In  a  complaint  should  be  proved.  It  is 
sufficient  if  the  material  allegations  be  estab- 
lished. Was  this  such  an  allegation  as  was 
required  to  be  proved  as  laid?  We  do  not 
regard  the  allegation  as  to  the  identical  train 
that  injured  ap];>ellee  as  material.  AH  the 
trains  in  and  about  the  Union  Station  were 
operated  under  the  directions  of  the  appel- 
lant. It  was  just  as  responsible  for  one  as 
the  other.  Whether  the  appellant  allowed 
a  Lake  Brie  train  or  a  train  belonging  to  any 
other  company  to  commit  the  negligent  act 
is  of  no  consequence,  if  it  permitted  it  to  be 


done  at  an,  and  the  consequences  ensued 
which  are  charged  In  the  complaint  If  the 
appellant  had  owned  all  the  trains  that  were 
being  operated  In  and  about  the  Union  De- 
pot, and  it  had  been  averred  in  the  com- 
plaint that  the  train  which  injured  the  ap- 
peUee was  train  No.  5,  when  in  fact  it  was 
train  No.  4,  we  apprehend  It  would  hardly 
be  claimed  that  this  was  a  fatal  variance. 
So,  in  this  case,  the  name  or  description  or 
ownership  of  the  train  cuts  but  little.  If  any, 
figure.  The  gist  of  the  action  did  not  Ue  In 
the  Infliction  of  the  Injnry  by  reason  of  the 
ownership  of  the  particular  train  that  ran 
into  the  appellee.  The  complaint  would  have 
been  good  aS'  against  api>ellant  without  stat- 
ing whose  train  It  was.  The  appellant's  duty 
was  to  see  that  none  of  the  trains  were  oper- 
ated In  such  a  way  that  the  signals  required 
by  them,  or  -kay  one  of  them,  were  unavail- 
ing; not  to  permit  such  trains  to  be  run  at 
a  greater  speed  than  four  mUes  per  hour;  to 
have  a  flagman  at  the  crossing,  and  to  use 
other  adequate  means  of  giving  warning; 
to  have  a  gate  keeper  to  open  and  dose  the 
gates  at  the  crossing  when  proper;  to  see 
that  the  gates  were  closed  when  a  train  was 
about  to  pass  the  crossing;  not  to  allow  any 
train  to  run  over  a  crossing,  and  upon  a 
pedestrian  thereat,  without  giving  the  re- 
quired  notice  of  the  approach  of  such  train. 
The  violations  of  these  duties  were  the  funda- 
mental charges  contained  In  the  complaint, 
and  which  the  appellant  was  required  to 
meet,  and  not  the  averment  as  to  the  particu- 
lar kind  of  train  It  was  which  ran  onto  the 
appeUee,  or  to  whom  It  belonged,  or  bow  It 
was  numbered  or  otherwise  described;  and 
the  question  Is:  To  what  extent.  If  any, 
were  these  charges  established? 

In  view  of  the  fact  that  the  appellant  had 
a  large  number  of  parallel  tracks  at  Its  sta- 
tion, and  was.  In  the  very  nature  of  things, 
required  to  operate  and  cross  over  these 
tracks  some  200  trains  daily,  some  of  which 
would  be  likely  to  cross  at  the  same  time, 
and  In  opposite  directions,  and  In  view  of  the 
fact  that  many  bells  might  be  ringing  and 
whistles  blowing  at  the  same  time,  because 
of  these  and  other  matters  showing  the  great 
and  constant  danger  to  pedestrians  and  oth- 
ers desiring  to  pass  said  crossing  at  any 
time,  it  became  necessary,  as  alleged,  to 
adopt  greater  precautions  than  might  have 
been  otherwise  required.  The  gist  of  the 
n^Ugence,  then,  was  In  falling  to  adopt  th« 
necessary  and  required  pret^utlonary  meas- 
ures In  doing  or  omitting  to  do  acts  which 
induced  appeUee  to  go  upon  the  crossing 
when  It  was  unsafe  by  reason  of  an  ai>- 
preaching  train,  and  in  violating  the  ordi- 
nances as  to  maintaining  gates,  and  con- 
cerning the  rate  of  speed  at  which  trains 
should  run.  The  presumption  prevails  (in 
the  absence  of  the  evidence)  that  all  these 
things  were  proved,  unless  it  be  overcome  by 
the  direct  finding  of  the  jury  In  the  answera 
to  Interrogatories. 
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If  we  grant  that  the  Jury's  finding  la  such 
that  no  recovery  can  be  had  npon  the  alleged 
negligence  In  allowing  the  running  of  the 
trains  at  an  Illegal  rate  of  speed,  there  Is  still 
enough  left  not  to  antagonize  the  general 
verdict  as  to  other  negligent  acts  charged. 
The  general  verdict  Is  a  finding  In  favor  of 
appellee  oa  evety  material  point;  and,  un- 
less the  answers  to  Interrogatories  come 
squarely  in  conflict  with  It  upon  some  point 
or  points  material  to  the  recovery,  the  gen- 
eral verdict  must  stand,  although  It  Is  In 
conflict  In  other  respects  with  such  answers 
of  the  jury.  The  same  Is  true  respecting  the 
question  of  contributory  negligence.  Ante- 
cedent to  any  verdict.  It  Is  true  that,  under 
the  authorities  in  this  state,  there  Is  a  pre- 
sumption that  one  who  was  hurt  at  a  railroad 
crossing  by  a  passing  train  was  negligent. 
Smith  V.  RaUroad  Co.,  141  Ind.  92,  40  N.  E. 
270.  This  presumption,  however,  is  overcome 
by  the  general  verdict.  Whenever  such  ver- 
dict is  returned  and  approved  by  the  trial 
court,  the  presumption  named  ceases  to  ex- 
ist, and  gives  way  to  the  contrary  presump- 
tion that  everything  has  been  shown  to  entitle 
the  plaintifT  to  such  a  verdict.  Hence,  if  the 
defendant  asserts  that  the  verdict  Is  wrong 
because  of  a  variance  between  the  complaint 
and  the  proof,  or  because  the  plaintitf  was 
guUty  of  oontributory  negligence,  the  burden 
is  uix>n  such  defendant  to  establish  the  asser- 
tion. This  may  be  done,  we  grant,  by  the 
answers  of  the  Jury  to  interrogatories;  but 
these  must  disclose  such  a  state  of  facts  In  re- 
lation to  the  variance  or  contributory  negli- 
gence of  the  plalntlft  as  will  clearly  antago- 
nize the  general  verdict,  and  overcome  the 
presumptions  attending  It 

The  answers  to  Interrogatories  show  the 
following  as  to  the  place  and  manner  in  which 
appellee  was  Injured:  Delaware  street  is  90 
feet  wide,  and  runs  north  and  south,  and 
crosses  Pogue's  Run,  at  a  point  about  450  feet 
west  of  the  Intersection  of  Vltgiula  avenue 
and  Alabama  street,  450  feet  east  of  Penn- 
sylvania street,  1,170  feet  east  of  the  west 
side  of  Meridian  street  (east  end  of  Union  De- 
pot), and  all  of  these  streets  (Virginia  avenue 
excepted)  run  parallel  to  Delaware  street 
South  of  Pogue's  Run,  Delaware  street  was 
crossed  by  a  group  of  three  traclu,  known  In 
this  case  as  tracks  No&  1,  2,  and  3,  and  north 
of  that  stream  by  a  group  of  five  tracks, 
known  In  this  case  as  tracks  Noe.  4,  5,  6,  7, 
and  8.  The  two  groups  were  separated  by  a 
bridge  over  the  stream  100  feet  long,  and  of 
the  full  width  of  Delaware  street  Including  its 
sidewalks.  The  south  group  of  tracks  was  in 
no  way  connected  with  the  accident  The 
north  group  consisted  of  parallel  tracks.  No. 
4  was  next  to  and  12  feet  north  from  the  bank 
of  Pogue's  Run;  No.  6  was  7»/i»  fe«t  north 
«f  No.  4;  and  No.  6  was  7»/i»  feet  north  of 
No.  5;  and  from  track  6  to.  the  north  "sjifety 
gate"  it  was  6  feet  Nos.  7  and  8  were  further 
north,  and  had  been  abandoned  as  railroad 
tracks,  and  cut  oft  from  any  railroad  connec- 


tion, long  before  the  accident  These  tracks 
were  all  standard  gauge,— 4  feet  8  inches. 
Track  4  was  the  Union  Company's  west- 
bound main,  and  track  6  was  a  Pan  Handle 
switch.  Tracks  4  and  5  ran  parallel  and 
straight  upon  about  a  level  grade  from 
Alabama  street  to  a  point  about  90  feet  west 
of  Pennsylvania  street  Appellee  walked 
along  this  12-foot  strip  of  ground  north  of 
Pogue's  Run,  and  south  of  track  4,  from  the 
intersection  of  Virginia  avenue  (a  diagonal 
street)  and  Alabama  street  to  the  east  side- 
walk of  Delaware  street  When  he  reached 
that  point  &  Pan  Handle  passenger  train  go- 
ing west  on  track  4,  consisting  of  an  engine  at 
the  west  end,  and  four  or  five  cars,  overtook 
him,  and  he  stopped  on  the  east  sidewalk, 
and  stood  about  six  feet  south  of  track  4,  to 
allow  that  train  to  pass  him.  Its  headlight 
was  burning,  and  was  casting  Its  light  to  the 
west  Its  bell  was  ringing,  and  it  was  run- 
ning at  about  four  miles  an  hour.  He  stood 
there  until  the  rear  car  of  the  Pan  Handle 
train  -had  passed  him  about  two  feet  and 
then  walked  directly  north,  and  on  the  east 
sidewalk,  over  track  4,  and  the  space  be- 
tween that  and  track  5,  without  stopping,  and, 
while  he  was  crossing  track  5,  was  struck  by 
the  east  end  of  the  east  car  of  a  train  backing 
east  on  that  track,  after  dark,  between  6:30 
and  7  p.  m.  Plaintiff  had  passed  over  the 
crossing  almost  daUy  (by  day  and  night)  for 
yeara,  but  had  not  observed  that  safety  gates 
were  operated  by  day,  and  that  at  night  a 
flagman,  with  red  lamp  signal,  was  used.  In- 
stead of  the  gates.  As  he  came  west  to  Dela- 
ware street,  and  while  he  stood  there,  be  ob- 
served that  the  south  safety  gate  was  open, 
and  was  not  operated  for  the  passage  of  the 
west-tK>und  train;  and  It  was  so  dark  that  he 
could  not  see  the  south  gate,  and  knew  noth- 
ing about  whether  It  was  being  operated  or 
not  At  the  time  the  west-bound  train  cross- 
ed over,  and  when  the  train  which  struck  ap- 
pellee was  crossing,  and  while  appellee  was 
attempting  to  pass  the  crossing,  the  appel- 
lant's flagman  was  on  Pogue's  Run  bridge, 
"flagging  trains,"  but  the  apipellee  faUed  to 
see  him.  Appellee,  as  he  stood  waiting  for 
the  west-bound  train  to  pass  him,  knew  that 
it  was  (while  neat  him)  between  him  and 
track  5,  and  that  It  cut  off  the  view  of  that 
track  and  of  trains  thereon,  if  any;  and  he 
knew  and  had  In  mind  that  the  noises  made 
by  the  west-bound  train  might  prevent  his 
hearing  the  noises  made  by  any  train  that 
might  be  coming  east  on  track  5.  It  was  the 
practice  of  the  appellant  on  the  day  of  the  ac- 
cident and  for  several  months  prior  thereto, 
to  operate  the  two  safety  gates  at  the  Dela- 
ware street  crossing  named  In  the  complaint 
as  a  warning  to  travelers  on  the  street  from 
6:30  o'clock  a.  m.  until  dark,  and  from  daric 
until  9  o'clock  p.  m.,  to  substitute  a  flagman 
with  a  red  lantern,  who  would  signal  with 
such  lantern  to  travelera  on  the  street  when 
the  crossing  was  not  safe;  but  appellee  did 
not  know  this.    The  ordinance,  however,  re- 
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QBlred  the  appellant  to  operate  the  safety 
gates  at  all  times  when  trains  were  passing, 
up  to  9  o'clock  at  night  The  appellee  receiv- 
ed no  signal  or  Invitation  to  cross  or  not  to 
cross  from  the  flagman,  except  that  the  gate 
was  open.  As  soon  as  the  west-bound  train 
had  passed  him,  the  appellee  started  to 
cross  the  tracks  north;  and  when  he  had 
reached  track  4,  on  which  the  west-bound 
train  had  passed,  said  train  had  only  passed 
him  by  eight  feet  The  jury,  in  answer  to  in- 
terrogatories, also  stated  that  if  appellee  had 
waited  on  the  south  side  of  track  4,  or  upon 
track  4,  until  the  west-bound  train  bad  mov- 
ed further  west  (how  far  west,  or  how  long  the 
appellee  should  have  waited,  they  do  not 
state),  he  could,  by  looking  and  listening,  have 
seen  and  heard  the  east-bound  train  in  time 
to  avoid  the  injury.  They  also  found  that  he 
did  not  hear  the  east-boimd  train  because  of 
the  confusion  of  noises  of  the  two  trains,  and 
be  did  not  see  It  because  the  west-bound  train 
obstructed  his  vision.  They  expressly  found 
that  he  looked  both  east  and  towards  the 
Union  Station,  west,  after  starting  across  the 
track.  In  answer  to  a  question,  the  jury  also 
stated  that  they  did  not  know  why  appellee 
did  not  see  the  train  with  which  he  collided 
In  time  to  avoid  It;  and,  to  another  question, 
they  answered  that  the  train  was  not  In  plain 
sight 

We  do  not  think  the  answers  to  the  Inter- 
rogatories conclusively  show  a  case  of  negli- 
gence different  from  that  stated  in  the  com- 
idalnt  It  is  shown  that  at  least  one  of  its 
legal  duties  was  violated  by  the  appellant,  as 
charged,  viz.  the  duty  of  opening  and  closing 
the  safety  gates.  There  is  nothing  to  show 
that  the  appellant  was  exempt  from  the  per- 
formance of  this  duty  after  nightfaU.  On 
the  contrary,  it  was  its  duty  to  operate  the 
gates  till  fi  o'clock  p.  m.  It  is  true,  the  appel- 
lee did  not  pass  through  the  north  gate  him- 
self; but  when  he  saw  it  open.  In  the  absence 
of  a  clear  showing  that  he  knew  it  was  not  be- 
ing operated  at  night,  he  had  the  right  to  as- 
sume, we  think,  that  it  was  safe  to  pass  over 
the  tracks,  else  the  appellant  would  have  clos- 
ed the  gate. 

It  Is  also  true,  as  appellant's  counsel  con- 
tend, that  appellee  saw  the  gate  remain  open 
while  the  west-bound  train  was  passing;  but 
this  was  not  conclusive  evidence  that  the 
gate  was  not  being  operated.  Just  what  the 
effect  of  such  knowledge  was  we  cannot  say, 
as  It  was  a  question  for  the  jury.  The  ap- 
pellee saw  no  flagman,  and  saw  no  signal 
of  danger.  Did  he  not  have  the  right  to  as- 
sume, therefore,  that  it  was  safe  for  him  to 
cross?   We  think  he  did. 

A  feature  of  the  negligence  charged,  or, 
perhaps,  more  correctly  speaking,  a  reason 
for  the  requirement  of  special  precautionary 
measures,  was  the  running  of  trains  so  close- 
ly together  on  the  tracks  as  to  cause  the 
noises  made  by  such  running  to  prevent  a 
person  attempting  to  cross  from  hearing  the 
distinct  sound  of  the  approaching  train  or  its 


signals.  To  permit  such  noises  and  the  pass- 
ing of  trains  at  such  short  Intervals  was  not 
necessarily  negligence,  but  it  necessarily  cre- 
ated additional  danger  to  the  pedestrian  who 
might  desire  to  cross,  and  brought  with  it 
the  necessary  requirement  of  providing  such 
signals  of  warning  as  would  be  sure  to  ap- 
prise travelers  over  the  crossing  of  the  ap- 
proach of  train's.  One  of  the  precautionary 
measures  was  the  ordinance  requiring  safety 
gates  to  be  erected  and  operated.  The  fail- 
ure to  maintain  and  operate  them  there. up 
to  9  o'clock  at  night  was  in  plain  violation 
of  the  ordinance,  and  was  negligence.  This 
negligence  was  charged  In  the  complaint,  and 
it  is  not  shown  that  there  was  any  failure  to 
prove  It  Bven  if  It  had  been  permissible 
to  substitute  the  fliagman  before  9  o'clock.  It 
was  not  shown  that  the  latter  gave  any 
available  signals. 

Under  the  circumstances,  we  also  think  the 
question  of  contributory  negligence  was  one 
for  the  jury.  The  mere  fact  that  the  appel- 
lee did  not  wait  until  the  west-bound  train 
was  so  far  out  of  the  way  as  to  enable  him 
to  see  and  hear  whether  a  train  might  not 
be  approaching  from  the  west  was  not  neces- 
sarily negligence.  Whether  It  would  or  would 
not  be  negligence  contributory  to  the  injury 
is  owing  to  the  peculiar  circumstances  sur- 
rounding the  occurrence.  There  might  have 
been  a  number  of  reasons  why  It  would  not 
have  been  prudent  for  him  to  wait  He 
might  have  been  confused  by  the  lights  or 
other  objects,  as  the  jury  found;  and  Indeed, 
for  aught  that  appears,  there  might  have 
been  engines  on  the  tracks  which  rendered  It 
necessary  for  him  to  act  promptly.  It  is  not 
claimed  that;  the  appellee  failed  to  look  and 
listen  as  far  as  it  lay  in  his  power  to  do  so. 
Indeed,  the  contrary  is  dlrecUy  found.  The 
chief  complaint  seems  to  be  that  he  did  not 
wait  for  the  west-bound  train  to  get  so  far 
beyond  him  as  to  enable  him  to  ascertain 
whether  a  train  was  approaching  from  the 
west  to  the  east  The  fact  that  the  safety 
gate  was  open  was  an  indication  that  no 
train  was  approaching.  Pennsylvania  Co.  v. 
Stegemeler,  118  Ind.  306,  20  N.  E.  843.  When 
the  facts  and  circumstances  are  such  as  to 
have  a  tendency  to  mislead  one  about  to 
pass  such  a  crossing,  the  law  will  not  hold 
him  to  that  strict  accountability  that  it 
would  imder  ordinary  conditions.  In  all 
such  cases  the  question  of  contributory  neg- 
ligence is  for  the  jury.  Railroad  Co.  v.  Har- 
rington, 131  Ind.  426,  30  N.  B.  37;  Mayo  v. 
Ballroad  Co.,  104  Mass.  137.  It  Is  expressly 
held  in  the  case  last  cited  that  the  mere  fact 
that  one  passing  over  a  railroad  trade  at  a 
highway  crossing  begins  to  cross  at  a  time 
when  his  view  along  the  tracks  is  obstructed 
by  the  departing  train  is  not  conclusive  that 
such  person  did  not  use  due  care.  Precisely 
the  same  point  was  also  decided  in  £Uiilroad 
Co.  V.  Carr,  99  Pa.  St  505.  In  that  case,  th& 
court  was  asked  to  charge  the  jury  as  fol- 
lows:   "The  fact  that  a  traveler  stops  and 
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waits  until  a  passing  train  gets  by  floes  not 
absolve  him  or  her  from  looking  and  listen- 
ing for  'trains  approaching  upon  the  ofher 
track  In  an  opposite  direction;  and  a  travel- 
er waiting  for  a  train  passing  In  one  direc- 
tion must  wait  sufllclently  long  so  that  the 
train  shall  not  prevent  his  or  her  seeing  a 
train  approaching  in  an  opposite  dlrectron. 
If.  therefore,  the  jury  believe  that  Mrs.  Carr, 
after  stopping  east  of  the  railroad  at  Dia- 
mond street,  while  the  out'  train  was  passing, 
started  across  at  a  time  when  that  train  pre- 
vented her  seeing  the  incoming  train,  she 
was  guilty  of  negligence,  and  cannot  recov- 
er." The  court  below  refused  to  give  this 
instruction,  but  charged  as  follows:  "I  have 
already  told  you  that  It  was  Mrs.  Carr's  duty, 
on  approaching  the  track  with  a  view  of 
crossing  It,  to  look  and  listen,  to  look  in  both 
directions,  and  listen  for  the  approach  of 
trains  on  either  side,  and  also  said,  or  it  was 
a  necessary  Inference  from  It,  that,  if  she 
was  delayed  In  this  case  by  any  cause  (the 
approach  of  the  up  train,  in  the  case  in  hand) 
ft  would  be  her  duty  again  to  look  In  both  di- 
rections, and  listen,  before  setting  out  I 
am  asked  to  say  to  you,  however,  that  if, 
under  those  circumstances,  a  train  which 
passed  up  the  road  shut  out  any  portion  of 
the  road  from  view,  it  would  be  her  duty  to 
wait  till  that  obstacle  to  vision  was  removed, 
and  that,  if  she  did  not  do  so.  It  would  neces- 
sarily be  negligence,  and  preclude  her  re- 
covery. What  I  say  Is  that  It  would  have 
been  a  wise  and  proper  precaution,  as  the 
event  shows.  Whether  the  omission  of  the 
precaution  be  negligence  would  depend  upon 
circumstances;  and  I  am  not  willing  to  take 
upon  myself  the  resiwuBlblllty  of  saying  that, 
under  the  circumstances  In  this  case,  she 
would  necessarily  be  guilty  of  negligence  in 
not  waiting  until  the  view  of  the  other  track 
was  entirely  clear.  That  is  for  the  jury  to 
consider.  If  the  Jury  find  that  she  was  neg- 
ligent, then  the  consequence  would  follow 
which  has  been  already  stated."  The  su- 
preme court  upheld  this  Instruction,  saying: 
"The  learned  judge  said  all  that  could  be 
said  when  he  charged  that  the  act  of  the 
plaintiff  in  crossing  as  she  did  might  be  neg- 
ligent according  to  the  circumstances,  and 
the  force  of  these  he  properly  left  to  the  de- 
termination of  the  Jury.  In  this  there  was 
no  error.  We  think  the  time  has  arrived 
when  It  would  be  well  for  all  railroad  com- 
panies whose  tracks  cross  the  streets  of 
cities  and  towns  at  grade  to  protect  all  the 
street  crossings  with  gates.  The  growlbg 
practice  in  this  direction  deserves  com- 
mendation." Although  the  question  as  to 
what  constitutes  "due  care"  on  the  part  of 
one  about  to  pass  over  a  railroad  crossing 
Is  a  legal  one,  such  person  being  required  to 
listen  for  signals,  notice  warning  signs,  and 
look  attentively  both  ways  for  approaching 


trains,  yet  whether  the  surroundings  are 
such  as  to  admit  of  these  precautions  is  al- 
ways a  question  to  be  determined  by  the 
jury,  except  in  cases  where  all  the  ultimate 
facts  have  been  found  in  a  special  verdict, 
and  where  only  one  inference  can  be  drawn 
from  such  facts.  Railway  C5o.  v.  Grames, 
136  Ind.  39,  34  N.  B.  714;  Smith  v.  Railroad 
Co.,  supra. 

In  the  case  at  bar  there  Is  no  special  ver- 
dict, the  large  number  of  Interrogatories  and 
answers  thereto  being  supplemented  to  the 
general  verdict  only.  There  Is  nothing  In 
the  answers  to  the  interrogatories  wlilch 
necessarily  leads  to  the  conclusion  that.  If 
the  appellee  had  properly  exercised  his  facul- 
ties, he  would  not  have  been  htirt  It  is 
difficult  to  lay  down  any  rigid  rule  as  to  the 
exact  moment  a  pedestrian  who  desires  to 
pass  a  crossing  of  the  character  of  the  one 
we  have  here  to  deal  with  must  start  after 
a  train  has  passed,  or  how  long  he  shall  be 
required  to  wait  With  the  large  niunber  of 
trains  and  Individual  eng^lnes  that  almost 
constantly  pass  over  these  tracks.  It  would 
be  a  harsh  role,  Indeed,  which  would  require 
the  traveler  to  wait  until  such  train  bJad 
gone  a  sufficient  distance  to  enable  him  to  sec 
tf  another  was  coming  from  the  direction 
which  the  passing  train  had  taken,  as,  in  the 
time  thus  required,  there  might  be  engines 
or  cars  approaching  from  the  opposite  direc- 
tion, and,  if  he  were  compelled  to  wait  till 
all  had  passed,  it  might  never  be  possible  for 
him  to  cross  without  incurring  the  risk  of  be- 
ing chargeable  with  contributory  negligence. 
We  have  here  a  crossing  containing  a  large 
number  of  parallel  tracks,  upon  which  trains 
and  single  engines  are  constantly  passing 
and  repassing,  to  the  number  of  hundreds  in 
a  single  day.  The  circumstances  attending 
the  attempt  to  pass  such  a  crossing  are,  of 
course,  entirely  different  from  those  which 
usually  prevail  at  a  crossing  In  the  country, 
or  even  In  a  city  where  the  track  is  but  a 
single  or  double  one.  The  rules  sought  to 
be  Invoked  by  appellant's  learned  counsel  as 
to  the  quantum  and  kind  of  care  required 
of  a  traveler  about  to  go  over  a  crossing  are 
not  so  arbitrary  or  unbending  as  to  be  equal- 
ly enforceable  under  all  circumstances  and 
In  every  surroimding.  Such  rules  are  en- 
forced only  when  the  circumstances  make 
them  reasonable.  2  Shear.  &  B.  Neg.  (4th 
Ed.)  i  477.  That  in  such  cases  the  question 
of  negligence  or  contributory  negligence  U 
usually  one  for  the  jury,  see,  further,  Yoimg 
V.  EaUway  Ca,  56  Mich.  430,  23  N.  W.  67; 
Geveke  v.  Railroad  Co.,  57  Mich.  689,  2t  K. 
W.  675;  Railroad  CV>.  y.  Alexander,  62  Mlsa. 
496;  Kellny  v.  Railway  Co.  (Mo.  Sup.)  13  S. 
W.  806;  Adams  v.  Iron  CUBb  Co.,  78  Mich. 
271,  44  N.  W.  270;  Smith  v.  RaUway  CJo.,  84 
Oa.  698,  11  S.  £}.  465;  Bare  v.  Railroad  Co. 
(Pa.  Sup.)  19  Atl.  935.    Judgment  affirmed. 
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(54  Ohio  St.  ilS) 

CITY  OF  TOLEDO  t.  HOSLER,  TreMurer, 

(Supreme  CoDxt  of  Ohio.     March  31,  1896.) 
Taxation— BxBMPTioii—FsoPBBTT  ov  Horioipal 

CORPOUATION. 

Gas  wells,  pipe  lines,  pumping  stations, 
and  machinery  owned  by  a  municipal  corpora- 
tion, and  osed  by  it  for  the  conveyance  of  gas 
to  be  consumed  by  it  and  by  its  citizens  gener- 
ally, are  used  ezclusiTely  for  a  public  purpose, 
and  are  exempt  from  Laxation. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hancock  county. 

Action  in  the  common  pleas  of  Hancock 
county  by  the  city  of  Toledo  against  David 
Hosier,  treasurer  of  said  county.  The  cause 
was  tried  In  the  circuit  court  on  appeal,  and 
there  was  a  judgment  for  defendant,  and 
plaintiff  brings  error.    ReT^rsed. 

The  city  of  Toledo  sought  a  perpetual  In- 
junction against  the  defendant  to  restrain 
him  from  collecting  a  tax  upon  so  much  of 
its  pipe  lines,  gas  wells,  pumping  stations, 
tdephone  line,  and  fixtures  as  are  in  Han- 
cock county,  the  same  being  used,  as  alleged 
in  the  petition,  for  beating  and  lighting  the 
dty.  The  defendant  having  answered,  and 
the  cause  being  submitted  to  the  circuit  court 
upon  the  pleadings  and  the  evidence,  that 
court  made  the  following  finding  of  facts: 
"That  the  said  city  of  Toledo  is,  and  continu- 
ously ever  since  the  22d  day  of  January, 
A.  D  1880,  has  been,  a  mimlclpal  corporation, 
duly  incorporated  under  the  laws  of  this,  the 
said  state  of  Ohio,  as  a  city  of  the  third 
grade  of  the  first  class.  That  the  said  de- 
fendant, David  Hosier,  is,  and  vras  at  the 
commencement  of  this  action,  the  duly-quali- 
fied and  acting  county  treasurer  of  said  coun- 
ty of  Hancock.  That  under  and  by  virtue  of 
an  act  of  the  general  assembly  of  the  state 
of  Ohio,  enacted  January  22,  A.  D.  1889,  and 
contained  in  Ohio  Laws,  voL  86,  p.  7,  said 
plaintiff  has  acquired,  and  continuously  ever 
since  the  times  stated  in  the  petition  has  been 
the  owner  of,  a  certain  system  of  machinery, 
pipe  lines,  gas  wells,  pump  station,  telephone 
line,  and  fixtures  appurtenant  thereto,  situate 
in  the  townsh'ps  of  Allen  and  Cass,  in  the 
county  of  Hancock,  and  state  of  Ohio.  That 
during  all  of  said  time  said  system  of  ma- 
chinery, pipe  Unas,  gas  wells,  pumping  sta- 
tion, telephone  lines,  and  fixtures  appurtenant 
thereto  have  been,  and  now  are,  exdusiTely 
used  by  the  said  plaintiff  to  produce,  convey, 
and  furnish  natural  gas  to  said  city  for  pub- 
lic and  private  use  and  consumption,  and  said 
city  of  the  gas  thus  produced,  conveyed,  and 
furnished,  sold  a  part  of  the  same  to  the 
private  residences  of  said  city  for  private  use 
In  said  city,  at  a  fixed  and  established  rate, 
made  so  by  the  ordinance  of  said  city,  and 
from  which  rate  said  city  derived  a  reve- 
nue; and  this  was  partly  the  purpose  by  and 
for  which  said  city  became  the  owner  of  said 
system  of  machinery,  gas  well,  etc.,  as  afore- 
stated,  and  partly  the  purpose  of  said  city  in 
operating  said  system  of  machinery,  gas 
wells,  etc.,  etc.,  as  aforestated.    That  the  said 


plaintiff  owns  and  controls  gas  leases  in  said 
townships  of  Allen  and  Cass,  in  Hancock 
county,  Ohio,  to  the  extent  of  620  acres, 
which  gas  leases  were  of  the  value  of  $52A 
and  more  in  the  years  1893  and  1894.  That 
all  the  gas  wells,  fixtures,  and  pumping  sta- 
tions of  Slid  plaintiff  are  situated  on  said  520 
acres,  and  are  used  by  said  city  in  extricat- 
ing and  conveying  the  gas  from  said  520  acres 
to  the  said  city  of  Toledo,  for  the  public  and 
private  use  of  said  city  as  aforestated.  That 
the  duly-authorized  ofilclals  of  said  county  of 
Hancock  and  state  of  Ohio  have  placed  said 
property  of  said  plaintiff  upon  the  tax  dupli- 
cates of  said  county  for  assessment  and  taxa- 
tion, and  have  levied  thereon  as  taxes  and 
penalties  the  amounts  of  money  in  the  peti- 
tion set  forth.  That  said  assessment  and 
taxes  levied  on  aforesaid,  and  said  penalties 
averred  as  aforesaid,  were  levied  and  assessed 
as  provided  by  the  laws  of  Ohio  for  taxing 
and  assessing  property  owned  and  controlled 
by  individual  partnerships  or  corporations. 
That  the  said  defendant,  as  treasurer  of  said 
county  of  Hancock,  was  at  the  commence- 
ment of  this  action,  upon  the  refusal  of  said 
city  to  pay  said  taxes  and  penalties  as  afore- 
said, about  to  proceed  to  enforce  the  collec- 
tion of  said  taxes  and  penalties  by  resorting 
to  each  and  all  of  the  remedies  provided  by 
the  laws  of  Ohio  for  the  collection  of  taxes 
when  said  taxes  became  delinquent"  Upcn 
those  facts  the  circuit  court  adjudged  that 
the  petition  of  the  plaintiff  be  dismissed,  that 
a  temporary  injunction  previously  granted 
should  be  dissolved,  and  that  the  plaintiff 
should  pay  the  costs  of  the  suit  The  re- 
versal of  that  judgment  is  £he  object  of  this 
petition. 

Charles  F.  Watts,  for  plaintiff  in  error. 
John  Poe,  for  defendant  in  error. 

PER  CURIAM.  On  behalf  of  the  city  of 
Toledo  it  is  contended  that  this  property  is 
exempt  from  taxation  under  the  eighth  sub- 
division of  section  2732  of  the  Revised  Stat- 
utes, as  amended  March  13,  1891  (88  Ohio 
Laws,  p.  96),  which  provides  for  the  exemp- 
tion of  "all  market  houses,  public  squares,  or 
other  public  grounds,  town  or  township 
houses  or  haUs  used  exclusively  for  public 
purposes  and  all  works,  machinery,  pipe  lines 
and  fixtures  belonging  to  any  town  and  used 
exclusively  for  conveying  water  to  said  town, 
or  for  heating  or  lighting  the  same."  In  sup- 
port of  the  judgment  of  the  circuit  court  it  is 
said  that  the  property  is  not  vrithln  the  terms 
of  this  exemption,  and,  if  it  were,  the  provi- 
sions of  the  statute  relating  to  the  exemptloo 
must  receive  such  construction  as  will  make 
It  harmonious  with  section  2,  art  12,  of  the 
constitution,  which  ordains  tbat  "laws  shall 
be  passed  taxing  by  a  uniform  rule  all  mon- 
eys, *  *  *  and  also  all  real  and  personal 
property  according  to  its  true  value  in  money; 
but  burying  grounds,  public  schoolhouses, 
houses  used  exclusively  for  public  worship, 
institutions  of  purely  public  charity,  public 
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property  used  exdoslrely  tor  any  public  pur- 
pose, and  personal  property  to  an  amount  not 
exceeding  In  value  two  hundred  dollars  for 
each  Individual,  may  by  general  laws  be  ex- 
empted from  taxation."  The  constitutional 
restriction  upon  the  power  to  exempt  prop- 
erty from  taxation  requires  that  the  exempted 
property  must  be  used  exclusively  for  a  pub- 
lic purpose.  Tliat  the  property  in  question  Is 
so  used  is  determined  In  State  v.  City  of  To- 
ledo, 48  Ohio  St  112,  26  N.  E.  106L  In  that 
case  the  validity  of  the  act  under  whose  fa- 
vor the  city  of  Toledo  acquired  this  property 
was  challenged  upon  the  ground  that  it  was 
an  attempt  to  authorize  the  city  to  tax  Its 
citizens  for  a  purpose  which,  In  part  at  least, 
was  not  public.  The  facts  found  In  this  case 
show  that  the  property  Is  used  for  the  pur- 
poses contemplated  in  the  act  whose  validity 
was  there  sustained.  Judgment  of  the  cir- 
cuit court  reversed,  and  judgment  for  plain- 
tiff In  error. 


(54  Obto  St.  228) 

HULL  et  al.  v.  BELL  et  al. 

(Supreme  Court  of  Ohio.     Feb.  25,  1806.) 

Right  of  Appeal  —  How  DeTSKMiNBD  —  Acnoit 

FOB  SPECIFIO  FkkFOHMANCB  — KlQRT  TO 

Jdrt  Trial— Ebkok  and  Appeal. 

1.  The  ri^ht  of  appeal  to  the  circuit  court 
from  a  final  judgment  of  the  court  of  common 
pleas,  under  the  provisions  of  section  5226  of  the 
Revised  Statutes,  is  determined  by  the  nature  of 
the  action,  and  not  by  the  form  of  the  judgment 
rendered. 

2.  An  action  to  enforce  the  specific  perform- 
ance of  a  contract  for  the  conveyance  of  land, 
and  the  payment  «f  money,  is  not  an  action  for 
the  recovery  of  specific  property,  nor  for  money 
only,  within  the  purview  of  section  5130  of  the 
Revised  Statutes,  and  neither  party  is  entitled  to 
demand  a  trial  thereof  by  jury. 

3.  When  such  action  is  brought  against  sev- 
eral defendants,  who  entered  into  the  contract, 
and  judgment  is  rendered  against  some  of  them 
for  the  conveyance  of  the  land,  and  against  tbe 
others  for  a  specific  sum  of  money,  either  party 
has  the  right  of  appeal. 

4.  While  an  appellant  may  prosecute  error 
to  the  judgment  appealed  from,  before  the  de- 
termination of  his  appeal,  the  proceeding  will 
avail  nothing  if  tbe  appeal  be  sustained,  for  then 
the  cause  stands  for  a  new  trial  of  the  issues  of 
fact,  the  judgment  is  superseded  by  that  of  the 
appellate  court,  and  the  errors  occurring  in  the 
court  below,  if  any  were  committed,  become  im- 
material; nor  can  the  affirmance  of  the  judg- 
ment before  the  trial  of  the  appeal  give  it  any  ad- 
ditional or  different  effect. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hancock  county. 

Action  in  the  conrt  of  common  pleas  of  Han- 
cock county  by  Bell  Bros.  &  Co.  against  P. 
Roettinger  and  another,  trustees  of  the  Btge- 
low  Syndicate,  and  others,  for  specific  per- 
formance. Prom  the  judgment  rendered,  de- 
fendants Hull  and  Dunn  Appealed,  and 
brought  error  to  the  circuit  court;  and  from 
judgments  of  that  court  dismissing  the  ap- 
peal, and  afflrming  the  judgment  below,  they 
prosecute  separate  proceedings  in  error.  Re- 
versed in  one  proceeding,  and  the  other  pro- 
ceeding dismissed. 


The  contract  in  suit  was  as  follows: 
"This  memorandum  of  agreement  between 
BeU  Bros.  &  Ca,  of  East  Liverpool,  O.,  of 
the  first  part,  and  P.  Roettinger  and  Thom- 
as McConnica,  trustees  of  the  Bigelow  Syndi- 
cate, owning  the  F.  F.  Blgdow  laud,  consist- 
ing of  one  hundred  and  one-half  acres  at  Find- 
lay,  O.;  and  B.  T.  Dunn,  trustee;  J.  Ram- 
sey, Jr.,  trustee;  J.  G.  Hull,  trustee,— of  the 
second  part  hereby  enter  Into  the  following 
agreement  to  wit:  The  said  parties  of  the 
first  part  agree  to  erect  npon  said  land,  on 
the  east  side  of  the  T.  O.  &  S.  R.  R.,  npon  the 
tract  heretofore  described,  a  six-kUn  pottery 
works  for  the  manufacture  of  china  pottery 
and  similar  ware,  which  works  shall  be  com- 
menced and  pushed  to  completion  in  a  rea- 
sonable time  from  this  date.  Tbe  buildings 
of  said  works  shall  be  substantially  built  of 
brick,  with  metal  or  slate  roof,  shall  be  three 
stories  high  at  the  ends,  shall  have  six  kilns, 
and  a  capacity  to  employ  two  hundred  hands. 
In  consideration  of  the  foregoing,  the  parties 
of  the  second  part  agree  to  convey  to  said 
parties  of  the  first  part,  by  good  and  suffi- 
cient deed  of  general  warranty,  the  following 
described  premises,  to  wit:  Beginning  at  the 
southeast  comer  of  block  fifteen,  at  inteisee- 
tion  of  Harriet  and  Massillon  streets;  thence 
four  hundred  and  forty  feet,  north,  along  Mas- 
slllon  street;  thence  four  hundred  and  fifty 
feet,  westward;  thence  four  hundred  and  for- 
ty feet,  southward,  to  Harriet  street;  thence, 
along  Harriet  street  east  fonr  hundred  and 
fifty  (450)  feet  to  beginning,— containing  four 
and  one-half  acres  more  or  less;  and  three 
lots  on  a  plat  of  said  land  made  by  Horace 
Paul,  Esq.,  said  lots  to  be  selected  by  said 
parties  of  the  first  part;  said  conveyance  to 
be  made  as  soon  as  said  buildings  are  com- 
pleted. Said  parties  of  the  second  part  fur- 
ther agree  to  pay  to  said  parties  of  the  first 
part  the  sum  of  fifteen  thousand  dollars  ($15,- 
000),  to  wit:  Five  thousand  dollars  when  the 
buildings  aforesaid  are  completed;  five  thou- 
sand dollars  thirty  days  after  said  worlu  are 
in  operation  and  employing  one  hundred  per- 
sons or  more;  the  balance,  to  wit  five  thou- 
sand dollars,  after  said  works  are  fully  com- 
pleted and  employing  two  hundred  persons. 
Said  parties  of  the  second  part  further  agree 
to  macadamize  one  street  from  said  works  to 
Main  street  The  second  parties  further  agree 
to  sink  a  gas  well  on  said  tract  of  land  to  be 
transferred  to  said  party  of  the  first  part,  and 
said  first  party  shall  have  from  said  well  a 
sufficient  amount  of  natural  gas  to  supply 
their  works,  whatever  the  extent  may  be  on 
said  premises.  Tbe  party  of  the  second  part, 
or  assigns,  shall  have  the  use  of  any  surplus 
gas.  Should  there  not  be  sufficient  gas  pro- 
duced from  said  well  to  supply  said  works, 
then  said  parties  of  the  second  part  agree  to 
sink  another  well  or  wells,  so  that  first  party 
shall  be  supplied  with  natural  gas  for  thdr 
works;  and  should  there  be  connections  made 
with  other  wells  to  be  sunk  in  the  north,  thai 
this  well  shall  be  connected  with  the  general 
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matiiB.  In  cnse  It  becomes  necessary  to  sup- 
ply the  works  with  gas  from  high-pressure 
mains,  the  charges  for  the  same  shall  not  ex- 
ceed two  hundred  dollars  per  year  for  five 
years.  Said  vrorka  shall  be  supplied  with 
natural  gas  so  long  as  gas  contlnnes  to  flow  In 
the  high-pressure  mains  In  the  Findlay  dis- 
trict. Parties  of  the  second  part  shall  have 
access  to  the  well  at  all  times  for  examina- 
tions of  it  and  tests  of  capacity.  The  pip- 
ings and  connectlors  from  the  well  shall  be 
famished,  and  the  well  kept  in  good  condition, 
by  the  parties  of  the  first  part  The  well 
and  roadway  shall  be  commenced  as  soon  as 
work  is  begun  on  the  foundations  of  the  build- 
ings. Executed  this  21st  day  of  April,  188S. 
[Signed]  Philip  RoetUnger,  Trustee.  T.  H. 
McConnlca,  Trustee.  E.  T.  Dunn,  Trustee.  J. 
Eamsey,  Jr.,  Trustee.  J.  G.  Hull,  Trustee. 
Edwin  F.  Bell.  W.  M  Bell.  Bell  Bros.  & 
Co." 

The  petition  alleges:  That  "on  and  before 
the  1st  day  of  October,  1890,  the  plaintiff 
had  duly  kept,  observed,  and  performed  all 
of  the  terms  and  provisions  of  said  contract 
on  their  part  to  be  performed.  That  the 
plaintiffs  duly  selected  and  designated  the 
following  described  three  lots  in  the  plat 
made  by  Horace  Paul  as  the  three  lots  to 
be  conveyed  to  them  under  said  contract, 
to  wit:  Lots  four  (4),  five  (5).  and  six  (6)  of 
block  L,  In  Blgelow  addition  to  Findlay, 
O.,  and  that  the  plaintiffs  duly  advised  the 
defendants  of  the  lots  so  selected.  But 
the  plaintiffs  say  that  the  said  defendants 
have  failed  and  neglected  to  perform  their 
said  contract  on  their  part.  In  that  they 
have  failed  and  neglected  and  refused  to 
macadamize  one  street  from  plaintiffs'  said 
works  to  Main  street.  That  they  have  fur- 
ther failed  to  so  perform  their  said  contract, 
in  that  they  have  failed,  neglected,  and  re- 
fused to  deed  and  convey  to  these  plaintiffs 
the  said  three  lots  so  selected  by  plaintiffs, 
and  in  said  contract  so  agreed  to  be  convey- 
ed. Further  and  finally,  the  said  defendants 
have  failed  to  perform  their  said  agnrecment 
In  that  they  have  failed,  neglected,  and  re- 
fused to  pay  to  these  plaintiffs  five  thousand 
dollars,  which  by  the  terms  of  said  contract 
they  agreed  to  pay  'after  said  works  are 
fully  completed  and  employing  two  hundred 
persons,'  which  last-named  event  occurred 
on  the  1st  day  of  October,  1890,  aforesaid. 
Wherefore  the  plaintiffs  pray  that  the  said 
defendants  be  decreed  and  required  spe- 
cifically to  perform  said  contract,  convey 
said  lots,  or,  in  default  thereof,  that  the  de- 
cree herein  stand  as  a  conveyance  thereof, 
macadamize  said  street,  and  pay  said  sum 
of  five  thousand  dollars,  and  that,  in  default 
thereof  by  the  day  named  by  the  decree  of 
this  court,  then  that  the  plaintiffs  have  Judg- 
ment for  the  amount  of  their  damages,  to 
be  ascertained  by  this  court,  for  the  breach 
by  the  defendants  of  said  contract  in  regard 
to  the  Improvement  of  said  street,  to  be  en- 
forced and  collected  in  the  maimer  provided 


for  coOecting  Judgments  at  law,  and  that 
the  plaintiffs  may  have  such  other  or  fur- 
ther Judgment  or  relief  as  equity  and  the 
nature  of  the  case  may  demand." 

An  answer  was  filed  by  the  defendants 
Roettlnger  and  McConnlca,  which,  after  de- 
nying that  the  plaintiffs  performed  the  con- 
ditions of  the  contract  on  their  part,  alleges, 
In  substance:  (1)  That  the  stipulations  of 
the  contract  in  relation  to  the  macadamiz- 
ing of  the  street  are  void  for  uncertainty, 
and,  moreover,  were  waived  and  discharged 
for  a  valuable  consideration  paid  by  the 
answering  defendants;  (2)  that  the  contract 
was  entered  into  by  them  in  their  represent- 
ative character  as  trustees  of  the  Blgelow 
Syndicate,  and  not  as  individuals,  which 
was  well  known  to  the  plaintiffs  at  the  time, 
and  they  are  not,  therefore,  personally  lia- 
ble; and  @)  that,  as  to  the  obligation  for 
the  payment  of  the  money  as  provided  by 
the  contract,  they  were  sureties,  merely,  for 
their  co-defendants.  The  answer  of  Hull 
and  Dunn  denies  the  performance  by  the 
plaintiffs  of  the  conditions  of  the  contract 
on  their  part  to  be  performed,  stating  where- 
in they  failed  to  perform,  and  contains  a 
counterclaim  for  damages  for  the   breach. 

The  allegations  of  new  matter  in  the  an- 
swers were  controverted  by  reply,  and  the 
issues  were  tried  by  the  court;  a  demand 
by  the  defendants  for  a  trial  by  Jury  hav- 
ing been  refused.  The  trial  resulted  in  the 
following  Judgment:  "And  thereupon  came 
the  parties,  and  this  cause  was  further 
heard  and  considered  by  the  court  upon  the 
pleadings  and  the  testimony;  and,  being 
fully  advised  in  the  premises,  it  is  ordered, 
adjudged,  and  decreed  that,  within  ten  days 
from  and  after  the  entry  of  this  decree,  the 
defendants  Philip  Roettlnger  and  Thomas 
H.  McConnlca,  as  trustees  of  the  Blgelow 
Syndicate,"  do  execute,  acknowledge,  and  de- 
liver to  the  plaintiffs,  Bell  Bros.  &  Co.,  a 
deed  of  general  warranty,  conveying  to  said 
plalntiCs  lots  four  (4),  five  (5),  and  six  (6) 
In  block  L  In  the  Blgelow  addition  to  the 
city  of  Findlay,  O.,  and  that,  in  default 
thereof,  this  decree  stand  and  operate  as  a 
conveyance  thereof.  And  It  Is  further  or- 
dered and  adjudged  that  the  plaintiffs.  Bell 
Bros.  &  Co.,  recover  of  the  defendants  Eli- 
jah T.  Dunn,  Jasper  O.  Hull,  and  Joseph 
Ramsey,  Jr.,  the  sum  of  five  thousand  five 
hundred  and  twenty-five  dollars,  and  that 
the  plaintiffs  Iiave  execution  therefor,— to 
all  of  which  the  defendants  Elijah  T.  Dunn 
and  Jasper  6.  Hull  duly  excepted,  and  here 
now  except  And  that  as  to  the  payment 
of  five  thousand  dollars  subsidy,  described 
In  the  petition,  the  defendants  Philip  Roet- 
tlnger and  Thomas  H.  McConnlca  go  hence 
without  day.  And  It  Is  ordered  and  adjudg- 
ed that  the  defendants  pay  the  costs  of  this 

action,  taxed  at  | ,  in  the  proportions 

following,  to  wit:  Two-flfths  by  Roettlnger 
and  McConhica,  and  three-fifths  by  Hull, 
Dunn  and  Ramsey." 
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The  defendants  Hull  and  Dnnn  gave  no- 
tice of  their  Intention  to  appeal,  which  was 
duly  entered  on  the  Jonmal;  and  within  the 
time  allowed  by  law  they  executed  the  nec- 
essary undertaking  for  their  appeal,  In  the 
amount  fixed  by  the  court,  and  cansed  the 
appeal  to  be  perfected.  The  circuit  court 
sustained  a  motion,  filed  by  the  plaintifCs  In 
the  action,  to  dismiss  the  appeal,  on  the 
ground  that  the  cause,  as  to  the  appellants, 
was  not  appealable;  and  that  action  of  the 
court  is  the  error  assigned  here.  The  appel- 
lants also  prosecuted  error  to  the  Judgment 
from  which  the  appeal  was  talien,  assigning, 
as  error,  the  refusal  of  their  demand  for  a 
trial  by  Jury.  The  circuit  court  affirmed  the 
Judgment,  and  a  separate  proceeding  In  er- 
ror to  reverse  that  Judgment  is  prosecuted 
In  this  court  The  cases  have  been  heard  to- 
gether, and  will  both  be  disposed  of  by  the 
opinion. 

A.  Blackford,  E.  T.  Dunn,  and  James  A. 
Bope,  for  plalntifTs  in  error.  George  H. 
Phelps,  for  defendants  in  error. 

WILLIAMS,  C.  J.  (after  stating  the  facts). 
1.  Did  the  circuit  court  err  In  dismissing  the 
appeal?  Under  our  present  legislation,  "an 
appeal  may  be  taken  to  the  circuit  court,  by 
a  party  or  other  person  directly  affected, 
from  a  Judgment  or  final  order  In  a  civil  ac- 
tion rendered  by  the  common  pleas  court, 
and  of  which  it  had  original  Jurisdiction,  If 
the  right  to  demand  a  Jury  therein  did  not 
exist."  Rev.  St.  |  5226.  And  the  actions  in 
which  the  right  to  demand  a  jury  exists  are 
limited  to  those  "for  the  recovery  of  money 
only,  or  specific  real  or  personal  property." 
Section  5130.  It  Is  obvious,  from  these  pro- 
visions of  the  statute,  that  it  is  the  nature 
of  the  action  which  determines  the  right  of 
appeal,  and  not  the  form  of  the  Judgment 
rendered;  so  that,  if  the  action  be  not  one 
in  which  there  Is  a  right  to  demand  a  Jury 
trial,  an  appeal  may  be  taken  from  the  Judg- 
ment, though  the  payment  of  money  be  the 
only  relief  awarded.  It  is  accordingly  pro- 
vided by  section  5230  that,  "when  the  Judg- 
ment is  personal  against  the  party  for  the 
payment  of  money  only  the  penalty  of  the 
appeal  bond  shall  be  double  the  amount  of 
the  judgment";  and  by  section  5231  that  the 
bond  shall  be  conditioned  "to  the  effect  that 
the  party  appealing  shall  abide  and  perform 
the  order  and  judgment  of  the  appellate 
court,  and  shall  Tp&y  all  moneys,  costs  and 
damages  which  may  be  required  or  awarded 
against  him  by  such  court."  The  nature  of 
the  action  must  be  ascertained  from  the  alle- 
gations of  the  pleadings,  and  the  character  of 
the  relief  appropriate  under  them. 

The  action  brought  by  the  plaintiffs  below 
was  one  for  the  specific  performance  of  a 
contract,  by  the  terms  of  which  the  defend- 
ants jointly  bnnnd  themselves,  for  an  entire 
consideration,  agreed  upon,  to  convey  to  the 
plaintiffs  certain  designated  lands,  and  pay  a 


specified  sum  of  money.  It  may  be  conceded 
that  If,  before  the  bringing  of  the  suit,  the 
Btlpnlations  of  the  contract  with  respect  to 
the  conveyance  of  the  lands  had  been  per- 
formed, and  no  obligation  of  the  defendants 
remained  unfulfilled  except  that  relating  to 
the  payment  of  the  money,  an  action  for  Its 
recovery  would  not  be  one  in  which  an  ap- 
peal could  be  taken.  But,  In  the  action 
brought,  the  payment  of  the  money  was 
sought  to  be  enforced  In  connection  with, 
and  as  a  part  of  the  contract  for,  the  convey- 
ance of  the  land.  The  plaintiffs  were  not 
required  nor  permitted  to  divide  their  action 
Into  as  many  separate  ones  as  there  were 
stipulations  In  the  contract  which  the  de- 
fendants were  bound  to  perform,  nor,  in  the 
same  action,  plead  each  stipulation  as  a  dis- 
tinct cause  of  action.  The  petition  properly 
stated  the  facts  as  constituting  one  cause  of 
action,  which  was  for  the  specific  enforce- 
ment of  all  the  provisions  of  the  contract 
which  the  defendants  had  bound  themselves 
to  perform.  The  principal  Issue  in  the  case, 
and  apparently  the  only  one  considered  of 
practical  Importance  on  the  trial,  was  wheth- 
er the  plaintiffs  had  so  performed  their  part 
of  the  contract  as  to  entitie  them  to  demand 
performance  by  the  defendants;  and  the 
trial  of  that  Issue  Involved  the  plaintiffs' 
right  to  the  conveyance  of  the  land,  aa  well 
as  the  payment  of  the  money.  In  this  condi- 
tion the  case  stood  for  trial.  If  the  Issue 
had  been  found  against  the  plaintiffs,  thus 
wholly  defeating  their  action,  their  right  of 
appeal,  we  apprehend,  could  scarcely  be 
doubted;  nor  could  that  of  the  defendants, 
had  judgment  been  recovered  against  all  of 
them  for  the  conveyance  of  the  land  only; 
nor  do  we  think  their  right  of  appeal  could 
be  denied  If  the  Judgment  rendered  against 
them  had  required,  both  the  conveyance  of 
the  land  and  the  payment  of  the  money  ac- 
cording to  the  terms  of  the  contract 

That  suits  for  the  specific  pertonnaiux  of 
contracts  for  the  sale  of  real  property  belong- 
ed to  the  exclusive  jurisdiction  of  courts  of 
chancery,  before  the  Civil  Code,  was  well  es- 
tablished; and  their  character  was  not  chan- 
ged by  Its  adoption,  but  they  are  still  recog- 
nized as  equitable  actions  properly  triable  to 
the  court,  and  not,  of  right,  to  a  Jury.  When 
a  vendor's  titie  proves  to  be  defective  In  scxne 
particular,  or  his  estate  is  not  all  he  agreed 
to  convey,  or  is  subject  to  an  Incumbrance  or 
outstanding  Interest  in  a  third  person.  It  is 
the  right  of  the  vendee.  If  he  so  elect  to  have 
specific  performance  so  far  as  the  vendor  Is 
able  to  perform,,  and  compensation  for  any 
deficiency  in  the  estate  he  is  able  to  convey, 
or  difference  between  that  and  the  estate 
which  he  agreed  to  convey;  and  It  was  the 
constant  practice  of  courts  of  chancery,  in  ad- 
ministering the  remedy  of  specific  perform- 
ance, to  award  such  compensation  In  proper 
cases.  The  remedy  went  further,  and  when 
necessary  to  the  attainment  of  complete  Jus- 
tice the  court  would  award  either  party  such 
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damages  aa.  he  might  be  entitled  to  in  the 
action,  and  not  compel  him  to  resort  to  an- 
other fonun  for  their  recovery,  upon  the  prin- 
ciple that,  when  a  court  acquires  Jurisdiction 
of  a  cause,  it  will  exercise  it  to  the  extent  of 
administering  that  full  relief  which  the  case 
appears  to  demand. 

A  civil  action  to  enforce  the  specific  per- 
toimance  of  a  contract  by  which  the  defend- 
ants have  bound  themselves  for  both  the  con- 
veyance of  real  property  and  the  payment  of 
a  sum  of  money  must  be  classed  with  those 
which  were  formerly  within  the  exclusive 
Jurisdiction  of  equity;  for,  if  the  suit  could 
be  said  to  have  lost  its  equitable  character 
by  reason  of  the  relief  sought  by  the  enforce- 
ment of  the  stipulation,  for  the  payment  of 
the  money,  it  would  have  become  necessary 
for  the  plaintiff  either  to  forego  his  remedy 
for  the  performance  of  the  stipulation  to  con- 
vey the  land  or  that  for  the  payment  of  the 
money,  or  split  his  cause  of  action  on  the 
contract  and  pursue  a  separate  remedy  uiMn 
each  stipulation,  and  in  different  tribunals.  A 
party  was  not  required  to  do  either.  Hence, 
an  action  brought  to  enforce  the  performance 
of  such  a  contract  cannot  now  be  properly 
regarded  as  one  for  the  recovery  of  speciSc 
property  or  money  only,  within  the  purview 
of  section  6130  of  the  Bevised  Statutes;  and 
though,  in  such  action,  brought  against  sev- 
eral defendants.  Judgment  be  recovered 
against  soine  of  them  for  the  conveyance  of 
the  land,  apd  against  others  for  the  money, 
either  h^  the  right  of  appeal  from  the  Judg- 
ment, because  the  mode  of  trial  to  which  the 
parties  are  entitled  can  be  ascertained  only 
from  the  nature  of  the  cose,  as  shown  by 
pleadings,  when  it  is  called  for  trial,  and  up- 
on that  mode  of  trial  depends  the  right  of 
appeal,  and  not  upon  the  Judgment  recovered 
as  a  result  of  the  triaL  So  that,  in  our  opin- 
ion, the  plaintiffs  in  error  were  entitled  to 
thdr  appeal  taken  from  the  Judgment  ren- 
dered against  them,  and  Its  dismissal  was 
error. 

2.  The  appeal  having  been  Improperly  dis- 
missed, and  it  being  necessary  to  remand  the 
case  to  the  circuit  court  for  a  trial  of  the  is- 
sues of  fact,  the  question  arises,  what  is  the 
proper  disposition  of  the  case  brought  here 
to  reverse  the  Judgment  of  the  circuit  court 
affirming  that  of  the  common  pleas?  We  are 
not  aware  of  any  statutory  provision  or  rule 
of  law  which  prevents  a  party  who  has  tak- 
en an  appeal  from  a  Judgment  from  also  pros- 
ecuting error  to  obtain  its  reversal.  When 
doubtful  of  his  appeal,  that  may  be  a  pru- 
dent and  commendable  practice;  otherwise, 
if  his  right  of  appeal  should  not  be  deter- 
tnlned  until  after  the  expiration  of  the  time 
allowed  for  prosecuting  error,  and  then  de- 
termined adversely  to  him,  thus  leaving  the 
judgment  In  force,  his  remedy  on  error  would 
be  lost,  ^ut,  if  the  appeal  be  sustained,  the 
proceeding  In  error  avails  nothing,  for  the 
cause  then  stands  for  a  retrial  of  the  Issues 
In  the  appellate  court,  the  Judgment  appealed 


from  is  superseded  by  that  of  the  appellate 
court,  and  the  errors  occurring  on  the  trial 
below.  If  any  were  committed,  become  Im- 
material. If  a  party  wishes  to  bring  the  ques- 
tions raised  on  that  trial  under  review  by 
this  court,  he  must  make  them  on  the  trial 
in  the  appellate  court,  and  prosecute  error 
to  Its  Judgment;  for,  If  not  so  made,  so  far 
as  this  court  could  be  Informed  by  tlie  record, 
that  court  may  have  determined  all  questions 
raised  In  his  favor.  The  appeal  has  the  same 
effect  in  that  respect  as  a  new  trial  granted 
by  the  original  trial  court  See  Bartges  v. 
©•Nell,  13  Ohio  St  72-75.  The  party  having 
the  benefit  of  a  new  trial  where  the  errors 
of  the  former  one  may  be  corrected  or  cured, 
they  cease  to  be  prejudicial  or  Important 
The  Judgment  rendered  on  the  appeal  be- 
comes the  final  Judgment  fixing  the  rights 
of  the  parties,  and  that  appealed  from  Is  no 
longer  operative*  and  hence  Its  affirmance 
on  error,  before  trial  had  on  the  appeal,  can 
give  it  no  additional  or  different  effect  that 
It  did  not  have  without  such  affirmance. 

In  the  view  thus  taken  of  the  case  It  is 
deemed  unnecessary  to  ccHisIder  the  errors 
assigned.  The  Judgment  of  the  circuit  conrt 
dismissing  the  appeal  Is  reversed,  and  the 
cause  remanded  to  that  court;  and  the  peti- 
tion in  error  In  the  other  case  Is  dismissed. 

BURKET,  jr.,  having  been  of  counsel,  did 
not  sit  in  the  cases. 

"""""^  (M  OMo  St  SSS) 

STATE  ex  rel  BROKRMANN  v.  COMMIS- 
SIONERS OF  HAMILTON  COUNTY. 
(Supreme  Conrt  of  Ohio.     March  31,  1896.) 
Altbbation  ot  HianwATS— Powsrs  of  Lxomi,&< 

TUKC — VlLLAOSa — CORPORATI   PoWKBS. 

1.  It  Is  not  competent  to  the  general  assem- 
bly to  aathorlze  the  commissioners  of  a  particu- 
lar connty  to  widen,  extend,  and  improve  a  cer- 
tain road  in  b  prescribed  manner,  one-half  the 
costs  and  expenses  to  be  assessed  on  lands  with- 
in a  prescribed  limit  according  to  benefits,  and 
the  other  half  to  be  levied  on  the  general  tax- 
payers of  the  connty,  without  the  request  or  con- 
sent of  any  of  the  parties  to  be  assessed.  The 
exercise  of  soch  power  over  the  affairs  of  a  conn- 
ty Is  administrative  in  character,  and  not  legis- 
lative; and  the  act  is,  for  such  reason,  invalid. 

2.  Where,  by  a  special  act  the  commissioD- 
en  of  a  particular  county  axe  authoriKd  to  ex- 
tend and  improve  a  certain  road  according  to  a 
particular  plan,  and  certain  villages  are  likewise 
anthorlzed  to  dedicate  their  property  to  the  coun- 
ty in  furtherance  of  the  pl«n,  and  the  power  to  so 
dedicate  is  an  integral  part  of  the  plan,  the  act  is 
invalid,  for  the  reason  that  It  coiuers  corporate 
power  on  such  viilages. 

(Syliabtia  by  the  Court) 

Error  to  circuit  court  Hamilton  county. 

Action  in  Hamilton  county  common  pleas 
by  the  state  on  the  relation  of  Frederick 
Broermann  against  the  commissioners  of  the 
county  to  enjoin  them  fi-om  widening,  extend- 
ing, and  improving  Paddock  road,  as  provid-. 
ed  In  a  special  act  of  the  legislature  passed 
April  25.  1803,  and  found  In  90  Ohio  Local 
Laws,  238,  on  the  groimd  that  the  act  Is  nn- 
coustitutlouat    It  was  brought  on  the  rela- 
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tton  of  Broermann,  one  of  tbe  abnttlng  land- 
ownen,  tbe  prosecutine  attorney  having,  on 
request,  refused  to  bring  tbe  suit  A  demur- 
rer to  the  iwtition  was  sustained,  and  Judg- 
ment rendered  dismissing  the  action,  which 
was  affirmed  on  error  by  the  circuit  court, 
and  relator  brings  error.    Berersed. 

Maxwell  &  Wilson,  John  B.  Yon  Seggem, 
and  Theodore  Horstman,  for  plaintiff  in  error. 
Spiegel,  Foraker  &  Bendlgs  and  Miller  Out- 
calt,  for  defendant  In  error. 

MINSHALIi,  J.  This  statute,  we  think, 
la  invalid  on  several  grounds. 

1.  It  la  an  assumption  of  powers  over  tbe 
afTalrs  of  a  county  not  possessed  by  the  gen- 
eral assembly;  it  is  admlnlstratlye  in  char- 
acter, and  not  legislative.  The  act  author- 
izes the  commissioners  of  Hamilton  county  to 
widen,  extend,  and  Improve  the  Paddock  road 
from  its  present  southern  terminus  to  the 
northern  corporation  line  of  the  village  of 
Glendale,  in  Ebimllton  county.  In  a  specific 
manner.  It  would  have  been  more  properly 
designated  If  It  had  been  entitled  "An  act  to 
widen,  extend  and  Improve  the  road  as  there- 
]n  directed,  with  the  approval  of  the  commis- 
sioners of  Hamilton  county."  All  the  author- 
ity conferred  on  tbe  commissioners  is  to 
adopt  the  plan  and  carry  it  into  execution. 
The  title  of  the  act  is.  In  fact,  mandatory; 
and  the  act  was  evidently  framed  with  that 
fact  In  view,  but  was  afterwards  so  changed 
as  to  make  its  execution  subject  to  the  au- 
thorization of  the  commlasioneiB.  The  act 
prescribes  the  width  of  the  road,  the  land 
that  must  be  appropriated  on  each  side  to  se- 
cure the  width,  except  in  tbe  village  of  Glen- 
dale, where  the  width  is  to  remain  as  it  la. 
It  prescribes  the  grade  of  tbe  road,  and  the 
precise  manner  In  which  It  is  to  be  made: 
"On  its  subgrade,  tbe  crown  of  which  shall 
be  ten  inches  in  the  center  and  thoroughly 
rolled,  shall  be  placed  a  layer  of  flat  stones 
to  a  depth  of  not  less  than  four  inches,  and 
the  Interstices  filled  up  with  broken  stone, 
well  rammed.  On  this  shall  be  placed  a  lay- 
er of  not  less  than  five  Inches  thick,  of 
crushed  or  broken  limestone  and  thoroughly 
rolled.  This  shall  be  covered  by  two  layers, 
each  of  two  and  one-half  inches,  of  crushed 
boulder  or  granite  of  the  size  to  pass  through 
a  two  and  one-half  inch  ring;  each  layer  to 
be  separately  roUed,  and  on  this  shall  be 
placed  a  top  dressing  of  screenings  of  boul- 
der or  granite,  not  less  than  one  and  one-half 
Inch  thick,  which  shall  also  be  thoroughly 
rolled."  One-half  of  tbe  costs  and  expenses 
are  to  be  levied  on  tbe  general  taxpayers  of 
the  county,  and  the  other  half  Is  to  be  as- 
sessed on  the  lands  and  lots  lying  on  botb 
sides  of  the  road  and  the  ends  thereof,  within 
the  distance  of  one  mile,  to  be  apportioned 
according  to  benefits  by  a  commission  to  be 
appointed  for  that  purpose.  To  meet  the  ex- 
penses in  the  first  instance,  the  bonds  of  tbe 
county  are  to  be  Issued  and  sold  in  an  amount 
not  to  exceed  the  sum  of  $400,00a    All  this 


is  to  be  done  if  the  commissioners  act  at  all, 
without  the  petition  of  a  single  person,  intet^ 
ested  or  otherwise,  although  the  costs  and  ex- 
penses may  amount  to  the  sum  of  $400,000^ 
to  be  raised  as  above  stated.  Is  the  enact- 
ment of  this  law  the  fair  exercise  of  legisla- 
tive power?  We  think  not.  It  Is  simply  a 
usurpation  of  the  powers  heretofore  always 
allowed  to  the  proper  administrative  boards 
selected  by  the  people  of  the  localities  con- 
cerned, in  the  exercise  of  the  right  of  local 
self-government;  and  always  called  Into  ac> 
tivity  on  the  petition  of  at  least  a  majority  of 
those  Interested,  not  only  In  the  benefits,  but 
also  in  the  costs  and  expenses,  of  tbe  im> 
provement.  Tbla  la  shown  in  tbe  toad-im* 
provement  laws  of  the  state  under  the  ona 
and  two  mile  systems,  the  ditch  and  levy 
laws,  and  tbe  laws  regulating  the  improve- 
ment of  streets  and  alleys  in  municipal  coiw 
I>oratlons.  The  system  of  local  self-govem- 
ment  existed  under  general  laws  at  tbe  adop- 
tion of  the  present  constitution;  and  there  la 
nothing  in  it,  nor  In  any  of  Its  provisions, 
from  which  a  design  can  be  Inferred  to  In 
any  way  Impair  it  On  the  contrary,  ev6ry 
provision  of  that  instrument  in  any  way  re- 
lated to  the  subject,  manifests  a  purpose  to 
preserve  it  unimpaired  to  the  people.  Thla 
appears  in  the  provisions  for  tbe  election  of 
county  and  township  officers  hy  the  people 
(article  10,  Const),  who  had  theretofore  al- 
ways exercised  these  functions,  at  the  li^ 
stance  of  tbe  parties  concerned;  and  have  ali- 
ways  since  done  so,  until  within  the  last  few 
moons.  Commenting  on  the  general  features 
of  a  written  constitution.  Judge  Cooley  ob- 
serves: "Local  self-government  having  al- 
ways been  a  part  of  the  English  and  Ameri- 
can systems,  we  shall  look  for  Its  recognition 
In  any  such  instrument  And,  If  not  express- 
ly recognized,  it  la  still  to  be  understood  that 
all  these  instruments  are  framed  with  Its 
present  existence  and  anticipated  continuance 
In  view."  Const  Llm.  45.  If  It  Is  competent 
to  the  general  assembly  to  authorize  the  com- 
missioners of  Hamilton  county  by  a  special 
act  to  make  such  an  Improvement  In  that 
county,  without  tbe  request  of  any  one  inter- 
ested, then  the  same  may  be  done  in  any 
county  of  the  state,  irrespecttve  of  the  re- 
sources of  the  county,  or  of  the  ability  of 
those  who  will  be  compelled  to  pay  the  large 
assessments  made  on  their  lands  to  meet  the 
costs  and  expenses  of  the  improvement  This 
Is  a  wide  departure  from  the  principles  of 
local  self-government;  and  so  wide,  it  is  not 
possible  to  sustain  It  by  any  latitude  of  con- 
struction. It  is  true  that  under  this  statute 
the  Improvement  must  be  authorized,  or, 
more  properly,  approved,  by  tbe  commiralon- 
ers,  which  may  be  said  to  be  some  proteo 
tlon  against  the  improvidence  of  the  legislsp 
ture.  But  as  already  shown,  when  they  ac^ 
they  must  proceed  in  the  way  and  to  the  ex- 
tent mapped  out  by  the  legislature.  The 
people  Interested  have  no  control,  and  they 
are  deprived  of  tbe  InitlatiTS  in  the  mattei^ 
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which  Is  the  important  point  in  the  privilege 
of  local  self-goTemment.  The  fact  that  par- 
ties interested  may  be  heard  before  a  com- 
mittee of  the  legislatore  is  not  the  eqniTalent 
of  the  right  to  be  heard  before  the  propter  lo- 
cal board,  where  all  may  be  heard,  and  their 
objections  considered,  with  little  or  no  incon- 
Tcnlence  or  expense.  Nor  can  the  fact  that, 
as  stated  by  counsel,  the  parties  were  beard 
In  this  case,  make  any  difference.  By  the  act 
no  application  or  hearing  of  any  kind  is  re- 
quired; the  commissioners  may  act  sna 
sponte. 

2.  It  is  a  special  act,  conferring  corporate 
power  upon  certain  municipal  corporations. 
The  petition  avers  that  the  Faddodc  road 
and  its  proposed  extensions  will  pass  Into  or 
through  the  villages  of  Bond  Hill,  Carthage, 
Wyoming,  Glendale,  and  Avondale,  in  Ham- 
ilton county;  and  it  is  provided  in  section  7 
of  the  act  that  the  commissioners  and  the 
council  "of  any  village  owning  any  part  of 
the  lands  necessary  to  be  acquired  for  the 
purpose  of  carrying  ont  the  provisions  of  this 
act  are  hereby  authorized  to  dedicate  the 
fiame  free  of  coirt  to  the  county."  This  Is  a 
power  not  possessed  by  other  villages  of  the 
state,  and  is  conferred  on  them  by  a  special 
act.  Under  it  they  may  so  dedicate  their 
streets  to  the  county,  and  thereby  relieve 
themselves  from  the  duty  of  keeping  them 
open,  In  repair,  and  free  from  nuisances,  as 
other  villages  are  required  to  do.  Here  are 
two  express  powers  conferred  on  these  vil- 
lages: One  is  to  dedicate  their  property  to 
the  coonty,  and  the  other  is  to  relieve  them- 
selves from  duties  enjoined  on  other  villages 
In  regard  to  their  streets  and  all^s.  But  it 
Is  suggested  that  the  power  here  conferred 
ts  not  essential  to  the  plan,  and  may  be  dis- 
regarded without  affecting  the  general  provi- 
sions of  the  act  We  do  not  adopt  this  view. 
The  power  Intended  to  be  conferred  is  the 
extension  and  Improvement  of  a  particular 
road  according  to  a  prescribed  plan.  To  Im- 
prove and  extend  it  to  and  beyond  these  vil- 
lages, or  any  of  them,  and  not  through  them, 
would  be  a  departure  from  the  plan  for 
which  there  is  no  authority  in  the  act  It 
would  be  to  adopt  the  plan  in  part  and  re- 
ject it  in  part,  without  anything  in  the  act 
to  warrant  the  court  in  saying  that  the  one 
part  is  less  material  than  the  other,  or  that 
the  legislature  would  have  authorized  a  part 
of  the  improvement  to  be  made  without  the 
whole.  A  material  consideration  may  have 
been  the  making  of  the  Improvement  through 
these  villages.  The  act,  for  this  additional 
reason,  is  invalid.  Commissioners  of  Hamil- 
ton Co.  V.  State,  50  Ohio  St  653,  35  N.  B.  887. 

There  is  still  another  ground  on  which  this 
statute  is,  in  my  opinion,  clearly  invalid. 
The  location  and  construction  of  public  roads 
is  a  snbject  of  a  general  nature,  and  should, 
therefore,  be  regulated  by  general  laws,  uni- 
form in  operation  throughout  the  state 
(Const  art  2,  {  26),  and  have  always,  until 
recently,  been  so  treated.    Oases  may  arise 


In  which  the  peculiar  circumstances  may  re- 
quire special  legislation  of  a  local  character. 
It  may  happen  that  a  bridge  is  carried  away 
by  a  flood,  or  that  a  courthouse  is  destroyed 
by  fire,  and  that,  under  existing  laws,  there 
is  no  power  to  meet  the  emergency  thus  cre- 
ated. Such  circumstances  create  of  them- 
selves a  special  subject  of  legislation,  grow- 
ing ont  of  the  emergency,  and  are  excepted 
by  the  law  of  reason  out  of  the  general  rule 
upon  the  subject;  or,  more  properly  speak- 
ing, presenting,  as  they  do,  a  special  subject 
for  legislation,  do  not  fall  within  the  rule. 
But  as  this  question  is  presented  in  a  num- 
ber of  cases  now  pending  hi  this  court,  it  is 
not  now  passed  on  by  the  court;  nor  are  my 
associates  In  any  way  bound  by  what  is  here 
said.  The  iMlnts  decided  are  expressed  In 
the  syllabus.  Judgment  reversed,  and  Judg- 
ment rendered  for  the  plaintiffs. 


(160  III.  fiU) 

ADCOCK  V.   CJITT   OP   CHICAGO. 

(Supreme  Court  of  Illbiois.     March  28,  1896.) 

Hdnicipai.  Ihprotkments — Fbtitios  for  AsSESg- 

XSKT — Ordinaroe — Report  or  Cohii isbioners. 

1.  Though  the  statute  requires  a  petition  for 
an  assessment  to  recite  the  ordinance  tor  the  pro- 
posed improTement,  it  is  not  necessary  tliat  the 
ordinance  be  certified. 

2.  The  statutory  reqnireaient  that  a  peti- 
tion for  an  assessment  recite  tha  report  of  the 
commisBioners  aiqwinted  to  make  an  estimate  of 
the  cost  of  the  improvement  contemplated  by  the 
ordinance  is  not  satisfied  by  a  report  signed  by 
two  only  of  the  tltree  commissioners,  without  any 
showing  that  the  other  took  part  in  the  proceed- 
ings. 

Error  to  Cook  county  court;  Frank  Scales, 
Judge. 

Bessie  B.  Adcock  brings  error  to  review  a 
Judgment  confirming  a  special  assessment 
for  improvements  in  the  city  of  Ohicago.  Re- 
versed. 

D.  O.  Bobertson,  for  plalntUC  in  error. 


CARTWRIGHT,  J.  The  county  court  con- 
firmed a  special  assessment  against  prop- 
erty of  plaintiff  in  error,  and  the  writ  of  er- 
ror in  this  case  was  sued  out  to  reverse 
that  judgment 

The  flrst  objection  made  to  the  proceeding 
is  that  the  petition  for  the  assessment  did 
not  recite  the  ordinance  for  the  proposed 
improvement  The  petition,  which  was  filed 
September  21,  1892,  recited  that  on  April  7, 
1892,  the  ordinance  was  passed  by  the  city 
council,  and  that  a  certified  copy  of  said  or- 
dinance was  thereto  attached  and  made  a 
part  thereof.  The  copy  of  the  ordinance 
was  annexed  to  the  petition,  and  the  objec- 
tion made  is  to  the  certificate  of  the  clerk 
to  that  copy.  The  certificate  is  no  part  of 
the  ordinance,  and  the  statute  does  not  re- 
quire that  the  ordinance  recited  in  the  peti- 
tion shall  be  certified  in  any  manner.  That 
objection  is  without  merit  Wadlow  v.  City 
of  Chicago,  159  HI.  176,  42  K.  B.  868. 
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The  statute  also  requires  that  the  peti- 
tion shall  recite  the  report  of  the  commis- 
sioners appointed  to  make  an  estimate  of  the 
cost  of  the  improvement  contemplated  by 
the  ordinance.  3.  S.  Sheahan,  George  H. 
Walte,  and  O.  F.  Dodge  were  appointed 
commissioners  to  make  such  estimate,  and 
the  report  annexed  to  the  petition  was  sign- 
ed by  but  two  of  said  commissioners,  J.  S. 
Sheahan  and  O.  F.  Dodge.  It  has  been  de- 
cided that  the  statute  requires  that  the  com- 
missioners appointed  to  make  a  special  as- 
sessment shall  act  jointly,  and  that  action 
by  two  of  them  cannot  be  sustained.  Mc- 
Chesney  v.  People,  148  m.  221;  Boynton  v. 
People,  155  HI.  66,  39  N.  E.  622.  The  same 
rule  must  be  applied  with  respect  to  the 
commissioners  appointed  to  estimate  and 
report  the  cost  of  the  ImproTement  There 
is  no  ground  upon  which  a  distinction  in 
that  respect  between  the  two  sets  of  com- 
missioners could  rest.  It  does  not  appear 
that  the  third  commissioner  met  or  acted 
with  those  who  made  the  report,  or  took 
any  part  In  the  proceeding.  The  judgment 
will  be  reversed,  and  the  cause  remanded, 
Reversed  and  remanded. 


(161  III.  74) 

BLAKE  T.  PEOPLE. 

(Supreme  Ck)iirt  of  Illmois.     March  28,  1896.) 

CoMTSMFT  —  FAiLinta  or  Bzbodiob  to  Pat  over 
VONBT — Demand. 

1.  To  support  an  order  committintr  an  ex- 
ecutor for  a  failure  to  pay  money  to  a  distributee 
in  compliance  with  an  order  of  the  court,  there 
most  have  been  a  demand  for  the  money,  aa  re- 
quired by  Rev.  St.  c  3,  I  115. 

2.  In  proceedings  to  punish  an  executor  for 
failure  to  comply  with  an  order  of  distribution, 
defendant  offered  to  prove  that,  before  making 
his  final  report,  he  had  previously  paid  a  note  for 
the  distributee,  on  which  defendant  was  surety, 
under  an  agreement  that  he  might  deduct  the 
amount  so  paid  from  any  moneys  wliich  might  he 
found  due  the  distributee  on  final  settlement. 
Held,  that  evidence  of  the  agreement,  and  pay- 
ment under  the  same,  was  erroneonsly  excluded. 

Appeal  from  Livingston  county  court;  O. 
M.  Barlckman,  Judge. 

Proceeding  in  attachmait  against  Daniel 
Blake  for  contempt,  in  failing  to  pay  over 
money  after  approval  of  final  report  as  exec- 
utor and  order  of  distribution.  From  an  or- 
der of  commitment,  defendant  appeals.  Re- 
versed. 

Strawn  &  Norton,  for  appellant 


CARTWRIGHT,  J.  The  county  court  of 
Livingston  county  committed  appellant  to 
jail  for  contempt  of  court  in.  failing  to  pay 
over  to  J.  C.  Blake  a  sum  of  money  ordered 
to  be  paid  to  the  latter  on  the  appMval  of 
the  final  report  of  appellant  as  executor  of 
the  estate  of  Joseph  Blake,  deceased. 

The  proceeding  was  commenced  by  a  peti- 
tion of  J.  C.  Blake  for  a  writ  of  attachment 
against  the  defendant.     On  the  hearing  the 


only  evidence  offered  In  support  of  the  peti- 
tion was  the  final  report  of  defendant  as  ex- 
ecutor of  the  last  will  and  testament  of  Jo- 
seph Blake,  deceased,  and  the  order  of  the 
court  approving  the  same,  and  directing  de- 
fendant to  pay  to  J.  C.  Blake  $360.28  as  his 
distributive  share  of  the  estate.  There  was 
no  evidence  of  any  demand  upon  defendant 
for  the  money  due  the  petitioner  under  said 
order,  as  required  by  section  115,  c.  3,  of  the 
Revised  Statutes,  in  regard  to  the  administra- 
tion of  estates.  Without  such  demand,  no 
order  of  commitment  could  be  made.  Von 
Kettler  v.  Johnson,  57  IlL  109;  Haines  v. 
People,  97  lU.  161. 

The  defendant  proved  that,  after  he  made 
out  his  final  report  in  the  estate,  but  before 
It  was  passed  upon  by  the  county  court,  he 
paid  J.  0.  Blake  $61.25  as  an  advancement, 
and  took  his  receipt  therefor.  He  also  offer- 
ed to  prove  that  he  had  previously  paid  $54.- 
23  as  J.  C  Blake's  share  of  a  note  on  which 
defendant  was  surety,  in  pursuance  of  an 
agreement  of  the  said  J.  C.  Blake  that,  if 
he  would  pay  the  same,  he  would  permit  de- 
fendant to  deduct  the  amount  so  paid  from 
any  moneys  that  might  be  found  due  said 
J.  C.  Blake  by  the  final  order  of  the  court 
In  said  estate,  and  that  defendant  might  re- 
tain the  same  out  of  any  such  moneys.  But 
the  court  rejected  the  offer,  and  the  defend- 
ant excepted.  It  was  shown  that  the  defend- 
ant had  tendered  to  J.  G.  Blake  the  amount 
required  to  be  paid  to  him  by  the  order  of 
the  county  court  after  deducting  the  amounts 
so  paid  and  advanced;  but  the  money  was  re- 
fused. 

As  to  the  money  advanced  on  the  share  of 
J.  C.  Blake  after  the  report  was  made  oat, 
but  before  it  was  passed  upon,  there  could 
be  no  question  as  to  the  right  to  deduct  it 
The  court  could  also  enforce  an  agreement 
for  a  set-ofl;  or  deduction  of  the  amount  paid 
for  the  share  of  the  note.  Walker  v.  Chovin, 
16  III.  489;  Heckenkemper  v.  Dingwehrs.  32 
111.  538.  It  was  error  to  reject  the  evidence 
of  an  agreement  and  payment  under  the 
same.  And  whether,  after  the  final  order 
of  the  county  court,  the  debt  to  J.  0.  Blake 
became  a  personal  one,  so  that  defendant 
could  set  off  an  amount  dne  him,  in  the  ab- 
sence of  an  agreement  need  not  be  consid- 
ered, since  defendant  offered  to  prove  such 
an  agreement 

The  judgment  will  be  reversed  and  the 
cause  remanded.    Judgment  reversed. 


061  III.  41) 

CHANDLER  v.  PEOPLE  ex  td. 
KOCHERSPERGBR. 

(Supreme  Court  of  lUinois.     March  28,  1896.) 

Spboial  AsssesMBKT  —  Notice  —  CBBTirioATS  or 
Publication. 
A  certificate  of  publication,  stating  tliat 
notice  of  tlie  special  assessment  has  been  put>- 
lished  "five  times"  in  a  certain  daily  paper,  does 
not  sufficiently  show  that  the  notice  was  pul>- 
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liRhed  for  "five  Boceesaire  days."     Rer.  St  c. 
24  art.  9,  §  27. 

Appeal  from  Cook  couQQr  conrt;  O.  N.  Car- 
ter, Judge. 

Application,  on  the  relation  of  D.  U.  Koch- 
ersperger,  for  Judgment  for  sale  of  land  for 
paj-ment  of  a  special  assessment.  E.  R. 
Chandler  objected.  His  objections  were 
OTerruled,  and  be  appeals.    Reversed. 

'  W.  J.  Donlin,  for  appellant. 


MA6RUDER,  3.  This  is  an  appeal  from 
the  application  for  a  Judgment  for  sale  of 
certain  real  estate  in  the  city  of  Chicago,  for 
payment  of  delinqnent  special  assessment 
warrant  No.  10,919. 

The  objector  made  no  appearance  to  the 
application  for  Judgment  of  confirmation  of 
the  special  assessment,  but  he  specially  en- 
tered his  appearance,  and  resisted  the  pres- 
ent application  for  Judgment  upon  three 
grounds,  the  third  of  which  is  as  follows: 
"(3)  That  certificate  of  publication  for  the 
confirmation  of  the  assessment  is  void,  and 
the  court  in  this  application  for  Judgment 
has  no  Jurisdiction,  because  such  certificate 
certifies  that  publication  was  made  five 
times,  Instead  of  five  successive  days."  We 
think  that  the  objection  thus  made  is  well 
taken.  In  Evans  v.  People,  139  lU.  552,  28 
N.  Ej.  1111,  there  was  an  application  for  an 
order  for  the  sale  of  certain  real  estate  in 
the  city  of  Chicago  for  the  payment  of  a 
delinquent  special  assessment.  The  object- 
or made  no  appearance  to  the  application  for 
Judgment,  but  appeared  and  resisted  the  ap- 
plication for  an  order  for  sale,  upon  the 
ground  that  the  county  court  did  not  have 
Jurisdiction  to  render  the  Judgment  of  con- 
firmation; and  one  of  the  reasons  assigned 
for  the  objection  that  there  was  a  want  of 
Jurisdiction  was  that  the  certificate  of  pub- 
lication in  a  daily  newspaper  failed  to  show 
publication  for  five  successive  days.  In  re- 
gard to  this  objection  we  there  said:  "The 
other  contention  must  be  sustained.  It  will 
have  been  observed  the  requirement  of  the 
statute  is  that  notice  by  publication  shall  be 
by  'publishing  the  same  five  successive  days 
in  some  daily  newspaper.'  [Rev.  St.  c.  24, 
art  9,  {  27.]  The  certificate  of  publication  is 
merely  that  the  notice  'has  been  published 
five  times  in  the  Chicago  Mail,  a  daily  news- 
paper printed  and  published  in  the  city  of 
Chicago,  in  said  county.'  •  •  •  But  since 
many  daUy  newspapers  print  and  publish 
second  editions  of  the  same  day,  it  cannot 
follow  that,  because  a  notice  has  been  pub- 
lished in  a  daily  newspaper  five  times,  each 
publication  was  on  a  different  day.  For 
aught  that  here  appears,  this  notice  may 
have  been  published  two  or  more  times  in 
different  editions  of  the  paper  printed  and 
published  on  the  same  day.  The  certificate 
should  have  followed  the  statute,  and  shown 
a  publication  on  five  successive  days."   The 


certificate  of  publication  In  the  case  at  bar 
is  exactly  the  same  as  that  which  was  con- 
demned in  the  case  of  Evans  v.  People,  su- 
pra. The  language  used  in  reference  to  the 
certificate  in  that  case  is  precisely  applicable 
to  the  certificate  here,  and  accordingly  the 
third  objection  should  have  been  sustained 
by  the  county  court. 

For  the  error  in  overruling  the  third  objec- 
tion, the  Judgment  of  the  county  court  is  re- 
versed, and  the  cause  is  remanded  to  that 
court  for  further  proceedings  in  accordance 
with  the  views  herein  expressed.  Reversed 
and  remanded. 


(m  IlL  107) 

BLOCK  v.  SWIFT  &  CO. 

(Supreme  Court  of  Illinris.     March  28,  1896.) 

INJOBT  to  EMPLOTB — NeOUOBNCB — QCESTION  roB 
COUBT. 

The  evidence  in  an  action  against  a  mas* 
ter  for  injury  to  an  employ^,  showing  that  the 
cause  of  plaintiS's  injury  was  his  attempt  to  get 
on  an  elevator  while  it  was  in  motion,  without 
his  duty  demanding  it,  and  there  being  an  entire 
want  of  evideniK  of  negligence  on  the  part  of  the 
person  in  charge  thereof,  verdict  was  properly  di- 
rected for  defendant     58  111.  App.  354,  affirmed. 

Appeal  from  appellate  court.  First  dis- 
trict 

Action  by  Frank  M.  Block  against  Swift 
&  Co.  From  a  Judgment  of  the  appellate 
court  affirming  a  Judgment  for  defendant 
(58  III.  App.  354),  plalntlflC  appeals.  Af- 
firmed. 

Case,  Hogan  &  Case,  for  appellant  J.  A. 
Post  (S.  S.  Page,  of  counsel),  for  appellee. 

CARTWRIGHT,  J.  Appellant  brought  this 
suit  to  recover  for  injuries  sustained  while 
in  the  service  of  appellee,  which  it  was  char- 
ged were  due  to  Its  negligence.  On  the 
trial  in  the  circuit  court,  at  the  close  of  the 
evidence  for  appellant,  the  court  directed  a 
verdict  for  appellee,  which  was  returned, 
and  judgment  entered  accordingly.  That 
Judgment  has  been  afilrmed  by  the  appel- 
late court 

It  is  contended  that  the  evidence  for  the 
plaintiff  was  of  such  character  as  to  require 
Its  submission  to  the  consideration  of  the 
Jury.  The  evidence  consisted  of  the  testi- 
mony of  the  plaintiff  and  one  other  witness, 
who  was  called  and  examined  on  his  behalf, 
by  which  the  following  facts  were  establish- 
ed: In  February,  1891,  plaintiff  was  in  the 
employ  of  defendant,  trucking  hams  from 
the  cellar  of  its  establishment  to  the  third 
fioor.  The  truck  was  a  box  on  wheels, 
which  was  loaded  at  a  chnte,  when  plain- 
tiff would  take  the  truck,  and  wheel  it  to 
an  elevator,  which  was  operated  by  a  man 
from  the  fourth  floor.  The  elevator  was  op- 
erated  by  means  of  a  lever,  and  there  were 
signals  from  below  when  to  start  it  At 
the  time  of  the  injury,  plaintiff  wheeled  his 
truck  of  hams  on  the  platform  of  the  ele- 
vator, and  got  on  himself  with  It,  as  usoaL 
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There  was  another  man  who  was  also  on 
the  elevator,  with  a  load  of  hog  fat.  They 
shut  the  door  of  the  elevator  shaft,  and  said, 
"All  right"  as  a  signal  to  start  The  man 
in  chbrge  of  the  elevator  attempted  three  or 
four  times  to  start  it;  but  it  did  not  move, 
and  sank  down  about  six  or  eight  inches 
below  the  level  of  the  floor.  It  appeared  to 
be  too  heavily  loaded.  The  men  got  off,  and 
another  effort  was  made  from  above  to 
lift  the  elevator,  and  It  came  slowly  up  Just 
even  with  the  floor,  when  the  plaintiCr  put  his 
right  foot  on  the  elevator,  and  took  hold  of 
the  truck  to  puU  It  ofC.  There  was  a  pit 
below  the  floor,  Into  which  the  elevator 
went,  to  make  an  air  cushion,  which  caused 
a  suction  in  the  pit  When  the  platform  of 
the  elevator  got  above  the  pit  It  was  reliev- 
ed from  the  suction;  and,  while  plaintiff 
was  trying  to  pull  the  truck  off,  the  elevator 
started  up  more  rapidly,  and  he  did  not 
succeed  In  getting  fully  on  the  platform,  but 
was  caught  between  the  elevator  and  the 
first  floor,  and  lost  his  leg. 

It  Is  argued  that  this  evidence  raised  ques- 
tions of  negligence  on  the  part  of  the  re- 
spective parties,  upon  which  the  court  had 
no  right  to  pass.  The  plaintiff  could  recov- 
er only  by  proving  otdlnary  care  on  his  part, 
and  negligence  on  the  part  of  the  defendant; 
and  we  agree  with  the  appellate  court  that 
there  was  not  sufficient  evidence  before  the 
Jury  in  support  of  either  of  these  proposi- 
tions to  present  an  Issue  of  fact  under  the 
pleadings  calling  for  the  consideration  of  a 
jnry.  In  order  to  present  such  a  question, 
the  evidence  must  be  of  such  a  character 
that  reasonable  minds  might  differ  as  to  the 
conclusions  to  be  drawn  from  It  If  there 
could  be  no  such  difference,  the  conclusion 
might  be  properly  declared  as  a  question  of 
law.  In  Hoehn  v.  Ballway  C!o.,  152  UL  223, 
88  N.  E.  649,  It  was  said:  "If  the  conduct  of 
a  paiiy  charged  with  negligence,  or  whose 
duty  It  is  to  use  due  care.  Is  so  clearly  and 
palpably  negligent  that  all  reasonable  minds 
would  so  .pronotmce  It  without  hesitation  or 
dissent  then  the  court  may  so  pronounce  it 
by  instructions  to  the  Jury."  In  Railway 
Co.  V.  Brown,  152  111.  484,  39  N.  E.  273,  it 
was  held  that  where,  from  the  facts  admit- 
ted or  conclusively  proved,  there  Is  no  rea- 
sonable chance  that  reasonable  minds  would 
reach  a  different  conclusion  as  to  negligenct:. 
It  becomes  a  question  of  law.  If  negligence 
may  or  may  not  result  from  the  facts  prov- 
ed, the  question  Is  for  the  Jury;  but  If  a 
iconcduslon  of  negligence  necessarily  results 
from  the  facts,  the  oourt  may  say,  as  a  mat- 
ter of  law,  that  such  facts  establish  negli- 
gence. Railroad  Co.  y.  Larson,  132  111.  326, 
8S  N.  E,  784,  Where  the  evidence  on  the 
subject  of  negligence  Is  of  such  nature  that 
the  court  may  pronounce  upon  It,  It  Is  the 
duty  of  the  court  to  direct  a  verdict  In  ac- 
cordance with  the  conclusion.  Werkv.  Steel 
Co.,  154  111.  427,  40  N.  E.  442.  It  Is  for  the 
oourt  to  say  whether  there  is  sufficient  evi- 


dence before  the  Jury  to  present  an  Issue  of 
fact  under  the  pleadings,  and.  If  there  shall 
not  be,  to  direct  what  verdict  shall  be  re- 
turned. Insurance  Co.  v.  Scammon,  123  111. 
601,  14  K.  E.  666.  In  this  case  there  was  an 
entire  want  of  evidence  of  any  negligence 
or  Improper  conduct  on  the  part  of  the  per- 
son in  charge  of  the  elevator.  There  was  no 
duty  on  the  part  of  the  plaintiff  to  get  upon 
the  elevator  while  ascending,  and  his  injury 
resulted  from  his  attempt.  That  his  act  in 
making  such  attempt  was  the  cause  of  his 
injury,  and  that  the  act  was  negligence,  do 
not  admit  of  controversy.  The  evidence, 
with  all  the  Inferences  which  the  jury  might 
Justifiably  draw  from  It  was  legally  Insuffi- 
cient to  support  a  verdict  for  the  plaintiff; 
and  the  court  was  Justified  in  directing  a 
verdict  for  the  defendant  The  Judgment 
will  be  affirmed.    Judgment  affirmed. 


(160  111.  599) 

AMES  et  al.  ▼.  AMES  et  al. 

(Supreme  Court  of  lUinois.     March  28,  1896.) 

Paktitios— Coal  Lands— Sbpabatino  Ownebsbip 
or  Surf  ACE  akd  Hisbbal — ^Patmbnt  op  O  wbltt. 

1.  In  loaking  partition  of  lands  underlaid 
with  mineral,  a  court  may,  where  the  Interests 
of  the  parties  require  it,  separate  the  ownerahip- 
of  the  siuface  from  the  mineral,  giving  the  sur- 
face to  one  owner  and  the  mineral  to  another, 
with  distinct  titles  in  fee  in  severalty. 

2.  A  court  may  order  the  payment  of  owelty 
where  necessary  to  equalize  the  shares  of  the  re- 
spective owners. 

Error  to  circuit  court  Cook  county;  O.  H. 
Horton,  Judge. 

Bill  for  partition  by  Emily  Faithful  Ame» 
and  Miner  T.  Ames,  by  their  next  friend, 
against  Knowlton  L.  Ames  and  others. 
From  the  decree  the  plaintiffs  bring  error. 
Affirmed. 

a.  W.  Smith,  for  plaintiffs  in  emw.  W. 
W.  Ross,  for  defendants  in  error. 

PHlLLrpg,  J.  This  was  a  bill  for  parti- 
tion flled  by  appellants  against  appellees  in- 
the  drcnlt  court  of  Cook  county.  The  cause- 
was  before  this  court  at  a  former  term,  and 
the  opinion  In  the  case  Is  reported  in  148  111. 
S21,  36  N.  E.  110,  to  which  reference  Is  made 
for  the  facts.  The  cause  was  remanded  un- 
der the  decision  then  announced,  and  com- 
missioners, appointed  to  make  partition, 
qualified,  and  make  their  report  by  which, 
among  other  estates  partitioned,  they  as- 
signed certain  coal  mines  In  their  entirety 
to  the  adult  heirs,  they  having  consented, 
to  have  their  shares  allotted  to  them  to- 
gether. By  this  report  certain  farm  lands 
were  set  off  In  severalty  to  each  of  the  ap- 
pellants, excepting  the  underlying  coal  and 
mineral  and  all  mining  rights  underlying. 
The  farm  lands  were  assigned  to  appellants 
in  severalty.  The  underlying  coal  and  min- 
eral was  set  off  and  allotted  to  the  appellees  ' 
Jointly,  they  electing  to  take  together.  The- 
commissioners,  for  the  purpose  of  equallzini^ 
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the  shares,  ordored  owelty  paid  to  appel- 
lants by  appellees.  But  two  legal  qnesUons 
are  presented  on  this  record.  The  first  Is, 
may  a  court  of  equity,  in  a  proceeding  for 
partition,  separate  the  ownership  of  the 
surface  from  the  underlying  mineral,  giving 
the  surface  to  one  and  the  mineral  to  the 
other,  with  distinct  titles  in  fee  in  severalty 
to  the  respective  parties?  And,  second,  may 
the  courts,  for  the  purpose  of  equalizing 
such  an  estate,  order  the  payment  of  owelty? 
Goal  underlying  lands  may  he  acquired  by  a 
title  absolute  and  in  fee  In  one  person, 
while  the  right  to  the  surface  Is  In  another. 
Each  may  be  held  by  separate  and  distinct 
titles  In  severalty,  and  each  Is  a  freehold 
estate  of  inheritance^  separate  and  inde- 
pend«it  of  the  other.  The  only  distinction 
as  to  the  respective  rights  rests  on  the  prin- 
ciple that  the  servient  estate  owes  the  servi- 
tude of  affording  sufficient  supports  to  sus- 
tain the  surface.  The  vast  coal  fields  under- 
lying valuable  farm  lands  in  the  state  of 
minols  present  questions  of  property  rights 
in  connection  with  the  ownership  of  the 
surface  which  renders  a  strict  adherence  to 
the  maxim  of  the  common  law,  "Cujus  est 
solum  ejus  est  usque  ad  caelum  et  ad  In- 
feros," not  always  proper  to  be  enforced, 
having  regard  to  the  interest  of  the  owners 
of  lands  where  the  coal  is  accessible  by 
mines  already  opened.  The  right  of  the 
owner  of  land  to  convey  the  coal  and  min- 
eral rights  underlying  the  land  and  reserv- 
ing the  surface  absolutely  in  fee  has  long 
been  recognized.  When  such  conveyance  Is 
made,  two  separate  estates  exist,  and  are 
each  distinct  Each  may  be  conveyed  by 
deed,  and  may  each  be  devised  under  a 
will.  Each  will  pass  to  the  heir  under  the 
statute  of  descent,  and  each  is  subject  to 
taxation.  In  re  Major,  134  111.  19,  24  N. 
E.  97S.  In  all  these  phases  each  estate  pass- 
es and  must  be  treated  as  real  estate. 
These  principles  are,  in  effect,  sustained  by 
this  court  in  Locey  Coal  Mines  v.  Chicago, 
W.  &  V.  Coal  Co.,  131  111.  9,  22  N.  E.  503. 
Mining  claims  have  been  recoi^nlzed  as  legal 
estates  of  freehold  (Merrltt  v.  Judd,  14  Cal. 
60),  and  subject  to  partition  (Hughes  v. 
Devlin,  23  Cal.  502).  The  right  to  partition 
was  collaterally  recognized  In  Jones  v.  Wag- 
ner, 66  Fa.  St  429.  Two  separate  estates 
and  interests  being  In  existence,  in  principle 
there  can  be  no  difQculty  in  recognizing 
s^;>arate  titles.  If  these  two  separate  in- 
terests and  titles  are  united  in  one  person, 
the  maxim  above  Quoted  would  apply,  but 
the  owner  would  have  a  right  to  sever  the 
two  estates  by  deed  or  devise.  Where  the 
owner  would  have  that  right  there  is  no 
Inherent  difficulty  in  a  court  of  chancery 
severing  the  two  estates  in  a  partition  pro- 
ceeding, where  It  is  rendered  necessary  in 
the  Interests  of  justice,  and  decreeing  the 
dominant  estate  to  one  and  the  servient  es- 
tate to  another.  In  recognizing  this  prin- 
ciple we  are  applying  it  to  the  facts  of  the 
v.48N.E.no.7 — 38 


particular  case  before  us,  where  the  appel- 
lees consented  to  accept  the  servient  estate. 
We  do  not  at  this  time  determine  the  ques- 
tion whether  a  person  not  conversant  with 
the  management  of  the  mine  and  with- 
out capital  to  operate  it  could  be  compelled 
to  accept  as  his  share  a  mine  thus  set  off 
to  him  against  his  consent  nor  whether  a 
mine  could  be  set  off  to  a  minor.  In  thus 
qualifying  the  rule  of  the  common  law  em- 
braced in  the  above-quoted  maxim  until  by 
an  express  act  of  the  owner  of  the  surface 
he  had  severed  the  one  estate  from  the  oth- 
er, a  deed  or  mortgage  before  such  severance 
would  convey  the  entire  estate  under  the 
full  application  of  that  maxim,  and  the 
principle  of  notice  would,  In  the  evMit  ot 
such  conveyance  of  the  servient  estate^  be 
the  same  as  under  the  most  strict  enforce- 
ment of  the  maxim. 

As  to  the  second  point  presented,  it  is 
sufficient  to  say  that  question  has  been 
affirmatively  determined  by  the  adjudica- 
tions of  this  court  In  Field  v.  Letter,  117  111. 
351,  7  N.  B.  279,  and  numerous  cases  cited 
In  the  opinion  in  that  case.  The  decree  ot 
the  circuit  court  is  affirmed. 


(160  111.  438) 

GOON  BOW  et  aL  v.  PEOPLE. 
(Supreme  Court  of  niinoia.     March  28,  1896.) 
Cbimisal  Law — Appeal— Hakmlkss  Erkor — Cos- 

DUCT  OF  TrJAL— ROBBEBT— EvlDBNOS. 

1.  A  defendant  In  a  criminal  case  cannot 
complain  that,  in  addition  to  the  oath  prescribed 
by  the  laws,  Chinese  witnesses  were  also  sworu 
according  to  a  Chinese  practice,  where  such  pro- 
ceedlngwas  had  at  his  instance. 

2/Error  in  excluding  evidence  is  cured  by 
a  subsequent  fall  examination  of  the  witness  as 
to  the  same  matters. 

3.  On  a  trial  for  robbery,  where  the  evidence 
was  that,  at  the  time  of  the  alleged  robbery,  in 
the  prosecuting  witness'  place  of  business,  the 
defendants  came  nmning  out  of  such  place,  past 
certain  witnesses,  it  was  not  error  to  i)ermit  such 
witnesses  to  testify  that  the  prosecuting  witness 
followed  them,  and  said,  in  substance,  that  he 
had  been  robbed,  and  asked  which  way  the  par- 
ties went. 

4.  It  was  not  error  to  permit  a  witness  to 
testify  that  he  saw  one  of  deiendants  afterwards, 
that  he  had  a  pistol  in  his  possession,  and  that 
he  put  up  the  pistol  and  biased  the  witness;  it 
being  material  to  prove  the  possession  of  the 
pistol  at  that  time. 

5.  Where  there  was  evidence  that  one  of  de- 
fendants had  a  revolver,  at  the  time  of  his  ar- 
rest, soon  after  an  alleged  robbery,  it  was  not 
error  to  permit  the  officer  who  made  the  arrest 
to  illastrate  how  such  defendant  held  the  re- 
volver when  arrested;  the  illustration  tending  to 
show  an  attempt  to  conceal  it  and  pass  it  tu  a 
friend. 

6.  Where  defendant,  in  a  criminal  case,  tes- 
tifies that  his  business  is  that  of  laundryman,  it 
is  not  error  to  permit  him  to  be  aslied,  on  cross- 
examination,  if  he  was  not  mnning  an  opium- 
smoking  business,  and  did  not  keep  an  opium 
joint  instead  of  being  in  the  laundry  business. 

7.  It  is  not  abuse  of  discretion  for  the  court 
to  permit  a  witness  in  a  criminal  case  to  testify 
after  being  in  the  court  room  contrary  to  an  or- 
der exdnding  witnesses. 

8.  In  a  criminal  case,  it  appeared  that,  at  the 
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police  station,  there  was  a  system  of  making 
tickets,  with  the  name  of  the  prisoner,  the  time 
of  the  arrest,  and  the  charge  against  him  on 
them,  and  that  such  tickets  were  taken  by  the 
Uosk  sergeant,  and  entered  in  the  record.  Held, 
that  it  was  harmless  error,  if  any,  to  admit  in 
evidence  such  record,  for  the  purpose  of  showing 
at  what  time  defendants  were  arrested,  where 
their  counsel  stated  that  there  was  no  contro- 
versy about  the  time  of  the  arrest. 

9.  Where  certain  Chinese  were  on  trial  for 
robbery,  there  was  evidence  that  defendants,  on 
the  afternoon  of  the  day  before  the  alleged  tob- 
hery,  came  to  the  prosecuting  witness  and  de- 
manded !|50  as  taxes  for  a  certain  Chinese  so- 
ciety, and  told  him  that,  if  be  did  not  give  them 
the  money,  they  would  give  him  trouble.  One 
D.  testified,  as  a  witness  for  defendants,  as  to 
the  objects  of  the  club,  and  the  principal  refer- 
ence to  such  objects  was  in  his  cross-examina- 
tion. Held,  that  it  was  noc  prejudicial  to  de- 
fendants to  permit  him  to  be  askeid  if  there  was 
not  a  "fan-tan"  gambling  apparatus  in  the  rooms 
of  such  club,  and  also  a  "bung-loo"  apparatus, 
and  appliances  for  opium  smoking,  where  he  de- 
nied that  there  was  anything  of  the  kind,  or  that 
the  objects  of  the  club  embraced  anything  of  that 
sort. 

10.  The  fact  of  robbery  from  the  person  of 
the  prosecuting  witness  is  sufficient  prima  facie 
-evidence  of  his  ownership  of  the  money  taken. 

Error  to  criminal  coort,  Cook  county;  H. 
V.  Freeman,  Judge. 

Goon  Bow  and  others  were  conricted  of 
robbery,  and  bring  error.     Affirmed. 

O.  S.  O'Meam,  for  plaintiffs  in  error.  M.  T. 
Maloney,  M.  L.  Newell,  Samuel  Blcholson, 
and  Geo.  B.  Bacon,  for  the  People. 


CARTWRIGErr,  J.  Plaintiffs  In  error 
were  convicted,  In  the  criminal  court  of  Cook 
county,  of  the  crime  of  robbery,  and  senten- 
ced to  the  penitentiary.  The  abstract  of  the 
record  furnished  is  so  Incomplete  that  It  Is 
.only  with  great  difficulty  that  the  questions 
raised  have  been  examined,  but  we  have  gone 
to  the  record  to  get  an  understanding  of 
them. 

The  first  objection  made  Is  that,  In  addition 
to  the  oath  prescribed  by  the  laws  of  this 
state,  the  witnesses  were  also  sworn  accord- 
ing to  a  Chinese  practice,  which  was  called 
the  "Chinese  Chicken  Oath."  Upon  looking 
Into  the  record,  it  appears  that  counsel  for 
the  defendants  moved  the  court  that  the 
Chines.''  witnesses  on  both  sides  should  be  re- 
<]ulred  to  take  the  Chinese  chicken  oath,  to 
which  counsel  for  the  people  objected,  while 
counsel  lor  defendants  argued  that  it  was 
Impossible  to  get  some  of  the  Chinese  to  tell 
the  truth  unless  they  were  sworn  In  that 
manner.  The  court  ruled  that  those  of  the 
witnesses  who  were  willing  might  take  the 
oath,  but  that  none  of  them  should  be  com- 
pelled to  do  so.  Part  of  them  were  sworn 
In  that  way.  In  addition  to  the  regular  oath. 
This  proceeding  having  been  had  at  the  in- 
stance and  request  of  the  defendants,  they 
cannot  be  heard  to  complain  of  It 

It  is  objected  that  the  cotirt  erred  In  refus- 
ing to  permit  defendants  to  croaa-ezamlne  the 
oomplaining  witness  as  to  his  connection 
with  a  gambling  house.     Counsel  for  defend- 


ants stated  that  he  expected  to  show  that 
the  f  10  of  which  It  was  charged  the  defend- 
ants robbed  the  witness.  Soon  Chong,  was 
money  lost  at  a  gambling  table;  that  the 
witness  kept  a  gambling  house,  and  took  the 
$10  from  one  of  the  witnesses,  Chin  Men 
You,  otherwise  called  Chan  Mon  Tan.  The 
apparent  purpose  was  to  show  that  defend- 
ants merely  repossessed  themselves  of  $10 
of  which  one  of  their  number  had  been  rob- 
bed in  a  gambling  house.  The  court  sus- 
tained an  objection  to  some  questions  on 
that  subject,  but  there  was  subsequent  full 
examination  about  the  loss  of  the  money  at  a 
gambling  table;  and  the  def^idants  had  all 
the  benefit  that  could  be  derived  from  such 
an  examination. 

Objection  Is  made  that  Lee  Tow,  a  witness 
for  the  people,  was  permitted  to  testify  to  a 
statement  of  Soon  Chong  that  he  had  been 
robbed.  The  evidence  was  that,  at  the  time 
of  the  alleged  robbery  in  the  place  of  busi- 
ness of  Soon  Chong,  the  five  defendants  came 
running  out  of  the  place  past  the  witnesses, 
and  Soon  Chong  followed,  and  the  witness 
said,  "Him  holler,  "he  robbed.  Which  way 
you  see  those  parties  go  past  here  7" "  This 
evidence  was  admbnible  as  part  of  the  res 


A  wltnees.  Chin  Dock,  was  permitted  to  tes- 
tify that  he  saw  Chin  Men  You  afterwards, 
that  he  had  a  pistol  in  his  possession,  and 
that  he  put  up  the  pistol,  and  chased  the  wit- 
ness. This  was  soon  after  the  alleged  rob- 
bery; and  the  witness,  who  was  the  partner 
of  Soon  Chong,  had  been  to  the  station  for  a 
warrant  It  was  material  to  prove  the  pos- 
session of  the  pistol  at  that  time,  and  the  evi- 
dence of  this  witness  and  others  who  were 
examined  to  the  same  point  was  competent 
for  that  purpose. 

There  was  also  evidence  that  Chin  Lung 
Bow  had  a  revolver  at  the  time  of  Ws  arrest 
soon  after  the  alleged  robbery,  and  complaint 
Is  made  that  the  police  officer  making  the  ar- 
rest was  allowed  to  Illustrate  how  he  hdd 
the  revolver  when  arrested.  The  only  illus- 
tration was  to  show  an  attempt  to  conceal  it 
and  pass  It  to  a  friend.  There  was  no  im- 
propriety in  the  evidence. 

The  defendant  Chin  Lung  Bow  (Chan  Lang 
Bow)  was  examined  as  a  witness,  and  testi- 
fied that  his  occupation  was  the  laundry  busi- 
ness. On  cross-examination,  he  was  asked  if 
it  was  not  a  fact  that  Instead  of  being  In  the 
laundry  business,  he  was  running  an  opium- 
smoking  business,  and  if  he  did  not  keep  an 
opliim  Joint  It  Is  objected  that  this  was 
wrong;  but  having  testified  to  his  occupation. 
It  was  legitimate  to  cross-examine  him  on 
that  subject. 

It  Is  claimed  that  error  was  committed  by 
the  court  in  X)ermitting  the  witness  Sam  Moy 
to  testify,  after  being  in  the  court  room,  con- 
trary to  the  order  of  the  court  excluding  wit- 
nesses. The  court  might  properly  punish  a 
witness  tot  contempt  for  violation  of  the  or- 
der, but  it  was  not  an  abuse  of  discretion  on 
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the  part  of  the  eonrt  to  permit  tafan  to  be  ex- 
amined aa  a  wltnesB. 

The  deak  seiKeant  at  the  police  station  was 
examined,  and  It  was  shown  that  there  was 
a  Bystem  of  making  tickets,  with  the  name 
of  the  prisoner,  the  time  of  the  arrest,  and 
the  charge  against  him  on  them.  The  tldtceta 
were  taken  by  the  desk  sergeant  and  entered 
In  the  record.  For  the  porpoae  of  showing 
the  time  when  the  defendants  were  arrested, 
this  book  waa  admitted,  against  the  objection 
of  defendants.  We  do  not  iteroelye  any  spe- 
cial materiality  in  the  eridence;  and  It  waa 
stated,  at  the  time,  by  defendant's  connsel 
that  there  was  no  controversy  about  the  time 
of  the  arrest.  So  we  do  not  see  how  any 
harm  conld  have  come  to  the  defendants,  even 
If  the  evidence  was  not  strictly  competent 

The  other  objection  to  mling  on  evidence 
which  it  Is  necessary  to  notice  related  to 
cros»«xamlnatlon  of  the  defendants  as  wlt>- 
nesses,  and  of  others  testifying  for  theifi. 
abont  matters  tending  to  affect  their  credibil- 
t^.  We  do  not  think,  however,  that  the  rea- 
sonable limit  of  a  cro88-«!camination,  for  the 
purpose  of  testing  credibility,  and  enabling 
the  Joty  to  nnderetand  the  character  of  the 
witnesses,  waa  exceeded. 

There  wa^  some  Inquiry  aa  to  m^nberaliip 
in  a  Chinese  society  known  as  the  "Bow  Iiong 
Tong,"  about  wtilch  complaint  is  made.  This 
society  was  Introduced  into  the  trial  by  evi- 
dence that  these  defendants,  on  the  afternoon 
of  the  day  before  the  alleged  robbery,  came 
to  Soon  Chong,  and  demanded  $50  as  taxes 
for  this  club,  and  told  him  that  If  he  did  not 
give  them  the  money  they  would  give  him 
trouble.  Wang  Duck  testified  aa  a  witness 
In  behalf  of  the  defendants  as  to  the  object 
of  the  dub,  and  the  principal  reference  to 
thoee  objects  in  the  evidence  was  in  his  cross- 
examination.  He  was  a^ked  If  there  was  not 
a  "fan-tan"  gambling  apparatus  in  the  rooms 
of  that  club,  and  also  a  "bung-loo"  apparatus, 
and  appliances  for  opium  smoking;  but  he  de- 
nied that  there  was  anything  of  that  kind,  or 
that  the  objects  of  the  club  embraced  any- 
thing of  that  sort.  We  cannot  see  that  any 
barm  waa  done  to  the  defendants  by  any  tes- 
timony concerning  that  club. 

The  witness  Chin  Lung  Bow  endeavbred  to 
establlah  an  alibi  by  proof  that  he  arrived  In 
Chicago  from  Cleveland  after  the  time  of  the 
otTense,  but  the  juiy  were  jnstlfled  in  their 
conclusion  that  the  alibi  was  not  proven. 

The  evidence  before  the  jury  was  amply 
sufficient  to  sustain  the  conviction  of  the  de- 
fendants, and  it  does  not  seem  to  be  seriously 
contended  that  it  was  lacking  in  any  particu- 
lar, except  that  it  Is  claimed  that  the  owner- 
ship  of  the  JIO,  of  which  Soon  Chlng  was  rob- 
bed, waa  not  proved.  The  evidence  was  that 
two  of  the  defendants,  armed  with  revolvers, 
remained  in  the  front  room,  next  the  street, 
while  the  other  three  went  into  0te  back 
room,  where  Soon  Chong  was;  that  one  of 
them  restrained  him,  while  another  held  a  re- 
volver, and  the  third  took  the  money  out  of 


his  pocket  The  fact  of  the  robbety  fmn  his 
person  was  sufficient  prima  facie  eridence  of 
the  ownership  of  the  money  taken^ 

The  court  gave  14  instructions  at  the  r»- 
quest  of  defendants,  embracing  all  those  usu- 
ally given,  and  generally  applicable  in  crim- 
inal cases,  and  covering  all  the  qnesUons  In 
this  case.  They  were  as  fav<mible  to  the  de- 
fendants as  could  have  been  asked.  There 
was  no  error  tn  the  giving  or  refusing  of  tn- 
Btmctlons.  The  judgment  will  be  affirmed.. 
Judgment  affirmed. 


(180  111.  626) 

WILLIAMS  V.  THWING  BLBCTRIO  CO. 
et  al. 

(Supreme  Court  of  lUinois.     March  28,  1896.> 

Appbal— Ravnw  or  Cbanobrt  Dborsb— E^oiTr 
— MntAKB  or  Law. 

1.  Where  a  chancery  case  te  heard  in  open 
court  on  oral  evidence,  which  is  conflicting,  the 
decree  of  the  chancellor  will  not  be  disturbed 
unless  It  appears  palpably  erroaeona.  56  IlL. 
App.  229,  affirmed. 

2.  The  fact  that  a  person  Bubscribed  for 
stock  in  a  proposed  company  in  the  belief  that 
it  was  an  organized  and  existing  corporation, 
through  ignorance  of  the  laws  of  the  state  where 
it  was  located,  does  not  constitute  grounds  for- 
eqnitable  relief. 

Appeal  from  appellate  court,  First  district 
Action  by  Lizzie  B.  Williams  against  the 
Thwlng  Electric  Company  and  others.  From, 
the' decision  of  the  appellate  court  afflrmini; 
a  decree  of  the  circuit  comt  dismissing  the 
bill  (55  HI.  App.  229),  platntlfC  appeals.  Af-^ 
firmed. 

A  bill  In  chancery  was  filed  by  appellant  in. 
the  circuit  court  of  Cook  county,  asking  that 
a  subscriptlcm  of  $10,000  made  by  her  to- 
the  capital  stock  of  the  Thwlng  Biectric  Com- 
pany be -canceled,  and  that  an  assessment  of 
$2,500  already  paid  by  her  be  refunded. 
Abont  November,  1890,  this  corporation  was- 
organized  under  the  laws  of  this  state,  wltli 
a  capital  stock  of  $500,000,  with  Its  principal- 
office  tn  Chicago,  and  for  the  purpose  of  man- 
ttfticturing  electric  lamps  of  a  new  patent 
F.  H.  Thwlng  and  O.  B.  Thwlng  were  the- 
promoters  of  the  company,  the  latter  having, 
secured  the  patent  referred  to.  In  the  or- 
ganization of  the  corporation  it  was  proposed- 
to  put  in  this  patent  at  $350,000.  Appellant 
at  this  time  resided  In  Arkansas  City,  Kan., 
Where  F.  W.  Thwlng  was  engaged  in  the 
banking  business.  At  his  solicitation  she 
subscribed  for  $10,000  of  stock  in  this  com- 
pany. She  alleged.  In  her  bill,  that  Thwlng 
represented  to  her  that,  at  the  time,  the  cor- 
poration was  In  existence,  and  the  capital 
stock  was  fully  suljscribed,  but  there  waa  a 
small  amotmt  she  might  be  able  to  purchase, 
and  which  he  would  give  her  the  first  chance  - 
to  obtain;  that  the  stock  was  of  great  value, 
—and  other  false  representations,  in  order  to 
induce  her  to  subscribe.  The  bill  alleged 
that  all  these  statements  were  untrue,  bat 
that,  relying  on  the  statements  of  defendant 
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Thwlng,  tbe  agreed  to  take  100  shaTes  of 
stock.  She  says  she  afterwards  ascertained 
that,  at  the  time  the  subscription  was  made, 
the  corporation  had  no  existence;  that  no 
stock  had  been  fully  paid,  except  that  Issued 
to  her;  and  that  it  had  no  market  yalne. 
The  substance  of  appellant's  blU  Is  that  she 
was  Induced,  through  the  fraudulent  repre- 
sentations of  F.  H.  Thwlng,  to  take  the  stock, 
and  that,  from  her  ignorance  of  the  laws  of 
this  state,  she  did  not  know  she  was  helping 
to  organize  a  corporation,  but  supposed  she 
was  taking  stock  in  one  already  established. 
The  answers  of  the  Tbwlngs  and  of  the  cor- 
poration deny  the  material  allegations  of  the 
bill  as  to  fraud.  Upon  a  hearing  of  the 
cause  in  the  circuit  court  of  Cook  county,  a 
decree  was  entered  dismissing  the  bill  for 
want  of  equity.  An  appeal  was  prosecuted 
to  the  appellate  court  tor  the  First  district, 
where  the  decree  of  the  drcnlt  court  was  af- 
firmed, whereupon  this  appeal  Is  prosecuted 
to  this  court. 

Bulkley,  Oray  &  Moore,  for  appellant.  J. 
A.  &  H.  R.  Baldwin,  for  appellees. 

PFTTTiTiIPS.  J.  (after  stating  the  facts). 
The  relief  asked  by  complainant  in  the  bill 
filed  in  this  cause  is  based  on  alleged  fraud- 
ulent representations  made  by  defendant 
Thwlng  to  Induce  her  to  subscribe  for  the 
stock  in  question.  This  was  the  Issue  on 
which  the  cause  was  heard  and  the  decree 
rendered.  On  the  hearing  In  the  circuit 
court,  the  principal  evidence  offered  In  sup- 
port of  the  bill  was  the  testimony  of  com- 
plainant, which  was  heard  in  open  court  be- 
fore the  chancellor.  The  Important  features 
of  her  testimony  were  denied  by  defendant 
Thwing,  who  bad  induced  the  stock  to  be 
subscribed.  The  eTidence  of  the  two  parties 
to  this  transaction  Is  of  a  character  so  con- 
tradictory that  it  is  Impossible  to  reconcile 
it.  The  case  clearly  comes  within  the  rule 
established  by  this  court,  in  a  long  line  of  au- 
thorities, that  where  a  case  la  heard  in  open 
court  on  oral  testimony,  which  is  conflicting, 
the  decree  of  the  chancellor  will  not  be  dis- 
turbed, unless  it  shall  appear  to  this  court 
that  there  is  palpable  error  in  such  findings. 
Coarl  V.  Olsen,  81  111.  277;  Johnson  t.  John- 
son, 125  lU.  510,  16  N.  B.  891;  Lane  t.  Les- 
ser, 135  III.  567,  26  N.  B.  522;  Rackley  t. 
Rackley,  151  111.  332,  37  N.  B.  1014.  Without 
entering  Into  a  discussion  of  all  the  features 
of  the  case,  we  are  of  the  opinion  there  was 
no  error  in  the  decree  of  the  circuit  court  in 
dismissing  complainant's  bill.  All  the  acts 
«f  the  Incorporators  of  this  corporation.  In 
following  up  its  organization  by  the  leasing 
of  buildings,  purchase  of  machinery,  and  be- 
ginning the  manufacture  of  Its  lamps,  indi- 
cated an  Intention  to  carry  out  the  purpose 
for  which  It  was  organized,  and  not  the  sole 
Intention  to  defraud  appellant  of  her  money. 
Financial  misfortunes,  or  a  mistaken  Idea  as 
to  the  worth  of  a  patented  article,  probably 
defeated  the  carrying  out  of  this  intention. 


Coniplalnt  Is  made  that  the  promotecs  of 
the  corporation  and  owners  of  the  patent 
had  put  Into  the  company  their  patent  at  a 
very  large  sum,  for  which  stock  was  to  be 
issued  to  them.  There  was  no  evidence  be- 
fore the  court  which  would  enlighten  It  as  to 
the  value  of  this  patent,  or  show  that  it  waa 
not  of  the  value  for  which  it  was  sold. 

The  bill  of  appellant  proceeds  on  tlie  the- 
ory that  she  signed  the  subscription  to  the 
capital  stock  of  this  corporation  under  the 
mistaken  idea  that  she  was  purchasing  stock 
of  a  company  already  organizf<l  and  In  op- 
eration, instead  of  subscribing  to  stock  to  or- 
ganize a  new  corporation,  and  that  her  error 
in  this  regard  occurred  from  her  Ignorance  or 
lack  of  Imowledge  of  the  laws  of  Illinois,  and 
she  aslts  relief  on  that  account  Neither  a 
court  of  law  nor  equity  can  grant  her  relief 
for  an  Injury  resulting  from  a  mistake  of 
law.  For  the  reasons  herein  stated,  we  find 
It  was  not  tacTot  to  dismiss  complainant's 
bin.  The  Judgment  of  the  appellate  court, 
a£9rmlng  the  decree  of  the  circuit  court,  la 
aflrmed.     Affirmed. 


anra.  tui 
CHICAGO  &  N.  W.  RT.  CO.  v.  SIMON. 
(Supreme  Court  of  Dlinois.     March  28,  1896.) 

CaRBIEBS  of  QoODS — Rb8TBIOTIO!(S  oh    LlABtUTT 

— Stipvlatioks  in  Bill  or  Lidino. 

Where  a  carrier,  receiving  goods  for  trans- 
portation beyond  the  terminus  of  its  line,  nlies 
on  a  stipulation  in  the  bill  of  lading  restricting 
its  liability  for  safe  carriage  beyond  its  termi- 
nus, the  burden  is  on  the  carrier  to  show  that 
such  stipuiatioD  was  assented  to  by  the  ship- 
per. Acceptance  by  the  shipper  of  a  bill  of  lad- 
mg  containing  sncfa  stipulation,  without  notice  of 
the  restriction,  is  not  an  assent  thereto.  57  IlL 
App.  602,  affirmed. 

Appeal  from  appellate  court.  First  district 
Action  by  B.  Simon  against  the  Chicago  & 
Northwestern  Railway  Company.  From  a 
Judgment  of  the  appelate  court  affirming 
a  Judgment  for  plalntifiT  (57  111.  App.  502), 
defendant  appeals.    Affirmed. 

A.  W.  Pulver,  for  appellant  Bosenthal, 
Kuiz  &  Ulrschl,  for  appellee. 

PHILLIPS,  3.  By  his  declaration,  plain- 
tiff alleges,  In  the  flrst  count,  that  defendant 
as  a  common  carrier  for  hire,  received  and 
undertook  to  carry  certain  goods  from  Chi- 
cago, IlL,  to  Seattle,  in  the  state  of  Wash- 
ington, and  there  safely  deliver  the  same  to 
the  plaintiff,  but  neglected  and  failed  to  do 
so,  by  reason  of  which  the  plaintiff  sustain- 
ed damage.  The  second  count  Is  similar  to 
the  first  with  the  averment  of  a  different 
shipment  as  to  date.  It  appears  the  appel- 
lee had  been  long  accustomed  to  have  in  his 
possession  receipts  furnished  by  the  appel- 
lant, which  provided  that,  if  the  properqr 
was  to  be  forwarded  beyond  the  lines  of  the 
appellant  it  should  be  delivered  to  a  car- 
rier to  be  carried  to  the  place  of  destination, 
and  that  the  responsibility  of  the  appellant 
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should  cease  at  its  d^K>t  at  which  the  prop- 
erty was  to  be  dellveted  to  sncb  carrier. 
April  29,  1888,  bj  order  of  the  appellee,  his 
bookke^er  shipped  a  case  of  diry  goods, 
martced  "B.  Simon,  Seattle,  W.  T.,"  by  the 
railway  of  the  appellant,  and  sent  to  the 
de^t  one  of  the  receipts,  properly  filled  out, 
for  signature  by  the  agent  of  the  appellant 
The  agent  signed  it  by  a  stamp,  which,  in 
(red)  letters,  stated,  "Not  responsible  be- 
yond the  terminal  station  on  this  line."  The 
receipt  was  returned  to  the  store  of  the  aiH 
pellee,  who,  two  days  afterwards,  exchanged 
it  for  a  bill  of  lading,  without,  as  he  testi- 
fied, knowing  the  contents  of  either.  At 
Minnesota  Transfer,  In  the  state  of  Minne- 
sota, the  terminal  station  of  the  railway  of 
appellant  on  the  line  between  Clticago  and 
Seattle,  the  appellant  delivered  the  case  to 
the  Northern  Pacific  Company,  the  connect- 
ing railway  towards  Seattle.  There  was  a 
wrong  deHvery  of  the  case  by  the  Puget 
Sound  Railroad  Company,  to  whom  it  was 
afterwards  delivered,  so  that  It  was  lost  to 
the  appellee;  and  he  sued  the  appellant  for 
such  loss,  and  has  rocovered  in  the  trial 
court,  and  on  appeal  to  the  app^ate  court 
that  Judgment  was  affirmed.  The  book- 
keeper was  not  called  as  a  witness.  The 
question  presented  on  this  record  is  whether 
the  appellant  is  liable,  by  reason  of  the 
attempted  restriction  in  the  bill  of  lading, 
for  losses  beyond  the  terminus  of  its  own 
lines. 

By  the  adjudications  of  this  court,  the  rule 
is  established,  as  a  principle  of  the  common 
law,  that,  where  a  carrier  receives  and  ac- 
cepts goods  marked  to  a  place  beyond  the  ter- 
minus' of  its  own  line,  Its  receipt  for  goods 
SO'  marked  is  to  be  construed  as  a  prima 
fade  contnact  to  carry  and  deliver  at  the 
point  so  marked.  Railroad  Co.  v.  Copeland, 
24  Bl.  S22;  Same  v.  Johnson,  84  Bl.  S89; 
Same  v.  Frankenfoerg,  64  III.  88;  Express  Co. 
V.  Schler.  55  HL  140;  Railway  Co.  v.  Mont- 
fort,  60  lU.  176;  Bxpresb  Co.  v.  Haines,  67 
ni.  137;  Chicago  &  N.  W.  Ry.  Co.  v.  North- 
ern Line  Packet  Co.,  70  lU.  217;  Field  v. 
Railway  Co.,  71  lU.  458;  Railway  Co.  v. 
Wilcox,  84  111.  239;  Transportation  Co.  v. 
Moore,  88  111.  136;  Same  v.  Kahn,  76  DL 
520;  Railroad  Co.  v.  I^med,  103  111.  283. 
Such  being  the  common-law  duty  of  the 
carrier.  It  cannot  limit  that  duty  by  notice. 
Transportation  Co.  v.  Newhall,  24  111.  466; 
Transportation  Co.  v.  Furthmann,  148  Ul. 
*t6,  36  N.  E.  624,  and  cases  cited.  Nelth^ 
can  the  carrier  limit  his  common-law  lia- 
bility safely  to  deliver  such  property  at  the 
place  to  which  the  same  Is  to  be  transported 
by  any  stipulation  or  limitation  expressed 
in  the  receipt  given  for  such  property.  Para- 
;;rapli  96,  c.  114,  and  paragraph  1,  c.  27, 
Starr  &  C.  St.  III.  By  these  two  paragraphs 
-the  flrat  adopted  in  1872;  the  second,  in 
1874— the  right  to  limit  a  common-law  duty 
In  a  receipt  was  prohibited.  It  has,  how- 
ever, been  recognized,  by  frequent  decisions 


of  this  and  other  courts,  that  a  common-' 
law  duty  may  be  limited  by  express  con- 
tract Field  V.  RaUway  Co.,  71  IlL  458; 
Railroad  Co.  v.  Frankenberg,  supra;  Same 
V.  Morrison,  19  111.  186;  Railway  Co.  v. 
Chapman,  183  IlL  96,  24  N.  B.  417,  and  cases 
there  cited.  Bills  of  lading  may  be  both 
receipts  and  contracts.  So  far  as  they  ac- 
knowledge the  delivery  and  acceptance  of 
the  goods,  they  are  mere  receipts.  As  to  the 
rest  they  may  become  express  contracts. 
Hutch.  Carr.  122.  The  rule  that  a  limita- 
tion, beyond  the  terminus  of  the  company, 
for  safe  carriage  and  delivery  of  the  freight; 
can  be  made  by  restrictions  contained  in 
that  part  of  the  bill  of  lading  which  may 
constitute  a  contract,  has  been  recognized 
in  this  state.  Transportation  Co.  v.  Joestlng, 
88  Bl.  152;  Transportation  Co.  v.  Dater,  81 
111.  195;  Transportation  Co.  v.  Leysor,  89 
m.  43.  Where  a  contract  limiting  its  lia- 
bility is  contained  in  a  bill  of  lading,  which, 
in  its  entirety,  constitutes  both  a  receipt  and 
contract  the  <Hius  is  on  the  carrier  to  show 
that  the  restrictions  of  the  common-law  liabil- 
ity were  assented  to  by  the  consignor.  Bos- 
cowitz  V.  Express  Co.,  93  IlL  623;  Field  v. 
Railroad  Co.,  71  Ul.  458.  And  whether  there 
is  such  assent  is  a  question  of  fact.  The 
mere  receiving  the  bill  of  lading,  without 
notice  of  the  restrictiona  tber^n  contained, 
does  not  amount  to  an  assent  thereto.  Ex- 
press Co.  V.  Haines,  supra;  Anchor  Line  v. 
Dater,  68  111.  368;  Express  Co.  v.  Schler, 
supra;  Transportation  Co.  v.  Joestlng,  supra; 
Transportation  Co.  v.  Dater,  supra.  In  this 
case,  whether  the  limitation  in  the  bill  of 
lading  was  assented  to  by  the  consignor  was 
a  question  of  fact  determined  by  the  appel- 
late and  trial  court  adversely  to  appellant, 
and  no  question  of  law  is  presented  in  this 
court  under  which  those  questions  of  fact 
are  before  u&  We  find  no  error  of  law,  and 
the  Judgment  of  the  appellate  court  is  affirm- 
ed.   Affirmed. 

(160  III.  415) 

DB  WALSH  et  nz.  V.  BRAMAN. 

(Supreme  Court  of  Illinois.     March  28,  1886.) 

EQtrlTT— JURISOICTIOK  IN    OSNBBAI. — Clil.1118 

Barbiui  bt  Statdtb. 
Where  plaintiff  soui^t  to  compel  the 
conveyance  of  certain  property  to  which  defend- 
ant held  the  title,  bat  as  trustee  only  for  plain- 
tiff, and  it  was  shown  that  defendant,  at  the  spe- 
cial request  of  plaintiff,  had  expended  a  large 
amoont  of  money  and  labor  in  making  repairs  on 
the  premises,  but  that  his  claim  therefor  was 
barred  by  the  statute  of  limitations,  a  court  of 
equity  will  make  the  payment  of  defendant's 
claim  a  condition  precedent  to  a  conveyance  by 
him  to  plaintiff,  such  claim  being  an  equitable 
right  growing  out  of  the  subject-matter  of  the 
action. 

Appeal  from  circuit  court  Cook  county;  R. 
8.  Tuthlll,  Judge. 

Bill  by  Ellas  Braman  to  compel  a  convey- 
ance by  B.  F.  De  Walsh  and  his  -wife  of  cer- 
tain property  held  by  De  Walsh  as  trustee  for 
complainant     There  was  decree  for  corn- 
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plalnant,  and  defendant  appealed.  Reversed. 
A  bill  in  chancery  was  filed  by  appellee, 
Ellas  Braman.  tbe  coinplalnaBt  in  the  conrt 
below,  alleging  tbat  lie  was  tb^e  equitable 
owner  of  lots  14  and  IS  west  o<  Ranson 
street,  in  Ranson's  BubdirlBion  of  tbat  part 
of  block  2  west  of  Chicago  &  Rock  Island 
Railroad,  in  the  Canal  Trustees  subdiviaion 
of  section  33,  township  39  N.,  range  14  E., 
of  the  third  F.  M.,  in  Cook  county.  The  biU 
alleges  that  the  legal  title  to  said  lots  was 
held  by  appellant  Edward  F.  De  Walsh,  one 
of  the  defendants  b^ow,  in  trust  for  com- 
plainant, and  sought  to  establish  the  title  in 
complainant,  and  to  compel  a  conveyance 
from  De  Walsh  of  the  legal  title  to  himself. 
The  answer  admits  the  allegations  of  the 
bill,  and  alleges  the  expenditure  of  money  in 
the  improvement  of  the  lots  with  a  dwelling 
house  for  complainant  by  him,  at  co;nplain- 
ant's  request,  and  oSers  to  make  a  convey- 
ance on  repayment  of  the  money  expended 
by  bim.  It  appears  from  the  record  that 
Braman,  in  1884,  was  Uving  on  Thirty-Third 
street,  in  Chicago,  in  a  house  which  was  in 
bad  repair;  and,  determining  to  sell  the 
place,  buy  new  lots,  and  fit  up  a  new  hornet 
he  applied  to  De  Walsh,  who  was  a  car- 
penter, regarding  his  purchase,  and  request- 
ed that  the  title  to  tbe  property  might  be 
taken  in  the  name  of  De  Walsh.  For  a  num- 
ber of  years  the  two  parties  had  been  fast 
friends,  both  being  employed  about  the  build- 
ings belonging  to  the  McCormic  estate,  in 
the  city  of  Chicago.  De  Walsh  at  first  de- 
clined to  permit  the  title  of  the  property  to 
be  taken  in  himself,  but  finally  consented. 
The  purchase  was  made,  and  a  deed  execut- 
ed conveying  tbe  two  lots  in  question  to  ap- 
pellant Edward  F.  De  Walsh.  It  is  conced- 
ed that  no  part  of  the  purchase  money  of 
these  lots  was  paid  by  De  Walsh.  In  April, 
1884,  about  a  month  after  the  delivery  of  the 
deed,  De  Walsh  executed  a  trust  deed  of  the 
two  lots,  securing  four  notes  signed  by  Bra- 
man, $250  each,  for  part  of  the  purchase 
money  of  the  lots,  which  instrument  was  exe- 
cuted at  the  request  and  direction  of  Bra- 
man. On  May  Zi,  1884,  the  following  in- 
strument In  writing  was  executed  by  De 
Walsh:  "To  whom  it  may  concern:  This  is 
to  certify  that  I.  Edward  F.  De  Walsh,  of 
Chicago,  Cook  county,  Illinois,  hold  the  title 
to  lots  fourteen  (14)  and  fifteen  (15)  west  of 
Ranson  street,  in  Ranson's  subdivision  of 
that  part  of  block  two  west  of  railroad  in 
Canal  Trustees  subdivision  of  section  thirty- 
three  (33),  township  39  north,  range  14  east, 
of  third  P.  M.,  in  Cook  county,  in  trust  for 
the  sole  benefit  and  behoof  of  Ellas  Braman 
and  his  legal  representatives,  and  that  I  have 
no  pecuniary  Interest  therein.  Edward  F. 
De  Walsh.  [SeaL]  Chicago,  Illinois,  May 
24th,  1884.  Witness:  Fred  M.  Snow."  This 
Instrument  was  filed  for  record  on  the  26th 
of  0<;tober,  1^1.  De  Walsh  admits  the  sig- 
nature of  the  paper  as  being  genuine,  but 
denies,  that  he  ever  signed,  it  knowing  its 


effect,  but  Insists  that,  at  the  time  the  in- 
strument was  signed,  he  believed  he  was 
signing  an  order  for  Braman  to  receive  the 
money  on  the  four  notes  mentioned  in  the 
trust  deed  above.  In  June  of  the  same  year, 
Braman  purchased  a  two-story  frame  build- 
ing, for  the  purpose  of  having  it  moved  up- 
on the  two  lots  in  question.  De  Walsh 
strengthened  the  building,  furnished  the  la- 
bor, material,  apd  lumber  necessary  to  trans- 
fer the  building.  When  the  building  was 
placed  upon  the  lots,  De  Walsh,  at  Braman's 
request,  proceeded  to  remodel  the  building, 
furnishing  carpenters,  hardware,  roofing, 
plastering,  mason  work,  lumber,  and  mill 
work,  all  amounting  to  about  $1,100.  The 
remodeling  of  the  building  was  cMnpleted  in 
the  fall  of  that  year.  Some  small  items  of 
repairs  were  made  later,  and  in  1888  De 
Walsh  built  a  sidewalk  in  front  of  the  prem- 
ises, making  the  total  amount  expended  by 
him  in  the  improvement  of  this  property  $1,- 
158.77.  In  the  spring  of  1888,  Braman  paid 
De  Walsh  f40,  leaving  a  balance  due  at  that 
time  of  $1,118.77,  as  api>ear8  from  tbe  evi- 
dence. There  is  but  slight  question  raised 
by  appeUee  as  to  the  expenditure  of  this 
money  by  De  Walsh,  except  as  to  a  blU  for 
mill  work,  bought  of  J.  K.  Russell  &  Co., 
amounting  to  (203,  of  which  Braman  pro- 
duced the  receipted  bill  in  his  possession, 
claiming  to  have  paid  it;  but  the  great 
weight  of  tbe  evidence  is  to  the  efTect  that 
this  bill,  like  others  in  the  same  transaction, 
was  paid  by  De  Walsh.  Braman  went  Into 
possession  of  the  premises  on  its  completion, 
in  1884,  and  has  continued  since  that  time, 
and  has  paid  all  taxes  and  assessments,  and 
has  also  paid  the  four  notes  of  $260  each, 
secured  by  De  Walsh's  trust  deed.  It  was 
contended  by  Braman  that  it  was  never  ex- 
pected or  intended  that  he  should  repay  De 
Walsh  for  his  labor  or  for  money  expended 
in  the  improvement  of  these  premises,  but 
that  it  was  done  in  return  for  favors  render- 
ed him  by  Braman  In  procuring  contracts 
for  work  in  the  refitting  of  door  and  win- 
dow frames  in  the  Reajier  block,  of  which 
Braman  had  charge  or  controL  It  appears, 
however,  that  the  work  which  Braman  was 
able  to  control  for  De  Walsh  was  very  in- 
significant in  amount 

The  cause  was  referred  to  the  master  in 
chanc«7  of  tbe  circuit  court  of  Cook  county, 
to  take  proof  and  report  the  same  together 
with  his  (pinion  of  the  law  and  the  evidence. 
The  master  in  chancery,  in  his  report,  found 
the  facts,  in  substance,  as  herein  stated,  and 
that  Braman  had  employed  De  Walsh  to  im- 
prove and  make  the  alterations  in  the  build- 
ing, in  which  ccMinection  De  Walsh  had  ex- 
pended $1,118.77,  for  which  he  had  frequently 
applied  to  Braman  for  a  settlement  or  adjust- 
ment, bqt  that  Braman  had  avoided  any  ad- 
justment, by  assuring  him  that,  the  tlQe  of 
the  property  beU^  in  De  Walsh,  he  was  per- 
fectly secured  for  the  money  he  had  ad- 
vanced.   Tbe  master  further  found  that  Bta- 
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man  was  the  equitable  owner  of  the  property, 
■and  entitled  to  the  conveyance  of  the  legal  ti- 
tle, and  that  it  was  against  all  honesty, 
equity,  and  grood  conscience  that  De  Walsh 
ahould  be  required  tn  make  such  coaveyance 
until  he  had  paid  the  amount  expended  by  De 
Walsh  In  the  Improvement  of  the  property; 
that  all  the  material  allegations  of  the  an- 
swer were  proven,  and  that  the  defendant  De 
Walsh  is  the  more  creditable  man  of  the  two; 
his  testimony  Ifi  corroborated  by  other  wit- 
nesses; and  that  Braman's  testimony  was  un- 
«)rroborated,  and  his  manner  upon  the  wit- 
ness .stand  was  not  such  as  to  inspire  con- 
fidence in  him.  The  master  further  found 
that  the  Indebtedness  due  from  Braman  to  De 
Walsh  had  not  been  barred  by  the  statute  of 
limitations,  in  view  of  the  repeated  promises 
of  Braman  to  pay  the  same,  and  that  he  was 
<rf  the  opinion  that,  upon  the  general  princi- 
ples of  equity,  and  in  keeping  with  all  prin- 
ciples of  honesty  and  good  conscience,  com- 
plainant should  not  be  granted  the  relief 
prayed  for  by  him  until  he  had  done  equity 
to  the  defendant,  and  that,  If  the  conveyance 
should  be  ordered,  it  sliould  be  conditioned 
upon  the  payment  to  De  Walsh  of  the  amount 
expended  by  him  in  the  Improvements  above 
noted.  Rxceptlons  were  filed  to  all  the  find- 
ings of  the  master,  and,  upon  a  hearing  of  all 
such  exceptions,  were  sustained  by  the  court, 
and  a  decree  rendered  finding  the  equities 
with  the  complainant,  and  adjudging  that  De 
Walsh  and  wife  should  execute  a  deed  con- 
veying all  interest  in  said  premises  to  the 
complainant  and  that  in  default  thereof, 
within  the  specified  time,  a  special  commis- 
sioner should  make  said  deed  on  behalf  of  the 
defendants.  The  decree  denied  the  relief  ask- 
ed for  by  the  defendant  in  his  answer.  From 
such,  decree  this  appeal  is  prosecuted  to  this 
court 

Matthews  &  Hughes,  for  appellant  W.  E. 
Mason  and  C.  J.  Tisdel,  for  appellee. 

PHILLIPS,  J.  (after  stating  the  facts).  The 
questions  involved  in  this  record  present  a 
series  of  (acts  in  the  main  undisputed,  and 
which,  it  Is  insisted  by  appellant,  require  the 
application  of  one  of  the  oldest  principles  of 
equity,— "He  who  asks  equity  should  do  equi- 
ty." The  statute  of  limitations  is  largely  the 
defense  Interposed  to  bar  the  relief  asked  for 
by  appellant  (defendant  below)  in  his  answer. 
There  can  no  serious  doubt  arise  upon  a  read- 
ing of  this  record  but  that  in  the  faU  of  1884, 
De  Walsh  exx)ended  over  $1,100  in  money  for 
labor,  materials,  etc.,  in  Improving  and  re- 
modeling the  premises  of  appellee.  The  re- 
ceipted bills  and  other  evidence  in  the  record 
clearly  established  this,  and  It  is  not  seriously 
denied.  Some  contention  is  made  as  to  one 
item  of  mill  work  having  been  paid  by  Bra- 
man, but  we  are  disposed  without  hesitancy 
to  class  It  with  other  items  paid  by  De  Walsh. 
It  Is  hardly  reasonable  to  Infer  that  this  large 
expenditure  was  Intended  to  be  gratuitous, 
although  the  two  parties  to  this  action  were  at 


that  time  fast  friends.  The  record  does  not 
disclose  any  payment  It  may  thus  be  consid- 
ered that  an  indebtedness  was  created,  and  a 
relation  of  debtor  and  creditor  established, 
beween  the  parties.  The  title  to  the  premises 
on  which  the  Improvements  were  made  was 
in  appellant,  as  trustee  for  appellee.  De 
Walsh  had  paid  no  part  of  the  purchase  mon- 
ey. The  legal  title  being  In  appellant  he 
was  procured  to  Improve  the  premises  at  the 
request  of  appellee,  and  to  greatly  enhance 
Its  value.  Can  appellee  now  compel  a  con- 
veyance In  a  court  of  equity  from  appellant 
until  he  shall  have  first  reimbursed  appellant 
for  such  Improvements,  even  though,  were  ap- 
pellant asking  affirmative  relief,  or  attempt- 
ing to  recover  in  an  action  of  law,  his  debt 
would  be  barred  by  the  statute  of  limitations. 
It  may  be  conceded  that  at  the  time  of  the 
filing  of  this  bill  by  appellee,  appellant  was 
In  no  position  to  have  maintained  a  suit  at 
l&w  on  his  indebtedness,  for  the  reasooi  that 
a  plea  of  the  statute  of  limitations  would 
have  been  a  defense.  In  fact,  the  record 
shows  that  such  an  action  brought  by  De 
Walsh  to  recover  for  this  expenditure  was 
then  pending  in  a  court  of  law,  and  to  which 
such  a  plea  had  been  Interposed.  It  may  be 
conceded,  further,  that  the  equitable  rights  or 
relief  asked  by  appellant  In  his  answer  would 
not  have  been  granted  him  by  a  court  of  equi- 
ty were  he  at  its  bar  himself,  asking  affirma- 
tive relief.  Under  the  principles  and  doc- 
trines of  equity,  however,  before  the  com- 
plainant can  get  from  the  court  the  relief 
asked  for  by  him,  he  must  secure  to  the  de- 
fendant that  to  which  he  Is  Justly  entitled  by 
the  principles  and  doctrines  of  equity.  If 
there  is  a  distinctively  equitable  right  to 
which  the  defendant  Is  entitled,  even  though 
not  at  common  law,  the  conrt  will  make  It  a 
condition  precedent  to  the  relief  of  the  com- 
plainant that  he  shall  grant  to  the  defendant 
snch  equitable  rights.  More  especially  Is  this 
true  where  the  rights  of  the  parties  grow  out 
of  the  same  subject-matter  or  transaction. 
Mr.  Pomeroy,  in  his  work  on  Equity  Juris- 
prudence (sections  385,  386),  says:  "The 
meaning  is  that  whatever  be  the  nature  of  the 
controversy  between  two  definite  parties,  and 
whatever  be  the  nature  of  the  remedy  de- 
manded, the  court  will  not  confer  Us  equi- 
table relief  upon  the  party  seeking  Its  equi- 
table interpositi'on  and  aid  unless  he  has  ac- 
knowledged and  concluded,  or  will  admit  and 
provide  for,  all  equitable  rights,  claims,  and 
demands  justiy  belonging  to  the  adversary 
party,  and  growing  out  of,  or  necessarily  in- 
volved In,  the  subject-matter  of  the  con- 
troversy." "According  to  Its  true  meaning, 
therefore,  the  terms  Imposed  upon  the  plain- 
tiff as  the  condition  of  his  obtaining  the  relief 
must  consist  of  the  awarding  or  securing  to 
the  defendant  something  to  which  he  Is  just- 
ly entitled  by  the  principles  and  doctrines  of 
equity,  although  not  perhaps,  by  those  of  the 
common  law,— something  over  which  he  has 
a   distinctively   equitable   right     In   many 
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cases  the  right  or  relief  thus  secured  to  'or 
obtained  by  the  defendant,  under  the  opera- 
tion of  the  rule,  might  be  recovered  by  him  If 
he,  as  plaintiff,  the  parties  being  reversed, 
had  Instituted  a  suit  in  equity  for  that  pur- 
pose. But  tills  is  not  indispensable,  nor  even 
Is  it  always  possible.  The  rule  may  apply, 
and,  under  its  operation,  an  equitable  right 
may  be  secured  or  an  equitable  relief  award- 
ed to  the  defendant,  which  could  not  be  ob- 
tained by  him  in  any  other  manner;  that  Is, 
which  a  court  of  equity,  in  conformity  with 
Its  settled  methods,  either  would  not,  or  even 
could  not,  have  secured'  or  conferred  or 
awarded  by  its  decree  in  a  suit  brought  for 
that  purpose  by  him  as  the  plaintiff." 

The  master  in  cliancery  of  the  court  to 
whom^this  cause  was  referred  to  report  his 
conclusions  of  law  and  fact  from  the  testi- 
mony reported,  among  other  findings  hereto- 
fore suggested,  that  ail  the  material  allega- 
tions of  defendant's  answer  were  proved; 
that  De  Walsh  is  a  more  creditable  man  than 
Braman;  that  his  testimony  is  corroborated 
by  other  witnesses;  that  Braman's  testimony 
is  uncorroborated,  and  his  manner  upon  the 
witness  stand  was  sot  such  as  to  Inspire  con- 
fidence In  him,  or  In  the  good  faith  of  his 
actions.  To  all  the  different  findings  of  the 
master,  exceptions  were  presented,  and  all 
sustained  by  the  court  The  master  found 
that  frequent  demands  had  been  made  by  De 
Walsh  for  a  settlement,  and  promises  by  Bra- 
man  to  pay  for  these  expenditures.  It  Is  In- 
sisted by  appellee,  however,  that  the  statute 
of  limitations  was  a  bar  to  any  relief  of  this 
character.  The  statute  of  limitations  does 
not  strictly  apply  to  cases  in  equity.  It  Is 
true  that  equity  generally  follows  the  law, 
and  tlie  period  that  the  statute  requires  to 
bar  an  action  at  law  is  in  equity  called  "lach- 
es." Greenman  v.  Greenman,  107  111.  404. 
The  strict  construction  that  is  given  the  stat- 
ute in  actions  at  law  Is  not  always  favored  In 
courts  of  equity,  and  mere  lapse  of  time,  how- 
ever great,  will  not  bar  a  recovery  if  an  ex- 
cuse for  the  delay  In  enforcing  the  remedy 
be  given  which  ap-,,eals  to  the  conscience  of 
the  chancellor,  and  is  such  as  would  render 
it  inequitable  that  the  bar  should  be  Inter- 
posed. Harris  v.  Mclntyre,  118  111.  275,  8 
N.  E.  182.  In  the  case  of  Booth  v.  Hoskins, 
75  CaL  271,  17  Pac.  225,  an  action  was  insti- 
tuted by  Booth  to  quiet  title,  and  set  aside  a 
certain  deed  to  Eoskins,  as  a  cloud  upon  his 
title.  By  answer,  the  defendant  set  up  the 
execution  of  the  deed  as  security  for  certain 
money  advanced  by  him  to  the  plaintlfC. 
The  same  matter  was  set  up  by  him  In  a 
cross  complaint.  The  plaintiff  answered  the 
cross  complaint,  admitting  the  advancement 
and  execution  of  the  deed,  but  denied  the 
right  of  defendant  to  any  relief,  for  the  rea- 
son that  the  debt  of  defendant  was  barred 
by  the  statute  of  limitations.  The  court 
found  the  deed  to  be  a  mortgage,  and  that  the 
debt  was  barred  by  the  statute,  but  In  the 
opinion  say:  "But  were  the  plaintiffs  entitled 


to  any  relief  without  first  paying  the  defoid- 
ants?  The  whole  case  shows  tliat  Booth  just- 
ly owed  the  defendant  all  the  money  claimed 
by  him.  Common  honesty  requires  a  debtor 
to  pay  his  Just  debts  If  he  Is  able  to  do  so, 
and  the  court,  when  called  upon,  always  ai- 
force  such  payment  If  they  can.  The  fiict 
that  a  debt  Is  barred  by  the  statute  of  limita- 
tions in  no  way  releases  the  debtor  from  his 
moral  obligation  to  pay  it  Moreover,  one  of 
the  maxima  which  courts  4^  equity  should  al- 
ways act  upon  Is  that  he  who  sedu  equity 
must  do  equity.  In  accordance  with  this 
maxim,  we  think  the  plaintiff  should  be  de- 
nied any  affirmative  relief  until  the  money 
jiistly  due  the  defendant  is  paid." 

The  declaration  in  writing  signed  by  De 
Walsh,  certifying  that  he  had  no  pecuniary 
interest  in  these  premises,  and  held  the  title 
in  trust  for  Braman,  we  do  not  consider  as 
affecting  the  true  merits  of  the  case.  It  was 
executed  veiy  soon  after  the  deed  was  made, 
and  before  the  expenditure  of  these  moneys 
by  appellant.  He  had  paid  no  part  of  the 
purchase  money,  and  at  that  time  had  no  real 
pecuniary  interest  In  the  premises,  and  he  did 
hold  the  title  in  trust  for  Braman.  It  is 
true,  also,  that  he  testified  that  when  be 
signed  it  it  was  represented  to  him  as  an- 
other instrument,  and  that  he  knew  nothing 
of  Its  cliaracter  till  he  saw  it  when  roeorded, 
seven  years  after. 

In  the  present  case,  we  bold  the  appllcatlw 
of  these  equitable  principles  should  have  been 
made  by  the  court  below  in  the  rendition  of 
its  decree.  We  have  found  that  this  Indebt- 
edness was  due  to  appellant;  and,  while  it 
may  or  may  not  have  been  barred  in  an  ac- 
tion at  law  or  for  affirmative  relief  by  him, 
still  in  an  action  against  him  seeking  to  com- 
pel a  conveyance  of  tliis  property,  the  title  to 
which  he  held,  the  maxim  that  "he  who  asks 
equity  must  do  equity"  is  applicable,  and 
should  have  been  enforced.  Appellant  had 
an  equitable  right  growing  out  of  the  same 
subject-matter.  He  should  not  have  been  de- 
prived of  it  It  was  error  in  the  trial  court 
to  sustain  the  exceptions  to  tlie  master's  re- 
port, and  to  enter  the  decree  directing  the 
conveyance  from  appellant  and  wife  to  appel- 
lee, without  requiring  the  payment  to  appel- 
lant of  the  amount  equitably  due  him  for  his 
expenditures  on  this  property,  as  shown  by 
the  evidence.  The  cause  will  be  reversed 
and  remanded,  with  directions  to  the  circuit 
court  of  Cook  county  to  enter  a  decree  re- 
quiring appellant  and  wife  to  make  proper 
conveyance  to  appellee,  free  from  all  incum- 
brance created  by  Iilm  on  the  payment  by 
appeUee  to  De  Walsh  of  $1,118.77,  with  legal 
Interest  from  December  21,  18^4^  the  date  of 
the  master's  report;  and,  if  such  payment  be 
not  made  within  a  reasonable  time,  to  be 
fixed  by  the  court  then  that  the  bill  of  com- 
plaint be  dismissed,  and  .he  be  barred  from 
hereafter  asserting  any  further  relief  in  the 
subject-matter  in  controversey.  Beveised. 
and  remanded,  with  directions. 


Digitized  by 


Google 


IIL) 


CITY  OF  OTTAWA  t».  TENT2BB. 


601 


<160  III.  50») 

CITX  OF  OTTAWA  t.  TENTZBR. 
(Supreme  Oonrt  of  IllinoiB.     March  28,  1896.) 

HieBWA.TS  — PrESCRIFTIOX— COMKOB  Jjkir  Dbtii- 
.  OJlTION— ESTABUSRHBKT  OF  FOBUO  ROAD. 

1.  In  order  to  establisfa  a  public  hijchway  by 
prescription  over  anindoBed  lands,  such  nse  mnst 
have  been  confined  to  a  definite  and  specific  line, 
and  must  have  been  adverse  to  the  owner,  in 
the  absence  of  any  act  by  him  from  which  it 
can  be  fairly  inferred  that  he  intended  a  dedi- 
cation to  the  public 

2.  A  grantee  of  a  lot,  being  ignorant  of  its 
true  dimensions,  built  his  house  near  the  north 
end  of  the  west  half  of  it,  and  on  a  range  with 
buildings  along  the  west  side  of  a  road  running 
sooth  from  a  street  which  ran  east  and  west  past 
the  south  ehd  of  his  lot.  He  constructed  a  fence 
on  a  line  with  those  running  south  along  the  west 
side  of  the  road,  thus  leaving  uninclosed  the  east 
40  feet  of  his  lot.  The  adjacent  owner  on  the 
east  had  built  his  f»ice  out  to  the  grantee's  line, 
and  afterwards  the  grantee,  seeing  from  appear- 
ances that  tb&re  was  no  street  there,  fenced  the 
strip  at  either  end,  and  put  in  bars.  After  a  few 
years  the  ban  were  discontinued,  and  most  of 
the  idanks  were  taken  ofC  the  fence,  bnt  the  posts 
were  left  standing.  The  public  used  the  strip 
continuously  thereafter,  but  no  work  was  done 
upon  it  by  the  city.  Held,  that  the  facts  were 
insufficient  to  establish  a  dedication  for  street 
purposes. 

3.  To  prove  that  a  public  road  was  legally 
laid  out  and  established,  it  is  not  sufficient  to 
show  that,  nnder  a  legislative  act,  commissioij- 
ers  were  appointed  to  locate  the  road,  that  they 
presented  to  the  court  a  report  and  map  of  said 
road,  and  that  those  were  accepted  and  ap- 
proved, and  ordered  to  be  filed;  but,  in  addition, 
It  must  be  shown  that  the  road  was  actually 
opened  to  the  use  of  the  public,  by  the  proper  au- 
thorities. 

Appeal  from  clTCOtt  court.  La  Salle  county; 
Dorrance  Dibell,  Judge. 

Ejectment  by  city  of  Ottawa  against 
O«orge  W.  Yentzer.  From  a  Judgment  in 
taTor  of  defendant,  plaintiff  appeals.  Af- 
flnnecL 

A  E.  Wheeler,  for  appellant  E.  C.  Swift 
and  Snow  &  Hinebaugb,  for  appellee. 

BAKEB,  J.  Tills  was  ejectment  brought 
by  Xentzer  against  the  city  of  Ottawa  to  re- 
cover possession  of  the  east  40  feet  of  lot  1 
in  block  30  in  the  original  town  of  Ottawa, 
wliich  strip  of  land  was  being  used  by  the 
city  as  a  public  highway.  The  original  town 
of  Ottawa  was  platted  in  May,  1887,  by  the 
canal  commissioners  of  the  Illinois  &  Michi- 
gan Canal,  and  was  located  on  a  part  of 
the  land  conveyed  by  the  United  States 
to  the  State  of  Illinois,  March,  1827,  for 
canal  purposes.  The  issues  formed  in  the 
action  were  submitted  to  the  circuit  court 
of  La  Salle  county,  without  the  intervention 
of  a  jury;  and  the  court  found  for  the  plain- 
tiff, and  that  he  was  the  owner  in  fee  simple 
of  the  premises,  and  rendered  Judgment  that 
he  recover  possession,  and  that  a  writ  of 
possession  issue.  From  that  Judgment  the 
city  prosecuted  this  appeaL 

The  plaintiff  l>elow,  Xentzer,  made  out  a 
prima  facie  case,  by  showing  the  facts  first 
above  stated,  and  by  further  showing  that 
the  canal  commissioners  had  authority,  un- 


der an  act  of  the  leglslsture,  to  sell  and  con- 
vey the  land  in  question,  and  that  they  con- 
veyed lots  1  and  2  In  block  39,  original  town 
of  Ottawa,  to  John  O.  Nattinger;  that  said 
Nattinger  sold  and  conveyed  said  lots  to 
William  P.  Rees;  and  that  said  Rees  aft- 
erwards conveyed  the  same  to  him  (said 
Xentzer).  The  burden  was  then  shifted  up- 
on appellant  to  establish  a  defense.  This 
the  city  undertook  to  do.  by  showing— First, 
that  the  strip  of  ground  in  controversy  was 
a  public  highway  by  prescription;  second, 
that  there  was  a  common-law  dedication  of 
said  strip  as  a  public  highway;  and,  third, 
that  a  public  road  was  legally  laid  out  and 
established  thereon. 

The  case  will  be  more  readily  und^stood 
by  making  reference  to  the  following  dia- 
gram, which  we  find  in  one  of  the  briefs: 

flllBoIa  RlTvr. 
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North  of  Prospect  avenue  there  Is  a  high 
and  steep  bluff.  The  letter  "B"  marks  the 
southeast  comer  of  section  11,  township  SS 
N.,  range  3  E.,  and  the  northwest  comer  of 
the  B.  W.  %  of  section  12;  and  it  is  also 
the  southeast  comer  of  the  original  town  of 
Ottawa,  and  of  lot  1  in  block  39  in  said 
town.  The  line  "B-Z"  Is  the  section  line 
between  sections  11  and  12,  and  at  the  same 
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time  the  east  line  of  lot  1,  and  of  the  original 
town.  Bloomlngton  road  Is  73  feet  wide, 
runs  south  from  Van  Buren  street,  and  lies 
40  feet  on  the  west  side  and  33  feet  on  the 
east  side  of  the  section  line.  All  the  land 
lying  east  of  the  section  line,  both  north  and 
south  of  the  line  of  Van  Buren  street,  was 
until  lately  either  unimproved  and  unfenced, 
or  used  as  agrlcviltural  and  farming  land. 

The  first  contention  made  Is  that  the  prop- 
erty described  in  the  declaration  has  been 
used  by  the  public  as  a  public  highway  for 
more  than  40  years.  Lots  1  and  2  were 
platted  each  80  feet  wide  and  384  feet  deep. 
Prior  to  the  time  that  Rees  bought  them.  In 
1875,  they  were  uninclosed  prairie,  lying  In 
the  extreme  soutbeaet  comer  of  the  town, 
and  In  an  unimproved  neighborhood;  and 
until  shortly  before  that  time  all  the  land 
to  the  east  and  southeast  of  them  was  also 
unfenced  and  unimproved.  Most  of  the 
travel  from  the  Bloomlngton  road,  and  from 
east  and  southeast  of  the  junction  of  that 
road  with  Van  Buren  street,  turned  west 
on  Van  Buren  street;  but  part  of  it  went 
north  or  in  a  northwesterly  direction,  until 
It  reached  Prospect  avenue,  and  then  turned 
west.  The  testimony  Introduced  by  appel- 
lant tends  to  prove  that  the  travel  that  did 
not  turn  west  at  Van  Buren  street  went 
straight  north  from  that  street  on  the  sec- 
tion line,  and  on  the  east  half  of  lot  1,  until 
It  reached  Prospect  avenue,  when  it  turned 
west  on  8fi.id  avenue.  We  think,  however, 
that  the  weight  of  the  evidence  is  that  the 
general  line  of  travel  between  Van  Buren 
street  at  the  section  corner  and  Prospect 
avenue  was  in  a  northwesterly  direction, 
and  diagonally  across  lots  1  and  2;  the  ob- 
jective points  being  the  Junction  of  Van 
Buren  street  and  Bloomlngton  road  at  the 
section  comer,  and  the  northeast  comer  of 
Mace's  house  and  premises  on  lot  3,— said 
house  fronting  on  Prospect  avenue,  and  said 
premises  being  160  feet  west  of  the  section 
line,— and  of  the  northeast  comer  of  lot  1. 
The  general  direction  of  this  travel  is  indi- 
cated On  the  diagram  by  the  dotted  line  ex- 
tending from  "B"  to  "B";  but,  of  course, 
since  the  travel  was  not  always  along  the 
same  tracks  or  path,  said  line  only  shows 
the  general  course  of  trayel.  This  view, 
which  is  in  consonance  with  the  testimony 
for  appellee,  is  fortified  by  statements  made 
by  some  of  the  witnesses  for  appellant. 
Thomas  Mason  saye:  "A  good  many  teams 
used  to  go  on  what  is  now  called  'Prospect 
Avenue,'  go  around  the  comer  of  Mace's 
house,  which  was  on  lot  3,  I  think,  on  that 
block,  and  then  go  diagonally  across.  Some 
of  them  went  south,  and  some  went  east" 
John  Colllngs,  speaking  of  the  traveled 
road,  says:  "Well,  it  kind  of  covered  the 
whole  ground.  There  was  tracks  right  down 
to  Prospect  avenue,  and  sometimes  scattered 
and  diagonally  across  that  same  tract  of 
land.  There  was  no  fences  on  that  piece  of 
ground.     There   didn't   appear  to  be   any 


sharp  comers.  People  covered  the  whole 
ground.  People  used  to  go  across  from 
Mace's  comer  right  over  to  the  Bloomlng- 
ton road,  right  over  that  way.  Some  went 
east  to  the  fence,  and  went  directly  south,  or 
they  went  everywhere.  It  was  track  all 
over."  And  Isaac  Reed  says:  "I  don't  think 
that  the  east  forty  feet  of  lot  one  was  used 
any  more  during  all  this  time  for  a  street 
than  any  other  part  of  lot  one.  It  was  used 
all  the  same,  I  presume.  No  fences  and 
nothing  to  interrupt  travel,  but  teams  went 
where  they  pleased."  The  only  testimony 
that  we  find  in  the  record  tending  to  show 
any  assumption  of  authority  over  the  sup- 
posed public  road  by  any  of  the  public  au- 
thorities prior  to  the  sale  to  Reee,  In  1875, 
is  that  of  Peter  Miller,  who  testifies  that,  as 
chairman  of  the  street  committee  of  the  city 
of  Ottawa,  he  had  the  street  supervisor, 
about  the  year  1864,  grade  up,  level,  and 
gravel  a  street  on  the  line,  and  of  the  fnll 
width  of  the  Bloomlngton  road,  from  Pros- 
pect avenue  to  Van  Buren  street,  and  make 
ditches  on  the  sides  of  such  road.  There 
seems  to  be  no  evidence  corroborative  of 
this  testimony;  and.  In  view  of  the  testi- 
mony of  numerous  other  witnesses  in  the 
case,  we  are  satisfied  that  Mr.  Miller,  from 
a  defective  memory,  is  mistaken  as  to  the 
piece  of  road  on  the  south  side  of  the  city 
of  Ottawa  upon  which  he  caused  work  to  be 
done  fully  30  years  prior  to  his  examination 
as  a  witness. 

In  Warren  v.  Town  of  Jacksonville,  15  ni. 
236,  this  court  said:  "While  so  much  land 
lying  in  common  in  this  oonntiy  remains 
free  to  public  use  and  travel,  until  circum- 
stances induce  owners  to  Inclose,  we  can  de- 
duce no  strength  of  Inference  or  conclusion 
from  mere  travel  across  It  by  the  poblic 
without  objection  from  the  owner.  It  1b  nei- 
ther the  temper,  disposition,  fashion,  or  habit 
of  the  people,  nor  custom  of  the  country,  to 
object  to  community  enjoying  such  ptlv- 
Ileges,  until  owners  wish  to  Inclose."  In 
Kyle  T.  Town  of  Logan,  8  111.  64,  it  was  held 
that  the  public  does  not  acquire  a  public 
road  over  vacant  and  unoccupied  land  by 
travel  over  the  same  for  20  years  or  more, 
merely  from  acquiescence  on  the  part  of  the 
owner,  in  the  absence  of  his  doing  some  act, 
or  siifferlng  some  act  to  be  done,  from  which 
it  can  be  fairly  inferred  he  Intended  a  dedi- 
cation to  the  public.  In  City  of  Chicago  v. 
Stinson,  124  111.  510,  17  N.  E.  43,  It  is  hdd 
that  where  land  has  been  indosed  for  more 
than  20  years,  as  weU  as  that  lying  around 
It,  the  mere  fact  that  parties  may  have  trav- 
eled over  It  in  passing  back  and  forth  be- 
tween a  street  and  an  avenue  does  not  ot 
Itself  Indicate  an  intention  to  dedicate  the 
land  so  used  as  a  public  highway.  And  in 
the  late  case  of  Town  of  Brusby  Moimd  t. 
McCUntock,  150  m.  129,  36  N.  E.  976,  it  Is 
held  that  the  use  of  private  property,  to 
ripen  into  a  prescriptive  right,  must  be  ad- 
verse to  the  owner,  and  that  mere  permis- 
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«iTC  use  is  never  sufficient,  and  tbat.  In  or- 
der to  establish  a  public  highway  by  pre- 
scription over  uninclosed  lands,  there  must 
be  something  more  than  mere  trayel  over  It 
by  the  public  Besides  this,  it  was  held  In 
Gentleman  t.  Soule,  32  HL  271,  that  while  it 
is  true  that  travel  may  slightly  deviate  from 
the  thread  of  the  road  to  avoid  an  obstruc- 
tion, and  still  not  change  the  road  Itself,  yet 
that  a  prescriptive  right  cannot  be  acquired 
to  pass  over  a  tract  of  land  generally,  but 
must  be  confined  to  a  specific  line  or  way,— to 
a  definite,  certain,  and  precise  line.  See,  also, 
Owens  V.  Crossett,  105  DL  854. 

In  view  of  the  evidence  and  of  the  cases 
we  have  cited,  we  are  unable  to  say  that 
the  trial  court  erred  in  finding  that  no  pre- 
scriptive right  to  a  public  road  over  the  east 
40  feet  of  appellee's  lot  was  shown  by  appel- 
lant 

Has  there  been  'a  common-law  dedication 
of  the  east  half  of  the  lot  as  a  public  high- 
way? Before  the  owner  of  real  estate  can 
be  divested  of  his  property  by  a  claim  that 
land  has  been  dedicated  by  such  owner  to 
the  use  of  the  puMlc,  the  proof  must  be  very 
satisfactory,  either  of  an  actual  intention  to 
dedicate,  or  of  such  acts  or  declarations  as 
should  equitably  estop  the  owner  from  deny- 
ing such  intention.  Waggeman  v.  Village  of 
North  Peoria,  155  m.  645,  40  N.  E.  485,  and 
cases  there  cited.  There  seems  to  us  to  be 
no  plausible  ground  for  the  suggestion  that 
it  may  be  inferred  from  the  evidence  that 
there  was  a  dedication  by  Nattinger,  the 
grantor  of  the  grantor  of  appellee.  While 
he  owned  the  lots,  they  were  vacant;  and 
the  only  evidence  from  which  any  inference 
can  be  drawn  as  to  his  understanding  and 
Intentions  in  regard  to  the  matter  of  a  street 
on  the  east  side  of  said  lots  is  inimical  to 
any  presumption  of  the  existence  of  such 
street.  It  is  found  in  the  testimony  of  J.  B. 
Porter,  who  testifies  that,  in  1865  or  1800, 
Nattinger  wanted  to  sell  the  lots  to  him,  and 
took  him  over  to  look  at  them,  and,  in  an- 
swer to  an  inquiry,  represented  that  the  lots 
were  each  80  feet  wide.  When  Kees  bought 
the  lots,  in  1S75,  he  located  and  built  his 
house  near  the  north  end  of  the  west  half  of 
lot  1,  and  on  a  range  with  the  buildings 
along  the  west  side  of  Bloomington  road, 
south  of  Van  Buren  street;  and  he  construct- 
ed his  fence  on  a  line  to  correspond  with  the 
fences  south  of  Van  Buren  street,  and  along 
the  west  side  of  said  road.  These  acts  tend 
strongly  to  show  that  It  was  his  intention  to 
dedicate  the  strip  40  feet  wide  that  he  fenced 
out,  for  the  purposes  of  a  public  highway. 
But  they  are  not  conclusive  evidence  of  a 
dedication,  and  are  open  to  explanation. 
This  mere  acting  so  as  to  lead  persons  to  sup- 
pose that  a  way  Is  dedicated  will  not  amount 
to  a  dedication,  if  there  is  an  agreement  or 
other  matter  which  explains  the  transaction. 
But  it  is  otherwise  if  the  acts  are  unexplain- 
ed. Marcy  v.  Taylor,  19  m.  634.  In  Proc- 
ter V.  Town  of  Lewistown,  25  m.  153,  this 


court  said:  "It  did  not '  conclusively  follow, 
because  the  defendant,  when  he  fenced  his 
land,  left  out  a  sttfp  of  the  width  convenient 
for  a  road,  that  he  designed  to  dedicate  it 
to  the  public  for  that  "purpose.  The  fact  of 
dedication  depended  entirely  upon  the  inten- 
tion of  the  party  who  is  alleged  to  have 
made  It  •  •  •  It  was  the  right  of  the 
defendant  to  have  his  declarations,  as  well  as 
his  acts,  go  to  the  Jury,  as  evidence  of  his 
intention;  nor  should  he  be  confined  to  acts 
and  declarations  made  at  the  time  when  ho 
placed  the  fence  upon  the  line  of  the  alleged 
road,  but  his  subsequent  acts  and  declara- 
tions should  an  go  to  the  jui^."  In  Oity  of 
Chicago  r.  Johnson,  98  HI.  618,  It  was  said: 
"Every  act  relied  on  as  showing  a  common- 
law  dedication  of  the  premises  to  th«  public 
for  a  street  is  susceptible  of  an  explanation 
consistent  vrlth  the. theory  there  was  no  such 
dedication."  And  it  was  there  held  that 
the  building  of  a  sldewaUc  on  a  lot  by  tbe 
owner  of  the  same,  so  as  to  show  ground  left 
for  a  street,  said  sidewalk  being  made  in 
obedience  to  the  requirements  of  an  ordi- 
nance, and  under  the  mistaken  belief  that  a 
part  of  the  lot  had  been  condemned,  is  not 
evidence  sufficient  to  show  a  common-law 
dedication.  In  Oity  of  Chicago  v.  Trni,  jsi 
m.  646,  17  N.  E.  46,  there  had  been  use  of 
the  ground  for  a  long  time  by  the  public  for 
the  purposes  of  travel,  and  the  owner  had 
placed  fences  on  the  west  and  north  sides  of 
bis  lot,  Just  33  feet  within  both  the  west 
and  the  north  lines  of  his  lot,  thus  fencing 
out  two  strips  of  83  feet  each,  and  these 
strips  apparently  formed  and  were  used  as 
parts  of  streets  that  were  each  66  feet  wide; 
and  yet  It  was  held,  under  the  countervail- 
ing evidence  found  in  that  case,  that  there 
was  no  dedication.  And  In  Waggeman  v. 
Village  of  North  Peoria,  155  111.  545,  40  N.  E. 
485,  it  was  held  that  fencing  out  a  strip  of 
land  correspondlug  with  and  forming  a  con- 
tinuation of  an  existing  street  and  planting 
a  line  of  shade  trees  in  line  with  those  on 
such  street,  do  not  constitute  a  dedication  of 
the  land,  where  both  the  declarattone  and 
acts  of  the  owner  show  he  did  not  Intend  to 
dedicate,  but  that  he  left  tiie  strip  in  the  ex- 
pectation that  it  would  be  condemned  for  a 
street  by  the  village. 

Let  us  examine  and  see  what  the  conduct 
of  Bees,  the  grantor  of  appellee,  was,  and 
what  his  intentions  were  in  respect  to  the 
supposed  public  highway.  In  August,  1875, 
intending  to  move  to  town,  he  was  looking 
around  for  a  lot  on  which  to  build,  and  Nat- 
tinger proposed  selling  him  the  two  lots  un- 
der consideration.  He  looked  at  them  on  his 
way  home,  and  came  back  the  next  day,  and 
bought  them.  He  neither  asked  nor  received 
any  information  as  to  the  dimensions  oir 
lines  of  the  lots.  He  Immediately  made  pnp- 
arations  to  build,  and  saw  there  was  a  street 
(Prospect  avenue)  on  the  north  of  his  lots^ 
and  another  street  (Van  Boren  street)  on  the 
south  of  them,  and  tbat  the  Bloomington, 
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road,  73  feet  wide,  ran  south  from  Van  Ba- 
ren  street  The  lajid  east  of  his  premiseB  and 
of  the  section  line  was  fenced,  and  was  own- 
ed and  occupied  by  one  Schreeb;  and 
Schreeb's  fence,  being  built  on  the  section 
line,  projected  a  distance  of  33  feet  into  what 
would  be  a  continuation  of  the  Bloomlngton 
road,  north  of  Van  Boren  street,  thus  making 
a  jog  at  the  section  corner.  Rees  says  in  his 
testimony  tliat  he  "Just  took  from  the  looks 
of  what  was  south"  of  his  premises,  and  put 
bis  buildings  and  fence  '^n  a  range"  with 
that,  "supposing  there  was  a  street  run  down, 
or  would  run  down  there."  To  the  question 
whether  he  intended  to  create  a  street  by  put- 
ting his  fence  where  he  did,  he  answered: 
"Well.  I  don't  know  as  I  thought  of  it  in  that 
way.  Of  course,  when  I  built,  south  of  me 
here,  it  looked,  of  course,  like  a  street,  and  a 
street  north  of  me.  There  was  a  street  run- 
ning on  through,  and  I  set  my  buildings.  A 
street  was  south,  and  a  street  north,  and  it 
looked  like  there  ongbt  to  be  a  street  there. 
I  supposed  there  was  a  street,  or  would  be 
thore,  and  I  didn't  think  anything  about  giv- 
ing It  at  alL"  Rees  further  states  that  he 
used  the  unincloeed  strip,  and  that  apy  one 
that  happened  to  drive  around  there  used  it, 
but  that  there  was  not  a  great  deal  of  travel 
on  It;  that  no  work  was  done  on  it  by  the 
highway  commissioners  or  the  city  authori- 
ties, or  by  anybody  except  himself,  and  he 
kept  the  weeds  mowed  down;  and  that  after 
two  or  three  years,  no  work  being  done  on  it, 
and  Schreeb's.  fence  not  being  taken  away,  he 
saw  from  the  appearance  that  there  was  no 
street  there,  and  fenced  a  strip  across  at  each 
end,  by  joining  on  to  Schreeb's  fence,  and  put- 
ting in  bars  at  both  ends.  This  f  endng  up  of 
the  strip  was  done  in  May  or  June,  1878.  He 
kept  his  cow  in  the  Inclosure  at  night,  and 
frequently  turned  his  horses  In  there  during 
the  day,  and  summer  nights.  He  kept  the 
bars  up  for  three  or  four  years,  and  then  took 
them  ont  for  his  own  accommodation,  as  he 
found  it  inconvenient  to  let  them  down  ev- 
ery time  he  wanted  to  drive  in  or  out.  a 
few  years  after  removing  the  bars,  he  took 
most  of  the  boards  off  of  the  fence,  but  left 
the  posts  standing.  He  says  in  his  testimony: 
"I  had  not  given  It  up.  I  kept  my  posts.  I 
wished  to  bold  possession.  I  kept  enough 
there,  under  advice,  as  I  supposed  I  was  hold- 
ing my  land,  you  know."  The  testimony  of 
Rees  Is  corroborated  by  that  of  the  other  wit- 
nesses in  the  case,  and  is  not  contradicted; 
and  we  are  satisfied  that  he  has  stated  the 
facts  substantially  as  they  are;  and  we  think 
it  cannot  be  justly  claimed.  In  view  of  the 
evidence  in  the  record,  that  it  Is  very  clear 
and  satisfactory  that  Rees,  either  at  the  time 
he  built  his  first  fence,  or  when  he  removed 
the  bars  and  boards  from  his  second  fence. 
Intended  to  dedicate  the  east  40  feet  of  lot  1 
for  a  public  road.  He  was  evidently  ignorant 
of  the  dimensions  and  lines  of  the  lot  bought 
by  him,  and  manifestly  built  his  house  and 
fence  under  the  mistaken  belief  that  the  land 


fenced  out  was  already  a  part  of  the  public 
street.  We  think  the  evidence  satisfactorily 
explains  all  his  conduct  in  regard  to  the  lots, 
and  that,  considered  as  a  whole,  it  is  con- 
sistent with  the  theory  that  there  was  no  ded- 
ication by  him.  And  these  conclusions  are 
fully  sustained  by  the  cases  to  which  we 
have  already  made  reference. 

Nor  do  we  find  in  the  case  the  elements  of 
an  equitable  estoppel  as  against  him  and  his 
grantee,  growing  out  of  the  fact  that  in  1887 
the  Highland  Syndicate  bought  the  property 
east  of  the  section  line,  platted  it,  and  threw 
out  33  feet  along  that  line,  for  the  purposes  of 
a  street  that  should  correspond  in  width  with 
the  adjoining  streets. 

The  fact  that  appellee  bought  the  lots  from 
Rees,  and  moved  onto  them  In  1889,  and  that 
the  strip  of  40  feet  was  at  that  time  and  con- 
tinuously thereafter  used  by  the  public  as  a 
road,  and  the  further  fact  that  he  gave  the 
city  no  notice  of  claim  of  ownership  until 
1892,  do  not  show  a  dedication.  The  evi- 
dence shows  that  the  city  did  not,  until  a  year 
after  the  latter  date,  do.  or  attempt  to  do,  any 
work  upon  the  premises,  and  the  public  use 
was  merely  by  sufferance.  The  fact  that  the 
owner  permits  a  roadway  to  be  constantly 
used  by  the  public  for  a  number  of  years,  and 
fails  to  either  inclose  hia  premises  or  insti- 
tute suit,  does  not  establish  an  intention  to 
dedicate.  Kelley  v.  City  of  Chicago,  48  IlL 
388. 

It  appears  that  Rees  paid  taxes  on  tbe  whole 
of  lots  1  and  2  from  the  time  he  purchased 
them  down  to  and  including  the  year  1888. 
and  that  appellee  paid  taxes  on  the  whole  of 
lot  1  from  1889  to  1893,  inclusive.  The  pay- 
ment of  taxes  assessed  by  the  local  authori- 
ties is  evidence  tending  to  defeat  tbe  pre- 
sumption of  a  dedication.  Elliott,  Roads  &  S. 
p.  131;  Waggeman  v.  Village  of  North  Peoria, 
supra.  It  is,  however,  under  most  circumstan- 
ces, a  matter  of  but  small  probative  force; 
and.  If  the  land  is  in  fact  dedicated  to  the  pub- 
lic for  a  highway,  the  fact  that  it  has  been 
taxed  will  not  prevent  the  public  from  claim- 
ing the  use  of  such  land  for  a  public  road. 
City  of  Chicago  v.  Wright,  69  111.  318;  Town 
of  Lake  View  v.  Le  Bahn,  120  IlL  92-103.  0 
N.  E.  209. 

The  final  claim  made  is  that  a  public  road 
vras  legally  laid  out  and  established  on  the 
land  in  controversy.  This  contention  Is  bas- 
ed on  an  act  of  the  legislature  of  the  state, 
approved  February  18,  1837  (Laws  1836-37, 
p.  213).  By  tliat  act,  three  commissioners 
were  appointed  to  view  and  locate  a  road 
from  Danville,  in  Vermillion  county,  to  Ot- 
tawa, in  ijL  Salle  county;  and  they  were  au- 
thorized to  survey,  mark,  and  locate  said 
road,  and  return  to  the  county  commissioners' 
court  of  each  county  through  which  it  passed 
a  plat  of  said  road,  which  was  to  be  filed 
in  the  office  of  the  clerk  of  said  court;  and  it 
was  provided  in  said  act  that  "the  said  road, 
when  thus  located,  sliall  be  a  state  road,  and 
sliall  be  opened  and  kept  in  repair  as  other 
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Btatc  roads  are."  It  appears  from  the  record 
«f  the  county  commissionenT  conrt  of  La 
Salle  county  tbat  on  December  5,  1837,  the 
commissioners  appointed  to  locate  the  road 
presented  to  the  conrt  a  report  and  map  of 
said  road,  which  report  and  map  were  accept- 
ed and  approved  by  the  conrt,  and  ordered  to 
be  filed.  The  field  notes  and  maps  show  that, 
coming  from  Danville,  the  coarse  of  the  pro- 
]^8ed  road  was  north  for  over  a  mile  to  the 
section  comer,  which  is  the  sontheast  comer 
ot  the  east  40  feet  of  lot  1,  from  thence  north 
to  the  top  of  the  hill,  and  from  thence  north 
to  the  Illinois  river.  The  report  of  the  com- 
missioners further  shows  that  the  rood  as 
laid  ont  and  platted  by  them  was  50  feet  in 
width,  and  on  the  west  side  of  the  lines  of 
courses  described  and  located  on  the  map.  It 
follows  that  the  state  road  so  located  was 
located  on  the  east  50  feet  of  lot  1,  Instead 
of  on  the  east  40  feet  of  said  lot,  and,  south 
of  the  Junction  of  Van  Buren  street  and 
Bloomington  road,  was  located  on  the  50  feet 
immediately  west  of  the  section  line  that 
runs  south  on  said  Bloomington  road.  Instead 
of  on  the  40-feet  line  west  of  said  section 
line.  The  lan^ruage  of  the  act  Is  not  simply 
that  "said  road,  when  thus  located,  shall  be 
a  state  road,"  but  it  goes  farther,  and  says, 
in  addition,  "and  sliall  be  opened  and  kept  in 
repair  as  other  state  roads  are."  In  the  case 
before  us,  appellee  made  ont  a  prima  facie 
case  entitling  him  to  recover  possession  of 
the  premises,  and  appellant  assumed  the  bur- 
den of  affirmatively  showing  that  the  strip 
of  land  in  controversy  in  fact  became  and  is 
a  public  highway.  It  has  not  done  this, 
since  It  has  failed  to  show  that  the  road  was 
ever  opened  or  used  for  public  travel,  either 
at  the  place  In  question,  or  at  any  other  part 
of  its  line  from  Danville  to  Ottawa,  or  that 
the  public  authorities  ever  attempted  to  open 
it,  or  any  part  of  it,  or  keep  It  or  any  part 
of  it  in  repair.  On  the  contrary,  the  evidence 
tends  strongly  to  show  that  the  proposed 
state  road  never  was  or  became  anything 
more  than  a  mere  paper  road.  The  Bloom- 
ington  road  Is  73  feet  wide,  and  only  40  feet 
of  this  width  is  on  the  west  side  of  the  sec- 
tion line:  and  this  apparently  Indicates  that 
said  road  is  not  the  state  road,  60  feet  wide 
on  said  west  side,  that  the  commissioners  lo- 
cated In  1887.  And  the  testimony  of  numer- 
ous of  appellant's  own  wttnesaea  shows  that 
at  an  early  day,  and  prior  to  1860,  the  only 
line  of  travel  from  the  north  and  east  came 
across  the  country  from  the  northeast,  and 
passed  in  a  diagonal  direction  across  the  line 
of  the  supposed  state  road.  The  evidence, 
as  a  whole,  seems  to  point  to  the  conclusion 
that  the  local  authorities  failed  to  open  for 
public  travel,  and  assume  the  burden  of  keep- 
ing In  repair,  the  road  that  was  surveyed  and 
marked  by  the  commissioners  appointed  by 
the  act  of  the  legislature;  that  the  canal 
commissioners  made  the  plat  that  appears 
In  the  record,  and  Included  in  lot  1  the  strip 
of  ground  in  dispute,  and  sold  and  conveyed 


said  lot  to  the  grantors  of  appellee;  and  that 
the  Intention  to  oiten  the  proposed  road  vraa 
abandoned. . 

Appellant  seems  to  rely  on  Ferris  v.  Ward, 
4  Oilman,  490,  and  other  like  cases,  and 
places  emphasis  on  certain  language  found  in 
the  opinion  in  the  case  named,  as  follows: 
"The  road  is  established,  and,  in  contempla- 
tion of  the  law,  opened,  when  the  court  have 
approved  of  the  report,  and  have  sanctioned 
the  location."  This  sentence  was  wholly  un- 
necessary in  the  decision  of  the  case,  as  ap- 
pears from  the  immediately  following  state- 
ment, which  is:  "If,  in  pursuance  of  such  or- 
der, the  road  has  been  actoaliy  opened  by  the 
supervisor,  has  been  worked  upon,  and  used 
for  a  considerable  time,  as  the  proof  shows 
in  the  present  case,"  etc.  The  sentence  first 
quoted  is,  perhaps,  not  strictly  accurate  In 
its  statement  that  the  approval  of  the  report 
and  location  is,  in  contemplation  of  law,  the 
opening  of  the  road.  In  the  more  recent  case 
of  Wragg  V.  PeuB  Township,  94  lU.  11-26, 
it  is  said:  "The  opening  of  a  highway  for 
travel,  under  the  statnte.  Is  accomplished  by 
removing  obstructions  existing  at  the  time 
the  highway  is  estaUlshed;  and  it  is  not  es- 
sential to  the  opening  of  a  highway  that  un- 
lawful obstructionB  subsequently  ei^ted 
thereon  should  be  removed."  And  the  stat- 
utes do  not  seem  to  recognize  that  the  estab- 
lishment of  roads  by  an  order  of  court  or 
other  public  authority,  or  the  laying  out  of 
roads,  are  synonymous  terms  with  the  open- 
ing of  roads.  It  is  expressly  provided  that 
all  highways  Ixtld  out  by  order  of  the  commis- 
sioneis  or  supervisors  on  appeal  shall  be 
opened  within  five  years  from  the  time  of 
laying  out  the  same,  and  that,  if  they  are  not 
opened  within  that  time,  they  shall  be  deem- 
ed to  be  vacated.  Laws  1861,  p.  263;  Rev. 
St  1874,  p.  932.  The  cases  relied  on  by  ap- 
pellant—Nealy  V.  Brown,  1  Oilman,  10,  Fer- 
ris V.  Ward,  4  Oilman,  504,  and  Dnmoss  v. 
Francis,  15  111.  543— are  not  In  point  They 
were  all  cases  Involving  roads  that  had  been 
actually  opened,  and  traveled  by  the  public; 
and  the  ground  of  the  decisions  was  that  in 
those  cases  It  was  not  necessary  to  make 
proof  of  the  steps  preliminary  to  the  estab- 
lishment and  opening  of  the  road. 

The  "roads"  which  now  are,  and  for  many 
years  have  been,  "declared  to  be  public  high- 
ways" (Rev.  St  1845,  c.  93,  {  4;  Rev.  St 
1874,  c  121,  t  1;  Laws  1887,  p.  263;  Hurd's 
Rev.  St  1893,  c.  121,  (  1),  are  roads  which 
have  been  actually  opened  or  used,— places 
that  are  or  have  been  open  ways.  In  fact; 
courses  through  or  by  which  the  public  might 
pass,— and  not  mere  paper  roads,  that  may  at 
some  time  have  been  authorized  to  be  opened, 
but  never  in  fact  opened.  It  is  a  matter  of 
state  history  and  general  knowledge  that,  in 
early  days  and  the  days  of  special  legisla- 
tion, very  numerous  acts  similar  to  that 
which  la  now  in  question  were  passed  by  the 
general  assembly;  and  it  is  also  a  matter 
of  common  Information  and  knowledge  that 
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In  many  tnstaacea  the  n«dB  for  wblch  provl- 
■lon  was  made  were  not,  and  never  hare 
been,  opened  or  used,  and  that  all  that  was 
done  In  regard  thereto  was  to  sarvey  and 
locate  the  roads,  make  maps  and  plats,  and 
place  them  on  file,  and  receive  the  compensa- 
.  tlon  for  services  Ozed  by  the  acts.  It  Is  Im- 
possible to  teU  bow  many  farms,  with  fhe 
valuable  improvements  upon  them,  and  bow 
many  vUla^s  and  city  lots  upon  which  now 
stand  costly  buildings,  might  be  affected  by 
pnbllc .  hlgfawayq  which  were  staked  off  and 
located,  and  the  surveys  and  plats  thereof  di- 
ed, 40,  50,  60,  or  more  years  ago,  and  socb 
highways  never  opened  by  the  local  authori- 
ties, or  used  by  the  public.  A  conclusion 
that  the  lands  so  staked  off  and  platted,  but 
never  opened  or  used  for  public  roads,  contin- 
uously have  been,  and  are  now,  public  high- 
ways, and  the  structures  and  buildings  there- 
on pnrprestures,  and  the  owners  and  occu- 
piers of  the  same  but  trespassers,  would  prob- 
ably be  a  prolific  source  of  Injustice  and 
wrong,  and  destruction  of  property  rights 
and  Interests.  We  think  the  circuit  court 
was  right  la  the  conclusion  it  reached,— that 
a  public  road  was  never  legally  opened  on 
the  land  in  controversy.  We  find  no  error 
In  the  record,  and  the  judgment  is  affirmed. 
Affirmed. 


aeo  111.  tsi) 

DICKEY  et  at  V.  PBOPLB  ex  rel.  KOCH- 
BBSPERGER,  Connty  Collector. 

(Snpreme  Court  of  Illinois.     Ifarch  28,  1896.) 

MrmciPAi.  CoBPOBATioya  —  Spboial  Assbssmbst 
PsocBBniNoa — Coixatbrai.  Attack. 
While  it  is  essential  to  the  validity  of 
special  assessment  proceedings  that  notices  to 
the  property  owners  Bbonld  have  been  mailed  10 
days  before  the  bearing,  the  judgment  of  cou- 
firmation,  reciting  proper  notice,  cannot  be  at- 
taclced  in  a  collateral  proceeding,  and  the  pre- 
sumption in  its  fayor  will  not  be  overcome  by 
the  fact  that  the  affidavit  of  the  mailing  of  the 
notices  was  made  less  than  10  days  l>efore  the 
hearing. 

Appeal  from  Cook  county  court;  O.  N. 
Carter,  Judge. 

Application  on  the  relation  of  D.  H.  Kocb- 
«r8perger,  county  collector,  against  Charles 
T.  Dickey  and  others,  to  sell  lands  for  de- 
linquent special  assessments.  From  a  Judg- 
ment for  relator,  respondents  appeaL  Af- 
firmed. 

Mason  Bros.,  for  appellants.  J.  D.  Adair, 
for  appellee. 

CARTER,  J.  This  Is  an  appeal  from  a 
Judgment  of  sale  rendered  by  the  county 
court  of  Cook  connty  against  appellants' 
lands  on  the  application  of  the  county  col- 
lector for  delinquent  special  assessments. 
Appellants  objected  to  the  entering  of  such 
Judgment  for  the  sole  reason  that  the  court 
did  not  acquire  Jurisdiction  In  the  assess- 
ment proceeding,  and  that  the  Judgment  of 
confirmation  was  therefore  void.    The  rec- 


ord and  files  In  the  assessment  pioceedlnga 
w'ereoffMcd  In  evidence  in  support  of  ap- 
pellants' objection.  The  affidavit  of  the 
mailing  of  tlie  notices  to  the  property  own- 
ers .  was  sworn  to  on  the  6th  day  of  June, 
1392,  and  the  first  day  of  the  term  of  court 
at  which  such  owners  were  notified  to  ai>- 
p«ar  was  the  13tta  day  of  the  same  month. 
In  Perry  v.  People,  155  111.  308,  40  N.  EL 
468,  we  held  that  the  statute  required  that 
not  less  than  10  days'  notice  should  be  giv- 
en before  the  first  day  of  the  term.  There 
la  nothing  In  the  affidavit  from  which  It 
can  be  ascertained  whetiier  the  notice  was 
mailed  10  days  before  the  first  day  of  the 
term  or  not,  and  It  is  imlsted  that,  as  the 
affidavit  was  sworn  to  and  filed  within  ths 
10  days  next  preceding  the  first  day  of  the 
term,  it  is  evidence  only  that  the  notioe  was 
'mailed  when  the  affidavit  was  sworn  to, 
and  that.  In  order  to  give  tbe  court  Juris- 
diction to  render  the  Judgment  of  confirmsr 
tion,  It  should  affirmatively  appear  that  the 
notice  was  mailed  at  least  10  days  before 
the  first  day  of  the  term.  In  Hertlg  v.  Peo- 
ple, 159  la  237,  42  N.  E.  879,  in  reference 
to  the  sufficiency  of  the  certificate  of  publi- 
cation of  notice  of  the  hearing  on  tbe  appli- 
cation for  Judgment  of  confirmation,  we 
said:  "Even  were  the  certificate  of  publica- 
tion in  fact  insufficient,  appellant  could  take 
no  advantage  of  it  In  this,  a  orilateral  pro- 
ceeding; for  in  such  a  case  the  presumption 
would  be  that  the  court  heard  and  acted  up- 
on other  and  sufficient  evidence  to  sustain 
the  finding.  Bamett  v.  Wolf,  70  111.  76; 
Harris  v.  Lester,  80  III.  307."  And  in  Reedy 
V.  Camfield,  169  111.  254,  42  N.  B.  833,  in 
considering  the  subject  of  collateral  attack 
upon  a  Judgment  of  a  court  of  competent  Ju- 
risdiction we  said:  "Where  a  court  finds  in 
its  decree  or  Judgment  that  It  has  acquired 
Jurisdiction  by  publication.  It  will  be  pre- 
sumed in  a  collateral  proceeding,  that  there 
was  sufficient  evidence  before  the  court  to 
warrant  the  Judicial  finding.  Service  by 
summons  can  only  be  proved  by  the  writ- 
ten return  of  the  officer,  and,  if  such  return 
contradicts  the  finding  of  the  court,  it  will 
overcome  the  finding,  and  prove  the  want 
of  Jurisdiction,  even  in  a  collateral  proceed- 
ing. In  case  of  service  by  summons  which 
is  Insufficient  to  confer  Jurisdiction  parol 
evidence  cannot  be  beard  to  prove  or  aid 
the  service.  Where,  however,  the  service  is 
by  publication,  parol  evidence  may  be  re- 
ceived to  prove  that  the  notice  was  publish- 
ed. Tbe  printer's  certificate  Is  not  declared 
by  the  statute  to  be  the  only  means  of  provinif 
tbe  publication.  Such  a  certificate  found 
among  the  papers  in  a  cause,  even  though 
Insufficient  on  its  face  to  show  a  proper  pub- 
lication, will  not  overcome  the  finding  of  the 
court  when  it  declares  in  Its  decree  or  Judg- 
ment that  it  had  acquired  Jurisdiction  by 
publication.  It  will  be  presumed  in  such 
case  that  tbe  court  acted  on  other  and  suffi- 
cient evidence  to  sustain  its  fiudlns."     No 
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reason  la  perceived  Why  this  nile  so  often, 
announced  by  this  court  sboold  not  apply 
to  cases  like  the  one  here  under  considera- 
tion. It  was,  In  effect,  so  decided  In  Perry 
V.  People,  supra,  where  it  was  sought  to  at- 
tack the  judgment  of  confirmation  <m  the 
application  for  Judgment  of  sale  by  the 
county  collector,  by  simply  Introducing  the 
affidavit  of  the  commissioners  of  the  mailing 
of  notices  to  the  landowners  which  failed 
to  state  that  such  notices  were  mailed  10 
days  before  the  first  day  of  the  term  at 
which  the  hearing  was  to  take  place,  and  it 
was  there  held  that,  as  the  Judgment  of 
confirmation  was  not  contained  in  the  rec- 
ord before  this  court,  we  had  no  means  of 
knowing  what  its  findings  were,  and,  for 
aught  that  appeared,  the  county  court,  in 
the  special  assessment  proceeding,  might 
have  had  l>efore  It  ample  evidence,  aside 
from  the  affidavit,  showing  that  the  no- 
tices were  mailed  more  than  10  days  before 
th6  term,  and  that  the  Judgment  of  con- 
firmation might  Iiaye  expressly  so  found.  In 
the  case  at  bar  the  Judgment  of  confirma- 
tion is  contained  in  the  record,  and  Its  find- 
ings are  that  the  commissioners  complied 
with  the  law  in  posting  and  mailing  the  no- 
tices, to  the  property  owners.  It  is  said  that 
In  the  two  cases  of  McChesney  v.  People, 
145  111.  614,  34  N.  E.  431,  and  148  III.  221, 
35  N.  £.  739,  the  sufficiency  of  the  affidavit 
of  the  commissioners  and  of  the  notices 
was  considered  in  a  collateral  proceeding, 
and  held  Insufficient  to  confer  jurisdiction 
on  the  court  In  the  special  assessment  pro- 
ceeding. It  appears  from  the  record  in 
those  cases  that  counsel  on  both  sides  treat- 
ed the  record  in  the  special  assessment  pro- 
ceeding as  open  to  the  same  objections  On 
the  application  for  Judgment  by  the  coun- 
ty collector  in  the  respects  complained  of 
as  might  have  been  properly  made  before 
the  judgment  of  confirmation.  No  point 
was  made  or  considered  that  the  Judgment 
of  confirmation  could  not  be  thus  attacked 
in  a  collateral  proceeding.  But  in  the  case 
at  bar  the  point  is  made,  and  must  be  sus- 
tained. The  Judgment  of  the  county  court 
Is  affirmed.    Judgment  affirmed. 


(161  111.  16) 

OOLE  T.  PEOPLE  ex  reL  BARNEWOLT, 
County  Collector. 

(Supreme  Court  of  Illinois.     March  28,  1896.) 

MuNioiF.lL  Imfbovbkents  —  Ordikjikobs — Bpbgi- 
FICATION8— Repairs. 

L  The  dause,  attached  to  and  filed  with 
plans  and  specifications  for  improvement  of  a 
street,  that  tne  contractor  shall  furnish  a  bond  as 
a  gnaranty  that  he  will  faithfolly  perform  the 
work,  and  will,  without  further  compensation, 
keep  in  good  repair,  for  five  years,  the  pavement 
laid  tmder  the  contract,  forms  no  part  of  the 
planii  and  specifications  adopted  by  snd  made 
part  of  the  ordinance. 

2.  Such  provision  is  merely  a  warranty  or 
guaranty  of  the  fitness  of  the  material  used  for 
uie  pavement,  and  the  proper  construction  of  the 


pavement,  and  is  not  an  imposition  of  the  ex- 
pense of  repain  on  the  property  owners. 

3.  Even  if  such  provision  be  regarded  as 
part  of  the  ordinance,  and  objectionable,  still 
the  ordinance  Is  not  invalidated  thereby,  it  being 
complete  in  itself  after  detaching  the  objection- 
able provision. 

Appeal  from  Peoria  county  court;  Robert 
H.  Lovett,  Judge. 

Proceeding  by  the  people,  on  the  relation  of 
Adolph  Bamewolt,  cotmty  collector.  From 
the  Judgmeut,  James  Cole,  Jr.,  appeals.  Af- 
firmed. 

D.  F.  Raum  and  I.  0.  Plnckney,  for  appel- 
lant R.  J.  Gooney,  W.  T.  Irwin,  and  A. 
KeitUey,  for  ai^ellee. 

MAORUDER,  J.  This  is  an  appeal  from 
tiie  Judgment  of  the  county  court  against  the 
land  of  the  appellant,  upon  application  of  a 
cotmty  collector  or  treasurer  for  Judgment 
and  order  of  sale  for  delinquent  special  taxes 
assessed  for  the  Improvement  of  Perry  street 
in  Peoria. 

The  objections  of  appellant  were  all  over- 
ruled. The  original  Judgment  of  confirma- 
tion was  rendered  in  proceedings  Instituted 
by  the  'City  of  Peoria  for  the  pavement  of 
Perry  street  The  objections  attack  the  va- 
lidity of  the  ordinance  passed  by  the  city  for 
the  making  of  the  improvements  by  special 
taxation.  It  Is  claimed  by  appellant  that  the 
ordinance  not  only  provides  for  the  paving  of 
the  street  but  also  for  the  maintenance  and 
repairing  of  it  for  a  period  of  five  years; 
that  corporate  authorities  have  no  power  to 
levy  special  assessments  or  special  taxes  ac- 
cept for  local  improvements;  that  the  mere 
maintenance  and  repair  of  a  street  is  not 
a  local  improvement  within  the  meaning  at 
the  constitution;  and  that  therefore,  the  or- 
dinance is  void,  and  the  Judgment  of  con- 
firmation based  upon  it  is  also  v6id,  and 
subject  to  attack  even  in  this  collateral  pro- 
ceeding. If  the  ordinance  In  this  case  pro- 
vided for  the  maintenance  and  repairing  of 
the  street  by  special  taxation,  we  should  be 
inclined  to  agree  with  the  counsel  for  ap- 
pellee In  their  contention  that  it  is  Invalid. 
But  we  do  not  regard  It  as  such  an  ordinance 
as  It  is  claimed  to  be  in  this  respect  Counsel 
reach  the  conclusion  that  the  ordinance  pro- 
vides for  the  maintaining  and  repairing  of 
the  street  for  five  years  by  relying  upon  the 
positions— First  that  the  plans  and  specifica- 
tions are,  by  reference^  made  a  part  of  the 
ordinance;  and,  second,  that  one  of  the  speci- 
fications requires  the  contractors  to  furnish  a 
Ixind  to  faithfully  perform  the  work,  and  to 
keep  the  pavement  laid  by  them  In  good  re- 
pair for  five  years.  It  does  not  follow  that 
the  ordinance  is  one  which  provides  for  the 
maintenance  and  repair  of  the  street  by  spe- 
cial taxation,  because  of  the  requirement  as 
to  the  bond  embodied  In  one  of  the  clauses 
of  the  contract.  Section  2  of  the  ordinance 
provides  "that  the  cost  of  said  Improvement 
as  above  provided  for,  including  the  expenm 
of  levying  and  coUeotlng  the  same,  shall  b* 
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paid  for  out  of  a  fuAd  raised  by  i^eclal  tax-. 
atlon  upon  the  property  contiguous  to  said 
Improvement,"  etc.  Section  3  thereof  pro- 
vides "that  the  work  and  construction  of  said 
Improvement,  the  quality  and  character  of 
the  materials  used  therein,  and  the  grade  and 
finish  of  said  Improvement  shall  all  conform 
to  and  comply  with  the  plans,  profiles  and 
specifications  for  said  Improvement  now  on 
file,"  etc.  The  provision  referred  to  in  re- 
gard to  the  bond  is  as  foUows:  "(81)  The 
contractors  shall  furnish  a  bond  satisfactory 
to  the  commissioner  of  public  works  for  the 
sum  of  fifteen  thousand  dollars  ($15,000),  as 
a  guaranty  that  said  contractor  will  faith- 
fully perform  the  work  in  accordance  with 
the  terms  of  this  agreement,  and  also  that 
he  will,  without  further  compensation,  keep 
in  continuous  good  repair  all  pavement  laid 
under  this  contract  for  a  period  of  five  years 
(5)  from  September  1,  1894.  In  case  the  con- 
ttactor  at  any  time  shall  fail  to  keep  said 
pavement  In  a  condition  satisfactory  to  the 
commissioner  of  public  works  during  said 
period,  the  said  commissioner  may  employ 
akllled  wotkm^i  to  make  such  repairs  and 
collect  the  costs  from  said  contractor  or  his 
bondsmen." 

In  the  first  place,  the  specifications,  as  they 
appear  in  the  record,  are  separate  and  dis- 
tinct from  the  contract  and  bond.  The  pro- 
vision above  quoted  Is  a  part  of  the  contract 
or  agreement,  and,  although  it  is  filed  with 
the  specifications,  yet  we  hold  here,  as  was 
held  in  Rich  v.  City  of  Chicago,  152  lU.  18, 
38  N.  B.  255,  "that  the  clauses  referred  to, 
and  attached  to  the  plans  and  speciflcationa, 
form  no  part  of  the  plans  and  speciflcationa 
adopted  by  and  made  a  part  of  the  ordi- 
nance." In  the  second  place,  the  provlsicHi 
complained  of,  which  is  quoted  above,  is 
merely  a  warranty  or  a  guaranty  of  the  fit- 
ness of  the  material  for  the  use  intended. 
There  is  nothing  In  the  provision  to  indicate 
that  any  of  the  money  raised  by  special  taxa- 
tlaa  is  to  be  applied  to  the  purpose  of  main- 
taining the  pavement  and  keeping  It  in  re- 
pair. As  a  guaranty  that  the  pavement  is 
properly  constructed,  the  contractor  makes 
himself  llaUe  by  a  bond  to  keep  It  in  repair 
for  a  certain  time.  It  Is  not  otherwise  than 
If  the  city  had  inserted  a  clause  in  the  agree- 
ment that  it  would  retain  a  certain  per  cent, 
of  the  contract  price  of  the  work  for  the  pur- 
pose of  repairing  any  defects  In  the  pave- 
ment that  might  reveal  themselves  within  the 
period  specified.  We  do  not  regard  It  as  im- 
proper that  the  city  should  require  some  such 
guaranty  as  that  set  out  in  this  "agreement" 
In  the  third  place,  we  are  inclined  to  think 
that  the  ordinance  Is  complete  in  Itself,  after 
detaching  the  objectionable  provision,  ev^i 
if  the  provision  be  regarded  as  a  part  of  the 
ordinance.  This  case  la  thus  brought  within 
the  doctrine  of  the  case  of  Cunningham  v. 
City  of  Peoria,  157  lU.  499,  41  N.  B.  1014, 
where  it  was  held  that  the  specification  of  the 
imivoTemeiit,  under  an  ordinance  which  is 


already  sufflden'tly  fun  and  precise  to  an- 
swer the  requirements  of  the  statute,  is  not 
invalidated  by  the  nugatory  character  of  the 
plans  and  specificationB  referred  to. 

We  are  of  the  opinion  that  the  ordinance 
in  question  was  not  void  for  the  reason  urged 
against  it,  and  that  the  objection  made  to  it, 
whether  it  would  or  would  not  have  been  of 
any  force  if  presented  upon  the  application 
for  confirmation  of  the  assessment  in  the 
original  proceeding,  cannot  be  availed  of  in 
this  collateral  proceeding.  The  Judgment  of 
the  county  court  is  affirmed.    Affirmed. 


(ISO  111.  425) 

SHAW  et  aL  T.  CAMP. 
(Supreme  Court  of  Illinois.     March  30,  1896.) 

NnQOTIABLa  InSTBOHSNTS — MikTDSITT — DaUVBST 

— Gift — Instbugtions. 

1.  A  promiaaory  note  payable  "after  my 
death  date  is  not  void  for  uncertainty  of  ma- 
turity, bat  becomes  dne  at  once  after  Uie  death 
of  the  maker. 

2.  The  payee  of  a  note  being  absent,  the 
maker  without  conditions  delivered  it  to  C,  with 
directioiLB  to  deliver  it  to  the  payee.  C.  was  the 
banker  and  broker  of  the  payee,  and  had  in  bis 
possession  other  papers  ot  the  payee  for  safe- 
keeping. The  note  was  placed  by  C.  in  a  private 
envelope  of  the  payee,  and  deposited  in  a  safety 
box  in  the  bank.  Held,  that  there  was  a  suffi- 
cient delivery  of  the  note. 

3.  A  promissory  note,  payable  on  the  mak- 
er's death,  and  intended  as  a  gift,  is  not  en- 
forceable, though  intended  to  take  effect  as  a  gift 
at  once  in  the  lifetime  of  the  maker. 

4.  Where  there  was  no  evidence  on  which 
to  base  an  instruction  stating  a  rule  of  law,  its 
improper  modification  was  witliont  prejudice. 

o.  A  jury  may  be  recalled,  and  given  fur- 
ther instructions,  where  an  equal  opportunity  is 
given  to  each  party  to  submit  them. 

Appeal  from  appellate  court.  Third  dis- 
trict 

Claim  by  E.  Hanson  Camp  against  the  es- 
tate of  Edward  Swaney,  deceased,  on  a 
promissory  note.  From  a  Judgment  of  the 
appellate  court  affirming  a  Judgment  in  fa- 
vor of  claimant,  Catherine  Shaw  and  oth- 
ers appeal.    Affirmed. 

S.  B.  Reed,  L  A.  Buckingham,  and  Lodge 
&  Hicks,  for  appellants.    M.  H.  Camp,  for 

appellee. 

CARTWBIGHT,  J.  AppeUee  filed  a  claim 
in  the  county  court  of  Piatt  county  against 
the  estate  of  Ed-^ard  Swaney,  deceased, 
and  the  claim  was  rejected.  In  the  circuit 
court,  on  appeal,  there  was  a  trial  by  a  Jury, 
and  a  verdict  for  the  claimant  for  $^2.50, 
upon  which  Judgment  was  entered.  The 
Judgment  was  affirmed  by  the  appellate 
court  and  a  certificate  of  importance  grant- 
ed, under  which  the  case  is  brought  to  this 
court  On  the  trial  the  claimant  ofCered  In 
evidence  the  Instrument  upon  which  his 
claim  was  founded,  together  with  proof  of 
the  signature  of  the  deceased.  The  instru- 
ment was  as  foUows:  "$790.00.  Bement  HL, 
Dec  27,  1890.  After  my  death  date  I  prom- 
ise to  pay  B.  Hanson  Oamp^  or  order,  the 
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Sam  of  MTen  hundred  and  fifty  dollars, 
without  Interest  at per  cent  per  an- 
num from  date.  Value  received."  Fol- 
lowing the  above  there  was  a  power  of  at- 
torney In  the  usual  form  to  confess  Judg- 
ment and  the  signature  of  EMward  Swaney. 
To  the  introduction  of  this  Instrument  ob- 
jection was  made  and  overruled,  and  It  Is 
Insisted  that  the  ruling  was  wrong,  for  the 
reason  that  the  instrument  was  not  a  prom- 
issory note.  It  is  conceded  that  a  promis- 
sory note  may  be  made  payable  on  the 
death  of  a  certain  person,  or  at  a  fixed  time 
thereafter,  or  on  demand  after  such  death. 
But  It  Is  claimed  that  this  Instrument  was 
not  payable  at  a  time  fixed,  and  that  the 
words,  "after  my  death  date,"  should  be 
construed  to  mean  some  uncertain  time  aft- 
er that  event  We  do  not  regard  the  Instru- 
ment as  subject  to  the  objection  made.  It 
did  not  become  due  until  the  death  of  the 
maker,  which  was  an  event  certain  to  oc- 
cur; but  by  Its  terms  It  became  due  at 
once  after  the  occorrence  of  that  event 
There  Is  nothing  In  the  language  to  Indi- 
cate that  the  money  was  to  be  paid  at  some 
uncertain  time  after  the  maker's  death.  The 
objection  was  properly  overruled. 

It  is  next  nrged  that  there  was  no  evi- 
dence to  prove  a  delivery.  It  was  proved 
that  the  maker  of  the  note  handed  it  to 
William  M.  Camp  with  directions  to  deliv- 
er it  to  the  payee,  who  was  then  somewhere 
In  the  Northwest  traveling  for  a  coal  com- 
pany. WlUiam  M.  Camp  was  a  banker,  and 
a  brother  of  the  payee,  and  had  in  his  pos- 
session other  papers  of  the  payee  for  safe- 
keeping during  his  absence.  These  papers 
were  kept  In  a  private  envelope  of  the  pay- 
ee, in  a  safety  box  in  the  bank.  William 
Bf.  Camp  had  the  key  to  the  safety  box,  and 
the  note  remained  there,  with  the  other  pa- 
pers of  the  claimant  nntU  his  return  after 
the  death  of  the  maker.  The  note  was  de- 
livered without  condition,  and  after  it  was 
placed  in  the  envelope  it  was  held  by  Wil- 
liam M.  Camp  as  the  agent  of  the  claimant. 
Sach  a  delivery,  by  which  the  maker  lost 
all  control  of  the  note,  and  William  M. 
Camp  held  possession  as  agent  for  the  payee 
in  like  manner  as  he  held  the  other  papers 
of  such  payee,  was  sutBcient  Thompson 
V.  Candor,  60  HI.  244;  Gordon  v.  Adams,  127 
m.  223,  19  N.  B.  667. 

It  is  next  contended  that  the  evidence 
showed  that  the  note  was  Intended  as  a 
gift  and  that  the  court  improperly  modified 
an  instruction  stating  that  if  the  evidence 
showed  that  It  was  given  or  intended  as  a 
gift  or  legacy  by  the  deceased  to  the  claim- 
ant there  wonld  be  no  consideration  for  the 
promise,  by  adding  thereto  the  following: 
"Unless  you  should  believe  it  was  intended 
to  take  effect  as  a  gift  at  once,  and  in  the 
lifetime  of  deceased,  but  not  to  be  paid 
until  after  the  death  of  the  maker."  The 
modification  was  wrong,  since  a  promissory 
note  intended  as  a  gift  is  a  mere  promise  to 
v.43N.E.no.7 — 'J9 


make  a  gift  In  the  future,  which  is  not  en- 
forceable. Williams  V.  Forbes,  114  111.  167, 
28  N.  B.  463;  Richardson  v.  Richardson,  14S 
ni.  563,  36  N.  E.  608.  But  there  was  prac- 
tically no  evidence  upon  which  to  base  the 
Instruction  as  asked.  A  witness,  who  was 
an  attorney,  testified  that  he  had  a  hazy 
recollection  that  he  had  a  conversation  with 
somebody  who  spoke  of  providing  or  giv- 
ing or  letting  the  claimant  have  something, 
and  whether  It  could  be  done  best  by  will 
or  by  note;  but  he  did  not  know  anything 
about  what  the  conversation  was,  or  what 
was  said  about  It  and  did  not  know  wheth- 
er the  talk  was  with  the  deceased  or  with 
John  M.  Camp,  and  could  not  state  the  time 
or  place  of  the  conversation.  This  was  the 
only  evidence  tending  in  any  degree  to  im- 
peach the  consideration  of  the  note;  and  It 
was  so  unsubstantial  that  If  oomj^tent  It 
wonld  be  wholly  insufficient  for  such  pur- 
pose. The  Instruction  as  asked  should  have 
been  refused,  but  as  the  Jmry  could  not  find 
from  the  evidence  the  fact  upon  which  the 
rule  stated  was  based,  it  was  immaterial 
that  the  role  was  changed  by  the  modifi- 
cation. There  was  no  error  in  the  modifi- 
cation or  refusal  of  other  Instructions  ask- 
ed by  defendants. 

After  the  Jury  had  retired,  and  remained 
ont  some  time,  they  requested  the  court  for 
further  instructions,  and  an  Instruction  was 
given  in  compliance  with  such  request  It 
Is  claimed  that  the  court  had  no  power  to 
call  the  Jury  before  the  bar,  and  give  this 
further  Instruction.  Such  a  practice  is  not 
Improper  where,  as  in  this  case,  equal  op- 
portunity ts  giv^i  to  each  party  to  submit 
further  instructions.  Lee  y.  Quirk,  20  111. 
382.  The  Judgment  of  the  appellate  court 
will  be  affirmed.    Afilrmed. 


(160  111.  488) 
MICHIGAN  MUT.  LIFE  INS.  CO.  v.  HALL. 
(Supreme  Court  of  Illinois.  March  SO,  1896.) 
Sdpbbmb  ConBT—AppiAi.— Questions  of  Fact. 
The  Judgment  of  the  appellate  court  on 
questions  of  fact  will  not  be  reviewed. 

Appeal  from  appellate  ooort  Third  district 
Action  by  Owen  D.  Hall,  administrator, 
against  the  Michigan  Mutual  Life  Insurance 
Company.  From  a  Judgment  of  the  appel- 
late court  affirming  a  Judgment  for  plalntUC 
(60  IlL  App.  169),  defendant  appeals.  Af- 
firmed. 

James  McCartney,  for  appellant  Conkling 
&  Grout  for  appellee. 

PER  CURIAM.  This  was  an  action  of  as- 
sumpsit brought  by  appellee  on  a  policy  of 
Insurance  Issued  by  appellant  on  the  life  of 
Harry  L.  HalL  The  parties  stipulated  that 
any  evidence  might  be  given  under  the  gen- 
eral issue  that  would  be  proper  under  any 
special  plea,  and  that  the  cause  should  be 
tried  by  the  court  without  a  Jury.     The  de- 
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fenm  was  that  the  policy  never  became 
binding  upon  the  company,  for  the  reason 
that  the  premium  was  not  paid,  as  required 
by  the  conditions  of  the  application  and  pol- 
icy. It  seems  that  the  Insured  gave  bis  note 
tor  the  premium,  which  at  the  time  of  his 
death  had  not  been  accepted  by  the  com- 
pany at  Its  home  office,  as  the  application 
and  policy  required.  The  trial  coort  found 
the  Issues  for  the  plaintiff,  and,  the  appellate 
court  having  affirmed  the  judgment,  the  com- 
pany prosecutes  this  appeal. 

The  Judgment  of  the  appellate  coort  la  final 
as  to  all  questions  of  fact  No  question  of 
any  alleged  erroneous  ruling  In  the  admis- 
sion or  rejection  of  evidence  is  raised.  The 
questions  discussed  and  in  controversy  are 
whether  or  not  the  evidence  was  sufficient  to 
justify  the  conclusion  that  the  company  Was 
bound  by  the  acta  of  its  agents  In  the  ac- 
ceptance of  a  note  for  the  premium,  or  was 
estopped  by  Its  own  conduct  from  insisting 
upon  a  strict  compliance  with  the  provisions 
of  the  policy.  It  is  not  claimed  that  the 
declaration  falls  to  state  a  cause  of  action. 
As  we  are  precluded  from  reviewing  the 
judgment  below  upon  questions  of  fact,  and 
as  no  propositions  to  be  held  as  law  in  the 
decision  of  the  case  were  submitted  to  the 
trial  court,  we  must  bold,  as  we  have  in 
many  previous  cases,  that  nothing  is  pre- 
sented for  our  decision.  Hobbs  v.  Fergu- 
son's Estate,  100  111.  232;  Wrought  Iron 
Bridge  C!o.  v.  Commissioners  of  Highways 
of  Utica,  101  m.  518;  Fitch  v.  Johnson,  104 
m.  Ill;  Edgerton  v.  Weaver,  106  HI.  43; 
Farwell  v.  Shove,  Id.  61;  Hardy  v.  Rapp, 
112  lU.  359;  Barber  v.  Hawley,  116  HI.  91, 
4  N.  B.  770;  Association  v.  Hall,  118  111.  169, 
8  N.  E.  764;  Mclntyre  v.  Sholty.  121  lU.  660, 
IS  N.  B.  239;  Montgomery  v.  Black,  124  111. 
67,  16  N.  E.  28;  Bank  v.  Bomman,  124  HI. 
200,  16  N.  B.  210;  American  Exch.  Nat. 
Bank  v.  Chicago  Nat  Bank,  131  ni.  547,  22 
N.  E.  523;  County  of  I>a  SaUe  v.  MiUlgan, 
143  ni.  321,  32  N.  E.  196;  Hawes  v.  Stem- 
helm,  166  111.  841.  40  N.  E.  947;  AUman  v. 
Lumsden,  169  m.  219,  42  N.  B.  797.  The 
Judsment  of  the  appellate  court  must  be  af- 
firmed.    Judgment  affirmed. 


(100  111.  409) 

OELTJEN,  County  Treasurer,  et  al.  v. 

PEOPLE,  to  Use  of  MENARD 

COUNTY. 

(Supreme  Court  of  Illinois.     March  30,  1896.) 

COUNTT  TbBASDRBR — OlU    AND    NeW    BoHD— LiA- 
BILITT  OP  SORETIBS. 

Under  Rev.  St  c.  103,  g  11,  making  sure- 
ties on  an  old  ofBdal  bond  liable  for  all  delin- 
quenciea  occurrini;  before,  and  sureties  on  the 
new  bond  for  those  occurring  after,  the  approTal 
of  the  new  bond,  sureties  on  a  new  bond  were 
liable  for  failure  of  a  county  treasurer  to  pay 
over  public  funds  on  demand,  after  approval  of 
a  new  ttond,  where  his  failure  was  caused  by 
the  assignment  after  said  approval,  of  the  bank 
In  which  they  were  deposited,  which  was  opened 
and  continued  to  do  business  until  the  assiKU- 


ment  thon^  they  were  deporfted  wfcfle  tite  old 
bond  was  in  force,  and  the  Dank  was  in  fact  in- 
solvent at  the  time  of  deposit     66  IlL  App.  138. 

aUirmed. 

Appeal  from  appellate  court  Third  distritt 
Action  by  the  people,  for  the  use  of  Menard 
county,  against  Ellert  R.  Oeltjen  and  sure- 
ties on  his  official  bond.  From  a  judgment 
for  plaintur  (56  UL  App.  138).  defendants 
appeal.    Affirmed. 

N.  W.  Branson,  for  appellants.  T.  W.  Mo> 
Neely  and  Charles  Nusbanm,  for  appellee. 

CARTWRIGHT.  J.  This  Is  an  actlcm  of 
debt  on  the  official  tx)nd  of  Ellert  R.  Oeltjen. 
as  county  treasurer  of  Menard  county,  on 
which  the  other  appellants  are  suretiea. 
There  was  a  judgment  against  appellants, 
which  has  been  affirmed  by  the  appellats 
court 

It  is  objected  that  the  damages  allowed 
were  excessive,  on  account  of  a  failure  to 
give  a  credit  to  which  the  treasurer  was 
entitled;  but  that  question  has  been  settled 
by  the  affirmance  of  the  Judgment  in  th« 
appellate  court 

The  case  was  tried  by  the  court,  without  a 
Jury,  and  the  defendants  submitted  to  the 
court  nine  propositions  of  law,  to  be  held 
as  the  law  of  the  case,  but  they  were  refused. 
These  propositions.  In  various  forms  of  ex- 
pression, were  designed  to  cover  the  defense 
made  at  the  trial,  and  to  declare  that  under 
the  circumstances  proved,  there  was  no  legal 
liability  on  the  bond.  The  refusal  is  com- 
plained of  as  error.  Oeltjen  had  given  a 
previous  bond  as  treasurer,  and  on  October 
9,  1893,  one  of  the  sureties  on  that  bond 
served  him  with  a  notice  In  writing  of  a  de- 
sire to  be  released  from  his  liability.  In 
pursuance  of  said  notice,  the  bond  in  suit 
was  given,  October  19,  1803,  In  accordance 
with  the  provisions  of  section  10,  c  103,  of 
the  Revised  Statutes,  entitled  "Official 
Bonds."  Section  11  of  that  chapter  regulates 
the  liabilities  of  the  sureties  of  the  new 
bond,  as  follows:  "If  a  new  bond  shall  be 
given  by  any  officer,  as  provided  In  the  fore- 
going sections  of  this  act  then  the  former 
sureties  shall  be  entirely  released  and  dis- 
charged from  all  liabilities  Incurred  by  any 
such  officer  in  consequence  of  business  which 
may  have  come  to  hand  from  and  after  the 
time  of  the  approval  of  the  said  new  bond, 
and  the  sureties  to  the  new  bond  are  hereby 
declared  to  be  liable  for  all  the  official  de- 
linquencies of  said  officer,  whether  of  omis- 
sion or  commission,  which  may  occur  after 
the  approval  of  the  new  bond  as  aforesaid; 
but  the  provisions  of  this  act  shall  not  be 
construed  so  as  to  operate  as  a  release  of  the 
sureties  of  any  of  the  aforesaid  officers,  for 
liabilities  Incurred  prevlons  to  the  filing  of 
the  new  bond,  as  required  In  the  foregoing 
sections  of  this  act"  The  pnbUc  funds  In- 
volved had  been  received  before  the  execn- 
tlon  of  this  bond,  and  deposited  In  the  l>ank 
of  John  O.  Strodtmaim.  at  Petersburg  in  said 
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coimt7.  It  Is  not  claimed  that  tbis  act  waa 
a  misappropriation  of  sncli  money,  bat  it  Is 
conceded  that  a  county  treasurer.  In  the  dis- 
charge of  Ills  duties  to  safely  keep  the  public 
moneys,  may  properly  deposit  them  for  safe- 
keeping In  a  bank.  It  was  shown,  however, 
that  Strodtnuinn  afterwards,  on  November 
15,  1883,  closed  his  bank,  and  executed  a 
Tolontaiy  assignment  for  the  benefit  of  cred- 
itors, and  that  at  the  time  this  bond  was 
made  Strodtmann's  assets  did  not  equal  his 
liabilities;  and  an  that  ground  It  Is  claimed 
that  the  official  delinquency  occurred  at  the 
time  of  the  deposit.  It  appeared  that  Strodt- 
mann's liabilities  were  more  tlian  double  bis 
assets,  and  that,  during  this  period,  be  was 
only  enabled  to  ccnatinae  business  by  dis- 
posing of  property  and  by  other  temporary 
makeshifts.  After  the  failure  of  the  bank, 
the  treasurer,  In  December,  1,^93,  failed  to 
pay  on  demand,  and  this  was  caused  by  the 
failure  of  the  bank.  It  is  argued  that  the 
treasurer's  failure  did  not  constitute  an  offi- 
cial delinquency  of  that  Officer,  occurring 
after  the  approval  of  the  bond,  for  the  rea- 
son that  the  money  had  been  d^x>sited  in 
an  insolvent  bank  before  the  bond  was  ex- 
ecuted. Seven  small  county  orders  were  pre- 
sented to  and  paid  by  Strodtmann  after  the 
bond  was  executed,  while  the  bank  was  open, 
amounting  to  $97.  The  bank  was  kept  open, 
doing  business  with  the  public,  and  checks 
were  paid,  until  the  assignment.  The  only 
question  is  whether  the  fact,  disclosed  by 
subsequent  examination,  that  the  assets  of 
Strodtmann's  bank,  at  the  time  the  bond  was 
executed,  did  not  equal  the  liabilitieB,  con- 
stituted an  official  delinquency.  We  have  no 
hesitation  In  answering  that  question  in  the 
negative.  Strodtmann  was  doing  business 
for  the  public  as  a  banker,  and  receiving 
moneys  for  safe-keeping;  and  his  assets,  even 
at  the  time  of  the  failure,  were  many  times 
the  amount  of  the  treasurer's  deposit 

The  only  argnment  here  is  that,  if  a  check 
or  county  order  for  the  whole  amount  had 
been  presented,  Strodtmann  could  not  have 
paid  it.  An  examination  and  balancing  of  hia 
accounts,  at  a  period  previous  to  the  suspen- 
sion, to  ascertain  whether  a  check  for  the 
whole  amount  of  the  treasurer's  deposit  would 
have  been  honored  If  it  had  been  presented, 
would  determine  'nothing.  The  treasurer  had 
not  misappropriated  the  money,  or  placed  it 
beyond  liis  control.  In  any  manner.  It  was 
snbject  to  his  check,  and  to  be  drawn  at  will; 
and  there  was  no  official  delinquency  until 
the'bank  ceased  to  do  business,  and  to  honor 
such  checlis  as  were  presented  to  it  for  pay- 
ment This  did  not  occur  until  November  15, 
1883.  Cases  cited,  of  official  bonds,  where 
the  only  duty  of  the  official  is  to  pay  over  the 
money  upon  receiving  it  and  a  failure  to  pay 
over  the  same  constitutes  a  default  where  it 
is  said  that  the  breach  of  duty  occurs  at  the 
time  the  money  Is  received  and  not  paid 
over,  are  not  in  polat.  The  duty  of  the 
county  treasurer  is  to  retain  the  mousj,  and 


pay  tt  out  on  lawful  orders^  or  pay  it  over 
to  his  successor.  In  such  case  there  is  no 
delinquency  at  the  time  the  moneys  are  re- 
ceived, but  that  occurs  only  when  they  are 
misappropriated,  or  there  is  a  failure  to  dis- 
burse them  pursuant  to  law.  The  Judgm^it 
of  the  appellate  court  will  be  affirmed.  Judg- 
ment affirmed. 

OSl  111.  179) 

KANE  V.  CITT  OF  OHABIiBSTON  et  aL 
(Supreme  Cktort  of  Blinoia.  March  30,  1896.) 
Ck>3<STiT0TioNAi.  Law  —  Citiks  —  Powkb  to  Issna 
RsFUNDiNO  Bonds. 
Article  5,  |  63,  par.  6,  of  the  act  provid- 
ing for  the  incorporation  of  aties  and  villages  (1 
Starr  &  C.  Ann.  St  462,  463),  authorizing  cities 
"to  issue  bonds  in  place  of,  or  to  supply  means  to 
meet  matnring  tx>nds,  or  for  the  consolidation 
or  funding  of  the  same,"  is  not  in  conflict  with 
Const  1870,  art  8,  }  12,  requiring  all  municipal 
corporations,  l>efore  or  at  the  time  of  issuing 
bonds,  to  provide  for  the  collection  of  a  direct 
annual  tax,  sufficient  to  pay  the  interest  there- 
on, and  to  extinguish  the  principal  witliin  20 
years.  Such  constitutional  provision  does  not 
relieve  a  city  from  the  obligation  to  pay  any  part 
of  its  bonds  remaining  unpaid  at  the  end  of  20 
years;  and,  in  case  the  levies  made  in  accordance 
with  its  requirements  fail  to  produce  a  sufficient 
amount  to  extinguish  the  entire  debt  at  the  end 
of  that  time,  the  city  conndi  may,  in  its  discre- 
tion, refund  so  much  as  remains  unpaid,  under 
the  statute. 

Appeal  from  circuit  court  Coles  county; 
Francis  M.  Wright  Judge. 

Action  by  Patrick  Kane  against  the  city  of 
Charleston  and  its  mayor  and  treasurer. 
Judgment  dismissing  plaintiff's  biU,  and  he 
appeals.    Affirmed. 

Appellant  ffied  bis  bill  in  the  drcult  court 
of  Coles  county  against  the  city  of  Charleston, 
its  mayor  and  treasurer,  to  enjoin  the  issue 
and  negotiation  of  certain  refunding  Ixinds. 
This  bill  was  held  bad  on  demurrer,  and  dis- 
missed; and,  to  reverse  that  order,  this  appeal 
is  taken.  The  only  question  for  our  decision, 
therefore,  is,  does  the  bill  state  a  case  enti- 
tling the  complainant  to  the  relief  prayed  ?  It 
sets  up  section  12  of  article  9  of  the  constitn- 
tlon  of  1870,  which  provides  that  no  munici- 
pal corporation  shall  be  allowed  to  become  in- 
debted t»  an  amoimt  exceeding  5  per  cent  on 
the  valuation  of  its  taxable  property,  and 
then  says:  "Any  county,  city,  school  district 
or  other  municii>al  corporation  Incurring  any 
indebtedness  as  aforesaid  shall,  before  or  at 
the  time  of  doing  so,  provide  tor  the  collectten 
of  a  direct  annual  tax,  sufficient  to  pay  the  in- 
terest on  such  debt  as  it  falls  due,  and  also 
to  pay  and  discharge  the  principal  thereof 
within  twenty  years  from  the  time  of  con- 
tracting the  same."  It  is  then  alleged  that  on 
October  11,  1875,  the  city  of  Charleston,  in 
pursuance  of  the  statute  anthorizlng  Incor- 
porated towns  and  villages  to  construct  and 
maintain  waterworks,  "made  and  executed, 
in  strict  conformity  with  the  provisions  there- 
of, and  with  the  requirements  of  section 
twelve,  art  9,  of  the  constitution  of  1870,  and 
thereafter  sold  and  delivered,  the  municipal 
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water  bonds  of  the  dty.  aggregating  the 
Bum  of  $40,000,  dne  and  payable  twenty 
years  after  date,  with  Interest  at  ten  per  cent, 
per  annum,  •  ♦  •  the  avails  whereof  were 
thereafter  expended  In  and  about  the  con- 
struction of  the  water  system  for  said  city"; 
that  $20,000  of  said  bonds  have  been  paid,  to- 
gether with  all  accrued  interest  on  said  in- 
debtedness; and  that  "there  are  now  out- 
standing matured  bonds  of  said  issue,  of  the 
face  or  par  value  of  $20,000,  which  are  valid 
and  binding  obligations  upon  the  city."  It 
also  sets  up  paragraph  6,  g  63,  art.  6,  of  the 
act  to  provide  for  the  incorporation  of  cities 
and  villages,  adopted  ih  1872,  under  which 
the  dty  of  Charleston  was  organized,  which 
provides  that  the  city  council  shall  have  the 
power  "to  issue  bonds  in  place  of,  or  to  supply 
means  to  meet  maturing  bonds,  or  for  the  con- 
solidation or  funding  of  the  same"  (1  Starr  & 
a  Ann.  St  462,  463),  and  then  alleges  that 
the  city,  claiming  to  be  authorized  to  do  so 
by  said  paragraph  6,  is  proposing  to  issue  and 
sell  its  20  negotiable  bonds,  dated  October  1, 
1895,  of  the  face  value  of  $1,000  each,  to  ma- 
ture 20  years  after  the  date  thereof,  with  In- 
terest (evidenced  by  interest  notes  or  cou- 
pons) at  the  rate  of  5  per  cent  per  annum, 
and  has  negotiated  the  sale  of  such  bonds, 
and  is  about  to  issue  and  put  the  same  in  cir- 
culation, "and  to  use  the  proceeds  and  avails 
thereof  to  redeem  and  retire  the  outstanding 
water  bonds  of  the  city,  aggregating  $20,000 
as  aforesaid,"  and  will  do  so  unless  restrained, 
etc.  It  is  further  alleged  that  said  proposed 
bonds  are  void  under  section  12,  art  9,  of  the 
constitution,  because  "an  absolute  inhibition 
is  Imposed  thereby  upon  the  city  to  sufTer  any 
debt  to  remain  unpaid  for  a  period  of  more 
than  twenty  years  from  the  date  of  incurring 
it,  and  the  said  refunding  bonds  about  to  be 
issued  by  the  said  defendant  but  evidence  a 
renewal  of  $20,000  of  said  original  water  debt 
of  the  city  for  the  further  term  of  twenty 
years,  and  are  therefore  prohibited  by  the 
dear  Intendment  of  section  12  of  article  9  of 
the  constitution  of  Illinois,  as  herein  above 
set  forth";  also,  because  the  dty  is  without 
power  to  issue  the  bonds  except  by  a  consti- 
tutional statute,  and  that  no  statute  now  in 
force  authorizes  the  issuance  of  said  refund- 
ing bonds  by  the  city  for  any  corporate  pur- 
pose, nor  does  the  city  pretend  that  they  can 
be  Issued  under  any  other  provision  than  said 
paragraph  6,  §  63,  supra.  The  bill  then  prays 
for  an  injunction  restraining  the  Issuing  and 
negotiation  of  the  bonds. 

A.  C.  Anderson  and  Wood  &  Oakley,  for 
appellant  W.  B.  Adams  and  H.  A.  Neal,  tot 
ai^tellees. 

WILKIN,  J.  Counsel  for  appellant  say: 
"The  contention  of  tbe  bill  is  that  the  consti- 
tution of  1870,  by  section  12  of  article  9,  puts  a 
limit  uiK>n  the  duration  of  all  munldpal  in- 
debtedness; that  every  mimicipal  debt  creat- 
ed since  1870  must  be  paid  within  twenty 


years;  and  that  bonds  issued  for  the  purpose 
of  refunding  such  indebtedness  are  but  an 
evasion  of  the  constitution,  and  are  therefore 
void."  The  argument,  however,  in  support  of 
the  theory  of  the  bill,  does  not  go  to  the  ex- 
tent here  Indicated.  It  is  not  pretended  that 
a  munldpal  indebtedness,  otherwise  legally 
Incurred,  ceases  to  be  valid  and  binding 
against  the  municipality  upon  the  expiration 
of  20  years  from  the  date  of  its  being  con- 
tracted. On  the  contrary,  it  ia  conceded  that 
the  obligation  of  the  city  to  pay  the  $20.nou 
outstanding  Imnds  still  exists,  and  that  It  can 
be  compelled  to  pay  the  same  in  full,  notwith- 
standing more  than  20  years  have  intervened 
since  their  issue.  Conceding  this  to  be  true, 
it  must  also  be  admitted  that  if  the  holders 
of  those  bonds  should  taJ^e  no  steps  to  compel 
their  payment,  and  the  city  should  not  volun- 
tarily, by  Bozpe  means,  liquidate  the  same, 
they  would  continue  to  be  binding  obliga- 
tions upon  the  munidpallty,  and  it  could  be 
compelled  to  pay  them  at  any  time  within  the 
statutory  period  of  limitation.  It  cannot 
therefore  be  said  that  the  constitution  "puts 
a  limit  upon  the  duration  of  all  municipal  in- 
debtedness," or  that  it  requires  absolutdy  all 
such  indebtedness  to  be  paid  within  20  years. 
The  real  question  in  the  case  is:  Can  the 
dty  council,  when  Its  power  to  do  so  is 
questioned  by  a  taxpayer,  issue  its  bonds  in 
place  of,  or  to  supply  means  to  meet,  ma- 
turing bonds,  or  for  the  consolidation  or 
funding  of  the  same,  thereby  consenting  to 
an  extension  of  the  original  indebtedness  be- 
yond the  period  of  20  years?  In  other  words, 
is  paragraph  6,  {  63,  of  the  statute  above 
quoted,  void  under  section  12,  art  9,  of  the 
constitution?  That  that  clause  of  the  stat- 
ute is  broad  enough  in  its  terms,  and  does 
expressly  authorize  the  issuing  of  bonds  like 
those  here  in  question,  cannot  be,  and  is  not, 
denied.  Does  the  language  of  the  constitu- 
tion which  requires  the  munldpal  authorities 
to  provide  for  the  collection  of  a  tax  sufficient 
to  pay  the  interest  on  bonds  issued,  "and 
also  to  pay  and  discharge  the  principal  there- 
of within  twenty  years  from  the  time  of  con- 
tracting the  same,"  amount  to  a  limitation 
upon  the  power  of  the  legislature  to  empow- 
er such  authorities  to  refund  the  indebted- 
ness by  issuing  other  bonds  at  the  expiration 
of  the  first  period?  There  is  no  ground  for 
claiming  that  this  language  of  the  constitu- 
tion is  an  express  limitation  upon  such  pow- 
er of  the  legislature,  and,  U  held  to  be  such 
at  all,  it  can  only  be  done  by  construction  or 
implication.  That  the  language  is  not  man- 
datory to  the  extent  of  affecting  the  validi- 
ty of  the  indebtedness  Is  dear  from  what 
we  have  already  said;  that  is  to  say,  the 
mere  fact  that  munldpal  authorities  may  fail 
to  levy  and  collect  a  sufficient  tax  to  i>ay  the 
Interest  and  principal  within  20  years  does 
not  affect  the  validity  or  binding  force  of 
the  indebtedness.  By  this  we  do  not  mean 
that  munldpal  bonds  issued  without  an  at- 
tempt to  make  such  provision  would  neces- 
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■arOy  be  yalid.  That  question  Is  not  InvolT- 
ed  in  tbls  case,  because  the  bill  expressly 
states  that  the  original  bonds  were  Issued  in 
strict  conformity  with  the  provisions  of  this 
section  of  the  constitution.  It  is  a  well- 
known  fact  that,  however  honestly  or  even 
wisely  public  officers  may  attempt  to  provide 
by  taxation  a  sufficient  fund  to  meet  an  in- 
debtedness maturing  20  years  in  the  future, 
that  effort  will  often  fall,  because  taxes  lev- 
ied cannot  always  be  collected,  and  because 
what  may  seem  to  be  a  sufficient  levy  at  the 
time  it  Is  made  may,  on  account  of  changes 
in  the  valuation  of  assessable  property,  prove 
inanfflcient.  And  so  we  held  in  City  of  East 
St  Louis  V.  People,  124  III.  665,  17  N.  B.  447, 
following  the  decision  of  the  supreme  court 
of  the  United  States  in  Bast  St  Louis  v. 
Amy,  lao  U.  S.  600,  7  Sup.  Ct  739,  that  if, 
at  the  end  of  20  years,  the  provision  flrst 
made  proves  insufficient  to  pay  the  whole 
indebtedness,  the  municipal  authorities  can 
be  compelled  to  levy  a  sufficient  tax  upon 
the  taxable  property  within  its  Jurisdiction 
to  pay  a  judgment  recovered  for  any  part  of 
the  Indebtedness  remaining  unpaid. 

It  being  the  duty  of  the  city  authorities  to 
provide  for  the  payment  of  this  indebted- 
ness, and  l>eing  given  authority  to  do  so  by 
paragraph  6,  S  63.  supra,  is  there  any  suffi- 
cient reason  for  holding,  by  construction  or 
implication,  tliat  the  constitution  renders 
that  statute  void?  We  think  not  The  con- 
stitution does  not  say  that  the  indebtedness 
must  be  paid  within  20  years.  It  does  not 
say  tliat  if,  from  any  unforeseen  circum- 
stance, the  debt,  or  a  part  of  it,  remains  due 
at  the  expiration  of  20  years,  without  a  suffi- 
cient fund  on  hand  to  pay  it  that  the  city 
council  may  noi  provide  for  an  extension  of 
the  debt  The  principle  is  elementary,  and 
has  been  applied  In  cases  almost  without 
number  by  this  court,  that  statutes  should 
not  l>e  held  unconstitutional  where  any  other 
reasonable  construction  can  be  given  them, 
and  ttiat  they  will  not  be  declared  void  as  in 
violation  of  the  constitution,  except  where 
the  violation  is  clear  and  plain. 

Much  of  the  argument  of  counsel  is  devot- 
ed to  showing  that  it  was  the  object  of  the 
people  in  adopting  the  latter  clause  of  sec- 
tion 12  of  the  constitution,  supra,  and  it  be- 
came thereby  the  policy  of  the  state,  that 
municipal  indebtedness  should  not  be  creat- 
ed to  extend  beyond  a  period  of  20  years. 
We  are  not  disposed  to  dissent  from  that 
view.  On  the  contrary,  we  think  an  inten- 
tion that  such  a  limit  should  be  placed  upon 
such  indebtedness  Is  sufficiently  manifested 
by  the  language  of  the  constitution  Itself; 
nor  are  we  disposed  to  call  in  question  the 
wisdom  of  such  provision.  Evidently,  it  is 
the  duty,  under  this  constitution,  of  every 
city  council,  when  it  contracts  a  municipal 
indebtedness,  to  faithfully  and  honestly  pro- 
vide for  the  levy  of  a  tax  sufficient  to  pay 
it  withm  20  years.  Falling  to  do  so,  it  could, 
doubtless,  be  compelled  to  perform  that  du- 


ly. But  the  question  here  is:  When  tbs 
attempted  discharge  of  that  duty  bas  failed 
to  accomplish  its  object,  what  is  the  remedy? 
Does  the  public  policy  which  should  have 
been  carried  out,  but  was  not,  take  away 
from  the  city  council  the  power  given  It  by 
the  legislature  as  provided  in  paragraph  6, 
supra?  It  is  also  a  matter  of  public  inter- 
est that  oppressive  taxation  should,  as  far 
as  possible,  be  avoided;  and  if,  in  the  judg- 
ment of  the  city  council,  the  emergency 
which  has  here  arisen  can  be  met  with  less 
Inconvenience  and  with  less  oppression  by  is- 
suing bonds  bearing  the  lower  rate  of  inter- 
est, to  mature  In  the  future,  than  by  levying 
a  tax  to  be  collected  in  a  single  year,  we  see 
no  reason  why,  from  the  standi)olnt  of  pub- 
lic policy.  It  might  not  be  allowed  to  do  so. 
It  was  said  in  City  of  Quincy  v.  Warfield,  25 
IlL  317:  "It  is  true,  the  provisions  of  the 
charter  aothorlsing  the  issuing  of  bonds  do 
contemplate  that  the  city  council  will  pro- 
vide, by  taxation,  for  their  i>ayment  when 
due,  •  •  *  and  establish  a  sinking  fund 
for  that  purpose;  and,  doubtless,  that  is  the 
true  policy."  Nevertheless,  it  was  held  in 
that  case  that  the  failure  to  perform  that  du- 
ty did  not  deprive  the  city  council  of  the 
power  to  issue  a  new  bond  in  payment  of  the 
old,  if  not  prepared  to  pay  it  at  maturity. 

The  decision  of  tills  case  may  be  briefly  An- 
nounced as  follows:  The  bill  shows  upon  its 
face  that  the  city  coimcil  was  authorized  by 
statute  to  issue  the  bonds  in  question,  and  it 
seeks  to  restrain  the  exercise  of  that  power 
on  the  ground  that  the  statute  is  in  vlola- 
of  the  constitution.  In  order  to  do  so,  the 
burden  is  upon  the  complainant  to  clearly 
show  that  the  statute  is  in  plain  and  palpa- 
ble violation  of  the  constitution,  and  this  he 
has  failed  to  do.  The  decision  of  the  circuit 
court  in  sustaining  the  demurrer  and  dis- 
missing the  bill  was  therefore  right  and  is 
affirmed.     Affirmed. 

(161  111.  47) 
CITY  BLBCTBIO  BY.  CO.  v.  JONBS. 
(Supreme  Court  of  Illinois.     March  30,  1896.) 
AppBAL— Abstkaot— Rbvibw. 
The  assignment  of  error  in  the  giving  of 
an  iDstrncdon  does  not  entitle  an  appellant  to  its 
review   on   appeal   unless  the  instmcllons    axe 
printed  in  the  al»tract 

Appeal  from  appellate  court.  Third  dis- 
trict 

Action  by  Christina  Jones  against  the  City 
Electric  Railway  Company  in  the  circuit 
court  of  Macon  county,  before  Edward  P. 
Vail,  Judge.  Judgment  for  plaintifC,  and  de- 
fendant appealed  to  the  appellate  court 
where  the  judgment  below  was  affirmed. 
Defendant  appeals^   Affirmed. 

Mills  Bros,  and  W.  C.  Johns,  for  appellant 
D.  D.  Hill  and  L  A.  Buckingham,  for  appel- 
lee. 

OARTWRIGHT,  J.  Appellee  recovered  a 
judgment  against  appellant,  which  has  been 
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affirmed  by  the  appellate  court  But  one  al- 
leged error  Is  presented  to  this  court  for 
consideration,  and  that  consists  in  the  giving, 
at  the  instance  of  plaintiff,  of  instruction  No. 
5.  All  that  appears  in  the  abstract  conoem- 
ing  the  instruction  is  the  following:  "R.  515- 
519,  Instructions  for  plaintiffs.  R.  521-525, 
Instructions  to  jury  on  part  of  defendant. 
R.  526-529,  Instructions  on  the  part  of  de- 
fendant refused  by  the  court"  Everything 
on  which  error  is  assigned  must  appear  in 
the  abstract,  and,  since  none  of  the  instruc- 
tions given  or  refused  so  appear,  neither  this 
court  nor  the  appellate  court  could  be  asked 
to  consider  the  giving  of  the  instruction  now 
complained  of.  Chapman  v.  Chapman,  129 
m.  386,  21  N.  E.  806;  City  of  Roodhouae  T. 
Christian,  158  lU.  137,  41  N.  E.  748.  The  ap- 
pellate court,  however,  turned  to  the  record, 
and  examined  the  Instructions,  and  we  have 
done  likewise,  and  upon  a  consideration  of 
the  whole  series  we  are  satisfied  that  appel- 
lant has  no  cause  of  complaint  on  account  of 
the  giving  of  said  instruction  No.  5. 

It  is  also  urged  that  this  court  should  say, 
as  a  matter  of  law,  that  the  plaintiff  could 
not  recover,  because  she  was  guilty  of  con- 
tributory negligence.  The  question  whether 
she  was  so  guilty  as  a  matter  of  law  was  not 
preserved  In  any  manner,  and  the  judgment 
of  the  appellate  court  must  be  regarded  as 
conclusive.  The  Judgment  will  be  affirmed. 
Judgment  affirmed. 


(160  111.  430) 

HODGER80N  et  aL  v.  ST.  LOUIS,  0.  &  ST. 

P.  R.  00. 
(Supreme  Court  of  lUinois.     March  30,  1896.) 
Eminent  Domain  —  Wh^t  Constitutm   Publio 

(JSE— DUfAQBS. 

1.  In  an  action  by  a  railroad  company  to 
condemn  defendant's  property  for  a  side  track, 
where  defendant  objected  to  the  proceeding  on 
the  ground  that  the  land  was  to  be  taken  for 
private  use  for  the  benefit  of  a  certain  mill,  and 
officers  of  the  company  testified  as  to  the  intend- 
ed use  of  the  track  for  storing  ears,  and  for  al- 
lowing cars  to  stand  to  be  loaded  and  unloaded, 
ns  a  convenience  for  merchants  and  the  public, 
testimony  <hi  the  part  of  defendant  that  the  strip 
which  the  company  proposed  to  take  was  not 
wide  enough  to  accommodate  a  side  track  and  a 
wagon  track  was  not  sufficient  to  show  that  it 
was  not  intended  for  public  use. 

2.  In  condemnation  proceedings,  where  the 
defendant  objected  to  the  proceeding  on  the 
ground  that  the  property  was  to  be  taken  for  pri- 
vate use,  testimony  as  to  the  statements  of  plain- 
tiff's right  of  way  agent  regarding  the  intentions 
of  the  company  is  properly  excluded,  he  not  being 
a  general  officer,  nor  in  a  position  to  know  the  in- 
tentions of  the  company. 

3.  In  condemnation  proceedings,  in  the  ab- 
sence of  any  claim  or  proof  of  damages  on  the 
part  of  the  lessee  of  the  property,  it  is  proper  to 
instruct  the  jury  that  the  only  damages  to  be 
considered  are  those  sustained  by  the  owner. 

Appeal  from  Morgan  county  court;  Richard 
Yates,  Judge. 

Proceedings  In  condemnation,  brought  by 
the  St.  I^uls,  Chicago  &  St.  Paul  Railroad 
Company,   to  ascertain  compensation   to   be 


paid  Young  M.  Hodgerson,  for  a  portion  of  a 
lot  to  be  taken  for  railroad  purposes.  It  ap- 
pearing that  Samuel  P.  Wheeler  had  the  ti- 
tle to  the  lot  be  waa  made  a  party  defendant 
From  a  judgment  fixhig  the  compensation  to 
be  paid  for  the  pr(q)erty  taken,  and  for  dam- 
ages, defendant  Wheeler  appealed.    Affirmed. 

Morrison  &  Wortbington,  for  appellant 
John  A.  Bellatti  and  Edward  P.  Kirby,  for 
appellee. , 

CARTWRIGHT,  J.  Appellee  filed  Its  peti- 
tion In  the  coimty  court  of  Morgan  cotmty 
May  9,  1895,  asking  to  have  the  Just  compen- 
sation to  be  paid  for  a  part  of  a  lot  in  tbe 
city  of  Waverly  ascertained.  It  was  averred 
that  the  property  was  necessary  for  tbe  side 
track,  or  turn-out  of  Its  railroad;  and  tiiat 
tbe  title  of  record  was  in  Mary  J.  Wrights- 
man,  whose  husband  was  John  W.  Wrights- 
man,  and  that  Young  M.  Hodgerson  and  Al- 
mlrah  Hodgerson  held  a  bond  for  a  deed 
thereto.  At  the  hearing,  it  appeared  that 
Hodgerson  bad  obtained  a  deed  in  pursuance 
of  his  bond,  and  had  conveyed  tbe  premises 
to  Samuel  P.  Wheeler,  and  taken  back  a  lease 
of  the  same.  Samuel  P.  Wheeler,  by  leave 
of  court  entered  his  appearance,  and  ffled 
objections  to  the  consideration  of  the  petition, 
which  were  heard  by  the  court  and  over- 
ruled. A  Jury  having  been  called,  there  was 
a  trial  and  a  verdict  fixing  the  compensation 
to  be  paid  to  Samuel  P.  Wheeler  for  the 
property  taken,  and  for  damages.  On  this 
verdict,  judgment  was  entered. 

The  ground  of  the  objection  to  the  proceed- 
ing was  that  tbe  land  was  to  be  taken  for  a 
private  use  for  the  benefit  of  a  certain  milL 
The  petition  averred  that  the  side  track,  or 
turn-out  waa  for  public  use;  and  the  gen- 
eral superintendent  and  general  manager  of 
the  petitioner  testified  as  to  the  Intended  use, 
which  wag  for  storing  cars,  and  allowing 
cars  to  stand  to  be  loaded  and  unloaded,  for 
tbe  purpose  of  accommodating  merchants 
and  the  public,  and  that  tbe  location  selected 
was  the  most  convenient  and  accessible  for 
the  public  for  such  purpose.  The  evidence 
in  support  of  the  objection  was,  mainly,  that 
a  strip  25  feet  wide  (which  was  tbe  width 
proposed  to  be  taken  for  the  track)  would  not 
be  of  convenient  width  for  a  team  and  wagon 
track  for  loading  and  unloading  cars,  on  ac- 
count of  the  inconvenience  in  passing.  This 
was  not  sufficient  to  show  that  the  track  was 
not  Intended  for  a  public  use. 

It  is  cla'med  that  the  court  Improperly  ex- 
cluded evidence  of  the  statements  of  a  right 
of  way  agent  of  the  petitioner  as  to  an  in- 
tended use  of  the  track  to  reach  the  mill; 
and  it  is  insisted  that  his  statements,  made 
during  the  time  when  he  was  endeavoring  to 
settle  with  property  holders,  were  competait 
He  was  not  a  general  officer  of  the  petitioner, 
having  charge  of  the  management  of  its  af- 
fairs, or  authorized  to  determine  the  ques- 
tion about  which  the  statements  were  made, 
or  to  speak  for  the  petitioner  on  that  subject 
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If  he  assumed  to  do  bo,  he  was  clearly  out- 
side of  any  actual  or  apparent  anthorlty  c(m<- 
ferred  upon  him.  The  matter  had  no  con- 
nection with  the  business  about  which  he 
was  engaged,  or  for  which  he  was  employed. 
The  evidence  was  properly  excluded. 

It  is  also  objected  that  the  court  instructed 
the  Jury  that  the  only  person  claiming  com- 
pensation for  the  property  taken  or  damaged 
was  the  defendant  Samuel  P.  Wheeler.  This 
was  true,  and  the  instruction  was  proper. 
The  evidence  Introduced  on  the  trial  related 
solely  to  the  compensation  to  be  paid  to  the 
owner  for  the  part  of  the  property  tak«i, 
and  damage  to  the  residue.  Hodgerson  made 
DO  claim  of  any  damage  to  his  leasehold  in- 
terest, and  offered  no  evidence  of  any  dam- 
age, or  any  basis  from  which  damage  could 
be  Inferred  or  estimated. 

The  Judgment  will  be  affirmed.  Judgment 
affirmed. 


(161  lU.  41) 

KIMMBL  T.  PINCKNETVILLE  MTJT. 

FIRE  INS.  CO. 

(Supreme  Conrt  of  Illinois.     April  1,  1896.) 

IMSDKANCK — CODSTT    MUTUAL   CoMPASIBS— D«ATH 
OF  POLICT  HOLDEK. 

A  policy  of  insurance  issued  for  a  definite 
term .  by  a  county  fire  insurance  company  or- 
ganized under  the  act  of  July  1,  1877  (which 
provides  that  all  persons  insured  by  such  com- 
panies shall  gjve  their  obligations  to  the  com- 
pany, binding  themselTes,  their  heirs  and  as- 
signs,  to  pay  their  pro  rata  share  of  all  losses 
and  expenses  during  the  term  of  insurance),  and 
upon  an  obligation  in  accordance  therewitli,  is 
not  terminated  by  the  death  of  the  insured,  and 
the  descent  of  ins  property  to  his  heirs,  in  the 
absence  of  any  provision  to  that  effect  in  the  con- 
tract    09  III.  App.  532,  reversed. 

Appeal  from  appellate  court,  Fourth  dis- 
trict 

Action  by  Edd  Klmmel,  as  administrator  of 
the  estate  of  Edwin  Burbank,  deceased, 
against  the  Plnckneyvllle  Mutual  Fire  Insur- 
ance Company,  In  the  circuit  court  of  Perry 
county,  before  Benjamin  R.  Burroughs,  J. 
Judgment  for  plaintiff,  which  was  reversed 
on  appeal  by  the  appellate  conrt  (69  111.  App. 
532),  and  plaintiff  appeals.    Reversed. 

B.  W.  Pope,  for  appellant  I.  R.  Spilman, 
for  appellee. 

CARTWRIGHT,  J.  Appellee '  is  Incorpo- 
rated under  the  act  to  organize  and  regulate 
county  fire  Insurance  companies  in  force  July 
1,  1877.  On  March  13,  1893,  It  issued  Its 
policy  of  Insurance  to  Bdwln  Burbank,  In- 
suring his  dwelling  house  with  contents,  and 
bam  with  contents.  In  different  sums,  ag- 
gregating $1,160,  against  loss  by  fire  or 
lightning,  for  five  years  from  that  date,  until 
March  13,  1898.  Burbank  died  May  30,  1894, 
and  the  property  Insured  was  destroyed  by 
fire  In  the  month  of  August  following.  This 
suit  was  brought  by  his  administrator,  and 
there  was  a  recovery  for  the  full  amount  of 
the  policy.     An  appeal  was  taken  to  the  ap- 


pelate court,  where  the  Judgment  was  re- 
-rersed,  and  the  cause  was  not  remanded. 
The  appellate  court  did  not  recite  in  its  Judg- 
ment that  it  found  any  fact  differently  from 
the  finding  of  the  trial  court  A  farther  ap- 
peal has  been  prosecuted  to  this  court,  and 
the  question  is  presented  whether  the  action 
could  be  maintained  under  the  facts  as  found 
by  the  trial  court  No  question  is  made  of 
the  right  of  the  administrator  to  bring  ths 
suit;  and  there  is  no  dispute  that  the  right 
of  action  was  In  him  hi  case  the  contract  of 
insurance  waa  not  terminated  by  the  death 
of  the  insured;  but  the  single  question  rais- 
ed by  the  parties  Is  whether  the  death  of  the 
insured,  and  the  consequent  descent,  by  oper- 
ation of  law,  of  the  property  insured,  to  his 
heirs  and  administrator,  annulled  the  policy 
nx>on  which  the  suit  was  brought  The  stat- 
ute under  which  the  company  was  organiaed 
provided  that  It  might  issue  policies  for  afiy 
time  not  exceeding  five  years,  and  that  all 
persons  so  Insured  should  give  their  obliga- 
tion to  the  cmnpany,  binding  themselves, 
their  heirs  and  assigns,  to  pay  their  pro  rata 
share  to  the  comi>any  of  the  necessary  ex- 
penses, and  of  all  losses  by  fire  or  lightning 
which  might  be  sustained  by  any  member 
thereof  during  the  time  for  which  their  re- 
spective policies  were  written.  In  compli- 
ance with  the  statute  requiring  such  obliga- 
tion, the  Insured,  in  his  application  for  Insur- 
ance, agreed  acd  peom]eei  that  his  heirs  or 
executors  shonld  be  bound  In  like  manner  as 
he  had  therein  bound  himself;  and  he  there- 
by agreed  that  insurance  should  be  based  on 
such  statement  and  agreement  The  policy 
made  the  application  a  part  of  the  contract 
on  which  the  Insurance  was  based.  The  pol- 
icy contained  no  provision  limiting  or  deter- 
mining the  liability  of  the  Insurance  com- 
pany In  case  of  alienation,  transfer,  or 
change  of  title  by  descent  or  otherwise;  and 
it  is  not  contended  that  the  policy  was  ter- 
minated by  reason  of  any  of  its  conditions  or 
stipulations,  nor  that  policies  of  Insurance  In 
general,  for  fixed  periods,  terminate  upon  the 
death  of  the  Insured.  But  It  Is  claimed  that 
this  policy  so  terminated  by  reason  of  the  na- 
ture of  the  insurance  company.  It  Is  con- 
tended that  membership  in  this  company  was 
a  pei-sonal  trust  reposed  in  Edwin  Burbank, 
that  could  not  pass  to  any  other  person,  and 
that  the  company  was  not  required  to  accept 
heirs  or  personal  representatives  as  memljers. 
The  argument  is  that,  the  right  to  Insurance 
being  limited  to  members,  and  membership 
not  being  tiansferable,  the  policy  terminated. 
The  contract  was  a  contract  of  Indemnity, 
and  fur  a  fixed  period.  It  was  not  different 
from  any  other  contract  which  would  pass  to 
heirs  or  personal  representatives.  There  is 
no  likeness  between  membership  in  a  corpo- 
ration merely  incident  to  a  contract  of  insur- 
ance and  membership  In  a  social  order.  We 
fail  to  discover  any  personal  trust  or  personal 
quality  In  Edwin  Burbank  material  to  the 
contract  of  insurance.    By  the   application. 
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whlcb  \na  made  a  part  of  the  pollcj,  It  was 
contemplated  that  helm  and  personal  repre- 
Bentatirea  would  be  bound  and  would  perform 
the  agreements  of  the  Insured  in  case  of  his 
death;  and  the  company  did  not  onderatand 
that  Its  liability  was  afTected  or  terminated  by 
the  death  of  Edwin  Burbank. 

At  the  AuiruBt  meeting  of  the  board  of  di- 
rectors. In  1894,  action  was  taken  and  entered 
of  record  as  follows:  "On  motion,  the  recent 
loss  of  Edwin  Burbank,  deceased,  together 
with  the  loss  of  horses  by  Wiley  Lipe,  be  ad- 
Justed,  by  President  Curlee,  T.  J.  Bice,  and 
Fred  Ahlers,  as  soon  as  proper  affldayits  are 
made."  It  Is  said  by  counsel  that  perhaps 
the  directors  did  not  know  that  Burbank  was 
dead  when  this  recognition  of  the  policy,  and 
the  rights  of  the  heirs  and  personal  represen- 
tatlves,  occurred.  Inasmuch,  however,  as  the 
record  speaks  of  "Edwin  Burbank,  deceased," 
there  can  be  no  question  as  to  their  knowl- 
edge. Affidavit  of  the  loss  was  made,  and  the 
committee  appointed  as  above  reported  to  the 
board  that  they  were  of  opinion  that  the  bam 
and  house  were  set  on  fire  by  one  or  more  of 
the  heirs  at  law,  cw  their  allies  or  servants; 
and  for  that  reason  the  company  refused  to 
pay.  The  refusal  was  never  placed  on  the 
ground  that  the  contract  of  insurance  had  ter- 
minated, but  it  was  treated  as  being  in  toctM. 
Bven  If  the  company  had  not  been  bound  to 
receive  heirs  or  representatives  Into  the  cor- 
poration under  the  contract  of  Insurance,  It 
did  so,  and  placed  Its  refusal  to  pay  on  en- 
tirely different  grounds.  Cases  have  been  re- 
ferred to  by  counsel  where  it  has  been  h^d 
that  policies  of  Insurance  terminated  upon 
descent  of  the  property  by  operation  of  law; 
but  those  cases  depended  upon  special  provi- 
sions in  the  policies  touching  change  of  title, 
which  are  not  to  be  found  in  the  policy  In 
this  case.  Snch  a  transfer  of  title  Is  not 
even  within  the  ordinary  provlslona  concern- 
ing alienation. 

Being  of  the  opinion  that  the  policy  was  not 
terminated  by  the  death  of  the  insured,  the 
judgment  of  the  appellate  court  will  be  re- 
versed, and  the  Judgment  of  the  circuit  court 
affirmed.    Judgment  reversed. 


aa  IlL  186) 

FIELDS  ▼.  COKER  et  aL 
(Supreme  Court  of  Illinois.     April  1,  1896.) 

Affial— JCBISDICnON— FaSBROLD. 

In  a  suit  by  children  of  deceased  against 
his  widow  and  administrator  for  partition  of 
'land,  the  widow  claimed  it  aa  a  homestead,  and 
the  administrator  filed  a  cross  bill  asking  that  it 
be  sold  to  pay  debta.  Oomri|ainantB  answered 
that  there  were  no  debts.  Bill  and  cross  bill 
were  dismissed..  The  administrator  alone  ap- 
pealed, and  no  cross  errors  were  assigned. 
atHd,  that  appeal  did  not  lie  to  the  supreme 
court,  but  to  the  appellate  court,  no  freehold  be- 
faig  involved. 

Appeal  from  circuit  court,  HamUton  coun- 
ty; E.  D.  Toungblood,  Judge. 
Suit  by  Susan  E.  Coker  and  others  against 


EUzabetli  A.  Ifltcfaell  and  anoitbeT.  From  tfa» 
decree,  defendant  Martin  L.  Fields  alone  ap- 
peals.   Appeal  dismissed. 

This  was  a  bill  brought  by  Susan  E.  Coker 
and  others,  children  and  heirs  at  law  of 
Joshua  Biggerstaff,  deceased,  against  Eliza- 
beth  A.  Mitchell,  whom  Blggerstaff  left  as  hla 
widow,  and  her  husband,  Jesse  Mitchell, 
and  Martin  L.  Fields,  administrator  de  bonis 
I  non  of  the  estate  of  Joshua  Blggerstaff,  de- 
ceased, for  partition  of  W.  %  N.  E.  %  section 
22,  township  5  S.,  range  7  E.,  and  6.58  acres 
in  southeast  comer  of  N.  EL  %  of  N.  W. 
^,  section  22,  same  township  and  range.  Josh- 
ua Blggerstaff  died  June  27,  1873,  seised  of 
the  lands  above  described  and  other  lands  la 
Hamilton  county.  Martin  L.  Fields,  adminis- 
trator de  bonis  non  of  the  estate  of  Joshua 
BiggerstaJI,  deceased,  Laura  B.  Fields,  So- 
san  E.  Fields,  Elizabeth  A.  Mitchell,  and 
Jesse  Mitchell  answered  the  bill,  in  whlcb 
they  admit  that  Joehtia  Blggerstaff  died  seis- 
ed of  said  real  estate,  and  left  Elizabeth  A. 
Blggerstaff,  now  Elizabeth  A-  Mitchell,  his 
widow,  and  heirs  as  alleged  in  bill;  allege 
that  said  real  estate  was  occupied  by  Joshua 
Blggerstaff  as  his  homestead  at  time  of  his 
death;  that  he  was  householder  and  head  of 
a  family,  that  Elizabeth  A.  Mitchell  was  his 
wife,  and  resided  with  him  upon  said  land 
at  the  time  of  his  death,  and  that  she  has  con- 
tinued to  reside  upon  and  occupy  said  land 
as  her  homestead  all  the  time  since,  and  now 
occupies  same;  and  allege  that  all  of  said 
real  estate  did  not  exceed  In  value  $1,000  at 
the  time  of  the  death  of  Joshua  Blggerstaff 
and  never  has  since  been  of  greater  value 
than  $1,000.  In  addition  to  the  answer, 
Martin  L.  Fields,  administrator  de  bonis  non 
of  the  estate  of  Joshua  Blggerstaff,  deceased, 
filed  a  cross  petition  for  a  decree  to  sell  real 
estate  to  pay  debts  amounting,  as  dalmed,  to 
$597.10,  stIU  remaining  unpaid  against  the 
estate.  To  the  cross  petition  the  complain- 
ants In  the  original  bill  put  in  an  answer  in 
which  they  admit  that  Silas  Blggerstaff,  foi^ 
mer  administrator,  fully  administered,  ae- 
counted  for,  and  paid  out  proceeds  of  all  pw- 
Ronal  estate  and  all  real  estate  of  deceased 
except  the  homestead;  allege  that  he  paid 
all  Indebtedness  of  said  estate;  deny  that 
there  is  any  legal  Indebtedness  against  said 
estate;  deny  that  said  estate  Is  indebted  to 
Laura  B.  Fields  and  Susan  E.  Fields;  ad- 
mit heirship  as  set  up  in  cross  petition,  and 
deny  the  right  to  a  decree  for  sale  to  pay 
debts.  On  the  hearing  in  the  circuit  court,  oa 
the  pleadings  and  evidence,  the  court  entered 
a  decree  dismissing  both  the  bill  and  the 
cross  bill,  to  reverse  which  Martin  L.  Fields, 
administrator  de  bonis  non,  alone  appealed. 

T.  B.  Stelle  and  3.  R.  Cross,  for  appellant. 
A.  M.  Wilaon  and  L  H.  Webb,  for  appellees. 

CRAIG,  O.  J.  (after  stating  the  facts).  It 
will  be  observed  that  the  complainants  lo 
the  original  bill  have  not  appealed,  nor  have 
they  assigned  cross  errors.    So  far  as  tb^ 
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rights  are  Inyolved,  they  are  content  wltb  the 
decree  of  the  circuit  court  Martin  L.  Fields, 
administrator  de  bonis  non  ot  the  estate  of 
Joshna  Blggerstaff,  deceased,  Is  the  only  per- 
son who  has  appealed,  and  he  alone  seeks  to 
reverse  the  decree  denying  his  apidicatlon  for 
leave  to  sell  real  estate  to  pay  debts. 

The  first  question  to  be  determined  is 
whether  he  has  the  right  to  appeal  to  this 
court,  or  is  the  case  one  where  the  appellate 
court  only  has  jurisdiction?  Section  8  of 
the  appellate  court  act  provides:  "The  said 
appellate  courts  created  by  this  act  shall  ex- 
ercise appellate  Jurisdiction  only  and  have 
Jurisdiction  of  all  matters  of  ap]^  or  writs 
of  error  from  the  final  Judgments,  orders  or 
decrees  of  any  of  the  circuit  courts  or  the  su> 
perior  court  of  Ckx>k  county,  or  county  courts, 
or  from  the  city  courts,  on  any  writ  or  pro- 
ceeding at  law  or  in  chancery,  other  than 
criminal  cases  not  misdemeanors  and  cases 
involving  a  franchise  or  freehold  or  the  va- 
lidity of  a  statute.  Appeals  and  writs  of  er- 
ror shall  lie  from  the  final  Mders,  Judgments 
or  decrees  of  the  circuit  and  dty  courts  and 
from  the  superior  court  of  Cook  county  di- 
rectly to  the  supreme  court  In  all  criminal 
cases  and  cases  Involving  a  franchise  or  a 
freehold  or  the  validity  of  a  statute."  Under 
this  statute,  unless  a  freehold  was  Involved, 
the  appellant  could  not  appeal  to  this  court, 
but  he  was  required  to  go  to  the  appellate 
court.  It  may  be  conceded  that  a  freehold 
was  Involved  in  the  original  bill  for  partition, 
but  neither  that  bill  nor  the  decree  rendered 
in  regard  to  it  Is  involved  in  the  case  now  be- 
fore us,  and  hence  the  fact  of  a  freehold  be- 
ing involved  In  the  original  bill  has  no  bearing 
on  the  question  of  Jurisdiction  in  this  case. 
This  principle  is  settled  by  Franklin  v.  In- 
vestment Co.,  152  lU.  345,  38  N.  B.  921,  when 
we  held,  where  a  freehold  Is  involved  in  the 
original  decree,  but  not  in  the  points  assigned 
for  error,  the  appeal  must  be  taken  to  the  ap- 
pellate court  See,  also,  Moore  v.  Williams, 
132  m.  688.  24  N.  E.  619,  where  the  same  rule 
is  declared. 

The  question,  then,  recurs  whether,  on  an 
application  for  leave  to  sell  land  to  pay  debts, 
where  no  question  in  regard  to  the  title  to 
the  land  is  raised  by  any  party  to  the  rec- 
ord, a  freehold  is  involved.  There  was  no 
question  here  In  regard  to  the  title  to  the 
land.  The  only  question  before  the  court  bo 
far  as  appellant  was  concerned,  was  whether 
debts  existed  unpaid  against  the  estate  of 
Joshua  Biggerstacr,  which  had  been  properly 
allowed,  for  the  payment  of  which  he,  as  ad- 
ministrator, was  entitled,  under  the  statute 
and  laws,  to  sell  lands  of  which  Joshua  Big- 
geistafl  died  seised.  In  a  proceeding  to  fore- 
dose  a  mortgage,  a  freehold  is  not  Involved, 
although  the  land  Is  ordered  sold  to  pay  the 
debt  Van  Meter  v.  Thomas,  153  lU.  65,  38 
X,  B.  1036.  As  between  an  attaching  cred- 
itor and  the  defe'udant  in  attachment,  no 
freehold  is  involved,  although  the  defend- 
ant's land  may  be  levied  on  under  the  writ 


Ducker  ▼.  Dry  Goods  Oo.,  145  111.  653,  34  N. 
E.  662.  Upon  the  same  principle,  no  free- 
hold was  lnv(dved  In  the  application  in  this 
case.  If  any  one  of  the  parties  to  the  bUI 
had  appeared  and  set  up  that  the  title  was 
not  In  Joshua  Blggerstaff  at  the  time  of  his 
death,  but  another  person  was  seised  of  the 
land,  and  an  issue  of  title  had  been  present- 
ed, then  a  freehold  would  have  been  involv- 
ed, and  an  appeal  would  properly  have  come 
to  this  court  But  such  was  not  the  ease. 
No  issue  of  title  was  made  In  the  circuit 
court,  and  none  was  determined.  The  ap- 
peal will  be  dismissed. 


(181  111.  161> 

CHAWFOBD  et  aL  V.  THOMSON  et  ai. 

(Supreme  Court  of  UUnois.    April  1,  1896.) 

Ihbasx  FiBSoii— Confessixo  Juogmbnt— Exsod- 

TION    BaLB. 

Though  a  judgment  confessed  by  an  in- 
sane person  may,  at  tne  suit  of  his  personal  lep- 
resentative,  be  set  aside,  the  rights  of  a  third 
person  buymg  at  execration  sale  thereunder,  with- 
out notice,  before  proceedings  to  set  it  aside,  can- 
not l>e  distnrl>ed. 

Bnor  to  circuit  court.  Perry  county;  Ben- 
jamin B.  Burroughs,  Judge. 

Suit  by  Wllmlna  G.  Thomson  and  others 
against  Bryce  Crawford  and  others.  Decree 
for  plaintiffs  Defendants  appeal.  RevaeeA 
in  part 

W.  K.  Murphy  and  John  Boyd,  for  appel- 
lants.   Hammack  &  Edwards,  for  appellees. 

CRA.IO,  C.  J.  This  was  a  biU  In  equity, 
brought  by  Wllmlna  O.  miomson,  John  Thom- 
son, and  others,  widow  and  heirs  at  law  of 
Alexander  Thomson,  deceased,  on  the  5th 
day  of  February,  1887,  against  Bryce  Craw- 
foi^  John  and  Janet  Thomson,  and  others, 
to  set  aside  certain  judgments  confessed  by 
Alexander  Thomson  before  the  clerk  of  the 
circuit  court  of  Perry  county,  in  favor  of 
certain  persons,  and  to  set  aside  a  sale  of  a 
certain  40-acre  tract  of  land  in  Bandolph 
county  on  execution  Issued  on  one  of  said 
Judgments  In  favor  of  John  and  Janet  Thom- 
son, and  to  set  aside  a  sale  of  certain  other 
lands  in  Peny  county  on  execution  issued 
on  the  same  judgment  Answers  were  put 
in  to  the  bill,  to  which  a  r^llcatlon  was  filed. 
A  cross  bill  was  also  filed,  in  which  affirma- 
tive relief  was  prayed.  A  hearing  was  had 
on  the  pleadings  and  the  evidence,  and  a  de- 
cree entered  in  favor  of  the  complainants,  as 
prayed  In  the  bill,  and  the  cross  biQ  was  dis- 
missed. 

It  appears,  from  the  record,  that  on  March 
25, 1879,  Alexander  Tliomson  confessed  judg- 
ment, in  vacation,  before  the  circuit  court  of 
Peny  county,  against  himself,  and  in  favor 
of  Isabella  Waddle  and  her  husband,  for 
$750.70  and  costs.  On  the  same  day  he  con- 
fessed judgment.  In  the  same  court,  against 
hlms^.  and  in  favor  of  Agnes  Smith,  for 
$761.70  dud  costs;  and  at  the  same  time  and 
place  Alexander   Thomson    confessed   judg- 
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meat  In  faror  of  Mary  Marshall  et  al.,  tot 
$751.20;  fourth,  a  Judgment  for  f  1,138.99  and 
costs,  in  favor  of  John  and  Janet  Thomson, 
April  17,  1880;  fifth,  a  judgment,  In  favor  of 
Margaret  Tyhurst,  for  $211.57,  on  the  same 
date;  sixth,  a  judgment,  on  the  same  day,  for 
$105.83  and  costs,  in  favor  of  the  helrsof  James 
Thomson;  seventh,  a  Judgment,  for  $786.46 
and  costs,  in  favor  of  the  heirs  of  Andrew 
Thomson.  None  of  the  plaintifiFs  were  resi- 
dents of  the  United  States  except  Margaret 
Tyhurst.  It  also  appeared  that,  on  the  29tb 
day  of  October,  1886,  the  attorney  of  Jolm 
and  Janet  Thomson  ordered  an  execution  up- 
on the  judgment  in  their  favor,  directed  to 
the  sheriff  of  Randolph  county,  which  was 
levied  on  the  N.  W.  %  of  the  S.  W.  %  of 
section  6,  township  4  S.,  range  5  W.  of  the 
3d  P.  M.,  which  was  advertised  for  sale  un- 
der said  execution  and  fee  bill,  and,  on  the 
27th  day  of  November,  1886,  sold  at  public 
sale  to  Bryce  Crawford  for  $400,  in  partial 
satisfaction  of  said  Judgment  and  costs.  It 
further  appeared  that,  on  request  of  the  at- 
torney of  John  and  Janet  Thomson,  on  the 
31st  of  December,  1886,  an  execution  was  is- 
sued on  said  Judgment,  directed  to  the  sheriff 
of  Perry  county,  and  under  said  writ  the 
sheriff  levied  on  all  the  interest  of  Alexander 
Thomson,  then  deceased,  in  the  lands  here- 
after described,  and  on  the  5th  of  February, 
1887,  said  sheriff,  after  due  notice,  sold  said 
lands  at  public  sale  to  John  and  Janet  Thom- 
son, for  the  following  sums,  to  wit:  N.  E.  % 
S.  E.  U,  section  22,  for  $100;  S.  E.  ^  S. 
E.  V4,  section  22,  for  $100;  N.  E.  %  N.  B.  % 
section  27,  for  $100;  N.  B.  %  S.  E.  %  sec- 
tion 27,  for  $325:  S.  E.  %  S.  E.  ^  section 
27,  for  $325;  S.  W.  %  S.  B.  %  section  27,  for 
$313.24,— in  full  satisfaction  of  the  judgment 
aforesaid;  all  of  said  lands  being  in  town- 
ship 4.S.,  range  1  W.  Alexander  Thomson 
died  December  10,  1882.  .It  vra.s  charged,  in 
the  bill,  that  for  a  period  of  10  years  before 
his  death  he  was  insane,  and  bad  a  delusion 
that  he  owed  certain  persons  in  Scotland  he 
called  his  heirs. 

On  the  hearing  much  evidence  was  Intro- 
duced in  regard  to  the  mental  condition  of 
Alexander  Thomson  at  the  time  the  judg- 
ments were  confessed,  and  the  principal  ques- 
tion presented  by  this  record  is  whether  the 
finding  of  the  court  that  Alexander  Thomson, 
at  the  time  the  judgments  were  confessed, 
was  insane,  and  wholly  unfit  to  transact  or- 
dinary business,  is  sustained  by  the  evidence 
introduced  on  that  branch  of  the  case. 
George  W.  Smith,  a  physician  of  50  years' 
practice,  testified  that  he  knew  Alexander 
Thomson  from  1880  to  1882;  that  he  was 
called  to  see  him  professionally;  upon  exam- 
ination found  him  suffering  physically  from 
insomnia,  and  mentally  from  hallucinations 
caused  by  organic  derangement  of  the  cortex 
of  the  brain.  In  the  opinion  of  the  witness, 
Thomson  was  of  unsound  mind,  and  incapa- 
ble of  transacting  business.  Dr.  J.  Layman, 
Who  knew  Thomson  from  1872  until  he  died. 


In  1882,  and  who  liad  treated  him  as  a  phy- 
sician for  several  weeks,  and  done  business 
with  him,  testified  that,  during  that  time,  he 
was  of  unsound  mind,  and  not  in  a  condition 
to  transact  business.  Dr.  T.  M.  Sams  testi- 
fied that  he  had  known  Thomson  for  a  num- 
ber of  years,  but  had  never  treated  him; 
that  he  regarded  him  "cranky";  that  on  cer- 
tain occasions  he  acted  like  a  wild  man. 
Farmer,  the  coroner  of  Perry  county,  testified 
that  he  had  known  Thomson  since  1868;  that 
he  regarded  him  of  unsound  mind.  Heniy 
Clay,  a  lawyer  of  Perry  county,  who  had 
known  the  mental  condition  of  Thomson  since 
1860,  and  who  had  transacted  business  tot 
him,  testified  tliat,  from  his  general  conduct, 
demeanor,  actions,  and  conversation,  he  re- 
garded him  of  unsound  mind.  Dr.  Ward, 
who  had  known  Thomson  in  1879  and  18S0, 
testified,  from  bis  general  conduct,  actions, 
and  conversation,  be  regarded  him  of  unsound 
mind,  and  not  of  sufficient  mental  capacitj 
to  transact  bushiess  in  an  intelligent  manner. 
W.  H.  George,  a  farmer  who  resided  near 
Thomson,  testified,  from  his  talk,  he  did  not 
"regard  him  right."  John  A.  Gee,  another 
farmer,  who  resided  near  him  for  a  number 
of  years,  testified,  from  his  general  conduct, 
actions,  and  conversation,  he  was  not  of 
sound  mind;  that  he  was  in  that  condition  8 
or  10  years,  and  grew  worse  as  he  grew  older. 
B.  O.  Williams,  county  clerk  of  Perry  county, 
who  knew  Thomson  from  1877  to  the  time 
of  his  death,  testified  that  his  mind  vres  un- 
sound. Clark,  deputy  sheriff,  testified  to  the 
same.  Other  evidence  of  a  similar  character 
was  introduced,  and  some  evidence  was  intro- 
duced on  behalf  of  the  defendants  that 
Thomson  was  capable  of  transacting  his  busi- 
ness; but  it  will  serve  no  useful  purpose  to 
go  over  the  evidence  here. 

From  an  examination  of  all  the  evidence 
found  In  the  record,  we  are  satisfied  that  the 
finding  of  the  court  ttiat  Alexander  Thomson, 
at  the  time  the  judgments  were  confessed, 
was  of  unsound  mind,  and  unfit  to  transact 
ordinary  business,  ia  sustained  by  the  evi- 
dence. Section  IS,  c.  86,  of  our  statute,  en- 
titled "Lunatics,"  provides  that  evray  con- 
tract made  with  an  Idiot,  lunatic,  or  dis- 
tracted person,  btfore  he  or  she  has  been 
adjudged  an  idiot,  lunatic,  or  distracted  per- 
son, may  be  avoided,  except  In  favor  of  the 
person  fraudulently  making  the  same.  Un- 
der this  statute,  the  legal  representatives  of 
Alexander  Thomson  had  the  right  to  Insti- 
tute proceedings  to  set  aside  the  acta  of  Alex- 
ander Thomson  which  resulted  in  the  judg- 
ments. And  we  think  the  decree  of  the  court 
vacating  and  setting  aside  the  judgments  con- 
fessed by  Alexander  Thomson  when  he  was 
of  unsound  mind  was  Justified  by  the  evi- 
dence. So,  also,  the  decree  of  the  court  va- 
cating the  sale  of  the  lands  in  Perry  county 
on  execution  issued  on  judgment  In  favor  of 
John  and  Janet  Thomson,  wherein  they  be- 
came the  purchasers,  was.  In  our  opinion, 
pr(q>erly  vacated  and  set  aside. 
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But,  as  has  "been  seen,  an  execntlon  waa 
Issued  on  the  Judgment  In  favor  of  John  and 
Janet  Thomson,  on  October  29,  1886,  direct- 
ed to  the  sherUr  of  Randolph  county  and 
IcTled  by  the  sheriff  on  N.  W.  %  of  S.  W.  M 
at  section  6,  township  4  S.,  range  5  W.  The 
land  was  duly  advertised,  and  on  November 
27,  1886,  sold  at  public  vendue,  to  Bryce 
Crawford  for  $400.  This  sale  was  also  set 
aside.  Crawford,  It  appears  from  the  evi- 
dence, was  acquainted  with  Alexander  Thom- 
son In  his  lifetime,  and  transacted  some  busi- 
ness with  him;  but  we  find  no  erldenoe  in 
the  record  that  he  knew  that  Thomson  was 
of  unsound  mind  when  the  Judgmrait  was 
confessed,  or  that  he  knew  that  the  Judg- 
ment upon  which. the  sale  was  made  was  er- 
roneous or  Invalid  In  any  respect  The  law 
Is  well  settled  that,  where  a  judgment  is  re- 
versed, the  parties  to  the  judgment  are  re- 
stored to  their  original  rights,  so  far  as  can 
be  done  without  prejudice  to  the  rights  of 
third  persons.  If  the  plaintiff  In  the  action 
has  purchased  the  property  in  the  judgment, 
and  stUl  retains  It,  the  defendant  n>ay  recover 
the  property  In  an  appropriate  action.  But 
the  rights  of  third  parties  are  not  affected. 
Their  title  to  property  acquired  under  an  er- 
roneous judgment  Is  not  divested  by  its  re- 
versaL  McJUton  y.  Love,  13  UL  495.  Here, 
although  Thomson  was  Insane,  he  was  liable 
to  be  sued,  and  a  judgment  could  be  ren- 
dered against  him.  Freem.  Judgm.  S  152; 
Stigers  V.  Brent,  50  Md.  214.  And  before 
any  proceedings  had  been  instituted  to  set 
aside  the  Judgment  upon  a  sale  on  execution. 
Issued  on  the  judgment,  by  the  sheriff  of 
Randolph  county,  any  person  not  a  party  to 
the  judgrment,  who  had  no  notice  of  its  Inva- 
lidity, had  a  right  to  bid  at  the  sale,  and  they 
would  be  entitled  to  retain  the  fruits  of  their 
purchase,  although  the  Judgment  upon  which 
the  sale  was  predicated  might  afterwards  be 
set  aside.  Here  the  purchaser,  Crawford, 
was  not  a  party  to  the  judgment,  and,  so 
far  as  appears  from  the  evidmce,  he  had  no 
knowledge  of  its  invalidity.  He  th«efore 
had  the  right  to  become  a  purchaser  at  the 
sale,  and,  being  an  innocent  purchaser,  he  is 
entitled  to  protection.  As  to  Bryce  Craw- 
ford, the  decree  will  be  reversed,  with  direc- 
tions to  dismiss  the  bill  as  to  him.  In  all 
other  leqtects,  It  will  t>e  affirmed. 


(181  III.  176) 

ROBESON  V.  PEOPLE  ex  reL  CUBRX, 
Collector. 

(Supreme  Court  of  Illhiois.     April  1,  1896.) 

PRAIXAOI — A88B88MBNTB — JURJSDICTIO!?  Or  ConXT 
— OBiSOTlONB. 

1.  Under  the  drainaKP  act  of  May  29,  1879, 
as  amended  by  Acts  of  1881  and  1883,  authori^ 
lug  assessments  by  a  jury  of  annual  benefits  for 
repairs,  and  authorizing  the  court,  in  case  it  finds 
that  less  than  the  whole  amount  of  the  asBeBs- 
ment  is  required  for  any  year,  to  fix  the  amount 
to  be  paid  for  that  year,  and  providing  that  the 
excess  of  such  assessment  over  the  amount'  fixed 


by  the  order  shall  not  be  collected,  the  court  has 
no  authority  to  make  an  assessment. 

2.  Where  a  court  having  no  authority  to 
make  an  assessment  for  repairs  of  a  drain  makes 
such  an  assessment,  without  notice  to  the  land- 
owners, or  opportunity  of  their  being  heard,  ob- 
jection that  it  is  invalid  may  be  made  on  appli- 
cation for  Judgment  against  the  lands  for  its 
payment. 

Appeal  from  Lawrence  county  court;  Amos 
N.  Goodman,  Judge. 

Proceeding  by  the  people,  on  relation  of 
W.  F,  Curry,  collector  of  Lawrence  county,  to 
enforce  a  drainage  assessment.  Objections 
of  William  R.  Robeson  were  overruled,  and 
from  the  judgment  be  appeals.     Reversed. 

W.  F.  Foster,  for  appellant  8.  3.  Gee,  for 
appellee. 

OARTWRIGHT,  J.  This  Is  an  appeal  from 
the  judgment  of  the  county  court  of  Law- 
rence county,  rendered  on  the  application  of 
the  county  collector,  for  an  alleged  delin- 
quent assessment  of  the  Russell  and  Allison 
drainage  district  for  the  year  1894.  The 
drainage  district  was  organized  in  pursuance 
of  the  provisions  of  the  drainage  act  for  "ag- 
ricultural, sanitary  and  mining  purposes,  and 
to  provide  for  the  organization  of  drainage 
districts,"  in  force  May  29,  1879,  as  amended 
by  the  Acts  of  1881  and  1883.  There  was  an 
assessment  in  1884,  by  a  jury,  of  the  dam- 
ages and  benefits  which  would  be  sustained 
or  would  accrue  to  the  lands  affected  by  the 
construction  of  a  levee  which  was  thereafter 
constructed,  but  there  never  was  any  as- 
sessment of  annual  benefits  for  keeping  the 
levee  In  repair.  On  August  1,  1894,  the 
drainage  commissioneis  .filed  their  report  in 
the  office  of  the  clerk  of  the  county  court, 
stating  the  financial  condition  of  the  district 
and  the  condition  of  the  levee,  and  asking 
the  court  to  grant  them  the  sum  of  91>000, 
the  estimated  amount  required  for  the  ensu- 
ing  year,  for  the  purpose  of  paying  a  balance 
of  indebtedness,  and  to  meet  expenses  and 
repairs.  No  axrtion  was  taken  upon  this  re- 
port until  the  December  term,  1894,  wbrai 
the  commissioners  asked  and  obtained  leave 
to  amend  their  report  An  amendment  was 
thereupon  made,  stating  that  the  levee,  at  a 
place  desigrnated,  was  badly  in  need  of  repair, 
and  asking  a  further  appropriation  of  $1,000 
for  the  purpose  of  making  such  repair.  The 
court  thereupon  made  an  order  finding  that 
an  annual  amount  of  benefits  for  repairs  of 
the  levee  should  be  extended  in  the  sum  of 
$2,000,  and  ordering  that  sum  extended  pro 
rata  upon  the  original  assessment  for  the 
construction  of  the  levee.  The  validity  of 
the  judgment  against  appellant's  lands  de- 
pends upon  the  question  whether  the  county 
court  had  Jurisdiction  to  make  and  levy  an 
assessment  for  annual  benefits  upon  the 
lands  of  the  district  for  keeping  the  levee  in 
repair,  and  we  think  that  it  will  be  apparent 
from  an  examination  of  the  statute  that  the 
court  had  no  such  power.  -  Assessments  df 
annual  benefits  for  that  purpose^  within  tbe 


Digitized  by  LjOOQ IC 


6» 


NOBTBBASTERN  BBFORTHB,  Vcd.  48. 


on. 


limits  prescribed  by  the  act,  are  authorized 
to  be  made  by  a  Jury;  bnt  the  act  nowhere 
confers  authority  upon  a  court  to  malce  them. 
It  Is  provided  that  the  court  In  which  the 
proceedings  are  Iiad  shall  reqaire  from  the 
commissioners  a  report  of  the  condition  of 
the  levee  at  Its  July  term  of  each  year,  to- 
gether with  their  estimate  of  the  amount 
necessary  to  keep  the  levee  In  repair,  and  to 
pay  all  Incidental  and  necessary  expenses  for 
the  ensuing  year;  and.  If  the  court  shall  find 
that  a  less  amount  will  be  required  fbr  such 
ensuing  year  than  the  whole  amount  at  the 
assessment  for  that  year,  then  the  court 
shall,  by  an  order,  fix  the  amount  to  be  iMdd 
for  such  year,  and  only  that  amount  shall  be 
collected;  and  the  excess  of  such  assessment, 
over  and  above  the  amount  so  fixed  by  said 
order  for  said  year,  shall  be  remitted  by  law, 
and  shall  not  thereafter  be  collected.  The 
purpose  of  that  provision  Is  to  protect  the 
owners  ot  lands  from  the  payment  of  such 
portion  of  the  annus!  amount  of  benefits  as- 
sessed for  protecting  and  keeping  the  levee 
in  repair  as  may  not  be  required  for  that 
purpose.  The  power  of  the  court  does  not 
extend  to  the  making  of  an  assessment.  In 
this  case,  the  assessment  was  made  by  the 
court,  witbout  notice  to  the  landowners,  or 
any  opportunity  of  their  being  heard,  and 
the  objection  that  it  was  invalid  was  prop- 
erly Interposed  on  the  application  for  Judg- 
ment against  the  lands  for  Its  paym«it  The 
Judgment  of  the  county  court  will  be  revers- 
ed, and  the  cause  remanded.  Reversed  and 
remanded. 


an  ni.  ut) 

ST.  LOUIS,  A.  &  T.  H.  B.  CO.  T. 

EGGMANN. 
(Supreme  Court  of  IlUnoia.     April  t,  189&) 

PLIADIHO — Ri.II.KOADS— EVIDSSCS — INSTBUCTIOMS 

— Uabteb  ahd  Bsrvant— PiBsoaAi.  Ituvnr. 

1.  An  averment,  in  a  dedaration,  that  the 
servants  of  defendant  were  cansing  an  «igine 
to  be  ran  at  a  greater  speed  than  10  miles  an 
hour,  in  violation  of  a  dtv  ordinance,  and  that 
such  violation  contributed  to  the  iojniy  com- 
plained of,  is  snfficient  to  entitle  plaintiff  to  prove 
that  such  an  ordinance  was  then  in  force.  60 
111.  Am.  281,  affirmed. 

2.  The  running  of  a  railway  engine  in  viola- 
tion of  a  dty  ordinance  may  be  shown  in  favor 
of  an  employs  of  the  railway  company  Injured  in 
its  switch  yards  within  the  dt7. 

8.  Proof  of  the  due  enactment  of  an  ordi- 
nance prior  to  a  particnlar  date  Is  presumptive 
evidence  that  it  was  hi  force  on  snch  date.  60 
111.  App.  291,  affirmed. 

4.  It  was  not  error,  in  an  action  to  recover 
for  the  personal  injury  of  a  railway  «mployCi,  for 
the  court  to  instruct  as  to  the  law  of  fellow  serv- 
ants, where  the  issue  was  presented  by  the  plead- 
ings, thoiu^  idaintiffa  allegationB  were  not  con- 
tested on  the  trial.     60  111.  App.  291,  affirmed. 

5.  An  instraction  that  a  master  Is  not  lia- 
ble for  an  injury  tc  an  employe  working  in  a 
dangerous  place,  unless  willfully  inflicted,  does 
not  correctly  state  the  law. 

6.  Whether  or  not  an  set  of  a  servant  in- 
jured, not  of  itself  ne^igent,  constltnted  con- 
tributory nedigence,  under  the  particnlar  dr- 
eomstaaoes  snowa  hy  the  evidencs^  Is  a  qaestmi 
for  the  jniy. 


7.  Spedai  interrogatories  submitted  to  a  jury 

shonld  call  for  ultimate,  and  not  evidential,  facts, 
60  lU.  App.  291,  affirmed. 

Appeal  from  appellate  court.  Fourth  dis- 
trict 

Action  by  B.  J.  Eggmann,  administrator  ol 
the  estate  of  Edward  O'Oonnell,  deceoMd, 
against  the  St.  Louis,  Alton  &  Terre  Haute 
Railroad  Company,  in  the  dty  court  of  East 
St  Louis.  A  Judgment  for  plalntUC  was  af- 
firmed by  the  appellate  court  (60  m.  App. 
291),  and  defendant  appeals.    Affirmed. 

Turner  &  Holder,  for  aKiellant  A.  R.  Taj' 
lor  and  Wise  ft  McNulty,  for  aw^ee. 

BAKER,  J.  Ttds  is  an  ^ipeal  Crom  a  Judc- 
ment  of  the  appellate  court  aArming  a  Jndf- 
ment  of  the  dty  court  of  East  St  Louis  for 
the  sum  of  96,000,  against  appelant  and  In 
favor  of  appellee,  as  administrator  of  the 
estate  of  Edward  O'Ooonell,  deceased.  The 
dedaration  is  a  single  count  containing  three 
distinct  charges  <^  negligence,— the  first  care- 
lessness and  recklessness  in  running  the  en- 
gine of  appellant  without  looking  out  for  per- 
sons upon  the  trac^  and  especially  for  the 
deceased,  and  without  glrlns  any  signal  of 
the  approach  of  the  train;  the  second,  vlolai- 
tlon  of  a  dty  ordinance  which  required  the 
ben  of  every  engine  running  upon  a  track  In 
the  dty  to  be  rung  continuously;  and  the 
third,  violation  of  another  ordinance  which 
prohibited  the  running  of  an  engine  within 
the  dty  at  a  greater  rate  of  speed  than  10 
mUea  an  hour.  A  general  demurrer  to  the 
declaration  was  filed  and  overruled.  Appel- 
lant then  pleaded  the  general  issue.  It  ap- 
pears that  deceased  had  beeo  for  some  time 
In  the  employ  of  appellant  as  yard  deric  and 
watchman,  with  the  powers  of  a  policeman, 
at  the  dty  of  East  St  Louis;  that  on  the 
morning  of  Kay  2,  1893,  one  of  appellant's 
engines  was  sent  to  PindmeyviUe  for  pur- 
poses of  extra  worit  and  deceased  rode  on  the 
engine  as  far  as  the  lumber  yard  In  Bast  St 
Louis,  and  titen  alighted  from  it  He  walked 
some  little  distance  in  the  dlrectlmi  from 
which  he  had  come,  and  then,  standing  near 
the  tnu^  wltk  his  back  to  the  engine,  was 
engaged,  for  the  next  few  minutes,  either  in 
taking  the  car  numbers  or  in  loading  a  rs- 
Tolvw.  Meanwhile,  the  engineer,  finding  the 
main  trade  blocked  with  cars,  backed  the  e»- 
glne,  by  direction  of  the  yard  master,  that 
he  might  run  upon  a  side  track,  and  proceed 
around  the  obstruction,  instead  of  waiting 
for  the  main  track  to  be  deared.  The  en- 
gine backed  down  the  track,  and  ran  Into 
the  deceased  while  he  was  engaged  as  above 
indicated.  Inflicting  upon  him  the  Injuries  from 
which  he  died  a  few  hours  later.  That  the 
deceased  met  his  death  through  the  negli- 
gence oif  appellant's  servants,  while  himself 
In  the  exercise  of  due  care,  has  been  con- 
duslvely  established  by  the  judgments  below. 

At  the  trial  appellee  read  in  evidence^  over 
the  objection  and  exception  of  appdiant,  see- 
tlona  683  and  584  of  the  ordinance  of  the  dty 
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of  East  St  lionls.  Section  583  prohibited 
the  numlng  of  passenger  trains. or  cars  with- 
in the  limits  of  the  city  at  a  greater  rate  of 
speed  than  10  miles  an  hour.  Section  684  re- 
quired the  bell  of  every  locomotlTe  engine  to 
be  rang  continuously  while  running  upon 
any  railroad  track  within  the  dty.  Several 
reasons  are  urged  why  these  ordinances  were 
not  competent  evidence.  First,  it  is  said  that 
there  is  do  proper  averment  in  the  declara- 
tion that,  at  the  time  deceased  met  his  death, 
there  was  in  force,  in  the  city  of  Bast  St 
Louis,  an  ordinance  prohibiting  any  kxM>mo- 
tlve  engine  to  be  run  at  a  greater  rate  of 
speed  than  10  miles  an  hour.  There  Is  an 
averment  that  the  conduct  of  defendanfa 
servants  in  running  the  engine  at  a  greater 
rate  of  speed  than  10  miles  an  hour.  In  viola- 
tion of  the  ordinance  of  the  city  of  Bast  St 
Louis,  contributed  directly  in  causing  the 
4eath  of  the  deceased.  Appellee  had  the 
right  to  prove  the  averments  of  his  declara- 
tion. If  this  averment  is  insufficient  it  Is 
too  late  now,  after  verdict  and  Judgment,  to 
«omplain  of  It  Railway  Co.  v.  0'Ck>nner,  115 
BL  254,  3  N.  B.  501.  However,  appellant 
must  be  considered  as  having  waived  wof 
«nch  objection  to  the  admissl<m  of  the  ordi- 
nance In  evidence;  for,  when  ottered,  no 
objection  was  made  to  its  competency  on 
that  ground.  Railroad  Co.  v.  Voelker,  129 
lU.  540,  22  N.  B.  20.  Second,  it  is  said  that 
neither  of  said  ordinances  applies  to  this  case, 
because  deceased  was  an  employ^  of  appel- 
lant woiUng  in  the  company's  yards.  Such 
Is  not  the  law.  Railroad  Co.  v.  GUbert  157  III. 
354,  41  N.  B.  724.  This  objection,  however, 
like  the  first  must  be  considered  as  waived, 
fw  it  was  not  interposed  at  the  trial.  Third, 
it  is  said  that  there  is  no  certificate  that  the 
ordinances  were  in  force  on  the  day  the  deceas- 
ed was  killed.  The  record  shows  that  this  la 
the  specific  ground  upon  which  appellant  ob- 
jected to  the  competency  of  the  ordinances 
as  evidence.  The  ordinances  In  question  were 
contained  in  a  printed  book  of  ordinances 
purporting  to  have  been  published  by  author- 
ity of  the  city  council.  The  book  contained 
also  the  certlflcate  of  the  dty  derk,  under 
the  corporate  seal,  ceirtifylng  that  the'  ordi- 
nances were  passed  on  February  20,  18S9,  ap- 
proved by  the  mayor  February  21,  1889,  and 
published  March  2,  1880.  This,  under  the 
statute,  proved  the  passage  of  the  ordinan- 
ces. It  having  been  shown  that  the  c«di- 
nanceswere  passed  prior  to  the  day  on  which 
-deceased  was  killed,  the  presumption  is  that 
-they  were  still  in  force  at  that  date;  for, 
when  a  fact  or  state  of  things  is  once  slMwn 
to  exist,  the  presumption  is  that  the  fact  <nr 
state  of  things  continues  to  exist  as  before 
until  the  contrary  is  shown,  or  until  a  differ^ 
«nt  presumption  is  raised.  GreenL  Ev.  (16th 
£d.>  I  41.    If  either  of  the  ordinances  had 


been  rq>ealed  by  a  later  ordinance,  then, 
after  the  plaintiff  dosed  his  case,  such  later 
ordinance  could  have  been  introduced  in  evi- 
dence. Railroad  Co.  v.  Oilbert,  supra.  The 
necessary  anduslon  is  that  the  trial  court 
committed  no  error  in  admitting  the  ordi- 
nances in  evidence. 

The  only  objection  made  to  the  rulings  of 
the  court  in  giving  plaintiff's  instructions  is 
that  the  instructions  stated  the  law  upon  the 
question  of  fellow  servants,  when,  as  It  is 
claimed,  that  question  was  not  in  issue  on 
the  trial  of  the  case.  The  question  was  in  is- 
sue under  the  pleadings.  The  declaration 
averred  that  the  deceased  and  those  who 
caused  his  death  were  not. fellow  servants, 
and  the  general  issue  required  proof  of  this 
averment  to  be  made.  Appellant  admits  the 
evidence  showed  that  deceased  and  the  en- 
gine crew  were  not  fellow  servants,  and  does 
not  deny  that  the  Instroctlons  stated  the  law 
correctly,  but  contends  that  the  Instructions 
had  a  tendency  to  draw  the  attention  of  the 
jury  from  principal  and  contested,  to  minor 
and  undisputed,  points.  We  do  not  agree 
with  appellant's  counsel,  and  find  no  force  In 
this  objection. 

But  two  Instructioas  were  asked  by  defend- 
ant aud  it  Is  contended  that  the  court  erred 
In  refusing  to  give  them,  and  also  In  refus- 
ing to  give  the  first  and  second  special  in- 
terrogatories asked  by  It  The  first  of  said 
instructions  told  the  jury  that  the  master  is 
not  liable  in  any  case  for  an  injury  to  an 
employe  working  in  a  dangerous  place,  where 
the  injury  was  not  willfully  inflicted.  The 
second,  that  If  deceased  was  loading  his 
revclver  when  he  was  struck  by  the  engine,  be 
was  guilty  of  negligence,  and  there  could  be 
no  recovery  for  his  death.  Neither  instruc- 
tion stated  the  law.  Railway  Co.  v.  O'Conner, 
supra.  Deceased  was  an  employe  of  api)el- 
lant  and  rightfully  in  its  yards.  He  was  a 
policeman,  and,  as  such,  might  lawfully  load 
his  pistol,  without  necessarily  being  guilty 
of  negligence.  Whether  or  not  It  constituted 
negligence  was  a  question  for  the  jury  to  de- 
termine under  all  the  circumstances  of  the 
case.  The  refused  interrogatories  were  as 
follows:  "Did  the  deceased  know  that  the 
place  where  he  was  struck  was  a  dangerous 
place  to  wortcT"  and  "Was  the  deceased  load- 
ing his  revolver  when  he  was  struck?"  Both 
of  these  interrogatories  were  properly  refus- 
ed. They  called  for  evidentiary,  and  not  ul- 
timate, facts.  If  they  had  been  submitted 
and  answered  afaxmatlvely,  the  answers 
would  not  have  been  contradictory  to  the 
general  verdict  Railway  Co.  v.  Dunleavy, 
129  III.  132,  22  N.  B.  15;  Railroad  Co.  v. 
VoeQcer,  supra. 

We  find  no  error  in  the  record,  and  the 
judgmmt  of  the  appdlata  court   will   be 
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GAFFNKR  et  al.  t.  PEOPLE  ex  rel. 

HOLLISTBR,  Collector. 

(Supreme  Coort  of  Uliuois.     April  1,  1896.) 

APPBAi— RBVIBW. 

A  record  on  appeal  will  not  be  searched 
for  error,  none  being  suggested  or  stated  by  coun- 
sel. 

Appeal  from  Richland  county  court; 
Cbarlea  F.  Patterson,  Judge. 

Proceeding  by  the  people,  on  relation  of 
James  HoUister,  collector  of  Richland  county. 
Objections  of  G.  Gaffner  and  another  were 
oyemiled,  and  they  appeal.    Affirmed. 

Gaines  &  Kasserman,  for  appellants.  John 
Lynch,  Jr.,  and  John  C.  Ritter,  for  appellee. 

PHILLIPS,  3.  This  was  a  proceeding  by 
the  county  collector  of  Richland  connty  for 
judgment  for  delinquent  ta.xes  and  special  as- 
sessments. A  transcript  of  certain  proceed- 
ings was  filed  in  this  conrt  to  which  no 
pladta  appeared.  Appellee's  counsel  sug- 
gested a  diminution  of  the  record,  and  on 
bis  motion  a  certiorari  was  issued,  and  the 
clerk  sent  up  a  record  in  due  form,  with 
placlta,  etc.  On  the  record  as  filed,  the  ap- 
pellant assigned  numerous  errors,  but  in  his 
brief  calls  attention  to  but  one,— the  omission 
of  the  placita.  The  record  as  amended  Is 
fnll  and  complete,  and  the  error  relied  on  is 
not  well  taken.  It  is  not  our  duty  to  attempt 
to  find  errors  in  this  record,  where  none  are 
suggested  or  stated  by  counsel  for  appel- 
lants.    The  Judgment  is  affirmed. 


(160  III.  5S2) 

STROHM  ▼.  PEOPLE. 
(Supreme  Court  of  Illinoia.     March  80,  1898.) 
IMMOKAL  Publications- iNDicTMSNT—ScFriciBNCT 

— StATUTB— CONSTBDCTION. 

1.  An  indictment  under  Act  June  3,  1888 
(Laws  1888,  p.  114),  forbidding  the  exhibition 
or  distribution  to  minors  of  publications  "devoted 
to  the  publication,  or  principally  made  up  of  crim- 
inal news,  police  reports,"  etc.,  need  not  set  out 
the  prohibited  matter  in  heec  verba,  but  is  suffi- 
cient if  it  describes  the  publication  in  the  lan- 
guage of  the  statute. 

2.  Act  June  3,  1889  (Laws  1889,  p.  114),  to 
suppress  the  exhibition  or  disposition  to  minors 
of  publications  principally  devoted  to  "illustrating 
or  describing  immoral  deeds,"  or  made  up  of  ac- 
counts of  criminal  deeds,  etc.,  or  "pictures  and 
stories  of  deeds  of  bloodshed,  lust,  or  crime,"  em- 
braces publications  containing  either  pictures  of 
such  deeds  with  or  without  stories,  or  stories 
thereof  with  or  without  pictures. 

Error  to  appellate  court.  Third  district 
Harry  L.  Strohm  was  convicted  of  giving 

away  an  immoral  publicBtion,  and  from  a 

Judgment  of  the  appellate  court  (60  111.  App. 

128)  affirming  the  conriction  he  brings  error. 

Affirmed. 

Palmer,  Shutt,  Drennan  &  Lester,  for  plain- 
tiff in  error.  T.  R.  Mills,  for  defendant  in  er- 
ror. 

BAKER,  J.  Plaintiff  in  error  was  convict- 
ed on  two  counts  of  an  indictment  based  on 


the  provisions  of  the  act  of  June  3, 1889,  enti- 
tled "An  act  to  suppress  selling,  lending,  giv- 
ing away  or  showing  to  any  minor  child  any 
paper  or  publication  principally  devoted  to 
illustrating  or  describing  immoral  deeds." 
I^aws  1889,  p.  114.  Section  1  of  said  act 
reads  as  follows:  "That  it  shall  be  unlawful 
for  any  person  to  seU,  lend,  give  away  or 
show,  or  have  in  his  possession  with  intent 
to  sell  or  give  away,  or  to  show  or  advertise, 
or  otherwise  offer  for  loan,  gift  or  distribution 
to  any  minor  child  any  book,  pamphlet,  maga- 
zine, newspaper,  story  paper  <x  other  printed 
paper  devoted  to  the  publication,  or  principal- 
ly made  up  of  criminal  news,  police  reports, 
or  accounts  of  criminal  deeds,  or  pictures  and 
stories  of  deeds  of  bloodshed,  lust  or  crim6." 
And  section  3  provides.  In  part,  as  follows: 
"It  shall  be  unlawful  to  hire,  use  or  employ 
any  minor  child  to  sell,  give  away,  or  in  any 
manner  to  distribute  •  •  •  any  book, 
magazine,  pamphlet,  newspaper,  story  paper 
or  publication  coming  within  the  description 
of  matters  mentioned  in  the  first  section  of 
this  act,  and  any  person  violating  any  of  the 
provisions  of  this  act,  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be  fin- 
ed in  any  stun  not  exceeding  five  hundred 
dollars,  or  imprisoned  in  the  coimty  Jail  of 
the  county  where  the  offense  has  been  com- 
mitted, not  to  exceed  six  months,  or  both 
fine  and  imprisonment,  at  the  discretion  of 
the  court."  One  of  the  counts  of  the  indict- 
ment is  based  on  said  section  1,  and  charges 
that  "defendant,  on  the  16th  day  of  Novem- 
ber, 1892,  at,"  etc,  "did  unlawfully  seU,  give 
away,  and  show,  and  did  unlawfully  have  In 
his  possession  with  intent  to  sell,  give  away, 
and  show,  to  one  Burt  Damon,  who  was  then 
and  there  a  minor  child,  a  certain  newspa- 
per, known  as  the  'Sunday  Sun,'  a  certain 
publication  purporting  to  be  published  in  the 
city  of  Chicago  and  state  of  Illinois,  which 
said  newspaper  was  then  and  there  devoted 
and  principally  made  up  of  criminal  news, 
police  reports,  and  accounts  of  criminal  deeds, 
and  stories  of  deeds  of  bloodshed,  lust,  and 
crime,  contrary  to  the  form  of  the  statute," 
etc.  The  other  count  is  based  on  said  sec- 
tion 3,  and  charges  that  "defendant,  on  the 
19th  day  of  November,  1892,  at,"  etc.,  "did 
unlawfully  and  knowingly  hire,  use,  and  em- 
ploy one  Burt  Damon  who  was  then  and 
there  a  minor  child,  to  sell  and  distribute  a 
certain  newspaper  known  as  the  'Sunday 
Sun,'  a  publication  purjiorting  to  be  publish- 
ed in  the  city  of  Chicago  and  state  of  Illi- 
nois, which  said  newspaper  was  then  and 
there  devoted  to  the  publication  and  princl* 
pally  made  up  of  criminal  news,  police  re- 
ports, and  accounts  of  criminal  deeds,  c<w- 
trary  to  the  form  of  the  statute,"  etc. 

It  is  urged  that  the  circuit  court  should 
have  sustained  the  motion  to  quash  each  of 
these  two  counts  of  the  indictment,  because 
they  neither  of  them  set  out  the  supposed 
prohibited  matter,  or  gave  any  excuse  for 
their  failure  to  do  so.    Reliance  is  placed  op- 
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on  the  deciBlon  of  this  court  In  McNaIr  v. 
People,  89  111.  441.  The  Indictment  In  that 
case  was  under  section  223,  dlT.  1,  of  the 
Criminal  Code,  for  printing,  having  in  pos- 
session, and  giving  away,  an  obscene  and  In- 
decent pamphlet  It  was  held  by  a  majority 
of  the  court  that,  under  that  section,  it  was 
necessary  to  set  out  the  supposed  obscene 
matter  in  the  indictment,  unless  the  obscene 
publication  was  In  the  hands  of  the  defend- 
ant, or  out  of  the  power  of  prosecution,  or 
the  matter  was  too  gross  and  obscene  to  be 
spread  on  the  records  of  the  court,  either  of 
which  facts,  if  existing,  it  was  held,  should 
be  averred  in  the  indictment,  as  an  excuse  for 
failing  to  set  out  the  obscene  matter.  In 
the  subsequent  case  of  Fuller  r.  People,  92 
111.  182,  where  the  indictment  was  under  the 
same  section  of  the  Criminal  Code,  it  was 
held,  citing  McCutcheon  v.  People,  60  IlL 
601,  Warriner  v.  People,  74  HI.  346,  and  Cole 
V.  People,  84  IlL  21^  that  a  count  charging 
that  the  defendant,  on,  etc.,  at,  etc.,  unlawful- 
ly did  have  in  his  possession  a  certain  ob- 
scene and  indecent  picture,  contrary  to  the 
form  of  the  statute,  etc.,  was  sufficient  under 
our  statute,  since  it  stated  the  offense  in  the 
terms  and  language  of  the  statute  creating 
the  offense.  Or.  Code,  dlv.  11,  J  6.  In  order 
to  bring  a  case  within  the  act  of  1889,  the 
book,  pamphlet,  magazine,  newspaper,  story 
paper,  or  other  printed  paper  that  is  within 
the  inhibition  of  the  statute  is  one  that  is 
"devoted  to  the  publication  or  principally 
made  up  of  criminal  news,  police  reports  or 
accounts  of  criminal  deeds,  or  pictures  and 
stories  of  deeds  of  bloodshed,  lust  or  crime." 
Here,  that  which  the  first  count  charges  the 
defendant  "did  unlawfully  sell,  give  away, 
and  show  to  one  Burt  Damon,  who  was  then 
and  there  a  minor  child,"  was  a  newspaper; 
and  that  which  the  other  count  charges  he 
"did  unlawfully  and  knowingly  hire,  use,  and 
employ  one  Burt  Damon,  who  was  then  and 
there  a  minor  child,  to  sell  and  distribute," 
was  a  newspaper.  It  would  be  impossible, 
by  setting  out  in  the  indictment  matter  con- 
tained in  the  newspaper,  to  show  that  said 
newspaper  was  "devoted  and  principally 
made  up  of  criminal  news,  police  reports,  and 
accounts  of  criminal  deeds,  and  pictures  and 
stories  of  deeds  of  bloodshed,  lust  and  crime," 
without  setting  out  therein  the  entire  con- 
tents of  such  newspaper.  The  newspaper 
might  well  contain  matter  of  one  or  more  of 
the  several  kinds  specified  in  the  act,  and  yet 
said  newspaper  not  be  devoted  to  the  publica- 
tion or  principally  made  up  of  any  or  all  of 
said  several  kinds  of  matter.  -  It  would  be 
unreasonable,  absurd,  and  impracticable  to 
require  that  the  entire  matter  contained  in 
the  newspaper  should  be  stated  at  length  in 
the  indictment,  and  the  setting  out  of  a  part 
only  of  the  contents  would  not  show  that 
such  newspaper  was  devoted  to  and  princi- 
pally made  up  of  matter  of  the  kinds  men- 
tioned In  the  act.  Here,  the  offense  is  stat- 
«d  in  the  terms  and  language  of  the  statute 


creating  It,  the  name  of  the  paper  la  stat* 
ed,  and  the  place  of  its  publication;  and  it  is 
expressly  charged  "that  said  newspaper  was 
then  and  there  devoted  to  the  publication  and 
priuclpally  made  up  of  criminal  news,"  etc., 
"contrary  to  the  form  of  the  statute."  We 
think  this  latter  averment  sufficiently  shows 
to  what  the  newspaper  was  devoted,  and  of 
what  kind  of  matter  it  was  principally  made 
up,  and  that  the  objection  that  the  indict- 
ment does  not  set  out  the  supposed  Inhibited 
matter  is  without  merit. 

The  assignment  of  error  that  plaintiff  in  er- 
ror was  tried  without  arraignment  or  plea  is 
obviated  by  the  additional  record  that  was 
filed  in  the  appellate  court  as  a  return  to  the 
writ  of  certiorari,  which  shows  that  a  plea  of 
not  guilty  was  entered  before  trial. 

It  Is  assigned  as  error  that  the  court  per- 
mitted counsel  for  the  prosecution  to  read  to 
the  Jury,  in  his  opening  argument,  a  newspa- 
per article  from  the  "Terre  Haute  [Indiana] 
Gazette."  Neither  said  article,  nor  anything 
indicating  the  character  of  the  article,  ap- 
pears in  the  abstract  of  the  record,  and  we 
are  therefore  unable  to  say  that  said  article 
was  prejudicial  to  the  rights  of  plaintiff  in  er- 
ror. 

It  is  claimed  that  ^he  third  Instruction  giv- 
en for  the  prosecution  Is  erroneous.  Said  in- 
struction directed  the  jury  that  they  should 
find  the  defendant  guilty  if  it  appeared  from 
the  evidence,  beyond  a  reasonable  doubt, 
among  other  designated  things,  "that  said 
paper  was  devoted  to  the  publication  and 
principally  made  up  of  criminal  news,  police 
reports,  and  accounts  of  criminal  deeds,  and 
stories  of  deeds  of  bloodshed,  lust,  and 
crime."  It  is  to  be  noted  that  the  words  used 
In  the  instruction  are  the  descriptive  words 
of  the  statute,  except  that  in  the  latter  the 
additional  words  "or  pictures"  precede  the 
words  "and  stories  of  deeds  of  bloodshed, 
lust,  and  crime."  The  contention  is  that 
stories  of  deeds  of  bloodshed,  lust,  and  crime, 
without  pictures  illustrating  them,  are  not 
within  the  description  of  the  statute.  We 
are  unable  to  ccncur  in  this  view.  On  the 
contrary,  we  fully  agree  with  what  was  said 
in  regard  to  this  matter  in  the  opinion  filed 
in  the  appellate  court.  Pleasants,  J.,  there 
said:  "We  hold  that  the  statute,  by  a  proper 
construction,  embraced  pictures  of  such 
deeds  with  or  without  stories,  and  stories  of 
such  deeds  with  or  without  pictures.  The 
subject  against  which  it  was  intended  to  be 
directed  was  the  matter  of  deeds  of  blood- 
shed, lust,  and  crime,  whether  presented  by 
words  or  by  pictures,  or  by  both.  The  ti- 
tle of  the  act  embraces  publications  devot- 
ed to  'Illustrating  or  describing  Immoral 
deeds.'  That  the  legislature  Intended  that 
such  matter  might  be  presented  to  minor 
children,  however  grossly,  by  pictures  with- 
out verbal  stories,  or  by  verbal  stories  with- 
out pictures,  is  a  supposition  not  to  be  enter- 
tained. They  meant  to  interdict  such  use  of 
publications  of  each  kind,— and  one  and  the 
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other;    meaning,  plainly,  either,  or  both  In 
combination." 

No  claim  Is  or  Jnstly  conld  be  made  that 
the  verdict  of  the  iwrj  and  Judgment  of  the 
trial  cotirt  are  not  amply  supported  by  the 
testimony  in  the  case.  We  find  no  substan- 
tial error  In  the  record,  and  the  Judgment  of 
affirmance  rendered  by  the  appellate  court  Is 
afitoned.    Affirmed. 


(160  111.  469) 

HARDING  et  al  t.  PEOPLE. 
(Supreme  Court  of  Illinois.     March  30,  1896.) 

CONSTITUTIOKAL  LaW — MlNINO  RsaCLiLTIONS — DOB 

Pkoobss  or  Liw. 

1.  The  act  in  force  July  1,  1887,  as  amended 
by  the  act  in  force  July  1,  1891,  requiring  own- 
ers of  coal  mines,  paying  tlieir  emidoyfis  by 
weight,  to  weigh  all  coal  mined,  for  the  purpose 
of  fizing  the  wages  of  the  employes,  is  nnconsti- 
tutional,  aa  yiolating  the  rights  of  the  employ^ 
to  contract  as  to  the  manner  in  which  their  wages 
shall  be  fixed. 

2.  Snch  act  is  also  unconstitutional  because 
made  applicable  alone  to  mines  from  which  the 
coal  is  snipped  by  water  or  rail. 

Error  to  circuit  court,  Vermillion  county; 
F.  Bookwalter,  Judge. 

William  ECarding  and  another  were  con- 
victed of  a  crime,  and  bring  error.    Reversed. 

W.  J.  Calhoun  and  H.  M.  Steely,  for  plain- 
tiffs in  error.  G.  T.  Buckingham,  T.  J. 
Soofleld,  and  M.  L.  Newell,  for  the  People. 

OARTWRIGHT,  J.  Plaintiffs  in  error  were 
indicted  and  convicted  for  a  violation  of  the 
act  requiring  the  weighing  of  coal  at  mines, 
in  force  July  1,  1887,  as  amended  by  act  In 
force  July  1,  1991.  Some  of  the  counts  upon 
which  they  were  found  guUty  charged  them 
with  a  failure  to  weigh  ail  the  coal  delivered 
from  the  mine,  and  others  charged  them  with 
not  keeping  a  correct  record  of  the  weight  of 
each  miner's  car.  The  portlcm  of  the  act  un- 
der which  the  prosecution  was  had,  mate- 
rial to  the  same,  is  as  follows: 

"Section  1.  That  the  owner,  agent  or  opera- 
tor of  every  coal  mine  In  this  state  at  which 
miners  are  paid  by  weight,  shall  provide  at 
such  mines  suitable  and  accurate  scales  of 
standard  manufacture  for  the  weighing  of  all 
coal  which  shall  be  hoisted  or  delivered  from 
.such  mines. 

"Sec.  2.  All  coal  so  delivered '  from  such 
mines  shall  be  carefully  weighed  upon  the 
scales  aa  above  provided,  and  a  correct  record 
shall  be  kept  of  the  weight  of  each  miner's 
car,  which  record  shall  be  kept  open  at  all 
reasonable  hours  for  the  inspection  of  all  min- 
ers or  others  pecuniarily  interested  in  the 
product  of  such  mine.  The  person  designated 
and  authorized  to  weigh  the  coal  and  keep 
such  record  shall,  before  entering  upon  his 
duties,  make  and  subscribe  to  an  oath  before 
some  magistrate  or  other  officer  authorized  to 
administer  oaths,  that  he  will  accurately 
weigh  and  carefully  keep  a  true  record  of  all 
coal  delivered  from  such  mine,  and  such  oath 


shall  be  kept  conspicuously  posted  at  the  {dace 
of  weighing." 

"Sec.  B.  Any  perscm,  owner  or  agent,  operat- 
ing a  coal  mine  In  this  state  who  shall  fall  to 
comply  with  the  provisions  of  this  act,  or  who 
shall  obstruct  or  hinder  the  carrying  out  of 
Its  requirements,  shall  be  fined  for  the  first 
offense  not  less  than  fifty  dollars  ($50)  nor 
more  than  two  hundred  dollars  ($200);  for  the 
second  offense  not  less  than  two  hundred  dol- 
lars ($200)  nor  more  than  five  hundred  dol- 
lars ($500);  and  for  a  third  offense  not  lesa 
than  five  hundred  dollars  ($500),  or  be  Im- 
prisoned In  the  county  Jail  not  less  than  six 
months  nor  more  than  one  year:  provided, 
that  the  provisions  of  this  act  shall  apply 
only  to  coal  mines  whose  product  shall  be 
shipped  by  rail  or  water." 

The  constitutionality  of  this  act  is  challen- 
ged by  plaintiffs  in  error,  and  this  is  the  only 
question  that  will  be  considered,  although  the 
application  of  the  statute  to  this  case  is  dis- 
puted, and  questions  of  variance,  and  of  er- 
ror in  the  giving  and  refusing  of  instructions, 
are  also  raised.  It  is  objected  that  the  act  is 
in  violation  of  section  2  of  article  2  of  our  con- 
stitution, which  provides  that  no  person  sliall 
be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law,  because  it  singles  ont 
operators  of  one  class  of  coal  mines  and  im- 
X)oses  restrictions  upon  them  not  required  to 
be  borne  by  operators  of  other  mines,  or  by 
persons  engaged  In  other  business,  and  also  by 
interfering  with  the  right  of  employer  and  la- 
borer to  contract  with  each  other.  The  Con- 
solidated Goal  Company  had  owned  and  op- 
erated the  mine  where  plaintiffs  in  error  were 
employed  for  six  or  seven  years.  The  greater 
part  of  its  product  was  shipped  from  the  mine 
by  rail,  on  the  Wabash  Railroad,  and  sold  In 
other  markets.  All  the  coal  so  shipped  waa 
correctly  weighed  on  scales  of  standard  man- 
ufacture by  the  company,  at  the  mine,  be- 
fore being  dumped  into  the  railroad  cars,  and 
a  correct  record  was  made  of  the  weight  of 
each  miner's  car,  and  that  record  was  posted 
and  kept  open  at  all  reasonable  hours  for  the 
Inspection  of  the  miners  or  any  person  inter- 
ested. During  this  time  the  company  had  also 
furnished  the  Wabash  Railroad  Company 
with  cool  for  Its  locomotives,  which  was  de- 
livered at  the  mine,  into  the  tenders  of  the 
locomotives,  as  they  stopped  there  for  coaL 
There  were  about  230  miners  employed,  and 
the  average  output  of  the  mine  was  from  700- 
to  950  tons  of  screened  coal  per  day.  The 
miners  were  paid  55  cents  per  ton  for  screened 
coal.  About  the  last  100  miners'  cars  that 
came  up  in  the  evening  of  each  day  would  be 
placed  on  the  storage  tra(dc8,  for  the  purpose 
of  coaling  the  locomotives  during  the  night 
and  the  next  day.  This  last  coal  was  not 
weighed,  but  each  miner  was  given  the  aver- 
age weight  of  the  cars  sent  up  by  Mm  and 
weighed  during  the  day  as  the  weight  of  hia 
last  car,  crediting  him  with  the  average 
weight  of  the  cars  mined  by  him  that  day  that 
had  been  actually  weighed.    By  the  act  nnder 
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consideration  Its  provisions  are  applied  only 
to  coal  mines  whose  produce  is  shipped  by  rail 
or  water,  and  the  learned  attorney  general 
and  counsel  for  the  people  construe  the  pro- 
vision as  making  the  law  applicable  to  each 
mine  where  the  major  portion  of  its  product 
Is  BO  shipped.  However  that  may  be,  it  Is 
plain  that  the  act  not  only  singles  out  the 
operator  of  a  mine,  and  imposes  restrictions 
and  burdens  upon  him,  as  to  the  use  and  en- 
joyment of  his  property,  that  are  not  im- 
I>08ed  ui>on  other  branches  of  business  sim- 
ilarly situated  and  conducted,  but  it  divides 
the  operators  of  mines,  and  only  applies  its 
provisions  to  those  whose  product  is  shipped 
In  a  certain  manner.  In  the  various  constl- 
tntions  the  phrases  "due  process  of  law"  and 
"the  law  of  the  land"  are  used  interchange- 
ably, sometimes  one  being  employed  and 
sometimes  the  other;  but  they  are  synony- 
mous, and  the  meaning  is  the  same  in  every 
case.  Cooley,  Const.  Llm.  353.  In  Millelt  T. 
People,  117  IlL  2M,  7  N.  B.  631,  It  was  said 
of  this  phrase,  "And  this  means  general  pub- 
lic law,  binding  upon  the  members  of  the  com- 
munity, under  all  circumstances,  and  not  par- 
tial or  private  laws,  affecting  the  rights  of 
private  Individuals  or  classes  of  individuals," 
—citing  Janes  v.  Heynolds,  2  Tex.  251;  Wyne- 
hemer  v.  People,  13  N.  T.  376;  Yanzant  v. 
Waddel,  2  Yerg.  209.  And  the  same  declara- 
tion was  made  in  Frorer  v.  People,  141  111. 
171,  31  N.  E.  885,  where  the  statute  prohibit- 
ing engaging  in  Iceeping  a  truclc  store  was 
held  unconstitutional,  and  in  Braceville  Ooal 
Co.  v.  People,  147  111.  66,  35  N.  E.  62,  where 
the  same  conclusion  was  reached  as  to  an  act 
to  provide  for  the  weekly  payment  of  wages 
by  a  cortwratlon. 

The  right  to  enact  such  a  statute  does  nol 
arise  out  of  the  police  power,  where  much 
latitude  is  allowed  in  determining  wliat  may 
tend  to  insure  the  comfort,  safety,  or  welfare 
of  society;  and  It  is  not  authorized  by  sec- 
tion 20  of  article  4  of  fbe  constitution,  pTx>- 
vldlng  for  laws  to  secure  safety  to  cool  min- 
ers. MlUett  V.  People,  supra.  Each  person 
subject  to  the  laws  has  a  right  tliat  he  shall 
be  governed  by  general  public  rules.  Laws 
and  regulations  entirely  arbitrary  in  their 
character,  singling  out  x>articnlar  persons  not 
distinguished  from  others  in  the  community 
by  any  reason  applicable  to  such  persons,  are 
not  of  that  class.  Distinctions  in  rights  and 
privileges  must  be  based  upon  some  distinc- 
tion or  reason  not  applicable  to  others.  In 
Braceville  Coal  Co.  v.  People,  supra.  It  Is 
said:  "And  it  Is  only  when  such  distinctions 
exist  that  differentiate  in  important  particu- 
lars persons  or  classes  of  persons  from  the 
body  of  the  people,  that  laws  having  opera- 
tion only  on  such  particular  persons  or  classes 
of  persons  have  been  held  to  be  valid  enact- 
ments." No  possible  reason  or  distinction, 
affecting  any  interest,  justifying  the  division 
of  mines  made  by  the  act,  has  been  suggest- 
ed, except  that  It  might  be  Intended  to  reach 
mines  in  which  the  larger  number  of  miners 
v.43N.£.no.8 — 4U 


were  employed.  But  this  Is  not  the  divi- 
sion or  dlstlnctlMi  made,  and  does  not  in  any 
manner  follow  from  such  division.  It  is  not 
the  language  or  purport  of  the  act,  and,  if 
such  had  been  the  Intention  of  the  legisla- 
ture, it  would  certainly  have  been  made 
manifest  by  basing  the  division  or  distinc- 
tion upon  the  number  of  miners  employed. 
The  act  applies  equally  to  the  owner  of  a 
small  mine,  where  the  product  may  not  ex- 
ceed a  car  load  per  day,  and  the  owner  of 
a  mine  such  as  that  of  the  Consolidated  Coal 
Company.  The  distinction  Is  based  solely 
upon  the  fact  of  the  product  being  shipped 
by  rail  or  water,  and  coimsel  have  been  able 
to  suggest  no  reason  why  the  legislature 
should  require  the  product  of  such  a  mine 
to  be  weighed  in  the  manner  specified,  and 
not  that  of  another  mine  where  the  product 
is  sold  on  the  spot.  The  distinction  between 
operators  who  sell  their  product  at  the  mine 
to  some  shipper,  who  ships  it  away  to  the 
market,  and  those  who  themselves  ship  their 
coal  by  rail  or  water,  is  purely  arbitrary. 
Any  reason  that  would  apply  to  one,  calling 
for  a  restriction  upon  the  manner  of  doing 
business,  would  be  equally  applicable  to  the 
other;  and  special  burdens  and  restrictions 
upon  one  class,  not  imposed  upon  the  other, 
constitute  an  arbitrary  deprivation  of  rights. 
As  the  act  makes  that  an  offense,  if  commit- 
ted by  a  person  engaged  in  one  branch  of 
mining,  which.  If  done  by  persons  In  another 
branch  of  the  same  business.  Is  lawful,  with- 
out any  reason  for  distinction  between  the 
two,  we  must  regard  it  as  unconstitutlonaL 

In  Millett  V.  People,  supra,  and  Bameey  v. 
People,  142  lU.  380,  32  N.  E.  364,  where  provi- 
sions similar  to  those  of  the  act  now  under 
consideration  were  held  to  be  unconstitution- 
al and  void,  the  general  right  of  the  laborer 
and  employer  to  contract  In  regard  to  the 
price  of  labor,  and  the  method  of  ascertain- 
ing the  price,  was  asserted;  and  the  role 
was  laid  down  that  any  restriction  upon  that 
right  Is  a  deprivation  of  both  liberty  and 
property  within  the  meaning  of  the  consti- 
tutional provision.  In  view  of  the  discus- 
sion of  the  principles  Involved  in  those  cases, 
no  extended  statement  of  them  will  be  nec- 
essary here.  This  act  makes  It  an  offense 
against  the  law  foi  the  employer  and  laborer, 
at  any  coal  mine  at  which  the  miners  are 
paid  by  weight,  to  determine  upon  the 
weight  of  any  miner's  car,  or  any  lot  of  coal, 
by  any  other  method  than  that  pointed  out 
by  the  statute.  A  failure  to  weigh  a  car, 
and  to  keep  a  correct  record  of  the  weight, 
renders  the  operator  liable  to  the  penalties 
prescribed  by  the  act,  although  he  and  the 
laborer  may  have  agreed  upon  the  weight  of 
the  car,  or  contracted  for  other  methods  of 
determUilng  the  weight  This  Is  well  illus- 
trated by  the  facts  of  this  case.  The  last 
cars  that  came  up  in  the  evening  of  each 
day,  designed  for  coaling  the  locomotives, 
would  not  be  weighed  until  the  coal  was 
damped  into  the  tenders,  so  that  the  miners 
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conid  not  obtain  the  welgbts  until  the  next 
day,  and  they  wanted  them  the  same  even- 
ing. For  this  reason,  and  at  the  Instance  of 
the  mlnerR,  It  had  been  the  custom  for  six 
years  to  give  each  miner  the  weight  accord- 
ing to  the  system  above  stated.  When  the 
company  attempted  to  change  this  system 
and  weigh  the  coal,  the  miners  objected,  and 
Insisted  upon  the  custom  of  averaging 
weights.  No  objection  was  ever  made  by 
any  miner  to  this  manner  of  arriving  at  the 
weight,  instead  of  weighing  the  cars  on  the 
scales.  Here  was  an  arrangement,  amount- 
ing to  a  contract  between  the  parties,  with 
which  all  the  contracting  parties  were  satis- 
fled,  and  the  testimony  upon  which  plaintiffs 
in  error  were  convicted  came  from  miners 
who  left  during  the  miners'  strilie  of  1894, 
and  were  not  again  employed  by  the  com- 
pany. It  seems  that  a  law  which  deprives 
men  engaged  in  the  business  of  mining  from 
contracting  with  each  other  for  the  purpose 
of  ascertaining  the  weight  of  the  coal  mined, 
or  the  amount  due  them,  in  any  manner  mu- 
tually satisfactory,  cannot  be  sustained. 
That  such  is  the  effect  of  this  law  is  the  con- 
tention of  counsel  for  the  people,  and  It  is 
only  upon  the  assumption  that  the  law  does 
so  control  the  power  to  contract,  that  a  con- 
viction could  have  been  had  in  this  case; 
for,  as  already  seen,  the  parties  had  contract- 
ed otherwise.  This  act  takes  away  the  free- 
dom of  contracting  by  the  parties  for  the  as- 
certainment of  the  weight  of  coal,  except  by 
a  certain  method;  and,  in  our  opinion,  it  is 
unconstitutional.  The  Judgment  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tion to  the  circuit  court  to  discharge  the  de- 
fendantti.     Judgment  reversed. 


(149  N.  T.  ISO) 

ALLEN  V.  ALLEN  et  aL 

(Conrt  of  Appeals  of  New  York.     April  21, 

1896.) 

WitXS— CONBTBDCTION— BePARATB    TbCSTS— TbR- 

XINATION  OF  ThUBTH— APPBAL— Sur- 

riCIBNCY  OF  KSOOBD. 

1.  Testator  devised  his  property  in  tmst,  di- 
recting that,  of  the  income,  six-tenths  should  l>e 
paid  to  big  son  and  four-tenths  to  his  dftughter. 
He  directed  that  his  estate  should  l}e  divided  in- 
to two  parts,  as  nearly  as  might  be,  in  the  pro- 
portions named;  that  the  snare  of  six-tenths 
should  be  held  in  trust  for  the  I>enefit  of  his  son 
during  his  life,  and  o£  his  son's  wife  during  her 
life,  if  she  survived  liim,  but  no  longer;  and 
that  the  share  of  four-tenths  should  be  held  in 
trust  for  his  daughter  during  her  life;  that  they 
should  be  held  as  separate  and  distinct  funds. 
Upon  the  death  of  his  son  and  his  wife,  and  of 
the  daughter,  the  whole  estate  was  to  go  to 
seven  grandchildren  in  equal  parts,  share  and 
share  alike,  in  fee.  Held,  that  the  will  must  be 
construed  as  creating  two  separate  and  distinct 
trusts,  one  for  the  life  of  the  son  and  his  wife, 
and  the  other  for  the  life  of  the  daughter.  19 
N.  Y.  Snpp.  419.  affirmed. 

2.  Under  the  provisions  as  to  the  devise  to 
the  grandchildren,  the  estate  so  held  in  each 
trust  fund  should,  upon  the  death  of  the  ben- 
eficiary, be  divided  per  capita  among  the  seven 
grandchildren. 

3.  A  suggestion,  on  aH>eal,  that  the  appeal 


should  be  dismissed,  for  the  reason  that,  upon 
the  record,  there  is  nothing  to  show  serriee  of 
process  upon  one  of  the  parties,  will  not  be  en- 
tertained, in  the  absence  of  a  formal  motion,  it 
being  but  fair  to  presume,  upon  motion,  that 
proper  proof  of  service  would  be  presented. 

Appeal  from  supreme  court,  general  term. 
Fifth  department 

This  was  an  action  brought  by  W.  Cleve- 
land Allen  against  Margaret  Gertrude  Allen 
and  others  to  determine  the  validity  of  the 
will  of  Lewis  Allen  Bailey,  deceased.  A 
Judgment  sustaining  the  validity  of  the  will 
was  affirmed  by  the  general  term  (19  N.  Y. 
Supp.  419),  and  defendants  appealed.  Af- 
firmed. 

The  following  provisions  of  the  will  are 
nwterlal,  viz.: 

"(4)  It  is  my  will  and  intention  that  my 
said  two  children  shall  share  in  all  the  in- 
come, revenue,  benefits,  and  advantages  of 
my  estate  in  the  following  proportions:  My 
said  son,  William  Cleveland  Allen,  shall 
have  six-tenths  (6-10)  and  my  said  daughter 
shall  have  four-tenths  (4-10)  thereof,  as  near- 
ly as  may  be.    •    •    • 

"(5)  I  do  hereby  give,  devise,  and  bequeath, 
all  and  singular,  the  rest,  residue,  and  re- 
mainder of  my  estate,  both  real  and  perstm- 
al,  to  John  Auchlnvole  and  Franidln  Sidway, 
both  of  said  city  of  Buffalo,  and  to  the  sur- 
vivor of  them,  In  trust,  nevertheless,  and  to 
and  for  the  following  uses  and  purposes,  to 
wit:  [Here  follow  a  power  of  sale  and  de- 
tails not  material  to  this  appeal.]"  Subdi- 
vision 1  provides  for  payment  of  taxes,  etc. 
"Subdivision  2:  To  pay  over  in  the  propor- 
tions mentioned  [four-tenths]  to  my  daugh- 
ter and  [six-tenths]  to  my  said  son  of 
the  remainder  of  said  rents,  Issues,  and 
proceeds  to  my  said  son,  WUIis  Cleve- 
land Allen,  or.  In  their  or  his  discretion, 
to  use  and  apply  the  same  to  and  for  the 
support  and  maintenance  of  my  son  and 
his  family  during  bis  natural  life,  or  to  his 
widow,  if  she  survive  him,  during  her  nat- 
ural life.  Subdivision  3:  To  pay  over  hi  the 
proportion  aforesaid,  of  said  remainder  of 
said  rents,  issues,  etc.,  to  my  said  daughter, 
Margaret  Gertrude,  or,  in  bis  or  their  discre- 
tion, to  use  and  apply  the  same  to  and  for  the 
support  and  maintenance  of  my  said  daugh- 
ter, Margaret  Gertrude,  and  her  children  dur- 
ing her  natural  life. 

"(6)  As  it  is  my  wish  and  intention  that. 
In  the  dlvIslMi  of  my  estate  as  aforesaid,  for 
the  benefit  of  my  said  children,  the  share 
held  in  trust  for  the  benefit  of  my  said  son 
shall  consist  primarily  of  my  real  estate  and 
personal  property  on  Grand  Island,  and  that 
the  share  held  in  trust  for  the  benefit  of  my 
said  daughter  shall  consist  primarily  of  my 
real  estate  and  personal  property  In  the  city 
of  Buffalo,  and  as  I  desire  that  the  division 
of  my  said  estate  be  made  with  great  care 
and  strict  equity  by  said  trustees,  therefore, 
I  hereby  authorize  and  request  them,  as  soon 
after  my  decease  as  practicable,  to  appoint 
and  employ  such  and  so  many  suitable,  pcop- 
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er,  and  expert  persons  as  they  maj  deem 
necessary  to  make  an  inventory  and  ap- 
praisal of  all  tbe  real  and  personal  property 
and  estate  of  which  I  may  die  possessed, 
and  to  pay  such  persons  a  reasonable  and 
proper  compensation  for  their  services  ont  of 
my  said  estate,  and  snch  inventory  and  ap- 
praisal, when  made,  shall  be  binding  ai^d 
conclusive  upon  all  penions  interested  in  my 
estate,  and  the  value  placed  upon  said  prop- 
erty in  and  by  such  appraisal  and  inventory 
shall  be  deemed  and  taken  to  be  the  true 
value  thereof,  for  the  purpose  of  settling,  di- 
viding, and  distributing  the  same  according 
to  tbe  provisions  hereof.  And  for  the  pur- 
pose of  preventing,  so  far  as  is  possible,  any 
disputes  or  difficulties  concerning  my  said 
estate,  or  the  management,  division,  or  dispo- 
sition thereof,  I  do  hereby  will  and  direct 
that  said  trustees  divide  Uie  same  into  two 
several  funds  or  parts,  one  to  be  composed 
of  six-tenths  thereof  and  the  other  of  four- 
tenths  of  the  same,  as  nearly  as  practicable," 
etc.  "Ajid  when  said  two  sums  shall  be  so 
separated  from  eaeh  other,  upon  the  baBls 
and  in  the  iH^>portlons  aforesaid,  they  shall, 
from  that  time  forth,  and  until  the  decease 
of  both  my  said  son  and  daughter  and  my 
son's  wife,  be  and  remain  separate,  distinct, 
and  independent  funds,  held  in  trust,  one 
[said  six-tenths  part]  for  the  benefit  of  my 
son  and  his  family  and  the  other  [said  four- 
tenths  part]  for  the  benefit  of  my  daughter 
and  her  family,  as  herein  directed,  and  there 
shall  be  no  further  conuninf ling  or  changing 
them,  or  either  of  them,  until  the  death  of 
both  my  said  son  and  daughter  and  my  said 
son's  wife.    •    •    • 

"(7)  In  case  my  son,  W.  Cleveland  Allen, 
shall  die,  leaving,  him  surrirlng,  a  widow 
and  a  child  or  children,  descendants  or  de- 
scendant of  a  deceased  child  or  widow,  then, 
In  such  case,  I  will  and  direct  that  the  share 
or  fund  hereinbefore  devised  or  bequeathed 
for  the  benefit  of  my  said  son  and  his  widow, 
then.  In  such  case,  I  will  and  direct  that  the 
share  or  fund  hereinbefore  devised  or  be- 
queathed for  theb«iefitofmy  said  son  and  his 
family  shall  continue  to  beheld  intmcrtfor  the 
benefltofhiswldowand  family  so  long  as  said 
widow  sliall  live,  but  no  longer,  and  that  said 
trustees  or  the  survivor,  successor  or  suc- 
cessors, shall  use  and  apply  the  rents.  Issues, 
Income,  profits,  and  proceeds  thereof  to  and 
for  the  Bupp<»rt  and  maintenance  of  said  wid- 
ow and  family,  or  of  such  of  them  as  may 
be  in  need  thereof. 

"(8)  From  and  after  the  decease  of  my  son 
and  his  wife,  and  of  my  said  daughter,  I 
give,  devise,  and  bequealJi  my  entire  estate, 
real,  personal,  mixed,  unto  my  seven  grand- 
children, to  wit,  the  two  children  of  my 
daughter,  Margaret  Gertrude  Allen,  and  the 
five  children  of  my  said  son,  William  Cleve- 
land Allen,  each  of  said  grandchildren  to 
take  one-seventh  part  of  said  estate,  share 
and  share  alike,  to  them,  their  heirs,  assigns 
forever.    •    •    *".  . 


Spencer  Clinton,  for  appellants.  George 
Wadsworth,  for  respondents. 

BARTLBTT,  J.  (after  stating  the  facts). 
The  learned  guardian  ad  litem  tor  the  Infant 
respondents  takes  the  preliminary  point  that, 
upon  the  record  as  presented,  this  appeal 
cannot  be  entertained,  as  it  does  not  appear 
that  his  clients  were  ever  served  with  pro- 
cess. It  is  sufficient  answer  to  this  sugges- 
tion that  such  a  point  ought  to  be  brought  to 
the  attention  of  the  court  upon  a  formal  mo- 
tion to  dismiss  appeal  after  notice  to  all  par- 
ties. The  record  contains  affidavits  used  in 
the  proceeding  to  procure  the  appointment 
of  the  guardian  ad  litem  which  recite  the 
due  service  of  tlie  summons  and  complaint 
on  the  Infant  defendants.  In  making  up  the 
record  for  this  appeal  it  was  not  necessary 
to  incumber  it  with  all  the  papers  and  pro- 
ceedings in  the  cause,  and  It  is  fair  to  as- 
sume that,  if  the  matter  of  service  had  been 
duly  challenged  upon  motion,  the  proper 
proofs  would  have  been  produced. 

The  respondents  raise  a  further  point, 
which  is  presented  on  motion  made  to  dis- 
miss the  appeal  upon  the  gronnd  that  the 
case  has  been  settled.  The  papers  on  this 
motion  are  voluminous,  and  we  have  ex- 
amined them  with  care.  In  view  of  the  con- 
clusion we  have  reached  upon  the  merits. 
It  has  seemed  to  us  the  wiser  course  to  deny 
the  motion,  without  costs,  and  to  entertain 
the  apiieal. 

This  action  was  brought  for  the  partition 
of  the  real  estate  of  Lewis  F.  Allen,  de- 
ceased, and  the  will  of  the  decedent  was 
pleaded  as  a  defense  to  the  action.  The  tes- 
tator died  in  the  city  of  Buffalo  on  the  4th 
day  of  Hay,  1890,  leaving,  him  surviving,  two 
children,  a  son  and  a  daughter,  and  seven 
grandchildren.  His  son  had  five,  and  his 
daughter  two,  infant  children.  The  will  is 
attacked  as  creating  a  trust  which  is  to  con- 
tinue for  a  greater  period  than  two  lives  in 
being  at  the  death  of  the  testator.  It  is  un- 
doubtedly true  that  the  will  is  Inartlficially 
drawn,  and  that  the  draftsman  did  not  al- 
ways keep  clearly  in  mind  the  scheme  of  the 
testator,  as  limited  by  the  statute.  We  are, 
however,  of  opinion  that  a  careful  reading 
of  the  win  discloses  the  clear  intent  on  the 
part  of  the  testator  to  make  a  lawful  dispo- 
sition of  his  estate.  In  approaching  the  con- 
struction of  this  will  we  are  to  be  guided  by 
two  well-recog^nlzed  rules  of  construction,  to 
the  effect  that  the  Intent  of  the  testator  must 
be  carried  out  if  possible,  and  that  the  por- 
tions of  the  will  in  fiarl  materia  must  be  read 
together. 

The  testator,  at  tbe  outset,  bequeaths  cer- 
tain sx)eclfic  legacies  to  his  son  and  his 
daughter.  He  then  recapitulates  transac- 
tions with  and  advances  to  his  children,  and 
explains  that  his  daughter  has  received  a 
larger  person  of  his  estate  than  his  son. 
For  this  reason  he  declares  it  to  be  his  will 
and  tntentiOD  that  bte  children  shall  enjoy^ 
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during  their  respective  lives,  the  Income  of 
his  estate  in  the  proportion  of  six-tenths  to 
his  son  and  fonr-tenths  to  his  daughter. 
This  explanatory  portion  of  the  will  pnscedes 
the  creation  of  the  trust,  and  Indicates  clear- 
ly that  it  was  the  dominant  purpose  of  the 
testator  to  divide  the  income  of  his  estate 
between  his  children  In  the  proportions  nam- 
ed, and  to  dispose  of  the  principal  in  the 
manner  Indicated  by  the  trust  Thereupon 
he  gave,  devised,  and  bequeathed  an  the 
residue  of  his  estate,  real  and  personal,  to 
trustees  In  trust,  with  power  to  sell  and 
convey,  invest  and  reinvest  The  trustees 
were  directed  to  pay  over  to  the  testator's 
son  six-tenths  of  the  rents.  Issues,  and  pro- 
ceeds of  the  trust  estate,  or,  In  their  discre- 
tion, to  apply  the  same  for  the  support  and 
maintenance  "of  my  son  and  his  family  dui^ 
Ing  his  natural  life,  or  to  his  widow.  If  she 
survive  him,  during  her  natural  life,"  and 
also  to  pay  over  four-tenths  of  the  rents,  etc., 
to  his  daughter,  or  to  use  and  apply  them 
"for  the  support  and  maintenance  of  my 
said  daughter,  Margaret  Gertrude,  and  her 
children  during  her  natural  life."  The  testa^ 
tor  then  Instructs  his  trustees  with  great 
minuteness  as  to  the  manner  In  which  they 
should  deal  with  his  estate  hi  administering 
the  trust  He  directs  them  to  divide  his 
estate  into  two.  several  funds  or  parts,  one 
to  be  composed  of  six-tenths  thereof,  and  the 
other  of  four-tenths  of  the  same,  as  nearly 
as  practicable,— the  son's  share  to  be  com- 
posed of  real  estate  and  personal  property  on 
Grand  Island,  and  the  daughter's  share  of 
real  estate  and  personal  property  In  the  city 
of  BufTalo,— and  an  Inventory  and  appraisal 
of  his  entire  estate  were  to  be  made  by  ex- 
perts. The  testator  directed  that  the  sepa- 
rate funds  or  parts  should  remain  separate, 
distinct  and  independent  and  not  be  com- 
mingled in  any  way  during  the  existence  of 
the  trust  The  vrill  further  provides,  as  to 
the  son's  share,  that  If  the  latter  dies  leav- 
ing a  widow,  the  trust  as  to  that  share 
should  continue  "so  long  as  said  widow  shall 
live,  and  no  longer." 

We  have  thus  disclosed  the  entire  scheme 
of  the  testator.  If  the  result  he  had  desired 
to  accomplish  had  been  simply  the  division 
of  the  income  of  his  estate,  during  the  lives 
of  his  son  and  daughter,  between  them.  In 
the  proportions  named,  there  would  have 
been  no  occasion  for  the  creation  of  separate 
shares,  as  the  estate  could  have  been  placed 
in  trust  as  one  fund,  to  continue  during  the 
lives  of  the  son  and  daughter.  It  is,  how- 
ever, manifest  that  the  testator,  under  legal 
advice,  found  that  he  had  three  lives  to 
deal  with  Instead  of  two,  as  It  was  his  desire 
to  continue  the  trust  embracing  his  son's 
share  during  the  life  of  the  son's  widow.  If 
she  survived  him.  To  meet  this  situation, 
and  avoid  a  violation  of  the  statute,  It  be- 
came necessary  to  create  separate  trusts  as 
to  the  two  shares.  We  think  the  reasonable 
construction  of  the  wlU  leads  to  this  result 


and,  whUe  there  are  separate  sentences,  read 
without  reference  to  the  context  which  seem 
to  indicate  that  the  draftsman  has  not  al- 
ways expressed  his  Ideas  with  perfect  clear- 
ness, yet  the  will,  read  as  a  whole,  and  con- 
strued In  the  light  of  the  manifest  Intent 
of  the  testator,  creates  two  valid  and  distinct 
tjnists. 

We  do  not  deem  It  necessary  to  comment 
In  detail  upon  the  various  provisions  of  the 
wUl  relied  upon  as  indicating  a  violation  of 
the  statute.  We  will,  however,  allude  to  the 
one  which  Is  most  commented  upon,  being 
subdivision  8,  reading  as  follows:  "From 
and  after  the  decease  of  my  son  and  his  wife 
and  of  my  said  daughter,  I  give,  devise,  and 
bequeath  my  entire  estate,  real,  personal, 
mixed,  unto  my  seven  grandchildren,  to  wit, 
the  two  children  of  my  daughter,  Margaret 
Gertrude  Allen,  and  the  five  children  of  my 
said  son,  William  Cleveland  Allen,  each  of 
said  grandchildren  to  take  one-seventh  part 
of  said  estate,  share  and  share  alike,  to 
them,  their  heirs,  assigns  forever."  TUa 
provision  Indicates  some  confusion  of  ideas, 
and  is  not  expressed  In  Uiat  clear  and  un- 
mistakable language  that  should  character- 
ize a  last  will  and  testament;  but  we  are 
of  opinion  there  is  no  insuperable  difficulty 
in  construing  It  in  such  a  manner  as  will 
sustain  the  validity  of  the  wlIL  This  Is  an 
attempt  to  deal  with  both  of  the  trust  shares 
in  a  general  clause,  and  it  must  be  severally 
applied  to  each  of  the  clauses,  as  if  it  bad 
said,  in  express  terms,  "On  the  death  of  my 
son,  or  his  wife.  If  she  survives  him,  I  give, 
devise,  and  bequeath  the  estate  In  his  trust 
share  equally  to  my  grandchildren  per  cap- 
ita, and  not  per  stirpes;  and,  on  the  death  of 
my  said  daughter,  the  principal  of  her  share 
I  give,  devise,  and  bequeath  In  like  manner." 

The  guardian  ad  litem  makes  the  point  that 
the  power  of  sale,  as  expressed  in  the  will, 
giving  the  trustees  power  to  sell  and  to  in- 
vest and  reinvest  the  proceeds,  saves  this 
trust  from  the  condemnation  of  the  statute, 
as  the  power  of  alienation  is  not  suspended. 
We  think  this  position  cannot  be  maintained, 
as  the  estate,  notwithstanding  the  power  of 
sale  and  Its  Incidents,  is  stlU  fettered  by  the 
trust 

We  are  of  opinion  that  the  disposition 
made  of  this  case  by  the  courts  below  was 
right  and  the  judgment  appealed  from 
should  be  affirmed,  with  costs.  All  concur, 
except  HAIGHT,  J.,  not  sitting.  Judgment 
affirmed. 


(1<9  N.  Y.  S28) 

CORLEY    V.   McBLMBEIi   et  aL 

(Court  of  Appeals  of  New  York.     April  1^ 

1886.) 

Wills— BxrcsAi.  to  Probats— Effect  ab  toDst- 

I8KB  —  APPBAL —  ObJSOTION  SOT 

Raised  Bblow. 
1.  Under  Code  Civ.  Proc.  I  2627,  providhig 
that  probate  of  n  wUI  of  real  property  estab- 
lishes presumptively  only  all  matters  determined 
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by  the  sorrocate,  bat  whidi  is  aOent  aa  to  flie 
effect  of  a  decree  reftising  probate,  a  derisee, 
made  defendant  in  a  snbseqnent  partition  Emit 
between  the  heirs  at  law,  is  not  condnded  by  the 
soirogate's  refusal  to  probate  the  will  on  the 
noond  that  it  was  prociured  by  frand  and  nndae 
inflnence,  bm  is  entitled  to  haye  its  Talidity  as 
a  testamenta^  disposition  of  testator's  land  tried 
by  jury,  Dotwithstandine  such  derisee  was  a  toI- 
ontary  party  tc  the  probate  proceedings.  S3  N. 
Y.  Snpp.  862,  affirmed. 

2.  After  the  refusal  of  the  surrogate  to  ad- 
mit a  will  to  probate,  a  pcutition  suit  was  be- 
gun between  the  heirs,  in  which  a  devisee  who 
was  made  defendant  asserted  the  Tulidity  of 
the  will:  and,  the  surrogate's  decree  being  offer- 
ed by  plaintiff  and  objected  to,  it  was  stipulated 
that,  if  the  oonrt  should  dedde  that  the  yalidi^ 
of  the  will  had  not  been  conduaiyely  determined, 
such  issue  should  be  tried  by  a  jury  at  a  subse- 
quent term.  Thereafter  the  court  decided  that 
flie  surrogate's  decree  did  not  condude  the  par- 
ties dainung  under  the  will,  and,  when  the  fury 
trial  came  on,  exduded  such  decree,  which  plain- 
tiff offered  "on  the  ground  that  it  was  res  judi- 
cata." Beld,  that  plaintiff  could  not,  on  appeal, 
contend  that  the  decree  should  haye  been  admit- 
ted as  prima  facie  evidence  of  the  invalidity  of 
the  wilL     Bartlett,  J.,  dissenting. 

3.  A  right  to  try  by  jury  the  title  to  land 
devised  by  a  will  is  not  waived  by  failure  of  the 
devisee  to  demand  a  jury  trial  before  the  surro- 
gate on  an  application  for  probate  of  the  will. 

Appeal  from  supreme  cotirt,  general  tenn, 
Second  deiMUtment 

Action  by  Rose  Corley,  as  one  of  the  heirs 
at  law  of  Patrick  Trenor,  deceased,  against 
James  McMmeel  and  others,  for  partition. 
A  judgment  In  favor  of  defendant  Annie  B. 
Stover  was  affirmed  by  the  general  tenn  03 
N.  Y.  Snpp.  862),  and  plaintiff  and  the  de- 
fendants other  than  said  Stover  appeal.  Af- 
firmed. 

Charles  B.  Hnghes  and  Robert  Sewell,  for 
appellaitlB.  Charles  J.  Patterson,  tor  respond- 
ents. 

GRAY.  J.  In  Older  to  have  a  dearer  onder* 
standing  of  the  appellants'  case,  it  Is  neces- 
sary to  state  a  few  facts  connected  with  the 
lltlgatl<ML  The  action  was  brought  by  plaln- 
tifl,  as  one  of  the  heirs  at  law  of  Patrick 
Trenor,  deceased,  for  the  partition  of  c»tain 
real  estate  of  which  he  died  seised;  and  she 
joined  as  parties  defendant  the  other  heirs, 
the  executors  of  his  will,  and  Mrs.  Stover,  to 
whom  he  had  devised  his  real  estate;  The 
complaint  alleged  the  presentation  of  the  will 
to  the  sorrogate'B  court  of  the  city  and  coon- 
ty  of  New  Ywk  for  probate,  and  a  decree 
thereof  adjudging  the  will  to  be  void,  for  hav- 
ing been  obtained  by  fraud.  The  answer  of 
the  respondent.  Stover,  asserted  the  validity 
of  the  will,  and  claimed  the  property  devised 
to  her  thereby.  When  the  Issues  came  on  for 
trial  in  the  supreme  court,  before  Mr.  Justice 
KeUogg  and  a  jnry.  the  sum^ate's  decree 
above  mentioned  being  offered  in  evidence  by 
plaintiff,  and  being  objected  to,  a  stipulation 
of  the  parties  was  entered  Into,  whereby  all 
the  issues,  except  that  touching  the  validity 
of  the  win,  were  to  be  tried  by  the  court  with- 
out a  Jury,  and,  U  it  should  thereupon  be  de- 
cid(ed  that  the  validity  of  the  will  had  not 
been  determined  conclusively,  that  that  Issue 


should  be  Med  at  some  subsequent  term  of 
the  court  by  a  jury.  The  Jnry  then  being 
discharged,  the  surrogate's  decree  was  rec^T* 
ed  in  evidoice,  and  decision  was  reserved  as 
to  its  effect  Thereafta  Mr.  Justice  Kellogg 
filed  his  decision,  which  found  the  facts  as  to 
the  relatiomship  of  the  parties,  and  as  to  the 
proceedings  for  and  upon  the  probate  of  the 
will;  also,  that  Mrs.  Stover,  "ciaimiiig  to  be 
a  legatee  tmder  the  said  alleged  will  and  tes- 
tament, duly  appeared,  and  was  a  party  to 
the  proceeding,"  etc.;  and  that  the  decree  of 
the  sum^ate  had  adjudged  the  will  to  be  void. 
As  conclusions  of  law,  he  held  that  the  decree 
was  not  conclusive  as  to  the  parties  claiming 
under  the  wiU;  that  the  will  might  be  proved 
in  the  action  by  any  iiarty  claiming  any  in- 
terest in  the  lands  and  that  under  the  stipula- 
tion the  issue  touching  the  validity  of  the  will 
must  be  tried  by  a  jury.  Th«reafter  that 
trial  came  on  before  Mr.  Justice  Gaynor  and 
a  jnry,  who  rendered  iheiv  verdict  in  favor  of 
Mrs.  Stover  upon  the  issues,  and  upon  the  re- 
ceipt of  that  verdict  the  court  rendered  a  de- 
dBion  that  she  was  entitled  to  a  judgment  dis- 
missing the  complaint  upon  the  merits,  ad- 
judging the  validity  of  the  will,  and  that  she 
became  seised,  in  fee^lmple  abadute,  of  the 
real  estate  described  in  the  complaint  Upon 
that  trial  plaintifTs  counsel,  before  opening 
the  case  to  the  jury,  offered  the  decree  of  the 
surrogate  in  evidence  "on  the  ground  that  it 
was  res  adjadlcata,"  and  argument  pro  and 
con  was  heaird  upon  this  proposition.  The 
court  excluded  It;  and  again,  when,  after  open- 
ing the  case,  the  offer  of  the  decree  was  re- 
peated, its  admlBsibillty  was  placed  upon  the 
ground  stated  in  the  argumoit,  namely,  that 
it  was  res  adjudlcata,  and  the  "final  deter- 
mination of  the  rights  of  the  parties." 

The  general  term  affirmed  the  judgment, 
and  upon  tills  appeai  the  appellants  have  in- 
sisted. In  substance,  that  as  the  surrogate's 
court  had  jurisdiction  to  determine  all  ques- 
tions relating  to  the  faxitum  of  the  will,  and 
as  Mrs.  Stover  had  voluntarily  appeared  in 
that  proceeding,  where  the  merits  were  fully 
litigated,  she  had  waived  her  right  to  a  trial 
by  jury,  and  that,  as  between  the  parties, 
the  surrogate's  decree  was  conclusive  proof 
of  the  invalidity  of  the  will.  The  appellants 
do  claim,  also,  that  the  decree  was  prima  fa- 
de evidence  of  the  Invalidity  of  the  will,  and 
should  have  been  received  upon  the  trial  as  , 
evidence  of  that  character,  in  aid  of  the  plain- 
tiff's case.  It  is  difficult  to  see  how  this  court, 
in  Its  review  of  the  determination  made  be- 
low of  the  Issues  between  the  parties,  can  dis- 
regard the  record,  and  look  beyond  Its  state- 
ment of  the  proceedings  upon  the  trial,  with- 
out Hswumlng  a  scope  of  jurisdiction  not  in- 
tended nor  understood  to  be  exerdsed  by  it 
We  cannot  say,  notwithstanding  the  insist- 
ence of  counsel,  in  the  absence  of  a  statement 
to  that  effect,  that  the  surrogate's  decree  was 
offered  as  prima  fade  evidence,  if  not  admis- 
sible as  evidence  of  a  prior  adjudication  con- 
duslve  upon  the  litigants  now.     Indeed,  it 
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seems  strange,  If  tbe  offer  and  argntnoit  iipon 
this  later  trial  related  to  tbe  admlBslbiUty  of 
tbe  decree  as  prima  facie  evidence,  tbat  it 
sboold  not  bo  appear  upon  tbe  record.  The 
appellants  made  up  the  record  on  appeal,  and 
must  have  bad  In  mind,  as  they  had  before 
them,  the  opinion  of  Mr  Justice  Kellogg  up- 
on the  preceding  trial,  wher^n  he  suggested— 
but  without  undertaking  to  decide  It— the 
question  of  the  decree  being  admissible  in 
that  character.  This  fact,  and  the  preciseness 
of  the  statement  In  the  appeal  book,  forbid  us 
from  regarding  tbe  record  otherwise  than  as 
it  is  made  to  appear.  Tbe  introduction  of 
the  decree  might  or  might  not  have  had  an  ef- 
fect upon  tbe  minds  of  the  Jurors,  but  it  is 
too  late  to  argue  the  question  now. 

The  question,  then,  is  whether  tbe  decree  of 
the  surrogate's  court  concluded  the  re^Mnd- 
ent,  Mrs.  Stover.  She  was  not  cited  upon  the 
proceeding  there,  and  she  was  not  a  neces- 
sary party  to  the  probate  of  the  will.  The 
finding  of  tbe  court  as  to  her  appearance  is 
that  she  did  appear,  claiming  to  be  a  legatee 
under  the  wm,  and  continued  to  be  a  party 
to  the  proceeding.  While  tbe  term  "legatee" 
is  somewhat  indiscriminately  used  to  describe 
one  who  takes  personalty  or  realty  under  the 
provisions  of  a  will,  we  cannot  say  tbat  Mrs. 
Stover  was  not,  in  strict  legal  parlance,  in- 
terested as  a  legatee,  as  weU  as  a  devisee; 
and,  tbat  being  the  case,  her  appearance  in 
the  contest  before  the  surrogate  may  have 
been  to  aid  tbe  pnqxtnents  of  the  will  in  es- 
tablishing its  craiclusiveness  as  a  will  dispos- 
ing of  the  testator's  personalty,  of  which,  as 
it  was  also  found,  he  died  possessed  to  an 
amount  sufficient  to  pay  bis  debts  and  his 
legacies.  If  we  take  a  broader  view  of  Mrs. 
Stover's  appearance  In  tbe  proceeding,  we  are 
not  able  to  say,  however  unnecessary  and 
however  general  it  was.  that  It  was  at  the 
risk  of  her  being  concluded  by  tbe  result  In 
so  far  as  the  realty  was  concerned,  and  as  to 
the  p»8onalty  bequeathed,  her  api)earance 
had  no  effect  upon  the  decree  to  make  it  any 
tbe  more  conclusive.  The  decree  of  the  surro- 
gate admitting  to  probate  a  will  proposed  is 
conclusive  as  an  adjudication,  with  respect 
to  its  competency  to  distribute  the  testator's 
personal  property;  and  this  conclusiveness 
extends  to  all  parties  duly  cited,  or  who  f^>- 
pear,  until  reversed  on  appeal,  or  revoked  by 
.the  surrogate.  Code,  {  2626.  Its  rejection, 
though  not  expressly  provided  for,  obviously 
prevents  its  operation  as  a  will  of  personal- 
ty. What  is  the  effect  as  to  the  real  proper- 
ty devised?  A  distinction  suggests  Itself  at 
once,  when  considering  tbe  effect  of  tbe  pro- 
ceedings for  tbe  probate  of  a  will  disposing  of 
real  and  personal  property,  and  tbat  is  that 
probate  is  essential  to  authenticate  the  title 
of  the  executor  to  administer  upon  the  latter 
species  of  property;  while,  as  to  the  former, 
title  vests  in  the  devisee  by  virtue  of  the  In- 
strument Itself,  unaided  by  Its  probate.  A 
will  Is  competent  at  any  time  to  establish  a 
devisee's  title,  upon  production  and  proof  then 


being  made  at  its  validity  as  tbe  devisor's 
will.  By  section  2627  of  the  Code,  when  the 
decree  admits  a  will  of  real  property  to  pro- 
bate, it  establishes  presumptively  only  all 
the  matters  determined  by  tbe  surrogate;  and 
upon  the  trial  of  an  action,  in  which  a  con- 
troversy arises  concerning  it,  it  may  be  read 
in  evidence,  with  the  testimony  taken  in  the 
probate  proceeding.  The  omission  to  provide 
as  to  a  decree  which  refuses  admission  to  pro- 
bate is  noticeable,  and  somewhat  suggestive. 
It  is  true  that  there  is  no  provision  rdatlng 
to  tbe  finality  of  a  decree  which  rejects  a  will 
of  personal  estate.  But  that  does  not  seem 
so  striking.  Inasmuch,  as  without  admission 
to  probate,  tbe  will  is  inoperative,  and  tbe  ex- 
ecutor is  without  authority  to  distribute  under 
its  provisions.  The  will  may  be  the  founda- 
tion of  the  executor's  title,  but  it  is  essential 
to  a  valid  exercise  of  the  authority  confoied 
by  its  provisions  that  letters  shall  be  granted 
to  him  by  the  surrogate's  court  As  b^ore 
said,  admission  of  a  will  to  probate  is  not  es- 
sential to  validate  the  devisee's  title  to  the 
realty.  The  Jurisdiction  of  tbe  surrogate  is 
only  such  as  is  conferred  by  tbe  statute,  and 
though  a  scheme  tot  tbe  determination  of  the 
factum  of  wills  of  real  property,  as  well  as 
those  of  personal  property,  is  provided  by  the 
Code  of  Civil  Procedure,  it  is  not  to  be  regard- 
ed as  exclusive  of  the  right  which  existed  at 
common  law  in  favor  of  heir  and  of  devisee, 
to  a  trial  by  Jury  of  the  question  at  tbe  title  to 
the  testa  tor's  real  property.  The  surrogate's  de- 
cree, as  to  a  will  of  p««onalty,  is  made  con- 
clusive by  force  of  tbe  statutory  provision 
(Code,  (  2626)  giving  it  such  effect  if  favor- 
able to  the  will;  and  If  unfavorable,  it  Is  in 
fact  conclusive,  because  the  transmlsslao  and 
diBtributl<«  of  the  property  bequeathed  are 
cbe<^ed.  It  was  always  considered,  when 
tbe  provisions  of  the  Revised  Statutes  were 
the  source  of  the  surrogate's  authority,  tbat 
his  decree  did  not  and  could  not  conclude 
the  question  of  the  validity  of  a  testamen- 
tary devise  of  real  property,  in  a  subse- 
quent litigation  involving  tbe  title  thereto. 
Bogardus  v.  daric,  4  Paige,  623;  Harris  v. 
Harris,  26  N.  Y.  43S.  We  think  that  is  tme 
now  under  tbe  Cod&  Tbat  tbe  surrogate's 
admission  to  probate  ct  a  will  of  real  proper- 
ty lias  its  advantages  is,  of  course,  plain 
enough.  In  the  first  place,  it  entitles  the  will 
to  be  recorded  as  a  proved  will;  and,  in  the 
second  place,  in  a  subsequent  litigation  ovex 
tbe  real  property  devised,  the  devisee  defend- 
ing his  title  has  the  benefit  of  the  presomp- 
tlon  arising  from  the  production  of  the  surro- 
gate's decree,  and  the  testimony  upon  which 
It  was  rendered.  Also,  the  devisee  is  protect- 
ed against  tbe  claim  of  a  purehaser  in  good 
faith  from  the  heir  at  law.  Code,  S  2628. 
These  are  manifest  advantages,  and  render 
the  admis«don  of  tbe  will  to  probate  a  desira- 
ble thing;  but  they  are  only  advantages,  and 
Bothing  more.  The  title  of  the  devisee  is 
still  open  to  litigation  at  the  Instance  of  the 
heir  at  law,  who  Is  not  concluded  by  anything 
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which   has  taken   place  In   the  Bnrrogate'B 
court. 

The  learned  counsel  for  the  appellants  have 
not  been  able  to  sustain  their  position  by  the 
authority  of  any  decided  case,  but  rely  upon 
these  two  propositions:  The  surrogate's  court 
had  authority  to  determine  all  questions  re- 
lating to  the  factum  of  the  will  In  question,— 
an  authority  which  had  expanded,  from  the 
narrow  limitations  existing  with  respect  to 
surrogates'  courts  prior  to  the  Revised  Stat- 
utes of  1830,  Into  the  completer  Jurisdiction 
conferred  by  the  present  CJode;  and,  possess- 
ing that  Jurisdiction,  the  respondent,  Mrs.  Sto- 
ver, by  making  herself  a  party  to  the  pro- 
ceeding there,  must  be  regarded  as  tiavtng 
waived  her  right  to  a  trial  by  jury,  and  as 
being  concluded  by  the  decree  of  the  surro- 
gate. There  Is,  seemingly,  some  ground  for 
the  objection  to  the  legal  view  of  two  trials 
being  possible,  wherein,  aa  between  the  same 
parties,  different  results  may  be  reached  In 
the  two  courts.  But  that  cannot  be  allowed 
to  have  weight  unless  there  Is  a  question  of 
policy  which  should  compel  us  to  hold  a  dif- 
ferent view,  and  to  say  that  one  trial  of  the 
question  of  the  ftictum  of  a  will  la  eiough. 
Overlooking  the  point  that  the  finding  of  fact 
describes  the  respondent's  (Mrs.  Stove's)  ap- 
pearance in  the  surrogate's  proceeding  aa  hav- 
ing been  in  her  capacity  as  a  legatee,  we 
should  hesitate  to  say  that  any  public  policy 
demanded  the  denial  of  her  right  as  devisee 
to  a  trial  by  jury,  in  such  a  case;  and  we  think 
that  such  a  right,  extstlng  as  it  did  at  the 
time  of  the  adoption  of  the  state  constitution, 
was  preserved  thereby,  and  Is  inviolate.  The 
right  to  a  jury  trial,  when  a  devise  of  real 
«6tate  was  in  question,  was  deemed  at  com- 
mon law  to  belong  to  the  heir  or  devisee,  and 
that  it  continues  to  exist  would  seem  to  fol- 
low from  the  provision  of  the  constitution 
which  guarantied  it  In  all  cases  in  which  It 
had  been  previously  used.  The  Code  recog- 
nises the  right  when  It  provides  that  in  the 
action  of  partition,  which  the  heir  may  bring, 
and  in  which  he  may  put  in  issue  the  validity 
of  a  devise,  the  issue  of  fact  is  triable  by  ju- 
ry. Sections  1537,  1544.  And  when  the 
-Code  makes  the  decree  admitting  to  probate  a 
will  of  real  property  presumptive  evidence, 
only,  in  a  subsequent  action,  and  fails  to  pro- 
vide as  to  the  effect  of  a  decree  refusing  pro- 
bate, we  have  some  evidence  of  the  legisla- 
tive understanding  that  the  surrogate's  decree 
is  not  to  be  conclusive  as  an  adjudication. 
Nor  woald  It  be  just  to  give  a  greater  effect 
to  the  decree  which  rejects,  than  to  that 
which  admits,  a  wilL  The  purpose  of  the 
Code  is  to  give  a  prima  facie  force,  in  a  sub- 
sequent controversy  over  the  will,  to  a  decree 
admitting  It  to  probate;  but,  in  case  of  the 
refusal  to  admit,  the  decree  is  given  no  legal 
effect  upon  subsequent  litigation,  and  its  ef- 
fect Is  necessarily  confined  to  the  proceeding 
Initiated  before  the  surrogate.  It  may  be 
observed  that  the  result  of  a  proceeding  in 
the  surrogate's  court  denying  probate  to  a 


will  disposing  of  real  estate,  etc.,  is  of  Im- 
poi'tance  to  the  devisee;  for  whereas,  If  the 
will  is  admitted  to  probate,  the  decree  is  pre- 
sumptive evidence,  and  he  may  read  in  evi- 
dence the  testimony  taken  in  the  proceeding 
in  which  It  was  made,  with  full  force  and 
effect,  in  a  subsequent  actiMi,  the  failure  of 
probate  leaves  the  devisee  under  the  burdm 
of  establishing  the  will,  in  respect  of  Its  exe- 
cution and  of  Its  validity.  Notwithstanding 
the  extension  of  the  limits  of  the  surrogate's 
jurisdiction,  we  perceive  no  sufficient  reason 
for  departing  from  the  former  rule,  wliich  al- 
lowed those  claiming  under  a  will  to  set  it  up 
and  to  establish  their  titie  by  common-law  ev- 
idence, in  an  action  where  the  title  to  the 
real  estate  devised  is  Involved,  notwithstand- 
ing a  failure  to  have  the  will  probated.  Har- 
ris T.  Harris,  supra.  Conceding  the  full  Ju- 
risdiction of  the  surrogate  to  determine  the 
questions  relating  to  the  factum  of  a  will  dis- 
posing of  the  testator's  real  property,  we  can- 
not hold  it  to  be.  or  to  have  been  intended  by 
the  Code  to  be,  an  exclusive  jurisdiction. 

Nor  can  we  hold  that  there  was  any  waiver 
of  the  constitutional  right  to  a  trial  by  ju- 
ry of  the  title  to  the  land  devised.  While 
that,  as  a  personal  right,  is  capable  of  being 
waived,  the  case  must  be  one  where  the  right 
exists  as  an  absolute  one,  and  that  was  not 
this  case.  It  was  a  matter  of  discretion  with 
the  surrogate  to  direct  a  trial  by  jury  of  the 
Issues  of  fact.  Code,  {  2547.  It  is  not  a  suffi- 
cient answer  to  say  that  the  respondent  (dev- 
isee) might  have  demanded  such  a  trial  from 
the  surrogate.  It  should  have  been  an  abso- 
lute right,  which,  not  being  Insisted  upon,  the 
law  might  consider  as  having  been  waived. 

We  have  considered  the  question  broadly, 
notwithstanding  that,  we  are  indisposed  to 
regard  the  appearanca  of  Mrs.  Stover  in  the 
surrogate's  court  as  other  than  In  her  ca- 
pacity as  a  legatee  of  a  portion  of  the  per- 
sonalty. Though  unnecessary,  and  though 
the  contest  was  over  facta  concerning  the 
making  of  the  will,  which  were  involved  in 
this  action,  we  think  she  had  done  nothing 
thereby  to  debar  herself  from  meeting  the  Is- 
sue tendered  by  the  complaint  as  to  this  will, 
and  from  having  its  validity,  as  a  testamen- 
tary disposition  of  the  testator's  land,  deter- 
mined by  a  jury  summoned  for  the  purpose. 
The  questions  presented  by  this  appeal  are 
not  without  difficulty,  and  the  counsel  fca:  the 
appellants  have  argued  them  upon  their  briefs 
with  much  skill;  but  we  are  not  convinced 
that  there  has  been  any  error  in  their  deter- 
mination, and  our  consideraticMi  of  the  case 
leads  us  to  the  conclusion  that  the  judgment 
appealed  from  should  be  affirmed,  with  costs. 

All  concur  with  GRAY,  J.,  for  affirmance, 
except  BARTLBTT,  J.,  who  dissents  on 
grounds  stated  In  memorandum.  Judgment 
affirmed. 

BARTLBTT,  J.,  dissents  on  the  foUowIng 
grounds: 
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1.  The  BuiTogate's  court  baying  jorlsdlction 
to  determine  the  factum  of  a  will  of  real  prop- 
erty, its  decree  against  the  validity  of  such  a 
will  Is  presamptlre  evidence  of  its  invalidity, 
and  should  have  been  admitted  at  the  trial 
as  having  that  effect 

2.  The  proceedings  before  Judges  Kellogg 
and  Gaynor,  (n  the  light  of  the  stipulation, 
are  practically  one  trial,  and  the  respondents 
are  In  no  position  to  aver  surprise  as  to  appel- 
lants' claim  that  the  decree  was  at  least  com- 
petent as  presumptive  evidence  of  the  in- 
validity of  the  wilJU 
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MILLER  V.  OITT  OP  AMSTERDAM. 

(Court  of  Appeals  of  New  York.     April  21, 
1886.) 

Assessment  por  Improvbmbnts— Viliditt  — Pb- 
tition  op  pboperty  owsbrs— col- 
LATERAL Attack. 

1.  Under  Laws  1885,  c.  131,  {  102,  provid- 
iug  that  a  city  may  order  paving  to  be  done  by 
special  assessment,  upon  a  petition  signed  by 
tlje  owners  of  a  majority  of  the  linear  feet  front- 
ing that  i>art  of  the  street  to  be  paved,  an  assess- 
ment levied  for  paving  ordered  on  a  petition 
which,  though  believed  to  represent  such  own- 
ers, did  not  in  fact  do  so,  is  void  for  want  of 
jurisdiction.     28  N.  Y.  Supp.  1021,  affirmed. 

2.  A  decision  of  the  city  council  declaring, 
such  petition  sufficient  is  not  a  judicial,  but  a 
ministerial,  act,  which  may  be  attaclced  collater- 
ally. 

3.  The  final  hearing  for  the  purpose  of  mak- 
ing a  special  assessment  more  equitable,  under 
Laws  1885,  c.  131,  §  95,  refers  only  to  the  equita- 
ble distribution  of  the  tax,  and  not  to  the  validity 
of  the  assessment;  and  a  taxpayer  is  not  estop- 
ped from  afterwards  attacking  the  assessment 
because  he  did  not  present  his  objections  at  such 
hearing. 

Appeal  from  supreme  cotirt,  general  term. 
Third  department 

Action  brought  by  John  O.  Miller  against 
the  city  of  Amsterdam.  From  a  Judgment  of 
the  general  term  (28  N.  Y.  Supp.  1021)  af- 
firming a  Judgment  in  favor  of  the  plaintiff, 
entered  upon  the  report  of  a  referee,  defend- 
ant appeals.     Affirmed. 

Action  to  set  aside  an  assessment,  valid 
on  its  ta.ce,  upon  real  estate  belonging  to  the 
plaintiff,  for  a  local  Improvement  alleged  to 
have  been  made  by  the  city  authorities  with- 
out Jurisdiction.  The  answer  denied  the  al- 
leged irregularities,  and  set  forth  facts  show- 
ing that  all  the  proceedings  on  the  part  of 
the  defendant  were  reguUir  and  valid.  The 
action  was  tried  before  a  referee,  who  found 
that  the  city  authorities  did  not  acquire  Ju- 
risdiction, and  ordered  Judgment  in  favor  of 
the  plaintiff,  vacating  the  assessment  and  re- 
straining the  defendant  from  taking  any 
steps  to  enforce  the  same.  Upon  appeal  to 
the  general  term  the  Judgment  was  affirmed, 
and  the  defendant  thereupon  appealed  to  this 
court  The  facts,  so  far  as  material,  appear 
in  the  opinion. 

Edward  F.  White,  for  appellant  H.  V. 
Borst,  for  respondent 


YANN,  J.  The  charter  of  the  city  of  Am- 
sterdam authorizes  the  common  council  to 
cause  any  street  in  that  city  to  be  paved, 
and  to  determine  by  resolution  what  part  of 
the  expense,  not  exceeding  25  i>er  cent,  shall 
be  paid  by  a  general  tax,  and  what  part  by 
a  special  assessment  upon  such  real  estate  as 
the  city  assessors  shall  deem  more  immediate- 
ly benefited  by  the  Improvement  Laws 
1885,  c  131,  S  95.  It  is  further  provided  that 
no  street  shall  "be  paved  by  said  city  unless 
the  owners,  owning  a  majority  of  the  amount 
of  lineal  feet  fronting  on  the  part  of  the 
street  proposed  to  be  paved  •  •  •  peti- 
tion therefor  and  the  same  shall  be  ordered 
by  a  vote  of  two-thirds  of  the  common  coun- 
cU."  Id.  S  102.  The  charter  contains  no 
provision  authorizing  or  requiring  any  board 
or  officer  to  ascertain  whether  a  petition  for 
a  pavement  is  signed  by  the  owners  of  the 
requisite  number  of  feet  or  not  It  provides 
no  means  for  a  Judicial  determination  of  the 
fact,  although,  in  defining  the  general  pow- 
ers of  the  common  council  and  Its  commit- 
tees, authority  Is  given  "to  issue  a  summons 
to  any  person  to  appear  and  testify  before 
them  in  respect  to  any  matter  pending  or  re- 
ferred to  them."  Id.  $  82.  On  the  29th  of 
September,  1890,  a  petition  signed  by  65  per- 
sons, but  not  including  the  plaintiff,  was 
presented  to  the  common  council,  the  body  of 
which  is  as  follows,  viz.:  "The  undersigned, 
property  owners  on  East  Main  street,  re- 
spectfully petition  your  honorable  body  for 
the  passage  of  a  resolution  or  ordinance  or- 
dering the  pavement  of  said  street  between 
Bridge  street  and  the  end  of  the  street-car 
traclt,  as  formerly  laid."  The  petition  was 
referred  to  the  committee  on  streets,  which 
reported  on  the  1st  of  October,  1890,  that  the 
total  frontage  upon  the  street  was  8,200  feet, 
or,  after  deducting  600  feet  for  intersecting 
streets,  7,600  feet,  of  which  4,065  feet,  or 
more  than  a  majority,  was  represented  by  the 
petition.  The  report  was  accepted,  and 
thereupon  a  resolution  was  passed,  unani- 
mously, which,  after  reciting  that  "the  own- 
ers of  property  on  East  Main  street,  in  the 
city  of  Amsterdam,  owning  the  majority  of 
the  amount  of  lineal  feet  fronting  on  said 
street  between  Market  street  and  the  easter- 
ly margin  of  Eagle  street,  have  petitlcmed 
for  the  paving  of  such  portion  of  B^t  Main 
street,"  granted  the  prayer  of  the  petition, 
and  directed  that  the  improvement  be  made 
accordingly.  The  usual  proceedings  were 
then  taken,  the  street  was  paved,  and  an  as- 
sessment was  made  upon  the  property  of 
those  especially  benefited.  Including  the  sum 
of  $398.09  upon  certain  real  estate  belonging 
to  the  plaintiff.  In  fact,  as  the  referee 
found,  and  as  Is  now  conceded,  the  owners 
of  the  required  frontage  upon  the  street  "did 
not  sign  the  petition,"  and  the  main  question 
presented  for  decision  Is  whether  the  com- 
mon council  acquired  Jurisdiction  to  lay  the 
pavement  The  appellant  claims  that  the  pe- 
tition was  such  as  to  require  the  commm 
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coimcil  to  decide  upon  Its  sufficiency;  tbat 
the  coandl  did  decide,  upon  erldence  show- 
ing an  apparent  majority,  that  it  was  snffl- 
filent;  and  that,  even  if  it  decided  wrong, 
its  action  was  of  a  Jndidal  character,  and 
cannot  be  Inqnired  into  ccdlaterally.  The  re- 
spondent claims  tliat  when  the  existence  of 
a  fact  Is  necessary  before  the  officers  of  a 
monicipal  corporation  can  act,  and  no  pro- 
ylsion  is  made  In  the  statnte  creating  the 
corporation  for  the  determinaticm  of  such 
fact,  it  can  be  inquired  into  collaterally,  when 
the  officers  have  acted  on  the  assumption 
that  the  fact  eTistfd. 

The  common  council  had  no  inherent  pow- 
ers, but  only  such  as  were  conferred  uimn 
It  by  statute,  and  to  such  cases  the  rule  of 
strict  construction  is  applied.  It  is  conceded 
that,  unless  it  acquired  Jurisdiction,  its  action 
was  unauthorized  and  void.  It  did  not  ac- 
quire jurisdiction  by  means  of  a  petition  sign- 
ed by  the  requisite  number  of  property  own- 
ers, because  the  requisite  number  did  not  sign 
the  petition.  The  command  of  the  statute 
was  that  the  itavement  should  not  be  laid, 
unless  a  certain  fact  existed,  and  that  fact 
did  not  exist  Tet,  as  the  common  council, 
as  it  is  assumed,  decided  in  good  faith,  and 
with  apparent  reason,  that  the  jurisdictional 
fact  existed,  it  is  claimed  that  such  decision 
protected  the  sabseguent  proceedings  of  the 
city  authorities  from  collateral  attack.  When 
that  decision  was  made,  there  had  been  no 
opportunity  for  any  property  owner  to  be 
heard.  No  notice  bad  then  been  giyen,  and, 
up  to  that  point,  none  was  required  or  au- 
thorized by  the  charter.  There  was  no  vol- 
untary appearance  before  the  council  by 
those  interested.  The  dedslon  was  ex  parte, 
in  every  sense.  No  method  was  provided  to 
review  it  The  officers  who  made  the  deci- 
sion were  not  judicial  officers,  l^eir  duties 
were  legislative  and  ministerial  in  character. 
To  hold  that  such  officers  yirtnally  acquired 
jnrisdictlon  by  deciding,  even  in  good  faith, 
that  they  had  jurisdiction,  would  be  an 
anomaly,  and  would  deprive  the  landowners 
of  the  protection  that  it  was  the  object  of  the 
statute  to  afford.  Provisions  similar  to  those 
under  consideration  have  existed  for  many 
years  in  tlie  charters  of  many  cities  through- 
out the  state,  yet  we  are  referred  to  no  au- 
thority upholding  the  appellant's  position. 
Many  cases  have  been  before  the  courts  In 
which  the  validity  of  local  assessments  has 
been  questioned  on  various  grounds,  and  the 
records  of  tliis  court  show  numerous  oppor- 
tunities to  present  the  point  now  urged  upon 
our  attention,  as  it  is  said,  for  the  first 
time. 

The  appellant  defends  its  position  by  this 
reasoning:  That  although  the  charter  does 
not  expressly  charge  the  common  council 
with  the  duty  of  deciding  the  jurisdlcttonal 
fact,  sncb  duty  Is  necessarily  implied,  and  is 
judicial  in  character;  that  as  there  was  some 
evidence  before  the  council  that  the  required 


majority  bad  signed  the  petition,  it  was  sofa- 
dent  to  require  a  decision  in  request  to  soch 
majority;  thst  the  decision,  when  made,  was 
in  the  nature  of  an  adjudication,  which,  if  er- 
roneous, could  be  corrected  only  by  a  direct 
proceeding  for  that  purpose,  and,  if  not  so  cor- 
rected, the  subsequent  action  based  thereon 
was  not  affected,  however  erroneous  the  adju- 
dication might  be.  The  defect  in  this  argument 
Is  the  assumption  tliat  there  was  implied  au- 
thority to  ascertain  the  particular  fact,  and 
that  the  decision  tliat  the  fact  existed  was  a 
judicial  determination.  It  is  not  open  to  dis- 
pute that  where  an  officer  is  expressly  requir- 
ed to  exercise  his  judgment  upon  the  weight 
and  importance  of  evidence,  and  has  juris- 
diction to  act,  a  wrong  decision  of  a  question 
of  fact  fairly  presented  is  in  the  nature  of  a 
judgment,  which,  even  if  wrong,  stands  un- 
til reversed.  Bi&ee,  bnwever,  there  was  no 
"evidence,"  in  the  usual  sense  of  the  word, 
to  consider.  The  petition  does  not  purport, 
upon  Its  face,  to  be  tlie  petition  of  a  maj<»l- 
ty.  It  is  not  verified,  acknowledged,  or  au- 
thenticated in  any  way.  It  contains  no 
statement  to  estop  even  those  who  signed  it 
It  has  none  of  the  sanctions  or  safegmards 
of  evidence,  l^ere  was  no  express  authori- 
ty to  decide  upon  its  sufficiency.  While  it 
was  the  duly  of  the  council  to  consider  it, 
there  was  no  'mplied  authority  to  base  a  jo- 
dlclal  decision  upon  it  Implied  authority  that 
may  deprive  a  man  of  his  property  is  not  fa- 
vored l^  the  law.  There  is  nothing  in  the 
statnte,  which  conferred  all  the  powers  pos- 
sessed by  the  council,  to  suggest  judicial  ac- 
tion on  the  part  of  that  body  with  referoice 
to  the  subject  under  consideration.  It  is  like 
the  act  considered  In  Sharpe  v.  Speir,  4  HUI, 
76,  which  provided  that,  "on  application  in 
writing  of  a  majority  of  the  persons  owning 
property  intended  to  be  benefited,"  a  certain 
improvement  might  be  made.  Laws  1824,  c 
193,  {  8.  The  coort  said:  "Every  statute  au- 
thority, in  derogfatlon  of  the  common  law,  to 
divest  the  property  of  one  and  transfer  it  to 
another,  mnst  be  strictly  pursued,  or  the  title 
wUl  not  pass.  This  is  a  mere  naked  power 
In  the  corporation,  and  Its  due  execution  is 
not  to  be  made  out  by  intendment  It  must 
be  proved.  •  •  •  The  fact  that  a  majori- 
ty petitioned  for  the  Improvement  lies  at  the 
foundation  of  the  whole  proceed  btg;  and,  un- 
less that  f^ct  can  be  established,  the  whole 
is  void  from  beginning  to  end.  •  •  •  The 
defendant  Insists  that  the  petition  conferred 
jurisdiction  on  the  trustees,  •  •  •  provid- 
ed they  should  Judge  that  a  majority  of  the 
persons  intended  to  be  benefited  had  sigrned; 
that,  by  granting  the  petition  and  proceeding 
with  the  work,  the  trustees  adjudicated  up- 
on the  question,  and  determined  that  a  ma- 
jority had  petitioned;  and  that  tills  Judgment 
of  the  trustees  is  conclusive  ni>on  all  persons 
so  long  as  it  remains  unreversed.  It  is  im- 
possible to  maintain  that  in  this  matter  the 
trustees  were  sitting  as  a  court  of  justice. 
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wltta  power  to  condode  any  one  \>j  their 
determination.  Tme,  the^  were  called  npon 
to  decide  for  ttiemselTes  whether  a  case  had 
arisen  in  which  it  was  proper  for  them  to  act; 
but  they  acted  at  their  peril.  They  coald 
not  make  the  occasion  by  resolTing  that  it 
existed.  They  had  power  to  proceed,  if  a  ma- 
jority petitioned,  but  without  such  a  petition 
they  had  no  authority  whateyer.  They  could 
not  create  the  power  by  resolylng  that  they 
had  it;"  citing  Graves  t.  OUs,  2  HiU,  46G. 
This  case,  which  has  been  frequently  cited 
with  approval,  we  regard  as  analogous,  and 
adopt  the  language  quoted  as  applicable,  to 
the  case  in  hand. 

In  a  recent  action,  brought  to  recover  the 
amount  of  an  alleged  illegal  assessment  paid 
under  wrongful  compulsion,  the  complaint, 
as  the  record  shows,  alleged  that  a  petition 
purporting  to  be  that  of  the  required  ma- 
jority, but  not  really  such,  was  presented  to 
the  mayor  and  aldermen  of  the  city  of  New 
York,  as  the  basis  for  paving  Broadway. 
Upon  a  demurrer  to  the  complaint  for  not 
stating  a  canse  of  action,  this  court  said: 
'The  presentation  of  the  proper  petition  is 
the  basis  of  the  jurisdiction  of  the  common 
council  to  Incur  an  expense  for  repaving, 
reimbursable  by  local  assessment  The  stat- 
ute requiring  the  presentation  of  a  petition 
was  designed  for  the  protection  of  property 
owners.  The  Initiation  of  the  improvement 
without  a  petition  was  not  an  Irregularity, 
merely,  but  was  a  fundamental  error.  It 
was  a  condition  precedent  to  the  right  to 
make  an  assessment  for  the  Improvement 
tiiat  it  should  have  been  petitioned  for  by 
the  reiiufslte  number  of  property  owners."! 
It  was  held  that  the  money  paid  could  be  re- 
covered back,  and  that  it  was  not  necessary 
that  the  assessment  should  be  vacated  before 
such  an  action  would  lie.  The  question  arose 
collaterally,  as  the  complaint  shows.  This 
is  also  true  of  Lathrop  v.  City  of  BuOalo,  8 
Abb.  Dec.  30,  where  the  same  result  was 
reached.  It  has  been  frequently  held  that, 
where  the  right  of  assessors  to  act  dependo 
xtpon  the  existence  of  some  fact,  an  assess- 
ment founded  upon  an  erroneous  determina- 
tion by  them  as  to  the  existence  of  the  fact 
is  Illegal,  and  that  they  cannot  acquire  jnrls- 
dlctlon  by  determining  that  they  have  it. 
National  Bank  of  Chemung  y.  City  of  Elmlra, 
B3  N.  Y.  49;  In  re  New  York  GathoUc  Pro- 
tectory, 77  N.  Y.  S43:  Mygatt  v.  Washburn, 
15  N.  Y.  316;  Chegaray  v.  Jenkins,  6  N.  Y. 
S76.  In  deciding  the  case  last  -  cited,  the 
court  said,  "The  general  principle  is  that  the 
proceedings  of  magistrates  and  officers  hav- 
ing special  and  limited  jurisdiction  must 
bear  on  their  face  the  evidence  of  their  juris- 
diction, or  they  will  be  judged  Invalid,  and 
that  in  collateral  actions  their  judgments 
may  be  questioned  and  disregarded,  if  it  ap- 
pear that  in  fact  they  had  no  authority  to 
act  In  the  given  case."  So,  in  decisions  made 
in  town-bonding  cases,  it  is  held  that  the 


Jurisdiction  of  quasi  jndlcial  officers  to  make 
a  decision  In  any  case  is  always  open  to  in- 
quiry, and  that  the  decsion  may  be  attacked 
collaterally  for  want  of  jurisdiction.  Cag- 
win  V.  Town  of  Hanco<^  84  N.  Y.  532.  In 
this  case  It  was  said:  "It  Is  tme  that  the  as- 
sessors, in  determining  whether  the  requisite 
consents  had  been  given,  and  in  making  the 
affidavit,  exercised  quasi  judicial  functions, 
*  *  *  and  that  their  determination  em- 
braced in  their  affidavit  is  In  the  nature  of  a 
judgment  But  regarding  the  affidavit  as  a 
Judgment  It  was  a  judgment  which  they 
could  render  only  if  they  had  Jurisdiction, 
By  the  express  terms  of  the  statute,  they 
were  not  to  make  the  affidavit  until  the  req- 
uisite consents  were  obtained.  Until  that 
time  they  had  no  jarisdiction  to  act  They 
could  not  obtain  Jurisdiction  by  determining 
that  they  had  it  Whether  quasi  judicial 
officers,  and  courts  of  limited  special  and  in- 
ferior Jurisdiction,  have  Jurisdiction  to  make 
a  decision  in  any  case,  is  always  open  to  in- 
quiry, and  their  decision  in  any  case  can  be 
attacked  collaterally  for  want  of  jurisdic- 
tion." In  DilL  Muu.  Corp.  (4th  Ed.)  {  800, 
the  general  doctrine  is  laid  down  In  these 
words:  "Where  the  power  to  pave  or  im- 
prove depends  1^>on  the  assent  or  petition  of 
a  given  number  or  proportion  of  the  proprie- 
tors to  be  affected,  this  fact  is  Jurisdictional; 
and  the  finding  of  the  city  authorities  or 
council  that  the  requisite  number  had  assent- 
ed or  petitioned  Is  not  in  the  absence  of  a 
legislative  provision  to  that  effect  condo- 
sive.  The  want  of  such  assent  makes  tno 
whole  proceeding  void,  and  the  nonasaent 
may  be  shown  as  a  defense  to  an  action  t» 
collect  the  assessment  or  may,  it  has  been 
held,  be  made  the  basis  for  a  bill  in  equity 
to  restrain  a  sale  of  the  owner's  property  to 
pay  it"  The  precise  point  under  considera- 
tion was  decided  in  accordance  with  the 
plaintiff's  contention  in  Holland  v.  Mayor, 
etc.,  11  Md.  186.  See,  also,  Adams  v.  Rail- 
road Co.,  10  N.  Y.  328;  Litchfield  v.  Vernon, 
41  N.  Y.  123;  In  re  Sharp,  56  N.  Y.  257; 
Beardslee  v.  Dolge,  143  N.  Y.  160,  165,  88 
N.  B.  205.  We  find  no  case  holding  other- 
wise, except  those  founded  upon  statutes  au- 
thorizing some  board  or  officer  to  determine 
whether  the  petition  was  presented  by  a  ma- 
jority of  the  taxpayers.  Such  was  the  case 
of  In  re  Kieman,  62  N.  Y.  457,  where  a  stat- 
ute made  the  determination  of  the  common 
councU  of  Brooklyn,  in  respect  to  all  the 
facts  to  be  ascertained  for  the  purpose  of 
commencing  and  carrying  en  a  proposed  Im- 
provement "final  and  cwtciuslve."  Laws 
1858.  c  213,  8  6.  So  in  Town  of  Cheny 
Creek  v.  Becker,  123  N.  Y.  161,  25  N.  B.  .169, 
the  statute  required  the  county  Judge  to  give 
notice  and  take  proof  as  to  the  allegation.^  of 
the  petition,  and  "to  adjudge  and  determine" 
as  to  the  fact  and  his  Judgment  was  given 
"the  same  force  and  effect  as  other  Judg- 
ments  *    •   •   in  courts  of  record  la  this 
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state."  Laws  1809,  a  90T;  Iaws  1871,  e. 
BSSS.  {  2.  These  and  similar  cases  do  not  ajy- 
pl7  here,  because  the  acts  under  whlcb  tbey 
arose  made  it  the  duty  of  some  public  officer 
to  decide  a  question  of  fact,  and  gave  to  taia 
decision  the  force  and  effect  of  a  final  judg- 
ment. 

It  Is,  however,  further  claimed  by  the  de- 
fendant that  eren  tf  the  proceedlngB  were 
void  at  first,  for  want  of  jurisdiction,  they 
became  valid  and  concluaire  at  last,  owing 
to  the  personal  appearance  of  the  plaintiff 
before  the  common  council  at  the  final  bear- 
ing authorized  by  the  charter.  Tbe  statute 
prorides  a  grievance  day,  or  hearing  before 
the  assessors,  upon  notice,  after  the  improve- 
ment has  been  completed  and  the  assess- 
ment therefore  has  been  made.  This  is  simply 
for  the  correction  of  errors  of  apportion- 
ment in  making  the  assessment,  as  the  cliar- 
ter  provides  that  "after  such  hearing"  the  as- 
sessors "shall  make  such  corrections  •  •  • 
as  will,  in  their  judgment,  render  the  said 
assessment  more  Just  and  equitable."  I^aws 
1885,  c  131,  {  96.  After  the  assessors  have 
made  their  corrections.  It  is  their  duty  to  de- 
liver the  assessment  roll  to  the  commca  coun- 
cil, and  "any  person  conceiving  himself  ag- 
grieved by  the  said  assessment"  may  be 
heard  before  that  body,  which  Is  thereupon 
either  to  "confirm  such  assessment  or  annul 
the  same.  If  they  confirm  the  same  it  shall 
be  final  and  conclusive  on  all  parties  and 
persons  Interested,  but  If  they  annul  the 
'Same,  then  all  the  proceedings  of  the  assess- 
ors in  relation  thereto  shall  be  void,"  and  the 
assessors  may  make  a  new  assessment  This 
clearly  refers  to  the  equitable  distribution  of 
the  tax,  so  that  each  person  may  pay  only 
bis  proper  share,  and  lias  no  reference  to 
the  question  of  jurisdiction  to  do  the  work, 
because  It  had  already  been  done.  The  plain- 
tiff appeared  before  the  common  council  at 
the  tl^ae  provided  for  a  hearing  before  that 
body,  and  served  a  written  notice  stating 
that  the  assessment  was  illegal,  and  protest- 
ing against  any  attempt  to  collect  it  He 
neither  waived  any  right  that  he  had,  nor 
ccmsented  to  any  of  the  proceedings  of  the 
council  with  reference  to  the  pavement  We 
think  that  this  final  hearing  has  no  bearing 
upon  the  question  of  jurisdiction,  but  la  for 
the  purpose  of  securing  a  just  apportionment 
of  the  tax.  It  refers  to  the  manner  of  as- 
sessment, and  not  to  the  legality  of  the  pro- 
ceedings to  pave.  The  assessment,  when 
thus  confirmed,  became  final  and  conclusive 
as  an  assessment  or  apportionment  in  the 
sense  that  no  reassessment  could  be  made. 
This  is  clear  from  the  authority  given  to  the 
assessors  to  make  "corrections,"  and  to  the 
council  to  confirm  or  annul  the  corrected  as- 
sessment and,  In  the  latter  event,  to  the  as- 
sessors to  reassess.  The  question  of  jurisdic- 
tion, through  a  petition  signed  by  the  req- 
qnlslte  number,  remained  open  to  future 
inquiry,  for  the  statute  does  not  contemplate 
any  consideration  of  that  subject  at  that 


time.  Kewd  v.  Wbedw,  48  N.  T.  488,  1»i, 
We  think  that  the  pavement  was  ordered 
and  the  adsessment  made  without  jurisdie- 
tlon,  and  that  the  judgment  appealed  from 
should  therefore  be  affirmed,  with  costs.  All 
eoncor.    Judgment  affirmed. 

PBOPLB  V.  BARBBRL 

(Court  of  Appeals  of  New  Tork.     April  21, 
1896.) 

HomciDi  —  EvioBRCB  —  Qdbstio!!  vob  Jdbt  — 
WiiviKo  Objkotions  to  Adkissiosi  or  Tssn- 
MOST— Retibv  ok  Appaiu— PBEunDioiAj,  Enaoa 
— ^Faiuibs  to  Ezoeft. 

1.  It  appeared  that  deceased  had  been  pay- 
ing attention  to  defendant  for  more  than  a  year, 
and  had  asked  her  to  many  him;  that  about  a 
month  prior  to  the  bomidae,  deceased  had  en- 
ticed defendant  into  rooms,  on  pretense  of  look- 
ing for  mitable  apartments  for  them  to  live  in,' 
and  had  forced  her  to  submit  to  him;  that,  on 
a  promise  of  immediate  marriage,  defendant  then 
left  home,  and  coliabited  with  deceased  till  the 
day  of  the  homicide,  begging  him  every  day 
to  marrr  her,  and  he  pronusing  to  do  so  "on  the 
next  day";  tiiat  on  the  morning  of  the  crim& 
deceased  met  her  request  by  an  alwolnte  refusal 
to  marry;  that  shortly  afterwards  defendant 
followed  him  to  a  saloon,  in  company  with  lier 
mother,  and  urged  him  to  fulfill  his  promiaea; 
that  during  tlie  interview,  defendant  left  the 
saloon,  and,  on  retnming,  demanded  that  deceas- 
ed marry  her  that  day;  that  on  the  latter  again 
refusing,  with  the  insulting  remark  that  "hogs 
may  marry,"  defendant  drew  a  razor,  and  cut 
his  throat  Beld,  that  it  was  for  the  jury  to 
■ay  whether  defendant's  mind  was  excited  by 
(och  sudden  passion  as  to  eliminate  from  the  act 
that  element  of  deliberation  and  premeditation 
necessary  to  constitute  mmrder  in  the  first  de- 

2.  For  such  punioae,  the  previous  relations 
of  the  parties  and  the  events  which  finally  cul- 
minated in  the  homicide  were  competent  as  well 
as  what  took  place  immediately  prior  to  the  kill- 
ing. 

3.  Defendant  having  narrated  the  evrats 
preceding  the  commission  of  the  crime,  it  was 
error  to  exdade  the  corroborating  testimony  of 
other  witnesses,  on  the  ground  that  no  corrobora- 
tion was  necessary,  and  then  submit  the  question 
of  defendant's  credibility  to  the  jury,  leaving  it 
for  them  to  determine  how  far  her  statements  of 
her  relations  with  deceased  should  l>e  accepted 
as  true. 

4.  The  prosecnting  attomej;  may  waive  the 
technical  rule  of  evidence  relating  to  the  mode 
of  proving  a  material  fart,  or  corroborating  facts 
testified  to  by  the  accused,  by  failing  to  interpose 
a  specific  objection  at  the  iH^per  time. 

5.  An  erroneous  charge  or  impropis  com- 
ments therein  on  the  character  and  weight  of  ev- 
idence will  be  reviewed  in  a  capital  case,  if  it  ap- 
pears that  they  may  have  prejudiced  the  accused, 
though  no  exception  was  taken  thereto. 

Appeal  from  court  of  general  sessions.  New 
'  York  county. 

Marie  Barberi  was  convicted  of  mtirder  In 
the  first  degree,  and  appeals.     Reversed. 

Frederidc  B.  House,  for  appellant.  John 
D.  Lindsay,  for  the  Pe<^le. 

O'BRIEN,  J.  The  defendant  was  convict- 
ed of  the  crime  of  murder  In  the  first  degree, 
tn  causing  the  death  of  one  Domenico  Ca- 
taldo  on  the  morning  of  the  26th  ot  April, 
1895.  The  place  where  the  homicide  was 
committed  was  in  an  Italian  saloon  in  tb« 
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d^  of  New  Tork,  and  the  manner  in  wblch 
tbe  offense  was  perpetrated  was  by  cntting 
the  throat  of  the  deoeamd  with  a  razor, 
which  the  defendant  at  some  time  procured 
from  his  trunk,  and  bron^rht  with  her  to  the 
saloon.  The  act  was  committed  publicly,  in 
the  presence  of  several  persons,  at  about  9 
o'clock  in  the  morning,  and  there  is  no  dis- 
pute whatever  in  regard  to  the  fact  that  the 
defendant  then  and  there  inflicted  the  wound 
In  the  manner  stated,  which  almost  imme- 
diate produced  the  death  of  the  deceased. 
The  proof  on  the  part  of  the  people  was  con- 
fined to  the  act  of  the  defendant  producing 
the  death,  and  her  declarations  at  the  time 
or  immediately  thereafter.  The  defendant 
was  sworn  as  a  witness  in  her  own  bdialf, 
and  it  is  from  her  statement  alone  that  we 
are  enabled  to  obtain  any  clear  or  connected 
view  of  the  circumstances  and  events  which 
preceded  and  produced  the  tragedy. 

The  defendant  and  the  deceased  were  na- 
tives of  Italy,  having  resided  in  New  York 
but  a  few  years,  and  at  the  time  of  tbe  oom- 
mlssion  of  the  homicide  the  former  was 
about  22  and  the  latter  about  27  years  or 
age.  The  deceased  had  a  bootblacking 
stand  at  the  corner  of  Elm  and  Canal  streets, 
where  he  ];>etsonaIly  attended  to  that  busi- 
ness. The  defendant  was  the  daughter  of 
a  tailor,  and  she  was  herself  employed  in 
an  establlBhment  at  that  business,  thus  con- 
tributing to  her  support  and  that  of  the  fam- 
ily. Her  parents  resided  in  Elizabeth  street, 
and,  in  going  to  and  from  her  place  of  em- 
ployment, she  passed  the  stand  where  the  de- 
ceased carried  on  his  busiuess  and  was  gen- 
erally to  be  found.  It  appears  that  he  had 
frequently  noticed  the  girl,  and  finally,  with- 
out any  formal  introduction,  spcri^e  to  her, 
and  In  that  way  sought  her  acquaintance. 
This  was  about  a  year  and  a  half  before  his 
death.  At  a  very  early  stage  of  the  ac- 
quaintance thus  formed,  he  avowed  his  in- 
tention to  call  upon  her  parents,  and  seek 
her  hand  In  marriage,— a  proposition  which 
she  did  not  discourage,  if,  indeed,  it  did  not 
receive  her  approval  and  consent  The  par- 
ties met  upon  these  terms  from  time  to  time 
during  some  months  following,  the  deceased 
frequently  walking  with  the  defendant  from 
his  place  of  business  to  the  entrance  of  the 
shop  where  she  was  em^doyed.  During  this 
time  the  defendant  called  his  attention  to 
the  fact  that  he  had  not  kept  his  prc»nise  to 
call  upon  her  parents,  and  ask  her  in  mar- 
riage; and,  upon  receiving  evasive  or  un- 
satisfactory answers,  the  girl,  in  order  to 
avoid  passing  his  place  of  business  or  meet- 
ing him,  changed  her  route  to  and  from  her 
home,  still  being  employed  in  the  same  tail- 
oring establishment.  The  deceased,  some 
time  after  this  change,  was  found  waiting 
for  her  at  the  door  of  tbe  shop  where  she 
was  employed,  and  walked  with  her  towards 
her  home.  In  this  Interview  the  deceased 
urged  the  defendant  to  resume  the  old  route, 
and  pass  by  his  stand  as  formerly,  so  as  to 


enable  him  to  see  her,  still  avowing  his  In- 
tention to  call  ui)on  her  parents,  and  obtain 
their  approval  of  the  contemplated  marriage; 
and,  upon  his  promise  to  do  so,  she  consent- 
ed, and  complied  with  his  request  During 
the  interviews  which  followed  for  some 
months  afterwards,  the  deceased  frequently 
urged  the  defendant  to  marry  him,  and  at 
last  suggested  such  marriage  without  the 
consent  of  her  parents,  at  which  she  be- 
came Indignant  and  left  her  employment  in 
the  shop.  In  order,  as  she  says,  to  get  rid  of 
him.  Some  time  afterwards,  she  obtained 
employment  in  another  shop,  in  another  part 
of  the  city.  It  appears  that  the  deceased 
learned  in  some  way  where  she  was,  and 
one  day,  when  leaving  her  work  for  the  day, 
about  noon,  she  found  the  deceased  at  the 
door,  waiting  for  her,  and,  at  his  invitation, 
she  accompanied  him  for  a  walk.  He  took 
her  to  a  saloon  on  Ghrystle  street,  where  they 
had  some  soda,  after  which  they  parted. 
The  intimacy  between  the  parties  formed  on 
the  street,  as  described,  and  interrupted  for 
a  short  time  by  the  defendant,  in  changing 
her  place  of  employment,  in  order  to  ter- 
minate it,  was  thus  resumed  and  continued 
for  some  months,  till  the  28th  of  March, 
1885,  when  an  event  occurred  which  precipi- 
tated, or,  rather,  was  the  principal  cause  of, 
the  tragedy.  On  that  day,  for  some  reason 
not  important  to  ascertain,  the  defendant's 
duties  in  the  shop  terminated  about  noon. 
The  deceased  met  her  there,  and  invited  her 
to  take  a  walk  with  him,  and  she  acc^ted 
the  invitation.  It  may  be  fairly  Inferred 
that  by  this  time  the  defendant  had  over^ 
come  her  objections  to  marrying  the  de- 
ceased without  the  express  approval  of  her 
parents,  and,  during  their  walk  about  the 
ci^,  he  called  her  attention  to  various  places 
where  there  were  furnished  rooms  adver- 
tised, pointing  out  one  or  more  apartments 
that  he  thought  would  be  suitable  for  them. 
There  is  nothing  in  the  record  to  show  mat 
the  defendant  understood  these  suggestions 
as  implying  anything  save  her  approaching 
marriage,  and  there  are  many  circumstances 
to  indicate  that  such  was  her  understanding, 
as  well  as  the  idea  that  the  deceased  wished 
to  convey  to  her.  It  appears  that  he  so  ar- 
ranged the  walk  as  to  arrive  in  a  short  time 
at  the  same  saloon  in  Chrystie  street  al- 
ready mentioned,  where  he  called  for  soda 
for  the  defendant,  and  some  other  drink  tor 
himself,  each  seated  at  separate  taUes,  at 
his  suggestion.  The  soda  was  served  to  the 
defendant  by  the  person  at  the  bar,  and 
some  other  liquid  to  the  deceased,  but  Just 
what  it  was  does  not  appear.  After  the  de- 
fendant had  drunlc  a  portion  of  the  glass  of 
soda,  the  deceased  came  to  her  table,  and  re- 
quested her  to  taste  the  liquid  in  his  glass. 
She  complied,  but  found  the  taste  disagree- 
able, and  refused  to  drink  it;  but  the  de- 
ceased persuaded  her  to  mix  it  with  the  soda, 
as  it  would  improve  It  and  he  then  poured  a 
portion  of  the  substance  in  his  glass  into  the 
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soda,  and  she  drank  abont  half  a  glass  of 
the  mlxtore.  According  to  the  statement  of 
the  defendant,  the  Inference  Is  warranted 
that  this  was  some  drug  that  had  a  powerfal 
effect  upon  her  both  physically  and  mentally. 
The  defendant  was  then  taken  by  him  to  a 
house  near  the  saloon,  and  at  his  Invitation, 
bat  apparently  after  some  hesitation,  she  ac- 
companied liim  upstairs,  where  a  woman  ap- 
peared, who  directed  them  to  a  room,  into 
which  they  entered,  and  he  locked  the  door. 
They  remained  in  the  room  about  three 
boms,  and  the  deceased  tiad  intercourse  with 
the  defendant,  by  means  of  either  force  or 
fraud,  acoordlng  to  her  statement.  He  then 
suggested  tliat  they  leave  the  place,  and  she 
refused  to  go  until  they  were  married;  but 
he  finally  succeeded  in  persuading  her  to 
wait  for  the  ceremony  until  he  could  prepare 
suitable  apartments  to  live  in.  The  de- 
ceased had  money  in  the  bank,  and  the  de- 
fendant knew  it,  and  she  had  no  reason  to 
doubt  his  ability  to  perform  the  promise. 
From  this  room  the  parties  went  to  the  de- 
fendant's home,  the  deceased  parting  with 
the  defendant  at  the  house,  and  refusing  to 
go  In  and  see  her  parents.  She  immediately 
went  to  bed,  without  disclosing  to  them 
what  had  happened,  though  her  condition 
did  not  entirely  escape  the  notice  of  her 
mother. 

The  following  morning  she  concluded  to  go 
to  the  shop,  and  on  the  way  met  the  de- 
ceased, who  toTd  her  he  was  then  providing 
the  apartments,  and  would  then  mairy  her. 
The  defendant  called  his  >attentl(Mi  to  the 
many  promises  of  that  kind  that  he  bad 
made,  and  r^ninded  him  that  there  was  now 
nothing  else  to  do.  He  then  said  to  her  to 
keep  quiet  for  three  days  longer,  and  then 
tbe  marriage  would  take  place.  On  April  1, 
18d5,  three  or  four  days  after  the  events  de- 
scribed, she  met  the  deceased  again,  who 
said  to  her  that  the  apartments  were  ready, 
to  go  with  lilm,  and  he  would  marry  her. 
On  this  assurance  she  went  with  him  to 
apartments  on  East  Thirteenth  street,  which, 
to  her  surprise,  she  found  entirely  empty  and 
unfurnished.  Tbe  deceased  then  told  her  to 
stay  in  the  room  while  he  went  for  the  fur- 
niture, and  then  they  would  go  to  the  city 
hall  immediately,  and  be  married.  To  this 
suggestion  the  defendant  replied,  "No  furni- 
ture, first  the  marriage,  and  then  everything 
else;"  and  on  her  expressing  a  desire  to 
leave,  as  she  says,  be  took  her  by  the  shoul- 
ders, threw  her  on  the  floor,  and  forced  her  to 
have  intercourse  with  him.  Leaving  the  de- 
fendant with  the  housekeeper,  the  deceased 
went  away,  and  In  a  short  time  returned  with 
another  man,  bringing  a  couple  of  trunks  and 
a  bag  or  mattress,  and  subsequently  an  old 
bureau.  They  lived  and  cohabited  In  this 
room  till  the  day  of  the  homicide,  nearly  a 
month,  the  defendant  every  day  begging  him 
to  marry  her,  and  he  promising  to  do  so  "the 
next  day,"  though,  after  a  couple  of  weeks, 
he  began  to  interpose  obstacles,  objections, 


and  sometimes  refusals.  His  conduct  in  that 
respect  produced  frequoit  quarrels  between 
them,  the  particulars  of  which  are  not  dis- 
closed. When  the  defendant  awoke  on  the 
morning  of  the  homicide,  she  asked  him  If 
he  proposed  to  marry  her  that  day,  to  which 
he  relied,  "No;  I  absolutely  cannot  marry 
you."  She  then  said  to  him  that,  if  he  did 
not,  she  would  have  him  arrested;  and,  on 
his  starting  to  leave  the  room,  she  locked  the 
door,  and  took  the  key,  and  placed  herself 
at  the  window,  apparently  looking  out  for  a 
policeman;  but  after  some  time  the  deceased 
prevailed  upon  her  to  allow  him  to  leave  the 
room,  she  telUng  him  that  she  would  follow 
htm,  and  have  him  arrested  by  the  first  po- 
liceman she  met  From  this  room  It  appears 
that  he  went  directly  to  the  saloon,  and  in  a 
very  short  time  the  defendant  followed  him 
with  her  mother.  Both  of  them  urged  the 
deceased  to  perform  Ills  promise  of  marriage, 
and  considerable  talk  was  had  between  them 
on  that  subject  In  the  course  of  the  inter- 
view, the  deceased  said  that,  if  the  mother 
would  give  him  $200,  he  would  then  see  about 
the  marriage.  At  this  proposition  the  defend- 
ant and  her  mother  became  indignant;  and 
the  former  said  to  him:  "Wasn't  yon  aware 
before  that  I  was  a  very  poor  girl,  that  had 
no  money?  How  is  It  that  now  yon  ask  for 
money  from  my  mother?'  And  the  mother 
said:  "He  wants  money  now.  He  knows  we 
are  poor,  and  have  no  money.  He  dishon- 
ored yon,  and  wants  money  over  the  bar- 
gain." It  appears  that  at  some  stage  of  this 
interview,  but  at  what  particular  point  is 
uncertain,  the  defendant  left  the  saloon,  and 
returned  again  in  a  very  short  time,  and 
again  demanded  of  the  deceased  that  he 
marry  her  that  very  day.  She  then  had  the 
razor  concealed  upon  her  iierson,  but  at  what 
time  or  for  what  purpose  she  took  It  from 
the  trunk  does  not  distinctly  appear,  though 
tlie  Jury  might  find  from  the  testimony  that 
she  took  it  for  the  purpose  of  using  It  upon 
the  deceased.  He  refused,  with  the  remark, 
"Do  you  think  I  would  marry  such  a  girl?" 
On  her  stlU  peredsting  In.  the  demand,  and  re- 
newing the  request,  he  repulsed  her  with  a 
refusal,  remarking  that  "hogs  may  marry." 
These  were  the  last  words  which  he  spoke, 
for  at  that  moment  the  defendant  drew  tbe 
razor  across  his  throat,  inflicting  the  fatal 
wound.  Some  other  and  minor  incidents  ap- 
pear In  tbe  narrative  of  events  which  tran- 
spired lietween  the  parties  during  the  period 
of  about  20  mouths  from  the  time  that  they 
formed  the  acquaintance  of  each  other  to  the 
day  of  the  homicide,  but  they  are  not  Im- 
portant upon  a  review  of  the  questions  pre- 
sented by  the  appeal.  It  is  quite  sufflclent 
to  say  that  none  of  them  in  any  degree  tend 
to  palliate  or  mitigate  the  conduct  of  the 
deceased  as  it  appears  from  the  facts  stated, 
or  to  discredit  the  defendant,  but,  when  con- 
sidered with  all  the  facts  and  circumstances, 
have  quite  a  contrary  tendency. 
The  defendant  was  not  guilty  of  murder  In 
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tbe  first  degree,  unless  the  act  was  perpe- 
trated, not  only  with  the  intent  to  kill,  but 
also  with  deliberation  and  premeditation. 
These  three  elements  mnst  exist  in  every  case 
In  order  to  constitute  that  deliberate  malice 
and  malignity  of  heart  which  is  tbe  essential 
ingredient  of  tbe  ofTense.  If  the  defendant 
Inflicted  the  wound  In  a  sudden  transport  of 
passion,  excited  by  wliat  the  deceased  then 
said,  and  by  the  preceding  events,  which, 
for  the  time,  disturbed  her  reasoning  facul- 
ties, and  deprived  her  of  the  capacity  to  re- 
flect, or  while  under  the  Influence  of  some 
sudden  and  uncontrollable  emotion,  excited 
by  the  final  culmination  of  her  misfortunes, 
as  Indicated  by  the  train  of  events  which 
have  been  related,  the  act  did  not  constitate 
murder  In  the  first  degree.  People  ▼.  Oonroy, 
97  N.  Y.  82;  People  v.  Wood,  126  N.  Y.  249, 
27  N.  B.  362;  Lelghton  v.  People,  88  N.  Y. 
117.  Deliberation  and  premeditation  imply 
the  capacity  at  the  time  to  think  and  reflect, 
sufficient  volition  to  make  a  choice,  and,  by 
the  use  of  these  powers,  to  refrain  from  doing 
a  wrongful  act.  The  defendant  had  been  de- 
ceived, betrayed,  disgraced,  and  ruined,  but 
it  is  not  c^tain  that  she  formed  the  definite 
intention  to  use  the  weapon  until  she  heard 
the  final  refusal  of  the  deceased  to  marry 
her.  She  followed  the  deceased  into  the  sa- 
loon, to  make  a  final  appeal  to  him  to  ex- 
tricate her  from  the  position  in  which  he  had 
placed  her;  and  it  is  evident  that  she  had  not 
yet  lost  all  hope  of  succeeding  either  by  per- 
suasion or  threats.  It  was  only  when  this 
hope  was  gone,  after  his  final  refusal,  ac- 
companied, as  it  was,  by  insulting  and  brutal 
imputations,  that  might  well  have  aroused 
the  most  violent  passions,  that  she  struck  the 
fatal  blow.  If,  at  that  moment,  in  conse- 
quence of  what  be  said  to  her  and  the  final 
culmination  of  the  alleged  wrongs  of  which 
she  conceived  herself  to  have  been  the  vic- 
tim, she  became  incapable  of  reasoning  or 
of  deliberating,  the  act,  we  think,  would  not 
constitute  murder  In  tbe  first  degree. 

Tbe  crucial  question  in  the  case  was  wheth- 
er, at  tbe  time,  her  mind  was  In  that  condi- 
tion; and  It  was,  of  coiurse,  one  of  fact,  for 
the  determination  of  the  jury.  Bat  tbe  de- 
fendant was  entitled  to  the  benefit  of  all  tes- 
timony that  had  any  legitimate  bearing  on 
that  question,  and  to  have  the  Jury  correctly 
Instructed  by  the  court  with  respect  to  the 
principles  of  law  that  governed  the  inquiry. 
The  condition  of  the  defendant's  mind  was 
not  to  be  ascertained  solely  from  what  took 
place  in  the  saloon  at  the  time  of  the  hom- 
icide. Tbe  relations  of  the  parties  which 
preceded  It  were  competent  for  the  consid- 
eration of  the  jury,  since  they  were  connect- 
ed with  the  tragedy,  and  were  of  such  a 
jiature  and  character  as  to  produce  a  power- 
ful influence  upon  the  mind  when  recalled  at 
the  moment  that  the  defendant  heard  the 
final  refusal  of  the  deceased,  expressed,  as  It 
was,  in  the  most  insulting  and  provoking 
language.    Tliat  the  defendant  was  then  in 


a  high  state  of  agitation  and  excitement 
was  made  clear  by  the  testimony  of  ail  the 
witnesses,  and  there  is  some  proof  tending 
to  show  that  she  fell  upon  the  floor  Imme- 
diately after  inflicting  the  wound.  Tlie  na- 
tin-e  and  quality  of  her  act  could  not  be  fair- 
ly judged  by  separating  wliat  took  place 
within  the  space  of  a  few  minutes  In  the 
saloon  from  the  train  of  events  which  pre- 
ceded  It,  and  grew  out  of  the  relation  of  the 
parties,  but  upon  fuU  consideration  of  every 
fact  and  circumstance  that  could  reasonably 
be  presumed  to  have  influenced  her  mind. 
We  are  convinced  from  a  careful  examina- 
tion of  the  record  that  there  was  a  wide  de- 
parture from  these  principles  in  the  conduct 
of  tbe  trial.  It  Is  true  that  the  defendant 
bersdf,  when  testifying  as  a  witness  In  her 
own  behalf,  was  permitted  to  give  the  his- 
tory of  her  relations  with  the  deceased,  from 
the  time  that  he  sought  and  formed  her  ac- 
quaintance, down  to  time  of  his  death.  Tbe 
fair  Inference  from  the  record  Is  that  she 
was  permitted  to  relate  what  took  place 
prior  to  the  morning  of  the  homicide  by  tbe 
grace  and  favor  of  tbe  court,  and  not  as  a 
legal  right  Her  testimony  was  delivered  in  a 
foreign  tongue,  and  reached  tbe  jury  only 
through  the  medium  of  an  interpreter;  and. 
In  that  process,  it  may  have  lost  much  of 
the  fullness  and  force  which  a  narrative  al- 
ways derives  from  being  transmitted  direct- 
ly to  the  court  and  jury  in  their  own  lan- 
guage. Moreover,  she  was  a 'witness  deeply 
interested  in  the  result  of  the  trial,  a&d  the 
Jury  were  not  necessarily  bound  to  believe 
her  statement,  as  they  were  the  sole  judges 
of  tbe  measure  of  credit  to  which  it  was  en- 
titled. If,  therefore,  she  was  entitled  to  give 
the  full  history  of  the  relations  between  her- 
self and  tbe  deceased,— and  we  have  no 
doubt  she  was,— she  could  not  be  compelled 
to  let  the  facts  rest  upon  her  unsupported 
testimony,  but  bad  tbe  legal  right  to  sustain 
and  corroborate,  If  she  could,  her  version 
of  them  by  the  testimony  of  disinterested 
witnesses  to  the  same  facts,  or  any  of  them. 
So  long  as  the  facts  testifled  to  by  the  party 
are  not  conclusively  established,  or  admitted, 
they  are  still  open  to  further  proof.  Page  v. 
Krekey,  137  N.  Y.  307,  33  N.  E.  311- 

After  tbe  defendant  had  testifled  grenerally 
to  the  facts  showing  tbe  relations  that  had 
existed  between  herself  and  the  deceased, 
and  which  have  been  briefly  stated  above, 
her  counsel  called  a  witness,  and  was  pro- 
ceeding to  give  proof  of  tbe  same  facts,  or 
some  of  them,  by  the  admissions  of  the  de- 
ceased. There  was  no  objection  from  tbe 
district  attorney,  but  the  court  interposed 
and  Inquired  of  counsel  the  object  of  the 
question.  The  counsel  replied  that  he  pro- 
posed to  corroborate  the  defendant  by  show- 
ing the  relations  between  her  and  the  de- 
ceased. The  learned  recorder  then  said: 
"You  do  not  need  any  corrobo]:;ation  of  tbose 
relations.  The  defendant  stated  those  rela- 
tions berself."   Here  a  long  colloquy,  which 
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covers  several  pages  of  the  printed  record, 
took  place  between  the  court  and  the  defend- 
ant's counsel,  In  which  the  purpose  of  the 
testimony  was  stated  in  various  forms;  and 
the  court.  In  still  more  emphatic  language, 
stated  that  it  was  not  admissible,  for  the 
reasons  which  he  had  before  stated,  and  for 
the  further  reason  that  it  might  be  injurious 
to  the  accused,  as  affording  good  grounds 
for  the  prosecution  to  claim  that  her  act  was 
deliberate  and  premeditated.  The  learned 
district  attorney  then  interposed  and  stated, 
among  other  things,  substantially,  that  It 
was  a  part  of  his  duty,  under  the  circum- 
stances, to  see  that  the  rights  of  the  accused 
were  properly  protected,  and  that,  as  the 
proof  offered  would  afFord  abundant  grounds 
for  the  prosecution  to  ask  for  a  conviction 
of  murder  In  the  first  degree,  he  felt  It  to  be 
his  duty  to  warn  the  defense  that.  If  the  proof 
was  admitted  it  would  be  in  the  line  of  bis 
duty  to  Insist  that  the  defendant's  act  would 
amount  to  deliberate  murder.  No  formal  ob- 
jection had  yet  been  made  to  the  testimony, 
and,  the  defendant's  counsel  still  persisting 
In  laying  it  before  the  Jury,  the  district  at- 
torney objected  to  It,  and  Ills  objection  was 
sustained,  and  the  defendant's  counsel  ex- 
cepted. In  the  course  of  the  trial,  similar 
proof,  or  proof  of  the  same  facts,  or  some 
of  them,  was  offered  by  the  defense  from 
otherwitnesses,  but  it  was  excluded  under  ex- 
ception. It  is  important  here  to  note  the  prin- 
ciple upon  which  these  mUngs  .unst  rest. 
Manifestly,  the  court  and  the  prosecuting 
officer  must  have  supposed  either  that  the 
testimony  was  simply  cumulative,  and  there- 
fore unnecessary,  or  positively  Injurious  to 
the  defendant,  and,  consequently,  no  part  of 
her  defense.  In  view  of  the  fact  that  It 
was  already  before  the  jury  from  the  lips 
of  the  defendant,  it  is  not  apparent  how 
the  latter  hypothesis  could  have  been  seri- 
ously entertained.  And,  as  to  the  former.  It 
might  have  been  correct  enough,  provided 
the  court  and  the  prosecution  wero  content 
with  the  defendant's  version  of  the  facts, 
and  accepted  it  for  all  the  purposes  of  the 
trial  as  conclusively  establishing  them  be- 
fore the  jury.  But  such  was  not  the  case, 
since  in  no  part  of  the  record  does  it  appear 
that  the  prosecution  admitted  the  facts,  or  in 
any  way  waived  tlie  right  to  question  the 
value  of  her  testimony  with  the  juiy.  On 
the  contrary,  it  distinctly  appears,  as  will 
be  seen  presently,  that  the  court  submitted 
the  question  of  her  credibility  to  the  Jury, 
and  left  it  for  them  to  determine  how  far 
her  statement  of  the  relations  between  her- 
sdf  and  the  deceased  should  be  accepted  as 
true. 

It  should  also  be  observed  that  no  question 
was  raised  at  the  trial,  and  none  is  now 
made  in  this  court,  with  respect  to  the  quali- 
ty of  the  proof  offered  to  establish  the  facts 
or  corroborate  the  defendant's  statements. 
The  ruling  was  directed  to  the  competency 
of  the  facts  themselves  for  any  purpose, 


and  not  to  the  mode  of  proving  them.  The 
admissions  or  declarations  of  the  deceased 
may  or  may  not  have  been  admissible  for 
that  purpose,  depending  entirely  upon  cir- 
cumstances not  disclpsed,  and  which  had  no 
influence  upon  the  decision.  It  may  be  that 
It  would  have  to  appear  that  they  were  so 
related  or  connected,  in  point  of  time  or 
otherwise,  with  the  principal  fact,  as  to  be 
a  part  of  the  res  gestae,  and  thus  within  the 
exceptions  to  the  rule  excluding  hearsay 
evidence.  Com.  v.  Densmore,  12  Allen,  535. 
But  we  are  not  now  dealing  with  that  ques- 
tion, and  do  not  propose  to  pass  upon  it 
one  way  or  tBe  other.  It  is  quite  certain 
that  the  district  attorney  could  waive  a  tech- 
nical role  of  evidence  relating  to  the  mode 
of  proving  a  material  fact,  or  of  corroborat- 
ing facts  testified  to  by  the  accused,  and  did 
waive  it  in  this  case,  if  it  was  applicable  at 
an,  by  failing  to  interpose  the  proper  specific 
objection  at  the  proper  time,  since  the  coun- 
sel might  then  have  so  changed  and  framed 
the  question  as  to  comply  with  aU  technical 
rules.  On  the  question  now  under  review, 
his  attitude  and  that  of  the  court  wero  iden- 
tical, and  that  was  that  the  facts  sought  to 
be  proven  were  wholly  Irrelevant 

In  reviewing  a  capital  case,  we  must  be 
satisfied  that  a  fair  trial  has  been  had;  and 
when  we  can  see  that  the  case  lias  been 
tried  and  submitted  to  the  Jury  upon  an 
erroneous  theory,  prejudicial  to  the  accused, 
and  which  had  a  controlling  Influence  upon 
the  trial  and  the  result,  we  ought  to  regard 
the  principle  which  has  been  decided,  rather 
than  the  concrete  form  In  which  the  ques- 
tion arose  and  became  a  practical  one  at  the 
trial,  and  should  not  be  astute  to  seek  for 
some  technical  ground,  not  urged  upon  the 
trial  or  here,  to  sustain  the  ruling.  Upon 
an  examination  of  the  whole  record,  it  is 
plain  that  the  case  was  tried  nx>on  the  the- 
ory that  the  relations  of  the  parties,  prior  to- 
the  morning  of  the  homicide,  Iiad  no  bear- 
ing upon  the  question  of  deliberation  and 
premeditation,  and  that  was  the  principle 
upon  which  the  evidence  referred  to  was 
excluded.  This  will  be  made  plainer  by  ref- 
erence to  the  charge  of  the  learned  recorder 
to  the  Jury.  In  submitting  this  vital  ques- 
tion, he  used  the  following  language:  "Yon 
are  not  called  upon  to  perform  a  miracle, 
by  transferring  your  intelligence  back  to  the 
26th  of  April,  when  this  defendant  is  alleged 
to  have  committed  the  deed  charged.  Yov 
are  only  called  upon  and  expected  to  deter- 
mine, by  your  verdict,  what  was  the  condi- 
tion of  the  defendant's  mind  at  tliat  timer 
and  the  only  way  in  which  you  can  de- 
termine such  condition,  and  the  only  way 
known  to  law  and  to  reason,  is  by  the  acts- 
of  the  defendant  at  that  time;  and  by  those 
acts  and  from  those  acts  you  may  Infer  the 
operations  of  this  defendant's  mind.  That 
is  the  only  method  known  to  human  wisdom 
and  intelligence,  and  that  is  the  method  by 
which  you  must  be  governed."     Here  the 
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learned  conrt  stated  the  rules  by  whicli  the 
Jury  were  to  be  governed  in  determining  the 
condition  of  the  defendant's  mind  at  the 
time  of  inflicting  the  wound  that  caused  the 
death.  Tliat,  of  course.  Included  her  abili- 
ty to  reason,  thlnlc,  and  reflect,  and  her  gen- 
eral power  of  volition;  and  they  were  In- 
structed tliat  there  was  but  one  method 
known  to  the  law  and  to  reason  and  hu- 
man wisdom  for  ascertaining  that  condition 
and  determining  these  questions,  and  tliat 
was  by  considering  her  act  at  the  thne. 
These  Instructions  excluded  from  the  con- 
sideration of  the  jury  all  the  facts  and  cir- 
cumstances preceding  the  homicide,  and  of 
which  that  act  was  but  the  culmination. 
This  part  of  the  charge  renders  the  ruling  ex- 
cluding the  corroborating  proof  Intelligible, 
but  we  think  that  both  the  ruling  and  the 
charge  were  in  these  respects  erroneous. 

There  is  another  portion  of  the  charge 
which  is  Intimately  related  to  the  questions 
under  consideration.  In  speaking  of  the  re- 
lations of  the  parties  and  the  credibility  of 
the  defendant,  the  court  said:  "On  another 
phase  of  this  case,  it  is  but  proper  for  me  to 
say  that,  in  this  narration,  which,  if  true, 
would  put  Gataldo  In  a  bad  and  an  unen- 
viable light,  but  one  being  has  given  the 
narration,  and  that  is  the  defendant  She 
is  vitally  interested  in  this  case;  and  it  is 
for  you  to  say  whether  a  defendant,  situ- 
ated as  this  defendant  is,  had  a  motive  in 
testifying  as  she  did,  because  It  may  be  fair- 
ly claimed  that  the  rule  of  action  and  con- 
duct among  men  is  that  they  are  expected 
to  assume  the  greater  part  of  the  responsi- 
bility for  such  acts.  It  is  for  you.  In  consid- 
eration of  the  motives  that  may  actuate  this 
defendant,  to  consider,  first,  being  a  woman, 
whether  she  would  have  a  motive,  from  the 
instinct  of  delicacy,  which  is  inherent  in  the 
sex,  to  palliate  her  own  conduct,  by  throw- 
ing all  the  blame  upon  Cataldo;  and,  second- 
ly, whether  she  would  have  a  motive  In  so 
testifying  to  aSect  your  verdict,  in  order  to 
escape  the  legitimate  consequences  of  her 
act"  When  the  court  had  ruled  that  the 
statement  of  the  defendant  did  not  need  cor- 
roboration, this  portion  of  the  charge  might 
well  have  been  omitted.  The  Jury  were  per- 
mitted to  reject  her  testimony,  although 
proof  to  corroborate  her  had  been  excluded 
on  the  ground  stated.  It  would  seem  to  be 
clear  that  either  the  ruling  or  the  charge  Is 
wrong.  The  primary  error,  doubtless,  was  in 
refusing  to  permit  her  counsel  to  strength- 
en and  re-enforce  her  narrative,  or  any  ma- 
terial part  of  it,  In  any  way  that  he  could. 
Had  he  been  allowed  to  do  that  this  passage 
In  the  charge,  though  the  language  is  strong 
and  quite  unfavorable  to  the  defendant  un- 
der all  the  circumstances,  could  be  defended 
as  embodying  no  legal  error. 

In  speaking  of  the  refusal  of  the  deceased, 
at  the  time  of  the  homicide,  to  marry  the 
defendant,  the  court  said  to  the  Jury,  In  sub- 
stance, that  this  refusal  was  nothing  new. 


and  whatever  effect  It  bad  up<Hi  her  mind 
must  have  been  produced  before  that  day, 
and  then  proceeded  as  follows:  "She  was 
living  with  him  at  the  time  in  meretricious 
intercourse.  It  was  a  mode  of  life  con- 
demned by  sound  public  morals.  Under  the 
law  of  our  state,  however.  It  is  not  criminal; 
but  that  it  was  an  immoral  condition  of  life 
cannot  and  will  not  be  disputed.  This  de- 
fendant, with  her  father  and  mother  living 
In  this  city,  left  her  father  and  mother's 
house,  without  a  word  of  notice,  and  volun- 
tarily went  to  live  with  the  deceased  in  this 
meretricious  life.  You  must  draw  a  line  of 
distinction  between  the  woman  who  parts 
with  her  honor  ui>on  a  solemn  promise  to 
marry  and  the  woman  who  parts  with  her 
honor  without  a  solemn  promise  to  marry 
on  the  part  of  the  man,  and  who  continues 
to  surrender  her  person  to  him  at  his  will, 
breaks  away  from  the  moorings  of  her 
home,  and  goes  to  live  with  him  as  his  mis- 
tress." We  think  that  this  part  of  the 
charge  was  clearly  erroneous.  It  was  the 
province  of  the  Jury  to  determine  whether 
the  refusal  of  the  deceased,  at  the  time  of 
the  homicide,  to  perform  his  promise,  and 
the  exasperating  form  in  which  the  refusal 
was  made  or  expressed,  had  for  the  time  any 
effect  upon  her  mental  condition,  or  not' 
The  words  that  the  deceased  then  uttered 
may  have  extinguished  the  last  ground  of  a 
lingering  hope,  and  suddenly  revealed  to  her 
mind  her  real  sltuatlMi.  What  was  then 
said,  taken  In  connection  with  the  preced- 
ing events,  were  causes  which  are  sometimes 
known  and  may  reasonably  be  supposed  to 
operate  powerfully  upon  the  human  mind; 
and  the  statement  that  they  could  not  com- 
ing as  It  did  from  the  court  amounted  to 
something  more  than  a  mere  expression  of 
opinion,  even  if  that  were  permissible  upon 
such  a  vital  question.  It  was  an  Instruction 
as  to  the  force  and  effect  of  the  evidence. 
But  this  part  of  the  charge  was  open  to  a 
still  more  serious  objection.  It  suggested  to 
the  Jury,  and  submitted  for  their  considera- 
tion, a  theory  of  the  facts  which  had  no 
foundation  in  the  evidence  as  it  appears  <n 
the  record.  It  could  not  be  found  upon  any 
fair  or  Just  construction  of  the  evidence  that 
the  defendant  voluntarily  parted  with  her 
honor  without  a  solemn  promise  of  marriage, 
or  surrendered  her  person  to  the  deceased  to 
become  his  mistress.  The  testimony  shows 
that  there  was  In  fact  such  a  promise  preced- 
ing these  relations.  It  Is  quite  clear  upon 
the  evidence  in  the  record  that  he  obtained 
possession  of  her  person  and  accomplished 
his  purpose  by  means  of  that  promise,  and  of 
a  series  of  falsehoods,  and  fraudulent  de- 
vices of  the  most  atrocious  charae|ter.  It 
was,  at  least  an  open  question  whetiber  her 
disgrace  and  dishonor  were  not  effected  by 
the  nse  of  some  drug  which  he  had  ao^nln- 
Istered  to  her  for  the  purpose  of  overcoilUng 
her  mental  and  physical  powers  of  resist- 
ance.   If  her  testimony  Is  to  be  b^eveit— 
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and  It  must  be  remembered  that  the  learned 
recorder  ruled  that  It  needed  no  corrobora- 
tion,—she  was  decoyed  Into  the  rooms  on 
Thirteenth  street  under  the  false  pretense  of 
an  immediate  marriage;  and  If  she  remain- 
ed there  with  him,  as  she  did.  In  the  hope 
that  it  would  be  fulfilled,  for  a  month  prior 
to  the  killing,  In  order  to  hide  her  disgrace, 
or  retrieve  her  honor,  or  In  some  way  dis- 
entangle herself  from  the  situation  In  which 
she  was  placed,  her  conduct  fell  far  short 
of  voltmtarlly  contracting  meretricious  re- 
lations with  the  deceased.  These  remarks 
of  the  court  upon  this  feature  of  the  case 
were,  as  it  seema  to  us,  quite  misleading, 
and  could  scarcely  fall  to  have  an  unfavor- 
able effect  upon  the  Jury.  The  attention  of 
the  court  was  plainly  directed  to  these  ques- 
tions at  the  close  of  the  charge,  and  they 
were  made  the  subject  of  exception,  but 
there  was  no  attempt  to  modify,  explain,  or 
retract  what  had  been  said. 

The  defendant  was  subjected  to  a  protract- 
ed cross-examination,  in  which  the  same 
question  was  repeatedly  asked  and  answered, 
frequently  by  the  suggestion  and  direction  of 
the  court.  We  will  not  refer  to  the  numer- 
ous Incidents  which  the  record  discloses  in 
the  course  of  this  examination  by  the  prose- 
cuting officer  and  the  court,  further  than  to 
say  that  we  are  wholly  unable  to  perceive  any 
such  element  of  improbability  in  her  direct 
narrative,  or  any  such  danger  to  the  cause 
of  Justice  to  be  apprehended  from  her  state- 
ments, as  to  warrant  such  a  wide  and  unusual 
departure  from  the  ordinary  and  usual  meth- 
ods, long  sanctioned,  for  the  examination  of 
witnesses  in  courts  of  Justice.  But  the  most 
important  feature  disclosed  by  this  j>art  of 
the  trial  is  the  manner  in  which  the  testi- 
mony thus  elicited  was  submitted  to  the  Jury. 
In  order  to  get  a  clearer  view  of  the  action  of 
the  court  in  that  respect,  it  is  necessary  to 
present  at  least  a  small  part  of  the  testimony 
on  her  cross-examination  by  the  assistant  dis- 
trict attorney,  which  is  copied  from  his  brief 
In  this  court.  After  stating  several  times 
that  the  immediate  cause  of  the  act  was  what 
the  deceased  said  to  her  about  the  hogs  mar- 
rying her,  the  examination  continued  as  fol- 
lows: "Q.  Well,  now.  Miss  Barberl,  I  want 
you  to  tell  me,  honestly  and  truthfully,  whjT 
you  killed  Cataldo?  A.  I  didn't  want  to  kill 
him.  Q.  Well,  why  did  you  kill  him?  A.  It 
was  not  my  intention  to  kill  him,  but  I  was  in 
a  state  of  terrible  agitation  in  that  moment 
I  didn't  see  myself  what  I  was  doing,  and 
when  I  heard  that  ejaculation,  that  word 
'hogs,'  I  nearly  lost  consciousness,  and  I  did- 
n't know  what  I  did.  Q.  Now,  what  did  you 
cut  his  throat  for?  A.  I  didn't  know,  and  I 
didn't  see  what  I  did.  I  was  In  a  state  of 
terrible  exasperation,  because  he  had  Insulted 
me  atrocioiusly;  and  I  wanted  to  get  married. 
I  didn't  know  what  had  become  of  me.  Q. 
Why  did  you  cut  Cataldo's  throat?  A.  For 
God's  sake,  I  don't  know  what  I  have  to  say; 
I  already  said.    Q.  Why,  Miss  Barberl,  did 
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you  ent  Cataldo's  throat?  A.  Because  I  lost 
consciousness,  and,  physically,  my  eyesight, 
In  the  moment  that  I  heard  him  say  that  a  hog 
may  marry  me.  Q.  Why  did  you  cut  Catal- 
do's throat?  A.  It  waa  not  my  Intention  to 
kill  him.  It  was  all  In  the  moment,  an  ir- 
resistible moment,  and  I  followed  the  im- 
pulse of  rage,  when  I  heard  that  a  pig  had  to 
marry  me.  Q.  Now,  I  will  ask  the  question 
once  more:  Why  did  you  cut  Cataldo's 
throat?  A-  I  never  believed  that  he  would 
die.  I  never  thought  to  kill  him."  Making 
every  allowance  for  the  strong  temptation  to 
color  the  narrative,  which  is  always  present 
to  a  witness  under  such  circumstances,  and 
for  what  It  may  have  gained  or  lost  In  the 
translation,  still  it  could  not  be  said  that  there 
was  no  evidence  to  sustain  the  theory  that  the 
act  was  not  preceded  by  deliberation  or  pre- 
meditation. There  can  be  no  reasonable  doubt 
that  the  situation  in  which  she  had  been 
placed,  and  the  disgrace  attending  it,  were  the 
constant  subject  of  her  thoughts  during  the 
preceding  month,  and  may  liave  preyed  upon 
her  mind.  In  this  state  of  agitation,  she  con- 
fronted the  deceased  in  the  saloon,  and  the  in- 
sulting refusal  may  have  been  the  spark  that 
produced  the  explosion.  It  was  not  impos- 
sible, under  all  the  circumstances,  to  take  that 
view  of  the  case.  At  the  very  least,  the  de- 
fendant was  entitled  to  have  the  question 
fairly  submitted  to  the  Jury,  and  we  think  It 
was  not,  for  reasons  already  stated,  and  for 
the  further  reason  that  the  learned  recorder. 
In  effect,  told  the  Jury  that  there  was  no  evi- 
dence to  warrant  the  inference.  In  speaking 
to  this  point,  he  said:  "You  will  see  that  the 
killing  was  not,  so  far  as  this  evidence  shows, 
a  sudden  act  of  retaliation  or  revenge,  or  re- 
sistance for  an  outrage  uiMn  her,  or  for  a 
forcible  trespass  upon  the  person  of  this  de- 
fendant. The  killing  was  not  the  result,  so 
far  as  the  evidence  shows,  of  a  single  refusal 
to  marry  her  upon  the  part  of  Cataldo.  If,  as 
it  is  claimed,  that  this  refusal  of  his  produced 
a  whirlwind  of  passion  In  this  defendant, 
and,  as  a  result  of  that  whirlwind  of  passion, 
she  killed  Cataldo,  yon  must  bear  in  mind  that 
he  had  been  promising  this  marriage  from  the 
day  on  which  she  went  with  him  into  the 
house  of  assignation,  as  a  free  agent,  and  of 
her  own  accord;  and  his  repeated  promises 
necessarily  brought  repeated  disappoint- 
ments. So  that,  it  was  not  the  first  time  she 
was  dlsapp<rfnted,  because,  according  to  her 
own  story,  the  times  of  her  disappointment 
went  into  high  numbers."  Apart  from  the 
very  objectionable  remark  in  which  the  de- 
fendant is  represented  to  the  Jury  as  having 
accompanied  the  deceased  "into  the  house  of 
assignation,  as  a  free  agent,  and  of  her  own 
accord,"  which,  upon  the  evidence,  was  not 
correct  in  point  of  fact,  as  already  shown, 
the  substance  of  the  charge  was  that  there 
was  no  evidence  that  the  act  was  the  result 
of  a  sudden  impulse.  That  was  the  very 
question  that  the  Jury  had  to  decide,  and  the 
strong  expression  of  opinion  uj^on  such  a 
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question,  eyen  If  It  was  nothing  more,  was 
calculated  to  mislead  the  jury,  and  exceeded 
the  limits  which  this  court  has  ever  sanction- 
ed, or  ought  to  sanction,  for  judicial  comment 
upon  the  character  and  effect  of  evidence. 

The  coiurt  warned  the  Jury  In  very  emphatic 
language,  and  in  various  forms,  against  ren- 
dering any  verdict  In  the  case  which  should 
in  any  degree  be  based  upon  sympathy  for 
the  defendant  on  account  of  her  sex,  which, 
of  course,  was  correct,  as  within  his  powers 
and  discretion.  But  this  was  followed  by  a 
long  argument  to  show  that  women,  in  gen- 
eral, are  by  nature  capable  of  protecting  their 
honor  and  defending  their  virtue,  the  plain 
tendency  of  which  was  to  leave  In  the  minds 
of  the  jury  the  Impression  that,  after  all,  the 
defendant  may  have  been  equally  or  more  to 
blame  for  what  had  occurred,  prior  to  the  day 
of  the  homicide,  than  the  deceased,  and  thus 
to  excuse  or  palliate  his  conduct.  The  re- 
corder concluded  that  branch  of  the  charge 
with  the  following  proposition:  "Nature  has 
so  ordained  the  sexes  that  woman  is  gifted,  in 
a  particular  way,  with  greater  caution  and 
more  reserve  force  and  power,  while  man  Is 
gifted  in  a  different  way;  and,  while  he  may 
pay  his  court  and  attentions,  yet  nature  has 
fitted  and  equipped  her  in  such  a  way  that  she 
is  better  qualified  to  resist  than  man."  The 
suggestion  that,  according  to  certain  natural 
laws,  woman  is  better  qualified  to  resist  than 
man  was  departing  far  from  the  real  question 
In  the  case,  and,  moreover,  was  Incorrect  in 
point  of  fact,accM'ding  to  common  experience. 
When  that  part  of  the  charge  is  all  read  to- 
gether. It  Is  apparent  that  matters  were  dis- 
cussed that  are  scarcely  within  the  range  of 
the  proofs,  in  such  a  manner  as  to  operate  to 
the  prejudice  of  the  defendant  with  the  jury. 
Those  portions  of  the  charge  are  also  fairly 
covered  by  exceptions,  and,  even  If  they  are 
not,  an  erroneous  statement  of  the  law,  or  Im- 
proper comments  upon  facts  or  the  evidence 
bearing  upon  them,  may  be  reviewed  and  cor- 
rected in  this  court  In  a  capital  case  without 
any  exception,  when  it  can  be  seen  that  they 
may  have  operated  to  the  prejudice  of  the  ac- 
cused. 

The  questions  already  discussed  are  suffi- 
cient to  dispose  of  the  appeal  The  record  dis- 
closes other  rulings,  arising  during  the  con- 
duct of  the  trial,  that  would  be  difficult,  if  not 
Impossible,  to  defend.  To  review  them  all, 
by  attempting  to  point  out  their  bearing  on 
the  Issue,  and  in  what  respect  they  were  or 
might  have  been  prejudicial  to  the  defendant, 
would  unnecessarily  extend  the  discussion. 
A  careful  examination  of  the  whole  charge 
leaves  the  impression,  from  its  general  tone 
and  entire  structure,  that  the  learned  trial 
court,  in  the  elaborate  discussion  of  the  facts 
and  statement  of  the  law,  In  many  important 
IMirticnlars,  passed  the  line  which  marl£S  the 
limits  of  the  judicial  function.  Prom  an  ex- 
amination of  the  whole  case,  we  are  impress- 
ed with  the  conviction  that  the  defendant 
has  not  bad  a  fair  trial,  and  that  It  should  be 


submitted  to  another  Jury,  to  the  end  that  all 
competent  proof  may  be  given  in  the  regular 
and  orderly  way,  and  all  the  questions  pre- 
sented in  that  temperate  and  dispassionate 
manner  which  Is  so  important  in  the  trial  of 
a  capital  case,  and  so  essential  to  the  protec- 
tion of  all  the  rights  of  the  accused.  In  a 
recent  case,  the  highest  court  of  the  land  con- 
cluded the  review  of  a  judgment  of  convic- 
tion for  a  capital  offense,  where  the  proceed- 
ings upon  the  trial  and  the  substance  of  the 
charge  were  much  more  moderate  and  ex- 
empt from  objection  than  in  the  case  at  bar, 
with  the  following  pertinent  remarks,  which 
are  applicable  here:  "When  the  charge  of  the 
trial  judge  takes  the  form  of  animated  argu- 
ment, the  liability  is  great  that  the  proposi- 
tions of  law  may  become  Interrupted  by  di- 
gression, and  BO  Intermingled  with  infer- 
ences springing  from  forensic  ardor  that  the 
jury  are  left  without  proper  instructions, 
their  appropriate  province  of  dealing  with  the 
facts  invaded,  and  errors  Intervene  which  the 
pursuit  of  a  different  course  would  have 
avoided."  AlUson  v.  U.  S.,  160  U.  S.  203,  16 
Sup.  Ct  252. 

The  judgment  of  conviction  should  be  re- 
versed, and  a  new  trial  granted.  All  concur 
(VANN,  J.,  In  result).   Judgment  reversed. 


BOBB  V.  STATE. 


044  Ind.  sen 


(Supreifie  Court  of  Indiana.     April  17,  1896.) 
Homicide  —  Vbbdiot  —  Coktlictino  Evidbkcb  — 

MiSCOKDDCT  OF  ATTORNKT— EXOBITIOMS. 

1.  In  a  mnider  case  the  veidict  will  not  be 
disturbed,  where  there  is  evidence  which,  if  with- 
out conflict,  would  support  Uie  conviction. 

2.  To  save  an  exception  to  alleged  improper 
conduct  of  the  prosecuting  attorney,  defendant 
must  invite  and  insist  upon  some  action  of  the 
trial  court  with  reference  to  the  alleged  miscon- 
duct, and  base  his  exceptions  on  the  court's  ml- 
ing. 

3.  Instructions  must  be  brought  Into  the  rec- 
ord by  a  bill  of  exceptions. 

4.  The  truth  of  matters  stated  in  a  motion 
for  a  new  trial  must  he  t:8tablished  by  a  bill  of 
exceptions. 

Appeal  from  circuit  court,  Boone  county; 
Stephen  Neal,  Judge. 

Charles  E.  Robb  was  Indicted  for  mur- 
der in  the  first  degree,  and  was  convicted  of 
manslaughter.  From  a  Judgment  on  the 
verdict,  the  prisoner  appeals.    Affirmed. 

Thomas  Hanna,  Isaac  N.  Bradwell,  and 
R.  W.  E[arrison,  for  appellant  Wm.  A. 
Ketcham,  Atty.  Gen.,  for  the  State. 

HACB:NBY,  C.  J.  The  appellant,  Ch&rles  B. 
Bobb,  was  charged  by  indictment  with  the 
crime  of  murder  In  the  first  degree,  In  the 
killing  of  £11  Wilson.  Upon  the  trial  he  was 
convicted  of  manslaughter,  and  was  sen- 
tenced to  imprisonment  In  the  state's  prison 
for  15  years.  The  questions  presented  in 
this  court  arise  upon  the  action  of  the  low- 
er court  in  overruling  the  appellanfB  mo- 
tion for  a  new  trlaL    While  conceding  that 
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It  is  contrary  to  the  established  practice  for 
tbis  court  to  pass  upon  conflicts  In  tbe  evi- 
dence, it  la  Insisted  tbat  we  should  do  so  in 
tbis  case.  We  bave  looked  into  the  evidence 
siifflciently  to  assure  ourselves  tbat  there  was 
evidence  wbicb,  if  without  conflict,  would 
support  tbe  conviction.  It  appears,  without 
conflict,  that  tlie  deceased  was  a  tenant  of 
tbe  appellant,  occupying  a  part  of  the  bouse 
occupied  by  tbe  appellant;  tbat  be  became 
indebted  for  rents,  and,  when  called  upon  to 
pay,  urged  his  Inability  to  do  so;  tbat  some 
hot  words  ensued,  and  that  tbe  appellant 
went  into  bis  part  of  the  house,  procured  his 
two  pistols,  and  returned  to  the  back  lot,  and 
shot  and  killed  Wilson,  who  was  standing  in, 
or  upon  the  inside,  and  near,  tbe  back  door 
of  bis  part  of  tbe  bouse.  Tbe  essential  point 
of  conflict  in  tbe  evidence  was  as  to  whether, 
at  tbe  Instant  of  tbe  shooting,  Wilson  bad  In 
his  band,  in  a  threatening  attitude,  some  in- 
strument resembling  a  pistol,  and  which 
Robb  believed  to  imperil  his  life.  There  was 
evidence  against  tbe  theory  of  Wilson's  pos- 
session of  any  such  Instrument,  and  which, 
standing  alone,  would  have  supported  the 
conclusion  that,  when  Robb  returned  with 
tbe  pistols,  Wilson  was  not  offering,  by  word 
or  action,  any  violence  towards  Robb,  but 
was  standing  inside,  and  near  tbe  door,  In 
tbe  act  of  taking  a  tin  cup  of  drinking  water 
from  a  bucket  upon  a  small  table,  when 
Robb  flred  the  fatal  shot  We  would  cer- 
tainly usurp  the  exclusive  function  of  tbe 
Juiy,  should  we  attempt  to  review  their  con- 
clusion upon  this  conflict.  Deal  v.  State,  140 
Ind.  354,  39  N.  E.  930,  and  cases  there  cited. 
Tbe  motion  for  a  new  trial  contained  a 
number  of  specifications  or  causes  of  error 
alleged  to  consist  In  tbe  misconduct  of  tbe 
prosecuting  attorney  in  his  opening  state- 
ment to  the  juiy,  and  In  his  closing  argu- 
ment of  the  cause.  Of  the  specifications  in- 
volving tbe  statements  made  in  the  prelimi- 
nary statement,  three  in  number,  the  bill  of 
exceptions  discloses  an  exception  to  each  of 
said  several  statements,  but  does  not  dis- 
close any  request  to  tbe  court  to  withdraw 
the  submission  and  set  aside  the  panel,  or  to 
direct  the  jury  to  disregard  the  statements. 
In  Coleman  v.  State,  111  Ind.  563,  13  N.  E. 
100,  this  court  said  tbat:  "In  tbe  case  under 
consideration  tbe  objectionable  remarks  of 
the  prosecutor  were  made  immediately  after 
the  jury  were  Impaneled,  at  the  very  outset 
of  the  trial.  If  the  court  had,  of  Its  own  mo- 
tion, set  aside  the  submission  and  dischar- 
ged tbe  jury,  without  the  appellant's  consent, 
jeopardy  having  attached,  it  might  well  have 
been  claimed  that  be  was  entitled  to  an  ac- 
quittal. To  have  made  available  error,  tbe 
trial  court  should  have  been  afforded  an  op- 
portimity  to  eliminate  the  error  by  ruling 
upon  a  motion  to  arrest  the  further  progress 
of  the  case.  True,  there  was  an  objection 
and  an  exception  to  tbe  statement  of  the 
prosecutor;  but  tbe  court  sustained  the  ob- 
jection, and  under  Its  ruling  the  objectionable 


statement  was  withdrawn.  There  was  there- 
fore no  ruling  or  decIsI<Mi  of  the  court  to 
which  an  exception  was,  or  could  have  been, 
saved.  Rev.  St  1881,  {  1845  (Rev.  St  1894,  } 
1914).  Our  conclusion,  therefore,  is  that  In 
the  absence  of  a  motion  by  tbe  defendant  to 
set  aside  the  submission  and  discharge  the 
jury,  there  was  no  available  error  In  refus- 
ing the  motion  for  a  new  trial  on  account  of 
the  alleged  misconduct  of  the  prosecuting  at- 
torney in  his  opening  statement."  See,  also. 
Reed  v.  State,  141  Ind.  116,  40  N.  B.  525. 
In  tbe  present  case  it  was  tbe  privilege  of 
the  appellant  to  have  Invited  and  insisted 
upon  some  action  of  the  trial  court  with  ref- 
erence to  the  alleged  misconduct  and  to  have 
based  his  exception  upon  the  court's  ruling. 
Without  doing  so,  he  occupies  the  poaltlon  of 
tbe  complaining  party  in  the  case  from  which 
we  have  just  quoted,  namely,  of  taking  an 
exception  to  tbe  conduct  of  the  attorney,  and 
not  to  any  ruling  of  the  court  However,  it 
Is  the  duty  of  this  conrt  to  indulge  all  rea- 
sonable presumptions  In  favor  of  the  action 
of  tbe  trial  court;  and  In  doing  so  in  this  In- 
stance we  must  presume,  the  contrary  not 
appearing,  that  the  court  In  its  charges  to 
the  jury,  withdrew  any  misstatements  of  a 
prejudicial  character,  and  directed  the  Jurors 
to  ignore  them.  The  bill  of  exceptions  af- 
firmatively discloses  that  no  ruling  was  made 
by  the  court  and  that  no  instructions  were 
given,  concerning  this  question,  "except  as 
is  set  oat  in  its  final  Instructions  to  the  jury." 
Tbat  there  was  some  direction  to  the  jury 
upon  the  subject  Is  not  only  presumed,  but 
that  presumption  is  supported  by  this  state- 
ment of  the  court  The  instructions  given 
are  not  in  the  record  by  biU  of  exceptions, 
and  form  no  proper  part  of  the  transcript 
There  are,  at  the  close  of  the  transcript  and 
after  the  usual  certificate  of  tbe  clerk,  what 
purport  to  be  instructions  given  to  the  Jury, 
but  we  are  not  advised  by  any  proper  au- 
thentication that  they  were  all  that  wero 
givei.  We  cannot,  for  these  reasons,  look  to 
them  to  determine  whether  the  court  did 
withdraw  tbe  statements  so  excepted  to. 

Objection  Is  made,  also,  to  a  number  of 
statements  and  arguments  of  the  prosecutor 
in  bis  closing  argument  which  stat^nents 
are  not  supported  by  a  bill  of  exceptiona 
It  has  been  many  times  decided  that  matters 
stated  In  a  motion  for  a  new  trial  are  not 
taken  as  true,  unless  they  are  established  by 
a  bill  of  exceptions.  Reed  v.  State,  141  Ind, 
116,  40  N.  K.  525;  HeltonvIUe  Manuf'g  Co.  t. 
Fields,  138  Ind.  58,  36  N.  E.  529.  It  is  true 
that  counsel  made  a  part  of  the  motions 
what  purports  to  be  the  longhand  copy  of  tbe 
stenographer's  report  of  the  prosecutor's  ar- 
gument but  we  know  of  no  rule  of  practice, 
and  certainly  of  no  statute,  which  makes  the 
stenographer's  report,  in  no  way  certified  by 
the  Judge,  a  substitute  for  a  bill  of  excep- 
tions. It  does  not  do  so  even  with  relation 
to  the  evidence  taken  in  tbe  cause,  and  much 
less  so  as  to  the  truth  of  matters  contained 
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in  a  motion  for  a  new  trial.  If  tbe  r^ort 
should  be  accepted  as  carrying  the  force  of 
an  affidavit  of  the  stenographer  in  snpport  of 
the  facts  contained  in  the  motion  for  a  new 
trial,  it  would  nevertheless  require  a  bill  of 
exceptions  to  bring  it  into  the  record. 

Other  questions  are  suggested  by  counsel 
for  {^ppellant,  but  they  are  controlled  by  what 
we  have  already  said  in  passing  upon  the 
questions  above  considered.  Finding  no  avail- 
able error  in  the  record,  the  judgment  of  the 
lower  conrt  is  aflSrmed. 


iiu  lad.  OS) 

GOPF  ▼.  HEDOBOOCK  et  aL 
(Supreme  Court  of  Indiana.     April  15,  1896.) 

JfORTOAOES  —  KtOnT  TO   FOBECtOSB  —  WaIVBE  — 
EXPBNSBa— COMFSNSATION  TO  MOKTOAOBB. 

1.  Where  debtors  stipulate  in  their  mort- 
gage eecorin^  their  sureties  to  pay  the  debts,  the 
mortgagees,  if  the  obligations  are  not  iiaid  when 
due,  without  first  having  paid  them  may  fore- 
close and  recover  the  total  probable  loss. 

2.  Where  the  parties  to  a  mortgage  of  real 
and  personaJ  property,  containing  no  provision 
as  to  possession  or  sale  of  the  personalty  by  the 
mortgagees,  agreed  that  the  personal  property 
should  be  taken  and  sold  by  certain  of  the  mort- 
gagees, and  the  m'oceeds  applied  on  the  debt, 
the  mortgagees  -did  not,  by  taking  possession 
and  selling  as  agreed,  waive  their  right  to  fore- 
close as  to  the  realty  for  a  deficiency  remain- 
ing after  application  of  the  proceeds  of  the  per^ 
sonalty. 

3.  Where  a  mortgagee,  by  written  agree- 
ment with  bis  co-mortgagees  and  the  mortgagor, 
takes  possession  of  and  sells  mortgaged  person- 
alty, to  which  the  mortgagees  had  no  right  of 
possession;  and  which  they  had  no  right  to  sell, 
he  is  entitled,  as  against  such  co-mortgagees, 
to  reserve  a  reasonable  compensation  out  of  the 
proceeds  of  the  sale  for  his  services. 

Appeal  from  superior  court,  Tippecanoe 
county;  P.  B.  Ev««tt,  Judge. 

Action  by  James  A.  Hedgecock  and  others 
against  Amos  Ooff  and  others  to  foreclose  a 
mortgage.  Defendant  Goff  filed  a  cross  com- 
plaint From  a  Judgment  for  plaintiffs,  de- 
fendant Goff,  who  obtained  Judgment  on  his 
cross  complaint,  appeals.    Affirmed. 

Holstein  &  Barrett,  for  appellant.  Palmer 
&  Palmer  and  Kent  &  Irwin,  for  appellees. 

MONKS,  J.  This  action  was  brought  by 
appellees  to  foreclose  a  mortgage  given  by 
Dewltt  0.  Bryant  to  appellees,  to  indemnify 
them  as  his  Buretiea  on  divers  promissory 
notes,  executor's,  administrator's,  and  guard- 
ian's bonds.  Appellant,  Goff,  who  alone  ap- 
peals, filed  an  answer  In  eight  paragraphs,  to 
each  of  which  appellees  demurred  for  want  of 
facts,  which  demurrer  was  sustained  to  the 
fourth  paragraph,  and  overruled  as  to  the  oth- 
er paragraphs.  Appellees  filed  a  reply  in  gen- 
eral denial.  At  the  trial  of  the  cause,  after 
the  evidence  was  all  in,  the  appellant,  Goff, 
was  permitted  to  file  a  cross  complaint,  where- 
in he  set  up  that  among  the  debts  secured  by 
the  mortgage  to  appellees  was  the  note  to 
Phel)e  Culver,  upon  which  Bryant  was  prin- 
cipal, and  Seawnght  and  Beaver  were  sure- 


tles;  ttmt  Culver  had  recovei^d  a  Judgment 
on  said  note  In  the  Clinton  circuit  court 
against  Bryant  and  Seawright  for  $1,174,  and 
costs;  and  that,  at  the  time  he  bid  in  the  real 
estate  at  the  sherlfTs  sale  on  the  execution  is- 
sued on  the  MUroy  Judgment,  there  was  also 
In  the  hands  of  the  sheriff  an  execution  Issued 
<ni  said  Culver  Judgment;  and  that  he  bid 
$6,000  at  the  sherlfTs  sale  made  on  the  Mil- 
roy  Judgment,  and,  out  of  the  money  thus  paid 
by  him,  the  Culver  Judgment  was  fully  paid 
and  satisfied.  Prayer  that  he  be  subrogated 
to  the  rights  of  Seawright  In  said  mortgage, 
etc.  A  trial  by  the  court  resulted  in  a  finding 
and  Judgment  In  favor  of  appellees  on  their 
complaint,  and  a  finding  and  Judgment  In  fa- 
vor of  appellant,  Goff,  on  his  croes-complalnt 
Appellant  filed  a  motion  for  a  new  trial,  wUch 
was  overruled.  He  next  filed  a  motion  to 
modify  the  Judgment  The  errors  assigned  by 
appellant,  and  not  waived,  call  in  question  the 
action  of  the  court— First,  In  overruling  the 
demurrer  to  the  complaint;  second,  In  overrul- 
ing appellant's  motion  to  modify  the  Judg- 
ment; third.  In  overruling  the  motion  for  a 
new  trial. 

Appellant  Insists  that  "tbe  complaint  is  in- 
sufficient because  it  does  not  show  that  ap- 
pellees Jointly,  as  sureties,  have  been  com- 
pelled to  pay  a  dollar  for  the  mortgagor." 
The  complaint  alleges  payments,  some  Jcrfnt 
and  others  by  individual  sureties.  The  cwn- 
plalnt  also  alleges  the  insolvency  of  the  mort- 
gagor, Bryant,  and  that  the  mortgage,  aft» 
describing  the  bonds  and  notes  secured,  con- 
tains the  following  clause:  "And  the  mort- 
gagor expressly  agrees  to  pay  the  sums  ot 
money  above  secured,  without  relief  from  val- 
uation and  appraisement  laws."  It  Is  set- 
tled law  In  this  state  that  where  a  mortgage 
given  to  secure  the  mortgagees  from  loss  by 
reason  of  their  having  become  surety  for  the 
mortgagor  contains  a  stipulation  "that  the 
mortgagors  wlU  pay  the  sums  of  money  above 
secured,"  If  such  obligations  are  not  paid 
when  due,  the  mortgagees,  without  having 
first  paid  the  same,  can  maintain  an  action 
for  the  foredoeure  of  such  mortgage,  and  re- 
cover, as  damages,  a  compensation  for  the  to- 
tal probable  loss.  Gimel  v.  Cue,  72  Ind.  34^ 
and  cases  cited;  Bodkin  v.  Merit  86  Ind.  560, 
and  cases  cited;  Durham  v.  Craig,  79  Ind. 
117,  and  cases  cited:  Strong  v.  School  Tp.,  79 
Ind.  208;  Loehr  v.  Colborn,  92  Ind-  ^; 
Reynolds  v.  Shirk,  98  Ind.  480;  Malott  v. 
Goff,  96  Ind.  496.  It  is  clear  that  the  com- 
plaint Is  not  insufficient  for  the  reason  urged 
by  appellant 

It  is  next  urged  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial  The 
causes  assigned  for  a  new  trial  were:  "(1) 
The  damages  assessed  are  excessive.  (2)  The 
allowance  to  Newton  J.  Gaskill  for  services 
rendered  and  money  expended  in  caring  for 
the  mortgaged  chattels  is  enormous,  unjust, 
and  contrary  to  law.  (3)  The  allowance  to 
James  A.  Hedgecock  for  services  rendered 
and  mon^  expended  In  caring  for  the  mort- 
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gaged  chattels  Is  enormous,  nnjnst,  and  con- 
trary to  law.  (4)  The  finding  of  the  court  is 
not  sustained  by  sufficloit  evidence."  We 
have  read  the  evidence,  and  it  Is  clear  that 
thwe  Is  evidence  which  snatains  the  court  up- 
<m  every  material  point  In  its  finding.  There 
was  evidence  from  which  the  conrt  might 
liave  found  a  larger  sum  in  favor  of  appellees 
than  it  did. 

The  real  question  presented  in  the  motion 
for  a  new  trial  and  the  motion  to  modify  the 
Judgment  is  whether  the  court  erred  in  mak- 
ing allowance  to  Hedgecock  and  Oasklll  for 
their  services  In  caring  for  and  selling  said 
sto<^  of  drugs  and  fixtures.  It  appears  from 
the  evidence  that  Dewitt  C.  Bryant,  on  the 
lOtb  day  ot  April,  1803,  executed  to  appellees 
a  mortgage  on  certain  real  estate  and  a 
stock  of  drugs,  to  indemnify  them,  as  his 
sureties,  on  promissory  notes,  administra- 
tor's, executor's,  and  guardian's  bonds.  The 
mortgage  was  in  the  ordinary  form  of  a  real- 
estate  mortgage,  and  contained  no  provision 
for  the  possession  of  the  personal  property, 
nor  any  provision  authorizing  the  sale  there- 
of by  the  mortgagees.  On  the  11th  of  April, 
the  mortgagees,  the  appellees  in  this  case, 
entered  into  an  agreement  with  Bryant,  the 
mortgagor,  which  was  reduced  to  writing, 
by  which  said  Bryant  and  James  H.  Bryant 
took  possession  of  said  stock  of  drugs  and 
fixtures  as  agents  for  the  mortgagees,  with 
full  power  to  sell  the  same  at  retail  or  the 
whole  stock,  and  apply  the  proceeds  to  the 
payment  of  reasonable  wages  to  themselves; 
second,  to  the  purchase  of  such  goods  as 
should  be  necessary  to  replenish  the  stock; 
and,  third,  to  the  payment  of  the  several 
obligations  mentioned  in  the  mortgage.  Aft- 
erwards, in  April,  Jacob  MUroy  recovered 
two  judgments  against  Dewitt  C.  Bryant, 
and  one  Andrew  J.  Hale  also  recovered  a 
judgment  against  him.  Executions  were  is- 
sued upon  these  judgments,  and  on  April  22d 
were  levied  upon  said  stock  of  drugs  and 
fixtures  and  a  part  of  the  real  estate  de- 
scribed in  the  mortgage.  On  the  28th  day 
of  April,  Mllroy  and  Hale,  the  plaintiffs  in 
said  judgments,  entered  into  a  written  agree- 
ment with  the  mortgagees  that,  notwith- 
standing the  levy  on  said  stock  of  drugs,  the 
mortgagees  should  proceed  to  sell  the  entire 
stock  at  a  reasonable  price,  and  upon  such 
terms  as  might  be  determined  upon  by 
Hedgecock  and  GaskUl,  mortgagees,  and 
Kent,  the  attorney  of  Mllroy  and  Hale,  a 
committee  selected  by  the  parties  to  said 
agreement  The  duties  of  the  committee 
were  to  oversee  the  disposition  of  the  stock 
of  goods,  and  see  that  the  proceeds  thereof 
were  properly  applied.  Oasklll  was  appoint- 
ed treasurer  of  the  committee,  to  receive  all 
money  for  goods  sold,  and  apply  the  same- 
First,  to  the  payment  of  the  necessary  ex- 
penses; second,  to  the  payment  of  the  obli- 
gations secured  by  the  mortgage.  After- 
wards, on  October  0,  1893,  the  committee, 
with   the  Icnowledge  and   consent   of    the 


mortgagor,  mortgagees,  and  said  IfQroy  and 
Hale,  sold  the  stock  of  drugs  and  fixtures  for 
$6,101.50.  $5,200  of  the  purchase  money  was 
paid  in  real  estate,  and  the  balance  in  cash. 
On  December  2,  1893,  the  sheriff,  by  virtue 
of  a  venditioni  exponas,  issued  on  the  Judg- 
ment in  favor  of  Mllroy  and  Bryant,  here- 
tofore mentioned,  sold  a  part  of  said  mort- 
gaged reel  estate  to  the  appellant,  Goff.  The 
amount  bid  at  said  sheriff's  sale  by  Goff  was 
more  than  sufficient  to  pay  the  MUroy  and 
Hale  Judgment;  and  the  balance  of  the 
amount  paid  by  him  at  said  sale,  about  $1,- 
200,  was  applied  on  afl  execution  in  the 
hands  of  the  sheriff  in  favor  of  Pbebe  Cul- 
ver against  Dewitt  0.  Bryant,  principal,  and 
James  A.  Seawright  and  Edward  O.  Beaver, 
sureties.  The  MUroy  judgments  and  the 
Culver  Judgments  were  rendered  April  21, 
1891,  and  executions  were  issued  and  levied 
at  the  same  time.  The  mortgage  sued  upcm 
was  executed  to  Seawright,  one  of  the  mort- 
gagees, to  secure  him  against  loss  as  surety 
on  the  note  upon  which  said  Judgment  in 
favor  of  Culver  was  rendered.  The  court 
found  that  the  amount  for  which  the  drugs 
and  fixtures  were  sold  ($6,101.50)  was  largely 
in  excess  of  the  value  thereof,  and  that 
Hedgecock  and  GaskUl  were  entitled  to  com- 
pensation for  services  in  selling  said  stock 
of  drugs,  stating  the  amount. 

AppeUant  insists  that  the  sale  of  the  stodt 
of  drugs  was  a  foU  satisfaction  of  the  mort- 
gage debt,  and  cites  Landon  v.  White,  101 
Ind.  240,  to  sustain  this  contention.  That 
case  is  not  in  point  The  personal  property 
in  this  case  was  deUvered  by  Bryant  to  the 
mortgagees,  under  a  written  agreement 
which,  with  the  written  agreement  after- 
wards entered  Into,  made  fuU  provision  for 
aU  expenses,  and  what  amount  should  be  ap- 
plied on  the  liablUties  secured  by  the  mort- 
gage. That  was  the  amount  realized  after 
aU  expenses  were  paid.  Every  step  taken 
was  consented  to  and  acquiesced  in  by  the 
mortgagor  and  mortgagees,  and  was  fuUy 
authorized  by  the  agreements. 

AppeUant  next  urges  that  tf  the  sale  ot 
the  goods  was  not  a  satisfaction  of  the  lia- 
blUties secured  by  the  mortgage,  the  same 
should  have  been  charged  to  the  mwiigagees 
at  their  fuU  value.  There  is  nothing  in  this 
contention,  for  the  reason  that  the  same  was 
charged  to  the  mortgagees  as  $6,101.50,  the 
amoaut  for  which  they  were  sold,  which  the 
court  found  was  largely  in  excess  of  their 
actual  value.  It  should  be  observed  that 
appellant  purchased  a  part  of  the  mortgaged 
real  estate  long  after  the^services  of  Hedge- 
cock and  GasklU  were  rendered,  and  after 
the  goods  were  sold,  and  that  he  has  no  right 
to  contest  the  aUowances  to  Hedgecodc  and 
GaskUl  except  as  he  may  be  subrogated  to 
the  rights  of  Seawright  under  the  mortgage 
sued  upon,  and  the  rights  of  MUroy  as  a  pur- 
chaser of  the  mortgaged  real  estate  at  sher- 
ItPa  sale  on  his  judgment  against  Bryant 
Seawright  and  MUroy  were  each  parties  to 
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the  written  agreement  under  which  the  serv- 
ices of  Hedgecockand  Gaskillwere  rendered; 
and  we  are  not  aware  of  any  authority 
which  would  permit  them  to  successfully  re- 
sist a  reasonable  allowance  for  such  serv- 
ices. They  received  the  benefit  of  their 
services.  Th^  were  done  at  their  request, 
and  with  their  knowledge  and  consent.  It 
Is  not  a  case  where  all  were  equally  bound, 
and  had  the  same  right  to  perform  the  serv- 
ices, as  in  a  partnership.  But  they  were  se- 
lected by  the  other  Interested  parties  to  take 
care  of  and  sell  the  stock  of  drugs,  which 
they  did.  The  other  mortgagees  had  no  pow- 
er to  take  care  of  or  sell  the  goods.  This 
authority  was  given  by  the  agreements  to 
Hedgecock,  Gasklll,  Kent,  and  Bryant  We 
think  it  may  be  inferred  from  the  two  agree- 
ments that  compensation  was  to  be  paid  for 
taking  care  of  and  selling  the  stock  of  goods. 
For  these  services,  Hedgecock  and  Gasklll 
were  entitled,  as  against  the  mortgagees,  at 
least  to  a  reasonable  allowance  to  be  paid 
out  of  the  proceeds  of  the  sale  of  the  goods. 
27  Am.  &  Eng.  Enc.  Law,  181-184;  Lumber 
Ck).  V.  Hyer,  18  Fla.  698;  Gibson's  Case,  1 
Bland,  138;  Ingram  v.  KIrkpa trick,  8  Ired. 
Eq.  62. 

Appellant  urges  that  they  were  mortgagees 
In  possession,  and  that  the  rule  is '  that  a 
mortgagee  in  ixMsesslon  will  not  be  allowed 
compensation  for  his  trouble  in  taking  care 
of  the  property,  even  though  there  is  an 
agreement  to  that  effect;  citing  Ool)bey, 
Chat  Mortg.  i  832.  Wtiile  such  may  be  the 
correct  rule  bs  between  mortgagor  and  mort- 
gagee, which  we  need  not,  and  do  not,  de- 
termine In  this  case,  it  is  certainly  not  the 
rule  as  between  the  mortgagees  themselves. 
The  question  here  is  between  two  of  the 
mortgagees  and  appellant  who  claims  under 
another  mortgagee  in  the  same  mortgage. 
Here  there  was  an  agreement  by  which  two 
of  the  mortgagees  were  authorized  to  take 
care  of  and  sdl  the  goods.  Under  this 
agreement  the  evidence  shows  and  the  court 
found,  they  rendered  services,  and  the  value 
thereof.  We  do  not  think  the  court  com- 
mitted a  reversible  error  In  making  them  an 
allowance.  So  far  as  appellant  is  concern- 
ed, he  Is  not  in  a  position  to  object  to  an  al- 
lowance for  the  services  mentioned,  but  he 
has  the  right  to  object  if  the  allowance  Is 
unreasonable.  He  makes  no  such  complaint 
however.  We  think  the  case  was  fairly 
tried,  and  tliat  appellant  has  no  Just  grounds 
for  complaint    The  Judgment  is  affirmed. 


on  Ind.  MS) 

liOtrCHHEIM  V.  SEBLBT  et  aL* 
(Supreme  Court  of  Indiana.     April  15,  1896.) 

Appkal — PHocBsa — Waivbr — Brief — SorrioiBKcr 
— Ambndm  bj«t — Dismissal. 
1.  An  appellee,  by  filing  a  brief  on  the  mer- 
Rs  after  a  motion  to  dismisB  for  defective  service 
of  procea  on  appeal,  waives  the  defect. 
1  Rebearins  denied. 


2.  Under  Sup.  Ct  Rule  14,  a  brief  which 
contains  no  statement  of  any  points  relied  oa 
for  reversal,  and  no  argument  of  them,  is  ininf- 
ficient,  and  presents  no  question  for  review. 

3.  Under  Sup.  Ct.  Rule  4,  allowine  amend- 
Bents  of  assignments  of  error  only  when  dne 
care  and  diligence  have  been  used  in  the  fiist 
Instance,  an  appellant  is  not  entitled  to  amend 
by  Joining  as  appeileea  parties  in  whose  favor 
judgment  was  rendered,  and  who  have  been  omit- 
ted, "by  inadvertence  and  oversight,"  in  pre* 
paring  the  assign  mento. 

Appeal  from  circuit  court,  Hnntlngtom 
county. 

Action  by  Henry  S.  Louchheim  against 
Leonard  P.  Seeley  and  others.  From  the 
judgment  entered,  Henry  S.  Louchheim  ap- 
peals.   Dismissed. 

B.  M.  Cobb,  for  appellant  Jas.  M.  Hat- 
field, Spencer  &  Branyan,  Z.  T.  Dungan.  and 
Kenner  &  Leah,  for  appellees. 

McGABE,  J.  A  motion  has  been  filed  ia 
this  court  to  dismiss  the  appeal,  by  some  of 
the  appellees,  on  the  ground  that  the  process 
issued  by  the  clerk  of  this  court  for  some  of 
the  appellees  was  served  on  their  attorneys, 
instead  of  being  served  on  such  appellees 
themselves,  citing  in  support  of  such  motion 
Tate  V.  Hamlin  (Ind.  Sup.)  41  N.  E.  356, 103&, 
But  since  filing  such  motion  said  parties 
have  filed  a  briet  on  the  merits  of  the  ap- 
peal, which  amounts  to  a  full  appearance 
and  waiver  of  process.  Hazleton  v.  De 
Priest  (at  this  term)  42  N.  E.  751.  The  mo- 
tion must  be  regarded  as  waived. 

Another  motion  is  made  to  dismiss  the  &^ 
peal  because  the  appellant  failed  to  file  a 
brief  witliin  60  days  after  the  submission. 
The  point  made  under  this  motion  is  tliat 
the  only  brief  on  behalf  of  appellant  filed 
within  the  60  days  after  the  submission  of 
the  cause  is  not  a  brief.  In  any  proper  legal 
sense.  Ix>ng  after  the  expiration  of  the 
60  days  after  submission,  the  appellant  filed 
a  proper  brief.  He  has  also  filed  an  elalx)- 
rate  brief  to  prove  that  the  paper  filed  by 
him  witliin  the  time  allowed  for  filing  a 
brief  was  a  sufficitsnt  brief.  After  care- 
fully reading  the  same,  with  the  quotations 
from  numerous  decisions  of  this  court  as  to 
wliat  it  takes  to  constitute  a  brief,  so  as  to 
prevent  the  assignment  of  errors  from  being 
thereby  deemed  waived,  we  think  no  other 
argument  is  needed  to  conclusively  establish 
that  appellant's  first  effort  does  not  amount 
to  a  brief.  Among  the  quotations  by  appel- 
lant  is  the  following  from  MlUikau  v.  State, 
70  Ind.,  at  page  284,  where  ft  is  said:  "The 
paper,  however,  purporting  to  be  appellant's 
brief,  contains  only  a  short  abstract  of  the 
'  proceedings  l>eIow,  and  a  general  statement 
of  the  objections  to  those  proceedings  which 
are  relied  on  for  a  reversal  of  the  judgment 
without  any  argument,  or  the  assignment 
of  any  specific  reasons,  in  support  of  the 
objections  thus  Indicated.  Such  a  paper  la 
not  a  brief,  within  the  spirit  and  meaning  ot 
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rule  14  of  this  court,  and  pcesenta  no  Quep- 
tlon  for  our  decision  In  this  conrt"  In  the 
case  before  us  there  is  do  statement  of  any 
point  relied  on  for  a  reversal,  and  no  argu- 
ment Is  made.  In  the  paper  called  a  "brief," 
la  favor  of  any  point  for  a  reversal  of  the 
judgment. 

But  there  is  another  ground  on  which  It  U 
urged  that  the  appeal  should  be  dismissed, 
and  that  is  that  some  of  the  parties  In  \rhose 
favor  Judgment  was  rendered  have  not  been 
made  {lartles  to  the  appeal,  as  appellees  or 
otherwise.  The  appellant,  conceding  his  fall- 
ore  to  make  them  parties,  has  asked  leave  to 
amend  the  assignment  of  errors  so  as  to 
make  them  appellees.  That  motion  was 
overruled  on  February  11,  1896,  on  the 
ground  that  there  was  no  showing  of  a  valid 
excuse  for  failure  to  make  the  proper  parties 
In  the  start.  Rule  4  of  this  court  provides 
that  "amendments  of  the  assignment  of  er-. 
rors  shall  not  be  made  after  the  cause  ia, 
submitted,  except  upon  notice  and  leave  ap-. 
piled  for  in  writing,  nor  shall  leave  be  grant- 
ed unless  it  appear  that  due  care  and  dili- 
gence were  exercised  in  the  first  instance  to 
make  the  assignment  complete."  The  only 
care  and  diligence  shown  is  that,  "by  inad- 
vertence and  oversight  in  preparing  the  as- 
signment of  errors,  the  name  of  the  said 
parties  was  omitted."  This  is  not  a  showing 
of  care  and  diligence.  Where  a  i)arty  ap- 
peals, and  does  not  make  all  the  opposite 
parties  in  whose  favor  judgment  was  ren- 
dered appellees  therein,  the  appeal  will  be 
dismissed,  as  the  appellate  tribunal  has  not 
the  power  to  disturb  the  judgment  as  to 
some  of  the  parties  without  disturbing  it  as 
to  alL  Garside  v.  Wolf,  135  Ind.  42,  34  N. 
E.  810. 

For  all  the  reasons  al>ove  stated  the  mo- , 
tion  to  dismiss  the  appeal  ought  to  be,  and 
la,  sustained.    The  appeal  is  dismissed. 


OM  Ind.  K) 

TOLLESTON  CLUB  OF  CHICAGO  t. 
CLOUGH.* 

(Supreme  Conrt  of  Indiana.     April  10,  1896.) 

QuiETino  TiTL* — PLBADlnO — Advkbse  Olaiu 

— Public    Lands — Boundaries — Meah- 

DEB  LdNES— Deed. 

1.  In  an  action  to  quiet  title,  the  allegation 
In  the  complaint  that  defendant  claima  some 
interest  in  the  land  adverse  to  plaintiff's,  which 
claim  is  without  right,  and  unfounded,  and  a 
dond  on  plaintiS'i  title,"  ia  sufficient,  even 
though  the  land  in  issne  consists  of  aeverai  par- 
cels. 

2.  Where,  under  a  patent  from  the  United 
States,  title  ia  acquired  to  a  section  of  land 
lying  partly  within  and  (lartly  without  a  mean- 
der line,  the  land  lying  without  the  meander  be- 
ing divided  into  numbered  lot;s,  and  there  being 
nothing  to  show  that  it  was  the  intention  to 
bound  the  lots  by  the  meander  line,  a  convey- 
ance of  one  of  the  lots  b;  number  and  section 

1  Bslicarina  aeaiad. 


carries  the  whole  lot  to  tfie  opposRe  section  lina^ 
htit  in  no  case  beyond.  Tolieston  Club  v.  StatCL 
38  N.  E.  214,  40  N.  B.  690,  and  141  Ind.  197, 
followed. 

3.  The  location  of  a  meander  line  by  a  coun- 
ty surveyor  does  not  establish  the  meander  as  a 
boimdary,  unless  the  notice  and  other  proceed- 
ings show  tliat  each  was  the  purpose  of  the  sur- 
vey. 

Appeal  from  drcolt  court.  Lake  county; 
William  E.  Pljmey,  Special  Judge. 

Action  brought  by  John  H.  Clough  agaimrt 
the  ToUeston  Club  of  Chicago  to  quiet  title  to 
certain  lands.  ITrom  a  judgment  for  plain- 
tur,  and  an  order  denying  a  motion  for  mod- 
ification of  judgment,  defendant  appealed. 
Modified  and  affirmed. 

J.  W.  Youche  and  B.  D.  Crumpacker,  for 
appellant  Flower,  Smith  &  Musgrave  and 
Peter  Crumpacker,  for  appellee. 

HOWARD,  J.  This  action  was  cdmmen- 
ced  by  the  appellee  in  the  circuit  cotirt  of 
Lake  county  against  the  appellant  to  quiet 
his  title  to  certain  real  estate  in  said  county. 
In  his  complaint  appellee  alleges  that  he 
is  the  owner  in  fee  simple  of  all  that  part 
of  sections  17,  19,  and  20,  in  township  3S, 
range  8,  situated  south  of  the  thread  of  the 
Little  Calumet  river,  and  asim  to  have  hia 
title  thereto  quieted.  A  demurrer  having 
been  overruled  to  the  complaint,  the  appdr 
lant  filed  an  answer  disclaiming  all  inter- 
est in  the  lauds  described  in  the  complaint, 
except  in  that  part  of  said  lands  included 
between  the  meander  line  and  the  thread  of 
the  river,  and  denying  the  allegations  of  the 
complaint  as  to  the  lands  so  excepted. 
There  was  a  finding  and  decree  quieting  ap- 
pellee's title  to  aU  the  lands  claimed  by  him. 
The  appellant  filed  its  motions  to  modify  the 
findings,  and  also  the  Judgment,  so  as  to 
exclude  from  the  lands  to  be  quieted  in  ap- 
pellee all  lands  In  sections  19  and  20  between 
the  meander  and  the  thread  of  the  stream,  azd 
also  that  port  of  section  17  lying  south  of  the 
river. 

Plat  of  sections  In  wUdi  land  in  controveraj 
ta  altuated: 


Appellant's  objection  to  the  sufficiency 
of  the  complaint  is  that  there  Is  In  it  "no  al- 
legation that  the  claim  is  adverse  to  the 
plaintiff,  nor  that  the  defendant's  claim  is 
Ttnfounded."  The  allegation  made  in  the 
complaint  in  regard  to  appellant's  claim  to 
the  land,   ia   "that  the  defendant   dalma 
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gonw  Interest  therein,  adverse  to  the  p]aln- 
tiCTB,  which  claim  Is  without  right,  and  un- 
founded, and  a  doad  upon  plaintiff's  title." 
This  we  think  sufficient  The  fact  that  the 
land  whose  title  Is  sought  to  be  quieted  con- 
sists of  sereial  parcels  is  Immaterial  Ap- 
pellee claims  to  be  the  owner  of  It  all,  and 
alleges  an  adverse  unfounded  claim  by  ai^el- 
lant  The  allegation  as  to  appellant's  dialm 
reaches  to  the  whole  claim  made  by  appel- 
lee. Many  of  the  questions  discussed  by 
counsel  under  the  remaining  assignments  of 
error  have  already  been  considered  by  this 
court  in  the  case  of  ToUeston  Club  t.  State, 
141  Ind.  197,  38  N.  B.  214,  and  40  N.  E.  69a 
The  fact  that  questions  decided  in  that  case 
should  be  discussed  anew  in  this  may,  per- 
haps, be  accounted  for  by  the  circumstance 
that,  althougti  the  case  against  the  state 
was  begun  over  three  years  later  than  the 
case  at  bar,  yet  that  case  was  appealed  to 
this  court,  and  decided  before  the  appeal 
In  the  case  at  bar  was  taiien.  The  appellee, 
as  shown  by  the  evidence,  derives  title  by 
patent  from  the  United  States  under  the 
swamp-land  act  of  1850,  based  upon  the  plat 
of  the  original  United  States  survey  of  1834, 
through  mesne  conveyances  to  Ira  O.  Dib- 
ble, and  by  a  deed  to  himself  from  the  ejcec- 
utors  of  Ira  O.  Dibble.  The  ^pellant  claims 
under  an  act  of  congress  of  1870  for  the 
survey  and  sale  of  lands  included  between 
the  meander  lines  of  the  Little  Calumet  riv- 
er, contending  that  the  lands  between  said 
meanders  liad  not  been  included  in  the  sur- 
vey of  1834.  The  lands  here  in  dispute  are  a 
part  of  the  lands  in  controversy  in  the  case 
of  ToUeston  Qub  v.  State,  supra.  There  It 
was  held  that  the  lands  between  the  mean- 
ders of  the  Calumet  river.  Including  the  bed 
of  the  river,  were  fnlly  surveyed  in  1834, 
and  the  lands  so  surveyed  all  conveyed  by 
patent  to  the  state  before  1870:  and  there- 
fore, that  the  government,  not  having  any 
such  lands  unsold  or  unsurveyed  in  1870, 
the  act  of  congress  for  that  year,  and  all 
proceedings  thereunder,  were  wholly  void. 
If  follows  that  the  appellant  in  the  case  at 
bar,  as  also  in  the  case  against  the  state, 
has  no  title  under  the  act  of  1870,  and  the 
survey  thereunder,  as  here  claimed.  The 
lands  conveyed  to  appellee  by  the  executors 
of  Ira  O.  Dibble,  as  described  in  the  inven- 
tory, appraisement,  executor's  deed,  and  oth- 
er papers  and  proceedings  In  the  court  hav- 
ing charge  of  the  setUement  of  the  estate 
of  said  decedent,  omitting  the  acreage  in 
each  description,  are  as  follows:  "Lot  one, 
i  19,  T.  36,  R.  8.  Fart  lots  two  and  three, 
commencing  50  rods  north  of  the  S.  B.  cor. 
of  said  lot  two,  thence  W.  100  rods,  thence  N. 
to  N.  line  of  said  lot  three,  thence  easterly 
along  the  N.  line  of  said  lots  to  the  N.  B. 
oor.  of  said  lot  two,  thence  S.  to  the  place  of 
beginning,  being  a  part  of  t  19,  T.  36,  B.  & 
The  S.  half  (or  lots  1,  2,  8,  and  4),  <  20,  T.  86, 
B.  8."  In  the  executor's  report  of  sale,  the 
last  description  is  written:    "The  S.  half  of 


lots  1,  2,  3,  and  4,  i  20,  T.  86,  A.  &"  But 
counsel  for  appellant  concedes  that  here  alsa 
"probably  this  word  'or  Is  a  mistake  of  the 
scrivener,  and  should  read  'or.' "  An  exam- 
ination of  aU  the  proceedings  of  the  court  in 
rdation  to  the  executor's  sale  of  the  land  in 
question  makes  it  evident  that  the  Intention 
was  to  sell  to  appellee  all  the  land  held  by 
the  decedent  by  virtue  of  the  original  pat- 
ents from  the  United  States  and  from  the 
state  for  the  same  fractional  lots.  Whatevw 
land,  under  these  descriptions,  the  decedent, 
Ira  O.  Dibble,  might  claim  through  his  pat- 
ents, that  the  appellee  might  claim  by  reason 
of  his  purchase  from  the  executors  of  said 
decedent  All  was  sold  through  the  court 
proceedings  that  could  be  sold;  that  Is,  aU 
that  had  been  owned  by  Ira  O.  Dibble.  Un- 
der the  holding  In  the  case  of  ToUeston  Club 
T.  State,  supra.  It  Is  plain  that  the  lots  de- 
scribed, being  lot  1  and  parts  of  lots  2  and 
3,  In  section  19,  and  lots  1,  2,  3,  and  4,  in 
section  20,  all  extend  north  to  the  north  sec- 
tion Unes  of  their  respective  sections.  But 
as  the  appellee.  In  this  action,  claimed  only 
to  the  thread  of  the  Little  Calumet  river,  it 
is  of  course  apparent  that  his  titte  wlU  btt 
carried  only  to  the  thread  of  the  stream 
BO  claimed  by  him  as  his  northern  boundary. 
It  is  clear  also  that  where,  in  any  case,  the 
north  section  line  is  south  of  the  river,  in 
such  case  the  north  boundary  will  be  limited 
to  the  north  line  of  the  section.  The  terri- 
tory having  been  surveyed  into  fuU  and 
uniform  sections,  and  the  lots  patented  a* 
numbered  lots  of  their  respective  sections, 
the  boundaries  of  the  lots  cannot  extend  be- 
yond the  boundaries  of  the  sections  them- 
selves. It  foUows  that  all  land  claimed  by 
appeUee  in  sections  19  and  20  was  properly 
decreed  to  him  by  the  court  The  claim 
made  by  appeUee,  however,  to  a  part  of  sec- 
tion 17,  was  incorrectiy  allowed.  The  mo- 
tion to  modify  the  judgment  in  this  par> 
ticular  should  therefore  have  been  sustained. 
Counsel  for  appellant  argue  that  the  de- 
scription of  the  lots  in  section  20  as  "the  S. 
half  (or  lots  1,  2,  3,  and  4),  {  20,"  shows  that 
not  more,  at  most  than  the  south  half  of  see* 
tlon  20  should  be  decreed  to  appeUee.  W« 
think  the  particular  reference  to  lots  in  this 
description  must  control  the  general  descrip- 
tion which  precedes.  Besides,  as  already 
shown.  It  is  evident  from  all  the  court  pro- 
ceedings that  it  was  the  intention  In  the  ex- 
ecutor's sale  to  convey  to  appeUee  the  whole 
interest  of  the  estate  of  Ira  O.  Dibble.  Coun- 
sel also  contend  that  the  record  of  a  survey 
made  by  the  county  BOtreyor  in  1883  dis- 
closes the  fact  that  the  meander  line  was 
then  established  as  the  boundary  between 
the  lands  of  aiH>elIant  and  api>eUee.  A  ref> 
erence  to  that  record,  however,  makes  it  evi- 
dent that  the  survey  In  that  case,  as  stated 
In  the  notice  of  the  survey,  was  not  to  estab- 
lish any  boimdary,  but  only  "to  locate,  mark, 
estabUsh,  and  perpetuate  the  foUowlng  cor- 
ners and  meander  lines  ectabUshed  by  th« 
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government  Barreya  made  in  Tone  1835," 
etc.  Tbo  location  of  a  meander  line  by  a 
county  surveyor  cannot  estabUsIi  that  mean- 
der as  a  boundary,  unless  the  notice  and 
other  proceedings  show  that  such  was  tlio 
purpose  of  the  surrey. 

The  Judgment  is  affirmed  as  to  all  the  land 
In  sections  19  and  20  lying  south  of  the  cen- 
ter or  thread  of  the  Little  Calumet  river,  in 
township  36  north,  of  range  8  west,  decreed 
to  be  owned  In  fee  simple  by  appellee;  and 
reversed  as  to  all  the  land  In  section  17,  said 
township  and  range,  decreed  to  be  owned 
by  aK)ellee,  with  Instructions  to  the  court  to 
sustain  the  motion  to  modify  said  judgment 
and  decree  as  to  the  lands  in  said  section  17. 
and,  when  so  modified,  said  judgment  Is  af- 
firmed at  the  costs  of  appellant. 


(Ui  Ind.  sn) 

CITIZENS'  ST.  R  CO.  v.  BOBBIN& 
^Supreme  Court  cf  Indiana.     April  16,   1896.) 

Appeal  from  superior  court,  Marion  county. 

Supplemental  opinion  modifying  mandate. 
For  original  opinion,  see  42  N.  E.  916. 

Miller,  WintM  &  Blam,  Uxe  appellant  S.  M. 
Bhepard,  Lamb  &  Hill,  and  John  M.  Butler, 
for  appellee. 

FEB  CURIAM.  Lucy  D.  Phelps,  the  wid- 
ow of  Henry  H  Catherwood,  deceased,  and 
formerly  administratrix  of  the  estate  of  said 
decedent,  comes  Into  this  court  and  files  her 
relinquishment  to  the  appellant  of  all  interest 
in  the  judgment  herein  and  the  proceeds 
thereof.  Comes  also  the  appellee,  administra- 
tor, and  asks  to  remit  all  of  the  judgment  by 
him  recovered,  excepting  the  sum  of  $18,- 
012,  which  is  to  constitute  the  recovery  by 
him  on  behalf  of  said  estate,  freed  from  any 
claim  upon  or  Interest  in  such  recovery  by 
said  widow  or  her  assignee  of  the  stocic  in 
QuestioD.  Said  relinquishment  and  the  oiler 
of  said  administrator  are  accepted,  and  the 
Judgment  of  the  lower  court  is  affirmed,  in 
the  sum  of  $18,012,  upon  the  entry,  within  20 
days  from  this  date,  of  a  remittitur  by  said 
administrator,  with  the  consent  of  the  court 
having  the  settlement  of  said  Catherwood  es- 
tate, of  all  of  the  judgment  recovered  ex- 
cepting the  sum  of  118,012. 


(Ul  Ind.  SSI) 

BCBENZEB  v.  PITTSBTJBGH.  O.,  a  ft  ST. 

L.  EY.  00.1 
(Supreme  Court  of  Indiana.     April  15,  1886.) 
Baiucoads  —  PuBuo  Crossiks  —  Child  PLATiKa 

ON— TBISPASSBR — IKJDKT — COMTBIB- 
CTOKT  MboUOEHOB. 

1.  A  child,  playing  on  the  right  of  way  of 
a  railroad,  where  it  is  crossed  by  a  public  mgh- 
way,  18  not  a  trespasser. 

2.  A.  bright,  intelligent  child,  7%  years  old, 
who,  tboDgh  he  knows  that  trains  are  liable  to 
pass,  and  that  if,  when  they  pass,  he  ia  on  the 
track,  he  will  be  run  over,  sits  down  on  a  rail- 

1  K«beu1nf  denied.  St  N.  B.  US. 


road  track  to  play,  teUa  asleep,  and  to  nm  over, 

la  gnilty  of  contributory  negligence. 

Appeal  from  circuit  court,  Hamilton  coun- 
ty;  B.  B.  Stephenson,  Judge. 

Action  by  Andrew  Krenzer,  by  next  friend, 
against  the  Pittsburgh,  Cincinnati,  Chicago 
&  St  Louis  Ballway  Company  for  personal 
Injuries.  From  a  judgment  for  defendant 
non  obstante  veredicto,  plaintiff  appeals. 
Affirmed. 

Beckett  &  Dean  and  Christian  &  Christian, 
for  ^^tellant     Sam'l  O.  Pickens,  for  appel- 


HOWABD,  J.  This  was  an  action  for  per- 
sonal injuries,  brought  by  appellant  against 
appellee.  The  jury  found  for  appellant  In 
the  sum  of  $4,000,  and  with  their  verdict 
returned  answers  to  certain  Intenogatoriee. 
On  motion  of  appellee,  the  court  gave  judg- 
ment against  appellant,  upon  the  answers  to 
interrogatories,  notwithstanding  the  general 
verdict  in  bis  favor.  The  complaint  was  In 
three  paragraphs.  The  material  allegations 
were:  That  the  appellee  company  was  op- 
erating one  of  its  locomotives  upon  and  over 
one  of  the  tracks  of  the  Union  Railway  Com- 
pany, Imown  as  the  "Belt  Ballroad,"  within 
the  city  of  Indianapolis,  near  the  Intersec- 
tion of  said  track  with  the  Lake  Erie  & 
Western  Railroad;  that  said  track  had,  for 
20  years  or  more,  been  used  by  pedestrians 
to  pass  back  and  forth  upon,  with  the  knowl- 
edge, acquiescence,  consent,  and  permission 
of  the  Union  Railway  Company  and  of  appel- 
lee; that  near  said  point  was  an  open  com- 
mon, on  either  side  of  the  Belt  track,  whith- 
er children  were  attracted  in  large  numbers 
by  the  green  grass  and  cool  shade  during  the 
summer  months,  using  the  same  for  a  play- 
ground, and  passing  upon  and  over  said  Belt 
track  at  that  point  with  the  knowledge  of 
appellee  and  of  said  Union  Company;  tbat 
there  was  no  fence  or  other  obstruction  to 
keep  children  off  said  track,  and  no  watch- 
man or  other  person,  or  notice,  or  warning, 
to  prevent  children  or  other  persons  from  go- 
ing upon  said  track,  or  waliung  on  the  same; 
that  appellee  used  said  Belt  track  dally  for 
the  transportation  of  Its  cars  and  locomo- 
tives, and  had  so  used  the  same  for  more 
than  20  years;  that  the  appellant,  a  boy  7 
years  old,  being  too  young  to  appreciate  the 
danger,  or  have  proper  discretion  in  the 
matter,  and  without  proper  sense  to  appre- 
ciate the  danger,  without  the  knowledge  of 
his  parents,  and  without  fault  upon  his  part, 
and  without  negligence  of  his  parents,  came 
upon  said  track  at  a  point  where  the  same  is 
crossed  by  a  public  highway  of  said  city,  and 
while  within  said  public  highway,  and  in 
plain  view  of  the  appellee,  there  being  noth- 
ing to  obstruct  the  view  of  appdlee's  em- 
ployes in  charge  of  the  locomotive,  or  to 
prevent  them  from  seeing  the  appellant  for  a 
distance  of  300  feet,  appellee  negligently 
ran  its  locomotive  against,  onto,  and  over 
said  appellant,  crushing  and  mangling  hia 
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rigbt  foot  and  leg;  tbat  there  was  tben  In 
force  an  ordinance  of  the  city  of  Indianapo- 
lis making  It  unlawful  to  run  an  engine  at  a 
higher  rate  of  speed  than  4  miles  an  hour 
along  any  track  In  said  city,  and  requiring 
the  bell  on  the  locomotive  to  be  mng  when 
moving  In  or  through  said  city;  that,  at  the 
time  of  this  Injury  to  appellant,  the  locomo- 
tive was  moving  at  a  very  high  rate  of  speed, 
60  miles  an  hour,  and  the  bell  was  not  ring- 
ing, and  no  signal  of  danger  was  given;  that 
appellee's  employes  In  charge  of  the  locomo- 
tive could  have  seen  appellant  upon  the 
track  in  time  to  stop  the  locomotive  and  pre- 
vent the  injury,  but  that  they  negligently 
failed  to  look  and  observe  the  track  ahead 
of  the  locomotive,  and  negligently  ran  upon 
and  over  the  leg  of  appellant. 

Counsel  for  appellee  admit  that  the  general 
verdict  for  the  appellant  was  a  finding  of  all 
the  material  facts  stated  In  the  complaint 
Appellee's  negligence  and  appellant's  free- 
dom from  contributory  negligence  must  there- 
fore be  taken  as  established,  unless  the  an- 
swers to  the  interrogatories  are  found  to  b« 
in  irreconcilable  conflict  with  the  general 
verdict  The  answers  to  interrogatories 
show  that  at  the  time  of  the  accident  the 
appellant  was  VA  years  of  age;  that  he  was 
a  boy  of  usual  and  ordinary  inteUigeqce,  and 
of  average  physical  strength  and  activity,  for 
his  age;  that  he  knew  that  the  track,  at  the 
place  in  question,  was  used  to  run  cars  and 
engines  over,  and  had  sufficient  intelligence 
to  know  that  engines  and  cars  were  liable 
to  pass  over  the  track,  and  that  if  he  re- 
mained on  the  track,  and  an  engine  or  car 
passed  over  it  he  would  be  run  over  and  in- 
jured; that,  just  before  the  Injury,  he  was 
out  upon  the  track,  playing  jackstones;  that 
he  sat  upon  the  rail  of  the  track  with  his  feet 
between  the  rails,  and  while  so  sitting  fell 
asleep;  that  when  the  engine  struck  him, 
he  was  lying  with  one  leg  over  the  rail  and 
his  body  outside;  that  the  locality  where  he 
was  hurt  was  at  the  crossing  of  a  public 
highway;  that  the  time  was  between  7  and 
8  o'clock  In  the  evening  (July  12,  1892),  It 
being  still  daylight;  that  neither  the  engineer 
nor  the  fireman,  nor  any  one  else  on  the 
ongln^,  saw  him  before  he  was  run  over; 
that  the  engine  was  at  the  time  running 
forward  at  the  rate  of  10  miles  p^  hour,  and 
the  bell  was  not  ringing;  that  the  engineer 
was  looking  out  ahead,  but  the  fireman  was 
not 

Counsel  for  appellee,  in  seeking  to  uphold 
the  judgment,  upon  the  interrogatories,  not- 
withstanding the  general  verdict,  base  their 
defense  of  the  court's  action  upon  the  con- 
tention tbat  the  appellant  at  the  time  of  his 
injury,  was  a  trespasser  upon  appellee's 
right  of  way.  We  are  inclined  to  think  this 
contention  is  untenable.  The  accident  oc- 
curred in  the  public  highway.  There  the  ap- 
pellant had  the  same  rights  as  the  appellee. 
His  right  upon  the  common  crossing  was 
equal  to  that  of  the  appellee,  with  the  sole 


exception  that  when  both  approached  the 
crossing,  appellee  had  the  prior  right  of 
passage  with  its  cars.  Apx)ellant  might  walk 
or  drive  or  play  ui)on  the  highway,  just  as  he 
pleased,  provided,  only,  he  did  not  obstruct 
the  passage  of  others  desiring  to  travel 
along  the  same  road.  The  time  is  not  yet 
come  when  American  boys  will  be  considered 
as  trespassers  merely  because  they  go  to 
play  upon  the  streets  or  public  commons. 
This  is  particularly  true  where,  as  in  the 
present  case,  the  population  is  dense,  and 
the  children  have  nowhere  else  to  play,  ex- 
cept in  close  rooms  or  scanty  yards.  There 
may  be  negligence  in  going  upon  the  high- 
way, whether  to  walk,  or  drive,  or  play,  and 
whether  the  person  be  an  adult  or  a  child; 
but  there  is  no  trespass.  One  who  goes  up- 
on the  highway  must  guard  against  injury 
to  himself,  occasioned  without  the  fault  of 
others,  who  have  an  equal  right  to  be  upon 
the  same  highway.  He  will  not  however, 
be  a  trespasser,  even  if  a  boy,  and  playing 
jackstones  on  the  highway.  See  the  wdl- 
considered  case  of  Railway  Co.  v.  Sears,  11 
Ind.  App.  654,  and  cases  cited  at  page  670,  38 
N.  B.  837.  In  City  of  Indianapolis  v.  Bm- 
melman,  108  Ind.  530,  9  N.  E.  155,  one  of  the 
cases  cited,  a  child  five  years  of  age,  playing 
In  the  street  fell  Into  an  unguarded  pit  It 
was  there  said  by  Judge  HitcheU:  "It  [the 
pit]  was  made  in  the  bed  of  a  shallow  stream, 
and  left  alone,  unguarded,  on  a  July  day, 
with  knowledge  that  cliildr«i  were  accus- 
tomed to  play  in  the  vicinity.  The  city  must 
be  held  to  know  that  children  are  attracted 
to  such  a  place  in  July  weather.  They  were 
not  intruders." 

While,  therefore,  in  the  case  at  bar,  the  ap- 
pellant and  the  other  boys,  his  companions, 
had  an  undoubted  right  to  go  upon  the  street 
and  while  the  appellee  was  confessedly 
guilty  of  negligence  in  running  its  locomo- 
tive through  the  city  at  a  speed  forbidden  by 
the  ordinance,  and  without  ringing  the  bell 
of  the  engine  as  required  by  the  ordinance, 
yet  we  are  persuaded,  from  the  answers  to 
the  interrogatories,  that  the  appelant  not- 
withstanding his  tender  yonth,  was  himself 
guilty  of  contributory  negligence  in  sitting 
upon  the  rail  of  the  track  and  lying  down  to 
sleep  with  his  leg  across  the  ralL  We  think 
he  is  shown  to  have  had  sufficient  apprecia- 
tion of  the  danger  be  thus  incurred.  He  was 
VA  years  of  age,  and,  as  the  jury  find,  was 
of  ordinary  Intelligence  and  average  strength 
and  activity,  for  that  age.  Moreover,  they 
find  that  he  had  sufficient  intelligence  to 
know  that  engines  and  cars  were  liable  to 
pass  over  the  rails  where  he  sat  and  that 
if  they  did  so  pass  along,  he  would  be  run 
over  and  Injured.  Had  he  been  standing  on 
the  track  when  the  locomotive  was  coming, 
he  might  have  thought  he  could  be  quick 
enough  to  get  ofF,  or  even  to  run  clear  across 
the  track,  before  he  conld  be  caught  That 
might  be  the  natural  result  of  boyish  ih«- 
sumption  and  inexperience;    and.  If  he  had 
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be«n  Injured  in  anch  a  case,  we  tblnk  the 
company,  owing  to  Its  own  negligence,  would 
have  been  liable.  But  to  sit  upon  the  track 
to  play,  and  to  lie  down  there  to  sleep,  with 
one  leg  OTer  the  rail,  seems  such  a  reckless 
and  foolhardy  act,  that,  as  we  think,  a  boy 
fonnd  to  have  sufficient  Intelligence  to  com- 
prehend the  danger  must  be  held  culpable 
(or  Incurring  it  We  are  consequently  of 
opinion  that  the  court  was  justified,  from  the 
answers  of  the  Jury  to  the  interrogatories 
submitted  to  them,  In  holding  that  appellant 
was  guilty  of  negligence  contributing  to  hla 
own  injury.    Xhe  Jv^d^ent  is  affirmed. 


(M4isd.  no 

BOABD  OF  COM'RS  OF  HTTNTINQTON 
COUNTY  T.  HEASTON. 

(Snpxeme  Court  of  Indiana.     April  21,  1806.) 

Petition  for  rehearing.    Overruled. 
For  former  report,  see  41  N.  B.  457. 

JORDAN,  J.  We  have  carefully  consid- 
ered the  reasons  urged  by  the  appellee  for  a 
x^earing  in  this  appeal,  but  we  are  still  of 
the  opinion  that  a  correct  result  was  reached 
In  the  former  hearing.  It  must  be  remem- 
bered that  the  complaint  to  which  appellee's 
Momd  paragraph  of  answer  was  addressed 
alleged  that  the  latter.  In  addition  to  bis  salr 
ary  as  .county  auditor,  did,  under  the  color 
of  tus  office,  illegally  tax  and  charge  the  fees 
Uk  controversy,  and  in  violation  of  law  de- 
manded and  received  the  money  from  the 
county.  These  alleged  facts  the  answer  ad- 
mitted, but  sought  to  avoid  the  cause  of  ac- 
tion opon  the  ground  that  the  appellee  had, 
from  thne  to  thne,  presented  his  claims  to 
the  board  of  commissioners  of  the  county, 
and  that  the  same  had  been  duly  allowed  by 
said  board,  and  payment  thereof  awarded 
to  him  in  pursuance  of  the  order  of  the 
commissioners,  from  which  no  appeal  had 
t)een  taken.  The  theory  of  the  answer  was 
that  the  board.  In  passing  upon  ^nd  allowing 
the  claims,  acted  as  a  court,  with  full  Juris- 
diction over  the  person  of  the  parties  and 
the  subject-matter  involved,  and  that  its 
order  in  making  the  allowance  to  the  appel- 
lee out  of  the  public  funds,  although  wrong- 
ful and  Illegal,  was  an  adjudication  of  the 
validity  of  the  claims  In  question  and  pre- 
cluded the  appellant  from  maintaining  Its 
action.  We  denied  the  contention  of  appel- 
lee upon  this  proposition,  and  held  that  the 
paragraph  was  Insufficient  in  bar  of  the  ac- 
tion, for  the  reasons  given  in  the  opinion. 
It  Is  again  strenuously  insisted  by  counsel 
for  the  appellee  that  the  case  of  Snelson  v. 
State,  16  Ind.  29,  ought  to  control  our  de- 
cision herein.  That  case,  in  holding.  In 
effect,  that  the  board  of  commissioners,  in 
allowing  claims  against  a  county,  exercised 
the  powecB  of  a  court,  to  say  the  least,  under 
former  statutes,  asserted  a  questionable  doc- 
trine.  In  view  of  the  more  recent  legislation 


to  which  we  referred  In  tiie  original  opintoa, 

it  must  be  manifest  that  the  rule  laid  down 
In  the  Snelson  Case,  in  this  particulai;  eaa 
no  longer  be  sustained. 

There  is  also  an  insistence  by  appellee 
that  the  money  sought  to  be  recovered  was 
XHUd  to  him  under  a  mistake  of  law,  and 
therefore  was  a  voluntary  payment  by  the 
county,  and,  under  a  well-settled  rule,  can- 
not be  recovered.  But,  aside  from  the  fact 
that  a  recovery  is  expressly  authorized  by 
statute.  It  may  be  said  that  the  rule  pre- 
venting the  recovery  of  money  voluntarily 
I>ald  cannot  be  held,  under  the  facts,  to  appl^ 
in  the  case  at  bar.  If  the  allowance  of  the 
claims  was  made  by  the  commissioners  in 
defiance  of  a  positive  statute,  as  is  section 
6548,  Bums'  Bev.  St  1894  (Elliott's  Supp.  i 
1976),  the  payment  thereunder  could  not,  in 
a  legal  sense,  be  considered  as  a  payment  by 
the  county  to  the  appellee,  but  the.  money 
might  be  said  to  have  been  obtained  by  him 
by  virtue  of  the  illegal  act  of  the  commis- 
sioners In  allowing  claims  forbidden  by  the 
statute.  Under  such  circumstances,  the  al- 
lowance and  payment  could  not  be  viewed  as 
the  act  of  the  connty,  but  rather  as  the 
result  of  the  Illegal  act  of  her  officials.  See 
Ada  Co.  V.  Gess  adaho)  48  Pac.  71;  Guheen 
V.  Curtis,  2  Idaho,  1151,  SI  Pac  805;  Stat* 
V.  Moore,  X  Ind.  648.    Petition  overruled. 


OS  Ind.  AfV-  «) 
LINTON  OOAIi  ft  MINING  CO.  ▼. 
PERSON& 

(Appellate  CJourt  of  Indiana.    April  16,  1896.) 

Uasteb  AHD  Sbbvant— AsaUMFTION  OV  RiaKS  ST 
Servant— AcTiox  fob  Ijndries— Instbcctions. 

1.  A  holding  on  a  former  appeal  is  the  law 
in  the  case,  and,  whetiier  right  or  wrong,  cannot 
be  reviewed  on  a.  second  appeal. 

2.  A  serTuit  aaaumes  Budi  risks  as,  from 
the  nature  of  the  business  as  ordinari^  conduct- 
ed, he  most  hare  known,  and  those  risks  which 
the  exercise  of  his  opportunities  for  inspection 
would  have  disclosed  to  him. 

3.  Those  dangers  which  an  inexperienced 
miner  knows  must  and  do  threaten  him  at  all 
times  are  an  incident  of  the  serrice,  and  as- 
sumed by  him. 

4.  In  an  action  for  injuries,  where  the  trial 
firoceeded  on  the  theory  that  piaintijE  was  in- 
jured without  fauit  on  his  part,  by  negligence 
of  defendant  in  failing  to  repair  the  roof  of  the 
mine,  an  instruction  that  pUinriff  could  not  re-< 
cover  punitive  damages  should  have  been  given. 

5.  In  an  action  for  personal  injuries,  the 
amount  which  plaintiff  has  been  able  to  earn 
since  the  injuries  should  be  considered  in  esti- 
mating the  damage. 

Appeal  from  circuit  court,  Sullivan  county; 
W.  M.  Franklin,  Special  Judge. 

Action  by  James  H.  Persons  against  th» 
Linton  Coal  &  Mining  Company  for  personal 
injuries  caused  by  defendant's  nogligence. 
From  a  judgment  for  plaintiff,  defendant  ai>- 
peals.    Reversed. 

Emerson  Short  and  Holstcdn  &  Barrett,  for 
appell^t  Davis  &  Moffett  and  Brlggs  ft 
lilndl^y,  f  9r  appellecw 
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BOSS,  J.  The  appellee  sued  and  recovered 
Judgment  against  the  appellant  for  personal 
Injuries  received  by  him  from  falling  slate, 
while  going  to  Ms  work,  as  appellant's  serv- 
ant, in  its  coal  mines.  This  canse  was  com- 
menced in  the  G-reene  circuit  court,  and  upon 
a  trial  In  that  court  the  appellee  recover- 
ed a  Judgment  in  the  snm  of  $2,000.  On  ap- 
peal to  this  court,  the  judgment  of  the  Greene 
circuit  court  was  reversed.  Mining  Co.  v. 
Persons,  11  Ind.  App.  264,  39  N.  E.  214.  Aft- 
er the  cause  was  remanded  to  the  Greene 
circuit  court,  the  venue  was  changed  to  the 
Sullivan  circuit  court,  where  a  trial  was 
had  by  Jury,  and  a  verdict  returned  in  fa- 
vor of  appellee,  assessing  his  damages  at  $3,- 
000,  for  which  amount  judgment  was  render- 
ed in  favor  of  appellee. 
'  The  first,  second,  and  fourth  speciflcatlona 
of  error  assigned  call  in  question  the  suffi- 
ciency of  the  complaint  On  the  former  ap- 
peal the  complaint  was  held  to  be  invulner- 
able to  attack  even  on  demurrer.  That  hold- 
ing cannot  now  be  questioned.  It  is  the  law 
of  the  case,  and,  whether  right  or  wrong, 
cannot  be  reviewed  on  this  appeal. 

The  third  speciflcatlon  of  error  is  that  the 
court  erred  In  overruling  appellant's  motion 
for  a  new  trial.  There  is  no  apparent  con- 
diet  in  the  evidence  as  to  the  condition  of 
the  entry  to  the  mine  where  appellee  was  in- 
jured. That  it  was  dangerous,  on  account 
of  a  layer  ot  draw  slate,  which  was  liable 
to  fall  at  any  time,  is  apparently  admitted. 
It  also  appears  that  draw  slate,  when  un- 
supported by  timbers,  is  liable  to  fall  at  any 
time,  but  it  may  not  fall  for  years,  and  that 
its  treacherous  nature  is  known  to  all  ex- 
perienced miners.  The  appellee  was  an  ex- 
perienced miner,  and  had  worked  for  ap- 
pellant some  time  before  he  was  injured, 
and  tiad  passed  In  and  out  of  this  entry  at 
least  twice  each  day  during  working  days, 
from  2^  to  3  months  before  he  was  injured, 
which  occurred  in  December,  1892.  The  en- 
try was  made  in  1891,  and,  although  notice 
of  its  dangerous  condition  had  been  given  to 
the  appellant's  mine  boss  some  time  prior 
to  the  time  appellee  was  injured,  no  stejps 
were  ever  taken  either  to  remove  the  loose 
slate  or  to  protect  it  from  failing.  The  ap- 
pellee testified  that  he  did  not  know  of  the 
dangerous  condition  of  the  roof  of  the  entry. 
The  occupation  of  cool  mining,  where  the 
servant  must  go  into,  as  It  were,  the  very 
bowels  of  the  earth,  by  means  of  shafts  and 
tunnels  made  for  that  purpose,  and  to  work 
in  rooms  made  by  the  removal  of  earth, 
slate,  and  coal,  is  one  of  unusual  peril,  and 
those  who  engage  in  it  necessarily  assume 
great  risks.  The  nature  of  the  employment 
is  in  itself  so  very  hazardous  that  those  who 
engage  In  it  must  know  that  it  is  attended 
with  risks  against  which  human  foresight 
and  skill  cannot  guard.  One  of  the  dangers 
attendant  upon  mining  Is  that  from  falling 
earth,  stone,  slate,  or  coal.  These  dangers 
are  greatest^  perhaps,  In  the  rooms  -where 


the  miner  works;  while  the  tunnels  or  entry 
through  which  he  may  have  to  pass  to  and 
from  his  work  can  be  more  or  less  guarded 
and  protected.  That  as  to  all  of  the  dangers 
ordinarily  incident  to  the  employment  the 
servant  assumes  the  risks  is  elementary  law; 
but  to  determine  what  are  the  risks  natural- 
ly and  ordinarily  Incident  thereto  is  not  al- 
ways easily  done,  depending  to  a  very  great 
extent  upon  the  nature  of  the  employment.  It 
may  be  safe  to  state,  however,  as  a  general 
proposition,  that  under  the  usual  and  or- 
dinary contracts  of  employment  between  a 
master  and  a  servant,  whether  the  engage- 
ment be  for  service  in  a  factory,  on  a  rail- 
road, or  in  a  coal  mine,  the  matter  under- 
takes to  use  reasonable  care  to  see  that  his 
machinery  is  in  good  condition  and  repair, 
and  that  the  place  where  the  servant  is  to 
work  is  free  from  dangers  other  than  those 
which  are  naturally  attendant  upon  the 
work  to  be  performed.  Hence,  when  it  is 
said  that  a  master  operating  a  coal  mine 
shall  furnish  his  servants  with  a  reasonably 
safe  place  to  work,  it  is  not  Intended  that 
the  place  shall  be  so  timbered  and  guarded 
that  rock,  slate,  earth,  or  coal  cannot  fall, 
because  to  so  protect  the  working  place  must 
necessarily  destroy  the  ability  to  operate  the 
mine.  And,  if  the  place  furnished  by  the 
master  appears  to  the  servant  to  be  free  from 
any  dangers  except  those  which  are  natural- 
ly incident  to  the  work,  the  servant,  unless 
he  sees  that  it  Is  not  so,  has  a  right  to  as- 
sume that  the  master  has  performed  bis 
duty,  and  that  the  place  is  as  it  appears.  In 
other  words,  the  servant  is  not  bound  to  seek 
for  latent  defects  or  dangers  which  do  not 
necessarily  arise  from  the  nature  of  the  em- 
ployment, and  against  which  it  is  the  duty 
of  the  master  to  use  reasonable  care  to 
guard.  And,  when  it  is  said  that  the  serv- 
ant assumes  the  risk  of  dangers  of  which  he 
has  knowledge,  it  is  not  meant  tliat  be  as- 
sumes no  risks  except  from  dangers  of 
which  he  has  actual  knowledge,  or  which 
are  patent,  for  he  does  assume  the  risk  of 
latent  as  well  as  patent  dangers,  which  are 
a  natural  incident  of  the  service,  and  which 
it  is  not  the  duty  of  the  master  to  guard 
against;  that  is,  dangers,  whether  visible  or 
invisible,  known  or  unknown,  at  the  time  of 
employment,  if  they  are  such  as  naturally 
arise  from  the  nature  of  the  work  to  be  per- 
formed, he  assumes.  It  is  for  this  reason 
that  he  is  required  to  exercise  reasonable 
care  to  ascertain  and  know  of  dangers 
which  may  exist  or  even  arise  suddenly,  and 
confront  him  during  his  service.  He  cannot 
shut  his  eyes  to  dangers  that  are  obvious  to 
those  engaged  with  him  who  are  ordinarily 
prudent  As  said  by  Coffey,  C.  3„  In  the  case 
of  Bailroad  Co.  v.  Henderson,  134  Ind.  636, 
639,  33  N.  B.  1021:  "It  is  an  elementary  prin- 
ciple of  law,  goveming  the  relation  of  mas- 
ter and  servant,  that  when  a  servant  enters 
upon  an  employment  which  is,  from  its  na- 
ture, necessarily  hazardous,  the  servant  as- 
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somes  the  nsnal  risks  and  perils  of  the  serv- 
ice; and  this  is  especially  true  as  to  all 
those  risks  which  require  only  the  ezerdse 
of  ordinary  observation  to  make  them  ap- 
parent In  such  cases  there  is  an  Implied 
contract  on  the  part  of  the  servant  to  take 
all  the  risks  fairly  incident  to  the  service, 
and  to  waive  all  right  of  action  against  the 
master  for  injuries  resulting  from  such  haz- 
ards. This  waiver  includes,  on  the  part  of 
the  servant,  all  such  risks  as,  from  the  na> 
ture  of  the  business,  usually  and  ordinarily 
conducted,  he  must  have  known  when  he 
embarked  Is  the  master's  service,  and  also 
those  risks  which  the  exercise  of  his  oppor- 
tunities for  Inspection,  while  giving  diligent 
attentlcm  to  such  service,  would  have  dis- 
closed to  him.  Engine  Works  v.  Randall, 
100  Ind.  293;  Railway  Co.  t.  Adams,  lOa 
Ind.  161,  6  N.  E.  187;  Railway  Co.  ▼.  Fraw- 
ley,  110  Ind.  18,  9  N.  E.  594."  And  a  noted 
text  wrlto'  thus  states  the  rule,  viz.:  "He 
must  use  reasonable  care  in  examining  his 
surroundings,  to  observe  and  take  such 
knowledge  of  dangers  as  can  be  attained  by 
observation.  In  performing  the  duties  of 
his  place,  he  is  bound  to  take  notice  of  the 
ordinary  operation  of  familiar  laws,  and  to 
govern  himself  accordingly.  If  he  fails  to  do 
so,  the  risk  Is  his  own.  He  is-  bound  to  use 
his  eyes  to  see  that  which  is  open  and  ai>- 
I>arent  to  any  person  using  his  eyes;  and  if 
the  defect  is  obvious,  and  suggestive  of  dan- 
ger, knowledge  on  the  part  of  the  servant 
will  be  presumed,  as  well  as  when  the  dan- 
gers are  the  subject  of  common  knowledge." 
Bailey,  Mast.  Liab.  p.  182.  Unless  the  serv- 
ant, by  his  contract  of  employment,  agrees 
to,  or  the  nature  of  the  services  to  be  ren- 
dered requires  that  he,  Inspect  the  place 
where  he  has  to  work,  for  hidden  or  latent 
defects  which  are  simply  the  result  of  the 
master's  inattention  or  negligence,  be  is  not 
bound  to  do  so.  The  duty  of  Inspection  to 
ascertain  and  guard  against  dangers  and 
defects  not  naturally  incidental  to  the  work 
to  be  performed  by  the  servant  rests  upon 
the  master.  But,  as  to  the  dangers  which 
are  naturally  an  Incident  to  the  service,  the 
servant  is  bound  to  acquaint  himself,  even 
to  the  extent,  If  necessary  to  do  so,  of  a  mi- 
nute and  thorough  inspection.  Hence  those 
dangers  which  an  experienced  miner  knows 
must  and  do  threaten  him  at  all  times  are 
an  incident  to  the  service,  and  are  assumed 
by  him.  Under  the  facts  as  they  appear  in 
this  case,  we  do  not  mean  to  be  understood 
as  holding  that  the  appellee  was  bound  to 
Inspect  the  entry  to  see  that  It  was  safe  for 
passage,  or  that,  because  slate  was  liable 
to  fall  from  the  roof  of  the  entry,  he  neces- 
sarily assumed  that  as  one  of  the  risks  of 
his  employment. 

It  ai^ears  from  the  evidence  that  the  ap- 
pellee, from  the  tim«  of  his  injury,  December 
28,  1882,  until  April  1,  1893,  was  unable  to 
perform  any  work,  but  at  that  time  he  be- 
came welghmsster  la  appdlant's  mine.    On 


the  trial  the  appellant  ofFered  an  instruction 
to  be  given  to  the  Jury,  which  reads  as  fol- 
lows, to  wit:  "In  this  case,  if  you  find  for 
the  plalntifF,  In  estimating  the  damages  to 
which  he  is  entitled  you  should  allow  him  the 
necessary  expense  incurred  by  him,  such  as 
nursing,  physician's  bills,  and  medicines,  to 
which  your  shoidd  add  such  sum  as  will  com- 
pensate him  for  loss  of  time  occasioned  by 
the  Injuries;  and  you  may  allow  him  such 
sum  as  you  may  deem  reasonable  and  fair 
for  pain  and  mental  suffering.  You  must 
not  aUow  punitive  or  vindictive  damages.  In 
considering  the  amount  you  shall  allow,  if 
anything,  you  should  take  into  consideration 
what  he  has  been  able  to  earn  since  his  In- 
Jury.  Fw  loss  of  time,  a  person  Injured  la 
only  entitled  to  such  sum  as  the  Injury 
causes  him  to  lose.  Including  any  loss  of  his 
capacity  to  earn  in  the  future."  The  court 
refused  to  give  this  instruction,  and  this  rul- 
ing is  one  of  the  reasons  embraced  in  the 
motion  for  a  new  trial.  On  the  former  ap- 
peal, this  court,  by  Davis,  J.,  says:  *^he 
court  should,  tf  asked,  have  instructed  the 
Jury  that  they  might  also  take  Into  considera- 
tion appellee's  ability  to  earn  money  in  any 
other  business  or  occupation  than  that  of  a 
coal  miner.  In  other  words,  in  assessing 
damages.  It  was  pvopese  for  the  Jury  to  take 
into  consideration,  with  other  elements  of 
damages  m  the  case,  any  loss  In  the  past  or 
probable  loss  In  the  future  of  time  or  ability 
to  earn  money  by  appellee  In  his  usual  voca- 
tion. In  connection  with  the  fact  as  to  wheth- 
er he  had  secured,  or  was  likely  to  secure, 
by  reasonable  exertion,  other  suitable  employ- 
ment, together  with  the  compensation  re- 
ceived by  him  therefor,  or  which  he  might 
have  received,  or  that  he  may  receive." 
Counsel  for  appellee  insist  that  there  was  no 
error  In  refusing  this  instruction,  for  the 
reason  that  in  it  the  Jury  was  told  that,  in 
assessing  appellee's  damages,  they  could  not 
allow  pimttive  or  vindictive  damages;  that 
it  was  an  issuable  fact  In  the  case  as  to 
whether  or  not  appellee's  injury  had  been 
willfully  inflicted;  hence  It  was  for  the  Jury 
to  determine  whether  or  not  the  injury  was 
willfully  inflicted,  and.  If  they  found  it  was, 
to  assess  punitive  damages.  It  Is  true  that 
in  the  first  paragraph  of  the  complaint  the 
appellee  charged  that  api>ellant  "negligently, 
willfully,  and  unlawfully"  permitted  the  roof 
to  remain  unsecured  and  in  a  dangerous  con- 
dition; but  this  paragraph  was  not  held  good 
upon  the  theory  that  It  charged  a  willful  in- 
Jury,  for  the  Bped&c  facts  set  out  do  not 
make  a  case  of  willful  Injury.  The  facts 
which  it  is  alleged  caused  api>eUee'B  injury 
make  a  case  of  negligence;  but,  as  said  by 
Hackney,  J.,  In  Parker  v.  Pennsylvania  Co., 
134  Ind.  673,  879,  34  N.  B.  604:  "WiUfuhiess 
does  not  consist  in  ne^lgence.  On  the  con- 
trary,  •  •  •  the  two  terms  are  incompati- 
ble. Negligence  arises  from  inattention, 
thoughtlessness,  or  heedlessness,  while  will- 
fulness cannot  exist  without  purpose  or  d«- 
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sign.  No  putpose  or  deBign  can.  be  said  to 
exist  where  the  injurious  act  results  from 
negligence,  and  negligence  cannot  be  of  such 
a  degree  as  to  become  willfulness."  The 
theory  upon  which  the  court  below  construed 
the  complaint,  and  the  trial  proceeded,  was 
that  appellee  was  injured  without  any  fault 
on  bis  part,  and  by  reason  of  the  negligence 
of  appellant  In  falling  to  secure  the  roof,  for 
it  instructed  the  jury  that  "the  plaintiff  can- 
not recover  exemplary  damages  in  this  ac- 
tion, but  only  compensatory  damages  for  in- 
juries actually  sustained."  The  instruction 
under  consideration  was  not  objectionable 
because  of  the  statement  therein  that  "you 
must  not  allow  ponitire  or  vindictive  dam- 
ages." As  indicated  by  the  opinion  on  the 
former  appeal,  the  court  should  have  inslxuct- 
ed  the  Jury,  when  requested  so  to  do,  that 
they  might  take  Into  consideration,  in  deter- 
mining and  assessing  appellee's  damages, 
"what  he  has  been  able  to  earn  since  his  in- 
Jury."  But  counsel  for  appellee  insist  that, 
had  the  court  given  the  Jury  the  instruction 
asked,  they  might  and  probably  would  have 
construed  it  to  mean  that  they  must  deduct 
his  earnings  from  the  damages  sustained  by 
him  on  account  of  his  injuries,  and  that  such 
is  not  the  rule  governing  the  assessment  of 
damages  In  such  cases.  In  assessing  his  dam- 
ages, it  was  the  duty  of  the  Jury  to  take  into 
consideration,  among  other  thingst  his  abil- 
ity to  earn  money,  not  alone  in  the  occupation 
of  a  coal  miner,  but  in  any  other  business  or 
occupation;  and  this  is  shown  by  what  he 
actually  earned  after  the  recdpt  of  his  injiuy. 
The  instruction  does  not  proceed  upon  the 
theory  that  what  appellee  earned  must  be 
deducted  from  whatever  amount  they  should 
And  due  him  on  account  of  his  injuries.  The 
objections  urged  are  untenable.  No  instruc- 
tion given  obviated  the  error  in  refusing  to 
give  this  instruction. 

It  is  also  urged  that  the  cotirt  erred  in  giv- 
ing Instruction  No.  2,  of  those  given  by  the 
court  of  its  own  motion.  The  objection  to  it 
is  to  the  use  of  the  word  "patent,"  instead  of 
"latent."  The  Instructions  are  copied  into 
the  record  twice.  They  are  pn^ierly  in  the 
record  but  once,  namely,  where  made  a  part 
of  the  record  by  bill  of  exceptions.  The  in- 
struction complained  of,  as  copied  into  the 
bill  of  exceptions,  is  not  subject  to  the  objec^ 
tion  urged  against  It.  Judgment  reversed, 
with  instructions  to  sustain  appellant's  mo- 
tion for  a  new  trial. 


(144  Ind.  57S) 

COFFIN  «t  al.  V.  STATE. 
(Supreme  Court  of  Indiana.     April  17,   1896.) 

MsASOKB  or  Damaobs— Bkbaoh  ot  Contbact  for 
Ialb  or  Bo:<D8— Appbal — Revbhsiblb  Ebbor. 
1.  On  the  ffdlure  of  the  state  to  deliver  its 
bonds  to  a  purcbaaer  in  accordance  with  its  con- 
tract, the  measure  of  damages  is  the  difference 
in  the  marlcet  value  of  the  bonds  at  the  date  of 
the  contract  and  the  time  tixed  for  their  deliv- 
ery, or  the  date  of  the  breach  of  the  contract. 


2.  Where  the  state  fails  to  deliver  its  bonds 
to  a  purchaser  in  .ccordance  with  a  contract  tot 
their  sale,  and  such  purchaser  has  a  Contract  for 
immediate  resale  >f  the  bonds  to  a  third  penon, 
the  state  is  not  liable  to  him  for  the  amount  of 
his  profits  on  such  resale.  In  the  absence  of  any 
notice  to  or  knowledge  by  the  state's  agents  that 
such  purchaser  contemplated  a  resale. 

3.  The  failure  to  assess  nominal  damages 
to  which  a  party  is  entitled  is  not  reversible  er- 
ror. 

Appeal  from  court  of  claims,  Marion  caxw- 
ty;    P.  W.  Bartholomew,  Judge. 

Action  by  William  Edward  Coffin  and  oth- 
ers against  the  state  of  Indiana  for, breach 
of  contract  for  the  sale  to  plaintiffs  of  cer- 
tain bonds  issued  by  defendant.  B^om  a 
Judgment  for .  defendant,  plaintiffs  appeaU 
Affirmed. 

Chas.  Martlndale,  for  appellants.  A.  Qv 
Smith,  Wm.  A.  Ketcbam,  Atty.  Gen.,  and 
F.  E.  Matson,  for  the  State. 

'  McCABE,  J.  The  appellants,  as  partnera 
in  the  banUng  business,  under  the  finn  name 
and  style  of  Coffin  &  Stanton,  sued  the  stato 
of  Indiana  to  recover  damages  for  the  breach, 
of  the  following  alleged  contract,  namely: 

"Office  of  S.  P.  Sheerln  &  Co.,  Brokers  & 
Appraisers  of  Realty.  Indianapolis,  Ind., 
March  17, 1887.  To  the  Governor,  Treasurer, 
and  Auditor  of  State,  Indianapolis,  Ind.— 
Gentlemen:  We  will  take  your  proposed 
state  loan  of  $330,000,  to  run  five  years,  and 
to  be  redeemable,  at  the  pleasure  ot  the  state, 
in  two  years,  for  which  we  will  take  the 
bonds  of  the  stote,  at  par,  bearing  three  and 
three-tenths  (3>/io)  per  centum  interest,  pay- 
able semiannually.  Principal  and  interest 
payable  in  New  York.  Respectfully  submit- 
ted.   Coffin  &  Stanton,  by  S.  P.  Sheerin." 

"Indianapolis,  Ind.,  March  17,  1887.  The 
above  propoBltlon— ¥330,000,  3Vio  per  cen- 
tum—is hereby  accepted.  Isaac  P.  Gray, 
Governor.  J.  A.  Lemcke,  Treasurer  of  Stated 
Bruce  Carr,  Auditor  of  State." 

The  damages  claimed  as  arising  out  of  the 
alleged  breach  of  the  above  contract,  and. 
the  breach  thereof,  are  alleged  as  follows: 
"That  in  pursuance  of  said  contract,  and  act- 
ing upon  said  contract,  the  plaintiffs  immedi- 
ately resold  said  bonds,  in  the  stote  of  New 
Yorl£,  at  a  figure  which  would  net  theee- 
plaintiffs  the  sum  of  *  *  *  $3,564;  that 
thereafter  the  said  state  officers  *  *  * 
did,  on  the  2l6t  d&y  of  March,  1887,  notify 
the  said  plaintiffs  that  they  would  not  per^ 
form  the  contract;  •  •  .•  that  the  state 
of  Indiana  has  failed  to  perform  its  contract 
•  •  •  as  aforesaid,  •  •  •  and  still 
fails  and  refuses  to  perform  the  same,  though 
plaintiffs  have  stood  ready  and  have  offered 
to  perform  their  part  of  said  contract."  The 
superior  court  overruled  a  demurrer  to  the 
complaint,  and  the  issues  formed  thereon 
were  tried  by  the  court,  resulting  In  a  gen- 
eral finding  for  the  defendant,  upon  which 
judgment  was  rendered  over  the  plalntUTs' 
motion  for  a  new  trial  ■  The  action  of  the 
court  in  overruling  the  latter  mottouils  the- 
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only  error  assigned;  and  the  only  ground 
or  reason  assigned  in  the  motion  for  a  new 
trial  Is  that  the  deiisloo  Is  not  sustained  by, 
and  is  contrary  to,  the  law  and  the  evidence. 
It  is  not  claimed  that  the  evidence  makes  any 
better  case -than  the  complaint 

The  natural  presumption  arising  from  the 
facta  stated  in  the  complaint,  aside  from  the 
special  circumstances  of  the  alleged  resale 
of  the  bonds  by  the  plaintiEfa,  before  they 
got  them,  at  a  profit  of  $3,564,  was  tliat  the 
bonds  were  worth  the  money  which  was  to 
be  paid  for  them,  and  the  money  was  worth 
the  bonds.  Where  the  goods  are  contracted 
for,  as  was  the  case  here,  to  be  paid  for  on 
delivery,  the  measure  of  damages  for  non- 
delivery is  the  difference  between  the  market 
value  of  the  goods  and  the  contract  price  at 
the  time  fixed  for  delivery.  Frink  v.  Tatman, 
36  Ind.  259;  Beard  v.  Sloan,  38  Ind.  128; 
Vickery  v.  McCormick,  U7  Ind.  594,  20  N.  B. 
485.  Therefore,  if,  between  the  date  of  the 
contract  and  the  time  fixed  for  delivery,  or 
the  breach  of  the  contract,  there  was  no 
change  in  the  market  value  of  the  bonds,  the 
defendant  could  be  held  liable  only  for  nom- 
inal damages.  Rosenbaum  v.  McThomas,  34 
Ind.  331.  There  is  no  allegation  in  the  com- 
plaint, and  it  is  not  claimed  that  there  is  any 
showing  in  the  evidence,  tliat  there  had  been 
any  increase  in  the  market  value  of  the 
bonds  between  the  date  of  the  contract, 
March  17th,  and  the  date  of  its  breach,  the 
Zlst  day  of  the  same  month.  Therefore,  for 
aught  that  is  shown,  outside  of  the  alleged 
special  resale  of  the  bonds  by  them,  the 
tdaintifls'  money,  in  their  pocket,  is  worth  as 
much  as  the  bonds;  and  therefore  they  are 
not  damaged  by  the  failure  to  get  it  ex- 
changed for  something  of  no  more  value  than 
their  money,  which  they  still  retain. 

It  remains  to  be  determined  whether  the 
proof  of  the  allegation  that  the  plaintUfs, 
acting  upon  said  contract.  Immediately  re- 
sold said  bonds,  in  the  state  of  New  York, 
at  a  net  profit  of  $3,564,  affords  any  ground 
tor  recovery  of  that  or  any  other  sum  as 
damages  for  the  breach  of  the  alleged  con- 
tract The  natural  presumption  would  arise, 
from  the  written  instrument  itself,  that 
plaintiffs  were  buying  the  bonds  for  the 
profit  to  be  derived  from  the  semiannual  in- 
terest at  the  rate  of  3*/jo  per  centum  there- 
on. Under  such  circumstances,  both  parties 
to  the  contract  would  have  full  notice  tliat 
the  market  value  of  the  bonds  would  be  the 
measure  of  damages.  There  is  no  allega- 
tion in  the  complaint  ttiat  the  defendant  or 
her  agents  had  any  notice  or  laiowledge  of 
the  contemplated  resale  of  the  bonds  by  the 
plaintifCs.  The  rule  in  such  cases  is  stated 
In  5  Am.  &  Eng.  Bnc.  Law,  13,  14,  thus: 
"The  liability  for  a  breach  of  contract  is  less 
extensive  than  that  for  a  tort,  involving 
only  such  consequences  as  were  the  direct 
result  of  the  breach,  and  were  within  the 
aontemplation  of  the  parties  at  the  time  of 
U>e  contract.    Hadley  t.  Baxendale  [0  Excb. 


341],  the  leading  Bnglish  case  on  this  subject, 
and  one  followed  by  the  American  courts, 
has  been  considered  to  lay  down  the  rules 
as  to  damages  for  the  breach  of  contract: 
'First  that  damages  which  may  fairly  and 
reasonably  be  considered  as  naturally  aris- 
ing from  a  breach  of  contract  according  to 
the  usual  course  of  things,  are  always  re- 
coverable.' Among  such  are  losses  caused 
by  the  loss  of  a  season,  the  tall  of  the  mar- 
ket any  increased  expense  caused  the  plain- 
tiff by  the  breach,  or  substantial  inconven- 
ience from  that  cause.  •  *  *  Damages 
arising  out  of  the  usual  course,  but  from 
I)eculiar  circumstances,  are  too  remote,  un- 
less the  special  circumstances  were  known 
to  the  defendant  at  the  time  of  the  breach." 
Parties  to  a  contract  are  not  supposed  to 
know  more  of  one  another's  affairs  than  may 
be  communicated  to  them,  nor  to  consider 
existing  or  contemplated  transactions  with 
other  persons,  unless  these  are  made  known 
to  them.  Hence  the  losses  on  collateral  en- 
gagements depending  on  the  fulfillment  of 
the  principal  contract  are  too  remote  to  be 
considered  in  estimating  the  damages  for 
the  breach  of  the  principal  contract  Law- 
rence V.  Warden,  8  Barb.  423;  Harper  v. 
MiUer,  27  Ind.  277;  5  Am.  &  Eng.  Bnc.  Law, 
15,  and  authorities  cited  in  note.  To  the 
same  effect  is  Sedg.  Dam.  (6th  Ed.)  p.  79,  and 
authorities  there  cited.  Vickery  v.  Mc- 
Cormick, supra,  in  effect  holds  the  same 
thing.  It  follows  from  what  we  have  said 
that  the  most  the  appellants  were  entitled 
to  recover  was  mere  nominal  damages.  The 
failure  to  assess  nominal  damages  is  not  an 
error  that  affects  the  substantial  rights  of 
appellants.  Patton  v.  Hamilton,  12  Ind.  256; 
Hacker  v.  Blake,  17  Ind.  97;  Black  v.  Coan, 
48  Ind.  385;  Mahoney  v.  Bobbins,  49  Ind. 
146;  Wlmberg  v.  Schwegeman,  97  Ind.  528. 
The  superior  court  therefore  did  not  err  In 
overruling  appellants'  motion  tor  a  new  trlaL 
Judgment  affirmed. 


Otf  Ind.  SIS) 
BLUB  V.  CAPITOL  NAT.  BANK.^ 
(Supreme  Court  of  Indiana.     April  15,  1896.) 

SST-Orr  AMD  CoUNTSROlalM— Wbbm  Alu>wabui 
— Bbeach  op  Indspsndbnt  Costkaot 

— Sl.ARDBIt— PLBADINe. 

1.  Where  affirmative  pleas  of  set-off  and 
counterclaim  do  not  state  a  cause  of  action,  they 
will  not  be  upheld  on  appeal  because  the  demur- 
rer on  which  they  were  neld  bad  was  informal. 

2.  A  vice  preiddent  of  a  banking  corporation 
Is  not  entitled  to  compensation  for  his  services, 
in  the  absence  of  a  governing  statute^  by-law, 
regulation,  or  contract  to  which  his  own  vote 
was  not  essential,  providing  for  it 

S.  In  an  action  by  a  bank  on  a  note  given 
to  it  defendant  cannot  set  up,  as  a  connterdaim. 
damages  for  breach  of  a  contract  made  before 
the  bank  was  organized  I>etween  its  promoters 
and  defendant's  assignor,  and  afterwards  ratified 
by  the  bank,  by  the  terms  of  which  such  bank 
was  to  extend  to  such  assignor  credit  for  loans 
detited  by  him  at  a  specified  rate  of  interest 

4.  Slander  cannot  be  the  subject  of  counter- 
claim in  an  action  on  a  note  for  money  loaned. 


1  BahMrins  dfoled. 
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Appeal  from  circuit  court,  Sulliyan  county; 
John  C.  BrlggB,  Judge. 

Action  by  the  Capitol  National  Bank 
against  Perry  H.  Blue  on  a  promlBsory  note, 
in  which  defendant  pleaded  a  set-off  and  coun- 
terclaim. From  a  judgment  for  plalntiflT  en- 
tered on  defendant's  failure  to  plead  further 
after  a  demurrer  was  sustained  to  such  set- 
off and  counterclaim,  defendant  appeals.  Af- 
firmed. 

J.  E.  McCullongb,  W.  S.  Maple,  and  J.  F. 
Hayes,  for  appellant.  John  S.  Bays  and 
Chambers,  Pickens  &  Moores,  for  appellee. 

HAOKNEI,  O-  J.  The  appeUee  sued  the 
appellant  on  a  promissory  note  for  $10,000, 
executed  by  him  to  the  latter,  and  payable  six 
months  from  the  date  thereof,  with  Interest 
at  8  per  centum  per  annum,  after  maturity. 
To  the  appellant's  amended  two  paragraphs 
of  answer,  one  in  the  nature  of  a  set-oft,  and 
the  other  purporting  to  be  in  counterclaim, 
the  lower  court  sustained  the  appellee's  de- 
murrer. Appellant  declining  to  plead  fur- 
ther, Judgment  was  rendered  against  him  for 
$11,395.66.  The  errors  assigned  by  the  appel- 
lant bring  in  question  the  action  of  the  lower 
court  in  so  sustaining  said  demurrer. 

The  first  question  discussed  by  counsel  Is 
as  to  the  form  of  the  demurrer,  and  its  suffi- 
ciency to  challenge  the  pleadings  here  in  re- 
view. The  first  specification  of  the  demurrer 
was  tliat  the  "first  paragraph  of  answer  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  defense,"  and  the  second  specification  was 
that  the  "second  paragraph  of  answer  and 
counterclaim  does  not  state  facts  sufficient  to 
constitute  a  cause  of  defense  or  counter- 
claim." .  Upon  the  theory  that  set-otC  and 
counterclaim  are  special  affirmative  pleas,  and 
are  required  to  allege  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  com- 
plainant, counsel  for  appellant  argue  that  the 
demurrer  should  have  questioned  the  facts 
stated  to  have  constituted  a  cause  of  action, 
and  not  a  cause  of  defense.  It  cannot  be  nec- 
essary to  cite  authority  to  support  the  proposi- 
tion that  the  pleas  in  question  were  not  de- 
fenses. The  statute  permits  them  to  be  plead- 
ed as  answers  (Rev.  St  1894,  §  350;  Rev.  St 
1881,  §  347);  but,  to  be  sufficient,  they  must 
allege  facts  which  would  constitute  a  ca\ise 
of  action  against  the  plaintiff.  As  said  by  Mr. 
Justice  Worden,  In  Campijell  v.  Routt,  42 
Ind.  410,  where  the  demurrer  was  on  the 
ground  that  the  pleading  "did  not  state  facts 
sufficient  to  bar  the  action,  and  did  not  state 
facts  enough  for  a  counterclaim":  **Th6  first 
may  be  disregarded  as  inapplicable  to  the 
pleading,  which  was  not  in  bar  of  the  action. 
The  second,  that  the  pleading  did  not  'state 
facts  enough  for  a  counterclaim,'  is  one  not 
known  to  the  statute,  and  should,  perhaps, 
be  regarded  as  not  raising  any  question  as  to 
the  validity  of  the  pleading.  Lane  v.  State,  7 
Ind.  426;  Tenbrook  v.  Brown,  17  Ind.  410. 
The  cause  of  demurrer  should  have  been  that 


the  pleading  did  not  state  f&cts  sufficient  to 
constitute  a  cause  of  action."  We  do  not  stop 
to  consider  whether,  in  a  case  like  the  pres- 
ent, this  rule  should  apply  where  the  trial 
court,  without  question  from  the  coimter- 
claimant,  has  entertained  the  demurrer,  and 
has  sustained  it  It  would  seem  that,  where 
the  demurrer  had  been  overruled,  this  court, 
in  presuming  In  favor  of  the  trial  court's  ac- 
tion, might  reasonably  conclude  that  such  ac- 
tion had  resulted  from  a  decision  upon  the  in- 
formality of  the  demurrer,  and  not  upon  the 
sufficiency  of  the  pleading  sought  to  be  ques- 
tioned. It  would  seem,  also,  that  where  the 
party  whose  pleading  is  thus  attacked  makes 
DO  question  of  the  sufficiency  of  the  demurrer, 
but  proceeds  upon  the  hypothesis  that  it 
properly  raises  the  question  of  the  sufficiency 
of  his  pleading,  he  should  not  be  permitted  to 
raise  the  question  for  the  first  time  upon  ap- 
peal. To  permit  him  to  do  so  would  often 
work  a  fraud  upon  the  trial  court,  and  a 
hardship  upon  his  adversary,  while  the  rule 
we  suggest  would  reach  the  merits  of  the 
question.  This  distinction,  and,  possibly,  new 
rule,  need  not  be  Invoked  here;  since,  if  the 
pleas  are  affirmative,  and  should  be  treated  as 
required  to  plead  causes  of  action,  and  not  of 
defense,  their  sufficiency  may  ba  raised  for 
the  first  time  in  this  court  Campl>ell  v.  Routt, 
supra.  The  sufficiency  of  pleas  is  raised  by 
assignment  of  cross  error.  If  It  shall  be  con- 
cluded that  the  pleas  did  not  state  a  cause  of 
action,  the  informality  of  the  demurrer  could 
not  be  asserted  to  uphold  them.  In  Palmer 
V.  Hayes,  112  Ind.  289,  13  N.  E.  882,  it  was 
said  by  Mitchell,  J.,  speaking  for  this  cotut; 
"It  is  urged  tliat  the  demurrer  to  this  an- 
swer was  insufficient  in  form,  and  that  It 
should  have  been  overruled  for  that  reason. 
If  it  should  tie  conceded  that  the  demurrer 
was  Informal,  it  would  not  follow  that  the 
ruling  should  be  reversed  on  that  account. 
The  most  that  can  be  said  Is  that  a  bad  an- 
swer went  out  of  the  records  on  an  informal 
demurrer;  or,  in  other  words,  that  the  court 
reached  a  correct  conclusion  in  a  manner  not 
altogether  found."  See,  also,  Davis  v.  Green, 
67  Ind.  493;  Railroad  Co.  v.  Pierce,  95  Ind. 
500;  Hlldebrand  v.  McCrum,  101  Ind.  61. 

The  plea  of  set-off  sought  to  predicate  a 
cause  oif  action  as  upon  quantum  meruit  for 
the  services,  for  several  years,  of  a  vice  presi- 
dent of  the  appellee,  the  account  for  which,  it 
was  alleged,  generally  had  been  assigned  to 
the  appellant  In  Thompson's  Gommentarlea 
on  the  Law  of  Corporations  (volume  4,  {  462), 
the  rule  with  reference  to  the  question  pre- 
sented by  this  plea  Is  stated  thus:  "The  pres- 
ident of  a  corporation  Is  always  a  member  of 
Its  board  of  directors.  In  addition  to  his  or- 
dinary duties  as  a  director,  it  Is  his  function- 
to  preside  at  meetings  of  the  board,  and  to- 
gether with  the  secretary,  and  by  means  of 
the  ooriwrate  seal  (where  a  seal  is  required), 
to  authenticate  and  affirm  acts  and  contracts 
of  the  corporation.  In  respect  to  his  rights  to 
compensation,  he  is  subject,  ordinarily,  to  fb» 
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rale  already  stated  with  regard  to  directors. 
He  1b  not  entitled  to  any  compensation  for 
performing  the  ordinary  duties  of  his  office, 
unless  the  governing  statute,  or  some  by-law, 
regulation,  or  contract,  to  whlcb  his  own  TOte 
was  Aot  essential,  had  given  it  to  him.  As 
the  law  does  not  Imply  an  agreement  to  pay 
for  such  services,  In  order  for  him  to  recover 
compensation  for  them  be  mu9t,  at  least, 
show  an  antecedent  valid  agreement  to  pay 
for  them."  That  the  proposition  stated  in  the 
text  is  correct  we  have  no  doubt;  that  It  Is 
well  fortlSed  by  the  decisions  we  know;  and 
that  the  same  rule  applies  to  the  office  of  vice 
president  it  is  needless  to  suggest.  See,  from 
the  work  Just  quoted,  section  4380;  Associa- 
tion T.  Stonemetz,  29  Pa.  St  634;  Cheney  v. 
Ballway  Co.,  68  111.  570;  Railroad  Co.  v.  Ket- 
chum,  27  Conn.  170;  Merrick  v.  Coal  Co.,  6t 
m.  472;  Kllpatrick  v.  Bridge  Co.,  49  Pa.  St 
118;  Butts  V.  Wood,  37  N.  T.  317;  Hall  v. 
Railroad  Co.,  28  Vt.  406;  Bliss  v.  Matteson, 
45  N.  Y.  23;  Dunstan  v.  Coke  Co.,  3  Bam.  & 
AdoL  125;  Holder  v.  Railroad  Co.,  71  lU.  106; 
Gravel-Road  Co.  v.  Branegan,  40  Ind.  361. 

The  second  paragraph  of  answer,  by  way  of 
counterclaim,  alleged  that  one  Wilson,  in 
1889,  was  anxious  to  enlist  capital  in  the  or- 
ganization of  a  national  bank  at  Indianapolis, 
of  which  bank  he  should  be  a  salaried  offi- 
cial; that  the  appellant  then  desired  a  relia- 
ble source  from  which  to  borrow  various 
large  sums  of  money  on  reasonable  time,  and 
with  reasonable  security;  that  appellant 
agreed  with  said  Wilson  to  enlist  in  said  en- 
terprise a  man  of  large  capital  and  influence, 
if,  upon  the  organization  of  such  bank,  he 
(the  appellant)  should  have  the  credit  he  so 
desired  from  lime  to  time  for  10  years,  or  as 
long  as  Wilson  was  a  manager  of  the  bank; 
that  he  did  enlist  the  man  so  promised,  who, 
together  with  said  Wilson  and  another,  en- 
tered Into  a  written  contract,  one  of  the  con- 
siderations for  which  was  the  promise  of 
said  Wilson  to  the  appellant  as  to  said  exten- 
sion of  credit,  which  said  contract  was  to  the 
effect  that  the  said  three  parties  thereto 
would  severally  procure  certain  subscriptions 
to  the  capital  stock  of  the  proposed  bank; 
that  one  should  become  president  another 
vice  president,  and  the  third  cashier  of  the 
proposed  bank,  at  salaries  stated;  and  that 
the  parties  thereto  should  "oast  their  votes 
as  stockholders  and  directors,  and  use  their 
Influence  to  induce  their  friends  to  cast  their 
votes,  in  harmony  with  this  agreement  and 
for  a  board  of  directors  that  will  faithfully 
carry  It  out."  It  was  alleged  that  the  appel- 
lee bank  was  organized  pursuant  to  said  ar- 
rangement and  the  three  persons  mentioned 
were  elected  to  the  offices  contemplated,  and 
"under  the  plan  and  arrangement  aforesaid," 
and  the  "said  contract  as  to  salaries,  as  well 
as  said  agreement  for  the  rights  oC  the  ap- 
pellant was  by  the  appellee  "folly  ratified 
and  confirmed";  and  the  appellant's  "rights 
*  *  under  and  pursuant  to  the  contract" 
recognized,  and  said  Wilson ,  has  ever 
v.4ilN.B.no.8 — 42 


since  been  ccmnected  with  the  management 
of  said  bank.  It  was  alleged,  also,  that  in 
pursuance  of  said  arrangement  the  appcJlee 
has  several  times  loaned  money  to  him  in  va- 
rious sums.  The  pleading  then  alleged  in  de- 
tail six  supposed  breaches  of  the  agreement 
between  Wilson  and  the  appellant  two  of 
which  are  upon  assignments,  covering  differ- 
ent periods,  of  the  Interest  of  said  vice  presi- 
dent In  the  written  contract  above  referred 
to,  and  which  are  treated  as  carrying  a  claim 
for  services  i>erformed  by  such  vice  president 
in  the  sum  of  $11,000.  In  view  of  what  we 
have  already  said  with  reference  to  the  suffi- 
ciency of  the  first  paragraph  or  set-off,  we 
are  unable  to  observe  bow  the  api>ellant  could 
predicate  a  valid  claim  for  the  salary  of  the 
vice  president  upon  the  contract  between  Wil- 
son and  others,  as  aforesaid.  The  assign- 
ments do  not  pmport  to  carry  any  interest  or 
demand  beyond  that  arising  upon  said  writ- 
ten contract.  It  is  not  alleged  that  by  any 
corporate  action  a  salary  was  provided  for 
the  appellee's  vice  president;  and.  If  It  bad 
been  so  provided,  the  assignment  of  the  pre- 
liminary contract  would  not  carry  it  over  to 
the  appellant  since  that  contract  though  it 
in  terms  specified  what  salary  should  be  vot- 
ed to  the  vice  president  did  not  create  the 
salary,  nor  purport  to  do  so.  Under  this 
pleading,  It  may  be  possible  that  by  corpo- 
rate action,  such  salary  was  provided,  but  the 
assignments  in  question  would  not  give  the 
appellant  an  interest  therein. 

One  of  the  breaches  alleged  was  that  as  a 
part  of  said  preliminary  agreement  between 
the  appellant  and  Wilson,  the  appellant  was 
to  obtain  a  loan  from  the  prospective  bank, 
at  6  per  cent  interest  for  the  purpose  of  pay- 
ing for  his  stock  In  said  bank  to  be  by  him 
subscribed;  that  said  agreement  was  ratified 
by  the  bank,  and  for  a  time  was  carried  out, 
but  that  ultimately  he  was  required  to  pay 
appellee  8  per  centum  Instead  of  6,  to  his 
loss  in  the  sum  of  $1,000.  It  Is  alleged  that 
in  pursuance  of  the  same  agreement  as  to 
loans  to  meet  subscriptions  to  the  capital 
stock  of  the  bank,  be  and  another  purchased 
stock  from  a  third  at  the  par  valne  of  |21,- 
000,  and  that  he  obtained  the  money  from  the 
appellee,  at  6  per  cent  Interest,  to  pay  for 
his  Interest  In  the  stock  so  purchased;  that, 
after  a  time,  appellee  required  8  per  centum 
Instead  of  6,  as  agreed,  and,  by  reason  of 
that  fact  appellant  was  obliged  to  sell  $0,- 
000  of  his  stock,  at  the  sacrifice  of  $2,500,  and 
lost  on  account  of  such  excess  in  interest  $1,- 
000.  The  pleading  does  not  disclose,  and  we 
are  at  a  loss  to  determine,  how  the  dlfferedce 
in  the  rate  of  interest  on  the  two  loans  Just 
mentioned  was  collected,  except  by  the  agree- 
ment of  the  appellant;  nor  do  we  observe 
how  tbat  loss  became  necessary,  unless  he 
was  unable  to  obtain  the  money  at  6  per 
cent  elsewhere,  a  fact  not  pleaded;  nor  do 
we  understand  upon  what  theory  the  appel- 
lee could  become  chargeable  with  the  sacra- 
flee  upon  the  stock  sold.    If  the  money  mar- 
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Ket  had  been  closed  against  him,  or  If,  to 
borrow  money  elsewhere,  he  would  hare 
been  obliged  to  pay  over  25  per  centum,  the 
-sacrifice  on  the  stock  sold,— facts  of  which 
we  are  not  advised  by  the  pleading,— the  ap- 
pellee's claim  for  8  per  centum  upon  the  loan 
would  not  have  enforced  the  sale  and  the 
sacrifice;  but,  if  the  money  market  was  open 
to  him,  the  losses  need  not  have  occurred.  It 
will  be  observed  that  the  alleged  breaches 
thus  far  disclosed  connect  themselves  with 
the  preliminary  contract,  that  of  the  pro- 
moters of  the  banking  organization,  but  that 
they  have  no  relation  whatever  to  the  note 
sued  upon.  The  frequent  general  allegations 
of  "ratification  by  the  plaintiff"  have  refer- 
ence only  to  the  contract  of  the  promoters. 

It  is  further  alleged  that  the  note  in  suit 
was  given  for  money  borrowed  to  buy  bonds 
of  the  St.  Louis,  Indianapolis  &  Eastern  Rail- 
way Company,  and  was  borrowed  upon  the 
faith  of  said  preliminary  agreement  with 
Wilson,  understood  by  the  parties  to  said 
written  contract,  and  ratified  by  the  bank, 
and  that  said  note  was  renewed  seven  months 
-after  its  execution,  for  a  period  of  six 
months.  Facta  are  then  alleged  against  the 
appellee  constituting  slanders  upon  the  cred- 
it of  the  appellant,  and  consisting  of  alleged 
false,  malicious,  and  willful  statements  that 
he  was  in8<^vent;  also,  in  soidlng  said  note 
to  the  banks  of  the  town  of  his  residence  and 
'business  for  collection,  with  statements  that 
he  would  be  sued  upon  it,  and  causing  the 
note  to  be  exhibited  to  others  to  whom  he 
sustained  confidential  business  relations;  that 
it  caused  the  various  mercantile  agencies  of 
the  country  to  publish  the  fact  that  he  had 
%een  sued  upon  said  note,  all  for  the  purpose 
of  preventing  him  from  obtaining  surety  for 
iinother  renewal  of  said  note,  to  his  Injury  In 
the  sum  of  $10,000,  and  to  the  Injury  of  his 
local  business  In  the  sum  of  $6,000.  This  al- 
leged breach  Is  sought  to  be  connected  with 
both  the  preliminary  agreement  between  Wil- 
son and  the  appellant  and  the  note  in  suit. 
With  reference  to  all  of  the  alleged  breaches, 
tt  may  be  said,  as  was  said  In  Standley  v.  In- 
surance Ck).,  95  Ind.  254:  "A  counterclaim  Is 
that  which  might  have  arisen  out  of  or  could 
have  some  connection  with  the  original  traius- 
.action,  in  view  of  the  parties,  and  which,  at 
the  time  the  contract  was  made,  they  could 
have  intended,  might,  in  some  event,  give  one 
party  a  claim  against  the  other  for  compli- 
ance or  noncompliance  with  Its  provisions." 
The  statutory  definition  Is  that  "a  counter- 
claim Is  any  matter  arising  out  of  or  connect- 
ed with  the  cause  of  action,"  etc.  Rev.  St. 
1894,  i  353  (Rev.  St  1881.  $  350).  Again,  it 
ia  referred  to  In  the  statute  as  "a  counter- 
claim, arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  complaint  as  the  ground 
of  the  plaintlflrB  claims."  Rev.  St.  1894,  $ 
354  (Rev.  St.  1881,  $  351).  In  Miller  v.  Rob- 
erts, 106  Ind.  63.  6  N.  E.  707,  this  court  said: 
"Under  these  statutory  definitions.  It  Is  very 
clear,  as  it  seems  to  us,  that  any  matter 


which  is  pleaded  as  a  counterclaim  must  ei- 
ther arise  out  of,  or  be  connected  with,  the 
contract  or  transaction  set  forth  In  the  com- 
plaint as  the  ground  of  the  plaintiff's  claims." 
In  Douthitt  V.  Smith,  69  Ind.  463,  it  was  held 
that  the  matter  set  up  In  the  countetclalnl 
must  relate  to  the  matter  In  question  In  the 
complaint,  and  must  not  introduce  distinct 
matter,  as  It  Is  but  auxiliary  to  and  depend- 
ent upon  the  original  suit.  There  the  plea  of 
counterclaim  sought  to  Introduce  matters  be- 
longing to  a  jurisdiction  differing  from  that 
to  which  the  plaintiff's  cause  belonged,  and 
that  fact  was  suggested  as  illustrating  the 
conclusion  that  the  two  subjects  were  discon- 
nected. In  the  case  at  bar,  all  of  the  matters 
alleged  In  the  counterclaim,  excepting  the 
tort,  are  wholly  foreign  to  the  subject-matter 
of  the  suit;  and  It  would  be  the  merest  sub- 
terfuge to  permit  the  preliminary  contract 
with  Wilson  to  furnish  the  connecting  thread. 
As  to  those  matters.  It  can  only  be  said  that 
Wilson  agreed  that,  when  the  bank  should 
be  organized,  the  appellant  should  have  ac- 
commodati<Mi8  which  were  favorable,  and 
that  he  had  accommodations,  bearing  no  re- 
lation to  the  note  sued  upon,  and  about  which 
the  bank  did  not  treat  him  fairly.  Those 
accommodations  and  the  treatment  connected 
-with  them  have  not  even  a  remote  coimectlon 
with  the  subject-matter  of  the  present  suit, 
and,  when  the  note  In  suit  was  executed, 
could  not  have  been  intended  in  any  court 
to  give  the  appellant  a  claim.  See,  also,  Wil- 
liams V.  Boyd,  75  Ind.  286;  McMahan  v.  Spin- 
ning, 51  Ind.  187;  SheUy  v.  VanarsdoU,  23 
Ind.  543. 

It  is  difficult.  If  not  impossible,  to  observe 
how  the  clearly-expressed  terms  of  the  con- 
tract in  suit— the  note— can  be  so  far  impaired 
by  the  alleged  previous  parol  agreement  as 
to  give  rise  to  any  item  of  the  counterclaim 
pleaded.  Whatever  that  agreement,  and 
though  it  had  some  relation  to  the  note  In 
suit.  It  was  certainly  superseded  by  the  defi- 
nite and  unambiguous  promise  and  obliga- 
tion of  the  appellant  Though  that  agree- 
ment had  the  effect  to  Insure  him  a  loan  for 
.the  $10,000,  he  obtained  the  loan  on  terms  by 
him  agreed  to  in  the  note  Itself.  The  terms 
so  agreed  to  have  been  broken  by  him,  and 
he  seeks  to  meet  that  breach  by  setting  up 
violations  by  the  appellee,  on  other  occasions, 
and  with  reference  to  other  and  like  transac- 
tions, of  said  parol  agreement 

But  -with  reference  to  the  parol  agreement, 
as  connected  with  the  pr^mltiary  written 
contract,  which  must  be  relied  upon  to  con- 
nect an  of  the  transactions  pleaded  In  the 
counterclaim,  excepting,  posslldy,  the  tort. 
It  may  be  suggested,  though  It  Is  unneces- 
sary to  decide  the  question,  that  It  was  of 
doubtful  validity.  Its  effect  was  to  com- 
bine the  notes  and  Influence  of  the  parties  to 
it  for  the  election  of  particular  officers,  upon 
particular  salaries,  which  officers  were 
pledged  In  advance  to  make  the  appellant  a 
favored  creditor  of  the  bank,  without  re- 
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pird  to  tbe  state  of  the  mpney  market,  the 
obligations  of  tbe  bank,  or  tbe  interests  of 
its  stockholders.  Sucb  a  contract  does  not 
conunend  Itself  to.  tbe  demands  of  public  pol- 
icy. Its  tendency,  if  not  its  direct  result,  ia 
to  foist  upon  tbe  stockholders  officers  not 
desired,  to  take  from  tbe  assets  moneys  for 
salaries  not  earned,  to  deny  to  tbe  officers, 
In  tbe  business  transactions  of  tbe  bank, 
that  freedom  of  Judgment  and  impartiality 
of  action  necessary  to  successful  results. 
Contracts  having  such  tendencies  bare  gen- 
erally, If  not  universally,  been  held  void. 
Bliss  T.  Matteson,  45  N.  Y.  22;  West  v.  Cam- 
den, 135  U.  S.  507,  10  Sup.  Ct  838;  Fuller  v. 
Dame,  18  Pick.  472;  Bollman  v.  Loomls,  41 
Conn.  D81;  Guernsey  v.  Cook,  120  Mass.  501; 
Woodmff  V.  Wentworth,  133  Mass.  309; 
Lum  V.  Clark  (Minn.)  57  N.  W.  062;  1  Redf. 
R.  R.  8140;  Blsb.  Cont  5  525;  4Thomp.  Corp. 
i  4CS2;  9  Am.  &  Eng.  Enc.  r..aw,  916;  {^oel 
T.  Drake,  28  Kan.  205.  In  this  view  of  tbe 
question.  It  may  well  be  doubted  if  "ratifica- 
tion" by  the  appellee  was  ever  possible.  It 
Is  little  enough,  bawerer,  that  one  pleading 
tbe  ratlflcation  by  a  corporation  of  such  a 
contract  be  required  to  plead  sucb  facts  aa 
may  disclose  a  knowledge  of  tbe  terms  of 
tbe  pre-existing  contract,  and  an  action  up- 
on that  knowledge  by  others  than  tbe  very 
officers  whose  contract  it  Is. 

Tbe  element  of  tbe  coimterclalm  so  alleg- 
ing tortious  conduct  on  tbe  part  of  tbe  ap- 
pellee, for  tbe  reasons  already  stated,  re- 
ceives no  strength  from  tbe  contract  be- 
tween the  appellant  and  Wilson,  or  that  be- 
tween Wilson  and  others.  The  naked  ques- 
tion remaining  is  this:  Can  slander  be  tbe 
subject  of  counterclaim  in  an  action  upon  a 
promissory  note  for  borrowed  money?  In 
our  Judgment,  It  cannot.  See  Conner  v.  Win- 
ton,  7  Ind.  523;  Slayback  v.  Jones,  9  Ind- 
470;  Roback  ▼.  Powell,  36  Ind.  515;  Harris  v. 
Rivers,  53  Ind.  216;  Zeiglemueller  v.  Seamer, 
63  Ind.  488;  Avery  v.  Dougherty,  102  Ind. 
443,  2  N.  B.  123;  West  v.  Hayes,  104  Ind. 
251,  8  N.  B.  932;  Bicbey  v.  Bly,  115  Ind.  232, 
17  N.  B.  296.  In  Conner  ▼.  Winton,  supra, 
tbe  action  was  for  money  deposited,  and 
tbe  counterclaim  alleged  that  plalntifC  had 
falsely  charged  tbe  defendant  with  stealing 
the  money  so  sued  for.  This  court  said: 
"The  question  Is,  what  is  tbe  legal  effect  of 
tbe  words  'arising  out  of  or  connected  wItb'T 
Do  tbey  refer  to  those  matters  which  have 
an  immediate  connection  wltb  the  transac- 
tion, or  do  they  include,  also,  those  which 
have  a  remote  relation  to  it,  by  a  chain'  of 
circumstances  which  were  not  bad  in  view 
of  its  reception?  Suppose  Conner  had  beaten 
Winton  for  uttering  the  slander;  could  Win- 
ton  have  replied  tbe  damages  occasioned  by 
tbe  battery  to  those  reenlting  from  tbe  slan- 
der, and  could  tbe  parties  have  settled  all 
their  quarrels  in  tbe  action  to  recover  tbe 
money?  We  do  not  tbink  tbe  statute  con- 
templates any  sucb  practice.  A  counter- 
claim is  Uiul  wliicb  might  have  arisen  out  of. 


or  coold  bare  bad  some  connectloa  with,  tbe 
original  transaction,  in  riew  of  tbe  parties, 
and  which,  at  the  time  tbe  contract  wa» 
made,  they  could  bare  intended  might,  in 
some  event,  g;lve  one  party  a  claim  against 
tbe  other  for  compliance  or  noncompliance 
with  its  provisions."  Here  Is  found  the  def- 
inition of  counterclaim  already  quoted  from. 
(Standley  r.  Insurance  Co.,  95  Ind.  254);  and 
it  supplies  the  unanswerable  conclusion  that 
tort  cannot  be  tbe  basis  of  counterclaim, 
against  contract  Slayback  r.  Jones,  supra. 
Illustrates  the  rule  that  tort  cannot  be  re- 
garded  as  growing  out  of  or  connected  with 
contract,  within  tbe  meaning  of  the  statute, 
simply  because  the  contract  had  suggested  it 
or  was  remotely  an  incident  to  It  In  our 
opinion,  tbe  answers  were  both  bad,  and  the 
trial  court  did  not  err  In  its  ruling.  Ther 
Judgment  Is  affirmed. 


(IS  Ind.  App.  KM). 
LAKE  ERIE  &  W.  R.  CO.  et  al.  r. 
HANCOCK. 
(Appellate  Conrt  of  Indiana.     April  21,  1886.> 

CiTT  ORI>INAIICB-:-CO>;TKtBUTOBT    NcauoESos^ 

Pleading. 

1.  Where,  in  an  action  against  a  railway 
company,  the  negligence  relied  on  is  the  breaca. 
Of  a  city  ordinance,  it  is  sufficient  to  state  in  the- 
complaint  the  existence  of  the  ordinance,  with- 
out setting  out  a  copy  thereof,  as  a  part  of  tiie 
complaint 

2.  In  an  action  for  penonal  injnries  alleged 
to  have  been  cauaed  by  the  negligence  of  an- 
other, the  complaint  must  show  freedom  from 
contributory  oegligence. 

3.  In  an  action  against  a  railway  company 
for  personal  injariee  cauaed  by  the  aile^  negli- 
gence of  defendant  in  running  its  train  over  a 
street  crossing  at  a  rate  of  speed  prohibited  by 
a  city  ordinance,  a  complaint  alleging  that  with- 
out any  negligence  on  the  part  of  plaintiff,  de- 
fendant's train,  by  reason  of  its  negligence,  came- 
in  close  proximity  to  the  horse  driven  by  plain- 
tiff, while  plaintiff  was  attempting  to  cross  tbe 
tracks,  and  frightened  said  horse,  and  caused  iilm 
to  npset  the  buggy  and  throw  plaintiff  to  tiis 

? round,    does   not  sufficiently    allege   plaintiff's 
reedom  from  contributory  negligence. 

Appeal  from  clrcnlt  court,  Howard  county;. 
Ii.  J.  Klrkpatrick,  Judge. 

Action  by  Helena  H.  Hancock  against  the- 
Lake  Erie  &  Western  Railroad  Company 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal     Rerersed.  , 

R.  B.  Beaucbamp,  John  L.  Rupe,  bell  A 
Purdum,  Jolm  B.  Cockrum,  and  W.  B.  Hacke- 
dom.  tor  appellants.  Fippen  &  Purvis  and 
Moon  &  Wolf,  for  app^ee. 

RBINHARD,  J.  Tlie  appellee's  amended 
second  paragraph  of  complaint,  upon  wbicli 
tbe  cause  was  tried  in  tbe  court  below,  al- 
leges: That  tbe  defendante  are  corporations, 
and  that  on  Thursday,  tbe  10th  day  of  August, 
1893,  the  defendant  tbe  Lake  Erie  St  Western 
Railroad  Company  owned  and  operated  a  cer- 
tain railroad,  or  branch  of  a  railroad,  known, 
as  the  Indianapolis  &  Michigan  City  Diri- 
slou  of  tbe  Lake  Erie  &  Western  Railroad, 
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together  with  the  tracks,  cars,  locomotives, 
and  other  appurtenances  thereto  belongln;;. 
That  on  said  day  the  defendant  the  Pitts- 
burgh, Cincinnati,  Chicago  &  St  Louis  Rail- 
road Company,  by  rirtae  of  an  agreement, 
understanding,  and  contract  with  said  other 
defendant  company,  used  the  tatter's  trades 
and  roadbed  running  from  Kolcomo,  in  How- 
ard county,  Ind.,  in  a  general  southerly  di- 
rection, through  the  county  of  Tipton,  and 
within  the  corporate  limits  of  the  city  of  Tip- 
ton, in  said  county;  also,  through  the  county 
of  Hamilton,  and  a  portion  of  the  county  of 
Marion,  to  the  terminus  of  said  branch  or  di- 
vision, In  Indianapolis,  Ind.,— the  terms  of 
said  contract  being  to  plaintiff  unknown,  for 
which  reason  the  same  cannot  be  set  out 
here.  That  on  the  10th  day  of  August,  1893, 
the  said  railroad  extended  across  Jefferson 
street.  In  said  city  of  Tipton,  at  a  point  be- 
tween East  street  and  Mill  street,  in  said 
cl^.  That  on  the  2d  day  of  August,  1887, 
the  common  council  of  Tipton  passed  an  or- 
dinance regulating  the  speed  of  trains  within 
the  city,  which  provided  that  no  train  should 
be  run  therein  faster  than  four  miles  an 
hour.  That  this  ordinance  was  in  force  Au- 
gust 19,  1S87,  and  has  remained  in  force  con- 
tinuously since.  Tiiat  on  the  2d  day  of  July, 
1890,  said  common  council  passed  another 
ordinance  requiring  the  Lake  Brie  &  West- 
em  Railroad  Company  to  maintain  a  flag- 
man at  the  crossing  of  Jefferson  street,  and 
that  said  flagman  should  remain  continuously 
on  duty  at  this  place  each  day  of  the  weelt, 
except  Sunday,  during  the  hours  from  7 
o'clock  a.  m.  to  6  o'dlock  p.  m.,  to  warn  per- 
sons crossing  the  railroad  at  that  point 
That  this  ordinance  was  in  force  on  the  31st 
day  of  July,  1880,  and  continuously  since. 
That  on  the  10th  day  of  August,  1893,— a 
week  day,— between  7  o'clock  a.  m.  and  6 
o'clock  p.  m.,  the  plaintiff  was  traveling  in  a 
buggy,  drawn  by  one  horse,  along  JefCerson 
street,  and  over  the  crossing  of  the  railroad 
at  the  said  point  of  crossing;  and  as  she 
reached  the  crossing  the  defendant  the  Pitts- 
burgh, Cincinnati,  Chicago  &  St  Louis  RaU- 
road  Company  caused  its  train  to  negligent- 
ly approach  and  pass  over  the  crossing  at  a 
rate  of  speed  of  40  mUes  an  hour,  and  negli- 
gently omitted  to  sound  the  whistle  or  ring 
the  b^  for  the  crossing.  That  the  defend- 
ant the  Lake  Erie  &  Western  RaUroad  Com- 
pany negligently  omitted  to  maintain  a  flag- 
man at  the  crossing  at  the  time.  That  the 
flagman  employed  was  away  from  his  post 
of  duty,  and  negligently  failed  to  warn  the 
plaintiff  of  the  approach  of  the  train,  "by 
reason  of  which  negligence  on  the  part  of 
the  defendants,  and  without  any  fault  or 
negligence  on  the  part  of  the  plaintiff,  the 
said  locomotive  came  in  dose  proximity  to 
said  horse  and  plaintiff,  while  then  and  there 
attempting  to  cross  said  railroad  at  said 
point,  and  frightened  said  horse,  and  cansed 
him  to.qulckly  turn  aroond  and  upset  or  turn 
said  buggy  over,  and  throw  plaintiff,  with 


great  force  and  violence,  to  the  ground,"  in- 
flicting the  injury  for  which  she  sues.  To 
this  complaint  the  appellants  flled  separate 
demurrers,  the  overmllng  of  which  is  as- 
signed as  error. 

It  is  apparent  tliat  the  specific  negligence 
here  ascribed  to  the  Plttsborgli,  Cincinnati, 
Chicago  &  St  Louis  Railway  Company  is 
the  running  of  the  train  at  a  higher  rate  of 
speed  than  that  permitted  by  ordinance,  and 
in  failing  to  give  statutory  signals,  while  tlie 
negligence  ciiarged  against  the  other  compa- 
ny consists  in  the  failure  to  comply  with  the 
ordinance  requiring  a  flagman  to  be  kept  at 
the  crossing.  The  appellants  insist  tliat  the 
ordinance  referred  to  should  have  been  set 
out  by  copy,  as  a  part  of  the  complaint  This 
was  not  necessary.  An  averment  of  the  ex- 
istence of  the  ordinance  is  all  that  is  requir- 
ed, in  order  that  the  same  may  loeoome  enti- 
tled to  be  admitted  In  evidence.  Railroad 
Co.  V.  Taffe,  37  Ind.  361;  Railroad  Co.  T. 
Mathias,  50  Ind.  65. 

It  is  next  insisted  tliat  the  complaint  does 
not  sufflclently  aver  the  appellee's  freedom 
from  contributory  negligence  in  the  incurring 
of  the  injury.  It  is  a  familiar  rule  in  this 
state  that  a  complaint  for  damages  on  ac- 
count of  personal  injuries  sustained  by  rea- 
son of  defendant's  negligence  must  show  that 
the  plaintiff  was  free  from  contributory  fault 
If  the  complaint  contain  a  general  aver- 
ment that  the  injury  was  received  without 
any  fault  on  the  part  of  the  appellant.  It  is 
sufficient  in  this  respect,  unless  the  facts 
pleaded  make  it  appear,  notwithstanding 
such  general  averment,  that  the  plaintiff's 
negligence  contributed  to  the  injury.  Rail- 
road Co.  V.  Smith,  6  Ind.  App.  262,  33  M.  E. 
241.  Or  if  there  be  no  general  averment, 
but  a  statement  of  the  facts  in  such  a  way 
as  to  exclude  the  presumption  of  contribn- 
toiy  fault  on  plaintiff's  part  this  wUl  be  sat- 
flcient  RaUway  Co.  v.  Bill.  117  Ind.  56,  18 
N.  E.  461;  Railroad  Ca  t.  Gruf^  132  Ind.  13, 
31  N.  E.  460.  There  is  la  the  complaint  be- 
fore us  no  averment  that  the  appellee's  in- 
iwry  was  received  without  any  fault  or  negli- 
gence on  her  part  The  allegation  concern- 
ing her  freedom  from  fault  is  tlkat  by  reason 
of  the  defendants'  negligence,  "and  withont 
any  fault  or  negUgenoe  on  the  part  of  the 
plalntifl;  the  said  locomotive  came  in  dose 
proximity  to  said  horse  and  plaintiff,  while 
then  and  there  attempting  to  cross  said 
railroad  at  said  point,  and  frightened  said 
horse,  and  caused  him  to  turn  around  and 
upset  or  turn  said  buggy  over,  and  tluow 
plaintiff,  with  great  force  and  violence,  to 
the  ground,  fracturing  her  skull,"  and  oth- 
erwise injuring  her.  This  is  an  allegation 
that  the  plaintiff  was  free  from  fault  in 
respect  of  the  coming  of  the  locomotive  In 
dose  proximity  to  the  horse  and  to  plain- 
tiff, but  not  that  she  was  free  from  fault 
in  receiving  the  injury.  What  follows  aft- 
er the  averment  as  to  the  coming  of  the 
locomotive  is  only  a  redtal  of  what  resulted 
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from  mich  act  of  Ibe  near  approach  of  the 
engine  to  the  horse  and  the  appellee.  The 
result  was  that  the  horse  became  frightened, 
and  tnmed  aroond  and  npeet  the  vehicle, 
throwing  the  appellee,  with  great  f<»ce  and 
Tl<dence,  to  the  groond,  and  Injuring  her. 
Bat  wo  are  not  apprised  of  what  transpired 
between  the  time  the  appellants  set  In  mo- 
tion the  canse  of  the  appellee's  Injury,  and 
the  happening  of  the  result.  The  appellee 
may  have  been  quite  faultless  In  relation  to 
the  act  which  brought  the  locomotive  en- 
gtaie  and  horse  together,  and  yet  she  may 
hare  been  ne^lgent  in  occupying  a  careless 
position  In  the  wagon  while  attempting  to 
cross  the  track,  or  in  doing  some  other  act, 
between  the  time  the  engine  came  in  dose 
proximity  to  her  horse  and  the  time  appellee 
was  hurt  This  was  not  at  all  inconsistent 
with  the  Idea  that  the  Injury  was  the  result 
ot  the  i^ypdlants'  negligence  In  Ihe  matter 
of  the  coming  of  the  locomotiye  In  dose  prox- 
imity to  the  horse  and  the  appellee,  for  this 
may  have  been  true,  and  the  appellee  may 
also  have  contributed  to  the  injury  by  her 
own  fault  or  carelessness.  The  arerment  is 
not  sufficiently  broad  to  cover  the  time  or 
act  of  the  injury.  In  Gas  Oo.  v.  Baker  (Ind. 
Sup.)  S9  N.  E.  652,  an  averment  hi  a  com- 
plaint, after  setting  forth  defendant's  negli- 
gence, that  the  plaintiff  "has  been,"  in  all 
the  matters  and  things  aforesaid,  wholly 
blameless  and  without  fault,  and  that  "she 
further  says  that  she  has  been,  hi  all  things. 
Wholly  UamelesB  and  without  fault,"  was 
held  not  a  sufficient  compliance  with  the  re- 
quirement that  the  complaint  must  allege 
plaintiff's  freedom  from  contributor;  negli- 
gence. The  ease  of  Stone  Co.  v.  Jidinson,  6 
Ind.  App.  560,  33  N.  E.  1000,  is  much  like  the 
case  at  bar,  respecting  the  point  in  contro- 
versy. That  was  an  action  by  an  employ^ 
of  a  stone  company  against  the  employer  for 
Injuries  incurred,  while  in  the  line  of  his  em- 
ployment, in  the  operation  and  management 
of  a  "traveler."  The  only  averment  in  the 
comphUnt  as  to  freedom  from  negligence  on 
the  part  of  plalntlffi  was  that  in  his  attempt 
to  readjust  a  certain  rope,  with  the  aid  of  a 
co-employ6,  and  "without  any  fault  of  plain- 
tiff or  said"  co-employ6,  "the  said  rope  sud- 
doily  became  loose  and  disentangled,  there- 
by causing  the  same  to.  Jerk,  swing,  and  vi- 
brate violently,  striking  plaintiff  about  his 
head  and  face,  and  knocking  said  plaintiff 
from  said  machinery  to  the  ground,"  etc. 
Davis,  J.,  in  passing  upon  this  point,  said: 
*T?he  appellee  may  have  been  entirely  free 
from  fbult  as  to  the  rope  becoming  loose  and 
disentangled,  and  yet,  for  aught  that  appears 
in  the  complaint,  guilty  of  negligence  in  pla- 
cing himself  where  it  would  injure  him,  or 
he  may  have  been  In  fault  in  allowing  a 
heavy  weight  to  hang  on  the  end  of  the  rope, 
unsupported,  while  engaged  In  his  efforts  to 
replace  the  rope  on  the  pulley,  so  that  such 
weight,  when  the  rope  became  loose,  would 
canse  It  to  Jeric  and  vibrate,  and  thus  Injure 


htm  In  the  manwr  stated  In  the  complaint.'* 
The  requirement  Is,  of  course,  a  tedinlcal 
one,  but  it  is  one  of  those  which  a  long  line 
of  decisions  holds  cannot  be  dispensed  with 
unless  the  facts  alleged  otherwise  show  af- 
firmatively that  the  plaintiff  was  free  from 
fault  This  they  do  not  show  in  the  com- 
plaint under  consideration.  It  Is  tlierefor« 
defective. 

Other  questions  presented  may  not  arise 
upon  a  future  trial,  and  we  need  not  now 
decide  them.  Judgment  reversed,  with  di- 
rections to  sustain  the  demurrer  to  the 
amended  second  paragraph  of  complaint 


as  Ind.  App.  42(9 
BABNBTT  v.  STBVBNS  et  aL^ 

(Appellate  Ck>iirt  of  Indiana.  April  17,  1800.) 
MacBAinas'  Lisxs— For  Wsat  OsTAmn. 

-L  Plaintiff,  under  a  contract  with  defend- 
ant for  placing  water-doaeta  in  defendant's  hotel, 
the  materia]  for  whidi  had  to  be  specially  con- 
structed, had  manufactured  the  material  before 
the  sale  of  the  hotel  by  defendant,  and,  after 
notice  by  defendant  of  his  rescietdon  of  the  con- 
tract filed  a  mechanics  lien  for  the  labor  and 
materials.  Subsequently  he  entered  into  a  new 
contract  with  defendant  a  grantee  for  oonstmct- 
ing  tlie  doaets,  Ine  Datenal  already  mannfao- 
tared  to  be  naed.  Plaintiff  failed  to  file  any 
lien  for  the  work  performed  and  material  fnr- 
nished  under  the  second  contract  Defendant 
afterwards  regained  title  to  the  hotel.  Ihe 
second  contract  pro  Tided  that  it  should  not  oon* 
stitute  a  waiver  of  the  lien  already  filed.  BelA, 
that  plaintiff  was  not  entitled  to  a  lien  by  virtue 
of  the  notice  filed  imder  the  first  contract  as 
he  did  not  under  snch  contract,  part  with  the 
title  to  the  matwials  therein  provided  for. 

2.  The  new  agreement  under  which  the  ma- 
terial already  manufactured  was  to  be  used 
Constituted  a  resdssion  of  the  orij^nal  agree- 
ment on  the  part  of  the  plaintiff 

Ai^eal  from  circuit  court,  Carroll  coimty; 
F.  F.  Palmer,  Judge. 

Action  by  Andrew  W.  Stevens  and  another 
against  Atwater  C.  Bamett  There  was  a 
Judgment  for  plaintiffs,  and  defendant  ap> 
peala     Reversed. 

Pollard  &  Pollard  and  11.  Winfleld.  for  ap 
pellant    Dewltt  C  Justice,  for  appellees. 

DAVIS,  J.  The  court  bdow  made  a  spe- 
cial finding  of  facts  and  conclusions  of  law 
thereon.  Appellant  excepted  to  each  and  ev- 
ery condnsion  of  law.  Appellant  also  mov- 
ed for  Judgment  in  Ills  favor  upon  the  spe- 
cial finding,  which  was  overruled,  and  he  ex- 
cepted. Appellees'  motion  for  Judgment  on 
special  finding  was  sustained,  and  appellant 
excepted.  These  rulings  of  Uie  court  below 
are  assigned  as  error.  The  spedal  finding  of 
facts  and  condusions  of  law  thereon  are  aa 
follows: 

"Andrew  W.  Stevens  and  William  Bedwards 
vs.  Atwater  O.  Bamett  et  aL 

"At  the  request  of  the  plaintiffs,  the  court 
makes  the  following  special  finding  of  facta 
and  conclusions  of  law  thereon,  to  wit; 

I  KebMrlsf  denlW.  4S  N.  IL  411. 
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and: 


"0)  On  the  4th  day  of  May,  1890,  tbe  de- 
fendant, Atwater  C.  Bamett,  waa  tbe  owner; 
in  fee  simple,  of  lot  number  47,  in  the  orig- 
Inal  plat  of  the  town,  now  city  of  liOganti- 
port,  Cass  county,  state  of  Indiana,  on  which 
was  situated  a  brick  hotel.  That  on  said 
4th  day  of  May,  1800,  the  plaintiffis,  under 
the  firm  name  and  style  of  Sterols  &  Bed- 
wards,  and  the  defendant,  Atwater  C.  Har- 
nett, entered  into  a  contract  In  writing  for 
the  furnishing  of  material  and  the  perform- 
ing of  labor  in  repair  upon  said  hotel  by  the 
said  plaintiffs,  to  wit: 

"  'Iiogansport,  IndL,  May  4,  1880.  Mr.  A. 
C.  Harnett,  City:  We  propose  to  furnish  and 
put  in  place  four  Victoria  closets,  seats  and 
tanks, nickel-plated  flushing  and  supply  pipes; 
one  three-stall  urinal,  stationary  marble, 
nickel-plated  trimmings;  change  the  old 
wttsh  basins;  pat,  In  place  of  compression 
cocks,  nip  low  down  cocks;  connect  all  to 
sewer  in  basement;  cocks,  fillings,  and  vea- 
tllation  pipes  all  In  first-tdass  manner,— for 
the  sum  of  |58S;  $289  to  be  paid  when  the 
iolb  is  completed,  $100  in  30  days,  $100  in  60 
days,  $100  90  days  from  time  job  Is  complet- 
ed.   Stevens  &  Bedwards.     A.  O.  Bamett' 

"  In  consideration  that  the  closets  and 
urinals  are  to  be  put  in  downstairs,  where 
the  present  soil  pipe  connections  are  already 
in,  and  we  agree  to  add  two  closets  to  this 
contract,  and  In  the  named  price.  Steveau 
&  Bedwards.' 

"Said  work  and  fixtures  were  intended  by 
said  Bamett  to  take  the  place  of  other  urinals 
and  closets  then  in  said  hotel,  at  a  place 
then  pointed  out  by  said  Bamett,  and  npon 
special  designs  and  patterns  named  by  said 
Bamett,  to  which  plaintiffs  assented.  After 
the  making  of  said  contract,  the  plaintiffs 
took  tbe  measurements  in  tbe  hotel,  and 
drew  the  plan  on  p&per  for  the  propotsed 
work,  and  gave  the  order  to  the  planing  mill 
for  the  doors  and  partitions,  and  ordered  the 
urinals,  and  the  marble  to  be  cut,  and  the 
shapes  required,  and  made  the  brass  castlngrs 
and  other  parts  to  the  design  and  contract. 
And,  on  the  20th  day  of  June,  the  plaintiffs 
had  finished  up,  in  their  shops  at  Logans- 
port  all  of  said  material,  with  the  fittings 
and  connections,  and  ready  to  be  set  up  in 
the  said  Bamett  Hotel,  as  provided  in  the 
contract;  and  the  work  and  labor  and  the 
valne  of  the  materials  which  had  been  used 
in  the  fashioning  and  building  said  Job  were, 
at  the  time,  of  the  value  of  $435.  Said  ma- 
terials, as  framed  and  fashioned  for  the 
Bamett  Hotel,  were  not  adapted  to  any  other 
building  in  the  city  of  Logansport,  and  could 
not  be  used  in  that  city  without  considerable 
Change  and  loss  of  value,  and  they  were  un- 
marketable. That  -on  the  20th  day  of  June, 
1890,  the  plaintiffs  had  not  done  any  work 
upon  the  hotel  on  lot  No.  47,  except  the  tak- 
ing of  the  measurements  aforesaid;  nor  had 
tfiey  delivered  any  of  the  material  upon  the 
grounds,  but  still  had  the  same  in  their  pos- 
session, in  their  shops  at  Logansport,  ready. 


formed,  and  pr^ared  for.  ^teeing  in  poslUoo 
in  said  hotel. 

"(2)  That  on  the  aoth  day  of  June,  1890,^ 
the  defendant,  Atwater  C.  Bamett,  having 
sold  bis  said  real  estate,  notified  the  plain- 
tiffs in  person  tliat  he  had  sold  said  hoteL 
and  countermanded  the  order  heretofore  giv- 
en, on  said  4th  day  of  May,  for  said  material 
and  work,  and  gave  the  said  plaintiffs  notice 
that  he  did  not  wish  them  to  cany  out  said 
contract,  and  refused  to  allow  them  to  put 
into  said  hotel  said  urinalsi  closets,  and  oth- 
er work,  and  forbade  plaintiffs  to  carry  otrt 
said  contract  and  complete  said  work.  And 
thereafter,  on  the  same  day,  plaintifCs  tm- 
dercd  said  Bamett  sdid  urinals,  closets,  and 
other  work,  and  offered  to  set  them  up  and 
complete  them  in  said  liotel,  in  accMdance 
with  said  contract;  but  Bamett  refused  to- 
accept  said  offer,  or  to  allow  said  work  to  be 
done,  and  requested  plaintiffB  to  see  the 
I>er8onB  to  whom  he  had  sold  said  bote) 
about  the.  same. 

"(3)  That  on  the  19th  day  of  July,  1890, 
said  Atwater  G.  Bamett  sold  his  hotel  to  <»e 
Bmily  A.  Clark,  and  executed  to  said  Emily 
A.  Oark  a  deed  for  said  property,  and  jmt 
the  said  Emily  A.  Glaiic  and  her  husband, 
Len  J.  Clark,  in  the  possession  of  said  prop- 
erty, on  the  20th  day  of  June,  1890;  and 
said  Bamett  at  once  left  the  state  of  Indiana, 
and  for  some  time  thereafter  resided  in  tbe 
city  of  Chicago,  in  the  state  of  Illinois.  That, 
on  the  day  before  said  hotel  property  was 
sold  by  Bamett  to  daiics,  Bamett  notified 
plaintiffs  that  he  was  about  to  sell,  and,  if 
he  should  sell,  be  would  not  want  the  Im- 
provemaits  ordered. 

"(4)  That  on  the  20th  day  of  June,  1S90. 
the  day  after  the  sale  found  in  item  No.  3, 
and  on  the  day  that  said  CXarks  took  posses- 
sion of  said  hotel,  the  plaintiffs  filed  In  the 
recorder's  office  of  Cass  county,  Indiana,  a 
notice  of  their  intuition  to  hold  a  lien  upon 
said  property  for  material  famished  and 
work  d(Hie  imder  said  contract  of  May  4th, 
1890,  which  was  recorded  in  recorder's  office 
Of  Cass  county,  Indiana,  in  Miacellaneona 
Record  6,  page  69,  at  3  p.  m.  o'clock  of  aalA 
June  20,  1880,  a  copy  of  said  notice  In  the 
words  and  figures,  to  wit: 

"  "To  Atwater  C.  Bamett  and  All  Others 
Whom  it  may  Concern:  ¥ou  are  hereby  noti- 
fied that  we  intend  to,  and  do,  hold  a  Uen 
upon  the  following  described  real  estate,  to 
wit:  Lot  No.  47,  in  tbe  original  plat  of  tbe 
town,  now  city  of  Logansport,  in  Cass  coun- 
ty, in  the  state  of  Indiana,  and  in  the  hotel 
building  thereon  situate,  known  as  tbe  "Bar- 
nett  Hotel,"  for  the  sum  of  $589,  for  labor 
performed  and  goods  and  materials  furnish- 
ed for  rei>airing  and  altering  said  Bamett 
hotel  building  on  said  real  estate,  and  renovat- 
ing the  plumbing  service  of  said  building. 
Said  goods  and  materials  consist  of  urinals, 
water-closets,  and  plumbing  prepared  on  spe- 
cial order,  and  in  place,  specially  made  and 
famished  for  said  hotel  building,  wltiiln  00 
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days  last  past  before  tbis  notice,  June  20, 
1890.     A.  W.  Stevenfl.    WlUIam  Bedwards.' 

"  "Received  for  record  at  3  o'clock  p.  m., 
June  20th,  1890,  and  recorded  In  Miscellane- 
ous Record  6,  page  69.  Henry  Hubler,  Re- 
corder Cass  County.' 

"(4%)  That  on  the  16th  of  June,  1890,  de- 
fendant, Bamett,  notified  plaintiffs,  In  writ- 
ing, that  he  was  negotiating  for  the  sale  of 
his  hotel  property,  and,  if  the  sale  was  con- 
summated, he  would  not  want  the  Improve- 
ments provided  for  In  their  said  contract 

"(5)  I  find  that  on  the  20th  day  of  June,  and 
on  the  16th  day  of  June,  1890,  the  plaintiffs 
had  ordered  material  for  the  work  to  be  done 
under  said  contract,  and  had  said  material 
on  hand  in  their  shop  in  the  city  of  Logans- 
port,  Cass  county,  Indiana,  which  was  the 
place  of  business  of  the  said  Stevens  &  Bed- 
wards,  and  that  they  had  performed  all  of 
the  woi^  upon  said  material  in  adjusting  it 
for  use  in  said  building  as  provided  In  said 
contract  of  May  4,  1890,  excepting  the  put- 
ting in  place  in  said  bnllding;  but  the  plain- 
tiffs still  had,  on  the  20th  day  of  June,  1890, 
posses8l6n  of  said  material  in  their  shop  at 
Logansport,  and  none  of  it  had  been  deliver- 
ed to  the  defendant,  Bamett,  on  lot  47,  nor 
had  there  been  any  work  done  on  the  hotel 
in  the  performance  of  said  contract,  except 
measurements  of  the  place  where  said  uri- 
nals and  closets  were  to  be  placed. 

"(6)  I  further  find  that  the  closets  and 
tanks  ordered  by  the  plaintiffs  to  fill  the  con- 
tract of  May  4th  were  such  water-closets  and 
tanks  as  could  have  been  used  elsewhere 
than  in  the  hotel  upon  lot  47,  of  the  defend- 
ant, Bamett,  mily  by  expensive  changes  and 
work,  they  having  been  manufactured  espe- 
cially for  said  hotel;  and  the  urinals  could 
have  been  adjusted  so  as  to  be  used  In  oth- 
er places  than  in  said  hotel  only  by  expensive 
changes  and  work,  they  having  been  manu- 
factured specially  for  use  In  said  hotel  at 
the  places  provided  in  said  contract,  and 
pointed  out  by  said  Bamett. 

"(7)  I  farther  find  that  the  said  Emily  A. 
Clark  and  her  husband,  Len  J.  Clark,  under 
said  conveyance,  remained  in  the  possession 
of  said  hotel  during  the  months  of  July  and 
August,  1890,  and  from  and  after  July  20, 
1890;  that  on  the  29th  day  of  July,  1890, 
the  plaintiffs,  under  the  firm  name  of  Stevens 
&  Bedwards,  entered  Into  a  written  contract 
with  said  Emily  A.  Clark  and  Len  J.  Clark 
for  the  i)erformance  of  the  same  labor  and 
the  famishing  of  the  same  material  on  and 
for  the  hotel  sltnated  on  said  lot  47,  which 
written  contract  Is  in  the  words  and  figures 
following,  to  wit:  This  contract  and  agree- 
ment, made  and  entered  Into  this  29th  day 
of  July,  1890,  by  and  between  Stevens  and 
Bedwards,  party  of  the  first  part,  and  EmUy 
A.  Clark  and  Len  J.  dark,  parties  of  the 
second  part,  wltnesseth:  That  said  Stevens 
&  Bedwards,  for  and  in  consideration  of  the 
gum  of  five  himdred  and  fifty-five  dollars 
($555),  to  be  paid  by  the  said  party  of  the  sec- 


ond part,  as  hereinafter  stipulated,  agree  to 
furnish  the  materials  and  make  and  con- 
struct the  following  woi^  and  repairs  In  and 
to  the  Bamett  Hotel  building,  situated  upon 
lot  number  forty-seven  (47)  in  the  original 
plat  of  the  town,  now  city,  of  Logansport,  In 
Cass  county,  in  the  state  of  Indiana,  to  wit: 
Said  party  of  the  first  part  agree  to  set  up 
one  three-stan  urinal  in  the  room  in  the 
basement  of  said  hotel  where  the  old  urinals 
now  are,  said  urinal  to  have  three  stalls,  the 
sides  and  back  and  the  partlticms  between 
the  stalls  to  be  of  Italian  marble,  and  the 
bottom  of  slate,  and  a  urinal  to  be  set  In  the 
middle  of  the  back  of  each  stall,  aU  the 
trimmings  to  be  nickel-plated;  also,  one  auto- 
matic flushing  tank,  the  tank  to  be  connect- 
ed with  galvanized  pipe,  the  waste  pipes  to 
be  connected  with  the  sewer  now  in  the  ho- 
tel, to  which  the  present  urinal  is  connected; 
also,  that  they  will  put  in  six  (6)  Crescent 
water-closets,  with  cherry-finished  seats  and 
tanks,  connect  them  with  lead  and  galvan- 
ized pipe,  connect  the  pedestals  with  the 
sewer  now  in  said  hotel  to  which  the  pres- 
ent closets  are  connected;  to  ventilate  said 
closets  by  a  ventilator  extending  up  through 
the  present  flue  in  the  wall,  and  two  feet 
above  the  roof;  put  up  partitions  between 
the  water-closets,  with  panel  doors  hung  on 
hinges  working  both  ways,  each  door  to  be 
provided  with  a  sliding  bolt,  the  partitions 
and  doors  to  be  stained  cherry  color,  to  cor- 
respond with  the  closet  seats,  and  varnished; 
said  closets  to  be  put  in  the  room  where  the 
closets  now  are,  and  the  same  one  In  which 
said  urinal  Is  to  be  placed.  AU  the  wood- 
work in  said  room  Is  to  be  stained  a  cherry 
color,  and  varnished,  to  correspond  with  said 
water-closets,  and  the  walls  and  ceilings  of 
said  room  to  be  painted  a  steamboat  white 
color.  It  is  understood  between  the  parties 
that  the  goods  furnished  are  the  same  as 
those  ordered  by  A.  C.  Barnett,  and  exhibit- 
ed to  said  party  of  the  second  part,  and  that 
all  of  said  goods  are  of  first-class  material, 
and  all  the  work  shall  be  done  In  first-class 
workmanlike  manner.  Said  Stevens  &  Bed- 
wards  are  to  have  all  of  the  old  material 
taken  out,  and  replaced  by  said  new  urinals 
and  water-closets.  In  consideration  where- 
of, the  said  party  of  the  second  part  hereby 
agree  to  pay  to  the  party  of  the  first  iiart 
the  sum  of  five  hundred  and  fifty-five  dol- 
lars ($555),  as  follows:  One  hundred  and 
flfty-flve  dollars  ($155)  to  be  paid  when  said 
urinal  stalls  are  up;  two  hundred  dollars 
($200)  in  three  months  from  date  of  comple- 
tion of  work;  and  two  hundred  dollars  ($200) 
in  six  (6)  months  from  date  of  completion  of 
work,— all  payable  with  interest  at  the  rate 
of  8  per  cent  from  maturity  until  paid,  with 
5  per  cent  attorney's  fees,  without  relief 
from  valuation  or  appraisement  laws.  When 
said  work  Is  done,  and  said  sum  of  five  hun- 
dred and  fifty-five  dollars  ($555)  is  paid  In 
full,  as  herein  stipulated  to  be  paid,  then 
said  Stevens  &  Bedwards  are  to  cancel  and 
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satisfy  the  mechanic's  lien  jdaced  hy  them 
on  aald  hotel  property  for  the  constructloii 
and  repair  of  said  urinal  and  water-closets. 
In  witness  whereof,  the  parties  hereto  have 
hereunto  set  their  hands  and  seals,  this  29th 
day  of  July,  1890.  BmUy  A.  Qark.  [Seal.] 
Len  J.  Clark.  [Seal.]  Stevens  &  Bedwards. 
[Seal.]'  And,  between  that  and  about  the 
20th  day  of  August,  the  plaintiffs  took  the 
same  material  which  had  been  purchased 
by  them,  and  fitted  for  the  performance  of 
the  Bamett  contract,  and  which  were  ex- 
hibited, at  the  time  of  the  making  of  said 
contract  with  the  said  Clarks,  to  the  said 
Clarks,  and  furnished  them  under  their  said 
contract  with  the  said  Clarks,  and  completed 
the  same,  and  the  work  thereon,  on  or  about 
the  20th  day  of  August,  1890.  The  said  Har- 
nett did  not  execute  said  contract  between 
the  plaintiffs  and  the  Clarks,  and  had  no 
knowledge  of  Its  execution  at  the  time  It  was 
executed.  And  the  court  further  finds  that 
said  contract  of  plalntifCs  with  said  Claiks 
was  not  Intended  by  the  parties  thereto  to 
be  a  waiver  of  said  mechanic's  lien  recorded 
In  Miscellaneous  Record  6,  at  page  69,  in  the 
recorder's  office  of  Cass  county,  Indiana. 

"(8)  I  further  find  that  on  or  about  the 
17th  day  of  Septemb^,  1890,  said  Atwater 
C.  Bamett  Instituted  suit  in  the  Cass  circuit 
court  against  the  said  Clarks  and  one  Wil- 
liam H.  Clark,  to  set  aside  the  deed  made 
to  the  said  Emily  A.  Clark  for  said  lot  47, 
on  the  ground  of  fraud,  and  In  said  complaint 
asking  for  an  accounting  between  him  and 
the  said  Emily  A.  Clark  for  rents  and  prop- 
erty In  said  hotel  used,  and  offering  to  pay 
back  to  said  Claries  the  balance  that  might 
be  found  due  to  the  said  Emily  A.  Clark  up- 
on such  accounting;  that  such  proceedings 
were  had  In  said  suit  that  the  defendant 
thereto,  the  said  Clarks,  and  co-defendants. 
Griffins,  to  whom  the  said  Clarks  had  sold, 
filed  a  counterclaim  for  Improyements  made 
upon  said  hotel  after  the  said  19th  day  of 
June,  1890,  by  them,  and  among  the  improve- 
ments claimed  for  were  the  Improvements 
made  by  the  said  Clarks  under  their  afore- 
said contract  with  the  plaintiffs;  that  a  trial 
was  had  in  the  Cass  circuit  court,  and  an  ac- 
counting was  had  between  the  itartles  upon 
the  issues  thus  raised,  and  evidence  heard 
as  to  the  value  of  Improvements  made  by 
the  said  Clarks  under  their  said  contract 
with  Stevens  &  Bedwards,  and  by  the  Judg- 
ment of  the  Cass  circuit  court,  rendered  on 
the  15th  day  of  May,  1891,  said  sale  to  the 
Clarks  was  set  aside,  and  adjudged  to  have 
been  fraudulent  and  void,  and,  on  said  ac- 
counting, a  balance  was  found  due  to  the 
said  Clarks  and  Griffins  In  the  sum  of  seven 
hundred  dollars,  which,  by  the  judgment  of 
the  Cass  circuit  court,  the  defendant,  Atwa^ 
ter  C.  Bamett,  was  rardered  to  pay,  and  by 
the  Judgment  of  said  court  said  Bamett  was 
put  into  the  possession  of  said  hotel,  and  de- 
clared the  owner  thereof;  that  he  has  paid 
said  Judgment  of  $700  found  due  on  said  ac- 


counting, and  has  been  ever  since  said  Jnd9> 

ment,  and  stUI  is,  the  owner  In  fee  of  said 
lot  47,  and  In  possession  of  the  same,  ualag 
and  appropriating  the  urinals,  closets,  and 
other  work  put  in  by  plaintiffs  under  their 
said  contract  with  Bamett  and  their  said 
contract  with  Clarks;  plaintiffs,  Stevens  & 
Bedwards,  were  not  parties  to  said  suit; 
that  the  defendant,  Atwater  O.  Bamett,  in 
said  accounting,  was  charged  with  the  value 
of  said  Improvements  made  by  the  said  Stev- 
ens &  Bedwards  with  the  Clarks,  undM  said 
contract  of  July  29,  1890. 

"(9)  The  present  action  was  begun  April 
28,  1891,  and  there  Is  a  return  by  the  sheriff 
of  "Not  found'  as  to  Emily  and  Len  Clark, 
and  a  reasonable  attorney's  fee  for  the 
plaintiffs'  attorneys  in  prosecuting  this  suit 
is  $150. 

"(10)  I  find  that  the  plaintiffs  performed 
the  latxa:  and  famished  the  material  under 
their  said  contract  with  Bamett  to  amount 
and  value  of  $589,  of  which  $150  was  paid 
them  by  said  Clarks  on  the  20th  day  of  Au- 
gust, 1890,  and  there  was  due  thereon,  at 
the  time  of  the  InstltuUon  of  this  suit,  $439, 
upon  which  plaintiffs  should  have  interest 
to  this  date;  that  plaintiffs  have  received 
no  other  sum  upon  either  of  said  contracts 
from  any  one,  and  said  $439,  with  interest, 
and  said  $150,  attorney's  fees,  is  due  plain- 
tiffs from  said  defendant,  Bamett,  and  un- 
paid. 

"From  the  facts  found,  the  court  concludes, 
as  matters  of  law.  that  said  contract  of 
plaintiffs  and  Clarks  is  supplemental  to  said 
contract  of  plaintiffs  and  Bamett;  that 
plaintiffs,  by  virtue  of  their  mechanic's  lien, 
acquired  a  lien  on  lot  47,  In  the  original  plat 
of  the  city  of  Logansport,  Indiana,  the  same 
being  in  Cass  county,  which  had  effect  from 
and  after  3  o'clock  p.  m.  of  June  20th,  1890; 
that  plaintiffs  should  recover  of  and  from 
the  defendant,  Atwater  C.  Bamett,  the  sum 
of  $690,  of  which  $439  is  principal,  $101  in- 
terest, and  $150  attorney's  fees;  and  that 
plaintiffs  have  foreclosure  of  their  mechan- 
ic's lien,  as  aforesaid,  and  the  sale  thereof, 
according  to  law,  in  the  satisfaction  of  said 
sum  and  the  taxable  costs  against  the  said 
defendant" 

The  general  rule  Is  that.  In  order  to  acquire 
a  lien  under  our  statute,  it  is  necessary  for 
the  material  man  to  show  that  the  Improve- 
ment was  made  by  the  authority  of  the  own- 
er of  the  real  estate,  and  that  he  furnished 
the  material  for  the  building,  and  that  such 
material  was  used  In  the  building,  and  that, 
within  the  time  prescribed  by  the  statute, 
he  filed  in  the  office  of  the  recorder  of  the 
county  the  proper  notice  of  his  intentions  to 
hold  such  Hen.  Clark  v.  Huey  (Ind.  App.) 
40  N.  E.  152.  The  language  of  the  statute 
is  that  such  notice  shall  be  filed  "within  six- 
ty days  after  performing  such  labor  or 
furnishing  such  material."  Bev.  St  1894, 
i  7257.  In  this  connection,  we  quote  from 
the  case  last  cited:    "The  Uen  is  not  tbe 
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creature  of  the  contract,  bat  of  the  law. 
It  Is  the  law,  and  not  the  contract,  which 
glres  the  Uen."  In  order  to  entitle  a  mate- 
rial man  to  maintain  a  Uen,  he  mnst  fnmlsh 
the  material  for  the  purpose  of  being  nsed 
in  the  building.  It  Is  not  enough  that  the 
material  was  actually  used  in  the  building. 
Jones  T.  Hall,  9  Ind.  App.  458,  S5  N.  B.  923, 
and  37  N.  E.  25.  The  material  man  or  la- 
borer cannot  haye  a  Uen  for  material  fur- 
nished for  a  buUdlng  or  for  work  performed 
thereon  so  long  as  the  title  to  such  material 
or  work  remains  in  the  material  man  or  la- 
borer. The  material  man  must  part  with  his 
title  to  the  material  before  he  can  acquire  a 
Uen  therefor.  If  he  may  4n  any  case  assert 
such  Uen  before  the  material  has  been  acf- 
tuaUy  nsed  in  the  building,  it  1b  on  the  theory 
that  the  material  has  been  furnished  by  him 
for  the  building  under  such  circumstances 
that  the  title  thereto  has  vested  in  the  owner 
of  the  buUdlng.  In  this  case  the  material 
and  work  are  one  and  the  same.  Therefore, 
if  appeUees  had  not  parted  with  the  title  to 
the  material  and  work  In  question  on  the  30th 
of  June,  1890,  they  did  not  acquire  a  Uen 
upon  the  real  estate  by  the  notice  filed  on 
that  day  In  the  recorder's  office.  In  other 
words,  who  owned  "aU  of  said  material,  w4th 
fittings  and  connections,"  when  the  notice 
was  filed?  If  the  tacts  disdose  that  the  title 
thereto  was  then  In  am>eUee8,  no  Uen  was 
created  by  the  notice,  because  there  is  no  pro- 
TlBlon  in  the  statute  onder  which  appeUees 
could  on  the  20tb  of  June  acquire  a  Uen  for 
material  furnfished  by  them  for  the  building 
after  that  date. 

In  order  to  furnish  material  for  a  buUdlng 
under  our  statute,  there  must  be  certainly 
either  an  actual  or  constructlye  deUvery  of 
the  material  at  or  near  the  buUdlng.  In  no 
event  can  material,  the  title  to  and  possession 
of  which  Is  retained  by  the  material  man,  as 
owner,  be  said  to  have  been  furnished  for  the 
bnUdlng.  It  necessarily  f oUows  that  a  mate- 
rial man  cannot  acquire  a  Uen  for  material 
which  he  has  iwepared  or  Intended  for  use  in 
a  bnUdlng  which  he  has  not  cSther  actuaUy 
or  oonstmctlvely  furnished  at  or  near  the 
bnUdlng  for  that  purpose.  If  he  has  fur- 
nished the  material  for  the  buUdlng,  and  has 
filed  the  necessary  notice  to  secure  the  Uen, 
he  cannot  afterwards  assert  any  Interest  In 
such  material  Inconsistent  with  the  rights  of 
the  owner  of  the  buUdlng,  and  retain  his  Uen. 
If  he  thereafter  retains  ixjesession  of  the  mar 
terlal,  asserting  title  thereto,  as  owner  there- 
of, and  sells  the  same  to  another  person,  he 
necessarily  waives  or  abandtws  any  Uen  he 
might  otherwise  have  beoi  entitled  to  under 
the  notice  previously  filed.  He  cannot  se- 
cure a  Uen  for  material  of  which  he  Is  at  the 
time  the  owner.  He  cannot  mnlntaln  a  Uen 
for  material  which  he  afterwards  sells,  as 
owner,  to  others.  Under  the  terms  of  the 
agreement  entered  Into  between  appeUees  and 
appellant  on  the  4th  of  May,  1890,  the  appel- 
lees were  required  to  furnish  the  material  and 


perform  the  labor  necessary  for  the  repair 
of  the  hotel,  as  specified  In  the  written  propo- 
sition, for  1580,  which  appellant  agreed  to 
pay  In  InstaUments.  On  the  20th  of  June, 
appeUees  had  said  material,  with  fittings  and 
connections.  In  their  shops  in  Logansport,  of 
the  value  of  $435,  ready  to  set  up  in  the  hotel. 
In  pursuance  of  the  terms  of  the  contract  It 
is  true  that  none  of  the  material  had  been  at 
the  time  used  in  the  hotel,  but  the  work,  hav- 
ing been  manufactured  especiaUy  for  use  in 
the  hotel,  could  not,  except  by  expensive 
changes  and  work,  be  used  elsewhere;  and 
the  only  reason  for  not  putting  said  material 
In  place  In  the  buUdlng  was  the  refusal  of 
appellant  to  aUow  appeUees  to  so  complete 
said  work. 

Counsel  for  appeUees  have  made  a  strong 
argument  in  support  of  the  proposition  that, 
after  the  material  has  been  prepared  by  the 
contractor  for  use  in  the  buUdlng,  the  owner 
should  not  be  allowed,  under  the  drcnm- 
stances  of  this  case,  to  violate  his  contract, 
and  defeat  the  Uen,  by  refusing  to  permit  the 
work  to  be  placed  in  position  In  the  building. 
Chamley  v.  Honlg,  74  •Wis.  165,  42  N.  W. 
220;  TrammeU  v.  Mount,  68  Tex.  210,  4  S. 
W.  377;  EeUy  v.  Rowane,  33  Mo.  App.  440; 
Howes  V.  Wlre-WoAs  Co.  (Minn.)  48  N.  W. 
448.  Assuming,  without  deciding,  that  this 
position  Is  correct  and  appUcable  to  the  facts 
as  they  existed  oa  the  20th  of  June,  1890,  the 
material  question  we  wiU  consider  is  whether, 
under  the  circumstances,  the  appeUees  In  this 
action  can  hold  appellant  and  his  interest  In 
the  real  estate,  If  any,  liable  for  the  value  of 
the  material,  with  fittings  and  connections, 
afterwards  used  by  them  In  the  repair  of  the 
hoteL     Redmond  v.  Smock,  28  Ind.  365. 

On  the  20th  of  June,  1800,  appellant  sold 
and  conveyed  the  real  estate  In  question  to 
BmUy  J.  Clark,  who  Immediately  entered 
Into  the  po8sesd<m  of  the  premises.  Instead 
of  relying  on  their  rights  against  appellant, 
whatever  they  may  have  been,  either  under 
the  Uen  or  for  breach  of  contract,  the  appel- 
lees, on  the  20th  of  July,  1890,  entered  into  a 
written  agreement  with  Emily  J.  Clark  and 
her  husband,  by  the  terms  of  which  they  sold 
to  said  Clarks  the  material,  and  agreed  to 
perform  the  work  previously  ordered  by  ap- 
pellant, for  $555,  payable  In  InstallmMitB. 
Appellant  was  no  party  to  this  contract  It 
expressly  provided  therein  that  said  sum  of 
$555,  for  said  material  and  work,  should  be 
paid  to  aK)ellec8  by  Emily  J.  Clark  and  Len 
J.  Glaric  Prior  to  making  the  contract  with 
Claries,  the  appeUees  had  ordered  the  mate- 
rial for  the  pofonnance  of  the  contract  with 
appellant,  and  had  adjusted  and  fitted  the 
same  for  use  in  the  hotel;  but  they  retained 
possession  of  said  material,  and  none  of  it 
bad  been  deUvered  to  appellant  nor  had  any 
woriE  been  done  on  the  hot^  In  performance 
of  said  contract  There  Is  nothing  In  the 
finding  to  Indicate  that  any  effort  was  made 
by  tppdUeat  after  the  20th  of  June  to  cany 
oat  the  contract  eateni  into  by  appellant 
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No  offer  is  sbo^ni  to  hare  been  made  by  ap- 
pdlees  to  Claiks  to  complete  the  work  under 
that  contract.  The  strongest  circumstance 
In  favor  of  appellees'  position  is  that  the  con- 
tract entered  into  between  appellees  and 
Olarks  had  reference  to  the  betterment  and 
Improvement  of  the  hotel,  by  placing  therein 
the  valuable  and  necessary  appurtenances 
which  were  intended  to  become  a  part  of  the 
freehold.  It  is  true  that  the  material  used 
is  the  same  as  that  purchased  and  prepared 
by  appellees  under  the  contract  with  appel- 
lant; but  the  contract  entered  into  between 
appellees  and  Clarks  Is  not  consistent,  under 
the  circumstances,  with  the  theory  that  the 
work  was  performed  or  the  material  furnish- 
ed in  compliance  with  the  original  agreement 
between  appellees  and  appellant.  The  action 
proceeds  upon  the  theory  of  the  performance 
of  the  contract  entered  into  between  appel- 
lees and  appellant,  and  that  appellees  are 
entitled  to  personal  Judgment  against  appel- 
lant for  the  contract  price  of  $589,  and  fore- 
closure of  the  mechanic's  Uen,  notwith- 
standing the  undisputed  fact  is  that  the  re- 
pairs were  made— that  is  to  say,  that  mate- 
rials were  actually  furnished  and  the  work 
was  performed— under  the  contract  with 
Clarks,  for  the  agreed  price  of  $555.  The 
court  finds.  In  clear  and  express  terms,  that 
the  material  waa  furnished  and  the  work 
done  "under  their  said  contract  with  Clarks." 
It  is  conceded  that  appellees  furnished  the 
material  and  performed  the  work  only  once, 
and  that  the  lien,  tf  one  exists,  was  created 
under  the  contract  with  appellant  Coun- 
sel for  appellees  contend  that  In  pursuance 
of  the  request  of  appellant,  and  with  the  In- 
tention of  preserving  their  lien,  they  entered 
Into  the  agreement  to  use,  In  the  repair  of 
the  hotel,  the  material  ordered  by  appellant, 
and  that  their  agreement  with  Clarks  was 
supplemental  to  and  consistent  with  the 
agreement  between  them  and  appellant. 
The  contract  with  Qarks  does  not  purport  to 
be  In  addition  or  explanation  of  the  agree- 
ment with  appellant.  It  is  a  new  and  inde- 
pendent contract,  conivlete  in  Itself.  It  is 
not  consistent  with  the  theory  that  the  title 
to  the  material  and  work  therein  referred  to, 
or  any  part  thereof,  was  in  appellant  The 
parties  who  are  to  pay  tor  the  repairs  are 
different  The  agreed  price  is  changed.  The 
time  of  payment  Is  not  the  same.  The  re- 
pairs to  be  made  and  the  voA  and  mate- 
rial to  be  used  therein  are  more  specifically 
and  minutely  descrU>ed  in  the  new  contract. 
The  former  contract  is  merely  aUuded  to  for 
the  purpose  of  Identifying  the  material  to  be 
famished.  The  only  reference  to  the  lien  la 
that  It  Is  to  be  released  when  Clarks  pay  the 
contract  price.  There  Is  no  stipulation  or 
provision  that  the  lien  shall  continue  in  force, 
or  that  it  shall  embrace  the  material  to  be 
furnished  or  the  work  to  be  performed  un- 
der the  agreement  with  Clarks.  For  aught 
that  appears  In  the  contract,  the  only  pmv 
pose  in  referring  to  the  lien  was  to  remove 


from  the  record  an  apparent  cloud  on  the 
title.  It  clearly  appears  that  appellant  re- 
pudiated the  contract  on  the  30th  of  June, 
and  that  be  refused  to  accept  the  woric,  or 
to  allow  It  to  be  set  up  in  the  hoteL  His  re- 
quest is  made  in  this  connection,  and  indi- 
cates that  nothing  further  was  to  be  done  In 
compliance  with  the  contract  between  blm 
and  appellees. 

We  assume,  for  the  purpose  of  this  deci- 
sion, that  appellant  had  no  right  to  recede 
from  the  contract  made  between  blm  and  ap- 
pellees; that  be  should  not  then  bave  been 
permitted  to  say  that  tbe  material  had  not 
been  furnished  or  labor  performed;  and  that 
they  then  had  the  right  to  stand  upon  their 
contract,  and  enforce  the  lien  filed  by  them, 
to  the  extent  that  they  bad  then  so  famish- 
ed said  material  and  performed  said  work,  or 
that  they  might  at  their  election,  have  re- 
tained the  material,  or  sold  the  same  for  the 
best  price  they  could  obtain  therefor,  and 
maintained  an  action  against  appellant  for 
damages  sustained  by  them  on  account  of 
tbe  breach  of  the  contract  The  appellees, 
however,  had  the  right  to  treat  the  contract 
with  appellant  as  abandoned  or  rescinded. 
Pars.  Cont  (8th  Ed.)  793.  It  does  not  seem 
to  have  been  contemplated  by  appellees  and 
Clarks,  when  the  agreement  between  them 
was  made,  that  the  original  agreement  be- 
tween appellees  and  appellant  should  *ie- 
matn  In  force  In  all  Its  terms  and  condi- 
tions." Cooke  V.  Murphy,  70  111.  96.  On  tbe 
contrary,  aj^ellees  appear  to  have  considered 
that  tbe  enforcement  of  tbe  Uen  filed  on  the 
20th  of  June,  for  the  value  of  the  materials 
prepared  and  work  performed  prior  to  that 
time,  or  a  recovery  for  damages  occasioned 
by  appellant's  breach  of  the  contract,  was  of 
less  advantage  to  them  than  the  new  agree- 
ment with  Clarks.  Bishop  v.  Busse,  69  IU.40S. 
Wbetber  they  are  entitied.  In  a  pn^ker  action, 
to  recover  tbe  difference  in  tbe  price  fixed 
in  the  two  contracts  on  account  of  appel- 
lant's breach  of  the  contract  with  him,  Is  a 
question  not  before  us.  The  change  in  tbe 
parties,  the  new  contractual  relation  created,, 
and  the  terms  of  tbe  contract  are  such  a» 
to  negative  the  Idea  that  It  was  regarded 
merely  as  a  supplement  or  addition  to  tbe 
original  agreement  Conklin  v.  Tattte,  62 
Mlcb.  630^  18  N.  W.  391.  If  the  acU  of  ap- 
pellees subsequent  to  June  20,  1890,  should 
be  regarded  as  an  election  by  them  to  treat 
the  contract  with  appellant  as  abandoned  or 
rescinded,  this  action  cannot  be  maintained 
thereon.  Hill  v.  Oieen,  4  Pick.  114.  In  our 
opinion,  the  new  agreement  by  legitimate 
impllcati<m,  disposes  of  any  right  of  action 
against  appellant  on  tbe  theory  of  the  per- 
formance of  tbe  original  agreement  between 
him  and  appellees.  Coyner  v.  Lynde,  10  Ind. 
282.  See,  also,  Dotson  v.  Bailey,  76  Ind.  134; 
O Wynne  v.  Bamsey,  92  Ind.  414;  Bollina  v. 
Marsh,  128  Mass.  110;  Moore  v.  Locomotive 
Works,  14  Mich.  266;  Ooebel  v.  Una,  47 
Mich.  489,  U  N.  W.  284. 
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There  was  no  Intention,  so  far  as  appo&rs 
in  the  finding  that  the  lien  filed  on  the  20tb 
■of  June  should  embrace  the  materlalB  fur- 
nished and  the  work  performed  onder  the 
eontract  of  Jnly  20th.  The  mere  fact  that 
tippellees  and  Clarks  did  not  Intend  thereby 
to  waive  the  Hen  cannot  give  such  vitality  to 
4t  as  would  be  inconsistent  with  the  contracts 
and  acts  of  the  parties.  The  acts  of  appel- 
lees subsequent  to  June  20th  are,  as  we  have 
-seen,  tnconststent  with  the  theory  that  the 
title  to  the  material  and  work  In  question 
had  then  vested  In  appellant.  The  fact  that 
the  possession  of  such  material  and  work 
then  remained  In  appellees,  and  that  they 
afterwards  asserted  title  thereto  as  their 
-own,  by  selling  the  same  to  darks,  preclodea 
the  Idea  that  any  lien  was  acquired  I^  the 
notice  filed  on  the  20th  of  June.  Of  course, 
if  the  material  had  not  then  been  furnished 
to  appellant,  or  the  labor  performed  for  him, 
no  lien  was  acquired  for  material  afterwards 
famished  and  used  in  the  building,  or  for 
labor  performed  thereon.  The  lien  can  only 
be  acqnlred  by  filing  the  notice  after  the  ma- 
terial has  been  furnished  or  the  labor  per- 
formed. A  lien  cannot  be  acquired  by  in- 
tention,  implication,  inference,  or  contract. 
It  can  only  be  acquired  by  giving  the  notice 
prescribed  by  the  statute  after  the  labor  has 
been  performed  or  material  furnished. 
Whether  the  lien  can  be  acquired  before  the 
eompletion  of  his  contract  by  the  naateriul 
man,  for  material  furnished  or  work  perform- 
ed In  part  compliance  therewith  by  him  be- 
fore giving  the  notice,  we  do  not  determine. 
It  may  l>e  conceded  that,  if  appeUees  .'jad 
filed  notice  of  their  intention  to  hold  a  lien 
under  the  contract  with  CSarks,  appellant 
would  not  be  in  position,  in  a  proper  action, 
onder  the  circumstances  disclosed  in  the 
finding,  to  defeat  it;  or,  if  they  had  elected  to 
stand  on  their  rights  as  they  existed  on  the 
20th  of  June,  1890,  the  writer  is  inclined  to 
the  opinion  that  appellant  would  not  be  in  a 
position  to  dispute  their  lien  to  the  extent  of 
$435,  on  the  theory  that,  as  matters  then 
stood,  constructively  the  material  had  been 
furnished  and  the  labor  performed;  or  if  the 
work  had  afterwards  been  completed  by 
them,  in  compliance  with  the  contract  be- 
tween appellees  and  appellant,  it  may  be 
conceded  that  the  lien  which  they  attempted 
to  acquire  by  the  notice  filed  on  the  20th  of 
June  could  have  been  enforced  in  this  action. 
But  the  lien,  if  any  acquired  by  them  under 
the  contract  with  appellant,  having  after- 
wards been  voluntarily  abandoned  or  waiv- 
ed by  their  act  In  entering  into  a  new  and  in- 
dependent contract  with  Clarks  (inconsistent 
with  the  contract  with  appellant),  for  fur- 
nishing the  material  and  performing  the 
work  in  making  the  improvement  in  ques- 
tion, and  the  material  having  In  fact  been 
famished  and  the  work  performed  imder 
such  contract,  the  appellees  are  not.  In  our 
opinion.  In  a  position,  under  the  dxeamstao- 
ces  of  this  case,  for  reasons  bereiabefoce 


stated,  to  assert  or  enforce!  a^eafiitst  app^ 
lant,  in  this  action,  the  Ilen  filed  on  the  20tti 
of  June,  1890. 

The  fact  that  appellant  has  since  recovered 
the  real  estate  creates  no  liabUity  against 
him  In  this  action.  As  we  have  seen,  the 
lien  attempted  to  be  acquired  by  appellees 
on  the  20th  of  June,  under  the  May  contrbct 
with  apx>ellant,  has  been  waived  or  abandon- 
ed. No  notice  was  filed  and  no  lien  was  ao 
quired  under  the  July  contract,  with  Clarks< 
Therefore,  when  this  action  was  commencedi 
appellees  had  no  Hen  on  the  real  estate  for 
the  material  famished  and  used  In  making 
said  improvements,  or  for  labor  performed 
thereon.  Judgment  reversed,  vrith  Instroo- 
tions  to  restate  conclustona  ot  law  in  favor 
of  appellant 

BOSS,  J.,  absent. 


liAKB  SHORE  tcVL  S.SY.  CO.  t.  BOYTS.* 

{Appellate  Court  of  Indiana.     April  16,  1896.) 

IUU.K0XD8 — INJI'HIES  AT  CrosSIKOS — NEOLIOBNOa 
— CONTRIBOTORT  NbOLIQENCE— BURDBM  OF 

Proof— IMPOTABLB  Neoliobnob. 

1.  To  posh  a  car  backward  over  a  pnbHe 
crossing,  without  any  watchman  on  the  end  of 
the  car,  and  without  ringing  the  engine  beU  as 
required  by  statute,  is  negligence  on  the  part  of 
the  railroad  company. 

2.  The  burden  is  on  plaintiff,  in  an  action 
to  recover  for  personal  injuries  caused  by  de- 
fendant's negligence,  to  prove  that  he  himself 
was  free  from  contribntoi^  negligence. 

3.  Ordinary  care  requires  one  crossing  a  raH- 
load  track  on  the  highway  to  look  and  listen  for 
approaching  trains,  and,  if  be  faila  to  %zerci»a 
such  care,  when  by  so  doing  he  could  have  avoid- 
ed the  injury,  he  cannot  recover. 

4.  The  negligence  of  the  driver  of  a  vehicle 
in  crossing  a  railroad  track  on  the  highway  can- 
not be  imputed  to  one  riding  with  him  as  his 
guest,  who  had  good  reason  to  believe  liim  to  be 
a  careful  and  competent  driver,  and  was  him- 
self without  personal  faolt 

6.  The  special  verdict  found  tluit,  as  plain- 
tiff was  riding  in  a  sleigh,  as  the  guest  of  a 
neighbor,  who  was  a  careful  and  competent  driv- 
er, he  looked,  and  did  not  see  any  train ;  that  the 
snow  on  the  ground  would  have  prevented  him 
from  healing  an  approacliing  train  had  lie  listen- 
ed; that,  when  within  70  feet  of  defendant's 
track,  plaintiff  told  the  driver  that  he  had  bet- 
ter stop,  as  there  might  be  a  train  coming;  that 
the  team  was  driven  on  towards  the  track  at  a 
brisk  trot;  and  that,  when  It  reached  thp  cross- 
ing, it  was  struck  by  a  train,  and  plaintiff  was 
injured.  Held,  that  it  affirmatively  appeared 
that  plaintiff  was  free  from  contributory  negli- 
gence.    Ross,  J.,  dissenting. 

Appeal  from  circuit  court,  Elkhart  county; 
J.  M.  Van  Fleet,  Judge. 

Action  by  Josiah  P.  Boyts  against  the  Lake 
Shore  &  Michigan  Southern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Baker  &  Miller,  for  appellant.  Osbom  A 
Zook,  for  appellee^ 

REINHARD,  J.  Appellee  sned  the  appel- 
lant In  the  court  below  for  damages  for 
alleged  personal  injuries  sustained  by  him  oa 

*8ui>erseded  by  opinion,  4S  N.  E.  812. 
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the  14th  day  of  January,  1898,  at  a  street 
crossing  in  the  town  of  Oonstantine,  Mich., 
while  attempting,  In  company  with  one 
QeoTge  "W.  Hamilton,  bis  neighbor,  to  drlre 
across  the  tracks  of  appellant  at  said  street 
crossing  In  a  sleigh  or  cutter  drawn  by  two 
horses  driven  by  the  said  Hamilton.  The 
complaint  alleges,  among  other  things: 
That,  at  and  near  the  depot  in  said  town  or 
Tillage,  the  appellant's  railroad  runs  nearly 
north  and  south,  having  a  switch  and  side 
track  along,  near  to,  and  on  the  west  side 
of  the  main  track  of  the  road,  said  switch 
line  runntng  very  close  to  the  depot  build- 
ings and  platforms,  which  are  on  the  west 
side  of  the  track.  "That  a  public  highway 
from  said  vlUage,  nmning  east  and  west, 
crosses  the  said  railroad  tracks  about  60 
feet  south  of  the  said  depot  buildings.  South 
of  said  highway,  and  within  20  feet  thereof, 
on  the  grounds  of  the  appellant,  Is  a  plaster 
house,  situate  west  of  and  near  to  said  side 
track;  and  Immediately  south  of  that,  and 
elose  to  the  side  track,  on  the  grounds  of  the 
appellant,  is  a  lumber  yard  and  office;  and, 
immediately  south  of  that  the  railroad  en- 
ters a  deep  cut.  In  which  the  switch  is  locat- 
ed that  unites  the  south  end  of  the  switch 
line  with  the  main  line.  That  such  was  the 
situation  and  condition  of  things  on  the  14th 
day  of  January,  1893,  and  in  addition  there- 
to there  was  then  on  the  grounds  of  the  de- 
fendant, between  the  said  highway  and  de- 
pot buildings,  a  large  lot  of  logs,  piled  up  on 
the  west  side  of  the  Bide  track,  and  close 
thereto,  prepared  for  shipment  on  the  road; 
said  logs  being  piled  up  high,  within  a  few 
feet  of  the  highway  on  the  north,  and  occu- 
pying the  whole  space  between  the  high- 
way and  said  depot  building.  That,  by  rea- 
son of  said  obstructions,  the  said  tracks  and 
rails  of  the  appellant's  road,  and  any  train 
or  cars  or  engines  that  might  be  running 
thereon,  were  and  would  be  completely  ob- 
scured from  the  vision  of  any  person  ap- 
proaching the  crossing,  along  the  highway 
from  the  west,  until  the  said  person  should 
be  upon  the  said  side  track.  That  on  said 
day  the  appellee,  by  the  request  and  invi- 
tation of  his  neighbor,  Hamilton,  was  rid- 
ing with  him  In  his  cutter,  drawn  by  his 
team,  and  driven  by  himself;  and,  so  being 
in  the  said  cutter,  with  the  appellee,  said 
Hamilton  attempted  to  drive  along  said  high- 
way and  cross  the  said  trades  at  said  cross- 
ing, approaching  the  same  from  the  west; 
and  when  the  said  cutter  and  team  were 
crossing  the  said  side  track,  they  were  run 
upon  and  crushed  by  an  engine  and  train  of 
the  appellant's  cars,  then  being  backed  down 
from  the  south  on  said  side  track  by  the  ap- 
pellant's servants  and  employes.  That,  by 
the  said  collision,  the  said  cutter  was  demol- 
ished, and  said  Hamilton  was  killed,  and  the 
api>ellee  was  violently  thrown  a  great  dis- 
tance, and  was  greatly  bruised  and  Injured 
internally,  and  his  spine  was  permanently 
injured,  and  his  health  and  ability  to  earn 


money  was  completely  destroyed.  That  he 
has  ever  since  suCCerea  great  pain  and  agony 
by  reason  of  said  Injury,  and  has  been  com- 
pelled thereby  to  spend  large  sums  of  money 
for  doctors'  bUls  and  other  expenses,  via. 
the  sum  of  9500.  That  said  collision  and  in- 
Jury  occurred  without  the  fault  or  negligence 
of  the  appellee  contributing  thereto,  and 
the  said  Hamilton  was  then  a  careful  and 
competent  man  to  handle  and  drive  said 
team.  That  said  train,  engine,  and  cars 
which  so  occasioned  said  injory  were  at  the 
time  negligently  and  carelessly  backed  and 
run  upon  said  crossing,  and  against  the  i^i- 
pellee  and  said  cutter,  by  the  defendant's  em- 
ployes, without  ringing  any  bell  or  giving 
any  signal  whatever  of  its  approach,  although 
the  appellant  at  the  time  well  knew  that 
said  place  was  dangerous  by  reason  of  the 
said  obstruction  to  the  view,  and  that  the 
said  highway  was  very  frequently  used  by 
persons  leaving  and  entering  the  said  vil- 
lage. That  at  said  time  the  following  law 
and  statute  of  the  state  of  Michigan  was  in 
force,  viz.:  'A  bell  of  at  least  thirty  pounds 
weight  and  a  steam  whistle  shall  be  placed 
on  each  locomotive  engine,  and  said  whistle 
shall  be  twice  sharply  sounded  at  least  for- 
ty rods  before  the  crossing  is  reached,  and 
after  the  sounding  of  the  whistle  the  bell 
shall  be  rung  continuously  until  the  crossing 
is  passed,  under  a  penalty  of  one  hundred 
dollars  for  every  neglect:  provided,  that  at 
street  crossings  of  incorporated  cities  and 
villages  the  sounding  of  the  whistle  may  be 
omitted  unless  required  by  the  common  coun- 
cil or  board  of  trustees  of  such  city  or 
village;  and  the  company  shall  also  be  liable 
for  all  damages  which  shall  be  sustained  by 
any  person  by  reason  of  such  neglect'  The 
appellee  further  avMS  that  the  bell  on  said 
engine  was  not  rung  continuously  for  the 
space  of  40  rods  before  the  said  crossing  was 
passed,  and  the  appellee  was  thereby  injured 
and  damaged  in  the  manner  aforesaid  in  the 
sum  of  15,000  by  reason  of  such  neglect  to 
ring  the  bell  on  the  said  engine.  Wherefore^" 
etc. 

The  appellant  filed  an  answer  In  general 
denial,  which  closed  the  issues;  and,  the 
cause  being  submitted  for  trial  to  a  Jury, 
upon  motion  of  appellant,  a  special  verdict 
was  returned,  consisting  solely  of  Interrog- 
atories and  the  answers  thereto,  under  the 
act  of  the  legislature  approved  March  11, 
1895  (Acts  1895,  p.  248).  The  Interrogatories 
and  answers  thereto  are  as  follows: 

"(1)  Was  the  plalntifr  familiar  with  the 
crossing  where  the  accident  occurred  and  the 
surroundings,  with  reference  to  location  (Hf 
tracks  and  buildings,  as  they  existed  on  the 
day  of  the  accident,  for  at  least  10  months 
prior  thereto?  Ans.  Yes.  (2)  Bid  the  tracks 
of  the  defendant  run  through  Constantine  in 
a  general  north  and  south  direction?  Ans. 
Yes.  (3)  Was  there  a  side  track  west  of  and 
parallel  to  the  main  track  in  Constantine  T 
Ans.  Yes.    (4)  In  said  town  of  Constantln*, 
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was  tbere  a  street,  known  as  'Centerrllle 
Street,'  which  crossed  said  main  track  and 
side  track,  at  grade,  In  a  general  east  and 
west  direction?  Ans.  Tes.  (5)  Was  the  de- 
pot building  of  defendant  situate  Jnst  west  of 
the  track,  and  about  240  feet  north  of  said 
Caiterrille  street  crossing?  Ans.  No.  (6) 
It  you  answer  the  preceding  Interrogatory 
'No,'  bow  far  north  of  Centerrllle  street  is 
tbe  d^wt  buUdlng?  Ans.  280  feet  (7)  Did 
the  side  track  terminate  and  connect  with 
tbe  main  track  about  440  feet  south  of  said 
Genterrllle  street  crossing?  Ans.  No.  (8)  If 
you  answer  the  preceding  Interrogatory  'No,' 
bow  far  south  of  CentervUle  street  la  tbe 
Junction  of  the  main  track  and  side  track? 
An&  486  feet.  (9)  Did  Station  street  connect 
with  CenteryiUe  street  from  tbe  north  about 
60  feet  west  of  said  railroad  track?  Ans.  No. 
(10)  If  yon  answer  tbe  preceding  interroga- 
t(H7  'No,'  how  tax  is  Station  street  from  the 
west  rail  of  tbe  railroad  tracks,  meacrnred 
along  CentervUle  street?  Ans.  Slzty-flye 
feet.  (11)  Were  tbe  said  main  track  and  tbe 
said  side  track  tbe  only  railroad  tracks  at 
said  C!«itervllle  street  crossing?  Ans.  Tes. 
(12)  Were  said  tracks  laid  on  a  curve  ex- 
tending from  said  depot  buildings  to  tbe  end 
of  tbe  side  track  south  of  CJenterville  street 
crossing?  Ans.  Yes.  (13)  Was  the  west  side 
the  outer  or  convex  side  of  said  curve?  Ans. 
Yes.  (14)  Did  said  Station  street  extend 
north  from  Centairllle  street  in  tbe  general 
direction  of  tbe  railroad  tracks,  to  a  point 
west  of  the  depot  buildings,  and  then  bear 
off  somewhat  to  the  left,  looking  northward? 
Ans.  Yes.  (15)  Was  the  ground  north  of 
Oentervllle  street,  and  between  Station  street 
and  tbe  railroad  tracks,  up  to  the  depot  build- 
ings, vacant  and  unoccupied  ground,  except 
for  some  logs  lying  thereon?  Ans.  Yes.  (16) 
AVouId  these  logs  prevent  a  person  proceeding 
southward,  along  Station  street,  either  walk- 
ing or  riding  in  a  cutter,  from  seeing  engines 
and  cars  on  tbe  tracks  to  tbe  east  and  south- 
east of  blm?  Ans.  No.  (17)  Had  plaintiff 
known  of  the  logs  being  tbere  before  Janu- 
ary 14,  1893?  Ans.  Yes.  (18)  Was  there  a 
lime  bouse  on  the  south  side  of  CentervUle 
street,  and  west  of  tbe  raUroad  tracks?  Ans. 
Yes.  (W)  Was  said  lime  house  6  feet  8  inches 
west  of  the  west  rail  of  the  side  track?  Ans. 
Yes.  (20)  On  the  south  side  of  CentervUle 
street,  and  west  of  tbe  said  lime  house,  was 
there  a  lumber  office?  Ans.  Yes.  (21)  Would 
these  buUdlngs  prevent  a  person  In  a  cutter, 
who  was  on  C^ntervlUe  street,  east  of  Sta- 
tion street,  until  within  about  20  feet  of  the 
railroad  tracks,  and  also  on  Station  street, 
for  about  100  feet  north  of  CenterviUe  street, 
from  seeing  an  engine  and  can  approaching 
on  the  side  track  from  the  south  of  Centex^ 
vUIe  street  untU  such  engine  and  can  came 
within  about  40  to  60  feet  of  the  northeast 
comer  of  said  lime  house?  Ans.  No.  (22) 
Would  a  person  driving  south  on  Station 
street,  wbec  at  a  point  about  200  feet  north 
of  CenterviUe  street,  and  opposite  the  depot. 


see  an  engine  and  cars  approaching  from  the 
south  on  the  side  track  for  about  440  feet 
south  of  the  northeast  comer  of  tbe  Ume 
house?  If  not,  state  how  far.  Ans.  No;  66 
feet  (23)  Would  a  person  driving  south  on 
Station  street,  when  at  a  point  about  186  feet 
north  of  Cent^vUIe  street  see  an  engine  and 
cars,  approaching  from  the  south,  on  tbe  side 
track,  for  about  100  feet  south  of  tbe  north- 
east comer  of  tbe  lime  bouse?  If  not,  state 
bow  far.  Ans.  No;  60  feet  (24)  Could  a 
person,  in  a  cutter,  driving  south  on  Station 
street,  at  any  point  between  tbe  points  stated 
In  tbe  two  preceding  Interrogatories,  have 
seen  an  engine  and  cars,  approaching  on  tbe 
side  track,  from  tbe  south,  while  the  same 
was  at  any  point  between  100  and  440  feet 
south  of  the  CenterviUe  street  crossing,  and 
tbe  crossing?  If  not  state  how  far.  Ans. 
No.  (26)  Did  plaintiff  approach  said  Coiter- 
viUe  street  crossing,  c<»ning  southward  along 
Station  street  and  then  eastward  on  Center- 
vUle street  seated  on  the  left-hand  side,  in  a 
cutter,  with  one  Qemrge  W.  HamUton  on  the 
right  side,  said  cutter  being  drawn  by  two 
horses,  the  cutter  and  horses  being  tbe  prop- 
^ty  of  said  Hamilton,  and  the  team  being 
driven  by  said  HamUton?  Ans.  Yes.  (26) 
Did  plaintiff  enter  upon  Station  street  more 
than  240  feet  north  of  CentervUle  street? 
Ans.  Yes.  (27)  Did  plaintiff  have  his  eara 
covered  up  with  ear  muffs  or  ear  tips  whUe 
he  was  in  the  cutter?  Ans.  Yes.  (28)  Was 
the  team  driven  aU  tbe  way,  south  on  Station 
street,  and  east  on  CentervUle  street  on  a 
good  trot,  until  the  heads  of  tbe  horaes  were 
at  the  west  raU  of  said  track?  Ans.  Yes.  (20) 
As  tbe  team  turned  Into  CenterviUe  street, 
were  tbe  horses,  or  one  of  them,  touched  up 
with  the  whip?  Ans.  Yes.  (30)  WhUe  rid- 
ing south  on  Station  street  did  plaintiff  sim- 
ply look  straight  ahead?  If  not  state  what 
else  he  did.  Ans.  No;  be  looked  to  the  left 
towards  the  depot  (31)  While  riding  east 
on  CentervUle  street,  did  plaintiff  simply  look 
straight  ahead?  If  not,  state  what  else  be 
did.  Ans.  Yes.  (32)  While  riding  east  on 
CvntervUle  street  is  it  trae  that  plaintiff  did 
not  see  the  engine  and  attached  cars  untU 
tbe  same  were  within  one  or  two  feet  of  the 
head  of  the  off  horse?  Ans.  Yes.  (33)  Was 
the  plaintiff,  on  the  day  of  the  accident  in 
full  possession  of  bis  senses  of  sight  and  beai^ 
ing?  Ans.  Yes.  (34)  While  riding  southward 
on  Station  street  did  the  plaintiff,  at  any 
point  on  said  Station  street  see  the  engine 
and  cars  at  the  switch,  or  at  any  point  be- 
tween tbe  switch  and  the  CenterviUe  crossing 
and  tbe  side  track?  Ans.  No.  (35)  Did  the 
engine  come  into  Constantlne  on  tbe  main 
track,  on  said  day,  drawing  a  local  freight 
train,  from  tbe  north,  at  about  its  usual  time? 
Ans.  Yes.  (36)  Did  said  train  stop  at  tbe 
statl<m?  Ans.  Yes.  (37)  Did  the  engine, 
with  two  cars  attached,  go  south,  along  the 
main  track,  to  said  sv^tch,  south  of  Center- 
viUe street  crossing,  and  back  in  on  tbe  side 
track?     Ans.  Yes.     (38)  Was  part  of   said 
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train  left  standing  on  the  main  track,  pro- 
jecting south,  beyond  the  sonth  end  of  the 
■depot  building?  Ans.  Yes.  (39)  Did  plalntifT, 
in  riding  along  said  Station  street,  see  that 
part  of  said  train  which  extended  south  be- 
yond the  south  end  of  said  depot  building? 
Abb.  Tea.  (40)  Did  plaintiff  at  the  time  know 
that  a  local  freight  train  came  Into  Constan- 
tlne  from  the  north  at  that  time?  Ans.  Yes. 
<41)  Did  the  plalntlir,  at  the  time  of  observ- 
ing the  portion  of  said  train  extending  south- 
ward beyond  the  south  line  of  the  depot  build- 
ings, know  that  the  engine  of  said  train  had 
gone  southward  on  the  main  track?  Ans. 
No.  (42)  Did  plaintiff,  at  the  time,  know  the 
location  of  the  switch  leading  from  the  main 
track  to  the  side  track  of  said  Centenille 
street  crossing?  Ans.  Yes.  (43)  Was  there 
not  in  force,  at  the  time,  a  law  of  the  state 
of  Michigan,  as  follows:  'A  bell  at  least  thir- 
ty pounds  in  weight  and  a  steam  whistle 
^shall  be  placed  on  each  locomotive  engine, 
-and  said  whistle  shall  be  twice  sharply 
sounded  at  least  forty  rods  before  a  crossing 
Is  reached,  and  after  the  sounding  of  the 
whistle  the  bell  shall  be  rung  continuously 
-until  the  crossing  is  passed,  under  a  penalty 
of  one  hundred  dollars  for  every  neglect: 
provided,  that  at  street  crossings  within  the 
limits  of  Incorporated  cities  or  villages,  the 
sounding  of  the  whistle  may  be  omitted,  un- 
less required  by  the  common  council,  or  board 
of  trustees,  of  any  such  city  or  village;  and 
the  company  shall  also  be  liable  for  all  dam- 
ages wlilch  shall  be  sustained  by  any  person 
by  reason  of  such  neglect*  Ans.  Yes.  (44) 
Was  not  the  engine  equipped  with  a  steam 
whistle  and  bell,  as  the  law  required?  Ans. 
Yes.  (45)  Was  there,  at  the  time,  any  re- 
quirement by  the  common  council  or  board 
of  trustees  of  the  city  or  village  of  Constan- 
tlne  requiring  the  sounding  of  the  whistle 
within  the  limits  of  such  city  or  village? 
Ans.  No.  (46)  Was  there,  at  the  time,  an 
ordinance  of  the  city  or  village  of  Ck>nstantlne 
prohibiting  the  miming  of  trains  within  its 
limits  at  a  greater  rate  of  speed  than  six 
tulles  per  hour?  Ans.  No.  (47)  While  said 
engine  and  cars  were  so  proceeding,  along 
the  said  tracks,  from  the  switch  south  of  the 
Oentervllle  street  crossing,  to  and  upon  said 
crossing,  was  there  a  brakeman  upon  the 
rear  car,  back  of  the  engine,  being  the  most 
northerly  car?  Ans.  No.  (48)  While  said 
engine  and  cars  were  so  proceeding  along  the 
side  track,  from  the  switch  sonth  of  the  Cen- 
tervlUe  street  crossing,  to  and  upon  said  cross- 
ing, was  the  bell  upon  the  locomotive  engine 
ringing?  Ans.  No.  (49)  As  soon  as  the  rig 
in  which  the  plaintiff  was  riding  came  in 
flight  of  the  employes  upon  said  engine  and 
cars,  east  of  the  line  of  the  lime  house,  did 
said  employes  stop  said  engine  and  cars  as 
soon  as  possible?  Ans.  Yes.  (50)  Was  plain- 
tiff. In  approaching  the  railroad  tracks,  in 
the  center  of  said  CJentervllle  street?  Ans. 
Yes.  (51)  Is  the  distance  from  the  center  of 
Centerville  street  to  the  north  line  of  said 


lime  house  a  distance  of  over  30  feet?  If 
not,  state  the  distance.  Ans.  Yes;  33  feet. 
(52)  Can  a  person  In  the  center  of  Centerville 
street,  when  20  feet  west  of  the  nearest  rail, 
see  a  car  approaching  from  the  south,  on  the 
side  tradt,  a  distance  of  80  feet  from  the  cen- 
ter of  Centerville  street?  If  not,  how  far? 
Ans.  Yes.  (53)  Can  a  person,  in  the  center 
of  Centerville  street,  when  30  feet  west  of 
the  nearest  rail,  see  a  car  approaching  from 
the  south,  on  the  side  track,  a  distance  of  60 
feet  from  the  center  of  Centerville  street? 
If  not,  state  how  far.  Ans.  Yes.  (54)  Did 
the  plaintiff,  when  he  was  at  either  of  the 
points  mentioned  in  the  last  two  preceding 
Interrogatwles,  or  at  any  place  between  said 
points,  look  to  the  southward,  for  the  par- 
pose  of  seeing  whether  an  engine  and  cars 
were  approaching  on  the  track?  Ans.  No. 
(56)  While  plaintiff  was  riding  on  Station 
street  or  on  Centerville  street,  what,  If  any- 
■thlng,  did  plaintiff  do  In  the  way  of  remon- 
strance with  Hamilton,  or  otherwise,  to  pre- 
vent the  team  from  approaching  and  going 
upon  the  track  hi  the  maimer  In  which  it  did? 
Ans.  Told  Hamilton  to  look  out;  there  might 
be  a  train.  (66)  What;  if  anything,  did  plain- 
tiff do,  in  approaching  the  CJentervllle  street 
crossing,  to  prevent  an  accident  at  said  cross- 
ing? Ans.  Nothing.  (57)  Did  this  accident 
occur  at  about  half  past  3  in  the  afternoon? 
Ana.  Yes.  (58)  Was  It  at  the  time,  a  clear, 
quiet,  cold  day?  If  not,  state  what  sort  of  a 
day  it '  was.  Ans.  Yes.  (89)  Was  there 
sleigh  bells  on  said  team  of  horses,  which 
rang  as  the  team  trotted?  Ans.  Yes.  (60) 
As  the  heads  of  the  horses  reached  the  west 
rail,  did  the  team  turn  and  go  northward, 
parallel  with  the  track,  and  west  of  it?  Ans. 
Yes.  (61)  Did  the  northwest  comer  of  the 
car  strike  the  off  horse  in  the  hip,  and  cause 
the  team  to  tall  down?  Ans.  Yes.  (62)  Was 
the  plaintiff  in  the  cutter  until  after  the  team 
fell  down?  Ans.  Yes.  (63)  Was  the  pUdn- 
tlff  struck  by  the  cars  and  engine,  or  any  part 
thereof?  Ans.  No.  (64)  Did  plaintiff  leave 
the  cutter,  alighting  on  his  feet  and  hands, 
sprawling  In  the  snow?  Ans.  Yes.  (65)  How 
deep  was  the  snow  where  the  plaintiff  fell? 
Ans.  Eight  Inches  to  ten  Inches.  (66)  Did 
plaintiff,  at  any  time  prior  to  the  time  the 
horse  was  hit  by  the  car,  attempt  to  get  out 
of  the  cutter?  Ans.  No.  (67)  Did  plaintiff, 
at  any  time  prior  to  the  horse  being  hit  by 
the  car,  attempt  to  stop  the  cutter?  Ans. 
No.  (68)  If  you  should  answer  the  sixty- 
seventh  interrogatory  "Yes,'  how  far  was 
plaintiff  from  the  railroad  track  at  the  time? 
Ans.  Eight  feet  (69)  Are  the  ailments  that 
plaintiff  now  complains  of  caused  by  this  ac- 
cident? Ans.  Yes.  (70)  Was  the  defendant 
at  the  time  stated  in  the  complaint,  a  railroad 
corporation,  and  a  common  carri»  of  pas- 
sengers, having  a  line  of  its  railroad  riuming 
through  the  village  of  Constantine,  Mich.? 
Ans.  Yes.  (71)  Did  C!«iterville  street  run- 
ning east  and  west  In  said  village  of  Con- 
stantine,   then   cross   the   Une   of    the   de- 
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feadant's  railway  at  nearly  rlgbt  angles? 
Ans.  Yes.  (72)  Was  there,  at  the  time  at 
the  accident,  a  building,  on  the  south  side 
of  Centerrllle  street,  coming  flush  to  the 
south  line  or  edge  of  the  street,  and  be- 
ing within  7  feet  west  of  the  west  call  of 
the  switch  line  of  the  defendant's  road, 
known  as  the  'Plaster  House'?  Ans.  Yes. 
(73)  Was  there,  at  said  time,  a  building,  just 
west  of  the  plaster  house,  separated  only  from 
it  by  about  10  feet,  known  as  the. 'Lumber 
office'?  Ana.  Yes.  (74)  Was  there,  at  said 
time,  a  street  In  said  village,  known  as  'Sta- 
tion Street,'  running  in  a  southeasterly  direc- 
tion, and  intersecting  CenterrUle  street  a 
short  distance  west  of  the  said  railway  cross- 
ing? Ans.  Yes.  (75)  Was  it,  then,  about  70 
feet  from  the  point  wher^  the  center  of  Sta- 
tion street  Intersected  the  center  of  Center- 
Tllle  street  to  the  west  rail  of  the  defendant's 
said  switch  line?  Ans.  Yes.  (76)  At  that 
time,  did  said  building  so  obstruct  the  view 
as  that  a  person,  riding.  In  a  cutter,  south- 
easterly, along  Station  street,  and  east  on 
CenterrUle  street,  could  not  see  the  approach 
of  an  engine  or  car,  coming  north  on  the  side 
track,  at  any  point  between  the  switch  and 
the  place  at  which  said  car  would  emerge 
to  view  in  front  of  the  northeast  comer  of 
the  plaster  house?  Ans.  Yes.  (77)  On  said 
14tb  day  of  January,  1893,  was  there  from 
8  or  10  Inches  of  snow  on  the  ground  at  0<at- 
stantine?  Ans.  Yes.  (78)  Was  the  traveled 
track  of  the  highway  then  In  about  the  center 
of  Station  street,  and  In  about  the  center  of 
Centerville  street,  from  the  Junction  of  Sta- 
tion street  with  Centerville  street  to  the  rail- 
road crossing?  Ans.  Yes.  (79)  On  said  day, 
about  3  o'clock  In  the  afternoon,  was  the 
plaintiff  riding  in  a  cutter,  with  his  neighbor, 
Greorge  Hamilton,  southeasterly,  along  Sta- 
tion street,  and  east  along  Centerville  street, 
in  the  traveled  track,  about  the  center  of 
said  streets?  Ans.  Yes.  (80)  Was  HamU- 
ton  then  driving  the  team?  Ans.  Yes.  (81) 
Was  he  then  the  owner  of  the  team  and  cut- 
ter in  which  they  were  riding?  Ans.  Yes. 
(82)  Did  the  plalntifT,  during  that  time,  have 
any  control  over,  or  right  to  control,  Hamil- 
ton or  his  said  team?  Ans.  No.  (83)  At  the 
time  said  Hamilton  was  driving  along  Sta- 
tion street,  and  east  along  Centerville  street, 
upon  the  occasion  above  referred  to,  were  the 
employes  of  the  defendant  running  an  engine 
backward,  and  pushing  two  cars  north,  along 
and  on  the  switch  line  of  the  defendant's 
road?  Ans.  Yes.  (84)  Was  the  west  rail  of 
said  switch  line  within  7  feet  of  the  east  side 
of  said  plaster  house?  Ans.  Yes.  (85)  Was 
Hamilton  then  a  competent  and  careful  driv- 
er? Ans.  Yes.  (86)  Was  the  bell  on  the  en- 
gine ringing  as  such  cars  were  being  pushed 
north  from  the  swUch  on  the  switch  line  to 
the  south  line  of  Centerville  street?  Ans.  No. 
(87)  If  any  other  signal  was  given  while  the 
cars  were  so  being  pushed  north  from  the 
switch,  state  what  It  was.  Ans.  There  was 
00  other.    (88)  Was  it  dow;n  grade  from  the 


switch  northward  to  Centerville  street?  Ans. 
Yes.  (80)  On  that  occasion,  did  the  cars  and 
engine,  so  going  northward,  make  much  less 
than  the  usual  amount  of  noise  and  rumbling 
MHind?  Ans.  Yes.  (90)  At  what  rate  of 
fEq;>eed  were  such  cars  so  pushed  north  when 
nearlng  Centerville  street?  Ans.  Bight  miles 
per  hour.  (91)  At  the  time  Hamilton  attempt- 
ed to  drive  across  the  railroad  tracks,  upon 
the  occasion  above  referred  to,  at  the  Center- 
ville street  crossing,  was  there  a  collision  be- 
tween the  team  and  cutter  and  the  said  cars 
so  being  pushed  north  on  the  switch  line,  in 
which  Hamilton  was  killed,  and  the  plaintiff 
was  Injured?  Ans.  Yea  (92)  Were  such  in- 
juries of  the  plaintiff  the  injuries  referred  to 
in  the  complaint?  Ans.  Yes.  (98)  What 
amount  of  damages  has  the  plaintiff  suffered 
by  reason  of  such  injuries?  State  the  amount 
In  dollars.  Ana.  Four  hundred  dollars.  (94) 
As  Hamilton,  driving  his  team,  turned  from 
Station  street  onto  Centerville  street,  did  the 
plaintiff  say  to  him,  'You  better  hold  up,  there 
might  be  a  train  coming,'  or  words  to  that 
effect?  Ans.  Yes.  (95)  Was  the  place  where 
the  plaintiff  so  spoke  to  Hamilton,  if  you  find 
that  he  did  speak  to  him,  about  70  feet  west 
of  the  west  rail  of  said  switch  line,  in  about 
the  center  of  Centerville  street?  Ans.  Yes, 
(96)  Was  there  any  flagman  or  gates  at  said 
Centerville  street  crossing,  at  .that  time,  to 
warn  travelers  of  approaching  cars?  Ans. 
No.  (97)  Was  there  very  much  traveling  on 
Centerville  street  at  that  time?    Ans.  Yes. 

(98)  Was  Centerville  street  the  main  thor- 
oughfare leading  from  the  village  to  the  coun- 
try eastvrard  and  southward,  and  to  the  vil- 
lages of  Centerville  and  Pigeon?    Ans.  Yes. 

(99)  What  was  then  the  population  of  Center- 
ville? Ans.  Do  not  know.  (100)  How  wide 
was  Centerville  street  from  the  Junction  of 
Station  street  to  the  railroad?  Ans.  Sixty- 
six  feet.  (101)  Did  Hamilton  st<«  his  team  a 
short  distance  before  reaching  the  crossing? 
Ans.  No.  (102)  How  far  west  of  the  west 
rail  were  the  heads  of  the  horses  at  the  time 
be  so  stopped  them?  Ans.  He  did  not  stop 
them.  (103)  What  was  the  distance  from  tha 
heads  of  his  horses  to  where  Hamilton  sat 
in  the  cutter?  Ans.  About  16  feet  (104)  At 
the  time  Boyts  spoke  to  Hamilton,  requesting 
him  to  hold  up.  If  you  find  that  he  did  speak 
to  him,  did  Boyts  brace  his  feet,  and  pre- 
pare to  spring  out,  in  case  there  should  be 
danger?  Ana.  Yes.  a05)  Did  Boyts  attempt 
to  Jump  out  of  the  cutter  as  soon  as  he  could 
after  the  advancing  ears  appeared  to  view? 
Ans.  Yes." 

Upon  the  foregoing  special  verdict  the  ai>- 
pellant  moved  for  a  judgment  in  its  favor, 
which  motion  the  court  overruled,  and  ren- 
dered Judgment  in  favor  of  the  appellee  for 
the  sum  of  $400. 

The  appellant  has  assigned  the  following 
errors:  "(1)  The  court  erred  in  overruling  ap- 
pellant's motion  for  a  Judgment  in  its  favor 
on  the  special  verdict  returned  by  the  Jury. 
(2)  The  court  erred  in  rendering  Judgment  in 
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favor  of  the  appellee,  In  the  sum  of  J400,  on 
the  special  verdict  returned  by  the  jury." 

It  Is  earnestly  Insisted  by  appellant's  coun- 
sel that  the  answers  to  the  interrogatories 
unquestionably  show  that  the  appellee  was 
guilty  of  contributory  negligence  when  he  re- 
ceived his  injury.  It  Is  argued  that,  because 
it  Is  shown  that  appellee  was,  and  long  had 
been,  familiar  with  the  crossings  and  snr- 
roundlngs  of  the  place  where  the  accident 
occurred;  was  in  full  possession  of  his  facul- 
ties of  sight  and  hearing;  knew  the  location 
of  the  depot  building  and  the  time  of  arrival 
of  the  trains  at  Constantine;  and  knew  that, 
at  the  time  he  and  Hamilton  were  approach- 
ing Centervllle  crossing,  it  was  about  the 
regular  time  for  the  arrival  of  the  local 
freight  train  from  the  north;  and  he  could 
see,  and  did  see,  as  he  was  approaching  said 
crossing,  that  said  local  freight  train  had  al- 
ready reached  the  station,  and  saw  the  cars 
standing  on  the  main  track  south  of  the  de- 
pot building,  and  had  an  unobstructed  view 
of  the  same,— because  of  all  these  facts,  to- 
gether with  the  other  facts  found  by  the  jury, 
and  especially  because  he  made  no  observa- 
tions for  approaching  danger,  and  in  com- 
pany with  Hamilton  turned  onto  Centervllle 
street  70  feet  from  the  nearest  rail  of  the  ap- 
pellant's tracks,  the  team  in  a  good  sharp 
trot,  and  did  nothing,  looking  neither  to  the 
left  nor  right,  nor  listened  or  attempted  to 
stop,— he  was  clearly  guilty  of  negllgenoe.  It 
is  firmly  settled,  by  the  decided  cases  in  this 
state,  whatever  may  be  the  rule  in  other  Juris- 
dictions, that  contributory  negligence  on  the 
part  of  the  plaintiff.  In  an  action  of  this  char- 
acter, is  not  a  matter  for  the  defendant  to  es- 
tablish; but  that  it  devolves  upon  the  plain- 
tiff to  allege  and  prove  that  the  injury  was 
incurred  by  him  without  his  having  ccmtribut- 
ed  thereto  by  his  own  negligence.  It  is  like- 
wise settled  law  in  this  state  that  one  who 
approaches  a  railway  crossing  on  a  highway, 
and  attempts  to  cross  the  same,  must  exer- 
cise ordinary  care  under'  the  circumstances; 
and  what  the  term  "ordinary  care"  implies 
is,  as  a  general  rule,  a  question  of  law.  The 
rule  requires  such  person,  whether  a  pedes- 
trian or  in  a  vehicle,  to  listen  for  signals,  no- 
tice warning  signs,  and  look  attentivdy  up 
and  down  the  track,  and  if,  by  thus  exercis- 
ing his  faculties,  he  could  have  avoided  the 
injury,  but  did  not,  he  is  guilty  of  contribu- 
tory negligence  and  cannot  recover.  Rail- 
way Ck).  V.  Grames,  136  Ind.  39,  84  N.  Bl 
714.  These  rules,  however,  do  not  apply 
with  full  force  to  cases  in  which  the  Injured 
party  occupied  a  seat  in  a  vehicle  in  company 
with  another  person  driving  the  team,  and 
who,  he  had  good  reason  to  believe,  was  a 
careful  and  competent  driver,  unless  it  ap- 
pear that  the  driver  was  the  agent  of  the  in- 
jured party  in  the  act  or  acts  resulting  in  the 
injury,  or  that  they  were  co-operating  in  a 
comnxin  or  joint  enterprise.  In  the  absence 
of  such  a  showing,  the  rule  in  this  jurisdic- 
tion seems  to  be  that,  If  the  Injured  party 


was  without  i>ersonaI  fSuIt,  fbe  negligence 
of  the  driver  caimot  be  imputed  to  him. 
Railroad  Go.  v.  Spencer,  98  Ind.  186;  City  of 
Michigan  City  v.  Boeckling,  122  Ind.  39,  23 
N.  E.  518;  Railway  Co.  v.  Creek,  130  Ind. 
139,  29  N.  B.  481;  Commissioners  v.  Mntch- 
ler,  137  Ind.  140,  36  N.  E.  534;  BaUway  Co. 
V.  Mcintosh,  140  Ind.  261,  88  N.  E.  476; 
Beach,  Contrlb.  Neg.  }  103. 

It  being  for  the  plaintifl  to  establish  his 
freedom  from  contributory  negligence,  it  or- 
dinarily follows  that,  where  It  does  not  ap- 
pear but  that  the  plaintiff  acquiesced  in  the 
driver's  negligence,  if  the  latter  was  negli- 
gent, the  presumption  is  that  he  (plaintift) 
co-operated  with  the  driver,  and  the  latter's 
negligence  will  preclude  a  recovery.  Bran- 
nen  v.  Oravel  Road  Co.,  115  Ind.  115,  17  N. 
E.  202.  Hence,  before  there  can  be  a  recov- 
ery. It  must  appear  affirmatively,  from  the 
special  verdict,  that  the  plaintiff  had  no  con- 
trol over  the  team  or  conveyance,  that  the 
same  was  in  charge  of  a  careful  and  compe- 
tent driver,  or,  at  least,  a  driver  whom  the 
plaintiff  had  good  reason  to  believe  to  be 
such,  and  that  the  plaintiff  himself  was 
without  fault  otherwise.  It  appears,  from 
the  special  verdict,  that  Boyts  was  the  spe- 
cial guest  of  his  neighbor,  Hamilton,  who 
was  found  to  be  a  careful  and  competoit 
driver,  and  with  whom  he  was  riding  in  his 
sleigh  or  cutter.  Just  as  they  turned  onto 
the  Centervllle  street  crossing,  some  70  feet 
from  the  rails  on  appellant's  tracks,  appellee 
said  to  Hamilton:  "You  better  hold  up;  tbera 
might  be  a  train  coming."  There  was  then 
no  actual  danger  apparent  Hamilton  was 
doubtless  blamewortliy  in  attempting  to  cross 
the  track,  under  the  circumstances,  without 
stopping  to  look  and  listen  for  an  approach- 
ing train;  but  that  this  fault  was  Imputable 
to  the  appellee  we  cannot  concede.  On  the 
contrary,  we  think,  when  it  is  considered  that 
Hamilton  was  a  competent  and  careful  driv- 
er, in  whom  appellee  had  a  right  to  confide, 
that  appellee  was  but  a  passive  guest,  and 
that  he  cautioned  Hamilton  to  "hold  up"  as 
"there  might  be  a  train  coming,"  the  appel- 
lee did  all  that  was  required  of  him,  to  con- 
stitute ordinary  care,  under  the  drcnmstan- 
ces.'  Nor  can  we  say  the  appellee  was  shown 
to  be  negligent  himself.  He  warned  the  driv- 
er of  the  impending  danger.  °^hat  else  could 
he  have  done?  It  certainly  could  not  be  re- 
quired of  him  to  seize  the  reins  and  himself 
proceed  to  manage  the  team,  over  which  be 
had  no  contnd.  It  was  found  that  he  looked 
and  did  not  see  the  train  coming.  The  jury 
found  that  listening  would  have  availed  noth- 
ing, as  the  snow  muffled  the  sound  of  the  run- 
ning train.  We  think  It  Is  affirmatively 
shown  that  he  did  all  he  could  be  reasonably 
required  to  do  to  observe  any  danger  that 
might  be  apprehended. 

It  is  also  insisted  that  the  special  verdict 
fails  to  show  any  negligence  on  the  part  of 
the  appellant.  The  facts  show  that  the  bell 
was  not  rung  or  that  other  signals  were  ciTeo, 
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tad  tbat  the  car  was  being  pmbed  backward 
wtthoat  a  watchman  on  Its  end.  Even  in 
the  absence  of  any  statute,  the  appellant's 
dnty  required  it  to  give  reasonable  and  time- 
ly warning  of  the  approach  of  the  train  when 
nearing  the  croseing.  Railway  Co.  t.  Burton, 
13d  Ind.  357,  37  N.  £}.  150,  and  38  N.  E.  591. 
See,  also,  Railway  Co.  t.  Rush,  127  Ind.  546, 
26  N.  E.  1010.  In  the  case  before  us  there 
was  a  statute  plainly  requiring  the  appellant 
to  sound  the  whistle  twice  at  least  40  rods 
before  a  crossing  was  reached,  and  to  ring 
the  bell  continuously  until  the  crossing  was 
passed,  under  a  penalty  of  $100  for  eyery 
neglect,  although,  in  the  village,  the  appel- 
lant was  probably  excused  from  sounding  the 
whistle.  Had  the  appellant  observed  this 
statute  as  it  should  have  done,  it  must  be 
presumed  that  the  driver  would  have  given 
heed  to  these  signals,  and  stopped  the  team 
a  safe  distance  from  the  track  until  after 
the  train  haa  passed.  The  negligence  was 
therefore  the  proximate  canse  of  the  collision 
by  reason  of  which  the  appellee  was  injur- 
ed.   Judgment  afOrmed. 

ROSS,  J.  (dissenting).  The  facts  in  this 
case,  as  found  by  the  Juiy,  may  be  sum- 
marized as  follows:  That  the  appellant's 
railroad  runs  through  the  town  of  Oonstan- 
tlne  in  a  genenl  north  and  south  direction, 
and  that  both  its  main  track  and  a  side 
ti-ack,  parallel  with  the  main  track,  were  in- 
tersected, at  grade  and  at  right  angles,  by 
a  street  in  said  town,  known  as  "Centervllle 
street"  That  aK)ellant's  depot  building  was 
situated  about  280  feet  north  of  Centervllle 
street,  and  on  the  west  side  of  the  railroad 
tracks.  That  the  side  track  extended  from 
the  depot  building  to  a  i>oint  485  feet  south 
of  Oenterville  street,  where  it  joined  into 
the  main  track.  That,  west  of  appellant's 
railroad,  and  almost  parallel  with  it,  was 
Station  street,  another  street  In  said  town, 
which  ran  into  or  connected  with  Centervllle 
street  at  a  point  about  65  feet  west  of  the 
railroad  tra<^s.  That  the  ground  lying  be- 
tween the  railroad  tracks  and  Station  street, 
trom  Centervllle  street  north  to  appellant's 
depot  building,  -was  vacant  and  tmoccapied, 
except  for  some  logs,  lying  thereon,  which 
partially  obstructed  the  view  of  the  tracks, 
but  would  not  prevent  i>erson8  walking  or 
riding  along  Station  street  from  seeing  an 
engine  or  train  of  cars  approaching  from 
the  south.  That,  on  the  south  side  of  Cen- 
tervUle  street,  and  6  feet  and  8  Inches  west 
of  the  west  rail  of  the  side  track,  which  was 
the  west  tradk  of  appellant's  tracks,  stood  a 
lime  house,  and  south  of  the  lime  house 
stood  a  lumber  office;  so  that  the  view  of 
the  raUroad  tracks  to  the  south  of  Center- 
vllle street  was,  to  a  person  driving  south  on 
Station  street,  mure  or  less  obstructed.  That 
appellee  was  familiar  with  the  location  of 
appellant's  tracks  and  all  the  other  sur- 
roundings at  and  around  the  place  where 
the  tnuto  were  crossed  by  Centervllle 
T.4SN.s.no.8— 43 


street,  and  knew  of  the  dangers  at  such 
crossing.  That,  at  about  half  post  S  o'clock 
in  the  afternoon  of  January  14,  1883,  which 
was  a  clear,  cold,  winter  day,  the  a^ieUee 
was  riding  with  a  friend,  named  Hamilton, 
in  a  cutter,  to  which  was  attached  two 
horses,  owned  and  driven  by  Hninllton,  who 
was  a  careful  and  competent  driver.  That 
they  approached  the  railroad,  proceeding 
east,  along  Station  street,  to  Centervllle 
street,  and  then  on  Centervllle  across  the 
railroad  tracks,  when  the  cutter  was  struck 
at  the  crossing  by  a  train,  baddng  north 
from  the  south,  on  Centervllle  street,  on  ap- 
pellant's side  track.  That,  In  approaching 
the  crossing,  the  horses  were  driven  in  a 
brisk  trot  That,  at  one  point  while  near- 
ing the  crossing,  appellee  looked  for  a  train, 
but  saw  none;  but  whether  (h*  not  he  lis- 
tened Is  not  disclosed,  but  it  does  appear 
that  he  had  his  ears  muffled  up  to  protect 
them  trom  the  cold.  That  he  knew  that 
appellant's  local  freight  was  due  at  Oon- 
stantlne  at  that  hour,  and  he  saw  part  of 
the  train  standing  up  by  the  depot  but  did 
not  know  that  the  engine  was  on  the  side 
track  south  of  Centervllle  street  That  he 
warned  Hamilton,  as  they  approached  the 
tracks,  to  be  careful,  that  a  train  might  be 
approaching  and  then,  in  anticipation  of 
danger,  braced  himself  ready  to  jump  out  In 
case  of  danger.  Hamilton  did  not  heed  the 
warning  given  him  by  appellee,  but  drove 
upon  the  track,  taking  no  precautious  to  see 
that  no  train  was  approaching.  It  does  ap- 
pear that  the  engine,  with  a  freight  car  at- 
tached, was  mnning  at  the  rate  of  eight 
miles  an  hour,  and  that  as  it  approached 
the  crossing,  the  engine  bell  was  not  ringing, 
and  there  was  no  person  on  the  car  which 
preceded  the  engine  to  stop  its  progress  in 
case  of  danger. 

In  the  absence  of  any  statute  requiring 
railroad  companies,  in  the  operation  of  their 
trains,  to  sound  the  whistle  and  ring  the 
bell  as  they  approach  a  highway  crossing,  it 
is  their  duty  to  give  reasonable  and  timely 
warning  of  their  approach.  This  require- 
ment is  not  for  the  benefit  alone  of  the  trav- 
elers upon  the  highway,  but  it  is  also  for  the 
benefit  of  the  railroad  company  and  those 
whom  it  carries  upon  its  road.  Henoe,  to 
run  a  train  of  cars  across  a  highway  or 
street  in  a  town  or  city  at  the  rate  of  eight 
miles  an  hour,  without  giving  any  notice  or 
warning  of  its  approach,  is,  ordinarily,  snffl- 
(Sent  from  which  to  infer  negligence  on  the 
part  of  those  operating  the  train.  The  duty 
of  all  persons  about  to  cross  a  railroad  trax^ 
Is  to  make  dUlgent  use  of  the  faculties  with 
which  nature  has  endowed  them,— to  heed 
all  signs  or  warnings  which  may  apprise 
them  of  impending  danger.  They  must  look 
carefully  and  persistently  for  anything  which 
may  be  seen,  and  listen  attentively  for  any 
signals  or  noises  which  woold  advise  them 
of  an  ai^roaching  train.  The  railroad  track 
itseU  is  a  warning  of  danger  to  all  those  who 
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attempt  to  cross,  and  they  are  bound  to  rec- 
ognize that  a  train  Is  liable  to  come  at  any 
moment,  although  they  are  unable  to  see  or 
hear  one  approaching.  Upon  this  assump- 
tion the  law  Imposes,  as  a  duty,  on  the  part 
of  the  traveler,  that  he  be  constantly  on  the 
alert,  so  that.  If  an  approaching  train  comes 
upon  him  suddenly,  without  any  previous 
notice  or  warning,  he  may  be  prepared  to 
avoid  it.  But,  If  he  is  not  on  the  alert,  and 
neglects  to  use  his  eyes  and  ears,  by  reason 
of  which  he  falls  to  ascertain  that  a  train 
Is  approaching,  his  conduct  Is  of  Itself  neg- 
ligence; and  his  conduct,  imder  such  circum- 
stances, as  to  whether  negligent  or  not,  is  not 
a  question  of  fact,  to  be  submitted  to  a  jury, 
but  should  be  so  pronounced  by  the  court  as 
matter  of  law.  The  law  declares  that  no 
prudent  man  would  be  so  heedless  of  his  per- 
sonal safety  as  to  voluntarily  place  himself 
In  the  way  of  danger,  even  though,  if  the 
question  were  submitted  to  a  Jury,  they 
might  conclude  that  he  did  just  as  a  prudent 
man  would  have  done  under  like  circum- 
stances, it  Is  because  the  law  assumes  that 
no  prudent  person  would  go  upon  a  railroad 
track  In  front  of  a  moving  train,  that  the 
presumption  arises  that  one  who  has  been 
struck  by  a  passing  train  was  prima  fade 
guilty  of  negligence  contributing  to  his  in- 
jury; and,  even  though  the  rights  of  both 
the  railroad  and  the  traveler  at  the  crossing 
are  mutual,  their  duties  are  equal,  for  the 
greater  the  danger  the  more  care  is  re- 
quired, by  ordinary  prudence,  on  the  part  of 
the  passer-by  and  the  railroad  company,  the 
one  to  avoid  and  the  other  to  prevent  Injury. 
Railroad  Co.  v.  Yundt.  78  Ind.  378. 

It  is  matter  of  common  knowledge  that 
many  persons  get  hurt  annually  while  cross- 
ing railroads  at  their  intersection  with  high- 
ways: "It,  is,  therefore,  always  dangerous 
for  persons  or  teams  to  go  or  drive  upon  the 
track  without  first  ascertaining  that  no  train 
is  likely  to  be  passing  at  the  same  time,  and 
that.  If  the  person  so  approaching  takes  no 
means  whatever  for  this  purpose,  does  not 
even  look  to  see,  when  sight  is  available,  or, 
when  it  1b  not,  does  not  stop  to  listen,  but 
goes  blindly  upon  the  track,  such  conduct  is 
not  only  not  duly  careful,  but  positively  care- 
less; and  the  court  Is  bound  to  know  that 
such  Is  not  the  reasonable  degree  of  care 
which  ordinary  men  should  or  do  use  In  the 
face  of  such  danger.  And  no  verdict  of  a 
jury  can  change  this  conclusion."  Railroad 
Co.  V.  Miller,  25  Mich.  274.  In  Stewart  v. 
Pennsylvania  Co.,  130  Ind.  242,  29  N.  B.  916, 
the  court  says:  "A  pers<m  Is  bound  to  use 
the  senses,  and  exercise  the  reasoning  facul- 
ties with  which  nature  has  endowed  him.  If 
he  falls  to  do  so,  and  is  injured  in  conse- 
quence, neither  he  in  life,  nor  his  repre- 
sentatives after  death,  can  recover  for  re- 
sulting injuries."  And  in  Smith  v.  Railroad 
Co.,  141  Ind.  92,  40  N.  E.  270.  Monks,  3., 
speaking  for  the  court,  says:  "In  attempting 
to  cross,  the  traveler  must  listen  for  signals. 


notice  signs  pat  up  as  warnings,  and  look 
attentively  both  ways  for  approaching  trains, 
if  the  surroundings  are  such  as  to  admit  of 
that  precaution.  If  a  traveler,  by  looking, 
could  have  seen  an  approaching  train  in  time 
to  avoid  injury,  it  will  be  presumed,  in  case 
he  Is  injured  by  collision,  either  that  be  did 
not  look,  or.  If  he  did  look,  that  he  did  not 
heed  what  he  saw.  Such  conduct  Is  negli- 
gence per  se.  Railroad  Go.  v.  Hunter,  33 
Ind.  335;  Railway  Co.  v.  Stephens  (Ind.  App.) 
40  N.  E.  148;  Railroad  Co.  v.  Butier,  103  Ind. 
31,  2  N.  E.  138;  RaUway  Co.  v.  Hill,  U7  Ind. 
66,  18  N.  E.  461;  RaUway  Co.  ▼.  Grames, 
136  Ind.  39,  34  N.  E.  714,  and  cases  cited; 
Eaihwad  Co.  v.  Qelger,  8  Ohio  Or.  Ct  R.  41; 
Gardner  v.  Railroad  Co.,  97  Mich.  240,  66 
N.  W.  603."  And  Coffey,  J.,  in  Mann  v. 
Stock-Xard  Co.,  128  Ind.  138,  26  N.  E.  819, 
says:  "When  it  Is  said  that  a  iwrson  ap- 
proaching a  railroad  crossing  must  look  and 
listen  attentively  for  approaching  trains,  it 
is  not  to  be  understood  that  he  may  look 
from  a  given  point,  and  then  close  his  eyes; 
but  it  is  to  be  understood  that  he  must  exer- 
cise such  care  as  a  reasonably  prudent  per- 
son, in  the  presence  of  such  a  danger,  would 
exercise  to  avoid  injury.  The  courts  cannot 
close  their  eyes  to  matters  of  general  noto- 
riety, and  to  matters  of  everyday  observa- 
tion. We  must  know  that  a  train  of  cars, 
passing  over  iron  or  steel  rails,  at  a  speed  of 
30  miles  an  hour,  does  not  do  so  without 
noise.  *  *  *  As  a  rule,  it  Is  not  necessary 
to  stop  and  listen  or  look  where  approaching 
danger  can  be  otherwise  ascertained;  but 
one  approaching  such  crossing  must  exercise 
such  care  as  will  enable  him,  under  the  cir- 
cumstances, to  inform  himself  of  the  extent 
of  the  danger  attending  the  crossing  of  the 
track,  if  he  can  reasonably  do  so."  And  in 
Railway  Co.  v.  Stommel,  126  Ind.  35,  25  N. 
E.  863,  it  is  said:  "And  if  the  circumstances 
are  such  that  but  one  of  the  senses  can  be 
exercised,  it  is  evident  to  any  one  that  the 
sense  which  can  be  exercised  should  be  em- 
ployed with  still  greater  vigilance.  Mynning 
V.  RaUroad  Co.  (Mich.)  26  N.  W.  614;  Rail- 
road Co.  V.  Baches,  65  HI.  379."  And  the  su- 
preme court  of  Pennsylvania,  In  the  case  of 
Greenwood  v.  Railroad  Co.,  124  Pa.  St  673, 
17  Atl.  188,  referring  to  the  rule  requiring  a 
traveler  on  a  highway  to  both  look  and  listen 
for  approaching  trains  before  attempting  to 
cross,  says:  "The  rule  itself  is  so  valuable, 
is  sustained  by  such  abundant  authority,  and, 
moreover,  is  founded  upon  such  excellent 
common-sense  reasons,  that  we  will  neither 
depart  from  it,  nor  allow  it  to  be  undermined 
by  exceptions.  It  is  a  clear  and  certain  role 
of  duty,  and  a  departure  from  it  is  more  than 
evidence  of  negligence.  It  is  negligence  per 
se." 

The  traveler  has  no  right  to  close  his  eyes, 
and  depend  niton  his  ears  alone  to  acquaint 
him  of  danger;  neither  has  he  a  right  to 
close  his  ears,  and  trust  entirely  to  his  eyes. 
For   the   view   may   be   obstructed,    which 
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would  prevent  his  tising  his  eyes,  or  tbe  wind 
or  condition  of  the  atmosphere  such  as  to 
carry  the  sound  of  the  train  away  from 
rather  than  towards  him,  so  that  listening 
would  avail  nothing.  As  said  by  the  court 
in  Seefeld  v.  Railway  Co.,  70  Wis.  216,  35 
N.  W.  278:  "11  the  view  of  a  traveler  on 
the  highway  approaching  a  railroad  crossing 
is  so  obstructed  that  he  cannot  see  an  ap- 
proaching train  In  time  to  stop  his  team  be- 
fore colliding  with  It,  if  he  knows  that  a 
<raln  is  due  at  such  crossing  at  or  about 
such  time,  and  if  he  is  unable  to  hear  the 
approaching  train  when  his  team  is  in  mo- 
tion, whether  by  reason  of  the  force  and 
direction  of  the  wind,  or  of  -aoiaes  in  the  vi- 
etnlty,  made  by  his  wagon  or  other  causes, 
ordinary  care  requires  him  to  atop  his  team 
While  he  may  do  su,  and  listen  for  the  train." 
And  the  following  quotation  from  Allen  y. 
Bailroad  Co.  CMe.)  19  AtL  105,'was  approved 
in  the  case  of  Hallway  Go^  v.  Howard,  121 
Ind.  280  (28»),  24  N.  E.  882,  viz.:  "It  has 
been  many  times  decided  in  this  court  that 
the  traveler,  before  crossing  a.  railroad,  must 
both  looli  and  listen.  *  *  *  If  the  crossing 
at  which  the  plaintiff  was  injured  is  so  con- 
structed that  an  approaching  train  cannot  be 
seen  until  a  traveler  comes  very  near  to  the' 
railroad  track,  common  prudence  requires 
him  to  ai^roach  at  such  speed  that,  when  an 
approaching  train  may  be  seen,  he  may  be 
able  to  stop  and  allow  such  train  to  pass." 
And  In  the  recent  case  of  Oleson  v.  Railroad 
Co.,  143  Ind.  — .^H.lSi  736,  the  court  lays 
down  the  rule  thus:  "It  Is  settled  law  in  this 
Jurisdiction  that,  when  one  approaches  a 
point  where  a  highway  crosses  a  railroad 
track  on  the  same  level,  the  railroad  track 
is  Itaclf  a  warning  of  danger,  and  It  Is  his 
duty  to  proceed  with,  caution,  and  if  he  at- 
tempts to  cross  the  track,  either  on  foot  or  in 
a  vehicle  of  any  kind,  be  must  exercise 
ordinary  care  under  all  the  circumstances. 
He  must  assume  that  there  is  danger,  and 
act  with  ordinary  care  and  prudence  upon 
that  assumption.  The  law  defines  precisely 
what  the  term  'ordinary  care,'  under  all  the 
circumstances,  means  in  these  cases.  The 
question  of  care  at  railway  crossings,  as  af- 
fecting the  traveler,  is  no  longer,  as  a  rule,  a 
question  for  the  jury.  The  quantum  of  care 
is  exactiy  prescribed,  as  a  matter  of  law. 
In  attempting  to  cross,  the  traveler  must 
listen  for  signals,  notice  signs  put  up  as 
warnings,  and  listen  for  approaching  trains. 
In  proportion  as  the  danger  increases  must 
the  vigilance  of  the  person  attempting  to 
cross  Increase.  He  is  rigidly  required  to  do 
all  that  care  and  prudence  would  suggest  to 
avoid  Injury.  And  when,  from  physical  In- 
firmities, darkness,  snow,  fog,  smoke,  steam, 
the  inclemency  of  the  weather,  noise  of  any 
kind,  buildings,  or  other  obstructions  and  hin- 
drances, it  is  more  difficult  to  see  or  hear, 
greater  precautions  must  be  takes  to  avoid 
injury  tlian  would  otherwise  be  necessary; 
and  under  such  circumstances  there  can  be  no 


excuse  for  a'  follure  to  use  sneb  reasonable 
precautions  a6  would  probably  have  prevent- 
ed the  injury.  If  the  traveler,  by  looking, 
could  have  seen  an  approaching  train,  or,  by 
listening,  could  have  heard  It,  In  time  to 
have  avoided  Injury,  It  win  be  presumed.  If 
he  Is  injured  by  coUisioh,  that  he  did  not  look 
and  listen,  or,  if  he  did  look  and  listen,  he 
did  not  heed  what  he  saw  or  heard.  Such 
conduct  is  negligence  per  se.  ,  Mental  ab- 
sorption or  reverie,  from  business,  grief,  or 
other  Cause,  will  not  excuse  the  omission  of 
duty  to  look  and  listen."  "While  a  traveler 
on  a  highway  may  presume  that  the  em- 
ployes of  a  railroad  company  will  obey  the 
law,  and  give  the  required'  warning,  yet  those 
In  charge  of  the  train  may  assume  that  the 
traveler  wiU  take  every  precaution  commen- 
surate with  the  danger  which  he  is  about  to 
encounter,  and  will  avoid  going  ni>on  the 
track  in  front  of  the  train."  Railway  Oo.  v. 
(frames,  8  Ind.  App.  112,  34  N.  tS.  618,  and 

37  N.  B.  421.  The  fact  that  the  railroad 
company's  employte  fail  to  give  the  statutory 
signals,  even  when  coupled  with  the  fact 
that  the  view  is  obstructed,  does  not  relieve 
the  traveler  from  the  duty  of  exercising  'care 
commensurate  with  the  danger  to  be  appre- 
hended, to  avoid  being  injured.  And  this  ex- 
action of  the  law  requires  that  he  shall  make 
a  vigilant  use  of  his  senses,— that  he  shaU 
look  in  every  direction  from  which  danger 
may  be  apprehended,  and  at  the  same  time 
attentively  listen  for  any  signals  or  evidences 
of  an  approaching  train.  Weber  v.  Railroad 
Co.,  58  N.  Y.  457;  Bunn  v.  Ralb-oad  Oa,  6 
Hun,  303;  Parsons  v.  Railroad  Co.,  37  Hun, 
12a 

That  Hamilt<»i,  the  owner  and  driver  of  the 
team,  was  guilty  of  negligence  In  approach- 
ing and  going  upon  the  railroad  track  in  the 
manner  he  did,  without  taking  any  precau- 
tion to  assure  himself  that  no  train  was  ap- 
proaching. Is  too  evident  to  be  questioned. 
In  fact,  it  Is  conceded  by  counsel  on  both 
sides.  But  the  contention  of  counsel  for  ap- 
pellee is  that,  Inasmuch  as  appellee  was  mere- 
ly the  guest  of  Hamilton,  and  had  no  control 
over  the  team,  Hamilton's  negligence  cannot 
be  imputed  to  appellee.  I  am  aware  that,  in 
many  cases.  It  has  been  held.  In  this  state, 
that  when  one  Is  riding,  as  a  passenger  or 
guest,  in  the  vehicle  of  another,  over  which 
he  has  no  control,  the  negligence  of  such  own- 
er or  driver  will  not  be  Imputed  to  him  In 
case  injury  befalls  him,  as  the  result  of  the 
combined  negligence  of  such  owner  or  driver 
and  a  third  person.  In  an  action  by  him 
against  such  third  person  therefor.  Railroad 
Co.  V.  Spencer,  98  Ind.  186;  Brannen  v.  Grav- 
el Road  Co.,  115  Ind.  115,  17  N.  E.  202;  Town 
of  KnlgbtBtown  v.  Musgrove,  116  Ind.  121, 18 
N.  B.  452;  City  of  Michigan  City  v.  Boeck- 
Ung,  122  Ind.  39,  23  N.  E.  518;  Railway  Co. 
V.  Creek,  130  Ind.  139,  29  N.  B.  481;  Commis- 
sioners V.  Mutchler,  137  Ind.  140,  36  N.  E. 
534;  Railroad  Co.  v.  Mcintosh,  140  Ind.  261. 

38  N.  B.  476.    And  the  same  rule  prevails  In 
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many  otha  Jorlsdlctlons.  Little  t.  Hackett, 
116  n.  S.  366,  6  Snp.  Ot  381;  Bennett  t. 
Tranaportatlon  Co.,  36  N.  J.  Law,  225;  Rob- 
inson V.  Ballroad  Co.,  66  N.  T.  11;  Dyer  v. 
Railway  Co.,  Tl  N.  X.  228;  RaUroad  Co.  t. 
Cooper,  85  Ya.  839,  9  S.  E.  321;  State  t.  Bos- 
ton &  M.  R.  Co.,  80  Me.  430,  15  AU.  36; 
Transfer  Co.  v.  Kelly,  36  Ohio  St  86;  RaU- 
way  Co.  T.  Eadle,  43  Ohio  St  81,  1  N.  E.  519; 
Railroad  Co.  y.  Homeland,  66  Md.  148,  7  AtL 
105;  Baltimore  &  O.  B.  Co.  y.  State,  79  Md. 
335,  29  AU.  518;  Becke  y.  Bailway  Co.,  102 
Mo.  544,  13  S.  W.  1053;  Dickson  y.  Railway 
Co.,  104  Mo.  481,  16  S.  W.  381;  Bailway  Co. 
y.  Shacklet  106  UL  364;  BaUway  Co.  y. 
Dayls,  68  Miss.  444,  13  South.  683;  Bailioad 
Co.  y.  Powell,  88  Ga.  601, 16  S.  B.  118;  Ball- 
way  Co.  y.  Kutac,  72  Tex.  643,  11  S.  W.  12T; 
ITlaberty  v.  Bailway  Co.,  38  Minn.  328,  40 
N.  W.  160;  Pc*Unan  y.  City  of  Mankato,  35 
Minn.  522,  28  N.  W.  317;  Land  Co.  y.  Mingea, 
88  Ala.  621,  7  South.  666;  LonlsvlUe,  C.  & 
L.  B.  Co.  y.  Case's  Adm'r,  9  Bush,  728;  Tomp- 
kins y.  BaUroad  Co.,  66  GaL  163,  4  Pac.  1165. 
Probably  the  first  case  In  which  the  ques- 
tion arose  as  to  whether  ex  not  the  negligence 
of  the  driver  of  a  yehlcle  was  to  be  imputed 
to  a  person  riding  therein,  so  as  to  bar  his 
recovery  against  a  third  person  for  Injuries 
which  were  the  result  of  the  concurring  neg- 
ligence of  such  driyer  and  such  third  per- 
son, was  Thorogood  y.  Bryan,  8  C.  B.  116, 
which  was  subsequently  followed  In  Arm- 
strong V,  Railway  Co.,  L.  R.  10  Bich.  47. 
The  doctrine  announced  in  Thorogood  t.  Bry- 
an is,  in  my  opinion,  when  properly  applied, 
right  although  many  courts,  as  shown  by 
the  cases  already  cited,  have  held  that  the 
basis  upon  which  it  rests  is  indefensible  and 
contrary  to  all  legal  principles.  Without  tak- 
ing up  and  analyzing  each  of  the  many  deci- 
sions wherein  Thorogood  v.  Bryan  has  been 
criticised,  it  Is  sufficient  to  say  that  they  aU 
proceed  upon  the  theory  that  the  relation  of 
master  and  servant,  or  principal  and  agent 
did  not  exist  between  the  injured  person  and 
the  person  with  whose  negligence  it  was 
sought  to  charge  him.  The  great  force  of 
this  argument  Is  contained  in  the  assertion 
of  the  court  in  the  case  of  Little  v.  Hackett 
supra,  as  follows:  "The  Identification  of  the 
passenger  with  the  negligent  driver  or  the 
owner,  without  his  personal  co-operation  or 
encouragement  Is  a  gratuitous  assumptl<«i. 
Th»%  Is  no  such  identity.  The  parties  are 
not  In  the  same  position.  The  owner  of  a 
public  conveyance  is  a  carrier,  and  the  driver 
or  the  person  managing  It  is  his  servant  Nd- 
ther  of  them  Is  the  servant  of  the  passenger, 
and  his  asserted  identity  with  them  is  con- 
tradicted by  the  dally  experience  of  the 
world."  Or  that  In  Bennett  v.  Transporta- 
tion Co.,  supra,  where  the  court  says:  "Such 
identification  could  result  only  In  one  way; 
that  is,  by  considering  such  driver  the  serv- 
ant of  the  passenger.  I  can  see  no  ground 
upon  which  such  a  relationship  is  to  be  found- 
ed.   In  a  practical  point  of  view,  it  certain- 


ly does  not  exist  The  passenger  has  no  con- 
trol over  the  driver  or  agent  In  charge  of  the 
vehicle;  and  it  is  this  right  to  control  the 
conduct  of  the  agent  which  Is  the  founda- 
tion of  the  doctrine  that  the  master  Is  to  be 
affected  by  the  acts  of  the  servant  To  hold 
that  the  conductor  of  a  street  car  or  a  rail- 
road train  is  the  agent  of  the  numerous  pas- 
sengers who  may  chance  to  be  In  it  would  be 
a  pure  fictl<Hi.  In  reality,  there  Is  no  such 
agency;  and.  If  we  Impute  it  and  correctly 
apply  legal  principles,  the  passenger,  on  the 
occurrence  of  an  accident  from  the  careles^' 
ness  of  the  p^son  in  charge  of  the  vehicle 
In  which  he  Is  being  conveyed,  would  be 
without  remedy.  It  is  obvioas.  In  a  salt 
against  the  proprietor  of  the  car  In  whldt 
he  was  a  passenger,  there  would  be  no  re- 
covery if  the  driver  or  conductor  of  such  car 
is  to  be  regarded  as  the  servant  of  the  pas- 
Beng«r.  And  so,  on  the  same  ground,  eadi 
passenger  would  be  liable  to  every  person  in- 
jured by  the  carelessness  of  such  driver  or 
conductor;  because.  If  the  negligence  of  such 
agent  Is  to  be  attributed  to  the  passenger  for 
one  purpose.  It  would  be  entirely  arbitrary  to 
say  that  he  is  not  to  be  affected  by  it  for  other 
purposes."  The  principle  upon  which  these 
cases  seem  to  rest  if  I  understand  them  cor- 
rectly, is  that  one  Individual  can  be  chaise- 
able  with  the  negligence  of  another  only  when 
thei-e  is  some  relation  between  the  two  that 
in  the  eye  of  the  law,  makes  the  act  of  one 
to  all  intents  and  purposes,  so  far,  at  least 
as  its  civil  consequences  are  concerned,  the 
act  of  the  other.  That  is  to  say,  that  unless 
the  relation  of  master  and  servant  or  prin- 
cipal and  agent  exists  between  the  parties, 
or  they  are  co-operating  in  a  common  or  joint 
enterprise,  the  one  party's  acts  are  not  Im- 
putable to  the  other.  In  the  case  of  Town  of 
Knightstown  v.  Musgrove,  supra,  Mitchell,  J., 
speaking  for  the  court  announces  the  rule 
thus:  "Before  the  concurrent  negligence  of 
a  third  pecsaa  can  be  interposed  to  shield 
another  whole  neglect  of  duty  has  occasioned 
an  Injury  to  one  who  was  without  pers(»ial 
fault  It  must  appear  that  the  person  Injured 
and  the  one  whose  negligence  contributed  to 
the  Injury  sustained  such  a  relation  to  each 
other,  in  respect  to  the  matter  that  in 
progress,  as  that  In  contemplation  of  law, 
the  negligent  act  of  the  third  person  was, 
upon  the  principles  of  agency,  or  co-operation 
in  a  common  or  joint  enterprise,  the  act  of  the 
person  injured.  Until  such  agency  or  Identi- 
ty of  Interest  or  purpose  appears,  there  Is  no 
sound  principle  upon  which  it  can  be  held 
that  one  who  is  himself  blameless,  and  Is 
yet  injured  by  the  concurrent  wrong  of  two 
persons,  shall  not  have  his  remedy  against 
one  who  neglected  a  positive  duty  which  the 
law  enjoined  upon  him."  If  I  were  to  con^ 
cede  that  the  correct  rule  of  law  Is  that  a 
party  Injured  by  reason  of  the  concurrent 
negligence  of  two  persons  may  recover  from 
one  of  them  therefor,  unless  It  appears  that 
the  relation  of  agency  existed  between  him 
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and  the  other  party  at  the  time  th«  Injaiy 
tnis  received,  or  that  they  had  an  Identity 
of  Interest,  I  ahoold  stiU  be  compelled  to  say 
that  in  many  of  the  . adjudications  cited  the 
rule  has  been  egregiously  misapplied. 

To  apply  this  doctrine  to  the  facts  in  this 
case,  in  the  manner  and  to  the  extent  con- 
tended for  by  counsel  for  appellee,  would  be 
to  hold  that  the  appellee  had  a  right  to  dose 
both  his  eyes  and  his  ears  to  all  the  sur- 
rounding dangers,  and  trust  entirely  to  the 
driver,  Hamilton,  to  protect  him  from  harm, 
and  if,  by  the  concurring  negligence  of  the 
driver  and  another,  the  appellee  was  injured, 
the  driver's  negligence  could  not  be  imputed 
to  him.  That,  however,  is,  in  substance,  the 
holding  of  many  of  the  courts,  as  shown  by 
the  cases  heretofore  dted.  It  is  evident, 
from  the  iauthoritles  cited,  that  it  is  settled 
in  this  country,  by  the  great  weight  of  au- 
thority, that  where  a  passenger  In  a  railroad 
train  or  street  car  is  injured  by  reason  of  the 
concurrent  negligence  of  the  comiMiny  in 
whose  car  he  Is  riding  and  another  railroad 
or  street-car  company,  the  former's  negli- 
gence will  not  be  imputed  to  the  passenger, 
so  as  to  bar  his  right  to  recover  from  the  lat- 
ter for  injuries  received  on  account  of  such 
concurring  negligence.  And  the  same  rule 
has  been  applied  where  the  injured  party 
was  riding  in  a  public  stage  or  hack.  Rail- 
road Co.  V.  Maikens,  88  Ga.  60,  IS  S.  B.  855; 
Becke  V.  Railway  Co.,  supra.  But  when  the 
injured  party  is  riding  In  a  vehicle  hired  by 
him,  with  a  driver,  at  a  livery  stable,  or  in  a 
private  carriage,  as  the  guest  of  the  owner  or 
driver,  there  is  serious  doubt,  in  the  adjudi- 
cations, as  to  the  applicability  of  the  rule 
that  the  owner's  or  driver's  negligence  is  not 
Imputable  to  the  hirer  or  guest.  For  in- 
stance, take  the  case  of  Railroad  Ca  v.  Steln- 
brenner,  47  N.  J.  Law,  161.  It  appears  tnat 
Steinbrenner  hired  a  coach  and  horses,  with 
a  driver,  to  talce  his  family  on  a  particular 
Journey,  and,  while  crossing  the  track  of  the 
railroad,  the  coach  was  strudc  by  a  passing 
train,  and  the  plaintiff  was  injured,  and  it 
was  held,  in  an  action  brought  by  him  against 
the  railroad  company,  that  the  relation  of 
master  and  servant  did  not  exist  between 
him  and  the  driver,  and  that  the  latter's  neg- 
ligence, which  co-operated  with  the  negli- 
gence of  the  persons  in  charge  of  the  train, 
was  not  imputalde  to  him,  and  would  not 
bar  his  right  of  recovery;  for  the  court  says: 
"If  the  law  were  otherwise,  not  only  the 
hirer  of  the  coach,  but  also  the  passengers 
in  It,  would  be  under  a  constraint  to  mount 
the  box  and  superintend  the  conduct  of  the 
driver  in  the  management  and  control  of  his 
team,  or  be  put,  for  remedy,  exclnsively  to 
an  action  against  the  irresponsible  driver,  or 
the  equally  irresponsible  owner  of  a  coach, 
taken.  It  may  be,  from  a  coach  stand,  for  the 
consequences  of  an  injury  which  was  tne 
product  of  the  co-operating  wrongful  acts  of 
the  driver  and  a  third  person,  and  that,  too, 
though  the  passengers  were  ignorant  of  the 


character  of  the  driver,  and  strangers  to  the 
route  over  which  they  were  to  be  carried." 
It  is  conceded,  in  all  the  decisions,  that  if, 
in  the  above  case,  Stelnbtenner  had  been  rid- 
ing In  his  own  carriage,  and  his  own  servant 
had  been  driving,  the  driver's  negligence 
would  have  been  Imputed  to  him.  "If  he 
drives  himself,  and  Is  guilty  of  negligence,  he 
dearly  could  not  recover.  If  he  was  ariven 
by  a  hired  servant  of  his  own,  there  would 
be  no  more  ground  for  a  recovery,  or  even  if 
in  a  vehide  driven  by  a  servant  of  another  of 
which  he  had  hired  the  use."  Mooney  v. 
BaUroad  Co.,  5  Rob.  (N.  Y.)  54S.  Suppose, 
however,  that  the  carriage  and  horses  had 
been  owned  by  Steinbrenner,  and  he  had 
simply  applied  to  and  hired  from  the  livery- 
man the  driver;  woold  not  the  driver  have 
been  his  servant?  When  he  hired  both  the 
carriage  and  driver,  was  not  the  one,  for  the 
time  being,  his  property,  and  the  other  his 
servant?  Had  he  not  a  right  to  use  the  one 
and  to  command  the  other  In  the  perform- 
ance of  his  duties?  It  is  probably  true  that 
he  did  not  have  the  same  contnfl  over  either 
the  vehide  or  the  driver  as  would  have  been 
his  right  to  exerdse  had  he  owned  the  one 
and  the  other  had  been  his  own  regularly 
employed  coachman;  but,  neverthdess,  he 
did  have  the  right,  in  some  degree,  at  least, 
to  direct  and  control  the  driver.  The  court 
Ln  that  case  seems  to  lay  great  stress  upon 
the  fact  that  if  Steinbrenner  were  barred 
from  a  recoy&rj  against  the  railroad  ccHnpa- 
ny  he  would  be  "put  for  remedy  exdusively 
to  an  action  against  the  irresponsible  driver 
or  the  equally  irresponsible  owner  of  a  coach 
taken,  it  may  be,  from  a  coach  stand."  Of 
course  if  the  question  of  the  railroad  o(Mn- 
pany's  liability  is  made  to  depend  upon 
whether  or  not  the  driver  and  owner  are 
financially  responsible,  I  am  mistaken  in  my 
views  of  the  law;  but  1  need  hardly  assert 
that  no  court  would  pretend  to  dedare  that 
such  is  the  rule  of  law.  The  railroad  com- 
pany does  not  undertake  to  guaranty  the  re- 
sponsibility or  competency  either  of  the  dri- 
vers or  the  owners  of  hacks.  If  Steinbren- 
ner employed  an  irresponsible  and  incompe- 
tent driver  from  an  equally  irresponsible 
owner,  that  was  his  fault,  and  not  the  fault 
of  the  railroad  company.  And  again,  in  Met- 
calf  V.  Baker,  U  Abb.  Prac.  (N.  8.)  431,  34 
N.  y.  Super.  Ot  10,  the  superior  court  of 
New  York,  at  general  term,  hdd  that  one 
riding  in  a  private  vehide,  with  the  owner, 
at  his  request,  was  not  chargeable  with  the 
negligence  of  the  owner,  who  was  driving,  so 
as  to  defeat  his  right  to  recover  against  the 
defendant,  whose  negligence,  also,  contrib- 
uted to  the  plaintlfF's  injury.  In  Robinson  v. 
Railroad  Co.,  66  N.  Y.  11,  the  plaintiff,  a  fe- 
male, who  was  riding  in  a  buggy  at  the  in- 
vitation of  a  young  man,  the  owner  and 
driver,  was  injiu^  by  a  collision  with  a  rail- 
road train,  the  result  of  the  combined  negli- 
gence of  the  driver  and  the  railroad,  and  the 
court  says:     "I  am  unable  to  find  any  legal 
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principle  upon  which  to  Impute  to  the  plain- 
tiff the  negligence  of  the  driver.  •  *  •  TTie 
acceptance  of  an  inTitati<»i  to  ride  creates 
no  more  reeponsibility  for  the  acts  of  the 
driver  tlian  the  riding  In  a  stagecoach,  or 
even  a  train  of  cars,  provided  there  was  no 
negligence  on  account  of  the  character  or 
condition  of  the  driver,  or  of  the  safety  of 
the  vehicle,  or  otherwise.  It  is  no  excuse 
for  the  negligence  of  the  defendant  that  an- 
other person's  negligence  contributed  to  the 
Injury,  for  whose  acts  the  plaintiff  was  not 
responsible." 

In  the  case  last  quoted  from,  had  Miss  Bob- 
Inson  owned  the  team  and  carriage  driven 
by  the  young  man  with  whom  she  was  riding, 
there  is  unanimity  of  opinion,  in  the  cases 
cited,  that  the  driver's  negligence  would  be 
Imputed  to  her.  Is  It  possible,  then,  that  the 
right  of  the  injured  party  to  recover  is  made 
to  depend  upon  the  question  of  the  owner- 
ship of  the  team?  The  owner  of  the  team 
may  be  as  much  the  guest  of  the  driver  as 
if  the  driver  Is  the  owner.  Upon  what  prin- 
ciple, therefore,  can  the  distinction  be  made, 
when  It  Is  said  that,  if  the  injured  party 
owns  the  team  and  carriage,  he  is  chargeable 
with  the  driver's  negligence,  but,  If  the  driver 
owns  them,  his  negligence  is  not  Imputable 
to  the  driver!  It  Is  a  mere  shadowy  distinc- 
tion,—a  distinction  without  a  difference.  But 
la  Prideauz  v.  City  of  Mineral  Point,  43  Wis. 
528,  the  court  says:  "Voluntary  entrance  In- 
to a  private  conveyance  adopts  the  convey- 
ance for  the  time  being  as  one's  own,  and  as- 
sumes the  risk  of  the  skill  and  care  of  the 
person  guiding  it.  Pro  hac  vice,  the  master 
of  a  private  yacht  or  the  driver  of  a  private 
carriage  is  accepted  as  agent  by  every  person 
voluntarily  committing  himself  to  it.  When 
paterfamilias  drives  his  wife  and  child  In  his 
own  vehicle,  he  is  surely  their  agent  In  driv- 
ing them,  to  charge  them  with  his  negligence. 
It  is  dlfScult  to  perceive  on  what  principle  he 
is  less  the  agent  of  the  one  who  accepts  his 
or  their  invitaticm  to  ride  with  them.  There 
is  a  personal  trust,  in  such  cases,  which  im- 
plies an  agency.  So  several  persons,  volun- 
tarily associating  themselves  to  travel  togeth- 
er in  one  conveyance,  not  only  put  a  personal 
trust  In  the  skill  and  care  of  that  one  of  them 
whom  they  trust  with  the  direction  and  con- 
trol of  the  conveyance,  but  appear  to  put  a 
personal  trust  each  in  the  discretion  of  each 
against  negligence  affecting  the  common  safe- 
ty. One  enters  a  public  conveyance  in  some 
sort  of  moral  necessity.  One  generally  en- 
ters a  private  conveyance  of  free  choice,  vol- 
untarily trusting  to  its  sufllclency  and  safety. 
It  appears  absurd  to  hold  that  one  voluntarily 
choosing  to  ride  In  a  private  conveyance 
trusts  to  the  sufficiency  of  the  highway,  to 
the  care  and  skill  exercised  In  all  other  vehi- 
cles upon  it,  to  the  care  and  skill  governing 
trains  at  railroad  crossings,  to  the  care  and 
skill  of  everything  except  that  which  Is  most 
Immediately  Important  to  himself,  and  trusts 
nothing  to  the  sufficiency  of  the  very  vehicle 


in  which  he  voluntarily  travels,  nothing  to 
the  care  or  skill  of  the  person  In  charge  of  it 
BUs  voluntary  entrance  is  an  act  of  faith  in 
the  driver.  By  Impllcatdon  of  law,  he  ac- 
cepts the  driver  as  his  agent  to  drive  him. 
In  the  absence  of  express  adjudication,  the 
general  rules  of  Implied  agency  appear  to 
sanction  this  view."  In  the  case  of  Ballroad 
Co.  V.  Miller,  supra,  a  case  involving  the  same 
question  as  here,  as  to  whether  or  not  the 
negligence  of  Mdrldge,  the  driver  of  a  pri- 
vate vehicle,  was  Imputable  to  Miss  MUler, 
who  was  riding  in  the  vehicle  with  him  as 
his  guest,  Ohrlstlancy,  O.  J.,  who  wrote  the 
opinion  of  the  court,  In  speaking  of  the  com- 
pany's liability  for  the  negligence  of  its  serv- 
ants, says:  "The  materiality  of  this  ques- 
tion must  dei>end  upon  another,— whetho'  the 
plalntUTs  own  negligmce,  or  that  of  Eildridge, 
who  was  driving  the  team,  contributed  to  the 
Injury,  wtthln  the  meaning  of  the  generally 
settled  rule  upon  this  subject;  for,  as  she 
was  riding  with  Bldridge,  the  owner  and 
driver  of  the  team,  any  negligence  of  Bld- 
ridge equally  affects  her  rights."  In  the  case 
of  Johnson  v.  Railway  Co.  (Tex.  Civ.  App.)  21 
S.  W.  274,  It  appears  that  the  deceased,  who 
was  blind,  was  riding  In  a  wagon  owned  and 
controlled  by  his  father,  and,  while  crossing 
the  railroad  track,  the  wagon  was  struck, 
and  he  was  killed.  Among  the  questions  pre- 
sented and  decided  by  the  court  was  whether 
or  not  the  negligence  of  the  father  could  be 
Imputed  to  the  son,  and  the  court  says: 
"Without  undertaking  to  review  the  numer- 
ous cases  in  this  country  discussing  the  noted 
English  case  of  Thorogood  v.  Bryan,  8  C.  B. 
115,  we  think  It  iB  fairly  deduclble  from  the 
authorities  that.  If  deceased  was  Ulnd,  so  as 
to  be  unable  to  take  care  of  himself,  and  of 
his  own  volition  confided  himself  to  the  care 
of  his  father,  the  negligence  of  such  cus- 
todian should  be  Imputed  to  him.  In  such 
case,  he  would  be  his  agent"  In  Whlttaker 
V.  City  of  Helena,  14  Mont  124,  35  Pac.  904, 
which  was  an  action  to  recover  for  personal 
injuries  received  as  the  result  of  the  joint 
negligence  of  the  driver  of  the  hack  in  which 
the  injured  party  was  riding  and  the  city, 
the  court  after  quoting  extensively  from 
Prideaux  t.  City  of  Mineral  Point,  snpia,  and 
Railroad  Ca  v.  Miller,  supra,  adds:  "These 
authorities  all  hold  that  if  the  negligence  of 
the  party  injured,  or  of  his  driver,  which  is 
imputed  to  him,  materially  contributed  to  the 
Injuries,  he  cannot  recover,  although  the  par- 
ty complained  of  has  not  been  free  from  neg- 
ligence. In  the  case  at  bar.  It  seems  clear 
that  Dunn  [the  driver]  was  not  only  guilty 
of  contributory  negligence,  but  that  he  was 
reckless  in  driving  into  a  street  which  he 
swears  he  knew  to  be  dangerously  construc- 
ted. His  negligence  must  be  held  as  Im- 
putable to  plaintiff.  If  Duim  could  not  re- 
cover, under  the  facts  and  circumstances  of 
the  case,  neither  could  the  plaintiff,  although 
the  defendant  may  have  been  guilty  of  negU> 
gence  on  its  part"    In  Peck  v.  Railroad  Co., 
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60  Conn.  379,  It  appears  that  husband  and 
wife  were  rldhig  In  a  top  phaeton  driven  by 
the  husband,  and  the  wUe  was  injured  at  the 
crossing  of  the  railroad;  and,  in  an  action 
against  the  railroad  company  for  the  Itenefit 
of  the  wife,  the  court  says:  "We  think  the 
facts  show  culpable  negligence  on  the  part  of 
both  husband  and  wife.  But  If  the  husband 
alone  was  guilty  of  negligence,  It  is  well  set- 
tled that,  under  such  circumstances,  his  neg- 
ligence Is  to  be  Imputed  to  his  wife."  In 
OarUsIe  7.  Town  of  Sheldon,  38  Yt  440, 
which  was  an  action  to  recover  damages  for 
an  Injury  to  a  woman  riding  in  a  wagon  with 
her  husband  on  account  of  a  defect  in  a  high- 
way or  street  In  the  town,  the  court  says: 
"The  wife  was  riding  in  a  wagon  which  was 
drawn  by  a  horse  driven  by  her  husband, 
who  was  also  riding  in  the  same  wagon. 
She  was  a  passenger  over  the  highway,  and 
she  stands  In  no  different  position,  in  respect 
to  her  rights  as  against  the  town,  from  that 
which  she  would  occupy  If  the  driver  of  the 
vehicle  In  which  she  was  carried  had  been, 
Instead  of  her  husband,  one  employed  for 
that  purpose.  The  negligence  or  want  of  or- 
dinary care  of  her  servant  would  have  the 
same  effect,  and  be  attended  with  the  same 
consequences,  which  would  follow  from  her 
own  negligence  or  want  of  care.  If  she  had 
been  a  passenger  In  a  stagecoach  on  this  oc- 
casion, and  had  received  the  same  injury,  un- 
der precisely  the  same  circumstances,  al- 
though she  might  have  had  a  cause  of  action 
against  the  proprietors  for  the  negligence  or 
want  of  ordhiary  care  of  the  driver,  we  re- 
gard It  as  clear  that  no  action  could  have 
been  maintained  against  the  town,  because 
the  proprietM^  and  their  driver  would,  In  re- 
spect to  the  town,  be  treated  as  being  her 
agents  and  servants,  and  their  negligence  or 
want  of  ordinary  care  would  be  attended 
with  the  same  consequences  which  would  re- 
sult from  her  own  negligence  and  want  of 
care.  The  passenger  would,  in  respect  to  the 
town,  stand  upon  the  same  footing  that  he 
would  If  he  had  himself  been  driving.  There 
is  nothing  in  the  marital  relation  which 
would  change  the  situation  of  the  wife  in  re- 
spect to  her  husband's  negligence  under  such 
circumstances,  for  the  same  consequences 
would  have  followed  If  the  relation.  Instead 
of  being  that  of  husband  and  wife,  had  been 
that  of  parent  and  child,  father  and  daughter, 
or  master  and  servant,  or  if  she  had  been 
an  entire  stranger,  and  had  been  carried  by 
her  husband  as  a  passenger  gratuitously,  and 
without  any  expectation  of  a  reward.  She 
was  under  the  care  of  her  husband,  who  had 
the  custody  of  her  person,  and  was  respon- 
sible for  her  safety;  and  any  want  of  or- 
dinary care  on  his  part  is  attributable  to  her 
in  the  same  degree  as  if  she  were  wholly  act- 
ing for  herself.  HoUy  v.  Light  Co.,  8  Gray, 
123,  131,  132." 

But,  whether  the  negligence  of  the  driver, 
Hamilton,  was  or  not  Imputable  to  the  ap- 
pellee, we  are  still  required  to  determine 


whether  or  not  the  appellee  was  himself  free 
from  negligence  contributing  to  his  injury. 
The  fact  that  Hamilton  was  driving,  and 
that  appellee  had  no  control  or  authority 
over  him,  and  could  not  direct  how  he  should 
drive,  did  not  relieve  appellee  from  exer- 
cising ordinary  care  to  avoid  being  injured. 
He  was  bound  to  use  the  same  degree  of 
care  as  If  he  was  driving  himself.  He  had 
no  more  right  to  close  his  eyes  to  danger 
than  the  railroad  company  had.  The  law  im- 
poses upon  both  the  traveler  and  the  rail- 
road company  the  duty  of  exercising  ordina- 
ry care,  the  one  to  avoid  injury  and  the  other 
to  prevent  Injury,  and  these  duties  cannot 
be  assimied  or  cast  off  at  will  by  either  par- 
ty. In  BrickeU  v.  Ballroad  Co.,  120  N.  Y. 
200,  24  N.  B.  440,  a  case  very  similar  to  the 
one  in  hand,  the  court,  in  speaking  of  the 
duty  imposed  upon  persons  about  to  cross 
a  railroad  track  to  look  and  listen  for  ap- 
proaching trains,  and  of  the  burden  resting 
upon  the  Injured  party  to  prove  that  he  ap- 
proached the  crossing  "with  prudence  and 
care,  and  with  senses  alert  to  the  possibility 
of  approaching  danger,"  says:  "Nor  do  I 
think  that  this  rule  is  to  be  relaxed  In  favor 
of  the  plaintiff  because  of  the  fact  that  he 
was  being  carried  in  a  vehicle  owned  and 
driven  by  another.  The  rule  that  the  driv- 
er's negligence  may  not  be  Imputed  to  the 
plaintiff  should  have  no  application  to  this 
case.  Such  rule  Is  <Mily  applicable  to  cases 
where  the  relation  of  master  and  servant  or 
principal  and  agent  does  not  exist,  or  wher& 
the  passenger  is  seated  away  from  the  driv- 
er, or  is  separated  from  the  driver  by  an 
Indosure,  and  Is  without  opportunity'  to  dis- 
cover danger  and  Inform  the  driver  of  it 
Robinson  v.  Ballroad  Co.,  66  N.  T.  11.  It  is 
no  less  the  duty  of  the  passenger,  where  he 
has  the  opportunity  to  do  so,  than  of  the 
driver,  to  learn  of  danger,  and  avoid  it,  If 
practicable."  It  Is  not  meant  to  be  said  that 
a  party  may  not  Intrust  his  personal  safety 
to  the  care  of  another;  but,  if  he  does  in- 
trust himself  to  the  care  and  keeping  of  an- 
other, he  makes  such  other  his  agent,  as  to 
anything  which  he  should  do,  if  he  were  in 
the  agent's  place,  to  protect  himself  from 
the  negligence  of  another,  and  for  the  neg- 
ligence of  such  agent,  which,  combined  witli 
the  negligence  of  a  third  person,  results  In 
Injury  to  him,  he  alone  must  suffer.  If  the 
rule  were  otherwise,  every  person  could 
shift  the  responsibility  which  the  law  im- 
poses upon  him  to  another,  and  thus  avoid 
all  liability.  That  Is  not  the  law.  The  duty 
of  all  persons  about  to  cross  a  railroad  track, 
whether  they  are  driving  in  their  own  ve- 
hicle, driven  by  themselves,  or  in  the  vehicle 
of  another,  over  which  they  have  no  control. 
Is  to  exercise  care,  commensurate  with  the 
langer  to  be  encountered,  to  avoid  being  in- 
jured. No  person  has  a  right  to  shut  his 
eyes  and  ears  to  danger,  and  proceed,  wheth- 
er he  go  forward  by  his  own  exertion,  or 
permit  another  to  take  him    forward.    It 
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would  be  farcical  to  say:  "Well,  bad  I  beeu 
In  my  own  vehicle,  I  could  have  avoided  the 
danger;  but  I  got  Into  my  neighbor's  bug- 
gy, and  he  proceeded  without  exercising  any 
care,  and  I  could  not  control  him."  One  has 
no  light  to  place  himself  In  such  a  position 
that  he  cannot  protect  himself  from  danger; 
and,  if  he  does,  and  Injury  results,  the  fault 
is  his  own.  In  Hoag  v.  Railroad  Co.,  Ill  N. 
y.  199,  18  N.  E.  648,  where  a  husband  and 
wife  were  sitting  upon  the  same  seat  in  a 
vehicle  driven  by  the  husband,  and  both 
were  lulled  by  collision  with  one  of  the  com- 
pany's trains  at  a  crossing,  it  Is  said:  "If 
they  did  not  see  it  [the  train],  or,  at  least,  the 
deceased  did  not  see  it,  she  was  negligent, 
for  she  was  bound  to  look  and  listen.  •  •  • 
She  had  no  right,  because  her  husband  was 
driving,  to  omit  some  reasonable  and  pru- 
dent effort  to  see  for  herself  that  the  crossing 
was  safe."  In  Allyn  v.  Railroad  Co.,  105 
Mass.  77,  the  plaintiff  sought  to  recover  dam- 
ages for  injuries  received  by  a  collision  with 
a  train,  while  he  was  riding,  as  a  guest,  with 
one  Hasltell,  who  was  driving.  On  appeal 
the  supreme  court  said:  "The  fact  that  the 
plaintiff  was  riding  with  Haskell,  who  was 
driving,  does  not  aid  his  case.  If  the  plain- 
tiff failed  to  use  the  care  which  prudence 
required,  relying  upon  the  vigilance  of  his 
companion,  he  must  prove  that  Haskell  was 
in  the  exercise  of  due  care,  not  only  in  the 
management  of  his  horse,  but  in  using  the 
necessary  precautionB  to  guard  against  dan- 
ger from  passing  trains."  In  Railway  Co. 
V.  Howard,  124  Ind.  280,  24  N.  E.  892,  the  ap- 
pellee sued  and  recovered  judgment  for  per- 
sonal injuries  received  while  riding  in  a  bug- 
gy with  her  father,  who  was  driving,  and  the 
supreme  court  reversed  the  Judgment,  hold- 
ing that  the  trial  court  erred  in  refusing 
to  givo  the  follow  lug  Instruction,  viz.:  "The 
burden  is  on  the  plaintiff  to  show,  by  a  pre- 
ponderance of  the  evidence,  that  she  and 
her  father  vigilantly  used  their  eyes  and  ears 
to  ascertain  if  a  train  of  cars  was  approach- 
ing; and,  if  this  has  not  been  shown  to  you 
by  a  preponderance  of  the  evidence,  the 
plaintiff  cannot  recover."  And  in  Miller  v. 
RaUway  Co.,  128  Ind.  97,  27  N.  E.  339,  which 
was  an  action  by  a  wife,  injured  by  a  col- 
lision with  the  cars  while  riding  in  a  wagon 
with  her  husband,  the  case  of  Railway  Co 
V.  Howard,  supra,  was  approved,  and  the 
court,  by  Elliott,  J.,  in  speaking  of  the  care 
to  be  exercised  by  her,  says:  "The  intestate 
approached  a  crossing  known  to  her  to  be 
dangerous,  and  approached  it  when  a  train 
was  In  full  view.  She  took  no  precautions 
to  warn  her  husband,  or  to  avert  the  threat- 
ened danger,  although  slight  care  might  have 
avoided  it  While  the  husband's  negligence 
Is  not  to  be  imputed  to  her,  she  was,  never- 
theless, under  a  duty  to  herself  to  exercise 
ordinary  care."  In  Dean  v.  Railroad  Co., 
129  Pa.  St  514,  IS  Atl.  718,  the  court  says: 
"Dean  was  riding  in  the  wagon  merely  by 
Invitation  of  Fields,  who  happened  to  be  go- 


ing In  the  direction  of  Dean's  home  with  a 
load  of  provisions.  He  was  carried  without 
compensation,  merely  as  an  act  of  Idndness 
on  the  part  of  Fields,  who  had  sole  control 
of  the  team  and  of  the  wagon.  •  •  •  Dean 
knew  the  locality  welL  He  had  crossed  the 
tracks  frequently  at  this  point.  He  knew 
that  a  train  wajs  due  about  that  time,  and  that 
he  was  approaching  the  railroad  track  at  a 
fast  trot.  Tet  he  took  no  precautions.  He 
was  certainly  responsible  for  his  own  neg- 
ligence. He  sat  with  his  back  to  the  driver; 
and,  although  he  might  liave  seen  his  dang», 
be  confesses  that  he  did  not  look.  He  said 
nothing  by  way  of  warning  to  Fields,  nor 
did  he  ask  him  to  stop  to  look  and  listen,  or 
to  permit  him  [Dean]  to  get  ont;  and  the 
danger  was  as  obvious  to  Dean  as  it  was  to 
Fields.  The  testimony  is  wholly  to  the  ef- 
fect that  the  plaintiff  committed  himself  vol- 
untarily to  the  action  of  Fields,  that  he  join- 
ed him  In  testing  the  danger;  and  he  is  re- 
BXKmsible  for  his  own  act" 

As  heretofore  stated,  the  duty  of  the  trav- 
eler is  the  same,  whether  traveling  alone  or 
with  others,  whether  he  is  driving  himself 
or  simply  riding  as  the  guest  of  the  driver. 
Even  a  blind  man  must  exercise  as  great 
care,  when  crossing  a  railroad  trade,  as  one 
having  good  eyesight,  and  one  who  Is  both 
deaf  and  dumb  the  same  degree  of  vigilance 
as  one  whose  senses  have  not  been  impaired. 
While  the  blind  man  cannot  see  or  the  deaf 
man  hear,  nevertheless  the  duty  imposed  by 
the  law  is  the  same,  applying  to  aU  persons 
with  equal  rigor;  and  if  one's  senses  are 
impaired,  tliat  is  his  misfortune,  and  does  not 
In  the  least  excuse  or  lessen,  in  the  eye  of 
the  law,  the  degree  of  care  he  Is  bound  to  ex- 
ercise to  avoid  injury,  and  the  bnrdoi  rests 
upon  him  to  prove  afflrmativdy  that  before 
he  went  upon  the  crossing,  he  used  care  com- 
mensurate with  the  danger  to  be  encounter- 
ed. If  he  did  not  choose  to  depend  upon  his 
own  vigilance,  but  trusted  to  the  watchful- 
ness and  care  of  another,  he  must  prove  that 
the  person  thus  trusted  exercised  reasmiable 
care  under  the  drcumstancea.  Unless  he  is 
willing  to  take  the  consequences  of  the  driv- 
er's negligence,  he  must  not  intrust  his  safety 
to  the  driver's  keeping.  True,  the  appellee 
had  a  right  to  cross  the  appellant's  tracks  at 
the  point  where  he  was  injured,  because  that 
was  where  Centerville  street  intersected  the 
railroad;  but,  as  said  by  Qould,  J.,  in  Wilds 
V.  RaUroad  Ca,  24  N.  Y.  430:  "Certainly  It 
is  a  highway,  at  he  would  have  no  right  to 
be  there  at  all,  and  he  could  not  recover,  no 
matter  what  might  be  the  negligence  of  the 
company.  Further,  it  Is  a  part  of  a  railroad 
track,  and  the  train  has  a  right  to  pass  there. 
It  is  a  place  in  which  two  easements  have  a 
common  right;  and  It  is  the  right  of  the  public 
that  both  should  be  so  enjoyed  as  not  necessa- 
rily to  interfere  with  or  abridge  the  lights  of 
either.  A  sound  and  reasonable  view  of  cases 
of  this  description  is  of  as  much  importance 
to  the  public  as  it  is  to  railroad  companies. 
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Bnch  corporatloiis  are  to  Im  treated  precisely 
aa  any  other  party.  No  more  stringent  rule 
Is  to  be  applied  to  them  than  Is  applied  to 
Individuals,  nor  la  any  less  stringent  one. 
Every  citizen  of  the  state  has  a  deep  Interest 
In  the  existence  and  the  successful  operation 
of  such  companies.  They  have  need  of  those 
powerful  means,  the  use  of  which  Is  neces- 
sarily accompanied  with  danger.  But  as  the 
public  has  the  benefit  of  those  means  it  is 
bound  to  incur  Its  share  of  the  danger.  A 
mutual  duty  is  enjoined,  and  a  mutual  liabil- 
ity results  from  a  failure  to  perform  that 
duty;  and  the  party  who  fails  In  performing 
his  own  part  thereof  Is  in  no  condition  to 
enforce  the  penalty  of  a  breach  on  the  other." 
The  obligations  of  a  railroad  company  and  a 
traveler  at  the  Intersection  of  the  railroad  and 
a  highway  are  mutual,— the  former  to  use  or- 
dinary care  to  inflict  no  Injury  upon  the  lat- 
ter, and  the  latter  to  exercise  ordinary  care  to 
avoid  being  Injured.  The  duty  of  each  Is 
measured  by  the  same  rule,  and  just  In  pro- 
portion as  the  danger  Increases  must  the  care 
of  each  increase.  The  measure  of  diligenoe 
required  from  both  Is  greater  or  less  in  the 
direct  ratio  as  the  risks  their  acts  entail  upon 
themselves  or  others.  Beach,  Contrlb.  Neg. 
(2d  Ed.)  f  21.  Although  the  rights  and  duties 
of  both  the  railroad  and  the  traveler  are  equal 
and  mntoal,  it  is  a  matter  of  common  knowl- 
edge that  a  train  of  cars,  traveling  at  a  rate 
of  from  10  to  40  miles  an  hour,  cannot  be 
st<9ped  Instantaneously;  while  a  traveler  on 
a  highway,  whether  on  foot  or  in  a  vehicle, 
can  st<^  almost  at  will.  Hence,  the  right  of 
priority,  when  both  would  reach  the  crossing 
at  the  same  time,  belongs  to  the  train. 

That  the  appellee  was  Injured  at  the  inter- 
section of  appellant's  railroad  and  Centerville 
street.  In  the  town  of  Clonstantlne,  while  at- 
tempting to  cross  the  track,  by  coming  In  col- 
lision with  a  train  of  cars  on  appellant's 
road.  Is  undisputed;  and  the  fact  that  be  was 
so  Injured  raises  the  presumption,  prima 
fade,  that  the  faidt  was  his  own.  Shirk  v. 
Railroad  Co.,  14  Ind.  App.  — ,  42  N.  E.  656; 
Railroad  Ck>.  v.  Duncan,  142  Ind.  — ,  42  N.  E. 
37.  It  was  the  duty  of  appellee  to  overcome 
this  presumption,  and  he  would  not  be  enti- 
tled to  recover  nnless  he  allied  and  proved 
that  his  own  negligence  did  not  contribute  to 
his  injury.  City  of  Huntingburgh  v.  First, 
14  Ind.  App.  — ,  43  N.  E.  17,  and  cases  dted. 
The  fact  that  the  crossing  where  appellee 
was  injured  was  more  than  ordinarily  danger- 
ous, on  account  of  the  obstructions,  which 
were  well  known  to  the  appellee,  and  the  fur- 
ther fact  that  he  lo<^ed  but  once,  and  did  not 
see  the  train  approaching,  but  did  not  listen 
for  its  approach,  when  there  was  nothing  to 
prevent  his  hearing  it  except  that  he  had 
muffled  up  his  ears,  coupled  with  the  fact 
that  the  jury  expressly  find  that  he  did  noth- 
ing to  prevent  being  Injured,  makes  the  ver- 
dict Insufficient  to  sustain  a  judgment  for 
appellee.  These  facts  show,  not  only  that  ap- 
pellee took  no  precautions  whatever  to  avoid 


being  injured,  but  that  he  knowingly  cast 
himself  In  the  way  of  danger,  and  In  a  way 
that  he  could  not  avoid  injury.  That  the 
failure  on  appellee's  part,  imder  the  circum- 
stances, to  vigilantly  use  his  eyes  and  ears 
to  ascertain  whether  a  train  was  approach- 
ing, must  of  Itself  be  pronounced  negligence, 
as  matter  of  law.  Is  a  proposition  as  sound  In 
principle  as  It  is  well  supported  by  authority, 
especially  under  the  adjudications  in  this 
state.  As  said  by  the  court  in  Railroad  Ck). 
V.  Miller,  supra:  "The  laws  of  nature  and  of 
the  human  mind,  at  least  such  of  them  as 
are  obvious  to  the  common  apprehension  of 
mankind,  as  well  as  the  more  obvious  dictates 
of  common  sense  and  principle  of  human  ac- 
tion, which  are  assumed  as  tmths  in  any 
process  of  reasoning,  by  the  mass  of  sane 
minds,  constitute  a  part  of  the  laws  of  the 
land,  and  may  and  must  be  assumed  by  the 
court,  without  being  found  by  a  Jury.  In- 
deed, the  finding  of  a  Jury  which  should  clear- 
ly disregard  them  should  Itself  be  disregarded 
by  the  court.  In  other  words,  courts  are 
bound  Judicially  to  know  and  apply  such  laws 
and  principles  as  part  of  the  law  of  the  land. 
They  are  bound  to  know  that  there  is  a  dif- 
ference between  'reasonable  care'  and  'no 
care  at  all,'  or  utter  negligence,  and  that  a 
prudent  man,  in  the  presence  of  danger,  nat- 
urally and  ordinarily  makes  some  use  of  his 
faculties  to  ascertain  and  avoid  It;  and  If, 
upon  any  occasion,  he  does  not,  when  he  has 
good  reason  to  apprehend  danger,  he  does  not 
exercise  the  ordinary  or  reasonable  care  de- 
manded by  the  circumstances."  And  then, 
after  speaking  of  the  fact  that  Miss  Miller 
did  not  look  and  listen  for  an  approaching 
train,  the  court,  continuing,  says:  "Comment 
can  add  nothing  to  such  a  state  of  facts.  No 
logic  can  find  In  It  or  extract  from  It  the  faint- 
est manifestation  or  idea  of  that  reasonable 
care  or  common  prudence  which  the  circum- 
stances demanded  In  approaching  the  cross- 
ing. Without  necessity,  and  of  their  own  ac- 
cord, they  move  heedlessly  Into  danger,  and 
meet  destruction,  equaling  In  courage,  ex- 
celling in  composure,  the  immortal  six  hun- 
dred at  Balaklava,  bnt  In  care  and  circum- 
spection rivaling  only  the  commander  who 
ordered  that  rash  and  fatal  charge." 

But  It  may  be  urged  that  the  appellee  did 
look,  and  did  not  see  the  train  approaching, 
and  that,  hence,  he  was  not  guilty  of  negli- 
gence. His  duly,  however,  was  not  perform- 
ed simply  by  looking.  It  was  also  Incumbent 
upon  him  to  listen.  Not  only  that  he  did  not 
listen,  but  that  he  so  muffled  his  ears  that 
he  could  not  hear.  Is  undisputed.  Disregard- 
ing the  finding  of  the  Jury  that  the  appellee 
did  nothing  to  avoid  being  injured,  there  are 
no  facts  found  from  which  either  a  court  or 
a  Jury  could  rightfully  Infer,  either  as  an 
Inference  of  law  or  of  fact,  that  he  was  free 
from  contributory  negligence.  The  excuse 
attempted  to  be  found  by  the  jury  why  the 
noise  of  the  approaching  train  might  not  have 
been  heard,  had  appellee  listened,  was  that 


Digitized  by  LjOOQ  IC 


<>82 


NORTHEASTBBN  RBPORTBR,  VoL  43; 


(Ma 


the  snow  made  it  more  difficult  to  hear,  be- 
cause there  was  less  atAae;  but  the  fact  that 
the  train  made  less  noise  <m  accoant  of  the 
sDow  seems  to  prove  and  emphasize  the  care- 
lessness and  want  of  attention  in  falling  to 
make  an  effort,  under  such  circumstances,  to 
ascertain  that  there  was  no  danger.  The  ap- 
pdlce  well  knew  the  condition  of  things,  and 
of  the  location  and  smroundings  of  the  cross- 
ing, and  that  not  only  his  view  was  more  or 
less  obstructed,  but  that  he  must  depend  on 
Ills  ears  to  inform  him  of  danger.  Hence,  he 
was  In  duty  bound  to  neglect  no  precaution 
which  would  advise  him  of  the  approaching 
train.  Brickell  v.  Railroad  Co.,  supra.  For 
these  reasons,  I  think  the  yerdict  insuffidoit 
to  support  the  Judgment  rendered  in  fayor  of 
appellee,  and  that  the  cause  should  be  rerers- 
^id,  with  instructions  to  sustain  appellant's 
motion  for  a  Judgment  in  its  fayor. 


(165  Maaa.  497) 

ADAMS  et  al.  t.  METROPOLITAN  PARK 
COM'BS. 

(Supreme  Judicial  Court  of  Massachnsetts.    Suf- 
folk.    March  31,  1886.) 

CONSTITDTIONAL     LaW  —  LbOISLATIVB    FoWKBS  — 

APPOKTtONUKNT   Ot   TaZBS— POBLIO   IM- 

PKOVBMSNTS— FAKK   DI8TBIOT8. 

1.  St  1893,  c.  407,  providing  for  the  con- 
struction of  parks,  and  for  commigsioners  to 
determine  the  proportion  in  which  each  of  the 
cities  and  towns  included  in  a  park  district  shall 
annually  pay  money  to  meet  the  expenses  in- 
curred under  the  act,  does  not  require  the  post- 
ponement of  such  determination  till  the  expenses 
ure  actually  incnrred  and  the  work  finished. 

2.  The  proTision  for  the  apportionment,  un- 
der St  1893,  c.  407,  of  an  aBsessment  among 
several  cities  and  towns  for  the  construction  of 
liarks  without  definitely  ascertaining  what  ex- 
penses had  been  incurred,  does  not  render  the 
act  unconstitutional.  Kingman  v.  Commission- 
ers, 27  N.  E.  778,  153  Mass.  566,  followed. 

3.  Whether  a  city  should  be  included  in  a 
l>ark  district  from  which  it  derives  no  benefit, 
it)  for  the  legislature.  Whether  the  proportion 
of  costs  assessed  upon  a  city  will  cslttj  its  mu- 
nicipal debt  beyond  the  statutory  limit  is  a  ques- 
tion which  cannot  be  considered  in  the  absence 
of  a  statement  as  to  such  debt. 

4.  An  objection  that  an  assessment  for  the 
construction  of  a  park  system  should  not  be  im- 
posed on  a  particular  town  therein  included  in 
excess  of  the  benefit  conferred,  rests  upon  too 
narrow  a  view  of  legislative  power,  in  resi>ect  to 
the  distribution  of  public  burdens,  exerted  un- 
der the  constitution  of  Massachnsetts,  which  au- 
thorizes the  passage  of  statutes  for  the  good  of 
the  commonwealth.  Kingman  v.  Oommission- 
ers,  27  N.  E.  778,  153  Mass.  566,  followed. 

5.  Though  additional  briefs,  sent  by  one 
{)arty  with  notice  to  the  other,  and  without  ob- 
jection, after  the  court  has  taken  up  a  case  8ul>- 
mitted  on  briefs,  may  be  considered,  such  prac- 
tice is  irregular,  and  without  sanction  as  a 
precedent. 

6.  St  1894,  c.  609,  authorising  the  park 
commissioners  to  expend  $300,000  along  or  near 
Charles  river,  was  a  proper  exercise  of  legisla- 
tive power  to  require  special  reasonable  expend- 
itures in  prescribed  places,  and  the  sum  was 
properly  included  in  tne  amount  apportioned  by 
the  park  commission  under  St.  18i)3,  c.  407,  for 
the  construction  of  the  Metropolitan  park  dis- 
trict 


7.  A  mistake  in  the  recital  of  facts  by  com- 
missioners appointed  to  apportion  the  amount 
certain  towns  shall  paj  for  a  pubUc  improve- 
ment is  without'  prejudice  where  it  appears  that 
it  did  not  affect  the  proportion  for  each  town  to 
pay. 

Exceptions  from  supreme  Judicial  ooort, 
SufTolk  county. 

Petition  by  the  Metropolitan  pai^  commis- 
sioners for  the  appointment  of  commission- 
ers to  apportion  the  expenses  of  constructing 
the  Metropolitan  park  district  among  the  cit- 
ies and  towns  therein  included.  From  a  de- 
cree affirming  the  award  of  such  commission- 
ers, Charles  Francis  Adams  and  oth«»  bring 
exceptions.     Decree  affirmed. 

Francis  &  Balcb  and  Felix  Rackemann,  for 
petitioners.  John  R.  Baldwin  and  Frank  D. 
Allen,  for  resiwndent  city  of  Lynn. 

ALLEN,  J.  This  is  a  petition  by  the  Met- 
ropolitan park  commission,  appointed  under 
St  1893,  c.  407,  for  the  appointment  of  com- 
missioners, under  section  10  of  that  act,  to 
determine  the  proportion  in  which  each  of 
the  cities  and  towns  Included  in  the  Metro- 
politan park  district  shall  annually  pay  mon- 
ey into  the  treasoiy  of  the  conmionwealth 
for  five  years,  to  meet  the  expenses  incorred 
under  the  act  After  due  notice  and  a  hear- 
ing, sw:h  oommlssloners  were  appointed,  and 
they  returned  their  award  or  report  into 
court,  and,  after  a  hearing  before  a  single 
Justice,  the  award  was  accepted.  The  case 
now  comes  before  us  on  an  appeal  by  the 
city  of  Lynn  from  the  decree  accepting  the 
award,  and  was  submitted  on  briefs.  We 
find  no  statement  that  any  objection  was 
taken  by  the  dty  at  any  earlier  stage  of  the 
case,  and  no  other  city  or  town  raises  any 
question, 

1.  The  first  objection  now  urged  to  the 
award  is  that  the  commissioners  were  moc 
authorized  to  determine  the  proportions  to 
be  iNiid  by  the  several  cities  and  towns  be- 
fore the  construction  of  any  parks  in  said 
district,  or  before  the  expenses  were  actually 
Incurred.  During  the  bearings  before  the  com- 
mlssionets  the  town  of  Wakefield  took  an  ob- 
jection which  may  have  been  intended  to  in- 
clude this,  but  it  was  abandoned,  and  neither 
the  city  of  Lynn  nor  any  other  city  or  town 
renewed  it  before  the  commissioners,  or  at 
the  hearing  before  the  single  Justice.  There 
is  no  general  principle  which  prerenta  the  ac- 
tiuil  raising  of  money  by  taxation  for  a  spe- 
dflc  object  yet  to  be  accomplished.  King- 
man V.  Commissioners,  153  Mass.  566,  584,  27 
N.  E.  778.  There  is  still  less  reason  for  hold- 
ing that  there  can  be  no  determination  of 
the  proper  proportions  for  each  city  and 
town  to  pay  until  the  expenses  are  actually 
incurred  and  the  work  finished.  The  defend- 
ant's objection  must  rest,  therefore,  on  the 
terms  of  the  particular  statute.  St  1893,  c 
407.  But  we  find  nothing  therein  which  ex- 
presses or  implies  that  the  commissicmers 
shall  await  the  construction  of  the  parks  be- 
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(ore  proceeding  to  determine  the  proporttons: 
The  Qommon'weaUb  has  to  Issue  its  scrip  or 
certificates  I)efore  tliat  time,  and  there  is 
nothing  wliich.  shows  an  intention  on  the> 
part  of  the  legislature  to  pps^ne  the  ap- 
porti<Munent  among  the  cities  and  towns.  ' 

2.  It  is  contended  that  if,  by  the  statutes, 
the  commisqipoers  might  equitably  apportion 
the  amount  to  be  paid  by  the  seTeral  cities 
and  towns  before  the.  construction  either  of 
a  park  or  a  boulevard,  and  -witbont  definitely 
ascertaining  what  expenses  had  been  incnr- 
red  under  said  acts,  then  said  acts  are  uncou- 
stitutionaL  But  we  see  no  objection  to  the 
constitutionalltr  ot  the  statute.  Kingman  v. 
Commissioners,  158  Mass.  566,  584,  27  N.  £2. 
778,  and  cases  there  cited. 

3.  The  city  of  Lornn  objects  that  it  will 
derive  no  advantage  from  a  connection  with 
the  Metropolitan  jfexk.  system,  and  ought  not 
to  be  included  in  it.  This  is  a  question  for 
the  legislature,  and  not  for  us;  and,  besides, 
we  have  no  sufficient  facts  to  enable  us  to 
form  an  opinion  upon  it,  if  it  were  in  any 
aspect  a  Judicial  question. 

4.  It  is  suggested  that  the  proportion  as- 
sessed upon  the  city  of  Lynn  will  carry  its 
mtmicipal  debt  beyond  the  debt  limit  fixed 
by  St  1885,  c.  312.  We  do  not  know  the 
amount  of  the  existing  debt  of  the  city  ot 
I^ynn,  and  we  have  no  facts  before  us  to  en- 
able us  to  determine  any  question  founded 
on  this  suggestion. 

5.  It  is  argued  that  it  is  essential  that  it 
should  fuUy. appear  in  the  report  of  the  com- 
missioners that  the  assessment  was  made 
on  the  principle  that  the  city  of  Lynn  is  ben- 
^ted  by  the  constructed  work,  and  does  not 
exceed  the  benefit  conferred.  TtUs  objection, 
howerer,  is  disposed  of  by  the  decision  in 
Kingman  t.  Commissioneis,  153  Mass.  566, 
57&-«88,  27  N.  E.  77a 

6w  It  la  also  argued  that  the  special  ben- 
efits received,  if  any,  must  be  confined  to  the 
benefits  received  from  any  of  the  open  spaces 
or  pai&s  in  the  condition  they  were  in  at  the 
time  the  assessment  was  made.  But  this  ar- 
gument falls  with  the  last. 

7.  It  is  contended  that  the  report  is  de- 
fective in  not  showing  what  amount  has 
been  expended  under  the  park  and  boulevard 
acts.  But  no  such  statement  is  necessary. 
The  commissioners  were  merely  to  determine 
proportions.  Since  this  case  was  submitted 
upon  briefs,  and  taken  into  consideration  by 
the  court,  two  supplemental  briefs  in  behalf 
of  the  cil7  of  Lynn  have  been  sent  to  the 
court  This  coarse  is  irregular,  and  we  do 
not  intend  to  sanction  it  as  a  precedent;  but 
notice  having  been  given  to  the  petitioners, 
and  no  objection  being  made  by  them,  we 
will  consider  the  points  presented. 

8.  It  is  further  urged  that  the  apportion- 
ment is  illegal  because  it  is  made  up  by  in- 
eluding  within  the  total  amounts  appropriat- 
ed the  sum  of  $300,000  which  the  park  com- 
missioners were  authorized  by  St  1884,  c. 
600,,  to  expend  along  or  near  Charles  river, 


and  that  the  apportionment  was  varied  there- 
by. It  was  within  the  power  of  the  legisla- 
ture to  authorize  or  to  require  such  special 
reasonable  expenditures  in  prescribed  places 
as  it  deemed  best  This  was  also  done  by 
St  1884,  c.  483,  which  authorized  the  park 
commissioners  to  take  land  in  Revere,  and. 
In  oj^er  to  meet  the  expenses  Incorred  under 
this  and  other  acts,  increased  the  sum  which 
they  were  authorized  to  expend  by  $500,000. 
It  was  imneceesary  for  the  commissioners  to 
set  forth  their  manner  of  reaching  their  re- 
sult with  such  minuteness  as  they  have  done, 
bat  we  see  no  error  in  the  particular  which 
is  objected  to  (Kingman  v.  Commissioners, 
153  Mass.  566,  578-682.  27  N.  B.  778);  nor 
should  we  reject  their  report  unless  for 
strong  reason  (In  re  Old  Colony  R.  Co.,  163 
Mass.  356,  859,  40  N.  B.  198).  How  far  the 
court  will  in  any  case  revise  the  proceedings 
and  determination  of  such  a  commission,  un- 
less upon  a  matter  of  Jurisdiction,  we  need 
not  consider  in  this  case. 

9.  Finally,  It  Is  said  that  the  commission- 
ers made  a  mistake  in  their  award  by  calling 
the  unapplied  balance  appropriated  by  St 
1881,  c.  288,  $116,000,  whereas  it  should  read 
$206,000.  We  do  not  see  that  this  apparent 
mistake  in  the  recital  of  the  facts  by  the 
conunl88i(mer8  affected  their  award  as  to  the 
proportion  for  each  city  and  town  to  pay. 
The  result  is  that  the  decree  accepting  the 
award  is  affirmed.    Decree  affirmed. 


NEWMAN  et  id.  t. 


(M  Oblo  St  273) 
KINO. 


(Supreme  Ourt  of  Ohio.    March  17,  1896.) 

Pbomissobt  Notb— Altbbatiok  or  Datb  bt 
Paykb. 

The  date  borne  by  a  promissory  note  is  a 
material  part  thereof,  and  if  the  payee,  without 
tbe  knowledge  or  consent  of  the  maker,  alter  its 
date  after  the  note  has  been  delivered  to  him, 
such  act  renders  the  instrument  void,  even  in  the 
Iiands  of  an  innocent  Indoraee  for  value. 
(Syllabus  by  tbe  Court) 

Error  to  circuit  court,  Morgan  county. 

This  action  was  brought  in  the  court  of 
common  pleas  of  Morgan  county  by  tbe  de- 
fendant in  error,  Charles  J.  King,  as  the  in- 
dorsee of  a  promissory  note,  against  the  mak- 
ers thereof,  Ida  Newman,  Martha  Martin, 
and  GretM'ge  Martin.  The  verdict  and  Judg- 
ment of  the  court  of  common  pleas  were  for 
the  makers  ot  the  note.  The  cause  was  tak- 
en on  error  to  the  circuit  court,  where  the 
Judgment  of  the  court  of  common  pleas  was 
reversed.  One  of  the  grounds  of  reversal 
was  that  tbe  latter  court  erred  in  its  instruc- 
tions to  the  Jury,  as  well  as  by  ite  refusal  to 
instruct  the  Jury  as  requested  by  the  plaintiff 
below.  Thereupon  the  plaintiffs  in  error 
brought  the  cause  to  this  court  to  obtain  a 
reversal  of  the  Judgment  of  the  circuit  court, 
and  an  affirmance  of  that  Of  the  court  of 
common  pleas.   Affirmed. 
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B.  M.  Stanberty  and  Tonnehlll  &  Lyne,  for 
plaintiffs  In  error.  McBlbennejr  &  Danf ord, 
tor  defendant  in  error. 

BRADBURT,  J.  Tlie  promissory  note  that 
was  the  subject  of  this  action  was  executed 
by  Ida  Newman,  Marttia  Martin,  and  Oeorge 
Martin,  and  delivered  to  the  payee,  J.  C. 
Frampton.  By  successlTe  indorsements, 
made  in  due  course  of  business,  and  before 
due,  tbe  note  was  transferred  to  defendant 
in  error,  Charles  J..  King,  for  value.  Tbe 
makers  of  the  note  answered,  contesting, 
among  other  defenses,  Its  validity  on  the 
ground  tliat  the  payee,  after  its  delivery  to 
him,  and  without  their  knowledge  and  con- 
sent, altered  its  date  from  June  22,  1890,  to 
June  23,  1890.  This  was  denied  by  the  hold- 
er of  the  note,  defendant  in  error,  in  his  re- 
ply. Upon  the  issue  thus  arising,  and  after 
the  testimony  bearing  thereon  had  been  giv- 
en to  the  Iniy,  tbe  bolder  of  the  note,  de- 
fendant in  error,  requested  the  court  to 
charge  the  jary  as  follows:  "If  the  jury  And, 
from  the  evidence,  that  J.  C.  Fiainpton  did 
alter  the  date  of  this  note  from  June  22,  1890, 
to  .June  23,  1890,  and  further  find  that  such 
alteration  was  only  for  the  purpose  of  mak- 
ing the  note  bear  its  true  date,  and  that  such 
alteration  did  in  fact  make  such  note  bear 
Its  true  date,  then  such  alteration  ia  an  im- 
material alteration,  and  Is  not  a  good  defense 
In  this  action."  But  the  court  refused  to  bo 
charge  as  requested,  to  which  refusal  the 
plaintiff  at  tbe  time  excepted.  Thereupon 
the  court  charged  the  Jury  upon  this  point 
as  follows:  "Now,  I  say  to  you,  as  matter 
of  law  In  this  case,  gentlemen,  that  if  you 
shall  find,  from  the  evidence  in  this  case, 
that  since  the  defendants  signed  the  note 
sued  upon  in  this  action,  the  same  has  been 
altered  by  the  payee  thereof,  J.  C.  Frampton, 
without  the  knowledge  or  consent  of  either 
of  these  defendants,  by  changing  the  date 
thereof  from  June  22  to  June  23,  that  such 
alteration  and  change  would,  in  law,  amount 
to,  and  would  be,  a  material  alteration,  and 
such  alteration  would  render  the  note  void  as 
to  these  defendants,  and  would  operate  to 
discharge  them  from  all  liability  thereon,  al- 
though you  may  believe,  from  the  evidence, 
that  the  plaintiff  took  the  note  in  the  regular 
course  of  business,  before  due,  for  a  valuable 
consideration  and  without  notice  of  such  al- 
teration." To  which  charge,  as  given,  the 
plaintiff  at  the  time  excepted.  The  verdict 
and  Judgment  were  against  the  validity  of 
the  note.  This  Judgment  the  circuit  court 
reversed,  on  the  ground,  among  others,  that 
the  court  of  common  pleas  erred  in  refusing 
to  charge  the  proposition  requested,  and  In 
charging  as  it  did  upon  the  subject. 

This  is  the  only  question  arising  on  tbe  rec- 
ord of  suflScient  importance  to  require  atten- 
tion. That  the  date  borne  by  a  promissory 
note  is  a  material  matter  is  not  seriously  con- 
tested. That  it  is  material,  we  think,  is 
clear,  upon  both  reason  and  authority.    Tiie 


time  of  payment  and  the  bar  of  the  statute 
of  limitations  depends  upon  its  date.  If  the 
date  of  a  promissory  note  may  be  changed 
one  day,  why  not  two  days?  If  two  days 
are  not  material,  what  number  shall  be  held 
to  be  material?  No  satisfactory  answer  can 
be  made.  By  changing  its  date,  the  identity 
of  the  instrument  is  destroyed,  and  it  is  no 
longer  the  contract  made  by  the  parties. 
Bowers  V.  Jewell.  2  N.  EL  643;  Wood  v. 
Steel,  6  WalL  80;  Inglish  y.  K-eneman,  5  Ark. 
377;  Miller  v.  GUleland,  19  Pa.  SL  119; 
Brown  t.  Straw,  6  Neb.  536.  The  authorities 
bearing  upon  this  proposition  are  quite  nu- 
merous, but  to  cite  them  farther  would  be  a 
work  of  supererogation.  If  by  reason  of  the 
altemtion  it  has  ceased  to  be  the  contract  of 
the  parties,  the  defense  thus  arising  is  avail- 
able against  an  Innocent  purchaser.  Charl- 
ton V.  Reed,  61  Iowa,  166,  16  N.  W.  64; 
Gronkhlte  v.  Nebeker,  81  Ind.  819;  Haskell 
V.  Champi(Hi,  30  Mo.  136;  Wood  t.  Steele,  6 
Wall  80.  Other  authorities  could  be  cited, 
but  we  do  not  think  It  at  all  necessary  to 
support,  by  an  extended  list  of  precedents,  a 
proposition  so  obviously  consistent  wltb 
sound  reason. 

The  defendant  In  error  contends  that,  al- 
though the  date  which  a  promissory  note 
bears  may  be  a  material  matter,  yet  that,  aa 
the  note  in  controversy,  according  to  the  in- 
tention of  all  the  parties  to  It,  should  have 
been  dated  June  23,  instead  of  June  22,  1890, 
an  alteration  made  by  the  payee  honestly 
and  in  good  faith,  after  its  delivery  to  him, 
that  merely  caused  the  instrument  to  ex- 
press the  date  intended,  even  if  done  with- 
out the  knowledge  or  consent  of  the  makers, 
would  not  render  the  note  void.  This  conten- 
tion finds  support  from  reputable  autborl- 
Uea.  In  Duker  t.  Franz,  7  Bush.  273,  a 
promissory  note  had  been  dated  in  1868,  and 
the  payee  altered  the  date  to  1869,  by  chan- 
ging the  figure  "8"  to  "9,"  without  the  knowl- 
edge or  consent  of  the  maker.  The  court 
maintained  the  yalldlty  of  the  note  on  the 
ground  that,  in  its  altered  condition,  it  con- 
formed to  the  intention  of  the  parties.  The 
same  doctrine  is  maintained  in  Mississippi 
(McRaven  t.  Orialer,  53  Miss.  542)  and  in 
Maine  (Hervey  v.  Harvey,  16  Me.  357).  In 
the  latter  case,  however,  great  weight  was 
given  to  the  fact  that  the  maker  knew  of 
the  mistake,  while  tbe  other  parties  did  not, 
and  the  court  seemed  to  be  of  opinion  that 
his  attempt  to  avail  himself  of  the  altera- 
tion as  a  defense  constituted  a  fraud  upon  the 
plaintiff.  Id.,  869;  Olute  y.  Small,  17  Wend. 
238;  Bowers  v.  Jewell,  2  N.  H.  543.  Other 
cases,  cited  as  sustaining  this  doctrine,  do  not 
support  It  to  the  extent  claimed  for  them. 
Thus,  in  Johnson  v.  Johnson's  Estate,  68 
Mich.  625,  33  N.  W.  413,  which  was  an  action 
to  charge  the  estate  of  tbe  principal  maker 
of  a  promissory  note  for  the  debt  evidenced 
thereby,  a  note  had  been  given,  on  October 
23,  1876,  for  the  balance  due  on  an  account 
stated  betwera  tbe  parties^  bot  by  mistake 
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was  dated  October  23,  1875.  The  trial  court 
found  that  the  payee  honeBtly,  and  with  no 
fraudulent  intent,  changed  the  "6"  to  a  "e." 
This  was  done  wlthont  the  knowledge  or  con- 
sent of  the  makers.  Afterwards  the  princi- 
pal made  two  payments  on  the  note,  upon 
which  circumstance  some  stress  was  placed 
by  the  court,  although  It  does  not  appear  that 
he  knew  of  the  alteration,  when  the  payments 
were  made.  The  wife  of  Johnson  bad  signed 
the  note  as  surety.  The  court  seemed  to  be 
of  opinion  that  the  alteration  changed  the 
contract  and  discharged  the  wife,  for  the 
court  said,  "The  fact  that  Mrs.  Johnson  was 
not  bound  by  ^he  note  would  not  discharge 
her  husband,  for  whom  she  signed  as  sure- 
ty." The  claim  was  allowed  against  the  es- 
tate of  the  principal.  The  reasoning  of  the 
court  is  not  very  clearly  set  forth,  but  snffl- 
cient  appears  to  show  that  the  decision  was 
'quite  as  much  due  to  the  theory  that  the 
original  consideration,  the  account  stated, 
would  support  the  claim  as  to  any  other 
principM;  the  conrt  saying:  "And,  farther- 
more,  the  account  stated,  which  was  the 
foundation  of  the  note,  would  form  a  new 
basis  of  indebtedness."  In  some  cases  the 
alteration  was  sustained  on  the  ground  that 
It  was  made  by  an  agent  of  the  maker  or 
drawer  before  delivery.  Brutt  v.  Pleard, 
Ryan  &  M.  S7;  Van  Brunt  t.  EotT,  35  Barb. 
.501;  In  other  cases  the  note  or  bill  of  ex- 
cliange  was  held  valid,  notwithstanding  the 
insertion  of  a  word,  without  the  knowledge 
of  the  maker  or  drawer,  upon  the  ground  that 
the  word  inserted  was  implied  by  the  contents 
of  the  instrument. 

The  question  raised  by  the  instructicms  giv- 
en and  refused  relates  solely  to  the  effect  to 
be  given  to  a  promissory  note  after  Its  date 
has  been  altered  by  the  payee  without  the 
knowledge  or  consent  of  the  maker.  Tbe 
question  Is  one  of  public  policy.  Doubtless, 
all  minds  will  concur  In  the  proposition  that, 
after  a  written  Instrument  has  been  altered 
in  a  material  matter,  it  no  longer  retains  Its 
identity.  It  Is,  In  fact,  a  new  contract,  and 
Imposes  obUgatlons  and  secures  rights  differ- 
«nt  from  those  It  imposed  or  secured  at  its 
origin.  Nor  will  any  reasonable  mind  con- 
tend that  one  of  the  parties  to  a  written  In- 
strument may  alter  It  without  the  consent 
of  the  others,  so  that  it  will  express  any- 
thing not  intended  by  the  parties.  The  con- 
tention is,  however,  that  it  may  be  altered 
by  one  party  alone  without  the  knowledge  or 
consent  of  the  others,  If,  In  its  altered  condi- 
tion, it  conforms  to  the  Intention  of  the  par- 
ties, and  the  alteration  was  honestly  made; 
an4  that,  that  being  true.  It  may  be  enforced 
in  its  altered  condition.  The  reasoning  is 
that  as,  in  its  changed  condition.  It  expresses 
the  intention  of  the  parties,  no  Injury  has 
been  done  by  the  alteration.  That,  no  doubt, 
is  true,  in  every  case  of  an  alteration,  in  so 
far  as  it  concerns  the  parties  affected  by  it. 
If,  in  its  altered  state,  It  requires  the  obligor 
to  do  ttie  particular  thing  he  agreed  to  do,  no 


personal  wrong  has  been  inflicted  on  Iiim. 
In  this  view  of  the  matter,  the  number  and 
extent  of  the  alterations  are  Immatorlal,  for, 
however  great  and  numerous  they  may  hap- 
pen to  be,  the  Instrument,  in  its  cihanged  con- 
dition, requires  the  obligor  to  do  just  what 
he  promised,  and  tfaereftire,  in  good  con- 
science, ought  to  do.  The  question,  however, 
does  not  rest  solely  upon  this  aspect  of  the 
matter.  Regard  should  be  bad  to  the  poli- 
cy of  maintaining  the  Integrity  of  written 
Instruments,  particularly  those  whose  char- 
acter or  nature  is  such  that  their  possession 
and  custody  belong  to  one  party  only.  Prom- 
issory notes  are  of  this  class.  This  policy, 
we  tlilnk,  denies  to  the  custodian  of  a  writ- 
ten instmment,  to  whose  possession  its  nature 
necessarily  confides  it,  the  power  to  alter  Its 
terms  in  any  material  matter  whatever.  In 
order  that  it  may  conform  to  his  notion  of 
what  the  parties  Intended  when  it  was  exe- 
cuted. Deliberate  tampering  with  written 
instruments  by  their  obligees,  upon  any  pre- 
tense whatever,  should  not  be  encouraged. 
If  the  right  to  do  so  in  respect  to  any  ma- 
terial matter  should  be  established,  the  priflci- 
ples  by  which  satisfactory  limits  can  be  fix- 
ed to  such  right  are  not  apparent;  and.  It 
established,  the  nature  of  the  right  Is  such 
tliat  probably  it  would  be  rarely  exercised 
by  the  prudent  and  conscientious  custodian 
of  a  written  instnment  in  any  case,  but,  in- 
stead, it  would  be  used  chiefly,  if  not  alto- 
gether, by  those  at  whose  hands  its  exercise 
would  be  fraujTht  with  peril  to  the  Integri- 
ty of  written  Instruments,  namely,  those  who, 
If  not  actually  unscrupulous,  are  at  least  re- 
gardless of  the  rights  of  others.  Where,  by 
mistake,  a  written  instrument  does  not  con- 
form to  the  Intention  of  the  parties,  and  they 
cannot  agree  respecting  the  mistake  and  its 
correction,  an  adequate  remedy  has  been  pro- 
vided, according  to  the  principles'  of  equity 
jurisprudence,  by  courts  having  jurisdiction 
to  correct  such  mistakes  where  rules  of  evi- 
dence appropriate  to  establish  the  fact  of 
mistake  are  prescribed  and  enforced. 

In  this  state  an  alteration  appearing  on  the 
face  of  a  promissory  note  Is  presumed  to  have 
been  made  at  or  before  the  time  of  its  execu- 
tion, and  the  burden  of  proof  Is  cast  upon  one 
who  seeks  to  establish  the  contrary  (TraidE- 
lln  V.  Baker,  48  Ohio  St  296,  27  N.  B.  550); 
and  this  seems  to  be  the  rule  that  generally 
prevails  throughout  the  United  States  (Bail- 
ey V.  Taylor,  11  Conn.  531;  Speake  v.  U.  8., 
9  Cranch.  37;  Wickes  v.  Caulk,  6  Har.  A  J. 
36).  This  presumption,  that  an  alteration  ap- 
pearing on  the  face  of  a  written  instrument 
was  made  at  or  before  Its  execution.  Is  an 
additional  and  obvious  reason  for  denying 
to  the  custodian  of  any  Instrument  to  which 
the  presumption  applies  any  authority  to 
change  its  terms  in  a  material  respect  Oth- 
erwise, a  party,  by  his  own  act,  may  change 
the  burden  of  proof,  and  thus  deprive  the 
other  party  of  a  valuable  right  Before 
the  alteration  was  in  fact  made,  should  he 
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have  soaght  a  cbrrectloii  tbroagh  the  medi- 
am  of  a  cotirt  of  Justice,  the  burden  would 
Jiave  rested  upon  him  to  eatabUsh  the  mis- 
take by  clear  and  convincing  evidence.  Hav- 
ing made  tbe  alteration,  vrben,  perhaps  years 
afterwards,  he  seeks  the  enforcement  of  the 
Instrument  In  Its  altered  state,  this  ex  parte 
act,  by  its  Inherent  force,  raises  a  presump- 
tion that  the  alteration  had  been  made  at  or 
before  its  execution,  and  thus  the  burden  of 
establishing  the  fact  that  tbe  alteration  was 
made  afterwards  is  thrown  upon  tbe  par^ 
who  alleges  It. 

We  are  not  at  this  time  concerned  as  to 
the  effect  that  a  material,  though  innocently 
made,' alteration  of  a  written  instrument  may 
have  upon  the  rights  of  the  beneficiary  In  it 
to  recover  on  account  of  the  original  consid- 
eration moving  between  the  parties,  nor  with 
his  right  to  restore  the  Instrument  to  Its  orig- 
inal condition  and  to  enforce  it  when  thus  re- 
stored, because  the  only  question  raised  by 
the  record  relates  to  the  right  to  recover  up- 
on the  instrument  itself  In  its  altered  condi- 
tion; for  the  instructions  given  and  refused 
by  tbe  trial  court,  to  which  exceptions  were 
taken,  bore  upon  this  last  question  only.  The 
action  was  brought  by  an  Indorsee,  who 
•ought  a  recovery  upon  the  Instrument  It- 
self. The  makers  denied  that  the  instru- 
ment was  the  on<«  they  had  executed,  because 
its  date  had  been  altered  without  their  knowl- 
edge or  consent  This  was  the  issue  to 
which  the  instructions  In  controversy  relate, 
and  we  think  tbe  court  of  common  pleas  laid 
down  tbe  correct  rule  upon  the  subject  Tbe 
view  we  have  adopted  finds  support  among 
the  text  writers,  and  in  the  decisions  of  courts 
of  high  authority.  Ingllsh  v.  Breneman,  6 
Ark.  377;  Charlton  v.  Reed,  61  Iowa,  100, 
16  N.  W.  64;  Wood  v.  Steele,  6  WaU.  80; 
Haskell  V.  Champion,  30  Mo.  136,  138;  1 
Thomp.  Trials,  {  1395;  Evans  v.  Foreman, 
60  Mo.  449;  Moore  v.  Iieesee  of  Brickham, 
4  Bin.  1;  MlUer  v.  GiUeland,  19  Pa.  St 
119:  However,  the  Judgment  of  reversal  was 
not  placed  solely  upon  the  ground  of  error 
In  the  charge  given  and  refused,  bat  rested 
also  upon  the  action  of  the  court  of  common 
pleas  in  excluding  evidence  offered  by  the 
defendaat  in  error,  plalntlfl  below,  which 
evidence  we  think  was  material  and  compe- 
tent Therefore  the  Judgment  of  reversal 
was  correct  and  will  be  affirmed.  Judgment 
affirmed. 


(54  Ohio  St.  416) 

In  re  KING. 
(Supreme  Court  of  Ohio.     March  31,  1896.) 
Disbarment  or  Attobnbt— Rbikstitehekt. 
After   an  attorney   has   been  disbarred, 
the  Judgment  remaining  unreversed,  he  cannot 
apply,  as  in  the  Gnst  mstance,  for  admission. 
His  remedy,  in  such  case,   ia  to  apply  to  tbe 
court  in  which  he  was  disbarred,  to   be  rein- 
stated, which  may  be  done  on  a  proper  showing 
«f  reformation,    ir   for  other  satisfactory  rea- 
sons arising  after  the  diabarxnent 
<Syllabo>  by  tbe  Court) 


On  February  11, 1882,  John  A.  King,  tbea 
an  attorney  at  law  In  this  state,  was  dis- 
barred by  the  Judgment  of  the  court  of  cmn- 
mon  pleas  of  Henry  county.  The  charges 
bad  been  duly  ffied  and  a  hearing  had  <m  the 
evidence.  There  were  two  charges,  support- 
ed by  specifications:  One,  that  he  had  been 
convicted  of  an  oSenae  involving  moral  tur- 
pitude; the  other,  that  be  had  be^i  guilty  of 
unprofessional  conduct  Both  charges  and 
the  specifications  were  found  true,  on  which 
the  court  rendered  Judgment  disbarring  him 
from  practice  as  an  attorney.  In  June,  1894, 
on  the  certificate  of  an  attorney,  in  the  usual 
form  and  substance,  as  to  moral  character, 
citizenship,  and  recommendation  for  admis- 
sion, he  was  admitted  by  this  court  to  an 
examination,  which  waa  conducted  by  its 
committee,  and  on  such  examination,  and 
the  recommendation  of  the  committee,  w«s' 
admitted  to  the  practice  of  the  law  in  all 
the  courts  of  this  state,  and  the  usual  cer- 
tificate of  the  fact  of  admission  was  deliv- 
ered to  him.  The  facts  as  to  his  previous 
disbarment  vrere  not  communicated  to  tbe 
court  at  the  time,  and  it  had  no  knowledge 
thereof  until  some  time  afterwards,  when 
they  were  called  to  Its  attention  by  a  mem- 
ber of  the  bar  of  the  state;  and  proceedings 
were  then  institnted  by  tbe  attorney  general 
for  the  revocation  of  his  admission  and  tbe 
cancellation  of  his  certificate,  and  notice  was 
served  on  him.  A  trial  was  had  and  the 
facts  found  to  be  substantially  as  stated,  ex- 
cept that  It  was  shown  that  the  conviction 
for  an  offense  involving  moral  turpitude,  and 
which  constituted  one  of  the  grounds  of  the 
disbarment  had  been  reversed  by  the  dis- 
trict court  on  the  groond  that  the  facta 
charged  did  not  constitute  an  offoise  against 
the  laws  of  the  state.  The  Judgment  of  dis- 
barment however,  remained  in  full  force  and 
unreversed;  and  no  application  bad  ever  been 
made  to  set  It  aside,  or  for  a^  reinstatement 
The  respondent  stated  that  he  had  taken  the 
advice  of  counsel,  who  gave  It  as  their  opin- 
ion that  his  only  course  was  to  apply  for 
admission  in  the  usual  course,  and  that  this 
was  also  the  opinion  of  the  common  pleas 
Judge  of  Henry  county,  to  whom  he  had 
mentioned  the  matter.  But  no  one  advised 
him  to  the  effect  tbat  he  might  properly  do 
so  without  advising  the  court  as  to  the  his- 
tory of  his 


F.  S.  Monnett  Atty.  Gen.,  for  the  State. 
John  A.  King,  In  pro.  per. 

PER  CURIAM.  When  a  member  of  the 
bar  of  the  state  has  been,  upon  proper  pro- 
ceedings, disbarred,  and  tbe  Judgment  re- 
niains  in.  full  force  and  unreversed,  the  only 
remedy  of  the  party  is,  at  the  proper  time 
and  on  a  proper  showing,  to  apply  to  the  court 
in  which  he  was  disbarred  to  be  reinstated. 
The  court  rendering  the  Judgment  of  disb^ 
ment  retains  a  continuing  Jurisdiction  over 
tbe  subject  as  in  many  similar  oasea,  an4 
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may,  upon  a  proper  ahowbig  of  reformation 
of  the  party,  or  other  satisfactory  reasons 
orlBlng  after  the  disbarment,  reinstate  him 
In  the  practice  of  his  profession.  Readmla- 
■lon,  as  upon  application  and  examination  In 
the  first  Instance,  Is  not  the  proper  course. 
And  to  make  such  application  without  com- 
municating to  the  court  the  fact  that  the  ap- 
plicant had  been  disbarred  indicates  a  want 
of  moral  sense  Inconsistent  with  the  char- 
acter of  an  honorable  attorney.  Admission 
revoked,  and  certificate  ordered  canceled,  at 
the  costs  of  the  respondent 

CM  Ohio  St  «7) 

CITY  OF  CINCINNATI  t.  MAN88. 

(Supreme  Court  of  Ohio.     March  31,  18&6.) 

SracsT  Ihfboteiibnt  —  Pbtitioh  —  Estofpxl  of' 

PBmiOMCR, 

Where  an  owner  of  i>roperty  on  a  street' 
unites  with  others  in  a  petition  for  Its  improve- 
ment, statint;  ther^  the  number  of  feet  his  proi>- 
erty  abnts  on  the  street,  that  the  council  may  be 
informed  as  to  the  interest  of  the  petitioners, 
be  thereby  represents  to  the  council  that  he  has 
the  number  of  assessable  feet  stated  in  the  peti- 
tion; and,  after  the  Improvement  has  been  or- 
dered and  the  work  done,  he  Is  estopped  to  say 
that  be  has  a  less  nnmbor  of  feet  subject  to  as- 
sessment. 
(SylUbns  by  the  Court.) 

EJrror  to  circuit  conrt,  Hamilton  county. 

Action  by  John  Mapas  against  the  auditor 
of  the  dty  of  Cincinnati  and  the  auditor  and 
treaaorer  of  the  county.  Judgment  for  de- 
fendants in  the  court  of  common  pleas;  and 
on  appeal  to  the  circuit  court.  Judgment  waa 
rendered  for  plaintiff,  and  defendants  bring 
enxir.     Reversed. 

Frederick  Hertenstein  and  Wm.  H.  Whlt- 
taker,  for  plaintifts  in  error.  Charles  F. 
Droste,  for  defendant  In  error. 

MINSHALL,  J.  The  original  action  was 
commenced  In  the  court  of  common  pleas  of 
Hamilton  county,  by  John  Manss,  against  the 
andltCHr  of  the  city  of  Cincinnati  and  the  au- 
ditor and  the  treasurer  of  the  county,  and 
sought  to  enjoin,  in  part,  the  collection  of  cer- 
tain assessments  that  had  been  made  on  his 
prt^erty  for  an  Improvement  of  Carson  ave- 
nue In  the  city  of  Cincinnati,  from  Wabash  to 
Glenway  avenne.  The  case,  having  been 
heard  and  decided  agalmt  the  plaintiff  in  the 
common  pleas,  ^ras  appealed  by  him  to  the 
circuit  court,  and  was  there  heard  and. deter- 
mined on  the  pleadings  and  evidence.  The 
evidence  showed,  and  the  court  found,  that 
the  property  of  the  plaintiff  abutted  length- 
wise 417  feet  on  the  avenue,  but  did  not,  in 
fact,  front  thereon;  that  It  fronted  121  and  a 
fraction  feet  on  Warsaw  avenue,  and  a  like 
number  of  feet  on  Laclede  avenue.  So  that, 
under  the  rule  heretofore  adopted  aa  to  cor- 
ner lota.  It  should  have  been  assessed  for  the 
sum  of  243%  feet  only. 

But  It  further  appeared  in  the  case  that  the 
plalntlfl,  Manss,  was  one  of  the  owners,  re- 
siding on  the  avenue,  who  petitioned  the  proih 


er  board  for  tbe  fanprorement,  and  the  im- 
provement was  ord««d  upon  hla  petition,  and 
of  those  who  signed  with  him.  tinder  section 
2272,  Rev.  St,  a  peUdon  signed  by  three- 
fourths  in  Interest  of  the  owners  of  property 
abutting  upon  the  improvemaat  is  the  only  au- 
thority to  the  city  council  to  order  an  im- 
provement to  be  paid  for  by  assessments  on 
the  front  foot  In  the  petition  the  plaintiff 
represented  43.7  feet  the  length  of  his  prop- 
erty on  the  Improvement  and  in  ascertaining 
whether,  under  section  2272,  Rev.  St.,  the  pe- 
tition was  signed  by  tbe  requisite  number  In 
Interest  received  credit  for  417  feet  And  tbe 
question  now  arises  whether,  under  these  cir- 
cumstances, he  can  be  heard  to  say  that  he 
should  be  assessed  for  a  less  nnmlj^*  of  feet 
than  he  represented,  and  for  which  he  recelv- 
ed  credit,  on  the  question  whether  three- 
fourths  In  Into^st  had  signed  the  petition. 
We  think  not  It  would  not  only  be  con- 
trary to  equality  to  allow  an  owner  a  greater 
number  of  feet  as  a  f  eUtloner  in  procuring 
an  improvement  than  he  Is  to  be  assessed  on 
in  paying  for  It  but  it  would  defeat  the  eq- 
uity and  policy  of  the  statute.  The  language, 
"three-fourths  In  interest"  as  used  in  the  stat- 
ute, necessarily  refers  to  the  Interest  the  peti- 
tioners have  in  the  cost  of  the  improvement 
It  represents  three-fourths  of  the  total  num- 
ber  of  feet  on  which  tbe  costs  of  tbe  improve- 
ment are  to  be  assessed.  If  it  referred  to  the 
benefits  of  the  improvement,  or  the  value  of 
the  lots  of  the  petitioners.  It  would  place  it  In 
the  power  of  those  having  the  least  to  pay  to 
compel  an  Improvement  largely  at  the  expense 
of  those  deriving  a  much  less  benefit  from  it 
If  the  nnml)er  of  feet  a  petitioner  represents 
himself  as  having  on  the  Improvement  is  not 
tbe  number  on  which  be  is  to  be  assessed,  in 
case  the  imiHrovement  is  ordered,  then  there 
Is  no  mode  by  which  It  can  be  determined, 
from  the  petlticm,  whether  the  requisite  num- 
ber have  asked  for  the  Improvement  It  Is 
certainly  not  the  business  of  the  council,  or  of 
the  board  of  Improvements,  to  ascertain  for 
themselves,  aliunde  tbe  petition,  whether  a 
petitioner  has  the  number  of  feet  subject  to 
assessment  represented  by  him  in  the  petition. 
What  he  represents  in  tbe  petition  must  as 
against  him,  be  taken  aa  true.  He  Is  estop- 
ped to  say  otherwise,  for  It  must  be  remem- 
bered that  the  very  purpose  of  stating.  In  a 
petition,  the  number  of  feet  each  petitioner 
has.  Is  to  enable  the  cooncll  to  determine 
whether  the  petitlonws,  in  the  aggregate,  rep- 
resent three-fourths  In  Interest  of  the  prox>er- 
ty  owners  to  be  assessed  for  the  Improvement 
And  every  one  who  signs  a  petition  of  this 
kind  must  be  held  to  know  the  purpose  and 
effect  of  it  There  is  nothing  in  the  case  of 
Tone  V.  City  of  C(dumbns,  39  Ohio  St  2S1, 
In  conflict  with  what  is  here  held.  It  was 
there  held  that  Tone,  by  having  signed  the  pe- 
tition for  the  Improvement,  was  not  estopped 
from  averring  and  proving  that  the  petitioB 
had  not  been  signed  by  tbe  requisite  two- 
thirds  In  interest,  required  by  the  statute  on- 
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der  which  the  i>roceediii£  was  had.  But  that 
is  not  this  case.  Manss  claims  that  he  has 
not  the  assessable  number  of  feet  represented 
in  the  petition  ttx  the  improyement,  which 
petition  was  signed  by  himself,— a  very  dif- 
ferent qnestlMi  from  that  in  the  case  of  Tone. 
The  view  here  taken  of  the  case  makes  the 
consideration  of  otiier  questions  presraited  in 
argument  mmecessary.  Judgment  reversed, 
and  petition  of  plaintiff  below  dismissed. 


(54  Ohio  St.  181) 

CINCINNATI  ST.  RY.  00.  ▼.  WRIGHT. 

(Sapreme  Court  of  Ohio.     Feb.  25,  1886.) 

Bill  or  Ezcbptions— Timb  of  Takiko — Capaoitt 
o»  Minor— GoNTBiBOTOKT  Nbqlioenoe. 

1.  Where,  dming  the  trial  of  a  civil  action, 
exceptioDB  are  taken  to  a  ruling  of  the  court  in 
respect  to  ita  charge  to  the  jury,  and  such  ruling 
is  afterwards  embodied  In  a  motion  for  a  new 
trial,  which  is  overruled,  the  time  (Rev.  St.  § 
5301;  90  Ohio  Laws,  203)  within  which  a  bill 
of  exceptions  may  be  taken,  setting  forth  such 
action  of  the  court,  should  l>e  computed  from 
the  date  wlien  the  motion  for  a  new  trial  was 
overrnled. 

2.  In  the  absence  of  evidence  on  the  subject, 
a  child  or  youth  of  any  given  age  should  be  held 
to  that  degree  of  intelligence  common  to  persons 
of  his  age.  The  circumstance  that  a  boy  of 
about  the  age  of  14  years  is  accustomed  to  per- 
form labor,  earn  wages,  and  go  to  and  from  his 
work  along  the  streets  of  a  populous  dty,  unat- 
tended, raises  no  presumption  that  he  is  more  in- 
telligent, or  has  greater  capacity  to  discern  and 
avoid  danger,  not  connected  with  his  occupation, 
than  is  common  to  other  boys  of  the  same  age. 

8.  Contributory  negligence,  to  defeat  a  re- 
covMy  for  injuries  received  on  account  of  the 
negligence  of  another,  should  consist  of  some 
act  or  omission  of  the  party  himself,  or  of  some 
third  person  to  whom  .such  party  bore  .the  rela- 
tion of  master  or  superior.  One  who,  uninvited 
or  without  the  knowledge  of  the  driver  of  a 
private  vehicle,  gets  upon  such  vehicle  for  the 
purpose  of  ridine,  and  rides  thereon,  does  not 
thereby  assnme  the  relation  of  master  or  superior 
towards  such  driver;  and  therefore  he  is  not 
chargeable  with  die  negligence  of  the  driver  In 
driving  or  managing  such  vehicle. 
(SyUabug  by  the  Court.) 

Error  to  circuit  court,  Hamilton  county. 

Action  by  William  W.  Wright  against  the 
Cincinnati  Street-Railway  Company,  in  tlie 
superior  court.  This  action  was  brought  to 
recover  damages  sustained  by  reason  of  the 
death  of  his  intestate,  which  death,  he  al- 
leged, was  caused  by  the  negligence  of  plain- 
tifl  In  error.  The  case  was  tried  to  a  Jury, 
and  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff  in  error,  defendant  below. 
Proceedings  in  error  were  instituted  in  the 
circuit  court  of  Hamilton  county,  where  the 
judgment  was  reversed,  and  a  new-  trial  or- 
dered in  the  superior  court,  on  the  ground 
that  the  latter  coxut  had  erred  in  giving  to 
the  jury  certain  Instructions  requested  by  the 
defendant  below,  and  in  refusing  to  Instruct 
the  jury  as  requested  by  the  plaintiff  below; 
Whereupon  the  cause  was  brought  to  this 
court  by  the  street-railway  company  to  ob- 
tain a  reversal  of  the  Judgment  of  the  circuit 
court     Affirmed. 


Paxton,  Warrington  8c  Boatet  and  K!t- 
tredge  &  Wilby,  for  defendant  In  error.  John 
W.  Wolf  and  Thoa.  Ia  Mlchle,  for  plaintiff  in. 
error. 

BRADBURY,  J.  The  circuit  court  revers- 
ed the  Judgment  of  the  superior  court,  upoa 
the  ground  tliat  the  latter  court  erred  in  in- 
structing the  Jury  as  requested  by  the  street- 
railway  company,  and  in  refusing  to  give 
certain  instmctlons  asked  to  be  given  by  the 
administrator,  plaintiff  in  that  court  The 
plaintiff  in  error  contends  that  the  bill  of  ex- 
ceptions taken  to  the  rulings  of  the  superior 
court  was  not  perfected  within  the  time  pre- 
scribed by  statute,  and  therefore,  not  being 
warranted  by  law,  was  InoperatlTe,  and  gave 
no  Jurisdiction  to  the  circuit  court  to  hear 
the  questions  upon  which  It  reversed  the 
Judgment  of  the  superior  court  It  is  con- 
ceded that  this  objection  was  not  made  in  the 
circuit  court,  and  for  that  reason  contention 
Is  made  that  this  court  should  not  listen  to  it 
now.  The  general  rule,  doubtless,  is  for  this 
court  to  disregard  questions  not  made  In  the 
court  whose  judgment  Is  under  review. 
However,  if  the  court  whose  Judgment  is  un- 
der consideration  was  withont  jurisdictioa 
over  the  subject-matter  in  contention,  the 
rule  does  not  apply,  and  that  question  may 
be  raised  here,  although  not  brought  to  the 
attention  of  the  lower  conrt  Doubtless,  an 
orderly  course  of  procedure,  and  thorough 
fairness  towards  that  court,  would  require- 
the  question  of  its  Jurisdiction  to  be  made 
there  in  the  first  instance;  but  a  failure  t» 
do  so  is  not  fatal  to  the  right  to  contest  the 
question  here. 

The  excepticms  to  the  ruling  of  the  trial 
court  in  giving  and  refusing  certain  special 
instructions  requested  by  the  parties  were 
made  on  the  8th  day  of  February,  1894,  the 
day  that  the  Jury  were  instructed.  A  motion 
for  a  new  trial  was  filed  February  10,  ISSM, 
including,  among  other  grounds  of  error,  the 
action  of  the  court  in  giving  and  refusing 
to  give  to  the  Jury  .a«ch  i^pedal  requests,^ 
which  motion  was  overruled,  and  a  Judgmoit 
entered  on  the  verdict  on  March  3,  1894.  On 
April  17th,  following,  a  period  of  45  days  aft- 
er the  motion  for  a  new  trial  had  been  over- 
ruled, and  68  days  from  the  day  of  exceptions 
were  noted,  the  plaintiff  below  presented  the 
bill  of  exceptions  to  the  trial  court  for  allow- 
ance; and  the  coiurt  then  extended  the  time 
therefor  10  days  beyond  the  time  allowed  by 
statute,  which  was  then  50  days;  and  on 
AprU  24,  1894,  within  the  period  of  the  10- 
days  extension,  the  bill  of  exertions  was 
signed,  sealed,  allowed,  and  <ndered  to  be 
made  a  part  of  the  record  in  the  cause.  This 
statement  of  the  dates  upon,  and  the  wder 
in,  which  the  several  material  events  occur- 
red, shows  that  the  bill  of  exceptions  was 
presented  to  the  trial  Judge,  for  an  extension 
of  time  for  signing  it,  on  the  forty-fifth  day 
from  the  overruling  of  the  motion  for  a  new 
trial,  and  the  sixty-eighth  from  the  day  the 
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charge  was  made  and  ^ueptlODa  thereto  not- 
ed; and  it  waa  aigned  by  the  lodge  seren 
days  later. 

The  statute,  by  Its  own  force,  aUowa  QO 
days  for  perfecting  a  bill  of  exceptions,  and, 
provided  It  ia  presented  to  the  trial  Judge  at 
least  B  days  before  the  50  days  have  expired, 
he  may  allow  10  days  more  for  the  purpose 
ot  signing  the  same.  Pugb  v.  State,  51  Ohio 
St  lie,  86  N.  B.  783.  It  is  therefore  appar- 
ent that  the  validity  of  the  bill  of  exceptions 
in  tills  case  depends  upon  the  event  from 
which  the  computation  of  time  shall  be 
made.  If  from  the  overruling  of  the  motion 
for  a  new  trial,  it  is  vaUd,  because  it  was 
presented  to  the  trial  Judge  on  the  forty- 
fifth  day  thereafter,  that  being  at  least  5 
days  befoce  the  expiration  of  the  50  days; 
the  Jndge  then  extended  for  10  days  the 
period  for  signing  the  same,  which  gave  for 
that  purpose  a  total  of  60  days.  On  the  sev- 
enth day  after  the  extension  was  granted, 
or  the  fifty-second  day  from  that  on  which 
the  motion  for  a  new  trial  was  overruled, 
the  bill  of  exertions  was  signed  by  him.  If, 
however,  the  computation  be  made  from  the 
day  on  which  the  charge  was  given  and  the 
exceptions  to  it  noted,  then  the  application 
for  an  extension  of  time,  and  the  subsequent 
signing  of  the  bill  of  exceptions,  were  both 
too  late;  the  former  having  been  made  68 
days  after,  and  the  latter  act  occurring  75 
days  after,  the  exceptions  had  been  noted. 
This  court  hdd  in  Earp  v.  Bailroad  Co.,  12 
Ohio  St  621,  that  a  party  who,  on  the  trial 
of  action,  takes  exceptions  to  the  dedsiou  of 
the  coort  ni)on  the  admission  of  testimony, 
and  to  the  charges  of  the  court  to  the  Jury, 
and  has  those  exceptions  reduced  to  writing, 
and  signed  by  the  Judge,  may  allege  error 
in  a  petition  filed  In  the  district  court  with- 
out filing  a  motion  for  a  new  trial  in  the  trial 
court  upon  those  grounds.  Doubtiess,  the 
law  is  the  same  now;  for  in  this  respect  the 
existing  statute  is  similar  to  the  one  then  In 
force.  Clounsel  contend  that  because  a  mo- 
tion for  a  new  trial  lb  not  necessary  to  pre- 
serve the  right  to  review  a  charge  of  the 
oonrt  the  time  within  which  a  bUl  of  excep- 
tions should  be  taken  for  that  purpose  begins 
to  run  from  the  day  the  charge  was  given. 
This  contention  wonld  be  sound  In  a  case 
where  a  motion  tor  a  new  trial  was  not 
made,  and  the  party  excepting  choose  to  rely 
upon  the  exception  taken  daring  the  course 
of  the  trial.  The  choice,  liowever,  is  with 
him.  By  the  express  terms  of  section  5301, 
Rev.  St,  he  may  indode  these  grounds  of 
error  in  the  motion  for  a  new  trial.  The  lan- 
guage of  the  section  referring  to  this  matter 
is:  Where  "the  exception  Is  to  the  decision 
of  the  court  on  a  moticm  •  •  •  for  a  new 
trial  for  misdirection  by  the  court  to  the 
Jury,  •  *  •  the  party  excepting  must  re- 
duce his  exceptions  to  writing,  and  present 
them  to  the  trial  Judge  or  Judges  for  allow- 
ance within  60  days  after  the  overruling  of 
the  motion  for  a  new  trlaL"  The  language 
v.43N.B.no.8 — 14 


of  this  section,  we  think,  fnlly  antborisM  a 
party  excepting  to  a  chatrge  of  the  court  to 
indude  the  alleged  error  In  the  motion  for  a 
new  triaL  It  is  Just  and  reasonable  to  af- 
ford, by  that  means,  an  opportunity  to  the 
trial  Judge  to  review  his  rulings,  which  often- 
times must  be  made  without  access  to  au- 
thorities or  time  for  deliberation;  and, 
where  this  ground  of  error  is  included  in  the 
motion  for  a  new  trial,  the  time  within  which 
the  bill  nt  exceptions  must  be  taken  runs 
from  the  overruling  of  such  motion.  We  are 
not  aware  of  any  holding  of  this  court  that 
can  be  construed  as  militating  against  these 
Tiewa  It  follows,  therefore,  that  the  bill  of 
exceptions  was  allowed  and  filed  within  the 
time  allowed  by  law. 

The  bill  of  exceptions  discloses  that  the  In- 
testate of  the  jdalntlff  below  was  a  boy 
about  14  years  old,  who  had  steady  employ- 
ment in  a  type  foundry  In  Cincinnati,  and 
was  accustomed  to  go  to  and  from  his  work 
unattended;  that  the  deceased  and  two  or 
three  other  boys,  on  the  evening  of  the  ac- 
cident Just  at  dark,  were  riding  along  one 
of  the  public  streets  of  Cincinnati  on  a  four- 
wheeled  dray,  without  the  knowledge  of  the 
driver;  that  while  the  boys  were  so  riding, 
a  street  car  of  the  defendant  below  collided 
with  the  dray,  and  thereby  caused  the  death 
of  the  intestate.  There  was  evidence  tend- 
tog  to  prove,  and  other  evidence  tending  to 
rebut  negligence  In  running  the  street  car, 
and  in  the  driver  of  the  dray,  contributing 
to  the  collision.  The  record,  however,  dis- 
doses  no  evidence  of  any  act  whatever  done 
by  deceased  that  contributed  to  produce  the 
collision.  Nor  was  there  any  evidence  what- 
ever of  negligence  on  his  part  that  contribut- 
ed to  his  injury,  unless  the  simple  fact  that 
he  was  riding  in  a  private  vehicle  without 
the  knowledge  of  the  driver,  along  a  public 
street  whereon  the  electric  street  railway 
was  operated,  and  was  killed  by  a  collision 
between  such  vehicle  and  a  street  car,  af- 
fords grounds  from  which  contributory  neg- 
ligence might  be  inferred  against  him. 

After  the  evidence  had  been  introduced, 
the  defendant  below  requested  the  court  to 
give,  and  the  court  did  give,  to  the  Jury, 
over  the  objections  of  plaintiff  below,  the 
following  special  instructions:  "(4)  If  you 
find  that  Joseph  Wright  was  fourteen  years 
old  and  upward  at  the  time  of  the  acci- 
dent and  was  intrusted  with  the  performance 
of  work,  so  that  be  was  earning  ordinary 
wages  of  such  a  boy,  and  was  accustomed 
to  going  without  guidance  or  assistancu  of 
his  parents  to  and  from  his  place  of  business 
or  employment  you  may  then  find  that  he 
was  chargeable  with  the  responsibility  of 
such  age  and  discretion,  and  to  the  observ- 
ance and  performance  of  ordinary  acts  of 
care;  that  is  to  say,  he  was  botmd  to  know 
the  danger,  if  there  were  danger,  in  riding 
upon  the  dray  in  the  way  described  by  the 
evidence,  and  especially  the  danger,  tf  there 
were  danger,  that  would  be  encountered  in 
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case  of  coUlslon  between  the  dray  and  any 
other  vehicle  or  car  when  riding  in  such  a 
position.  And  if  you  find  that  Joseph  Wright, 
at  the  time  of  the  accident,  was  sitting  or 
riding  upon  the  dray  in  question  In  a  hazard- 
ous or  dangerous  position,  then  I  ciiarge  you 
that  it  will  be  your  duty  to  consider  and  de- 
termine whether  he  was  guilty  of  contribu- 
tory negligence;  and,  if  you  find  he  was,  then 
the  plaintiff  cannot  recover."  Conceding  that 
the  danger  to  be  apprehended  from  the  act 
of  riding  upon  a  dmy  along  a  public  street 
of  a  populous  city,  upon  which  an  electric 
railway  was  being  operated,  was  so  great 
that  from  such  act  alone  negligence  might 
be  Inferred  against  an  adult  person  who 
should  do  so  in  the  manner  and  at  the  time 
tliat  the  intestate  did,  nevertheless  the  de- 
gree of  responsibility  imposed  by  the  fore- 
going proposition  upon  intestate  was  too 
high.  We  know  of  no  rule  of  law  that  im- 
poses upon  a  boy  of  14  who  may  go  out  to 
work,  and  earn  wages,  and  go  about  the 
streets  of  a  city  unattended,  a  higher  degree 
of  care  concerning  his  safety,  than  a  boy  of 
the  same  age  and  equal  Intelligence  who, 
unattended,  may  go  to  and  from  school,  or 
roam  about  the  streets  unemployed.  The 
record  does  not  show  any  attempt  to  prove 
that  the  Intestate  was  unusually  bright  and 
intelligent  There  Is  no  presumption  that  a 
boy  who  goes  out  to  work  for  wages  can  dis- 
cern danger  more  readily  than  one  who  does 
not  He  may  have  been  sent  out  to  earn 
wages  for  the  very  reason  that  he  was  dull 
at  his  books,  or  from  his  own  necessities  or 
those  of  his  parents.  The  subject  is  purely 
speculative.  Doubtless,  certain  occupations 
tend  to  quicken  the  perceptions  and  ripen 
the  Judgment  Whether  any  particular  oc- 
cupation has  accomplished  this  end  for  a  boy 
in  any  case  is  a  question  of  fact  for  the  de- 
termination of  the  jury,  and  not  one  of  law  to 
be  decided  by  the  court  The  Intestate,  in 
the  absence  of  proof  that  he  was  specially 
intelligent  was  bound  to  no  higher  care  re- 
specting his  personal  safety  than  other  boys 
of  his  age  were  accustomed  to  exercise  un- 
der similar  circumstances.  BoUing-Mlll  Co. 
v.  Corrlgan,  46  Ohio  St  283,  20  N.  B.  466. 

The  plaintiff  below  requested  the  trial 
court  to  give  the  following  preposition  to  the 
jury:  "(2)  If  the  jury  t)elleve  frcHn  the  evi- 
dence in  this  case  that  the  plaintilTB  Intes- 
tate, Joseph  Wright  was,  at  the  time  he  lost 
his  life,  riding  in  the  rear  part  of  a  wagon  or 
dray,  driven  by  one  Albert  ICees,  and  that 
the  said  intestate,  Joseph  Wright  had  noth- 
ing to  do  in  any  way  with  the  driving,  con- 
trol, or  management  of  said  wagon  or  dray 
by  said  Kees,  that  then  the  negligence  of 
said  Kees,  if  any  has  been  proved,  in  driv- 
ing said  vehicle  across  Elm  street  at  the  said 
intersection  of  Fifteenth  street  cannot  be 
imputed  to  the  said  intestate,  so  as  to  charge 
him  with  contributing  to  his  own  injury.  (3) 
The  jury  are  Instructed  that  If  they  believe 
from  the  evidence  in  this  case  that  the  plain- 


tura  intestate,  Joseph  Wright;  while  lawful- 
ly riding  on. a  wagon  or  dray  driven  by  Al- 
bert Kees  across  the  Intersection,  was,  on 
his  (Joseph  Wright's)  part,  killed  by  a  coUl- 
slon between  the  said  wagon  or  dray  on 
which  he  was  then  riding  and  one  of  the  de- 
fendant's street  cars,  and  that  such  collision 
was  caused  by  the  negligence  of  the  defend- 
ant Its  agents  or  servants.  In  running  its 
street  cars  at  and  across  the  public  crossing 
at  the  intersection  of  Kim  and  Fifteenth 
streets,  then  the  defendant  Is  liable  to  the 
plalntift  In  this  action.  If  the  jury  should 
find  that  such  coUlslon,  under  the  circum- 
stances stated  above,  klUed  the  plaintiff's  in- 
testate, Joseph  Wright  without  any  negU- 
gence  on  the  part  of  the  said  Intestate,  and 
was  caused  by  the  joint  and  concurring  ueg- 
Ugence  of  the  defendant  Its  agents  or  serv- 
ants in  charge  ot  the  street  car,  and  of  the 
driver  of  the  wagon  or  dray  on  which  the 
said  Intestate  was  then  riding,  that  then  the 
defendant  the  Cincinnati  Street-Ballway 
Company,  Is  liable  to  the  plaintiff  In  this  ac- 
tion." The  court  declined  to  submit  this 
proposition  to  the  jury,  which  niling  the  cir- 
cuit court  held  to  be  erroneous. 

In  Thorogood  v.  Bryan,  8  C.  B.  115,  the 
court  held  that  one  who  took  passage  In  an 
omnibus,  and  was  Injured  by  the  concurring 
negUgence  of  the  driver  of  the  vehicle  in 
which  he  was  riding  and  of  the  driver  of 
another  omnibus,  could  not  recover  on  the 
groimd  that  by  selecting  the  omnibus  in 
which  be  made  his  journey,  he  became 
Identified  with  it  Coatman,  J.,  saying:  "The 
passenger  Is  so  far  identified  with  the  car- 
riage In  which  be  Is  traveling  that  want  of 
care  on  the  part  of  the  driver  wiU  be  a  de- 
fense" for  an  injury  caused  to  such  passen- 
ger by  the  carelessness  of  the  driver  of  an- 
other carriage.  This  case  was  the  progen- 
itor of  this  branch  of  the  doctrine  of  imputed 
negUgence.  It  seems  Impossible  to  main- 
tain the  doctrine  as  announced  by  that  case 
except  by  assuming  that  the  party  injured, 
by  selecting  the  vehicle  In  which  he  was 
riding,  made  its  driver  his  servant  This  mo- 
tion was  expressly  repudiated  in  1887  by 
the  BngUsh  court  of  appeals,  and  the  case 
of  Thorogood  v.  Bryan  overruled  In  The 
Bemlna,  12  Prob.  Div.  58,  Lord  Bsher  saying 
(Id.  68):  "In  truth,  the  judgments  In  Thoro- 
good V.  Bryan  all  amount  to  saying  that,  by 
what  the  plaintiff  did  [taking  passage  In  an 
omnibus],  he  made  the  driver  his  agent,  so 
as  to  be  liable  for  his  acts,  as  If  he  (the  plain- 
tiff), had  himself  done  those  acts.  But,  if  he 
did  make  him  his  agent  at  aU,  he  most,  in 
consistency,  not  only  be  by  reason  of  sndi 
UablUty  deprived  of  his  remedy  against  third 
persons,  but  must  be  affirmatively  liable  to 
third  persons.  In  truth,  the  driver  in  the 
case  is  not  the  servant  or  the  agent  of  the 
passenger,  and  has  not  even  any  one  of  the 
attributes  which  are  evidence  of  being  even 
like  a  servant  or  agent"  This  later  view 
of  the  doctrine  of  imputed  negUgence  has 
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been  adopted  in  ttiis  state.  Transfer  Oo.  y. 
Kelljr,  &S  Ohio  St  86;  Boilway  Co.  v.  Badie, 
43  Ohio  St.  91,  1  N.  B.  619;  Dayis  ▼.  Ghar- 
nierl,  45  Ohio  St  470,  16  N.  B.  360;  RaUroad 
Ca  T.  Manson,  30  Ohio  St  451;  Railroad  Co. 
T.  Snyder,  18  Ohio  St  899.  The  same  view 
of  the  qnestlon  was  adopted  by  the  supreme 
court  of  the  United  States  in  Little  v.  Hack- 
ett,  116  U.  S.  866,  6  Sap.  Ct  381,  and  the 
doctrine  of  the  case  of  Thorogood  r.  Bryan 
repudiated  upon  tlie  ground  tliat  contrllra- 
tory  negligence  to  defeat  a  recovery  must  be 
that  of  the  party  injured,  or  of  some  one  to 
whom  he  stood  in  the  relation  of 'master  or 
superior,  and  that  such  relation  did  not  ezl^t 
between  the  driver  of  a.  public  hackney 
coach  and  one  who  hired  it  for  driving  about 
a  city  for  recreation  and  pleasure.  In  the 
course  of  bis  (q;>inIon,  Justice  S'leld  says: 
"Tliat  <me  cannot  recover  damages  for  an 
injury  to  the  commission  of  which  he  has 
directly  contributed  Is  a  rale  at  established 
law  and  a  principle  of  common  justice;'  and 
it  matters  not  whether  that  contribution  con- 
sists in  ttis  participation  in  the  direct  cause 
of  the  injury,  or  in  Itis  omission  of  duties 
which,  if  performed,  would  have  prevented 
it  If  his  fault  whether  of  omission  or  com- 
mission, has  been  the  proximate  cause  of  the 
injury,  he  is  without  remedy  against  one 
also  in  the  wrong.  It  would  seem  that  the 
converse  of  ttiis  doctrine  should  be  accept- 
ed as  sound;  that  when  one  has  been  in- 
jured by  tbe  wrongful  act  of  another,  to 
which  he  has  in  no  respect  contributed,  he 
should  be  oititled  to  compensation  in  dam- 
ages from  the  wrongdoer.  And  such  is  tbe 
generally  received  doctrine,  unless  a  contrib- 
utory cause  of  the  injury  has  been  the  neg- 
ligence or  fault  of  some  person  towards 
whnn  he  sustains  the  relation  of  superior  or 
master,  in  which  case  the  negligence  is  im- 
puted to  him,  though  he  may  not  have  per- 
sonally participated  in  or  had  knowledge  of 
It"  This,  we  think,  places  the  doctrine  of 
contributory  negligence  upon  a  sound  foun- 
dation. In  order  that  it  shall  operate  to  de- 
feat a  reeovery,  it  staonld  be  some  act  or 
omission  of  the  itarty  himself,  or  of  some 
one  towards  whom  be  stood  in  the  relation 
of  master  or  superior.  1  Shear.  &  R.  Neg. 
66.  The  driver  of  a  private  vehicle,  upon 
which  another  may  be  riding,  without  the 
driver's  knowledge,  is  in  no  proper  sense 
the  servant  or  agent  of  the  latter.  The  re- 
lation of  tbe  person  so  riding  may  be  that  of 
a  treiQ>as8er  to  the  owner  of  tbe  vehicle,  or 
even  to  the  driver;  but  he  Is  in  no  sense  of 
tbe  term  the  master  or  superior  of  the  driv- 
er. Nor  is  the  act  of  such  character  that  on 
account  of  it  he  should  be  denied  a  remedy 
for  Injuries  sustained  by  the  negligence  of 
another. 

The  intestate  in  this  cise,  even  if  he  was, 
without  the  knowledge  of  the  driver,  riding 
upon  a  wagon  or  dray  along  the  street  of 
Cincinnati,  did  not  thereby  violate  any  duty 
he  owed  to  the  street-railway  company.    It 


was  a  rhaibet  afFecting  himself,  on  one  side, 
and  the  owner  or  driver  of  the  vehicle,  on 
the  other.  Whether  the  latter  had  some  just 
grounds  of  complaint  or  not  did  not  concern 
the  street-railway  company.  True,  It  is  pos- 
sible that  the  driver  might  have  used  great- 
er care  than  he  did  had  he  known  the  Intes- 
tate was  on  the  vehicle.  That,  however,  is 
purely  speculative,  and  therefore  too  uncer- 
tain to  become  a  predicate  for  affecting  the 
respective  rights  of  the  parties.  However, 
If  it  should  be  conceded  that  the  driver 
would  have  been  more  careful  if  he  had 
known  tbe  boy  was  on  the  dray,  no  principle 
is  apparent  by  which  the  street-railway  com- 
pany could  be  relieved.  The  basis  of  its  Lia- 
bility is  its  own  wrongful  conduct;  and  in 
such  case  we  have  seen  its  only  way  of  es- 
caping fcom  the  conseQuences  of  this  wrong- 
ful conduct  is  through  some  wrongful  con- 
tributory act  or  omission  of  the  injured  per- 
son bims^If,  or  by  some  one  to  whom  he 
bore  the  relation  of.  master  or  superior;  and 
that  relation  is  not  created  by  the  simple 
act  of  boarding  a  private  vehicle  without  the 
knowledge  of  tbe  driver.  Judgment  af- 
flrmed. 

(ISl  III.  132) 

KEOKUK  &  H.  BRIDGE  CO.  v.  PEOPLE. 
(Supreme  Court  of  Illmois.  March  30,  1890.) 
Taxation  —  Absbssiibnt  —  Fbopebtt  Assbssed  — 

EVIDEKCE — COHPOBATIOSB — LeVT. 

1.  In  an  action  to  collect  taxes  assessed  up- 
on a  bridge  over  the  river  between  Illinois  and 
Iowa,  the  bridge  company  claimed  that  part  oi 
the  bridge  situated  in  Iowa  had  been  included 
in  the  asaesament,  which  stated  merely  that  the 
portion  of  the  bridge  to  the  state  line  was  as- 
sesaed.  At  the  time  of  the  assessment,  the  tax- 
es for  the  two  inreceding  years  had  been  assessed 
as  though  the  state  line  extended  to  the  draw  of 
the  bridge;  and  the  assessor,  who  avoided  direct 
answers  as  to  the  point  to  which  the  assessment 
extended,  testified  that  he  thought  the  state  line 
^tended  to  the  draw.  The  federal  eommiasicm, 
after  the  assessment  fixed  the  boundary  line  at 
about  1,000  feet  east  of  the  draw;  if  the  assess- 
ment had  been  only  to  snch  point,  the  valuation 
would  have  been  in  excess  of  the  valuation  up- 
on other  property;  whereas,  if  to  the  draw,  the 
valuation  would  not  have  lieen  excessive.  Held, 
that  it  sufficiently  appeared  that  the  assessment 
induded  a  portion  of  the  bridge  beyond  the  state 
line. 

2.  The  assessment  of  a  bridge  over  a  river 
between  two  states  may  be  attacked  in  an  action 
to  collect  the  taxes,  on  the  ground  that  a  por- 
tion of  the  bridge  without  the  state  was  includ- 
ed within  the  assessment 

3.  A  corporation  formed  by  the  consolida- 
tion of  a  domestic  and  a  foreign  corporation  is  to 
be  deemed  a  domestic  corporation  for  the  pnrpoae 
Of  the  taxation  of  its  property  subject  to  taxa- 
tion as  of  its  domicile. 

4.  Where  the  debts  of  the  corporation  exceed 
its  capital  stock,  so  as  to  deprive  it  of  any  actual 
value,  that  tbe  capital  stock  assessment  was  by 
the  board  of  equalisation  based  on  a  capital 
stock  in  excess  of  its  actual  capital  stock,  but 
at  an  amount  less  than  the  indebtedness,  is  im- 
material. 

5.  A  dtfical  enor  In  the  omission  of  the 
dollar  mark,  in  the  certificate  of  levy  upon  which 
a  special  school  tax  was  extended,  in  front  of 
the  amount  to  be  levied,  may  be  corrected  in  ai^ 
action  to  enfwce  tbe  tax  by  amendment 
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6.  Wbere  a  dtr  tax  ia  attacked  on  the 
grotmd  that,  at  the  time  of  its  levy  and  exten- 
non,  no  ordinance  authorizing  ita  levy  had  been 
passed,  proof  that  the  ordinance  was  filed  with 
the  coirn^  clerk  after  the  extension  of  the  tax 
la  not  sufficient  to  prove  that  the  tax  was  extend- 
ed bef(»«  iwssage  of  the  ordinance. 

Appeal  from  Hancock  consty  court;  Wil- 
liam 0.  Norcross,  Judge. 

Action  by  the  people  against  the  Keoknk 
&  Hamilton  Bridge  Company.  From  a  Judg- 
ment for  plaintltr,  defendant  appeals.  Be- 
yersed. 

Qeatga  Edmunds,  for  appellant  W.  H. 
Hartsell,  Sharp  &  Beny  Bros.,  and  Frank 
Halbower,  for  the  PeopI& 

BAKEB,  J.  This  Is  an  application  made 
at  the  May  term,  18»3,  of  the  county  court 
of  Hancock  county,  by  the  county  treasurer, 
for  Judgment  on  the  delinquent  tax  list  for 
the  taxes  assessed  for  the  year  1882  on  the 
property  of  the  Keokuk  &  Hamilton  Bridge 
Company.  The  company  appeared,  and  fil- 
ed objections  to  the  rendition  of  Indgment; 
and  the  cause  was  oontlnned.  At  the  fol- 
lowing August  term,  the  court,  over  the  ob- 
jectlMU  of  the  company,  made  an  order  al- 
lowing a  change  in  the  description  of  the 
tangible  property  assessed;  and  a  bill  of 
exceptions  was  taken,  and  the  cause  again 
continued.  There  was  a  hearing  and  trial 
upon  the  objections,  at  a  subsequent  term 
of  the  court;  and  at  the  May  term,  1894, 
a  judgment  was  entered  overruling  the  ob- 
jections, and  ordering  the  sale  of  the  east 
approach  of  the  Keokuk  &  Hamilton  Bridge, 
and  961.18  feet  of  the  east  end  of  the  main 
bridge  of  said  Keokuk  &  Hamilton  Bridge, 
for  the  entire  amount  of  the  tax,  both  per- 
sonal and  real,  asked  by  the  collector  in  tils 
apidlcatlon  for  judgment  The  bridge  com- 
pany was  allowed  this  appeal,  upon  giving 
bond  in  the  sum  of  (200,  and  depositing 
with  the  county  treasurer  ^,980.39,  that  be- 
ing the  amount  of  the  taxes  for  which  judg- 
ment was  rendered. 

One  of  the  objections  filed  by  the  bridge 
company  to  the  rendition  of  judgment  was 
that  In  the  valuation  and  assessment  of  the 
tangible  property  of  said  company,  about 
851  feet  of  the  bridge  of  said  company,  sit- 
uated In  Iowa,  was  by  the  assessor  valued 
and  assessed  as  In  HUnois,  and  was  not  sub- 
ject to  taxation  in  Illinois.  Keokuk  &  H. 
Bridge  Co.  v.  People,  145  HI.  596,  34  N.  E. 
482,  was  an  appeal  from  the  judgment  for 
the  taxes  of  the  years  1880  and  1891,  assess- 
ed against  the  property  of  the  appellant.  It 
was  there  held  that  the  jurisdiction  of  the 
state  of  Illinois  extends  to  the  thread  of  the 
Mississippi  river,  or  middle  of  the  channel 
of  commerce;  that  an  assessor  in  this  state, 
in  assessing  for  the  purposes  of  taxation  a 
bridge  over  said  river,  has  no  right  to  as- 
sess any  part  of  such  bridge  that  is  located 
beyond  the  boundary  line  of  this  state;  and 
that  section  295  of  the  revenue  act  relating 
to  the  assessment  of  bridges  partly  in  this 


state,  reqtdrea  the  assessor  to  gire  In  his 
description,  among  other  things,  the  metes 
and  bounds  of  the  ground  occupied  by  such 
bridge,  and  the  approaches  thereto,  from 
the  Illinois  shore  to  the  center  of  the  main 
channel  of  the  stream;  and  that  under  this 
statute,  It  U  the  dn^  of  the  assessor  to 
state  In  his  description  the  length  of  the 
bridge  and  approaches  assessed  by  him. 
And  we  there  found  that  the  assessor  had 
not  complied  with  this  statutory  duty  of 
stating  the  length  of  the-  bridge  and  ap- 
proach by  him  assessed;  and  found  from  the 
evidence  that  the  assessment  thore  involved 
waa  based  on  a  valuation  to  the  draw  of 
said  bridge,  and  that  said  draw  was  not 
located  In  the  center  of  the  main  channel 
of  the  river,  but  that  said  main  channel  was 
east  of  tbh  draw  from  100  to  160  yards,  and 
that  consequently  theassessor  assessed  prop- 
erty which  was  beyond  the  boundary  line 
of  this  state,  and  located  tn  the  state  of 
Iowa;  and,  for  the  error  In  that  regard,  the 
judgment  was  reversed,  and  the  cause  re- 
manded. The  record  herein  shows  that  the 
commission  app<^ted  by  the  decree  of  the 
supreme  conrt  of  the  United  States  in  the 
cause  of  Iowa  v.  Illinois,  147  U.  8.  1,  13 
Sup.  Ct  239,  to  ascertain  and  designate  the 
boundary  line  between  the  state  of  Iowa 
and  the  state  of  Illinois  at  the  nine  places 
where  bridges  cross  the  Mississippi  river  be- 
tween said  states,  haa  fixed  the  boundary 
line  at  a  p<^t  1,041  feet  and  8  inches  east 
of  the  crater  of  the  draw  or  pivot  span  of 
the  bridge  of  the  Keokuk  &  Hamilton 
Bridge  Company,  and  that  this  gives  961.18 
feet  as  the  portion  of  the  main  bridge  or 
bridge  proper  that  lies  east  of  the  boundary 
line,  and  in  the  state  of  Illinois,  and  lo- 
cates in  the  state  of  Iowa  the  860.82  feet  of 
the  main  bridge  that  lies  west  of  said 
boundary  line,  and  east  of  the  east  end  of 
the  draw. 

Appellant  contends  that  860.82  feet  of  the 
bridge  that  ia  located  Immediately  west  of 
the  boundary  line  of  this  state,  and  extends 
west  from  said  line  to  the  east  end  of  the 
draw,  was  included  in  the  part  of  the  bridge 
that  was  assessed  in  this  state  for  the  taxes 
of  the  year  1802  as  tangible  property  belong- 
ing to  it  The  description  of  the  property 
assessed,  as  made  by  the  assessor,  and  as 
shown  In  the  application  for  judgment  made 
by  the  collector  to  the  county  conrt  at  ita 
May  term,  1893,  was  identtcally  the  same, 
both  in  words  and  figures,  as  the  description 
of  the  property  assessed  for  the  years  1890 
and  1881,  as  it  appears  in  the  report  of  the 
prior  case.  146  lU.  696,  34  N.  E.  482.  Said 
description  stated  that  the  property  assessed 
extended  "to  the  state  line  between  the 
states  of  Illinois  and  Iowa,"  but  it  did  not 
state  the  length  of  the  part  of  the  bridge  that 
was  assessed.  The  question  is,  was  tlie 
prima  fade  case  made  by  the  return  that 
the  property  assessed  waa  all  within  'Jils 
state  overcome  by  the  evidence  found  Ir  Um 
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record?  J.  H.  Oole,  superintendent  of  the 
bridge,  testifies  tbat  be  was  present  on  the 
fourth  Monday  of  June,  1882,  at  the  time 
this  assessment  was  before  the  board  of  re- 
view In  the  town  of  Montebello;  that  W.  L. 
Outhile,  the  assessor  who  made  the  assess- 
ment, was  a  member  of  the  board,  and  was 
present;  and  that  he  (Gole)  Insisted  that  the 
assessment  should  show  the  lencrtb  of  bridge 
assessed,  and  that  the  assessment  should  be 
made  on  the  same  basis,  as  to  value,  as  oth- 
er property  in  the  township  was  assessed. 
He  says:  "I  finally  turned  to  Mr.  Outhrle, 
and  said,  'Mr.  Outhrle,  the  assessment  for 
1882  Is  made  on  the  same  basis  It  was  for 
1S80  and  1881?'  He  said,  'Yes,  sir.'  I  said, 
'It  goes  to  the  draw  span,  as  before,  does  it 
not?'  And  he  said,  'Yes,  sir;  It  does.'" 
Mr.  Guthrie,  the  assessor,  was  also  Intro- 
duced as  a  witness  by  the  appelant,  and  he 
was  evidently  an  unwUJlng  witness.  In  his 
testimony  he  neither  admits  nor  denies  the 
above  conversation,  and  manifestly  evades 
giving  direct  answers  to  the  questions  asked 
him.  At  the  Instance  of  appellee,  four  other 
persons  were  examined  as  witnesses  in  re- 
gard to  what  occurred  before  the  board  of 
review.  They  corroborate  Oole  as  to  the 
Questions  asked  by  him,  but  contradict  him, 
with  more  or  less  certainty,  as  to  the  an- 
swers Cole  claims  Guthrie  made.  They  all 
agree,  however,  that  Guthrie  "seemed  deter- 
mined not  to  answer  any  questions  that  Cole 
asked  him  in  relation  to  the  distance  he  as- 
sessed." Mr.  Outhrle,  the  assessor,  while 
being  examined  as  a  witness  in  behalf  of  the 
bridge  company,  In  response  to  the  question, 
"I  ask  you  at  what  point  on  the  bridge  at 
the  time  you  made  that  assessment  you  be- 
lieved the  state  line  to  be,"  answered:  "I 
can  only  answer  what  I  nndetstood  to  be 
the  state  line.  I  understood  It  was  close  to 
this  end  of  the  draw  of  the  bridge,— east 
end."  It  was  Guthrie's  statutory  duty  to  as- 
sess the  value  of  the  bridge  to  the  state  line. 
It  must  be  presumed  that  he  in  good  faith 
attempted  to  perform  that  official  duty,  and 
this  he  could  not  do  without  valuing  the 
bridge  as  far  west  as  the  place  where  he 
understood  that  line  to  be.  At  the  time  he 
made  the  assessment,  he  believed  the  state 
line  to  be  close  to  the  east  end  of  the  draw 
of  the  bridge,  and  the  conclusion  must  be.  In 
the  absence  of  any  evidence  to  the  contrary, 
that  the  assessment  made  by  him  was  based 
on  a  valuation  to,  or  dlose  to,  the  east  end  of 
the  draw  of  the  bridge.  Besides  this,  the 
evidence  shows  that  Guthrie,  for  the  taxes  of 
1892,  assessed  all  the  property  In  the  town- 
ship, other  than  that  of  appellant,  at  about 
one-third  of  its  fair  cash  value.  And  the  tes- 
timony introduced  by  appellant  tends  strong- 
ly to  show  that.  If  only  that  pari  of  the 
bridge  that  lies  east  of  the  state  line— i.  e. 
the  east  approach  and  the  adjoining  861.18 
feet  of  the  bridge  proper^was  valued,  then 
the  assessment  upon  the  tangible  property 
of  appellant  was  not  only  such  as  to  make 


It  bear  much  more  than  its  Just  proportion 
of  taxation,  but  was  even  some  ten  or  twelve 
thousand  more  than  Its  fair  cash  value. 
No  testimony  was  produced  to  contradict, 
change,  or  modify  this  evidence.  If,  how* 
ever,  the  assessor,  understanding  that  the 
state  line  was  at  the  east  end  of  the  draw, 
assessed  the  approach  of  707.75  feet  and  the 
1,812  feet  of  the  bridge  proper  that  is  east 
of  the  draw,  then  it  is  manifest  the  valua- 
tion was  not  tn  excess  of  the  fair  cash  value 
of  the  property,  and  perhaps  but  slightly 
more  than  In  Its  Jiist  proportion,  when  com- 
pared with  the  assessments  upon  the  other 
property  in  the  township.  While  It  is  true 
that  the  courts  will  not  undertake  to  revise 
and  fix  the  value  of  property  assessed  for 
taxation  by  the  authorities  whose  function 
It  is  to  ascertain  such  value,  yet  the  evidence 
referred  to  may  properly  be  considered  as 
showing  a  circumstance  strongly  tending  to 
support  the  contention  of  appellant  that  the 
assessor,  as  a  matter  of  fact.  Included  In  his 
assessment  the  whole  1,812  feet  of  the  main 
bridge  that  lies  east  of  the  draw  span.  And 
also  corroborative  of  the  same  view  are  these 
additional  facts:  That  the  bridge  was  as- 
sessed to  the  draw  for  the  Immediately  pre- 
ceding years  of  1881  and  1880;  that  the  as- 
sessment for  1882,  which  Is  the  assessment 
here  involved,  was  made  in  the  spring  of  that 
year,  acted  upon  by  the  local  board  of  re- 
view In  June,  1882,  and,  upon  appeal,  by  the 
county  board  in  July,  1882;  and  that  the  de- 
cision of  this  court  in  Keokuk  &  H.  Bridge 
Co.  V.  People,  145  ni.  686,  34  N.  B.  482,  re- 
versing the  Judgment  of  the  court  below  for 
the  taxes  of  1880  and  1881,  and  holding  that 
the  boundary  line  between  IlUnois  and  Iowa, 
where  the  bridge  in  question  crosses  the 
Mississippi  river,  is  from  100  to  160  yards 
east  of  the  draw  of  said  bridge,  was  not 
rendered  until  June,  1883.  The  assessmeuis 
of  1881  and  1880  having  been  made  on  the 
theory  that  the  state  line  was  at  the  east 
end  of  the  draw,  and  the  local  board  of  re- 
view and  the  county  board  having  sustained 
the  assessments,  and  the  county  court  hav- 
ing rendered  Judgment  for  the  taxes  based 
on  such  assessments,  over  the  specific  objec- 
tion that  the  greater  part  of  the  property 
valued  in  the  assessments  uiwn  which  the 
taxes  were  levied  was  not  In  the  state  of 
Illinois,  but  in  the  state  of  Iowa,  and  not 
subject  to  taxation  In  this  state,  it  would 
have  been  strange.  Indeed,  if  the  assessor, 
making  an  assessment  early  in  1882,  and  un- 
derstanding at  the  time  he  made  such  assess- 
ment that  the  state  line  was  close  to  the 
east  end  of  the  draw  of  the  bridge,  had 
valued  the  bridge  for  taxation  only  to  a 
point  850.82  feet  east  of  what  he  supposed  to 
be,  and  what  the  boards  of  review  and  the 
county  court  had  acted  upon  as  being,  the 
west  boundary  line  of  the  state.  To  assume 
such  to  be  the  case,  and  in  the  entire  ab- 
sence of  proof  to  that  effect^  would  be  un- 
reasonable and  absurd. 
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Tbe  qnestlon  presented  Is  not  one'  of  re> 
vising  tbe  assessment  -  made  by  the  officer 
designated  by  law  for  tbe  performance  of 
the  dnty  of  assessing,  but  it  is  a  qnestlon 
of  tbe  Identification  of  tbe  property  tbat 
was  assessed.  We  are  fnlly  satisfied  from 
the  evidence  and  the  record  tbat  although 
tbat  which  tbe  assessor  assumed  In  his  de- 
scription to  assess  for  the  taxes  of  1882  was 
tbe  east  approach  and  "said  bridge  to  the 
state  line  between  the  states  of  Dlinois  and 
Iowa,"  yet  tbat  the  property  that  he  actual- 
ly intended  to  value,  and  In  fact  did  value^ 
was  said  approach  and  the  bridge  proper  to 
tbe  east  end  of  the  draw.  And,  In  doing  so, 
be  necessarily  included  In  the  viUuation 
made  and  returned  by  him  the  value  of 
860.82  feet  of  the  main  bridge  that  Is  west 
of  the  boundary  line  of  this  state,  and  lo- 
cated in  tbe  state  of  Iowa.  And  -  It  goes 
without  saying  that  tbe  value  of  this  850.82 
feet  of  bridge,  which  Includes,  as  wc  under- 
stand the  evidence,  two  short  spans,  of 
about  160  feet  each,  and  two  long  spans, 
of  about  260  feert  each,  constituted  a  large 
part  of  the  valuation  upm  which  the  taxes 
levied  were  based. 

In  fixing  tbe  value  of  property  for  taxa- 
tion, tbe  assessor  acts  Judicially,  and  tbe 
courts  have  no  power  to  revise  an  assess- 
ment made  by  him,  merely  because  of  a 
difference  of  (pinion  as  to  tbe  reaaonable- 
ness  of  the  valnatlon  placed  upon  tbe  prop- 
erty. Bat,  cm  an  application  for  judgment 
against  lands  for  delinquent  taxes,  a  de- 
fense may  be  made  that  a  tax  is  unauthor- 
ized by  law,  or  is  assessed  upon  property  not 
subject  to  taxation,  or  that  the  property  has 
been  fraudulently  assessed  at  too  high  a 
rate.  Spencer  v.  People,  68  III.  510;  Rail- 
road Oo.  V.  Cole,  75  111.  591;  Porter  v.  Rail- 
road Co.,  76  111.  561;  Cook  Co.  v.  Chicago, 
B.  &  Q.  R.  Co.,  35  III.  460;  Buttenuth  v. 
Bridge  Co.,  128  lU.  535, 17  N.  E.  438;  People 
V.  Lots  In  Ashley,  122  Dl.  287,  13  N.  B.  SS6; 
Insurance  Oo.  v.  PoUafc,  75  111.  292;  People 
V.  Big  Muddy  Iron  Co.,  88  HI.  116;  Glass 
Oo.  V.  McOaleb,  81  lU.  556;  Keokuk  &  H. 
Bridge  Go.  v.  People,  supra. 

In  tbe  case  at  bar,  the  bridge,  from  tbe 
state  line  to  tbe  east  end  of  the  draw  span, 
was  not  within  tbe  limits  and  jurisdiction  of 
tbis  state,  and  there  was  no  power  or  aa- 
thorlty  to  assess  tbe  same  for  taxation  In 
Uils  state.  Said  property  was  not  subject  to 
taxation  here.  Tbe  effect  of  induding  Its 
value  In  the  valuation  that  was  made  by  tbe 
assessor  was  to  render  the  assessment  In- 
valid. It  would  work  an  Injustice  and  a 
fraud  upon  the  rights  of  appellant  to  sell 
that  part  of  Its  bridge  that  Is  In  tbis  state 
for  tbe  purpose  of  paying  a  tax  levied  here, 
upon  the  value  of  its  tangible  property  in 
Iowa,  while  at  the  same  time  such  tangible 
prcH[>erty  in  Iowa  is  liable  to  taxation  and 
sale  in  that  state.  We  think  it  was  error  to 
overrule  the  objection  filed  by  appellant  to 
tbe  rendition  of  judgment  that,  In  tbe  valua- 


tion and  assessment  of  its  tan^^ble  prop- 
erty, about  861  feet  of  Its  bridge,  situated  In 
Iowa,  was  by  the  assessor  valued  and  as- 
sessed as  In  Illinois,  and  was  not  Subject 
to  taxation  In  Illinois. 

It  necessarily  follows  from  what  we  have 
said  tbat  tbe  assignment  of  error  that  tbe 
court  erred  in  allon^Ihg 'the  amendment  of 
the  description  of  tbe  property  assessed  Is 
weU  assigned.  The  application  for  judg- 
ment was  made  at  tbe  May  term,  1883,  of 
tbe  county  court,  and  tbe  proceeding  was 
continued  until  tbe  next  term.  At  the  Au- 
gust term,  1883,  the  court  allowed  the  de- 
scription of  the  pn^erty  in  the  assessment 
to  be  amended,  by  Inserting  after  tbe  words 
"along  tbe  center  line  of  said  bridge,"  and 
before  the  words  "to  the  state  line,"  the 
words  and  figures  "961  and  ^Vioo  feet" 
The  anthMlty  of  the  court  to  permit  amend- 
ments in  tax  proceedings,  In  furthosnce 
of  justice,  and  In  or&er  to  make  tbe  rec<xd 
correspond  to  the  facts,  is  probably  not 
different  from  what  it  is  to  permit  amend- 
ments In  tbe  exercise  of  its  ordinary  juris- 
diction. Statute  of  Amendments  and  Jeofails, 
I  8;  Oooley,  Tax'n  (1st  Ed.)  p.  236;  Id.  (2d 
Ed.)  p.  314.  But,  In  matters  so  Important  to 
the  state  and  to  property  owners,  amoid- 
ments  should  be  allowed  only  upon  dear 
proof  of  tbe  troth  of  all  tbe  facts  that  are 
necessary  to  authorize  the  amendmoit 
Here  the  defect  in  the  description  was  that 
It  did  not  give  tbe  "metes  and  bounds,"  by 
stating  the  length  of  tbe  bridg;e  assessed,  as 
required  by  tbe  statute  to  be  done.  As  we 
have  already  seen,  the  evidence  shows  that 
the  valuation  returned  by  the  assessor  was 
placed  on  1,812  feet  of  the  bridge,  and  not 
on  861.18  feet  <^  said  bridge.  In  order, 
therefore,  to  supply  by  amendm«it  the 
statement  that  was  omitted  from  the  de- 
scription, and  have  such  amendment  state 
the  truth  and  tbe  fact,  the  word  and  figures 
"1,812  feet"  should  have  been  Inserted  m 
the  description.  Instead  of  tbe  words  and 
figures  that  were  placed  therein;  and  the 
Immediately  following  words,  "to  the  state 
line,"  etc.,  should  have  been  stricken  out 
of  the  description. 

One  of  the  objections  made  by  appellant 
to  the  rendition  of  judgmrait  was  that  tbe 
capital  stock  assessments  for  1881  and  1882 
were  by  tbe  state  board  of  eqnallzatim 
based  upon  the  theory  that  the  entire  cap- 
ital stock  of  the  c(Mnpany  was  owned  and 
subject  to  taxation  In  Illinois,  when  only 
one  half  thereof  was  subject  to  taxation  In 
this  state,  and  the  other  half  In  Iowa.  It 
seems  that  appelant  is  a  consolidated  cor- 
poration, formed  by  the  consolidation  of  a 
corporation  in  Illinois  with  one  in  Iowa, 
both  formed  for  the  construction  of  a  bridge 
across  the  Mississippi  river,  the  boundaiy 
between  said  states.  Assuming  the  correct- 
ness of  the  claims  made  by  appellant  to 
what  was  tbe  theory  upon  which  tbe  board 
of  equalization  acted  In  this  regard.  It  seems 


Digitized  by  LjOOQ  IC 


rii) 


KEOKUK  &  H.  BBIDGE  CO.  e.  PEOPLE. 


685 


to  b«  in  conformity  with  the  mllng  and  de- 
ciaion  of  this  court  In  Qolncy  Bridge  Co.  r. 
Adams  Co.,  88  HI.  615.  According  to  the 
doctrine  of  that  case,  the  corporate  existence 
of  appellant,  considered  aa  a  corporation 
of  this  state,  springs  from  the  legislation  of 
this  state;  and  It  Is  to  be  regarded  and 
treated  by  the  authorities  of  thie  state  as 
domiciled  here,  and  liable  to  taxation  upon 
all  Its  property  which  is  of  such  a  nature  as 
to  be  taxable  at  the  residence  of  the  owner; 
and  the  kind  of  property  denominated  as 
"capital  stock"  does  not  mean  shares  of 
stock,  either  separately  or  In  the  aggregate, 
but  designates  the  property  of  the  corpora- 
tion subject  to  taxation  as  a  honu^eneous 
unit,  partaking  of  the  natqre  of  personalty, 
and  subject  to  the  burdens  Imposed  ni>on  It 
at  the  domicile  of  the  owner.  And  the  said 
Quincy  Bridge  Co.  Case  Is  cited  and  approved 
in  the  subsequoit  case  of  Railroad  Co.  t. 
Weber,  96  HI.  443. 

A  further  objection  was  made  that  the 
capital  stock  assessment  of  1891  was  by  the 
state  board  of  equalization  based  on  a  capi- 
tal stock  of  11,100,000,  when.  In  fact,  the 
whole  capital  stock  of  the  company  was  only 
$1,000,000.  Although  the  evidence  shows 
that  the  amount  of  paid-up  capital  stock  was 
$1,000,000,  yet  It  also  shows  that  the  total 
amount  of  the  indebtedness  of  the  company, 
indading  Indebtedness  for  current  expenses, 
was  11.603,333.33,  and  that  the  shares  of 
stock  bad  neither  any  market  value  nor  any 
actual  value.  And  appellant  admitted  such 
to  be  the  case,  and  Introduced  In  evidence 
the  sworn  statements  of  its  own  officers  and 
agents  to  the  effect  above  stated.  This  l>e- 
Ing  BO,  it  was  wholly  immaterial,  so  far  as 
the  assessment  for  taxation  of  the  capital 
stock  of  the  corporation  was  concerned, 
whether  the  paid-up  capital  stock  of  appel- 
lant was  $1,000,000  or  $1,100,000;  since,  un- 
der the  showing  made,  the  value  of  all  the 
property  and  rights  of  the  corporation,  of 
every  kind  and  nature,  and  wherever  locat- 
ed, was  absorbed  and  swallowed  up  In  the 
value  of  the  debt,  other  than  the  debt  for  cur- 
rent expenses;  and  the  value  of  the  property 
designated  by  the  statute  as  "ci^ltal  stock" 
consisted  solely  of  the  value  of  such  debt. 
If  shares  of  stock  In  a  corporation  are  worth- 
less because  of  Its  debts,  the  creditors  take 
the  place  of  the  stockholders;  and,  if  these 
debts  have  value,  it  is  presumptively  because 
there  is  an  equal  amount  In  value  of  corpo- 
rate property  from  which  payment  can  be 
made.    Pacific  Hotel  Co.  v.  Ueb,  83  lU.  602. 

One  of  the  objections  filed  by  appellant  in 
the  county  court  was  that  the  district  school 
tax  was  not  properly  levied.  The  certificate 
of  levy  upon  which  said  tax  was  extended 
was  as  follows:  "Certificate  of  Tax.  We 
hereby  certify  that  we  require  the  amount  of 
3,500  to  be  levied  as  a  special  tax  for  school 
purposes  on  the  taxable  property  of  our  dis- 
trict for  the  year  1892.  [Signed]  George  D. 
Cates,  Mark  Blackmore,  J.  M.  Elder,  Direct- 


ors of  District  3,  Township  5,  Range  8,  Coun- 
ty of  ECancock,  State  of  Illinois."  The  con- 
tention Is  that  this  certificate  afforded  no  au- 
thority for  extending  the  tax,  and  that  the 
court  had  no  power  to  authorize  the  directors 
of  the  district  to  amend  the  certificate.  The 
amendment  that  was  made  consisted  in  pla- 
cing the  dollar  mark  in  front  of  the  figures 
"3,500."  This  was  allowed  after  aU  three  of 
the  directors  had  testified  that  there  was  a 
clerical  error  In  the  certificate,  in  that  the 
dollar  mark  was  omitted,  and  that  it  was  fhs 
Intention  of  the  board  at  the  time  to  levy 
$3,500  for  the  school  purposes  of  the  district 
The  defect  in  the  certificate  was  obviously 
clerical;  and  we  are  inclined  to  think  that 
the  certificate,  on  its  face,  especially  when 
read  in  the  light  of  the  fact  that  the  county 
clerk,  on  the  strength  of  It,  had  extended 
$3,500  of  school  tax,  sufficiently  showed  that 
dollars  were  Intended;  and  that  the  court 
might  properly  have  overlooked  the  mistake, 
and  have  supplied  by  Intendment  the  dollar 
mark  that  was  omitted.  Cooley,  Tax'n  (1st 
Ed.)  p.  234;  Atkins  v.  Hlnman,  2  Gilm.  437; 
Revenue  Act,  I  191.  But,  be  this  as  it  may, 
there  was  no  error  in  permitting  the  amend- 
ment On  application  for  judgment  against 
lands  for  taxes,  all  such  amendments  as 
could  be  made  in  personal  actions  are  allow- 
able, and  any  omission  or  defective  act  of 
any  officer  connected  with  the  assessment  or 
levying  of  the  tax,  In  the  discretion  of  the 
court  may  t>e  corrected,  supplied,  and  made 
to  conform  to  law,  either  by  the  court  or  by 
the  person  or  persons,  In  the  presence  of  the 
court,  by  whose  ne^ect  or  default  the  same 
was  occasioned.  Revenue  Act,  §  191;  Walsh 
V.  People,  79  HI.  521;  Law  v.  People,  87  111. 
385. 

It  was  also  objected  to  the  rendition  of 
Judgment  that  the  city  tax  of  the  city  of 
Hamilton  was  not  properly  and  legally  lev- 
led,  there  being  no  proper  and  sufficient  ap- 
propriation ordinance,  and  no  proper  ordi- 
nance levying  tax,  as  required  by  law,  and 
that  therefore,  the  whole  of  said  city  tax 
is  void.  The  rule  is  that  the  collector's  re- 
turn of  the  delinquent  list  and  the  filing  of 
the  same,  with  the  statutory  notice  and  proof 
of  publication,  prima  facie  entitles  the  col- 
lector to  judgment  for  the  taxes;  and  the  bur- 
den of  proof  is  then  cast  on  the  objector  to 
show  that  the  irregularity  complained  of  ex- 
ists, and  to  show  sufficient  grotmds  to  de- 
feat the  application  for  judgment  Moore  v. 
People,  123  TO.  645,  15  N.  E.  25,  and  authori- 
ties there  cltbd. 

At  the  hearing  of  the  objections,  appellant 
offered  In  evidence  the  annual  appropriation 
ordinance  and  the  annual  tax-levy  ordinance 
of  the  city,  and  proof  of  the  dates  on  which 
they  were  respectively  ffied  with  the  county 
clerk,  but  offered  no  evidence  to  show  the 
dates  at  which  said  ordinances  were  passed 
by  the  city.  The  time  at  which  the  several 
ordinances  were  ffied  with  the  county  clerk, 
does  not  fix  the  dates  of  their  passage,  or 
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eren  tend  to  prove  sach  dates.  The  pre- 
somption  Is  that  the  ordinances  were  both 
passed  Is  conformity  to  law,  and  that  the 
citj'  tax  was  properly  levied  and  extended. 

For  the  error  In  allowing  the  change  that 
was  made  In  the  description  of  the  tangible 
property  of  appellant  assessed  by  the  assess- 
or, and  for  the  error  in  rendering  Judgment 
for  the  sale  of  that  part  of  the  bridge  of  ap- 
pellant that  is  In  Illinois,  for  the  puipose  of 
paying  taxes  illegally  assessed  upon  the 
valne  of  850.82  feet  of  Its  bridge,  that  is  lo- 
cated in  the  state  of  Iowa,  the  Judgment  is 
reversed,  and  the  cause  remanded.  Revers- 
ed and  remanded. 


(161  IIL  i«) 

TRUSTEES  OF  SCHOOLS  OF  TOWNSHIP 
NO.  9  V.  PEOPLE  ex  rel  UPDIKE. 

(Supreme  Ckiurt  of  Illinois.     March  30,  1886.) 

BoBOOL  Districts— OiTiBS  Ltimo  is  Two  Town- 
ships— Elbctionb  for  Kstablisbikq 

HlOH   SOBOOLS. 

1.  Under  Rev.  St  c.  122,  S  80,  declaring 
each  congTeasional  township  a  school  township, 
and  section  67,  relating  to  township  high  schools, 
a  cit7  lying  in  two  or  more  congressional  town- 
ships is,  for  high-school  purposes,  attached  to 
the  township  in  which  the  majority  of  its  inhab- 
itants reside,— that  part  of  the  city  lying  out- 
side of  such  township  bemg,  for  this  purpose,  an- 
nexed to  the  township  in  which  such  majority 
resides, — even  ^ongh,  for  all  other  school  pur- 
poses, the  city,  as  a  whole,  constitutes  an  inde- 
pendent school  district. 

2.  Under  Rev.  St  c.  122,  |  67,  providing 
that,  when  a  dty  lies  ui  two  or  more  congression- 
al townships,  the  township  containing  a  major- 
ity of  the  inhabitants  of  the  city,  and  the  dty, 
shall  together  constitute  a  school  township  for 
high-school  purposes,  a  petition  for  an  election  for 
establishing  the  high  school  in  such  school  town- 
ship should  be  addressed  to  and  filed  with  the 
township  treasurer  of  the  township  to  which  the 
city  is  so  annexed,  and  it  is  his  duty  to  call  an 
election  under  the  petition. 

Appeal  from  appellate  court.  Third  dis- 
trict 

AppUcation  by  P.  B.  Updike  for  manda' 
mns  to  compel  the  trustees  of  schools  of 
township  No.  9,  range  5,  in  Montgomery 
county.  111.,  to  canvass  the  votes  cast  at  a 
school  Section.  The  writ  being  granted, 
respondents  appealed  to  the  appellate  court 
of  the  Third  district,  and.  Judgment  being 
affirmed,  again  appealed.    Affirmed. 

This  was  a  petition  filed  in  the  circuit 
court  of  Montgomery  county,  praying  for  a 
writ  of  mandamus  to  compel  the  appellants, 
as  the  board  of  trustees  of  schools  of  town- 
ship 9,  range  5,  in  Montgomery  county,  to 
assemble,  canvass,  and  certify  the  votes 
cast  at  an  election  held  on  the  8th  of  April, 
1893,  on  the  question  of  establishing  a  high 
school  in  the  territory  mentioned  in  the  pe- 
tition; that  territory  being  alleged  to  be  a 
school  township  for  high-school  purposes, 
consisting  of  the  city  of  Litchfield,  and  so 
much  of  congressional  township  No.  it, 
range  5,  as  is  outside  of  the  limits  of  said 
city.    The  facts  In  the  case  are:   That  50  vot- 


ers residing  Inside  of  said  territory  signed 
a  paper,  called  a  "petition,"  addressed  to  "J. 
T.Ogle, Township  Treasurer  of  North  Lltcb- 
fleld  Township,"  asking  him  to  give  notice 
of  an  election  to  be  held  on  the  question 
"For"  or  "Against"  a  high  school  for  said 
"school  township  for  high-school  purposes," 
composed  of  the  city  of  Utchfleld  and  town- 
ship 9,  range  5,  outside  of  said  dty.  Ogle, 
within  the  time  mentioned  In  the  statute, 
gave  what  purported  to  be  a  notice  of  an 
election  on  said  question,  to  be  held  in  said 
territory  on  the  8th  of  April,  1893.  That  an 
election  was  attempted  to  be  held  imder 
this  notice,  and  a  majority  are  claimed  to 
have  voted  for  a  high  school.  The  voting 
places  were  three,  two  of  which  were  in  the 
dty  of  Litchfield,  and  one  outside.  At  the 
polling  place  outside  the  city  the  majority 
was  against  the  high  school,  and  the  re- 
turns are  In  proper  form.  In  the  other  two 
polling  places  it  is  claimed  that  there  was 
a  large  majority  for  the  high  school,  but  it 
Is  alleged  the  returns  are  Informal  and  de- 
fective. There  was  no  trustee  of  schools 
voted  for  In  the  dty;  outside,  there  was. 
Since  1859  that  part  of  township  9,  range 
5,  outside  of  the  city,  electa  the  trustees  of 
schools.  In  said  city  the  people  do  not 
vote  for  trustees  of  schools  of  township  9, 
range  6,  and  have  not  since  1859.  But  the 
city  council  are,  and  since  then  have  been, 
the  only  trustees  elected  or  acting  in  or  for 
the  dty  of  Litchfield.  School  township  No. 
9,  range  5,  was  in  1859,  by  act  of  general 
assembly  of  Illinois  approved  Febmary  16, 
1859,  divided  territorially;  and  the  trustees 
of  schools  of  that  township  and  township 
No.  8,  range  5,  were  required  thereby  to, 
and  they  did,  divide  the  school  funds  of 
those  townships,  and  transfer  the  propor- 
tion or  share  of  the  city  of  Litchfield  In 
such  funds  to  the  city  ct  litchfleld.  See 
acts  hereinafter  quoted.  The  trustees  of 
schools  of  township  9,  range  S,  did  not  can- 
vass or  certify  the  result  of  said  vote  to  the 
county  superintendent  of  schools  of  Mont- 
gomery county;  and  thereupon  the  relator, 
a  resident  and  taxpayer  residing  In  the  city 
of  Litchfield,  and  In  congressional  township 
No.  9  N.,  of  range  5  W.,— and  which  con- 
gressional township  and  "the  town  of  North 
Litchfield,"  as  to  boundaries,  are  identical, — 
filed  this  petition.  The  appellee  founded 
bis  claims  to  have  a  writ  of  mandamus  Is- 
sue in  this  case  on  the  above  facta,  and  by 
virtue  of  the  sixty-seventh  section  of  chap- 
ter 122  of  the  Revised  Statutes.  That  sec- 
tion provided,  upon  a  petition  signed  by  not 
less  than  50  voters  of  any  school  township, 
filed  with  the  township  treasurer,  etc.,  it 
shall  be  his  duty  to  give  notice  of  an  elec- 
tion for  or  against  a  high  school.  The  pro- 
viso to  that  section  Is  that  when  any  dty 
In  this  state  has  a  population  of  not  less 
than  1,000,  and  not  exceeding  100,000,  lying 
within  two  or  more  townships,  then  that 
township  in  which  a  majority  of  the  In- 
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habitants  of  the  city  reside,  together  with 
the  dty,  shall  constitute  a  school  township 
for  high-school  purposea  By  section  68  of 
the  same  act  It  Is  provided  that  ballots  for 
ancb  election  shall  be  received  and  can- 
vassed as  in  other  elections  By  section  69 
the  act  further  provides,  "If  a  majority  of 
the  votes  at  such  election  shall  be  found  to 
be  In  favor  of  establishing  a  township  high 
school.  It  shall  be  the  duty  of  the  trustees  to 
call  an  election  for  the  purpose  of  electing  a 
township  board  of  education,"  etc.;  and,  by 
section  70,  such  township  shall  be  regarded 
as  a  school  district,  etc.  On  hearing  by  the 
trial  court,  the  writ  of  mandamus  was 
awarded  as  prayed  In  petition,  and  ordered 
to  issue.  The  appellants  excepted  to  that 
decision,  and  took  the  case,  by  appeal,  to 
the  appellate  court  of  the  Third  district,  and 
a  reversal  of  that  Judgment  was  asked  up- 
on  the  grounds:  First.  That  section  67  of 
the  school  law  does  not  apply  to  the  ter- 
ritory mentioned  In  the  petition  In  this  case; 
that  territory  consisting  of  two  distinct, 
complete,  and  Independent  school  townships, 
—the  dty  of  Litchfield  being  one,— and  so 
much  of  township  No.  9,  range  5,  as  is  out- 
side the  city  of  Litchfield,  being  the  other. 
Second.  That  there  was  no  legal  election  held 
on  the  subject  of  the  establishment  of  a 
high  school  in  the  territory  mentioned  io 
the  petition,  on  the  8th  of  April,  A.  D. 
1893,  because  (a)  the  person  who  called  and 
gave  notice  of  the  election  had  no  authori- 
ty to  call  the  election;  (b)  there  is  no  offi- 
cer designated  by  law  to  call  and  to  give 
notice  of  the  supposed  election  mentioned 
In  relator's  petition;  (c)  the  supposed  elec- 
tion in  that  petition  mentioned  had  no  legal 
force,  and  amounted  to  no  more  than  a  mass 
meeting;  that  no  right  was  given  and  no 
duty  was  imposed  thereby,  or  in  conse- 
quence thereof.  The  Judgment  of  the  appel- 
late court  affirmed  the  Judgment  of  the  trial 
court,  and  this  appeal  Is  prosecuted,  and  the 
errors  here  assigned  on  the  record  of  the 
appellate  court  are  in  affirming  the  Judg- 
ment of  the  circuit  court. 

Rinaker  &  Rinaker,  for  appellants.  James 
M.  Truitt,  for  appellee. 

PHILLIPS,  J.  The  first  question  material 
to  consider,  on  this  record,  In  the  construc- 
tion of  the  above  provisions  of  the  school  act, 
and  the  effect  of  the  act  of  Incorporation  of 
the  dty  of  Litchfield,  and  its  amendments. 
Is,  what  Is  meant  by  the  term  "school  town- 
ship"? Early  In  the  legislation  of  this  state, 
congressional  townships  were  designated 
"school  townships,"  and  in  the  act  entitled 
"An  act  to  establish  and  maintain  a  system 
of  free  schools,"  approved  February  15,  1855, 
by  section  25,  each  congressional  township 
was  declared  to  be  a  township  for  school 
purposes.  At  the  time  of  the  incorporation 
of  the  city  of  Litchfield,  such  provision  was 
in  force,  and  has  been  continued  by  .the  va- 


rious revistons  and  acts  amendatory  to  the 
8cbo<d  act  By  the  act  of  1889  it  is  declared, 
by  section  30,  "Eiach  congressional  township 
is  hereby  established  a  township  for  school 
purposes."  When,  by  section  30  of  chapter 
122,  a  congressional  township  was  declared 
a  township  for  school  purposes,  and  further 
references  to  school  townships  in  subsequent 
sections  of  the  same  act  must  have  referred 
to  what  had  previously  been  declared  to  be 
a  "school  township."  The  term  must  have 
been  so  used  in  section  67  and  the  proviso 
thereto,  and,  on  every  principle  of  construc- 
tion, the  term  "school  township"  must  be 
held  to  have  meant  and  Include  a  congres- 
sional township,  unless,  by  express  lan- 
guage, some  other  interpretation  is  declared. 
By  no  principle  of  ccmstructlon  can  a  differ- 
ent meaning  be  held.  Whatever  effect  may 
be  given  to  the  fact  that  the  dty  of. Litch- 
field comprises  territory  in  two  or  more  town- 
ships, and,  by  its  charter,  was  organized  Into 
a  separate  school  district  it  still  Included 
t»ritory  which  comprised  a  part  of  some 
congressional  township.  This  results  wheth- 
er the  territory  within  the  city  by  Its  act  of 
incorporation,  was  declared  a  "school  dis- 
trict," "township,"  or  given  any  other  desig- 
nation. However  designated.  It  was  a  part 
of  some  congressional  township.  The  fact 
appears  that  the  dty  of  Litchfield  indndes 
within  Its  corporate  limits  territory  which  is 
a  part  of  two  townships,  and  it  also  appears 
a  majcnlty  of  the  inhabitants  within  the 
dty  reside  within  the  limits  of  the  congres- 
sional township  No.  9  N.,  range  6  W.  <tf 
the  third  P.  M.  The  proviso  to  sectl(m  67  de- 
clares, where  any  dty  lies  within  two  or 
more  townships,  then  the  township  in  which 
a  majority  of  the  Inhabitants  reside  shall,  to- 
gether with  said  dty,  constitute  a  school 
township  for  high-school  purposes.  The  ma- 
jority of  the  inhabitants  within  the  corpo- 
rate limits  of  a  dty  which  Indudes  territory 
from  two  or  more  townships,  by  the  provi- 
sions of  the  act,  annex  for  high-school  ptuv 
poses  all  the  territory  outside  of  the  town- 
ship in  which  a  majority  of  the  inhabitants 
reside  to  that  township  in  which  the  majority 
reside.  This  results  from  the  language  of 
the  act  Then,  if  tlie  nuij<»lty  of  the  inhab- 
itants of  the  dty  of  Litchfield  reside  within 
township  9  N.,  range  6  W.,  third  P.  M.,  tor 
Ugh-scbool  purposes,  that  township  Indudes 
all  the  territory  within  that  congressional 
township,  as  also  all  the  territory  within  the 
dty  of  Litchfield  outdde  of  that  township. 
The  territwy  within  the  dty  limits  outiride 
of  the  township,  being  incorporated  into 
such  township  for  higb-school  purposes,  la 
annexed  by  reason  of  the  place  of  residence 
of  a  majority  of  the  Inhabitants,  and  not  by 
reason  of  the  extent  of  territory.  By  section 
67,  upon  petition  of  not  less  than  50  voters  of 
any  school  township  (1.  e.  congressional 
township),  ffied  with  the  townsMp  treasurer, 
it  shall  be  his  duty  to  give  notice  that  an 
election  will  be  held  for  or  against  a  town- 
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ship  hlgb  scbm^  It  ia  unnecessary  to  dis- 
cuss the  effect  of  the  division  of  school  funds 
between  the  township  and  city  at  and  under 
Its  incorporation;  for,  by  the  legialatlou  of 
1889,  new  conditions  are  imposed,  and  a  new 
taxing  district  Is  authorized  to  be  organized. 
In  its  organization,  its  origin  springs  from  a 
petition  of  the  requisite  number  of  yoters  of 
the  township,  filed  with  the  township  treas- 
urer. There  was  not,  and  could  not  be, 
among  the  cfflcials  of  the  city  of  Litchfield,  an 
officer  designated  as  the  "Township  Treas- 
urer," who  would  be  meant  or  Included  with- 
in the  terms  of  "Township  Treasurer"  as 
used  In  section  67.  The  act  in  reference  to 
schools  comprising  many  provisions  must 
constantly  be  construed  with  reference  to  the 
subject-matter  and  the  various  sections.  The 
officer  designated  as  "Township  Treasurer," 
within  the  meaning  of  section  67,  and  other 
sections  having  reference  to  high  schools,  is 
the  officer  designated  and  provided  for  by 
section  51,  who  is  to  qualify  as  prescribed  by 
section  99.  Such  officer,  in  his  legal  desig- 
nation. Is  "Township  Treasurer,  Town , 

Range  Na ,  in ."    In  this  case  It 

was  "Township  Treasurer  of  Town  No.  9 
North,  Range  No.  5  West  of  the  3rd  P.  M." 
That  officer  is  the  one  designated  by  section 
67  as  the  one  who  shall  give  notice  for  an 
election,  on  a  jwtltlon  being  presented  In  con- 
formity to  that  section.  It  appears  the  in- 
cumbent of  that  office  was  Joseph  T.  Ogle, 
and  the  petition  was  presented  to  him.  It  Is 
shown  that  North  Litchfield  is  designated, 
under  township  organization,  as  a  township 
comprising  congressional  township  9  N.,  range 
6  W.,  third  P.  M.  The  treasurer  of  town  9 
N.,  range  5  W.,  third  P.  M.,  called  the  elec- 
tion in  pursuance  to  section  67  of  the  school 
act,  on  the  petition  addressed  to  him  as 
"Joseph 'Ogle,  Treasurer  of  North  Litchfield 
Township."  The  petition  was  in  all  other  re- 
spects in  form  required  by  the  statute.  The 
term  "petition,"  used  in  section  67,  is  there 
used  as  a  term  synonymous  with  "request" 
It  has  the  same  meaning  as  if  it  read,  "Upon 
the  request  of  fifty  voters  of  any  school 
township,  filed  with  the  township  treasurer, 
it  shall  be  his  duty  to  notify,"  etc.  The  peti- 
tion or  request  thus  provided  for  Is  not  re- 
quired to  be  in  a  particular  form,  nor  Is  it  re- 
quired to  be  addressed  to  any  one.  Reject- 
ing the  address  in  this  case,  the  petition  Is: 
"We,  the  undersigned  voters  of  schotri  town- 
ship for  high-school  purposes,  composed  of 
the  city  of  Litchfield  and  North  Litchfield 
township,  in  the  county  of  Montgomery  and 
state  of  Illinois,  as  by  the  statute  in  such 
case  made  and  provided,  hereby  petition  you, 
as  such  treasurer,  to  call  an  dection,  to  I>e 
held  at  the  next  regular  election  of  school 
trustees,  for  the  purpose  of  voting  'For*  or 
'Against'  the  proposition  to  establish  a  town- 
ship high  school  for  the  benefit  of  said  high- 
school  township."  And  it  was  signed  by  the 
requisite  number  of  voters.  To  make  the  iwU- 
tloB  absolutely  unobjectionable,  it  would  only 


have  been  necessary  to  Insert,  In  lieu  of  the 

words  "North  Litchfield  township,"  the  words, 
"Town  9  north  of  range  5  west  of  the  third 
P.  M."  The  purpose  of  the  petition  was  to 
have  an  election  called  to  vote  for  or  against 
establishing  a  township  high  school.  It  was 
as  a  request  or  petition  filed  with  the  town- 
ship treasurer,— treasurer  of  town  9  N.,  range 
6  W.,  third  P.  M.,— and  by  reason  thereof  be 
called  an  election  In  pursuance  of  law.  We 
hold  the  petition  was  sufficient  to  authorise 
the  calling  of  an  election.  It  was  filed  with 
the  proper  officer,  who  called  the  election  in 
due  form,  and  with  proper  notice;  and  it  ap- 
pears the  election  was  held  in  accordance 
with  law,  and  was  therefore  a  legal  election. 
The  votes  cast  at  three  polling  places  within 
the  township  shoidd  have  been  convassed. 

It  is  argued  that  the  organization  of  a  new 
taxing  district  which  may  be  controlled  by 
a  city  Is  xmjust  towards  residents  of  the 
township  outside  the  city.  The  subject-mat- 
ter of  this  legislation  was  within  the  pra>v- 
ince  of  the  legislature,  and  with  the  wis- 
dom or  necesjrity  of  that  legislation  courts 
have  nothing  to  do.  It  Is  not  for  courts  to 
give  relief  from  hardship  resulting  from  an 
act,  if  such  there  be,  where  the  legislature 
has  acted  within  Its  constitutional  powers. 
The  legislature  having  done  so  here,  we  are 
not  authorized  to  Interfere,  further  than  to 
construe  the  act 

This  discussion  disposed  of  all  questions 
raised  by  propositions  submitted  by  appel- 
lants, and  asked  to  be  held  as  law.  We  are 
of  the  opinion  the  Judgment  of  the  circuit 
court  awarding  the  writ  was  not  error,  and 
there  was  no  error  In  the  Judgment  of  the  ap- 
pellate court  affirming  It  The  Judgment  of 
the  appellate  court  Is  affirmed. 

(161  111.  IW) 

GHIGAQO  ft  A.  R.  CO.  v.  DUMBER. 
(Supreme  Coort  of  Ulinols.     March  3,  1890.) 

CiBKIBRS— CONNECTINO  LiKS— ACOIOSHT  TO   PaS- 
BB.SOEB— J^IABILITT— NeOLIOCNCB. 

1.  A  railroad  company  wliich  advertises  an 
ezcoraion  over  its  road  on  a  day  named,  by  spe- 
cial train,  to  a  certain  city,  and  return,  and  does 
not  in  such  advertisements  limit  its  responaibU- 
ity  for  the  excursion  from  first  to  last,  but  treats 
the  city  aa  one  of  the  stations  of  its  road  in  the 
time-table  for  the  spedoi  train,  and  sella  the  ex- 
cursion tickets  over  its  own  and  a  terminal  as- 
sociation's line,  to  which  the  entire  train,  except- 
ing the  engine,  ia  transferred,  for  the  purpose 
of  being  drawn  into  and  out  of  the  city,  is  re- 
sponsible for  an  accident  resulting  from  an  over- 
crowded condition  of  the  cars,  thongh  such  acci- 
dent happened  on  the  terminal  asaociation's  line. 

2.  As  a  matter  of  law,  it  is  not  negligence 
for  a  person,  having  a  return  ticket  good  only 
on  a  certain  train,  to  get  upon  the  platform 
of  a  car,  where  he  did  not  know,  when  ue  came 
to  take  the  train,  that  it  was  so  crowded  that 
he  could  not  get  inside  the  car. 

3.  Where  the  number  of  paasengeis  who 
have  a  right  to  take  a  certain  train  are  in  ex- 
cess of  its  capacity,  the  railroad  company  must 
ezerdse  the  same  decree  of  care,  vigilance,  and 
forethought  in  providmg  additional  can  aa  it  is 
bound  to  ezerdse  In  its  other  relations  to  its  pas- 
sengers. 
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4.  An  objection  to  a  Tarianoe  between  the 
proof  and  the  aUeeitioDS  of  the  dedanttion  moat 
0«  Arst  laiaed  in  Uie  trial  court. 

Appeal  from  apt>ellate  court,  Third  district 
Action  by  Catherine  Dumser  against  the 
Chicago  &  Alton  Bailroad  Company  for  dam- 
ages  for  the  death  of  her  husband.  From  a 
Judgment  of  the  appellate  court  (60  lU.  App. 
93)  affirming  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

B.  D.  Bllim,  for  appellant.  Beach  &  Hod- 
nett,  for  appellee. 

CARTWBIGHT,  J.  On  Sunday,  July  22, 
1894,  Charles  F.  Duinser  went  to  St  Louis 
on  an  excursion  train  of  appellant  from 
Broadwell,  ni.  The  train  was -run  from 
Bloomlngton,  Bl.,  and  was  to  return  on  the 
evening  of  the  same  day.  In  the  evening  he 
got  on  the  train  at  St  Louis,  to  return,  but 
could  not  get  further  than  the  platform,  on 
account  of  the  crowded  condition  of  the  cars, 
and,  in  passing  through  a  tunnel,  be  was 
probably  overcome  by  gases,  smoke,  and  va- 
por, and  was  thrown  or  fell  ofT,  and  injured 
so  that  he  died  soon  after.  Appellee  brought 
tliis  suit  as  his  widow,  by  virtue  of  a  statute 
of  the  state  of  Sflssouri,  giving  her  a  right  of 
action,  and  recovered  $5,000.  The  judgment 
has  been  affirmed  by  the  appellate  court  60 
m.  App.  93. 

It  was  shown  at  the  trial  that  defendant's 
railroad  terminated  at  the  junction  in  IBast 
St  Louis;  and  that  the  track  from  that  Junc- 
tion across  the  bridge,  and  through  the  tun- 
nel to  the  depot  in  St  Louis,  was  owned  by 
the  Terminal  Railroad  Association  of  St' 
Louis,  composed  of  four  different  railroad 
corporations;  and  it  is  complained  tliat  the 
court  refused  Instructions  numbered  6  and 
6,  asked  by  defendant  to  the  effect  that  de- 
fendant was  not  liable  for  any  injury  to  the 
deceased  while  riding  over  the  line  of  the 
Terminal  Association.  The  ticket  purchased 
'by  the  deceased  was  as  follows:  "issued  by 
Chicago  &  Alton  R.  R.  Special  Bzcursion 
Ticket  Good  for  one  first-class  passage  to 
St  Louis,  and  return,  only  on  presentation 
of  this  ticket  with  coupon  attached,  subject 
to  the  following  contract"  Here  followed 
conditions,  among  which  were  these:  "(2) 
It  is  good  for  going  and  returning  passage 
only  on  special  train,  Sunday,  July  22nd, 
1894."  To  this  ticket  were  attached  four 
coupons,  each  marked,  "Issued  by  Chicago  & 
Alton  B.  B."  On  the  margin  of  each  was 
written,  "St  Lonls  and  return."  Two  were 
for  use  on  the  defendant's  line,  and  two  for 
the  Terminal  Railroad  Association,  between 
St  Louis  and  East  St  Louis.  It  is  urged 
that  this  ticket  was,  in  legal  effect  a  receipt 
for  the  tare  from  Broadwell  to  St  Louis, 
Mo.,  and  return,  and  a  contract  between  the 
deceased  and  defendant  designating  the  lines 
of  road  over  which  he  should  ride,  and  that 
defendant  was  the  agent  of  the  Terminal  As- 
sociation, without  responsibility  for  the  n^- 


llgence  of  the  officers  or  servants  Of  that  as-, 
sodatlon.  It  is  true  that  the  mere  sale  of  a. 
ticket  over  snocessiye  roads  does  not  ordi« 
narlly,  import  a  contract  with  the  seller  to 
carry  the  passenger  beyond  the  line  of  its 
own  road,  bat  that  the  seller,  of  the  ticket  is 
the  agent  of  the  other  road  or  roads.  Ball-, 
road  Co.  v.  ConneU,  112  HI.  295,  2  Redf.  By. 
227.  But  a  company  selling  socb  a  ticket 
may  bind  itself  to  be  responsible  for  the  en- 
tire route.  Ordinarily,  a  ticket  is  not  a  con- 
tract but  is  a  means  adopted  for  conven* 
lence  to  enable  the  persons  in  charge  ot 
trains  to  recognize  the  holder  as  entitled  to 
passage,  and  to  be  taken  up  by  the  conductor 
or  ticket  collector  as  his  voucher.  Burdicfc 
V.  People,  149  m.  600,  86  N.  B.  948.  In  the 
American  and  English  Encyclopedia  of  Law, 
(volume  25,  p.  1074)  the  law  on  this  subject  la 
stated  as  follows:  '*The  settted  opinion  is 
that  a  passage  ticket  in  the  ordinary  form,  is 
merely  a  voucher,  token,  or  receipt  adopted 
for  convenience,  to  show  that  the  passenger 
has  paid  his  fare  from  one  place  to  another, 
and  does  not  constitnte  the  contract  of  cai> 
riage,  although  it  often  does  have  upon  it 
some  condition  or  limitation  which  enters  in^ 
to  and  forme  a  part  of  the  contract  Ac- 
cordingly, it  is  admissible  to  prove  by  pa- 
rol evidence  the  terms  of  the  contract  in 
fact  entered  into  between  the  carrier  and  the 
passenger." 

In  this  case  it  was  shown  that  tJie  defend- 
ant advertised  the  excursion  over  its  road  by 
mammoth  posters,  and  by  handbills  and  ad- 
vertisements.   The  posters  were  as  follows: 

SUNDAY,  JULY  22,  1894. 

GRAND  LOW  RATE  EXCURSION. 

by  special  train 

To  St  Louis 

and  return  via  the 

CHICAGO  &  ALTON  R.  R. 

FARE  FOR  THE  ROUND  TRIP 

ONLY  $1.50 

Among  the  many  attractions  in  St  Louis  on 

Sunday,    July    22,    1894,    will    be    the    great 

game  of 

BASE  BALL 
ST.  LOUIS  VS.  CHICAGO- 
NATIONAL  LEAGUE. 
FOR      PABTICULAR8      OF      SPECIAL 
TRAIN    SERVICE,    SEE    SMALL    BILLS. 
ASK  YOUR  LOCAL  CHICAGO  &  ALTON 
TICKET  AGENT  FOR  TICKETS  and  fur- 
ther particulars. 

JAMES  CHARLTON. 
General  Passenger  and  Ticket  Agent, 
Chicago,  111. 

The  newspaper  advertisements  announced 
a  grand,  low-rate  excursion  to  St  Louis,  by 
special  train,  via  the  Chicago  &  Alton  Rail- 
road, calling  attention  to  the  low  fare  and 
the  great  attractions  In  St  Louis  on  that 
Sunday;  so  that  everybody  could  suit  his  or 
her  taste  In  the  wide  diversity,  from  the 
quiet  restful,  beautiful  parks  and  gardens, 
to  horse  races,  theaters,  and  the  great  base- 
ball game  between  the  Chicago  and  St 
Louis  National-League  Olnbs.  Other  post- 
ers Illustrated  a  game  of  baseball,  in  which 
it  was  stated  that  the  Chicago  &  Alton  RaU- 
road  would  sell  excursion  tickets  at  $L50 
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to  St  Louis  and  retarn;  and  th6  handbilla 
gave  a  ttme-table  for  going  and  returning, 
together  with  the  Sunday  attractions  In  St 
Louis,  such  as  baseball,  beer  gardens,  band 
concerts,  and  steam  excnrsions.  Neltiier  in 
the  time-table  nor  in  any  of  these  adver- 
tisements  was  there  any  information  of  the 
existence  of  a  terminal  association  at  St 
Liouls,  or  that  the  defendant  did  not  as- 
sume the  entire  responsibility  of  the  excur- 
sion from  flmt  to  last  The  only  place 
where  anything  appears  concerning  that  as- 
sociation is  in  the  Instmctlons  to  defend- 
ant's agents,  and  in  the  ticket  delivered  to 
the  deceased.  Neither  the  public  nor  the 
deceased  had  any  notice  of  any  limitations 
on  defendant's  reBponslbllity,  or  that  it 
would  not  be  in  charge  of  the  excursion 
train  until  it  reached  St  Louis,  or  on  the 
return  from  that  place.  By  the  time-table, 
St  Louis  appeared  as  a  station  of  defend- 
ant's railroad,  as  much  as  any  other  sta- 
tion there  advertised;  and  the  ticket  when 
received,  did  not  limit  any  liability  created 
by  the  proposition  of  defendant  to  run  the 
excursion  train  to  St  Louis  and  return, 
which  was  accepted  by  the  deceased  by  the 
purchase  of  his  ticket  When  the  train 
reached  the  bridge  junction  at  East  St 
Louis,  defendant's  engine  was  taken  off, 
and  an  engine  of  the  Terminal  Association 
pulled  the  train  across  the  bridge  to  the 
depot  In  St  Louis.  A  ticket  collector  of  the 
terminal  association  also  came  into  the  cars, 
and  took  up  the  coupons  for  that  associa- 
tion. This  was  the  only  change  in  the  man- 
agement of  the  train.  The  brakemen  and 
porters  remained  in  the  cars,  closed  the 
windows  before  going  through  the  tunnel, 
and  performed  the  same  duties  as  before. 
In  the  depot  at  St  Louis  the  train  was  put 
on  a  track  designated  as  "defendant's 
track."  The  defendant's  brakemen  and  por- 
ters assisted  passengers  upon  the  train,  and 
superintended  the  loading  for  the  return. 
These  employfis  were  paid  by  the  month  by 
defendant;  and  all  that  was  done  by  the 
Terminal  Association  was  to  haul  the  train 
and  collect  the  tickets  while  on  that  part  of 
the  road.  And  this  is  the  regular  method  of 
transacting  the  business.  The  regular  train 
crews  of  defendant  go  with  the  trains  to 
and  from  the  depot  in  St  Louis,  and  per^ 
form  their  usual  services,  with  the  excep- 
tion of  taking  up  the  tickets.  This  evi- 
dence came  very  far  from  establishing  that 
the  Terminal  Association  was  an  independ- 
ent, separate  line  of  railroad.  It  is  appar- 
ent that  defendant  under  some  business  ar- 
rangement placed  these  trains  under  the 
control  of  this  association  of  railroad  cor- 
Itorations,  for  the  purpose  of  having  them 
hauled  over  the  bridge  and  through  the  tun- 
nel to  the  depot 

The  fifth  iuBtruction  above  referred  to, 
which  was  refused,  told  the  Jury  that  the 
defendant  was  in  no  way  responsible  for  an 
injury  to  a  passenger  riding  over  the  trains 


of  the  Terminal  Association,  notwithstand- 
ing the  posters  read  in  evidence.  The  post- 
ers tended  to  show  a  contract  under  which 
defendant  would  be  so  liable;  and  for  that 
reason,  as  well  as  because  the  instruction 
was  not  applicable  to  the  facts,  it  was  prop- 
erly refused. 

The  sixth  instruction  relieved  the  defaid- 
ant  from  liability  notwithstanding  its  con- 
tract and  the  evidence  as  to  the  relation  of 
the  defendant  and  the  Terminal  Association, 
on  the  ground  merely  that  the  Terminal  As- 
sociation owned  the  track,  and  managed 
and  ran  the  train,  from  the  depot  in  St 
Louis  to  the  bridge  Junction.  As  they  could 
be,  and  the  evidence  tended  to  show  that 
they  were,  made  liable,  as  before  stated, 
the  instruction  was  wrong. 

It  is  also  complained  that  the  court  gave 
instructions  as  to  the  liability  of  defend- 
ant without  limiting  such  liability  to  its  own 
line.  We  think  that  there  was  no  evidence 
fairly  tending  to  relieve  the  defendant  from 
responsibility  for  the  negligence  charged  in 
the  declaration,  during  the  entire  trip;  and 
it  was  not  necessary  that  any  such  instruc- 
tion or  limitation  should  be  given  or  made. 

It  is  also  objected  that  the  court  modified 
instruction  numbered  3  asked  by  defendant 
This  instruction,  as  asked,  declared  that  the 
deceased,  under  certain  circumstances, 
would  be  chargeable  with  negligence  for 
riding  on  the  platform  of  the  car.  The 
modification  required  that  he  should  know, 
when  he  came  to  take  the  train,  that  it  was 
BO  crowded  that  he  could  not  get  inside  the 
car.  A  question  of  negligence  is  ordinarily 
a  question  of  fact  to  be  tried  by  the  jury. 
An  inference  of  negligence  did  not  neces- 
sarily result  from  the  statement  of  facts 
in  the  Instruction,  and  it  might  have  been 
properly  refused.  The  Instruction  as  given, 
with  the  modification,  was  fully  as  strong 
as  the  court  would  be  authorized  to  state 
negligence  as  matter  of  law,  and  there  was 
no  error  in  the  modification. 

It  is  also  claimed  that  the  court  stated 
the  degree  of  care  required  of  defendant 
too  strongly,  and  that  there  Is  a  dlfCerence 
between  the  degree  of  negligence  required 
In  furnishing  cars  and  conveyances  for  the 
safety  of  passengers  and  the  care  required 
for  their  safety  in  other  respects.  We  see 
no  difference  in  that  regard.  The  instruc- 
tions would  not  make  defendant  liable  if  It 
was  not  reasonably  possible  or  practicable 
to  furnish  cars  in  case  of  a  crowd  whose 
numbers  exceeded  all  reasonable  anticipa- 
tion. The  duty  was  not  stated  to  be  abso- 
lute, or  to  Involve  any  Impossibilities;  but 
the  defendant  was  required  to  exercise  the 
same  degree  of  care,  vigilance,  and  fore- 
thought in  that  regard  as  in  its  other  rela- 
tions to  its  passengers.  We  see  no  error  in 
so  stating  the  rule. 

It  is  Insisted  that  there  was  a  variance 
between  the  proof  and  the  allegations  of  the 
declaration,  but  that  question  was  not  rala- 
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ed  in  the  trial  court,  and  will  not  t>e  no- 
ticed here. 

The  Jadjrment  of  the  appellate  court  has 
settled  the  gnestlonB  of  fact,  and,  there  be- 
ing no  error  of  law,  the  Judgment  will  be 
affirmed.    Judgment  affirmed. 


am  in.  58?) 
DICKETT  T.  PBOPLH  ex  reL  KOOHBBS- 
PEBOBR,  Ooimtr  Treasurer. 
(Supreme  Court  of  Illinois.     March  28,  1896.) 

HUNICIPAL    CORPOKI.TIOKB— BPKCIAI.   AB8SSBKBKT8 

— Dbbcbiftiok  or  Pbopektt  Asbbsbed, 
Where  the  notice  of  an  application  for 
judgment  for  delinquent  special  asBesgment  de- 
scribed the  land  as  "that  part  of  lot  1  l^ing 
south  of  Frederick  street  extension,"  the  de- 
scription is  sufficient,  though,  in  fact,  Frederick 
street  is  not  extended  through  the  lot,  but  ter- 
minatea  at  the  line;  the  land  being  plainljr 
designated  as  that  part  of  the  lot  which  would 
lie  Douth  of  the  street  if  it  were  extended. 

Appeal  from  Oooi.  county  court;  O.  N.  Gar- 
ter, Judge. 

This  is  an  application  bj  D.  H.  Kochersh 
perger,  treasurer  of  Cook  cotmty.  111.,  for 
judgment  against  the  lands  of  Charles  T. 
IMck^,  trustee,  for  delinquent  special  as- 
sessment There  was  Judgment  for  relator, 
and  defendant  appealed.    Ai&rmed. 

Mason  Bros.  (Henry  B.  Mason,  of  couisel), 
for  appellant.    J.  D.  Adair,  for  appellee. 

<3ABTWBI6HT,  J.  The  coimtr  treasurer 
applied  to  the  county  court  of  Cook  cotmty 
for  Judgment  against  lands  of  appellant  for 
delinquent  special  assessment.  Appellant 
entered  a  special  appearance  for  the  purpose 
of  contesting  the  jiurisdlction  of  the  court, 
and  objected  to  the  entry  of  Judgment  on 
the  grotmd  that  the  advertisement  published, 
glTlng  notice  of  the  application  for  judgment, 
was  insufficient  The  objection  was  over- 
ruled, and  Judgment  was  entered.  The  de- 
scription of  the  lands  in  the  advertisement 
of  sale  was  as  follows: 

Superior  Court  Partition  of  B.  %  of  Sec.  2, 
T.89.B.13. 

Name  and  Date.  Lot    f   CHa. 

Hugh  T.  Dickey  (ex.  R.  R.  right 
of  way  and  ex.  Grand  At.)  that 
part  lying  S.  of  Frederick  St, 
extension  of 1    8,690  00 

The  objector  proved  that  Frederick  street 
did  not  cross  lot  1,  but  came  up  to  tbe  west 
line  of  the  lot  and  terminated  there;  and 
he  says  that  It  could  not  be  extended  across 
said  lot  because  it  was  shown  that  Weage 
avenue  was  open  across  the  lot  directly  east 
of  the  eastern  terminus  of  Frederick  street 
He  claims  that  therefore,  the  description, 
"tliat  part  lying  south  of  Frederick  street 
extension,"  is  an  impossible  description.  We 
are  unable,  however,  to  see  any  difficulty  in 
locating  the  premises  described  in  the  notice. 
It  is  not  necessary  that  Frederl(i  street 
should  be  actually  extended  across  the  lot 


bat  the  plain  description  Is:  "That  part  at 
lot  1,  except  the  railroad  right  of  way,  and 
except  Grand  avenue,  which  would  be  south 
of  Fx«derick  street  if  It  were  extended,  or 
Botith  of  an  extension  of  that  street"  The 
judgment  will  be  affirmed.  Judgment  af- 
firmed. 

(lei  111.  26) 

DOBBMUS  et  aL  v.  PBOPLB  ex  rel.  KO(3H- 
BB8PBBGBB,  County  Treastuer. 

(Snprone  Court  of  Illinois.     March  28,  1896.) 

MONIOIPAI,  COKPOBATIONS— FOBUC  IhPBOVEHSBTS 
—  ASSaSSMENTS— FLKlDINa— SOrriCIENOT. 

1.  A  petition  for  an  assessment  for  a  local 
improvemoit  which  alleges  that  an  ordinance 
for  such  improvemeat  was  passed  on  a  certain 
day,  and  that  a  certified  copy  of  it  is  thereto  an- 
nexed, is  within  the  meaning  of  1  Starr  &  C. 
Ann.  St  c.  24,  art  9,  i  22,  thou{^  the  annexed 
copy  was  not  u  fact  certified. 

2.  Where  such  petition  alleges  that  a  true 
copy  of  the  report  of  the  commissioners  appoint- 
ed to  make  an  estimate  of  the  imiH^>vement  con- 
templated  by  the  ordinance  is  thrareto  annexed, 
and  that  the  rmort  was  approved  by  the  coun- 
cil before  the  filing  of  the  petition,  such  fact 
need  not  be  certified. 

8.  Where  such  petition  was  sufficient  to  give 
the  court  jurisdiction  to  enter  a  judgment  of  coh 
firmation  in  the  assessment  proceedings,  such 
judgment  cannot  be  attacked  on  grounds  which 
do  not  aCect  the  jurisdiction,  and  which  might 
have  been  urged  at  the  time  judgment  was  en- 
tered. 

4.  The  fact  that  a  blank  form,  which  was  no 
part  of  the  exhibit  intended,  was  inadvertently 
attached  to  a  petition,  does  not  aSect  the  ex- 
hibit or  the  sufficiency  of  the  petition,    . 

Appeal  from  Cook  county  court;  O.  N. 
Carter,  Judge. 

Application  by  the  relator,  D.  H.  Kocher- 
Sperger,  treasurer  of  Ck>ok  county,  DL, 
against  A.  F.  Doremus  and  others,  for  judg- 
ment against  certain  lots  for  a  delinquent 
special  assessment  From  a  judgment  as 
prayed,  defendant  Doremus  appeals.  Af- 
firmed. 

Maher  &  Gilbert  for  appellant  J.  D. 
Adair,  for  appellee. 

CABTWRI6HT,  J.  This  Is  an  appeal  from 
the  judgment  of  the  county  court  of  Cook 
county  against  certain  lots  of  appellant  for 
a  delinquent  special  assessment  An  apjdl- 
cation  for  judgment  being  made,  the  appel- 
lant entered  his  special  appearance  for  the 
purpose  of  contesting  the  Jurisdiction  of  the 
court  and  contended  that  the  proceedings 
anterior  to  the  judgment  of  confirmation  in 
the  special  assessment  proceedings  were  in- 
sufficient to  confer  jurisdiction  on  the  county 
court  to  enter  such  judgment  of  confirma- 
tion, which  Judgment  was,  therefore,  void. 
To  sustain  the  claim  that  the  Judgment  of 
confirmation  was  void,  appellant  offered  In 
evidence  the  original  petition  for  the  assess- 
ment; but  the  petition  being  objected  to, 
the  objection  was  sustained,  and  api>ellant 
excepted.  It  is  urged  that  the  ruling  was 
erroneous  because  the  petition  showed  that 
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It  yna  Insufficient  to  tenfer  Jurisdiction  upon 
the  county  court 

One  reason  assigned  is  that  it  did  not  re- 
cite the  ordinance  for  the  proposed  Improve- 
ment, as  required  bj  the  statute.^  It  al- 
leged that  the  ordinance  was  passed  on  Sep- 
tember 25,  1893,  by  the  city  council,  provid- 
ing for  the  improvement  in  question,  and 
stated  that  a  certified  copy  of  the  ordinance 
was  thereto  annexed  and  made  a  part  there- 
of. A  copy  of  the  ordinance  was  annexed  to 
the  petition,  and  the  grounds  of  objections 
to  it  are  that  there  was  connected  with  it  a 
report  of  the  commissioner  of  public  works 
submitting  the  ordinance. to  the  dty  coun- 
cil; and  that  the  certificate  of  the  city  derk 
was  insufflcient.  While  it  is  required  that 
the  petition  shall  recite  the  ordinance,  there 
is  no  requirement  tliat  the  ordinance  so  re- 
cited sliall  be  certified.  Wadlow  v.  City  of 
Chicago,  159  m.  176,  42  N.  E.  866.  The  re- 
port of  the  commissioner  of  public  works 
submitting  the  ordinance  was  also  uncalled 
for.  It  is  immaterial  what  that  report  was, 
or  wliat  was  the  nature  of  the  Clerk's  certifi- 
cate. The  case  of  Hull  v.  City  of  Chicago, 
166  lU.  381,  40  N.  B3.  937.  is  relied  upon  to 
establish  the  Invalidity  of  the  petition.  In 
that  case  it  was  said  that  notliing  appeared, 
either  in  the  certificate  of  the  city  clerk  or 
otberwiae,  indicating  that  the  ordinance  was 
ever  passed,  while  in  this  case  tliat  fact 
Is  alleged  in  the  petition,  and  the  supposed 
defect  has  no  existence. 

Another  reason  assigned  is  that  the  peti- 
tion did  not  recite  a  valid  report  of  the  com- 
missioners appointed  to  make  an  estimate  of 
the  improvement  contemplated  by  the  or- 
dinance, as  required  by  the  statute.  The  pe- 
tition alleged  that  the  commissioners  so  ap- 
pointed made  a  rei)ort  to  said  city  council  on 
the  23d  day  of  October,  1893,  estimating  such 
cost  at  $61,043.34,  wldch  report  was  after- 
wards approved  by  said  council.  It  is  also 
stated  that  a  true  copr  of  said  report  was 
annexed  thereto  and  made  a  part  thereof. 
A  report  of  the  commlBSioners,  properly  sign- 
ed by  them,  and  fulfilling  the  requirements 
of  the  law,  was  annexed  to  the  petition;  and 
the  objection  to  this  report  is  of  the  same 
nature  as  tliat  made  to  the  ordinance,  that 
the  certificate  of  the  city  elerk  does  not  show 
that  the  order  of  approval  was  passed  by 
the  council,  or  the  date  of  such  order  of  ap- 
provaL  Inasmuch  as  it  is  averred  that  the 
report  was  approved  by  the  council  before 
the  filing  of  the  petition,  a  certificate  of  the 
clerk  to  that  fact  was  not  required,  and 
his  certificate  was  mere  surplusage.  The 
sufficiency  of  the  petition  was  not  affected  by 
anything  it  contained,  or  any  deficiency  in  it, 
since  the  required  fact  was  alleged  In  the 
iietitlon.  There  is  no  requirement  of  law 
that  the  petition  siiall  contain  the  evidence 
by  which  the  facts  averred  in  it  are  to  be 


*  1  Starr  ft  0.  Ann.  St.  e.  24,  art  9,  f  22. 


proved,  nor  that  such .  evidence  shall  be  an- 
nexed to  It 

It  is  further  contended  that  the  ordinance 
for  the  improvement,  as  set  out  by  the  petl- 
tion,  was  void,  and  afCorded  no  basis  for  the 
assessment,  and  that,  therefore,  the  court  was 
without  Jurisdiction,  and  the  Judgment  con- 
firming an  assessment  to  pay  for  said  im- 
provement was  also  void.  The  ground  of  the 
claim  is  tliat  there  appears  annexed  to  the 
petition  for  th0  special  assessment,  in  addi- 
tion to  the  copy' of' the  ordinance,  a  printed 
blank  form  to  be  used  in  drafting  an  or- 
dinance for  wooden-block  pavement,  contain- 
ing only  the  formal  portions  of  such  an  or- 
dinance, with  blanks  for  the  name  of  the 
street,  the  points  between  which  the  paving 
should  be  done,  the  names  of  the  commis- 
sioners, and  all  provisions  not  of  a  formal 
character.  There  can  be  no  question  that 
this  blank  form  Is  not  the  ordinance  referred 
to  and  recited  in  the  petition,  or  any  part 
of  it;  that  it  v^as  accidentally  or  negligently 
annexed  to  the  petition,  and  was  no  part  of 
such  petition.  The  fact  that  it  was  so  an- 
nexed could  not  affect  the  ordinance  or  the 
sufficiency  of  the  petition. 

Api)eDant  also  seeks  to  question  the  Juris- 
diction of  the  court  on  the  ground  that  the 
record  of  the  special  assessment  proceedings 
did  not  affirmatively  show  that  the  ordinance 
was  referred  to  a  committee  of  tlie  council, 
or  that  unanimons  consent  was  obtained  for 
the  passage  of  the  ordinance  without  such 
reference,  and  because  the  ordinance  pro- 
vided for  a  certain  kind  of  cementing  ma- 
terial, and  made  a  certain  division  of  the  as- 
sessment into  installments.  But  it  is  not 
permissible  for  appellant  to  attack  the  Judg- 
ment In  the  assessment  proceedings  upon 
such  ground.  The  petition  was  sufficient  to 
give  the  court  Jurisdiction  to  enter  the  Judg- 
ment of  confirmation,  and  tiiat  Judgment  la 
not  open  to  collateral  attack  on  grounds  not 
affecting  the  Jurisdiction,  and  for  matters 
that  might  have  been  urged  at  the  time  Judg- 
ment was  entered.  Lehmer  v.  People,  80  111. 
601;  People  v.  Brislin,  Id.  423;  Blake  v. 
People,  lOG  ni.  504;  Chicago  &  N.  W.  By. 
Co.  V.  People,  120  111.  104,  11  N.  Ei.  418;  Bieb- 
ling  V.  People,  145  111.  120,  33  N.  B.  1090.  The 
Judgment  will  be  affirmed.  Judgment  af- 
firmed. 


(la  111.  uo) 
McCHBSNET  et  aL  v.  CITY  OF  CmCAGO. 

(Supreme  Court  of  Illinois.     March  28,  1886.) 

POBUO  iMFTOVBHBHTe— BnfOROIMS  AsSBSSMBIII^— 

Hxa  Judicata  —  Vacating  .Tudoiiest  — 
PowEK  or  Court  apteb  Tekm. 

1.  In  .1  suit  to  enforce  an  asswsment,  it  ap- 
peared that,  in  a  previous  action  to  enforce  the 
same  assessment  against  the  same  parties,  a 
judgment  confirming  it  was  affirmed  by  the  su- 
preme court;  that,  pending  the  appeal,  the  or- 
dinance on  which  the  assessment  was  l>aBed  wa* 
repealed  by  the  coondi,  and  the  county  coml  t»- 
cated  its  judgment  of  confirmation,  and  diamiss- 
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ed  the  acHon.     Held,  that  the  cHy  was,  neret- 
theleas,  bonnd  by  the  former  jndsment 

2.  A  court  haa  no  power  to  vacate  its  jadK- 
ment  after  the  expiration  of  the  term  at  whidi 
It  was  renderod. 

Appeal  from  Cook  county  court;  O.  N.  Car- 
ter, Judge. 

Proceeding  by  the  city  of  Chicago  against 
Joseph  McCbesney  and  others  to  enforce  an 
assessment  for  a  public  improTement.  From 
a  Judgment  conlirming  the  assessment,  de- 
fendant appeals.     Reversed. 

On  December  21,  1883,  the  city  filed  its  pe- 
tition for  the  assessment  of  the  cost  of  con- 
structing and  laying  a  water-supply  pipe  on 
Yates    avenue    between    Seventy-First    and 
Seventy-Fifth  streets,  based  upon  an  ordi- 
nance dated  November  20,  1893,  for  a  six- 
inch  cast-iron  water-suppjy  pipe,  of  a  weight 
of  87  pounds  per  lineal  foot,  eight  fire  hy- 
drants, two  valves,  and  a  cross,  as  described. 
Appellants  filed  a  written  motion  to  dismiss, 
which  was  overroled,  upon  the  ground  that 
the  matters  sought  to  be  litigated  herein  had 
already  been  adjudicated  In  case  No.  14,488 
of  the  county  court,  and  upon  the  bearing  of 
the  motion  they  introduced  in  evidence  the 
flies  and  record  of  the  latter  salt,  showing 
a  petition  by  the  city,  filed  August  25,  1892, 
for  the  assessment  of  the  cost  of  constructing 
and  laying  a  water-supply  pipe  on  Yates  ave- 
nue, between  Seventy-First  and  Seventy-Fifth 
streets,  based  ui>on  an  ordinance  dated  July 
11,  1892,  for  an  eight-Inch  cast-iron  water- 
supply  pipe,  of  a  weight  of  50  poimds  per 
lineal  foot,  eight  fire  hydrants,  two  valves, 
and  a  cross,  as  described;  the  report  of  com- 
missioners to  make  an  estimate  of  cost  and 
order  of  approval;  the  assessment  roll,  show- 
ing appellants'  Iota  involved  herein  assessed 
therefor;  appellants'  objections;  the  order  of 
the  court  overruling  the  objections;    finding 
for  the  city;  Judgment  of  confirmation;  ap- 
peal prayed  by,  allowed  to,  and  perfected  by 
appellants,  to  this  court,  January  7,  1893; 
and  the  order  of  this  court  affirming  said 
Judgment,  October  29,  1894  (see  McChesney 
V.  City  of  Chicago,  152  111.  543,  38  N.  E.  767); 
also  an  order  of  the  county  court,  on  Decem- 
ber 7,  1893,  on  motion  of  petitioner,  without 
notice   to   appellants,   vacating   and   setting 
aside  the  Judgment  and  all  orders  in  said 
cause  No.  14,448,  annulling  the  assessment 
roll,  and  dismissing  the  petition,  the  ordi- 
nance having  been  repealed  November  20, 
1893.    The  motion  to  dismiss  was  overruled. 
Objections  to  the  confirmation  of  the  assess- 
ment were  also  overruled,  and  Judgment  was 
entered  confirming  the  assessment  under  the 
second  ordinance  November  20,  1893,  as  ask- 
ed in  the  petition  filed  on  December  21, 1893. 

F.  W.  Becker,  for  appelant  J.  D.  Adair, 
for  appellee. 

MAORUDEB,  J.  (after  stating  the  fa/rts). 
We  think  that  the  motion  to  dismiss,  made 
by  the  appellants  should  have  been  granted. 
The  former  Judgment,  conflrmlag  an  assess- 


ment for  the  same  improvement  Involved  In 
this  proceeding,  which  was  rendered  on  Jan- 
uary 7, 1893,  and  affirmed  by  this  court  in  an 
opinion  ffied  on  October  29,  1894,  and  report- 
ed In  McChesney  v.  City  of  Chicago,  152  HL 
643,  38  N.  B.  767,  is  res  adjudlcata.  It  la 
true  that  the  ordinance  of  July  11, 1892,  upon 
■which  the  former  assessment  was  based,  wa« 
rei>ealed  by  the  common  council  on  Novem- 
ber 20,  1893,  while  an  appeal  from  the  Judg- 
ment of  January  7,  1893,  confirming  the  said 
assessment,  was  pending  in  this  court.  It  la 
also  true  that,  on  December  7, 1893,  the  coun- 
ty court  entered  an  order  vacating  the  Judg- 
ment of  January  7,  1893,  and  dismissed  the 
former  petition  filed  August  25,  1892.  But 
the  county  court  had  no  power  so  to  vacai« 
the  former  Judgment  of  confirmation,  as  sev- 
eral terms  had  passed  since  its  rendition,  and 
it  was  pending  upon  appeal  in  the  supreme 
court.  After  the  lapse  of  the  term  at  which 
a  Judgment  is  rendered,  the  court  has  no  au- 
thority to  set  the  same  aside,  or  change  the 
record,  except  in  obedience  to  the  mandate 
of  the  appellate  court,  on  a  reversal.  It  Is 
well  settled  that,  after  the  close  of  the  term, 
the  court  has  no  Jurisdiction  to  vacate  Its 
Judgments.  Kelly  v.  City  of  Chicago,  148 
HL  90,  35  N.  B.  75a 

By  the  affirmance  of  the  Judgment  of  con- 
firmation, rendered  on  January  7,  1893,  the 
former  assessment  was  held  to  be  valid.  The 
same  subject-matter  was  involved  in  the  for- 
mer proceeding  as  in  the  present  proceeding, 
and  the  same  parties  who  were  before  the 
court  there  are  before  the  court  here.  It  fol- 
lows that  the  city  Is  bound  by  the  formed 
Judgment,  and  the  same  can  be  set  up  here 
as  a  former  adjudication  in  bar  of  the  pres- 
ent suit.  Greeley  v.  Town  of  Cicero,  148  II!. 
632,  36  N.  B.  603;  Leopold  v.  City  of  Chicago, 
150  IIL  568,  37  N.  E.  892;  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  City  of  Chicago,  143  Rl.  641,  32 
N.  B.  178;  Forsyth  v.  City  of  Chicago,  62  Rl. 
304.  Section  46  of  article  9  of  part  1  of  the 
city  and  vUlage  act,  which  provides  that,  "if 
any  assessment  shall  be  annulled  by  the  city 
council,  or  board  of  trustees,  or  set  aside  by 
any  court,  a  new  assessment  may  be  made 
and  returned,"  etc.,  has  no  application  to  a 
case  where  Judgment  has  been  rendered  con- 
firming the  assessment,  and  several  terms  ot 
court  have  i>assed,  and  such  Judgment  has 
been  affirmed  upon  appeal.  That  section  con- 
templates cases  where  the  proceedings  are  In 
fieri.  As  was  said  by  this  cotirt  In  Union 
Bldg.  Aas'n  v.  Olty  of  Chicago,  61  RL  439: 
"We  will  not  Impute  to  the  legislature  the 
Intention  of  nullifying  the  Judgments  and  de- 
crees of  courts  of  general  Jurisdiction  In  ad- 
vance, when  It  would  be  beyond  the  constitu- 
tional power  of  that  body  to  do  so  after  they 
were  made,  and  especially  in  relation  to  stat- 
utory proceedings  to  divest  the  cltlEen  of  his 
property  without  his  consent." 

This  Is  not  an  abandonment  of  the  im- 
provement, but  an  attempt  to  abandon  a  val- 
id assessment,  after  Judgment  and  after  the 
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term,  and  to  substitate  another  asseisment 
tor  the  same,  or  gnbstfinttally  the  same,  Im- 
provement. To  allow  this  to  be  done  would 
be  to  "give  undue  advantage  to  one  of  the 
parties  to  the  contToversy,  and  work  a  rank 
injustice  to  the  citizen  and  property  owners." 
Cihicago,  R.  L  &  P.  Ry.  Ck>.  v.  City  of  Chica- 
go, 143  m.  641,  32  N.  B.  178.  It  would  be 
"unjust  and  oppressive  to  the  taxpayer,  and 
contrary  to  the  principles  of  the  common  law, 
that  he  should  be  subjected  to  the  annoyance 
and  expense  of  defending  against  a  multi- 
plicity of  proceedings  of  the  same  kind  for 
the  collection  of  a  single  tax."  Andrews  t. 
People,  75  IlL  605.  For  the  reason  here  stat- 
ed, the  Judgment  of  the  county  court  is  re- 
versed, and  the  cause  is  remanded  to  that 
court  for  further  proceedings  in  accordance 
with  the  views  herein  expressed.  Reversed 
and  remanded. 


(160  III.  636) 

ILLINOIS  CENT.  B.  CO.  v.  O'CONNBLL. 
(Supreme  Court  of  lUinois.     March  28,  1896.) 

R^ILHOADS — IlMURT  TO    FaSSBNOBR— NeOLIOBMOB. 

Where  a  woman,  while  attempting  to 
alight  from  a  railway  car,  was  thrown  down 
and  injured,  by  her  dress  being  caught  on  a  pro- 
jection of  the  car  platform,  the  fact  that  the  plat- 
form was  of  a  pattern  in  general  use  on  all 
roads,  and  approved  by  railroad  men,  is  not  con- 
clusive evidence  of  freedom  from  negligence;  the 
projection  being  plainly  visible,  and  in  a  posi- 
tion which  made  the  danger  of  such  accidents 
obvious.     59  IlL  App.  463,  affirmed. 

Appeal  from  appellate  court.  First  district 
.  Action  by  Annie  O'Connell  against  the  Illi- 
nois Central  Railroad  Company,  tried  In  the 
superior  court  of  Cook  county,  before  Judge 
Brentano  and  a  Jury.  A  judgment  for  plain- 
tiff was  affirmed  on  appeal  by  the  appellate 
court  (59  111.  App.  463),  and  defendant  ap- 
peals.    Affirmed. 

S.  F.  Andrews  and  Jas.  Fentress,  for  ap- 
pellant. John  F.  Waters  and  Hiram  Blais- 
dell,  for  appellee. 

WILKIN,  J.  Appellee  recovered  a  Jndg- 
ment  in  the  superior  court  of  (3ook  county 
against  appellant  for  $5,0(X),  In  an  action  on 
the  case  for  a  personal  injury,  and  that 
Judgment  has  been  affirmed  by  the  api>ellate 
court  Her  declaration,  as  amended,  is  of 
two  counts.  The  first  alleges  that  on  the 
17th  day  of  July,  1892,  she  was  a  passenger 
on  one  of  defendant's  suburban  trains  run- 
ning to  and  from  the  city  of  Chicago;  that 
upon  arriving  at  her  destlnatioo.  South  Chi- 
cago, in  attempting  to  alight  from  the  car 
upon  which  she  was  riding,  because  of  the 
unsafe  condition  of  the  platform  and  steps 
of  the  car,  which  had  bolts,  naUs,  and  parts 
projecting  from  the  SEune,  h^  clothing  caught 
thereon,  and  she  was  thrown  with  great 
force  and  violence  off  the  car,  and  upon  the 
ground,  and  thereby  severely  and  dangerous- 
ly wounded.  The  second  count  is  like  the 
first;   except   that  the   negligence   charged 


against  the  defendant  Is  that  it  failed  to  for- 
nish  a  proper,  suitable,  and  safe  platform  at 
the  said  South  Chicago  station,  by  reason 
whereof,  in  attempting  to  get  oil  the  car, 
plaintiff  was  with  great  force  thrown  to  the 
ground,  and  greatly  Injured.  There  was  no 
conflict  in  the  evidence  niwn  the  trial  as  va 
the  fact  that  plaintiff  was  a  passenger  as  al- 
leged, nor  that,  in  alighting  from  the  car  at 
South  Chicago,  the  bottom  of  her  dress 
skirt  caught  upon  the  head  of  a  coupling 
pin  used  on  what  is  known  as  the  "Miller 
Car  Platform,"  causing  her  to  fall  from  the 
steps,  and  be  injured.  Neither  was  there 
any  controversy  as  to  the  fact  that,  upon  the 
side  of  the  car  from  which  she  and  other 
passengers  were  discharged  at  the  station, 
there  was  no  platform.  There  was  a  land- 
ing at  the  place,  eonstructed  of  cinders,  but 
It  was  in  no  proper  sense  a  platform.  Wit- 
nesses diffiered  as  to  the  distance  from  the 
lower  step  of  the  car  to  this  landing,  and  as 
to  whether  it  was  a  suitable  and  safe  place 
upon  which  to  land  passengers. 

Counsel  for  appellant  while  conceding  that 
all  controverted  questions  of  fact  have  been 
finally  settled  adversely  to  it,  contend  that 
there  Is  no  evidence  whatever  in  the  record 
tending  to  support  the  cause  of  action  al- 
leged in  the  first  count  of  the  declaration, 
and,  seeming  to  ignore  the  second  count  in- 
sist the  trial  court  erred  in  refusing  an  in- 
struction asked  by  it  directing  the  jury  to 
return  a  verdict  of  not  guilty.  It  is  Insisted 
that  there  is  no  evidence  of  the  negligence 
charged  in  the  first  count,  because  it  wholly 
fails  to  prove  that  the  company  could  have 
reasonably  foreseen  the  happening  of  the  ac- 
cident from  the  condition  in  which  it  main- 
tained the  platform  and  steps  of  Its  car. 
The  platform  was  the  Miller  patent  one  of 
the  appliances  of  which  is  an  extra  coupling 
pin,  fastened  with  a  chain  to  the  platform 
by  an  eye  in  the  head  of  the  pin.  When  not 
In  use,  this  pin  is  drc^ped  in  a  hole  in  a 
beam  which  forms  the  outer  end  of  the  plat- 
form, the  hole  tor  the  pin  being  about  seven 
inches  from  the  end  of  the  beam,  and  op- 
posite the  steps.  In  this  instance  the  pin 
extended  above  the  surface  of  the  bekm 
more  than  three  inches.  It  la  not  denied 
that  the  relation  of  passenger  and  carrier 
between  these  parties  continued  to  exist  un- 
til the  plaintiff  had  alighted  from  the  car. 
Therefore  the  defendant  owed  her  the  duty 
of  furnishing  a  suitable  and  safe  platform 
and  steps  upon  which  to  leave  the  car,  so 
far  as  it  could  reasonably  do  so  by  the  ex- 
ercise of  the  highest  degree  of  care  and  dili- 
gence; and  for  any  defect  therein,  caus- 
ing her  injury,  which  human  care,  vigilance, 
and  foresight  reascmably  exercised  oould 
have  discovered  and  guarded  against  ooo- 
sistent  with  the  operation  of  its  road,  the 
law  holds  it  responsible.  It  is  true  this  rule 
does  not  require  the  carrier  to  foresee  and 
provide  against  acddenta  never  before 
known,  and  not  seaaooaiAf  to  be  apprebend- 
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ed.  Redf.  Neg.i  496.  It  cannot  be  insisted 
(and  is  not,  &6  we  tmderstand  the  argument) 
that  the  evidence  does  not  tend,  at  least  In 
some  degree,  to  establish  the  fact  that,  by 
reason  of  the  coupling  pin  upon  which  plain- 
tiff's dress  was  caught,  the  platform  and 
steps  of  the  car  proved  to  be  unsafe  to  a 
lady  passenger  alighting  from  it;  but  the 
contention  Is  that,  by  the  exercise  of  such 
diligence  and  foresight  as  the  law  demanded 
of  It,  the  defendant  could  not  have  reason- 
ably anticipated  the  casualty.  We  think  the 
platform  itself,  as  described  by  witnesses 
and  shown  by  the  photograph  offered  in  evi- 
dence, fairly  tended  to  prove  that  the  defect 
was  sufBclently  open  to  observation  to 
charge  the  company  with  notice  that  the 
platform  was  thereby  rendered  unsafe  to 
passengers,  especially  to  ladies  descending 
the  steps.  There  was  the  pin,  plainly  ob- 
servable, extending  more  than  three  inches 
above  the  level  of  the  platform;  and  it  seems 
to  us  that  any  one  whose  attention  was 
called  to  the  fact  would  at  once  see  that  a 
lady's  skirts  Wottid  be  liaUe  to  be  caught 
upon  It,  as  was  in  fact  done  here.  It  is  true 
such  an  accident  might  not  be  reasonably  ex- 
pected to  often  occur,  and  the  d^endant 
may  have  been  surprised,  as  doubtless  It  was, 
that  it  did  happen;  but  that  Is  no  test  of  Its 
liability.  Many  accidents  happen  to  passen- 
gers from  defects  in  the  construction  of  cars 
and  other  means  of  transportation,  or  by 
breakage  of  some  of  the  parts,  which  the 
carrier  did  not  in  fact  expect,  and  wliicb 
never  had  happened  before;  and  still,  if  the 
evidence  shows,  or,  as  the  question  is  here 
presented,  tends  to  show,  tliat,  by  the  exer^ 
cise  of  the  highest  degree  of  care.  It  could 
have  been  foreseen  and  guarded  against,  the 
consequences,  so  far  as  compensation  can 
bjS  made  in  damages,  must  fall  upon  the  car- 
rier. In  many  cases  mere  proof  of  the  cas- 
ualty is  snfflcleiit  to  throw  the  burden  on  the 
carrier  to  show  that  he  exercised  due  care. 
3ee  RaUway  Co.  v.  Cotton,  140  111.  486,  29  N. 
S.  899,  and  cases  there  cited.  But,  inde- 
pendent of  that  rule,  we  think  there  Is  af- 
flrmatlve  proof  in  this  record  tending  to 
prove  a  failure  to  exercise  tliat  degree  of 
care  and  foresight  which  in  such  a  case 
makes  the  carrier  liable  for  negligence.  This 
being  so,  whether  a  similar  accident  had  pre- 
viously occurred  or  been  known  or  heard  of 
by  persons  engaged  In  the  management  of 
railroads  and  the  running  of  railroad  trains 
Is  Immaterial.  It  seems  to  be  insisted  by 
oonnsd  that  because  the  Miller  platform, 
carrying  a  pin  as  was  done  here,  is  recog- 
nized by  raUroad  men  as  a  suitable  and  safe 
one,  and  was  in  general  use  by  this  defend- 
ant and  other  railroad  companies,  that, 
therefore,  the  d^endant  was  not  chargeable 
with  notice  of  the  defect  causing  the  injury. 
These  facts  may,  it  is  true,  tend  to  prove 
.that  the  platf(»m  and  steps  were  suitable 
and  safe,  but  certainly  do  not  establish  con- 
clusively that  they  were  so.  Moreover,  there 
T.43K.B.no.8 — 45 


Is  evidence  tending  to  prove  that  carrying 
the  pin,  which  caused  the  injury,  in  that 
manner,  was  unnecessary.  It,  no  doubt, 
served  a  useful  purpose  under  certain  cir- 
cumstances, and,  to  make  the  platform  of 
practical  use  in  coupling  other  cars  to  It, 
was  sometimes  necessary;  but  that  there 
was  any  necessity  for  carrying  it  In  that 
particular  place,  and  allowing  it  to  project 
above  the  platform,  as  was  done,  we  think 
the  evidence  disproves. 

We  are  of  the  opinion,  for  the  reasons 
stated,  that,  even  if  the  first  count  had  been 
the  only  one  in  the  de<daration,  the  peremj;)- 
tory  Instruction  asked  by  the  defendant 
vmild  have  been  property  refused.  No  at- 
tempt, as  we  have  before  indicated,  seems 
to  be  made  to  show  tiiat  such  an  instruction 
would  have  been  Justifiable  under  the  evi- 
dence as  applied  to  the  second  count 

Other  questions  were  raised  in  the  argu- 
ment, filed  In  the  appellate  court,  reflled  here, 
challenging  the  rulings  of  the  trial  court  In 
admitting  and  excluding  evidence,  and  in  re- 
fusing and  modifying  instructions  asked  by 
the  defendant  We  find  no  substantial  er- 
ror in  this  regard.  The  case  seems  to  have 
been  fairly  presented  to  the  Jury  upon  its 
merits.  The  Judgment  of  the  appellate  court 
will  be  affirmed.   Aflirmed. 


(160  III.  424) 

LIN6LB  V.  PEOPLB  ex  nL  KOCHBR- 

SFER6ER,  County  Treasurer. 

(Supreme  Court  of  lUinoiB.     March  28,  1896.) 

Appeal  from  Cook  county  court;  O.  N.  Carter, 
Judge. 

Application  by  D.  H.  Kochersperger,  county 
treasurer  of  Cook  connty,  for  judement  against 
land  of  Samuel  B.  Lingle,  trustee,  for  delinqumt 
assessment  There  was  jud^ent  for  reiator, 
and  defendant  appealed.     A&rmed. 

W.  J.  Donlin  and  Cbaa.  T.  Mason,  for  appel- 
lant    J.  T>.  Adair,  for  appellee. 

PER  CURIAM.  The  questions  involyed  in 
this  case  are  the  same  as  those  decided  in  Bass 
V.  People,  42  N.  E.  880,  and  Hertig  v.  People, 
Id.  879,  opinions  in  whicn  were  filed  January  20, 
1S96.  The  views  expressed  there  are  decisive  of 
the  issues  here,  and  need  not  be  repeated.  Tlie 
Judgment  of  the  county  court  ia  amimed.  Af- 
firmed. 


(160  111.  565) 

MBBRIAM  «  al.  v.  PEOPLB  ex  rel.  KOCH- 
ERSPERGER, Connty  Treasurer. 
(Supreme  Court  of  Illinois.     March  28,  1896.) 

ASSESSMBKT  POR  ImPROVEHENTS— P;iTMBITT  IN  IM- 
STALLUBIITS — £tFBOT  Or  RbPEAI,  OV  StATOTB— 
IfOTICB  OF   ASSESSMBNT— POSTIKO— AmBNOMSNT 

or  Affidavit— Ndxo  pro  Xoira  Ordbb. 

1.  Assessment  proceedings  had  while  Act 
.1887,  as  amended  by  Act  1^1,  making  assess- 
ments payable  in  five  installments,  was  in  force, 
and  by  virtne  of  an  ordinance  passed  while  such 
act  was  in  force,  were  not  affected  by  the  amend- 
atory act  of  June  17,  in  force  July  1,  1893,  pro- 
viding for  10  installments.  - 

2.  On  appeal  from  a  judgment  for  sale  of 
abutting  property  to  pay  delinquent  improve- 
ment assessments,  ai^iant  cannot  object  that 
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th«  oonrt  below  had  no  jurisdiction  to  make  an 
order,  after  the  term  at  which  the  assessment 
was  confirmed,  allowing  an  amended  affidavit 
of  the  posting  of  notices  to  be  filed  nunc  pro  tunc 
as  of  the  date  of  the  posting,  where  the  judg- 
ment of  confirmation  is  not  in  the  record,  and 
H  is  not  shown  what  the  court's  findings  were 
on  the  questions  of  notice  and  jurisdiction. 

Appeal  from  Cook  county  court;  O.  N.  Car- 
ter, Judge. 

Proceedings  by  D.  H.  Kocheraperger,  coun- 
ty treasurer,  against  William  H.  Merrlam  and 
others,  to  enforce  assessments  for  public  Im- 
provements. From  a  judgment  ordering  a 
sale  of  the  lands  assessed,  defoidants  appeal. 
Affirmed. 

Chas.  T.  Mason,  for  appellants.  Henry  B. 
Pebbles,  for  appellee. 

CAKTWEIGHT,  J.  This  Is  an  appeal  from 
the  judgment  of  sale  rendered  by  the  county 
court  of  Cook  county  upon  the  second  delin- 
quent Installment  of  the  assessment  con- 
firmed by  the  county  court  of  Cook  county  on 
July  12,  1893,  against  the  property  of  appel- 
lants, in  a  proceeding  to  assess  the  cost  of 
constructing  a  system  of  water-supply  pipes 
In  Hawthorne,  Clyde,  and  Mwton  Parks, 
In  accordance  with  the  provisions  of  an  or- 
dinance of  the  town  of  Cicero  passed  and 
approved  April  22,  1883.  The  ordinance  pro- 
viding for  the  improvement  made  the  assess- 
ment payable  in  five  Installments,  as  provid- 
ed by  the  act  of  1887  as  amended  by  the  act 
of  1891.  This  statute  was  in  force  at  the 
time  the  ordinance  was  passed,  but  on  July 
1,  1893,  an  act  providing  for  a  division  of  an 
assessment  iito  installments  of  not  more  than 
ten  in  number  went  into  force,  which  lias 
been  held  to  operate  as  an  amendment  to  the 
previous  act.  English  v.  City  of  Danville, 
150  IlL  92,  36  N.  E.  994.  AppeUants  contend- 
ed that  the  court  had  no  jurisdiction  to  con- 
firm the  assessment  roll  made  and  returned, 
pursuant  to  the  provisions  of  said  ordinance, 
after  the  act  of  1893  went  into  effect  The 
petition  was  filed  in  the  county  court  May 
26,  1893.  The  act  of  1887,  as  amended  in 
1S81,  was  in  force  when  the  ordinance  was 
passed  and  the  proceedings  instituted,  and 
they  were  unaffected  by  the  amendment  of 
1893. 

After  the  confirmation  of  the  assessment 
the  court,  at  a  subsequent  term,  permitted 
an  amended  affidavit  of  the  posting  of  no- 
tices to  be  filed  nunc  pro  tunc  as  of  the  day 
of  such  posting,— June  30,  1893.  It  is  inslBt- 
ed  by  appellants  that  the  court  bad  no  juris- 
diction to  permit  such  amendment  after  the 
return  term.  The  objection  cannot  avail  ap- 
pellants. It  appears  that  all  the  files  and 
recMds  in  the  proceedings  for  the  confirma- 
tion of  the  assessment  roll  were  offered  and 
admitted  in  evidence,  and  that  the  confirma- 
tion, as  to  all  the  property  of  appellants,  was 
entered  by'  default;  no  objection  having  been 
filed,  or  appearance  entered,  in  said  confirma- 
tion proceedings.  But  the  judgment  of  con- 
firmation is  not  contained  in  the  record,  and  ■ 


it  is  not  shown  what  its  findings  wets  on  tlie 
question  of  notice  or  of  jnriadicti»n.  The 
affidavit  was  not  the  only  means  of  proving 
the  posting  of  notices,  and,  in  the  absence  of 
the  judgment,  it  will  be  presumed  that  the 
court  had  before  it,  in  the  judgment  of  con- 
firmation, evidence  aside  from  the  affidavit 
showing  such  f&ct  Perry  v.  People,  155  Hi 
307,  40  N.  E.  468.    Judgment  affirmed. 

(161  IIL  22) 

METROPOLITAN  WEST  SIDE  EL.  K. 

CO.  v.  DICKINSON  et  al. 

(Supreme  Court  of  Illinois.     March  28,  1S96.) 

Eminent  Dohaiit  —  Latho  Takbm  fob  Elevated 

IlAtLWAT  —  Excessive  Dahagbs  —  Pkospectitb 

Damages  to  Part  hot  Taken  —  Opihion  Bvi- 

DENOE— EXPEBT  TeSTIMONT. 

1.  A  verdict  in  condemnation  [Kooeedings 
will  not  be  set  aside,  as  excessive,  merely  be- 
cause it  was  greater  than  the  average  of  the 
witnesses'  estimates,  and  greater  ttian  the  verdict 
of  the  same  jury  for  the  taking  of  the  adjoin- 
ing lot,  where  the  conditiona  of  the  two  iots 
were  different,  and  the  improvements  were  of 
different  nature,  and  the  jury  viewed  the  prem- 
ises. 

2.  On  an  issue  as  to  the  damages  to  a  por- 
tion of  a  lot  adjoining  a  strip  taken  by  an  el- 
evated railroad,  it  was  error  to  admit  the  opin- 
ions of  persons  who  knew  nothing  about  the 
property  involved,  but  who  had  property  in  the 
vicinity  of  another  elevated  road. 

3.  The  amount  of  damage  that  will  result 
to  land  adjoining  a  strip  taken  for  an  elevated 
railroad  is  not  a  question  for  expert  testimony. 

Ai^eal  from  superior  court,  Cook  county; 
Nathaniel  C.  Sears,  Judge. 
'  Proceedings  by  the  Metropolitan  West  Side 
Elevated  Railroad  Company  against  Joseph- 
ine M.  Dickinson,  impleaded  with  Samuel 
Boyles  and  others,  to  condemn  land.  From 
a  judgment  assessing  the  damages,  petition- 
er a^teals.     Affirmed. 

E.  J.  Harkness  and  W.  W.  Gurley,  for  ap- 
pellant.    E.  H.  Gary,  for  appellees. 

CARTWRI6HT,  J.  Appellant  filed  its  pe- 
tition in  the  cotmty  court  of  Cook  county  for 
the  condemnation  of  certain  property  re- 
quired for  the  uses  of  its  railroad,  and  the 
venue  of  the  cause  was,  by  agreement,  chan- 
ged to  the  superior  court  of  said  county. 
Among  the  tracts  described  in  the  petition 
was  the  lot  of  appellee  on  the  south  side  of 
Warren  avenue,  having  a  frontage  of  44 
feet  upon  said  avenue,  and  running  back 
122  feet  to  an  aUey.  Appdlaufs  right  of 
way  extends  from  the  front  of  the  lot,  along 
the  west  side,  a  distance  of  78  feet,  without 
taking  any  part  of  the  lot,  and  from  that 
point  a  strip  8^  feet  wide  and  44  feet  long 
is  taken  from  the  side  of  the  lot  to  the  al- 
ley in  the  rear.  By  the  verdict  of  the  jury, 
appellee  was  allowed  $4,905.94,  and  judg- 
ment was  entered  on  the  verdict 

But  two  questions  are  presented  on  this 
appeal:  First,  whether  the  verdict  was  ex- 
cessive in  amount;  and,  second,  whether  the 
court  admitted  incompetent  testimony  tier- 
ed by  defendant.- 
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Tbere  Wfts  a  ■hro-story  frame  bntldlng  U)^ 
Ob  tbe  lot,  along  the  side  Of  which  the  peti^ 
tloner'B  railroad  wae  located.  The  strip  ae- 
toaUy  taken  was  required  for  an  extension 
of  the  east  platform  of  the  Madison  Street 
station,  which  woidd  oret-hang  that  part 
of  tbe  lot  The  kitchen  of  the  dwelling 
hoose  extended  upon  the  part  of  the  lot 
taken.  The  i^tform,  when  constracted, 
woold  be  abotre  this  part  of  the  building; 
and  it  was  8tit>idated  that  tbere  shoidd  be  no 
actual  physical  Interference  with  that  part 
of  the  kltcb«i  during  the  life  of  the  build-' 
tag.  Tbe  testimony  on  the  part  of  the  petl' 
tioner  as  to  the  value  of  the  part  taken,  and 
damage  to  the  residue,  ranged  from  $1,326.- 
28  to  $1,708:02,  and  the  testlmohy  of  defend- 
ant from  $5,887.41  to  $6,334.43.  The  ergu- 
m«it  that  the  amount  allowed  was  excessive 
Is  based  upon  a  comparisoa  of  the  verdict  In 
this  case  with  the  verdict  of  the  same  Jury 
as  to  the  adjoining  lot,  where  there  was  atf 
allowance  of  $17,023.30,  and  upon  the  fttct 
that  the  verdict  in  this  case  was  greater 
than  the  average  of  the  teistimony  of  the  Mtlt- 
nesses  for  tbe  respeotive  parties.  '  Neither  of 
the  alleged  grounds  .^onld  Justify  an  inter- 
ference with  the  verdict  If  It  were '  true 
that  a  larger  sum  was  allowed  in  this  case, 
in  proportion  to  the  actual  value  and  dam- 
age, than  in  the  case  of  the  adjoining  lot, — 
which,  from  the  different  conditions  and  im- 
provemeots,  we  are  unable  to  say  was  the 
fact,— -there  woald  be  just  as  good  grounds, 
ao  far  as  this  court  can  know,  for  saying 
that  the  verdict  as  to  the  adjoining  property 
was  too  low  as  that  tbe  one  in  this  case  waS 
too  high.  Nor  should  the  averaging  of  es- 
timates or  opii^ons  of  witnesses,  even  where 
they  are  equal  in  number  on  both  sides,  be 
conclusive  as  to  what  the  verdict  should  be; 
and  this  is. .particularly  so  when,  as  in  this 
case,  counsel  takes  an  average  of  all  the  tes- 
timony, and  the  number  of  witnesses  esti- 
mating on  the  two  sides  are  unequal.  There 
was  a  very  wide  difference  of  opinion  be- 
tween the  witnesses  for  the  respective  par- 
ties. The  jury  viewed  the  premises,  and 
their  verdict  was  presumably  sustained  by 
that  view.  It  was  also  supported  by  com- 
petent evidence  introduced  on  the  trial. 

On  the  question  of  damages  to  the  re- 
mainder of  the  lot  not  tak^i,  tbe  court  ad- 
mitted, against  the  objection  of  petitioner, 
tbe  testimony  of  three  witnesses  who  knew 
nothing  about  the  property,  and  were  not 
aognalnted  with  it  nor  with  its  value;  and 
one  of  them,  at  least,  did  not  even  know 
the  direction  of  the  street  on  which  it  was 
located.  These  witnesses  had  property  In 
the  vicinity  of  another  elevated  railroad  In 
Chicago,  and  they  were  examined  for  the 
purpose  of  showing  that  they  knew,  from  ac- 
tual experience,  tbe  physical  effects  upon  ad- 
joining property  of  an  elevated  railroad  of 
the  sanje  general  character  as  this  one,  in 
the  way  of  noise,  smoke,  gases,  etc.,  and 
tbe  effect  of  the  operation  and  construction 


of  such  a  road  upon  the  rental  and  market 
value  ctf  property  in  its  vicinity.  The  court 
did  not  permit  them  to  testify  as  to  what 
effect  was  actually  produced  by  the  other 
elevated  railroad  upon  their  proi)erty,  and 
only  admitted  proof  that  they  were  possess- 
ed of  some  knowledge  and  experience  on 
that  subject.  .  This  would  not  have  been  im- 
proper. If  th^  witnesses  had  been  qualified 
to  give  an  opinion  as  to  the  tract  of  land  In 
qjaestion,  since  the  facts  so  proved  would 
have  enabled  the  jury  the  better  to  judge 
the  value  of  such  opinions.  '  Johnson  v.  Bail- 
way  Co.,  Ill  IlL  413.  This  evidence,  how- 
ever, was  admitted,  as  stated,,  for  the  pur- 
pose of  qualifying  the  witnesses  to  testify  as 
experts  in  the  case;  and  they  were  allowed 
to  So  testify  from  a  plat,  and  on  hypotheti- 
cal questions  as  to  the  percentage  which,  ta 
their  opinion,  this  property  would  suffer,  in 
its  market  and  rental  value,  by  the  construc- 
tion and  operation  of  tbe  road.  It  lias  fre^ 
quently  been  held  that  any  person  who  is 
acquainted  with  land  and  its  value  may  give 
an  opinion  as  to  such  value  and  as  to  dam- 
ages. White  V.  Hermann,  51  IlL  248;  BaU- 
road  Co.  v.  Henxy,  79  Dl.  280;  Johnson  v. 
Railroad  Co.,  supra;  Railroad  Co.  v.  Nix,  137 
Hi.  141,  27  N.  E.  8L  Such  matters  are  not 
ordinary  question  of  science,  skQl,  or  trade, 
and  do  not  require  any  previous  course  of 
study  to  obtain  a  knowledge  of  them. 

The  conduaion  of  the  jury,  as  to  the  dam- 
ages that  will  result  in  the  future  to  the  por- 
tion of  the  tract  not  taken  by  the  construc- 
tion of  the  railroad,  is  not  the  ascertainment 
of  an  existing  fact,  but  only  the  judgment 
or  belief  of  the  jury  as  to  what  the  fact  wiU 
be.  The  estimate  or  condusion,  both  with 
the  Jury  or  with  witnesses,  necessarily  de- 
pends upon  mere  opinion  or  belief.  Ques- 
tions of  value  and  damage,  in  such  cases  as 
this,  are  not  beyond  the  scope  of  ordinary 
affairs,  and  do  not  call  for  the  assistance  of 
experts..  In  such  cases,  witnesses  who  are 
acquainted  with  the  property  and  its  value- 
are  capable  of  forming  a  correct  judgment 
and  giving  their  c^inion,  and  the  Jury  may 
see  the  property  themselves,  and  can  un- 
derstand the  controverted  questions  oi  fact 
submitted  to  their  decision  without  the  aid 
of  experts  who  never  saw  it  Even  tf  ex- 
pert testimony  was  admissible,  these  wit- 
nesses were  not  qualified  as  experts.  Thdr 
previous  experience  had  been  confined  to  a 
single  road,  within  the  narrow  limits  of  one 
locality.  It  was  improper  to  admit  their 
testimony.  We  are  not  satisfied,  however, 
that  the  Judgment  should  be  reversed  for 
tbe  error  in  ruling  ni>on  the  admission  ct  the 
expert  testimony.  The  conclusion  to  be 
drawn  from  it  was  not  different  from  the 
evidence  of  the  witnesses,  whose  testimony 
was  entirely  competent,  by  which  the  verdict 
was  sustained.  The  jury  could  see  that  these 
alleged  experts  knew  no  more  about  such 
ordinary  matters  than  they  or  the  other  wlt- 
dld.    The  personal  examination  at 
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the  premises  by  the  Jury  in  •nch  cases  de- 
servedly has  great  weight,  and,  in  view  of 
that  fact,  and  of  all  the  evidence,  we  do  not 
feel  Justified  in  disturbing  the  verdict  Judg- 
ment affirmed. 


(ISO  HI.  602) 

RASS  Y.  SEBASTIAN. 

(Sqweme  Oonrt  of  Dlinols.     Mardi  28,  1886.) 

HsoHANio'B  Libs — Evidkkob  to  Svtpowi — Statb- 
HBNT  or  Claim— Kxp^sT  Xsstimonx 

AS  TO  ALTSBATION. 

1.  In  an  action  to  enforce  a  mechanic's  Hen, 
in  which  complainant  alle^  a  written  contract 
with  defendant^  who  denied  any  such  contract, 
or  that  any  one  liad  aathority  to  make  snch  con- 
tract for  lier,  proof  that  the  contract  was  aira- 
ed,  after  the  action  was  begun,  by  one  who 
claimed  to  be  the  agent  of  defendant,  is,  in  the 
absence  of  proof  of  anthorlty,  insufficient  -  to 
support  the  Uen. 

2.  In  an  actiot  to  enforce  a  meciuinic  a  lien, 
where  it  was  contended  by  defendant  that  the 
statement  of  claim,  as  filed,  \.'b.b  insufficient,  and 
that  it  tiad  been  altered  since  the  filing,  it  was 
error  to  exclude  tiie  testimony  of  an  expert  in 
handwriting  and  inks  as  to  whether  such  altera- 
tion had  been  made  before  or  since  the  statement 
was  filed.     57  lU.  App.  417,  affirmed. 

Error  to  appellate  court,  First  district 
Action  by  Joseph  Rass  against  Elizabeth 
Sebastian  to  enforce  a  mechanic's  lien. 
There  was  judgment  in  the  appellate  court 
for  defendant  reversing  Judgment  of  the  su- 
perior court  of  Cook  county  (57  111.  App.  417), 
and  plaintiff  brings  error.    Affirmed. 

Arnold  Tripp,  for  plaintiff  in  error.  Win- 
ston &  Meagher,  for  defendant  in  error. 

WILKIN,  J.  This  cause  arises  upon  a 
petition  by  plaintiff  in  error  against  defend- 
ant in  error  to  enforce  a  mechanic's  lien. 
In  the  faU  of  1892  Mrs.  Sebastian  received 
bids  for  the  erection  of  a  two-story  brick 
and  frame  buUding  in  the  city  of  Chicago, 
upon  plans  and  specifications  drawn  by  one 
Joseph  Bettinghofer,  an  architect  That  of 
Joseph  Rass,  proposing  to  complete  the  work 
for  the  sum  of  $3,000,  was  accepted.  As  the 
buUding  progressed  ?2,000  was  paid  on  the 
contract  price.  On  or  about  March  31,  1893, 
Rass,  claiming  to  have  completed  the  worlt, 
presented  to  Mrs.  Sebastian  a  certificate, 
signed  by  the  architect  for  ?800,  and,  about 
May  25th  following,  another  for  $200,  which 
she  declined  to  pay,  on  the  ground  that  the 
buUding  was  not  erected  in  accordance  with 
the  plans  and  speclflcationa.  Subsequentiy, 
on  the  23d  day  of  June,  a  statement  of  claim 
for  lien  was  filed  with  the  clerk  of  the  cir- 
cuit court  of  Cook  county,  and  on  tjie  26th 
day  of  June  following  this  petition  was  filed. 
Answer  was  filed  by  the  defendant  and  up- 
on a  hearing  of  the  cause  a  decree  was  en- 
tered sustaining  the  allegations  of  the  peti- 
tion. That  decree  was  reversed  by  the  ap- 
pellate court  and  the  cause  is  brought  here 
on  a  writ  of  error. 

Upon  the  trial  in  the  superior  court  several 
defenses  frere  interposed  by  the  defendant 


One  was  that  the  statement  filed  en  Tune  23, 
1893,  was  insufficient  It  was  objected  to 
oa  the  ground— First  tiuit  It  had  been  al- 
tered after  filing,  by  adding  an  amendment 
thereto;  and,  second,  that  as  originally  ffied, 
it  was  not  sufficient  Evidence  was  heard 
in  support  of  the  first  objeotion.  The  paper 
offered  purpMted  to  be  the  very  instrument 
^ed  in  the  clerk's  office  on  June  23d.  As 
stated  in  the  opinion  of  the  appellate  oonrt 
if  it  was  not  such  instrument  but  had,  since 
the  filing,  been  changed,  then  It  was  not 
admissible,  and  could  only  be  received  as  it 
was  when  originally  ffied.  It  was  conceded 
by  the  complainant  that  had  the  paper  been 
ffied  without,  containing  the  statement  claim- 
ed by  the  defendant  to  have  been  subse- 
quentiy interpolated,  it  would  have  been  in- 
sufficient under  the  statute,  to  support  the 
petition.  The  evidence  on  the  qnestlon  as  to 
whether  such  alteration  was  made  Is  very 
fonfficUng.  We  agree  with  the  appellate 
court  that  the  testimony  of  M  D.  Swell,  as 
an  expert  In  handwriting  and  inks,  should 
have  been  admitted,  in  the  hearing. 

A  further  defense,  insisted  upon  at  the 
hearing  and  sustained  by  the  appellate  court 
waa  that  the  comi)lainant'8  petition  was  not 
supported  by  the  proof,  in  that  it  alleged 
that  the  petitioner  "entered  into  a  written 
contract  with  the  said  Elizabeth  Sebastian" 
for  the  work  of  constrocting  the  building. 
Her  answer  denies  that  there  was  any  such 
contract  between  the  parties,  and  denies 
that  any  one  had  authority  to  make  such 
contract  for  her.  The  contract  introduced 
in  evidence  is  signed,  '^ElUizabeth  Sebastian, 
by  Joseph  Bettinghofer,  Agent"  We  think 
it  clearly  appears,  from  the  testimony,  tliat 
there  was  no  such  contract  as  alleged  in 
existence  at  the  time  of  filing  the  petition. 
The  evidence  shows  that  it  was  in  fact  sign- 
ed by  the  architect  after  the  suit  was 
brought  and  his  authority  for  so  doing  is 
not  established  by  the  proof.  Hence,  the 
averment  In  the  petition  is  unsupported  by 
the  proof.  We  think. the  appellate  court  also 
properly  decided  this  point 

The  proof  failing  to  establish  the  alleged 
contract  tiie  question  whether  the  statement 
of  claim  ffied.  If  not  changed,  would  have 
been  sufficient  under  the  contract,  becomes 
unimportant  A  finiJber  defense  that  the 
building  was  not  completed  according  to  the 
plans  and  specifications  was  also  urged  up- 
on the  hearing,  but  we  deem  it  unnecessary 
to  discuss  that  question.  The  judgment  of 
the  appellate  court  will  be  affirmed.  At- 
Qrmed. 

(UO  111.  4U> 

WILSON  T.  PEOPLE  ex  rel.  KOCHER- 

SPBRGBR,  County  Treasurer. 
(Supreme  CJourt  of  Illinois.     March  28,  1896.) 
Error  to  Cook  county  court;    O.   N.  Cartor, 

Judge.  ^   „   ^    ,. 

AppUcation  by  the  relator,  D.  HL  Kodiersper- 
ger,  treasurer  of  CJook  county,  lit,  for  judgment 
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tor  sale  of  ddisqoent  lands  iat  taxes.  There 
w;b8  a  Judgment  of  the  county  court  a«  m&jed, 
and  Henry  C.  Wilson  brings  error.  Amraied. 
W.  J.  Donlin  and  Ciias.  T.  Mason,  for  plaintiff 
in  error.     J.  D.  Adair,  for  defendant  in  error. 

CABTWRIGHT,  J.  The  connto  court  en- 
tered judgment  against  the  lands  of  plaintifC  tn 
error,  upon  the  application  of  the  county  treas- 
urer, for  the  amount  due  and  onpoid  on  the  sec- 
ond installment  of  a  special  assessment  leyied 
by  authority  of  the  town  of  Cicero.  The  case 
turns  upon  the  sufficiency  of  the  certificate  of 
publication  of  the  delinquent  tax  list  required  by 
the  revenne  act  The  certificate  is  the  same  as 
the  one  passed  upon  by  this  court,  and  held  suffi- 
cient, in  BwBS  v.  People,  159  IlL  207,  42  N.  B. 
880,  and  the  objections  made  are  the  same.  The 
decision  in  that  case  is  oondusiye  of  this,  and  the 
judgment  Of  the  county  court  will  be  affirmed. 
Judgmeqt  afBnned. 


(160  111.  560) 

HEFFRAN  t.  HUTCHINS,  MAyor. 
(Supreme  C!oart  of  IlUnoia.     ICarch  28,.  1896.) 

CiTT  OrPIOSB— KbMOTAL  BT    HATOB— ItUUMOTIOM 
— EqCITY  JURISDICTIOK. 

•  1.  Eey.  St  c  24,  art.'  2,  |  7,  authorizes  the' 
mayor  to  remoVe  any  officer  appointed  by  him, 
and  provides  tliat  if  he  fails  for  a  certain  time 
to  file  with  the  dty  clerk  the  reasons  for  re- 
moval, and  the  council,  by  a  two-thirds  vote, 
disapproves  of  the  removal,  the  peison  removed 
shall  be  restored  to  office,  but  shall  give  a  new 
bond.  Beld,  that  an  officer  ronioved  has  no 
right  to  discharge  the  duties  of  the  office  until 
the  council  takes  action.  56  111.  App.  581,  af- 
firmed. 

2.  Eguity  has  no  jurisdicbon  to  enjoin  the 
mayor  of  a  city,  acting  under  Bev.  St  c.  24, 
art. '2,  I  7,  from  removing  a  subordinate  officer. 
60  111.  App.  581,  affirmed. 

Appeal  from  appellate  court,  Second  dis- 
trict 

Petition  by  B.  B.  Heffran  against  A. 
Hutchtns,  mayor  of  Bockford,  111.,  for  an  In- 
junction. From  a  Judgment  of  the  appellate 
court  (56  nL  App.  581)  reversing  a  decree 
for  plaintiff,  he  appeals.    Affirmed. 

Appellant  waa  chief  of  the  fire  department 
of  the  city  of  Koekf  ord,  having  been  appoint- 
ed in  the  spring  of  1891,  and  was  the  incum- 
bent of  that  office  in  1893,  when  the  appellee 
was  elected  mayor  of  that  city.  The  office 
of  fire  marshal— the  chief  of  fire  depart- 
ment—Is one  to  which  the  mayor  appoints 
with  the  consent  of  the  city  couucil.  After 
appellee  became  mayor.  In  1893,  the  appel- 
lant desired  to  be  reappointed,  but  the  may- 
or appointed  Stephen  T,  Julian,  whose  ap- 
pointment was  neither  confirmed  nor  reject- 
ed by  the  dty  council,  but  was  laid  on  the 
table  by  a  vote  of  nine  to  five,  and  not  sub- 
sequently acted  upon;  and,  for  the  year  fol- 
lowing, appellant  discharged  the  duties  of 
the  office.  Again  Julian  was  appointed  by 
the  mayor,  and  his  appointment  was  reject- 
ed by  the  city  council.  The  mayor  then  ap- 
pointed Frank  E.  Peats,  who  waa  rejected 
by  the  city  council.  Then  Frank  B.  Thomas 
was  appointed,  with  a  like  result  On  the 
7th  of  May,  1894,  appellee  removed  appel- 
lant^ and  directed  him  to  vacate  the  office 
and  turn  over  the  property  of  the  depart- 


ment In  his  posseaaion  to  a  subordinate  offi- 
cer, and  threatened  to  ^ect  him  if  he  refus- 
ed to  comply.  On  the  next  day,  appellant 
sued  out  this  writ  of  injunction,  ordered  by 
the  master  in  chancery,  enjoining  appellee 
from  removing  or  Interfering  with  appellant, 
etc.  A  motion  to  dissolve,  heard  before  cir- 
cuit Judge  at  chambers,  resulted  in  a  modi- 
fication of  the  injunction:  restraining  appel- 
lee, as  mayor,  from  all  interference  with  ap- 
pellant in  his  office  until  he  should  be  law- 
fully removed,  or  his  successor  appointed 
and  qualified.  On  hearing,  this  decree  was 
made  peiitetual,  and  the  appellee  appealed 
to  the  appellate  court  of  the  Second  district, 
where  the  decree  was  reversed,  with  direc- 
tions to  dissolve  the  injunction  and  dismiss 
the  bill.  From  the  Judgment  of  the  appel- 
late court  this  appeal  is  prosecuted  by  this 
appellant,  who  assigns,  error  in  reversing 
the  decree  of  the  circuit  court,  aqd  remand- 
ing the  cause  with  directions  to  dlsmigs  the 
bill. 

N.  0.  Warner,  for  appellant.  Oarver  & 
Fisher,  for  appellee. 

PTTTT.T.rps,  J.  (after  stating  the  facts). 
Two  questions  are  presented  on  this  record: 
The  first  la  as  to  right  of  the  mayor  of  the 
city  to  remove  an  officer  appointed  and  con- 
firmed, etc.;  and,  second,  as  to  the  Jurisdic- 
tion of  the  court  of  chancery  to  enjoin  tlie 
mayor  from  so  removing  such  officer. 

By  section  7,  art  2,  c.  24,  Rev.  St,  it  is 
declared:  "The  mayor  shall  have  power  to 
remove  any  officer  appointed  by  him  on  any 
formal  charge,  whenever  he  shall  be  of  the 
opinion  that  the  Interests  of  the  city  demand 
such  removal,  but  he  stiall  report  the  rea- 
son for  such  removal  to  the  council  at  a 
meeting  to  be  held  not  less  than  five  days 
nor  more  than  ten  days  after  such  remov- 
al; and  if  tlte  mayor  shall  fail  or  refuse 
to  file  with  the  city  clerk  a  statement  of  the 
reasons  for  such  removal,  or  if  the  council 
shall  by  a  two  thirds  (%)  vote  of  all  its  mem- 
bers authorized  by  law  to  be  elected  by 
yeas  and  nays,  to  be  entered  upon  the  rec- 
ord, disapproye  of  such  removal,  such  officer 
shall  thereupon  become  restored  to  the  office 
from  which  he  was  so  removed;  but  he  shall 
give  new  bonds  and  take  a  new  oath  of 
office.  No  officer  shall  be  removed  the  sec- 
ond Ume  for  the  same  oSense."  Under  this 
section  the  right  to  remove  is  conferred, 
and,  when  exercised,  the  officer  so  removed 
no  longer  haa  a  right  to  exercise  the  duties 
of  the  office.  The  fact  that,  after  such  rer 
moval,  time  ie  given  the  mayor  to  file  char- 
ges with  the  clerk,  or  because  of  a  two- 
thirds  vote  of  the  council,  disapproving  the 
removal,  etc.,  such  officer  shall  thereupon  be- 
come restored,  and  shall  file  new  bond,  etc., 
precludes  the  idea  that  after  removal  by  the 
mayor  such  officer  shall  act  until  after  the 
action  of  the  city  council.  When  the  order 
for  removal  was  made,  and  the  officer  direct* 
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eA  to  tarn  over  th«  pi*operty  In  his  posses- 
Bion  to  another,  It  was  his' duty  to  comply 
with  that  order,  and  he  no  longer  had  any 
right  to  discharge  the  functions  of  the  ofilcc. 
It  is  not  within  the  Jurisdiction  of  a  court  ot 
equity  to  interfere  with  the  public  duties  of 
the  departments  of  government.  Stock  Ebc- 
change  v.  McOlaughry,  148  111.  372,  86  N.  E. 
8S.  Its  Jurisdiction  pertains  only  to  ques- 
tions of  the  maintenance  of  dvil  rights, — 
pr<H>erty  rights,  as  contradistinguished  from 
political  rights.  City  of  Chicago  r.  Wright, 
09  111.  326;  Delahanty  v.  Warner,  75  IlL  186; 
Sheridan  v.  Colrln,  78  111.  247.  And  it  can 
have  no  Jurisdiction  to  determine  political 
questions  between  the  mayor  and  the  council 
of  the  city,  concerning  the  appointment  and 
removal  of  offieers.  Nor  can  it  exercise  ju- 
risdiction in  determining  the  right  of  a  par- 
ty to  an  office.  The  Injunction  was  Improp- 
erly issued,  and  should  have  been  dissolved. 
The  Judgment  of  the  appellate  court  Is  af- 
firmed.   Affirmed. 


(160  III.  663) 

KIMBALL  V.  PEOPLE  ex  reL 

KOCHBRSPBRGER. 

(Supreme  Court  of  Illinois.     March  28,  1896.) 

Affidavit — Vbnuii— Noticb  or  Spboiai.  Assbss- 

MBNT8— CBBTiriOATB  OP   pDBLIOATION. 

1.  A  certificate  of  publication  in  the  Chica- 
go Mail  of  a  delinquent  list  of  special  aasesa- 
ments,  reciting  that  "I,  W.,  president  of  the 
Mail,  a  corporation  publishing  a  newspaper 
known  as  the  'Chicago  Mail,'  "  and  signed,  "W., 
President  of  the  Mail,"  sufficiently  shows  that 
it  was  signed  by  the  "printer,  publisher,  financial 
officer  or  agent"  (Revenue  Act,  J  186)  of  the 
newspaper  publishing  the  list.  Hertig  t.  Peo- 
ple, «  N.  B.  879.  159  111.  237,  followed. 

2.  The  absence  of  the  venue  from  the  certifi- 
cate of  publication  of  the  delinquent  list  of  spe- 
cial assessments,  and  from  the  jurat  thereto, 
does  not  invalidate  the  certificate. 

3.  In  a  suit  for  judgment  on  a  delinquent 
special  assessment,  the  assessment,  in  the  ab- 
sence of  fraud,  cannot  be  attacked  on  the  ground 
that  the  original  petition  for  the  assessment  did 
not  contain  the  ordinance. 

Appeal  from  Cook  county  court;  O.  N.  Car- 
ter, Judge. 

Application,  on  the  relation  of  D.  H.  Koch- 
ersperger,  for  a  Judgment  for  delinquent  spe- 
cial assessments.  From  a  Judgment  for  re- 
lator, Eugene  S.  Kimball,  objector,  appeals. 
Affirmed. 

Rich  &  Stone,  for  appellant  J.  D.  Adair, 
for  appellee. 

PHILLIPS,  J.  This  is  an  application  by 
the  county  treasurer  and  ex  officio  collector 
of  Cook  cotmty  for  Judgment  (or  deUnquent 
special  assessment  The  first  question  pre- 
sented Is  as  to  the  sufficiency  of  the  certifi- 
cate of  publication  of  notice  for  application 
for  judgment  The  first  objection  Is  there 
is  no  venue  to  the  certificate  or  affidavit  made 
by  Frank  8.  Welghley,  "president  of  the 
Mail";  and,  second,  the  manner  of  signing 
the  certificate  (it  appearing  that  the  news- 


paper is  publish^  by  a  corporation)  is  in- 
sufiJcient  as  there  is 'nothing'  showing  that 
the  signer  la  the  printer,  publisher,  financial 
officer,  or  agent  of  said  Mail.  These  ques- 
tions were  discussed  and  determined  adverse- 
ly to  the  contention  of  appellant  in  Bass  v. 
People,.  159  lU.  283,  42  N.  B.  880,  and  In 
HerUg  V.  People,  159  Ul.  237,  42  N.  E.  879. 

It  is  next  urged  that  the  objection  to  this 
Judgment  is  baaed  on  the  alleged  fact  that  the 
original  petition  for  making  the  assessment 
did  not  contain  a  copy  of  the  ordinance,  or 
ha,ve  the  same  attached  thereto.  This  being 
a  proceeding  by  the  collector  for  a  Judgment 
for  special-assessment  taxes  agaiiwt  appel- 
lant's property,  as  delinquent,  the  sufficiency 
of  the  petition  and  proceedings  for  the  spe- 
cial assessment  cannot  be  collaterally  attack- 
ed In  this  proceeding.  Fisher  v.  People,  157 
III.  85,  41  N.  E.  615,  and  authorities  cited. 
The  question  as  to  the  sufficiency  of  the  peti- 
tion for  special  assessment  Is  not  a  matter 
that  can  be  inquired  into  in  this  proceeding, 
except  for  fraud.  We  find  no  error  In  the 
record,  and  the  Judgment  Is  affirmed.  Af- 
firmed. 


(160  III.  501) 


LOVE  V.  PEOPLE. 


(Supreme  Court  of  Illinois.     March  28,  1896.) 

Ukiminai.  Law— -Compbtbnci  or  0>-Defbndant 
AS  Witness  — IjiDicTMKNT—BcBOLiRT — BrrBCT 
or  Gbnebai.  Vekdict  —  Bnii6i.ABT  Inducsd  bt 
Detbctivb. 

1.  Where  a  nolle  prosequi  is  entered  as  to 
one  of  several  defendants  to  an  indictment  audi 
defendant  is  a  competent  witness  against  the 
other  defendants. 

2.  An  indictment  for  burglary  which^  after 
charging  burglary,  also  charges  larceny,  m  that 
defendant  did  then  and  there  steal,  take,  etc, 
is  valid. 

3.  A  general  verdict  of  guilty  under  an  in- 
dictment charging  both  burglary  and  larceny 
must  be  construed  as  a  verdict  of  guilty  of  bur- 
glary. 

4.  In  an  indictment  for  burglary,  it  ap- 
peared that  there  had  been  numerous  burglaries 
committed  in  the  town,  and  the  town  authori- 
ties employed  a  detective  to  discover  the  crim- 
inals. The  detective  became  acquainted  with 
defendauts,  spent  money  on  them,  loaned  them 
money,  and  repeatedly  suggested  to  them  that 
they  should  engage  in  burglary  as  a  means  of 
raising  mcHiey.  Finally,  he  made  airangements 
with  one  H.  to  put  marked  money  in  bis  safe, 
with  the  understanding  that  it  should  be  bnr- 
giarized,  and  on  a  certain  night  having  made 
defendants  drunk,  led  them  to  U.'s  office,  open- 
ed the  office  and  the  safe  himself,  took  out  the 
money,  and  handed  it  to  defendants,  who  took  it 
and  it  was  afterwards  divided  among  the  party. 
Held,  that  the  evidence  was  not  sufficient  to  war- 
rant a  ctmviction  for  burgUiy. 

Error  to  circuit  court,  Kankakee  county: 
C.  R.  Starr,  Judge. 

Weedon  Love  was  convicted  of  burglary 
under  an  indictment  charging  himself  and 
others  with  the  crime.  Defendant  brings  er- 
ror.    Reversed. 

W.  R.  Hunter,  for  plaintiff  In  ernMr.  H.  h. 
Ricbards<m,  for  the  People. 
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PHIIJjIPS.  J.  Flaiatlff  In  error  was  <x«- 
Ticted  of  barglaiy  under  an  Indictment  cbap- 
glng  Mnlllgan  O'Brien,  Weedon  Love,  Wil- 
liam Shoof,  AI  Robinso^,  and  Aaron  Perkins 
wltb  burglariously  breaking  and  entering  tbe 
oBi.ce  building  of  Arthur  L.  Hoag  on  the  20th 
day  of  January,  1895.  On  the  morning  of 
tbe  day  on  which  the  trial  of  this  plaintiff  In 
error  -was  commenced,  the  state's  attorney 
nolle  proe'd  as  to  the  defendant  William 
Staoof.  On  motion  of  Aaron  Perkins,  he  was 
granted  a  separate  trial,  and  the  cause  was 
continued  as  to  bim.  Plaintiff  In  error  and 
O'Brien  were  tried,  and  the  latter  found  not 
guilty.  The  pnuishment  of  Love  was  fixed 
at  Imprisonment  in  the  penitentiary  for  tbe 
term  of  one  year.  Robinson  was  not  ar;«8t- 
ed. 

William  Sboof  was  called  as  witness  for 
tbe  state,  and  his  competency  as  a  witness 
was  denied  by  tbe  defendant.  Tbe  evidence 
of  an  accomplice  Is  in  general  admissible 
against  a  prisoner  on  trial.  Oray  y.  People, 
26  lU.  344:  £arll  v..  People,  73  lU.  329;  Frled- 
berg  T.  People,  102  DL  100.  The  state's  at- 
trnmey  had  a  right  to  nolle  the  indictment 
as  to  one  of  the  persons  indicted,  and  call 
him  as  a  witness  for  the  state.  He  is  a  com- 
petent witness.  His  credibility  is  to  be  de- 
termined by  the  Jury.  The  error  assigned 
on  this  questian  cannot  be  sustained,  and  for 
the  same  reason  the  error  assigned  for  per- 
mittiiig  the  wife  of  William  Shoof  to  testify 
is  not  well  taken. 

The  Indictment  contained  three  counts.  In 
each  of  which  the  offense  of  bnrglary  is 
charged,  and  in  each  count  the  indictment 
then  proceeds  to  charge  that  the  defendants, 
then  and  there  being  In  said  office  building, 
"did  steal,  take,  and  carry  away,"  etc.  Such 
an  indictment  charges  both  burglary  and 
larceny,  and  these  offenses  may  be  found  in 
the  same  count  1  Hale.  P.  0.  656;  1  Rubs. 
Crimes,  827;  2  Archb.  Or.  Prac.  &  PI.  32»- 
331.  Where  a  defendant  is  found  guilty  gen* 
erally,  and  a  punishment  imposed  which  is 
by  law  authorized  to  be  inflicted  for  either 
offense  charged  in  such  a  count,  the  verdict 
must  be  sustained.  Crowley  v.  Com.,  11 
Mete.  (Mass.)  575;  Cook  v.  State,  24  N.  J. 
Law,  846;  Manly  v.  State.  7  Md.  148;  Fro- 
Uch  T.  State,  11  Ind.  213;  State  t.  Hooker, 
17  Vt  658.  The  effect  of  this  general  ver- 
dict is,  logically,  that  the  Jury  found  the  de- 
fendant guilty  of  burglary,  as  they  did  not 
find  the  value  of  the  property,  which  was  not 
necessary  in  a  conviction  for  burglary,  but 
necessary  in  a  conviction  for  larceny.  The 
verdict  finding  the  defendant  Love  guilty, 
and  fixing  his  punishment,  was  therefore  a 
conviction  for  burglary,  and  not  obnoxious 
to  the  error  assigned,— that  it  failed  to  specify 
tbe  offense  for  which  he  was  convicted. 
Lyons  v.  People,  68  111.  271.  Had  the  con- 
viction been  for  larceny,  it  would  then  have 
been  necessary  to  find  the  value  of  the  prop- 
erty 8t(den.  And,  had  the  court  been  asked 
to  instruct  tbe  Jury  that  they  were  warrant- 


ed to  fisd  the  defendant  guQty  of  larceny  it 
the  evidence  authorised  It,  it  would,  doubt- 
less, haye  been  given.  Ruth  v.  People,  99 
UL  185. 

Without  undertaking  a  consideration  pf  the 
instructions,  to  which  exceptions  are  taken, 
we  will  enter  into  a  disciisslon  of  tbe  facts 
of  this  case,  which  we  deem  the  question  of 
paramount  importance,  and  on  which  tbe  de- 
cision must  depend.  In  the  latter  part  of 
1894  and  eaily  part  of  1895,  much  complaint 
had  been  made  In  lite  city  of  Momence  of  ex- 
isting lawlessness,  and  robberies  and  bur- 
glaries bad  occurred,  until  complaints  reach- 
ed the  members  of  tbe  city  council;  where- 
iqK>n  a  c(»suItation  of  certain  members  was 
held,  which  resulted  in  the  employment  of  a 
detective  agency  in  the  city  of  Chicago,  from 
which  a  detective  was  sent  to  Investigate 
and  report,  and  seek  to  arrest  the  offenders. 
Within  two  weeks  prior  to  the  commission 
of  this  act,  that  detective,  who  wait  by  the 
name  of  Robinson,  visited  the  city  of  Mo- 
mence. He  seemed  to  be  well  supplied  with 
mcmey,  which  he  used  lavlsbly  and  ignobly. 
Tbe  unccmtradicted  evidence  shows  he  made 
tbe  acquaintance  of  tbls  plaintiff  In  error, 
who  was  Impecunious  and  with  bad  habits  as 
to  tbe  use  of  intoxicating  liquors  and  haunt- 
ing saloons  and  billiard  rooms.  Through 
this  acquaintance  with  Love,  he,  at  his  own 
request,  was  introduced  to  O'Brien,  Perkins, 
and  Shoof  by  Love.  These  were  all  young 
men,  without  much  money,  and  similar  In 
tbelr  habits  and  places  of  resort  to  this  plain- 
tiff in  error.  After  becoming  thus  acquaint- 
ed, tbls  detective,  by  the  liberal  and  ex- 
travagant use  of  money  in  treating  to  whis- 
ky, beer,  and  cigars,  caused  these  young  men 
to  follow  after  bim,  seek  his  association,  an- 
swer bis  requests,  and  comply  with  his 
wishes.  Plausible,  self-contained,  and  strong, 
he  was  calculated  to  work  on  their  weaker 
natures;  well  dressed  and  affable,  he  pleased 
them;  and  by  an  apparent  liberality  with 
money,  even  giving  one  or  two  dollars  at  a 
time  to  these  young  men  on  different  occa- 
sions, he  became  an  object  of  admiration, 
and  easily  led  and  influenced  tbem.  He  en- 
deavored to  excite  a  desire  for  crime,  by  in- 
timating his  means  were  thus  acquired.  He 
suggested  and  proposed  they  should  engage 
in  the  commission  of  burglaries,  robberies, 
etc.,  and  sought  to  induce  tbem  to  engage 
with  him  in  such  acts.  Day  after  day  and 
night  after  night  his  efforts  were  not  direct- 
ed to  the  arrest  of  criminals,  but  his  mental 
powers  and  robust  health,  with  tbe  use  of 
money,  were  directed  towards  an  effort  to 
make  criminals  of  these  yoimg  men.  With 
plenty  to  drink  and  smoke  and  eat  at  his 
expense,  be  sought  to  undermine  and  dazzle 
their  mental  and  moral  strength,  and  lead 
them  Into  the  commission  of  crime.  Ambi- 
tious, doubtless,  to  succeed  in  his  chosen  pur- 
suit, with  him  the  conviction  of  those  there- 
tofore guilty  was  less  an  object  than  that  be 
might  fasten  on  some  one  tbe  commission  of 
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a  crime.  If  be  cotiia  make  the  criminal, 
and  induce  the  commission  of  the  crime,  and 
cause  the  arrest  of  the  actor,  or  throw 
around  him  a  web  of  circumstances  that 
would  lead  to  conviction,  it  would  redound 
to  the  glory  of  his  chief,  and  cause  his  ad- 
vancement With  him  the  end  Justified  the 
means,  and  the  reputation  of  the  agency  to 
which  he  belonged  and  his  own  advancement 
were  apparently  his  object  Such  means  and 
agents  are  more  dangerous  to  the  welfare  of 
society  than  are  the  crimes  they  were  in- 
tended to  detect,  and  the  criminals  they  were 
to  arrest  Robinson,  having  for  several  days 
been  in  close  association  with  Love,  proposed 
he  should  accompany  him  to  Krllna  While 
there,  he  called  on  Hoag,  whose  office  waa 
subsequently  alleged  to  have  been  burglar- 
ized. 

From  the  testimony  It  is  apparent  that 
Hoag  knew  his  office  was  to  be  entered  and 
safe  opened,  and  he  acted  in  concert  with 
the  detective,  complied  with  his  request  in 
leaving  money  in  the  safe,  with  the  expecta- 
tion of  the  office  being  bnrglarized  and  safe 
opened,  etc  He  not  only  expected  it  to  be 
done,  but  made  it  ready.  He  marked  bis 
money,  for  the  purpose  of  having  it  taken  by 
a  burglarious  entry.  In  brief,  he  left  money 
In  the  safe  to  be  stolen,  with  knowledge 
from  the  detective  that  he  (the  detective) 
had  "some  fellows  he  was  tiylng  to  catch, 
and  he  might  probably  want  to  come  there 
to  catch  them.  *  *  •  I  eipected  the 
money  to  be  stolen,  and  for  that  reason 
marked  It  •  •  •  I  locked  the  safe.  •  •  • 
Thought  the  detective  would  open  it  in  some 
way.  •  •  •  I  left  the  money  believing  the 
office  was  to  be  burglarized.  •  •  •  He 
(the  detective)  asked  me  to  leave  the  money 
there,  and  I  told  him  I  would."  One  cannot 
read  this  evidence  of  this  witness  without 
being  impressed  with  the  fact  that  he  pre- 
pared his  safe  and  office  to  be  burglarized, 
and  his  money  to  be  taken,  and  was  willing 
and  consented  to  Its  being  done.  With  such 
an  arrangement  perfected  between  the  ooca- 
pant  of  the  building  which  was  to  be  burg- 
larized and  this  detective,  the  latter,  nnd^ 
the  pretense  of  taking  a  train  from  Kjui^ 
kakee  on  a  certain  night,  requested  the  plain- 
tiff in  error  to  take  him  to  the  latter  city; 
and  it  Is  apparent  he  Induced  him  to  have 
Bhoof,  O'Brien,  and  Perkins  accompany 
them,  that  they  might  have  a  good  time. 
With  this  object  in  view,  two  buggies  were 
procured,  the  hire  paid  by  the  detective,  and 
he  with  Love  In  one,  and  Perkins,  O'Brien^ 
and  Shoof  In  the  other,  started  from  iSxy- 
mence  to  Kankakee,  and  with  each  bnggy 
there  was  a  half  pint  of  whisky,  furnished 
by  Robinson.  Arriving  at  Kankakee,  the 
five  men  went  to  a  saloon,  where  Robinson 
further  evidenced  his  hospitable  character, 
and  there  from  16  to  20  drinks  to  each  man 
were  taken  between  about  4  o'clock  and  6 
o'clodE,— whisky,  beer,  etc  About  the  lat- 
ter hour  the  detective  took  the  whole  party 


to  a  restaurant,  where  he  had  supper  fur- 
nished, for  which  he  paid;  and  the  party 
again  adjourned  to  the  saloon,  from  which 
Robinson  sent  one  man  for  saclts,  another  for 
candles,  and  another  for  oil,  he  in  each  case 
furnishing  the  money.  Shoof  and  Love  went 
from  the  saloon  voluntarily,  and  Shoof  ob- 
tained some  money  which  was  owing  blm, 
and  he  then  purchased  a  revolver  and  some 
cartridges,  and,  at  the  request  of  Love,  pur- 
chased a  revolver  for  him,  which  the  latter 
loaded.  This,  with  reference  to  these  trans- 
actions, 1b  the  first  act  shown  to  have  been 
done  by  this  defendant  which  was  not  in- 
fluenced by  the  detective.  When  the  party 
was  again  at  the  saloon,  more  drinks  were 
had,  which  were  paid  for  by  Robinson;  and 
about  10  o'clock  the  party  repaired  to  a 
house  of  Ul  fame,  where  tliree  bottles  of  beer 
were  paid  for  by  Shoof.  Who  suggested  the 
visit  to  this  place  is  not  shown  by  the  evi- 
dence. Remaining  there  about  an  hour, 
they  again  repaired  to  die  same  saloon.  In 
all  this  time,  while  at  this  saloon,  Robin- 
son frequently,  in  private  conversations  with 
some  of  these  luirtles  separately,  suggested 
and  urged  the  commission  of  burglaries  and 
robberies. '  When  the  latter  proposition  was 
proposed  to  O'Brien,  he  refused  to  have  any- 
thing to  do  with  it  Robinson  now,  at  a  late 
hour,  provided  two  pint  bottles  of  whlslcy, 
and,  with  one  to  each  buggy,  left  Kankakee 
for  EiZllne,  where  they  left  their  buggies, 
went  direct  to  Hoag's  office,  the  door  of 
which  waa  nnlodced  by  Robinson  with  one 
of  a  bunch  of  i^eys  taken  from  his  pocket, 
and  the  parties  entered.  O'Brien  was  so 
drunk  that  he  feU  over  a  chair  or  other  ob- 
ject while  in  the  room.  Robinson  went  di- 
rect to  the  safe,  and,  within  five  minutes, 
made  the  combination,  unlocked  and  opened 
the  safe,  took  therefrom  the  money  which 
Hoag  left  there  to  be  taken,  and  handed  the 
same  to  this  plalntUf  in  error.  That  money 
was  subsequently  divided  by  Robinson,  and 
each  of  these  parties  had  a  part  thereof. 
The  safe  was  again  locked,  the  office  vacat- 
ed, door  shut,  and  Robinson  suggested  that 
they  would  need  some  tools  for  further  op- 
erations, and  led  the  way  to  a  blacksmith 
shop.  Where  they  forced  open  a  window,  took 
thwefrom  some  sledges,  etc,  banded  them 
to  O'Brien,  and  these  were  carried  to  their 
vehicles,  and  the  party  returned  to  Momenoe, 
where  the  horses  and  vehicles  were  returned 
to  the  livery  stables,  and  about  4  o'clock  In 
the  morning,  as  soon  as  they  could  do  so 
after  returning  their  Vehicles  to  the  stables, 
the  entire  party  met  at  Momence,  in  front  of 
the  bank.  The  uncontradicted  testimony  la 
that  this  meeting  was  with  the  expectation 
that  they  were  to  go  to  the  train,  to  see  Rob- 
inson ofti  After  meeting  In  front  of  the 
bank,-— all  the  pariy  there,— Robinson  stepped 
to  the' door  of  the  bank,  and  violently  shook 
It,  creating  a  noise;  whereupon,  from  the  op- 
posite side  of  the  street,  the  single  police- 
man of  the  city. rushed,  while  from  the  rear 
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of  the  liiBikk  dunfe  the  chief  of  ibe  dbtective 
agencgr,  with  one  of  his  empIojiSB  and  a  third 
party,  and,  firing  their  pistols,  mshed  to- 
wards these  indicted  parties,  some  of  whom 
ran.  Love  was  sdzed,  and  others  soon  ar- 
rested;  maj^ed  money  taken  from  Hoag's 
safie  foimd  on  the  arrested  parties;  tools 
from  the  blacksmith  shops  fonnd,  etc.  The 
presence  of  the  chief  of  the  detective  agency 
and  one  of  tils  employes,  with  a  third  party, 
at  the  rear  of  the  bank,  and  the  location  of 
the  single  pdUcelnan  of  the  city  opposite  the 
bank  at  this  opportune  time,  may  have  re- 
sulted from  the  fact  that  Robinson  sent 
from  Kankakee  on  that  afternoon  a  tele- 
gram, bat  to  whom  is  not  shown. 

These  are  the  material  facts  In  evidence. 
The  indictment  for  burglarising  Hoag's  of- 
fice, under  which  this  defendant  was  convict- 
ed, rests  on  this  evidence.  One  does  noi  es- 
cape the  conviction  that  Robinson  entered 
that  ofllce  with  Hoag's  consent  If  Robin- 
son entered  the  building  with  Hoags  con- 
sent, and  took  the  money  with  no  Intent  of 
stealing  it,  but  In  pursuance  of  a  ptevioosly 
arranged  plan  between  him  and  Hoag,  In- 
tended steely  to  entrap  the  defendant  Into 
the  apparent  commission  of  a  crime,  it  is 
dear  that  no  burglary  was  committed;  there 
being  no  felonious  intent  on  the  part  of  Rob- 
inson in  entering  tiie  building  or  taking  the 
money.  If  no  biB-glary  was  comnUtted  by 
Robinson,  because  of  an  absence  of  a  feliH 
nious  Intent,  the  defendant  could  not  have 
been  an  accomplice  and  privy  to  a  burglary 
unless  one  was  committed.  Spelden  v.  State, 
3  Tex.  App.  166;  People  v.  OoUins,  63  Gal. 
186;  Allen  v.  State,  40  Ala.  834;  Bgglng- 
ton's  Case,  2  East,  P.  C.  666;  Beg.  v.  John* 
son,  1  Oar.  &  M.  218;  McDaniel's  Case,  Fost 
Crown  LaWr  121;  Reane's  Case,  2  Bast,  P. 
O.  734;  Kemp  v.  State,  11  H«nph.  320;  liy- 
ons  v.  People,  si^nca. 

Stropg  men  are  sometimes  unprepared  to 
cope  with  temptation  and  i  resist  encooiage- 
ment  to  evil  wlien  finapdaUy  embarrassed 
and  impoverished.  '  A-  contemplated  crime 
may  never  be  developed  Into  a  consummated 
act  To  stimulate  unlawful  intentions,  for 
the  purpose  and  with  the  motive  of  bringing 
them  to  maturity,  that  they  may  be  pun* 
isbed,  is  a'  daugerous  practice.,  It.  is  safer 
law  and  sonnder  morals  to  hold,  that  where 
one  arranges  to  have. a  crime  conunltted 
against  fais  propeprty  or  himself,  and  kaows 
that  an  attempt  Is.  to  be  made  to  encourage 
others  to  commit  ^tbe  act,,  and  others  to  be  led 
into  and  encouraged  fai  ita- commission  by 
one  acting  in  concert  with  such  owner,  that 
no  crime.  Is  thus  committed.  The  owner 
and  his  agent  may  wait  passively  for  the 
would-be  criminal  to  perpetrate  the  offense^ 
and  each  and  every  part  of  it,  for  hlmsel£ 
They  must  not  aid,  encourage,  or  solicit  him 
that  they  may  seeb  to  punish.  After  a  care- 
ful consideration  of  the  evidence  in  this  rec- 
ord, and  with  a  d^berative  regard  for  the 
Importance  of  the  qvestion  nnder  discussion. 


we  are  constrained  to  hold  the  evidence  does 
not  sustain  this  conviction.  The  Judgment 
is  reversed,  and  the  defendant  is  ordered 
discharged. 

(m  111. ») 

FIREMEN'S  INS.   CO.  ▼.  APPLBTON 
PAPER  &  PUIiP  CO. 

(Supreme  Court  of  Illinois.     March  28,  1806.) 

IHSUBANCE — FHKUISDtON  TO  Hakb  Altbbationb— 
Ikoksasb  of  Risk— How  CoNSTBcaD — 

SraOLU.    FlNDINQS. 

1.  Requests  for  special  findings  must  re- 
late to  ultimate  facts,  on  which  the  rights  of  the 
parties  depend,  and  which  would  control  the  gen- 
eral verdict. 

2.  Assignments  of  error  must  be  supported 
by  arguments  in  appellant's  brief,  pointing  out 
the  errors  for  consiaeration. 

3.  Under  a  fire  insurance  policy,  covering  a 
"mill  building  and  additions,  mcluding  fiumes, 
*  •  •  and  automatic  sprinkler  equipment  com- 
plete," which  gives  the  assured  permisaion  "to 
make  alterations,  additions,  and  repairs  to  bnild- 
ing  and  machinery,"  the  assured  may  remove 
the  sprinkler  eqnliunent,  for  the  purpose  of  sup- 
planting it  with  a  more  complete  one,  without 
avoiding  the  policy. 

4.  A  permission  to  make  alterations  in  fai- 
snred  property,  construed  with  a  provision  that 
the  insurer  shall  not  be  liable  for  loss  "if  the  risk 
be  increased  by  any  means  wtfain  the  control  of 
the  assured,"  permits  such  alterations  as  the  as- 
sured may  choose  to  make,  provided  the  risk  is 
not  increaised  further,  norr  for  a  longer  time,  than 
is  necessary  to  aecomplish  the  work. 

Appeal  from  appellate  court.  First  district 
■  Assumpsit  by  the  Appleton  Paper  &  Pulp 
Company  against  the  Firemen's  Insurance 
Company,  on  a  policy  of  fire  Insurance. 
From  a  Judgment  of  the  appellate  court  afiton- 
ing  a  Judgment  in  favor  of  plaintiff  (68  Hi. 
App.  511),  defendant  appeals.     Affirmed. 

W.  J.  Ammen,  for  appellant  Green,  Rob- 
bins  &  Honore,  for  appellee. 

CARTWRIGHT,  J.  Appellee  brought  this 
sidt  on  an  Insurance  policy,  issued  upon  its 
mill  building  and  machinery,  by  appellant, 
and  on  the  trial  obtaliied  a  verdict  for  f2,- 
182.52,  upon  which  Judgment  was  entered. 
That  Judgment  has  been  affirmed  by  the  ap- 
pellate court 

The  only  errors  complained  of  relate  to  the 
refusal  of  the  trial  court  to  submit  to  the  Ju- 
ry certain  requests,  tor  special  findings,  and 
to  the  giving  and  refasing '  of  Instruetloos. 
Defendant  asked  the  court  to  submit  to  the 
Jury  12  questions  of  fact  The  court  submit- 
ted 4  of  them,  and  refused  the  others.  -  It  is 
argued  that  the  court,  was  in  error  in  so  do- 
ing, because  the  answers  to  .tiie  questions 
would  have  enabled  the  defendant  to  see  the 
basis  upon  which  the  general  vttdlct  was  re- 
turned, and  because  the  special  findings  were 
essential  for  that  purjioBe.  All  of  the  ques- 
tions proposed  related  to  evidentiary  matters, 
and  were  not  of  a  character  contemplated  by 
the  statute.  The  only  use  of  than  would 
have  been  that  stated  by  counsel,— to  oiable 
the  defendant  to  see  the  basis  f c^  the  geuer^ 
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Terdlct,  and  learn  what  the  jury  tbongtat 
about  yarions  matters  of  evidence.  But  fbls 
is  not  a  sofiSclent  reason  for  submitting  such 
questions  to  the  Jury.  The  facts  stated  in 
the  questions  were  not  ultimate  facts,  upon 
which  the  rights  of  the  parties  depended, 
and  which  would  control  the  general  verdict, 
and  the  refus&l  to  submit  them  was  proper. 
Railway  Co.  v  Ounleavy,  129  IlL  132,  22  N. 
E.  15. 

The  argument  upon  the  giving  and  refusing 
of  instructions  Is  nothing  more.  In  effect,  than 
a  restatement  of  the  formal  assignments  of 
error.  Counsel  merely  states,  as  to  the  one 
Instruction  given  at  the  request  of  plaintiff, 
that  the  giving  ot  it  was  gross  error,  and,  as 
to  each  instruction  refused,  that  the  refusal 
was  erroneous  and  harmful,  or  gross  or  harm* 
ful,  error,  without  Indicating  wherein,  or  why, 
the  action  was  erroneous,  or  in  what  any  of 
the  alleged  errors  consisted.  It  is  not  the 
duty  of  the  court  to  search  the  record  for  the 
purx>oee  of  bringing  to  light  possible  errors 
which  counsel  do  not  perceive  and  point  out, 
but  only  to  pass  upon  those  which  are  pre- 
sented for  consideration.  The  Instruction 
given  cm  the  part  of  the  plaintiff  has,  how- 
ever, been  discussed  by  appellee,  and  in  the 
reply  brief  of  appellant;  and,  the  groimd  of 
objection  having  been  pointed  out  In  that  way, 
although  it  came  as  late  as  the  reply  brief, 
will  be  noticed,  although  we  are  not  bound  to 
do  80. 

The  instruction  was  as  follows:  "The  Jury 
are  instructed  that,  by  the  terms  of  the  pol- 
icy sued  on,  plalntifT  was  authorized  to  make 
alterattons,  additions,  and  repairs  to  the  build- 
ing and  machlnei7;  and,  under  this  clause  of 
the  policy,  plaintiff  was  authorized  to  extend 
the  sprinkler  system  then  In  the  mill,  even  to 
the  extent  of  tearing  out  the  old  sprinkler  sys- 
tem and  supplanting  It  with  a  new  one^  pro- 
vided that.  In  making  repairs  and  alterations, 
the  plaintiff  exercised  ordinary  care,— that  Is, 
siich  care  as  prudmt  men  ordinarily  exercise 
about  their  own  affairs,— and  did  not  thereby 
unnecessarily,  or  for  nnnecessary  length  of 
time,  increase  the  risk  under  said  policy. 
And  if  you  should  find,  from  the  evidence, 
that,  at  the  time  of  the  fire,  the  mill  was  un- 
equipped with  any  sprinkler  system  connected 
with  water,  that  would  constitute  no  defense 
for  plaintiff's  recovery  In  this  action,  if  yon 
should  further  find,  from  the  evidence,  that 
the  absence  of  such  sprinkler  system  was  ow- 
ing to  the  making  of  repairs  and  alterations, 
and  that,  in  making  the  repairs  in  progress 
at  the  time  of  the  fire,  plaintiff  exercised  such 
ordinary  care,  and  did  not  unnecessarily,  or 
for  an  unnecessary  length  of  time,  increase 
the  risk  of  fl*e  under  said  policy." 

The  policy  sued  on  was  Issned  November 
15,  1890,  for  the  term  of  one  year.  On  the 
face  of  It  there  was  a  slip  attached,  describ- 
ing the  property,  specifying  $2,000  Insurance 
on  the  mill  building  and  additions.  Including 
flumes,  foundations,  drainers,  and  automatic 
sprinkler  equipment  complete,   situated  on 


the  bank  of  Fox  river,  head  of  canal,  in  the 
city  of  Appleton,  Outagamie  county,  Wis.,  and 
on  fixed  and  movable  machinery,  shafting, 
belting,  pulleys,  tools,  rotarles,  beaters, 
steam,'  gas,  and  water  pipes,  presses,  vats, 
scales,  and  all  millwright  work,  fixtures,  and 
appurtenances  contained  therein,  with  "per- 
mission to  run  nights,  to  make  alterations, 
additions,  and  repairs  to  btiildlng  and  ma- 
chinery, and  to  light  with  electric  light  or 
closed  kerosene  lami>s."  At  the  foot  of  the 
slip  was  the  following,  in  red  ink:  "It  la  un- 
derstood and  agreed  that,  when  the  unequip- 
ped portion  of  this  mill  Is  thoroughly  eqnlp- 
X>ed  with  Improved  automatic  sprinkler,  the 
annual  rate  shall  be  reduced  twenty-five  per 
cent"  On  January  30,  1891,  another  slip 
was  attached,  and  marked,  "This  form  sub- 
stituted l-30-'91,"  with  the  same  condi- 
tions, except  that  the  clause  in  red  Ink  was 
omitted.  Among  the  terms  and  conditions  of 
the  policy  was  the  condition  that  defendant 
should  not  be  liable  for  loss  or  damage  caus- 
ed "by  neglect  of  assured  to  use  all  practi- 
cable means  to  save  and  preserve  the  prop- 
erty from  damage  at  and  after  the  fire, 
•  *  •  or  the  working  of  carpenters  or 
other  mechanics  In  the  building,  altering  or 
repairing  the  property  named  In  this  policy, 
unless  permission  for  such  work  be  indorsed 
In  writing  hereon,  •  •  •  or  if  the  risk  be 
increased  by  any  means  within  the  control 
of  the  assured."  When  the  policy  was  is- 
sued the  mill  was  partly  equipped  with  the 
sprinkler  system,  which  plaintiff  undertook 
to  change  for  another  and  complete  system, 
covering  the  entire  mill,  and  the  change  was 
being  made  at  the  time  that  the  fire  occur- 
red. The  change  to  the  new  sprinkler  system 
occupied  two  or  three  weeks,  and  the  new. 
Incomplete,  system  vtras  not  ready  for  use 
when  the  fire  occurred. 

The  objections  to  the  Instruction  seem  to 
be  that  the  automatic  sprinkler  equipment, 
being  a  part  of  the  property  insured,  could 
not  be  removed,  without  avoiding  the  policy, 
and  that  the  permission  given  to  make  al- 
terations, additions,  and  repairs  to  the  build- 
ing and  machinery  did  not  authorize  any 
change  of  the  sprinkler  system.  The  sprink- 
ler equipment  was  merely  described  as  a 
part  of  the  property  Insured,  and  there  was 
no  condition  or  stipulation  that  it  should  be 
kept  or  maintained,  and  it  was  not  different 
from  any  other  of  the  property  described  in 
the  policy.  There  is  no  more  reason  for 
saying  that  it  could  not  be  removed  than 
that  any  other  piece  of  machinery  or  fixture 
about  the  mill  could  not  be  taken  oat  without 
annulling  the  policy.  If  the  existence  of  the 
sprinkler  equipment  was  a  condition  of  the 
risk,  it  might  have  been  easily  provided  for; 
but  the  policy  contained  no  condition  of  that 
kind.  The  contract  could  not  be  given  the 
effect  of  a  warranty  that  the  sprinkler  equip- 
ment should  remain  in  the  building  during 
the  life  of  the  policy.  Its  removal  was  not  a 
breach  of  a  warranty.    Schmidt  v.  Insurance 
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Go.,  41  III  296,  InsaraDce  Qo.  t.  GMdy,  ^ 
Hi  213. 

The  provision  exempting  the  company  from 
liability  for  loss  or  damage  caused  by  neglect 
of  tbe  assured,  or  in  case  tbe  risk  should  be 
increased  by  any  means  within  the  control 
of,  tbe  assured,  is  to  be  construed  in  con* 
necti^  with  the  permission  to  make  altera^ 
tlons,  additions,  and  repairs  to  the  buildings 
and  machinery.  It  is  insisted  that  only  Bueb 
alterations,  additions,  and  repairs  might  be 
made  as .  could  be  accomplished  without  in 
any  manner  Increasing  the  risk;  that,  up  to 
the  point  of  increasing  the  risk,  the  assured 
bad  the  right  to  make  alterations,  additions, 
and  repairs,  bnt.no  further;  tlMt  this  was 
the  limit  of  its  riglit  In  this  respect;  and 
that,  itiie  momeqt  the  limit  was  passed,  tbe 
policy ,  became  Inoperative  and  void.  This 
la  not  a  fair  construction  of  the.  provision. 
ThfB  permlsaiou  was  not  confined  to  the  mak> 
lug  of  aach  alterations,  additions,  and  re- 
pairs as  did  not  In^ease  the  risk,  as  would 
certainly  have  been  dpne  if  that  was  the 
intention;  but  the  permission  was  to  make 
any  alterations,  additions,  and  ijepairs  which 
the  plaintiff,  might  choose  tq  make.  If  the 
risk  was  Apt  to  be  increased  in  any  degree^ 
beyond  the  risk  In  the  ordinary)  operations 
of  the  mill,  wltlioat  such  permission,  the 
stipulatlaii  ^ould  ba  of  practically  no  benefit, 
because  such  work  necessarily  Increases 
risk.  .The  ijermission  would  give  nothing, 
and  be  of  no  avail.  The  only  ireasonabie  con- 
struction  would  be  that  plaintiff  could  &ot 
Increase  the  risk  further  ttian  necessary  in 
the  making  of  the  alterations,  additions,  and 
repairs.  The  permission  to  make  alterations 
Included  the  right  to  alter  and  extend  the 
existing  sprinkler  system;  and  we  think  the 
court,  by  the  Instruction,  proiwrly  Interpreted 
the  conditions  of  the  policy. 

It  was  contended,  at  the  trial,  by  defend- 
ant, that  the  work  vraa  negligently  done,  and 
the  haaard  thereby  increased,  so  as  to  avoid 
the  policy  under  the  stipulation  agaiztst  the 
increase  of  risk.  But  that,  being  a  question 
of  fact,  has  been  conclusively  settled  against 
that  contention  by  the  verdict  of  tbe  Jury 
and  the  Judgment  of  tbe  appellate  court  In- 
surance Co.  T.  Steiger,  109  lU.  254.  The 
Judgment  of  the  appellate  court  will  be  af- 
firmed.  Judgment  afilrmed.' 


(1«1  HI.  im 

OTIS  J.  CITY  OP  CHICAGO. 
(Supreme  Co^  of  Iliinoia.     March  28,  1886.) 

MoaiciPAi.  CoaroKiLTioiia — Looal  IicnovaitasT— 
SurriciBNCT  of  Ordinanck. 
An  ordinance  provided  that  32  lamp-posts, 
and  two  lamp-iiost  cbnnections,  should  be  erected 
on  a  certain  avenue,  between  two  streets  named; 
•och.woric  to  be  done  under  the  Baperintendence 
of  tb|e  department  of  public  works,  comfonnably 
to  the  diawinxa  thereto  annexed.  Such  draw- 
itigB  were  simply  a  plat  ef  the  street,  showing  by 
Burba  the  iocstioa'  of  the  posts.  Held,  that 
•nc^.oB^ii)au(8  did  apt  specify  .jhe  nature,  chai^ 


acter,  locality,  and  description  of  the .  imjjMVve- 
ment,  as  retjuited  by  statute. 

App^  from  Cook  county  court;  u.  N. 
Carter,  Judge. 

Petition  by  tbe  dty  of  Chicago  for  an  as- 
sessment for  a  local  Improvement  Lucius 
B.  Otis  filed  objections  to  the  confirmation 
of  the  assessment  roll.  From  a  Judgment 
confirming  the  assessment  Otis  appeals. 
Reversed. 

Pearson  &  Stookey,  for  appellant  J.  D. 
Adair,  for  appellee. 

MAGBUDEE,  J.  This  is  an  appeal  from 
^Judgment  of  the  county  court  confijming 
a  special  assessment  for  the  erection  of 
lamp-posts  and  lamp-post  connections.  The 
assessment  was  based  upon  an  ordinance 
passed  by  the  dty.coundl  on  November  9v 
1881.  Appellant  filed  certain  objections  to 
the  confirmation  of  the .  asseasmeut  roll,  one 
ot  which  was  that  "the  ordinance  autnonx- 
ing  said  Improvement  do^  not  specify  tbe 
nature,  character,  locality,  and  description 
of  the  proposed  improvement"  The  over- 
ruling of  this  objection  Is  assigned  aa  error. 
Section  Ipf  the  ordinance,  which  is  the  only 
portion  thereof  attempting  to  specify  the 
nature,  character,  locality,  and  description  of 
the  improvement.  Is  as  follows:  "That  32 
lamp-posts  and  two  lamp-post  connections  be 
and  are  hereby  ordered  erected  on  Kedzie 
avenue  from  West  12th  street  to  Harrison 
^reet  said  work  to  be  don&  imder  the  super- 
intendence of  the  department  of  public 
works,  conformably  to  the  drawings  hereto 
annexed."  The  drawings  referred  to  are 
simply  a  plat  of  the  street  showing  by  marks 
tbe  location  of  the  posts.  An  ordinance  for 
a  local  improvement  to  be  paid  for  by  a 
special  assessment  must  specify  the  nature, 
character,  locality,  and  description  of  the 
improvement.  The  provision  of  the  statute 
to  this  effect  Is  mandatory.  Without  such 
specification  in  tbe  ordinance,  the  commis- 
sioners could  not  make  an  intelligent  esti- 
mate ot  the  cost  of  the  Improvement  An 
ordinance  which  does  not  specify  the  nature, 
character,  locality,  and  description  of  the 
improvement  is  without  auth<H4ty  of  law, 
and  therefore  invalid.  City  of  Kankakee  v. 
Potter,  110  HI.  324,  10  N.  B.  212;  Levy  v. 
City  of  Chicago,  113  HI.  650;  Sterling  v. 
Gait  U7  m.  11,  7  N.  B.  471.  It  Is  evident 
that  the  present  ordinance  does  not  meet 
the  requirement  of  the  statute.  It  does  not 
state  whether  the  lamp-posts  are  to  be  of 
wood  or  iron,  or  for  light  with  oil  or  gas  -or 
electricity.  Nor  does  it  specify  the  nature 
and  character  of  the  two  lamp-poet  connec- 
tions which  are  ordered  to  be  erected.  .We 
think  that  the  objection  of  the  appellant 
should  have  been  sustained.  For  the  error 
In  ovenrnUsg  it,-  tb6  Judgment  of  the  county 
court  is  xeTesaed,  and  this  cause  is  remanded 
for  further  ptroceedings  in  accordance  with 
the  views  here  expresoedi  :  B«veraed  and  re^- 
manded.  .         i 
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PEOPLE  ex  rd.  BREYMEYER  t.  WATSB- 
KA  CAMP-MEBTIMa  ASS'N. 

(Supreme  Ooort  of  Dliii<^     March  28,  1896.) 

COKSTBUCTION  OF  StATCTB  —  TAXATION  —  EZBlir- 

TioN  or  Cborob  Pbopbbtt. 

1.  Statutes  exempting  property  from  tax- 
ation must  be  stiictly  construed  against  those 
claiming  the  exemption. 

2.  Under  2  Starr  &  C.Ann.  St c  120,1 2,  cL 
2,  exempting  from  taxation  all  church  property 
actually  and  excdnsirely  used  for  public  worship, 
where  the  land  (to  be  of  reasonable  size  for  the 
location  of  the  church  boUding)  "is  owned  by 
the  congregation,"  camp-meetinx  grounds  nsed 
by  several  congrmtions  of  the  Methodist  Chorch 
for  public  worship,  bat  the  title  to  which,  in- 
stead of  bein^  in  any  rdigioas  congregation,  is 
in  a  corporation  orranized  nnder  1  Starr  &  C. 
Ann.  St.  p.  620,  c.  32,  renting  to  the  formation 
of  corporations  "not  for  pecnniary  profit,"  are 
not  exempt  People  t.  Anderson,  7  N.  B.  625, 
117  IIL  50,  foUowed. 

Appeal  from  drcnlt  eoart,  Iroqnola  connty; 
0.  W.  Raymond,  Judge. 

Application  on  the  relation  of  F.  Breymeyer, 
collector  of  Iroquois  county,  for  Judgment 
against  certain  lands  belonging  to  the  Wat- 
seka  Camp-Meeting  Association,  for  delin- 
quent taxes.  Defendant's  objection  that  the 
property  was  exempt  from  taxation  was  sus- 
tained, and  rdator  appeals.    Rerersed. 

W.  F.  Plerson.  for  relator.  Hllscher  & 
Goodyear,  for  respondent 

WILKIN,  J.  To  an  application  for  Judg- 
ment against  certain  lands  of  aK>ellee  for  de- 
linquent taxes,  the  court  below  sustained  the 
objection  that  the  pnq^erty  was  exempt  from 
taxation,  and  appellant  appeals.  But  one  q;uea- 
tion  Is  Involved  In  the  case;  that  is  to  say, 
Is  the  property  assessed  exempt  as  church 
property,  under  clause  2,  S  2,  c  120,  p.  2027, 
2  Starr  &  a  Ann.  St  The  land,  consisting 
of  16  acres.  Is  owned  by  appellee.  It  Is  In- 
closed by  a  high,  barbed-wire  fence,  and  Is 
used  for  nolding  religious  camp  meetings. 
The  only  witness  who  testified  on  the  hear- 
ing says  it  "Is  actually  and  exclusively  used 
as  a  place  of  public  worship,  and  that  there 
is  no  more  of  It  than  is  neoeasary  for  the  use 
to  which  It  is  put"  It  appears  from  bis  tes- 
timony that  private  parties  own  cottages  up- 
on the  grounds,  which  they  occupy  during  the 
meetings;  and  the  association  owns  two  cot- 
tages, which  it  uses  for  visiting  ministers  and 
guests  during  meetings,  and  one  which  is 
occupied  by  a  family  at  all  times,  rent  free, 
for  taking  care  of  the  grounds.  The  company 
also  owns  a  dining  hall,  at  which  meals  are 
furnished  at  25  cents  each,  and  ladles'  lodg- 
ing hall,  where  guests  are  entertained  for 
compensation.  It  owns  tents,  which  are  rent- 
ed at  from  $1.60  to  $2.50  each  for  the  sea- 
son. An  admlsslM  fee  to  the  groimds  Is  also 
cJiarged.  The  revenue  derived  from  these 
sources  la  placed,  with  the  general  fund,  to 
defray  the  expenses  of  the  meetings,  so  far 
as. It  will  go,,  but  at  no  meeting  has  the  In- 
come derived   therefrom  been  suffideitt  to 


meet  the  outlay  for  necessary  expenses  of 
each  meeting.  This  witness  says  the  asso- 
ciation Is  "composed  of  the  several  congre- 
gations throughoot  what  Is  known  as  the 
'Kankakee  District,'  composed  of  part  of 
Kankakee  county,  Iroquois  county,  and  part 
of  Ford  county."  Its  final  certificate  of  or- 
ganization Is  as  follows:  "Whereas,  a  cer- 
tificate, duly  signed  and  acknowledged,  hav- 
ing been  filed  In  the  office  of  the  secretary  of 
state  on  the  20th  day  of  July,  1881,  for  the 
organization  of  the  Watseka  Camp-Meeting 
Association  of  the  Methodist  Eplscc^nd 
Church,  nnder  and  In  accordance  with  the 
provisions  of  an  act  concerning  corporations, 
approved  April  18,  1872,  and  In  force  July  1, 
1872,  a  copy  of  which  certificate  Is  hereto 
attached:  Now,  th»efore,  I,  Henry  D.  De- 
ment, secretaiy  of  state  of  the  state  of  Illi- 
nois, by  virtue  of  the  powers  and  duties  vest- 
ed In  me  by  law,  do  hereby  certify  that  the 
Watseka  Camp-Meeting  Association  of  the 
Methodist  Episcopal  Chorch  la  a  legally  or- 
ganized corporation  under  the  laws  of  this 
state."  Dated  July  14,  (?)  1881.  Section  1. 
c.  120,  supra,  provides  that  "all  real  and  per- 
sonal property  In  this  state  shall  be  assessed 
and  taxed,  except  so  much  thereof  as  may  be 
In  this  act  exempted."  Section  2,  underwhich 
this  exemption  Is  claimed.  Is  as  follows:  "All 
property  described  In  this  section  to  the  ex- 
tent herein  limited,  shall  be  exempt  from 
taxation,  that  Is  to  say;  First,  *  •  *;  sec- 
ond, *  *  *  all  cbmch  property  actually 
and  exdtialvely  used  for  public  worship,  when 
the  land  (to  be  of  reasonable  size  for  the 
location  of  the  church  building).  Is  owned  hy 
the  congregation." 

Statutes  exempting  property  from  taxation 
must  be  strictly  ooostrued,  and  those  who 
claim  tbrir  benefits  must  bring  themsdves 
clearly  within  their  provlstons.  l%us.  It  was 
said  in  Be  Swlgert,  119  IIL  83,  «  N.  B.  469: 
"It  Is  obvious  that  all  laws  exemxAlbg  prop- 
erty from  taxation  am  not  only  restrictlMis  or 
limitations  on  the  taxing  power,  but  they  nec- 
essarily result  In  an  unequal  distribution  of 
the  burdens'  of  government  The  effect  is  not 
only  to  relieve  the  property  exempted  from 
the  payment  of  its  due  proportion  of  taxes, 
but  that  which  it  ought  to  pay,  and  would 
pay,  under  an  equal- and  flair  apportionment  of 
them,  must  also  be  collected  from  the  proper- 
ty not  exempted.  These  considerations  have 
very  properly  Induced  courts  to  adi^t  what  is 
known  as  a  'strict  construction,'  In  j{Ivlng  ef- 
fect to  sucfi  laws.  •  •  •  Hence  nothing 
will  be  held  to  come  within  the  exemption 
which  does  not  deariy  appear  to  be  so,  and 
all  resaonable  intendments  will  toe  indulged  In 
favor  of  the  state.  Presumably,  all  property 
Is  subject  to  taxation.  When,  therefwe,  it 
is  claimed  that  a  particular  piece  or  class  of 
property  is  exempt  the  party  iBterpoatng  the 
claim  must  come  prepared  to  establish  it  by 
clear  and  satisfactory  proof."  In  support  of 
the  foregoing  proposition,  anmerous.  pievioaa 
decisions  at  this  cooit  arc  dtedt    Bee^  alsob 
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People  T.  Anderson.  U7  IIL  00,  7  N.  B.  628; 
In  re  Swlgert,  123  UL  267, 14  N.  H.  32;  Mont- 
gomery V.  Wyman,  130  IIL  17,  22  N.  K.  845j 
and  People  y.  Railway  Co.,  138  Ul.  85,  27  N. 
E.  G94.  Under  thlB  mle,  can  It  be  said  that 
the  second  clause  of  section  2,  supra,  was  in- 
tended to  exempt  camp-meeting  grounds,  like 
those  here  In  question.  By  the  term  "church 
property,"  as  used  in  the  statute,  is  plainly 
meant  the  church,  defined  by  Webstar  to  be 
a  building  set  apart  for  Christian  worship, 
and  8  lot  of  reasonable  slse  for  its  location. 
It  is  only  by  a  liberal  oAstructlon,  if  at  all, 
that  It  can  be  made  to  indnde  camp-meeting 
groonds,  like  those  in  questicm;  and- such  a 
construction,  under  the  foregoing  rule,  is  not 
permlsdble.  Again,  the  (dear  import  of  the 
language  of  the  ctause  is  that,  in  ordtf  that 
such  property  be  exempt  from  taxation,  It 
must  not  <Mily  be  actually  and  exclusiyely 
used  for  public  worship,  but  some  distinct 
congregation  must  xae  It.  By  this  we  do  not 
mean  that  others  may  not  worship  In  It  by 
permis^on,  but  that  some  one  society  or  con- 
gregation shall  so  use  the  property  and  own 
it  The  language,  "owned  by  the  omgrega- 
tion,"  admtts  of  no  other  constnictioii.  It 
-can  scarcdy  be  claimed  that  the  people  who 
annually  aeeemble  in  tnese  grounds-  for  wor- 
ship constitute  a  "congregation,"  within  the 
meaning  of  the  statute. 

But,  Independent  of  these  coijsiderations.  It 
Is  impossible  to  bring  the  property  of  appel- 
lee within  the  plain  provisions  of  the  clause 
Above  quoted,  because  the  proof  wholly  fails 
to  show  that  it  Is  owned  by  any  religious  con- 
gregation whatever.  The  title  is  in  the  in- 
'Corporated  company,  wiilch,  so  far  as  the  evi- 
dence  shows,  is  organized  under  the  statute 
providing  for  the  fcHmatlon  of  corporations 
"not  for  pecuniary  profit"  Chapter  32,  p. 
€20,  1  Starr  &  C.  Ann.  St  By  section  81  of 
that  act  It  is  provided  that  such  corporaticmS' 
shall  be  capable  of  taUng,  purchasing,  hold- 
ing, aad  disposing  of  real  and  personal  es- 
tate, for  purposes  of  tbeir  organization,  and  it 
must  be  to  ttmi  provision  that  the  right  of  ap- 
pellee .to  acquit-eand  hold  its  camp  grounds 
Is  attributable.  And  there  is  nothing  in  that 
or  any  other  provision  of  the  law  which  ere-' 
ates  a  trust  In  the  corporation  for  the  use  of 
any  other  than  Its  own  members;  certainly, 
not  in  those  who  may  meet. there,  tiam  the 
varioDs  congregations  in  the  Kankakee  dis- 
trict for  the  purpose  of  worshii).  We  are  un- 
able to  escape  the  concloslon  that:  this  j)rop- 
erty  is  la  no  sense  owned  by  the  pec^le  who 
worship  there,  but  btiongs  to  the  corporation. 
And  therefore  the  caso  of  Pec^e.  v.  Ander- 
son, 117  HI.  60,  7.N.  B.  625,  Is  decisive  against 
the  contention  that  It  Is  exempt  from  taxa- 
tion. In  that  case  the  property  was  church 
property,  used  actually  and  excdusively  for 
Trabllc  worship,  and  the  land  was  of  reason- 
Able  slse  tor  tin?  church  building.  And  it  was 
«aid:  "So  far;  the  property  falls  clearly  with- 


in the  terms  of  the  act;  but  the  act  contains 
the  further  requirement  that  the  property,  in 
order  to  be  exempt,  must  be  owned  by  the 
congregation.  This  property  was  not  owned 
by  the  congregatloD,  but  the  title  rfests  In  W. 
G.  Andoson.  The  congregation  that  assem- 
bled at  this  church  for  worship  was  not  or- 
ganized under  the  statute,  so  as  to  own  real 
estate,  and  had  no  power  to  purchase  or  own 
real  estate;  but  If  It  had  been  an  organized 
body,  80  long  as  Anderson  owned  the  prop- 
erty it  was  subject  to  taxation."  So,  here, 
the  several  societies  which  assemble  for  wor- 
ship in  this  camp  ground,  even  if  they  could 
be  called  one  congnregttlon,  do  not  own  the 
proi)ert7,  either  directly  or  Indirectly,  but  it 
is  held  and  owned  by  the  corporaticm.-  Coun- 
sel for  appellee  seem  to  lose  sight  of  the  fact 
that  it  is  not  organized  as  a  religious  cori>ora- 
tion,  and  does  not  own  these  grounds,  und» 
section  45  of  chapter  82,  supra.  After  pro- 
viding for  the  formation  of  corporations  not 
for  pecuniary  profit  under  the  head  of  "Ee- 
liglous  Corporations,"  the  statute  provides 
(section  35):  "The  foregoing  provisions  shall 
not  apply  to  any  religious  corporation,  but 
any  church,  congregatiaa  or  society  formed 
for  the  purpose  of  religious  vrorshlp  may  be- 
come incorporated  In  the  manner  following, 
to  wit"  Then  follow  sevoaJ  sections  pre- 
scribing the  manner  in  which  such  corpora- 
tion may  be  organized,  and  It  is  dear  that  a 
church,  congregation,  or  society,  incorporated 
In  the  manner  here  prescribed,  could  own 
church  property,  within  the  meaning  of  clause 
2,  f  2,  supra.  The  title  hdd  by  the  tmsteea 
In  such  case  is  In  trust  for  the  members  of 
the  church,  sodety,  or  congregation.  Section 
46  authorizes  "any  congregatlcMi,  chordi  or 
sodety.  Incorporated  under  this  act"  to  own 
camp-meeting  grounds,  but  it  has  no  applica- 
tion to  corporations  organized  as  was  the  ap- 
pellee. If  some  one  of  the  several  congrega- 
tions in  the  Kankakee  district  organized  as 
a  religious  corporation,  owned  this  property, 
and  assembled  there '  at  stated  periods  for 
public  worship,  then  it  might  be  said  the  prop- 
erty was  owaed  by  that  congregation,  but  no 
such  case  is  here  presented.  For  anything 
appearing  in  this  record,  the  appellee  is  in  no 
way  accountable  to,  or  under  the  control  at, 
any  member  ot  any  church,  sodety,  or  con- 
gregation. It  owns  the  property,  and  may 
sdl  It,  or  devote  It  to  any  other  lawful  pur- 
pose consistent  with  the  terms  of  Its  charter. 
However  commendable  may  be  the  objects 
and  purposes  of  the  appellee,  as  an  Incorpo- 
rated company,  we  are  unable  to  discover  in 
the  facts  of  this  case  any  legal  grounds  upon 
which  it  can  claim  its  property  to  be  exempt 
from  the  common  burdens  of  taxation.  The 
Judgment  of  the  county  court  must  be  revers- 
ed, and  the  cause  remanded  to  that  court, 
with  directions  to  enter  a  Judgment  according 
to  the  aiqpllcation  of  the  county  collector. 
Judgment  raversed. 
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PRESS 


T.    WOODLEY  «t   al. 


(Supreme  C6urt  of  Illinois.     March  28,  1896.) 

•     Who  mat  AJTBAL— APPKiLABLU  1NTBBB8T. 

In  an  action  to  enforce  a  mechanic's  lien, 
a  trustee,  under  a  deed  of  trust  jfiven  to  secure 
a  note,  answered,  as  trustee  and  owner  of  the 
note,  setting  up  his  lien.  The  court  found-  that 
the  note  was  in  fact  held  and  owned  by  a  bauiv, 
which  was  made  party  defendant,  and  that  the 
lien  of  the  deed  was  subsequent  to  the  mechan- 
itfB  Hen.  Held  that,  under  the  decree,  the  trus- 
tee had  no  interest  in  the  note  or  deed  of  trust, 
and  could  not  maintain  an  appeal  based  solely  on 
tlie  finding  that  the  lien  of  the  trust  deed  was 
subsequent  to  the  mechanic's  lien.  57  III.  App. 
123,  affirmed. 

Appeai  from  appellate  court,  First  district. 

This  was  an  action  by  George  Woodley  to 
enforce  a  mechanic's  lien  on  certain  prem- 
ises owned  by  Imogene  L.  Cobb.  Whiting 
0.  Press,  as  trustee,  under  a  deed  of  trust 
given  to  secure  a  note,  was  made  a  party 
defepdant.  There  was  Judgment  for  plain- 
tiff, which  was  affirmed  by  the  appellate 
court  (57  111.  App.  123),  and  defendant  Press 
appealed.   Affirmed. 

J.  W.  Smith,  for  appellant  Smith,  Belmer 
&  Moulton,  Pea«e  &  McEwen,  F.  S.  Murphy, 
t(BA  W.  H.  Safford,  for  appellee. 

.CARTER,  J.  This  was  a  proceeding  oy 
bill,  or  petition,  brought  by  appeUee,  Wood- 
tey,  on  the  chancery  side  of  the  Cook  county 
circuit  court,  to  enforce  a  mechanic's  lien, 
upon  certain  premises  owned  by  Mrs.  Cobb, 
tot  work  and  materials  furnished  In  the 
building  of  a  house.  The  owner  and  the 
other  llenholders  were  made  defendants. 
Cross  petitions  were  filed  by  certain  of  the 
defendants,  claiming  similar  liens.  There 
were  two  deeds  of  trust,  given  by  the  owner, 
upon  the  premises,  to  secure  borrowed 
money.  The  first  of  these  had  been  made  to 
defendant  Head  for  $2,000.  Head  filed  his 
cross  bill  to  foreclose  his  deed  of  trust. 
There  was  no  dispute  as  to  his  daim  or  its 
priority.  But  a  second  deed  of  trust  had 
been  given  to  appellant.  Press,  as  truatee,  to. 
secure  a  note  for  $15,000,  payable  to  the  or- 
der of  the  maker,  and  by  her  indorsed  in 
blank,  and  delivered  to  Press.  Press  an- 
swered,  aa  trustee  and  owner  of  the  note, 
setting  up  his  mortgage  lien,  and  on  the^ 
same  day  Head  amended  his  cross  bill  mak- 
ing the  Xiemont  State  Bank  and  the  Calumet, 
State  .Bank  parties  defendant  to  his  cross 
bill,— It  aiHpearlng  that  they  were  the  owners 
of  the  note  secured  by  the  trust  deed  to 
Press.  Issues  were  made*  and  the  cause 
was  referred  to  the  master,  to  take  and  re> 
port  the  evidence,  with  his  conclusions,  to 
the  court '  Press  filed  exceptions  to  the  mas- 
ter's report .  which  were  la  part  sustained 
and  in  part  overruled.  The  court  thereupon 
rendered,  its  final  decree,  settling  the  re- 
q)ective  claims  of  the  parties,  and  questions, 
of  priority  between  them,  ordering  the  sale 
of  the  premises,  and  the  payment  and  dis- 


tribution ofthe  pHooeeds  to  tbe  parties  as 
they  were  found  by  the  decree  to  be  enti- 
tled. As  the  principal  (juestiDns  raised  and 
discussed  by  ooimsel  cannot  be  determined 
on  this  appeal,  it  1^  unneceesary  to  set  out 
with  any  detail  the  findings  of  the  trial  court 
in  its  decree.  Press,  tni»tee,  alone  appeals; 
and,  the  appellate  court  having  affirmed  the 
decree  (57  ILL  App.  123),  he  brings  tbe  rec- 
ord to  this  court  by  Ills  further  appeal. 

Motions  tay  appellees  to  .dismiss  the  appeal, 
or  to  afltem,  were  made  in  the.  appellate 
court,  uid  are  also  made  in  this  court. 
These  motions  were  reserved  to.  the  final 
healing-'  The  principal  ground  of  these  mo- 
tions, is  that  Press  is  in  no  way,  either  indi- 
vlduaUyor  as  trostae,  affeebed  by  the  de- 
cree, and  that  the  errors  assigned,  jind  relied 
upon  by.  him  do  not  oonoem  him,  but  affect 
only  r  ether  parties,  who  have  not  appealed, 
and  who  are  not  complaining  of  the  action  of 
the  courts  below.  In  its  decree  the  trial 
court,  aunong  others,  made  tbe  following 
finding:  "And  the  court  further  .finds  that 
the  notes  secured  by  the  trust  deed  from 
the  defendant  Imogene  L.  fianohett  Cobb  to 
the  defendant  Whiting  Q.  Piess^  trustee, 
dated  March  14,  1892,  and  recorded  in  the 
recorder's  office  of  Cook  oonnty,  aa  docn- 
m<ait  Ko.  1,627,180,  on  the  14th  day  of  Mandi, 
A.  D.  1892,  in  Book  3735  of  Records,  oa 
pUge  132,  are  held  and  owned  by  the  defend- 
ants the  Lemont  State  Bank  and  tlie  Calu~ 
met  State  Bank,  and  that  there  is  due  to  the 
d^aidants  the  Lemont  State  Bank  and  tbe 
Calumet  State  Bank,  from  the  defendant 
Imogene  L.  Hanchett  Cobb,  upon  the  notes 
and  trust  deeds  sued  upon  and  set  forth  in 
the  answer  of  Whiting  G.  Presa  herein,  and. 
by  tliem  adopted  as  and  for  their  own  an- 
swer, the  sum  of  $16,578.55,  for  which 
amount  the  said  defendant  banlos  are  enti- 
tled to  a  lien  upon  the  premises."  Tlie  de- 
cree also  directs  that  Mrs.  Cobb  pay  to- 
those  banks  the  sum  so  found  due  them,  but 
makes  no  finding  for  or  against  Press,  not: 
even  as  to  costs.  Press,  however,  was  made 
defendant  by  appellees,  and,  being  invested, 
with  the  legal  tiUe  to  the  property,  was  a 
necessary  party.  Besides,  it  appeared  that 
at  the  commencement  of  the  proceedings,  he 
claimed  to  own  the  note  secured  by  the  deed 
of  tmst  The  decree,  liowevar,  foimd  that 
the  note  belonged  to  the  two  banics,  ana  the 
property  was  oprdered  to  be  sold  by  the  mas- 
ter, and  Its  effect  was  to  practically  ter-- 
mitaate  any.  Interest  Press  tiad.  If  the  court 
erred  in  finding  that  the  note  t)elonged  to  tbe 
baifiu,.and  in  orderii^  the  monegr  paid  to- 
tliem  instead  of  to  Iilm,  or  in  falling  to  pro- 
tect any  interest  which  may  have  l>ek>nged 
to  Idm  l^. virtue  of  the  note  or  deed  of  trust 
or  by  virtne  of  any  dlsborsements  made  or 
liability  incaned  under  the  provisions  of  the 
deed  oCitnist  he  wotdd  dearly  liave  the  right 
to  have  <sifoh  errors  corrected  on  appeal. 
But  Press  has  not  assigned  for  error,  in  this- 
court,  the  decision  of  the  court  below  on  any- 
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question  In  which  he  had  any  Interest  H© 
does  not,  bnder  errors  assigned,  even  claim' 
that  the  note  belonged  to  him,  or  that  he  was 
entitled  to  anything  under  the  deed  of  trust, 
or  that  his  interests  have  been  affected  by 
the  decree  in  any  way.  He  is,  doubtless, 
satisfied  with  the  decree  in  these  respects.- 
He  simply  attacks,  as  trustee,  the  findings  in 
the  decree,  in  so  far  as  they  are  alleged  to 
be  prejudicial  to  the  owner  of  the  note  and 
deed  of  trust  securing  it.  In  other  words, 
he  prosecutes  the  appeal  in  his  own  name, 
but  for  the  banks.  The  contention  of  his 
counsel  is  that  he  has  the  right,  as  trustee, 
and  on  behalf  of  the  owners  of  the  note,  to 
prosecute  the  appeal,  and  our  attention  is 
called  to  Hassall  v.  Wilcox,  115  U.  S.  598,  6 
Sup.  Ct.  189,  and  other  cases,  as  supporting 
their  contention.  There  is  a  material  differ- 
ence between  the  Hassall  Case  and  the  case 
at  bar.  Hassall,  as  trustee,  came  tai  by 
agreement  and  by  leave  of  court  as  the  trus- 
tee of  the  bondholders.  In  denying  the  mo- 
tion to  dismiss  the  appeal,  urged  on  the 
ground  that  Hassall,  as  trustee,  had  no  inter- 
est In  the  decree,  the  court,  among  other 
things,  said:  "Hassall  stands  in  the  place 
of  the  bondholders  on  the  record.  Hence  it 
is  his  duty  to  do,  for  the  bondholders,  what 
they  would  do  for  themselves,  if  they  were 
parties,  instead  of  himself.  His  appeal  is, 
therefore,  their  appeal,  and  is  to  be  treated 
as  such."  In  the  case  at  bar,  the  two  banks 
owning  the  note  were  made  parties,  and  an- 
swered in  the  cause,  and  the  decree,  ignoring 
the  trustee,  adjudged  that  the  note  belonged 
to  them,  and  that  they  should  receive  pay- 
ment. Had  they  not  been  made  parties,  and 
had  Press  been  allowed  by  the  parties  and 
the  court  to  stand  In  their  place,  upon  the 
record  and  in  the  fln&l  decree,  as  their  trus- 
tee, a  parallel  could  be  perceived  between 
the  two  cases.  Counsel  refer,  also,  to  and 
-quote  from  Harms  v.  McCormick,  132  m. 
109,  22  N.  E.  511;  but  that  was  an  action  at 
law,  and  It  is  familiar  doctrine  that  at  law 
the  owner  of  the  legal  tlUe  must  sue,  while 
in  equity  the  party  in  whom  is  the  beneficial 
interest  must  sue  in  his  own  name.  Frye  v: 
IBank,  5  111.  882;  Elder  v.  Jones,  86  lU.  384; 
«mith  V.  Brittenham,  109  111.  540;  Wolver- 
'ton  T.  Geoi«e  H.  Taylor  &.  Oo.,  157  ni.  493,  42 
M.  E.  49. 

It  has  also  been  repeatedly  held  that  a 
-party  cannot  assign  for  error  that  which  does 
not  affect  him,  but  Is  prejudicial  only  to 
others,  who  do  not  complain.  Hesing  v.  At- 
torney General,  104  m.  292;  Henrickson  v. 
Van  Winkle,  21  HI.  274;  Homer  v.  Zimmer- 
-man,  46  111.  14;  City  of  Chicago  v.  Oamer- 
-<m,  120  lU.  447,  11  N.  B.  809;  Richards  v. 
-Greene,  78  111.  525;  Greenman  v.  Harvey, 
53  m.  886;  KoMnson  t.  Brown,  82  lU.  279; 
Willemln  v.  Dunn,  03  111.  511;  Transporta- 
tion Co.  V.  Cady;  96  111.  430;  Ransom  v.  Hen- 
.derson.  114  ni.  528.  4  N.  R  141;  Lagger  v. 
Association,  146  Illl  283,  88  N.  B.  946.  We 
4Uinnot  consider  whether  or  not  error  has 


been  combattted'  against  the  appelUiBt,  for> 
the  reason  he  has  assigned  no  errot  in  that 
regard;  and,  as  was  said  by  the  appellate^ 
court,  it  will  be  time  enough  to  determine. 
Whether  or  not  error  has  been  committed 
against  the  banks  when  they  come  and  make 
complaint  We  shall  not  consider  the  ques- 
tion, discussed  by  counsel,  as  to  whether  the' 
appeal,  as  taken  by  appellant  was  on  his- 
own  behalf,  or  as  trustee.  He  had  the  right 
to  aiqseal  from  the  decree,  but  for  himself 
only.  The  appeal  should  not  therefore,  be 
dismissed  on  the  ground  that  appellant  had 
no  appealable  Interest  Nor  should  It  be 
dismissed  for  noncompliance  with  rule  15 
of  this  court  (41  N.  E.  vl.),  requiring 'him  to 
assign  error  on  the  record  here,  as  was 
a<me  in  Ditch  v.  Sennott  116  lU.  288,  6  N. 
E.  395,  and  In  cases  there  cited;  for  he  has 
assigned  errors  on  the  record.  But  the  judg- 
ment of  the  appellate  conrt  affirming  the 
decree  must  be  affirmed,  for  the  reason  that 
the  assignment  of  errors  does  not  call  in 
question  the  correctness  of  any  ruling  of-  the 
court  below  of  which  appellant  has  any  right 
to  complain.  It  does  not  appear  that  there 
was  any  inadvertence  or  mistake  in  the  as- 
signment of  errors,  for  counsel  do  not  as  we 
understand  the  argument,  insist  that  any  er- 
ror was  committed  by  the  trial  court  against 
appellant  In  any  other  capacity  than  as  trus- 
tee for  the  two  banks.    Judgment  affirmed. 


WORK  V.  WELSH. 


(180  111.  468) 


(Supreme  Conrt  of  Illinois.     Mardi  28,  1896.) 

CONTBAOTS  —  tJsCEBTAlNTT  —  CURATIVB    ACTS  0» 

Parties  — E<iuiTr  —  Spsciric  Pxbformakcc— 
Relist  in  Part— EstofpUj  bt  Owh  Act. 

1.  Defendant's  grantor,  in  consideration  of 
tlie  organization  of  a  manufacturing  corporation, 
ngreed  to  "give  four  acres  of  land,  to  be  deeded 
when  the  factory  building  is  up,  machinery  In 
factory  placed,  and  manufacturing  commenced. 
tbia  proposition  is  given  on  condition  that  an 
equal  proposition  siiail  l>e  given,  by  owners  of 
adjoining  land,  of  not  leas  than  four  acres,  to 
said  corporation,  and  that  the  capital  stock 
of  $100,000  shall  be  subscribed  by  bona  fide 
and  responsible  parties."  The  corporation  was 
organized,  defendant's  grantor  becoming  a 
stockholder,  erected  buildings  on  the  ground 
thus  donated,  and  l)egan  manufacturing.  BM, 
that  the  contract  of  defendant's  grantor  was 
not  void  for  uncertainty,  as  being  indefinite 
as  to  the  parties  and  the  land  to  be  conveyed, 
and  as  wanting  in  mutuality,  such  defects  be- 
ing cured  by  the  subsequent  acts,  whereby  the 
proposition  was  accepted  by  the  corporation,  and 
valuable  improvements  made  on  the  land. 

2.  Defendant's  grantor,  having  participated 
as  an  active  stockholder  in  the  location  of  the 
fnctory  on  tliis  particular  land,  by  his  own  con- 
duct placed  a  reasonable  construction  .on  the  con- 
tract, which  a  court  of  equity  will  adopt 

3.  Notwitiistanding  the  fact  that,  nnder  the 
contract  and  acceptance  thereof,  only  a  part 
of  the  four  acres  can  be  located  definitely,  a 
court  of  equity  will  not  on  that  account,  refuse 
to  grant  any  relief,  but  will  decree  a  specific 
performance  as  to  that  part  of  the  premises  iden- 
tified. 

4.  Under  a  petiti(»  for  specific  perforaianee 


Digitized  by  LjOOQ IC 


720 


NORTHEA^TBI^N  'RVPOaTSB.  VoL  43. 


OB. 


of  a  proportion  to  convey  land'  in  aJd  of  a  cor- 
poration, condition«d  on  the  conveyance  of  a 
like  amount  by  other  parties,  a  decree  of  specific 
performance  will  not  rnn  against  such  other  par- 
ties, who  are  not  joined  in  the  action. 

5.  Where,  in  a  proposition  to  convey  land  in 
aid  of  a  corporation,  It  was  made  a  condition 
tliat  the  capital  atoclt  of  the  corporation  should 
be  subscribed  by  bona  fide  and  responsible  par- 
ties, and  it  appeared  that,  in  fact,  a  considerable 
amount  of  stock  was  subscribed  by  parties  not 
responsible,  and  that  the  person  making  such 
proposition  had  himself  subscribed  for  stock,  and 
had  failed  to  pay  for  it,  he  cannot  set  up  the  fail- 
ure to  fulfill  a  condition  he  had  himself  broken 
as  ground  for  nonperformance  of  his  agreement 
to  conv^. 

Appeal  from  circuit  court,  Winnebago  cono- 
ty;  J.  D.  Crabtree,  Judge. 

Bill  to  foreclose  a  mortgage,  bronslit  by 
H.  W.  Carpenter  against  Robert  K.  Welsh 
and  George  Z.  Work.  Defendant  Welsh  fil- 
ed a  cross  petition,  making  defendant  Work 
a  party  thereto;  and,  Judgment  having  been 
rendered  for  complainant  tlierein,  defendant 
Work  appealed.   Affirmed. 

The  matters  in  controversy  arose  on  cross 
bill  filed  by  appellee  in  an  original  proceed- 
ing begun  by  one  EL  W.  Carpenter,  in  the  cir- 
cuit court  of  Winnebago  county,  to  fore- 
close a  real-estate  mortgage  on  certain  prop- 
erty adjoining  the  city  of  RockfOrd,  including 
block  14  of  the  subdivision  of  part  of  the 
S.  W.  %  of  section  35,  township  44  N.,  range 
1  B.  of  the  3d  P.  M.,  caUed  "River  Park," 
and  filed  of  record  in  Book  7  of  Plats,  at 
page  18,  in  the  recorder's  office  of  Winne- 
bago county.  111.  Appellant  and  appellee 
were  both  defendants  to  the  original  bill  for 
foreclosure.  Appellee,  Welsh,  filed  tils  an- 
swer and  crosj  bill,  setting  up  that,  about 
April  18,  1892,  August  Haegg  and  Otta 
Haegg,  being  then  the  owners  of  the  land  de- 
scribed in  the  mortgage,  piade  the  follow- 
ing proposition  to  the  People's  Mantel  & 
Kurniture  Company,  which  corporation  was 
then  under  process  of  organization:  "Rock- 
ford,  Illinois,  AprU  18,  1892.  To  the  In- 
corporators of  the  People's  Mantel  &  Fuml- 
tore  Company — Gentiemen:  In  consideration 
of  the  prbposed  corporation  with  ?100,000 
capital  for  the  erection  of  a  furniture  fac- 
tory, on  the  west  side  of  the  railiioad, .  on 
the  south  side  of  our  land,  or  the  adjoining 
land  south,  we  will  give  four  acres  of  laid, 
to  be  deeded  when  the  factory  building  Is 
up,  machinery  in  factory  placed;  and  manur 
facturing  commenced.  This  proposition  Is 
given  on  condlUoh  that  an  equal  proposition 
shall  be  given,  by  owners  of  adjoining  land, 
of  not  less  than  four  acres,  to  said  corpora- 
tion, and  that  the  capital  stock  of  $100,000 
shall  be  subscribed  by  bona  fide  and  responsi- 
ble parties.  Work  to  commence  within  nine- 
ty days.  Otta  W.  Haegg.  Aug.  Haegg.'' 
The  cross  bill  alleges  that,  later,  Otta  W. 
Haegg  became  the  owner  of  said  premises; 
that  On  May  18,  1892,  the  People's  Mantel  & 
P'lmiture  Company  was  organized,  with  a 
capital  stock  of  $100,000  fully  subscribed, 
and  the  company  at  once  proceeded  to  .erect 


a  manufacturing  plant  upon  said  property, 
a^d  continued  for  some  time  to  manufacture 
furniture;  that  a  like  proposition  was  given 
by  the  owners  of  adjoining  lands  for  the  con- 
veyance of  the  additional  four-acre  tract  to 
said  corporation,  and  work  commenced  by 
said  company  within  90  days,  and  that  each 
and  all  of  the  particulars  of  said  agreement 
were  complied  with  substantially  by  the  in- 
corporators of  the  People's  Mantel  &  E^iml- 
tnre  Company.  The  cross  bill  further  alleges 
that  Otta  W.  Haegg,  representing  himself 
and  August  Haegg,  acknowledged  tbe  sub- 
stantial compliance  on  the  part  of  this  cor- 
poration with  the  terms  and  conditions  of 
said  agreement,  and  at  different  times  after 
such  compliance  he  promised  to  give  said 
company  a  deed  to  the  pren^Ises  described  in 
said  agreement  It  Is  alleged  that,  after  the 
giving  of  said  agreement,  Haegg  and  Carpen- 
ter, the  complainant  in  the  original  bUl,  caus- 
ed the  lands  of  which  said  four-acre  tract 
was  a  part  to  be  platted  and  subdivided,  thus 
locating  block  14,  above  mentioned,  as  a  part 
of  said  four-acre  tract.  On  September  2, 
1883,  after  having  been  engaged  In  the  manu- 
facture of  furniture  for  some  9  or  10  months, 
the  People's  Mantel  &  Furniture  Company 
made  an  assignment  to  one  Henry  N.  Starr, 
conveying  to  him,  as  assignee,  all  its  proper- 
ty, for  the  benefit  of  its  creditors,  and  on 
April  26,  .1894,  Starr,  as  such  assignee,  sold 
and  transferred  to  appellee  all  interest  of  the 
People's  Mantel  &  Furniture  Company  in  and 
to  the  above-described  premises,  and  execut- 
ed deed  therefor  to  him.  The  deed  did  not 
Include  all  of  tl>e  four-acre  tract  mentioned 
In  tbe  agreement,  but  did  include  all  that  i>or- 
tion  upon  which  the  factory  building  and 
equipments  were  located,  and  described  as 
block  14.  Appellee  at  that  time  took  posses- 
sion, and  it  Is  not  disputed  that  whatever 
rights  the  People's  Mantel  &  Furniture  Com- 
pany beld  In  said  property  were  transferred 
to  lilm  by  virtue  of  the  assignee's  deed.  On 
October  17,  1894,  Otta.W.  Haegg  transferred 
block  14,  on  which  the  furniture  factory  was 
located,  to  one  Larson,  who  afterwards  con- 
veyed the  same  to  appellant.  Work.  The  an- 
swer of  appellant  to  this  cross  bill  denied 
all  its  material  allegations,  and  that  appellee^ 
acquired  any  right,  title,  or  Interest  in  or  to- 
said  property  by  virtue  of  said  deed  from 
Starr.  The  circuit  court,  upon  hearing  of  the 
Issues,  found  the  equity  with  the  complain- 
ant in  tbe  cross  bill,  appellee  here,  and  that 
all  the.' material  allegations  in  said  cross  bill 
as  to  the  compliance. by  the  People's  Mantel 
&  Furniture  Oompany^  witti  the  terms  and 
conditions  of  said  agreement  ibad  been  prov- 
ed, and  that  appellee  was  entitied  to  a  con- 
veyance from  appelant  of  said  block  14. 
and  that,  to  default  of  said  conveyance  with- 
in the  time  specified,  the  master  in  chancery 
execute  a.  deed  conveying  all  tbe  Interest  of 
Welsh  iD'  add  to  said  premlsea.  To  reyerse 
this  decree  this  appeal  is  prosecuted  to  this 
court 
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D.  M.  Klrton,  for  appeDant  Gtrme  ft 
nsher,  for  appdiee. 

PHLLLIPS,  J.  (after  stating  the  facts), 
me  Important  qnestion  arising  and  to  be  de- 
termined on  tblB  record  is  whether  there  was 
a  compliance  by  the  People's  Mantel  &  Fiu>- 
nhnre  Company  with  the  conditions  of  the 
Haegg  proposition,  or,  if  not  a  fnll  oompU* 
ance^  whether  the  conditions  not  conformed 
to  were  walred  by  Haegg.  There  can  bs 
no  contention  that  Welsh  acqnired  any  great- 
er rights  to  title  or  possession  under  the  as- 
signee's deed  than  were  possessed  by  the  cor- 
poration; nor  can  it  be  said  that  appellant; 
taking  the  title  by  mesne  conveyance  from 
Haegg,  with  this  corporation  in  open  and  no- 
torious possession,  stands  on  any  different 
groond  to  contest  the  rights  of  appellee,  if 
any  exist,  than  would  Haegg,  who  made  the 
proposition.  Various  objections  are  urged 
and  argued  as  reasons  why  the  decree  of  the 
circuit  court  should  be  rer^eed,  none  of 
which  appear  to  us,  however,  after  careful 
examination,  to  be  tenable. 

It  is  first  said  the  proposition  of  the  Haeggs 
is  void  for  oncextainty,  in  that  it  runs  to  the 
incorporators  of  a  company  not  then  organs 
laed,  that  It  does  not  designate  any  particu- 
lar four  acres  to  be  conveyed,  and  that  it  Is 
wanting  in  mutoallty.  It  is  only  necessary 
that  "the  torms  of  a  contract  must  be  ex- 
pressed with  reasonable  certainty,  and  what 
is  reasonable  in  any  case  must  depend  upon 
the  subject-matter  of  the  contract,  the  pur- 
pose for  which  ft  was  entered  Into,  the  situa- 
tion and  relations  of  the  parties,  and  the  cir- 
cumstances under  which  it  was  made." 
Pom.  Cont  {  159.  Equity  will  only  require 
a  reasonable  certainty  in  a  contract  sought 
to  be  enforced,  and  if  the  meaning,  taken  as 
a  whole,  is  intelligible  to  the  court,  specific 
performance  will  be  decreed.  Bull  v.  Bell,  4 
Wis.  54;  Wat  Spec.  Perf .  par,  16?. .  It  is  ap- 
parent, with  reasonable  certainty,  from  the 
written  proposition  in  the  case,  what  condi- 
tions were  to  be  performed  on  l^e  one  part, 
after  which  the  Haeggs  agreed  to  deed  four 
acres  of  land.  This  proposition,  at  the  time 
of  Its  execution,  was  merely  an  option,  direct- 
ed to  the  incorporators  of  the  proposed  comr 
pany,  and: Intended  to  be  acted  on  for  ac- 
ceptance by  the  Incorporation  after  its  or- 
ganization. It  lacked  mutuality,  and  might 
have  been  revoked,  by  those  making  it,  at 
any  time  before  acceptance.  It  appears, 
however,  it  was  presented  to  the  corporation, 
and  accepted  by  it  at  the  first  meeting  after 
the  completion  of  the  organisaUon,  at  which 
meeting  Haegg  was  present  and  participat- 
ed, being  hims^f  a  stockholder.  Subsequent- 
ly he  took  an  active  part,  in  surveying  and  lo- 
cating the  particular  ground  for  the  building 
of  this  factory,  being  part  of  this  four-acre 
tract,  and  afterwards  saw  those  valuable  imr 
provements  erected.  While  it  Is  true  that 
one  entering  Into  a  contract  to  convey  lands 
where  no  mutuality  exlsta  will  not  be  com- 
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peDed  to  exeente  a  oonveyance,  yet,  where 
he  permits  valuable  laiprovements  to  be 
made  oa  the  lands,  a  oondition  then  passes, 
and  at  tmce  mutuality  does  exist.  A  court 
of  equity,  under  such  circumstanceB,  will  not 
permit  a  party  to  Interpose  such  a  defense, 
but,  if  other  conditions  are  complied  with, 
will  decree  specific  performance.  PataoB  v. 
Hadsell,  60  111.  216;  Borders  v.  Murphy,  78 
IlL  87.  As  heretofore  said,  Haegg  assisted 
in  locating  the  particular  site  of  this  factory 
on  a  part  of  the  four  acres,  and  by  his  own 
act  made  certain  and  definite  that  part  of  the 
contract  Where  a  contract  or  agreement  is 
in  any  manner  indefinite  or  uncertain,  and 
the  parties  have  by  their  own  conduct  placed 
a  construction  upon  it  which  is  reasonaUe, 
courts  will  adopt  such  construction.  People 
V.  Murphy,  119  111.  159,  6  N.  B.  48a 

Objection  is  also  made  to  the  decree  of  the 
circuit  court  for  the  reason  that  If  the  propo- 
sition made  by  Haegg  was  a  contract  it  must 
be  enforced  as  made,  and  the  decree  should 
have  ordered  a  conveyance  of  four  acres  of 
land,  aa&  not  a  part  thereof;  and,  toe  the 
further  reason  that  in  view  of  the  iHt>position 
ealUng  for  an  additional  donation  of  four 
acres  from  adjoining  landowners,  a  specific 
performance  should  not  have  been  decreed 
unless  a  like  specific  performance  was  also 
decreed  against  the  owneis  of  adjoining  land 
in  the  same  decree.  As  to  the  first  ob- 
Jectitm,  It  may  be  admitted  that  the  prc^ 
osition,  aa  delivered,  and  afterwards  seed- 
ed by  the  oorpwation  at  its  organlzatioa 
meeting,  is  indefinite,  in  not  describing  a 
particular  four  acres  at  land.  The  acts  of 
both  Haegg  and  the  corporation,  in  laying 
oat  and  surveying  Mock  14  as  part  of  this 
tract  luid  in  erecting  improvements  there- 
on, have  designated  and  made  certain  a 
part  of  the  land  mentioned  in  the  proposi- 
tion. Where,  in  a  bill  for  specific  perform- 
ance a  court  ef  equity  can,  from  the  evi- 
dence, locate  or  identify,  by  proper  descrip- 
tion, a  part  only  of  the  premises  against 
which  relief  is  sought  it  will  not  on  that 
account,  deny  its  aid,  but  will  grant  relief 
to  the  extent  it  can,  even  though  to  decree  a 
conveyance  of  a  part  only  of  the  premiser 
Identified.  In  Shirley  v.  Spencer,  4  Oilman. 
583,  this  court  has  said:  "It  is  Insisted  that 
Inasmuch  as  this  is  an  entire  contract  and 
that  because  a  part  of  it  is  so  uncertain  that 
it  cannot  l>e  enforced,  therefore  the  court  will 
enforce  no  part  of  K,  but  will  leave  the  party 
to  his  remedy  at  law.  But  this,  we  think, 
is  carrying  the  doctrine  too  far.  When  a 
man  has  bargained  and  paid  for  80  acres  of 
land,  and  we  can  only  locate  63  of  it  to  say 
that  because  we  cannot  give  him  all  which 
he  c<«ttracted  for,  we  will  ther«(iH«  turn  him 
out  of  court  with  none,  would  seem  too  near 
the  appearance  of  a  hardship.  If  he  chooses 
to  take  what  he  can  locate  and  make  certain, 
we  think  he  may  do  so  without  violating  any 
principle,  and  without  giving  the  defendant 
below  any  Just  cause  to  com^aisL"    As  to 
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the  iconteatlon  of  appelant  that  no  decree 
«bonld  have  been  gnranted  for  relief  In  this 
«a8e  unless  It  should  also  run  against  the 
parties  owning  ad}oming  lands,  we'  do  not 
agree  with  counsel.  The  conditions  of  the 
Haegg  proposition  were  fulfilled  when  the 
capital  stock  was  fully  subscribed  by  re- 
sponsible parties,  and  worl!  begun  on  the  fac- 
tory within  the  time  speclfled.  The  corpo- 
ration was  then  entitled  to  a  deed  of  con- 
veyance. It  is  true  the  proposition  provides 
that  "an  equal  proposition  sliaU  be  given  by 
owners  of  adjoining  land  of  not  less  than 
four  acres."  Such  donation,  it  appears,  was 
made;  but  the  effect  was  to  create  a  sep- 
arate contract  between  the  corporation  and 
such  adjoining  landowners.  These  addition- 
al landowners  were  not  parties  to  this  pro- 
ceeding, nor  was  it  necessary  they  should  be. 
An  action  for  specific  performance  against 
them  might.  In  many  instances,  involve  en- 
tirely different  questions,  and  necessitate  a 
'decree  different  in  form,  and  which,  in  some 
cases,  were  they  made  parties,  would  tie  m\il- 
tifarlous.  At  least,  it  was  not  a  necessity 
that  the  adjoining  landowners  should  have 
deeded  in  order  to  authorize  this  decree.  The 
right  of  action  against  them.  If  any  existed, 
must  be  by  separate  bill,  for  specific  per- 
formance on  their  own  propositions. 

It  is  also  insisted  that  the  capital  stock  of 
the  People's  Mantel  &  Furniture  Company 
was  not  6ubscril>ed  by  bona  fide  and  respon- 
sible parties.  We  conclude,  from  the  evl- 
4ence  In  the  record,  that  this  is  true,  and  that 
a  considerable  amount  of  the  stock  was  sub- 
scribed by  parties  not  responsible.  This  is 
one  of  the  conditions  of  the  proposition  men- 
tioned, and,  if  not  complied  with  or  waived, 
would  defeat  the  cross  bill  asking  specific  per- 
formance. Haegg  was  himself  a  stockhold- 
er, and  was  present  at  the  organization  of 
this  corporation.  He  knew  who  were  the 
subscribers  of  this  stock,  and,  presumbly, 
their  financial  responslbili^.  After  the  stock 
was  subscribed,  he  encouraged  the  further 
completion  of  this  plant  by  assisting  in  the 
location  of  expensive  bulldlngrs,  and  putting 
In  machinery,  and  saw  all  this  money  ex^ 
pended  in  these  improvements  on  this  prop- 
erty. It  is  in  evidence,  corroborated  to  some 
extent  but  not  admitted  by  Haegg,  that,  aft- 
er the  failure  of  this  corporation,  he  agreed 
to  procure  a  release  of  this  block  4  from  the 
Carpenter  mortgage,  and  make  quitclaim 
deed  to  the  corporation.  It  Is,  perhaps,  true, 
as  suggested,  that,  had  all  the  subscriptions 
to  the  capital  stock  of  tWs  company  be«» 
fully  paid,  It  would  not  have  been  overcome 
by  financial  reverses.  Haegg  was  himself  a 
subscriber  to  the  amount  of  $500,  and  paid 
no  part  thereof.  Appellant,  standing  in  bis 
position,  and  with  no  greater  equitable  or 
legal  rights,  cannot  with  good  grace  ask  this 
court  to  work  a  forfeiture  of  all  this  prop- 
erty, and  gh-e  him  the  benefit  thereof,  for  the 
failure  to  fulfill  a  condition  which  appel- 
lant's   grantee    had    himself    broken.    The 


elrcnlt  court,  on  ia  hearlnef  on  teistimony,  part- 
ly oral,  found  that  there  had  txen  a.  substanr 
tlal  compliance  on  the  part  of  the  People's 
Mantel  &  Furniture  Oompany  with  the  condi- 
tions of  this  proposltloa,  such  a  compliance 
as  was  satisfactory  to  the  Haeggs,  and  to 
such  an  extent  that  neither  they  nor  their 
successors  or  assignees  have  any  right  in  eq- 
uity to  deny  such  fulfillment  or  compliano& 
We  hold  that  th^e  was  oo  error  In  the  rendi- 
tion of  this  decree.  From  our  view  of  the 
case,  no  other  decree  would  have  been  in  ac- 
cord with  equity  and  good  conscience.  The 
decree  of  the  circuit  court  is  affirmed.  Af- 
firmed. 


CSL  lU.  5S) 
FLOWER  et  al.  v.  BBYERID6B  et  at 
(Supreme  Court  of  Illinois.    March  28,  1896.) 

iHSTBUOTIONa— IkDOBSBHEKT— ArrOBHSIS— BlOBTS 
1.ND  LlABILlTIKS. 

1.  Under  Prac.  Act,  §  42,  requiring  the  court 
to  indotse,  on  the  propositions  of  law  submit- 
ted, "Refused"  or  ''Held,"  that  the  court,  after 
iudorsiDg  a  proposition  as  "Held,"  adds  to  such 
Indorsement  the  explanation  that  it  was  not 
warranted  by  the  evidence,  does  not  constitute 
a  refusal  of  the  proposition. 

2.  An  attorney  employed  by  O.  collected 
money  on  a  judgment  confessed  by  a  debtor  in 
favor  of  his  client,  and  paid  the  same  over  to 
defendant,  another  creditor  of  the  debtor,  un- 
der direction  of  his  client,  in  satisfaction  of  a 
claim  against  the  debtor  on  whidi  Us  client  was 
security.  Sut>sequently,  the  confessed  judgment 
having  l>een  set  aside  as  fraudulent,  the  attor- 
ney, nnder  the  decree,  paid  to  the  receiver  ap- 
pointed for  the  debtor  the  amount  collected  and 
paid  to  defendant.  Held,  that  defendant,  not 
having  employed  the  attorney  to  collect  the 
judgment,  was  not  hound  to  repay  to  him  the 
amount  so  paid. 

Appeal  from  appellate  court,  First  district 
Action  by  James  M.  Flower  and  others 
against  John  L.  Beveridge  and  another. 
From  a  judgment  for  defendants,  which  was 
afllrmed  by  the  appellate  court  (58  UL  App. 
431),  plaintiffs  appeal    Affirmed. 

This  was  an  action  of  assumpsit  -  brought 
by  Flower,  Remy  &  Gregory,  attorneys, 
against  Beveridge  &  Dewey,  to  recover  $2,- 
400,  which  they  allege  they  paid  to  the  de- 
fendants while  acting  as  their  attorneys  in 
certain  replevin  suits,  and  which  sum,  about 
three  years  later,  they  were  required  to  pay 
again  to  the  clerk  of  the  United  States  court 
imder  a  decree  in  a  certain  cause  pending 
In  that  court  Upon  looking  into  the  rec- 
ord, it  appears  that  in  March,  1882,  there 
was  a  firm  in  Chicago  known  as  Boies,  Fay 
&  Conkey.  The  three  named  persons  were 
general  partners,  and  Julius  K.  Graves  was 
a  special  partner.  The  firm  became  insol- 
vent and  in  December,  1882,  Boies  and 
Graves  attempted  to  wltbdraw.  In  January, 
1883,  a  large  number  of  judgments  were  con- 
fessed by  the  firm— Fay  &  Gonkey,  as  it  was 
then  known— in  the  state  and  United  States 
courts  in  Chicago.  One  judgment  was  en- 
tered In  favor  of  the  First  National  Bank 
for  (42,000,  and  another  In  favor  of  Julius 
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EL  Gnvet  tor  |1S,875.  Xhe  plidutUte  .Trarfe 
actlox  as  attorneys,  for  the  varlcm*  Jndg- 
ment  creditors.  Bxecotions  urbre  iacraed  on 
the  two  Judgments  above  namedi  and  levied 
won  all  the  mercliandlae  of  Pay  &  Conkey; 
ttae  bank  execution  being  a  first  lien,  and 
tbe  Graves .  exacutiom  a  .seoond  lien.  While 
tbe  sherUr  yraa  endeavoring  to  collect  under 
tbeee  Judgments,  8  large  number  of  replev- 
in suits  were  eomnienoed '  by  varlovs  cred- 
itors of  Fay  &  Oonkey,:  and  the  goods  (Maim- 
ed by  the  several  creditors  wen  taken  from 
the. sheriff  under  tbe  reipkivln  .writs.  The 
property  that  remained  in  tbe  hftads  of  the 
sheriff  was.  sold  under .  tbe  firat  execution, 
and  he  realised,  ont  of  tJie  sale,  enough  to 
pay  the  Judgment  of  the  First  National  Bank 
in  .full,  leaving  a  net  snrptns  of  910,410.fl8 
to.«tM>Iy  upon  tbe  Graves. execution,  wbloh 
stood  second.  This  amount'  tue  plaintlSs 
paid  over  to  the  First  Natiomd  Bank,  for  the 
account  of  Beverldge  &  Dewey,  on  February 
3»,  1883.  This  payment  wa«.the  first  pay- 
ment made  on  the  indebtedWMM  of  Fay.  & 
Oonkey  to  Beveridge  &  Dewey,  and  was  sufil- 
dent  to  cancel  three  of  the  five  notes  of  Fay 
&  Oonkey,  then  held  by  the  bank  to  secure 
the  loan  by  it  to  Beveridge  &  Dewey,  and 
left,  besldeis,  a  small  strplaa,  cO.  $360,  to  ap- 
ply on  a  fourth  note.  Tbe  plaintiffs  also 
succeeded,'  later,  in  settling  nine  of  the  re- 
plevin suits,  and  from  this  source  they  re- 
alized for  Bev«idge  &  Dewey  tbe  sum  of  $2,- 
861.60.  After  deducting  their  charges  and 
disbursements,  tliey  paid  over  to  them  the 
■balance  of  the  fund,  amountlag  to  92,490.33. 
The  payments  were  made  to  them  from  time 
to  time  as  the  settlements  were  effected  and 
the  money  coQected,  the  first  payment  having 
been  made  on  June  30,  1883,  and  the  last 
on  July  14,  1884.  On  March  1,  1883,  Ches- 
ter C.  Corbin  filed  a  bill  in  equity  in  the  cir- 
cuit court  of  Cook  county  agiinst  the  mem- 
bers of  tbe  firm  of  Boies,  Fay  &  Coukey,  and 
made  all  those  who  had  obtained  Judgment 
by  confession  parties  thereto,  as  well  as  the 
plaintiffs.  This  bill  charges  that  tbe  pretend- 
ed withdrawal  of  Boies  and  Graves  from 
tbe  firm,  the  giving  of  the  demand  notes, 
and  the  taking  of  Judgrment  by  confession 
thereon  was  a  fraudulent  scheme  to  give  un- 
lawful preference  to  certain  creditors  In  the 
assets  of  the  special  partnership,  which  wfts 
a  trust  fund,  and  in  which  all  creditors  were 
entitled  to  share  equally,-  and,  further,  to  re- 
lease the  defendant  Graves  from  his  liabili- 
ty, and  asked  for  a  decree  to  compel  these 
Judgment  creditors,  as  well  as'  tbe  plaiatiffi^, 
to  pay  Into  court  whiUsoever  sums  they 
might  have  secured  thereunder.  The  defend- 
ants were  not  made  parties  to  this  bill.  It 
also  appears  that,  -a  short  time  after  tbe 
Judgments  were  confessed  two  creditors' 
bills  were  filed  in  the  United  States  circuit 
court,  and  Bradford  Hoqcock  was  appointed 
receiver.  The  Corbin  suit  was  removed  to 
tit*  United  fitaten  Ailrcult  court,  and  it  was 
subsequently  held.  In   that'  case,  that   tbe 


JndgiUentB  confeMed  by  Fay  &  Oonkey  wem 
null  and  void,  hnd  that  the  estate  sbOBld  be 
administered  for  all  the  creditors,  and  a  de- 
cree was  rendered  against  the  executrix  of 
Hancock,  receiver,  requiring  her  to  pay  to 
the  clerk  of  the  United  States  coort  the 
snms.of  money  wlileh  had  been  collected  by 
Flower,  Bemy  &  Gregory,  and  paid  to  the 
defendants  under  the  r^evln  suits.  After 
this  decree,  Flower,  Hemy  &  Gregory  paid 
to  the  clerk'  of  the  United  States  court  said 
sum,  at  $2,490.83;  and  it  Is  this  sum,  with  in- 
terest, which  they  seek  to  recorer  from  tlie 
defendants,  Beveridge  &  Dewey.  The  de> 
fendaats  pleaded  the  general  Issne,  and  the 
statute  of  limltatidns;  and.  In  a  trial  in  the 
clrenit  court,  without  a  Jury,  the  court  found 
the  Issues  for  the  defendants;  and,  bn  appeal 
to  the  appellate  court,  that  Judgment  was  af- 
firmed. 

J.  S.  fiarlan  and  W.  M.  Booth,  for  appel- 
lants. H.  H.  0.  Miller  and  W.  S..Oppenheim, 
for  appellees. 

CRAIG,  C.  J.  (after  stating  the  facts).  So 
far  as  the  facts  are  concerned,  they  may  be 
regarded  as  settled  adversely  to  tbe  plaintiffs 
byr  the  Judgment  of  the  appellate  court  ThR 
only  qneertion,  therefMe,  to  be  determined 
here,  is  whether  the  trial  court  ruled  cop- 
rectly  In  the  propositions  of  law  submitted 
on  the  trial.  Upcm  this  branch  of  the  case  It 
is  assigned  as  error  that  the  court  erred  in 
refusing  the  fourth  and  fifth  inropoBitions  of 
law  requested  by  the  plaintiffs.  They  are 
as  follows:  (4)  "If  the  evidence  shows  that 
plaintiffs  were  acting  as  attorneys  for  de- 
fendants in  looking  after  the  r^ilevin  suits, 
out  of  which  the  moneys  in  controversy  were 
collected,  and  that  they  in  good  faith  col- 
lected and  paid  them  over  to  defendants,  and 
ttiat,  by  the  decree  of  the  United  States 
court  in  a  suit  to  which  plaintiffs  were  par- 
ties, and  of  which  defendants  had  notice, 
tbongb  they  had  no  definite  knowledge  as  to 
its  entire  scope,  it  was  determined  that 
these  moneys  were  not  the  property  of  the 
defendants,  but  must  go  to  other  creditors, 
and  the  .plaintiffs,  being  thus  liable  therefor, 
paid  the  same  under  the  decree,  then  they 
can  recover  them  from  the  defendants." 
Held  as  a  correct  proposition  of  law,  but  not 
warranted  by  tbe  evidence  In  this  cose.  (5> 
"If,  prior  to  the  time  the  circuit  court  of  the 
United  States  for  tbe  Northern  district  of 
JUlnois  ordered  and  decreed  that  the  money 
in  controversy  in  this  suit  should  be  paid 
over  to  the  cierk  of  that  court,  the  plaintiffs 
nottSed  tbe  defendants  that  they  should  look 
to  them  to  reimburse  them  in  case  such  de- 
cree was  made,  and  the  -  defendants  had  a 
reasonable  opportunity  to  appear  and  defend 
therein,  then  the  defendants  are  so  far  bound 
by  that  decree  against  the  receiver's  admiin- 
Istratrix  that  the  plaintiffs  are  entitled  to  re- 
cover the  amount  which  they  so  .paid  on  ac- 
«oaat  tbet«oj,.out  of  moneys  colleeted  by 
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them  nnder  the  lodgment  against  Fay  4^ 
Gonkey  assigned  to  tbe  defendants."  Re- 
fnaed. 

'  As  to  the  fonrth  proposition,  it  was  not 
refused;  but,  on  the  other  hand,  the  court 
held  it  to  be  a  correct  proposition  of  law. 
The  fact  tliat  the  court  added  that  the  propo- 
sition was  not  warranted  by  tbe  evidence 
In  the  case  cannot  be  regarded  as  a  ruling 
of  the  court  that  the  proposition  did  not 
announce  a  correct  principle  of  law,  and 
that  it  was  refused.  Section  42  of  the  prac- 
tice act  requires  the  court  to  write,  on  the 
propositions  submitted,  "Refused"  or  "Held," 
and  we  regard  it  as  the  duty  of  the  court,  on 
the  trial  of  a  caiise,  to  follow  the  retiuiremoit 
of  the  statute,  and  indorse  on  the  proportions 
Of  law  "Befnsed"  or  "Held,"  and  nothhig 
more.  But  the  mere  fact  that  the  conrt  may 
add,  after  the  word  "Held,"  a  remark  of 
explanation,  cannot  be  construed  into  a  re- 
fusal of  the  proposition.  The  court  held  the 
law  as  requested  by  connsd;  but,  at  the 
same  time,  the  court  was  of  the  opinion  that, 
nnder  the  facts  as  established  by  the  evi- 
dence, the  law  relied  upon  did  not  apply. 

We  now  come  to  the  fifth  proposition, 
which  the  court  refused.  It  will  be  observed 
that  this  proposition  Ignores  entirely  the 
important  qoestion  whether  the  relation  of 
attorney  and  client  erver  existed  between  the 
plalntifla  and  the  defendants.  If  the  plain- 
tiffs were  not  employed  by  the  defendants 
to  collect  the  money  which  they  collected  and 
paid  over,  we  perceive  no  ground  npon  which 
they  can  be  held  liable.  And  yet  the  proposi- 
tion readers  the  defendants  liable  If  they 
had  notice  of  tbe  action  in  the  circuit  court 
of  the  United  States,  and  a  reasonable  op- 
portunity to  appear  and  defend  before  the 
decree  was  rendered.  It  will  be  remembered 
that  the  money  paid  over  to  the  defendants 
was  collected  on  a  judgment  in  favor  of 
Graves  against  Fay  &  Cookey  which  never 
belonged  to  the  defendants.  The  Judgment 
was  obtained  by  the  plaintiffs,  acting  as  at- 
torneys for  Graves.  The  circuit  and  appel- 
late courts  have  found  that  the  plaintiffs 
were  not  employed  by  the  defendants,  but 
that  they  acted  for  Graves-  In  obtaining  the 
Judgment  and  collecting  the  money'.  The 
Graves  judgment  was  at  one  time  assigned 
to  defendants  as  collateral  security,  but  sub- 
sequently, and  before  the  money  was  col- 
lected, It  was  reassigned  to  the  First  Na- 
tional Bank,  and  they  held  It  in  trust  when 
the  money  was  collected;  and  the  money 
was  paid  over  to  the  defendants,  no  doubt, 
on  the  direction  of  Graves.  If  Graves  saw 
proper  to  employ  the  plaintiffs  as  attorneys 
4»  collect  money  from  Fay  Se  Conkey  on  a 
Judgment  In  his  favor,  and  p&y  tbe  same 
over  to  the  defendants  in  payment  of  am 
indebtedness  held  by  the  defendants  against 
Fay  &  Conkey,  upon  which  Graves  was  se- 
curity, upon  what  ground  can  it  be  held  that, 
in  tbe  event  that  same  court  subsequently 
tenders  a  decree  that  the  money' should  have 


been  applied  tn  toother,  direction,  the  de- 
fendants, who  received  the  money  and  ap- 
plied it,  should  be  required  to  refund  it?  We 
think  It  Is  apparent,  when  the  transaction  is 
viewed  in  its  true  light,  that  the  money  turn- 
ed over  by  the-  plaintiffs  to  the  defendants 
was  paid  them  as  money  collected  for 
Graves  In  a  Judgment  In  his  favor,  and  it 
was  paid  in  liquidation  of  Graves'  Indebted- 
ness to  the  defendants.  The  proposition  is 
fataUy  defective  In  authorizing  a  recovery, 
unless  the  money  in  question  was  collected 
and  paid  over  by  plaintUfs  as  attorneys  for 
the  defoidants,  and  we  think  It  was  prop- 
erly refused.  It  also  appears  that  th^  decree 
In  the  Corbin  Case  was  lUtlmately  taken  to 
the  supreme  court  of  the  United  States,  and 
reversed.  See  Graves  ▼.  Corbin,  132  U.  S. 
571,  10  Sup.  Ot  186.  But  it  wUl  not  be  nec- 
essary to  allude  to  this  branch  of  the  case, 
as  what  has  already  been  said  disposes  of 
the' case. 

The  judgment  of  the  appellate  court  wUI  be 
affirmed.    Affirmed. 


(180  ni.  480) 
KHATINO  V.  PBOPLB. 
(Sapreme  Court  of  IIUik^     March  2&  1896.) 
Lauobnt  — Indictmbmt—  Paoor  — Bvidbhok— lit- 

BTUVOTIONS— RBA80NABI.B  DOUBT. 

l.Bev.  St  1893.  c.  38,  {  428a,  providing 
that  a  continuance  in  a  crimmal  case  for  ab- 
sence of  a  material  witneaa.may  be  defeated 
by  an  admiiseion  that  such  witness,  if  preBent, 
would  testify  as  alleged  in  the  affidavit  for  coa- 
tiuuancc,  without  admitting  the  absointe  tnitb 
of  his  testimony,  does  not  conflict  with  ConsL 
art.  2,  S  8,  which  guaranties  the  accused  the 
right  to  "meet  the  witnesses  face  to  face." 

2.  On  a  trial  for  theft,  an  instruction  that 
the  possession    of   recently    stolen    property   is 

Srima  fade  evidence  of  guilt,  unless  omer  evi- 
ence  rai8<>s  a  reasonable  doubt  thereof,  was  not 
objectionable,  as  assuming  that  the  proper^ 
was  stolen,  where'  instructions  for  defendant 
left  the  question  whether  it  was  stolen  or  not 
to  the  jury 

3.  Belief  beyond  a  reasonable  doubt,  neces- 
sary to  a  conviction,  rests  on  the  evidence  as  a 
whole,  and  may  exist,  though  it  does  not  exist 
as  to  some  of  the  particular  facta  in  the  chain 
of  evidence. 

4.  An  indictment  char^nng  theft  of  national 
bank  bills  was  supported  by  evidence  that  state 

■bank  bills  were  talcen,  where  it  appeared  that 
tlie  witnesses  did  not  know  a  national  bank  bill, 
and  evidently  meant  bills  issued  by  the  national 
banks  located  in  different  states. 

6.  An  indictment  charging  theft  ot  treasoiy 
notes  was  supported  by  evidence  that  a  gold  cer- 
tificate and  several  silver  cert^cates  were  among 
the  bills  taken,  and  evidence  that  they  were  gen- 
uine. 

6.  The  opinion  of  a  baaker  is  admissible  aa 
to  the  genninenees  of  a  stolen  bank  note. 

7.  On  a  trial  for  theft  of  a  roll  of  money, 
the  identification  by  the  prosecuting  witness  of 
a  roll  of  paper,  with  a  single  bill  wrapped  around 
it,  used  to  replace  the  roll  taken,  was  properly 
allowed. 

Error  to  criminal  court,  Cook  county;  N. 
C.  Sears,  Judge. 

Nora  Keating  was  convicted  of  theft,  and 
brings  error.    Afflmedt 
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DonUioe  ft  Hartnett,  tat  plaintlS  in  error. 
M.  T.  Moloney,  T.  J.  ScoOeld,  M.  L.  NeweUi 
Samiiel  Blcholson,  and  Oea  B&con,  for  tiie 
People. 

MA6RUDER,  J.  On  tlie  evening  of  Jann- 
axy  81,  1896,  a  man  by  the  name  of  Morse 
B.  Davis  was  met  on  one  of  the  streets  in 
the  city  of  Chicago  by  the  plaintiff  In  error, 
a  prostltate,  and  enticed  Into  the  private 
rooms  of  a  saloon.  While  there  he  and  she 
drank  whisky  together,  and  she  stole  from 
him,  as  Is  charged  by  the  people,  a  roll  of 
money  amounting  to  $220.  Later  in  the 
evening,  after  parting  with  her,  he  discover- 
ed his  loss,  and  he  procoted  her  arrest  by 
the  p<^ce.  She  was  taken  at  once  to  a  po< 
Uoe  station,  and,  upon  search  being  made, 
$200  of  the  money  was  fonnd  upon  her  per- 
mm.  This  is  an  indictment  against  her  for 
the  larceny  of  the  money.  The  trial  below 
NBUlted  in  her  conviction,  and  by  the  Judg^ 
ment  of  the  court  she  was  sentenced  to  con" 
flnement  in  the  penitentiary  for  a  term  of 
two  yeans  at  hard  labor.  The  object  of  the 
IRCsent  wiltibf,  error  is  to  revlercv  the  ^udg- 
tnent  thus  rendered.  The  indictment  was 
fonnd  at  the  January  term,  1895,  of  the  crim- 
inal coTtrt  of  Cook  county.  At  the  following 
March  term,  1896,  the  plaintiff  in  error  made 
an  application  for  a  continuance  of  the 
cause.  The  first  assignment  of  error  relates 
to  the  denial  of  this  application,  and  the  ao 
tien  of  the  Gourt'in  relatloh  thereto. 

X,  Flalntur  In  error.  In  her  affidavit  for  a 
donttntiaqce,  alleged  that  there  was  a  wo- 
man by  the  name  of  Baiah  C<de,  In  Denver, 
Oedo.,  by  whom:  she  e:tpect6d  to  prove  that, 
ott' tlie  evening  of  the  day  on  which  she  was 
arrested,  she  sold  a  diamond  ring  to  said 
Cole  for  $200,  and  that  said  Cole  paid  her,  as 
the  purchase  prloe,  of  said  rlngv  $200  in  pa- 
per money.  In  bflls,  in  the  ladies'  parlor  of 
the  Gsand  Paciflc  Hotel,  and  said,  while 
they  were  dining  tegether,  that  she  was  glad 
to'glve  the  money  to  plaintiff  in  error,  as  she 
had  been  frightened,  and  "barely  escaped  be- 
ing robbed  of  it  by  a  man."  The  original 
affidavit  for  a  continuance  was  presented  to 
the  court,  and  filed,  on  March  5,  1895,  at 
which  time  the  judge  stated  that  he  would 
adjourn  the  trlai  for  two  days  to  enable  the 
plalntUI  In  error  to  telegraph  to  Denver,  and 
procttie  the  attendance  of  the  witness  at  the 
trial  in  Chicago^  -  The  next  day,  Mandi  6, 
1895,  plaintiff  in  error  presented  a  second 
affidavit,  stating  that  the  witness  Sarah  Cole 
expected  to  be  confined  in  childbirth  in  a 
few  days,  and  could  not  come  to  Chicago. 
Thereupon  the  court  overruled  the  motion 
for  a  continuance,  and  required  the  state's 
attorney  to  admit  that  Sarah  Cole,  If  pres- 
ent, would  testify  as  alleged  In  the  affidavit 
It  Is  not  claimed,  on  behalf  of  the  accused, 
,that,  in  this  matter  of  the  continuance,  the 
action  of  the  court  was  not  in  strict  accord* 
anoe  with  the  "act  to  regulate  the  srantlng 
Of  continuances  In  .criminal  cases,"  approved 


JVme'Sa,  188S  (Laws  m.  1SS5,  p.  73;  8'Stai« 
ft  O.  Ann.  St  p.  882).i  But  it  is  contended 
that  the  act  in  question  Is  unconstitutional, 
as  being  in  contravention  of  section  9  of 
article  2  of  the  constitution,  which  provides 
that  "111  all  criminal  prosecutions  the  ac- 
cused, shall  have  the  right  *  *  *  to  meet 
the  witnesses  face  to  face,  and  to  have  pro- 
cess to  compel  the  attendance  of  witnesses 
in  his  behalf."  1  Starr  ft  C.  Ann.  St  p.  103. 
This  identical  question  was  plresented  and 
considered  by  this  court  in  the  case  of  Hoyt 
V.  People,  140  DL  688,  30  N.  H.  815.  We 
there  held  that  the  act  of  1885  was  not  in 
conflict  with  section  8  of  article  2  of  the  con- 
sUtutien,  and  the  reasoning  upon  which  the 
conclusion  there  reached  is  based  need  not 
be  here  repeated. 

2.  It  is  miged  that  errdneons  instructions 
were  given  for  the  prosecution.  One  of  the 
Instructions  claimed  to  be.  erroneous  is  the  fol- 
lowing: "The  possession  of  stolen  property, 
soon  after  the  commission  of  a  tbeft  is  prima 
fade  evidence  of  the  guilt  of  the  person  in 
whose  possession  it  is  found,  and  Is  sufficient 
to  warrant  a  conviction,  unless  tite  other  evi- 
dence in  the  case,  or  the  soiroundlng  circum- 
stances, are  such  as  to  raJse  a  reasonable 
doubt  of  such  guilt."  As  a  statement  of  the 
law,  the  proposition  contained  in  the  instruc- 
tion is  sustained  by  many  autiiorttles,  among 
which  are  the  following:  Smith  v.  Peoirie, 
108  IlL  82;  Unger  v.  Stata^  '42. Miss.  042; 
Foster  v.  State,  62  Miss.  69&;  Tudcer  v.  State, 
67  Ga.  603;  Brown  v.  State,  69  Oa.  456;  State 
V.  Turner,  06  N.  O.  602;  Com.  t.  Randall, 
119.  Mass.  107;  Knickerbocker!  v.  People,  48 
N.  Y.  177.  It  is  urged,  however,  that  the  in- 
struction assumed  thai  there  was  stolen  pn^ 
erty.  It  is  not  denied  that  paper  money,  or 
bills,  to  the  amount  of  $200,  were  found  se- 
creted upco  the  person  of  the  plaintiff  in  «v 
ror;  but  it  is  said  that  this  money  Is  not 
conceded  to  have  been  stolen.  We  think  that 
the  question  whether  or  not  the  property  was 
stolen  was  fairly  left  to  the  Jury,  when  all  the 
instmctions  are  considered  together  as  one 
charge.  The  court  gave  for  plaintiff  in  error 
the  following  instructions:  "(8).  The  taking  of 
the  property  charged  against  tiie  defendant  to 
have  been  taken  Is  an  essential  element  at  the 
crime  charged;  and,  unless  the  evidence 
shows,  beyond  all  reasonable  doubt,  that  the 
property  charged  to  have  been  taken  was  tak- 
en, then  it  Is  your  duty  to  find  the  defendant 
not  guUty>  (9)  The  burden  is  on  the  prose- 
cution to  prove  that  Moise  B.  Davis  did  own 
and  have. possession  of,  or  did  have  the  pos- 
session and  did  have  the  right  to  possess,  the 
property  alleged  to  have  been  from  him  taken 
aud  carried  away,  and-  tliat  in  this,  case,  un- 


»  Act  June  28,  18«$  (Rev.  St  1893,  e.  38,  | 
428a),  provides  that  a  eoatinnance  in  a  crim- 
inal case  for  absence  of  a  material  witness  may 
be  defeated  by  an  admission  tliat  such  vritness. 
If  present,  wonid  testify  as  alleged  in  the  afB- 
davit  for  continnance,  without  admitting  the 
absolute. truth  of  his  testimray.   • 
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lesB  the  etriaepce  sbows  that  Horse  B.  Davtt 
aid  ovn  and  have  posseBBlon  of,  or  did  have 
the  possession  and  did  hare  the  legal  right  to 
the  possession  of,  said  property,  It  is  your  du' 
ty  to  And  the  defoidant  not  guilty.  (10)  It  is 
essentia]  to  prove  that  the  property  alleged  to 
have  been  taken  from  Morse  B.  Davis  was  so 
taken.  If,'  from  the  evidence,  you  have  any 
reasonable  doubt  whether  the  property  was  so 
taken.  It  Is  your  duty  to  find  the  defendant 
not  guilty."  "(IT)  If  you  believe,  from  all  the 
evidence,  that  the  defendant  received  two 
hundred  dollars  of  the  mcuey  found  upon  her 
person  at  the  time  of  her  arrest  from  Sarah 
Cole,  it  is  your  duty  to  find  the  defendant 
not  guilty;  and,  further,  if  the  evidence  tend- 
ing to  show  that  said  money  waa  received 
from  said  Sarah  Cole  raises  in  your  mind  any 
reasonatde  doubt  of  the  guilt  of  the  defendant, 
it  is  your  duty  to  find  her  not  gnilty."  If  the 
instructions  thus  given  for  the  defendant  are 
read  iu  connection  with  tlie  instruction  given 
for  the  prosecution,  it  will  tie  seen  that  tlie 
jury  must  luive  understood  it  to  be  their  duty 
to  determine,  from  the  evidence,  whether  the 
money  found  upon  the  person  of'  the  accused 
was  the  money  that  liad  been  stolen  from  the 
prosecuting  witness  .or  not  Taking  all  the 
instructions  together,  we  are  unable  to  se6 
that  the  statement  of  the  proposition  of  law 
embodied  in  tbe  instruction  coDaplained  at 
could  have  done  the  plaintiff  in  enor  any 
hann.  After  a  .careful  examination  of  .the  in- 
structions given  for  the  prosecution  upon  the 
question  of  reasonable  donbt,  we  find .  that 
they  conform  to  the  law  upon  tliat  subject,  as 
heretofore  laid  down  by  this  court  in  many 
cases.  The  tliird  instraction  here  .given  for 
the  prosecution  corresponds  exactly  with  the 
sixth  instraction  given,  for  the  people  In  Mil- 
ler V.  People,  89  111.  457,  and  there  approved 
of.  The  rule  requiring  ttte  Jnty  to  be  satis- 
fied of  a  defendant's  guilt  beyond  a  reason- 
able doubt.  In  order  to  warrant  a  conviction, 
does  not  require  them  to  be  satisfied,  beyond 
a  reasonable  doubt,  of  each  link  in  the  diain 
of  circumstances  relied  upon  to  establish  the 
defendant's  guilt  "It  is  sufficient  if,  taking 
the  testimony  all  together,  the  Jury  are  satis- 
fied, beyond  a  reasonable  doubt,  that  the  de- 
fendant is  guilty."  Bressler  v.  People,  117 
IlL  422,  8  N.  E.  62. 

3.  Many  objections  are  made  in  reference 
to  the  admission  of  testimony  for  the  people. 
The  testimony  introduced  was  aU  introduced 
by  the  prosecution.  The  defense  offered  no 
testimony  whatever,  except  that  which,  as 
was  admitted  by  the  state,  would  have  been 
given  by  Sarah  Cole  if  she  Itad  been  present 
It  is  claimed  by  counsel  for  plalnUfF  In  error 
that  the  proof  does  not  support  the  descrip- 
tion of  the  money  stolen  as  it  is  given  in  the 
indlctipent  The  indictment  mentions  treas- 
ory  notes,  .national  bank  bills,  and  green- 
backs. The  witnesses,  in  describing  the  bills 
which. the  probecuting  witness  had,  and  the 
bills  which  were  taken  from  the  possessiou 
of  the  plaintiff  Ui  enor,  speak  otoue  gold  ceCT 


tifleaiter  for  $60,  silver  certifiAteB,  and  state 
bank  notes.  So  Car  as  .the  designation  of 
some  of  the  trills  as  state  bank  noites  is  con- 
cerned, we  are  satisfied  that  the  witnesses 
intended  to  refer  to  national  bank  notes.  The 
prosecuting  witness  said  that  he  did  not  know 
the  difference  between  a  United  States  treas- 
ury note  and  a  national  bank  bill.  There  are 
no  bank  bills  in  circulation  issued  by  the  state 
banks,  stricUy  so  called.  Hividently  the  pros- 
ecuting witness  here,  in  calling  some  of  the 
bills  state  bank  bills,  meant  thereby  bills  is- 
sued by  jiational  banks  located  in  the  several 
states.  But,  even  if  this  is  not  so,  the  pcoof 
showed  'clearly  that  one  of  the  biUs  in  ques- 
tion was  a  gold  certificate  for  |50,  and  that, 
among  the  bills,  were .  silver  certificates. 
OouBsel  tor  plaintiff  in  erroir  daim  that  sil- 
ver certificates,  ace  not  treasury  notes,  and 
that  therefore  the  silver  certificates  prom 
do  not  come  within  the  description  at  United 
States  treasury  notes  in  the  Indictment  Tlie 
argument  made  for  the  state  in  the  case  at 
bar  c<»tains  no .  discussion  upon  tliis  point 
and  it  is  altogether  sUent  as  to  It  Bntweaxe 
inclined  to  think  that  while,  in  a  tedmleal 
Boise,  silver  certificates  may  not  be  United 
States  treasury  notes,  yet  tlwjr  can  be.  here 
regarded  as  CMuing  under  that  designation. 
Tbese  aUyer  certificates  are  issued  by  the 
United  States  treasury,  and  are.  In  effect 
certificates  of  deposit  certifying  tliat  the 
holder  has  deposited  so  many  silver  dollaa. 
The  coin  deposited  for  or  representing  tlae 
certificates  is  retained  in  the  treamry  lor  the 
payment  of  the  same  on  demand.  2P  Stat  26. 
They  correspond  with  the  denominations,  to  a 
certain  extent  of  United  States  notes.  They 
drcnlate  and  paas  from  hand  to  hand  like 
other  paper  money.  We  have  held  that  a 
certificate  of  deposit  la,  in  fact  and  in  law,  a 
promissoiy  note  for  the  paymoit  of  moncgr 
(Telford  v.  Patton,  144  IU.  611,  83  N.  B.  lUd), 
and  there  is  no  reason  wl^  this  holding 
should  not  be  applicable  to  a  certificate  of  de- 
posit issued  by  the  United  States  treasury. 
It  was  said  by  the  supreme  court  of  Kansas: 
"In  order  to  prevent  a  failure  of  Justice,  con- 
siderable latitude  should  be  allowed  in  char- 
ging the  larceny  of  money,  because,  where  a 
parcel  of  money,  consisting  0f  a  great  number 
of  notes  or  coins,  is  stolen,  and  lias  not  been 
recovered,  the  owner  will  generally  be  unable 
to  specify  with  legal  certainty  the  bills  and 
coins  taken."  State  v.  Tilney,  88  Kan.  714, 17 
Pac.  e06w  See,  also,  State  v.  Henry,  24  Kan. 
457;  State  v.  Anderson,  25  Minn.  66;  Hi<di:ey 
V.  State,  23  Ind.  21;  Burton  v.  Brooks,  25 
Arte  215;  Wesley  v.  State,  61  Ala.  282.  There 
was  evidence  that  the  bills  in  question  were 
genuine  and  had  a  value.  "Treasury  notes," 
as  that  term  is  used  generally,  are  legal  ten- 
ders for  the  payment  of  debts,  and  are,  tliere- 
fore,  worth  their  face  value.  MationaJ  liank 
notes,  being  redeemable  in  United  States 
treasury  notesi  with  ample  security  lielilnd 
them,  must  be'ragarded,.in  law,  as  worth  their 
face  value:    SUte  v.  HeaiQrr24  Kan.  457.  Slk- 
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▼er  eertlflcatefl,  tbongb  not  legal  tenders,  are 
receivable  for  all  public  dues.  Tbelr  value  la 
fl^ed  by  law,  and  their  production  In  evidence, 
If  genuine,  autborlzes  tbe  Jury  to  infer  tbelr 
value.  Collins  v.  People,  89  111.  233.  Tbere 
was  sufficient  evidence  of  tbe  identification 
of  tbe  money.  Tbere  was  no  error  in  permit- 
ting tbe  paying  teller  of  a  bank  to  testify  as 
to  tbe  genuineness  of  tbe  bills,  as  be  had  made 
tbe  subject  a  matter  of  study,  and  was  qual- 
ified by  experience  to  give  an  opinion.  The 
opinion  of  a  banker  is  admissible  as  to  the 
genuineness  of  a  bank  note.  Crawford  v. 
State,  2  Ind.  132;  May  r.  Dorsett,  30  Ga.  116; 
Atwood  V.  Cornwall,  28  Micb.  336. 

Wbed  tbe  prosecuting  witness  and  plaintiff 
in  error  were  in  tbe  saloon  together,  drink> 
Ing,  she  excused  herself  for  a  moment,  and 
left  bis  presence.  Subsequently  be  felt  in  bis 
pocket  what  he  supposed  to  be  tbe  roll  of 
bills,  and  which  he  had  ezhiUted  in  tbe  sa- 
loon. Upon  golDg  to  the  depot,  however,  later 
In  tbe  evening,  be  discovered  in  his  pocket  a 
roll  or  wad  of  toilet  room  paper  with  a  one- 
dollar  bill  wrapped  around  it  This  roll,  with 
tbe  dollar  bill,  was  exhibited  In  court  upon 
tbe  trial,  and  that  it  was  there  produced  is 
complained  of.  It  bad  evidently  been  sub- 
stituted for  the  real  money,  and  was  a  part 
of  the  means  used  to  deceive  the  victim,  and 
divert  attention  from  tbe  robbery.  It  was 
shown  to  tbe  prosecuting  witness  wben  on 
tbe  stand,  and  be  was  asked  if  that  was  tbe 
roll  which  he  described  in  his  evidence  as 
taaving  been  found  In  place  of  bis  money,  and 
be  Identified  it  as  sucb.  This  was  objected  to, 
the  objection  was  overruled,  and  exception 
was  taken.  It  is  assigned  as  error  that  the 
oourt  permitted  this  roll  to  be  exhibited  In 
tbe  presence  of  the  jury.  We  do  not  regard 
tbe  action  of  the  court  In  this  respect  as  er- 
roneous. We  said,  In  Springer  v.  City  of  Chi- 
cago, 135  111.  552,  26  N.  B.  514:  "It  is  a  com- 
mon practice,  la  tbe  trial  of  causes  in  the  cir- 
cuit court,  to  permit  parties  to  produce  things 
before  tbe  jury  for  tbelr  inspection,  and  that 
practice  has  been  approved."  And  among  the 
illustrations  there  given  of  things  permitted 
to  be  produced  were  the  tools  used  by  a 
burglar  where  a  burglary  had  been  commit- 
ted. See,  also,  Spies  v.  People,  122  III.  100, 
12  N.  E.  865,  17  N.  E.  898. 

After  a  careful  examination  of  tbe  record, 
and  a  careful  consideration  of  tbe  earnest  and 
able  argument  presented  by  counsel  for  the 
accused,  we  find  no  errw  which  would  justify 
as  In  reversing  the  judgment.  Accordingly 
tbe  Judgment  of  the  criminal  court  of  Cook. 
county  Is  affirmed.     Affirmed. 


(161  111.  86) 

KNIGHT  T.  GRIFFEY. 
(Supreme  Court  of  Illinois.     March  28,  1896.) 

OARNIBBMIiNT — ACTIOSS  ON  APPBAL  BoyO — JODA- 
MBNT — ASSIONMBMT. 

1.  That  defendant  has  been  rammonpd  m 
garnishee  in  ao  action  against  plaintiff  is  not 


groand  for  plea  in  bar;  but  defendtfn^  to  pio- 
tect  himself  from  the  gamiidiment  nrooeediogti, 
should  move  for  a  continuance  until  the  deter- 
mination of  such  proceedings. 

2.  The  obligee  of  an  appeal  bond  may  sue 
for  the  uee  of  whomsoever  he  chooses,  without 
showing  a  valid  assignment. 

3.  The  assignment  of  a  judgment  carries 
with  it  the  appeal  bond  given  in  the  suit. 

4.  That  no  notice  of  tbe  aasignment  of  a 
debt  was  given  the  debtor  does  not  render  tiie 
asHignment  invalid,  as  against  a  garnishing  cred- 
itor of  the  assignor. 

Appeal  from  appellate  court.  First  district. 

Action  by  Gnstavus  W.  Griffey,  for  use, 
etc.,  against  Henry  Knlgbt  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

G.  W.  &  3.  T.  Kretztaiger,  for  appellant. 
Ruonells  &  Burry,  for  appellee. 

CARTWRIGHT,  J.  Albert  S.  Knight  ap- 
pealed from  a  judgment  recovered  against 
him  by  Gustavus  W.  Griffey,  and,  in  order  to 
perfect  that  appeal,  executed  a  bond,  with 
appellant  as  surety.  Tbe  judgment  was  af- 
firmed by  tbe  appellate  court,  and  this  suit 
was  brought  upon  tie  appeal  bond  to  recover 
for  tbe  nonpayment  of  tbe  judgment  Tbe 
Issues  having  been  submitted  to  tbe  eourt  for 
trial  without  a  jury,  there  was  a  finding  for 
appellee,  and  an  assessment  of  bis  damages 
at  9534.25,  and  a  Judgment  was  entered  ac- 
cordingly. This  judgment  having  been  af- 
firmed by  tbe  appellate  court,  a  certificate  of 
Importance  was  granted,  and  thereupon  a 
farther  appeal  was  proseimted  to  this  court. 

Certain  pleas  in  bar  were  filed,  and  it  was 
also  alleged,  in  tbe  form  of  a  plea,  that,  su]>- 
sequcnt  to  the  commmcement  of  this  suit, 
the  defendant  was  served  with  garnishee  pro- 
cess in  an  attachment  suit  commenced  by 
Le  Roy  More  for  the  use  of  Frank  W.  Ferry, 
against  Gustavus  W.  Griffey  and  Albert  S. 
Knight;  and  It  was  prayed  that  this  suit 
should  be  stayed  until  tbe  final  determination 
of  said  garnishee  proceedings.  No  defense 
was  made  or  attempted  against  tbe  liability 
on  tbe  bond,  but  tbe  contest  at  tbe  trial  was 
over  tbe  question  whether  defendant  was  lia- 
ble in  this  suit  or  to  the  attaching  creditor 
in  the  gaimlsbee  proceeding.  It  was  admit- 
ted that  the  fact  alleged  as  to  tbe  garnishee 
proceeding  was  true;  and  It  was  also  agreed 
by  tbe  parties  that  William  Barry,  for  whose 
use  this  suit  Is  prosecuted,  bad  appeared  In 
that  proceeding,  in  pursuance  of  section  11  of 
tbe  garnishment  act,  and  set  iq>  the  assign- 
moit  of  the  Judgment  to  him,  and  bis  rights, 
and  that  said  proceeding  was  still  pending. 
The  rights  of  the  parties  would  be  settled, 
and  Burry  would  be  concluded  In  regard  to 
his  claim,  by  the  Judgment  on  bis  interplead- 
er, as  provided  in  section  12  of  tbe  gainlsb- 
ment  act;  bnt,  as  no  sucb  Judgment  had  been 
rendered,  tbe  fact  of  that  proceeding  did  not 
constitute  a  bar  to  this.  The  defendant  made 
no  motion  for  continuance  or  stay  of  proceed- 
ings In  this  suit  until  tbe  Issues  between  the 
adverse  claimants  in  the  garnij^ee  proceed- 
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lug  oonid  be  decided,  bnt  Insisted  at  tbe  trial, 
and  novr  Insists,  that  the  court  shonld  have 
required  the  plaintiff  to  -wait  until  tbe  suit 
begun  by  More  should  be  finally  determined. 
There  was  no  proper  application  for  delay, 
but  Issues  were  made  np,  and  the  question  of 
the  rights  of  the  re^ectlve  parties  was  tried 
in  this  case. 

It  Is  first  contended  tliat  this  suit  could  not 
be  maintained  for  the  use  of  William  Burry, 
because  no  valid  assignment  of  the  appeal 
bond  to  blm  was  shown.  The  statute  pro- 
viding for  the  terms  and  conditions  of  appeal 
bonds  provides  tbat  the  obligee  in  such  bond 
may,  at  any  time,  on  a  breach  of  the  condi- 
tions thereof,  have  and  maintain  an  action  at 
law,  as  on  other  bonds.  The  legal  right  of 
action  was  in  Oustavus  W.  Griffey,  and,  so 
far  as  maintaining  the  suit  against  the  de- 
fendant was  caacexaeA,  Griffey  might  bring 
It  for  tbe  use  of  whatever  person  he  liked. 
Except  as  to  the  question  raised  by  tbe  gat^ 
nistiment  proceeding,  it  was  not  necessary  to 
prove  any  assignment  of  the  bond  upon  wlilch 
tbe  suit  was  brought  It  is  no  concern  of  a 
defendant  in  an  action  upon  a  bond  for  whose 
use  the  action  Is  insisted.  A.tkin  v.  Moore, 
82  la  240.  The  beneficial  plaintiff  bi  an  ac- 
tion at  law  has  tbe  right  of  control  and  man- 
agement of  the  snit,  and  by  statute  Judgment 
may  be  rendered  against  him  for  costs.  But, 
so  far  as  the  defendant  is  concerned,  it  is  not 
necessary  that  such  beneficial  plaintiff  shall 
show  any  Interest  or  connection,  otherwise, 
with  the  subject  of  the  suit  But,  on  the  is- 
sue between  the  rival  claimants,  a  valid  as- 
signment of  the  appeal  bond  was  proved. 
The  Judgment  against  Wright  was  assigned 
by  Griffey  to  Burry,  March  28,  1893;  and 
that  assignment  to  Burry  carried  with  it  the 
bond,  miman  v.  Kline,  87  la  26a  That  as- 
signment was  prior  to  the  commencement  of 
tbe  attachment  suit,  which  was  begun  -on 
February  23,  1894.  So  that  tbe  right  of  the 
assignee  was  superior  to  that  of  tbe  attach- 
ing creditor. 

But  it  Is  insisted  that  notice  to  the  defend- 
ant was  neciissary  to  perfect  the  assignment, 
and  that  such  notice  was  not  given  in  time 
to  preserve  tbe  lights  of  the  assignee.  The 
assignment  was  filed,  in  the  case  wherein  the 
Judgment  was  rendered,  April  10,  1893.  This 
suit  was  commenced  February  9,  1894,  under 
aie  title,  "GtiBtavus  W.  Griffey,  for  the  use, 
etc.,"  and  the  summons  and  declaration  were 
In  that  form,  not  giving  the  name  of  any 
party  for  whose  use  tbe  suit  was  brought. 
Summons  was  served  February  10,  18M,  in 
tills  case,  and  the  process  of  garnishment  wais 
served  February  26,  1894.  On  March  22, 
1894,  the  defendant  was  personally  notified 
of  the  assignment  of  the  Judgment  to  Burry; 
and  the  next  day  an  order  was.  entered  in  this 
cau89  amending  all  tbe  papers  and  proceed'', 
ings  by  cliariglng  the  plaintiff  to  "Gnstavus 
W.  Griffey,  for  the  use  of  William  Burry." 
It  is  claimed  that  neither  the  filing  of  the 
assignment  in  the   cause  nor   bringing  tbe 


suit  "for  use,  etc.,"  without  naming  any  pei> 
son,  was  notice  to  tbe  defendant  of  any  as- 
signment It  is  not  necessary,  however,  to 
consider  tbe  question  whether  either  of  them 
could  operate  as  notice,  for  the  reason  that 
the  defendant  had  full  and  complete  notice 
of  the  rights  of  the  asrignee  before  he  had 
answered  in  the  garnishee  proceeding,  or 
made  any  payment,  or  been  subjected  to  any 
liability.  This  was  done  both  by  perscoal 
notice  and  by  the  filing  of  the  interpleader. 
Notice  to  the  debtor  is  not  necessary  to  per- 
fect an  assignment.  A.  garnishing  creditor  Is 
merely  substituted,  by  act  of  law,  in  place 
of  his  debtor,  whose  name  must  necessarily 
be  used  in  an  action  at  law  to  recover  tbe 
demand.  In  the  absence  of  fraud,  such  gai<. 
nishing  creditor  is  on  no  better  footing  than 
his  debtor.  If  notice  is  not  given,  a  debtor 
will  be  indemnified  in  any  payment  made  by 
him  in  ignorance  of  an  assignment;  but,  if 
he  has  notice  of  tbe  assignment  before  he 
makes  his  answer  as  garnishee,  notice  will 
be  in  time.  Stevens  y.  Stevens,  1  Aahm.  190; 
Stockton  T.  Hall,  Ebirdln,  160;  U.  S.  ▼. 
Vaugban,  3  Bin.  390;  W^efield  v.  Martin,  8 
Mass.  658;  Dix  v.  Cobb,  4  Mass.  507. 

The  liability  of  defendant  on  the  bond  was 
unquestioned,  and  we  find  no  error  of  law  in 
tbe  proceedings.  The  Judgment  of  tbe  ap- 
pellate court  will  be  affirmed.  Judgment  af- 
firmed. 


(160  lU.  e29) 
SAWnSR  et  al.  t.  NBISON. 
(Snpreme  Court  of  Illinois.  March  28,  1896.) 
JuDOMBNT — Res  Jddioata. 
Where  a  Judgment  rendered  on  a  default 
was  based  on  a  dedaration  containitig  three 
coonts,  two  of  which  charged  malice  and  the 
third  did  not, ,  and  the  record  did  not  show  on 
which  count  the  judgment  was  rendered,  in  tiie 
absence  of  extrinaic  proof  of  the  questions  ac- 
tually litigated,  tbe  judgment  will  not  constitute 
an  adjudication,  estopping  the  defendant  to  prove 
tlie  al)sence  of  (oabce  in  proceedings,  after  his 
arrest  under  the  Judgment,  to  obtain  his  dis- 
charge as  an  insolvent  debtor.  59  (II.  App.  46, 
affirmed. 

Appeal  from  appellate  court.  First  district 
Proceedings  on  tbe  application  of  Knute 
Nelson  for  discbarge,  under  tbe  insolvent 
debtor's  act,  from  arrest  on  a  Judgment 
against  him  in  favor  of  Henry  Sawyer  and 
others.  On  appeal  from  tbe  county  court  to 
the  circuit  court,  there  was  a  Judgment  re- 
leasing tbe  applicant,  which  was  affirmed 
by  the  appellate  court  (59  Hi.  App.  46).  and 
plaintiffs  again  appeal.    Afi^rmed. 

Cratty  Bros,  and  Gray,  McLaren,  Jarvis  & 
Cleveland,  for  appellants.  Obytraus  &  De- 
neen,  for  appellee. 

BAKSB,  J.  Appellants  recovered  a  judg- 
ment against  appellee,  in  tbe  superior  court 
of  Cook  coimty,  for  $1,361.05.  Thereafter 
appellee  was  arrested  upon  a  ca.  sa..  Issued 
at  tbe  instance  of  appellants,  upon  tbat  Jodg- 
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mebt,  and  made  application  to  the  ooonty 
court  of  said  «oimty  for  his  discharge  under 
the  proTlslons  of  thelnsolTent  debtor's  act 
He  was  allowed  by  that  court  to  schedule  as 
an  Insolvent,'  and  was  discharged  from  im- 
prisonment Thereupon  appellants  appealed 
to  the  circuit  court,  where  a  Jury  trial  re- 
sulted In  a  verdict  and  Judgment  in  favor  of 
appellee.  On  appeal  to  the  appellate  court, 
the  Judgment  of  the  circuit  court  was  affirm- 
ed, and  from  the  Judgment  of  affiimanoe  this 
farther  appeal  is  taken. 

On  the  trial  in  the  circuit  court  appellants 
offered  in  evidence  the  record  of  the  superior 
court  Judgment  upon  which  the  ca.  sa.  had 
been  issued,  and  in  connectioo  therewith  the 
declaration  In  the  csuae  In  which  said  Jndg^ 
ment  was  rendered.  l%e  declaration  con- 
sisted Of  three  cotmts.  In  the  first  two  of 
them  malice  was  the  gist  of  the  action.  The 
third  was  an  otdtnaiy  Count  In  trover.  Said 
Judgment  was  rnidered  by  default  and  was 
a  general  Judgment  Nothing  appeared  upon 
Its  fftce  to  Indicate  upon  which  count  or 
counts  it  was  based.  Appellee  was  entitled 
to  be  released  if  malice  was  not  the  gist  of 
the  action  in  which  the  Judgment  against 
him  was  rendered.  Rev.  St  c.  72,  (  2.  Was 
malice  the  gist  of  soeh  an  action?  Where 
some  specific  fact  or  (jnestion  has  been  ad- 
judicated'and  determined  in  a  former  suit 
and  the  same  fact  or  gaestlon  Is  again  put 
in  issue  in  a  subsequent  suit  between  the 
same  parties,  the  detemdnatlon  In  the  for- 
mer salt  Is  conclusive  'upon  the  parties  in  the 
latter  suit  Uanna  v.  Read,  102  HI.  SSS. 
It  IB  claimed  that  appellee  Is  estopped,  by 
the  adjudication  had  in  the  superior  court 
from  claiming  that  malice  'Was  not  the  gist 
of  the  action,  mis  claim  is  not  well  made. 
The  burden  of  establishing  an  estoppel  la 
upon  him  who  invokes  it  Vveaa.  Judgm.  { 
276.  -In  order  that  the  Judgment  should  op- 
erate as  an  estoppel,  it  must  either  appear 
upon  the  face  of  the  record  or  be  shown  by 
ertriusic  evidence,  that  the  precise  question 
was  raised  and  determined  in  the  former 
salt  Aa  said  by  the  supreme  court  of  the 
United  States  in  Russell  v.  Place,  94  U.  S. 
606:  "If  there  be  any  uncertain^  on  this 
head  In  the  record,— as,  for  example,  if  it  ap- 
pear that  several  distinct  matters  may  have 
been  litigated,  upon  one  or  more  of  which 
the  Judgment  may  have  passed,  'without  indi- 
cating which  of  them  was  thus  litigated, 
and  upon  which  the  Judgment  was  rendered, 
^the  whole  subject-matter  of  the  action  'wUl 
be  at  large,  and  open  to  a  new  contention; 
unless  this  uncertainty  be  removed  by  ex- 
trinsic evidence  showing  the  precise  point  In- 
volved and  determined.  To  apply  the  Judg>> 
ment  and  give  effect  to  the  adjudication  ac- 
tually made,  when  the  record  leaves  the  mat- 
ter in  doubt  such  evidence  la  admissible." 
Here  there  were  three  counts,  and  nothing 
appeared  from  the  Judgment  to  indicate  up- 
on which  count  It  was  rendered;  nor  was 
any  extriusle  evidence  offered  to  show  that 


the  Judgment  was  based  updn  the  8rst  and 
second  counts,  or  either  of  them,  instead  of 
upon  the  third  count  This  case  Is  substan- 
tiaUy  like  Kltson  v.  Parwell,  132  111.  327,  23 
N.  B.  1024,  where  there  were  several  counts 
in  the  declaration,  one  of  which  was  in  case 
for  deceit  and  the  others  simply  for  breaches 
of  promise  to  pay  for  goods  bought  and  the 
Judgment  was  rendered  on  a  general  verdict 
It  was  there  held  that  It  was  error,  in  the 
proceedings  to  be  discharged  under  the  insol- 
vent debtor's  act  to  refuse  to  admit  evi- 
dence, offered  by  the  Judgment  debtor,  tend- 
ing to  show  that  the  original  suit  in  which 
the  Judgmmt  on  which  the  ca.  .sa.  Issued 
was  tendered  was  for  a  debt  contracted  boiia 
fide,  and  not  for  any  cause  of  action  of  which 
malice  was  the  gist  An  adjudication,  and 
consequent  estoppel,  upon  the  question  of  the 
existence  or  nonexistence  of  malice  not  being 
shown  upon  the  face  of  the  saperl<a'  court 
record,  and  no  extrinsic  evidence  being  pro- 
duced to  help  oat  that  recofd,  the  question 
of  malloe  -waa.  a  matter  that  'was  at  large, 
and  it  therefore  was  not  error  in  t^  circuit 
court  to  allow  the  introduction  of  evidence 
by  appellee  tending  to  prove  the  troth  and 
good  faith  of  the  statements  made  by  him 
which  formed  the  basis  of  the  charges  of 
fraud  contained  in  the  first  and  secona 
counts. 

It  Is  urged  that  the  verdict  rendered  by  the 
Juiy  in  the  circuit  court  is  against  the  t^eis^t 
of  the  evidence.  This  question  we  cannot 
examine,  for,  by  the  Judgment  of  affirmance 
In  the  appellate  court,  the  facts  in  this,  case 
are  conclusively  established  in  favor  of  ap- 
pellee. Appellants  having  failed  to  make 
out  an  estoppel,  and  there  being  evidence 
tending  to  prove  tha  absence  of.  malice,  the 
trial  court  very  propearly  refused  to  give  the 
Instruction,'  asked  by  appellants,  directing  a 
verdict  against  appellee.  There  'waa  no  er- 
ror in  Instructing  the  Jury,  at  the  Instance  of 
appellee,  that  fraud  is  never  to  be  presumed, 
but  must  be  afflrmativdy  proven  by  the  pari- 
ty alleging  the  same.  We  think  the  circuit 
court  did  not  err  in  adjudging  the  costs  of 
the  appeal  from  the  county  court  ilgainst  ap- 
pellants. There  were  irregularities  in  the 
proceedings  had  in  that  court  but  appellant<i 
participated  in  such  proceedings  without  rais- 
ing any  objection,  and,  there  having  been  a 
trial  de  novo  in  the  circuit  court  upon  ap- 
peal, the  irregularities  in  question  are  of  Ut> 
tie  importance.  The  Judgment  of  the  appel 
late  court  will  be  affirmed.    Affirmed. 


(160  lU.  606) 

STANLEY  et  at  y.  WHITB  et  aL 
(Supreme  Coort  of  Illinois.     March  28,  1896.) 

DCED — DBLIVEItT. 

Where  a  volantary  deed,  si^ed  by  the 
grantors,  ready  for  delireir,  ii  given  to  the 
grantee,  with  the  present  iDtention  of  passing 
title,  but  with  a  mutual  verbal  understanding 
that  the  deed  should  subsequently  become  ia- 
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operatire,  if  other  grftotors  ^oald  refuse  to 
sigii,  there  is  a  delivery,  and  the  grantors  can- 
not set  up,  thereafter,  iionperf6rmance  of  the 
condition  to  defeat  the  deed. 

Appeal  from  drcult  court,  Iroqaois  county; 
0.  K.  StajT,  Judge. 

Bill  for  partition  by  Stanley  R.  Wlilte  and 
others  against  John  Stanley  and  others. 
From  the  judgment  of.  partition,  defendant 
John  Stanley  appeals.    Reversed  in  part 

Morris  &  Hooper  and  Robert  Doyle,  for 
appellant.    Kay  &  Kay,  for  appellees. 

BAKBiR,  J.  This  was  a  bill  for  partition, 
.filed  by  Stanley  R.  White,  against  John 
Stanley  and  others,  in  the  circuit  court  of 
Iroquois  county.  The  cause  was  heard  upon 
the  original  and  amended  bills  of  Stanley  R. 
White,  the  answers  thereto,  and  the  cross 
bills  of  Jane  S.  Talllaferro,  Mark  A.  Stan- 
ley, and  Dicie  A.  Warren,  and  the  answers 
and  replications  thereto.  The  testimony  was 
taken  before  the  master  in  chancery,  and, 
upon  the  filing  of  his  report,  the  court  found 
aU  the  allegations  in  complainant's  bUls  and 
in  the  cross  bills  to  be  true,  and  that  par- 
tition and  division  ought  to  be  made  as  pray- 
ed in  eomplainant's  bills,  and  rendered  a 
decree  accordingly.  From  that  decree  de- 
fendant John  Stanley  prosecuted  this  ai^eaL 

He  objects  to  that  part  of  the  decree 
awarding  partition  of  the  N.  B.  ^  of  the  S. 
W.  ^  of  section  33,  township  27  N.,  range 
12  W.  of  the  2d  P.  M.  His  contention  is  that 
Jane  Talliaferro,  Marie  Stanley,  and  Dicie 
Warren  have  no  rights  in  said  land,  and  are 
not  entitled  to  the  one-sixth  ihterest,  each, 
therein  ordered  by  said  decree  to  be  set  off 
to  them.  He  <dalms  that  their  interests 
therein  they  bad  conveyed  to  him  by  a  good 
and  sufficient  deed,  prior  to  the  Institution 
of  this  suit,  and  he  asks  that  the  decree,  as 
to  that  part  of  it  awarding  to  said  Jane  Tal- 
llaferro, Mark  Stanley,  and  Dicie  Warren  a 
one-sixth  interest,  each,  in  said  land,  be  re- 
Tersed.  The  evidence  shows  that  appellant 
and  Jane  Talliaferro,  Dicie  Warren,  Marie 
Stanley,  and  Joseph  Stanley,  children,  and 
Stanley  R.  White,  grandchild,  of  Micajah 
Stanley,  who  died  intestate,  are  his  sole  sur- 
viving heirs.  Among  other  lands  of  which 
he  died  seised  was  that  above  described. 
After  his  father's  decease,  appellant  desired 
to  obtain  a  conveyance  to  himself  of  the 
Interests  of  the  other  heirs  In  said  land.  To 
th.it  end  he  had  prepared  for  him  the  deed 
here  in  controversy,  which  bears  the  date 
of  March  15,  1889,  and  was  signed  by  Mark 
A.  Stanley,  and  Jennie  E.,  his  wife,  Jane  S. 
Talliaferro,  widow,  and  Dicie  A.  Warren, 
and  George  E.,  her  husband,  all  of  whom  ad- 
mit that  they  signed  the  deed  with  a  full 
knowledge  of  its  contents.  Mark  A.  and 
Jennie  S.  Stanley  and  Jane  S.  Talliaferro 
duly  acknowledged  the  deed  on  July  26, 1889; 
and  it  was  acknowledged  by  Dicie  A.  and 
George  E.  Warren  on  November  1,  1892. 
The  evidence  shows  that  all  of  the  grantors 


did  not  sign  the  deed  at  the  same  time,  but 
that  some  signed  at  one  time  and  others  at 
other  times,  and  that,  after  the  several  sign- 
ings,  the  deed  was  each  time  returned  either 
to  appellant  or  to  his  mother,  who  was  act- 
ing for  him.  The  deed  has  remained  imd» 
his  control  ever  since  the  day  it  bears  date. 
The  grantors  do  not  contend  that  there  was 
any  fraud,  duress,  or  undue  influence  used 
to  induce  them  to  sign  the  deed.  Their  only 
claim  is  that  it  was  the  understanding  be- 
tween them  and  appellant,  at  the  time  the 
deed  was  executed,  that  it  was  not  to  be 
operative  unless  signed  by  all  the  heirs  of 
Micajah  Stanley.  The  question  to  be  decid- 
ed is,  was  there,  or  was  there  not,  a  deUvery 
of  this  deed  by  the  grantors  to  iwpdlant? 
The  answer  depends  upon  the  answer  to 
the  further  question,  what  was  the  intention 
of  the  parties  at  the  time  the  transaction 
took  place?  If  the  parties  intended  that  a 
present  titie  should  pass,  then,  plainly,  there 
was  a  delivery.  If,  after  appellees  bad  sign- 
ed and  acknowledged  the  deed,  they  tiad 
merely  handed  it  to  appellant  for  the  pur- 
pose, solely,  of  having  him  get  the  signatures 
of  the  other  heirs  thereto,  that  would  not 
have  constituted  a  delivery,  but  would  iutre 
been  a  mere  manual  transfer  of  possession, 
and  would  not  have  parsed  the  titie.  If, 
however,  the  deed  being  ready  for  delivery, 
they  had  given  it  to  him,  intending,  at  the 
time,  to  pass  a  present  titie,  bnt  with  the 
mutual  verbal  uaderstanding  that  the  deed 
should  snbsequentiy  become  inoperative  and 
vcdd  if  the  other  heirs  should  refuse  to  sign 
it  when  requested  $o  to  do,  then  there  would 
have  been  a  deUvery,  and  the  titie  would 
Iiave  passed;  »nd  the  grantors  could  not 
thereafter  set  up  the  nonperformance  of  the 
condition  in  .order  to  defeat  the  deed,  but 
would  be  concluded  by  its  terms.  Steven- 
son V.  Crapnell,  114  lU.  19,  28  N.  E.  STU; 
McCann  v.  Atherton,  106  IlL  31;  Weber  ▼. 
Christen,  121  ni.  91,  11  M.  B.  893.  The  Ut- 
ter hypothesis  presents  the  facts  shown  by 
the  record  in  this  case.  The  deed,  absolute 
on  its  face,  was  properly  signed  and  ac- 
knowledged. The  grantors  were  acquainted 
with  its  contents,  and  they  deposited  it  with 
the  grantee,  and  under  his  control  it  has  re- 
mained ever  since.  The  weight  of  the  evi- 
dence shows  that,  when  the  grantors  gave 
him  the  deed,  they  thought  they  were  divest- 
ing themselves  of  the  titie,  and  intended  so 
to  do.  Their  only  concern  seems  to  hare 
been  that  all  of  the  other  heirs  should  do  as 
they  were  doing.  Hence  the  condition  was  ' 
added  that,  if  the  other  heirs  refused  to  sign 
the  deed.  It  should  I>ecome  void.  That  was 
the  condition,  and  not  that  the  deed  was  not 
to  take  eftect  unless  signed  by  the  other 
heirs.  While  it  is  true  that  this  conveyance 
was  voluntary,— a  mere  gift,— and  that  it 
was  appellant's  intention  to  get  all  the  heirs 
to  sign  the  Instrument,  that  it  was  the  un- 
derstanding of  all  the  parties  concerned  that 
oil  of  the  heirs  would  sign  it,  and   that 
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■each,  at  tbe  time  of  stsnlnE,  eiQyected  that 
the  others  would  do  the  same  when  the  deed 
was  presented  to  them,  still,  the  conclusion 
drawn  from  a  carefnl  stndy  of  the  e-rldence 
iB  Irresistible,  that  each  grantor,  when  sign- 
ing the  deed,  and  giring  it  to  appellant,  in- 
tended thereby  to  cQnvey  to  him  all  of  his 
-or  her  latu«8t  in  this  land.  There  was, 
therefore,  a  deliyery,  and  appellees  are 
bonnd  by  the  terms  of  tbeir  deed.  This  case 
Is  on  all  fours  with  gterenson  v.  Orapnell, 
supra,  and  is  governed  by  it     i 

Appellees  rely  upon  Bonntree  ▼.  Smltl^  152 
in.  ^a,  88  N.  B.  680,  and  Jordan  v..  Darin, 
108  lU.  886,  as  sustaining  their  contentiop 
that  there  was  here  no  delivery.  The  Roun- 
tree  Case  differs  from  the  case  at  bar  in 
this:  that  there  the  deeds .  were  given  by 
the  grantor  to  the  grantee  with  the  mutual 
nnderstandlng  that  they  were  not  to  taJte 
effect  until  the  retmm  by  the  grantee;  of  cer- 
tain securities  to  the  grantor,  and  that  the 
deeds  were  to  remain  subject  to  the  tetter's 
control  until  the  securities  should  be  offer- 
ed and  accepted.  The  securities,  however, 
were  not  given.  We  said  there,  as  here,  that 
the  intention  mast  govern,  and  held  that 
there  waa  no  delivery,  because  the  deeds 
w»e  not  given  to  the  grantee  with  the  1b- 
tentlon  of  them  passing  the  title;  that  the 
grantw  bad  never  parted  with  the  control 
over  them,  and  she  consequently  had  a  right 
to  demand  them  baok  at  any  time  before  the 
transaction  was  completed.  The  facts  in  the 
case  of  Jordan  v.  Davis  also  differ  greatly 
from  those  found  in  the  record  before  us. 
In  that  case,  wbleh  was  forcible  detainer, 
the  question  arose  whether  or  not  a  certain 
lease  had  been  delivered.  It  appeared  that 
Pearce,  the  lessor,  met  Davis,  the  proposed 
lessee,  on  October  6,  1881,  and  agreed  to 
lease  to  Davis  certain  premises  for  five 
years,  from  March  1,  1882,  the  payment  of 
the  rent  to  be  guaraatied  by  Snyder,  the 
father-in-law  of  Davis,  by  Snyder's  guaranty 
In  writing,  indorsed  on  the  lease.  Pearce 
and  Davis  then  went  to  the  office  of  a 
scrivener  to  have  the  lease  drawn  in  dupli- 
cate. One  was  drawn  and  signed  by  Pearce 
and  Davla  Peacce,  who  was  about  to  leave 
on  a  train,  could  not  wait  for  the  duplicate 
to  be  drawn,  and  be  left,  with  the  under- 
standing that  it  was  to  be  drawn  by  the 
scrivener,  and  then  both  were  to  be  handed 
to  Davis,  which  was  done.  Snyder  was  not 
at  home  at  the  time,  and  Davis  was  to  see 
him  and  get  his  guaranty  of  payment  of  the 
rent  On  November  11,  1881,  Davis  wrote 
to  Pearce  tliat  it  was  impossible  for  him  to 
get  the  guaranty.  At  the  same  time  Snyder 
wrote  Pearce  that  he  would  not  guaranty 
the  payment  of  the  rent.  Pearce  then  wrote 
Davis  that  their  trade  was  off.  November 
30,  1881,  Snyder  mailed  to  Pearce  a  copy  of 
the  lease,  with  an  Indorsement  upon  It  of  his 
guaranty  of  payment  of  rent,  which  was  re- 
ceived by  Pearce  and  returned  by  him  to 
Snyder.    We  held  that  there  was  no  deliv- 


■erf  of  the  lease,  by  PearCe  to  Davis.  The 
minds  of '  the- parties  neveri  met  vtjfon  the 
question  of  delivery.  Tbe .  lease  was  left 
With  Davis  for  the  mere  purpose  of  having 
him  get  the  guaranty 'Indorsed  thereon.  Alt- 
er he  had  been  notified  that  Snyder  would 
not  guaranty  the  rent;  he  withdrew  his  offer, 
and  that  was  an  end  of  the  matter.  The 
distinction  between  those  cases  and  the  case 
at  bar  Is  this:  that  in  neither  of  them  was 
the. deed  given  to  the  grantee  with  the  in- 
tention that  it  should,  at  the  time,  pass  the 
title,  while  here  the  intention  was  thait  the 
title  shonld  pass. 

W»  are  at  the  oplntMa-that  appellant  is  en- 
titled to  the  estate  la  the  land  in  contro- 
versy which  the  deed  here  in  question  pnr- 
ports  to  convey  to  him.  It  follows  tbat  the 
court  erred  In  decreeing  that  Mark  A.  Stan- 
ley, Diele  A.  Warrei),.  and  Jane  &  TsUiafer- 
ro  were  each  the  owner  of  an  undivided 
one-sixth  Interest  in  tins  40  aciesnof  land 
above  descdbed.  and'  In  setting  aside  the 
note  and  mortgage  of  John  Stanley  t»  Dicie 
A. .  Warren,  and  in  taxing  the  costs  made 
upon  the  cress  bUls  against  .an>eUaat.  The 
decree  is  In  these  respects  mveraed.  -The 
cause  is  remanded,  with  dlreetioos  to  dis- 
miss the  cross  bills  at  the  cost  of  the  com- 
.plaioants  therein,  and  to  decree  to  appellant 
two-thirds  of  said  tract  of  land,  subject  to 
the  claim  of  Dide  A.  Warren  for  porchase 
money  and  the  dower  right  of  B«bacca  Stan- 
ley; In  all  other  matters  the  dscree  Is.  af- 
firmed.  Affirmed  in  part    Beversed  in  part. 


a«o  111.  S61) 
SWiyr,  Mayor,  v.  PBOPLB  ex  rel.  OOHKN. 
(Supreme  Court  of  Illinois.     Mardi  28,  1806.) 

BCPRBMB  COCBT— AFFBI.I.ATa  JasilDICTIOH — Ma.H- 
OAMUS. 

The  supreme  court  has  no  appellate  ju- 
risdictioD  of  an  ai^al  from  a  proceeding  to 
compel  a  mayor  to  issae  to  relator  a  license  to 
condact  a  secondhand  store. 

Appeal  from  superlot  court.  Cook  county; 
James  Goggin,  Judge. 

Mandamus,  ua  the  relation  of  Hulda  Cohen, 
against  George  B.  Swift,  as  mayor  of  Chi- 
cago. A  demurrer  to  the  answ»  was  sustain- 
ed, a  peremptOTy  writ  awarded,  and  respond- 
ent appeals.    Dismissed. 

W.  O.  Beale  and  George  A.  Dnpny,  for  ap- 
pellant   B.  M.  Shaffner,  for  appellee. 

CARTER,  J.  Hulda  C(dien,  the  app^ee, 
filed  her  petition  in  the  superior  court  of  Cook 
county  for  a  writ  of  mandamus  to  compel 
George  B.  Swift,  as  mayor  of  Chicago,  to  is- 
sue to  her  a  license  to  keep  a  secondhand 
store  in  that  city.  lAe  dty  ordinance  requir- 
ing license  to  carry  on  such  business  author- 
izes the  mayor  to  issue  such  license,  on  pay- 
ment of  the  prescribed  license  fee,  to  such 
persons  as  shall  produce  to  him  satisfactory 
evidence  of  good  character.  The  petition  al- 
leged compliance  with  the  ordinance,  and  that 
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she  waa  of  good  charactov  and  that  she  offer- 
ed to  produce  to  the  mayor  Battsfactoiy  evi- 
dence thereof,  bnt  that  he  refused,  wltboot 
right,  to  issue  such  license.  The  answer  de- 
nied that  petltl(mer  offered  to  produce  satis- 
factory evidence  of  good  character,  and  alleg- 
ed that  she  did  not  produce  any  such  evidence, 
but  that  he  caused  investigation  by  the  po- 
lice department,  and  report  to  be  made,  and, 
acting  on  the  advice  so  received  from  the  po- 
lice department,  which  he  believed  to  be  re- 
liable, and  being  furnished  with  no  evidence 
contradictory  thereto,  he  found  and  determin- 
ed, in  accordance  with  the  provisions  of  the 
ordinance,  that  the  petitioner  was  not  a  per- 
son of  fit  character  tc  receive  such  license. 
The  court  sustained  a  genial  demurrer  to  the 
answer,  and,  the  respondent  standing  by  his 
answer,  a  peremptoty  writ  was  awarded. 
Respondent  t0(A  bis  appeal  directly  to  this 
court. 

We  are  of  th6  opiitloa  that  we  hare  no  Ju- 
risdiction to  entertain '  this  appeaL  The  pro- 
ceeding by  mandamus  is  an  action  at  law, 
and  this  court  has  no  appellate  jurisdiction  in 
such  an  action,  where  It  does  not  Involve  a 
franchise,  a  freehold,  the  validity  of  a  stat- 
ute or  construction  of  the  constltutloii,  or 
where  it  does  not  relate  to  the  revenue,  or  Is 
not  one  In  which  the  state  is  Interested,  as  a 
party  or  otherwise.  Board  of  Sup'rs  of  Shel- 
by Co.  V.  People,  159  ni.  242,  42  N.  E.  777; 
Board  of  Trade  v.  People,  91  HI.  80t  Hesing 
V.  Attorney  General,  104  m.  292;  People  v. 
Holts,  92  HI.  428;  Dement  v.  Rolcker,  126  HI. 
174, 19  N.  E.  33.  In  the  Dement-Rokker  Case 
the  appeal  was  sustained,  but  there  the  state 
was  Interested.  This  appeal  should  have 
been  taken  to  the  appellate  court  It  will  be 
therefore  dismissed.  Leave  is  given  to  with- 
draw the  record,  abstracts,  and  briefs  for  fil- 
ing in  the  appellate  conrt     Appeal  dismissed. 


(160  111.  51) 

FITIiLER   et   al.   v.   BRADLEY.^ 

(Supreme  Court  of  Illinois.     Oct  11.  1896.) 

Chabaotbk  op  Assets— SPECirio  PxRroRMANca — 
Bond  fok  Deed. 

1.  A  note  made  to  the  erantor  of  a  bond 
for  a  deed  to  real  property,  in  consideration  of 
the  bond,  is  a  part  of  ais  personalty. 

2.  where  a  note  in  consideration  of  a  bond 
for  a  deed  has  passed  to  the  widow,  after  final 
settlement  of  decedent's  estate,  she  is  entitled 
to  the  full  benefit  of  the  purchase  money  under 
the  bond  for  deed;  and,  having  surrendered  the 
note  to  the  maker  in  consideration  of  his  rights 
under  the  bond,  she  may  enforce  a  specific  per- 
formance of  the  contract,  by  any  remedy  which 
the  grantee  could  have  used  to  secure  the  legal 
title. 

Appeal  from  circuit  court,  Peoria  county; 
T.  M.  Shaw,  Judge. 

BUI  by  Lydla  Bradley  against  D.  B.  Fuller 
and  others  to  compel  the  conveyance  to  her 
of  certain  real  property.  From  a  decree  in 
favor  of  philntlfl,  defendants  appeal.  Af- 
firmed. 

1  Rehearing  denied  March  10,  1898. 


H.  yr.  Wells,  for  appdlants.  W.  W.  Ham- 
mond, for  appdlee. 

PER  CTTRIAM.  The  original  bill  In  chan- 
cery herein  was  filed  on  December  10,  1891, 
in  the  Peoria  county  circuit  ooiirt,  by  Lydla 
Btadley,  the  appellee,  for  tbe  purpose  of 
compiling  the  conveyance  to  her  of  an  un- 
divided one-eighth  interest  of  lot  29,  range 
2,  Moss'  addition  In  the  dty  of  Peoria,  sne 
claimed,  in  her  bill,  to  be  tbe  equitable  as- 
signee of  a  bond  for  a  deed  to  the  whole  ot 
said  lot  It  was  stated,  la  sold  bill,  that  on 
Hay  1, 1862,  William  S.  Moss  was  the  owner 
In  fee  of  the  lot,  and  that  on  that  day  he 
executed  and  d^vered  to  William  Hughes  a 
bond  for  a  deed,  "whereby  he  agreed  to  con- 
vey said  lot  to  said  William  Hu^es,  Tq>on 
the  payment  of  91,600,  due  ten  years  after 
date,  with  iBterest  at  the  rate  of  six  per 
cent  per  annum,  payaUfe  annually  in  ad- 
vance, and  took  the  note  of  said  William 
Hughes,  of  the  same  date.  In  the  sum  of 
91,600,  due  ten  years  after  date,  with  inter- 
est at  the  rate  of  six  per  cent  per  annum,  as 
evidence  of  said  Indebtedness."  The  de- 
fmdanta  below,  appdlsats  here,  answwed 
the  bill,  admitting  some  and  denying  «ther  of 
Its  allegattons.  They  denied  that  appellee 
was  the  owner  of  ot  had  any  title  or  claim 
to  the  share  of  an  undivided  one-eighth  part 
of  said  lot  29  tbat  had  belonged  to  Sarah 
Bradley,  deceased,  and  claimed  that  they, 
appellants,  were  the  owners  (rf  such  share. 
They  also  filed  a  cross  bill  for  partition  of 
said  lot,  and  for  other  relief.  Issues  were 
formed  upon  tbe  original  and  cross  bills. 
There  was  a  reference  to  the  master  In  chan- 
cery, and  he  reported  back  to  the  court  the 
proofs  taken  in  the  cause  and  his  conclusions 
thereon.  There  were  exceptions  to  the  re- 
port Interposed  by  appellants.  Such  pro- 
ceedings were  had  at  the  hearing  before  the 
chancellor  as  that  a  decree  was  rendered 
requiring  the  adult  defendants  in  the  orig- 
inal bill  to  convey,  within  60  days,  to  I4)pel- 
lee,  the  premises  in  controversy,  and  that, 
in  default  of  their  so  doing,  the  master 
should  convey,  and  directing  the  master  to 
convey  for  the  defendants  In  said  bill  who 
were  minors,  and  dlsmlBslug  out  of  court  the 
cross  bill  of  appellants. 

The  foots  of  the  case  are  substantially  as 
fbllows:  On  May  1,  1852,  one  William 
Hughes  executed  and  delivered  to  William 
S.  Moss  his  promissory  note  of  that  date  for 
$1,500,  due  10  years  after  date,  with  interest 
at  the  rate  of  6  per  cent,  per  annum,  pay- 
able annually  In  advance.  In  consideration 
thereof,  said  Moss,  the  owner  In  fee  of  lot 
29  to  question,  executed  and  delivered  to 
Hughes  his  bond  for  a  deed,  of  the  same 
date,  whereby  he  agreed  to  convey  said  lot 
to  said  Hughes,  upon  the  payment  of  the 
said  note  and  interest  On  May  18,  1860. 
Moss  sold  and  indorsed  the  note,  without 
recourse,  to  Pliny  Curtlss,  and  on  the  same 
day  made  and  delivered  a  deed  of  the  lot  to 
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Nathaniel  B.  Cortiss.  The  deed  contained 
tbe  following  reservation:  "Subject,  never- 
tbeless,  and  notwithstandlqg  the  covenants 
hereinafter  made,  to  tbe  terms  and  condi- 
tions of  a  certain  l>9nd  for  a  deed  made  by 
WlUiam  S.  Moss  to  William  Hughes,  dated 
Majr  1st,  A.  D.  1852,  as  by  reference  to  said 
bond  wai  fully  appear."  On  May  81,  1860, 
Nathaniel  B.  Cnrtlss  and  wife  made  a  qolt- 
clalm  deed  of  tbe  premises  to  said.  Pliny 
Curtlss.  On  September  4,  1861,  Pliny  Ouiv 
tiss  and  wife  conveyed  the  lot,  by  warranty 
deed,  to  Tobias  S.  Bradley,  and  ,<m  tbe  same 
day  he  Indorsed  the  note,  withoat  lecoorae, 
■JDd  deUvered  it  to  him.  On  iSaf  4,  1867,. 
Tpbias  S.  Bradley  died :  Intestate,  leaving,, 
surrivisg  him,  his  widow,  the  appellee  here- 
in, and  one  brother,  Cincinnati;^  Bradleyc 
and  three  sister?,  Dradlla  B.  Fuller,  Mary  K. 
Gray,  and  Sarah  Bradley,  as  bis  only  heirs 
at  law.  The  last-named  slatert  Sarah  Brad- 
ley, wsB  an  Insane  womajo.  On  November 
14,  1868,  Candnnatns  Bradley  and  his  wife 
conveyed  to  antellee  the  undivided  one- 
eighth  part  of  all  the  lands  of  which  Tobla« 
S.  Bradley  died  seised.  On  November  25, 
1868,  Dmcilla  B.  Fuller  and  her  hnsband  exe- 
cuted to  appellee  a  quitclaim  deed  of  all  the 
title  and  estate  which  they. or  either  of  them 
inherited  In  lands  of  which  Tobias  S.  Brad< 
1^  died  seised,  but  the  deed  expressly  ex- 
cepted any  interest  or  estate  in  the  property 
which  the  grantors  might  inherit  or  purchase 
from  any  person  other  than  Tobias  S.  Brad- 
ley; and  on  August  2,  1868,  Mary  K.  Gray 
made  to  appellee  a  similar  gultclalm  deed, 
containing  like  exceptions.  On  May  18, 
1867,  letters  of  administration  upon  tbe  es- 
tate of  Tobias  Bradley,  deceased,  were  is- 
sued to  appellee;  and  she  qualified  as  ad- 
ministratrix. On  May  14,  1867,  she  filed  in 
the  county  court  Inventories  of  the  real  and 
personal  property  of  her  intestate.  In 
Schedule  C,  annexed  to  the  inventory,  the 
William  Hughes  note  is  listed:  "Prindpal, 
11,500;  Interest,  ?540,"  On  October  10, 1872, 
appellee,  "as  administratrix  of  the  estate  of 
Tobias  S.  Bradley,"  brought  suit  In  the  cir- 
cuit court  against  William  Hughes  upon 
said  promissory  note  for  $1,500;  and  after- 
wards, on  November  20,  1872,  she  dismissed 
her  suit,  and  Judgment  was  rendered  against 
her,  as  such  administratrix,  for  costs,  "and 
that  tills  judgment  be  paid  in  due  course  of 
administration."  The  dismissal  o>f  the  suit 
was  In  pursuance  of  a  settlement  between 
appellee  and  Hughes,  whereby  she  surren- 
dered the  note  to  him,  and  he  transferred 
and  delivered  the  bond  for  a  deed  to  her. 
On  February  21,  1880,  Sarah  Bradley,  the 
insane  sistcr-ln-law  of  appellee,  died  intes- 
tate, and  without  issue,  leaving  Clncinnatus 
Bradley,  her  brother,  and  Dmcilla  B.  Fuller 
and  Maiy  K.  Gray,  her  sisters,  as  her  only 
heirs  at  law.  Thereafter  Clncinnatus  Brad- 
ley died  intestate,  leaving,  as  his  only  heir 
at  law,  bis  son,  waiiam  Bradley.    Mary  K. 


Gray  died,  intestate  on  November  1,  189(1, 
lea^ng  children  and  one  great-grandchild  aa 
her  heirs  at  law.  Drodlla  B.  Fuller  is  still 
living.  The  bond  for  a  deed,  dated  May  1, 
1852,  was  never  recorded,  and  it  was  not 
produced  at  the  hciarlng.  Tbe  amount  due 
on  the  note  dated  May  1,  1862,  at  the  time 
the  snlt  brought  thereon  by  appellee  was  dis- 
mlBsM,  November  27,  1872,  was:  Principal, 
$1,500;  Interest;  $951.50,— making  $2,461.50 
in  alL  No  Interest  had  been  paid  thereon 
by  William  Hughes  or  any  other  person  sub- 
sequent to  that  due  in  advance  on  May  1, 
I860.  No  final  settlement  was  made  of  the 
estate  of  Tobias  S.  Bradley  until  the  March 
term  of  the  county  court  of  Peoria  oo<tuity. 
In  the  year  1887.  At  that  time,  upon  tbe  ap- 
plicati(m  ofappeUee,  an  order  was  entered 
that  8he'''<alEe  the  said  notes,  bonds,  moneysi 
and  personal  property  on  hand,  as  per  her 
report  filed  this  dny,  viz.  $467476.85,  as  her 
own  proi>eity,  and  that  she  be  discharged 
from  further  duties  and  liabilities  as  such 
administratrix."  Appellee  testified,  at  tne 
hearing,  that  at  the  time  of  the  transaction 
with  Hughes,  In  Notember,  1872,  $2,461.50 
was  "fully  as  much  as  lot  29  was  worth,  and 
a  Uttle  more."  At  the  time  ot  the  commence- 
ment of  this  suit  the  lot  was  worth  $40,000. 
Upon  further  consideration,  on  a  rehearing 
6f  this  cause,  We  are  satisfied  that  the  de- 
cree of  the  circuit  court  is  based  upon  cor- 
rect legal  principles,  and  sustained  by  the 
weight  of  authority,  And  should  be  affirmed. 
The  appellee,  widow  of  Tobias  8.  Bradley, 
deceased,  took  an  of  the  personal  estate  after 
paymeAt  of  the  debts,  and  the  Hughes  note, 
given  for  the  purchase  money  of  the  lot  in 
question,  waa  a  part  of  the  personalty,  and 
became  her  Individual  prc^erty.  Gross'  St 
1818-69,  p.  801,  c  109,  §  48;  Skinner  v.  New- 
betry,  51  m.  203;  Story,  Eq.  Jur.  §  790.  In 
0(mtracts  for  the  sale  of  land,  the  doctrine 
In  equity  is  that,  from  the  time  of  the  con- 
tract, the  vendor,  as  to  the  land,  becomes  a 
trustee  for  the  vendee;  and  the  vendee,  as 
to  the  purchase  money,  a  trustee  for  the  ven- 
dor, who  has  a  lien  upon  tbe  land  therefor. 
In  equity,  the  vendor  is  treated  as  the  owner 
of  the  money,  and  is  deemed  to  stand  seised 
of  the  land  for  the  benefit  of  the  purchaser. 
Stoiy,  Eq.  Jur.  H  789,  790;  Lombard  v.  Con- 
gregation, 04  UL  477;  Baldwin  v.  Pool,  74 
IlL  97;  Sutherland  v.  Goodnow,  108  111.  528; 
Robii^on  V.  Ai^leton,  124  IM.  276,  15  N.  E. 
761;  Kerr  v.  Day,  14  Pa.  St  114;  Sparlis  v. 
Hess,  16  CaL  186;  Dorsey  v.  Hall,  7  Neb. 
460;  Church  v.  Smith,  88  Wis.  492.  Appel- 
lee, as  the  owner  of  the  Hughes  note,  was 
enUtled  to  the  full  benefit  of  the  purchape 
money  under  the  bond  for  a  deed  of  lot  29. 
Upon  the  payment  of  the  purchase  money  to 
the  owner  and  holder  of  tbe  note,  Hughes 
could  have  obtained  a  decree  for  a  specmc 
performance  of  the  contract  and  he  could 
have  enforced  conveyance  of  the  legal  title. 
Appellee,  In  the  settlement  with  him,  gave 
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up  her^  own  property,  to  acquire  whateVe^ 
rightis  be  posseesed  to  lot  29,  and'  hte  rem- 
«die8  extended  to  her,  to  secure  the  legal 
title.    Decree  afSrmed. 


<160  UL  530) 

LIGAKB  T.  CHICAGO,  M.  &  N.  BY.  00. 
(Supreme  Court  of  Illinois.     March  28,  1S06.) 

COHPBltNlTIOK   PkOCKCDINOS— Dl8MI88iU<  OM    Ar> 
PKAI/— PbaCTICB. 

Where,  in  condemnation  proceedings,  the 
judgment  is,  on  appeal  by  the  landowner,  re- 
vtJrsed,  without  a  remandment  (the  proceedings 
being  void  on  account  of  the  pnrpoae  for  which 
the  land  was  condemned  being  unlawfnl),  the 
court,  on  petition,  properly  directs  the  clerk  of 
the  court  to  return  to  the  party  for  whose  use 
the  land  was  condemned  the  aecnrity  for  pay- 
ment of  damages  awarded  the  lanclowner,  de> 
posited  by  the  party  to  enable  him  to  take  pos- 
session of  the  land  pending  the  appeal ;  the  rem- 
edy of  the  landowner  (it  not  appearing  that  the 
depositor  was  insolrent)  for  damages  caused  by 
the  enti7  being  an  action  for  the  trec^Mss.  Ma- 
gruder,  J.,  dissenting.  50  111.  App.  84,  affirm- 
ed. 

Appeal  from  appellate  court.  First  district. 

Petition  by  the  Chicago,  Madison  &  North- 
ern Ballway  Company  for  a  return  of  a  cer- 
tificate of  deposit  deposited  with  the  clerk 
of  the  court.  From  an  order  for  petitioner, 
which  was  affirmed  by  the  appellate  court 
(SO  111.  App.  SI),  Greorge  (}.  Ligaxe  ai^)eal8. 
Affirmed. 

C.  C.  Bonney  and  L.  M.  Paine,  for  appellant 
B.  H.  Gary,  for  appellee. 

PHILLIPS,  J.  This  was  a  petition  by  the 
Chicago,  Madison  &  Northern  Railway  Com- 
pany, In  the  superior  court  of  Cook  county, 
for  an  order  requiring  the  clerk  of  that  conrt 
to  return  to  the  Merchants'  Loan  &  Trust 
Company  a  certificate  of  deposit  of  $35,000  by 
it  placed  and  deposited  with  said  clerk,  on 
behalf  of  the  petitioner,  pursuant  to  an  order 
theretofore  entered  in  a  certain  condemnati<m 
proceeding  by  the  city  of  Chicago  against 
Oeorge  G.  Ltgare,  appellant  bete.  The  con- 
demnation  case  was  taken  by  Llgare  to  this 
court,  on  appeal,  where  the  Judgment  of  the 
court  below  was  reversed,  without  a  remand- 
ment of  the  case,  on  the  ground  that  the  or- 
dinance of  the  city  providing  for  the  laying 
out  of  the  street,  etc.,  was  ultra  vires,  and  the 
condemnation  proceeding  unauthorized  and 
unlawful.  Ligare  v.  City  of  Chicago,  139  IlL 
46,  28  N.  E.  934.  In  the  condemnation  pro- 
ceeding the  compensation  to  b^  awarded  to 
the  landowner,  Ligare,  for  property  taken  and 
damaged,  was  ascertained.  And  the  petition- 
er, notwithstanding  the  appeal  oif  Ligare  from 
the  judgment  in  that  case,  desiring  to  enter 
npon  and  take  possession  of  the  land  con- 
demned, appellee  the  Chicago,  Madison  & 
Northern  Railway  Company,  being  Interested 
In  such  condemnation  by  and  under  the  or- 
dinance of  the  city,  was  required  by  the  Judg- 
ment and  order  of  the  superior  court,  in  which 


tnuA  «ondemnation  proceedings  were  had,  to 
deposit, 'for  the  use  of  the  parties  entitled 
iaiereto,  the'sum  of  |3&,<X)0,  witb  the  Mer- 
chants* Loan  &  7mBt  Company,  which  was 
done,  and  thereupon  said  loan  and  trust  com- 
pany gave  to  the  clerk  of  said  court  a  certifi- 
cate of  such  deposit.  Appellant  was  notified 
of  the  petttion  to  have  said  certificate  of  de- 
posit returned'  to  the  loan  and  trust  company 
for  the  benefit  of  appellee,  waived  service  of 
process,  and  moved  to  strike  the  petition  from 
the  files  because  filed  without  leave.  This 
motion  was  ovettnled,  and  appellant  except- 
ed to  the  mltng.  -Appellant  then  moved  to 
dismiss  the  petition,  assignlnif  various  rear 
sons  therefor.  This  kietioii  whs  also  overml- 
ed  by  the  court,  and  appellant  excepted.  Pro- 
testing that  the  petition  should  be  dismissed, 
appellant  next  demurred  to  the  petition,  as- 
signing ntuneroua  oanses  of  demurrer.  The 
demurrer  was  overmled,  and  appellant  like- 
wise saved  his  e!xception;  and,  he  Meeting 
to  stand  by  his  demurrer,  the  court  proceed- 
ed to  hear  evidence,  and  ordered  a  return  nr 
the  $35,000  certificate  of  deix>sit  to  the  Mer- 
chants' Loan  &  Tnst  Company,  and  payment 
by  it  to  appelle^,  as  prayed  in  the  petition. 
To  reverse-  this  order,  Ligare  ai^ealed  to  the 
appellate  court,  where  the  order  was  con- 
firmed, and  he  brings  the  case  to  this  court 
by  his  further  appeal. 

The  deposit  of  the  |85,000  was  in  strict 
compliance  with  th^  judgment  of  the  superior 
court  in  the  condemnation  'proceeding,  and 
was  for  the  purpose  of  securing  payment  of 
the  compensation  therein  awarded  to  appel- 
lant, and  for  no  other  purpose.  The  land- 
owner having  appealed  from  the  Judgment 
of  the  court  awarding  him  compensation,  ap- 
pellee woiuld,  by'  virtue  of  the  statute  of 
eminent  domain  (sections  13,  14,  c.  47,  Rev. 
St.),  enter  upon  the  premises  condemned, 
by  complying  with  its  provisions.  It  will,  in 
the  'View  we  take' of  the  case,  be  unnecessary 
to  determine  whether  the  deposit  with  the 
Merchants'  Loan  &  Trust  Company,  although 
in  compliance  with  the  order  of  the  court, 
would  give  snch  right  to  enter,  or  not,  for  the 
reason  that  npon  the  final  determination  of 
the  cause  no  compensation  whatever  Is 
awarded  to  appellant  And  the  deposit  un- 
der the  statntes,  standing  simply  as  security 
for  payment  of  the  comi>ensation  to  be  made 
to  the  landowner  for  his  land  taken  or  dam- 
aged, he  would  only  be  entitled  to  the  amount 
of  compensation  awarded  in  that  proceeding. 
The  effect  of  the  reversal  of  the  Judgment  In 
the  original  condemnation  proceeding  was, 
practically,  to  put  the  parties  in  the  same  con- 
dition as  though  no  such  proceedings  had 
been  Instituted.  Upon  the  reversal  of  the 
judgment  of  condemnation,  and  the  refusal 
of  this  court  to  remand  the  cause,  for  the  rea- 
son that  no  right  of  condemnation  existed, 
the  power  of  the  superior  court  over  the  mat- 
ter was  exhausted.  The  proceedings  in  con- 
demnation are  purely  statutory,  and,  the  de- 
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posit  barizig  been  made  ooddr  a  void  <nder, 
tbe  money  remained  that  of  tbe  deposttor. 
The  coort  was  withant  power  to  make  any 
{urther  or  additional  order  in  that  case.  But, 
an  officer  tyt  that  conrt  belag  In  poasesston  of 
the  certificate  evidencing  the  deposit,  the 
court  would  bare  iKiwer  over  its  officer  to 
compel  a  return  of  it  to  tbe  proper  owner  or 
custodian,  the  right  to  the  possession  of  it  not 
having  been  interfered  with  by  any  supple- 
mentary  proceeding. 

It  is,  however,  insisted  tbat  under  tbe 
order  of  the  court,  and  in  pursuance  of  tbe 
statute  before  referred  to,  the  city  of  Chi- 
cago, appellee,  was  authorized  to,  and  did 
In  fact  enter  upon  the  land,  of  appellant, 
and  tbat  there-  was  therefore  a  taking  and 
actual  damaging  of  appellant's  land.  It  is 
highly  probable  tbat  there  should  be. legis- 
lation protecting  the  landowner  In  cases  of 
this  sort  It  la  undoubtedly  true  tbat  tbe 
owner  of  land  may  suffer  great  damages 
where  bis  land  is  thus  entered  upon,  under 
a  form  of  law,  without  any  adequate  fond 
having  been  provided  foe  payment  of  such 
damages  to  his  private  property.  The  use 
is  a  public  one,  and  the  proceedings  are  at 
least  under  the .  forms  of  tbe  law,  and  the 
Judgment  apparently  valid  and  conclusive. 
But  if,  in  such  cases,  the  proceeding  is  void, 
if  no  right  of  condemnation  exists  In  the 
State,  municipality,  or  public  corporation  au- 
thorized by  law  to  condemn  private  property 
for  the  public  use,  there  Is  no  provision  by 
which  the  landowner  can  be  protected 
against  tbe  temporary  taking  and  damaging 
of  his  property  pending  tbe  appeal  author- 
ized by  the  statute.  .  The  statute  peovides, 
if  an  appeal  be  taken  by  the  landowner, 
that  upon  compliance  with  its  provisions  the 
land  may  nevertheless  be  entered  upon  pend- 
ing the  ajfpeal.  The  deposit  of  the  money 
awarded  as  comi>en8atlon,  and  the  bond  re- 
quired to  be  flled  by  the  authority  condemn- 
ing, stand  as  security  for  the  compensation 
that  may  finally  be  awarded  to  the  landown- 
er for  his  property  taken  and  damaged.  And 
in  all  ordinary  proceedings,  it  Is  apparent, 
ample  provision  Is  made,  by  the  deposit  of 
the  compensation  awarded  (which  the  land- 
owner may,  at  any  time  pendii^  the  appeal, 
take),  and  by  the  bond  required  to  be  filed, 
for  payment  of  tbe  Just  compensation  which 
has  or  may  be  awarded.  If  this  was  not  so, 
tbe  statute  would  be  In  conflict  with  the  con- 
stitution; and  therefore  It  would  be  held 
that  the  right  of  entry  ui>on  tbe  land,  and 
damaging  it,  pending  the  appeal,  did  not  ex- 
ist It  is  the  well-settled  doctrine  that  com- 
pensation must  be  ascertained  and  paid  be- 
fore entry  upon  the  land,  or  damaging  It  for 
the  proposed  public  use,  or  a  fimd  must  be 
provided  to  which  the  landowner  must  apply 
for  payment  Insurance  Go.  v.  Heiss,  141 
HI.  57,  31  M.  £}.  138,  and  cases  cited.  If  the 
authority  exists  to  require  condemnation  to 
be  made,  it  is  apparent  that  tbe  statute  pro- 
vides an  adequate  fund  that  may  be  reached 


lay  tbe' owner  fbrongh  the  ordinary  medium 
of  courts  of  Justice,  and  tbe  payment  is  made 
certain.  It  is  said  in  the  case  cited:  "It 
has  beeti  uniformly  held  in  tbis  country  that 
tbe  compensation  need  not  be  paid  before  tbe 
taking.  It  is  sufficient  that  provision  be 
made  for  compensation  afterwards,  provided 
the  payment  be  made  certain."  But  It  must 
be  apparent  we  think,  that  tbis  (»n  have  no 
application  where  there  is  no  authority  of 
law  for  condemning  the  property  of  the  citi- 
zen. It  was  held  in  the  Ligare  Case,  supra, 
that  the  proceedings  were  absolutely  void, 
from  the  beginning.  That  being  so,  tbe 
proceedings  conferred  no  authority  upon  the 
dty,  Its  officers,  or  any  one  else,  to  enter 
upon  and  take  the  land  of  appellant,  or  to 
damage  it  for  any  use  wliatever.  If  entry 
was  made  upon  tbe  land  of  appellant  and 
damage  done,  the  persons  so  entering  wer6 
trespassers,  and  liable  as  if  no  condemna- 
tion proceedings  bad  been  commenced. 

It  Is  also  urged  that  it  is  grossly '  inequita- 
ble to  permit  appellee,  or  tbe  city  of  Chi- 
cago, to  withdraw  the  funds  deposited  under 
the  void  order  of  the  court  after  haviUg  en- 
tered upon  the-  land,  and  damaged  it  and 
other  property,  in  contemplation  of  the  pro- 
posed public  use,  and  that  tbe  funds  should 
stand  as  secnrl^  for  iiayment  of  the  dam- 
ages thereby  occasioned  to  appellant's  prop- 
erty. Without  extending  the  discussion,  it  is 
sufficient  to  say  that  the  condemnation  pro- 
ceeding, is  in  no  essential  particular  equitable 
in  Us  character.  The  deposit  of  tbe  money, 
and  the  condition  upon  which  it  was  de- 
posited, were  solely  in  pursuance  of  the  void 
order  of  tbe  court  As  ab^ady  seen,  tmder 
the  statute  the  deposit  is  to  be  made  only 
for  the  payment  of  compensation  awarded 
to  the  landowner;  and  It  follows,  neces- 
sarily, that  the  only  lawful  purpose  for 
which  the  deposit  could  be  required,  or  to 
which  the  money  could  be  appropriated,  was 
the  payment  of  compensation  which  has  been 
duly  awarded  to  him.  In  the  event  that  no 
comi>enBatlon  is  awarded,  the  purpose  and 
object  for  which  the  money  was  deposited 
cease,  and  the  conrt  has  no  authority,  in 
that  proceeding,  to  bold  and  to  apply  it  to 
Or  for. any  other  purpose.  Tbis  court  having 
found,  in  tbe  Ligare  Case,  that  no  right  of 
condemnation  existed,  the  proper  order  re- 
versing tbe  Judgment  of  the  court  below, 
without  remandment,  was  entered,  and  it  nec- 
essarily follows  that  no  compensation  for  the 
land  of  appellant  taken  or  damaged,  could 
be  entered  in  that  prooeedbig. 

It  is  unnecessary  to  determine  here  wheth- 
er, if  appellee  was  insolvent,  and  appellant 
bad  a  valid  demand  against  it  a  court  of 
equity  might  or  would,  upon  proper  bill  filed, 
lay  hold  of  the  fund,  and  preserve  it  intact 
pending  the  ascertainment  of  appellee's  dam- 
ages. If  the  city  of  Chicago  or  appellee  Is 
wrongfully  in  possession  of  appellant's  prop- 
erty, or  committed  injuries  thereto,  he  has 
tbe  same-  remedy  as '  be  would  have  against 
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any  other  trespassers,  so  fat  as  protection 
by  the  condemnation  Judgment  or  proceed-. 
Ings  would  avail  them;  that  is  to  say,  the 
proceeding  in  condemnation  being  Toid,  It 
would  afford  no  protection  In  the  proper  pro- 
ceeding to  recover  damages.  We  are  of  opln" 
Ion  that  the  Judgment  of  the  appellate  court 
was  correct,  and  it  will  be  accordingly  af- 
firmed.   Juflgment  affirmed. 

MAGRUDER,  J.  (dissenting).  This  is  a  pe- 
tition filed  on  June  10,  1892,  in  the  superior 
court  of  Cook  county,  by  the  appellee,  for  an 
<ffder  requiring  tbe  derk  of  said  court  to  re- 
turn to  the  MercbaatB*  Loan  &  Trust  Compa- 
ny a  certificate  of  deposit  for  ^5,000  "givea 
in  the  case  of  The  City  of  Chicago  v.  George 
G.  Ligare,  lately  pending  In  said  court,"  du- 
ly indorsed,  and  requiring  said  bank  or  trust 
company  to  return  to  petitioner  said  money, 
with  Interest  The  petition  did  not  make  the 
city,  or  the  trust  company,  or  the  clerk,  or 
Ligare,  or  any  other  person  or  corporation,  a 
party  defendant  thereto,  but  written  notice 
was  served  upon  Ligare  and  the  trust  com- 
pany that  the  petition  would  be  called  up  for 
disposition.  Ligare  appeared,  and  moved  to 
dismiss  the  petition,  which  motion  was  over- 
ruled, and  exception  taken.  Hje  then  filed  a 
special  demurrer  to  the  petition,  which  being 
overruled,  he  excited,  and  stood  by  his  de- 
murra:.  The  petitioner  then  introduced  cer- 
tain documentary  proofs  in  support  of  the  pe- 
tition, and  the  court  entered  an  order  in  ac- 
c<adance  with  the  prayer  of  the  petition,  to 
which  Ligare  excepted,  and  prayed  an  appeal 
to  the  appellate  court  where  the  order  was 
affirmed,  and  the  present  appeal  is  prosecuted 
from  such  Judgment  of  affirmance. 

The  case  referred  to  was  an  attempted  con- 
demnation proceeding  which .  came  to  this 
court,  and  is  reported  as  Ligare  v.  City  of 
Chicago,  139  lU.  46.  28  N.  E.  934,  where  the 
ordinances  referred  to  in  the  judgment  here^ 
inafter  mentioned  are  fully  set  out  The  pe- 
tition herein  alleges  that  Judgment  was  enter- 
ed In  said  condemnation  proceeding  substan- 
tially as  follows:  "April  7, 1890,  Judgment  on 
the  verdict  in  substance,  as  follows:  Recites 
attendance  of  counsel.  Separate  trial  as  to 
Ligare,  as  tbe  owner  of  said  lots  1,  2,  3,  and 
4,  In  block  10.  That  no  other  persons  are  In- 
terested in  said  lots,  except  the  Connecticut 
Mutual  Life  Insurance  Company  and  the  Jo- 
Uet  Stone  Company,  both  of  which  parties 
were  duly  made  defendants  and  served  with 
process,  and  that  the  insurance  company  has 
been  defaulted  for  want  of  appearance,  and 
that  the  interests  of  the  Jollet  Stone  Compa- 
ny have  been  withdrawn  from  the  proceeding 
by  a  stipulation  made  between  the  parties, 
and  that  the  motions  for  a  new  trial  and  in 
arrest  ot  Judgment  were  duly  made  and  ar- 
gued. .  Thereupon  It  is  considered  by  the  court 
that  it  ought  to  i>roceed  and  adjudge  and 
make  such  order  as  to  right  and  justice  shall 
appertain,"  etc  "and  the  court  does  decree, 
adjudge,  and  order:  (a)  That  the  motion  to 


vacate  the  verdict  and  report  of  the  jury  be 
overruled.     Whereto  defendant  Ligare,  ex- 
cepts,    (b)  Like  order  as  to  motion  In  arrest 
(c)  That  the  owners  and  parties  Interested  do 
recover  $25,000,  as  and  for  their  full  compen- 
sation for  lots  1  and  2,  to  be  taken  by  said 
dty  for  the  uses  and  purposes  set  forOi  In 
said  petition,  and  In  the  ordinances  of  said 
city,  specified  In  the  pleadings  herein.    Where- 
to defendant  Ligare,  excepts,     (d)  That  the 
owners  and  parties  Interested  do  recover,  for 
their  full  compensation  for  the  damage  which 
they  will  sustain,  and  the  injury  which  will 
be  done  to  said  lots  3  and  4,  from  the  taking, 
appropriating,  and   using  fOr   the   purposes 
named  In  said  petition  and  ordinances  said 
lots  1  and  2,  and  the  filling  of  said  Ogden  slip, 
and  as  a  condition  precedent  to  the  taking, 
appropriating,  and  using  of  the  said  lots  1  and 
2,  the  further  sum  of  $10,000.     Whereto  de- 
fendant Ligare,  also  saves  his  exceptim.   (e) 
That  the  city  of  Chicago  noay,  upon  the  pay- 
ment   of   the    fuU   compensation    aforesaid, 
amounting  to  $35,000,  or  a  deposit  of  the  same 
as  required  by  law,  thereupon  enter  upon  and 
use  the  said  lots  1  and  2  for  all  the  purposes 
specified    In    said    petition    and    ordinances. 
Whereto  defendant  Ligare,  also  saves  his  ex- 
ception,   (f)  Hereupon  said  George  O.  Ugare 
prays  an  appeal  to  the  supreme  court  which 
is  allowed,  on  filing,  within  thirty  days  from 
the  date  of  the  Judgment  his  appeal  bond,  in 
$500,  with  Ashabel  6.  Ligare  as  surety,  con- 
ditioned as  the  law  directs,  together  with  his 
bill  of  exceptions,     (g)  Notwithstanding  said 
appeal,  petltloaer  shall  neverthdess  have  the 
right  to  enter  upon,  take,  and  use  said  lots 
1  and  2,  for  the  purposes  mentioned  in  said 
petition  and  ordinances,  aa  condition  of  the 
payment  to  the  owners  and  parties  lnta«sted 
of  said  sum  of  $35,000,  or  the  deposit  of  tbe 
same  with  the  Merchants'  Loan  &  Trust  Com- 
pany of  Chicago,  or  such  other  bank  as  may 
be  selected  by  agreement  of  the  parties  here- 
to, to  be  paid  to  said  defendant  or  the  pei^ 
son  legally  entitled  th»eto,  on  the  final  deci- 
sion or  settlement  of  this  case,  or  returned  to 
said  petitioner,  or  party  making  said  deposit 
if  it  shall  be  entitled  thereto,     (h)  And  up<Hi 
further  condition  that  said  petitioner  shall  al- 
so execute  and  file  in  this  case  a  good  and  suf- 
ficient bond,  to  be  accepted  by  said  defend- 
ant or  approved  by  the  court  In  the  penal 
sum  of  $40,000,  conditioned  for  the  payment 
to  said  Geoi^e  G.  Ligare,  or  the  persons  en- 
titled thereto,  of  such  compensation  as  may 
be  finally  adjudged  to  him  or  them  in  this 
suit,  in  case  of  any  subsequmt  triiil  of  the 
same  pursuant  to  law.     To  which  leave  to 
take  said  lots  1  and  2  the  defendant  saved 
his  exception,     (i)  Provided,  that  said  peti- 
tioner shall  also  file  in  this  case  a  further 
good  and  sufficient  bond,'  to  be  accepted  by 
said  defendant  or  approved  by  the  court,  in 
the  penal  sum  of  $50,000,  conditioned  that  in 
case  it  shall  be  finally  adjudged  and  deter- 
mined that  said  dty  of  Chlicago  has  no  lawful 
power  to  authoriae  ot  direct  the  filling  of  said 
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Ogden  sQp  accoidlog  to  die  prorliilonK  of  said 
ordinance,  said  petitioner  ahall  and  will  im- 
mediately thereupon  proceed  to  remove  and 
clear  oat,  or  cause  to  be  removed  and  cleared 
oat,  from  said  Ogden  slip,  all  flUlng,  obstnic- 
tlon,  woHc,  and  materials,  if  any,  which  shall 
have  been  placed  there  by  said  petitioner  or 
said  railroad  company,  and  sliall  complete 
such  clearing  ont  and  restoratlcm  of  said  Og- 
den slip,  within  a  reasonable  time  next  after 
such  final  decision;  tliat  Is,  the  petitioner 
shall  restore,  or  cause  to  be  restored,  said 
property,  as  .It  now  is.  With  all  means  of  ac- 
cess, in  so  far  as  tbey  are  Interfered  with  by 
anything  done  by  the  petitioner  or  said  rail- 
road companies  under  said  ordinances  and 
these  proceedings,  (j)  And  that,  In  case  of 
the  final  failure  of  said  condemnation  proceed- 
ings, said  petlticner  shall  also  restore  to  said 
defendant,  or  the  person  entitled  thereto,  said 
lots  1  and  2,  in  as  good  condition  as  when 
the  same  were  taken  under  tttese  proceedings, 
with  access  as  aforesaid,  (k)  And  that  in 
case  said  defendant  be  put  to  any  action,  suit; 
or  proceedings  to  enforce  his  rights  under 
said  bcmd,  or  ahy  condition  thereof,  then  and 
in  that  case  he  6hall  be  also  entitled  to  re- 
cover all  the  expense^  costs,  and  counsel's  fiees 
which  he  may  reasonably  incur  is  that  be- 
half. To  which  leave  to  fill  said  Ogden  slip 
the  said  defendant,  Liigaro,  saved  his  excep- 
tion. (1)  Judgment  against  petitioner  for 
costs  to  be  taxed.  Order  for  possession  enter- 
ed May  27, 1B90.  Bedtes  that  Lilgare  has  fil- 
ed his  appeal  bond,  duly  approved,  and  his 
bill  of  exceptioDS,  duly  signed;  that  the  city 
of  Chicago  has  filed  the  bond  of  the  IlUnois 
Central  Railroad  Company,  one  of  the  parties 
interested  in  the  condemnation  aforesaid,  in 
the  sum  of  $40,000,  together  with  the  bond  of 
the  same  company  in  the  sum  of  $50,000,  both 
of  wliich  bonds  are  specified  in  the  judgment 
order  entered  upon  the  v»dlct  herein,  and  has 
also  caused  the  deposit  required  by  said  or- 
der to  be  made  as  specified  therein.  There- 
upon it  is  finally  ordered  by  the  court  that  the 
petitioner  may  proceed  to  take  and  use,  oe 
permit  the  railroad  companies  specified  to 
take  and  use,  the  property  condemned, .  as 
specified  In  said  Judgment  order." 

The  petitioner  alleges:  That  the  said  bonds 
were  filed,  and  are  still  in  force.  That  said 
bank  executed  and  delivered  to  said  clerk,  on 
May  26,  1890,  the  said  certificate  at  deposit, 
which  U  as  foUows:  "$35,000.  Chicago.  Illi- 
nois, May  26,  1890.  The  Merchants'  Loan 
and  Trust  Company.  Established  1867.  Chi- 
cago, Madison  &  Northern  Railroad  Co.  has 
deposited  in  this  bank  thirty-five  thousand 
dollars,  payable  in  current  funds,  to  the  order 
specified  on  the  reverse  hereof,  and  the  re- 
tnm  of  this  certificate  properly  indorsed.  B. 
B.  Powers,  Receiving  Teller."  Indorsed: 
"The  within  deposit  is  made  under  an  order 
of  the  superior  court  of  Cook  county,  111.,  in 
case  of  City  of  OhicagD  against  Ligare,  Na 
123,780,  and  said  sum  of  $35,000  Is  to  be 
paid  out,  with  intereat  at  three  per  cent, 
v,43N.iuio4i — 17 


i^n- 'the "further  order  of  the  court  to  be 
hereafter  made.  This  certificate  is  delivered 
to  the  clerk  of  said  court  for  safe-keeping; 
and  a  copy  la  given  to  said  Ligare  and  said 
depositor."  That  said  judgment,  upon  appeal 
by  Ligare  to  the  supreme  court,  was  reversed, 
without  remanding  the  cause.  That  a  writ 
of  restitution  was  denied.  That  "said  dty, 
nor  petitioner,  nor  any  other  i>er8on.  Is  in 
possession  of  said  premises,  or  any  part  there- 
of, under  or  by  virtue  of  said  Judgment  or 
proceedings  In  this  court  That  said  city  Is 
in  possession  of  said  premises,  but  such  pos- 
sessl(xi  Is  held  solely  by  virtue  of  a  lease  of 
said  premises  made  by  Ligare,  and  running 
until  May,  1896,  or  later." 

The  Judgment  in  the  condemnation  proceed- 
ing was  reversed,  ?rithout  a  remanding  order, 
upon  the  ground  that  a  city  has  no  power  to 
condemn  land  for  a  street,  for  the  purpose  of 
turning  over  the  street  to  the  exclusive  use 
of  railroad  companie&  Ligare  v.  City  of 
Chicago,  139  lU.  46,  28  N.  E.  934.  The  Judg- 
ment of  reversal  was  a  final  diaposltion  of 
the  case.  Hence^  the  petition  seeldng  to 
reach  ttie  fund  in  court  was  in  the  nature  of 
a  new  proceeding,  and  should  have  made  all 
the  parties  interested  defendants.  The  clerk, 
holding  the  certificate,  and  the  bank,  holding 
the  money,  were  mere  trustees  for  the  bene- 
fit of  such  person  as  the  court  should  name 
in  its  order.  The  petitioner  claimed  to  be 
the  cestui  que  trust,  who  was  entitled  to  re- 
ceive and  collect  the  certificate  of  depoeit. 
The  petition  was  in  the  nature  of  a  bill  to  en- 
force a  trust,  and  therefore  the  trustees,  and 
tiie  persons  shown  on  the  face  of  the  peti- 
tion to  have  an  interest  in  the  disposition  of 
the  trust  estate,  should  have  been  made  par- 
ties.  It  was  not  sufilcient  that  coimsel  f<Mr 
the  petiti(iner  claimed  to  have  authority  to 
act  for  the  city  and  the  bank.  The  petition, 
being  thus  a  blU  In  the  nature  of  a  bill  to  en- 
force a  trust,  must  be  interpreted  by  the  roles 
applicable  to  a.  proceeding  in  equity.  One 
of  the  most  familiar  of  these  rules  is  that  he 
who  asks  equity  must  do  equity.  Another 
one  of  these  rules,  no  leas  familiar,  is  that, 
where  equity  gets  Jurisdiction  for  one  pur- 
pose. It  will  retain  it  tor  all  purposes.  An 
application  of  these  rules  to  the  facts  pre- 
sented by  this  record  will  show  that  It  would 
be  highly  Inequitable  to  grant  the  relief  pray- 
ed for  in  this  petition,  without  further  alle- 
gations making  a  more  specific  otter  to  do 
equity.  The  petition  ought  either  to  allege 
that  the  Injury  authorized  by  the  Judgment 
to  be  done  to  appellant's  reversionary  Inter- 
est In  the  lota  has  not  been  done,  or  to  offer 
to  undo  such  injury,  if  it  has  been  inflicted, 
by  restoring  the  property  to  its  former  condl- 
tkm.  This  will  appear  from  an  examination 
of  the  contents  of  the  petition.  The  petition 
sets  out  in  full  the  condemnation  Judgment, 
as  explanatory  of  the  origin  of  the  trust  fund, 
or.  In  otba  words,  as  showing  the  object  and 
purpose  of  the  deposit  of  the  $35,000.  The 
Judgment  sives  the  city  of  Chicane  the  right 
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to  enter  upon,  ta&e,  and  use  appellant's  Iota 
for  the  purposes  mentioned  In  the  condenua- 
tlon  petition,  and  the  ordinances  set  ont  In  the 
condemnation  proceeding,  on  condition  of  the 
payment  to  appellant  and  others  of  $35,000, 
or  the  deposit  of  the  same  In  the  bank,  to  be 
paid  to  appellant,  or  the  persons  legally  enti- 
tled thereto,  on  the  final  decision  or  settle- 
ment of  the  condemnation  suit,  or  to  be  re- 
turned to  the  city  of  Chicago,  or  party  mak- 
ing said  deposit  "if  It  shall  be  entitled  there- 
to." The  right  thus  conferred  upon  the  city 
was  given  to  It,  notwithstanding  the  appeal 
of  the  appellant  here,  who  was  the  defendant 
there,  from  the  Judgment  condemning  his 
property.  What  the  purposes  were  for  which 
the  city  was  to  use  appellant's  lots  will  be 
seen  by  reference  to  the  case  of  Ldgare  v. 
City  of  Chicago,  supra.  The  lots  are  100  feet 
deep,  and  lie  soath  of  Archer  avenue,  which 
Is  60  feet  wide.  The  100  feet,  when  con- 
demned by  the  city,  were  to  be  added  to 
Archer  avenue,  making  that  street  160  feet 
wide.  The  city  was  then  to  give  to  the  pres- 
ent appellee,  the  Chicago,  Madison  &  North- 
em  Railroad  Company,  and  the  Chicago  & 
Alton  Railroad  Company,  the  right  to  lay 
down  six  tracks,  in  addition  to  one  alrea^ 
there,  upon  the  north  90  feet  of  said  ISO  feet; 
said  north  90  feet  Including  the  north  30  feet 
of  Llgare's  lots.  A  city  street-car  company 
was  to  remove  Its  track  from  the  old  street, 
and  run  its  line  on  the  south  70  feet  of  appel- 
lant's lots.  The  railroad  companies  were  to 
be  allowed  to  build  a  wall,  12  feet  high,  di- 
viding the  north  30  feet  from  the  south  70 
feet  of  said  lots;  and  a  sidewalk,  when  or* 
dered  by  the  city,  along  the  south  side  of  said 
wall.  The  city  was  also  to  condemn  and  fill 
up  Ogden  slip,  a  navigable  wat»way  con- 
nected with  the  South  branch  of  the  Chi- 
cago river,  and  lying  east  of  said  lots,  there- 
by destroying  the  dock  frontage  of  the  Iota 
upon  said  slip.  Ogden  slip  was  to  be 
thus  permanently  filled  with  earth,  at  the 
cost,  not  of  the  city,  but  of  the  present  ap- 
pellee. In  addition  to  the  facts  thus  appear- 
ing from  the  petition  and  ordinances  In  the 
condemnation  proceeding,  the  judgment,  and 
order  of  possession  therein  entered,  show  that 
the  deposit  of  the  $35,000  was  made,  not  by 
the  city,  but  by  appellee,  and  that  the  bond 
for  $40,000,  to  secure  the  payment  of  future 
compensation,  which  Is  required  by  section 
14  <^  article  0  of  the  city  and  village  act,  in 
cases  ot  Iswfnl  condemnation  by  cities  and 
villages,  was  filed  and  executed,  not  by  the 
city,  but  by  the  Illinois  Central  Railroad 
ComjMuiy.  Moreover,  said  order  of  posses- 
Blon  directs  that  the  city  of  Chicago  "may 
proceed  to  take  and  use,  or  permit  the  rail- 
road companies  specified,  to  take  and  use 
the  property  condemned  as  specified  in  said 
Judgment  order." 

From  this  review,  nothing  can  be  more  evi- 
dent than  that  the  condemnation  proceeding, 
though  instituted  by  the  city,  and  the  con- 
4enuuUloa  Judgment,  though  entered  in  favor 


Of  tb.e  ctty,  were  teaXy  for  tile  exdustve  bene- 
fit of  appellee  and  other  railroad  companies. 
The  taking  and  using  of  appellant's  property 
for  -the  purposes  and  in  the  manner  above 
stated  was  really  to  be  by  appellee  and  said 
railroad  companies,  though  the  right  so  to 
take  and  use  was  secured  In  the  name  of  the 
city,  so  far  as  it  was  secured  by  said  judg- 
ment Hence  the  allegation  that  neither  ap- 
pellee nor  the  city  is  In  possession  of  the 
lots  under  the  judgment,  but  that  the  city  is 
In  possession  under  a  lease  made  by  Ugare,  is 
not  sufficiently  definite.  Whatev.M'  possession 
the  city  may  have  can  cmly  be  for  the  benefit 
of  appellee  and  the  other  railroad  companies, 
and  is  therefore,  in  effect,  their  possession, 
and  not  that  of  the  city.  The  petition  does 
not  describe  the  lease  folly  enough.  It  is 
not  stated  that  Llgare  made  aaiy  lease  to  the 
city.  The  allegation  of  the  petition  is  «itire- 
ly  consistent  with  the  theory  that  appellee 
may  have  found  a  tenant  of  Llgare  in  pos- 
session, and  may  have  purchased  his  lease- 
hold Interest  with  a  view  of  using  the  pos- 
session thereby  acquired  to  hold  the  prop- 
erty in  the  event  of  a  failure  of  the  condemna- 
tion proceeding.  That  appellee  and  the  other 
railroad  companies  own  and  control  this  lease 
was  shown  by  a  stipulation  Introduced  In  evi- 
dence by  appellee  in  support  of  Its  petition, 
and  which  contains  the  following  recital: 
"Whereas,  the  parties  for  whoae  benefit  said 
lots  1  and  2  are  sought  to  be  taken  have  ac- 
quired said  lease."  The  allegation  of  the  pe- 
tition in  regard  to  the  lease  Is  Insufficient, 
even  If  it  be  true  that  the  dty,  whose  name. 
In  this  instance,  Is  but  a  cover  for  appellee, 
is  In  possession  under  the  leasa  The  ques- 
tion Is,  has  the  city  or  appellee,  being  in  {km- 
sesslon,  whether  under  the  lease  or  otherwise, 
made  such  use  of  appellant's  lots  as  was  au- 
thorized by  the  Judgment?  Have  raUroad 
tracks  been  laid  down  upon  the  lots?  Have 
a-<wall  12  feet  high,  and  a  sidewalk  on  the 
south  side  thereof,  been  built  upon  the  lots? 
Has  the  slip  been  filled  up  with  earth,  there- 
by destroying  the  dockage  privileges  on  the 
east  side  of  the  lots?  Are  appellee  and  the 
other  railroad  companies  mentioned  now  us- 
ing the  lots  for  the  operation  of  their  roads? 
If  these  questions  can  be  answered  In  the 
negative,  then  the  petition  should  contain 
averments  negativing  the  existence  of  such 
injni7  and  such  use.  If  the  questions  can- 
not be  answered  In  the  negative,  then  the  pe- 
tition should  offer  to  restore  the  pn^ierty  to 
the  condition  it  was  in  before  the  injury  was 
Inflicted.  Otherwise,  the  petition  is  asking 
equity  without  doing  equity,  or  offering  to  do 
equity. 

If  the  appellant's  property  has  been  injured, 
and  changed  In  its  character,  by  the  laying 
of  railroad  tracks  upon  it,  and  by  the  erection 
of  a  wall  and  sidewalk  upon  it,  and  by  the 
filling  up  of  the  water  way  on  which  It  fronts, 
and  more  especially  If  the  appellee  and  other 
railroad  companies,  who  are  in  possession  of 
It,  are  using  it  for  railroad  purposes  by  ; 
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Ug  th^  cars  Aver  it,  and  in  other  vnyB,  fben 
It  would  b«  most  ineqaitable  to  allow  appellee 
to  take  ont  of  eonrt  the  deposit  of  ^35,000, 
wlthont  requiring  it  to  undo  the  wrong  done. 
Therlght  to  thus  change  the  character  of  the 
property,  and  suliject  it  to  railroad  uses,  was 
conferred  upon  appeQee  upon  condition  that 
It  should  make  a  dep6elt  of  $35,000,  to  be  re- 
turned to  it,  in  the  event  of  a  reversal  of  the 
Judgment,  "if  it  shaU  be  entitled  thereto." 
By  the  very  terms  of  the  creation  of  the  trust, 
a  court  of  equity,  upon  an  application  to  en- 
force it,  is  empowered  to  examine  Into  the 
circumstances,  to  see  whether  the  applicant 
1b  entitled  to  a  restoration  of  the  money.  If 
the  Jndgmebt  of  condemnation  had  been  af- 
firmed, appellant  would  have  been  forced  to 
part  with  his  property  and  take  the  $35,000. 
The  judgment '  having  beai  reversed,  a  court 
of  equity  ought  to  require  compensation  for 
the  injury  done  the  property,  to  be  paid  out 
of  the  fund  deposited.  The  fund  was  made 
use  of  as  the  means  of  obtaining  permlstioQ 
to  injure  the  property,  and  therefore  it  ought 
to  be  made  use  of,  in  a  court  of  equity,  as  a 
means  of  restoring  the  property  to  such  condi- 
tion as  it  was  In  before  it  was  thus  Injured. 
Otherwise,  appellant's  property  will  have 
been  damaged  for  an  Improvement,  claimed 
to  l>e  public  is  its  character,  without  just 
compensation.  The  power  of  a  court  of  equi- 
ty, in  such  a  case  as  this,  to  determine  the 
extent  of  the  Injury  thus  Inflicted,  and  the 
amount  of  damages  to  be  paid  on  account  of 
such  injTU7,  is  an  Incident  to  the  Jurisdiction 
which  it  has  to  enforce  the  trust  The  grant- 
ing a  full  relief  Is  an  auxiliary  to  the  main 
jurisdiction,  and  avoids  a  multiplicity  of  suits. 
The  lease  referred  to  was  Introduced  in 
evidence  by  appellee  In  support  of  its  peti- 
tion. Tt  bears  date  March  8,  1886.  By  Its 
terms,  Llgare,  the  appeuant,  leases  to  the 
.Toliet  Stone  Company,'  for  10  years  (from 
May  1,  1886,  to  April  30,  1896),  said  lots  1 
and  2,  and  lots  3  and  4,  directly  south  of 
them,  "being  a  tract  of  land  or  dock  prop- 
erty 200  feet  square,  on  Ogden  slip,"  with 
all  the  personal  property  on  the  premises, 
with  the  use  of  Llgare's  interest  in  the  rail- 
road in  front  of  the  tract,  subject  to  the 
provisions  of  his  agreement  with  the  rail- 
road company,  and  the  use  of  all  the  switches 
on  the  land,  which  were  to  be  left  there. 
The  lease  contains,  among  other  covenants, 
an  agreement  that  the  lessee  will  not  permit 
the  premises  to  be  used  for  an  Illegal  pur- 
pose, or  any  other  purpose  calculated  to  im- 
pair the  value  of  the  surrounding  property 
for  present  use,  or  otherwise.  By  the  pro- 
ceedings in  the  condemnation  proceeding, 
and  by  the  stipulation  above  referred  to, 
It  Is  shown  that  api>ellee,  and  the  other  rail- 
road companies,  not  only  acquired  said 
lease,  but  made  some  arrangement  with  the 
tenant,  the  JoUet  Stone  Company,  which 
made  it  unnecessaiy  to  enter  any  judgment 
in  the  condemnation  suit  as  to  the  rights 
and  interests  of  the  tenant   By  said  stipula- 


tion, made  between  the  assignee  of  the  Toliet 
Stone  Company  and  Ligare,  it  was  agreed 
that  one-half  of  the  rents  nnder  the  lease 
should  be  suspended  during  the  pendency 
of  the  appeal  from  the  condemnation  Judg- 
faient;  that.  In  case  of  an  affirmance,  the 
whole  lease  should  be  canceled;  that,  in 
case  of  a  jeversal,  the  lease  should  be  reviv- 
ed as  to  {he  suspended  rents,  and  should  re- 
main in  fotce.  It  Is  contended  that  by  this 
stiptflatlon,  appellant  recognized  the  right 
of  the  parties  who  acquired  the  lease  to  th0 
possession  of  the  property,  and  that  he  is 
estopped  from  denying  the  validity  of  snch 
possession.  We  do  not  understand  that  ap- 
pellant denies  the  right  of  possession  under 
the  lease,  which  gave  the  tenant  the  power 
to  underlet  the  premises.  During  the  pen- 
dency of  the  appeal  from  an  unlawful  judg- 
ment of  condemnation  which  took  one-half 
of  his  property  away  from  him,  against  his 
will,  appellant  was  not  obliged  to  surren- 
der his  Interest  in  a  valuable  lease  of  his 
land,  and  In  the  rents  accruing  thereunder, 
by  canceling  the  lease.  Appellee  did  not 
choose  to  condemn  the  Interest  of  the  lessee, 
as  well  as  of  the  landlord,  In  the  premises, 
bat  chose,  rather,  to  obtain  the  lessee's  In- 
terest without  condemnation,  and  thereby 
Itself  become  the  lessee  of  the  premises. 
Consequently,  -when  the  condemnation  pro- 
ceeding was  Instituted,  appellee  stood  in  the 
relation  of  tenant  to  appellant  Being  ten- 
ant It  sought  to  condemn  appellant's  rever- 
sionary Interest  In  the  premises.  The  uses 
to  which  the  appellee  was  authorized  by  the 
judgment  to  put  the  property  sought  to  be 
condemned  were  not  such  uses  as  were  war- 
ranted by,  or  consistent  with,  the  terms  of 
the  lease.  Those  uses  had  relation  to  the 
reversion.  They  changed  the  whole  charac- 
ter of  the  property,  and  permanently  affect- 
ed the  nature  of  the  reversionary  interest. 
Possession  under  the  lease  did  not  authorize 
the  laying  of  railroad  tracks,  the  buUding  of 
walls  and  sidewalks,  and  the  filling  up,  with 
earth,  of  a  navigable  water  way  adjoining 
the  land.  Such  injuries  as  would  arise  from 
these  acts,  appellee  was  not  Justified  In 
committing,  by  the  terms  of  the  lease,  but 
solely  by  the  judgment  of  condemnation,  and 
by  the  deposit  of  the  amount  of  such  judg- 
ment. A  landlord  has  a  right  to  restrain 
his  tenant  from  committing  waste,  and  there- 
by Impairing  the  value  of  the  reversion. 
It  has  been  held  that  an  injunction  may  be 
obtained  against  a  lessee,  to  prevent  him 
from  making  material  alterations  In  a  dwell- 
ing house,  as  by  changing  It  Into  a  shop  or 
warehouse.  Can  there  be  any  doubt  that  ap- 
pellant, as  defendant  to  a  bill  in  equity  to  en- 
force the  execution  of  this  trust,  could  file 
a  cross  bill  to  enjoin  such  uses  of  the  lots  In 
question  as  would  amount  to  waste,  and 
Injure  the  value  of  the  reversion?  We  think 
not  EJqillty,  having  jurisdiction  to  stop  the 
waste,  may  award  damages  for  waste  coni- 
mltted.     1  Pom.  £q.  Jur.  t  237;  2  Story,  £q. 
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Jur.  {  913;  Douglass  r.  Wiggins,  1  Johns. 
Ch.  435.  For  these  reasons,  we  aie  of  the 
opinion  that  appellee  should  be  required  to 
aver  and  show  that  It  had  not  injured  or  was 
not  using  the  property  In  the  manner  stated, 
before  it  could  be  entitled  to  withdraw  a 
fund  deposited  under  a  Judgment  condemn- 
ing the  very  reyersionary  interest  which  was 
affected  by  such  injury  or  use.  Appellant 
is  not  obliged  to  await  the  termination  of 
the  lease,  and  talse  baclc  his  property  lu  the 
ruined  condition  produced  by  the  acts  above 
indicated,  if  there  have  been  such  acts. 

It  is  further  contended  that  appellant's 
remedy  is  by  suit  on  the  bond  for  ?50,00a 
Section  14  of  article  0  of  the  city  and  vil- 
lage act  (1  Starr  &  O.  Ann.  St  p.  491)  was 
the  statutory  provision  under  which  appel- 
lee sought,  in  the  name  of  the  city,  to  con- 
demn the  property  In  question.  That  section 
does  not  require  the  execution  and  filing  of 
any  such  bond  as  the  bond  for  $50,000  de- 
scribed in  the  Judgment.  It  provides  that  no 
appeal  from  the  Judgment  of  condemnation 
shall  delay  proceedings  under  the  ordinance, 
If  the  city  shall  do  two  things:  First,  de- 
posit, as  directed  by  the  court  the  amount  of 
the  Judgment  and  costs;  and,  second,  file  a 
bond  in  court  to  secure  the  payment  of  any 
future  compensation'  which  may  at  any  time 
be  finally  awarded  to  t;he  party  appealing. 
Here  these  two  tilings  were  done,  in  the 
manner  already  Indicated.  As  to  the  bond 
for  ?40,000  to  secure  the  payment  of  such 
future  compensation,  the  allegation  of  the 
petition,  that  it  is  still  in  force,  is  contra- 
dicted by  the  balance  of  the  petition.  If 
the  city  had  had  any  power  to  mal^e  such 
a  condemnation  as  was  attempted,  a  bond 
executed  by  the  city  to  secure  the  future 
compensation  would  have  been  valid,  as  giv- 
en In  accordance  with  the  requirements  of 
the  statute.  But  as  the  Judgment  here  was 
held  invalid  for  want  of  power  In  the  court 
to  render  it,  and  was  reversed  without  a 
remanding  of  the  cause,  no  future  compen- 
sation could  be  awarded  in  that  proceeding; 
and  consequently  the  bond  could  not  be 
made  to  serve  any  purpose,  sud  cannot  be  In 
force.  As  to  the  bond  for  $50,00,  which  was 
also  executed  by  the  Illinois  Central  Rail- 
road CJompany,  and  not  by  the  city,  there  is 
no  averment  In  the  petition,  nor  anything  to 
show,  that  appellant  ever  accepted  It  The 
Judgment  directing  It  to  be  filed  was  revers- 
ed, and  is  of  no  effect  We  see  no  reason 
why  appellant  can  be  compelled  to  rely  up- 
on it,  unless  he  choose  to  do  so.  It  Is  not 
set  out  in  the  petition,  and  we  have  no  means 
of  knowing  Its  precise  terms.  But,  if  It 
was  drawn  in  accordance  with  the  directions 
contained  in  the  Judgment,  It  was  condition- 
ed that  in  case  It  should  finally  be  adjudged 
that  the  city  of  Chicago  had  no  power  to 
authorize  the  filling  of  said  Ogden  slip,  said 
city  would  Immediately  thereupon  proceed 


to  remove  and  clear  out,  or  cause  to  be  i» 
moved  and  cleared  out,  all  the  filling  placed 
there  by  the  city  or  "said  railroad  company," 
and  complete  such  clearing  out  within  a 
reasonable  time  after  such  decision;  that  is, 
the  city  would  restore  said-  property  to  the 
condition  It  was  then  In,  or  cause  it  to  be  so 
restored.  By  the  terms  of  the  ordinance  the 
sUp  was  to  be  flUed  up  at  the  cost  of  appel- 
lee, and  properly  so,  because  it  was  to  be 
filled  for  appellee's  benefit  Hence,  the  city 
would  undoubtedly  expect  appellee  to  clear 
out  the  slip.  Appellant  is  thus  aslced  to 
loolc  to  the  obligation  of  the  Illinois  Central 
Railroad  Company  that  the  city  of  Chicago 
wIU  cause  the  slip  to  be  cleared  out  by  ap- 
pellee. According  to  the  copy  of  the  order  of 
reversal  attached  to  the  petition,  it  was  &a- 
Judged  by  this  court  on  October  31,  1891, 
that  the  city  had  no  power  to  fill  up  the  slip. 
The  present  petition  was  filed  on  June  10, 
1892.  By  referring  appellant  to  a  remedy 
upon  the  bond.  It  would  appear  that  appellee 
had  not  cleared  out  the  slip,  or  restored  the 
property  to  its  former  condition,  when  the 
petition  was  filed.  If  such  is  the  fact,  then 
neither  the  city  nor  appellee  proceeded  to 
clear  out  the  slip,  or  restore  the  property, 
immediately  upon  the  rendition  of  the  deci- 
sion referred  to.  Appellee  thus  confesses 
that  the  condition  of  the  bond  is  broicen,  and 
that  neither  it  nor  the  city  has  performed 
the  obligation  to  secure  the  performance  of 
which  the  bond  is  alleged  to  have  been  giv- 
en. A  party  cannot  come  into  equity,  and 
aslc  for  relief,  with  the  confession  In  his 
mouth  of  a  violated  obligation.  The  right 
to  use  the  property  for  the  purposes  stated 
was  granted  upon  condition  of  the  execution 
of  the  bonds,  as  well  as  of  the  deposit  of  the 
money.  The  bonds  and  the  deposit  all  relat- 
ed to  the  same  matter.  By  means  of  them, 
appellee  secured  the  opportunity  of  obstruct- 
ing and  Injuring  appellant's  property.  He  is 
not  bound  to  resort  to  the  bond,  but  is  en- 
titled to  look  for  relief  to  the  deposit  when 
appellee  asks  for  a  restoration  of  the  deposit 
As  appellee  seeks  to  take  the  money  out  of 
court  without  making  appellant  whole,  and 
insists  that  appellant  be  remitted  to  the  tedi- 
ous and  uncertain  remedy  of  a  suii  against 
the  Illinois  Central  Railroad  Company,  when 
such  suit  is  made  necessary  by  its  own  de- 
fault. It  is  not  coming  Into  a  court  of  equity 
with  clean  hands.  It  Is  asking  the  Inter- 
position of  equity  m  its  own  behalf,  with- 
out itself  doing  equity.  I  think  that  the 
Judgment  of  the  appellate  court  and  the  de- 
cree or  order  of  the  superior  court  of  Cook 
county,  should  be  reversed,  and  the  cause  re- 
manded to  the  latter  court  with  directions 
to  permit  the  petition  or  bill  to  be  amended 
by  m^ing  proper  parties,  and  otherwise,  as 
herein  indicated,  and  with  further  directions 
to  proceed  In  accordance  with  the  views 
herein  expressed. 
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NIOKBANS  et  aL  T.  WILK. 
(Supreme  Conrt  of  Illinois.     March  28,  1896.) 

▲DTXRSE    PoSSBSaiON^TBHANTS   IN    COMIIOtl — JD- 
DICIAL  FR00EBD1N08— PRB8CMPTION8. 

1.  Plnintiff,  one  of  several  tenants  in  com- 
mon, began  a  stiit  in  partition,  in  wtiieli  (May 
16, 1871)  slie  was  awarded  one  iialf  of  the  prem- 
ises, and  giyen  a  lien  on  tlie  other  for  her  dow- 
er interest.  She  entered  Into  possession  of  the 
entire  premises,  but  September  S,  1871,  from 
some  cause,  she  filed  a  second  bill  for  the  parti- 
tion of  the  same  premises,  prsyins  that  the  de- 
cree of  May  16th  be  set  aside,  andthat  the  orig- 
inal cause  (proceed  de  noTo.  The  second  bill 
was  finally  dispoBed  of  Joly  7,  1874,  by  dismiss- 
al. In  May,  1882,  plaintiff  filed  a  bill  to  estab- 
lish her  title  to  the  entire  premises  by  virtue  of 
adverse  possession  for  more  than  20  years. 
Held,  that  the  bin  of  September,  1871,  was  a  rec- 
ognition of  the  rights  of  her  co-tenants,  and  that 
her  possession  to  the  dismissal  of  the  bill,  in 
1874,  was  not  a  hostile  assertion  of  ownership. 

2.  Where  a  conrt  of  general  Jurisdiction  aas 
rendered  a  decree  confirming  a  report  in  parti- 
tion by  oommissionen,  and  ordered  plaintuC  to 
pay  one  half  the  costs,  and  defendants  the  oth- 
er, jurisdiction  of  the  parties  is  presnmed  in  col- 
lateral proceedings,  though  the  record  of  the 
court  is  silent  as  to  service. 

8.  After  20  years  the  presnmption  that  par- 
ties to  a  jndicial  proceeding  had  due  notice  be- 
comes conchisive. 

Appeal  from  circuit  cotirt,  Gook  coanty; 
a.  S.  Tnthill,  Judge. 

Bill  by  Sophia  Wilk  against  Maria  Nlck- 
rans  and  others  to  establish  title  by  adverse 
possession.  From  a  decree  in  favor  of 
plaintiff,  defendants  appeal.    Reversed. 

This  was  a  blU  filed  on  May  4, 18»2,  by  the 
appellee,  to  establish  her  title  to  certain  land 
in  Oook  connty,  under  the  "Burnt  Records 
Act"  She  claimed  to  be  the  owner  of  all 
the  premises  in  question  by  virtue  of  an  al- 
leged possession  thereof  for  more  than  20 
years.  Appellants  were  made  defendants, 
and  answered  denying  her  ownership  of  all 
the  lands,  and  claiming  that  she  was  a  ten- 
ant In  common  with  them,  and  took  possession 
and  held  the  same  as  such  tenant  in  com- 
mon. The  answers  denied  that  there  had 
been  any  partition  of  the  premises,  as  al- 
leged in  the  bin.  Appellants  also  filed  a 
cross  bill  on  June  1,  1893,  asking  for  a  par- 
tition of  the  premises,  to  which  appellee  filed 
an  answer.  Others  of  the  defendants  filed 
answers  and  cross  bills.  The  cause  was  re- 
ferred to  a  master  In  chancery,  to  take 
proofs  and  report  hia  findings;  and  the  mas- 
ter made  a  report,  to  which  exceptions  were 
filed.  The  circuit  court  rendered  a  decree 
in  accordance  with  the  prayer  of  the  original 
bill  or  petition,  finding  the  title  to  the  whole 
of  the  land  tu  be  In  appellee,  and  dismissing 
the  cross  bills  for  want  of  equity.  The  pres- 
ent appeal  is  prosecuted  from  the  decree  so 
rendered. 

The  facts  necessary  to  understand  the 
questions  Involved  are  substantially  as  fol- 
lows: On  October  5,  1864,  Gottfried  or  Fred 
Dose  purchased  the  premises,  and  he  and  his 
wife,  Sophia  Dose,  now  Sophia  Wilk,  the  ap- 
pellee herein,  went  into  jwssession  thereof, 


and  lived  ni>oo  the  same  until  1868,  when  be 
died,  Intestate,  without  children,  and  left 
as  his  heirs  at  law,  his  wife,  Sophia  Dose 
(now  Sophia  Wilk,  the  wrife  of  John  Wilk), 
and  three  brothers  and  one  sister,  to  wit. 
Christian,  Christoph,  Godfrey  or  Fritz,  and 
Sophia  Dose.  The  latter  married  <Hie  lAa- 
deman.  Appellants  Maria  Nickrans  and 
Sophia  VIerman  are  the  daughters  of  Sophia 
LIndeman,  and  appellant  iiophia  Meyer  Is 
the  daughter  of  Godfrey  or  Fritz  Dose.  The 
widow  was  living  upon  the  premises  when 
she  married  Johir  Wilk,  and  she  and  her  sec- 
ond husband  continued  to  occupy  them  until 
1889,  when  she  leased  them  to  a  tenant 
She  had  been  in  possession  from  1868  up  to 
the  time  of  filing  the  present  bill,  either  In 
person  or  by  her  tenants,  and  has  paid  the 
taxes  during  that  tifne.  On  October  20,  1870, 
Sophia  and  John  Wilk  filed  in  the  superior 
court  of  Oook  county  a  petition  for  partition, 
making  Christian  Dose,  Fritz  Dose,  Chris- 
toph Dose,  and  S<H>hia  Dose  defendants;  on 
January  S,  1871,  a  default  was  entered  In 
said  cause;  and  on  February  21,  1871,  a  de- 
cree was  entered  appointing  commissioners. 
On  May  16,  1871,  the  report  of  the  commis- 
sioners was  confirmed,  and  a  decree  entered, 
Sophia  Wilk  to  pay  half,  and  each  of  the  de- 
fendants to  pay  one-fourth,  of  the  costs. 
The  original  bill  or  petition  alleges  that  the 
north  half  of  the  premises  was  set  ott  to 
appellee,  and  a  lien  for  $700  for  her  dower 
was  established  on  the  south  half,  and  that 
this  sum  was  never  paid  to  her,  and  that  on 
May  16,  1871,  she  took  i)0ssessl(Hi  of  the  en- 
tire premises,  and  has  ever  since  held  them. 
The  records  of  Cook  county,  including  all 
records  of  said  partition  suit  and  of  the  bill 
filed  In  September,  1871,  as  hereinafter  men- 
tioned, are  shown  to  have  been  destroyed  in 
the  great  fire  of  1871.  The  evidence  of  said 
cause  and  the  proceedings  therein  consist  of 
extracts  from  the  files  and  records  of  the 
ofiice  of  the  clerk  of  the  superior  court  tak- 
en by  abstract  makers  before  the  destruction 
of  the  records  on  October  8,  1871.  Such  ex- 
tracts do  not  show  which  part  of  said  prem- 
ises was  set  over  to  any  of  the  parties  In 
said  proceedings,  or  what  proportion  of  said 
premises  was  set  over.  On  the  8th  of  Sep- 
tember, 1871,  Sophia  and  John  Wilk  filed  a 
bill  In  the  superior  court  of  Cook  county, 
making  Christian,  Fritz,  Christoph,  and  So- 
phia Dose  defendants,  In  which  bill  Sophia 
Wilk  prayed  that  the  decree  of  May  16,  1871, 
might  be  reviewed  and  set  aside,  canceled, 
and  annulled,  and  that  the  original  cause 
proceed  de  novo.  On  July  7,  1874,  said  bill 
was  dismissed,  at  complainant's  cost,  and 
judgment  entered  therefor. 

Arnold  Tripp,  for  appellants.  Wm.  K. 
Tatge,  for  appellee. 

MAGRUDEB,  J.  (after  stating  the  f&cts). 
When  apj^llee's  husband,  Fred  Dose,  died, 
in  1868,  her  possession  at  that  time,  and  up 
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to  the  rendition  of  the  partition  decree  of 
May  16,  1871,  was  not  adverse,  so  far  as  the 
sister  and  brothers  of  her  deceased  husband 
were  concerned.  She  owned  an  undivided 
one-hiilf  of  the  land,  and  dower  In  the  other 
half;  and  they  owned  an  undivided  one-half 
thereof,  subject  to  her  dower  and  homestead 
rights.  She  and  they  were  tenants  in  com- 
mon, and  her  possession  was  theirs,  and  Is 
presumed  to  have  been  for  their  benefit,  un- 
til some  act  was  done  showing  a  contrary  In- 
tent. "As  a  general  proposition,  the  entry 
of  one  co-tenant  inures  to  the  benefit  of  all. 
•  *  *  As  both  have  an  equal  right  to  the 
possession,  the  law  presumes  that,  if  only 
one  enters  and  takes  the  rents  and  profits, 
he  does  this  act  as  well  for  his  companions 
as  for  himself,  ^t  this  presumption  may 
be  rebutted  by  the  overt  acts  of  the  one  so 
entering;  by  such  acts  as  show  that  he  means 
to  hold  exclusively  for  himself  without  being 
accountable  to  any  one."  Freem.  Co-ten.  { 
16C. 

As  we  understand  the  position  of  appellee, 
it  is  conceded  that  her  possession  was  not 
hostile  or  adverse  prior  to  May  16,  18T1;  but 
it  Is  claimed  that  the  tenancy  in  common 
was  destroyed  by  the  decree  of  partition  en- 
tered on  that  day,  and  that  thereafter  her 
possession  of  the  whole  of  the  premises  for 
more  than  20  years,  together  with  her  pay- 
ment of  the  taxes  and  appropriation  of  the 
rents  and  profits,  gave  her  tiOe  to  all  of  the 
tract,  to  the  exclusion  of  the  other  heirs. 
In  order  to  constitute  a  disseisin  of  a  co- 
tenant  by  a  tenant  in  common,  there  must  be 
an  ouster,  or  some  act  which  the  law  deems 
equivalent  to  an  ouster;  and  where  there  is 
a  decree  of  partition,  offsetting  difFerent 
tracts  of  land  in  severalty  to  the  persons 
therein  named,  possession  taken  of  the  whole 
thereunder  Is  an  act  of  ouster.  An  entry  un- 
der it,  claiming  the  whole  of  the  land,  will 
operate  as  the  beginning  of  a  prescription, 
except  as  against  persons  imder  disability; 
and  possession  under  it,  if  actual,  continued, 
visible,  notorious,  distinct,  and  hostile,  will 
ripen  into  a  bar  against  a  tenant  in  common 
thus  disseised.  Am.  &  Eng.  Enc.  Law,  p. 
232;  Preem.  Ck>-ten.  f  227.  If  appellee's  pos- 
session of  the  whole  tract  partitioned  had 
been  adverse  and  exclusive  during  the  period 
of  20  years,  without  recognition  in  any  way 
of  the  rights  and  interests  of  the  other  heirs, 
her  title  would  be  good  by  prescription. 

But  after  the  decree  of  May  16, 1871,  and  on 
September  S,  1871,  appellee  and  her  husband, 
John  Wilk,  filed  a  second  bill  against  her  sis- 
ter and  brothers  of  her  first  husband,  Fred 
Dose,  which  was.  In  efBect,  a  new  bill  for 
partition  of  the  same  premises  involved  in 
the  former  suit,  begun  on  October  20,  1870. 
The  proceedings  begun  by  the  filing  of  this 
new  bill,  on  September  8,  1871,  were  pending 
^nd  QOt  finally  disposed  of  until  July  7,  1874. 
Twenty  years  did  not  elapse  between  July  7. 
1874.  and  the  filing  of  the  present  petition, 
on  May  14,  1892.    The  records  of  the  pro- 


ceeding having  been  destroyed  by  the  g^eat 
Are  of  October,  1871,  it  Is  lmpossU3le  to  tell 
what  the  full  scope  ^f  the  bill  filed  on  Sep- 
tember 8,  1871,  was;  but  the  minutes  of  its 
contents,  so  far  as  preserved,  show  that 
the  appellee  therein  prayed  that  the  decree  of 
partition  of  May  16,  1871,  entered  In  the  for- 
mer suit,  begun  October  20,  1870,  might  be 
"reviewed,  set  aside,  canceled,  and  annulled, 
and  that  said  original  cause  proceed  de 
novo."  By  the  proceeding  begun  in  Septem- 
ber, 1871,  appellee  evidently  regarded  her- 
self as  still  a  tenant  in  common  with  the  oth- 
er heiis,  and  sought  to  set  aside  the  former 
decree,  and  have  a  new  partition.  The  in- 
tent not  to  be  bound  by  the  former  decree  Is 
manifest  So  long  as  the  second  proceeding 
was  pending,  it  cannot  be  said  that  the  appel- 
lee was  holding  the  possession  of  the  whole 
tract  by  a  possession  which  was  adverse  and 
hostile  to  the  other  tenants  in  common.  The 
evidence  to  sustain  an  ouster  by  a  oo-tenant 
must  be  stronger  than  the  evidence  to  sus- 
tain ordinary  adverse  possession.  Barret  v. 
Coburn,  3  Mete  (Ky.)  513;  Forward  v.  Deetz, 
32  Pa.  St  72;  Bally  v.  Tramm^  27  Tex. 
328.  To  create  an  ouster,  there  must  be  an 
actual  and  exclusive  possession  of  the  whole 
premises,  claiming  the  whole.  Florence  v. 
Hopkins,  46  N.  Y.  182;  Culver  v.  Rhodes,  87 
N.  Y.  34a  By  the  proceeding  of  September, 
1871,  appellee  recognized  the  rights  and  In- 
terests of  the  defendants  thereto  as  tenants 
in  common  with  herself  In  the  land,  and  this 
recognition  was  Inconsistent  with  a  claim  of 
the  whole  of  it  on  her  part  Adverse  posses- 
sion, to  constitute  a  bar  to  a  right  of  entry, 
must  not  only  be  hostile  In  Its  Inception  and 
character,  and  so  continue  uninterruptedly 
for  20  years,  but  it  must  be  under  a  contin- 
uous assertion  of  ownership,  nostlle  to  all 
others.  Shaw  v.  Sdioonover,  130  IlL  44a  22 
N.  E.  589.  There  could  be  no  continuous  and 
hostile  assertion  of  ownership  of  the  ivhole 
of  the  land  by  appellee  during  the  penod 
from  September  8,  1871,  to  July  7,  1874,  be- 
cause she  was  during  that  time  seeking  a 
partition  between  herself  and  the  other  heirs 
as  owners  with  h^  of  undivided  Interests  In 
the  land.  "The  difficulty  of  determining 
whether  a  given  state  of  facts  constitutes  an 
ouster  of  one  co-tenant  by  another  may  be 
removed  by  circumstances  or  declarations 
from  which  the  true  intent  of  the  party  is 
clearly  manifested."  Freem.  Co-ten.  S  223. 
The  Intent  manifested  by  appellee  by  the  In- 
stitution and  prosecution  of  the  suit  of  Sep- 
tember, 1871,  was  other  than  an  intent  to 
oust  the  other  tenants  in  common  of  their  re- 
spective Interests.  It  was  rather  an  Intent 
to  set  off  to  them  such  interests  in  severalty. 
For  the  reasons  just  stated,  we  are  of  the 
opinion  that  the  appellee  did  not  establish  ti- 
tle to  the  whole  of  the  land  In  question  by  20 
years'  adverse  possession,  and  that  the  find- 
ing below  In  her  favor  in  this  respect  in  ac- 
cordance with  the  prayer  of  ber  original  peti- 
tion, was  erroneous. 
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;  We  tUnk.  bowever,  that  the  cross  bill  of 
the  appellants  was  properly  dismlssecL  T^e 
object  of  tbe  cross  bill  Tvas  to  get  a  partition 
of  the  property,  and  It  proceeded  uiwn  the 
assumption  that  there  had  been  no  previous 
partition;  in  other  words,  upon  the  assump- 
tion that  the  decree  of  May  16, 1871,  was  void. 
The  ground  upon  which  It  is  claimed  that  the 
decree  of  May  1,  1871,  was  void,  and  did  not 
effect  a  partition  between  the  parties,  is  that 
the  minutes  of  the  last  record  of  the  partition 
suit  begun  on  October  20,  1870,  do  not  show 
service  upon  the  defendants  therein;  and  that, 
for  this  reason,  the  circuit  court  is  not  shown 
to  have  had  jurisdiction  to  render  the  decree. 
It  cannot  be  held  that  the  decree  was  void,  or 
that  the  property  had  not  been  partitioned 
thereby,  upon  the  ground  thus  alleged. 

The  abstract,  copies,  extracts  from  the  rec- 
ords and  minutes  produced  by  the  abstract 
mailers,  and  made  evidence  under  the  amenda- 
tory act  of  June  15, 1887,  in  regard  to  the  res- 
toration of  records  (3  Starr  &  C.  St  p.  1043), 
do  not  show  bow  the  land  was  divided  by  the 
decree  of  May  16,  1871,  whether  by  section 
off  the  north  half  to  appellee,  as  alleged  in 
the  bill,  or  otherwise;  but  they  do  show  that 
the  appellee  and  her  second  husband  filed  a 
blU  on  October  20, 1870,  for  the  partition  of  the 
premises  in  controversy,  which  are  therein 
described;  that  the  sister  and  three  brothers 
of  the  deceased.  Dose,  were  made  defendants; 
that  on  .Tanuary  3,  1871,  a  default  was  enter- 
ed; that  on  February  21,  1871,  there  was  a 
decree  in  partition  appointing  commission- 
ers; and  that  on  May  16, 1871,  there  was  a  de- 
cree confirming  the  reiwrt  of  partition  by  the 
commissioners,  and  ordering  appellee  to  pay 
one-half  of  the  costs,  and  the  defendants  to 
pay  each  one-fourth  thereof.  Jurisdiction  over 
the  subject-matter  is  thus  shown  affirmative- 
ly; and,  while  the  extracts  and  minutes  are 
silent  as  to  service  upon  the  defendants,  yet, 
as  there  is  nothing  to  show  want  of  service,  it 
will  be  presumed  that  there  was  service. 

The  decree  of  May  16,  1871,  was  rendered 
by  the  superior  court  of  Cooli  comity,  which 
was  a  court  of  general  jurisdiction;  and, 
where  such  a  court  is  acting  within  the  scope 
of  its  authority,  it  is  presumed  to  have  juris- 
diction to  render  the  judgment  or  decree 
which  it  pronounces,  until  the  contrary  ap- 
pears. It  Is  a  weU-settled  rule  that  In  col- 
lateral proceedings  notiilng  is  presumed  to 
be  outside  the  Jurisdiction  of  courts  of  gen- 
eral jurisdiction  but  that  which  specially  ap- 
pears to  be  so.  Huntington  v.  Metzger,  158 
lU.  272,  41  N.  B.  881;  Reedy  v.  Camfield,  159 
lU.  254,  42  N.  E.  833.  The  rule  that  nothing 
shaU  be  presumed  to  be  out  of  the  jurisdiction 
of  a  superior  court  except  that  which  appears 
expressly  to  be  so  is  applicable  where  there 
Is  a  collateral  attacli  upon  a  record  of  the 
court  which  is  silent  as  to  service  upon  the 
parties.  The  presumption  of  the  jurisdiction 
In  such  case  embraces  not  only  jurisdiction 
of  the  subject-matter,  but  also  of  the  parties. 
"Should  the  record  disclose  nothing,  jurisdic- 


tion over  the  person  as  well  as  the  subject- 
matter  will  always  be  presumed  when  the 
validity  of  the  judgment  is  questioned  ctrf- 
laterally."  12  Am.  &  Eng.  lEnc.  Law,  p.  271, 
note  3;  Town  o*  Huntington  v.  Town  of 
Charlotte,  15  Vt.  46;  Pope  v.  Harrison,  16 
Lea,  82;  Kelsey  v.  Wyley,  10  Ga.  871;  Bush 
V.  Llndsey,  24  Ga.  245.  In  addition  to  these 
general  principles,  there  is  another  rule,  to 
the  effect  that  the  presumption  In  favor  of 
the  regularity  of  judicial  proceedings  becomes 
conclusive  after  the  lapse  of  time  without  ob- 
jection being  made.  122  Am.  &  Eng.  Enc. 
Law,  p.  161.  Accordingly,  the  presumption 
will  be  indulged  "after  twenty  years,  in  favor 
of  every  judicial  tribunal  acting  within  its 
jurisdiction,  that  all  persons  concerned  bad 
due  notice  of  Its  proceedings."  1  Greenl.  Ev. 
S  19.  It  will  be  presumed,  after  the  lapse  of 
20  years,  ia  favor  of  the  validity  of  the  ju- 
dicial proceedings,  that  the  parties  concerned 
bad  due  notice,  although  the  record  does  not 
afflrmatively  show  the  fact  Wilson  v.  Holt, 
83  Ala.  528,  3  South.  321.  In  the  case  at  bar 
more  than  20  years  had  elapsed  after  the 
rendition  of  the  decree  of  May  16,  1871,  be- 
fore the  filing  of  the  original  petition  by  appel- 
lee; and  more  than  22  years  before  the  flllnj; 
of  the  cross  bill  by  appellants. 

In  view  of  what  has  been  said,  it  follows 
that  when  the  cross  bill  was  filed  for  parti- 
tion, the  premises  had  already  been  parti- 
tioned by  a  valid  decree.  This  being  so,  there 
were  no  undivided  Interests  in  existence  as 
between  the  appellee  and  appellants.  Such 
Interests  had  been  set  apart  In  severalty,  so 
as  to  leave  nothing,  to  be  divided.  The  cross 
bill  prayed  for  relief  which  had  already  been 
granted,  and  Its  prayer  was  therefore  prop- 
erly denied.  For  the  error  above  Indicated, 
the  decree  of  the  circuit  coiirt  Is  reversed, 
and  the  cause  is  remanded  to  that  court  for 
further  proceedings  in  accordance  with  the 
views  herein  expressed.  Reversed  and  re- 
manded. 

(ISO  III.  <zi) 
HESS  et  al.  v.  ROSENTHAL. 
(Supreme  Court  of  Illinois.     March  28,  1896:) 

MASTEK     and     BRRVAKT  —  PBRflONAL     ISJCRT     TO 

Sbbvant— Unsatb  Flacb  to  V^obk— 

DlUXCTINO  VeRDIOT. 

1.  In  an  action  to  recover  of  a  master  for 
Injuries  alleged  to  have  been  caused  by  being 
placed  at  woric  in  a  dangerons  place  without  in- 
struction, where  the  plaintiff's  evidence  tends 
to  establish  such  allegations,  the  court  should 
not  direct  a  verdict  for  defendant  55  IlL  App. 
324,  affirmed. 

2.  A  declaration  seeking  to  recover  for  an 
Injury  to  a  servant  caused  b^  the  negligence  of 
the  master  need  not  affirmatively  aver  that  the 
injury  was  not  caused  by  the  negligence  of  fel- 
low servants. 

3.  Whether  the  condition  of  apparatus  liy 
which  an  employ^  was  injured  was  permanently 
dangerous,  or  only  became  so  temirararily,  but 
before  the  injured  man  was  placed  at  work 
there,  does  not  affect  the  liabilil^  of  the  master 
for  the  injury. 

4.  It  119  the  dnty  of  a  master  to  exercise  rea- 
sonable care  to  see  that  the  place  furnished  for 
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a  servant  to  work  Is  reasonably  safe,  and,  if  he 
leaves  the  performance  of  such  duty  to  other 
flervanta,  he  is  liable  for  the  manner  in  which 
they  perform  it,  withoat  regard  to  his  personal 
knowledge,  or  notice  of  dangerous  conditions. 

Appeal  from  appellate  court,  First  distrlctk 
Action  by  Edward;  A.  Bosentnal,  aa  ad- 
ministrator of  the  estate  of  Alter  Ucblneck, 
deceased,  against  Isaac  Hess  and  Jacob- 
Hess,  In  the  circuit  court  of  Cook  county, 
tried  before  Judge  Dunne  and  a  Jury.  Judg- 
ment for  plaintiff,  which,  on  appeal,  wan 
affirmed  by  the  appellate  court  (55  111.  App. 
824),  and  defendants  appeaL    Affirmed. 

Byam  &  Welnscbenk  and  Rosenthal,  Kurz 
&  Hirschl,  for  appellants.  M.  Salomon  and 
Brandt  &  Hoffmann,  for  appellee. 

OABTWBIGHT,  J.  Appellee  brought  this 
suit,  as  administrator  of  the  estate  of  Alter 
Uchlneck,  deceased,  against  appellants,  to 
recover  damages  for  the  death  of  said  Uchln- 
eck, who  lost  his  life  by  falling  into  a  vat 
containing  hot  grease,  while  working  for  ap- 
pellants in  their  slaughterhouse  in  Chicago. 
In  the  trial  court,  appellee  recovered  a  judg- 
ment for  $5,000,  which,  on  appeal,  w&b  af- 
firmed by  the  appellate  court  At  the  close 
of  all  the  evidence  the  defendants  asked  the 
court  to  direct  a  verdict  for  them.  Tne 
court  refused  to  give  such  direction,  and  it 
is  contended  that  such  refusal  was  error, 
and  that  the  evidence,  with  all  the  legiti- 
mate and  natural  Inferences  to  be  drawn 
therefrom,  was  wholly  insufficient  to  sustain 
a  verdict  for  the  plaintiff.  The  declaration 
contained  three  counts.  In  each  of  which  It 
was  alleged  that  deceased  was  employed  by 
the  defendants,  in  their  establishment,  as  a 
common  laborer,  in  salting  hides,  which 
service  was  not  attended  with  hazard  or 
danger;  that  he  was  Ignorant  of  the  meth- 
od and  manner  of  cleaning  the  dregs  from 
rendering  kettles;  that  he  was  ordered  to 
desist  from  his  usual  occupation,  as  common 
laborer.  In  salting  hides,  and  to  go  and  clean 
out  the  dregs  of  a  rendering  kettle;  and 
that  whUe  cleaning  such  kettle,  in  obedience 
to  said  order,  and  standing  upon  a  vat,  in 
the  exercise  of  all  due  care  and  caution,  he 
fell  into  an  adjoining  vat  of  boiling  oil  or 
lard,  causing  his  death.  The  charges  of  neg- 
ligence in  the  various  counts  consisted  in 
failing  to  provide  for  deceased  a  safe  and 
suitable  place  to  work,  by  requiring  him  to 
stand  upon  a  vat  which  was  greasy  and 
slippery,  with  an  adjoining  vat  of  boiling  oil 
uncovered;  in  not  providing  proper  and  safe 
implements  axid  tools  with  which  to  clean 
the  kettle;  in  not  supplying  a  safe  and  suit- 
able cover  for  the  vat  on  which  he  stood;  in 
not  covering  up  the  adjoining  vat  of  boiling 
oil;  in  not  properly  Instructing  him  in  the 
manner  and  method  of  cleaning  out  the  ket- 
tle; and  in  ordering  him  from  a  safe  em- 
ployment into  an  unusually  hazardous  and 
dangerous  work.  The  evidence  Introduced 
at  the  trial  established  the  following  facts: 


On  Sunday,  July  10,  1892,  deceased  appUtd 
for  work  at  the  slaughterhouse.  He  had 
kept  a  saloon  In  Russia,  and  had  never  been 
engaged  In  the  kind  of  work  carried  on  by 
defendants,  and  one  of  the  defendants  was 
informed  of  that  fact  He  was  given  a  job 
at  salting  hides,  in  the  basement,  and  was 
engaged  at  that  work,  or  common  labor,  m 
cleaning  and  sweeping  up,  until  Tuesday 
morning,  when  he  was  directed  to  taKe  tne 
place  of  a  workman  who  had  been  called 
away  to  a  trial,  and  was  then  set  to  work  at 
raking  or  cleaning  out  a  kettla  There  were 
three  of  the  ketUes,  set  side  by  slae.  which 
drained  into  vats.  Into  the  kettle  at  which 
deceased  was  set  to  work  was  put  the  refuse, 
oftal,  and  paunches  of  cattle  slaughtered  in 
the  establishment  After  putting  this  ma- 
terial into  the  kettle,  it  waa  boiled  and 
drained  into  the  vat  by  its  side,  and  the 
contents  were  then  raked  from  the  kettle 
upon  the  cover  of  the  vat  He  was  placed 
upon  this  cover,  and  directed  to  rake  the 
filth  and  refuse  upon  the  spot  where  he 
stood.  The  kettle  next  to  the  one  be  was 
cleaning  was  used  for  grease,  which  ran 
from  the  kettle  into  a  vat  l)elow,  at  nis  side. 
This  vat  had  a  cover,  which  was  either  en- 
tirely off,  or  not  properly  and  safely  ad- 
justed. No  Information  or  Instruction  was 
'given  to  him  as  to  any  danger  or  risks.  He 
commenced  the  work,  and  in  a  very  short 
time  a  splash  and  scream  were  heard,  and 
he  was  found  in  the  tank  of  hot  grease.  The 
evidence  on  the  part  of  the  plaintiff  was 
that  the  cover  on  which  deceased  was  stand- 
injg  was  slippery,  on  account  of  lard  being 
spattered  on  it,  while  the  evidence  for  defend- 
ant was  that  It  was  wet  but  not  greasy. 
There  was  no  such  failure  of  proof  in  the 
case  as  would  Justify  the  giving  of  the  in- 
struction to  find  for  defendants,  and  the  re- 
fusal complained  of  was  right  The  evi- 
dence tended  to  establish  charges  of  negli- 
gence made  in  the  declaration,  In  falling  to 
provide  for  deceased  a  reasonably  safe  and 
suitable  place  to  work,  and  not  properly  cov- 
ering up  the  vat  of  boiling  grease.  The  evl. 
dence  for  the  plalntiET  was  that  the  vat  was 
entirely  imcovered,  while  the  testimony  for 
defendants  showed  that  the  cover  was  on, 
but  that  it  was  not  in  place,  and  not  safe, 
so  that  when  the  deceased  fell  Into  the  vat 
the  cover  was  tipped  up,  and  went  into  the 
vat  with  him.  Either  condition  rendered 
the  place  unsafe  and  unfit  as  a  place  to 
work,  and  made  the  service  required  of  him 
exceedingly  hazardous.  Nor  was  there  an 
absence  of  evidence  tending  to  show  ordi- 
nary care  on  the  part  of  the  deceased.  He 
was  wholly  unacquainted  with  the  situation 
and  the  employment,  and  there  was  but 
brief  opportiml^  to  become  acquainted  with 
them,  so  as  to  fully  understand  and  appre- 
ciate the  dangers  and  hazards  to  which  he 
was  exposed.  The  defendants  gave  him  no 
information  of  the  dangers  of  his  situation, 
and,  according  to  the  testimony  Introduced 
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by  tlKm,  the  cover,  which  la  tact  formed  a 
trap  oTer  the  boiling  oil,  was  on  the  vat  in 
snch  a  position  that  one  not  conTersant  with 
it  wonld  not  apprehend  the  great  danger 
which  existed.  The  full  lutowledge  at  the 
danger,  and  of  the  proper  and  safe  method 
of  adjustment,  was  with  the  defendants,  and 
the  duty  of  exercising  reasonable  care  to  see 
that  the  place  was  safe  rested  on  them. 

A  motion  in  arrest  of  Judgment  was  made, 
and  overruled.  The  groimd  of  that  motion 
is  said  to  be  that  the  declaration  failed  to 
allege  that  the  deceased  was  not  a  feUow 
servant  with  the  other  employes.  Such 
averment  was  not  necessary.  Cribben  v. 
Oallaghan,  156  m.  549,  41  N.  B.  17& 

It  1b  next  claimed  that  the  court  erred  In 
refusing  to  give  two  instructions  asked  by 
the  defendants,  the  first  of  which  is  as  fol- 
lows: "Although  it  was  the  duty  of  the 
defendants  to  use  ordinary  caie  in  providing 
reasonable,  safe  api>aratuB  for  their  busi- 
ness, yet,  if  the  Jury  believe  from  the  evi- 
dence that  they  made  such  provisions,  they 
were  not  responsible  for  brief  or  temporary 
displacements  of  portions  of  such  apparatus, 
growing  out  of  its  ordinary  ose  by  the  em- 
ployes of  the  defendants."  There  was  no 
evidence  tending  to  show  that  there  was  any 
change  in  the  omdltion  of  the  tank  into 
which  deceased  feill,  while  he  was  there. 
There  was  no  brief  or  temporary  ^place- 
ment of  It,  in  its  use,  during  his  employment 
at  that  plape.  If  the  tank  was  unsafe  when 
he  fell  into  it.  It  was  unsafe  when  he  was 
brought  there  to  work.  The  charge,  which 
the  proof  tended  to  show,  was  that  the  de- 
fendants set  an  unsldlled  man  to  work  in  a 
dangerous  place,  and. without  informing  him 
of  the, perils  surrounding  him.  It  made  no 
difference,  as  t>etween  these  parties,  that  the 
place  was  dangerous  only  at  that  time,  if  It 
was  dangerous  when  be  was  set  to  worlc, 
and  when  he  was  injured.  By  the  instruc- 
tion the  mere  fact  that  the  dangerous  condi- 
tion was  temporary,  and  grew  out  of  the 
ordinary  use  of  the  vat,  was  made  (inclusive 
In  favor  of  defendants.  It  made  no  dlfCer- 
ence  who  took  the  cover  off  or  misplaced  It, 
or  what  use  such  condition  grew  out  of,  and 
the  instruction  was  not  applicable  to  the 
ca«e.     It  was  properly  refused. 

The  other  refused  instruction  was  as  fol- 
lows: "The  Jury  are  Instructed  that  even 
U  the  Jury  iDelieve  from  the  evidence  that 
the  vat  into  which  deceased  fell  was  m  a  de- 
fective condition,  because  its  cover  had  been 
left  off,  the  defendants  cannot  be  held  liable 
for  such  defect,  unless  they,  or  one  of  them, 
knew  of  the  defect,  or  that  it  existed  for 
such  a  time  that  they,  or  one  of  them,  could 
liave  learned  it,  upon  paying  ordluaiy  atten- 
tion to  the  business  and  the  property."  As 
applied  to  the  question  in  controversy  In  the 
case,  this  was  saying  that  even  though  the 
place  where  deceased  was  set  to  work  was 
unsuitable  and  unsafe,  and  the  servant  of 
defendants  having  charge  of  that  depart- 


ment knew  the  fact,  and  set  the  deceased 
to  work  In  snch  place,  and  without  explain- 
ing to  him  any  of  the  dangers  of  the  situa- 
tion, yet  defendants  would  not  be  liable  un- 
less they,  or  one  of  them,  personally  knew 
that  the  place  was  unsafe  and  unsuitable,  or 
had  had  sufficient  time  to  jpersonally  learn 
that  fact  The  duty  to  exercise  reasonable 
care  to  see  that  the  place  furnished  for  a 
servant  to  work  Is  reasonably  safe  is  a  posi- 
tive obligation  towards  the  servant,  and  the 
master  is  responsible  for  any  failure  to  dis- 
charge that  duty,  whether  he  undertakes  its 
performance  personally,  or  through  another 
servant  The  master  cannot  divest  himself 
of  such  duty,  and  he  is  responsible,  as  for 
his  own  personal  negligence,  for  a  want  of 
proper  caution  on  the  part  of  his  agent 
Railway  Ck>.  v.  Sweet,  45  m.  197;  RaUway 
Go.  y.  Jackson,  55  HI.  492;  Railroad  Co.  v. 
Godfrey,  155  DL  78,  89  N.  B.  590;  Cooley, 
Torts,  561.  The  in^ructlon  was  erroneous. 
The  amount  of  the  Judgment,  and  the  spe- 
cial findings  of  the  Jury,  are  complained  of; 
but  these  and  aU  other  questions  of  fact  are 
conclusively  settled  by  the  Judgment  of  the 
appellate  court,  and,  no  error  of  law  appear- 
ing, that  Judgment  wUl  be  affirmed.  Judg- 
ment affirmed. 


(160  111.  689) 
HARMS  T.  JACOBS  et  aL 
(Supreme  Court  of  Illinoia.     March  28,  1896.) 
Fabtition— Devcsbbs— Tax   Titles— pLBADiira— 

▲UBNDUBNT  OS  TbBKS— LiACHBS— KSTOPPBI,  TO 

Allege  Ebkob— Pubcha&e  Fjssdbhtb  Litb. 

1.  In  partition,  where  plaintiff  ameoded  his 
bni  to  meet  tax  titles  set  up  by  one  defendant, 
and  snch  defendant  was  raled  to  anawet  the 
amendment,  it  was  not  error  to  render  judgment 
without  requiring  another  defendant— who  had 
no  interest  in  such  titles,  and  did  not  rely  there- 
on— ^to  answer  the  amendment 

2.  A  defendant  cannot  complain  of  an  or- 
der allowing  him  to  amend  his  answer'  on  pay- 
ment of  tlie  fees  of  plaintiff's  attorney,  which 
shows  on  its  face  ihat  it  was  made  at  defend- 
ant's request. 

3.  A  defendant  w1k>,  during  the  two  years 
that  the  action  was  pending,  neglected,  without 
good  excuse,  to  file  an  amended  answer,  will  not 
be  heard,  after  judgment,  to  move  to  vacate  the 
same,  and  for  leave  to  file  such  answer. 

4.  In  partition  the  court  pteperly  ruled  that 
tax  titles  set  up  by  a  defendant  were  no  bar  to 
the  suit,  whore,  from  the  description  of  the  land 
fai  the  tax  deeds,  it  appeared  that  they  did  not 
cover  the  land  in  suit 

6.  One  who  purchasee  from  a  defendant 
land  involved  In  a  pending  partition  suit  takes 
subject  to  whatever  decree  is  rendered  therein. 

Brror  to  circuit  courts  Cook  county;  S.  P. 
McOoimell,  Judge. 

Suit  by  Charles  F.  Jacobs  against  H. 
Harms  and  others  for  partition.  Plaintiff 
had  Judgment,  and  defendant  Harms  brings 
error.   Affirmed. 

This  was  a  bill  for  partition,  brought  on  the 
4th  day  of  August,  1892,  by  Gharries  F.  Jacobs 
against  Frederick  Schroeder,  Henry  Harms, 
Asahel  Gage,  John  Gage,  Katherlhe  O'Brien, 
and  others.  It  was  alleged  in  the  bill  that 
petitioner  and  Frederick  Schroeder  are  seised 
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in  fee,  each,  of  an  undivided  lialf,  as  tenants 
in  common,  of  lot  20  In  William  Llll's  subdi- 
vision of  the  N.  B.  %  of  section  28,  township 
41  N.,  range  13,  being  Identical  with  the  N. 
%  of  the  N.  E.  Vi  of  the  N.  B.  %  of  said  sec- 
tion, and  also  with  lot  1  in  the  county  cleric's 
division  of  (except  ovniers'  subdivision,  etc.) 
said  section;  "that  complainant  and  Schroe- 
der,  through  mesne  conveyances,  derived  title 
to  said  premises  through  William  LIU,  who, 
through  mesne  conveyances,  derived  title 
from  the  government  of  the  United  States,  so 
that  they  constitute  a  complete  and  perfect 
chain  of  title  from  the  government  to  your 
■orator  and  Schroeder."  Several  of  the  de- 
fendants were  defaulted,  but  on  the  31st  day 
of  October,  1892,  Henry  and  Louise  Harms 
and  Frederick  Schroeder  filed  their  joint  and 
several  answer,  substantially  as  follows  : 
"Frederlcli  Schroeder,  for  answer  on  his  be- 
half, says  that  he  has  conveyed  all  his  right, 
title,  and  interest  In  and  to  the  property  de- 
scribed in  the  bill  of  complaint,  and  disclaims 
all  interest  in  said  property,  and  In  the  re- 
sult of  said  suit  The  said  Henry  Harms  and 
Louise  Harms,  on  their  behalf,  say  that  the 
said  Henry  Harms  is  tlie  owner  of  an  undi- 
vided half  of  said  property  in  said  bill  de- 
8crll>ed,  and  that  be  is,  and  always  has  been, 
willing  that  partition  should  be  made  of  said 
premises  according  to  law.  These  defend- 
ants, fturther  answering,  say  that  it  may  be 
true  that  the  said  Charles  F.  Jacobs  is  the 
owner  of  the  other  half  of  said  real  estate,  as 
In  said  bill  alleged,  but  these  defendants  call 
upon  said  complainant  for  strict  proof  in  ref- 
erence to  said  ownership.  They  deny  that 
complainant  Is  entitled  to  an  allowance  for 
solicitor's  fees,  because  they  have  been  com- 
pelled to  employ  their  own  solicitor  to  defend 
said  cause.  They  deny  that  complainant  Is 
entitled  to  the  relief  prayed  in  Ids  bill,  and 
ask  to  be  dlsmiaaed  with  their  costs."  To 
this  answer  petitioner  at  once  filed  a  general 
replication.  On  the  9th  day  of  November, 
1892,  Asahel  Gage  filed  a  plea  to  the  bill,  in 
which  he  set  up  that  on  August  28,  1892,  the 
undivided  half  of  the  land  in  controversy 
was  sold,  for  the  nonpayment  of  state  and 
county  taxes  for  the  year  1881,  to  Asahel 
Gage;  that  a  certificate  issued  to  him,  and 
that  afterwards,  on  March  2,  1885,  a  tax  deed 
was  issued  thereon  to  him,  which  was  record- 
ed in  the  recorder's  oflSce  of  Cook  county.  111., 
in  Bo(^  1,560,  at  page  471;  that  he  is  still 
the  owner  and  holder  of  the  tax  deed,  and  of 
the  title  to  said  lot,  all  of  which  appears  of 
public  record  in  C!ook  county,  and  is  well 
known  to  the  complainant.  And  he  pleads 
the  matter  aforesaid  In  bar  to  the  bill  of  com- 
plaint Upon  the  filing  of  the  plea,  com- 
plainant, by  leave  of  the  court,  amended  his 
bill,  as  to  Asahel  Gage  only,  by  setting  out 
Gage's  claim  under  the  tax  deed,  denying  its 
validity,  showing  Its  defects,  asking  to  have 
it  set  aside  as  a  cloud  upon  his  title,  and  of- 
fering to  refund  the  amount  for  which  the 
lot  was  sold,  and  all  subsequent  taxes,  costs. 


and  interest  thereon.  To  the  amended  bin, 
on  January  21,  1893,  Gage  interposed  three 
pleas  in  bar,  in  which  he  set  up  tliree  tax  ti- 
tles on  the  lot:  The  first  on  a  sale  for  taxes, 
September  3,  1873,  to  Henry  N.  Gage,  npoa 
which  a  deed  was  issued  to  Asahel  Gage,  Ju- 
ly 31,  1876.  The  second  on  sale  August  31, 
1877;  deed  issued  July  26,  1880.  The  third 
sale,  August  31,  1877;  deed  Issued  and  re- 
corded July  15,  1880.  These  pleas  were  set 
down  for  argument,  and  upon  argumeiit  they 
were  held  insufficient  and  overruled,  and 
judgment  entered  upon  them  against  Asahel 
Gage.  The  defendant  Gage  was  then  ruled 
to  answer  the  amended  bill  in  20  days.  On 
the  9th  day  of  March,  1893,  Gage  put  hi  an 
answer  In  which  he  denied  each  and  every 
allegation  of  the  amended  bill  in  which  it 
set  up  the  invalidity  of  the  tax  sale  of  1892 
for  the  taxes  of  1881.  He  then  set  up  as  a 
defense  the  three  tax  deeds  which  had  been 
set  up  in  his  three  pleas,  and  condemned  by 
the  court  in  the  argument  on  the  pleas.  To 
the  answer  complainant  filed  a  replication. 
On  June  17,  1894,  the  death  of  Asahel  Gage 
was  suggested  by  his  solicitor,  and  on  Jan- 
uary 30,  1894,  an  order  was  entered  reciting: 
"On  suggestion  of  death  of  Asahel  Gage,  and 
on  motion  of  complainant's  solicitor,  ordered: 
Helen  S.  Gage  and  John  S.  Gage,  executors 
of  the  last  will  of  Asahel  Gage;  Helen  S. 
Gage,  widow;  John  S.  Gage,  his  son;  Asa- 
hel W.  Gage,  a  minor,  his  son;  and  Victor  R. 
Gage,  a  minor,  his  son,— heirs,  devisees,  and 
next  of  kin  of  Asahel  Gage,— l>e,  and  they  are 
hereby,  made  parties  defendant,  and  brought 
into  court"  April  6,  1894,  joint  and  several 
answer  of  Helen  S.  and  John  S.  Gage,  defend- 
ants, was  filed:  "Answering,  say  that  Helen 
S.  Gage  is  the  widow  of  Asahel  Gage;  Jolin 
S.  Gage  is  a  son,  and  one  of  the  heirs,  of 
Asahel  Gage;  that  Asahel  Gage  departed  this 
life  December  29,  1893,  testate.  Defendants 
further  say,  before  the  death  of  Asahel  Gage 
he  made,  executed,  and  delivered,  for  valua- 
ble consideration,  a  deed  of  conveyance  to 
the  land  described  in  the  bill,  by  which  he 
conveyed  the  title  to  Edward  J.  Harms,  and 
that  since  said  date  Asahel  Gage  has  not  had 
any  right,  title,  or  interest  In  said  real  estate, 
and  that  Asahel  Gage  did  not  have  any  right 
title,  or  interest  in  said  real  estate  at  the 
time  of  his  death;  and  these  defendants  say 
that  they  have  not  now,  and  never  had,  any 
right,  title,  or  Interest  in  said  real  estate. 
Further,  these  defendants  say  they  are  not 
interested  in  the  land  and  real  estate  men- 
tioned in  said  bill  of  comidaint,  or  In  the 
subject-matter  of  said  bill,  or  in  the  result 
of  said  lawsuit,  but  these  defendants  ex- 
pressly disclaim  every  interest  in  and  to  said 
real  estate,  or  the  subject-matter  of  said 
lawsuit,  or  the  result  thereof;  and  having 
fully  answered,  and  disclaimed  all  interest 
they  pray  to  be  dismissed  with  their  costs 
and  charges."  On  the  hearing  on  the  plead- 
ings and  evidence,  the  court  fotmd  in  favor 
of  complainant  In  the  bill. 
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v^ere  operated,  and  the  land  was  divided. 
The  west  OVi  acres  were  set  off  to  the  com- 
plainant, and  the  east  10^  acres  were  set  off 
to  Heni7  Barms. 

A.  N.  Gage,  for  plaintiff  in  error.  A.  Cate, 
for  defendants  in  error. 

CRAIG,  C.  J.  (^fter  stating  tbe  facts).  As 
has  been  seen,  on  ISo^ember  9,  .1S92,  Asahel 
Ga«e  filed  a  plea  in  which  he  set  upy  and  re- 
lied npoi^  a  tax  tlUe  under  a  sale  of  tlie  un- 
divided one-half  of  the  lot  in  1882  for  the 
tax  of  18§1.  Upon  the  filing  of  this  plea  the 
complainant,  by  leave  of  the  court,  amended 
tbe  bill,  setting  up  facts  to  impeach  the  tax 
titles;  but  plaintiff  in  error,  Henry  Harms, 
was  not.  ruled  to  answer  the  amended  bill, 
and  never,  in  fact,  answered  it;  and  It  is 
claimed,  in  the  aj^gument,  that  the  court  erred 
in  rendering  a  decree  without  first  requirMUT 
an  answer  from  Harms.  As  a  general  rule, 
where  a  complainant  amends  his  bill  the  de- 
fendant in  the  case  should  answer  tbe 
amended  bill,  or  a  rale  should  be  laid  -upop 
him  to  answer,  before  the  cotirt  proceeds  to  a 
bearing  of  tbe  oause.  This  is  tbe  i^e  an- 
nounced hi' Gage  t.  Brow^,  125  IlL  522, 17  N. 
E.  754,  and  nothing  more.  But  this  rule  beuf 
no  application  to  tbe  facts  of  this  case.  Here 
tbe^  vi^ere  a  aumber  of  defendants.  Gage 
was  relying  on  a  tax  title,  but  tbe  defendant 
Hanus  bad  no  interest  whatever  in  tbe  tax 
title,  and  did  not  rely  upon  it  as  a  defense  or 
otherwise.  Xhe  ame9dment  ot  tbe  bill  relat- 
ed to  Gage,  and  his  interest  in  the  litigation, 
and  to  nothing  else.  He  was  ruled  to  answer 
the  amended  bill  because  tbe  amendipent  af- 
fected him  alone.  Harms  was  at  liberty  to 
answec  the  amended  l;>ill,  if  he  saw  proper; 
but,  as  be  was  in  no  manner  affected  by  the 
amendment,  no  reason  existed  for  an  answer 
from  him,  and  none  was  put  in.  He  was  in 
no  manner  injured  by  npt  being  ruled  to  an- 
swer the  amended  blU,  and  we. perceive  no 
ground  upon  which  he  can  claim  that  the 
court  erred  in  proceeding  to  a  hearing  with- 
out bis  answer. 

But  it  is  said  tbe  decree  finds  that  tbe  tax 
title  under  sale  of  1882  did  not  rest  upon 
complainant's  part  of  tbe  land,  but  that  it  was 
a  charge  and  lien  on  tbe  undivided  half  of  tbe 
lot  owned  by  plaintiff  In  error,  Harms,  Xliis 
is  a  misapprehntsion  of  tbe  decree.  That 
part  of  the  decree  bearing  on  tbe  sale  of  1882 
is  as  follows:  "That  tbe  said  tax  deed  from 
tbe  county  deilc  of  Oook  county,  dated  on  oc 
about  March  2,  1885,  to  si^id  Asabd  Gage, 
which  la  recorded  in  Book  1,560,  at  page  471, 
is  invalid,  anil,  and  void;  that  it  was  isaued 
on  a  sale,  August  28, 1882,  for  the  nonpayment 
of  tb«  state  and  county  taxes  for  the  year 
1881  on  said  Heniy  Harms'  undivided  lialf  of 
said  premises,  and  not  on  said  Jacobs'  half; 
that  all  the  taxes  on  said  Jacobs'  half  of  said 
premises,  for  the  yeaz  1881,  were  duly  paid 
before  said  tax  sale; '  and  that  said  sale  and 
said  deed  were  of  aaid  .Hama''  undivided  ttalf , 


and  not  of  said  Jacoba'  undivided  half.  Of  said 
premises;  that  as  to  said  Harms,  and  bis  un- 
divided half  of  said  premises,  said  tax  deed 
is  also  invalid,  null,  and  void,  and  a  cloud  up- 
(n  his  title."  iTnder  the  finding  of  the  court^ 
that  the  tax  title  was  null  and  void  as  to 
plaintiff  in  error,  we  fail  to  see  how  be  can 
complain  of  the  decree. 

It  is  also  claimed  that  the  iM>art  erred  in  ie>- 
fuBli^  the  .application  of  Harms  to  answer 
on  the  26th  4ay  of  April,  1894,  except  uppn 
condition  that  he  should  pay  complainant's 
Boli<:itor  $150.  The  heairing  on  this  case  com- 
menced on  the  1st  day  of  May,  1894.  The  cer- 
tifioate  of  evidence  fails  to  show  that  Harms, 
at  any  time  before  tbe  hearing,  asked  leave 
to  file  an  apswOT,  and  that  the  court  denied 
the  leave,  or  granted  i^  on  terms.  Nor  is 
there  any  ruling  of  .the  court  on  that  question 
incorporated  in  the  certificate  of  evidence. 
There  is  therefore  nothing  in  this  branch  of 
the  case,  in  the  record  prcqper,  upon  which  an 
objection  can  be  predicated.  The  clerk  of  the 
court  has  copied  into  the  transcript  tbe  f(d- 
lowlng  order,  entered  on  tbe  26th  day  of  Ainil, 
1894;  "On  motion  of  solicitor  of  Henry 
Harms,  it  is  ordered  that  leave  be  granted 
said  Henry  Harms  to  file  an  amended  answer 
to  the  complainant's  bill  of  complaint,  on  oop- 
dltlon  that  said  Harms  pay  to  complainant's 
soUdtor  *  •  *  $150.  before  filing  aaid 
amended  u^awer."  Should  it  be  conceded  that 
this  order  is  properly  before  us  for  considera- 
tion, so  far  as  appears  ttUs  order  was  enter- 
ed upon  tbe  nnneet:  of  ECarms,  aud.  having 
been  made  at  his  request,  be  cannot  complain. 
In  granting  leave  to  aoMi^  pleadings,  courts 
may  impoee  reasonable  terms,  but  we  are 
aware  of  no  authority  which  would  sanction 
an  order  allowing  an  amended  answer  to  be 
filed  only  upon  condition  of.  payment  of  so- 
licitor's fees.  But  tliat  queation  la  not  pre- 
sented by  this  record. 

The  decree  was.  entered  on  the  2d  day  of 
May,  1894.  The  commissiooer's  report  divid- 
ing the  land  was  filed  and  approved  May  7th. 
On  the  19th  day  of  May,  Harms  entered  bis 
motion  to  vacate  the  decree,  and  for  leave  to 
answer.  This  mption  the  court,  overruled, 
and.  the  ruling  is  relied  upcm  as  error.  This 
motion,  and  the  ruling  of  tbe  court  thereon, 
were  incorporated  in  the  certificate  of  evi- 
d^ice,  and  hence  the  decision  of  the  court  on 
the  motion  is  property  before  us  for  decision. 
The  defendant  presented  with  bis  motion  an 
answer,  which  he  proposed  to  file.  In  this  an- 
swer be  (daims  to  be-  tbe  owner  of  tbe  entire 
lot,  and  undertakes  or  proposes  to  set  up  a  de- 
fense' entirely  new.  As  has  been  seen,  tbe 
bill  in  this  case  was  filed  on  the  4th  day  of 
May,  1892.  On  the  31st  day  of  the  following 
October,  the  defendant  Henry  ELarms  answer- 
ed tbe  bill,  in  which  he  only  claimed  an  un- 
divided half  of  the  lot.  As  to  tbe  other  un- 
divided half,  he  set  up  no  claim  or  title  what- 
soever, nor  did  he  deny  that  complainaut 
owned  tbe  other,  undivided  half.  The  cause 
dragged  along  in  court  for  a  period  of  two 
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years,  Harms  making  no  effort  to  amend  his 
answer  or  set  up  a  new  defense  before  It  was 
called  for  trial.  During  a  period  of  two  years, 
Harms  was  at  liberty  to  set  up  any  defense  he 
chose,  and  prepare  for  trial.  The  time  and 
opportunity  seem  to  have  been  ample.  Hav- 
ing failed  to  do  so,  without  any  reasonable  ex- 
cuse, can  he,  after  a  trial  and  decree,  come  In, 
and  set  aside  what  has  been  done,  and  be  al- 
lowed to  set  up  a  new  defense?  The  answer 
to  this  Is  obvious.  In  AUen  v.  Smith,  72  IIL 
333,  where  a  bill  In  equity  was  filed  to  obtain 
a  new  trial  In  an  action  at  law.  It  was  held 
that  courts  of  equity  never  grant  relief  wh«i 
the  complainant  has  been  guilty  of  laches  in 
defending  the  suit  at  law.  In  (X'der  to  obtain 
relief,  be  must  use  all  reasonable  efforts  to 
prepare  and  make  his  defense  at  law,  and 
must  be  prevented  by  acddoit,  mistake,  or 
fraud.  See,  also.  Fuller  v.  Little,  69  IlL  229. 
Here  the  negligence  of  the  defendant  Harms 
Is  Inexcusable,  and  we  perceive  no  ground 
why  a  rehearing  should  have  been  granted. 

It  Is  also  claimed  that  the  court  erred  In 
proceeding  to  a  hearing  without  bringing  in 
the  personal  representatives  of  John  Uage, 
and  having  his  title  adjudicated.  It  seems 
that  John  Gage  and  others  were  originally 
made  parties  to  the  bill,  xmder  an  allegation 
that  they  claimed  some  interest  In  the  prem- 
ises. Asahel  Gage  set  up  in  his  answer 
that  John  Gage  died  before  the  bill  was  filed. 
It  nowhere  appears  In  th^  record  that  John 
Gage  had  any  title  or  interest  In  the  land 
Involved,  and,  if  he  had  no  interest,  neither 
he  nor  his  heirs  were  necessary  partiea 

Asahel  Gage  was  made  a  party  to  the  bill, 
and  it  is  claimed  that  the  court  erred  in 
holding  invalid  three  certain  tax  deeds  which 
it  was  claimed  were  in  the  land  in  contro- 
versy. As  has  been  seen,  on  the  24th  day  of 
January,  1893,  Asahel  Gage  Interposed  to  the 
amended  bill  three  pleas  In  bar,  setting  up 
three  tax  deeds,  which  may  be  designated 
"Nos.  2,  3,  and  4."  These  three  pleas  were 
set  down  for  argument,  and,  upon  being 
heard,  the  court  entered  Judgment  on  the 
pleas  against  the  defendant  Asahel  Gage. 
These  tax  deeds  (Nos.  2,  3,  and  4)  conveyed 
"the  undivided  half  of  lot  20,  in  the  west 
half  of  the  northeast  quarter  of  the  northeast 
quarter  of  Sec.  28,  in  township  41  north, 
range  13  east  of  the  tlilrd  principal  meridian, 
situated  in  Cook  county,  Illinois,"  which  Is 
not  the  property  in  controversy;  and  hence 
the  court  held  that  the  three  tax  titles  set  up 
in  the  pleas  were  no  bar  to  complainant's 
bill.  Subsequently  Gage  answered  the  com- 
plainant's bill,  and  set  up  In  his  answer 
these  three  tax  titles;  but  on  the  hearing  the 
court  held  that  the  tax  sales,  and  titles  there- 
under, presented  no  defense,  and  decreed 
accordingly.  So  far  as  appears,  the  decree 
was  fully  warranted,  from  the  facts  before 
the  court  As  the  three  tax  titles  were  not 
on  the  land  involved,  they  could  form  no  de- 
fense whatever  to  the  case  made  by  the  com- 
plainant. 


Complaint  is  made  because  the  court  pro- 
ceeded to  adjudicate  as  to  the  three  tax  titles, 
without  requiring  the  complainant  to  amend 
his  blU  and  point  out  the  defects  relied  upon 
to  defeat  them.  In  the  pleas  filed  by  Gage, 
and  also  in  his  answer.  In  which  he  sets  up 
three  tax  titles,  it  clearly  appears  that  the 
land  sold,  and  upon  which  he  obtained  deeds, 
was  not  the  land  involved  in  this  case.  As 
the  defect  which  defeated  the  tax  titles  fully 
appeared  in  the  answer  of  Gage,  there  was 
no  necessity  for  an  amendment  to  the  bill 
pointing  out  defects  which  already  speared 
from  the  answer,  and  also  from  the  pleas. 

As  respects  the  tax  title  derived  from  a 
sale  of  1882  for  the  taxes  of  1881,  set  up  in 
Gage's  answer,  but  little  need  be  said.  At 
the  tax  sale  the  undivided  half  of  lot  1  was 
sold,  but  whether  the  land  sold  was  the  undi- 
vided half  which  was  claimed  by  the  com- 
plainant, Jacobs,  or  the  other  undivided  half, 
which  belonged  to  Harms,  did  not  appear 
from  the  tax  deed  held  by  Gage.  But  on  the 
hearing  the  complainant  proved  that  the 
taxes  for  the  year  1881  oil  the  undivided 
half  owned  by  him  were  paldi  and,  as  the 
taxes  were  paid,  the  court  held  that  the 
sale  and  deed,  so  far  as  complainant's  land 
was  concerned,  were  invalid.  We  i)ercelTe 
no  error  in  this  finding  of  the  court  If  the 
taxes  on  the  undivided  half  of  the  lot  owned 
by  Jacobs  were  paid,  the  land  was  not  Bnl>- 
Ject  to  sale;  and,  so  far  as  Jacobs  was  con- 
cerned, the  court  properly  set  the  sale  aside. 
It  will  be  seen  by  the  decree  that  the  court 
also  held  the  sale  Invalid  as  to  the  undivided 
half  of  the  lot  held  by  Harms,  but  if  the 
court  erred  in  this  regard,  it  is  an  error  in 
favor  of  plaintiff  in  error.  Harms,  and  he 
cannot  complain  of  the  action  of  the  court 
in  that  regard. 

It  is  also  claimed  that  the  court  erred  In 
proceeding  to  a  hearing  in  the  case  without 
first  making  Edward  J.  Harms  a  party.  It 
seems  that  some  time  after  Asahel  Gage  liad 
answered  the  bill,  he  died  testate,  derising 
all  of  his  proper^  to  his  widow,  Helen  S. 
Gage.  His  death  was  suggested,  and  his 
widow  and  devisee  made  a  party  to  the  biU. 
She  put  In  an  answer  in  which  she  dlBclosed 
the  fact  that  Gage,  before  his  death,  liad 
conveyed  all  his  Interest  In  the  property  to 
Edward  J.  Harms.  She  therefore  dischiimed 
all  Interest  in  the  subject-matter  of  the 
litigation.  After  Edward  J.  Harms  acquired 
a  deed,  if  he  had  disclosed  that  fact  to  the 
court  In  some  appropriate  manner,  and  asked 
to  be  made  a  party,  it  would  have  been 
proper  for  the  court  to  have  granted  his  re>- 
quest,  but  the  complainant  waa  under  no 
obligation  to  make  him  a  party.  It  is  a  fa- 
miliar rule  of  law  that  Edward  J.  Ehirms, 
who  acquired  the  title  of  Gage  pending  the 
suit,  took  it  subject  to  whatever  decree  the 
court  might  ultimately  render  in  the  case. 
Dickson  V.  Todd,  43  111.  507. 

As  to  the  evidence  introduced  on  the  trial, 
it  will  not  be  necessary  to  refer  to  it  here. 
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It  la  snffident  to  say  Oat  Hie  evMence  was 
ample  to  anataln  the  decree.  The  decree  of 
the  circuit  coart  wU  therefore  be  affiimed. 
Affinned. 


<]»  111.  Its) 

HUMBLE  T.  OTJftTIS  et  al.i 
(Supreme  Court  of  IllinoiB.     Oct  11,  1895.) 

MoRTOASCa— IRHOOBNT  ASSIOKEK — RiOHC  TO 

ENroRCS  Lien. 
An  Innocent  purchaser  of  a  note  before 
maturity,  which  is  secured  by  a  mortgage  duly 
recorded,  may  enforce  hia  lien  against  the  prop- 
erty, though,  as  between  the  mortgagor  and  his 
immediate  grantor  of  the  fee,  the  mortgagor's 
title  was  ritlated  by  frand. 

Appeal  from  appellate  court.  First  dlstricc 
BUI  by  M.  A.  Hmuble  against  S.  A.  Cur- 
tis and  others  for  an  accounting  and  injunc- 
tion. From  a  Judgment  (67  111.  App.  513)  re- 
versing a  decree  in  favor  of  plaintiff,  she 
appeals.    Affirmed. 

On  the  26th  day  of  September,  1885,  appel- 
lant, Margaret  A,  Humble,  instituted  a  suit 
in  equity  in  the  circuit  court  of  Cook  county. 
In  the  bill  she  alleges,  among  other  things, 
that,  by  fraud  and  imposition  practiced  on 
her  by  one  James  M.  Allen  and  H.  H.  Arm- 
stead,  she  was  induced  to  convey  two  lots 
to  said  Allen,  in  payment  for  stock  in  the 
Frisco  Consolidated  Mining  Company,  sold 
to  her  by  the  company  for  the  agreed  price 
of  $2,500,  which  Btoclt,  it  Is  averred,  was 
wholly  worthless.  The  lots  are  fully  de- 
scribed in  the  bill,  but  they  are  referred  to 
in  the  argument  as  lota  Noe.  37  and  38.  Com- 
plainant's conveyance  to  Allen  was  made  ou 
December  8,  1$83.  On  September  15.  1884, 
it  Is  averred,  Allen  and  wife  and  H.  H.  Arm- 
stead  and  wife  Joined  in  a  conveyance  of 
the  lots  to  one  J.'  B.  Armstend,  who  execut- 
ed two  trust  deeds;  one  conveying  lot  38  (be- 
ing the  one  here  ifi  question),  and  the  other, 
the  adjoining  I6t  37,  each  running  to  one 
Fay,  and  given  to  secure  a  principal  note 
of  $1,500  on  each  lot.  Bach  of  said  prin- 
cipal notes  bears  date  September  1,  1884, 
and  Is  payable  five  years  thereafter,  with  in- 
terest according  to  tenor  of  coupons  annexed 
to  said  J.  B.  Armstead's  own  order,  and  by 
him  indorsed.  It  Is  further  alleged  that  on 
July  25,  1885,  J.  B.  Armstead  conveyed  lot 
37  to  Hattie  J.  Harvey,  and  on  the  same 
day  lot  38  (the  one  here  In  question)  to  Ida 
6.  Williams,  each  conveyance  being  subject 
to  the  trust  deed  on  the  lot  embraced  there- 
in, which  the  said  grantees  respectively  as- 
sumed, and  agreed  to  -pay.  The  bill  also 
charges  that  J.  B.  Armstead,  brothier  of  H. 
H.  Armstead,  was  a  man  of  no  pecuniary 
means;  tliat  he  took  title  to  the  property 
In  question  without  consideration,  and  with 
full  knowledge  on  his  part  of  compIainant*a 
equities;  that.  In  Incumbering;  and  dispos- 
ing of  said  property,  he  was  acting  as  the 
mere  tool  and  agent  of  his  brother,  for  the 

t  Rdiearing  denied  March  13,  1886. 


purpose  of  placing  the  property  beyond  the 
reach  of  complainant;  that  H.  H.  Armstead 
and  Allen  are  the  holders  and  Owners  of  the 
notes  aforesaid,  executed  by  said  J.  B.  Ann- 
stead,  and  secured  by  said  trust  deeds  to 
Fay;  that  they  were  the  actual  vendors  in 
Interest  of  said  lots;  that  said  notes  are 
still  wholly  impaid;  and  that  complainant  is 
entitled  to  the  proceeds  of  said  sales  to  the 
extent  of  |2,500,  the  value  of  her  lots  at  the 
time  of  their  conveyance  to  Allen;  that  she 
had  tendered  the  stock  to  the  company,  and 
demanded  a  reconveyance  of  said  real  estate, 
which  had  been  refused.  The  bill  makes 
James  M.  Allen,  H.  H.  Armstead,  J.  B.  Arm- 
stead, J.  Edwards,  Fay  and  Albert  K  Story 
(successor  in  tmst),  the  Frisco  Omsolidated 
Mining  Company,  Hattie  J.  Harvey,  and  Ida 
O.  Williams  defendants.  The  prayer  is  for 
an  accounting  between  complainant  and  all 
of  tbe  defendants;  that  Armstead  and  Allen 
be  enjoined  from  negotiating  or  putting  the 
notes  out  of  their  possession;  that  Harvey 
and  Williams  be  restrained  and  enjoined 
from  paying  the  indebtedness  assnmed  by 
them;  that  the  contract  entered  into  between 
complainant  and  the  company  be  annulled; 
that  the  court  decree  to.  complainant  an  Inta- 
est  and  claim  in  each  of  said  lots,  to  the  ex- 
tent of  $1,250,  according  to  the  tenor  of  the 
notes  assumed  and  agreed  to  be  paid  by  raid 
Harvey  and  WlUiams;  and  for  general  re- 
lief All  the  defendants  to  Mrs.  Hnmble's 
bill  made  default,  except  Harvey  and  Wil- 
liams, who  answered,  denying  all  knowledge 
of  the  fraud  i>erpetrated  on  appellant,  and 
also  as  to  the  other  matters  ailleged  in  the 
bill,  except  as  to  th'e  conveyances  to  them, 
the  execution  of  wUch  they  admit  They 
allege  that  they  were  bona  fide  purchasers 
Of  the  property  in  question,  subject  to  the 
trust  deeds  mentioned  in  the  bill,  which  they 
admit  were  assumed  by  them  respectively, 
as  therein  set  forth.  The  case  having  been 
referred  to  the  master  in  chancery,  a  large 
quantity  of  evidence  was  taken;  but  be- 
fore a  hearing  was  had,  Sarah  A.  Curtis,  ap- 
pellee herein,  on  January  20,  1888,  filed  a 
bill  In  the  superior  court  of  Cook  county  to 
foreclose  the  trust  deed  executed  by  J.  B. 
Armstead  on  lot  38;  and  another  snit  was 
brought  in  the  same  court  by  Sarah  W.Al- 
my,  to  foreclose  the  other  trust  deed  on  lot 
37.  After  the  filing  of  these  bills,  Ida  U. 
Williams,  who  had  purchased  the  lot  de- 
scribed In  the  trust  deed  sought  to  be  fore- 
closed, filed  on  July  2,  1889,  In  the  suit 
brought  by  Mrs.  Humble,  a  cross  bill,  Ih'  the 
nature  of  a  bill  of  interpleader.  In  that 
cross  bill,  Mrs.  Williams  set  up  the  bringing 
of  the  two  suits  described,  one  by  Mrs.  Hum- 
bte,  the  o1±ier  by  Miss  Curtis,  and  asked 
that  she  might  be  permitted  to  pay  Into 
court  the  money  due  on  the  note  held  by 
Miss  Curtis  and  on  the  other  notes,  and 
that  Mrs.  Humble  and  Miss  Curtis  and  the 
unlmown  holders  of  the  other  notes  be  or- 
dered to  interplead,  and  have  their  claims  to 


Digitized  by  LjOOQ  IC 


750 


NORTHEASTEH^  BEFOST^B,  Tol.  43. 


(hl 


tbat  fund  determined.  Thereupon  an  order 
was  entered  on  July  IS,  1889,  directing  Mrs. 
Williams  to  pay  the  money  Into  court,  ajad 
enjoining  Miss  Curtis  from  further  prosecut- 
ing any  action  to  collect  her  note.  Mrs.  Har- 
vey, the  purchaser  of  the  other  lot,  also  filed 
In  the  suit  brought  by  Mrs.  Humble  a  cross 
bill  similar  to  the  one  filed  by  Mrs.  Williams, 
^nd  a  similar  order  was  entered  directing 
Mrs.  Harvey  to  pay  Into  court  the  money 
due  upon  the  note  secured  by  deed  of  trust 
on  her  lot  The  cross  bills  of  Williams  and 
Harvey  were  treated  as  bills  of  interpleader. 
Mrs.  Humble  answered  both  bills,  setting  up 
suhstantlally  the  same  matter  set  up  in  her 
original  bill.  The  answers  of  Mrs.  Almy  and 
Miss  Curtis  set  up  that  they  were  purchas- 
ers in  good  faith  and  for  value,  without  any 
notice  of  the  pretended  claim  of  Mrs.  Hum- 
ble, or  of  the  alleged  fraud  upon  which  her 
pretended  claim  was  based.  Upon  the  Issues 
thus  formed,  a  hearing  was  had,  resulting 
in  a  decree  in  favor  of  Mrs.  Humble,  the 
complainant,  for  $750  In  each  case.  To  re- 
verse this  decree,  Sarah  A.  Curtis  appealed 
to  the  appellate  court,  where  the  decree  was 
reversed,  and  a  Judgment  entered  directing 
the  money  in  court  be  paid  Sarah  A.  Curtis, 
and  tbat  the  original  bill  of  Margaret  A. 
Humble  be  dismissed. 

Monk  &  Elliott  and  Smoot  &  Eyer,  for  ap- 
pellant Moran,  Kraus  &  Mayer,  for  appel- 
lees. 

CRAIG,  a  J.  Caft€«r  stating  the  facts).  The 
argument  in  this  case  has  taken  a  wide  range, 
and  many  things  have  been  discussed  In  the 
argument  which.  In  the  view  we  take  of  it 
will  not  be  necessary  to  consider.  We  shall 
not  therefore  undertake  to  follow  counsel  In 
their  argument,  and  consider  all  the  ques- 
tions raised  and  discussed.  Ida  G.  Williams, 
who  purchased  lot  38,  and  assumed  the  pay- 
ment of  a  deed  of  trust  on  the  lot  given  to  se- 
cure a  principal  note  of  $1,500,  which  had 
been  executed  by  J.  B.  Armstead  under  decree 
of  court  paid  the  amount  of  the  note  into 
court;  and  the  question  Involved  In  this  case 
is  whether  this  money  belongs  to  Sarah  A. 
Curtis,  the  purchaser  of  the  note  and  deed 
of  trust  or  whether  the  fund  can  be  reached 
by  the  complainant  In  the  blU,  Margaret  A. 
Humble,  to  satisfy  an  alleged  claim  she  holds 
against  the  Frisco  Consolidated  Mining  Com- 
pany, James  M.  Allen,  and  H.  S,  Armstead, 
arising  from  a  fraudulent  sale  of  mining 
stock  f<M:  the  two  lots  Nos.  37  and  38,  which 
she  traded  for  certain  shares  oif  stock  in  said 
company. 

Whether  there  was  such  fraud  in  the  ex- 
change of  the  stock  for  the  lots  as  would  au- 
thorize the  complainant  to  rescind  the  sale 
and  receive  her  property  Is  a  question  we 
shall  not  stop  to  consider.  Conceding  that, 
the  complainant  was  defrauded  In  the  ex- 
change of  her  lota  for  mining  stock,  she  can-, 
not. recover  them,  as  against  inupcent  persons. 


who  b,i,ve  acquired  rlj^ts  In  the  property.  It 
Is  conceded  that  Ida  6.  Williams  purchased 
the  lot  In  good  faith,  without  notice  that 
complainant  had  any  rights  of  any  character 
in  the  property;  and,  so  far  as  she  is  con- 
cerned, she  is  entitled  to  hold  the  property. 
But,  when  Mrs.  Williams  purchased,  there 
was  an  outstanding  note  for  $1,500,  executed 
by  J.  B.  Armstead,  secured  by  a  mortgage 
or  deed  of  trust  on  the  lot  which  she,  as  a 
part  of  the  purchase  money,  assumed  and 
agreed  to  pay;  and  Sarah  E.  Curtis,  the  ap- 
pellee, claims  to  be  an  innocent  holder,  hav- 
ing acquired  the  note  before  maturity,  for 
full  value.  As  has  been  seen,  the  two  lots 
were  conveyed  to  James  B.  Armstead  on  Sep- 
tember 1,  1884;  and,  upon  securing  the  title, 
Armstead  executed  a  trust  d^  .on  each  of 
the  lots  to  J.  E.  Fay,  trustee,  to  secure  a  note 
of  $1,500.  The  two  notes  were  signed  by 
Armstead,  and  payable  to  bearer'In  five  years 
from  date.  On  the  25th  day  of  July,  1885, 
James  B.  Armstead  conveyed  lot  37  to  Hattie 
J.  Harvey;  and  she,  as  a  part  of  the  pur- 
chase money,  assumed  and  agreed  to  pay  the 
$1,500  deed  of  trust  which  Armstead  had  pre- 
viously placed  on  the  lot  On  the  same  day, 
be  sold  lot  38  to  Ida  G.  Williams,  and  she  as- 
sumed and  agreed  to  pay  the  note  secured 
by  de^d  of  trust  on  the  property.  H.  H.  Arm- 
stead testified  that  In  April  or  May,  1886,  he 
sold  these  two  notes  secured  by  the  deed  of 
trust  to  James  B.  McPherson,  who  held  them 
imtll  October  29,  1885,  when  he  sold  them  to 
Miles  Alma,  for  $2,9(^  and  broker's  commis- 
sion. Mr.  Alma,  who  made  the  purchase, 
testified  as  follows:  "I  am  in  the  real-estate 
apd  loau  business.  Was  In  the  same  busi- 
ness in  1885.  I  know  Mrs.  Alma  and  Miss 
Curtis,  parties  to  this  suit  I  bought  the 
notes  and  trust  deed  signed  by  James  B.  Arm- 
stead, and  Introduced  here  In  evidence.  This 
book  Is  my  check  book,  and  shows  the  checks 
I  made  out  during  18S1  and  1885.  Mr. 
Payne  was  the  broker  who  brought  these  pa- 
pers to  me  from  Mr.  Gardner.  Mr.  Payne 
offered  the  papers  to  Mr.  Gardnw,  who  room- 
ed In  the  same  office  with  me.  Mr.  Gardner 
turned  the  matter  over  to  me,  and  I  bought 
the  papers  through  Mr.  Payne.  I  examined 
the  property,  and  made  up  my  mind  what  1 
would  give  for  the  paper,  and  told  Mr.  Payne. 
He  brotight  the  abstract,  and  I  examined  It. 
The  next  day  Payne  came  In  with  Mr.  Arm- 
stead, and  I  told  hlpi  what  I  would  give  him 
for  the  paper;  and  Mr.  Payne  said  that  they 
would  have  to  go  and  get  the  paper.  Mr.  H. 
H.  Armstead  said  he.  didn't  own  the  papers, 
and  they  went  ott  together  to  get  them. 
They  came  back  with  the  mortgages  and 
the  notes.  I  gave  them  a  check.  Mr.  Arm- 
stead' said  J-  It-  McPherson  owned  the  pa- 
pers. iBe  said  so  when  I  asked  to  whom  the 
check  should  be  made.  .He  answered:  'To 
the  owi;er,  J.  R.  McPherson.'  I  made  a 
check  'for  $2,905,  the  net  amouttt,  October  29, 
ISSS.  I  made  out  a  check  at  the  same  time 
for  Payne,  for  $22.50,  and  another  to  Gard- 
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tter,  for  |22.S0,'  for  commla^onBl  -Vh^  stal) 
shows  the  cfaieck  was  made  oat  to  tiie  order 
of  J.  R.  McPhereon.  The  check  came  hack 
canceled  from  the  bank."  The  witness  also 
tesdfled  that  the  abstract  showed  nothing 
In  regard  to  any  litigation  concerning  the 
notes;  that  neither  Mrs.  Alma  nor  Curtis 
knew  of  the  purchase  until  after  it  was 
made;  that  the  notes  were  bought  wtth  their 
money. 

It  will  be  remembered  that  the  bill  of  the 
complainant  was  not  filed  until  September 
25,  1885,  and  neither  J.  R.  MePherson,  Sarah 
A.  Curtis,  nor  Mrs.  Alma  was  made  a  party 
to  the  bill.  Now,  it  is  a  plain  proposition,  if 
MePherson  purchased  the  notee  in  AprH  or 
May,  1885,  as  testified  by  H.  H.  Armstead, 
he  would  be  a  bona  fide  holder,  and  would 
not  be  affected  by  the  frauds  perpetrated  up- 
on the  complainant  by  Allen  and  Armstead; 
and,  if  he  was  a  bcaa  fide  holder,  the  pur- 
chase of  Miss  Curtis  and  Alma  before  the 
notes  were  due,  for  full  value,  would  entitle 
them  to  protection, .  as  innocent  purchasers 
of  commercial  paper  before  maturity.  It 
niay  be  that  H.  H.  Armstead  testified  falsely 
in  regard  to  the  sale  of  the  notes  to  MePher- 
son, but  we  find  no  snfilcient  eridence  in  the 
i-ecord  to  impeach  his  testimony.  The  alleged 
want  of  means  on  the  part  of  MePherson, 
and  the  fact  that  he  was  engaged  in  taking 
care  of  Armstead's  horses  at  about  the  time 
the  purchase  was  alleged  to  have  been  made, 
'cannot  be  regarded  as  sufficient  to  overcome 
tlte  positive  evidence  of  Armstead  in  ref- 
erence to  the  sale  of  the  notes.  Moreover, 
the  evidence  of  Armstead  In  regard  to  the 
sale  aeems  to  be  corroborated  by  the  fact 
that,  five  or  six  months  after  the  alleged  sale, 
the  notes  are  foimd  In  Mcpherson's  pos- 
session; and  he,  through  his  agent,  s(4d  them 
to  Alma.  The  fact  that  MePherson  was  the 
holder  of  the  notes  in  October,  1885,  raises 
the  presumption  tliat  he  was  a  bona  fide 
holder.  Matson  v.  Alley,  141  lU.  284,  31  N. 
S).  419.  Miles  Ahna  testified  that  on  Octo- 
l>er'2&,  1885,  he  purchased  the  notes  from  J. 
R.  McPherscm,  and  made  out  a  check  in  his 
name  in  payment  fctr  them.  This  evidence 
Is  not  contradicted  by  the  evidence  of  any 
other  witness. 

'  The  fact  that  the  note  which  appellee  pur- 
chased was  secured  by  deed  of  trust  did  not 
deprive  her  of  the-  right  to  protection  as  an 
innocent  purchaser.  Upon  the  purchase  of 
the  note  before  maturity,  the  mortgage  or 
-deed  at  trust  given  to  secure  the  note  passed 
-  to  her  as  an  incident  of  the  debt;  and,  upon 
a  failure  to  pay  the  note,  she  would.be  enti- 
tled to  foreclose  the  mortgage.  It  may  he 
true  that  appellee  took  the  mortgage  subject 
to  the  equitable  defenses,  if  any  existing,  in 
favor  of  the  mortgagor;  but  it  cannot  be 
held  that  she  took  the  mortgage  subject  to 
equities  existing  in  favor  of  third  parties. 
In  Himrod  v.  Oflman,  147  IlL  293,  35  N.  K. 
.373,  in  the  consideration  of  a  similar  ques- 
-tlon.  It  is  said:  "That  he  [the  assignee]  would 


ttike  the  mortgage  subject  to  the  equitable 
defenses  existing  in  favor  of  the  mortgagor 
is  settled  in  Olds  v.  Oummlngs,  31.  Ii;.  188, 
and  numerous  other  cases. '  Thereason'  there 
given  l8  that  It  is  the  duty  of  the  purchaser 
of  a  mortgage,  it  not  being  assignable,  so  as 
to  vest  the  legal  interest,  to  inqtire  of  the 
mortgagor  If  there  be  any  reason  why  It 
should  not  be  paid.  But  we  there  said:  'He 
Should  not  be  required  to  inquire  of  the  whole 
world  to  see  if  some  one  has  not  a  latent 
equity  which  might  be  interfered  with  by  his 
purchase  of  the  mortgage;  as,  for  iastancc^ 
a  cestui  que  trust,'— citing  Murray  v.  Lyl* 
btim,  2  Johns.  Gh.  441;  Mott  v.  Clark,  9  Pa; 
St.  89G;  PryM  v.  Wood,  31  Pa.  St  142.  la 
the  first  of  these  cases,  it  is  said  by  Chancel- 
lor Kent:  'It  is  a  genenel  and  well-settled 
principle  that  the  assignee  of  a  diose  in  ac- 
tion takes  it  subject  to  the  same  equities  it 
was  subject  to  in  the  hands  of  the  assignor. 
But  this  rule  Is  generally  understood  to  mean 
the  equity  residing  in  tlie  original  obUgor, 
and  not  an  equity  residing  in  some  person 
against  the  assignor.'  •  *  *  The  question 
involved  came  directly  before  this  court  in 
Silverman  v.  Bullock,  98  QI.  11;  and,  upon 
kutliority  of  cases  before  mmtioned,  it  was 
held:  That  the  assignee  of  a  laortgage  takes 
it  subject  only  to  the  equities  existing  in 
favor  of  the  mortgagor,  as  against  the  as- 
signor,  and  not  subject  to  latent  equities  In 
fav(»  of  third  persons  in  the  subject  Involved 
in  the  assignment,  of  which  he  had  no  no- 
tice.'"  We  do  not  think  appellant  was  en- 
titled to  relief  against  appellee  Sarah  A.  Cnr- 
tls;  and  the  judgment  of  the  appellate  ooort 
will  be  affirmed.     Affirmed, 


.   (160  III.  i»S) 
SPRINGER  T.  BIGPORD. 
(Supreme  Court  of  Illinois.     March  28,  1896.) 

OABHISHMEltT— InTBKVBHTION— FSAUnULBIlT  OOM- 
VBTANOS. 

1.  In  gamlAment,  a  third  person  claiming 

Eroperty  affected  thereby  may  Interplead,   and 
ave  bis  rights  determined  in  the  same  action. 

2.  A  bill  of  sale,  pnrporting  to  be  executed 
by  a  corporation,  signed  by  its  vice  president, 
with  the  corporate  seal  afBxed,  is  admissible  in 
evidence,  without  proof  of  the  authority  of  the 
vice  president  to  execute  it  55  111.  App.  198, 
affirmed. 

3.  A  claimant  who  interpleads  in  garnish- 
ment, claiming  property  wliich  has  l>een  seized 
in  such  prooeedmg,  is  a  stranger  to  the  record 
between  the  original  parties,  and  not  chargeable 
with  the  adrntasion  of  any  facts  shown  thereby. 
66  III.  Ank  198,  affirmed. 

4.  A  conveyance  of  property  cannot  be  at- 
tacked as  fraudulent  by  one  not  a  creditor  of  the 
grantor  at  the  time  the  conveyance  is  made,  nn- 
less  it  is  merely  colorable,  and  the  debtor  atill 
has  rights  in  the  i;ffopert7. 

Appeal  from  appellate  court.  First  district 
Action  by  Warren  Springer  against  the 
American  Vault,  Safe  &  Lock  Company,  In 
attachment  F.  A.  Bigford  interpleaded, 
claiming  property  sought  to  be  Subjected 
by  garnishment.  Judgment  for  interpleader, 
which  was  affirmed  on  appeal  by  the  appellate 
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court  (%  m.  App.  198),  and  plaintiff  appeals. 
Affirmed. 

W.  J.  Ammen,  for  appellant  D.  H.  Plnney 
and  Wllber,  Eldrlge  &  Alden,  for  appellee. 

garter;  3.  In  this  case,  appellant,  on 
October  20,  1893,  obtained  Judgment  by  de- 
fault against  the  American  Vault,  Safe  & 
Lock  Company,  in  attachment  proceedings 
begun  on  the  3d  day  of  the  same  month  In 
the  circuit  court  of  Cook  county.  The  Co- 
lumbian Bxposltlon  waa  served  as  garnishee, 
and  answered,  to  Interrogatories,  "that,  at 
the  date  of  the  service  of  the  writ  of  attach- 
ment Issued  In  this  cause,  It  had,  as  an  ex- 
hibit, under  contract  to  remain  until  the  dose 
of  the  World's  Columbian  £}2po8ltlon,  six 
safes  of  the  American  Vault,  Safe  &  Lock 
Ccxnpany;  that  the  value  of  the  said  exhibit 
is  unknown  to  this  gamlahee."  After  the 
judgment,  but  at  the  same  time,  Blgford,  the 
^peUee,  appeared  as  a  claimant  of  the  safes 
tn  question,  and  alleged  In  his  interplea  that 
"the  goods  and  chattels,  to  wit,  the  six  safes, 
garnished  In  the  hands  of  the  World's  Colum- 
bian Exposition,  by  Tirtne  of  the  said  writ  of 
attachment  and  garnishment  In  this  behalf, 
were,  at  the  time  the  same  were  garnished, 
and  stUI  are,  the  property  of  the  said  Frank 
A.  Blgford,  and  not  of  the  American  Vault, 
Safe  &  Lo(^  Company ;  and  this  claimant 
avers  that  he,  the  said  daimant,  derived  the 
title  to  said  goods  and  chattels  by  virtue  of 
the  said'biU  of  sale  made,  executed,  and  de- 
livered on,  .to  wit,  the  29th  day  of  July,  1893, 
by  the  defendant;  the  American  Vault,  Safe 
&  Lock  Company,  to  this  daimant,  and  that 
this  claimant  took  possession  of  the  said 
goods  and  chattels,  and  has  had  possession 
thereof  ever  since  the  said  29tb  day  of  July, 
1893,  as  aforesaid."  By  agreement  of  counsel 
the  case  was  tried  by  the  court  without  a 
jury.  The  court  considered  the  right  In  said 
pr<^erty  to  be  In  the  claimant,  Bigford.  On 
appeal  by  appellant  to  the  appellate,  court  for 
the  First  district,  the  judgment  was  alHrmed, 
and  the  appellant  prosecutes  his  further  ap- 
peal to  this,  court 

Many  questions  have  been  raised  and  dis- 
cussed by  counsel  In  their  briefs,  as  they 
were  filed  in  the  appellate  court  whidi  we 
do  not  deem  necessary  to  be  mentioned  here.. 
Appellant  Insisted  In  the  trial  court  and  has 
assigned  for  error  here,  that  the  court  hsus 
no  jurisdiction  to  try  the  right  of  property 
in  tJ^ie  safes  In  question,  but  that  such  Issue 
could  be  tried  only  in  the  county  court,  under 
the  act  providing  for  the  trial  of  the  right  of 
property,  approved  AprU  9,  .1875.  Rev.  St 
1895  (Meyer's  Ed.)  c.  140a.  It  is  a  sufficient 
answer  to  say  that  this  was  a  proceeding  un- 
der the  acts  relating  to  attachment  and  gar- 
nishment which  expressly  provide  that  any 
person,  other  than  the  defendant  who  may 
claim  the  property,  may  appear  and  Inter- 
.  plead,  and  have  his  right  to  the  property  de- 
termined In  the  same  court    Julliard  v.  May, 


130  m.  8T,  22  N.  B.  4T7.  l%e  coort  properly 
refused  to  41sml8s  the  proceedings. 

It  Is  next  urged  that  it  was  error  to  admit 
in  evidence,  against  the  objection  of  appel- 
lant the  writing  purporting  to  be  the  bill  of 
sale  to  appellee  of  the  American  Vault  Safe 
&  Lock  Company,  by  Its  vice  president  with 
the  seal  of  the  corporation  attached.  In  the 
absence  of  proof  that  the  vice  president  was 
authorized  to  execute  the  instrument  The 
Instrument  was  under  the  seal  of  the  corpo- 
ration. We  think  the  ruling  was  not  error, 
in  view  of  the  previous  dedsions  of  this 
court  Sawyer  v.  Cox.  63  m.  130;  Bills  v. 
Stanton.  69  Ol.  61;  Railroad  Co.  v.  Morgan- 
stem,  103  nu  149;  Coal  Co.  v.  Peers,  150  111- 
350-858,  87  N.  B.  937,  and  cases  there  cited. 
Besides,  it  appeared  that  the,  vice  president 
was  In  full  charge  of  the  business  of  Ui(» 
c<»npany  at  Chicago,  and  appellant's  judg- 
ment against  the  company  was  based  on  serv- 
ice of  process  on  him.  The  question  to  be  de- 
termined underthe  Issoe  made  upon  the  Inter- 
pleader was  whether  appellee  or  the  safe  and 
lode  company  was  the  owner  of  the  six  safes 
mentioned  In  the  answer  of  the  garnishee. 
This  was  a  separate  issue  between  the  claim- 
ant and  the  plaintiff  in  the  attachment  and 
one  with,  which  neither  the  defendant  in  the 
attachment  nor  the  garnishee  had  anything 
to  do.  As  said  in  Julliard  v.  May,  130  HI. 
89,  22  N.  E.  477,  the  interpjeadw  should  be 
Inteiposed  while  the  attachment  suit  Is  Ib 
'fieri,  which  would  be  before  or  during  the 
term  at  which  the  final  judgment  la  rendered 
against  the  -  defendant  >  in  the  attachment; 
and  It  was  so  Interposed  at  the  same  term, 
but  after  Judgment  In  the  cas^  at  bar.  Ap- 
pdlee  satisfied  the  burden  of  proof  when  he 
gave  In  evidence  the  bill  of.  sale  and  the  tak- 
ing possession  of  the  property  thereunder. 
To  orercome  the  case  thus  made  by  the 
claimant  appellant  undertook  to  prove  that 
this  transfer  of  the  property  was  fraudulent 
as  to  creditors,— that , It  was  not  a  bona  fide 
sale,  but  merely  colorable.—^ind  certain  facts 
.  and  circumstances  were  shown  having  some 
tendency  to  prove  this  contention.  But  one 
Important  and  essential  element  of  such  proof 
was  .wholly  omitted;  that  Isi  Uiat  api)ellant 
was  a  creditor  of  the  defendant  In  the  at- 
tachm^tt  Af)>eUant  was  not  Injured  by  the 
:  alleged  fraudulent  transfer  unless  he  was  a 
creditor  at  the  vendoti'  and  the  court  could 
not  find  that  he  was  soeta.  creditor  simply 
because  he  had  brought  an  attachment  suit 

It  is  Insisted,  however,  that  before  the  is- 
sue- on  the  Interpleader  was  tried,  judgment 
had  been  entered  in  favcv  of  appellant,  against 
the  company,  and  that  by  his  Intervention 
m  the  cause,  the  daimant  was  charged  with 
notice  of  the  judgment,  and  of  the  pleadingrs 
tn  pursuance  of  which  it  was  entered,  and 
that  judgment  and  pleadings  were  sufficient 
proof  of  the  Indebtedness  to  the  appdlant  and 
when  it  accrued.  We  do  not  think  so.  The 
claimant  was  not  a  party  to  the  judgment, 
and,  as  held  in  JuUlard.r.'  May,  supra,  he- 
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stood  In  tbe  attltode  of  a  stcangcr  to  the 
record.  He  came  only  for  tbe  purpose  of 
ctotmtog  tbe  property  which  appellant  sought 
to  reach  by  tbe  attachment  and  gamlsbment 
He  could  have  Interpleaded  before,  as  well 
as  after,  Judgment.  B£  was  not  called  upon 
to  answer  or  deny- any  allegation  in  the  plead- 
ings that  the  defendant  was  Indebted  to  the 
plaintiff  in  the  attachment.  There  was,  there- 
fore, no  admission  of  record  against  him  of 
sncta  indebtedness.  Had  the  issue  on  tbe  in- 
terpleader been  submitted  to  a  Jury,  the  court 
would  not  have  been  warranted  In  instructing 
the  Jury  that  It  stood  admitted  of  record  that 
the  defendant  was  Indebted  to  the  plaintiff 
in  tbe  amount  stated  In  the  Judgment,  or  <m 
account  of  the  demand  claimed  In  tbe  plead- 
ings In  tbe  attachment.  Tbe  Judgment  was 
not  offered  in  evidence,  and  the  court,  sitting 
as  a  Jury,  conld  no  more  consider  it  than  a 
Jury  could.  Had  the  Judgment  been  given  In 
evidence.  It  might  have  shown  that  appel- 
lant was  a  creditor  at  the  time  of  its  rendi- 
tion; but,  as  tbe  transfer  -v^as  made  upwards 
of  two  months  before,  tbe  proof  would  still 
have  been  lacMng  that  appellant  was  a  cred- 
itor of  tbe  company  when  the  alleged  fraudu- 
lent oonveyanc;  was  made;  and  the  role  Is 
that  subsequent  creditors  cannot  bave  a  con- 
veyance set  aside  as  fraudulent,  unless  It  Is 
merely  colorable,  and,  a  secret  trust  exists  in 
favor  of  the  vendor,  or  It  is  made  with  a 
view  of  defrauding  future  creditors.  Wool- 
drldge  v.  Gage,  68  lU.  157;  Qnffin  v.  Bank, 
74  HL  259;  Crawford  v.  I^ogan.  07  IlL  396; 
Insurance  Oo.  v.  Spaids,  99  HI.  249;  Tunison 
V.  Chamblln,  88  lU.  376;  Jones  v.  ^ing,  86 
m.  225. 

Appellant  made  certain,  offers  of  proof, 
whiph,  on  6bJe(\tion,  were  rejected  by  the 
court,  which,  had  appellant  proved  himself 
a  creditor,  should,  .;^e  think,  bave  been  al- 
lowed. For  example,  notwithstandiag  tbe 
bill  of  sale  purported  to  convey  the  six  safes 
In  question,  and  "all  safes,'  goods,-  chattels, 
and  fixtures  belonging  to  tbe  said  first  party, 
at  their  store,. 309  Dearborn  street,  in  the  dty 
of  Chicago,"  appellant  qffered  to  prove  that 
tbe  company  continued ,  to  x^y  tbe  rent  for 
tbe  store  after  the  claimant  took  possession, 
and  while  he  was  claiming  to  b^  conducting 
the  business  for  himself,  and  even  after  the 
commencement  of  tbe  suit  Unexplained,  this 
evidence.  If  produced,  would,  In  cobnectldn 
with  other  facte  and  circumstances  In  evi- 
dence, have  tended  to  prove  that  the  transfer 
was  only  cplorable,  and  tjiat  the  company  re- 
tained a  beneficial  Interest  In  the  property 
and  business.  But,  as' there  was  no  proof 
offered  that  appellant  was  a  creditor  of  the 
company,  or  had  any  demands  against  it  of 
any  nature  or  kind,  the  evidence  offered  was 
wholly,  immaterial;  for  appellant  was  In  no 
position  to  question  the  transaction.  '  He  was 
not  Injured  by  the  rejection  by  tbe  court  of 
tUs  evidence.  What  has  been  said  disposes 
of  other  qaestlons  raised  relating  to  tbe  ad- 
mission and  exclusion  of  evidence,  and  to 
v.43N.E.n6.8-^8 


prosposltioiis  of  law  held  and  refused.  Tbe 
Judgment  of  the  appellate  court  Is  affirmed. 
Judgment  afibined. 


aw  111.  448) 

AliliBRTON  et  al.  T.  HOPKINS. 
(Snpreme  Court  of  UUnola.     March  28,  1896.) 

ELEOTIOW— COKTKST— BlLl.  OF  RaVIBW. 

Proceedings  in  chancery  to  contest  an 
election  being  purely  statutory,  under  the  elec- 
tion law  of  1872  (Eev.  St  1874,  c.  46,  S  113  et 
acq.),  providing  that  such  proceedings  shall  be 
tried  in  like  manner  as  casea  in  chancery,  and 
for  review  of  the  decree  therein  by  appeaL  the 
court  in  which  the  proceedings  are  instltnted 
has  no  Jurisdlctioa  to  review,  by  bill  of  review, 
a  decree,  in  such  proceedings,  after  the  term  at 
which  it  was  rendered. 

Appeal  from  Cook  county  court;  O.  N.  Car- 
ter, Judge. 

Bill  of  review  by  Samuel  W.  Allerton  and 
otbers  against  J.  P.  Hopkins  to  review  a  de- 
cree In  a  contested  election  case,  rendered  at 
a  preceding  term.  From  a  decree  dismissing 
tbe  bUl,  petitioners  appeaL     AflSrmed. 

Peck,  Miller  &  Starr,  for  appellants.  Greoi, 
Bobbins  &  Honorfi,  for  appellee. 

BAKBB,  J.  On  December  19,  1893,  a  spe- 
cial elec;tlon  was  held  In  tbe  dty  of  Chicago 
for  the  election  of  a  mayor  to  fill  tbe  vacancy 
caused  by  tbe  death  of  Carter  H.  Harrison. 
Tbe  candidates  for  said  ofBce,  at  the  election, 
were  John  P.  Hopkins,  George  B.  Swift,  Mi- 
chael Brltzlous,  and  Bbenezer  Wakely.  The 
canvassing  boarid  canvassed  tbe  returns  of 
the  election,  and  declared  tbe  said  returns 
gave,  for  the  office  of  major,  112,959  votes 
to  Hopkins,  111,609  votes  to  Swift,  2,064 
votes  to  Brltzlous,  and  535  votes  to  Wakdy. 
Hopkins  was  declared  elected,  and  was  In- 
stalled Into  office  as  mayor.  On  January  20, 
1894,  Sajnuel  W.  Allerton,  David  Kelley, 
William  H.  Harper,  George  E.  Adams,  and 
W.  M.  Darlington,  five  electors  of  the  city  of 
Chicago  (with  whom,  by  amendment,  there 
was  afterwards  Joined  George  B.  Swift), 
filed  tn  tbe  county  cqnrt  of  Cook  county  a 
petition  or:  statement  of  contest,  pursuant  to 
the  statute  In  such  cases  made  and  pro- 
vided; tbe  object  of  the  proceedings  so  In- 
stituted being  to  show  that  Swift,  and  not 
Hopkins,  had  beep  elected  mayor  at  said 
election.  Snch  proceedings  were  had  in  the 
matter  of  such  contest  as.  that,  va  Novem- 
ber 10,  1894,  the  court  sustained  a  motion  to 
strike  tbe  statement  of  contest  and  tbe 
amendments  thereto  from  the  files,  and  en- 
tered a  final  order  and  Judgment  dismissing 
tbe  petiU(m,  at  tbe  cost  of  tbe  contestants. 
Thereupon,  an  appeal  to  this  court  was.  pray- 
ed and  allowed,  but  no  appeal  was  taken  or 
perfected,  and  tbe  term  at  which  tbe  final 
order  was  made  elapsed.  At  a  subsequent 
term,  and  on  December  10, 1894,  the  contest- 
ants filed  In  said  county  court  a  bill  of 
review,  tbe  object  of  which  was  to  reverse,  va- 
cate, and  set  asjid^,  for  manifest  error,  the  or- 
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4er  and  decree  dismissing  the  petition.  Tlap- 
iins  was  made  defendant  to  this  bill  of  re< 
view;  and  on  his  motion  the  county  conrt 
dismissed  said  bill  of  review,  on  the  ground 
that  It  bad  no  jurisdiction  to  entertain  the 
«ame.  And  this  latter  order  of  dismissal  Is 
herein  appealed  from. 

Under  the  chancery  practice,  as  It  exists  In 
this  state,  there  are  four  modes  in  which  a 
.decree  may  bo  reviewed  for  alleged  error, 
and  upon  such  review  changed  or  reversed; 
And  they  are:  (1)  By  a  rehearing  In  the 
court  of  chancei-y  that  heard  the  cause;  (2) 
hy  a  bill  of  review'  in  the  cliancery  court  in 
which  the  original  proceedings  and  decree 
-were  bad;  (3)  by  an  appeal  to  an  appellate 
tribunal;  and  (4)  by  a  writ  of  error  from  an 
appellate  tribunal  If  a  rehearing  la  not  ap- 
plied for  at  the  term  In  which  the  decree  is 
rendered,  then  the  decree  becwnes  final  by 
the  lapse  of  the  term;  and  It  can  be  modi- 
ifled  <»'  reversed,  upon  the  record  that  was  be- 
fore the  court  at  the  time  it  was  entered, 
only  by  the  exercise  of  an  appellate  function. 
In  cases  of  appeals  or  writs  of  error,  this 
function  pertains  to  courts  of  error  and  ap- 
peals; but  in  the  case  of  bills  of  review,  it 
adheres  to  the  chancery  court  that  heard  the 
cause.  A  bill  of  review,  pure  and  simple, 
.and  as  distinguished  from  a  bill  of  review 
for  newly-discovered  evidence,  or  a  bill  in 
-the  nature  of  a  bill  of  review,  is  in  the  na- 
ture of  a  writ  of  error;  and  it  is  brought  for 
error  of  law,  apparent  upon  the  face  of  the 
.decree  itself,— the  decree,  for  the  purposes  of 
the  review,  including,  not  only  the  adjudica- 
tion, but  also  the  pleadings  and  the  facts  aa 
iound  in  the  original  cause.  Griggs  v.  Gear, 
3  Gilman,  2.  Such  a  bill  may  be  brought  aa 
a  matter  of  right,  and  without  leave  of  court 
Griggs  V.  Gear,  supra.  And  a  bill  of  review 
is  a  creation  of  a  court  of  chancery,  and  it 
Jms  no  application  to  other  than  chancery 
proceedings.  In  Moore  v.  Hoisington,  31  III 
243,  It  is  held  that  a  court  of  chancery  has 
no  jurisdiction,  under  its  general  powers,  and 
In  the  absence  of  express  statutory  enact- 
ment, to  inquire  into  the  validity  of  elec- 
tions. And  in  Dickey  v.  Reed,  78  HL  261,  it 
is  held  that  courts  of  equity  have  no  inherent 
jKtwer  to  try  contested  elections,  and  that 
.they  have  never  exercised  such  power,  ex- 
cept in  cases  where  it  has  been  conferred  by 
express  enactment,  or  necessary  implication 
therefrom;  that  it  devolves  upon  the  politi- 
cal power  of  the  state  to  provide  the  mode  of 
reviewing  the  returns  of  all  elections,  to  as- 
certain whether  they  are  in  accordance  with 
the  express  wUl  of  the  i>eople;  and  that, 
when  the  law  provides  a  mode  for  contest- 
ing an  election,  that  mode  must  be  followed. 
The  case  of  Moore  v.  Maytteld,  47  111.  167, 
arose  under  the  provisions  of  the  election  law 
of  1845,  in  force  until  repealed  by  the  stat- 
ute of  1872.  That  law  (chapter  37,  Rev.  St 
1945,  entitled  "Elections")  provided  for  the 
selection  of  three  justices  of  the  peace  to  de- 
cide upon  the  respective  claims  of  contest- 


ants for 'the  office  of  sheriff,  and  for  an  appeal 
to  the  circuit  court,  and  that  the  decision  of 
that  court  "shall  be  final."  CTpon  a  writ  of 
error  to  this  court'  it  was  h^d  that  the  legis- 
lature had  the  power  to  declare  that  the  de- 
cision of  the  circuit  court  in  the  matter  of 
the  election  Should  be  final,  and  that,  in  the 
act  In  question,  they  had  done  so;  and  the 
writ  of  error  was  dismissed.  And  In  the  sub- 
sequent case  of  People  v.  Smith,  61  ni.  177, 
a  like  decision  was  made,  and  it  was  said  by 
Mr.  Justice  Lawrence,  speaking  for  the  court: 
"The  proceeding  is  purely  statutory.  With- 
out the  aid  of  the  act,  this  contest  could  not 
have  been  brought  In  this  form  before  the 
circuit  conrt,  and  the  jurisdiction  can  be  ex- 
ercised only  subject  to  the  limitations  of  the 
act" 

The  election  law  of  1872  (Rev.  St  1874,  c 
46)  provides  that  the  statement  to  be  filed  by 
the  person  who  desires  to  contest  an  election 
shall  be  verified  by  afiSidavtt  In  the  same  man- 
ner as  a  bill  in  chancery;  that,  upon  filing 
said  Statement,  summons  shall  be  issued  in 
the  same  manner  aa  is  provided  in  cases  In 
chancery;  that  evidence  may  be  taken  In  the 
same  manner  and  upon  like  notice  as  cases 
In  chancery;  that  the  case  shall  be  tried  in 
like  manner  as  cases  in  chancery;  that  the 
judgment  of  the  court  shall  declare  as  elect- 
ed the  person  who  shall  appear  to  be  only 
elected;  and  that,  in  all  cases  of  contested 
elections,  appeals  may  be  taken  to  the  su- 
preme court  in  the  same  manner  and  upon 
like  conditions  as  is  provided  by  law  for 
taking  appeals  In  cases  in  chancery  from  the 
circuit  courts.  Sections  113-116,  119,  123. 
The  first  cases  to  arise  under  the  law  of 
1872  were  TalMngton  v.  Turner,  71  HL  234; 
Hall  y.  Thode,  75  lU.  173;  Dale  v.  Irwin,  78 
111.  170;  and  Dickey  v.  Reed,  Id.  261.  In  Hall 
V.  Thode  the  writ  of  error  was  dismissed,  and 
It  was  said:  "These  proceedings  are  purely 
statutory,  having  iio  vigor  oiitside  of  the  stat- 
ute, and  it  Is  an  unvarying  principle  that  the 
requirements  of  the  Statute  must  govern  and 
control  them.  By  section  123,  c.  46,  tit  'Elec- 
tions,' Rev.  St  1874,  it  is  provided  that.  In 
all  cases  of  contested  elections,  in  the  circuit 
courts  or  In  the  county  courts,  appeals  may 
be  taken  to  the  supreme  court  In  the  same 
manner  and  upon  like  conditions  as  is  pro- 
vided by  law  for  taking  appeals  in  cases  in 
chancery  from  the  circuit  courts.  There  is  a 
specific  remedy  provided  in  a  specific  case,— 
not  one  arising  in  the  usual  course  of  litiga- 
tion, but  exceptional.  It  is  a  familiar  prin- 
ciple, in  such  cases,  where  the  organic  or 
statute  law  has  given  a  specific  remedy,  that 
remedy  must  be  pursued.  In  contested  «lec- 
tions  before  a  cotmty  court,  the  remedy,  and 
the  only  one,  to  connect  a  supposed  error  in 
the  judgment  is  by  appeal;  and  this  remedy 
can  alone  be  invoked.  •  •  •  This  proceed- 
ing not  being  according  to  the  course  of  the 
common  law,  but  statutory  merely,  must  be 
governed  by  the  law  prescribed  for  such  prr>- 
ceedings."    In  Dickey  v.  Reed  it  was  held. 
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AS  islrwdy  seea,  tbat  ft  oowrt  of  obanceiy  luts  , 
no  Jurisdiction  lu  an  election  contest,  eren '. 
wJ^ere  tliet  statute  has  not  provided  a  node  ' 
Cor  coatesting. :  The  optnion  we  entertain  in  rq- 
j^d  to  the  caa«e  of  TalkiB£ton>T.  Turner  and 
Dale  T.  Irwin,  as  to  what  is  decided  in  them 
.that  coacema  the  matter  notr  in  'issu6,  is  if  ell 
expressed  in  the  aabgequent  opinion  of  this 
court,  delivered  .by^Mr.  Justice  Scholfleld  in 
Jennings  v.  Joyce,  116  111:  179,  5  N.  £.  SS4. 
|t  is  there; said:  "It  is. contended  that  this 
court  held,  in  Dale  v.  Irtrln,  78  111.  175,  that 
contesting'  an  election  te  a  chancery  proceed- 
ing. That,  and  the  preceding  case  of  TaUc- 
.inctoa  V.  Tumert  71  IIL  234,  thercdo  referred 
to,  but  gave  construction  to  sectiona  118-116 
and  119  of  cliapter  46  of  the  Revised  Statutes 
of  1874,  entitled  'Elections.*  •  •  •  It  was 
.held,  not  that  a  court  of  chancery  has  jurisdic- 
tion in  cases  of  ccmtested  electionsi  but  that 
the  proceeding  /or  contesting  an  election,  pro- 
vided by  the  sectiops  of  the  statute  to  which 
we  have  referred,  from  its  inclplency  to  thp 
final  judgment,  has  all  the  incidents  of  a  reg- 
ular bUl  in  chancery.  ^  What  was  said  has 
no  bearing  wliatever  upon  the  question  of  the 
jurisdiction  or  power  of  courts  of  chancery, 
but  refers  solely  to  the  practice  in  this  par- 
ticulaif  statutory  proceeding  to  contest  elec- 
tions, and  holds  that  it  is  as  in  cases  of  bills 
in  chancery.  *  •  •  fiUnce,  therefoce,  apart 
iradu  the  statute,  the  court  had  nd  jurisdic- 
tion, and  the  statute  itself  confers  none,  the 
bill  was  properly  dismissed  for  want  of  jn- 
xisdietian,'' 

The  dedslMi  in  Kingery  t.  Berry,  94  III. 
51fi,  turned  upon  a  question  of  practice,  sim- 
jply.  In  view  of  the  fact  tbattlw  statute  pro- 
<vldes  that  the  prMeedlogs  In  the  county  court 
to  ccmtest  an  election  "diall  b&  tried  in  like 
maimer  as  cases  in  chancery,"  and,  further, 
'that  appeals  may  be  taken  to  the  supreme 
court  in  the  same  mannco'  and  upon  lUce  ooo- 
-ditions  as  is  provided  by  law  for  taking  ap- 
peals in  cases  in  chancery  from  the  circuit 
courts,  it  was  held  that  fbe  proceeding  in  the 
comity  court,  under  the  statute  regulating  it, 
is  in  the  nattire  of  a  (diancery  proceeding,  and 
that  the  mie  In  chancery  practice,  that  to 
uphold  the  decree  It  must  appear  from  the 
record  that  it  is  supported  by  the  proofs, 
should  be  applied  upon  an  appeal  from  the 
judgment  of  the  county  court.  In  Haines  ▼. 
People,  97  111.  161,  it  was  h^d,  after  a  re- 
view of  the  authorities,  that  In  this  state  a 
writ  of  error  lies,  from  either  this  court  or 
the  appellate  dourt,  to  all  inferior  courts  of 
record,  for  the  purpose  of  reviewing  their 
final  determinations  in  all  cases  involving 
property  rights  or  personal  liberty,  where  no 
appeal  fs  given  from  such  Inferior  courts  of 
record  to  some  intermediate  court  or  to  this 
court  In  tCcKlnnon  v.  Pec^H  -116  Itt.  805, 
It  was  held,  following  prior  casetl,  that  a  pro- 
ceeding In  a  county  court  to  contest  an  elec- 
tion Is  to  be  tried  in  HKe  mafkaer;  and  like 
evidence  is  admissible,  and  like  principles 
must  control,  <ft8  In  the  trial  uf  causes  in  • 


■cbaiaeery;  In  LawrMce  Co:  t.  Scbnutwl- 
hausen.  128  Ul.  321, 14  N.  E.  255,  it  was  held 
that  the  statute  providing  for  the  contest  of 
an  election  was  not  designed  merely  to  fur- 
nish a  mode,  of  reviewing  or  appealing  from 
the  action  of  the  board  of  canvassers;  but 
that  the  proceedings  prescribed  by  the  statute 
weiJe  so  prescribed  for  the  purpose  of  finding 
out  how  majky  votes  were  cast  for  or  against 
a  candidate,  or  for  or  against  a  measure,  and 
thereby  ascertalalng  the  will  of  the  people, 
and. that,  the  practice  in  the  proceedings  un- 
der the  statute  is  the  same  as  In  the  chancery 
suits.  In  Cavanaugh  v.  McGonochie,  134  ni. 
516,  25  N.  fi.  674,  tht  only  point  decided  wSs 
that,  Btoce  the  statute  giving  a  remedy  for 
the  contest'of  an  election  provides  that  sum- 
mons Btiall  Issue  'In  the  same  manner  as  is 
provided'  in',  oases  in  chancery,"  and  the  act 
relating  to  {practice  lb  chancery  provides  that 
every'  summons  in  chancery  shall  be  made 
returnable  to'flie  next  term  of  the  court  after 
the  date  thereof,  or  the  next  preceding  term 
thereof,  it  reMilted  that  a  summons,  issued 
out  of  the  county  court  In  a  proceeding  to 
content  an  election,  and  made  returnable  to  a 
term  of  the'  court  beyond  the  second  term 
after  the  test  of  the  writ,  is  void.  In  Raffer- 
ty  V.  McGo^ai,  136  lU.  620,  27  N.  E.  194,  the 
principal  point  decided  was  that  the  proceed- 
ing is  statutory,  and  that,  since  section  114 
of  the  statute  provides  that,  upon  the  filing 
of  the  statement  in  writing,  setting  forth  the 
points  upon  which  the  contest  is  made,  "sum- 
mons shall  issue  against  the  person  whose  of- 
fi<^  Is  contested,  and  he  may  be  served  with 
process,"  it  follows  that  the  person  whose 
office  Is  to  be  contested  is  the  person  to  be 
birooght  into  court  as  a  defendant  to  tbe 
proceeding.  One  oOiet  matter  was  decided 
in  the  case,— that  the  court  had  tbe  power, 
"at  any  time  during  the  term,"  to  change  its 
judgmetit  in  form  or  substance,  but  that  an 
application,  made  after  final  decree  or  judg- 
ment, to  withdraw  the  exceptions  filed  to  the 
answer,  dnd  for  leave  to  reply,  'was  addressed 
to  the  discretion  of  the  court.  'We  are  un- 
able to  see  that  this  latter  matter  has  any 
bearing  upon  the  question  here  at  issue,  as 
seems  to  be  claimed  by  counsel;  for,  whether 
the  case  was  at  law  or  In  chancery,  or  a 
mere  statutory  proceeding,  the  record  was,, 
during  the  term,  in  the  breast  of  tbe  court,, 
and  subject  to  change. 

There  being  no  inherent  power  in  the  court 
of  chancery  to  Inquire  into  the  validity  of  an 
election,  and  a  proceeding  to  contest  an  elec- 
tion being  purely  statutory,  and  having  no 
vigor  outside  of  the  statute.  It  is  proper 
to  consider  what  provision  the  statute  has 
made  for  the  correction  of  error,  in  the  rec- 
ord of  such  proceeding,  after  the  expiration  of 
the  term  at  which  final  judgment  or  decree 
is  rendered  therein.  Tbe  statute  provides 
(section  123)  that.  In  all  cases  of  contested 
elections  in  the  circuit  courts  or  county 
courts,  appeals  may  be  taken  ^to  the  supreme 
court  In  the  saine  manner 'tutd  upon  like 
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conditions  a»  in  prortded  by  law  for  taking 
appeals  in  cases  in  chancery  from  the  circuit 
coorts.  Where,  In  a  special  statutory  pro- 
ceeding, one  form  of  review  is  specifically 
given,  all  other  forms  of  review  are  exclud- 
ed. Holden  v.  Herkimer,  63  HI.  258;  Haines 
T.  People,  97  m.  161-1T6;  Savage  v.  Gulliver, 
4  Mass.  171;  Jarvis  v.  Blanchard,  6  Mass. 
8.  And  In  Hall  t.  Thode,  75  111.  173,  it  was 
held,  under  the  very  statute  we  are  now  con- 
sidering, that  the  remedy,  and  the  only  one, 
to  correct  a  supposed  error  in  the  Judgment, 
Is  by  appeal,  and  that  remedy  can  alone  be 
Invoked.  Under  oar  law,  cases  in  chancery 
may  be  taken  from  the  circuit  court  to  this 
court  or  the  appellate  court  either  by  writ  of 
error  or  appeal;  and  when  the  statute  on 
elections  expressly  made  provision  for  ap- 
peals as  in  cases  in  chancery,  and  omitted 
to  make  provision  for  review  on  writ  of  er- 
ror. It  is  to  be  presumed  that  omission  was 
intentional,  and  that  writs  of  error  would 
have  been  mentioned  if  it  bad  been  the  In- 
tention to  provide  that  mode  of  redress.  The 
Jurisdiction  not  being  exercised  according  to 
the  course  of  the  common  law,  not  under  the 
powers  of  the  court  of  chancery,  the  appeal 
given  by  the  statute  is  not  to  be  regarded  as 
merely  cumulative  to  either  a  writ  of  oror 
or  a  bill  of  review;  and  the  affirmative 
speciflcation  made  by  the  statute  excludes 
implication,  and  the  rule,  "Bxpressum  facit 
cessare  taciturn,"  applies. 

A  writ  of  error,  when  it  lies,  may  be  sued 
out  at  any  time  within  five  years  after  the 
final  decision  of  the  lower  court,  and  the 
statute  in  relation  to  election  contests  evi- 
dentiy  contemplated  speedy  and  summary 
proceedings,  and  therefore  provides  for  ap- 
peals only.  A  bill  of  review  can, also  be 
filed  at  any  time  within  five  years.  Lyons 
V.  Bobbins,  46  111.  276;  Jackson  v.  Jackson, 
144  111.  274,  33  N.  E.  61.  And  a  bill  of  review, 
tiierefore,  would  be  quite  as  inimical  to  the 
manifest  intent  of  the  statute  as  a  writ  of 
error  would  be.  If  either  mode  of  review 
was  allowed,  the  proceedings  to  contest  the 
election,  and  the  final  Judgment  or  decree 
made  therein  by  the  final  court,  might  lie 
dormant  for  want  of  prosecution  for  almost 
five  years,  and  then  the  breath  of  Ufe  be 
breathed  into  the  contest  over  the  election. 
We  do  not  believe  that  such  a  result  was 
within  the  legislative  contemplation.  And 
there  is  no  kind  of  litigation  in  which  the 
legal  TnaTiTTi,  "Interest  relpubllcse  nt  sit  finis 
litlum,"  more  appropriately  has  a  place  than 
in  a  contest  over  the  result  of  a  public  elec- 
tion. We  think  there  is  no  better  ground  for 
holding  that  the  statute,  by  implication, 
gives  a  bill  of  review,  than  there  is  for  say- 
ing that  it  allows  a  writ  of  error  by  im- 
plication; and  we  have  frequentiy  held  that 
the  proceeding  for  contesting  elections  has 
no  vigor  outside  of  the  statute. .  The  stature 
having  provided  a  method  of  contesting  an 
election,  that  method  must  be  followed 
throughout.    Neither  directly  nor  by  Impli- 


cation has  any  authority  been  given  to  file  a 
bill  of  review.  The  only  means  whereby  the 
final  Judgment  tif  the  county  court  in  such  a 
proceeding  can  be  reviewed  for  alleged  er> 
ror,  after  the  expiration  of  the  term  at  wUcb 
it  is  rendered,  is  by  an  appeal  to  this  court 
The  view  we  above  expressed  is  thought  to 
be  in  accordance  with  the  decisions  hereto- 
fore made  by  the  court  in  regard  to  the  pro- 
ceedings for  which  provision  is  made  in  the 
statute,  but  perhaps  not  strictly  in  line  with 
all  unnecessary  statements  made  in  the  pro- 
cess of  reasoning  found  in  some  of  the  cas- 
es. We  find  no  error  in  the  record.  The  or- 
der and  judgment  of  the  county  oonrt  an 
affirmed.    Affirmed. 


(in  HI.  nil) 

COMMERCIAL  BANK  OP  MANITOBA  T. 

CHICAGO,  ST.  P.  &  K.  O.  RY.  CO.i 

(Supreme  Court  of  Illinois.     Jan.  20.  1896.) 

Caxbiirs  ov  Qoone— Biu.  or  La'dino — Dkuvsbt. 

Where  a  bill  of  lading  deliverable  to  op> 

der  is' attached  to,  and  forwarded  with,  a  time 

draft  sect  to  an  agent  for  collection,  withoat 

special  instructions,  an  acceptance  of  the  draft 

by  the  drawee  entitles  him  to  the  bill  of  lading, 

and  a  delivery  of  the  goods  to  him  discharges 

the  carrier  from  UabiUty.     68  III.  App.  438,  a^ 

firmed. 

Appeal  fBom  appellate  court.  First  district. 

Action  by  the  Conmiercial  Bank  of  Manitoba 
against  the  Chicago,  St  Paul  &  Kansas  City 
Railway  Company.  A  Jtidgment  for  plaintiff 
was  reversed  by  the  appellate  court  (58  lU. 
App.  43S),  and  plalnUfD  appeals.    Affirmed. 

This  was  an  action  brought  by  the  0»nm»> 
dal  Bank  of  Manitoba  against  the  Chicago, 
St  Paul  &  Kansas  City  Railway  Company  to 
recover  the  value  of  seven  car  loads  of  pota- 
toes consigned  to  J.  W.  Lewis,  of  Chicago,  or 
to  the  order  of  J.  W.  Lewis.  In  the  superior 
ooort  the  plaintiff  recovered  a  Judgment  for 
$2,305.21,  whicli,  on  appeal,  was  reversed  in 
the  appellate  court  The  appellate  court,  up- 
on reversing  the  Judgment,  made  a  finding  of 
facts,  which  was  Incorporated  in  the  Judg- 
ment, as  follows:  J.  W.  Lewis  was  a  dealer 
in  potatoes  in  Manitoba,  and  sliipped  them  to 
Chicago  for  sale.  Summers,  Morrison  &  Co. 
were  commission  merchants  at  Chicago,  and 
to  them  Lewis  was.  lo  the  habit  of  consigning 
potatoes  for  sale.  He  filed  a  notice  with  C. 
B.  Gregory,  the  agent  of  plalnUS  at  Chicago, 
dated  March  2, 1888,  as  follows!  "Deliver  all 
cars  of  potatoes  consigned  to  me  at  Chicago 
to  Summers,  Morrison,  and  Company,  until 
further  notlpe,  [Signed]  J.  W.  Lewis."  The 
plaintiff  In  this  case  was  in  the  habit  of  cash- 
ing drafts  dravra  by  Lewis,  up<Mi  Summers, 
Morrison  &  Co.,  against  consignments.  On 
March  23,  1888,  Simamera,  Morrison  &  Co. 
sent  a  letter  Jto  the  plaiutifl,  saying:  "This  is 
to  certify  that  we  will  prompUy  cash  sil 
drafts  drawn  on.os  by  J.  W.  I^ewis  upon  ship- 
ments of  potatoes,  with  biUs  of  lading  of  each 

»  Rehearing  denied  March  28^  1898. 
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ear  attached  thereto."  On  May  K,  1S88,  J; 
W;  Lewis  had  bUls  of  lading  for  sevea  car 
loads  of  potatoes,  issued  by  th^  Canadian  Pa- 
dflc  Hallway  Company,— one  dated  May  24, 
1888;  and  the  other  sU,  May  25,  1888.  Bach 
of  said  blllB  of  lading  acknowledged  the  re* 
celpt  from  J.  W.  Iiewis  of  a  car  load-  of  pota- 
toes, and,  in  six  of  the  seren,  J.  W.  Lewis,  of 
Chicago,  was  mentioned  as  the  consignee.  In 
the  seventh  (being  the  one  dated  May  24, 
1888),  the  consignment  was  to  the  order  of  J. 
W.  Lewis,  Chlcagt>,  IlL  Being  possessed  of 
these  bills  of  lading,  which  were  seven  in 
number,  J.  W.  Lewis,  on  May  26,  1888,  went 
to  the  banking  honse  of  plaintiff,  in  Manitoba, 
and  drew  seven  sight  drafts,  each  dated  May 
25,  1888,  upon  Summers,  Morrison  &  Co.,  Chi- 
cago; each  being  tor  $350,  payable  to  the  or- 
der of  the  Commercial  Bank  of  Manitoba. 
Attached  to  each  of  these  seven  ^drafts  was 
one  of  the  bills  of  lading  aforesaid,  and  each 
bUl  of  lading  bore  the  indorsement  "JT.  W. 
LewiR"'  The  potatoes  reached  Chicago  on 
May  30, 1888,  coming  over  the  road  of  the  de^ 
fendant  from  St.  Paul  to  Chicago.  The  drafts 
were  sent  by  the  plaintiff  to  the  First  Na- 
tional Bank  of  Chicago  for  collection.  They 
were  presented  to  Summers,  Morrison  &  Co., 
at' Chicago,  by  said  last-named  bank,  for  pay- 
ment. May  29, 188a  At  this  time  the  plaintifl 
had  10  other  drafts  in  the  hands  of  the  First 
National  Bank  of  Chicago,  aggregating  |4,- 
660,  drawn  by  said  Lewis  upon  Summers, 
Morrison  &  Co.,  and  which  it  had  cashed  for 
said  Lewis,  which  were  about  to  go  to  protest; 
On  May  29, 1888,  the  cashier  of  the  First  Na- 
tional Bank  of  Chicago  notified  the  plaintiff 
that  the  said  17  drafts  of  Summers,  Mor- 
rison &  Co.  were  about  to  go  to  protest 
Summers,  Morrison  &  Co.,'  on  the  same  date 
(namely,  May  20,  1888),  sent  a  dispatch  to  J. 
W.  Lewis.  Wlnnepeg,  Manitoba,  saying  that 
said  seven  sight  drafts  had  been  presented; 
making,  in  all,  17  drafts,  aggregating  $7,000; 
advising  him  that  they  could  not  pay  the 
drafts;  that  they  would  go  to  protest;  also, 
asserting  that  he  had  no  right  to  draw  sight 
drafts.  In  reply,  I^ewls  sent  a  telegram,  dat- 
ed Winnipeg,  May  29, 1888,  to  Summers,  Mor- 
rison &  Co.,  inquiring  if  they  would  pay,  20 
days'  sight  the  drafts  in  question  in  this 
suit  and  requesting  an  immediate  reply. 
Summers,  Morrison  &  Co.  wired  Lewis,  at 
Wlnnepeg,  May  29,  1888,  saying:  "We  will 
accept  last  drafts,  20  days'  sight  and  pay 
the  others  now  due,  if  yon  wUl  make  good 
next  week  all  you  owe  us,  and  upon  no  other 
condition.  If  accepted,  wire  bank  here  to  that 
effect  and  tell  them  not  to  protest"  On  the 
30th  day  of  May,  1SS8,  a  dispatch  was  recc- 
ed by  the  First  National  Bank  of  Chicago 
from  the  manager  of  the  plaintiff,  as  follows: 
"If  Summers,  Morrison  &  Ciompany  pay  ten 
drafts  now  due,  you  can  take  acceptance  for 
the  remaining  seven  at  twenty  days'  sight 
Major  Lewis  accepts  conditions  in  their  tele- 
gram to  him  of  this  date.  Advise  them,  and 
wire  me  when  the  drafts  due  are  paid."    On 


May  80,  1888;  Sommers,  MorMson  &  Co.  re- 
celred  a  dispatch  from  J.  W.  Lewis,  which 
was  as  follows:  "Commercial  Bank  has  wired 
First  National  to  take  yoor  acceptance  at  20 
dayk'  sight,  when  ten  drafts  now  due  are 
paid.  I  accept  conditions  in  your  telegram  of 
this  date."  Summers,  Morrison  &  Co.  there- 
upon pali  In  cash,  on  May  81,  1888,  the  10 
drafts,  aggregating  $4,660,  to  said  First  Na- 
tional Bank;  and  the  seven  drafts  in  contro- 
versy in  this  suit  were  at  the  same  time 
changed  by  the  First  National  Bank  of  Chi- 
cago to  read,  "Twenty  days  after  sight"  Aft- 
er the  drafts  were  so  changed.  Summers,  Mor- 
rison &  Oi.,  in  writing,  accepted  the  same,  to 
wit  on  May  SI,  1888.  On  May  31,  1888,  the 
cashier  of  the  First  National  Bank  of  Chicago 
advised  the  plaintiff,  by  telegram,  that  the  10 
drafts,  aggregating  $4,550,  had  been  paid. 
When  the  drafts  were  accepted  by  Summers, 
MMTlson  &  Co.,  they  did  not  call  for  the  bills 
of  lading.  They  remained  with  the  First  Na- 
tional Banit  On  the  same  day  that  Summers, 
Morrieoti  &  Co.  accepted  the  drafts  secured  by 
the  UUs  of  lading  it  question,  Lewis  tele- 
graphed to  one  F.  N.  Beatty,  at  Chicago,  as 
follows:  "Bee  O.  B.  Gregory,  Agt.  C,  St.  P. 
&  K.  C.  Ry.  [the  defendant].  Say  to  him  the 
Vintt  National  Bank  hoUis  bills  of  lading  on 
ka  cars  from  J.  W.  Lewis  &  Co.;  Chicago." 
Lewis  sent  this  telegram  after  showing  it  to 
the  manager  of  the  plaintiff,  add  after  con- 
sultation with  him.  Beatty  showed  this  tele- 
gram, the  same  evening  (May  31st),  to  (Greg- 
ory, who  was  the  defendant's  freight  agent; 
and  Gregory  wrote  on  the  back  of  this  tele- 
gram, in  pencil,  "Are  your  cars  to  bedelivered 
6nly  on  order  of  1st  National  Bank?"  and 
hainded  it  back  to  him.  Gregory  testified  that 
the-  memorandum  he  made  on  the  teleigram 
was  for  Beatty  to  use  if  he  desired,  and  give 
Qrefeory  a  decision  of  what  Beatty  wanted  to 
do.  Gregory  also  testified  that  next  fore- 
noon, Beatty  called  on  Gregory,  and  told  him. 
In  substance,  "Go  ahead,  and  make  the  de- 
livery of  the  potatoes  in  the  same  manner  we 
had  been  doing,  on  Mr.  Lewis'  standing  or- 
der, to  Summers,  Morrison  &  Co."  The  de- 
fendant subsequently  delivered  the  potatoes 
in  question  to  Summers,  Morrison  &  Ca,  on 
sundry  days,  beginning  June  1st  and  ending 
June  16th.  The  seven  drafts  were  not  paid 
at  maturity,  and  on  January  23, 1880,  plaintiff 
commenced  suit  against  Summers,  Morrison 
ft  Co.,  upon  their  acceptance  of  said  drafts.  In 
the  rrnited  States  circuit  court  at  Chicago,  and 
recovered  Judgment  for  $2,551.78.  Upon  the 
facts,  as  found,  the  appellate  court  reversed 
the  Judgment  of  the  superior  court  and  re- 
fused to  remand  the  cause. 

Peckham  ft  Brown,  for  appellant  Gardner 
ft  McFadon,  for  appellee. 

PER  CURIAM.  Where  the  appellate  court 
finds  the'  facts  different  from  the  trial  court 
and  incorporates  such  flniung  in  its'  final 
Judgment  under  the  statute  the  finding  of 
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facto  iB  oonctnslTe.  Under  the  facta,  aa 
foond,  .did  the  appellate  court  err  in  hold< 
}ag  that  the  idaintiff  could  not  recover?-  A 
common  ca^rrler,  to  diacbarge  tola  Uabliitj 
for  goods  tronsportated  by  ddivei?,  must  de- 
liver to  the  person  who  la  lawfully  entitled 
to  receive  the  aame.  The  consignee  la  pre- 
sumptively the  owner  of  the  goods,  and  must 
be  treated  by  -the  carrier  as  such  owner,  tia- 
tU  he  has  notice  to  the  contrary,  and  deliv- 
ery to  him  without  notice  will  discharge  the 
carrier.  Ray,  Carr.  p.  896;  Hutch.  Carr.  i 
130.  The  carrier  should  ascertain  whether  a 
bill  of  lading  was  delivered  to  the  shipper, 
and,  if  so,  he  should  retain  the  property  un- 
til demanded  by  oite  claiming  under  that 
title,  L'urman  v.  BaiU-oad  Co.,  106  N.  X. 
679, 13  N.  E.  587;  City  Banlc  v.  Borne,  W.  & 
O.  R.  B.  C!o.,  4A  N.  Y.  136;  First  Nat  Bank  of 
Feoila  V.  Northern  B.  Co..  58  N.  H.  203.  Too 
great  care  cannot  be  exercised  in  respect  of 
the  right  of  the  person  to  whom  the  deUvery, 
is  made.  Id.  The  question  In  this  caae  la 
whether  a  bill  of  lading,  deliverable  to  or- 
der, when  attached  to  a  time  draft,  and  for- 
warded with  the  draft  for  collectioa.  with- 
out any  special  Instmctiona,  may  be  sur- 
rendered to  tbe  drawee  on  his  acceptance 
of  the  draft,  or  whether  the  bill  of  lading, 
after  the  acceptance  for  payments,  should 
still  be  retained  by  the  person  to  whom  It 
has  been  sent  Whatever  may  be  the  rule  in 
the  case  of  a  sight  draft  attached  to  the  bill 
of  lading,  the  authorities  seem  to  hold  that 
a  bill  of  lading  deliverable  to  order,  when 
attached  to,  and  forwarded  with,  a  time 
draft  sent,  without  special  Instructions,  to 
an  agent  for  collection,  may  be  surrendered 
to  the  drawee  on  bis  acceptance  of  the  draft; 
and  thus  it  is  not  the  agent's  ^uty  to  hold 
the  bill  of  lading  after  such  acceptance.  In 
the  absence  of  any  agreement  to  the  con- 
trary, the  Inference  to  be  drawn  from  a  time 
draft  accompanied  by  a  bill  of  lading  is  that 
the  transaction  amounts  to  a  sale  on  credit, 
and  that  the  bill  of  lading  Is  a  security  tor 
the  acceptance,  and  not  for  the, payment,  of 
the  draft  National  Bank  of  Commerce  of 
Boston  V.  Merchants'  Nat  Bank  of  Memphis, 
91  U.  S.  92;  Port  BUls  Lading,  g  521.  In 
the  section  cited  the  author  says:  "The 
property  acquired  in  the  goods  covered  by  a 
bill  of  lading,  by  one  to  whom  the  latter  is 
pledged  as  collateral  security  for  the  dis- 
count of  the  draft  drawn  against  it  is, 
of  course,  a  special  property.  His  title.  In 
other  words,  is  conditional.  In  the  case  of 
a  time  draft  it  is  conditional  upon  the  con- 
signee's acceptance,  and  by  such  acceptance 
it  is  divested.  The  title  and  the  right  of 
possession  at  once  pass  to  the  consignee, 
and  the  foomer  holder  la  left  recourse  only 
against  the  consignee,  as  acceptor.  The 
pledge  Is  a  pledge  to  secure  acceptance,  and 
the  title  of  the  pledgee  is  therefore  extin- 
guished, when  the  purpose  of  the  pledge  is 
thus  fulfilled."  Or  It  may  be  expressly  stipu- 
lated that  th^  bill  of  lading  shall  secure,  not 


<mly  tbe  acceptaoee,  bnt  tbe  payment  of 
the  draft  drawn  a«»inst  it  In  sucb  case 
t]^  pledgee's  title  would  Qot  be  diverted  by 
acceptance,  but  would  continue  until  the 
draft  had  been  ^aid.  In  the  National  Bank 
Case,  sqpra,  it  la,  among  other  things,  said: 
"In  the  absence  of  any  express  arrangement 
to  the  comtraiy,  the  acceptor,  if  a  purchaser, 
la  clearly  entitled  to  the  possession  of  tits 
goods,  on  his  accepting  the  bill,  and  thus 
giving  the  vendor  a  completed  contract  for 
payment  This  would  not  be  doubted,  if, 
Instead  of  an  acceptance,  be  lyid  given  a 
promissory  note  for  the  goods,  payable  at 
the  expiration  of  the  stipulated  credit  In 
Boeh  a  case  it  is  clear  that  the  vendor  could 
not  retain  jMSsession  of  the  subject  of  the 
sale  after  receiving  the  note  for  the  price. 
The  idea  of  a  sale  on  credit  is  that  the  ven- 
dee is  to  have  the  things  sold,  on  bis  as- 
sumption to  pay,  and  before  actual  payment 
The  consideration  of  the  sale  is  the  note. 
But  an  acceptor  of  a  bill  of  exchange  stands 
in  the  same  position  as  the  maker  of  a  prom- 
issory note.  .  If  be  has  purchased  on  credit, 
and  is  denied  poasession  nntU  he  shall  make 
payment  the  transaction  ceases  to  be  what 
it  was  intended,  and  is  converted  Into  a 
cash  sale."  Under  the  authorities,  we  think 
it  Is  plain  that  the  drawee,  by  the  accept- 
ance of  the  draft  becomes  entitled  to  the 
goods  shipped,  and  to  have  the  bill  of  lading 
surrendered  or  Indorsed  to  blm.  The  trans- 
fer of  the  bill  of  lading.  In  such  case,  oper- 
ates to  dotbe  the  acceptor  with  evidence  of 
title  to  ttae  goods,  as  the  purchaser.  Aa  held 
In  the  caae  of  National  Bank  of  Commerce 
of  Boston  V.  Merchants'  Nat  Bank  of  Mem- 
phis, supra,  the  holder  of  a  bill  of  lading, 
who  baa  become  such  by  Indorsement  and 
by  discounting  the  draft  drawn  against  the 
consigned  property,  succeeds  to  the  right  at 
the  shipper,  and  has  the  same  right  to  de- 
mand acceptance  of  the  accompanying  draft, 
and  no  more;  and,  if  the  shipper  cannot  re- 
quire such  acceptance  without  surrendering 
the  bill  of  lading,  neither  can  the  holder. 
The  drafts  were  originally  sight  drafts,  bnt 
the  parties  in  interest  by  agreement  chan- 
ged them,  allowing  20  days  after  sight  for 
payment  After  such  change  tliey  were  ac- 
cepted, and  the  acceptors  became  entitled 
to  the  bills  of  lading;  and  the  defendant  by 
delivering  the  goods  to  them,  did  not  in- 
cur any  liability.  Counsel  for  appellant  has 
cited  Newcomb  v.  Railroad  Corp.,  115  Mass. 
230,  as  an  authority  sustaining  tbelr  view. 
We  find  no  fault  with  the  law  declared  in 
that  case,  bat  there  the  drafts  involved  were 
sight  drafts,  and  the  law,  as  there  laid  down, 
can  have  no  application  to  this  case.  Ontario 
Bank  v.  New  Jersey  Steamboat  Co.,  58  N.  Y. 
510,  has  also  been  cited.  In  that  case,  plain- 
tiff brought  an  action  against  the  defendant 
as  common  cairler,  for  the  alleged  conversion 
of  a  quantity  of  wool;  but  on  a,  trial  he  failed 
to  recover,  and  the  judgment,  on  ^^leal,  was 
affirmed.    The  decision  of  the  case^.  however. 
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tnrnefl  on  a  qnefitlon  not  here  InTolVed.  If 
there  had  been  an  agreement  that  the  bill  of 
lading  should  secure,  not  only  the  acceptance, 
but  the  payment,  ot  the  drafts,  plaintiff  might 
be  entitled  to  recover,  but  such  was  not  the 
case.  We  think  the  judgmoit,  on  the  facts  as 
found,  fully  sustained  by  authority,  and  tt 
will  be  affirmed.    Affirmed. 


(IM  111.  B72) 

QUINN  et  aL  ▼.  PBRKINS. 
(Supreme  Court  of  Illinois.     Jan.  20,  1896.) 

RaOOBDS  —  AOTTON  TO  ESTABLISH —  HOBTOAOBS — 

FoWEB  or  Bale — Laches— Adtbk8e 
FosSKsaioN. 

1.  Plaintiff  la  entitled  to  relief  under  the 
imrnt  record  act,  thou^  the  deed  under  which 
he  claims  was  executed  after  1876;  the  object 
of  plaintiff  being  to  hiiTe  the  record  evidence 
of  his  title  from  the  tJnited  States,  which  was 
destroyed  in  1871,  entered  of  record. 

2.  After  the  lapse  of  15  years,  a  mortgagor 
or  one  claiming  under  him  is  estopped  to  attack 
a  deed  u^er  the  power  of  sale  contained  in  the 
mortgage,  on  the  ground  that  the  notice  of  the 

'sale  was  insufficient. 

3.  Possession  of  land  under  claim  of  title 
cannot  defeat  the  rights  of  the  true  owner, 
whose  record  evidence  of  title  has  been  destrov- 
ed,  unless  such  possession  has  continued  for  20 
years. 

Appeal  from  circuit  court.  Cook  county; 
O.  H.  Horton,  Judge. 

Suit  by  Richard  F.  Peridna  against  Mary 
B.  Qulnn  and  others.  There  was  a  Judgment 
for  plaintiff,  and  Mary  E.  Qulnn  and  certain 
other  defendants  appeal.    Affirmed. 

This  Is  a  proceeding  brought  by  Richard 
F.  Perkins  in  the  circuit  court  ot  Cook  coun- 
ty on  May  6,  1892,  against  Mary  E.  Qulnn 
and  others,  under  vrhat  Is  known  as  the 
"Burnt  Record  Act,"  to  restore  the  record  of 
petitioner's  title,  and  to  establish  his  title 
to  lot  16  in  the  dty  of  C9ikago.  On  Septem- 
ber 1,  1875,  one  Hayden,  under  whom  both 
parties  claim,  together  with  his  wife,  by  their 
deed  conveyed  the  lot  to  Elijah  C.  Cole,  to 
secure  the  payment  of  a  note  for  $400,  of 
even  date  with  such  deed.  The  deed  of  trust 
contained  a  power  of  sale,  which  provided 
that  in  case  of  defiiult  in  the  payment  of  the 
note,  or  any  part  thereof,  eta,  then,  on  the 
application  of  the  holder  or  owner  of  such 
note,  the  trustee  should  sell  such  premises 
and  all  right  or  equity  of  redemption  of  the 
parties  of  the  first  part,  at  auction,  for  cash, 
on  the  premises,  or  at  such  other  place'  as 
may  be  specified  in  the  notice  of  said  sale 
<8aid  notice  having  been  previously  given  by 
advertisement  In  a  newspaper  pubUsbed  in 
said  city  of  Chicago,  inserted  not  less  than 
once  in  eadi  week,  the  first  insertion  to  be 
at  least  30  days  before  the  sale),  and  to  make 
conveyance  to  the  purchaser  of  the  premises 
so  sold.  The  trustees  advertised  the  prem- 
ises for  sale,  under  the  power,  in  the  Chicago 
Legal  News,  the  first  issue  being  dated  Sep- 
tember 16,  1876,  the  dates  of  insertion  being 
the  16th,  23d,  and  30th  days  of  September, 
and  the  7th  4ay  of  October,  in  the  year  last 


named.  On  October  16,  1876,  the  day  of 
sale  set,  it  is  recited  In  the  trustee's  deed 
that  sale  was  made  at  public  vendue,  the  pur- 
chaser being  Samuel  C.  Perkins,  the  father 
of  appellee.  No  steps  were  taken  by  the 
purchaser  or  his  heirs  to  obtain  possession 
of  the  lot,  it  remaining  vacant  and  unoccu- 
pied for  some  time;  but  on  January  24, 1890, 
Hayden  made  a  deed  of  the  lot  to  one  George 
B.  Qulnn,  who  thereupon  took  possession  of 
the  same,  by  placing  a  coal  shed  thereon. 
On  June  26,  1892,  George  B.  Qulnn  depart- 
ed this  life,  having  on  May  6,  1892,  made 
his  quitclaim  deed  to  Mary  E.  Qulnn.  Joseph 
B.  Qulnn  also  claimed  some  title  or  Interest 
in  the  property.  All  the  parties  to  the  suit 
were  defaulted  except  Mary  B.  and  Joseph  B. 
Qulnn,  who  answered,  and  filed  a  cross  bill, 
seeking  to  set  aside  the  deed  of  Cole  to 
Hayden  as  a  cloud  on  their  title.  The  cause 
was  referred  to  the  master,  who  reported 
that  the  petitioner  was  entitled  to  the  relief 
sought,  and  the  decree  was  accordingly. 

Crocker  &  Crocker,  for  appeUants.  J.  D. 
Hubbard,  for  appellee. 

PER  CURIAM.  The  first  objection  urged 
against  the  decree  in  the  case  is  one  of  Jiuris- 
dlctlon.  AppeUants  contend  that  as  the  deed 
made  by  Cole,  the  trustee,  was  not  made  be- 
fore 1876,  it  Is  not  embraced  in  the  provisions 
of  the  burnt  record  act,  and  the  court  bad 
no  Jurisdiction.  In  answer  to  such  conten- 
tion, it  may  be  stated  that  the  petitioner 
sought  no  specific  relief  in  respect  to  the 
trustee's  deed.  The  main  object  of  the  peti- 
tioner was  to  have  the  record  evidence  of  his 
title  entered.  The  cross  bill  sought  to  call 
in  question  the  sufficiency  of  the  trustee's 
deed  to  pass  title.  We  said  in  Harding  v. 
FoUer,  141  III  310,  30  N.  E.  1053,  that  the 
destruction  of  the  original  instruments  and 
proceedings  and  of  the  records  thereof,  wtilch 
showed  the  title  of  petitioners  prior  to  Oc- 
tober, 1871,  authorized  them  to  proceed  under 
the  burnt  record  act  for  the  purpose  of  hav- 
ing their  title  established  and  confirmed 
thereunder.  The  fact  which-  authorizes  a 
court  of  chancery  to  inquire  into  the  condi- 
tion of  the  title  Is  the  destruction  of  the 
records.  In  this  case  the  petitioner  traces 
ills  title  from  the  United  States,  and  alleges 
the  destruction  of  the  record  in  1871.  Then, 
by  showing  a  break  in  his  title  of  record,  this 
is  sufficient  to  show  Jurisdiction  in  the  court 
Gage  V.  Dupuy,  127  111.  222,  19  N.  E.  878; 
Gage  V.  Caraher,  125  IlL  447,  17  N.  B.  777; 
Gage  V.  Gentzel,  144  111.  4S0i  83  N.  B.  636. 
The  Jurisdictional  allegatloa  of  the  petition 
was  properly  proved.  The  solicitor  of  the 
petitioner  testified  tliat  the  record  of  the 
deed  prior  to  October  8,  1871,  was  destroyed 
by  the  fire;  that  he  had  made  diligent  search 
for  the  originals  of  deeds  and  instruments 
relating  to  title  filed  of  record  since  the 
destruction  of  records,  and  was  unable  to 
find  the  same;    and  that  originals  of  all 
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deeds,  etc.,  filed  stoce  October  8,  1871,  bad 
been  loBt  or  destroyed.  This  was  suffidost 
to  admit  secondary  evidence  as  to  the 
title  and  the  abstract,  and  other  evidence 
was  properly  admitted  in  evidence  and  con- 
sidered. 

Appellants  Insist  that  the  notice  of  sale  by 
Cole,  the  trustee,  was  not  such  a  notice  as 
was  required  by  the  trust  deed.  We  are 
inclined  to  hold  the  notice  of  the  sale  as 
sufficient,  but,  if  it  was  not,  the  sale  was 
not  void,  but  voidable  only;  and  the  gran- 
tor in  the  deed  of  trust  was  bound  to  take 
steps  to  set  the  sale  aside  in  apt  time.  In 
this  case  the  appeUants  stood  by  and  suf- 
fered the  trustee's  deed  to  stand  unchal- 
lenged from  1876  to  the  Institution  of  this 
suit,  May  6,  1892,— a  period  of  15  years. 
Such  acquiescence  and  delay  in  the  assertion 
of  equitable  rights  will  estop  a  party  from 
afterwards  availing  himself  of  such  rights. 
Bigelow,  Estop.  479;  2  Herm.  E^op.  p.  1064, 
§  989.  There  being  nothing  to  excuse  this 
great  delay,  the  appellants  are  estopped  from 
taking  equitable  steps  to  set  aside  the  sale 
by  the  trustee,  and  allow  redemption. 

Lastly,  it  is  contended,  the  appellee  was 
bound  tor  the  20-years  limitation.  This  pro- 
ceeding was  instituted  on  May  6, 1892,  by  the 
appellee,  and,  appellants  were  in  possession 
of  the  premises,  claiming  title.  The  evi- 
dence shows  that  George  B.  Qulnn  entered 
into  the  possession  of  the  lot,  and  erected  a 
coal  shed  thereon,  some  time  in  January, 
1890.  No  doubt,  under  proceedings  under 
the  burnt  record  act,  the  statute  of  limita- 
tions may  in  many  cases  be  properly  invok- 
ed, but  this  is  not  such  a  case. .  The  posses- 
sion of  the  land  under  a  claim  of  title  can- 
not defeat  the  true  owner  of  the  title,  unless 
such  possession  is  adverse,  and  has  so  con- 
tinued for  20  years;  and  a  shorter  posses- 
sion cannot  prevail  against  the  title  the  rec^ 
ord  of  which  has  been  destroyed  by  fire. 
Smith  V.  Stevens,  82  BL  554;  Wait  v.  Smith, 
92  m.  385.  The  statute  does  not  commence 
to  run  until  adverse  possession  is, taken.  As 
appellee  has  obtained  all  the  relief  sought 
by  him,  It  will  serve  no  useful  purpose  to 
consider  the  claim  set  ly)  by  him  under  the 
statute  of  1839,  as  his  rights  are  not  de^ 
pendent  on  the  existence  of  the  limitation. 
Finding  no,  error,  the  decree  of  the  circuit 
court  is  affirmed.    Affirmed.. 


(160I11.  66S) 

PEOPLE  ex  rel.  ASSYRIAN  ASPHALT  CO. 

V.  KENT,  Oommiseioner. 
(Supreme  Oonrt  of  Illliiois.    March  28,  1896.) 
MoNiCiPAi.  CoRPORATioss— Bids  pob  Pcblio  Im- 

PBOVKMiNW— DiSCRBTIOSt   OF  OoMMiaSIONER   OF 
PUBUO    WoBK3  — '  HEikNlirO  OF    "HeSFOHSIBLB" 

Bidder. 

1.  The  discretion  vested  iq  the  commissioner 
of  public  works  in  Chicago  to  determine  who 
are  the  lowest'  rt-^ponsible  bidders  on  contracts 
for  public  improvements  cannot  be  controlled  by 
th(^  courts,  in  the  .absence  of  fraud. 


2.  Under  the  dtajrter  of  Chicago,  providing 

that  contracts  for  public  improyementa  sliall  be 
let  to  the  lowest  responsible  bidder,  the  word 
"responsible"  is  not  limited  to  financial  ability, 
but  means  ability  to  perfonp  all  the  conditions 
of  the  contract;  and  the  commissioner  of  pnUie 
works  may  reject  a  bid,  notwittistanding  it  is 
the  lowest  made,  and  the  bidder  is  able  to  give 
the  required  liond,  if,  in  the  judgment  of  sach 
official,  after  due  investigation,  the  materials 
customarily  used  and  the  workmanship  exhibit- 
ed by  the  bidder  in  the  performance  of  the  kind 
of  work  required  are  poor  and  unsatisfactory. 

Mandamus<  on  the  relation  of  the  As- 
syrian Asphalt  Company,  against  WUliam  D. 
Kent,  commissioner  of  public  works  of  the 
city  of  Chicago.    Writ  denied. 

Mann,  Hayes  &  Miller  and  N.  M.  Jones,  for 
relator.  WUliam  G.  Beale  and  George  A. 
Dupuy,  for  resiwndent. 

CARTWBIGHT,  J.  The  Assyrian  Asphalt 
Company,  as  relator,  filed  its  petition  in  this 
court,  in  pursuance  of  leaye  granted  for  that 
purpose,  asking  for  a  writ  of  mandamus 
directed  to  the  defendant,  WiUiam  D.  Kent, 
as  commissioner  of  public  works  of  the  city 
of  Chicago,  commanding  him  to  award  to 
the  relator  a  contract  for  the  construction 
of  an  asphalt  pavement  on  West  Madison 
street,  from  the  west  line  of  Jefferson  street 
to  the  west  line  of  Center  avenue,  in  said 
city.  The  defendant  appeared,  and  filed  hia 
answer  to  the  petition.  There  was  no  fur- 
ther pleading,  so  that  no  issue  was  made 
in  the  case;  but  a  stipulation  has  been  filed, 
providing  that  the  cause  shall  be  heard  by 
the  court,  and  final  judgment  shall  be  ren- 
dered upon  the  petition,  answer,  and  stipula 
tion,  without  any  evidence  being  taken;  that 
the  facts  set  ont  In  the  petition  shall  be  tak 
en  as  true,  except  as  to  the  matters  denied 
in  the  answer;  that  the  other  facts  appear- 
ing in  the  petition  and  answer  shall  be  re- 
garded and  considered  as  sworn  to  respec- 
tively, the  same  as  If  the  parties  thereto  had 
so  testified  on  oral  examination  in  open 
court,  under  oath;  that  the  relator  does  not 
charge  defendant  with  fraud,  other  than 
such,  if  any  appears,  as  may  be  inferred 
from  bis  own  statements,  and  from  facts  ad- 
mitted in  his  answer;  and  that  the  con- 
tract in  question  was  let  by  defendant  to 
the  Barber.  Asphalt  Company,  October  7, 
1896,  on  its  bid  mentioned  in  the  petition,  for 
$3,536  in  excess  of  the  bid  of  relator.  The 
facts  set  up  in  the  petition,  and  admitted  by 
the  answer  and  stipulation,  were  substan- 
tially as  foUows:  On  July  18,  1895,  the  city 
council  of  the  city  of  Chicago  passed  an  or- 
dinance providing  for  the  pavemeot  in  ques- 
tion, to  be  paid  for  by  special  assessment; 
and.  proceedings  for  such  assessment  were  in- 
stituted, and  carried  forward  to  a  judgment 
of  confirmation.  The  estimated  cost  and  as- 
sessment were  $41,783.74.  September  13, 
1895,  the  defendant,  as  commissioner  of  pub- 
lic works,  advertised  for  bids  for  making 
such  improvement.  The  relator  submitted 
a  bid  in  conformity  with  the  specified  con- 
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dltlons,  vhlch  vas  $3,686  less  tliaa  -that  of 
any  otber  blddec  Defendant  was  tbe  prefer 
officer  to  determine  Who  waa  the  lowest  re- 
sponsible bidder,  and  award  the  contraet 
The  rerised  ordinances  of  the  dty  provide  in 
one  section  that  all  contracts  of  this  charac- 
ter, where  the  expense  exceeds  the  sum  of 
$500,  shall  be  let  to  the  lowest  responsible 
bidder,  after  advertising  the  same,  except 
where  there  is  a  vote  of  two-thirds  of  all  the 
aldermen  elected  anthorizing  such  contract 
In  another  section  it  is  provided  that  such 
OoiLtracts  shall  be  let  by  the  commissioner  of 
pubUc  works  to  the  lowest  reliable  and  r&- 
sponsible  bidder  or  bidders,  and  that  bonds 
approved  by  the  commissioner  shall  be  tak- 
en for  the  faithful  performance  thereof. 
Subsequent  to  the  opening  of  the  bids,  re- 
lator demanded  of  the  commissioner  that  the 
contract  should  be  awarded  to  it,  and  ofTercd 
to  enter  into  such  contntct,  and  furnish  prop- 
er bonds  for  the  faithful  performance  of  the 
wwrk.  The  defendant  rejected  tbe  offer,  and 
refused  to  comply  with  the  demand.  The  re- 
lator is  a  corporation,  engaged  in  the  paving 
business,  and  has  a  plant  located  and  in  op- 
eration in  the  city  of  Chicago,  valued  at  more 
than  $100,000,  which  has  been  in  operation 
for  some  time  past.  There  are  other  aver- 
ments of.  tbe  petition,  which  are  denied  by 
the  answer;  and  as  to  them  it  is  provided  in 
the  stipulation  that  they  strnll  be  regarded 
and  considered  as  sworn  to  by  the  respec- 
tive! parties. 

That  the  relator  must  prove  the  conditions 
which  make  It  the  duty  of  defendant  to 
award  the  contract  to  It  lis  unquestioned; 
and  under  tbis  stipulation,  where  there  Is  no 
opportunity  to  Judge  of  the  credibility  of  wit- 
nesses, or  to  conclude  that  a  sworn  state- 
ment of  the  relator  outweighs  in  any  partic- 
ular the  sworn  denial  of  the  defendant,  the 
facts  so  alleged  and  denied  must  be  re- 
garded as  not  proved.  Among  the  aver- 
ments BO  denied  are  the  following:  That 
the  relator  bad  the  ability  and  faculties  to 
take  and  carry  out  the  contract,  and  do  the 
work  in  accordance  with  the  usual  contract 
and  specifications  appertaining  to  asptialtum 
street  pavements;  that  defendant  did  not 
object  to  the  ability  of  facilities  of  the  re- 
lator to  carry  out  and  perform  the  work; 
tliat  the  relator  waa  the  lowest  reliable  and 
responsible  bidder;  that  the  relator  was 
ready  and  able  to  carry  on  and  do  the  work, 
and  flnlsh  the  same,  and  to  furnish  materials 
therefor,  as  required;  and  that  the  asphalt- 
um  proposed  to  t>e  used  by  the  relator  waa 
equal  in  value  for  paving  purposes  to  that 
found  In  Fitch  Lake,  in  the  Island  of  Trini- 
dad, to  which  tbe  wdlnance  required  it  to 
be  equaL  These  alleged  facts  are  there- 
fore to  be  regarded  as  not  established. 
The  defendant,  in  bis  answer,  states  the  fol- 
lowing facts,  which  will  be  regarded  under 
the  stipulation  the  same  as  if  he  bad  testi- 
fied to  the  same  under  oath:  That  his  sole 
and  only  reasons  tor  refusing,  to  award  said 


contra«t  to  said  relator  were  aqd  are  that 
he  was  not  aatisfled  that  said  relator  was 
the  lowest  reliable  and  responsible,  bidder; 
that  said  relator. had  never. made  asphaltum 
pavements  in  the  city  of  .Chicago;  that  the 
material  of  which  said  relator  proposed  to 
make  said  Improvement  is  what  is  known 
as  "Utah  Asphaltum,"  and  said  aQ>haJtnm 
is.  In  his  opinion,  very  greatiy  inferior  to  the 
Pitch  Lake  asphaltum;  that  the  asphaltum 
used  by  the  relator  has  not  had  a  test  of 
more  than  about  five  years,  and,  in  his  opin- 
ion, such  time  is  wholly  inadequate  to  de- 
termine the  quality,  durability,  and  genestiX 
fitness  of  such  material  for  .paving  pur- 
poses; and  that  he  caused  inquiry  to  be 
made  in  various  cities  where  the  relator 
claimed  to  have  done  work;  and  that  tbe  In- 
formation which  he  obtained  as  to  the  qual- 
ity of  the  workmanship  and  materials  used 
was  that  the  same  were  both  poor  and  Un- 
satisfactory. 

It  thus  appears  that  the  refusal  of  the  de- 
fendant to  award  the  contract  was  because, 
in  the  exercise  of  the  Judgment  and  discre- 
tion repooed  In  him  by  the  statute  and  tbe 
ordinance,  he  concluded  from  Information 
and  Inquiry  that  tbe  matorials  customarily 
■Bed  and  tbe  workmanship  exhibited  by  the 
relator  in  the  perfomtance  of  the  Idnd  of 
wodc  required  were  poor  and  unsatisfactory, 
and  that  it  could  not  be  eocpected  that  tbe 
relator  In  this  instance  would  be  able  to  meet 
and  disctaaige  the  conditions  and  obligations 
of  the  contract  in  a  satisfactory .  manner; 
and  his  concluMon  was  reached,  and  the  bid 
of  the  rdator  rejected,  In  good  faith,  and 
withovt  any  imiHK^;>er  motive  or  fraud,  under 
the  terms  of  the  stipulation,  unless  the  rejec- 
tion of  the  bid  for  such  a  reason  could  be 
deemed  a  fraud  in  law.  Section  50  of  article 
9  of  the  act  for  the  Incorpoiatioa  of  cities 
and  villages,  under  which  the.  city  of  Chicago 
is  organized,  provides  that  contracts  of  the 
nature  of  this  one  shall  be  let  to  the  lowest 
responrible  bidder.  In  tbe  manqer  to  be  pre- 
scribed by  ordinance.  One  section  of  the 
ordinance  has  the  same  pcovision,  while  an- 
other section  requires  the  contract  to  be  let 
to  the  lowest  reliable  and  responsible  bidder. 
The  relator  contends  that,  it  was  not  within 
the  power  of  the  dtji  to  enlarge  the  condi- 
tions of  the  statute,  or  to  impose  additional 
terms  and  qualiflcationa;  and  that  the  term 
"reliable"  U  to  be  taken  aa  synonymous  with 
"responsible,"  and  not  as  enlarging  the  terms 
of  the  statute.  It  may  be  conceded  that  this 
is  true,  and  that,  if  the  relator  was  such  a 
bidder  as  the  statute  required  the  contract 
to  be  awarded  to,  the  city  could  not  add  an- 
other qualification,  and  require  the  contract 
to  be  let  to  one  of  a  different  dasa  of  persons. 
It  is  insisted  that  tbe  relator  was  tbe  lowest 
responsible  bidder;  that  tbe  word  "responsi- 
ble" refers  only  to  the  pecuniary  ability  of 
the  bidder  to  do  the  work;  that  what  is 
meant  is. financial  responsibility  only;  that, 
when  such  financial  reqpoosibiUty  of  a  bid- 
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der'  iS'  ascertained  or  cbnceded,  then  the  stat- 
ute is  mandatory,  and  the  duty  of  the  com- 
missioner becomes  imperative  to  award  the 
contract  to  such  a  bidder;  and  that  gncb 
duty  Is  ministerial.  In  our  judgment,  bow- 
ever,  the  term  "responsible"  should  not  re- 
ceive a  construction  so  narrow  and  limited. 
In  one  sense  the  term  is  synonymous  with 
"accountable,"  and  means  answerable  legal- 
ly or  morally  for  the  discharge  of  a  duty, 
trust,  debt,  service,  or  other  obligation.  In 
that  sense,  a  bidder,  entering  into  a  contract, 
becomes  responsible  for  Its  fulfillment;  but 
this  was  not  the  B6nse  in  which  the  term  is 
employed.  In  the  statute,  it  was  evidently 
used  in  Its  other  sense,  of  ability  to  respond. 
In  that  sense,  "responsible"  means  to  be  able 
to  answer  or  respond  in  accordance  with 
what  Is  expected  or  demanded,  and  to  dis- 
charge a  claim  or  duty.  The  scope  of  the 
term  depends  upon  the  subject-matter  to 
which  it  is  applied.  If  it  is  applied  to  a  sure- 
ty, or  to  the  maker  of  a  bond,  note,  or  other 
Instntment,  to  be  satisfied  or  discharged  by 
the  payment  of  money,  It  means  ability  to 
dischai^e  the  oMIgatlon  under  which  the 
party  is  thereby  placed,  by  the  payment  of 
the  sum  of  money.  So  far  as  such  an  obliga- 
tion is  concerned,  financial  ablUty  makes  a 
party  respMislble;  and,  perhaps,  on  account 
of  the  frequency  of  such  oldlgatlons,  this  Is 
the  sense  In  which  it  is  most  often  used. 
But  a  party  may  be  bound  or  obliged  by  duty 
or  contract  to  meet  and  discharge  claims  and 
obligations  other  and  different  from  the  pay- 
ment of  money,  such  as  a  trust  or  tbe  keep^ 
ing  of  stipulatlcHis  or  conditions;  and  in  such 
cases  "responsibility"  means  ability  to  per- 
form or  discharge  what  may  be  expected  or 
demanded  under  the  duty  or  contract  As 
applied  to  a  bidder  who  proposes  to  under- 
take the  performance  of  the  stipulations  and 
conditions  of  such  a  contract  as  this,  we  rC' 
gard  tbe  term  as  including  the  ability  to  re- 
spond by  the  discharge  of  his  obligations  In 
accordance  with  what  may  be  expected  or 
demanded  under  tbe  terms  of  the  contract. 
It  is  not  unreasonable  to  suppose  that  tbe  in- 
tent of  the  statute  was  to  limit  competition 
to  parties  able  to  perform  the  conditions  of 
tbe  contract  Such  ability  Is  of  great  impor- 
tance to  the  city  and  the  parties  assessed  to 
pay  for  the  improvement  It  Is  only  by  let- 
ting the  contract  to  a  bidder  capable  of  per- 
forming it  that  the  full  benefit  and  advan- 
tage sought  to  be  derived  from  the  Improve- 
ment can  be  realized.  There  was  provision 
made  f(>r  a  bond,  with  sureties  financially 
able  and  bound  to  respond  in  damages  for  a 
failure  on  the  part  of  a  bidder  to  perform  his 
contract  Bat  a  recovery  of  damages,  aside 
from  the  delay  and  expense  incident  to  the 
suit  is  never  full  compensation  for  the  inci- 
dental damages,  the  injuries  and  annoyance 
resulting  from  incompetence  and  inefficiency. 
If  all  that  was  meant  was  financial  respon- 
Blhlllty,  the  bond  would  secure  all  the  desired 
baaeflt;  aad  we  think  that  the  added  requir»- 


ment,  that  tbe  bidder 'shall  be  responsible, 
has  a  broader  meaning  than  the  mere  finan- 
cial ability  to  respond  in  damages,  which  is 
provided  for  by  the  bond. 

It  appears  that  the  defendant,  after  inves- 
tigating the  records  made  by  the  relator  in 
doing  similar  work  befwe,  and  the  other 
matters  referred  to  in  his  answer,  determined 
that  the  relator  was  not  the  lowest  responsi- 
ble bidder.  He  was  vested  with  the  exer- 
cise of  official  judgment  and  discretion,  with 
which,  in  the  absence  of  fraud,  courts  have 
no  right  to  Interfere.  Kelly  v.  City  of  Chi- 
cago, 62  lU.  279;  People  ▼.  Ullnols  State 
Board  of  Dental  Sxaminers,  110  IlL  ISO;  Peo- 
ple V.  Miiyor,  etc.,  of  New  York,  26  Wend. 
080;  People  v.  Common  Oouncll  of  City  of 
Troy,  78  N.  Y.  33.  In  this  case  there  was 
neither  favoritism  nor  fraud  as  a  matter  of 
fact,  and  none  is  to  be  inferred  as  a  matter 
of  law.  The  writ  will  be  denied.  Writ  de- 
nied. 


(lfi»  111.  £03) 
TRATBLBR8'  INS.  CO.  v.  PUIiLING.i 
(Supreme  Court  of  Illinois.    Oct  It  1895.) 

APPSAL — RbVIEW — JODQMBNT  —  IKSUBINOS  — FoR- 
FEITDRB  OP  POLIOT. 

1.  Rev.  St  c.  110,  S  88,  providing  that  if 
the  final  determiuaflon  of  a  case  on  appeal  shall 
be  made  as  a  result  of  a  finding  at  tacts  dif- 
ferent from  tbe  finding  of  the  trial  court  the  ap- 

?ellate  court  shall  recite,  in  ita  Judgment  Vae 
acts  as  fomuL  reqoirea  the  appellate  cowt  to 
recite  merely  the  oltimate  facta  found. 

2.  The  statutory  provision  that  the  findings 
of  the  appellate  ooort  stiaU  be  final  and  conclu- 
sive prevents  a '  review  of  the  evidence  by  the 
supreme  court 

3.  A  policy  was  conditioned  that  it  should 
become  void  on  nonpayment  of  premiums  or  pre- 
mium notes  when  due.  A  note  payable  on  de- 
mand was  given  in  payment  of  a  premium,  and 
a  receipt  therefor  executed  by  the  Insurer,  ex- 
tending the  policy  for  rix  months  provided  the 
note  was  paid  on  demand.  No  demand  for 
payment  was  made,  and  rai  expiration  of  the 
six  months  insured  tendered  the  amount  of  the 
note,,  and  tbe  next  premium,  which  then  fell  due. 
Insurer  refused  to  accept  the  money,  claiming  a 
forfeiture  of  tbe  policy.  Insured  again  tender- 
ed tlie  unpaid  premiums  when  the  next  premium 
fell  due,  which  was  again  refused  by  insurer  for 
the  same  reason,  and  notice  ^ven  msured  that 
no  money  would  be  received  m  the  future  from 
him.  Bad,  that  insured's  failure  afterwards  to 
tender  future  premiiuis  did  not  impair  the  right 
to  recover  under  the  policy.  56  IiL  App.  &2, 
affirmed. 

Appeal  from  appellate  court.  First  district 
Action  by  H.  B.  N.  Polling  against  the 
Travelers'  Insurance  Company.  BYom  a  judg- 
ment of  the  appellate  court  reversing  a  Judg- 
ment for  defendant  (jK  U.  App.  452),  It  ap- 
peals.   Affirmed. 

On  the  15th  day  of  January,  1873,  Howell 
O.  Pulling  took  out  a  policy  of  life  Insurance 
In  the  Travelers'  Insurance  Company,  of 
Hartford,  Conn.,  on  the  ordinary  life  plan,  in- 
suring his  life  In  the  sum  of  $10,000,  which, 
by  tbe  terms  of  the  policy,  was  made  payable 

X  Rehearing  denied  Mardi  lO;  1896. 
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to  bis  wife,  Helai  ^.  N.  PuiUng.  The  an- 
naal  premlnm  was  91Se,  bat  It  was  payable, 
«B  provided  In  tbe  policy,  in  semiannoal  pay- 
ments of  $96.79  each,  on  the  15th  of  Janu- 
ary and  July.  It  was  provided,  in  condition 
Z  of  tbe  policy,  "that,  if  any  sid>seqnent  pre- 
mtiim  on  this  policy,  or  any  installments 
thereof,  or  any  note  given  for  preminm,  or 
any  part  thereof,  shall  not  be  paid  on  or  be- 
fore the  day  spedfled  for  the  payment  of  the 
-same,  then  this  policy  shall  cease  and  deter- 
mine." Tbe  insored  paid  to  John  H.  Nolan, 
of  Chicago,  general  agent  of  appellee,  all  pre- 
mldms,  as  they  became  dae  by  the  tcarms  of 
the'ptdlcy,  np  to  and  inclnding  January  15, 
1880,  amounting  in  the  aggregate  to  fl,43e.85, 
■tatA  Nolan  countersigned  and  delivered  pre- 
mitan  receipts  for  said  payments.  It  was  al- 
so provided,  in  the  third  condition  of  the  pol- 
icy, as  foUowB!  "That  no  premlnm  hereon 
«ba]l  be  considered  as  paid,  unless  a  receipt 
shall  be  given  therefor,  signed  by  tbe  presi- 
dent or  secretary  of  the  company."  A:  simi- 
lar proviBiOD  Is  contained  bi  the  notice  to  the 
policy  holder,  indorsed  on  the  back  of  the  pol- 
icy. On  the  16th  day  of  July,  1880,  when  the 
semiannual  Installments  of  premitmi'  becam^ 
due  on  the  policy,  the  instlrance  company, 
through  its  local  general  agent  at  Chicago, 
III,  accepted  a  demand  note  of  Howell  6. 
Pulling  for  such  Installment  of  premlnm,  and 
$25.76,  due  cm  the  policy  of  accident  insur- 
ance of  said  Howell  O.  Pulling,  was  added 
to  and  became  a  part  of  tbe  consideration  of 
said  note,  which  note  is  as  follows:  ''1121.54. 
Chicago,  HI.,  July  15,  1880.  On  demand,  aft- 
er date,  I  promise  to  pay  to  tbe  order  of  the 
Tiavders'  Insurance  Company,  of  Hartford, 
Connecticut,  one  hundred  and  twenty-one 
»*/ioo  dollars,  at  177  La  Salle  street,  for  val- 
ue received.  It  is  ecpressly  stipulated  that 
paymoit  in  full  of  this  note  at  its  maturity 
is  absolutely  essentia]  to  the  renewal  of  tbls 
policy,  No.  15,804,  and  that,  in  case  this  note 
is  not  paid  at  maturity,  the  said  the  Travel- 
ers' Insurance  Company  shall  be  wholly  re- 
leased from  any  claim  or  demand  whatever  on 
said  policy,  and  tbe  siime  shall  become  null 
and  void,  and  of  no  effect.  H.  G.  Pulling." 
Upon  accepting  the  note,  and  as  a  imrt  of  tbe 
transaction,  the  appellee  deHvered  its  property 
•zecoted  premium  receipt,  which  receipt  is  as 
follows:  "[Combined.]  Renewal  Receipt, 
Ofe  Department.  The  Travelers'  Insurance 
Company,  Hartford,  Conn.  Policy  No.  16,- 
S(H.  Premium,  $121.54.  Received  one  hun- 
dred and  twenty -one  »*/ioo  dollars,  continu- 
ing In  force  policy  No.  16,804,  with  indemnity 
contract  thereto  attached,  on  life  of  Howell 
O.  Palling,  for  six  months  from  tbe  IStb  day 
of  July,  1880.  Rodney  Dramis,  Secretary. 
Countersigned  at  Chicago  this  15th  day  of 
July,  1880.  J.  H.  Nolan,  General  Agent" 
On  the  14th  day  of  January,  1881,  tbe  day  b«- 
fore  the  next  semiannual  premium  became 
due.  Pulling,  being  absent  from  Chicago,  ar- 
ranged with  John  Platner  to  pay  the  pre- 
mium, and  also  the  note  which  bad  prevlons- 


ly  been  «cecate4.  Jotai  Platner,  on  Jamuary 
14, 1881,  informed  John  H.  NtiUn  that  on  the 
next  day  be  would  p^y  the  Installments  of 
premium  then  due  on  the  life  of  said  Pulling, 
and  would  also  pay  the  note  given  by  said 
Pulltag  on  July  16.  1880;  and  said  Nolan  In' 
formed'  said  Platner  that  he  need  not,  then 
tr  tbereafter,  bring  any  money  for  that  pur- 
pose, that  Pulling  owed  appellee  nothing,  and 
that  said  policy  was  cancded  and  forfeited, 
but  gave  no  reasons  ther^ar.  On  said  16th 
of  January,  1881,  said  Platner  went  to  tbe 
cfflce  of  said  agent,  at  Ohicag'o,  with  sofficient 
ffioAey  to  pay  said  preminm,  and  take  np  said 
note  and  interest,  and  then  and  there  offered 
to  pay  said  agent  said  premium  and  said  note, 
and  said  a^ent  then  and  there  refused  to  ac- 
cept such  payment,  and  refused  to  give  the 
premium  reoeiitt,  and  told  said  Platner  that 
said  Pulling  owed  the  company  nothing,  and 
that  no  payment  would,  then  or  thereafter,  be 
accepted  on  said  policy,  or  en  said  note,  and 
fimt  saM  policy  was  canctiled  and  forfeited. 
Said  Platn»  woold  have  paid  said  preminm 
and  said'  note  had  not  said  agent  declared 
said  policy  canceled  aM  forfeited,  and  pre- 
vailed tbe  performance  of  said  contract  by 
and  on  behalf  of  appellant  On  July  15, 1881, 
said  Palling,  in  company  with  Bembard 
Moos,  went  to  the  cffice  of  appellee,  at  Chicago, 
with  $379  in  money,  and  then  and  there  of- 
fered to  pay  said  Nolan,  snch  general  agent, 
the  demand  note  given  July  15, 1880,  and  the 
Interest  thereon  and  the  prHninm  due  Janu- 
ary 15,  1881,  and  interest,  and  the  premlnm 
due  Jidy  15,  1881,  and  produced  said  money, 
and  offered  to  pay  said  note  and  premhuns 
and  tarterest  The  agent  of  the  company  re- 
fused to  accept  sach  payment  and  declared  to 
said  Pulling  tLat  said  policy  bad  become  can- 
celed and  forfeited;  that  Pulling  need  not 
bring  fn  any  money,  as  no  money  would  be 
accepted.  On  January  18, 1890,  Pulling  died. 
Proofs  of  death  wa«  furnished,  and  this  ac- 
tion was  brought  to  recover  the  amount  of 
the  policy,  less  the  unpaid  premiams  which 
the  company  had  refused  to  receive.  In  the 
circuit  court  a  Jury  was  waived,  and  a  trial 
had  before  the  court,  which  resulted  in  a 
Judgment  In  favor  of  the  insorance  compa^ 
ny.  The  plaintiff  appealed  to  the  appellate 
court,  where  tbe  Judgment  of  the  circuit  court 
was  reversed,  and  a  Judgment  ent^ed  against 
the  insurance  company  for  $8,938.15,  the 
amount  of  the  policy  after  deducting  tbe  un- 
paid premiams. 

li.  M.  Paine  and  G.  C.  Bonney,  for  appel- 
lant St.  John,  French  &  Merriam,  tor  appel- 
lee. 

CRAIG,  C.  X  (after  stating  the  facts).  It 
will  be  obsoTved  that  the  note  executed  on 
the  15th  day  of  July,  1880,  for  the'  semian- 
nual premiums  due  on  that  date,  was  made 
payable  on  demand,  after  date,  and  It  is  In- 
slated,  on  behalf  of  the  insurance  company, 
that  during  the  next  two  weeks  after  the  note 
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was  ^ceeated  a  demand  of  payment  wag 
made,  and  payment  refused,  and  upon  sncb 
demand  and  refusal  the  policy  became  for- 
feited, and  no  action  could  thereafter  be 
maintained  upon  It  As  has  been  seen  from 
the  foregoing  statement  of  facts,  the  policy 
prorided  that,  "U  any  subsequent  premium 
on  the  policy,  or  any  installment  thereof,  or 
any  note  given  for  premium,  or  any  part 
thereof,  shall  not  be  paid  on  or  before  the 
day  specified  for  the  payment  of  the  same, 
the  policy  shall  cease  and  determine."  The 
note  executed .  for  the  premium,  being  pay- 
able on  demand,  eonld  not  be  regarded  as 
matured,  for  the  purpose  of  a  forfeiture,  ac- 
cept by  a  demand  of  iwyment  from  the  w&Sb- 
er.  Indeed,  it  Is  conceded,  in  the  argument, 
that  the  insurance  company  was  bonnd  to 
establish  a  demand  of  payment  of  the  note 
before  It  could  rely  upon  a  forfeiture  of  the 
policy  for  a  nonpayqient  of.  premium  when 
due,  aa  provided  in  the  policy.  The  clrcoit 
court  foxmd  Out  there  was  a  demand  of  pay- 
ment of  the  note,  but  the  appellate  court 
found  otherwise^  and  incorporaited  its  finding 
in  the  final  Judgment  There  was  but  one 
witness  r>alled  in  the  circuit  court  to  estab- 
lish a  d^nand.  The  app^ate  court  recites 
the  evidence  of  this  witness  In  its  final  Judg- 
ment, and  then  concludes  its  finding  as  fol- 
lows: "That  such  evidence  does  not  t«Dd  to 
prove,  with  the  necessary  particularity,  a  de- 
mand by  appellee  for  payment  of  the  note, 
and,  theref(»e.  It  is  to  be  assumed  that  no 
such  demand  was  in  fact  made." 

The  first  question  to  be  determined  is,  what 
effect  is  to  be  given  to  this  finding  of  fact,  in- 
corporated in  the  Judgment  of  the  ai)peUate 
court?  Is  the  finding  flnaJ  and  conclusive,  or 
Is  it  opea  to  review  on  appeal?  Section  88, 
c.  110,  Rev.  St.,  provides:  "If  any  final  de- 
termination of  any  cause  as  specified  in  the 
preceding  secticai  shall  be  made  by  the  appel- 
late court,  as  the  result  wholly  or  in  part  of 
the  finding  of  the  facts  concerning  the  matter 
In  controversy,  different  from  the  finding  of 
the  court  from  which  such  cause  was  brought 
by  aiveal  or  writ  of  error,  it  shall  be  the  duty 
of  such  appellate  court  to  recite  in  its  final 
order.  Judgment  or  decree  the  facts  as  found, 
and  the  Judgment  of  the  appellate  court  shall 
be  final  and  conclusive  as  to  all  matters  of 
fact  in  controversy  in  such  cause."  The  con- 
struction of  this  statute  has  been  before  us 
in  a  number  of  cases,  and  it  has  been  uni- 
formly held  that,  where  the  appellate  court 
finds  the  facts  different  from  the  circuit  court, 
and  incorporates  the  facts  as  found  in  its 
final  Judgment,  such  finding  is  final  and  con- 
clusive. SiddaU  V.  Jansen,  143  Dl.  537,  32 
N.  B.  384,  and  cases  there  cited.  In  Brown 
T.  City  of  Aurora,  109  ni.  165,  the  question 
arose  in  regard  to  what  constituted  a  proper 
finding  of  fact  under  the  statute,  and  it  was 
held  that  the  appellate  court  was  not  required 
to  incorporate  or  set  out  the  evidence  In  its 
Judgment:    but  the  finding  of  facts  contem- 


plated is  the  finding  of  the  ultimate  fact  or 
facts,  upon  the  existence  or  nonexistence  of 
which,  as  set  up  in  the  pleadings  in  the  cause, 
the  rights  of  the  parties  dep^id.  It  does  not 
mean  that  the  appellate  OQurt  shall  find  what 
was  the  evidence  of  these  facts,  or  that  it 
shall  find  those  merely  subordinate  or  ind- 
dentiary  facts,  which,  when  established,  con- 
tribute to  the  establiahmeut  of  the  ultimate 
facts  which  must  exiat  In  order  to  sustain  the 
alleged  cause  of  action  or  defense.  Under 
the  law  laid  down  in  the  case  last  cited,  it 
was  not  necessary  for  the  appellate  court  to 
set  out  the  evidence  introduced  on  the  trial 
bearing  upon  the  question  of  demand,  and  the 
evidence  thus  set  out  may  be  disregarded 
and  rejected.  The  ultimate  facta  found,  only, 
were  required  to  be  incorporated  in  the  Judg- 
ment, and  they  alone  are  to  be  considered 
in  the  decision  of  thp  case  on  appeal.  The 
appellate  coort  found  that  no  demand  was 
made.  Under  the  statute  that  finding  Is  coa- 
elusive  on  this  court  It  therefore  follows 
that  the  policy  was  binding  on  the  Insnrance 
company. 

It  is  said,  in  the  argument,  that  the  policy 
holder  never  gave  any  notice  to  the  insurance 
company  that  the  attempted  forfeiture  of  the 
policy  was  Insufficient,  and  the  want  of  such 
notice  is  fatal  to  plaintiff's  claim.  It  will  be 
observed  that  the  renewal  receipt,  executed 
by  the  company  July  16,  1880,  continued  in 
force  the  policy  for  six  months  from  that 
date  if  payment  of  the  note  executed  on  the 
same  day  was  not  sooner  demanded.  Und« 
this  receipt  there  would  be  no  default  until 
January  15,  1881.  In  order  to  comply  with 
the  terms  of  the  policy,  on  January  14,  1881, 
the  policy  holder  notified  the  company  that 
he  would  pay  the  note  and  the  premium  on 
the  next  day,  and  on  that  day  the  money  was 
tendered  to  the  company,  and  refused.  Again, 
on  July  15,  1881,  the  policy  holder  offered  to 
pay  the  note  and  interest,  and  the  premiums 
then  due;  but  payment  was  again  refused, 
and  notice  given  by  the  comx>aDy  that  Pulling 
need  not  bring  any  mc^e.  money,  as  no  money 
would  be  accepted.  After  these  repeated  ef- 
forts to  pay,  and  the  refusal  of  the  company  to 
accept  payment,  and  the  notice  that  no  money 
would  in  the  future  be  received  from  Pulling, 
be  was  under  no  obligation  to  make  any  fur- 
ther efforts  to  pay  premiums,  or  give  notice 
that  the  forfeiture  was  insufficient  He  had 
done  all  that  could  be  required,  and  bis  si- 
lence thereafter  did  not  Impair  his  rights  un- 
der the  policy. 

It  is  also  said  the  averment  of  the  declara- 
tion, that  Howell  Q.  Pulling  was  ever  ready, 
willing,  and  able  to  pay  further  installments 
of  premium,  was  not  proven.  As  has  been 
seen,  an  offer  of  payment  of  premiums  was 
made  to  the  company  until  Pulling  was  noti- 
fied that  no  money  would,  then  or  thereafter, 
be  received.  This  may  be  regarded  as  suffi- 
cient. The  Judgment  of  the  appellate  court 
will  be  affirmed.    Affirmed. 
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TaAVELBHS'  INS.  00.  T.  DUNIiAP. 
(Sapreme  Court  of  Illinois.  March  28,  1896.) 
AooisBMT  Imsubanob— Death  vhom  "Taxihs  Foi- 
80H  "— LiABiwrx. 
An  accident  insurance  company,  whose 
poller  insures  asainst  death  from  injuries 
through  "external,  violent,  and  accidental 
means,"  unless  it  .e  caused  from  "taking  poison," 
"midde,"  ete.,  ia  liaJale  for  death  from  the  acd- 
d.ental  taking  of  poison.  59  IlL  App.  5X5,  af- 
firmed. 

Appeal  from  appellate  court.  First  district. 

Action  by  ICary  3.  Dunlap  against  tb« 
XraTelers'  Insuiance  Company  on  aa  acci- 
dent policy  iBSQed  to  her  husband.  .  JB^m  a 
Judgment  for  plaintiff,  which  was  affirmed 
by  the  appellate  court  (09  IlL  App.  515),  de- 
fendant appeals.    Affirmed. 

The  following  Is  the  statement  of  the  case 
made  is  the  appellate  court:  "This  was  an 
action  In  assumpsit  by  appellee  against  ap- 
pellant upon  a  policy  of  accident  Insurance, 
dated  December  2,  1889,  and'  issued  'by  the 
appellant  to  William  T.  tounlap.  The  dec- 
claratlon  contains  two  counts,  in  the  first 
of  which  the  policy  Is  set  forth  In  full.  The 
second  cotmt  purports  to  give  only  the  prom- 
issory effect  of  the  policy.  Three  special 
pleas  were  filed  to  the  second  comit,  to  which 
a  general  demurrer  was  sustained,  and  ap- 
pellant elected  to  stand  by  the  pleas.  The 
case  came  on  for  trial  before  the  court  •with- 
out a  Jury  upon  the  first  count,  with  the  plea 
of  nonassiimpsit  alone  to  the  second  count 
The  eyldence  tended  to  show  that  the  de- 
ceased came  to  his  death  on  June  14,  1890, 
as  the  result  of  taking,  from  bis  own  hand,  a 
considerable  quantity  of  carbolic  acid  in 
place  of  a  medicine  which  be  desired  to  take 
for  sickness  from  which  he  was  suffering  at 
the  time.  He  died  within  a  few  minutes 
after  taking  the  fatal  dose.  The  policy  de- 
clared on  Insured  William  T.  Dunlap  for  Ibe 
term  of  twelve  months  from  noon  of  Decem- 
ber 2,  1889,  in  the  sum  of  twenty-five  dollars 
($25)  per  week  'against  loss  of  time,  not  ex- 
ceeding twenty-six  consecutive  weeks,  result- 
ing from  bodily  injuries  effected  during-  the 
term  of  this  Insurance,  through  external, 
violent,  and  accidental  means,  which  shall. 
Independently  of  all  other  causes.  Immedi- 
ately and  wholly  disable  him  from  transact- 
ing any  and  every  kind  of  business  pertain- 
ing to  bis  occupation;  or,  if  death  shall  result 
from  such  Injuries  alone  within  ninety  days, 
said  company  shall  pay  five  thousand  dollars 
($5,000)  to  M.  J.  Dunlap,  if  surviving,  subject 
to  th^  following  conditions:  This  insurance 
does  not  cover  disappearances,  nor  suicide, 
sane  or  insane,  nor  Injuries  of  which  there 
is  no  visible  mark  upon  the  body,  nor  acci- 
dent, nor  death,  nor  loss  of  limb  or  of  sight 
nor  disability  resulting  wholly  or  partly,  di- 
rectly or  indirectly,  from  any  of  the  follow- 
ing causes,  or  while  so  engaged,  or  affected: 
Diseased  or  bodily  infirmity,  hernia,  fits, 
vertigo,  sleep-walking,  medical  or  surgical 
treatment  (amputations  secessitated  solely 


by  Injuries,  and  made  within  ninety  days  of 
the  occurrence  of  the  accident  excepted),  In- 
toxicatloa  or  narcotics,  taking  poison,  con- 
tact with  poisonous  substances,  Inhaling  gas, 
sunstroke  or  freezing,  dueling  or  fighting, 
war  or  riot,  violating  law,  violating  rules 
of  a  corporation,  internal  liijuries  (Inflicted 
by  the  injured  or:  any  other  person),  volun- 
tary over-exertion,  'nrestllng,  lifting,  racing, 
gymnastics,  voluntary  exposure  to  unneces- 
sary danger,  entering  or  trying  to  enter  a 
moTing  conveyance  xising  steam  as  a  motive 
power,  riding  In  or  on  any  such  conveyance 
not  provided  for  the  transportation  of  pas- 
sengers, walking  or  being  on  a  railway 
bridge  or  roadbed  (railway  employte  except- 
ed).' " 

C  O.  Bonney  and  U  M.  Paine,  for  appel- 
lant   Peck,  Miller  &  Starr,  for  appellee. 

CABTEB,  J.  (after  stating  the  facts).  It  Is 
settled  by  the  Judgments  below  that  the 
death  of  the  insured  was  caused  by  accident 
Mistaking  a  bottle  of  carbolic  acid  for  pep 
permint,  which  he  wished  to  take  for  some 
ailment,  he  poured  a  portion  of  the  acid  into 
a  glass  of  water,  drank  it,  and  died  from 
the  poison.  The  only  question  presented  for 
our  decision  is,  is  the  appellant  exempted 
from  liability  .on  the  gronnd  that  the  in- 
sured died  from  "talcing  poison"  within  the 
meaning  of  the  poUcy?  Appellant  contends 
that  it  is  so  exempt  by  the  terms  of  the 
contract;  that  the  term  "taking  poison,"  as 
used  In  the  policy,  and  according  to  its  or- 
dinary signification.  Includes  accidental  as 
well  as  intentional  taking;  and  dtes  Pol- 
lock V.  Accident  Ass'n,  102  Pa.  St  230,  which 
so  holds.  Appellee,  however,  contends,  and 
In  this  she  Is  supported  by  the  appellate  and 
circuit  courts,  that  the  words  "taking  poi- 
son," as  employed  in  the  policy,  and  in  view 
of  the  rules  of  construction  applied  by  the 
courts  to  such  Instruments,  mean  the  volun- 
tary, intentional  taking  of  poison,  and  do 
not  include  cases  of  accidental  poisoning; 
and  counsel  contend  that  this  court  has,  in 
effect,  so  decided  in  Healey  v.  Accident 
Ass'n,  133  HI.  556,  25  N.  E.  52.  WhUe  the 
precise  point  here  at  issue  was  not  discussed 
In  the  opinion  In  the  Healey  Case,  yet  It  was 
Involved  in  the  decision,  and  is  within  the 
reasoning  there  employed.  The  leading  cas- 
es on  this  subject  were  reviewed  in  the 
Healey  C^e,  including  Paul  v.  Insurance 
Co.,  112  N.  T.  472,  20  N.  B.  347,  and  PoUock 
T.  Accident  Ass'n,  102  Pa.  St  230,  and  it 
was  then  said:  "While  we  recognize  the 
high  ability  of  the  court  in  which  the  case 
[the  Pennsylvania  case]  was  decided,  we  are 
not  disposed  to  follow  the  rule  there  adopted. 
We  think  the  rule  established  by  the  court  of 
appeals  of  New  York  one  better  calculated 
to  carry  out  the  true  Intention  of  the  parties 
when  the  contract  of  Insurance  was  entered 
into,  and  one,  too,  more  nearly  in  harmony 
with  the  current  of  authority  bearing  on  the 
question."     See,,  also,  Pickett  v.  Insurance 
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Oo^  144  Pa.  St  TO,  22  Att.  871;  MenneiUey 
T.  Assnrance  CJorp.  (N.  Y.  App.)  43  N.  B. 
54.  We  are  indlned  to  the  opinion  that  tbe 
term  "taking  poison"  wOuId  also,  in  common 
parlance,  wlien  used  without  any  qualifying 
-words,  be  understood  to  mean  an  intelligent 
and  conscious  act.  If  In  speaking  of  the 
■cause  of  the  death  of  another  we  should  say, 
"He  took  poison,"  we  would  most  commonly 
tie  undertsood  to  mean  that  his  act  In  taking 
poison  was  intentional,  rather  than  acci- 
dental, and  It  would  hardly  be  deemed  neced- 
aary  to  say  "he  Intentionally  took  i)olBon"; 
and  if  It  were  designed  to  avoid  such  un- 
derstanding, we  would  naturally  say  "he  ac- 
cidentally took  poison,"  or  would  uSe  some 
other  qualifying  words  indicating  that  the 
act  "was  accidental,  or  its  cause  doubtful  or 
unknown,  It  must,  however,  be  conceded 
that  the  meaning  of  the  term  in  the  respect 
mentioned  is  not  free  from  doubt  Able  and 
learned  arguments  have  been  made  on  each 
side  of  the  question  by  counsel,  and  cases  are 
cited  showing  that  courts  of  high  authority 
do  not  agree  on  the  subject  It  would  there- 
fore seem  to  be  eminently  proper  in  such  a 
case  to  apply  the  well-known  rule  of  con- 
struction applicable  to  such  instruments,— 
that  where  there  Is  doubt  or  uncertainty  as 
to  the  meaning  of  the  terms  employed,  the 
language,  being  that  of  the  insurer,  must 
be  liberally  construed  in  favor  of  the  in- 
sured, BO  as  not  to  defeat  without  a  plain 
necessity,  tils  dalm,  to  indemnify  which,  in 
making  the  Insurance,  it  was  his  object  to 
secure.  Healey  ▼.  Accident  Ass'n,  supra; 
Insurance  Oo.  v.  Scammon,  100  111.  644;  May, 
Ins.  f  175.  Oonnsel  for  appellant  Insist  that 
using  their  own  language:  "An  exception 
from  an  accident  policy  can  only  be  of  some 
accident  otherwise  Included  within  It;  for, 
if  the  cause  of  injury  or  death  be  not  acci- 
dental, it  is  manifestly  not  within  the  scope 
of  the  policy  at  all.  Hence,  an  exception  of 
'taking  poison'  means,  ex  vi  termini,  tbe  ex- 
ception of  an  accidental  taking  of  poison." 
It  is  dear,  however,  that  the  so-called  "ex- 
ception" is  something  more  than  a  mere  ex- 
ception excluding  what  would  otherwise  be 
Included  as  acddents,  for  suicide  by  a  sane 
person  could  not  be  said  to  lie  an  accident 
yet  it  with  other  causes  of  death  and  injury 
not  accidental,  are  embraced  in  the  excep- 
tion. It  is  also  said  that  the  term  "taking 
poison"  cannot  be  limited  in  its  meaning  to 
the  intentional  taking  of  poison,  for  the  rea- 
son that  death  so  caused  is  covered  by  the 
clause  relating  to  suicide,  and  to  so  construe 
It  would  give  no  force  whatever  to  the  words 
"taking  poison."  Counsel  are  mistaken  also 
In  this  contention.  When  the  entire  provi- 
sion in  which  those  words  occur  is  consid- 
ered, It  is  too  dear  for  argument  that  it  is 
recognized  that  death  may  result  wholly  or 
partially,  directly  or  indirectly,  from  volun- 
tarily taking  poison,  without  any  suiddal  in- 
tent; and  that  death  so  caused,  while  except- 
ed from  the  risks  covered  by  the  policy; 


would  not  be  so  excepted  by  the  miicide 
daoM.  Besides,  dilfeient  kinds  of  accidents 
and  injuries  not  resulting  in  death  caused 
by  the  voluntary  taking  of  poison  might  be 
exduded  from  such  risks  by  this  provision. 
It  would  not  be  difficult  for  the-  insurer  to 
use  language  which,  in  respect  to  the  ques- 
tion here  under  consideration,  would  be  free 
from  doubt  A  policy  of  insurance  shoold 
not  be  so  framed  as  to  be  susceptible  of  one 
construction  in  the  hands  of  the  soliciting 
agent  and  of  quite  a  different  one  In  the 
Iiands  of  the  adJuMer.  Finding  no  error  in 
the  record,  the  Jndginent  of  the  appdiate 
court  i»  affirmed.  ■  JMgment  affirmed. 


(161  iiL  am 
MBTpOPOLITAN  AgCIDBNT  ASS'N  v. 

FEOUiAND. 
(Supreme  Oofirt  of  IlUnoi*.     March  28,  1806.) 

iMtCBilROB — ACOIDBN?  —  DBXTB  BT  POIMiOIie  — 
WaIVBBS  —  JODSKKXT  IN  BZOBSS 

or  Ad  Damnum. 

1.  An  acddent  Insurance  policy  contained, 
on  the  pait  of  the  assured,  the  provigion,  **! 
agree  that  this  iuniance  shall  not  lie  held  to 
extend  *  *  *  to  poison  in  any  way  taken,  ad- 
ministered,  absorbed,  or  inhaled."  Beld,  that 
tlie  words  "in  any  way"  related  to  the  mode  or 
manner  in- which  the  iMison  was  taken,  and  not 
to  the  motive  of  the  assured  in  taking  it  and 
that  death  by  involuntary  poisoning  was  there- 
fore within  the  policy. 

2.  Proof  of  death  nnder  a  policy  Is  waived 
by  an  accident  insurance  asaodation  by  tlie  dec- 
larations of  one  of  its  officers,  made  to  the  bene- 
ticiary,  to  the  effect  that  the  officers  of  the  asso- 
ciation linew  of  the  member's  death;  that  it 
wonld  he  of  no  use  to  make  proofs,  .iiecause  the 
insuranee  did  not  cover  such  a  case,  and  that 
tlie  claim  would  not  be  paid. 

3.  Where  the  beneficiary  was  ignorant  of 
the  by-law  requiring  suit  on  tiie  policy  to  l>e 
brought  within  30  days  after  a  refusal  of  the 
company  to  pay  a  claim,  ajid  the  officer  refused 
a  request  for  a  copy  of  the  by-laws,  and  in  reply 
to  a  question  ar  to  the  time  in  which  suit  might 
be  brought  answered  "three  montlis"  (the  max- 
imum limit  in  any  case),  the  limitation  as  to  tbe 
30  days  was  thereby  waived. 

4.  An  objection  that  the  judgment  exceeds 
the  ad  danmnm  of  the  declaration  must  be  first 
raised  in  the  trial  court 

Appeal  from  appellate  court  First  district. 

Assumpsit  by  Myrtle  Frolland  against  the 
Metropolitan  Accident  Association  on  a  pol- 
icy of  Insurance.  From  a  Judgment  of  the 
appellate  court  (59  ni.  App.  62S)  affirming 
a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Appellee  brought  suit  in  the  drcuit  comt 
of  Cook  county  on  a  certificate  of  member- 
ship issued  by  appellant,  a  mutual  l)enefit 
association,  to  Herman  Martin  Frolland,  the 
husband  of  appellee.  The  member,  Frolland, 
died  from  poison  which  he  drank  by  acd- 
dent intending  to  drink  distilled  water.  By 
mistake  be  drank  chloral  instead.  His  writ- 
ten application  for  the  certificate  contained 
the  following:  "I  agree  that  the  insurance 
shall  not  be  held  to  extend  •  •  •  to  poi- 
son In  any  way  taken,  administered,  ab- 
sorbed, or  inhaled.*   Also:  "I  agree  that  any 
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fttilure  on  tUeffutot  myself,  my  beUrs,  IsgaJ 
r^>r«8«iitattve8,  or  beneficiaries,  to  comply 
with  the  terms,  provisions,  cokidltlons,  and 
limitations  of  the  by-Ia-ws  (as  they  now  exist 
or  may  hereafter  be  amended  by  the  mem- 
bers of  the  association)"  etc.,  "shall  work  a 
forfeiture  oif  my  membership."  The  certifi- 
cate Issned  on  the  application  provided  for 
the  payment.  In  case  of  the  death  of  the 
member  through  external,  violent  and  pure- 
ly accidental  means,  of  $5,000  to  the  plaintiff 
within  90  days  of  the  rec^t  or  satisfactory 
proofs  of  death.  The  certificate  contained 
also  the  following  i>rovisions:  "An  immedi- 
ate written  notice  by  tbe'  member  or  bis  rep- 
resentative to  the  aasociatlon  in  Chicago, 
stating  time,  place,  and  manner  and  natnre 
of  injoiy,  and  the  certificate  of  a  sturgeon 
who  has  esa mined  said  Inlnry  as  soon  as 
bis  services  conld  be  secured,  are  conditions 
precedent  to  recovery,  unless  compliance 
therewith  Is  impossible.  In>  such  event 
said  notice  to  be  given  as  so«n  as  possible. 
The  conslderatloD  for  this  insurance  Is  and 
shall  be  the  warmntles  and  agreements  con- 
tained In  the  application  herefor,  which,  with 
the  by-laws  of  the  associhtlon  now  in  force, 
or  hereafter  enacted  by  the  members  of  the 
assoclatlMi,  are  made  a  part  hereof,  and  the 
payment,  when  due,  of  tlte  various  calls 
which  may  have  been  made  hereon."  The 
by-laws  provided,  among  other  things,  as 
follows:  "12.  ^)  The  certificates  of  this  as- 
sociation shall  provide  against  all  forms  of 
bodily  injuries  induced  'by  external,  violent, 
and  accidental  means,  except  as  follows: 
(b)  The  benefits  under  the  certificate  of  this 
association  shall  not  extend  to  any  case  in 
which  there  shall  be  no  external  or  visible 
signs  of  bodily  Injury,  nor  to  death  or  dis- 
ability happening  directly  or  Indirectly  in 
consequence  of  disease '  or  bodily  4nfirmlty, 
hernia,  orchitlsy  or  taking  of  poison,  or  con- 
tact with  poisonous  substances,  or  Inhaling 
gas,  or  by  any  surgical  operation,  •  •  • 
suicide  (sane  or  insane).  *  ^  *  The  bene- 
fits Shan  not  be  held  to  extend  to  mysterious 
disappearances,  or- to  any  case  of  death  or 
disability  the  nature,  cause,  or  manner  of 
which  is  unknown  or  Incapable  of  direct  and 
positive  proof."  "10.  (b)  Fatal  Injury.  In 
case  of  immediately  fatal  injury,  notice  of 
the  ai;cldent  must  be  furnished  without  un- 
necessary delay,  and  unless  direct  and  af- 
firmative affidavits;  proving  the  date,  place, 
cause,  manner  of  death,  also  location  and 
occupation  of  deceased  at  time  of  Injuryi 
shall  be  furnished  to  this  association  with- 
in three  months  of  the  date  of  said  death,  all 
claims  under  such  certificate  shall  be  waiv- 
ed and  forfeited  to  the  association."  "22. 
Suits,  (a)  No  salta  shall  be  commenced  or 
maintained  against  this  association  unless 
the  same  shall  be  commenced  within  thirty 
days  from  and  after,  the  date  of  the  re- 
fusal of  the  association  to  entertain  a  claim 
or  pay  an  award.  The  failure  of  the  as- 
sociation to  pay  a  claim  within  sixty  days 


from  thd'date  of  filing  \rltb  the  associatloB 
of  proofs  thereof  shall  be  construed  by  the 
member  as  a  refusal  on  the  part  of  the  as- 
sociation to  pay  said  claim,  and  no  suit  or 
proceeding  at  law  shall  be  brought  by  said 
member,  his  heirs,  executors,  administratots, 
or  assigns,  unless  the  same  shall  be  com- 
menced wUhln  thirty  days  from  the  expira- 
tion of  the  said  sixty  days  hereinbefore  men* 
tloned."  The  member,  Frolland,  died  on  the 
27th  day  <tf  Tebmary,  within  a  tew  hours 
after  the  accident,  and  was  at  the  time  in 
good  standing  In  the  association.  No  writ- 
ten  notice  of  the  alleged  accident  was  ever 
given  by  the  plaintifT  to  the  defendant,  nor 
was  any  certificate  of  any  attending  sur- 
geon or  physician  furnished  to  the  defend- 
ant, nor  were  any  proofs  of  loss  filed  with  the 
defendant  On  the  2l8t  or  22d  day  of  March, 
1893,  the  plaintiff,  with  her  attorney,  went 
to  the  office  of  the  defendant  and  they  were 
then  and  there  notified  that  the  defendant 
would  not  pay  the  claim,  and  refused  to  en> 
tertain.lt  The  plaintiff  began  this  action 
on  the  Sth  day  of  May,  1(^93.  Her  declaration 
sets  forth  the  certificate,  the  portion  of  the 
application  which  has  been  quoted  above; 
alleges  that  the  plaintiff  died  from  the  effect 
of  poison  taken  by  blm  accidentally,  and  in 
place  and  instead  of  distilled  water,  but 
says  that  he  did  not  die  from  "poison  In  any 
way  taken,  administered,  absorbed,  or  In- 
haled, within  the  meaning  of  said  words  as 
used  in  his  said  application  for  member- 
ship"; alleges  the  waiving  by  the  d^endant 
of  any  proof  of  death  of  Frolland,  and  that 
she,  the  plaintiff,  "has  observed  and  kept  an 
things  in  the  said  policy  of  Insurance  con- 
tained on  her  part  to  be  kept  and  perform- 
ed." To  this  declaration  pleas  were  filed, 
consisting— First  of  the  general  Issue;  and, 
second,  of  a  special  plea  that  the  suit  was 
not  begun  within  30  days  from  the  refusal  of 
the  defendant  to  entertain  the  plaintiff's 
claim.  To  this  special  plea  the  plaintiff  re- 
plied—First that  there  was  no  such  by-law 
limiting  the  time  within  which  to  bring  suit; 
second,  that  she  was  prevented  by  fraud  and 
false  representations  of  the  defendant  from 
bringing  her  action  within  the  time  provid- 
ed by  the  by-law.  To  the  last  special  repli- 
cation the  defendant  demurred,  but  the  couit 
overruled  the  demurrer,  and  issue  was  Join- 
ed. A  Jury  was  waived,  and  the  court  found 
the  Issues  for  the  plaintiff,  and  gave  Judg- 
ment for  the  amount  designated  In  the  cer- 
tificate, with  Interest  and  costs.  On  appeal 
the  Judgment  was  affirmed  in  the  appellate 
court  and  the  defendant  appealed  to  this 
court 

Smith,  Shedd,  &  Underwood,  for  appellant 
James  Smith  and  0.  S.  Darrow,  for  appellee. 

CARTER,  J.  (after  stating  the  facts).  The 
principal  question  in  this  case  is  like  the  one 
involved  in  Insurance  Co.  v.  Dunlap,  In 
which  an  opinion  was  filed  >at  the  present 
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term  of  tbls  eonrt  (iS  N.  B.  7eS^,  «xd  It  most 
be  controlled  by  that  dedaion.  InsteAd  of 
using  the  term  "taking  poison,"  which  In 
that  case,  aa  -used  in  the  policy,  we  held  to 
mean  the  yolimtary  taking  of  potaon,  the  ap- 
plication in  the  case  at  bar,  which  was  made 
a  part  of  the  insnrance  contract,  contained 
this  provision :  *^  agree  tliat  this,  insurance 
ahall  not  be  held  to  extend  *  *  *  to  poi- 
son in  any  way  taken,  admlniatered,  ab- 
sorbed, or  inhaled."  Xbe  prtacipal  conten- 
tion of  appellant  is  that,  although  it  is  shown, 
and  not  disputed,  that  the  death  of  the  man* 
ber  was  caused  by  poison  accidentally  taken, 
—chloral  taken  by  mistake  for  distilled  wa- 
ter,—yet  there  can  be  no  recovery,  because 
the  term  "person  in  any  way  taken"  must  be 
held  to  include  poison  taken  accidentally 
as  well  as  poison  taken  intentionally.  It  Is 
not  contoid^  that  there  is  any  difference,  as 
a  cause  of  death,  between  the  term  "poison 
taken"  and  the  term  "taking  poison."  In- 
deed, the  by-laws  use  the  one  term,  and  the 
application  the  other.  But  it  is  Insisted  that 
the  qualifying  words  "In  any  way"  have  re- 
lation to  the  motive  of  the  insured  In  taking 
the  poison,  and  embrace  his  involuntaty  as 
well  as  his  voluntary  action  in  that  regard. 
We  are  of  the  opinion  that  the  words  "in 
any  way"  relate  to  the  mode  or  maimer  in 
which  the  poison  Is  taken,  and  not  to  tbe  mo- 
tive of  the  insured  in  taking  it  Yery  nearly 
this  precise  question  was  so  decided  in  Insuiv 
ance  Ca  v.  Akaa,  150  U.  8.  468,  14  Sup.  Ct 
155.  It  was  there  held  that  in  the  phrase 
"self-destruction  in  any  form"  the  words  "in 
any  form"  clearly  related  only  to  the  manner 
of  killing,  and  that  the  clause  was  by  no 
means  synonymons  in  mehnlng  with  such 
claims  as  "die  by  suicide,  sane  or  insane,"  or 
"by  suicide,  felonious  or  otherwise,  sane  or 
Insane."  In  accordance  with  the  ruling  in 
Dunlap's  Case,  and  in  Healey  v.  Association, 
133  ni.  656,  25  N.  E.  52,  we  must  hold  in  the 
case  at  bar  that  the  death  of  the  member, 
Frolland,  having  been  caused  by  accident,  is 
not  excluded  from  the  risks  covered  by  the 
contract  of  insurance  sued  on  by  reason  of 
tbe  exception  above  mentioned.  Insurance 
contracts  are  to.  be  Uberally  construed,  so  as 
not  to  defeat  the  indemnity  which,  in  mak- 
ing the  contract  it  was  the  object  to  secure, 
unless  plainly  necessary  from  the  language 
of  the  contract 

It  is  also  contended  by  appellant  that  there 
should  have  been  no  recovery  by  appellee 
under  the  issues  and  proofs,  because— First 
immediate  notice  of  the  member's  death  was 
not  given  to  appellant  as  required  by  the 
certificate  of  membership;  and,  second,  the 
suit  was  not  begun  within  30  days  after  the 
refusal  by  appellant  to  entertain  or  to  pay 
the  claim.  It  is  very  doubtful  whether  the 
notice  required  by  the  certificate  to  be  given 
Immediately  upon  the  happening  of  tbe  in- 
jury appUes  to  cases  of  deatb.  When  con- 
strued in  connection  with  the  by-laws,  it 
vonld  seem  to  apply  only  to  injuries  not 


fatal.  But  bowevar  this  may  be,  tbe  notiee^ 
if  any-  was  required,  was  waived,  as  were 
also  the  proofs  of  death  and  the  by-law  r^ 
quiring  suit  to  be  brought  within  30  daySL 
The  member  died  on  the  27th  day  of  Feb- 
ruary,  and  on  the  22d  day  of  March  appellee 
and  her  attorney  went  to  the  office  of  the  sec- 
retary and  general  manager  of  the  associatioii, 
and  asked  him  for  ftxms  upon  which  to  make 
prop«r  proofs  of  death,  but  the  secretair 
told  them,  in  substance,  that  the  officers  of 
the  association  knew  of  tbe  member's  death; 
that  it  would  be  of  no  use  to  make  the  proofs, 
for  the  reason  tbat  Froiland's  death  was 
caused  by  poison;  that  the  insurance  did  not 
cover  such  a  case,  and  that  the  claim  would 
not  be  paid.  It  must  also  be  taken  as  estab» 
lished  by  tbe  Jndgmeats  of  the  circuit  and 
appsDate  courts  that  appellee  as  a  matter  of 
fact  bad  no  knowledge  of  the  proviaioB  ia 
the  by-laws  requiring  suits,  if  brought  at  aU, 
to  be  brought  within  90  days  after  the  re- 
fusal of  the  assodatioD  to  entertain  or  pay 
the  claim,  and  that  for  tbe  purpose  of  ascei^ 
taining  what  if  any,  limitation  as  to  tim» 
was  provided  In  the  by-laws,  appellee  and 
ber  attorney  asked  appellant's  secretary  at 
the  time  and  place  above  mentioned  for  a 
copy  of  its  by<lawB,  and,  when  tliis  request 
was  rinsed,,  then  Inquired  of  him  how  mudti 
time  appellee  had  in  wlilch  to  bring  suit  and 
was  informed  that  she  had  three  months. 
This  officer  of  tbe  association  was  then  in 
possession  of  the  by-laws,  bad  printed  copies 
of  them,  and,  whether  or  not  appellee  had  a 
right  to  obtain  from  the  association  a  copy 
of  such  by-laws,  she  Itad  tbe  right  to  b>> 
spect  them,  and  to  be  infocmed  of  their  con^ 
tents.  This  secretary  and  manager  then 
knew  from  the  eouversation  tliat  she  was 
ignorant  of  the  by-laws  requiring  salt  to  i)e 
brought  within  30  days.  Whether,  as  mai^ 
ter  of  law,  she  was  charged  with  knowledge 
of  the  by-laws  or  not  she  was  in  fact  igno- 
rant of  the  one  in  question,  as  was  then  well 
known  to  this  officer  of  tbe  association. 
While  there  is  some  conflict  as  to  what  was 
said,  it  must  be  taken  on  this  appeal  as  es- 
tablished that  she  was.  In  effect  refused  pep- 
mission  to  inspect  the  by-laws,  and  was  mis- 
led and  induced  to  b^eve  that  she  had  three 
months  In  which  to  bring  suit  However  un- 
reasonable a  by-law  requiring  suit  to  be  be- 
gun within  30  days  from  the  time  of  the  re- 
fusal by  the  company  to  pay  might  appear 
to  be,  we  do  not  deem  it  necessary  to  pass 
upon  that  question;  but  that  tliis  by-law  was 
waived  by  the  wrongful  acts  of  appellant's 
secretary  and  manager  we  have  no  doubt 
It  is  a  familiar  rule  that  refusal  to  pay  a 
claim  on  the  ground  that  the  loss  is  not  one 
covered  by  the  policy  is  a  waiver  of  the  re- 
quirement usually  contained  in  the  policy 
that  the  prescribed  proofs  of  the  loss  be  fur- 
nished to  the  company,  and.  that  in  such  case 
suit  may  be  maintained  without  furnishing 
such  proofs.  Upon  tbe  same  principle  we 
see  no  raason  wbf  tbe  finding  for  the  plaia- 
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tiff  of  the  Issae  made  on  th^  second  replica- 
tion setting  up  the  facts  above  stated  did  not, 
In  effect,  amount  to  a  finding  that  the  by- 
laws In  question  were  waived  by  the  asso- 
ciation. See  Insnrance  Co.  v.  Peck,  133  Dl. 
220,  24  N.  E.  538,  and  cases  there  dted. 
When  the  Issue  on  this  replication  Is  consid- 
ered, we  do  not  think  the  court  erred  in  re- 
fusing to  hold  as  law  in  the  decision  of  the 
case  the  proposition  sabmitted  by  appellant 
that  appellee  was  charged  with  notice  of  and 
was  bound  by  the  by-laws,  and  that  it  was  im- 
material whether  she  had  actual  knowledge 
of  them  or  not  CSonnsel  for  ai^>ellant  con- 
tends that  the  court  erred  In  not  sustaining 
their  demurrers,  first  to  the  dedaration,  and 
next  to  the  replication.  If  any  error  was 
committed  in  this  regard,  it  was  waived  by 
pleading  over.  The  record  shows  that  issues 
were  joined  on  the  pleadings,  to  which  de- 
murrers had  been  overruled. 

It  Is  also  assigned  for  error,  and  insisted  cm 
here,  that  the  damages  assessed  exceed  the 
ad  damnum  of  the  declaration,  and  that  the 
Judgment  should  be  reversed  for  that  rea- 
son.  It  seems  that  the  excess  of  the  judg- 
ment over  the  damages  dalmed  in  the  decla- 
ration was  the  interest  allowed  which  ac- 
crued after  the  commencement  of  the  suit 
At  the  conclusion  of  the  trial  the  eonrt  found 
the  Issues  for  the  plaintiff,  and  assessed  her 
danaages  at  |S,3S4,  which  was  $354  in  excess 
of  the  amount  claimed  in  the  declaration. 
The  defendant  entered  Its  motions  for  a  new 
trial  and  In  arrest  of  judgment,  which  mo- 
tions, as  entered,  were  overruled  by  the 
court,  and  exceptions  taken  by  the  defendant 
Exceptions  were  also  taken  to  the  findings 
of  the  court  and  to  the  Judgment  The  si)e- 
clflc  objection  was  not  made,  nor  was  the 
court's  attention  called  to  the  fact,  that  the 
damages  assessed  exceeded  the  ad  damnum 
of  the  declaration.  Had  this  been  done,  the 
court  would  without  doubt  have  limited  the 
judgment  to  the  amount  claimed,  or  would 
have  allowed  the  plaintiff  to  amend  her  dec- 
laration. It  Is  undoubtedly  true  that  It  was 
error  to  render  judgment  In  excess  of  the 
amount  claimed  in  the  dedaratlon.  It  has 
been  uniformly  so  held  by  this  court,  but  the 
error  was  a  formal  and  technical  one,  that 
should  have  been  pointed  out  to  the  court  by 
the  d^endant  below  when  making  its  objec- 
tions and  taking  its  exceptions  to  the  action 
of  the  court  This  was  not  done,  and  the  er- 
ror was  therefore  waived.  This  view  is  in 
substantial  accord  with  the  decision  of  this 
court  in  Utter  v.  Jaffray,  114  IlL  470,  2  N.  B. 
494,  when,  although  no  motion  for  a  new 
trial  or  in  arrest  of  judgment  was  made,  and 
no  exceptions  were  taken  to  the  Judgment,  it 
'was  said  that  had  any  such  action  been  tak- 
en, "stating  that  the  finding  of  the  damages 
was  In  excess  of  the  ad  damnum  In  the 
amended  declaration,  the  error  could  have 
been,  and  no  doubt  would  have  been,  correct- 
ed at  once,  under  the  statute,  on  such  terms 
aa  the  court  might  have  deemed  equitable 
t.4Sn,ado.8 — i9 


and  just"  The  inference  to  be  drawn  from 
the  language  used  In  that  case  is  that  such 
an  error  will  be  waived,  mdess  the  specific 
objection  be  made  in  the  trial  court  See^ 
also,  Bowden  v.  Bowden,  75  IlL  111.  The 
judgment  of  the  appellate  court  is  affirmed. 
Judgment  affirmed. 


(160  iii.no) 

OOMMBRCIAI/  LOAN  ft  BTTILDINQ 

ASS'N  T.  TRBVBTTB  et  al.i 
(Supreme  Conrt  of  Illinoia.    Jan.  20,  1898.) 

XORTaAOI  TO  LoAir  AASOCIATIOIT — AOVAXOEMIMTS 

TO  CORTBACrOS— Mbohanics'  XiiBira— 

BSTOPPBl.  TO  ClU.IIf. 

Where  a  bnilding  assodatioii,  holding  a 
noortgage  on  land  to  secure  a  loan,  agreed  to  ad- 
vance a  certain  portion  of  such  loan  to  con- 
tractors for  the  erection  of  two  stories  of  a  build- 
ing for  the  mortgagor,  payable  as  the  work  pro- 
greased,  and  the  contractors,  without  the  knowl- 
edge of  such  aasociatioa,'  took  an  additional  con- 
tract for  work  on  the  third  story,  and,  after 
doing  work  diereonder,  presoited  to  the  asso- 
ciation certificates  signed  by  the  ardiiteet  and 
reciting  that  the  total  amount  of  their  contract 
was  the  sum  fixed  for  woik  on  the  two  stories, 
bat  failing  to  mention  the  second  contract  and 
received  payments  on  sudt  certificates,  they  were 
estopped  to  claim,  as  against  the  association,  a 
Uen  for  work  on  the  tmrd  story.  58  Hi.  App. 
656,  reversed. 

Appeal  from  appellate  court.  First  district 
Action  by  the  Cknnmerclal  Loan  &  Building 
A880Ciati(m  against  George  F.  Trevette  and 
others.  From  a  judgment  of  the  api>ellate 
court  reversing  a  judgment  for  plaintiff  (58 
111.  App.  656),  it  appeals.    Bevorsed. 

This  was  a  bill  to  foreclose  a  deed  of  trust 
on  land  in  the  city  of  C!hicago,  given  by  L  B. 
Miller  and  H.  J.  Miller,  to  one  Julius  Stem,  to 
secure  a  loan  of  $15,000  from  the  appellant 
The  deed  was  dated  March  22,  1893,  and  re- 
corded on  the  27th  of  the  same  month.  The 
grantors  in  the  deed  were  the  owners  of  150 
shares  of  stock  of  the  appellant  association, 
by  which  they  were  enabled  to  boirrow  the 
sum  of  money  to  be  expended  in  the  erection 
of  a  building  on  the  land,  which  was  to  be 
advanced  for  the  borrowers  to  the  contractor 
and  others  as  the  work  progressed.  Various 
persons  were  made  defendants,  among  whom 
were  a  firm  of  contractors  known  as  Trevette 
&  Swift  The  firm  had  a  contract  with  the 
Millers  for  the  carpenter  work  on  the  build- 
ing, for  the  sum  of  $8,000,  which  was  to  be 
paid  OD  the  completion  of  the  wortc.  The 
contract  was  confined  to  a  two-story  building. 
The  app^ees  Trevette  ft  Swift  by  their  an- 
swer and  cross  bill,  set  up  a  second  contract 
with  the  Millers,  dated  April  12,  1883,  tor  the 
furnishing  of  certain  labor  and  materials  up- 
on the  third  st(H7  of  the  building,  under 
which  was  due  $1,600,  and  the  sum  of  $138 
for  extra  work.  The  second  contract  be- 
tween the  Millers  and  the  contractors  was 
not  known  to  the  appellant  The  property 
was  worth  $20,<X)0,  of  which  the  Improve- 
ments placed  thereon  were  worth  $15,000. 


1  Behearing  denied  March  18,  1890, 
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On  April  1,  1883,  appellees  presented  to  ap- 
pellant a  certificate  of  the  architect,  marlced 
"Correct,"  and  signed  by  the  Millers,  for  $2,- 
000,  on  account  of  their  work  as  contractors 
for  the  cari)enter  work. 
The  certificate  was  as  follows: 

"$2,000.  Chicago,  April  1st,  1893. 

"To  I.  B.  Miller,  Esq.:  This  is  to  certify 
tliat  Trevette  &  Swift,  contractors  for  the 
carpenter  and  joiner  work  cm  yoar  building, 
Drexel  Ave.  &  e3rd  St.,  are  entitled  to  a  pay- 
ment of  two  thousand  oo/^o*  dollars,  by  the 
terms  of  contract 

"This  certificate  was  issued  upon  an  appli- 

catloa  and  affidavit  of  the  said  ,  dated 

,  18—,  and  made  In  accordance  with 

the  provisions  of  section  85  of  the  law  relat- 
ing to  subcontractors'  liens,  in  force  July  1, 
1887.  T.  N.  BeU,  Architect. 

Contract  price $8,000  00 

Extra    work 

Total  amt.  iasaed 5,500  00 

Balance   $2,500  00 

"Received  amount  of  abo^e  certificate. 
"Trevette  &  Swift." 

This  certificate  was  presented  by  Trevette 
&  Swift  to  Julius  Stem,  and  O.  K-'d  by  hhn, 
and  subsequently  paid  by  said  association. 
On  April  15, 1893,  a  similar  certificate,  for  the 
sum  of  $800,  except  that  the  total  amount  is- 
sued is  stated  as  $6,300.  balance  $1,700,  was 
issued  to  Trevette  &  Swift,  presented  to  said 
Stem,  O.  K.'d  by  him,  and  subsequently  paid 
by  said  association  on  May  3,  1893.  On  May 
2,  1893,  a  similar  certificate  was  issued,  for 
the  sum  of  $500,  except  that  it  stated  the  to- 
tal amount  issued  to  be  $6,800,  balance  $1,- 
200.  May  16,  1803,  a  similar  certificate  was 
issued,  for  $300,  except  that  it  showed  the  to- 
tal amount  issued  to  be  $7,100,  balance  $900. 
May  27, 1893,  a  similar  certificate  was  issued, 
for  $800,  exc^t  that  it  showed  the  total 
amount  Issued  to  be  $7,000,  balance  $100. 
June  16, 1893,  a  similar  certificate  was  Issued, 
for  $100,  except  that  it  showed  the  total 
amount  Issued  to  be  $8,000,  no  balance  due. 
An  agreement  in  writing,  made  for  part  of 
said  extra  work,  amounting  to  $95,  was  offer- 
ed in  evidence.  It  was  not  dated,  but  Swift 
testified  it  was  made  about  June  1, 1893.  All 
of  these  certificates  were  presented  by  Trev- 
ette &  Swift  to  Stem,  and,  after  being  O. 
K.'d  by  him,  were  paid  by  said  associatitm. 

The  circuit  court  found  that  the  appellant 
was  entitled  to  a  prior  lien  of  the  premises 
for  the  full  amount  of  its  claim,  and  decreed 
accordingly.  On  appeal,  the  appellate  court 
reversed  the  decree  of  the  circuit  court,  hold- 
ing that  upon  the  value  of  the  premises  with- 
out the  Improvements,  under  the  contract  for 
the  third  story,  and  without  the  extra  work, 
for  which  appellees  claim  $1,738,  appellant 
had  a  first  lien,  and  appellees  a  second  lien, 
and  that  upon  the  additional  value  added  to 
the  premises  by  said  work  done  under  the 
contract  for  the  third  story,  and  the  extra 


work,  appellees  had  the  first  lien,  and  the  ap- 
pellant a  second  llem. 

Stem,  Osborne  &  Louer,  for  appellant. 
Ewing,  Winchester  &  Craig,  for  appellees. 

CRAIG,  C.  J.  (after  stating  the  facts).  Thia 
case  presents  a  qnestkin  as  to  the  priwlty  of 
liens.  The  recording  of  the  deed  of  trust  giv- 
en by  the  Millers  to  the  appellant  was  con- 
structive notice  of  the  ai^>ellant's  rights  under 
the  same,  and  the  dealings  of  the  parties 
were  such  as  to  bring  actual  notice  home  to 
the  appellees.  Theamtellees  held  a  contract 
with  the  owners  of  the  mortgaged  premises 
for  the  erection  thereon  of  a  building,  except 
the  third  story,  for  which  they  were  to  receive 
from  appellant  the  sum  of  $8,000,  aa  the  work 
progressed.  This  amount  appellant  was 
willing  to  advance  out  of  the  loan,  to  tbe 
contractor,  but  the  record  fails  to  show  that 
the  appellant  was  willing  to  assume  any 
greater  or  other  liability  than  such  sum.  Ap- 
pellees, being  chargeable  with  all  of  a^tel- 
lant's  rights  and  equities,  and  having  con- 
cealed from  appellant  all  knowledge  that 
they  had  any  claim  under  a  contract  of  April 
13th,  asserting  that  the  total  amount  of  tli^r 
contract  was  $8,000,  and  no  more,  at  the 
time  they  received  five  successive  payments, 
after  they  made  the  contract  of  April  13th, 
could  not  acquire  any  additional  rights  or 
claims  upon  the  mortgaged  premises  except 
In  subordination  to  appellant's  rights. 

Tbe  decision  of  the  case  may  be  placed  upon 
the  doctrine  of  equitable  estoppel.  Appellees 
obtained  payment  upon  tbe  contract  of  $8,- 
000  by  drawing  moneys  to  the  amount  of  $4,- 
500  from  the  appellant,  at  various  times,  be- 
tween April  1,  1803,  and  June  16,  1893,  upon 
certificates  of  the  architect  bearing  the  or- 
ders of  the  mortgagors  thereon,  and  request- 
ing the  appellant  to  pay  out  said  moneys;  and 
the  appellees  presented  these  orders,  bearing 
upon  their  face  a  false  statement  as  to  the 
amount  claimed  to  be  due  and  owing  to  them 
for  the  carpenter  work  on  the  premises.  Ap- 
pellees not  only  failed  to  apprise  the  mort- 
gagee of  having  acquired  an  additional  con- 
tract, that  of  April  12,  1893,  with  the  owners 
of  the  premises,  for  other  and  dlfTerent  work 
confined  to  the  third  story  of  the  building, 
and  for  which  the  appellees  were  to  receive 
$1,738,  but,  on  the  contrary,  suppressed  the 
knowledge  of  such  later  contract  from  appel- 
lant, by  continuing  to  present  vouchers  for 
payment  In  which  the  total  amount  was  still 
shown  to  be  $8,000,  less  the  money  which  had 
been  actually  paid.  Upon  the  assurance  of 
appellees  to  appellant,  growing  out  of  the 
order  or  certificate,  the  latter  was  misled, 
and  paid  out  the  entire  $8,000,  when  the  sum 
would  not  have  been  paid  if  the  appellant 
had  not  been  deceived.  If  the  appellant  is  re- 
quired to  take  a  second  lien  as  to  the  $1,738, 
Instead  of  the  prior  lien,  it  will  be  deprived  of  a 
right  withoutany  act  or  fault  of  its  own.  Any 
act  which  will  render  it  Inequitable  for  a  jparty 
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to  enforce  his  lien  may  operate  as  an  estoppel 
In  equity;  and  if  the  party  act  falsely,  and  his 
act  in  fact  constitute  a  fraud  upon  the  other 
party,  it  will  be  immaterial  whether  the  par- 
ticular injury  inflicted  was  intended  or  not. 
Heidenbluth  v.  Rudolph,  152  111.  316,  88  N.  B. 
930.  We  think  that  the  appellate  court  erred 
In  reversing  the  decree  of  the  circuit  court, 
and  that  the  decree  of  the  circuit  court  is 
right.  Decree  of  appellate  court  reversed, 
and  of  cirouit  ooort  afflrmed. 


(160  IIJ.  443) 

WIIiliABD  et  at.  V.  MASTBRSON  et  »l.i 

(Supreme  Court  of  lUmoia.     Jan.  20,  1886.) 

Fbadddlbnt  Cobvbtakobs— Rights  of  JcDOMBirr 

Cbcoitok—Hombbtbad— Acquisition 

— Abamdonmbmt. 

1.  A  Judgment  creditor  may  proceed  to  sale 
on  execudon  against  land  of  the  debtor  fraudu- 
lently conveyed,  without  first  bringing  suit  to 
set  ajside  the  conveyance. 

2.  A  deed  to  land  in  which  the  erantor  has 
a  homestead,  followed  by  delivery  of  possession 
to  the  grantee,  operates  aa  an  abandonment  of 
the  homestead. 

3.  After  a  judgment  has  become  a  lien  on 
land,  the  debtor  cannot  acquire  a  homestead 
therein,  as  agaiiurt  the  judgment  creditor. 

Error  to  circuit  court,  Cooli  county;  Thom- 
as G.  Wlndes,  Judge. 

BUI  by  E.  F.  Maaterson  and  others  against 
S.  A,  Wlllard  and  another  to  set  aside  fraud- 
ulent conveyances.  Decree  for  plaintiffs, 
and  defendants  bring  error.   Affirmed. 

This  was  a  bill  in  chancery.  In  the  circuit 
court  of  Cook  county,  seeking  to  set  aside 
certain  deeds,  and  the  assignment  of  a  Judg- 
ment, made  by  Samantha  A.  Wlllard,  one  of 
the  plaintiffs  in  error,  conveying  to  the  other 
plaintiff  lots  24  and  25  in  a  certain  block  of 
land  in  Chicago.  The  biU  alleged  the  bring- 
ing of  an  action  for  malicious  prosecution 
by  Nina  PeUtt  on  May  10,  1880,  against  WU- 
lard;  that  a  verdict  was  returned  January 
17,  1892,  and  on  February  6,  1892,  the  re- 
covery of  a  Judgment  by  the  plaintiff  for  $3,- 
480,  which  was  affirmed  by  this  court  (153 
m.  663,  39  N.  B.  991);  that  an  execution  Is- 
sued thereon,  and  was  returned  unsatisfied 
on  August  11, 1892;  that  on  August  20,  1802, 
an  alias  execution  was  issued,  under  which 
the  sheriff  levied  on  said  two  lots,  and  aft- 
erwards, on  October  25,  1892,  sold  the  same 
to  Mr.  Snyder;  that  on  January  9,  1892, 
Mrs.  Wlllard  made  a  pretended  deed  to  Mr. 
Snyder  for  lot  24,  and  on  the  10th  of  Sep- 
tember, 1892,  made  a  pretended  and  fraudu- 
lent conveyance  of  lot  25  to  Anna  T.  Sny- 
der (alleging  fraud,  etc.),  and  that  In  Janu- 
ary, 1892,  Mrs.  WlUard  made  a  colorable  as- 
signment of  the  judgment  of  $268  on  her  de- 
llveiy  of  the  expressed  consideration  of 
$250;  and  that  Mr.  Snyder  was  a  person  of 
no  means  with  which  he  could  purchase  said 
property.  The  answer  of  Snyder  and  WU- 
lard  admits  the  rendition  of  the  $3,480  Judg- 

1  Rehearing  denied  March  28,  1896. 


ment,  but  denies  the  validity  of  the  sheriff's 
sale,  and  sets  up  that  at  the  time  said  judg- 
ment was  entered  the  said  S.  A.  Wlllard  and 
her  husband  were  the  owners  of  said  lot,  but 
that  lot  24  had  been  conveyed  by  them  to 
Snyder,  by  a  certain  contract  of  sale  and 
conveyance  made  on  the  2d  day  of  August, 
In  good  faith,  for  $1,600,  subject  to  certain 
incumbrances,  and  which  contract  was  on 
January  9,  1892,  consummated  by  deed  from 
the  said  Wlllards  to  Snyder,  which  contract 
and  deeds  were  duly  recorded  January  22, 
1892;  that  the  said  S.  A.  Wlllard  acquired 
the  title  to  lot  25  by  deed  from  Crane  and 
wife  June  2,  1888,  filed  for  record  March  5, 
1889;  then  said  lot  25  became,  and  con- 
tinued to  be  occupied  as,  the  homestead  of 
the  Wlllards,  until  September  10, 1892,  when 
she  deeded  the  same  to  said  Snyder  for 
$950,  subject  to  certain  Incumbrances,  and 
which  deed  was  duly  recorded  October  19, 
1892.  The  answer  denied  all  fraud  and  col- 
lusion. The  cause  was  referred  to  the  mas- 
ter to  take  proof  and  report  his  conclusions 
of  law  and  fact  Exceptions  to  the  master's 
report  were  overruled,  and  a  decree  was 
rendered  in  favmr  of  complainants  In  the 
bill.  The  master's  report  being  adopted  as 
the  basis  of  the  decree  of  the  court,  Ifis. 
Wlllard  and  Mrs.  Snyder  bring  the  case  to 
this  court  on  error. 

Ik  M.  Shreve.  for  plaintiffs  in  error.  Maa- 
terson &  Haft,  for  defendants  in  error. 

PER  CURIAM.  The  first  contention  of 
the  plaintiffs  in  error  is  that  the  sheriff's  sale 
of  the  lots  was  irregular,  and  T^aaeed  no  title, 
for  the  reason  that  the  Judgment  debtor  had 
divested  herself  of  all  Interest  and  title  In  the 
lots.  It  Is  true,  the  deed  of  Mrs.  Wlllard  and 
husband  to  Mrs.  Snyder  was  good  and  effect- 
ive to  pass  the  title  of  the  debtor,  as  against 
her  and  all  the  worid  except  bona  fide  credit- 
ors. This  doctrine  has  been  repeatedly  an- 
nounced by  this  court  Moore  v.  Horsley, 
156  III.  36,  40  M.  B.  323;  Hallorn  v.  Trum, 
125  111.  250,  17  N.  B.  823;  Tyler  v.  Tyler,  120 
111.  536,  21  N.  B.  616;  Association  v.  Roll,  137 
111.  212,  27  N.  B.  184;  Rappleye  v.  Bank,  03 
111.  396.  When  a  Judgment  debtor  has  no 
title  of  any  kind.  It  would  seem  that  the 
creditor  cannot  acquire  title  by  a  levy  and 
sale  under  execution  against  such  debtor. 
Whether  this  rule  applies  to  cases  of  fraudu- 
lent conveyance,  there  is  a  variance  of  opin- 
ion. In  some  of  the  authorities  It  has  been 
held  that  when  a  debtor  procm'es  a  convey- 
ance to  be  made  to  another  in  secret  trust 
the  creditor's  remedy  Is  in  equity,  and  not 
by  levy  and  sale  on  execution.  See  Waite, 
Fraud.  Conv.  SS  51,  57.  When  the  legal  ti- 
tle has  been  in  the  debtor,  so  as  to  be  sub- 
ject to  execution  at  law,  and  made  available 
for  the  satisfaction  of  the  Judgment  but  for 
the  fraudulent  conveyance,  the  creditor  or  a 
third  person,  liaving  taken  title  under  a 
sheriff's  sale,  may  bring  ejectment  and  avoid 


Digitized  by  LjOOQIC 


772 


NORTEULA.STBRN  BSFQBTER,  Vol.  4a 


oa 


the  conyeyance,  l^  proof  of  the  fraudnlent 
purpose  for  which  It  wajB  made.  Id.  The 
Judgment  creditor  in  this  case  bad  the  right 
to  sell  the  lots  under  execution,  notwithstand- 
ing they  may  have  been  fraudulently  alienat- 
ted.  He  had  ^'he  right  to  treat  the  deeds  of 
Mrs.  WlUard  as  nullities,  and  hcdd  the  proper- 
ty to  levy  and  sale  under  his  execution,  the 
same  as  if  such  transfers  bad  not  been  at- 
tempted. Waite,  Fraud.  CJonv.  $  59;  Thom- 
ason  T.  Neeley,  50  Miss.  313.  In  such  case 
the  creditor  may  treat  the  debtor  as  the  own- 
er of  the  property;  may  pursue  bis  proper 
remedy  at  law,  as  if  the  title  were  unembar- 
rassed by  the  pretended  deed.  In  Gallman 
T.  Perrie,  47  Miss.  131,  the  court  says  the 
jurisdiction  of  a  court  of  equity  Is  ample, 
either  before  ot  after  a  sale  under  a  judg- 
ment, to  set  aside  a  deed  made  in  fraud  of 
creditors,— before  sale.  In  order  that  the  cred- 
itors may  realize  the  full  value  of  the  proper- 
ty, by  ofTerlng  an  unembarrassed  title  to 
bidders;  after  sale,  so  that  the  clouds  which 
obscure,  and  which,  if  permitted  to  remain, 
might  endanger  it,  may  be  put  away.  Mc- 
Kinney  v.  Bank,  104  lU.  180.  In  Gould  v. 
Steinburg,  84  111.  170,  this  court  expressly 
held  that  a  creditor  of  a  fraudulent  grantor 
may,  after  a  levy  upon  the  land,  and  sale  and 
BherilTs  deed  to  him,  file  a  bill  in  equity,  and 
have  the  fraudulent  deed  set  aside.  The 
master  in  chancery,  to  whom  the  case  was  re- 
ferred to  take  the  evidence  and  report  conclu- 
sions of  both  law  and  fact,  found  the  two 
deeds  of  Mrs.  Willard  to  Anna  T.  Snyder  of 
lots  24  and  25,  and  the  transfer  of  the  Del- 
ring  judgment,  to  be  fraudulent  and  without 
consideration;  that  such  deeds  and  transfer 
were  made  to  hinder  and  defraud  Mrs.  Pet- 
Itt  in  the  collection  of  her  judgment  We 
think  the  several  conclusions  of  the  master 
are  fully  sustained  by  the  evidence. 

It  is  also  contended  that  lot  25  was  the 
homestead  of  Mrs.  Willard  at  the  time  of  the 
levy  and  sale,  and  therefore  such  lot  was  ex- 
empt from  forced  8al&  This  depends  upon 
the  fact  whether  the  Petitt  judgment  of 
February  6,  1892,  became  a  lira  on  such  lot 
before  Mrs.  Willard  and  family  made  the 
same  her  homestead.  It  appears  that  Mrs. 
Willard  conveyed  the  lot  to  Sarah  E.  Clark 
by  deed  dated  January  2,  1892,  and  recorded 
January  22d  of  the  same  year.  Sarah  E. 
CHark,  on  February  23,  1892,  reconveyed  the 
lot  to  Mrs.  Willard,  which  deed  was  recorded 
February  26,  1893.  If  the  property  flot  25) 
ever  was  the  homestead  of  Mrs.  Willard,  she 
lost  the  same  by  her  deed  of  January  22, 1892, 
to  Clark,  and  giving  possession  under  the 
deed.  If  a  party  makes  a  deed  of  property 
in  which  he  has  a  homestead,  and  shortly 
thereafter  moves  from  the  premises  and  sur- 
renders possession  to  the  grantee,  this  will 
amount  to  an  abandonment  and  extinguish- 
ment of  the  homestead  estate.  Eldridge  v. 
Pierce,  90  111.  474;  Titman  v.  Moore,  43  111. 
109.  After  the  judgment  became  a  lien  up- 
on the  lot,  the  debtor  could  not  acquire  a 


homestead,  as  against  the  judgment  Hook 
T.  Bicheson,  115  IlL  431,  5  N.  E.  98;  Sy- 
monds  v.  Lapptn,  82  IlL  213.  The  finding 
of  the  master  as  to  the  question  of  home- 
stead is  sustained  by  the  evidence.  Finding 
no  error,  the  decree  of  the  circuit  court  is  af- 
firmed.   Decree  affirmed. 


(U»  IlL  ci» 

HOLDOM  V.  GRAND  LODGE  OF  AN- 
CIENT ORDER  OF  UNITED 
WOBKMEN.i 

(Supreme  Court  of  IlUnois.     Oct  11,  1896.) 

KiixiKO  or  Irsdbid  bt  Iks&kb  BiicBriouxT— 

RiOOVBBT  ox  FOLIOT. 

The  killing  of  insured  by  an  insane  ben- 
eficiary, under  circnmatances  which  would  con- 
stitute murder  if  such  beneficiary  were  sane, 
does  not  work  a  torfeitnre  of  the  policy. 

Appeal  from  appellate  court  First  di8tri<^ 
Actlou  by  Jease  Holdom,  conservabHr  of  the 
estate  of  Paul  Holz,  against  the  Grand  Lodge 
of  Ancient  Order  of  United  Workmen.  From 
a  judgment  of  the  appellate  court  (51 IIL  App. 
200)  reversing  a  judgment  for  plaintiff,  he  ap- 
peals.    Reversed. 

On  April  10,  1888,  appellee  made  and  deliv- 
ered to  one  Carl  Holz  a  certificate,  in  consid- 
eration of  payment  of  an  examination  fee  and 
all  dues  and  assessments,  etc.  The  certificate 
states  that  Carl  Holz  is  a  member  of  Alle- 
ghany Lodge,  No.  346,  located  in  Chicago,  and 
entitled  to  participate  in  the  beneficiary  fund, 
to  the  amount  of  $2,000,  which  at  his  death 
shall  be  paid  to  his  son,  Paul  Holz.  Suit 
was  brought  by  the  beneficiary,  by  his  con- 
servator, on  that  certificate;  the  declaration 
averring  that  Carl  Holz  departed  this  life  on 
the  ICth  day  of  December,  1890,  and  averring 
compliance  by  Carl  Holz  with  all  the  rules 
and  laws  of  the  order,  and  that  at  the  tUne 
of  his  death  he  was  a  member  in  good  stand- 
ing, and  that  appellee  bad  satisfactory  evi- 
dence of  death.  It  avers  that  appellant  is  a 
minor  son  of  deceased,  and  the  beneficiary  in 
the  certificate;  the  appointment  of  conserva- 
tor; and  that  the  $2,000  has  not  been  paid,  nor 
any  part  thereof.  Appellee  pleaded  the  gai- 
eral  issue,  and  a  special  plea  alleging  that  the 
beneficiary  in  the  certificate,  on  December 
15,  1800,  killed  and  murdered  the  insured, 
whereby  he  forfeited  and  lost  all  rights  as  a 
beneficiary  under  the  certificate.  Replication 
was  filed  to  the  special  plea,  averring  that 
the  beneficiary  did  not  murdo:  the  Insured,  as 
alleged  in  the  plea,  but  avers  that  he  did  kill 
the  insured,  as  alleged,  while  the  beneficiary 
was  insane.  To  that  replication  appellee  fil- 
ed a  general  demurrer,  which  was  overruled, 
and  appellee  elected  to  stand  by  the  demurrer, 
on  an  agreed  state  of  facts.  Judgment  was 
entered  for  plaintiff  for  $2,000,  with  costs  of 
suit  An  appeal  was  prosecuted  to  the  ap- 
pellate court  of  the  First  district,  where  that 
Judgment  was  reversed,  and  a  judgment  en- 

t  Rehearing  denied  March  10,  1890. 
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tered  for  the  defendant    The  b^ie&dary,  by 
Ub  conaenrator,  prosecutes  this  appeaL 

Case,  Hogan  &  Case,  for  appellant    J.  Mc- 
Cartney, for  appellee. 

PHILLIPS,  J.  (after  stating  the  facts). 
The  only  question  of  law  presented  In  this  rec- 
ord Is,  does  an  Insane  beneficiary  in  a  life 
Insurance  policy,  who  kills  the  Insured  under 
such  circumstances  as  would  cause  the  kill- 
ing to  be  murder  if  the  beneflciary  was  sane, 
thereby  forfeit  his  right  to  recover  the  Insur- 
ance money?  This  presents  a  question  of 
first  impression.  That  an  assignee,  who  was 
sane,  of  a  policy  of  life  insurance,  caused  the 
death  of  the  assured  by  felonious  means,  has 
been  held  sufficient  to  defeat  a  recovery  on 
the  paiilcy.  Insurance  Co.  v.  Armstrong,  117 
U.  S.  591,  6  Sup.  Ot  877;  AssociatiMi  T. 
Palmer,  25  Bear.  606.  The  general  doctrine 
is  that  insane  persons  are  liable  for  damages 
caused  by  their  torts,— distinguishing  these 
fnnn  criminal  liability.  In  Morse  v.  Craw- 
ford, 17  Vt  499,  it  was  held  that  the  insanity 
of  a  bailee  did  not  relieve  him  from  llabilil? 
for  destroying  prop«ty  held  by  him  as  bailee. 
In  Cross  v.  Kent  32  Md.  581,  a  lunatic  was 
held  liaUe  in  damages  for  burning  a  barn, 
whether  occurring  through  negligence,  or  as 
an  insane  act.  In  Taggard  v.  Innes,  12  IJ.  C. 
C.  P.  77,  It  was  held  that  Insanity  constituted 
no  defense  in  a  civil  action  for  damages  in 
an  action  of  trespass  vl  et  armis.  In  Wil- 
liams V.  Hays,  143  N.  T.  442,  38  N.  E.  449, 
it  was  held  that  Insamty  of  one  who  is  the 
owner  pro  hac  vice  of  a  vessel  did  not  rdieve 
him  from  liability  to  other  owners  for  negli- 
gence in  her  management.  In  this  latter  case 
many  authorities  are  collected  and  consider- 
ed, and  the  question  is  treated  exhaustively. 
In  Mclntyre  v.  Sholty,  121  HI.  600,  13  N.  E. 
239,  it  was  held  that  insanity  did  not  avail  as 
a  defense  to  a  civil  action  for  damages  result- 
ing from  killing  a  person  under  circumstances 
that  would  have  beea  a  felony,  had  the  insane 
person  who  did  the  killing  been  sane  at  the 
time.  Such  is  the  current  of  authorities  as 
to  the  liability  of  an  insane  person  for  Ills 
torts.  By  the  great  weight  of  authority,  it  is 
held  in  such  cases  that  the  lunatic,  not  having 
the  element  of  intention  or  malice,  is  cnly  lia- 
ble for  damages  that  would  be  compensatory, 
and  not  liable  for  vindicatory  damages;  and 
such  is  the  rule  in  this  state.  Mclntyie  v. 
Sholty,  supra.  The  reason  for  the  rale  that 
an  insane  man  shall  be  beld  liable  for  his 
torts  is  that,  where  a  loss  must  fall  upon  one 
of  two  persons  equally  innocent  it  must  be 
borne  by  the  one  who  caused  it  The  liabili- 
ty is  in  no  way  dependent  upon  the  intent  or 
design  to  commit  the  act;  for  a  lunatic  can 
have  no  will,  and  can  form  no  design  or  in- 
tent, and  would  not  be  liable  for  a  tort  where- 
in the  intent  is  a  necessary  ingredient  Such 
Is  the  rule  with  reference  to  tc^ts.  A  very 
dltrerent  question  is,  however,  presented  with 
reference  to  a  contract  of  insorance,  and  the 


liability  of  a  company  on  its  policy.  In  the 
absence  of  an  express  stipulation  relieving  the 
company  from  liability  in  such  case,  where 
there  is  no  fraud  or  design,  a  fire  insurance 
company  is  not  relieved  from  liability  on  its 
Iiolicy  by  reason  of  loss  by  fire  through  n%- 
ligence  of  the  assured  or  his  servants.  Shaw 
V.  Robberds,  6  AdoL  &  E.  75;  Walker  r.  Mait- 
land,  6  Ban:.  &  Aid.  171;  Buck  v.  Assurance 
Co.,  2  Bam.  &  Aid.  73;  Dobson  v.  Sotbeby, 
Moody  &  M.  90;  Waters  v.  Insurance  Co.,  11 
Pet  213;  Insurance  Co.  t.  Lawrence,  10  Pet 
607;  CatUn  v.  Insurance  Co.,  1  Somn.  434, 
Fed.  Cas.  No.  2,522;  Insurance  Co.  t.  Glas- 
gow, 8  Mo.  713;  Gates,  v.  Insurance  Co.,  5 
N.  Y.  469;  Nelson  v.  Insurance  Co.,  8  Cnsh. 
477;  Mathews  v.  Insurance  Cow,  11  N.  X.  14; 
Huckins  T.  Insurance  Co.,  11  Fost  (N.  H.) 
247;  Jolins<»i  v.  Insurance  Co.,  4  Allen,  388. 
Mickey  v.  Insurance  Co.,  35  Iowa,  174;  Pn>. 
tection  Ca  v.  Douglas,  58  Pa.  St  423;  Gove 
V.  Insurance  Co.,  48  N.  H.  41;  Insurance  Co. 
V.  Webster,  83  lU.  470.  If  a  loss  is  incurred 
by  a  peril  insured  against,  the  liability  exists, 
even  though  the  remote  cause  be  the  negli- 
gence of  the  assured  ac  his  servants,  unless 
that  negligence  be  so  gross  as  to  authorize 
the  presumption  of  fraud.  In  Karow  v.  In- 
surance Co.,  57  Wis,  56,  15  N.  W.  27,  in  a 
clearly-reasoned  and  weU-conslda«d  case,  it 
is  held  that  where  there  is  nothing  in  the  pol- 
icy to  the  contrary,  an  insurer  is  not  released 
from  liability  l)ecauBe  the  property  was  burn- 
ed by  the  assured  while  Insane.  The  reason 
for  such  rule  is  that  an  insurance  company, 
for  a  consideration  iiaid,  has  assumed  the  risk 
of  the  property's  being  destroyed  by  fire. 
That  assumption  of  ri^  includes  injuries  to 
the  property,  by  fire  resulting  from  the  negli- 
gence of  the  assured  or  his  servants,  which 
were  not  expressly  excepted.  It  also  Is  an 
assumption  of  all  risk  of  the  assured's  becom- 
ing a  lunatic  or  insane,  and  destroying  the  In- 
sured property  when  in  that  condition,  un- 
less, by  the  terms  of  the  iwUcy,  such  liabil- 
ity is  saved  by  an  express  exception.  An  in- 
sane person  may  be  liable  for  burning  the 
property  of  another,  for  the  reason  that  where 
a  loss  must  be  borne  by  one  of  two  innocent 
persons,  It  must  fall  upon  the  one  occasioning 
that  loss;  yet  the  burning  of  his  own  insured 
property  does  not  necessarily  injure  the  insur- 
ance company,  if  that  company,  for  a  suffi- 
cient, valuable  consideration,  assumes  the 
risk.  That  assumption  of  risk  is  the  contract 
of  the  company,  for  a  consideration  paid  to  It. 
On  no  consideration  of  policy  or  Justice  should 
it  be  relieved  from  its  contract  In  the  ab- 
sence of  fraud,  malice,  or  design.  These  can- 
not exist  in  the  mind  of  an  insane  person.  To 
hold  that  the  insurance  company  should  be 
relieved  from  liability,  under  such  circumstan- 
ces, would  be  to  change  the  contract  of  the 
parties,  at  the  instance  of  one,  for  its  beneflt, 
to  the  prejudice  of  the  other,  without  bis  con- 
sent, and  where  there  is  no  misrepresentation, 
mistake,  or  fraud,  covin,  design,  or  malice. 
Such  is  not  the  law.    A  fire  policy  covers  all 
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Hsks  of  loss  <»  damage  by  fire,  save  snch  as 
are  excepted  by  the  terms  of  the  iMjllcy,  and 
such  as  are  caused  by  the  Intended,  voluntary 
act,  design,  assent,  or  procurement  of  the  as- 
sured. It  has  been  held,  by  repeated  adjudi- 
cations, in  various  courts  of  this  country  and 
in  Great  Britain,  where  there  is  no  express 
provision  in  a  life  policy  that  in  the  event  of 
the  insured's  dying  by  his  own  hand,  the  pol- 
icy shall  become  void,  the  right  to  recover 
thereon  is  not  forfeited,  and  the  policy  is  not 
vacated,  by  reason  of  the  suicide  of  the  as- 
sured while  in  a  state  of  temporary  insanity. 
The  proposition  is  so  fully  established  and 
recognized  that  a  citation  of  authorities  to 
sustain  it  would  be  srpererogation.  Here, 
again)  the  reason  for  the  rule  is  Illce  that  In 
case  of  fire  Insurance  policies.  The  contract 
of  the  parties  is  to  be  construed  as  It  has  been 
made,  and  not  to  be  changed,  at  the  request 
of  one  of  the  parties  to  it,  for  that  party's 
benefit,  without  the  consent  of  the  other, 
where  there  has  been  no  fraud,  mistake,  mis- 
representation, deceit,  or  other  intentional 
wrong,  to  induce  the  malting  thereof,  or  to  ac- 
celerate the  time  of  payment.  These  roles 
do  no  violence  to  what  has  been  termed  a 
"maxim  of  the  insurance  law  of  all  nations," 
i.  e.  that  the  assured  cannot  recover  for  loss 
produced  by  his  own  wrongful  act  (Thompson 
v.  Hopper,  6  El.  &  Bl.  191),  by  which  is  meant 
an  act  intentionally  wrongful.  In  a  case  be- 
fore the  supreme  court  of  North  Carolina  In 
1888,  it  appeared  the  complainant  instituted 
proceedings  for  the  assignment  of  dower  in 
the  estate  of  her  husband,  for  whose  death 
she  had  been  convicted  as  an  accessary  be- 
fore the  fact,  and  sentenced  to  imprisonment 
for  life.  The  trial  court  ruled  against  the 
allowance  of  dower,  and  on  appeal  it  was 
held:  "We  are  nnable  to  find  any  sufficient 
legal  ground  for  denying  to  the  petitioner  the 
relief  which  she  demands,  and  it  t)elongs  to 
the  lawmaking  power  alone  to  prescribe  ad- 
ditional grounds  for  forfeiture  of  the  right 
which  the  law  itself  gives  to  a  surviving  wife. 
Forfeitnres  of  prop«ty  for  crime  are  un- 
known to  our  law,  nor  does  it  intercept  for 
such  canse  the  transmission  of  an  intestate 
property  to  heirs  and  distributees,  nor  can  we 
recognize  any  such  operating  principle.  We 
have  searched  in  vain  ror  an  authority  or  rul- 
ing (HI  the  question,  and  find  no  adjudged 
case.  The  fact  that  none  such  is  met  with 
aCTords  a  strong  presumption  against  the  prop- 
osition." Owens  V.  Owens,  100  N.  0.  240,  6 
S.  E.  794. .  In  the  recent  case,  in  the  supreme 
court  of  Nebraska,  of  Shellenberger  v.  Ran- 
som (Neb.)  59  N.  W.  935,  It  appears  that  A. 
died  owning  an  estate,  and  left  surviving  her 
husband,  a  son,  and  a  daughter.  The  hus- 
band became  tenant  by  the  curtesy,  and  the 
children  took  an  estate  in  fee.  Under  the 
statute  of  that  state,  on  the  death  of  a  child 
the  father  inherits.  The  father  murdered  the 
daughter  to  obtain  that  inheritance.  He  con- 
veyed the  lands,  and  the  vendees  filed  a  bill 
for  partition  against  the  son,  who  set  np  the 


tact  of  the  daughter's  having  been  murdered 
by  the  &.ther,  of  which  the  vendees  had  notice, 
and  prayed  the  court  to  find  the  father  took 
no  estate,  etc.  It  was  held:  "Knowledge  of 
the  settled  maxims  and  principles  of  statu- 
tory interpretation  Is  imputed  to  the  legisla- 
ture. To  the  end  that  there  may  be  certain- 
ty and  uniformity  in  legal  administration,  it 
must  be  assumed  that  statutes  are  enacted 
with  a  view  to  their  interpretation  accorfflng 
to  such  maxims  and  principles.  When  tbey 
are  regarded,  the  legislative  intent  Is  ascer- 
tained. When  they  are  ignored,  interpreta- 
tion becomes  legislation  in  disgnise.  The 
well-considered  cases  warrant  the  pertinent 
conclusion  that  when  the  legislature,  not 
transcending  the  limits  oC  its  power,  speaks 
in  clear  language  upon  a  question  of  policy, 
it  becomes  the  Judicial  tribunals  to  remain  si- 
lent" And  it  was  held  that  the  father  be- 
came vested  with  the  estate  of  the  dan^iter. 
The  line  between  legislation  and  intapreta- 
tion  is  dear,  and  for  the  courts  to  declare  a 
forfeltxnre  for  crime,  where  the  legislature  has 
remained  silent,  is  legislation  by  judicial  tri- 
bunals,—a  subject  with  which  they  have  no 
concern.  No  question  of  public  policy  is  pre- 
sented by  this  record.  l%ere  can  be  no  pub- 
lic policy  In  the  pnnisbment  of  such  persons. 
This  discussion  brings  us  back  to  the  first 
proposition  with  which  this  opinion  commen- 
ced, and  we  hold:  Where  an  insane  benefi- 
ciary in  a  life  i)olicy  kills  the  assured  under 
such  circumstances  as  would  cause  the  Idlling 
to  be  murder  if  the  beneficiary  were  sane, 
such  killing  does  not  cause  a  forfeiture  of  the 
policy,  nor  bar  his  right  of  recovery  for  the 
Insurance  money.  The  judgment  of  the  ap- 
pellate court  is  reversed,  and  the  judgment 
of  the  circuit  court  of  Co(^  county  is  af- 
firmed. 


(ISO  III.  IS) 
MINNESOTA  LUMBER  CO.  v.  WHITB- 
BRBAST  COAL  CO.i 

(Supreme  Court  of  Illinoia.     Oct.  11.  1B95.) 

CONTRiCTS— COHSTBUOTION— OSRTArSTT    AND    Mo- 

TCALiTT— Contract  Distinodishbd  from  Op- 
tion—Damages FOR  Breach  of  Contract. 

1.  A  contract  wher^  defendant  agreed  to 
boy  of  plaintifi  all  its  "reqairanents"  of  coal  for 
the  season  at  a  specified  price  is  not  void  for  un- 
certainty, in  that  the  actual  amount  of  the  re- 
quirement was  not  stated,  it  being,  manifestly, 
the  amount  of  coal  defendant  needed  and  used 
in  its  business  during  the  season. 

2.  Where  defendant  agreed  to  buy  its  "re- 
quirements" of  coal  of  plaintiff,  the  contract  is 
mutual,  as  such  provision  required  defendant  to 
buy  all  its  coal  from  plaintiff,  and  was  one  on 
which  plaintiff  could  maintain  an  action  for 
breach,  should  defendant  purchase  coal  else- 
where. 

3.  Defendant  contracted  to  buy  of  plaintiff 
all  its  reqnirementa  of  coal  for  the  season  at  a 
specified  price.  By  supplemental  contract  the 
original  agreement  was  modified  by  a  provision 
that  defendant  should  have  the  privilege  "of  or- 
dering any  quantity  of  coal  not  m  excess  of  12,- 
000  tons,  wliich  agreement  is  in  lieu  of  stipula- 

1  Rehearing  denied  March  13,  1896. 
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tiou  fot  reqniiements."  The  supplemental  agree- 
ment stated,  expressly,  that  It  was  merely  sup- 
plemental to  the  original  contract,  which,  in  so 
far  as  not  modified,  should  remain  in  force,  re- 
citing the  price  to  be  paid  for  the  coal,  and  the 
time  in  which  payment  should  be  made.  Held 
that  the  modification,  not  being  intended  to  re- 
lieve defendant  of  its  obligation  to  buy  of  plain- 
tiff under  the  original  contract,  but  simply  to 
limit  its  rights  thereunder,  is  not  an  option,  with- 
in the  meaning  of  Cr.  Code,  S  130,  providing  that 
whoever  contracts  to  have  or  give  an  option  to 
sell  or  bay,  at  a  (atnie  time,  any  conunodity, 
shall  be  fined,  etc.,  and  that  such  contracts  are 
void.     56  111.  App.  248,  reversed. 

4.  Plaintiff  having  neglected  and  refused  to 
supply  on  donand  all  the  coal  which  it  contracted 
to  deliver,  defendant  is  entitled  to  set  off  any 
damages  for  nondelivery,  in  an  action  brooght  by 
plaintiff  to  recover  the  price  of  so  much  of  the 
coal  as  it  did  ddivw. 

Appeal  from  appellate  court,  Second  dis- 
ulct 

Assumpsit,  brought  by  the  Whltebreast 
Cool  Company,  to  recover  the  amount  due 
for  coal  sold  and  delivered  to  the  Minnesota 
Lumber  Company.  There  was  Judgment  for 
plaintiff,  which  was  affirmed  by  the  appel- 
late court  <56  m.  App.  248),  and  defendant 
appealed.     Reversed. 

This  is  an  action  of  assumpsit,  brought  by 
appellee  against  appellant  The  declaration 
consists  of  the  common  counts  only.  The 
bill  of  particulars  is  an  account  for  coal,  ag- 
gregaUng  ?19,739.97,  at  the  price  per  ton 
named  in  the  contract  hereinafter  set  forth, 
upon  which  amount  are  credited  payments 
and  freight  credits,  aggregaUng  $10,485.01, 
leaving  a  balance,  claimed  to  be  due,  of 
$9,254.36.  The  pleas  were  the  general  Issue 
and  the  two  special  pleas  of  set-off  hereinafter 
set  out  Demurrers  wei"e  filed  to  the  two  spe- 
cial pleas,  and  sustained  by  the  circuit  court 
The  defendant  elected  to  stand  by  its  special 
pleas.  A  Jury  was  then  waived,  by  agree- 
ment, and  the  cause  was  submitted  to  the 
court  for  trial  without  a  Jury.  The  findings 
were  in  favor  of  the  plaintiff,  and  Judgment 
was  rendered  in  its  behalf  for  said  balance 
of  $9,254.36.  The  appellate  court  has  affirm- 
ed the  judgment,  and  the  present  appeal  is 
prosecuted  from  such  Judgment  of  affirm- 
ance. 

The  second  plea,  or  first  special  plea,  al- 
leges: "That  plaintiff  is  Indebted  to  de- 
fendant for  damage  because  of  its  neglect 
and  refusal  to  deliver  to  defendant  coal, 
according  to  the  contract  of  plaintiff  with 
defendant,  dated  August  4,  1886,  in  words 
and  figures  as  follows,  to  wit:  'Polo,  HI., 
Aug.  4,  1886.  Memorandum  of  contract  be- 
tween the  Whltebreast  Coal  Company,  by  S. 
G.  Russell,  agen^,  and  Minnesota  liumber 
Company:  The  said  Minnesota  Lumber 
Company  agrees  to  buy  its  requirements  of 
anthracite  coal  for  season  of  1886-18S7  (up- 
on condition  named  hereafter)  of  said  White- 
breast  Coal  Company,  which  is  to  furnish 
the  same  as  ordered  (best  quality  of  Scran- 
ton  coal),  at  following  prices,  f.  o.  b.  cars 
at  Milwaukee  or  Chicago,  at  option  of  said 
M.  Ii.  Co.,  to  wit:    $4.;i5  per  ton  for  egg 


and  grate,  and  $4.60  for  stove  and  nut,  up 
to  Nov.  Ist;  after  which  time  said  prices 
shall  be  advanced  five  cents  per  ton  for  the 
remaining  term  of  this  contract.  Other 
sizes  at  proportionate  prices.  Payments  on 
shipments  to  be  settled  on  15th  of  each 
month  following  shipment,  in  a  sixty-day 
acceptance  of  said  M.  L.  Co.,  without  inter- 
est In  the  event  of  lower  prices  than  the 
above  on  standard  anthracite  coal  being  of- 
fered said  M.  L.  Co.,  the  said  Whitebreast 
Coal  Company  agrees  either  to  accept  such 
lower  prices  on  balance  of  coal  not  shipped, 
or  release  said  M.  L.  Co.  from  further  liabil- 
ity on  this  contract  It  Is  further  agreed 
that  the  prices  last  herein  made  shall  apply 
to  orders  up  to  January  1,  1887.  It  Is  agreed 
that  this  contract  shall  be  binding  on  both 
parties,  provided  the  said  M.  L.  Co.  shall 
confirm  the  same  by  tdegraph  any  time  dur- 
ing this  or  the  following  day.  [Signed] 
Whltebreast  Coal  Co.,  by  S.  G.  Russell, 
Sales  Agent  Minnesota  Lumber  Co.,  by 
Geo.  W.  Perkins,  Secy.'  That  defendant's 
requirements  of  anthracite  coal  for  the  sea- 
son, between  the  dates  of  August  6,  1886, 
and  January  1,  1887,  were  25,000  tons,  and 
that  it  did  confirm  said  contract  by  tele- 
graph during  the  day  following  the  making 
of  said  contract  That,  In  pursuance  of  said 
contract,  It  did  order  a  large  quantity  of 
said  coal  to  be  shipped  in  cars  from  Milwau- 
kee and  from  Chicago,  and  that  plaintiff 
failed  and  neglected  to  fill  any  of  said  or- 
ders, although  defendant  avers  that  it  was 
ready,  willing,  and  able,  and  offered  at  all 
times,  to  fulfill  its  part  of  the  contract, 
whereby  damage  accrued  to  defendant,  to 
wit  said  sum  of  S25.000.  That  at  and  be- 
fore the  making  of  said  contract,  defendant 
was  extensively  engaged  in  the  purchase, 
use,  and  sale  of  anthracite  coal  In  the  ordi- 
nary course  of  its  business,  and  that  Its  re- 
quirements for  such  coal,  in  the  ordinary 
course  of  its  business,  for  the  season  of  1886 
and  1887,  were  a  very  large  amount  to-wit, 
the  amount  of  60,000  tons,  all  of  which  was 
well  known  by  plaintiff^" 

The  third  plea,  or  second  special  plea,  al- 
leges: "That  plaintiff  is  indebted  to  de- 
fendant for  damage  because  of  the  neglect 
and  refusal  of  plaintiff  to  deliver  to  defend- 
ant a  large  quantity,  to  wit,  10,000  tons,  of 
coal,  according  to  the  contract  of  plaintiff 
with  defendant,  which  contract,  dated  Au- 
gust 4,  1886,  and  the  modification  thereof, 
dated  August  21,  1886,  are  in  words  and  fig- 
ures as  follows,  to  wit:  [Here  follows,  ver- 
batim et  literatim,  the  contract  of  August  4, 
1886,  as  the  same  is  above  set  out  in  the  sec- 
ond plea.]"  After  so  setting  out  the  contract 
of  August  4,  1886,  the  third  plea  proceeds  to 
give  the  modification  thereof,  as  made  on 
August  21,  1886,  in  the  words  and  figures 
following,  to  wit:  "Whereas,  a  dispute  has 
arisen  between  the  parties  to  the  within  in- 
strument, it  being  claimed  by  the  White- 
breast  Coal  Company  that  the  said  instru- 
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ment  does  not  constitute  a  valid  engage- 
ment upon  their  part  to  furnish  coal,  which 
claim  is  denied  by  the  said  Minnesota  Liun- 
ber  Company:  Now,  therefore,  in  order  to 
arrive  at  an  amicable  settlement  of  the  dis- 
pute pending.  It  is  mutually  agreed  by  the 
said  Whitebreast  Coal  Company  and  the 
Minnesota  Lumber  Company  that  the  said 
alleged  contract  shall  be  performed  upon 
the  following  conditions  and  exceptions: 
Coal  shall  be  billed  and  paid  for  at  the  rate 
of  $4.45  per  ton  for  egg  and  grate,  and  $4.70 
for  stove  and  nut  and  No.  4.  As  soon  as 
convenient  hereafter  each  of  the  parties 
hereto  shall  choose  an  arbitrator,  they  to 
choose  a  third,  which  three  arbitrators,  up- 
on a  hearing  of  the  respective  claims  of 
each  of  the  parties,  shall  decide  whether  the 
Minnesota  Lumber  Company  is  entitled  to 
its  coal  at  the  price  named  in  the  within  al- 
leged contract  of  Augrust  4th.  In  case  of  an 
affirmative  decision  of  this  question,  the 
Whitebreast  Coal  Company  shall  rebate  to 
said  Minnesota  Lumber  Company  the  differ- 
ence between  said  contract  prices  and  the 
amended  prices  mentioned  herein.  In  case 
of  a  negative  decision,  the  said  amended 
prices  shall  be  in  final  settlement  of  the  coal 
It  is  agreed  that  the  coal  shall  be  settled  for 
in  sixty-day  paper  as  before  mentioned,  and 
it  shall  also  be  decided  by  said  arbitrators 
whether  the  paper  shall  be  with  or  without 
Interest  It  is  agreed  that  this  arbitration 
shaU  be  made  under  the  statute  of  the  state 
of  Illinois.  It  is  agreed  that  the  White- 
breast Coal  Company  shall  pay  the  Minne- 
sota Limiber  Company  the  difference  be- 
tween the  prices  fixed  by  arbitration  and 
the  cost  price  upon  all  coal  ordered  by  Min- 
nesota Lumber  Company  between  August  4, 
1886,  and  the  date  hereof.  It  is  also  agreed 
that  the  Minnesota  Lumber  Company  shall 
have  the  privilege,  under  this  contract,  of  or- 
dering any  quantity  of  coal,  not  in  excess  of 
12,000  tons,  which  agreement  is  in  lieu  of 
stipulation  for  requirements;  this  amount  of 
coal  ordered  between  August  4th  and  date 
not  to  exceed  200  tons.  It  is  distinctly  un- 
derstood and  agreed  that  neither  party  here- 
to waives  any  of  the  respective  rights  here- 
tofore claimed.  Polo,  HL,  August  21,  1886. 
Minnesota  Lumber  Company, by  Geo.  W.Per- 
kins, Sec.  Wliltebreast  Coal  Company,  by 
C.  K.  Pittman,  Gen.  Agt."  The  plea  further 
averred  that  the  sole  and  only  cause  of  ac- 
tion in  plaintiff's  declaration  is  for  the  price 
of  coal  delivered  in  part  performance  of  said 
contract;  that  the  modification,  dated  Au- 
gust 21,  1886,  was  made  and  assented  to  by 
defendant  at  the  request  of  plaintiff,  and  for 
the  purpose  of  limiting  and  restricting  de- 
fendant to  the  amount  of  12,000  tons  of 
coal,  which  it  should,  and  had  the  right  to, 
purchase  tmder  said  contract,  as  amended, 
for  the  season  of  1886  and  1887;  that  plain- 
tiff, after  having  delivered  a  small  portion  of 
the  coal  contracted  to  be  delivered  by  said 
contract,  to  wit,  2,000  tons,  neglected  and 


refused  to  ship  and  deliver  to  defendant  the 
balance  of  said  12,000  tons  upon  the  order 
and  request  of  defendant,  although  defend- 
ant was  at  all  times  ready,  willing,  and  able 
to,  and  did,  keep  and  perform  the  terms  of 
said  contract  on  its  part;  that  It  did,  at 
divers  times,  request  plaintiff  to  deliver  the 
balance  of  said  12,000  tons,  according  to 
said  contract,  which  plaintiff  neglected  and 
refused  to  do,  whereby  damage  accrued  to 
defendant,  to  wit,  said  sum  of  $25,000;  that, 
at  and  before  the  making  of  said  contracts, 
defendant  was  extensively  engaged  in  the 
purchase,  use,  and  sale  of  anthracite  coal, 
in  the  ordinary  course  of  its  business,  and 
that  its  requirements  for  such  coal,  in  the 
ordinary  course  of  its  business,  for  the  sea- 
son of  1886  and  1887,  were  a  very  large 
amount,  to  wit,  the  amount  of  50,000  tons, 
all  of  which  was  well  known  by  plaintiff  at 
the  time  of  maldng  said  contracts. 

Both  pleas  tender  set-off  of  the  alleged 
damages,  and  pray  Judgment 

Carnes  A  Dunton,  for  appellant  Vfax. 
Barge  and  Wm.  McNett,  for  appellee. 

MAGBITDEB,  3.  (after  stating  the  facta). 
The  first  point  discussed  by  counsel  on  both 
sides  is  whether  the  trial  court  erred  in  sus- 
taining the  demurrer  to  the  second  plea, 
which  sets  up  the  contract  of  August  4,  1886. 
It  is  insisted  by  appellee  that  the  demurrar 
to  that  plea  was  properly  sustained,  upon 
the  alleged  ground  that  the  contract  of  Au- 
gust 4th  was  void  for  uncertainty,  and  for 
want  of  mutuality.  After  a  careful  consid- 
eration of  the  terms  of  the  contract,  we  do 
not  think  that  it  can  be  regarded  as  void,  for 
the  reasons  stated.  It  is  said  by  connsel  for 
appellee  that  the  amount  or  quantity  of  ap- 
pellant's "requirements"  of  anthracite  coal 
for  the  season  of  1886-87  is  not  fixed  by  the 
contract  and  that  for  this  reason  it  is  want- 
ing In  certainty,  and  that  the  contract  does 
not  bind  appellant  "to  require"  any  coal,  and 
for  this  reason  is  wanting  in  mutuality.  Con- 
tracts should  be  construed  in  the  light  of  the 
circumstances  surrounding  the  parties,  and 
of  the  objects  which  they  evidenUy  had  In 
view.  The  circumstances  which  both  partieB 
had  in  view  at  the  time  of  making  the  con- 
tract may  be  referred  to  for  the  purpose  of 
determining  the  meaning  of  doubtful  expres- 
sions. Courts  will  seek  to  discover  and  give 
effect  to  the  intention  of  the  parties,  so  that 
performance  of  the  contract  may  be  enforced 
according  to  the  sense  In  which  they  mutual- 
ly understood  it  at  the  time  it  was  made; 
and  greater  regard  is  to  be  had  to  tiielr  dear 
intent  than  to  any  particular  words  which 
they  may  have  used  to  express  it.  Doyle  v. 
Teas,  4  Scam.  202;  Torrence  ▼.  Shedd,  156 
111.  194,  41  N.  E.  95,  and  42  N.  B.  171.  The 
parties  representing  the  companies  who  en- 
tered into  the  contract  of  August  4,  1886, 
were  practical  business  men.  The  word  "re- 
quirements," as    used    by    them,    evidently 
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meant  the  amount  or  quantity  of  coal  wUcb 
appellant  would  need  In  Its  bnsinesa  for  the 
specified  season.  Appellant  agreed  to  buy 
such  anthracite  coal  as  It  should  need  In  Its 
business  for  the  season  of  1886-87  of  appellee, 
at  a  certain  price  per  ton,  and  appellee  agreed 
to  furnish  said  amount  of  coal,  free  on  board 
the  cars  at  Chicago  or  Milwaukee,  at  said 
price  per  ton,  as  it  should  be  ordered  by  ap- 
pellant during  said  season.  The  plea  avers 
that  defendant  was  engaged  la  the  piurchase, 
use,  and  sale  of  coal  in  Its  business,  and  that 
Its  requirements  therein  for  that  season  were 
Tery  large,  and  that  such  fact  was  well 
known  to  the  plaintiil.  The  parties  will  be 
presumed  to  have  contracted  with  reference 
to  the  knowledge  which  they  then  bad  upon 
that  subject,  and  upon  the  supposition  that 
appellant  would  need  the  same  quantity  of 
coal  which  it  bad  theretofore  been  in  the 
habit  of  using.  The  word  "requirements," 
evidently,  has  the  same  meaning  as  the  word 
"needs."  The  amount  of  coal  which  was  "re- 
quired" for  the  business  of  that  season  was 
the  amount  of  coal  which  was  "needed"  in 
the  business  of  that  season.  If  the  word  "re- 
quirements," as  here  used,  Is  so  interpreted 
as  to  mean  that  appeUee  waa  only  to  furnish 
such  coal  as  appellant  should  require  it  to 
furnish,  then  it  might  be  said  that  appellant 
was  not  bound  to  require  any  coal  unless  It 
chose,  and  that  therefore  there  was  a  want 
of  mutuality  in  the  contract  But  the  rule  Is 
that,  where  the  terms  of  a  contract  are  sus- 
C^tible  of  two  significations,  that  will  be 
adi^ted  which  gives  some  operation  to  the 
contract,  rather  than  that  which  renders  it 
inoperative.  Thrall  t.  Newell,  19  Vt.  202; 
Evans  v.  Sanders,  8  Port  (Ala.)  487.  A  con- 
tract should  be  construed  in  such  a  way  aa 
to  make  the  obligations  imposed  by  its  terms 
mutually  binding  upon  the  parties,  unless 
such  construction  is  wholly  negatived  by  the 
language  used.  Torrence  v.  Shedd,  supra. 
It  cannot  be  said  that  appellant  was  not 
bound  by  the. contract  It  had  no  right  to 
purchase  coal  elsewhere  for  use  in  its  busi- 
ness, unless,  in  case  of  a  decline  in  the  price, 
appeUee  should  conclude  to  release  it  from 
further  liability.  A  contract  somewhat  sim- 
ilar to  the  one  now  under  consideration  came 
before  thia  comt  for  construction  in  National 
F'umace  Co.  v.  Eleystone  ManuTg  Co.,  110  lU. 
427.  The  following  language,  there  used,  is, 
trith  appropriate  changes,  applicable  to  the 
present  case:  "We  do  not  regard  the  contract 
void  on  the  ground  stated.  It  is  true  that 
appellee  was  only  bound  by  the  contract  to 
acc^t  of  appellant  the  amount  of  iron  It 
needed  for  use  In  its  business,  but  a  reason- 
able construction  must  be  placed  upon  this 
part  of  the  contract  in  view  of  the  situation 
of  the  parties.  Appellee  was  engaged  in  a 
large  manufacturing  business,  necessarily  us- 
ing a  large  quantity  of  Iron  in  the  transaction 
of  its  business.  It  is  not  to  be  presumed 
that  appellee  would  .dose  its  business,  and 
need  no  iron;  but  on  the  contrary,  the  rea- 


sonable presumption  would  be  that  the  busi- 
ness would  be  continued,  and  appellee  would 
necessarily  need  the  quantity  of  Iron  which 
it  had  been  in  the  habit  of  using  during  previ- 
ous years.  It  cannot  be  said  that  appellee 
was  not  bound  by  the  contract  It  had  no 
right  to  purchase  iron  elsewhere  for  use  in 
its  business.  If  it  had  done  so,  appellant 
might  have  maintained  an  action  for  a  breach 
of  the  contract  It  was  bound  by  the  con- 
tract to  take  of  appellant  at  the  price  named, 
its  entire  supply  of  iron  for  the  year;  that  Is, 
such  a  quantity  of  Iron,  In  view  of  the  situa- 
tion and  business  of  appellee,  as  was  rea- 
sonably required  and  necessary  in  its  manu- 
facturing business.  Such  contracts  are  not  un- 
usual. A  foundry  may  purchase  its  supply  of 
coal  for  the  season  of  the  coal  dealer.  An 
hotel  may  do  the  same.  A  city,  for  the  public 
schools,  may  engage  its  supply  of  coal  for 
the  winter  at  a  specified  price.  Such  con- 
tracts are  not  uncommon,  and  we  have  never 
understood  that  they  were  void.  Smith  v. 
Morse,  20  La.  Ann.  220,  is  a  case  in  point. 
In  this  case  Smith  agreed  to  furnish  Morse 
all  the  Ice  he  may  require  for  the  use  of  his 
hotel  for  five  years,  ut  a  certain  price.  Smith 
undertook  to  avoid  the  contract  on  the 
ground  that  Morse  was  not  bound,  but  the 
court  held  the  contract  binding  on  both  par- 
ties." For  the  reasons  stated,  we  are  in- 
clined to  think  that  the  demurrer  to  the  sec- 
ond plea  should  have  been  overruled. 

The  second  point  discussed  by  counsel  is 
whether  or  not  the  contract  of  August  4, 
1886,  as  changed  by  the  modification  of  Au- 
gust 21,  18SG,  is  in  violation  of  section  130  of 
the  Criminal -Code  of  this  state.  That  sec- 
tion provides  that  "whoever  contracts  to 
have  or  give  to  himself  or  another  the  option 
to  sell  or  buy,  at  a  future  time,  an;  grain  or 
other  commodity,  stock  of  any  railroad  or 
other  company,  or  gold,  »  •  •  shaU  be 
fined,"  etc.;  "and  all  contracts  made  in  vio- 
lation of  this  section  shall  be  considered 
gambling  contracts,  and  shall  be  void."  1 
Starr  &  C.  Ann,  St  p.  791.  It  is  claimed  by 
appellee  that  the  demurrer  to  the  third  plea 
was  properly  sustained,  upon  the  alleged 
ground  that  the  modified  contract  of  August 
21,  1886,  as  therein  aet  out  is  void,  as  being 
a  contract  for  aa  "option,"  within  the  mean- 
ing of  section  130.  The  modiification  of  Au- 
gust 21,  188B,  contains  the  following  provi- 
sion, to  wit:  "It  is  also  agreed  that  the 
Minnesota  Lumber  Company  shall  have  the 
privilege,  under  this  contract  of  ordering 
any  quantity  of  coal,  not  In  excess  of  12,000 
tons,  which  agreement  Is  in  lieu  of  stipula- 
tion for  requirements."  If  this  provision 
stood  alone,  it  might  be  said,  with  some 
plauBibility,  that  it  was  a  mere  contract  for 
the  option  to  buy  coal  at  a  future  time,  and 
that  so  It  came  within  the  meaning  of  sec- 
tion 130.  Bat  the  provision  must  be  con- 
strued in  connection  with  the  rest  of  the 
agreement  of  August  4th,  as  modified  by  the 
amendment  of  August  2l8t    Language  used 
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in  a  contract  should  be  so  constmed  as  to 
give  effect  to  the  Instrument  as  a  legal 
agreement  Thrall  v.  Newell,  supra.  The 
intention  of  the  parties,  which  courts  will 
seek  to  discover  In  giving  construction  to  a 
i-ontract,  is  to  be  gathered,  not  from  lartlc- 
ular  words  and  phrases,  but  from  the  whole 
context  of  the  agreement  The  supplement- 
al contract  of  August  21st  was  entered  Into 
for  the  purpose  of  settling  a  dispute  which 
had  arisen  as  to  the  validity  of  the  con- 
tract of  August  4th.  It  was  not  designed 
to  supersede  the  latter  contract,  but  to  mod- 
ify it.  It  recites,  upon  Its  face,  ''that  the 
vaid  alleged  contract  shall  be  performed  up- 
on the  following  conditions  and  exceptions." 
It  made  two  changes.  In  the  first  place,  it 
increased  the  price  of  the  coal  10  cents  per 
ton  over  the  price  named  in  the  old  agree- 
ment. It  provided  that  the  coal  should  be 
billed  and  paid  for  at  this  Increased  price, 
leaving  it  to  be  determined  by-  arbitration 
whether  appellee  should  retain  the  benefit 
of  such  advanced  price,  or  should  refund  the 
same  to  appellant  In  the  second  place,  it 
limited  the  amount  of  coal  which  appellant 
was  entitled  to  order  to  12,000  tons.  By 
the  original  agreement,  appellant  was  enti- 
tled to  order  all  the  coal  which  was  required 
or  needed  in  its  business  for  the  season  nam- 
ed; by  the  modified  contract,  appellant  was 
restricted  to  the  privilege  of  ordering  12,000 
tons.  It  was  not  the  intention  here  to  con- 
tract for  the  mere  option  or  privilege  of  buy- 
ing coal  at  a  future  time,  but  simply  to  limit 
the  quantity  to  be  bought  As,  by  the  origi- 
nal contract,  appellant  had  agreed  to  buy, 
and  appellee  had  agreed  to  sen  and  deliver, 
as  ordered,  all  the  coal  which  would  be  need- 
ed in  the  business  for  the  season,  so,  by  the 
modification,  appellant  agreed  to  buy,  and 
appellee  agreed  to  sell  and  deliver,  as  or- 
dered, an  amount  of  coal  not  to  exceed  12,- 
000  tons.  The  supplemental  contract  was 
not  intended  to  relieve  appellant  from  its  ob- 
ligations under  the  original  contract,  but 
simply  to  limit  Its  rights  thereunder.  It  was 
not  intended  to  be  an  option  contract,  as  It 
was  not  optional  with  defendant  whether  it 
should  or  shonld  not  perform  the  contract 
of  August  4th.  In  Pearce  v.  Foote,  113  111. 
228,  we  said:  "The  true  idea  of  an  option  is 
what  are  called,  In  the  peculiar  language  of 
the  dealers,  "puts'  and  'calls.'  A  "put'  Is  de- 
fined to  be  the  "privilege  of  delivering  or  not 
delivering'  the  thing  sold,  and  a  'call*  Is  de- 
fined to  be  the  'privilege  of  calling  for  or  not 
calling  for"  the  thing  bought  'Optional  con- 
tracts,' in  this  sense,  are  usually  settled  by 
adjusting  market  values,  as  tbe  party  hav- 
ing the  option  may  elect.  It  is  simply  a 
mode  adopted  for  speculating  in  differences 
in  market  values  of  grain  or  other  commod- 
ities. It  must  have  been  in  this  sense  the 
term  'option'  is  used  In  the  statute.  Such 
a  contract  is  obviously  fictitious,  having 
none  of  the  elements  of  good  faith,  as  in  a 
contract  where  both  parties  are  bound,  and 


is  defined  by  statute  as  a  'gambling  ooa- 
tract'"  It  was  said,  in  Tenney  v.  Foote,  4 
m.  App.  59i,  and  approved  on  appeal  in  95  HL 
99:  "In  practice  on  the  stock  exchange,  it  was 
often  the  Intention  of  the  parties  that  no  stock 
should  be  delivered,  butthe  transaction  settled 
upon  differences.  These  became  common,  and 
the  English  statute  was  aimed  at  its  repres- 
sion, because  it  was,  in  effect,  gambling. 
Our  statute  Is  directed  against  the  same 
evil,  and  extends  to  transactions  in  grain 
and  other  commodities,  as  well  as  stock,  so 
that  the  word  'option,'  as  used  in  the  stat- 
ute here,  taken  with  the  context,  means  a 
mere  choice,  right,  or  privilege  of  selling  or 
buying;  and  it  is  the  contracting  for  snch 
choice,  right,  or  privilege  of  selling  or  buy- 
ing, at  a  future  time,  any  commodity,  the 
statilte  was  Intended  to  prohibit,  as  contra- 
distinguished firom  an  actual  sale  or  pur- 
chase with  the  intention  of  delivering  and 
aoceptbig  the  commodity  sperffied."  This 
extract  from  Tenney  v.  Foote,  supra,  was 
quoted  with  approval  in  Schneider  v.  Tur- 
ner, 130  HL  28,  22  N.  E.  487.  In  the  recent 
case  of  Preston  y.  Smith,  156  111.  359,  40 
N.  E.  949,  we  said:  "In  all  tbe  cases  where 
a  contract  has  been  held  void  under  the 
statute,  it  will  be  found  either  the  option  to 
deliver  the  subject  of  the  ccmtract  remain- 
ed with  the  vendor,  or  the  option  to  accept 
the  article  remained  with  the  purchaser." 

If  these  definitions  of  an  optional  contract 
be  applied  to  the  contract  of  August  4tb,  as 
amended  by  the  modifiicatlan  of  August  2lBt, 
It  will  appear  that  the  latter  contract  does 
not  come  within  the  meaning  ot  section  130 
of  the  criminal  law.  It  is  the  duty  of  courts 
to  give  a  reasonable  construction  to  the  con- 
tracts of  parties,  and'  to  effectuate  their  in- 
tention if  possible.  By  no  reasonable  con- 
struction can  It  be  said  that  the  modified 
agreement  of  August  21st  was  the  contract- 
ing for  a  mere  choice,  right,  or  privilege  of 
selling  or  buying  coal  at  a  future  time.  Tbe 
parties  agree  to  make  actual  sales  and  par- 
chases,  with  the  intention  of  delivering  and 
accepting  the  coal.  As  an  evidence  of  this, 
there  occur  such  exprestdons  as  the  following: 
"The  said  Minnesota  Lumber  Company  agree 
to  buy  •  •  •  of  said  Whltebreast  Ooal 
Company,  which  is  to  furnish  the  same  as 
ordered,  •  •  •  at  following  prices."  "Pay- 
ments on  shipments  to  be  settled  on  15th  of 
each  month  fcUowing  shipment  in  a  sixty- 
day  acceptance."  "It  is  agreed  that  this 
contract  shall  be  binding  up<Hi  both  parties." 
"It  is  mutually  agreed  •  «  «  that  the 
said  alleged  contract  shall  be  performed." 
"Coal  shaU  be  billed  and  paid  for  at  tbe 
rate,"  etc.  "It  is  agreed  that  the  coal  shall 
be  settiled  for  in  sixty-days  paper  as  before 
mentioned,"  etc.  Upon  the  trial  before  the 
court  of  the  issue  formed  by  the  filing  of  the 
general  issue.  It  appeared,  from  the  testi- 
mony, that  appellee  shipped  to  appellant 
about  400  tons  of  the  coal  in  September,  1,600 
tons  in  October,  1,100  tons  in  November,  and 
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1,000  tons  In  December,  or  about  4,000  tons 
In  all,  leaving  about  8,000  tons,  stipulated  for 
In  the  contract  and  ordered  by  appellant,  un- 
shipped. It  follows,  from  the  foregoing  con- 
sideration, that  the  demurrer  to  the  third 
plea  should  have  been  overruled. 

A  third  question  Is  elaborately  discussed  in 
the  arguments  of  counsel,  and  that  relates 
to  the  right  of  appellee  to  recover  for  the  val- 
ue of  the  coal  delivered,  irrespective  of  the 
character  of  the  contract  upon  which  It  ■vf&a 
delivered,  as  to  the  alleged  uncertainty  or 
want  of  mutuality  therein.  That  is  to  say,  as- 
suming that  the  modified  contract  of  August 
21st  was  Ulegal  and  criminal  under  said  sec- 
tion 130,  appellee  insists  that,  under  the  com- 
mon counts,  pat  in  issue  by  the  plea  of  the 
general  issue,  it  was  only  bound  to  show  the 
orders  of  appellant  for  the  coal,  the  slilp- 
ments  of  the  coal,  and  the  value  of  the  coal 
so  BhippeA;  that  it  was  not  necessary  for  It 
to  prove  the  contract,  in  order  to  recover  the 
value  of  the  coal;  that,  as  the  declaration  is 
not  upon  the  illegal  contract,  nor  to  enforce 
It,  but  to  rebover  the  value  of  coal  sold  and 
delivered,  it  was  sufficient  to  establish  a 
prima  facde  case  without  introducing  the  con- 
tract; and  that,  having  established  gucb 
prima  facie  case,  its  right  to  a  recovery  was 
not  affected  by  the  introduction  of  the  ille- 
gal contract  by  the  appellant,  accompanied 
by  proof  that  the  coal  was  sold  and  deliver- 
ed thereunder.  Appellee  contends,  in  other 
words,  that  the  test  as  to  whether  a  demand 
c<»mected  with  an  illegal  transaction  is  capa- 
ble of  being  enforced  by  law  Is  whether  the 
plaintiff  requires  the  aid  of  tbe  Illegal  trans- 
action to  establish  his  case.  On  the  other 
band,  appellant  claims. that,  if  the  contract  is 
Illegal  and  criminal,  the  maxim  in  pari  delic- 
to applies,  no  matter  which  party  is  the  first 
So  urge  it  upon  the  court,  and  that,  whenever 
It  appears  that  the  property  whose  value  or 
price  is  sued  for  was  delivered  under  an  Ule- 
gal contract,  whether  it  Is  so  made  to  appear 
by  the  testimony  of  the  plaintiff  or  the  de- 
fendant, the  plaintiff  caimot  recover,  upon 
the  ground  that  in  such  case  the  court  will 
aid  neither  party.  If  the  contract  was  ille- 
gal and  criminal,  then,  under  the  contention 
of  ai^llee  upon  this  branch  of  the  case,  ap- 
pellant would  be  obliged  to  pay  for  such  of 
the  coal  as  was  actually  delivered  to  it, 
without  being  allowed  to  show,  as  an  offset, 
any  damages  suffered  by  It  for  the  nondeliv- 
ery of  the  balance  of  the  coal.  Upon  the  as- 
sumption of  the  illegality  of  the  contract,  ap- 
pellant's contention  would  leave  appellee 
without  payment  for  the  coal  which  it  parted 
with.  The  apparent  injustice  of  either  con- 
tention is  obviated  by  the  view  already  talcen 
of  the  modified  contract  As  the  contract  is 
herein  held  to  be  valid,  the  plaintiff  will  be 
entitled,  upon  another  trial,  to  recover  for 
the  coal  d^vered,  except  so.  far  as  the  de- 
fendant may  be  able  to  show  damages  as 
aforesaid  as  an  offset,  either  partial  or  entire, 
to  the  amount  of  coal  received  by  it    Ap- 


pellant wQl  have  the  right  to  offiset  fhev  dam- 
ages, if  It  can  prove  any;  but.  If  it  fails  in 
such  proof,  appellee  will  recover  the  value  of 
the  coal  delivered.  In  view  of  the  disposi- 
tion thus  made  of  the  special  i^eas,  It  Is  un- 
necessary to  discuss  the  third  question  raised 
by  counsel,  and  we  pass  no  opinion  upon  it 

The  judgments  of  the  appellate  and  cir- 
cuit courts  are  reversed,  and  the  cause  is  re- 
manded to  the  circuit  court  for  further  pro- 
ceedings in  accordance  with  the  views  here- 
in expressed.    Beversed  and  remanded. 


(in  III.  101) 

DISTILLING   &  OATTLR-FBBDING  CO. 

T.  PEOPLE  ex  rei.  BAKNWOLT, 

County  Treasurer. 

(Supreme  Coon  of  Dlinoia.     Blardi  28,  1896.) 

Taxation  o»  Cobpobatioiis  —  CussinoATioH  of 

COBPOKATION  FOH  Tax  PourosES— Datb  Or 

ASSESSMBHT— BOUBLB  TAXATION. 

1.  A  corporation  onanized  to  cany  an  a 
general  businees  of  distUling  liquors,  and  to  deal 
in  the  same,  and  also  to  engage  in  dealing  in  cat- 
tle and  other  live  Btocic,  and  in  malting  and  deal- 
ing in  malt  is  not  a  purely  manufacturing  corpo- 
ration, within  the  meaning  of  2  Starr  ^C.  Ann. 
St  p.  2032,  i  3,  cl.  4,  providing  that  the  capital 
stock  of  all  companies  and  assodationa  except 
those  organized  for  purely  manufacturing  Dor- 
poses  shall  be  assessed  by  the  state  board  of 
equalization. 

2.  Under  S  Starr  &  C.  Ann  St  p.  281,  $  4, 
providing  that  an  amendment  to  the  charter  of  a 
corporation  changing  the  objects  thereof  shall 
talce  effect  when  the  certificate  of  such  amend- 
ment is  filed  with  the  secretary  of  state,  and  the 
recorder  of  deeds  of  the  county  where  the  prin- 
cipal business  officeof  the  corporation  is  located, 
au  amendment  adopted  May  1st  and  tiled  with 
the  secretary  of  state  May  10th,  and  with  the  re- 
corder of  deeds  on  a  subsequent  date,  does  not 
affect  the  classification  of  such  corporation  for 
the  purposes  of  taxation  of  its  capital  stock  for 
that  year,  under  2  Starr  &  C.  Ann.  St  p.  2032, 
i  5,  providing  that  personal  Droperty  shall  be 
listed  for  taxation  on  the  1st  day  of  May  in  the 
year  for  which  it  is  required  to  be  lisud. 

3.  The  assessment  for  taxation  of  the  capi- 
tal stock  of  a  corporation  under  2  Starr  &  C. 
Ann.  St  p.  2030,  {  3,  cl.  4,  providing  that  the 
capital  stock  of  corporations  other  than  manu- 
facturing shall  be  valued  bjr  the  state  board  of 
equalization  so  as  to  ascertam  and  determine  the 
fair  cash  value  of  such  capital  stock  over  and 
above  the  assessed  value  of  the  tangible  property 
of  such  corporation,  does  not  amount  to  double 
taxatioB  because  the  tangible  property  has  also 
been  assessed  by  the  local  assessor.  In  the  ab- 
sence of  any  proof  of  fraud  or  of  failure  on  the 
part  of  the  board  of  equalization  to  deduct  the 
valuation  of  the  tangible  property  from  the  val- 
uation of  the  capital  stodc 

Appeal  from  Peoria  county  court;  Robert 
H.  Lovett  Judge. 

Application  by  A.  B.  Bamwolt,  as  county 
treasurer,  for  judgment  against  a  lot  Owned 
by  the  Distilling  &  Cattie-Feeding  Company, 
for  the  amount  of  tax  assessed  on  the  capi- 
tal stock  of  such  company.  There  was  a 
judgment  for  relator,  and  defendant  appeal- 
ed.    Affirmed. 

Stevens,  Horton  &  Abbott  for  appellant 
B.  J.  Coouey  and  F.  J.  Quinn,  for  appellee. 
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MAORUDER,  3.  This  Is  an  appeal  from 
the  Jadgment  of  the  county  court  rendered 
upon  the  application  of  the  county  collector 
against  lot  8,  block  15,  in  the  original  town 
of  Peoria,  for  the  amount  of  the  tax  assess- 
ed by  the  state  board  of  equalization  upon 
the  capital  stock  of  the  appellant  company. 
Appellant  refused  to  pay  the  tax,  and  the 
assessor  returned  it  as  a  charge  against  said 
lot,  which  belongs  to  appellant  The  objec- 
tions filed  by  appellant  to  the  application  for 
judgment  were  overruled,  and  exception  was 
taken.  The  appellant  resists  the  payment  of 
the  tax  assessed  against  its  capital  stock  by 
the  state  board  of  equalization,  upon  the  al- 
leged ground  that  it  is  a  corporation  organ- 
ized for  purely  manufacturing  purjMses. 

If  the  appellant  was,  at  the  time  its  capital 
stock  was  assessed,  a  company  organized 
for  purdy  manufacturing  purjposeB,  then  the 
board  of  equalization  had  no  power  to  make 
the  assessment;  for,  under  clause  4  of  sec- 
tion 3  of  the  revenue  act,  "the  capital  stock, 
including  the  franchise,  of  all  incorporations 
organized  for  pecuniary  profit,  is  required  to 
be  assessed  by  the  state  board  of  equaliza- 
tion, except  corporations  organized  for  pure- 
ly manufacturing  purposes,  or  for  printing, 
or  for  publishing  of  newspapers,  or  for  the 
improving  and  breeding  of  stock,  which  are 
to  be  assessed  by  the  local  assessors,  in  the 
same  manner  as  the  property  of  Individuals." 
Coal  Co.  v.  Finlen,  124  111,  666,  17  N.  E.  11; 
Coke  Co.  ▼.  Downey,  127  Ol.  201.  20  N.  B.  20. 
In  Older  to  determine  whether  the  appellant 
company  was  organized  for  purely  manufac- 
turing purposes  or  not,  it  will  be  necessary  to 
compare  the  language  of  its  charts:  with  the 
language  of  the  statute  upon  this  subject. 
Said  clause  4,  so  far  as  it  is  necessary  to 
quote  it  for  the  purposes  of  this  case,  is  as 
follows:  "Fourth.  The  capital  stock  of  all 
companies  and  associations  now  or  hereafter 
created  under  the  laws  of  this  state  (except 
those  required  to  be  assessed  by  the  local  as- 
sessors, which  is  hereinafter  provided  for) 
shall  be  so  valued  by  the  state  board  of  equali- 
zation as  to  ascertain  and  determine,  respec- 
tively, the  fair  cash  value  of  such  capital 
stock.  Including  the  franchise,  over  and  above 
the  assessed  value  of  the  tangible  property 
of  such  company  or  association:  •  •  • 
Provided,  that  in  all  cases  where  the  tangi- 
ble property  or  capital  stock  •  ♦  *  is  as- 
sessed -under  this  act,  the  shares  of  capital 
stock  of  any  such  company  or  association 
shall  not  be  assessed  or  taxed  in  this  state: 
•  •  •  Provided,  further,  that  companies 
and  associations  organized  for  purely  manu- 
facturing purposes  «  •  *  shall  be  assess- 
ed by  the  local  assessors  in  like  manner  as 
the  property  of  individuals  is  required  to  be 
assessed."  The  appellant  company  was  in- 
corporated under  the  general  incorporation 
act  of  this  state  on  February  11,  1880,  with 
a  capital  stock  of  535,000,000.  The  object  of 
its  formation,  as  specified  In  clause  2  of  its 
charter,  was  as  follows:    "(2)  The  object  for 


which  It  Is  formed  is  to  carry  on  a  general 

business  of  distilling,  re-distllling,  and  recti- 
fying high  wines,  alcohol,  spirits,  gins,  and 
whiskies  of  every  Icind  and  description,  and 
deal  in  the  same,  in  the  state  of  Blinois  and 
elsewhere,  and  owning  the  property  neces- 
sary for  that  purpose;  also,  to  engage  In 
feeding  and  dealing  in  cattle  and  other  live 
stock;  also,  malting,  dealing  in  malt,  and 
doing  any  other  business  incident  to  the 
main  purposes  of  this  corporation."  It  goes 
without  saying  that  the  purpose  for  which  a 
corporation  Is  organized  must  be  ascertained 
by  reference  to  the  terms  of  its  charter;  and 
it  seems  to  be  dear,  upon  a  careful  examina- 
tion of  the  terms  of  clause  2  of  the  charter 
as  above  quoted,  that  it  was  not  oiganlzed 
for  purely  manufacturing  purposes.  "Feed- 
ing and  dealing  in  cattle  and  other  live  stock" 
Is  not  manufacturing.  Under  the  clause 
which  permits  the  company  "to  engage  in 
feeding  and  dealing  in  cattle  and  other  live 
stock,"  it  can  buy  and  sell  cattle  and  other 
live  stock  In  such  manner  as  it  pleases,  even 
to  the  extent  of  operating  a  butcher  shop. 
We  think  that,  upon  a  fair  construction  of 
the  charter,  the  appellant  company  was  not 
organized  for  purely  manufacturing  purposes, 
but  for  other  purposes,  distinct  and  separate 
from  pure  manufacturing,  and  that,  there- 
fore, its  capital  stock  was  subject  to  taxa- 
tion by  the  state  board  of  equalization. 

It  is  claimed,  however,  by  appellant,  that 
the  objectionable  feature  of  its  charter,  so 
far  as  it  authorized  it  "to  engage  in  feeding 
and  dealing  in  cattle  and  other  live  stock," 
was  obviated  by  an  amendment  to  its  charter 
passed  by  a  meeting  of  the  stockholders  on 
May  1,  1894,  and  filed  with  the  secretary  of 
state  on  May  10,  1894,  and,  after  the  latter 
date,  filed  with  the  recorder  of  deeds  of 
Peoria  county.  Section  2  of  the  charter, 
when  changed  by  the  amendment  passed  on 
May  1,  1894,  was  as  follows:  "Sec.  2.  The 
object  for  which  it  Is  formed  is  to  carry  on 
a  general  business  of  distilling,  re-dlstllUng, 
and  rectifying  high  wines,  alcohol,  spirits, 
gins,  and  whisldes  of  every  kind  and  descrip- 
tion, end  dealing  in  the  same  In  the  state  of 
Illinois  and  elsewhere,  and  owning  the  prop- 
erty necessary  for  that  purpose;  also,  to 
engage  in  feeding  its  slop  and  refuse  to  cat- 
tle and  other  live  stock;  also,  malting,  deal- 
ing in  malt,  and  doing  any  other  business  in- 
cident to  the  main  purposes  of  this  corpora- 
tion." It  is  manifest  that  the  change  made 
in  the  declared  object  of  the  formation  of 
the  corporation  came  too  late  for  the  present 
assessment,  which  is  for  the  year  1894.  The 
capital  stock  of  a  corporation  is  personal 
property,  and  is  to  be  listed,  valued,  and 
taxed  as  personal  property.  Cooper  v.  Cor- 
bin,  105  HL  224.  Taxes  assessed  on  the 
capital  stock  of  a  corporation  are  a  personal 
property  tax.  Parsons  v.  Coke  Co.,  108  111. 
380.  Section  5  of  the  revenue  act  (2  Starr  & 
C.  Ann.  St.  p.  2032)  provides  that  personal 
property  shall  be  listed  with  reference  to  the 
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quantity  held  or  owned  on  the  Ist  day  of 
Ifay  In  the  year  for  which  the  property  Is 
required  to  be  listed.  The  certificate  of  the 
change  in  the  object  of  the  formation  of  the 
corporation,  verified  by  the  afildavlt  of  the 
prerident,  and  under  the  seal  of  the  corpora- 
tion, la  required  to  be  "filed  for  record  In 
the  office  of  the  secretary  of  state,  and  a 
Uke  certificate  filed  for  record  In  the  ofilce  of 
the  recorder  of  deeds  of  the  county  where  the 
principal  business  office  of  such  corporation 
is  located.  And  upon  the  filing  of  said  cer- 
tificate, the  •  •  *  change  of  the  object  for 
which  snch  corporation  was  formed  •  •  • 
shall  be  and  is  hereby  declared  accomplished 
in  accordance  with  said  vote  of  the  stock- 
holders.' 3  Starr  &  C.  Ann.  St  pp.  279-281, 
{{  1,  4.  In  the  present  case  the  certificate 
was  not  filed  In  the  office  of  the  secretary  of 
state  until  May  10,  1894,  nor  in  the  recorder's 
office  until  after  that  date.  It  follows  that 
the  change  was  not  accomplished  in  time  for 
the  assessment  of  1894. 

It  is  charged  on  behalf  of  the  appellant 
that  the  property  which  the  capital  stock  rep- 
resented had  already  been  assessed  by  the 
local  assessor,  and  that  the  tax  thereon  had 
been  paid,  and  that,  therefore,  the  present 
assessment  amounts  to  double  taxation. 
Clause  4,  as  above  quoted,  authorizes  the 
board  of  equaUzation  to  determine  the  fair 
-cash  value  of  the  capital  stock.  Including  the 
franchise,  over  and  atwve  the  assessed  value 
ot  the  tangible  property.  It  has  been  held 
that  an  assessment,  by  the  board,  of  the 
'Capital  stock  of  a  corporation  for  taxation, 
by  first  ascertaining  the  market  or  fair  cash 
value  of  the  shares  of  capital  stock,  and  the 
market  or  fair  cash  value  of  its  debts,  ex- 
clusive of  those  for  current  expenses,  and 
adding  these  together,  and  taking  from  the 
:8am  the  equalized  valuation  of  all  its  tangi- 
ble property,  was  proper,  as  showing  the  bal- 
ance of  the  capital  stock  over  and  above 
the  assessed  value  of  the  tangible  property. 
Hotel  Co.  V.  Lieb,  83  HI.  602;  Gloss  Co.  v. 
McCaleb,  81  111.  556.  We  said  In  Hotel  Co.  v. 
Lieb,  supra:  "The  assessed  valuation  of  the 
tangible  property  is  deducted  to  avoid  double 
taxation,  and,  when  this  is  done,  the  residue 
apparently  represents  only  the  valuation  of 
the  intangltde  pn^erty."  So  far  as  we  know 
to  the  contrary^  the  capital  stock,  in  the  case 
at  bar,  may  have  exceeded  In  value  the 
tangible  property,  or  real  and  personal  prop- 
erty, assessed  by  the  assessor.  It  may  have 
appeared  to  the  board  of  equalization,  by 
appropriate  proof,  that  the  stock  assessed  by 
it  exceeded  the  value  of  the  tangible  property 
.as  locally  assessed.  The  board  has  the  right 
to  compute  the  value  (Glass  Co.  v.  McCaleb, 
supra);  and  this  court  has  held  that,  in  the 
absence  of  any  proof  of  fraud,  the  board  will 
be  presumed  to  have  done  Its  duty  In  this 
respect  (Hotel  Co.  v.  Lieb,  supra;  Coal  Co.  v. 
Flnlen,  supra).  Thence  we  do  not  think  that 
the  assessmesnt  of  the  capital  stock,  under 
•the  clrcnmstances  of  the  present  case,  as  dis- 


posed by  the  record,  can  be  regarded  ss 
amounting  to  double  taxation. 

Nothing  herein  said  Is  to  be  construed  as 
passing  upon  the  legality  or  illegality  of  the 
organization  of  the  appellant  company,  or 
as  confilcting  with  the  views  expressed  in 
Distilling  &  Cattle-Feeding  Co.  v.  People, 
166  lU.  448,  41  N.  B.  188.  The  question  here 
discussed  is  merely  whether  the  appelant, 
as  it  exists,  and  as  appears  upon  the  face 
of  its  charter,  was  organized  for  purely 
manufacturing  purposes;  and  counsel  have 
not  discussed,  nor  have  we  considered,  the 
character  of  the  charter  as  to  Its  validity. 
The  Judgment  of  the  county  court  Is  affirmed. 
Affirmed* 


060  111.  ei3) 
LAMSON  et  oL  V.  BOYDEN  et  bL 
(Supreme  Court  of  IlUnois.     March  28,  1896.) 

WlTHBSB— ISCSIMINATINe    TbSTIICOMT— COMBTITD- 
TIONU.  LXW. 

1.  A  witness  cannot  be  oHnpelled  to  give 
testimony  tending  to  incriminate  lumself,  on  the 
groand  that  a  prosecution  for  the  offense  is  bar- 
red by  limitations,  unless  it  is  afiirmatlTely 
shown  that  no  prosecntlon  is  pending  against  the 
witness. 

2.  Where  a  witness  is  excused  fT(»n  testi- 
fying on  the  ground  that  his  answers  will  tend 
to  incriminate  tiim,  he  cannot  lie  compelled  to 
produce  boolcs  and  papers  wbicfa  will  nave  the 
same  effect 

8.  Cr.  Code,  div.  1, 1  187,  providing  that  in 
actions,  under  sections  126-13S>,  to  recover  mon- 
ey won  by  cornering  the  market  upon  any  grain, 
which  is  made  a  crune,  defendant  may  be  com- 
pelled to  testify,  and  that,  upon  the  discovery 
and  repayment  of  the  money  so  won,  the  witness 
so  testifying  against  Mmsftlf  BbtJi  be  dischai; 
ged  from  any  prosecution  for  the  offense  of  cor- 
nering the  market,  is  unconstituticmal,  as  it  af- 
fords the  witness  immnnity  from  proaecntion 
only  after  repayment  of  the  money  won. 

Appeal  from  appellate  court.  First  district 

Action  by  S.  W.  Lamson  ahd  others  against 

S.  V.  Boyden  and  others.     From  a  Judgment 

for  defendants  (57  111.  App.  232),  plalntifls 

appeaL    Affirmed. 

Ii..H.  Bisbee  and  D.  M.  Klrton,  for  appel- 
lants. F.  A.  Riddle  and  J.  B.  Munroe,  for 
appeUees. 

MAGRUDER,  J.  This  is  an  action  ot  as- 
sumpsit brought  by  appellants,  composing 
the  firm  of  Lamson  Bros.  &  Co.,  against  ap- 
pellees, composing  the  firm  of  Boyden  &,  Co. 
The  declaration  contains  the  common  counts 
only,  and  the  recovery  is  sought  und»  the 
count  for  money  had  and  received.  In  the 
trial  court  the  cause  was  tried,  by  agree- 
ment, before  the  Judge,  without  a  Jury.  The 
only  evidence  introduced  was  that  of  the 
plaintiffs.  The  defendants  offered  no  proof. 
The  issues  were  found  for  the  defendants, 
and  Judgment  was  rendered  against  the 
plaintiffs  for  costs.  This  Judgment  has  been 
affirmed  by  the  appellate  court,  and  the  pres- 
ent appeal  is  prosecuted  from  snch  Judg- 
ment of  affirmance. 

Upon  the  trial  below,  neither  party  submit- 
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ted  to  the  court  any  written  propositlona  to 
be  held  as  law  In  the  decision  of  the  case,  as 
l8  required  to  I>e  done  by  section  41  of  the 
practice  act  in  case  of  a  trial,  by  agreement, 
before  the  court,  without  a  jury.  2  Starr  & 
C.  Ann.  St  p.  1808.  As  no  written  proposi- 
tions of  law  were  sabmitted  to  the  trial 
court,  no  questi<»i  of  law  is  presented  for  our 
decision,  except  that  which  arises  out  of  the 
refusal  of  the  court  below  to  compel  the  de- 
fendants to  testify  and  produce  books  as 
hereinafter  explained.  Miller  v.  People,  156 
111.  113,  39  N.  B.  477;  Bank  v.  Haskell,  124 
111.  587,  17  N.  B.  68;  Association  t.  Hall,  US 
m.  168,  8  N.  B.  764.  In  1688  and  1889,  and 
before  and  after  those  years,  appellants  and 
appellees  were  members  of  the  Board  of 
Trade  in  Chicago,  and  were  doing  business 
on  said  board.  The  proof  tends  to  show 
that  appellants  sold  to  dUTerent  members  of 
the  board  about  170,000  bushels  of  No.  2 
com,  including  5,000  bushels  sold  to  appel- 
lees, for  delivery  during  the  month  of  No- 
vember, 1889,  at  a  price  of  from  30  to  32 
cents  i>er  bushel,  the  sellers  having  until  the 
last  day  in  November,  1889,  to  deliver  the 
com  so  sold.  Appellants  claimed,  upon  the 
trial,  and  based  their  right  of  recovery  upon 
the  theory  that,  during  November,  1889,  ap- 
pellees controlled  all  the  No.  2  com  in  Chi- 
cago for  delivery  during  that  month,  and  cre- 
ated and  brought  about  a  corner  therein  on 
the  29th  day  of  that  month;  that  they 
caused  the  price  of  com  to  advance,  on  that 
day,  from  about  32  cents  to  58  or  60  cents 
per  bushel;  that  they  forced  appellants  to 
purchase  fnna  them  120,000  bushels  of  said 
com  at  58  cents  per  bushel,  when  the  tme 
market  price  of  it  was  only  32  cents  per 
bushel;  and  that,  by  reason  of  said  alleged 
cornering  of  the  market,  appellants,  in  order 
to  obtain  corn  to  deliver  to  the  parties  to 
whom  they  had  made  sales,  were  obliged  to 
pay,  and  did  pay,  to  the  appellees  the  dif- 
ference between  the  fictitious  price  created 
by  the  comer  and  the  fair  market  price,  said 
difference  amounting  to  a  large  sum  of 
mon^y.  The  object  of  this  salt  is  to  recover 
the  amount  of  the  difference  so  paid.  Upon 
the  trial,  the  appellants  sought  to  compel  the 
appellees  to  answer  certain  questions,  and  to 
produce  certains  books  and  documents,  for 
the  avowed  purpose  of  proving  that  the  ap- 
pellees had  cornered  the  market  as  alleged, 
and  that  the  moneys  so  paid  to  them  by  ap- 
pellants were  paid  on  account  of  losses  sus- 
tained by  reason  of  such  comer.  The  trial 
court  refused  to  compel  the  appellees  to  an- 
swer, or  to  produce  the  books  called  for,  and 
exception  to  this  ruling  was  taken  by  appel- 
lants. Whether  the  raling  thus  made  by 
the  trial  court  was  correct  or  not  Is  the  only 
question  which  we  are  called  upon  to  con- 
sider. 

The  groimd  upon  which  the  court  refused 
to  compel  the  appellees  to  furnish  the  evi- 
dence called  for  was  that  such  evidence,  if 
produced,  would  tend  to  convict  them  of  a 


criminal  offense,  and  subject  them  to  a  pen- 
alty and  forfeiture.  It  appeared,  from  the 
statements  of  the  appellees  when  upon  the 
witness  stand,  that  the  evidence  called  for 
would  have  a  tendency  to  show  that  appel- 
lees had  operated  a  comer,  or  would  form  a 
link  in  the  proof  of  that  charge.  We  are  of 
the  opinion  that  the  appellees  had  the  right 
to  refuse  to  answer  the  questicms  asked,  and 
to  refuse  to  produce  the  books  demanded. 
The  reasons  for  this  conclusion  are  embodied 
in  the  considerations  hereinafter  presented. 
Section  130  of  division  1  of  the  Criminal 
Code  provides  that  whoever  corners  the  mar- 
ket, or  attempts  to  do  so,  in  relation  to  any 
grain  or  other  commodity,  shall  be  fined  not 
less  than  $10  nor  more  than  $1,000,  or  con- 
fined in  the  connty  jail  not  exceeding  one 
year,  or  both.  1  Starr  &  C.  Ann.  St.  p.  791. 
This  statute  was  in  force  when  the  transac- 
tion occurred  and  the  trial  took  place,  and 
therefore  the  act  of  cornering  the  market 
was  at  that  time  a  criminal  offense,  punish- 
able by  fine  or  imprisonment,  or  by  both  fine 
and  imprisonment  A  witness  is  not  bound 
to  answer  any  question,  either  in  a  court  of 
law  or  equity,  the  answer  to  which  will  ex- 
pose him  to  any  penalty,  fine,  forfeiture,  or 
pimishment,  or  which  will  have  a  tendency 
to  accuse  him  of  any  crime  or  misdemeanor, 
or  to  expose  him  to  any  penalty  or  forfeiture, 
or  which  would  be  a  link  in  a  chain  of  evi- 
dence to  convict  him  of  criminal  offense. 
Minters  v.  People,  138  m.  363,  29  N.  E.  45; 
1  GreenL  Ev.  §  453;  Story,  Bq.  PL  i  846;  1 
Whart  Ev.  i  534;  Henry  v.  Bank,  1  N.  T. 
83.  Whenever  a  witness  is  excused  from 
giving  testimony  upon  the  ground  that  his 
answers  will  tend  to  criminate  him,  or  sub- 
ject him  to  fines,  penalties,  or  forfeitures,  he 
cannot  be  compelled  to  produce  books  or  pa- 
pers which  will  have  the  same  effect  1 
Whart.  Ev.  S  533;  Boyle  v.  Smithman,  146 
Pa.  St  255,  23  AtL  387;  Oounselman  v. 
Hitchcock,  142  U.  S.  547,  12  Sup.  Ct  185. 

It  is  claimed  that,  when  appellees  were 
called  as  witnesses,  and  asked  to  produce 
their  books,  the  time  within  which  a  prose- 
cution could  be  instituted  for  tlie  offense  of 
cornering  the  market  had  expired;  or,  in 
othfer  words,  that  the  right  to  prosecute  for 
the  offense  was  barred  by  the  statute  of  lim- 
itations. We  have  held  that,  where  the 
criminal  prosecution  to  which  the  answer  of 
a  witness  might  render  him  liable  has  been 
barred  by  the  statute  of  limitations,  he  can- 
not claim  his  privilege,  but  must  testify.  In 
such  case,  the  bar  of  the  statute  will  secure 
to  the  witness  a  perfect  defense  to  any  at- 
tempt to  prosecute  him  criminally.  Weldon 
V.  Burch,  12  111.  374.  But,  in  order  to  deprive 
the  witness  of  his  privilege,  the  party  calling 
upon  him  to  answer  must  not  only  show  that 
the  time  for  prosecuting  has  elapsed,  but  he 
must  also  show  that  no  prosecution  has  been 
commenced  within  the  period  of  limitation, 
or,  if  one  has  been  commenced,'  that  it  has 
been  discontinued.     "It  is  Dio  answer  to  a 
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witness*  claim  of  privilege,  that  the  statnte 
of  limitations  has  run  against  the  ofTense, 
unless  It  appears  afflrmatlvely  that  no  pro- 
ceedings to  enforce  the  penalty  were  com- 
menced within  the  period  of  limitation." 
Rap.  Wit  {  268.  "In  order  to  deprive  the  wit- 
ness of  his  privilege,  It  is  not  sufficient  to 
show,  simply,  that  a  prosecution  instituted 
after  the  question  Is  asked  would  be  barred. 
It  should  appear  affirmatively  that  no  prose- 
cution Is  there  pending."  29  Am.  &  Eng. 
Enc.  Law,  p.  842;  Banb  v.  Henry,  2  Denlo, 
156;  Henry  v.  Bank,  1  N.  T.  87;  News  Co.  v, 
Russell,  91  Ga.  808,  18  S.  E.  40;  Marshall  r. 
RUey,  7  Ga.  372;  In  re  Tappan,  9  How.  Prac. 
395.  In  the  case  at  bar,  there  Is  nothing  In 
the  record  to  show  that  the  plaintiSs,  upon 
the  trial  below,  claimed  that  the  right  to 
prosecute  appellees  for  the  offense  of  cor- 
nering the  market  was  barred  by  the  stat- 
ute of  limitations.  Nor  does  It  appear  any- 
where In  the  record  that  no  prosecution  was 
pending  against  appellees  when  they  were 
called  upon  to  testify  and  produce  their 
books.  Inasmuch  as  these  replies  to  the 
claim  of  the  privilege  were  not  made  or  set 
up  in  the  court  below.  It  is  too  late  to  urge 
them  here.  Bank  v.  Henry,  supra;  Heni-y 
V.  Bank,  supra. 

Appellants  contend  that  appellees  were 
bound  to  answer  the  qnestlons  put  to  them, 
and  produce  their  books,  because  of  section 
137  of  division  1  of  the  Criminal  Code,  which 
is  as  follows:  "In  all  actions  or  other  pro- 
ceedings commenced  or  prosecuted  under  the 
provisions  of  sectlcms  126  to  135,  inclusive, 
of  this  division,  the  party  shall  be  entitled 
to  discovery  as  in  other  actions,  and  all  per- 
sons shall  be  obliged,  and  compelled  to  an- 
swer, upon  oath,  such  bills  as  shall  be  pre- 
ferred against  them  for  discovering  the  suih 
of  money  or  other  thing  so  won  as  afore- 
said. Upon  the  discovery  and  repayment  of 
the  mixaejB  or  other  things  to  be  discovered 
and  repaid,  the  person  who  shall  discover 
and  repay  the  same,  as  aforesaid,  shall  be 
acquitted,  indemnlfled  and  discharged,  from 
any  other  or  further  punishment,  forfeiture 
or  penalty  which  he  might  have  Incurred,  by 
the  playing  for,  or  winning  such  money,  or 
other  thing,  so  discovered  or  repaid  as  afore- 
said." We  do  not  deem  It  necessary  to  dis- 
cuss the  question  whether  section  137  applies 
to  the  ollense  of  obtaining  money  by  cor- 
nering the  market,  or  not  If,  however,  the 
contention  of  appellants  that  it  does  apply 
here  Is  correct  then  It  cannot  be  regarded 
as  a  constitutional  enactment  in  view  of  the 
decision  of  the  supreme  court  of  the  United 
States  In  the  recent  case  of  Counselman  v. 
Hitchcock,  142  U.  S.  547,  12  Sup.  Ct  195. 
The  Immunity  provided  for  by  section  137 
is  not  absolute  and  unconditional,  but  is  de- 
pendent upon  making  restitution,  as  indi- 
cated by  the  words:  "Upon  the  discovery 
and  repayment  of  the  moneys  or  other  things 
to  be  discovered  and  repaid,"  etc.  Under 
tbe  doctrine  of  the  Counselman  Case,  a  stat- 


utory enactment  requiring  a  witness  to  give 
evidence  wWch  may  convict  him  of  crime 
Is  unc(mstltntlonal,  unless  It  affords  "abso- 
lute Immunity  against  future  prosecution  for 
the  offense  to  which  the  question  relates." 
The  provision  that  the  party  making  the  dis- 
covery shall  not  be  prosecuted  or  punished 
with  respect  to  the  subject-matter  of  the 
discovery  must  be  without  condition.  "The 
exonerating  statute  must  be  so  broad  as  to 
give  the  witness  complete  amnesty."  He 
does  not  have  "absolute  immunity,"  or  "com- 
plete amnesty,"  if  his  freedom  from  the  lia- 
bility to  future  prosecution  is  dependent  up- 
on repayment  or  restitution.  The  Judgment 
of  the  appellate  court  is  affirmed.    Affirmed. 


aSL  111.  !») 

McDonald  v.  Fairbanks,  morse 

&  CO. 

(Supreme  Court  of  Illinois.     March  28,  1896.) 

Liability  or  Partner — Appakbnt  Soope  or  Boai- 

NESS  —  Standino  Abide  Witness  —  Reception 

or  Evidence — Rkqukstbd  Instboctionb — Rso- 

OBD— Jdrt — Failure  to  Swear— Effect. 

1.  In  an  action  for  goods  sold  to  a  firm,  one 
of  the  members  thereof  cannot  show  that  he  did 
not  know  of  the  porchase  of  the  goods,  or  the 
entries  on  the  booss  of  the  firm,  or  that  he  bad 
no  knowledge  that  his  firm  dealt  in  snch  goods, 
the  purchase  and  sale  thereof  not  being  included 
in  the  partnetship  articles,  and  that  his  agent 
who  represented  him  in  the  basinesa,  entered  in- 
to a  secret  agreement  to  get  a  secret  profit  by 
dealing  in  said  goods,  where  i^alntiS  had  no  no- 
tice of  the  agreements  between  defendant  and 
his  partner  and  agent  and  the  evidence  showed 
that  the  purchase  of  such  goods  was  within  the 
apparent  scope  of  the  bnsiness.  58  111.  App. 
384,  affirmed. 

2.  It  was  not  reversible  error  to  direct  a  wit- 
ness to  stand  aside  because  the  questions  put 
to  him  were  not  proper  on  cross-examination, 
where  the  witness  was  recalled  and  examined 
on  behalf  of  appellant 

3.  It  was  no  abuse  of  discretion  to  admit  in 
evidence,  after  the  argument  bad  commenced,  a 
ledger  which  bad  been  used  on  the  trial,  whore 
the  matter  shown  by  the  ledger  was  not  in  con- 
troversy,  and  appellant  was  given  permission  to 
reargue  the  case. 

4.  Where  the  record  shows  that  the  court 
declined  to  give  certain  requested  instructions, 
the  omission  to  mark  them  "Refused"  Is  not  re- 
versible error. 

5.  In  an  action  against  a  firm,  for  goods 
sold,  the  failure  to  swear  the  jury  to  assess  dam- 
ages as  against  a  defaulting  partner  was  not 
reversible  error,  where  the  attention  of  the  trial 
court  was  not  called  thereto,  and  the  case  wan 
tried  as  though  the  jury  had  been  so  sworn,  and 
no  objection  was  made  by  the  defaulting  part- 
ner. 

Appeal  from  appellate  court  First  district 
Action  by  Fairbanks,  Morse  &  Co.  against 
Michael  C.  McDonald  and  another  for  goods 
sold  and  delivered.  A  Judgment  for  plain- 
tiff was  affirmed  by  the  appellate  court  (58 
111.  App.  384),  and  defendant  McDonald  ap- 
peals.    Affirmed. 

Maher  &  Gilbert,  for  appellant    Ashcraft, 
Gordon  &  Cox,  for  appellee. 

CARTWRIQHT,  J.   Appellee,  a  corpora- 
tion, brought  this  suit  In  assumpsit  against 
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■ppellant  and  M.  J.  TterDey,  partners  cc»n- 
poslng  the  firm  of  M.  J.  Tiemey  &  Co.,  to 
recover  for  goods  sold  to  that  firm.  Tlemey 
was  defaulted,  but  appellant  pleaded  to  the 
action;  and  there  was  a  trial,  resulting  In  a 
verdict  for  appellee  for  the  amount  claimed. 
A  new  trial  was  granted  on  motion  of  appel- 
lant, and  va  such  trial  the  Jury  disagreed. 
At  the  third  trial  the  court  instructed  the 
Jury  to  return  a  verdict  for  the  appellee, 
which  was  accordingly  done.  Motions  for 
a  new  trial  and  in  arrest  of  Judgment  were 
denied,  and  Judgment  was  entered  upon  the 
verdict.  That  Judgment  has  been  a£&rmed 
by  the  appellate  court  The  complaints  made 
are  that  the  trial  court  excluded  evidence  of- 
fered by  appellant,  refused  Instructions  asked 
by  him,  admitted  evidence  for  plaintlfC  dur- 
ing the  argument  of  the  case,  and  Instructed 
the  Jury  to  find  for  the  plaintiff. 

The  following  facta  were  proved  at  the 
trial,  and  were  not  questioned:  H.  J.  Tler- 
ney  and  appellant  entered  Into  articles  of 
partnership  July  1, 1889,  In  which  it  was  pro- 
vided that  they  should  engage  In  the  busi- 
ness "of  manufacturing,  buying,  and  selling 
of  all  goods  relating  to  machinist's  supplies, 
and  everything  to  said  business  belonging," 
and  that  E.  S.  McDonald  should  represent 
the  appellant,  and  should  act  at  all  times  as 
bis  agent  In  the  management  of  the  business. 
The  firm  commenced  operation,  under  this 
agreement,  In  the  city  of  Chicago,  and  con- 
tinued business  until  the  filing  by  appellant 
of  a  bill  to  dissolve  the  partnership,  en  June 
7,  1892,  at  which  time  a  receiver  was  ap- 
pointed. A  concern  Imown  as  the  Globe 
Steam-Heating  Company  was  organized 
about  the  1st  of  August,  1890,  composed  of 
M.  J.  Tiemey,  E.  S.  McDonald,  the  agent  of 
appellant  in  the  firm  business,  and  one  B.  B. 
Maginn,  an  employ^  to  whom  was  guarantied 
a  salary  of  ?2,000  a  year.  This  Globe  Heat- 
ing Company  was  run  in  connection  with 
appellant's  firm,  and  a  large  number  of  con- 
tracts for  steam-heating  plants  in  public- 
school  buildings  and  other  places  were  taken 
in  the  name  of  that  firm.  It  was  a  rule  of 
the  city  of  Chicago,  in  work  done  for  the 
public  on  school  and  other  buildings,  that  a 
bondsman  should  not  be  a  member  of  the 
firm  taldng  the  contract  It  seems  that  ap- 
pellant was  accustomed  to  go  on  the  bonds, 
and  that  two  of  these  contracts,  by  mistake, 
were  taken  in  the  name  of  M.  J.  Tiemey  & 
Co.,  and  he  was  on  the  bonds.  The  work  in 
those  instances  was  done  by  the  Globe  Steam- 
Heating  Company,  the  same  as  the  other  con- 
tracts. This  company  existed  until  Decem- 
ber, 1891,  and  during  its  existence  all  the 
supplies  used  by  it  were  bought  by  M.  J. 
Tiemey  &  Co.,  and  charged  to  the  steam- 
heating  company  at  a  profit  of  5  per  cent; 
and  all  the  proceeds  of  the  contracts  and 
work  done  by  the  steam-heating  company 
were  paid  to  M.  J.  Tiemey  &  Co.,  and  cred- 
ited on  that  accoimt  M.  J.  Tiemey  &  Co. 
used  a  letter  head  on  which  there  was  a  pic- 


tare  of  a  steam  or  hot- water  famace;  and 
the  firm  was  announced  as  dealing  In  steam 
and  water  heating,  and  ventilating  apparatus 
for  public  and  private  buildings,  wrought- 
iron  pipe,  valves,  fittings,  etc.,  radiators,  boil- 
ers, and  pumps.  In  December,  1891,  Maginn 
withdrew  from  the  business,  and  M.  J.  Tler- 
ney  &  Co.  assumed  all  the  contracts  and  all 
of  the  liabilities  as  a  steam-heating  company. 
After  that  time  M.  J.  Tiemey  &  Co.  carried 
on  the  business  In  its  own  name  until  appel- 
lant filed  the  bill  mentioned  to  dissolve  the 
partnership.  From  July,  1891,  up  to  the  fil- 
ing of  that  bill,  the  firm  purchased  from  ap- 
pellee pipe  and  other  steam  fitters'  supplies, 
and  made  payments  on  the  same.  The  goods 
were  all  bought  upon  written  orders  signed 
by  BfL  J.  Tiemey,  or  the  bookkeeper  of  the 
firm,  and  one  of  them  was  written  by  M.  J. 
Tiemey  on  one  of  the  letter  heads  above  de- 
scribed. The  goods  were  all  Invoiced  by  ap- 
pellee to  M.  J.  Tiemey  &  Co.,  and  were  al- 
most all  entered  on  the  books  of  that  firm, 
where  appellee  was  charged  with  cash  paid, 
and  credited  with  the  merchandise.  Appel- 
lant In  his  amended  bill,  signed  and  sworn 
to,  alleged  that  on  the  aoth  day  of  December, 
1891,  the  Globe  Steam-Heating  Company 
sold,  assigned,  and  transferred  to  M.  J.  Tler- 
ney  &  Co.  all  the  assets  of  said  steam-heat- 
ing company,  including  tools  and  materials 
on  hand  and  in  course  of  manufacture,  and 
contracts  of  said  company  not  completed,  in 
part  payment  of  Indebtedness  due  and  ow- 
ing by  said  steam-beating  company  to  M.  J. 
Tiemey  &  Co.,  who  had  from  thenceforth 
carried  on  and  conducted  the  business,  and 
that  the  said  co-jpartnershlp  of  M.  J.  Tiemey 
&  Co.  then  had  on  hand,  and  in  process  of 
comx>letlon,  several  contmcts  for  furnishing 
the  steam-heating  apparatus  for  schoolhouses, 
and  also  for  private  residences,  in  the  city 
Of  Chicago.  Apx)ellee  had  been  furnishing 
goods  from  July,  1891,  which  had  been  char- 
ged over  to  the  steam-heating  company  as 
before  stated;  but  paymaits  were  made  suffi- 
cient to  balance  the  account  by  M.  J.  Tiemey 
&  Co.,  and  the  amount  sued  for  accrued  after 
said  date,  when  M.  J.  Tiemey  &  Oo.  took 
control  of  the  business  in  Its.  own  name. 

The  evidence  excluded,  of  which  complaint 
Is  made,  consisted  of  testimony  that  the  ap- 
pellant did  not  know  of  the  purchase  of  the 
goods,  or  the  entries  on  the  books  of  the 
firm;  that  he  had  no  knowledge  that  his  firm 
had  departed  from  the  business  named  In  the 
articles;  and  that  his  agent  Edward  S.  Mc- 
Donald, had  entered  into  a  secret  agreement 
to  get  a  secret  profit  by  engaging  in  the  steam- 
heating  business.  It  was  not  denied  that  the 
goods  were  sold  and  furnished  as  before  stat- 
ed, and  it  was  admitted  that  appellee  had  no 
knowledge  or  notice  of  the  agreements  or  ar- 
rangements between  appellant  and  his  part- 
ner and  agent.  The  court  permitted  the  full- 
est Inquliy  as  to  the  ecop^  of  the  business  ac- 
tually transacted  by  the  firm  of  M.  J.  Tiemey 
&  Co.,  and  It  Is  needless  to  say  that  apiiel- 
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See's  rlglits  conld  not  be  affected  by  any  secret 
agreemeDt.  In  the  absence  of  snob  notice.  It 
had  a  right  to  presume  the  existence  of  au- 
thority to  bind  appellant  in  relation  to  the 
bnelness  actually  and  notoriously  transacted 
by  the  Arm.  In  an  Inquiry  between  It  and 
the  Arm,  it  was  wholly  immaterial  what  such 
agreement  or  arrangements  may  have  been. 
To  have  permitted  the  proposed  defense  would 
hare  been  to  sanction  a  palpable  fraud. 
Th«e  could  be  no  question  that  the  purchase 
of  the  goods  from  appellee  was  within  the 
apparent  scope  of  the  business  transacted  by 
the  firm,  and  was  binding  on  appellant.  Pahl- 
man  t.  Taylor,  7S  111.  629.  What  was  the  ap- 
parent scope  of  the  partnership,  and  of  the 
bosiness  transacted,  was  a  question  of  fact 
But  the  evidence  was  of  such  a  character  that 
there  conld  be  only  one  conclusion.  The  firm 
publicly  advertised,  by  its  letter  heads,  that 
it  was  engaged  in  the  business  of  steam  heat- 
ing, and  was  a  frequent  purchaser  of  anpplies 
for  that  business.  The  instruction  to  find  for 
the  appellee  for  the  amount  proved  was  un- 
questionably right 

It  is  objected  that  the  court  Improperly  or- 
dered a  witness,  during  his  examination,  to 
stand  aside.  The  court  had  ruled  that  the 
questions  being  asked  were  not  proper,  as  not 
cross-examination,  and  directed  the  witness 
to  stand  aside,  stating  to  counsel  that  he  had 
a  right  to  recall  the  witness  and  examine  him 
on  those  subjects.  The  court  was  right  The 
witness  was  recalled  and  examined  on  behalf 
of  the  a^iellant  and  no  right  was  affected  or 
lost 

The  ledger  of  the  firm  had  been  produced 
and  need  on  the  trial,  but  when  it  was  refer- 
red to  by  counsel  in  argument  the  reference 
was  objected  to,  and  the  question  arose 
whether  It  had  been  admitted  in  evidence. 
There  seemed  to  be  a  misunderstanding  on 
that  question,  and  the  book  was  then  admit- 
ted; the  court  informing  counsel  for  appellant 
that  he  could  reargue  the  case,  If  he  desired. 
The  admission  of  the  ledger  at  that  time  is 
objected  to.  The  matter  shown  by  the  ledger 
was  not  in  controversy,  and  the  admission  of 
the  book,  at  the  time  it  was  admitted,  was  In 
the  discretion  of  the  court  There  was  no 
abuse  of  that  discretion. 

Appellant  presented  to  the  court  28  instruc- 
tions, and  asked  to  have  them  given  to  the  Ju- 
ry. The  instruction  to  fiod  for  the  plaintiff 
was  decisive  of  the  case,  and  we  have  ap- 
proved of  that  instruction.  It  follows  that  no 
useful  purpose  could  have  been  subserved  by 
giving  instructions  on  the  law  of  partnership, 
such  as  those  presented,  merely  to  inform  the 
Jury  as  to  different  phases  of  that  law  which 
could  not  affect  their  conclusion.  They  were 
properly  refused.  It  is  objected,  however, 
that  the  court  did  not  marii  them  "Given"  or 
"Refused."  They  were  fastened  together,  and 
the  court  marked  the  first  one  "Refused." 
There  is  no  reversible  error  in  the  mere  fail- 
ure to  mark  each  instruction.  Inasmuch  as 
the  record  shows  that  the  instructions  were 
v.43N.E.no.8 — 50 


actually  refused,  appellant  has  the  fuQ  bene- 
fit of  any  question  arising  from  the  refusal. 
Cook  V.  Hunt,  24  UL  636;  Tobin  T.  PeosiB, 
101  lU.  121. 

It  is  urged  that  the  court  erred  in  permit- 
ting the  Jury  to  be  sworn  to  try  the  Issues 
only,  without  at  the  same  time  swearing  them 
to  assess  the  damages  as  against  M.  J.  Tler^ 
ney,  who  was  in  default.  The  latter  practice 
would  have  been  the  proper  one;  but  no  ob- 
jection was  made,  and  the  attention  of  the 
court  was  not  called  to  the  matter  in  any  way. 
The  case  was  tried,  and  the  verdict  returned, 
precisely  as  though  the  Jury  had  been  so 
sworn.  The  Jury  were  properly  sworn  to  try 
the  issues  Joined,  so  far  as  appellant  is  con- 
cerned, and  Tiemey  has  made  no  complaint 
that  the  damages  were  assessed  against  him, 
and  Judgment  entered,  without  a  proper  oath 
as  to  him.  He  was  the  only  one  affected, 
and  we  do  not  see  how  appellant  could  com- 
plain, or  how  be  has  been  injured  or  preju- 
diced by  the  fact  that  the  oath  did  not  in- 
clude the  assessment  of  damages  against  Tler- 
ney. 

No  reason  was  assigned  in  support  of  the 
motion  in  arrest  of  Judgment,  but  It  is  said 
to  have  been  based  on  the  insufilclency  of  the 
verdict  There  was  -lo  irregularity  in  that 
respect,  and  the  motion  in  arrest  was  properly 
overruled.  The  Judgment  of  the  appellate 
court  will  be  affirmed.    Judgmoit  affirmed. 


(161  111.  201) 


McKBB  V.  COWliBS. 


(Supreme  CSonrt  of  Illinois.     March  28,  1896. » 

FaBTITEBSRIP     ARTICI.88— CONSTKVOTION— UODIPl- 

OATioN— Effect. 
Partnership  articles  between  plaintiff  and 
defendant  provided  that  the  property  conMb- 
uted  by  defendant  "shall  be  kept  as  nearly  as 
can  be  in  as  eood  condition  as  at  present  and,  if 
any  of  it  is  lost  or  destroyed,  sliall  be  replaced 
at  the  expense  of  ihe  firm,  and,  in  case  of  the  ter- 
mination of  this  partnership,  shall  be  taken"  by 
defendant  at  the  agreed  price  of  $10,000,  and 
also  provided  that  the  partnership  should  termi- 
nate upon  30  days'  notice  by  either  party.  The 
greatar  part  of  said  property  was  destroyed  by 
fire.  A  dispute  arising. as  to  the  coDstruction  of 
the  provision  relative  to  said  property,  a  mem- 
orandum was  executed,  reciting  that  written  no- 
tice of  the  termination  of  the  partnersliip  was 
waived  by  both  parties;  that  the  insurance  and 
the  remaining  property  should  go  to  defendant; 
that  plaintiff  was  to  take  the  sum  invested  by 
him  in  the  business;  and  that  the  balance  was 
to  be  divided  between  the  partiea.  In  an  action 
for  an  accounting,  both  parties  alleged  the  ter- 
mination of  the  partneronip  as  of  the  date  of 
said  memorandum.  It  was  stipulated  that  on 
appeal  there  should  be  considered  only  the  mean- 
ing of  said  articles,  whether  there  had  been  a  set- 
tlement of  partnership  affairs,  and,  if  so,  what  it 
was  and  its  effect.  Beld  tliat,  as  both  parties 
considered  the  partnership  termmated  by  the  ex- 
ecution of  said  memorandum,  the  other  provi- 
sions of  said  memorandum,  as  to  the  distribu- 
tion of  the  partnership  property,  were  binding  on 
them  also.     59  Ul.  App.  28,  afBrmed. 

Appeal  from  appellate  court.  First  district. 

Bill  by  Horace  W.  Cowles  against  William 

McKee,  formerly  partners,  for  an  accounting. 
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A.  jndgment  for  plaintiff  was  afflrmed  by  the 
court  of  appeals  (59  111.  App.  28),  and  defend- 
ant appeals.    Afflrmed. 

George  Burry,  for  appelant  W.  B.  Wilson 
and  H.  H.  Rose,  for  appellee. 

PIllLLIPS,  J.  Appellant  and  appellee 
were  jiartners,  engaged  In  the  business  of 
buying,  selling,  cleaning,  and  storing  grain, 
and  of  buying  and  selling  feed.  They  en- 
gaged In  business  on  May  1,  1888,  under 
written  articles  of  partnership,  which  were 
In  the  following  form:  "Whereas,  Horace  W. 
Cowles  Is  now  carrying  on,  at  room  808, 
Royal  Insurance  Building,  Chicago,  a  grain 
and  brokerage  business,  and  William  McKee 
is  carrying  on,  at  279  Twenty-Second  street, 
Chicago,  the  business  of  buying,  selling, 
cleaning,  and  storing  grain,  and  of  buying 
and  selling  hay  and  feed,  i  nd  they  wish  to 
carry  on  their  business  Joinily:  Now,  there- 
fore, this  agreement  wltnesseth  that  the  said 
Cowles  and  McKee  have  this  day  formed  a 
partnership,  which  shall  continue  until  the 
thirtieth  (30th)  day  after  one  of  the  parties 
hereto  shall  serve  on  the  other  written  no- 
tice of  a  desire  to  terminate  the  relation. 
The  business  shall  be  carried  on  under  the 
Arm  name  and  style  of  Cowles  &  McKee, 
and  shall  consist  In  buying  and  selling  on 
their  own  account,  and  on  commission,  grain, 
feed,  bay,  straw,  &c.,  and  In  cleaning  and 
storing  grain,  and  manufacturing  feed. 
Cowles  shall  contribute  to  the  firm  ten  thou- 
sand dollars  (|10,000)  cash,  and  the  good  will 
of  the  business  carried  on  by  him  as  afore- 
said. McKee  shall  contribute  to  the  firm  the 
lease  and  contract,  a  copy  of  each  of  which 
is  hereto  attached;  also,  all  the  buildings 
and  improvements  on  the  premises  described 
In  said  lease  and  contract  (being  the  prem- 
ises on  which  McKee  is  now  carrying  on 
business),  and  all  the  machinery,  appliances, 
scales,  trucks,  tools,  bags,  safe,  unearned  in- 
Kurance,  &c.,  now  on  said  premises,  and  used 
by  him  in  carrying  on  his  said  business,  not 
including,  however,  the  stock  of  grain,  feed, 
tiay,  &c.,  now  on  hand.  An  Inventory  of  the 
said  personal  property  is  hereto  attached. 
Kach  shall  devote  his  whole  time  and  atten- 
tion to  the  business  of  the  firm,  and  do  his 
utmost  to  promote  its  interest;  and  each 
shall  share  equally  the  profits  and  losses  of 
the  business,  but  neither  shall  draw  for  pri- 
vate use  more  than  fifteen  hundred  dollars 
(11,500)  In  any  one  year  during  the  continu- 
ance of  the  partnership.  The  property  con- 
tributed by  McKee  shall  be  kept  as  nearly 
as  can  be  In  as  good  condition  as  at  present, 
and  If  any  of  it  is  lost,  worn  out,  or  de- 
stroyed, shall  be  replaced  at  the  expense  of 
the  firm,  and.  In  case  of  the  termination  of 

this  partnership  within years,  shall  be 

taken  and  received  by  McKee  at  the  agreed 
price  of  ten  thousand  dollars  ($10,000);  and, 
if  the  firm  make  any  Improvements  on  or  ad- 
ditions  to  the   said   property,    then   McKee 


shall,  in  case  of  the  termination  of  this  part- 
nership, aforesaid,  take  them  also,  and  pay 
therefor  their  fair  cash  value,  to  be  ascer- 
tained by  appraisers  selected  In  the  usual 
manner.  If,  during  the  partnership,  either 
of  the  partners  shall  discover  or  acquire  any 
new  device  useful  In  the  firm  business,  it 
shall  be  regarded  and  treated  as  firm  assets. 
In  witness  whereof,  the  said  Horace  W. 
Cowles  and  William  McKee  have  this  first  day 
of  May,  A.  D.  1888,  at  Chicago,  aforesaid, 
set  their  hands  and  seals.  Horace  W. 
Cowles.    [Seal.]    William  McKee.    [Seal.]" 

The  elevator  and  other  improvements  con- 
tributed by  McKee  were  on  leased  ground, 
the  leasehold  of  which  expired  March  1, 1893. 
It  Is  conceded  that  the  elevator  and  other 
improvements  and  appurtenances  so  contrib- 
uted were  worth  $10,000,  the  sum  at  which 
they  were  put  Into  the  partnership.  On  Janu- 
ary 9,  1892,  this  elevator  and  other  appurte- 
nances were  destroyed  by  fire,  and  about  all 
that  was  saved  from  the  property  contrib- 
uted by  McKee  was  some'  personal  property, 
aggregating  about  $800.  An  effort  was  made 
by  the  parties  to  secure  the  extension  of  the 
lease  on  the  site  of  the  burned  elevator,  for 
the  purpose  of  rebuilding;  but,  that  failing, 
some  steps  were  taken  towards  securing  a 
new  location.  About  this  time,  however,  a 
difference  arose  between  the  parties  as  to  the 
construction  of  that  clause  In  the  partner- 
ship agreement  wliich  provided  as  follows: 
"The  property  contributed  by  McKee  shall  be 
kept  as  nearly  as  can  be  in  as  good  condi- 
tion as  at  present,  and.  If  any  of  it  is  lost, 
worn  out,  or  aestroyed,  shall  be  replaced  at 
the  expense  of  the  firm,  and,  in  case  of  the 

termination  of  this  partnership  within 

years,  shall  be  taken  and  received  by  Mc- 
Kee at  the  agreed  price  of  ten  thousand  dol- 
lars." The  elevator  and  premises  had  been 
insured,  and  it  was  Insisted  by  Cowles  that 
McKee  should  take  these  premises  In  the  con- 
dition they  then  were,  together  with  the  in- 
surance money,  at  the  agreed  price  of  $10,- 
000.  McKee  denied  that  this  was  the  proper 
construction  to  be  placed  on  the  contract 
At  the  suggestion  of  appellee,  the  parties 
went  to  the  oflice  of  Mr,  Rose,  solicitor  for 
Cowles,  on  April  12,  1802,  In  an  effort  to  ar- 
rive at  some  agreement  regarding  this  par- 
ticular question.  Mr.  Rose  construed  the 
agreement  that  appellant  was  bound  to  take 
the  insurance  and  the  remainder  of  the  plant 
at  $10,000.  Appellant  responded:  "1  said 
that  was  not  my  understanding  of  it  I 
turned  to  Mr.  Cowles,  and  asked  him  if  that 
is  what  he  thought  was  right,  and  he  said 
he  did.  'Well,'  I  said,  'if  that  is  your  wish, 
I  win  take  It;  but  we  will  have  to  stop 
the  partnership.  As  far  as  I  am  concerned, 
1  am  willing  to  waive  the  thirty  days'  no- 
tice, and  terminate  it  at  once;  terminate  it 
on  the  day  of  that  last  settlement  the  24th 
day  of  March.  If  you  are  agreed,  we  will 
make  the  termination  at  that  time.' "  Ap- 
pellant then  asked  Mr.  Rose  if  he  would 
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make  a  memorandum  of  an  agreement  to  the 
above  effect,  and  tbe  following  was  prepared: 
"Dated  Marcb  — ,  1892.  Written  notice 
waived  by  both  parties.  Feed  store  and  dally 
account  to  go  to  McKee  at  par  value.  Coni- 
mission  account  to  go  to  Cowles  at  par  value. 
Insurance  on  plant  contributed  by  McKee, 
and  tbe  plant  remaining,  to  go  to  McKee,  at 
$10,000.  Cowles  to  have  his  $10,000.  Bal- 
ance to  be  divided  according  to  the  books." 
Api)ellant  took  the  memorandum  to  submit  to 
his  attorney  whether  it  was  proper  to  waive 
the  30  days'  notice,  and  next  day  proposed 
to  have  it  put  in  form.  About  this  time  a 
contract  for  dissolution  was  prepared,  which 
was  not  signed,  owing  to  the  inability  of  the 
parties  to  agree  as  to  an  expert  to  examine 
the  books.  Appellant,  however,  took  posses- 
sion of  the  rooms,  and  commenced  rebuild- 
ing. He  also  took  the  insurance  money.  On 
May  23,  1892,  fearing  that  the  partnership 
might  not  have  been  legally  terminated,  be 
gave  written  notice  to  CSowles,  under  the 
clause  in  the  partnership  agreement  requiring 
30  days'  notice.  On  June  23,  1892,  appellee 
filed  his  bUl  In  the  circuit  court  of  Cook 
county,  asking  for  an  accounting  and  an  ad- 
justment of  the  partnaifdiip  afCairs,  and  pro- 
ceeding on  the  theory  that  the  partnership 
had  t^mlnated  on  June  23d,  pursuant  to  the 
written  notice  of  appellant  The  answer  of 
McKee  seta  up  that  the  partnership  terminat- 
ed on  March  24th,  by  virtue  of  tbe  agreement 
of  April  12tb.  The  memorandum  heretofore 
mentioned  as  pr^;)ared  In  the  office  of  Bose 
is  relied  on  and  incorporated  In  the  answer. 
It  also  avers  that,  in  pursuance  of  that  agree- 
ment, tbe  elevator  plant  and  other  property 
were  turned  over  to  appellant  as  part  of  his 
interest  in  the  late  firm,  and  denies  that  ap- 
pellee has  any  interest  in  such  property.  The 
bill  was  subsequently  amended  so  as  to  al- 
lege the  termination  of  the  partnership  on 
March  24tb.  Tbe  cause  was  referred  to  tbe 
master,  to  take  testimony,  and  report  conclu- 
sions, and,  on  tbe  filing  of  tils  report,  an  In- 
terlocutory decree  was  entered,  finding  the 
partnership  terminated  on  March  24, 1892,  by 
agreement  of  the  parties,-  and,  as  part  of  said 
agreement,  a  division  of  certain  of  the  assets 
of  tbe  co-partnership  was  made;  that  what 
was  left  ot  tbe  elevator  and  plant,  together 
with  the  insuiance  collected,  was  turned  over 
to  McKee,  and  accepted  by  him  at  the  agreed 
price  of  $10,000.  The  cause  was  then  again 
Inferred,  to  state  an  account  on  this  basis, 
and  as  to  other  matters  of  settlement.  On 
December  19,  1894,  a  final  decree  was  en- 
tered, finding  the  equity  with  complainant, 
and  that  there  was  due  from  defendant  the 
sum  of  $3«293.84,  and  ordering  payment  with- 
in 10  days.  To  reverse  this  decree,  an  ap- 
peal was  prosecuted  to  the  appellate  court  of 
the  First  district  It  was  stipulated  by  the 
parties  that  on  appeal  to  the  appellate  court, 
and  afterwards  to  the  supreme;  court,  there 
shall  be  considered  only  "tbe  meaning  and 
^ect.of  tiie  ai^tides  of  partnership;  whetbec 


any  settlement  of  the  partnnship  affairs  In 
whole  or  in  part  was  made  by  the  parties; 
and  if  any  settlement  was  made,  what  It  was, 
and  its  ^ect"  The  appellate  court,  on  hear- 
ing, affirmed  the  decree  of  the  circuit  court, 
from  which  judgment  of  afiirmance  this  ap- 
peal is  prosecuted  to  this  court 

By  the  stipulation  of  the  parties,  all  ques- 
tions as  to  general  items  of  the  accounting 
found  in  the  decree  of  the  circuit  court  are 
eliminated,  and  this  court  is  only  asked  to 
determine  tbe  meaning  and  effect  of  the  arti- 
cles of  partnership,  under  this  appeal,  and 
whether  any  rottlem^it  of  the  partnership 
affairs  In  whole  or  in  part  was  made  by 
the  parties,  and,  If  any  made,  Its  effect  A 
careful  examination  of  the  pleadings  In  this 
cause  shows  that  certain  of  these  questions 
are  settled.  The  principal  contention  be- 
tween these  late  partners  is  whether  McKee 
shall  take  the  elevator  plant  as  It  was  after 
tbe  fire,  the  personal  property  remaining,  the 
Insurance  on  the  plant  and  be  charged  with 
the  sum  of  $10,000,  as  was  done  by  the  decree 
of  the  circuit  court  It  is  urged  by  appel- 
lant that  the  clause  in  the  articles  of  part- 
nership which  provides:  "The  property  con- 
tributed by  McKee  shall  be  kept  as  nearly 
as  can  be  in  aa  good  condition  as  at  present 
and,  If  any  of  it  is  lost,  worn  out  or  de- 
stroyed, shall  be  replaced  at  the  expense  of 
the  firm,  and.  In  case  of  tbe  termination  of 

this  partnership  within  years,    ahaU 

be  taken  and  received  by  McKee  at  the 
agreed  price  of  ten  thousand  dollars  ($10,- 
000),"— is  void  for  uncertainty,  and  that  It  is  so 
vague  and  Indefinite  that  It  Is  not  possible 
to  collect  the  full  intention  of  tbe  parties: 
While  we  do  not  coincide  with  the  view 
taken  by  counsel  for  appellant  on  this  ques- 
tloa,  tbe  pleadings  In  the  case  and  the  undis- 
puted facts  render  a  discussion  of  the  legal 
effect  of  this  clause  unnecessary.  The  bill, 
as  amended,  avers  the  termination  of  tbe 
partnership  on  March  24th.  The  answer 
not  only  admits  this,  but  avers  it  to  be  tbe 
fact  <uad  relies  on  the  agreement  of  April 
12th,  of  which  the  memoranda  was  made  in 
the  <Ace  of  Rose.  It  thus  becomes  a  fact 
determined  by  the  pleadings  that  the  co-part- 
nership terminated  on  that  date.  The  only 
manner  in  wblch  It  could  have  terminated 
was  by  this  agreement  to  waive  30  days'  no- 
tice. Appellant  relies  on  this  agreement  In 
his  answer,  and  sets  up  the  memoranda  in 
full.  Ue  also  therein  denies  that  appellee 
has  any  Interest  in  the  elevator  or  plant  but 
alleges  the  same  was  turned  over  to  him  as 
part  of  his  interest  In  the  firm.  All  tbes« 
conditions  could  have  occurred  only  by  vir- 
tue of  the  memoranda  of  dlBsolutlon.  These 
memoranda  provide  that  appellant  should 
take  the  plant  and  insurance  money  at  the 
agreed  sum  of  $10,000.  This  court  will  not 
attempt  to  say  this  agreement  was  valid 
for  one  purpose,  and  not  for  another,'  wblch 
is  clearly  expressed.  If  it  had  the  legal  ef- 
fect of  termiuatlng.  th^  partnership,  it  also 
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bad  the  farther  effect  of  binding  appellant 
to  take  this  plant  and  insurance  money  at 
$10,000.  Moreover,  it  appears  from  the  tes- 
timony of  appellant  as  to  conversation  in 
the  office  of  Rose  that  he  agreed  to  do  this, 
and  took  poeaession  of  the  plant  on  April 
12th,  and  proceeded  to  rebuild  It  When  part- 
ners voluntarily  enter  Into  an  agreement, 
or  alter  or  change  one  already  In  existence, 
they  will  be  bound  by  the  natural  and  logical 
consequences  of  their  own  acts.  When  such 
an  agreement  Is  unambiguous,  a  court  of 
equity  will  not  relieve  either  party  from 
its  effect,  for  the  reason  that  it  is  to  the  dis- 
advantage of  one. 

It  is  urged  by  appellant  this  memorandum 
of  April  12th  was  not  binding,  for  the  rea- 
son that  there  was  no  acceptance  by  Cowles 
of  its  terms.  Following  this  date,  a  num- 
ber of  efforts  were  made  by  the  parties  to 
arrive  at  an  agreement  settling  the  partner- 
ships. Some  other  articles  of  dissolution 
were  drawn,  but  not  signed.  It  appears, 
however,  from  one  of  these,  caused  to  be 
drafted  by  appellant,  and  made  an  exhibit 
to  his  answer,  that  it  proceeds  on  the  theory 
that  he  was  to  take  this  plant  and  Insurance 
money,  and  be  charged  witb  $10,000.  The 
difficulty  in  settling  during  the  period  of 
time  from  April  12th  to  June  23d  arose  from 
other  items  of  account,  and  it  does  not  ap- 
pear to  liave  been  questioned  by  either  that 
HcKee  was  to  take  the  plant  on  the  above 
terms.  During  all  this  time  he  Iiad  posses- 
sion, and  was  rebuilding.  Appellant,  from 
the  pleadings,  his  own  testimony,  and  his 
acts  and  conduct,  shows  an  acceptance .  of 
this  memorandum  of  agreement,  and  is  bound 
by  its  terms.  In  many  cases,  a  memorandum 
of  this  character,  showing  different  items  of 
an  agreement  settled,  and  others  unadjusted, 
will  be  regarded  by  the  court  as  negotia* 
tion  merely,  until  put  in  form  and  agreed 
to  in  an  entirety  by  the  parties.  But,  when 
such  memorandum  is  acted  on  by  the  parties, 
and  litigation  results,  and  that  memorandum 
is  relied  on  by  both  in  the  pleadings,  courts 
will  there  cease  to  treat  it  as  open  negotia- 
tion merely,  bat  will  hold  it  to  be  the  form- 
al act  of  the  parties. 

It  follows  from  the  foregoing  discussion 
and  reasoning  that  we  have  no  hesitancy 
in  saying  that  the  decree  of  the  circuit  court 
was  proper  in  respect  to  all  questions  which 
are  raised  in  this  <^urt.  The  Judgment  of 
the  appellate  court  affirming  the  decree  of 
the  circuit  court  will  be  affirmed.    Affirmed. 


(160  III.  se?) 

PEOPLE  V.  COWDEN  et  al. 
(Supreme  Court  of  Illinois.     March  28,  1896.) 

High  Schools— iELgonoNS  to  Establish— Uow 
CoNDUCTBD— Australian  Ballot  Law. 
3  Starr  &  C.  1157,  c.  122,  f§  38-40,  pro- 
vide for  petition  to  the  treasurer  by  tlie  voters 
of  any  school  townstiip,  and  that  the  treasurer 
shall  notify  the  voters  of  an  election  for  or 
ogaimt  a  township  high  school  by  posting  no- 


tices, etc.;  that  the  ballots  shall  have  thereon 
the  names  of  petaons  to  be  voted  for  as  trus- 
tees. Beld,  that  such  election  should  be  con- 
ducted under  such  school  law,  and  not  under  the 
Australian  ballot  law  (Act  June  22,  1881). 

Api>eal  from  circuit  court,  Henderson  coun- 
ty: John  J.  Glram,  Judge. 

Information,  in  the  nature  of  a  quo  war- 
ranto, against  Henry  Cowden  and  others, 
to  oust  them  from  the  office  of  members  of 
township  board  of  education  in  and  for  town- 
ship 10  N.,  range  4  W.,  in  Henderson  county. 
From  a  Judgment  in  favor  of  defendants  the 
people  appeal.   Affirmed. 

B.  U.  Overman  and  Orler  &  Stewart,  for 
the  People.  Kirkpatrick  &  Alexander,  for 
appellees. 

WILKIN,  J.  This  was  an  information  in 
the  nature  of  a  quo  warranto  against  appel- 
lees, to  oust  them  from  the  office  of  mem- 
bers of  the  township  tward  of  education  in 
and  for  township  10  N.,  range  4  W.,  in  Hea- 
derson  county.  It-  appears  from  the  peti- 
tion that,  at  the  AprU  election  for  trustees  of 
schools  in  1895,  the  proposition  for  or  against 
establishing  a  townstiip  high  school  in  said 
township  was  snbmitted  to  a  vote  of  the  peo- 
ple, resulting  in  a  majority  vote  for  the  prop- 
osition. Defoidants  filed  a  plea  to  the  in- 
formation, setting  up  that  they  were  suhse- 
gnently  duly  elected  to  the  office  of  members 
of  the  school  board  of  said  high  schooL  A 
demurrer  was  filed  in  this  plea,  upon  the 
ground  that  it  failed  to  show  that  the  propo- 
sition for  or  against  the  high  school  was 
voted  upon  In  the  manner  provided  by  the 
act  in  force  July  1, 1881,  known  as  the  "Atis- 
trallan  Ballot  Law."  The  circuit  court  over- 
ruled the  demurrer,  and  dismissed  the  peti- 
tion, and  this  is  an  appeal  from  Oat  Judg- 
ment 

The  only  question  presented  for  oar  deci- 
sion is:  Was  the  election  in  pursuance  of 
which  the  high  school  was  established  il- 
legal, because  not  conducted  vnder  the 
amended  general  election  law,  entitled  "An 
act  to  provide  for  the  prtnting  and  distribu- 
tion of  ballots  at  pnbiic  expense,  and  for  the 
nomination  of  candidates  for  public  offioes, 
to  regulate  the  manner  of  holding  elections, 
and  to  enforce  the  secrecy  of  the  ballot"  ap- 
proved June  22,  18817  It  is  insisted  by  ap- 
pellant that  no  election  on  the  question  of 
establishing  a  high  school  can  be  legally  con- 
ducted in  any  manner  other  than  that  pro- 
vided by  section  16  of  the  ballot  law,  which 
is:  "Whenever  a  constitutionat  amendment 
or  other  public  measure  is  proposed  to  l>e 
voted  upon  by  the  people,  the  substance  of 
such  amendment  or  other  public  measure 
shall  be  clearly  indicated  upon  the  ballot  and 
two  spaces  shall  be  left  upon  the  margin, 
one  for  votes  favoring  the  amendment  or 
public  measure,  to  be  designated  by  the 
word  Tes,'  and  one  for  votes  opposing  the 
amendment  or  measore,  to  be  designated  by 
the  word  'No,'  as  in. the  form  herein  given. 
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[Then  follows  a  form.]  The  elector  shall 
designate  Us  vote  by  a  cross  mark,  thus: 
(X)."  Turning  to  the  proylslons  of  the  school 
law  relating  to  the  establishment  of  such 
schools,  it  appears  from  section  38,  c.  122 
(3  Starr  &  C.  1157):  "Upon  petition  of  not 
less  than  fifty  voters  of  any  school  township, 
filed  with  the  township  treasurer  at  least  fif- 
teen days  preceding  the  regular  election  of 
trustees,  It  shall  be  the  duty  of  said  treas- 
urer to  notify  the  voters  of  said ,  township 
that  an  election  f  or"  or  'against'  a  township 
high  school  will  be  held  at  the  said  next  reg- 
ular election  of  trustees,  by  posting  notices 
of  such  election  in  at  least  ten  of  the  most 
public  places  throughout  such  township,  for 
at  least  ten  days  before  the  day  of  such  r^- 
ular  election,  which  notices  may  be  In  the 
following  form,  viz.:  [Here  follows  a  form 
of  the  notice,  and  a  proviso  not  material  to 
be  considered  In  this  case.]"  The  next  sec- 
tion (38)  provides:  "The  ballots  for  such 
election  shall  be  received  and  canvassed  as 
in  other  elections,  and  may  have  thereon  the 
name  of  the  person  or  persons  whom  the  vot- 
er desires  for  trustee  or  trustees."  It  is 
then  further  provided  (section  40)  that,  if  a 
majority  of  the  votes  are  for  establishing  a 
township  high  adiool,  "it  shall  be  the  duty 
of  the  trustees  of  the  township  to  call  a  spo- 
dal  election  on  any  Saturday  within  sixty 
days  from  the  tlmeof  the  election  establish- 
ing the  township  high  school,  for  the  purpose 
of  electing  a  township  board  of  education,  to 
consist  of  five  members,"  etc.  That  the  elec- 
tion for  trustees,  at  which  alone  the  question 
of  establishing  a  high  school  could  be  voted 
iq)on,  could  not  legally  be  conducted  under 
the  ballot  law,  is  manifest,  because  the  first 
section  of  that  act  excepts  from  its  opera- 
tion trustees  of  schools,  school  directors,  and- 
members  of  boards  of  education. 

It  Is  contended,  however,  on  behalf  of  ap- 
pellant, that,  notwithstanding  this  fact,  the 
proposition  for  or  against  •  high  school  Is  a 
"public  measure,"  within  the  meaning  of  sec- 
tion 10,  Bopm,  as  construed  in  Union  Go.  v. 
Ussery,  147  IlL  204,  35  N.  E.  618,  and  that  It 
could  therefore  only  be  legally  voted  upon  In 
conformity  with  that  section.  The  question 
here,  however,  is  whether,  in  view  of  section 
1  of  the  ballot  law  and  the  foregoing  provi- 
sions of  the  school  law.  It  was  the  intention 
of  the  legislature  to  require  the  election  for 
the  establishment  of  a  high  scliool  to  be  con- 
ducted under  the  former.  We  think  no  such 
intention  appears.  In  the  first  place,  no  pro- 
vision whatever  is  made  in  the  ballot  law 
for  providing  ballots  for  such  an  election. 
The  fifteenth  section  of  that  act  provides  as 
follows:  "For  all  elections  to  which  this  act 
applies,  the  county  clerics,  In  their  respective 
counties,  shall  have  charge  of  the  printing 
of  the.  ballots  for  all  general  elections,  and 
shall  furnish  them  to  the  Judges  of  election; 
the  city,  town  or  village  clerk  shall  have 
charge  thereof  and  furnish  them  in  all  dty 
elections,  and  the  town  cterk  in  counties  un- 


der township  organizations  shall  have  charge 
thereof  and  furnish  the  same  In  all  town 
elections  to  which  this  act  applies."  It  fur- 
ther provides  that  the  officers  so  charged 
with  printing  the  ballots  shall  cause  to  be 
delivered  a  certain  number  of  the  same  to 
the  Judges  of  elections,  etc  No  provision 
here  or  elsewhere  In  the  act  is  made  for 
printing  and  distributing  ballots  for  school 
elections,  and  it  is  therefore  clear  that  the 
legislature,  by  providing  as  we  have  seen 
for  the  printing  and  distributing  of  ballots 
"for  all  elections  to  which  this  act  applies," 
manifested  an  intention  that  the  act  should 
not  apply  to  school  elections.  A  still  clearer 
manifestation  of  this  intention  is  shown  by 
section  39,  supra,  of  the  sdiool  law,  where  it 
is  expressly  said  that  the  ballots  for  such 
election— that  is  to  say,  the  election  for  or 
against  the  high  school— may  liave  thereon 
the  name  of  the  perscm  or  persons  whom  the 
voter  desires  for  trustee  or  trustees.  It  can- 
not be  seriously  contended  that  a  proper  bal- 
lot for  the  election  of  trustees  of  schools 
would,  under  section  1  of  the  ballot  law,  be 
in  conformity  with  the  provisions  of  that 
act;  and  hence  the  legislature,  by  saying 
that  the  proposition  for  or  against  the  estab- 
lishment of  a  high  school  may  be  upon  the 
same  ballot  upon  which  is  the  name  of  th« 
person  or  persons  whom  the  voter  desires  f  oi 
trustee  or  trustees,  has,  in  effect,  said  thai 
an  Australian  ballot  could  not  be  used  in 
voting  upon  the  proposition  for  or  against 
the  high  school.  In  our  view,  by  a  proper 
construction  of  the  foregoing  provisions  of 
the  school  law  and  the  ballot  law,  they  are 
not  inconsistent,  and  hence  the  former  is  in 
no  way  repealed  or  affected  by  the  latter; 
We  do  not  regard  the  case  of  Union  Co.  v. 
Ussery,  supra,  as  in  conflict  with  this  view. 
True,  under  that  decision,  whether  or  not  a 
school  township  will  establish  a  high  school 
may  be  a  "public  measure,"  within  the  mean- 
ing of  section  16,  supra;  still  there  appears 
a  clear  Intention  upon  the  part  of  the  legisla- 
ture tliat  it  shall  be  voted  upon  under  the 
school  law,  and  not  under  the  ballot  law. 
We  are  therefore  of  the  opinion  that  the  cir- 
cuit court  decided  properly  upon  the  sufficien- 
cy of  the  plea,  and  its  judgment  will  accord- 
ing be  affirmed. 


aei  IlL  U4) 
WHIPPLE  V.  EDDT. 
(Supreme  Court  of  Illinois.     March  28,  1896.) 

DCMCHRER— GrODKDS— WaIVBR— WlLt.— HeNTAI. 
CaPAOITT— CONTSBT — JUBT    TBIAI.— WilVBa 

1.  A  defendant,  by  answering  over  after  his 
demurrer  to  a  bill  on  the  ground  tliat  it  sets  up 
irreleraut  matters  is  overruled,  waives  the  objec- 
tion. 

2.  In  a  contest  under  Rev.  St  c.  148,  {  7, 
conferring  on  courts  of  chancery  jurisdiction  to 
bear  billa  to  contest  wills,  and  proridiog  that  in 
case  of  contest  "an  issue  snail  be  made  up  wheth- 
er the,  writing  ;produced  be  the  will  *  •  « 
which  shall  be  tried  by  a  jury,"  etc,  trial  by  jury 
may  be  waived. 
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3.  The  facts  that  a  testator  was  a  Spiritnal' 
ifit,  and  had,  prior  to  his  will,  throagh  audi  be- 
lief, been  influenced  to  do  many  strange  things, — 
among  them,  making  unreasonable  dispositions 
of  his  property, — were  insufficient  to  invalidate 
bis  will  on  the  ground  of  mental  incapacity, 
where  it  appeared  that  he  was  otherwise  of 
sound  mind,  and  that  the  disposition  of  his  prop- 
erty was  such  as  any  person  of  sound  mind  might 
be  expected  to  make,  and  there  was  no  eyideace 
that  in  making  it  he  was  influenced  in  the  slight- 
est degree  by  his  Spiritualistic  belief. 

Appeal  from  circuit  court.  Cook  county; 
Thomas  H.  Windes,  Judge. 

Bill  by  Ida  H.  Eddy  against  John  H.  Whip- 
ple, executor,  to  avoid  a  will.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Robert  Van  Sands,  for  appellant  Wing, 
Barge  &  Leach,  for  appellee. 

WILKIN,  J.  This  is  a  blU  In  chancery  to 
contest  the  last  will  of  Ira  B.  Bddy,  under 
section  7,  c.  148,  Rev.  St,  wherein  appeUee 
Is  complainant,  and  appellant,  as  executor  of 
the  alleged  will.  Is  defendant,  upon  the 
ground  of  mental  Incapacity  and  undue  In- 
fluence. It  contains  many  allegations  for- 
eign to  the  issue,  and  seems  to  seek  to  put 
in  question  the  conduct  of  the  executor  In  the 
management  of  the  estate,  as  well  as  the 
validity  of  the  will.  For  this  reason  a  de- 
murrer. In  the  form  of  exceptions,  was  filed 
to  it  by  the  defendant,  and  overruled,  where- 
upon be  answered.  It  appears  from  the  rec- 
ord, as  is  recited  in  the  decree,  that  on  June 
6,  1895,  the  cause  being  reached  for  trial,  the 
parties,  in  person  and  by  their  respective  so- 
licitors, "then  and  there  expressly  waived  the 
trial  by  jury  of  the  Issues  raised  by  the  plead- 
ings: First,  was  the  writing  referred  to  the 
last  will  and  testament  of  said  Eddy,  or  not? 
second,  was  Eddy,  at  the  time  of  the  execu- 
ti<«i  of  said  writing,  of  sound  mind  and 
memory?  and,  third,  was  Eddy,  at  the  time 
of  the  executicm  of  said  writing,  unduly  in- 
fluenced in  the  execution  thereof  by  John 
H.  Whipple?— and  requested  the  court  to  hear 
the  evidence  and  determine  the  Issues  without 
the  intervention  of  a  Jury.  Whereupon  the 
court  ordered  said  stipulation  and  agreement 
waiving  a  trial  by  Jury  of  said  issues  to  be 
entered  of  record,  and  assented  to  the  re- 
quest of  the  parties  tbat  the  court,  without 
the  intervention  of  the  Jury,  should  try  said 
issues."  The  court  found  the  Issue  as  to 
the  mental  condition  of  the  testator  In  favor 
of  complainant,  but  that  he  was  not  unduly 
influenced.  The  will,  in  substance,  provides 
for  the  debts  and  funeral  expenses  of  the 
testator,  and  bequeaths  to  bis  executor  all  the 
remainder  of  his  estate,  real  and  personal,  to 
be  sold,  and  the  proceeds  thereof,  after  pay- 
ment oC.  expenses  of  sale,  to  be  paid  over  to 
Ida  Helen  Eddy,  his  adopted  daughter,  up- 
on her  arriving  at  the  age  of  21.  It  nomi- 
nates the  defendant  executor  and  trustee, 
waiving  security  on  his  bond  as  executor, 
and  requiring  no  bond  as  trustee.  It  pro- 
vides that  the  executor  shall  pay  such  rea- 


sonable amount  for  the  edncallon  and  sop 
port  of  the  daughter,  until  she  becomes  21 
years  of  age,  from  the  annual  income  of  bis 
estate,  as,  in  his  Judgment  and  discretion, 
shall  seem  right  and  proper. 

The  greater  part,  if  not  all,  of  the  property 
owned  by  the  testator  at  his  death  was  real- 
ty. The  complainant  below  claims  in  ita 
bill  to  be  the  lawfully  adopted  daughter  of 
Ira  B.  Eddy,  and,  as  such,  his  sole  heir.  As 
the  law  would  give  her,  as  such  heir,  all  bis 
estate,  the  only  question  with  her  is  whether 
she  shall  take  under  the  law,  or  under  the 
will.  The  Issue  as  to  undue  Influence  hav- 
ing been  decided  in  favor  of  the  defendant, 
the  only  question  on  the  merits  of  the  case 
before  us  is,  was  the  testator  "of  sound  mhid 
and  memory"  at  the  time  be  executed  the 
paper  puri>ortins  to  be  his  will?  Before 
considering  It,  two  preliminary  assignments 
of  error  will  be  briefly  noticed: 

It  Is  Insisted  that  the  court  below  erred 
in  overruling  the  demurrer  (called  "excep- 
tions") to  the  biU.  If  the  defendant  had 
stood  by  his  demurrer,  there  would  be  force 
in  his  position  on  this  awlgnment  of  error; 
but  having  answered,  and  especially  having 
agreed  that  the  hearing  should  be  had  up- 
on Issues  as  to  mental  incapacity  and  undue 
influence,  the  objection  tbat  the  bill  set  up 
matten  not  proper  In  the  c(mtest  of  a  will 
<annot  now  be  urged.  Certainly  no  Injurj 
is  shown  to  have  resulted  to  appellant  from 
any  such  Improper  averment 

It  is  next  contended  that  the  circuit  court 
was   without  Jurisdiction  to  try   the   issues 
formed,  without  a  Jury.     To  the  reply  that 
a  Jury  was  expressly  waived  by  agreement 
of  the  parties,   it  is  said  that  Jurisdiction 
cannot  be  given  by  consent    This  is  a  mis- 
applicatlou  of  the  rule  invoked.     Section  7. 
supra,   confers  Jurisdiction   upon   courts   of 
chancery  to  hear  billa  to  contest  wills.     It 
was  said  in  Wolf  v.  Bollinger,  62  111.  368,  that 
the  statute  gave  a  court  of  chancery  author- 
ity to  adjudge  upon  the  validity  of  any  part 
of  an  instrument  as  well  as  the  whole,  and 
when  there  was  no  dlq>ute  of  fact,  and  par- 
ties proceeded  to  trial  without  objection,  and 
without  asking  that  an  Issue  at  law  be  made 
up  and  tried  by  a  Jury,  tbat  was  a  waiver  of 
the  making  up  and  trial  by  the  Jtu7  of  sncii 
issue.    The  provision  as  to  how  the  trial  shall 
be  had  in  no  way  affects  the  Jurisdiction  of 
the  comt.    The  question  raised  is  more  prop- 
erly whether  a  Jury  may  be  waived  by  the 
parties  when  "an  issue  at  law  is  made  up. 
whether  the  writing  produced  be  the  will  of 
the  testator  or  testatrix."     It  is  true,  the  lan- 
guage of  the  statute  is  "which  shaU  be  tried 
by  a  Jury,"  etc.     But  the  word  "shall,"   as 
here  used,  has  no  other  or  greater  force  tliaa. 
the  word  "may."    If  a  Jury  can  be  waived  In 
such  a  case.  It  was  <dearly  done  here,  by   a. 
stipulation    in    writing    entered    of    record. 
Counsel  has  cited  decisions  from  the  supreme 
court  of  Kentodty,  Virginia,  and  other  states, 
upon  statutes  of  which  ours  is  a  substantial 
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-copy,  and  it  Is  Insisted  tbat  they  decide  that 
the  trial  must  be  by  Jnry.  These  decisions 
£0  no  further  than  our  own,  so  far  as  we  can 
-discover.  All  asree  that  the  statute  contem- 
plates a  trial  by  Jury,  and  that  the  coort 
could  not  dispense  with  the  jury  without  the 
.consent  of  ail  parties  Interested;  but  we  do 
not  understand  any  of  the  cases  cited  as 
holding  that  t.  Jury  may  not  be  waiyed  as  in 
-any  other  cItU  case,  and  we  think  tlie  re- 
sult of  our  decisions  is  that  it  can.  The  ver- 
■dlct  of  a  Jury  in  the  contest  of  a  will  has 
the  same  effect,  and  the  power  of  a  court  to 
«et  it  aside  and  grant  a  new  trial  is  the 
«ame,  as  in  actions  at  law.  Meeker  ▼.  Meek- 
er, 75  111.  260;  Calvert  v.  Carpenter,  m  IlL 
63;  SctaevaUer  v.  Seager,  121  lU.  564,  13  N. 
IS.  489.  The  court  having  the  ultimate  right 
to  determine  whether  the  issue  tuts  been  du- 
■clded  in  accordance  viith  the  evidence,  no 
good  reason  can  be  shown  why  the  parties 
may  not,  with  the  consent  of  the  court,  8ul>- 
mlt  such  issue  to  it  in  the  first  place,  if  they 
see  prt^per  so  to  do.  Of  course,  the  verdict 
of  the  Jury  ia  only  to  be  set  aside  when  it  is 
manifestly  against  the  weight  of  the  evl- 
4«Dce,  but  the  court  alone  has  the  power  to 
say  when  it  is  so.  There  was  no  error  In 
the  hearing  of  the  case  without  a  Jury. 

Recurring  now  to  the  principal  question,— 
that  is,  the  mental  condition  of  Ira  B.  Eddy, 
when  he  made  his  will,— and  giving  to  the 
finding  of  the  chancellor  the  same  force  and 
'effect  which  should  be  given  a  verdict  in  an 
action  at  law,  should  the  decree  below  be 
tnistalned?  There  is  but  little,  if  any,  con- 
diet  in  the  testimony  of  the  several  wit- 
nesses, in  so  far  as  they  describe  the  men- 
tal condition  of  the  man.  The  disagreement 
is  in  the  opinions  expressed  by  them  as  to 
his  capacity  to  transact  ordinary  business. 
All  agree  that  from  about  1853  he  was  a 
strong  believer  in  Spiritualism,  and  on  that 
subject  was  fanaticaL  He  believed  that,  in 
his  business  transactions  and  social  affairs, 
he  could  receive  directions  from  the  spirits 
of  the  dead,  through  "mediums."  This  led 
him  to  say  and  do  many  foolish  things,  and 
to  live  with  different  women  without  being 
married  to  them.  This  was  notably  true  in 
the  case  of  Caroline  li.  McGua,  with  whom 
he  lived,  calling  her  his  wife,  from  1874  un- 
til she  died.  She  professed  to  be  a  spiritual 
medium  and  fortune  teller,  and  undoubtedly 
controlled  his  actions,  to  a  great  degree,  by 
Impressing  him  with  the  belief  that  she  re- 
-ceived  information  and  directions  from  the 
spirit  world.  Soon  after  they  assumed  the 
marriage  rdation,  she  impressed  liim  with 
the  idea  that  as  a  result  of  their  illicit  inter- 
course a  second  Saviour  would  be  bom,  and 
he  often  expressed  the  belief  that  he  would 
become  the  father  of  the  coming  Christ.. 
This  silly  delusion  was,  however,  at>andoned 
prior  to  the  adoption  of  complainant,  Ida  H. 
Bddy,  November  3,  1876;  but  he  continued 
to  be  controlled  to  a  greater  or  less  extent 
by  this  woman  to  the  date  of  her  death. 


Jannaiy  7,  1890.  During  her  lifetime  he 
deeded  all  his  real  estate  to  her.  After- 
wards she  conveyed  an  tmdlvided  half  of  it 
back  to  him,  and  still  later  they  each  con- 
veyed one-half  to  one  Joseph  P.  Elllcott,  who. 
held  the  title  when  she  died.  Those  con- 
veyances were  no  doubt  made  under  the  de- 
lusion that  they  were  in  conformity  with  the 
wishes  and  directions  of  spirits.  Bat  after 
the  woman's  death  he  set  about  procuring  a 
reconveyance  of  the  property,  and  shortly 
prior  to  the  execution  of  this  will  it  was 
deeded  to  him  by  Elllcott.  Connected  with 
this  transaction,  and  expressive  of  his  so- 
licitude for  the  care  of  his  adopted  daugh- 
ter, the  complainant,  he  wrote  several  let- 
ters which  api>ear  in  the  record.  In  one  of 
these,  addressed  to  the  husband  of  Mrs.  Mc- 
Oua,  on  the  subject  of  his  claim  to  dower  in 
the  land,  among  other  things,  he  says:  "The 
law  is  plain  on  this  subject,  and  we  will 
conform  to  it.  Why  should  we  have  an- 
other three  yean'  lawsuit,  for  the  benefit  of 
lawyers?  Please  call  upon  me,  without  any 
fear  of  hard  words.  We  are  both  old  men, 
not  long  to  stay  on  earth.  The  woman  is 
dead,  and  we  soon  wUl  be.  Let  there  be 
peace  between  us.  Why  auartel?  I  was 
deceived  as  much  as  you  was,  in  the  whole 
trouble  she  gave  us.  Tour  new  friend,  Ira 
B.  Eddy."  This  letter,  as  well  as  the  dec- 
larations made  by  him,  show  that,  after  life 
ceased  to  be  under  the  immediate  influence 
of  his  so-called  wife,  he  lost  all  confidence 
in  her.  His  letter  seems  to  show  an  intelli- 
gent purpose  to  secure  his  property  to  his 
adopted  daughter,  whom  be  regarded  as  his 
only  heir.  In  a  way  that  would  be  most 
beneficial,  as  he  thought,  to  her.  The  evi- 
dence of  the  defendant,  and  of  each  of  the 
subscribing  witnesses  to  the  will,  is  clear,  di- 
rect, and  positive  as  to  his  being  of  sound 
mind  and  memory  when  he  signed  it,  and 
they  are  corroborated  by  others.  On  the 
contrary,  witnesses  called  by  complainant, 
basing  their  opinions  upon  his  extreme  and 
unreasonable  belief  in  Spiritualism,  gave  it 
as  their  opinions  that  he  was  Insane,  and  not 
capable  of  making  a  will.  No  witnesses,  so 
far  as  we  are  able  to  discover,  testified  that 
he  was  of  unsound  mind  and  memory,  ex- 
cept as  he  was  controlled  by  the  ddnsion 
that  he  was  guided  by  spirits.  His  nephew, 
Bayard  E.  Hand,  who  knew  him  longer  than 
any  other  witness,  introduced  on  behalf  of 
complainant  herself,  we  think  intelligently 
describes  his  mental  condition  at  the  date  of 
his  will,  in  the  following  language:  "Q. 
Now,  state  to  the  Jury  whether  he  was  sane 
or  insane,  in  your  opinion,  at  the  time  ct 
those  occurrences  that  you  have  been  speak-' 
ing  of.  A.  In  my  opinion,  his  mind  was 
clear  as  yours  or  mine,  but  that  he  was  sub- 
ject to  certain  influences  and  certain  ideas. 
In  my  opinion,  the  man  was  crazy.  Well, 
I  don't  mean  by  that  he  was  at  all  what  you 
might  call  a  crazy  loon  on  the  street;  but  I 
think  he  was  a  man  of  very  good  Jndgment 
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In  his  own  ideas,  bnt  at  the  same  time  he 
was  Influenced  In  certain  channels  that  we 
Imply  an  unbalanced  mind,  so  far  as  that 
Inflnence  was  concerned  only.  The  Court: 
That  is,  he  was  crazy  on  certain  subjects 
only?  A.  Yes;  only.  He  was  a  smart  busi- 
ness man,— the  best  in  a  family  of  six  or 
seven  children,  more  or  less."  He  was  evi- 
dently a  most  wretched  and  unhappy  old 
man.  After  the  death  of  Mrs.  McGua,  and 
some  months  after  making  his  will,  he  at- 
tempted to  take  his  own  life,  and  it  is  claim- 
ed that  he  did  Anally  commit  suidde.  The 
question,  however,  is,  did  he  i>ossess  testa- 
mentary capacity  January  29,  1890?  In 
Trish  V.  Newell,  62  m.  196,  in  laying  down 
the  rule  as  to  the  mental  capacity  requisite 
to  making  a  valid  will,  the  language  of  Jar- 
man,  in  his  treatise,  as  to  the  manner  of 
stating  the  question,  was  adopted,  as  fol- 
lows: "Were  his  mind  and  memory  suffi- 
ciently sound  to  enable  him  to  know  and 
understand  the  business  In  which  he  was  en- 
gaged at  the  time  he  executed  the  will?" 
And  It  was  said:  "This  is  the  best  form  in 
which  the  question  can  be  submitted  to  the 
Jury,  with  this  addition:  that  in  determin- 
ing the  question  the  competency  of  the  mind 
should  be  Judged  of  by  the  nature  of  .the  act 
to  be  done,  from  a  consideration  of  all  the 
circumstances  of  the  case;"  We  have  often 
held  that  a  person  who  is  capable  of  trans- 
acting the  ordinary  business  affairs  of  Ufe 
is  capable  of  making  a  will.  See  cases  col- 
lected and  cited  in  Campbell  v.  Campbell,  130 
111.  466,  22  N.  B.  620.  The  fact  that  a  per- 
son is  affected  with  insanity,  or  labors  under 
some  delusion,  believes  in  witchcraft,  clair- 
voyance, spiritual  influences,  presentiments 
of  the  occurrence  of  future  events,  dreams, 
mind  reading,  etc.,  will  not  affect  the  valid- 
ity of  his  will,  on  the  ground  of  tnsanity.  1 
Redf.  WiUs,  79,  note  9;  Chafln  Will  Case,  32 
Wis.  557;  In  re  Smith,  62  Wis.  643,  8  N.  W. 
616,  and  9  N.  W.  665;  Brown  v.  Ward,  53  Md. 
376.  Manifestly,  a  man's  belief  can  never 
be  made  a  teat  of  sanity.  When  we  leave 
the  domain  of  knowledge,  and  enter  upon 
the  field  of  belief,  the  range  is  limitless,  ex- 
tending from  the  highest  degree  of  ration- 
ality to  the  wildest  dream  of  superstition; 
and  no  standard  of  mental  soundness  can  be 
based  on  one  belief,  rather  than  another. 
What  to  one  man  is  a  reasonable  belief  is  to 
another  wholly  unreasonable.  And  whUe  it 
is  true  that  beliefs  in  what  we  generally  un- 
derstand to  be  supernatural  things  may  tend 
to  prove  insanity,  under  certain  circumstan- 
ces, it  is  a  weU-known  fact  that  many  of 
the  clearest  and  brightest  inteUects  have 
sincerely  and  honestly  believed  in  Spiritual- 
ism, mind  reading,  eta  We  entertain  no 
doubt,  from  the  evidence  In  this  record,  that 
when  Ira  B.  Eddy  signed  the  will  in  questicMi 
he  knew  perfectly  well,  and  fully  xmderstood, 
what  he  was  doing.  He  was  aware  of  what 
property  he  owned,  the  natural  object  of  his 
bounty,  and  for  days  prior  to  the  maldng  of 


the  will  he  manifested  an  intelligent  anxiety 
for  her  future  welfara  She  was  then  a 
child  of  less  than  15  years  of  age.  What 
she  might  be,  and  under  what  Influences  she 
might  l>e  brought,  when  she  reached  the  age 
of  18,  be  could  not  know,  and  it  was  per- 
fectly reasonable  that  he  should  provide  that 
she  should  not  receive  the  property  until 
arriving  at  the  age  of  21.  The  record  is  bar- 
ren ot  proof  even  tending  to  show  that  the 
subject  of  Spiritualism  ever  entered  his 
mind  in  connection  with  his  will.  According 
to  all  the  proofs  be  was  no  more  insane  on 
the  29th  day  of  January,  1890,  when  he 
made  his  will  giving  appejlee  all  his  prop- 
erty, than  he  was  on  November  3,  1876, 
when,  by  his  act  and  consent,  she  was  adopt- 
ed as  his  daughter,  and  made  his  heir  at 
law.  It  required  no  more  mental  capacity 
to  make  her  his  legatee  by  will  than  it  did 
to  make  her  his  adopted  child.  In  oar  opin- 
ion, he  was  folly  capable  of  d<^g  both.  We 
think  the  facts  ot  the  case;  applied  to  the 
law,  do  not  sustain  the  decree  of  the  circuit 
court,  and  it  will  therefore  be  reversed,  and 
the  cause  remanded,  with  directions  to  dis- 
miss the  bill,  at  complainant's  cost  Re- 
versed and  remanded. 


cm  ni. «) 

WILSON  V.  GUiBBRT,  Sheriff, 
(Supreme  Court  of  lUinoia.     March  28,  1896.) 

KXBOUTIOM— AaiNDOKKINT  OV  LsVT. 

In  replevin,  aaaiost  a  sheriff,  of  goods 
seized  on  execution,  defendant  filed  a  plea  set- 
ting out  a  writ  issued,  and  the  levy  thereunder; 
that  the  goods  were  taken  from  him  in  replevin, 
and  returned  to  him  after  trial;  that  on  a  cer- 
tain day  an  alias  writ  was  iasned  on  the  some 
Judgment  c<Hnmanding  him  as  in  tlie  first  writ, 
etc.;  that  on  the  day  in  the  declaration  moition- 
ed,  such  alias  writ  being  then  in  force,  he  levied 
the  same  on  such  goods;  and  that  they  were  the 
proper^  of  the  Judgment  defendant,  and  not  of 
plamtiff,  etc  HeltL,  ttiat  the  averment  in  the 
Iiiea  setting  forth  the  imuing  of  the  alias  execu- 
tion, and  defmdanf 8  action  thereunder,  did  not 
import  an  abandonment  of  the  lien  created  by 
the  levy  made  under  the  first  execution,  so  as 
to  render  a  sabsequent  sale  to  plaintiff  valid. 
58  lU.  App.  651,  affirmed. 

Appeal  from  appellate  court.  First  district. 

Action  of  replevin  by  George  Wilson 
against  James  H.  Oflbert,  sheriff  ot  Oook 
county.  111.  Pending  the  action,  plaintiff 
died,  and  Nellie  Wilson,  administratrix  of 
his  estate,  was  substituted  in  his  stead. 
From  a  Judgment  of  the  appellate  court  af- 
firming a  Judgment  in  favor  of  defendant 
(58  111.  App.  651),  plaintiff  appeals.    Affirmed. 

On  and  prior  to  December,  1890,  one  B.  H. 
Kemper  was  the  owner  of  a  stock  of  saloon 
goods  and  fixtures,  which  he  used  in  carry- 
ing on  that  business  In  the  city  of  Chicago. 
On  that  day  Judgment  was  entered  in  the 
circuit  court  of  Oook  county,  in  favor  of  the 
P.  Scboenhofen  Brewing  Company,  against 
him;  and  on  the  same  day  execution  was 
issued  thereon,  and  placed  in  the  hands  of 
James  H.  Gilbert,  sheriff  of  Cook  county. 
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who  levletl  upon  these  goods  and  Oztiires, 
and  took  poBsession  of  them.  Two  days  later 
one  Charles  H.  Notter,  who  had,  on  the  day 
the  goods  were  taken  under  the  execution, 
purchased  an  tnterest  in  them  from  Kemper 
(the  bill  of  sale  not  being  recorded  at  that 
time),  replevied  them  from  the  sheriff.  That 
suit  remained  nndisijosed  of  until  the  7th 
day  of  June,  1892,  when  a  trial  was  had, 
resulting  in  favor  of  the  sherltF,  and  the 
goods  were  then  returned  to  him.  In  the 
meantime  (December  16,  1890),  Notter  filed 
a  bill  in  the  circuit  court  of  Cook  county 
against  Kemper,  praying  for  a  dissolution  of 
the  partnership  between  them  which  had 
been  entered  Into  in  pursuance  of  his  pmv 
'Chase  of  an  interest  in  the  property.  As 
prayed  In  his  bill,  a  receiver  was  appointed, 
who  took  possession  of  the  property  and  sold 
It  to  one  Mary  Cooney;  and  she  thereafter 
sold  it  to  George  Wilson,  appellant's  intes- 
tate. They  reimiined  in  the  possession  of 
Wilson  until  the  termination  of  the  replevin 
suit,  as  above  stated,  wlien  they  were  again 
returned  to  the  sheriff.  He  continued  In 
possession,  and  on  June  17th,  following,  an 
alias  writ  of  fieri  facias  was  by  the  brewing 
comi)any  sued  out  against  Kemper,  and 
placed  in  his  hands;  the  former  writ  hav- 
ing lieen  returned  with  an  indorsement  there- 
on that  the  goods  levied  upon  had  been  re- 
plevied by  Charles  H.  Notter  on  December 
4,  1880,  and  that  no  part  of  fhe  writ  was 
satisfied.  Upon  the  second  writ  being  issued, 
WUson  assumed  that  by  suing  it  out  the 
levy  under  the  first  was  abandoned,  thus 
letting  him  m,  as  purchaser,  ahead  of  the 
lien,  and  the  next  day  (June  18th)  sued  out 
of  the  circuit  court  another  writ  of  replevin 
against  the  sheriff,  and  took  the  property. 
The  declaration  was  filed  June  24,  1892;  the 
first  count  being  in  the  cepit,  the  second  in 
the  detlnet,  and  the  third  in  trover.  Defend- 
ant filed  pleas  of  non  cepit  and  non  detlnet  to 
the  first  and  second  counts,  and  not  guilty  to 
the  third.  A  special  plea  was  also  filed,  set- 
ting out  the  writ  of  fieri  facias  first  issued  tO 
him,  onder  which  he  levied  upon  the  goods 
and  chattels  In  controversy,  and  that  they 
were  taken  from  him  under  the  first  replevin 
suit,  and  returned  to  him  after  a  trial  of 
the  issues  therein.  Then  the  plea  alleges 
"that  on,  to  wit,  the  17th  day  of  June,  1892, 
an  alias  writ  of  fieri  facias  was  issued  out 
of  said  circuit  court  of  said  county  by  the 
said  Peter  Schoenhofen  Brewing  Company 
against  the  said  B.  H.  Kemper,  directed  to 
the  sheriff  of  said  county  aforesaid,  com- 
manding him  as  in  the  first  writ  of  fieri 
facias,  to  wit,  on  the  same  day  in  the  said 
declaration  mentioned,  being  the  same  time 
when,"  etc.;  "said  alias  writ  being  then  in 
full  force  and  unsatisfied,  then  took  the  said 
goods  and  chattels  in  the  same  declaration 
mentioned,  and  detained  the  same  in  execu- 
tion of  the  said  alias  writ,  which  are  the 
same  taking  and  detention  in  said  declara- 
tion above  mentioned."    'The  defendant  fur- 


ther alleges  that  the  said  goods  and  chattels 
In  said  declaration  mentioned,  at  the  said 
time  when,"  etc.,  "were  the  property  of  the 
said  B.  H.  Kemper,  and  not  of  the  plaintiff, 
as  by  the  said  declaration  is  above  supposed, 
but  was  subject  to  execution,  to  wit.  In  the 
county  aforesaid;  and  this  the  defendant  is 
ready  to  verify,  wherefore  he  prays  Judg- 
ment" Issue  was  Joined  on  this  plea.  Pend- 
ing the  litigation,  George  Wilson  died,  and 
his  widow,  as  administratrix,  was  substi- 
tuted as  plaintiff.  November  13,  1894,  the 
case  was  tried  by  the  court  without  a  Jury, 
and  the  issues  found  for  the  defendant  sher- 
iff, and  the  goods  again  ordered  returned  to 
him.  From  that  Judgment  the  plaintiff  ap- 
pealed to  the  appellate  court  of  the  First 
district,  and  the  case  is  brought  here  upon 
appeal  from  a  Judgment  of  affirmance  in  that 
court. 

B.  S.  Cummings,  for  appellant  Lackner  & 
Butz,  for  appellea 

WILKIN,  J.  (after  stating  the  facts).  It  is 
not  disputed  that  the  sheriff  had  full  authori- 
ty to  satisfy  the  Judgment  of  the  brewing 
company  from  the  proceeds  of  the  goods 
taken  by  him  under  the  first  execution,  not- 
withstanding the  issuing  of  the  alias  writ 
and  that  it  was  his  duty  to  do  so.  The  sole 
contention  of  the  appellant  Is  that  the  above- 
quoted  averment  In  the  plea,  setting  forth  the 
i mining  of  the  alias  execution  to  defendant 
and  his  alleged  action  thereunder,  clearly 
imports  an  abandonment  of  the  lien  created 
by  the  levy  made  xmder  the  first  execution. 
This  position  can  hardly  be  insisted  nfou. 
Two  grounds  of  defense,  each  a  complete  bar 
to  the  plaintiff's  right  of  action,  are  set  forth 
in  the  special  plea,  and  relied  upon  by  the 
defendant,  namely:  First  his  right  to  take 
and  hold  the  goods  under  the  first  writ  issued 
to  him,  upon  which  he  acted;  and,  second, 
his  right  to  do  so  under  the  alias  execution. 
The  plea  la  subject  to  the  objection  of  du- 
plicity, but  it  cannot  be  said  that  the  aver- 
ment of  the  second  ground  of  defense  pur- 
ports to  be  an  abandonment  of  the  first  The 
sheriff  at  no  time  surrendered  up  possession 
of  the  goods,  and  then  retook  them  under 
the  second  execution,  nor  is  this  averred. 
His  right  to  hold  the  goods  under  either  of 
the  executions  was  set  up  in  the  plea,  and 
both  grounds  were  direcUy  in  issue  imder 
the  pleadings.  On  the  trial  the  first  ground 
of  defense  was  not  disputed,  no  evidence  be- 
ing introduced  by  the  plaintiff  to  contest  it 
That  defense  was  complete,  and  fully  war- 
ranted the  court  in  finding  for  the  defendant 
An  objection  that  the  special  plea  presented 
two  complete  defenses  to  the  cause  of  action 
set  forth  in  the  declaration  could  have  been 
raised  by  special  demiurrer,  but  the  plaintiff 
saw  fit  to  plead  to  It  and  go  to  trial.  He  there- 
by waived  the  objection.  We  think  the  Judg- 
ment of  the  circuit  and  appellate  courts  is 
right  and  it  will  be  affirmed.    Affirmed. 
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BLATCHFOBD  et  al.  t.  BLANCHARD 

et  aLt 
(Supreme  Goort  of  Illinois.     Oct  11.   1895.) 

MbCBANICS'     LiBNS  —  EVIOROEMBKT    IV     SdIT    TO 
FuRBCLOaB    HOBTOAOB  —  NsCBSSITf    VOB    CROSS 

Bill — Purchase  or  Phovbrtt  by  Libn  Claim- 

ANTS — EXTINODISKHBNT  OW  LlENS. 

1.  Id  a  suit  to  foredose  a  mortgage,  defend- 
ants claiming  mechanics'  liens  on  the  property 
mtty  set  up  such  Uens  by  answer,  without  a  cross 
bill. 

2.  The  fact  that,  during  the  progress  of 
their  work,  contractors  claiming  mechanics'  liens 
purchased  an  undivided  half  interest  in  the  prop- 
erty, will  not  extinguish  their  lien,  where  it  ap- 
pears that  the  owner  had  become  insolvent,  and 
unable  to  pay  such  contractors;  that  the  deed 
was  taken  in  order  to  procure  a  loan  on  the  prop- 
erty, and  complete  the  work;  that  the  contracts 
were  not  surrendered  or  canceled;  and  that 
there  was  no  express  agreement  for  discharge 
of  the  liens. 

Error  to  appellate  court.  First  district 
Action  by  Marrin  Blancbard  against  Albert 
C.  Bemdt,  William  P.  Alward,  E.  W.  Blatch- 
ford  &  Ca,  and  others,  to  foreclose  a  mort- 
gage. From  a  Judgment  of  the  appellate 
court  affirming  a  judgment  adjusting  the  pri- 
orities between  the  claims  of  the  parties  (57 
lU.  App.  518),  defendants  Berndt,  Aiward, 
and  E.  W.  Blatchford  &  Co.  bring  error.  Af- 
firmed. 

Albert  C.  Bemdt,  on  December  1, 1890,  pur- 
chased of  Marvin  Blanchard  lots  24  and  25, 
Gibson's  subdivisions  of  block  12  of  G.  T. 
subdlTisIons  of  section  7,  39  and  14  E.,  locat- 
ed on  the  southwest  comer  of  Hoyne  avenue 
and  Huron  street,  in  the  city  of  Chicago;  giv- 
ing to  Blancbard  a  mortgage  for  the  greater 
part  of  the  consideration.  On  the  18th  of  tbe 
same  month,  Bemdt  sold  a  half  interest  there- 
in to  Williard  P.  Aiward.  In  February  of 
the  following  year,  contracts  were  made  with 
Carl  Armknecbt  and  Frank  Jaktorowski,  con- 
tractors and  buUders,  for  the  cut-stone  work, 
plastering,  and  carpenter  work  for  five  build- 
ings proposed  to  be  erected  on  these  lots. 
Work  was  begun  and  continued  under  the 
building  contracts  until  completed,  about  De- 
cember 20,  1882.  During  this  time,  quite  a 
number  of  Judgments  were  obtained  by  cred- 
itors of  Aiward  and  Berndt  against  them,  one 
of  them  being  in  favor  of  E.  W.  Blatchford 
&  Co.  The  owners  of  the  property  were  in- 
solvent and  without  credit,  and  were  unable 
to  make  contracts  for  the  iron  work  for  the 
buildings  when  it  was  necessary  to  be  done, 
and  this  caused  delay.  To  expedite  the  con- 
Btmctlan,  Armknecht  &  JaktorovTski  also  un- 
dertook to  provide  for  the  doing  of  tliat  work. 
The  owners  failed  to  pay  for  the  work  and 
material  at  the  times  and  In  the  manner  pro- 
vided by  the  terms  of  the  contracts.  The 
contractors,  being  left  with  the  unfinished 
buildings  on  their  hands,  then  sought  to  get 
a  deed  from  the  owners  for  the  premises,  to 
enable  them  to  obtain  a  loan  upon  the  proper- 
ty, and  oHnplete  the  work.    They  were  suc- 

1  Behearing  denied  March  10,  1880. 


cessful  in  getting  a  deed  from  Alwaid  foe  bis- 
undivided  half  on  September  19,  1891,  but 
Bemdt  refused  to  convey.  In  due  time  after 
the  work  was  completed,  mechanic's  lien  state- 
ments were  filed  by  Armknecht  &  Jaktorow- 
ski. This  proceeding  was  begun  by  Blanch- 
ard, the  original  owner  of  the  property,  by  fil- 
ing his  bill  in  the  circuit  court  of  Cook  coun- 
ty to  foreclose  his  purchase-money  mortgage; 
and  Bemdt,  Aiward  as  grantee  of  Bemdt, 
the  contractors,  as  lioiors,  and  certain  Judg- 
ment creditors,  were  ipade  parties  thereto. 
Armknecht  &  Jaktorowski  filed  answers,  in 
which  they  fully  set  forth  their  claim  for  me- 
chanics' liens.  They  also  asked  that  if,  for 
any  reason  they  were  not  entitled  to  mechan- 
ics' liens,  they  might  be  allowed  an  equitaUe 
lien  against  the  pn^terty  for  work  done  as  co- 
tenants  of  Berndt  and  Aiward.  The  aggre- 
gate incumbrance  against  the  property  in  the 
the  way  of  mechanics'  liens.  Judgments,  mort- 
gages, etc.,  amounted  to  about  $24,000.  13ie 
value  of  the  property,  as  found  by  the  master, 
was  but  $18,000.  On  a  final  hearing  of  the 
cause,  a  decree  was  rendered  granting  to  the 
contractors,  Armknecht  &  Jaktorowski,  me- 
chanics' liens  against  the  premises,  and  or- 
dering a  distribution  of  the  proceeds  from  a 
sale  of  the  prt^wrty— First,  to  pay  the  mort- 
gage of  Blanchard;  next,  a  mortgage  which 
had  been  given  by  Aiward  before  the  mak- 
ing of  the  builder's  contract;  next,  the  sub- 
contractors of  ArmkntiCbt  &  Jaktorowski  hav- 
ing liens;  then  the  payment  of  the  Uens  of 
Armknecht  &  Jaktorowski;  and,  lastly,  the 
Judgment  credit(»s.  E.  W.  Blatchford  &  Co., 
Bemdt,  and  Aiward  ai^^ealed  to  the  appellate 
court  of  the  First  district;  and,  the  decree  be- 
low having  been  affirmed  there,  the  cause  is 
brought  to  this  court  on  writ  of  error. 

Bulkley,  Gray  &  Moore,  for  plalntttrs  In  er- 
ror. Herrey  H.  Anderson,  tor  defendants  in 
error. 

WILKIN,  3.  (after  stating  the  facts). 
The  contrition  of  plaintiffs  in  error  is  that 
the  trial  court  erred  In  giving  the  claim  of 
Armknecht  &  Jaktorowski,  contractors,  pri- 
ority over  them  as  Judgment  creditors. 
The  c(Hitractors  base  their  claim  wpon  two 
grounds:  First,  that  they  have  valid  me- 
chanics' liens  under  the  statute;  and,  second, 
that  they  are  entitled  to  an  equitable  lien 
for  improvements  made,  as  co-tenants  of 
Berndt  It  will  be  unnecessary  to  consider 
this  last  ground,  for  the  reason  tliat,  in  our 
opinion,  the  first  must  be  sustained. 

Counsel  for  plaintiffs  in  error  have  proceed- 
ed with  their  argument  of  this  cause  up<n 
the  theory  that  the  court  below  granted  re- 
lief to  Armknecbt  &  Jaktorowski  only  upon 
the  ground  of  their  dalm  for  equitable  lien 
for  improvements  fumisbed  as  oo-tenants  of 
Bemdt,  and  say  they  have  no  discussion  to 
make  of  the  claims  for  mechanics'  liens  or 
equitable  Uens,  "as  such  reUef  cannot  be 
granted  upon  an  answer  alone,"  no  cross  biU 
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having  been  filed  by  these  parUea.  We  tin- 
derstand  the  relief  granted  In  the  court  be- 
low was  on  the  ground  of  mechanic's  lien, 
and  we  think  the  contractors  properly  asked 
for  sncb  relief  In  their  answers.  It  Is  true, 
affirmative  relief  cannot  be  granted  upon  a 
mere  answer,  but  an  answer  may  also  be 
made  a  cross  bUL  Thus,  It  Is  said  in  Thtel- 
man  v.  Oarr,  75  m.  389:  "But,  after  a  de- 
fendant has  fully  answered  the  bill,  no  ot>- 
Jection  is  perceived  to  his  then  stating  new 
matter  entitling  him  to  such  relief  as  he 
would  In  a  cross  bill,  and  ending  with  an  ap- 
propriate prayer  for  relief."  This  doctrine 
was  acquiesced  in,  with  the  explanation  that 
the  answer  to  be  so  considered  should  be 
sufficient  to  constitute  a  cross  bill  If  discon- 
nected, and  a  prefer  heading  attached,  In  the 
later  case  of  Purdy  v.  Henslee,  97  ni.  380. 
But,  conceding  that  the  answer  was  not  a 
sufficient  cross  bill,  stUl  it  was  sufficient  to 
authorize  the  decree  in  the  defendants'  favor. 
To  a  bill  to  foreclose  a  mortgage,  all  Incum- 
brancers are  proper  parties  def«idant  The 
decree  should  "ascertain  and  settle  the  rights 
of  all  the  parties,  decree  the  payment  of  the 
mortgage  debt,  and,  on  default,  a  sale  of  the 
premises,  and  the  distribution  of  the  pro- 
ceeds in  satisfacticn  of  each  Incumbrance 
according  to  priority,  and  a  payment  of  any 
surplus  to  the  mortgagor.  This,  too,  whether 
junior  mortgagees  shall  or  shall  not  file  cross 
bins."  EUis  T.  Southwell,  29  111.  552;  Soles 
v.  Sheppard,  99  HI.  621;  Dillman  v.  Bank, 
138  IlL  284,  27  N.  E.  1090.  The  prayer  for 
mechanic's  lien  was  properly  made  in  this 
case  by  the  answer,  and  there  was  no  neces- 
sity for  filing  a  cross  bill. 

It  appears  from  the  record  before  us,  and 
the  court  below  found,  that  every  require- 
ment of  the  statute  to  entitle  the  contractors 
to  a  mechanic's  lien  was  complied  with  by 
them.  No  specific  objections  are  pointed  out 
or  relied  upon  by  plaintiffs  in  error  to  rebut 
this  finding  of  fact  The  objection  to  the 
validity  of  their  lien  insisted  upon  by  coun- 
sel for  plaintiffs  in  error,  under  the  evidence, 
is  that  they,  during  the  progress  of  their 
work,  became  the  purchasers  of  the  undivid- 
ed one-half  Interest  in  the  property,  which 
had  the  effect  of  releasing  their  claim  of  lien 
against  the  property.  Treat,  C.  J.,  In  Camp- 
bell V.  Carter,  14  III.  289,  after  examining 
a  number  of  leading  cases  on  the  question  of 
the  extinguishment  of  lien,  says:  "The  con- 
clusion from  all  the  autboriUes  clearly  Is 
that,  If  a  party  acquires  an  estate  upon  which 
he  has  an  incumbrance,  the  incumbrance  is. 
In  equity,  considered  as  subsisting  or  extin- 
guished according  to  his  Intentions,  express- 
ed or  implied.  The  intention  Is  the  control- 
ling consideration,  where  It  has  been  made 
known,  or  can  be  inferred  from  the  acts  and 
conduct  of  the  party.  And  the  court  will 
look  into  all  of  the  circumstances  of  the  case 
to  ascertain  his  real  intention.  If  It  appears 
that  he  Intended  to  discharge  the  Incum- 
brance, and  rely  exclusively  upon  his  newly- 


acquired  title,  the  Incumbrance  Is  regarded 
as  extinguished,  and  cannot  afterwards  be 
set  up  to  strengthen  and  support  that  title. 
If  no  intention  has  been  manifested,  equity 
wlU  consider  the  Incumbrance  as  subslstliig 
or  extinguished,  as  may  be  most  condncive  to 
the  interests  of  the  party.  If  no  evidence  of 
his  Intention  appears,  and  it  is  a  matter  of  In- 
difference to  him  whether  the  Incumbrance 
be  kept  alive  or  not,  it  Is  regarded  as  extin- 
guished." Bee,  also,  Jarvis  v.  Frink,  14  111. 
396;  Welner  v.  Helntz,  17  111.  259;  Richard- 
son V.  Hbckenhull,  86  111.  124,  and  cases  cit- 
ed; Shlppen  T.  Whlttler,  117  lU.  289,  7  N.  E. 
642. 

Applying  these  principles  here,  we  must, 
from  the  facts  and  drcninstances  of  this 
case,  gather  from  the  intention  of  the  parties 
whether  Armknecht  &  Jaktorowskl,  by  re- 
cMvlng  a  deed  to  the  half  of  the  premises  in 
question,  discharged  their  lien.  If  it  was  so 
Intended,  the  judgment  of  plaintiffs  In  error 
must  be  held  a  prior  lien  against  the  proper- 
ty; otherwise,  not.  Counsel- for  plaintiffs  in 
error  insist  that  the  real  consideration  for  the 
making  of  the  deed  was  the  release  of  Al- 
ward  from  all  further  liability  on  the  cmi- 
tracts  made  In  February,  1891,  and  a  dis- 
charge of  the  lien;  bat  defendants  In  error 
say  the  conveyance  was  solely  for  the  pur- 
pose of  enabling  them  to  get  a  loan  upon  the 
property,  rendered  necessary  by  the  default 
of  the  owner,  and  through  no  fault  of  theirs 
to  complete  the  unfinished  buUdings.  Jak- 
torowskl testifies  that  such  was  the  sole  pur- 
pose of  receiving  the  deed.  Alward  had  put 
no  money  in  the  property.  He  and  Bemdt 
had  gotten  the  contractors  into  an  embar- 
rassed condition,  by  not  paying  them  for  labor 
and  materials  when  the  same  became  due. 
They  were  unable  to  proceed  with  the  work 
without  funds,  and  the  owners  could  raise  no 
money  to  pay  them,  having  no  credit  them- 
selves, and  the  title  of  the  property  not  being 
one  acceptable  as  security  for  a  loan.  Mr. 
Anderson,  the  attorney  for  the  contractors, 
and  with  whom  they  were  acting  in  the  mat- 
ter of  this  conveyance,  testifies:  "Finally,  it 
became  very  certain  that  they  (Alward  and 
]3emdt)  could  not  get  any  loan  from  any- 
body, and  that,  therefore,  they  could  not  pay 
Armknecht  &  Jaktorowskl;  and.  then  it  was 
proi>oeed  that  we  should  get  deeds  from 
them,  if  we  could,  and  endeavor  to  straighten 
up  the  title,  and  Armknecht  &  Jaktorowskl 
would  then  make  the  loan."  And,  again,  in 
answer  to  the  question,  "Do  I  understand 
that  there  was  no  agreement  between  you 
that  when  this  deed  was  received  and  ac- 
cepted, that  he  should  be  released  from  any 
liability  to  your  clients  for  work  done?"  be 
testified:  "Absolutely  none;  that  was  the 
very  rock  that  I  endeavored  to  avoid."  From 
the  evidence  it  further  appears  that  the  con- 
tracts out  of  which  the  mechanics'  liens  grew 
were  not  canceled  or  delivered  up  to  Alward 
and  Bemdt.  There  was  no  agreement  be- 
tween the  parUes  that  the  mechanics'  Uens 
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should  be  dlscb&rged;  and  we  think  it  clear 
the  parties  did  not  intend  the  contractors 
should  be  paid  by  the  conveyance  of  the  un- 
divided one-half  of  the  premises.  In  effect, 
the  court  below  found  that  Armknecht  & 
Jaktorowski  took  the  title  simply  to  enable 
them  to  get  a  loan  and  complete  the  build- 
ings; and,  from  the  whole  record,  we  think 
it  clear  that  it  was  Justified  in  that  finding. 

There  is  no  equitable  ground  upon  which 
Alward  and  Bemdt  or  their  Judgment  credit- 
ors can  object  that  these  contractors  be  paid 
for  the  work  and  materials  which  they  have 
placed  up<m  the  premises.  They  are  in  no 
position  to  complain.  The  contractors  com- 
plied  in  every  particular,  so  far  as  the  record 
shows,  with  the  terms  of  their  contract,— aeon- 
tract  which  was  made,  and  work  begun  there- 
nnder,  prior  to  the  rendering  of  the  Judg- 
ment. They  have  complied  with  the  require- 
ments of  the  statute  in  and  about  perfecting 
their  lien.  We  think  the  decree  of  the  dr^ 
cult  court  is  equitable  and  Just,  and  fully  au- 
thorized by  the  evidence.  The  Judgment  of 
the  appellate  court  affirming  that  decree  will 
be  affirmed.    Affirmed. 


aeo  III.  m) 
CHISHOLM  et  al.  ▼.  BBAMAN  MACHINE 
CO.i 

SAME  V.  KTJTSCHB. 
(Supreme  Coml  of  lUinoia.     Oct  11,  1895.) 

EVIDKNGB— ACCOaKT  BoOKS. 

1.  In  SD  action  for  work  done  on  machines, 
it  appeared  that  each  of  plaintiff's  workmen,  at 
night,  made  a  slip,  in  his  own  handwriting,  stat- 
ing the  article  worked  on  daring  the  day,  and 
the  time,  and  that  the  next  morning  the  fore- 
men marked  them  "Approved,"  going  to  see  the 
man  who  made  the  sfip  if  anyttiing  appeared 
wrong  about  it,  and  then  delivered  them  to  the 
bookkeeper,  who,  on  the  same  or  the  next  day, 
transcribed  the  slips  into  the  time  book.  The 
foremen  testified  that  the  slips  were  correct,  and 
the  work  represented  by  them  was  done;  and  the 
bookkeepers  testified  timt  the  entries  in  the  books 
were  correctly  made  from  snch  slips.  Held, 
that  the  plaintiffs  books  of  account  were  admis- 
sible. 

2.  It  appeared  that  there  were  some  en- 
tries for  which  there  were  no  corresponding  time 
slips,  and  some  which  preceded  entries  of  an  ear- 
lier date.  The  evidence  showed  that,  to  hasten 
the  work,  the  foreman  and  his  assistant  worked 
on  them  as  ordinary  machinists;  that  no  charge 
was  originally  made  on  the  books  for  their  work; 
that  plaintiff  afterwards  concluded  that  a  charge 
should  be  made  for  it;  and  that  the  entries  of 
such  earlier  date  were  for  such  work.  Held, 
that  the  facts  did  not  show  that  the  entries  were 
fraudulently  or  dishonestly  made,  so  as  to  rai- 
der the  books  inadmissible. 

Appeal  from  appellate  court,  First  district 
Two  actions  in  assumpsit, — one  by  the  Bea- 
man  Machine  Company  against  Samuel  S. 
Chisholm  and  others,  trading  as  Chisholm, 
Boyd  &  White,  and  the  other  by  Oswald 
Eutsche  against  the  same  defendants,— to  re- 
cover for  work  done  and  materials  furnished 
in  tbe  construction  of  certain  machines  for 
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defendants,  and  the  amount  claimed  to  be  due 
on  an  acceptance.  From  a  Judgment  of  the 
appellate  court  affirming  Judgments  in  favor 
of  plaintiffs  (57  111.  App.  344),  defendants  ap- 
peal.    Affirmed. 

In  these  cases  there  is  a  8tipuhi.tion,  in 
pursuance  of  which  the  two  causes  were 
heard  together  in  the  trial  court,  before  the 
Judge,  without  a  Jury,  and  one  bill  of  ex- 
ceptions filed  in  one  of  the  causes  was  con- 
sidered as  filed  In  tbe  other.  By  the  stipu- 
lation the  causes  were  heard  together  In  the 
appellate  court,  and  it  is  also  agreed  that  they 
shall  be  heard  together  in  tliis  court  as  one 
cause,  and  that  one  printed  abstract  shall 
be  sufficient  for  both.  Both  are  actions  of 
assumpsit  against  tbe  appellants,  Samuel  S. 
ChishoUn,  James  A.  Boyd,  and  B.  Claik 
White,  trading  as  Chisholm,  Boyd  &  White. 
The  declaration  in  the  first  case,  Beaman 
Machine  Company  v.  Samuel  S.  Chisholm  et 
aL,  contains  the  common  counts  only.  The 
copy  of  the  account  sued  upon  shows,  items 
for  work  done  and  materials  provided  on  cer- 
tain parts  of  certain  machines,  banning  May 
6,  1S90.  and  running  down  to  December,  1890. 
The  declaration  in  the  second  case,  Oswald 
Eutsche  V.  Samuel  S.  Chlabolm  et  al.,  con- 
tains, besides  the  common  counts,  a  special 
count  upon  a  bill  of  exchange,  dated  October 
2,  1890,  drawn  by  tbe  plaintiff,  Oswald  Eut- 
sche, who  was  the  president  of  the  Beaman 
Machine  Company,  upon  tbe  defendants,  Chis- 
bolm,  Boyd  &  White,  for  $1,824,  with  inters 
est  at  6  per  cent  per  annum,  payable,  60 
days  after  date,  to  order  of  plaintiff,  and  ac- 
cepted by  said  defendants.  This  draft  or 
biU  of  exchange  was  given  in  part  payment 
for  work  and  materials  done  and  furnished 
to  and  upon  the  same  machines  referred  to 
in  the  copy  of  the  account  sued  upon  in  the 
first  suit  The  special  pleas  in  the  second 
action  allege  that  the  said  company,  of  which 
Eutsche  was  president  and  manager,  agreed 
to  do  certain  work  and  furnish  certain  nuite- 
rials  in  the  construction  of  five  brick  ma- 
chines for  the  defendants,  and  that  the  lat- 
ter agreed  to  i>ay  the  company  at  the  rate  ot 
a  certain  sum  per  hour  for  the  work  of  each 
man  employed  by  tbe  company  in  such  con- 
struction, and  at  a  certain  rate  per  pound  for 
certain  materials;  that  the  company  repre- 
sented that  it  bad  done  so  much  work,  etc., 
and  defendants  gave  the  draft  upon  account 
but  that  such  representations  were  false;  and 
that  the  company  did  not  deliver  the  ma- 
chines to  the  defendants,  etc.  The  trial 
Judge  found  the  issues  for  the  plaintiff  in 
each  case,  rendering  Judgment  in  the  first 
case  for  $1,974.72,  and  in  the  second  for 
$2,144.56.  The  appellate  court  has  affirmed 
the  Judgment  in  the  second  case  for  $2,144.- 
56,  being  the  amount  of  the  draft  and  inter- 
est, but  required  the  plaintiff  to  remit  $407.- 
34  in  the  first  case,  and,  said  amount  being 
remitted,  entered  Judgment  for  $1,567.38. 
The  proof  shows  that,  after  some  oral  nego- 
tiation between  the  parties,  the  defendants 
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gubmltted  to  the  company  the  following  writ- 
ten proposition: 

"Chicago,  April  30, 1880.  The  Beaman  Ma- 
chine Co.,  55th  and  Stewart  Ave.,  Chicago— 
Gentlemen:  Please  make  the  following  cast- 
ings for  us  from  our  patterns  furnished  here- 
with, viz.:  Five  (6)  pulley  shaft  stands,  pat- 
tern No.  304;  ten  (10)  crank  shaft  caps,  pat- 
tern No.  406.  [The  document  proceeds  to 
enumerate  a  large  number  of  parts,  designed 
to  form  ijortlons  of  five  four-mold  brick  press- 
es, and  continues  as  follows:]  The  above  cast- 
ings to  be  fumiahed  and  fitted  as  per  draw- 
ings and  specifications  famished.  Please 
make,  with  the  above,  the  following  wrought- 
Iron  steel  pieces,  finished  and  fitted  as  per 
drawings  and  speciflcations:  [Here  follows 
the  enumeration  of  portions  of  five  four- 
mold  brick  presses.  The  document  then 
proceeds  as  follows:]  We  will  supply  the  fol- 
lowing parts,  which  please  finish,  when  nec- 
essary, aa  per  our  drawings:  [Then  follows 
an  enumeration  of  a  number  of  the  necessary 
parts  for  five  four-mold  brick  presses.]  AU 
of  the  above-mentioned  pieces  to  be  finished 
and  fitted  as  per  our  drawings  and  spedflca- 
tlons.     [Signed]    Chlsholm,  Boyd  &  White. 

"P.  S.  We  will  also  furnish  the  following 
castings  for  pieces  No.  401,  S02,  303,  410, 
319,  which  yon  will  please  finish,  where  nec- 
essary, as  per  drawings.  We  will  also  fur- 
nish cam  castings  No.  351,  352,  353,  finished 
and  fitted  to  gears." 

To  this  propoBitton  the  company  sent  the 
following  written  reply: 

"Chicago,  May  1,  1890.  Messrs.  Chlsholm, 
Boyd  &  White,  Adams'  Express  Bldg.,  Sixth 
Floor,  City— Gentlemen:  We  agree  to  furnish 
you  material  and  labor  for  five  four-mould 
brick  machines  as  fcrilows,  viz.:  Machinists, 
50  cents  per  hour;  helpers,  25  cents  per  hour; 
pattern  makers,  50  cents  per  hour;  black- 
smiths, 80  cents  per  hour;  castings,  2%  cents 
per  pound,  without  labor;  brasses;  Iron  for- 
ging, 3^  cents  per  pound,  without  labor;  ham- 
mered steel  shafting,  4^^  to  4i^  cents  per 
pound;  rolled  steel  shafting,  3  to  3^  cents 
per  pound.  Very  truly  yours,  Beaman  Ma- 
chine Company,  J.  M.  Johnson,  Secretary." 

Jesse  Cox,  for  appellants.  Farson  &  Green- 
field and  D.  J.  Schuyler,  for  appellees. 

MACRUDER,  J.  (after  stating  the  facts). 
These  cases  were  tried,  by  agreement,  before 
a  Judge  of  the  siqierlor  court  of  Cook  county, 
without  a  Jury.  No  propositions  were  sub- 
mitted by  eithar  side  to  the  trial  court,  to  be 
held  OS  law  in  the  decision  of  the  case. 
There  is,  therefore,  no  question  before  us  for 
our  consideration,  except  the  question,  here- 
after mentioned,  as  to  the  correctness  of  the 
ruling  of  the  trial  court  in  the  admission  of 
certain  evidence.  Bank  v.  HaskeU,  124  111. 
587,  17  N.  E.  59.  Upon  all  other  points  we 
must  assume  that  the  trial  court  ruled  the 
law  cori-ectiy,  and  the  decision  of  the  appel- 
late court   conclusively   determines   that  it 


ruled  the  facts  correctly.  Miller  v.  People, 
156  DL  113,  39  N.  B.  477;  Bank  v.  Le  Moyne. 
127  m.  253,  20  N.  E.  45. 

Upon  the  trial  below  the  plaintifCs  were 
permitted  to  introduce  in  evidence  the  books 
of  account  of  the  Beaman  Machine  Com- 
pany, over  the  objection  of  the  defendants, 
to  which  ruling  exception  was  duly  taken. 
The  evidence  shows  the  following  mode  of 
keeping  account  of  the  time  spent  in  work 
upon  the  machines:  Each  workman,  at  the 
end  of  each  day,  made  out  a  time  check  or 
slip  in  his  own  handwriting,  stating  therein 
the  number  of  the  piece  he  liad  worked  up- 
on, and  the  number  of  hours  he  had  worked 
thereon  during  the  day.  At  the  close  of  the 
day  he  dropped  this  time  slip  into  a  locked 
box,  arranged  like  a  letter  box,  in  the  tool 
room  of  the  shop.  The  next  morning  the 
foreman  of  the  shop  took  these  time  slips 
out  of  the  box,  checked  them  over,  wait  to 
see  the  workman  who  made  the  slip  if  any* 
thing  was  wrong  about  It,  marked  the  slips 
"Approved"  which  were  found  to  be  correct, 
and  then  turned  them  over  to  the  bookkeeper 
in  the  usual  way.  The  bookkeeper,  on  the 
same  day  or  the  foUowing  day,  made  a  traiw 
scrlpt  of  these  tickets  or  time  slips  into  a 
book  called  the  "time  book";  the  entries 
therein  showing  the  number  of  the  piece  of 
machinery  worked  niwn,  the  name  of  the 
workman,  and  the  amount  of  the  time.  During 
the  time  when  the  work  was  done  upon  these 
brick  machines,  frcsu  the  early  part  of  May, 
1890,  to  the  early  part  of  Decemb^,  1880, 
the  entries  In  the  time  book  were  made  by 
two  bookkeepers.  When  the  books  were  in- 
troduced, these  bookkeepers  were  placed  up- 
on the  stand  and  swore  that  the  Kitries  in 
the  time  liook  were  correct;  that  such  en- 
tries were  a  correct  transcript  of  the  tickets, 
and  for  the  work  done  in  the  shop,  as  shown 
by  the  tickets;  that  the  entries  were  made 
from  the  tickets  made  out  by  the  men  In 
the  shop,  and  generally  handed  to  the  book- 
ke^ter  by  the  foreman  the  next  morning; 
that  the  tickets  were  examined  by  the  book- 
keepers, and  when  any  errors  were  found, 
they  were  corrected  by  the  foreman  and  the 
bookkeeper  before  the  entries  were  made  in 
the  book.  The  foremen  who  had  charge  of 
the  workmen  during  the  progress  of  the  work 
upon  the  machines,  and  who  examined  and 
approved  of  the  tickets  or  time  slips,  were 
also  put  upon  the  stand,  and  swore  to  their 
signatures  upon  the  time  slips;  that  they 
had  looked  them  over,  and  had  superintend- 
ed the  men,  and  had  had  charge  of  thdr 
work;  that  the  tickets,  turned  in  for  the 
work,  as  signed  and  approved  by  them,  were 
correct,  and  correctly  represented  the  time; 
and  that  the  work  specified  on  the  tickets  was 
done.  Some  5,000  of  these  original  tickets 
were  brought  into  court  during  the  trial  of 
the  cases  below,  and  it  sufficiently  appears 
that  they  were  considered  as  being  intro- 
duced in  evidence.  One  of  the  foremen  te». 
tifled  that  he  bad  examined  them  all  caie- 
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fully  on  tbe  morning  of  the  day  on  which 
he  testified.  Before  the  trial  they  were  care- 
fully examined  by  the  bookkeeper  of  appel- 
lants In  the  presence  of  the  bookkeeper  of  ap- 
pellees; and,  a  short  time  before  the  trial, 
Kutsche,  the  president  of  the  machine  com- 
pany, and  Molllter,  one  of  Its  bookkeepers, 
checked  over  the  entries  In  the  time  book 
from  the  tickets,  and  found  only  about  10 
entries,  out  of  some  5,000,  for  which  there 
were  not  corresponding  tickets.  It  appears, 
from  the  eyldence,  that  the  foremen  or  su- 
perintendents employed  by  the  machine  com- 
pany not  only  superintended  the  workmen, 
but  actually  worked  with  them  upon  the  mar 
chines  during  their  constractlon,  thus  haying 
an  opportnnity  to  see  what  work  was  done. 
Bntries  were  made  upon  the  time  book  of 
the  work  thus  done  by  the  foremen-,  but  these 
entries,  amounting  to  more  than  $1,400,  were 
excluded  by  the  trial  court  from  the  amount 
claimed  by  the  plaintlfPs  below,  on  the  ground 
that  the  contract  did  not  provide  for  any  pay- 
ment for  the  time  of  the  foremen. 

The  appellants  had  In  their  service  a  su- 
perintendent, named  Reverette,  who  bad  su- 
perintended the  constractlon  of  at  least  100 
brick  presses  for  them;  and  by  arrangement 
between  the  parties  Reverette  went  to  the 
Bhop  of  appellees,  and  watched  the  progress 
of  the  work,  and  had  a  general  oversight 
over  it;  and  it  was  his  duty  to  see  that  the 
work  was  properly  done.  He  was  there  two 
or  three  days  In  each  we^  and  consulted 
with  the  foremen,  and  gave  directions,  but 
made  no  complaint  to  appellees  as  to  the  time 
of  the  workmen,  or  as  to  the  mode  of  doing 
the  work,  and  accepted  the  machines  when 
completed.  There  was  evidence,  introduced 
by  the  app^ants  themselves,  tending  to  show 
that  the  custom,  in  machine  shops  where  such 
brick  presses  were  constructed,  was  to  pro- 
vide the  m«»  with  time  slips  for  the  entry 
thereon  of  their  time,  and  to  have  the  same 
approved  by  the  foremen,  and  altered  by  the 
bookkeepers,  in  the  same  way  which  was 
ad<9ted  by  the  appellees,  as  above  stated. 
The  proof  shows  that  the  cost  of  the  five  ma- 
chines, according  to  the  bills  presented  by 
appellees  to  appellants,  was  more  than  $10,- 
000,  and  that  appellants  paid,  from  time  to 
time,  more  than  $5,300  upon  the  bills,  besides 
.-tving  the  bill  of  exchange  for  $1,824,  which 
was  not  paid,  and  went  to  protest.  One  of 
the  bills,  for  over  $2,000,  was  presented  in 
June,  and  another,  for  over  $3,000,  in  August 
Blill  •*  were  afterwards  rendered  from  time  to 
time.  No  objections  were  made  to  them,  al- 
though the  bookkeeper  of  appellants  several 
times  stated  to  appellants  that  he  considered 
the  bills  rather  large,  and  upon  the  receipt  of 
them  appellants  entered  them  in  their  books, 
—first  in  the  daybook,  as  invoices  received, 
giving  dates  and  amounts,  and  then  carrying 
the  entries  through  the  Journal  to  the  ledger. 
Between  September  2  and  October  2,  1890, 
the  bookkeeper  of  appellants  balanced  the  ac- 
count upon  their  ow«  ledger,  and  showed  a 


balance  of  over  $4,000  dde'at  that  time  to  ap- 
pellees. Three  of  the  machines  were  deliv- 
ered to  the  appellants.  When  tbe  last  two 
machines  were  finished  and  ready  for  deliv- 
ery, the  appellants  were  notified  of  that  fact; 
but  the  president  of  the  machine  company  de- 
manded payment  of  the  balance  due  upon 
the  account  before  surrendering  the  poasos- 
sion  of  the  machines.  Tbe  evidence  tends  to 
show  that  appellants  then  made  no  objec- 
tion to  the  amount  claimed,  but  stated  that 
they  had  no  money,  and  that,  if  they  weie 
aUowed  to  have  the  machines,  they  would 
sell  them,  and  pay  for  them  out  of  the  t»o- 
ceeds  of  the  sales.  Subsequently  appellants 
replevied  the  two  machines  from  the  appd- 
lees. 

We  think  that  the  books  were  properly  ad- 
mitted in  evidence  In  connection  with  proof 
of  the  facts  and  circumstances  already  de- 
tailed. Their  mere  admission  was  not  a  de- 
termination of  the  weight  to  which  they 
were  entitled  as  eyldence,  and  it  was  the 
privilege  of  the  appellants  to  attadL  their  re- 
liability by  any  legitimate  testimony  tending 
to  show  their  Incorrectness.  It  is  claimed 
by  the  appellants  that  the  workmen  who  did 
the  work  on  the  machines,  and  made  out  tlie 
time  slips,  should  have  been  produced,  and 
asked  whether  they  actually  worked  as  many 
hours  as  were  indicated  upon  the  slips.  This, 
certainly,  would  have  been  the  best  evidence 
upcHi  the  subject;  but  it  is  easy  to  see  that, 
upon  the  trial  of  a  case  like  this  occurring 
long  after  the  transactions  denoted  by  the 
entries,  it  might  not  be  possible  to  find  the 
men  who  made  the  slips.  The  books  them- 
selves were  accompanied  by  the  testimony 
of  the  bookkeepers  who  made  the  entries 
that  such  entries  were  correctly  made  from 
the  time  slips,  and  by  the  testimony  of  the 
foremen,  who  superintended  the  work  as 
done,  and  did  a  part  of  it  themselves,  that 
the  time  slips  were  correct,  and  that  the 
work  represented  thereby  was  actually  done. 

The  entries  in  the  accoxmt  book,  or  book  of 
original  entries,  may  be  proved  by  the  clerk 
who  made  them,  if  he  Is  alive,  and  can  be 
produced.  In  order  to  make  the  bo<dc  ad- 
missible, it  is  necessary  that  the  entries 
therein  should  have  been  made  in  the  ordi- 
nary course  of  business,  by  a  person  whose 
duty  it  was  to  make  them,  and  that  they 
should  have  been  made  contemporaneously 
with  the  doing  of  the  work  for  which  the 
charges  are  made,  so  as  to  form  a  part  of 
the  res  gestse.  House  v.  Beak,  141  EL  200, 
30  N.  B.  1065.  The  time  slips  were  made  on 
the  day  the  work  was  done  so  far  as  they 
were  made  by  the  workmen,  and  on  the 
morning  after  the  work  was  done  so  far  as 
they  bore  the  signatures  and  marks  of  ap- 
proval of  the  foremen,  and  they  were  tran- 
scribed into  the  time  book,  as  a  general  thing, 
on  the  day  after  the  work  was  done.  Wheth- 
er, therefore,  the  time  book  or  the  time  slips 
be  regarded  as  containing  the  original  en- 
tries, they  were  made  so  near  the  time  of  the 
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actual  performance  of  tbs  work  as  to  be 
Justly  regarded  as  forming  a  part  of  the  res 
gestae.  It  must  be  remembered  that  the 
time  slips  were- examined  and  compared  by 
the  foremen,  and  were  mailced  " Approved" 
by  them,  and  contained  their  signatures, 
and  to  that  extent  were  made  as  much  by 
them  as  by  the  workmen.  The  time  slips 
not  only  contained  memoranda  made  by  the 
workmen,  but  also  memoranda  made  by  the 
foremen.  Hence,  there  was  testimony  by 
the  parties  maUng  the  time  slips  as  well  as 
by  the  parties  making  the  entries  in  the  time 
book.  Where  the  clerk  who  makes  the  en- 
tries has  no  knowledge  of  their  correctness, 
but  makes  them  as  the  items  axe  furnished 
by  another,  it  is  essential  that  the  party  fur- 
nishing the  items  should  testify  to  their  cor- 
rectness, or  that  satisfactory  proof  thereof,— 
such  as  the  transactions  are  reasonably  sus- 
ceptible of,— from  other  sources,  should  be 
produced.  House  t.  Beak,  supra.  Here  the 
foremen,  who  furnished  the  items  to  the 
boolikeepers,  testified  to  their  correctness. 
If  their  knowledge  of  the  work  done  was  not 
as  full  and  complete  as  the  knowledge  of  the 
workmen  themselves,  yet,  as  they  superin- 
tended the  doing  of  the  work,  and  participated 
In  its  perfonnance,  their  testimony  was  such 
satisfactory  proof  of  the  correctness  of  the 
items  as  the  transactions  were  reasonably 
susceptible  of. 

Besides  the  requirement  that  the  entries 
should  have  been  made  in  the  usual  and  reg- 
ular course  of  business  in  order  to  Justify 
the  admission  of  the  books,  it  is  also  neces- 
sary that  the  books  should  have  been  fairly 
and  honestly  kept.  House  t.  Beak,  supra. 
It  Is  claimed  that  the  books  introduced  In 
this  case  did  not  meet  these  requirements, 
because  some  entries  were  made  thel-ein  for 
which  there  were  no  corresponding  time 
slips,  and  because  some  entries  of  a  late  date 
preceded  others  of  an  eariier  date.  The  tes- 
timony explained  this  matter  in  such  a  way 
that  the  facts  referred  to  cannot  be  regarded 
as  discrediting  the  books.  In  order  to  com- 
plete the  machines  as  early  as  possible,  the 
foremen  and  an  assistant  foreman  woiked 
upon  the  machines  as  ordinary  machinists. 
No  chaiKe  was  originally  made  upon  the 
books  for  the  time  thus  spent  In  work  by 
the  foremen;  but  afterwards  it  was  conclud- 
ed that  charges  should  be  made  for  this 
work,  npon  the  ground  that  it  was  work  upon 
the  machines,  and  not  the  ordinary  woik  of 
supervision  and  superintendence  done  by 
foremen,  and  consequently  entries  were  made 
upon  the  books  representing  this  kind  of 
work.  All  these  entries,  however,  were 
stricken  out  by  the  lower  courts,  and  are  not 
embraced  in  the  Judgments  brought  here  for 
review.  We  see  nothing  to  indicate  that 
these  entries  were  fraudulently  or  dishonest- 
ly made,  although  made  somewhat  out  of  the 
regular  order.  There  is  evidence  tending  to 
show  that  Bach  charges  were  honestly  be- 
lieved to  be  legitimate  and  proper.    It  is  not 


necessary  for  us  to  determine  whether  they 
were  property  excluded  or  not,  no  cross  er- 
rors being  assigned  as  to  them.  The  fact 
that  a  book  of  account  Introduced  in  evidence 
contains  some  entries  whidi  are  not  original 
entries  forms  no  objection  to  receiving  the 
book  as  evidence  of  other  entries  which  are 
regularly  made,  it  appearing  that  the  entries 
generally  have  been  made  at  proper  times. 
Wollenweber  v.  Ketterliniis,  17  Pa,  St  38». 

It  is  also  urged  that,  where  a  plaintiff  re- 
lies upon  his  own  book  of  accounts,  compos- 
ed of  many  items,  it  must  appear  that  some 
of  the  goods  were  delivered  contemporane- 
ously with  the  entries  made  by  the  clerk,  and 
that  persons  dealing  with  the  plaintiff  had 
settled  by  the  books,  and  found  them  cor- 
rect. House  V.  Beak,  supra.  If  the  require- 
ments as  to  dellveilea  of  goods  have  any  a^ll- 
cation  to  charges  for  amounts  of  work  done 
on  particular  machines  under  a  special  con- 
tract, it  may  be  said  that  much  of  the  time 
indicated  by  the  entries  in  the  time  book 
here  is  proven  to  have  been  actually  spent 
In  work  upon  the  brick  machines.  It  is  not 
seriously  denied  that  the  entries  represent 
work  actually  done,  but  it  is  claimed  that 
more  time  was  consumed  in  the  making  of 
the  machines  than  was  necessary.  It  also 
appears  that  bills  for  work  done  upon  these 
machines  to  the  amount  of  more  than  ^,300, 
which  biUs  were  mere  transcripts  from  the 
books  of  appellees,  were  settled  and  paid  by 
the  appellants,  who  thereby  recognized  the 
correctness  of  the  entries  to  the  extent  of 
such  payments.  It  appears  here  that  the 
appellants  themselves  were  manufacturers  of 
the  kind  of  brick  machines  which  they  em- 
ployed appellees  to  construct  They  must  be 
presumed  to  be  familiar  with  the  usual 
course  of  business  in  such  occupations.  While 
usages  of  trade  cannot  be  set  up  to  contra- 
vene established  rules  of  law,  or  to  vsuy  the 
terms  of  an  express  contract,  yet  all  con- 
tracts made  in  the  ordinary  course  of  busi- 
ness, without  particular  stipulations  express 
or  Implied,  are  presumed  to  be  made  in  ref- 
erence to  any  existing  usage  or  custom  re- 
lating to  such  trade,  and  the  persons  dealing 
therein  will  be  held  as  intending  that  the 
business  should  be  conducted  according  to 
such  general  usage  and  custom.  Lonergau 
V.  Stewart  55  ILL  44;  Samuels  v.  Oliver,  130 
ni.  73,  22  N.  E.  499;  BaUroad  CJo.  v.  Inger- 
soll,  65  ni.  390;  Greenl.  Ev.  (15th  Ed.)  H 
115-117,  120,  292;  Barnard  v.  KeUogg,  10 
WalL  383. 

Where  there  is  original  evidence  that  la- 
borers were  employed,  and  that  their  time 
was  correctly  reported  by  persons  having 
personal  knowledge  of  the  facts,  and  that 
these  reports  were  made  in  the  ordlnaty 
coarse  of  business,  and  In  accordance  with 
the  dul7  of  the  persons  making  them,  and  lu 
point  of  time  were  contemporaneous  with 
the  transactions  to  which  the  reports  relat- 
ed, and  where  this  original  evidence  is  com- 
bined with  proof  by  the  person  receiving  the 
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reports  that  he  correctly  entered  them  as  re- 
ported iB  the  time  book,  in  the  usual  course 
of  his  business  and  duty,  the  entries  so 
made  are  admissible  as  evidence  to  show  the 
amount  of  work  done.  Mayor,  etc.,  of  New 
York  City  v.  Second  Ave.  B.  Co.,  102  N.  Y. 
572,  7  N.  E,  905;  In  re  McGoldrick  v.  Trap- 
hagen,  88  N.  Y.  334;  Ldttle  Rock  Granite  Co. 
V.  Dallas  Co.,  13  C.  C.  A.  620,  66  Fed.  522; 
RedUch  V.  Bauerlee,  98  BL  134.  In  a  re- 
cent case,  where  the  action  was  for  work 
done,  the  time  cards  of  plalntifli's  workmen 
were  held  to  be  admissible,  where  the  fore- 
man who  made  them  stated  that  it  was  a 
part  of  his  duty;  that  each  day  he  noted  the 
time  of  each  man  on  a  slip  of  paper,  and  on 
the  next  morning  transcribed  the  time  from 
the  slips  to  the  time  cards,  and  destroyed 
the  slips;  and  that  the  time  entered  on  the 
slips  was  correct,  and  was  correctly  tran- 
scribed on  the  cards.  Van  Wle  t.  Loomls 
(Sup.)  28  N.  Y.  Supp.  803;  RedUch  t.  Bauer- 
lee, supra.  The  judgments  of  the  appellate 
court  are  affirmed.     Affirmed. 


<159  III.  654) 

SHUi/rs  T.  SHui/rs.i 

(Supreme  Court  of  IllinoiB.     Oct.  11,  1895.) 

Findings  of  Fact — Review — Dsbd— Demvbbt — 
Ci/>ui>  on  Title. 

1.  Findings  by  the  trial  court  on  questiong 
of  fact  will  not  be  disturbed  on  appeal,  unless 
there  is  palpable  error. 

2.  On  an  issue  as  to  the  delivery  in  escrow 
by  a  father  of  deeds  to  children  by  a  former 
wife  of  their  portion  of  the  estate,  there  was  evi- 
dence that  the  grantor  UAA  the  notary  before 
whom  they  were  executed  that,  as  long  as  he 
lived,  he  was  going  to  leave  them  with  D.,  who 
had  a  good  safe,  where  they  could  be  kept  safe- 
ly, and  if  he  wanted  them  at  any  time  he  could 
get  them;  that  the  grantor,  some  little  time  aft- 
erwards, delivered  them  to  D.,  on  what  condi- 
tions'was  not  shown;  that  the  father  subse- 
quently sold  part  of  the  land,  got  back  the  deeds, 
and  destroyed  them.  Held,  no  sufficient  delivery 
to  pass  title. 

3.  Where  a  bill  claiming  title  under  a  de- 
stroyed deed  was  dismissed  for  want  of  prosecu- 
tion, and  the  proceedings  appear  on  record,  it 
constitutes  a  cloud  on  the  owner's  title. 

Appeal  from  circuit  court.  Cook  county; 
M.  F.  Tnley,  Judge. 

Action  by  Elizabeth  Shnlts  against  Jeffer- 
son Shults  to  remove  a  cloud  from  title. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

At  the  November  term,  1892,  of  the  circuit 
court  of  Cook  county,  a  bill  in  chancery  was 
filed  by  appellee  against  appellant,  seeking 
to  remove  a  cloud  and  quiet  title  to  lots  4 
and  5,  block  26,  and  lots  1,  2,  8,  and  4,  In 
block  27,  Ravenswood  subdivision  of  part  of 
the  N.  E.  %  of  the  S.  B.  %  of  section  18,  and 
part  of  section  17,  In  township  40  N.,  range 
14  E.  of  3d  P.  M.,  In  Cook  county.  The  bill 
alleges  the  former  ownership  of  this  property 
by  Josiah  3.  Shults,  the  deceased  husband  of 
appellee,  and  that  he  died  in  Jnly,  1884,  leav- 

1  Behearing  denied  March  10,  1896. 


Ing  a  last  will  and  testament,  in  and  by 
which  he  devised  to  her  all  his  real  estate  in 
fee;  and  that  she  is  now  the  owner  of  said 
premises,  which  are  vacant  and  nnoccupied. 
It  is  alleged,  in  the  bill,  that  hi  March,  1888, 
appellant,  who  was  a  son  of  Josiah  J.  Shults 
by  a  former  marriage,  had  filed  in  the  circuit 
court  of  Cook  county  his  bill  in  chancery, 
against  appellee  and  others,  charging  that 
Josiah  J.  Shults,  in  his  lifetime,  had  executed 
a  deed  for  these  premises  to  appellant,  and 
delivered  It  in  escrow  to  one  ^ilo  C.  Dewey, 
and  praying  that  his  title  be  established,  etc.; 
that  this  latter  bill  had  been  dismissed  for 
want  of  prosecution,  and  without  any  decree 
on  its  merits.  Appellee  alleges  that  the  al- 
legations in  that  bill  were  untrue,  but  that, 
by  reason  of  its  having  been  filed  and  not 
disposed  of  on  its  merits,  the  proceedings  ap- 
pear on  all  abstracts  of  title,  and  are  a 
cloud  thereon,  which  tends  to  depreciate 
her  title,  and  Interfere  with  a  sale  of  the 
premises.  The  bills  prays  that  the  proceed- 
ings in  said  former  case  be  set  aside,  an- 
nulled, and  declared  of  no  effect.  The  an- 
swer of  Jefferson  Shults  denied  that  appellee 
was  the  owner  of  this  property,  but  set  forth 
that,  in  1882,  his  father  executed  to  him  a 
deed  for  lots  1,  2,  3,  and  4,  In  block  27,  above 
described,  which  he  placed  in  the  hands  of 
Dewey,  to  be  delivered  after  the  death  of 
grantor,  but  that  appellee  secured  possession 
of  the  deed  and  destroyed  It  Appellant  also 
exhibited  his  cross  bill,  setting  up  these 
facts,  and  asking  affirmative  relief.  Appel- 
lee filed  her  answer  to  this,  denying  the  mar 
terlal  allegations,  and  setting  up,  also,  the 
defense  of  possession  under  claim  and  caior 
of  title  for  seven  years,  and  payment  of  tax- 
es, and  laches  on  the  part  of  appellant  Tbe 
testimony,  as  produced  before  the  chancellor, 
was  in  the  form  of  deposittons,  and  also  of 
witnesses  introduced  and  heard  In  open 
court  and  tended  to  establish  about  the  fol- 
lowing facts:  In  February,  1882,  Josiah  J. 
Shults,  then  about  75  years  of  age,  and  re- 
siding near  Piano,  called  in  J.  H.  Jenks,  a 
notary  public,  and  instructed  him  to  make 
certain  division  deeds  of  his  property  to  his 
children,  and  to  prepare  a  wUL  Each  of  his 
sons,  Jefferson,  Joel,  and  Levi,  was  then 
occupying  a  farm,  the  title  of  which  was  in 
the  father.  Deeds  were  executed  to  each  of 
them,  respectively,  and  also  a  deed  to  Jeffer- 
son, the  appellant  for  some  Wisconsin  land. 
Of  the  12  lots  in  Ravenswood,  part  of  which 
are  in  controversy,  4  lots  were  deeded  to 
each  son,  and  executed  by  Josiah  J.  Shults 
and  appellee,  his  wife.  Josiah  Shults  was 
in  poor  health  at  that  time,  and  did  not  ex- 
pect to  live.  He  stated  to  the  notary  that 
he  was  going  to  leave  them,  as  long  as  he 
lived,  with  one  Milo  C.  Dewey,  who  was  to 
be  one  of  the  executors  of  his  will;  that  he 
was  leaving  them  there  for  safe-keeping,  as 
Dewey  had  a  good  safe,  and  when  he  died 
they  could  be  put  on  record  for  each  of  them, 
and,  if  he  wanted  them,  he  could  get  them 
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at  any  time.  Dewey  Is  not  a  witness  In  the 
case,  but  it  sufficiently  appears,  from  the  tes- 
timony of  Jenks,  that  they  were  left  with 
Dewey,  but  under  what  arrangements  or 
conditions,  further  than  as  above  indicated. 
Is  not  shown.  Appellant  states  that,  in  No- 
vember, 1882,  he  was  handed  the  deed  to  the 
Wisconsin  land  by  Dewey,  who  stated  that 
his  father  desired  him  to  have  it  then;  that 
Dewey  stated  that  he  had  the  other  deeds  In 
Ills  possession,  locked  in  his  safe,  and  was  to 
deliver  them  after  the  death  of  appellant's 
father.  Appellant  also  says  that,  in  Feb- 
ruary, 1882,  he  had  a  conversation  with  his 
father,  who  said  that  he  had  executed  deeds 
to  him  of  the  Illinois  and  Wisconsin  farms 
and  the  four  Bavenswood  lots,  and  that  they 
were  given  to  Dewey  to  be  handed  to  appel- 
lant after  his  father's  death.  This  is  contra- 
dicted by  Levi  Shults,  who  says  that,  on  the 
day  of  his  father's  burial,  in  a  conversation 
with  appellant,  witness  told  him  that  deeds 
to  the  Ravenswood  lots  had  been  made,  and 
appellant  told  him  that  was  the  first  be  had 
known  of  such  deeds  having  been  executed. 
It  sufficiently  appears,  however,  that  the 
deeds  remained  in  Dewey's  safe  for  about 
two  years,  and  during  this  time  Josiah  Shults 
manifested  some  dissatisfaction  with  the  set- 
tlement he  had  made,  and  had  been  trying  to 
dispose  of  the  Ravenswood  property.  He 
took  the  deeds  and  his  will  from  Dewey's 
safe  to  his  house.  About  this  time  he  sold 
two  of  the  Ravenswood  lots,  and  expressed 
the  opinion  that  this  interfered  with  the  di- 
vision he  had  made,  and  would  necessitate  a 
change.  On  the  same  day  he  got  them  from 
Dewey  he  expressed  his  dissatisfaction  with 
his  former  arrangement  or  settlement,  and 
said  be  was  going  to  destroy  them,  and  ap- 
p^ee,  on  coming  into  the  room  where  he 
was  looking  over  his  papers,  found  torn  pa- 
pers on  the  floor,  and  at  her  husband's  direct 
tion  she  burned  them.  In  May,  1884,  the  son 
Levi  says  his  father  told  him  he  had  destroy- 
ed these  deeds.  The  will  and  deeds  not 
burned  were  thereafter  kept  at  his  house, 
and  remained  there  nntU  the  death  of  Joslah 
Shults  in  July,  1884.  An  examination  of  the 
box  in  which  they  were  kept  disclosed  the 
will  and  deeds  for  the  respective  farms,  but 
the  three  deeds  for  Ravenswood  property 
were  missing.  Subsequent  to  the  execution 
of  these  deeds,  and  the  depositing  with  Dew- 
ey, it  appeared  that  Joslah  Shults  had  fre- 
quently nrged  his  agent  in  Chicago  to  try 
and  make  sale  of  these  lots,  and  that  two 
of  them,  which  were  a  part  of  those  named 
In  the  deed  to  his  son  Levi,  were  sold.  He 
told  this  agent  that  the  sale  would  disar- 
range his  division,  and  that  he  was  going  to 
take  them  up,  and  make  it  some  other  way. 
The  circDlt  court,  on  hearing,  found  that  the 
deeds  were  never  delivered  to  Dewey  in  es- 
crow, but  merely  for  safe-keeping;  that  the 
grantor  always  retained  control  over  them, 
and  there  was  no  delivery  to  the  grantees; 
and  that  Josiah  J.  Shults  subsequently  volun- 
v.48N.B.no.8— 51 


tartly  destroyed  them.  The  court  tbereuixm 
dismissed  the  cross  bill  of  appellant  for  want 
of  equity,  and  granted  the  relief  prayed  for 
in  the  original  bUL  To  reverse  this  decree 
of  the  circuit  court,  the  appeal  in  this  case  is 
prosecuted. 

Obas.  Wheaton,  for  appellant  G.  H.  Har- 
ris, for  appellee. 

PHILUPS,  J.  (after  stating  the  facts). 
The  most  important  question  arising  on  this 
record  is  whether  the  deeds  to  the  property  in 
question  were,  after  their  execution,  deliv- 
ered by  the  grantor  to  a  third  person  in  es- 
crow, and  to  be  by  him  delivered  to  the  gran- 
tees after  the  death  of  the  grantor.  If  the 
grantor,  by  his  act  of  delivery,  loses  all  con- 
trol over  the  instrument,  and  by  it  the  gran- 
tee is  to  become  possessed  of  the  estate,  then 
there  Is  a  sufficient  delivery.  Bryan  v. 
Wash,  2  Gilman,  55T;  Cllne  v,  Jones,  111 
HI.  563.  The  question  is  to  t>e  determined, 
largely,  by  the  Intention  of  the  grantor, 
which  may  be  ascertained  by  his  acts  and 
declarations,  and  by  the  circumstances  at- 
tending the  execution  of  the  deed  and  the 
delivery  to  a  third  party.  Masterson  v. 
Cheek,  28  111.  72;  Walker  v.  Walker,  42  lU. 
311.  In  Byars  v.  Spencer,  101  111.  429,  it  Is 
said:  "The  question  as  to  what  acts  are 
necessary  to  constitute  a  sufficient  delivery 
to  render  a  deed  operative,  and  to  pass  title 
to  the  land,  has  been  a  subject  of  much  dis- 
cussion in  this  court  It  may  be  delivered  to 
a  grantee  or  to  his  agent,  nor  Is  any  par- 
ticular form  or  ceremony  necessary  to  consti- 
tute a  sufficient  delivery.  It  may  be  by  acts 
or  words,  or  both,  or  by  one  without  the  oth- 
er; but  what  is  said  or  done  must  clearly 
manifest  the  intention  of  the  grantor  and  of 
the  grantee  that  the  deed  sliall  at  once  be- 
come operative,  and  that  the  grantor  loses 
all  control  over  it"  The  question  of  deliv- 
ery is  one  both  of  law  and  of  fact  From 
the  detail  of  such  facts  and  attending  cir- 
cumstances Is  to  be  determined  the  legal 
question  as  to  whether  such  acts  and  dec- 
larations constitute  a  legal  delivery.  It  Is 
said,  in  a  case  like  this,  the  law  makes 
stronger  presumptions  in  favor  of  the  deliv- 
ery of  the  deed  than  In  an  ordinary  case 
of  bargain  and  sale,  for  the  reason  that  It 
was  an  attempt  on  the  part  of  the  grantor 
to  make  a  voluntary  settlement  That  there 
are  stronger  presumptions  in  such  cases  has 
frequently  been  recognized  by  this  court. 
Bryan  v.  Wash,  supra;  Reed  v.  Douthlt  62 
111.  348;  Walker  v.  Walker,  supra;  Cllne 
V.  J<»ies,  supra.  Such  settlements,  fairly 
made,  are  binding  on  the  grantor,  unless 
there  be  clear  and  decisive  proof  that  he 
never  parted  or  intended  to  part  with  the 
possession  of  the  deed.  And,  even  If  he  re- 
tained it,  the  weight  of  authority  Is  decided- 
ly in  favor  of  its  validity,  unless  there  be 
other  circumstances  besides  the  mere  fact 
of  his  retaining  to  show  that  it  was  not 
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iatended  to  be  absolnte.  Souverbye  t.  Ar- 
dem,  1  Johns.  Ob.  240;  Bunn  v.  Winthrop,  Id. 
329;  Scrugham  v.  Wood,  15  Wend.  545;  OUs 
V.  Beckwlth,  49  111.  121;  Cllne  v.  Jones,  su- 
pra; Perry,  Trusts,  §  103.  It  follows,  there- 
fore, as  heretofore  stated,  that  the  Intention 
of  the  grantor  is  the  controlling  element 

There  are  some  disputed  questions  of  fact 
in  the  record.  The  testimony  was  in  a  large 
degree  oral,  and  heard  by  the  chancellor  in 
open  court;  and,  as  we  have  frequently  said, 
where  such  is  the  case,  we  will  not  disturb 
the  decree  of  the  trial  court,  in  so  far  as  it 
determines  questions  of  fact,  unless  there 
is,  in  the  finding  of  the  trial  court,  palpable 
error.  Baiter  v.  Bockabrand,  118  111.  365, 
8  N.  E.  456;  Johnson  v.  Johnson,  125  111. 
610,  16  N,  B.  891;  Ooarl  t.  Olsen,  91  m.  277; 
Towle  V.  Wadsworth,  147  lU.  80,  30  N.  B. 
G02,  and  35  N.  E.  73.  In  the  absence  of  the 
testimony  of  the  custodian  who  had  posses- 
sion of  these  deeds  for  a  time,  it  is  largely 
a  matter  of  presumption  as  to  what  direc- 
tions were  giyen  at  the  time  the  deeds  were 
deposited  by  the  grantor,  or  nnder  what  cou- 
ditions  or  instructions  they  were  placed 
with  Dewey,  the  custodian.  Considering  all 
the  attending  circumstances,  and  the  fa.ct 
that  they  were  afterwards  taken  away  by 
Shnlts,  the  grantor,  and  were  subsequently 
destroyed  by  him,  it  was  not  error  for  the 
trial  court  to  reach  the  conclusion  it  did, 
that  there  was  no  Intention  on  the  part  of 
the  grantor  to  lose  control  of  the  deeds,  nor 
ttiat  they  should  become  (iterative  and  ef- 
fective so  as  to  pass  title.  On  the  contrary, 
it  is  apparent  that  the  deeds  were  left  for  a 
time  with  Dewey  because  of  the  conyenlence 
for  safe-keeping.  The  facts  that  the  gran- 
tor, during  tills  time,  continued  to  ezerdse 
acts  of  ownership  and  authority  over  the 
premises,  and  that,  during  this  time,  he  also 
sold  a  portion  of  it,  and  proposed  to  sell 
the  remainder,  are  inconsistent  with  the 
theory  of  an  intentional  delivery,  operative 
and  effectual  to  pass  title  to  appellant.  In 
the  case  of  Stinson  v.  Anderson,  96  111.  37;^ 
the  grantor,  prior  to  his  second  marriage, 
executed  a  deed  to  the  children  of  his  for- 
mer marriage  for  certain  lands,  and  left 
it  with  the  magistrate  before  whom  it  was 
aclcnowledged  to  be  delivered  to  them  aft- 
er his  death.  At  the  time  it  was  left,  he 
said  to  the  magistrate:  "I  want  you  to  take 
it,  and  take  care  of  this  deed  for  me.  If 
I  want  it,  I  will  caU  and  get  it.  If  I  die, 
or  anything  serious  should  happen  to  me, 
I  want  you  to  deliver  it  to  my  children, 
if  of  age.  If  they  are  not  of  age,  then 
to  deliver  it  to  their  guardian;  for  I  want 
my  three  children  to  have  the  benefit  of 
their  mother's  labor."  Afterwards  the  gran- 
tor mortgaged  the  land  to  secure  borrow- 
ed  money.     After  his   death  the  qnestlML 


arose  whether  there  was  a  snfficient  delivery 
of  the  deed  to  the  magistrate  to  pass  title 
to  the  three  children.  This  court  held,  in 
that  case,  there  was  no  sufficient  legal  de- 
livery of  the  deed,  for  the  reason  a  future 
control  was  retained  over  it  by  the  grantor, 
and  these  subsequent  acts  Indicated  that 
the  delivery  to  the  magistrate  was  not  ab- 
solute, and  the  deed  should  not  pass  entire- 
ly beyond  his  control.  As  we  have  said,  it 
Is  not  apparent  from  this  record  as  to  the 
conditions  under  which  the  deeds  were  de- 
posited by  the  grantor  with  Dewey,  the  cus- 
todian. After  the  deeds  were  executed  be- 
fore the  notary  public,  it  appears  It  was 
some  short  time  before  they  were  left  with 
Dewey,  the  costodian;  and  the  grantor 
might  easily  have  changed  his  mind,  after 
his  conversation  with  the  notary,  as  to  the 
conditions  upon  which  he  intended  to  de- 
posit the  deeds  with  the  custodian.  It  is 
apparent,  from  an  examination  of  this  rec- 
ord, that  it  was  proper  for  the  circuit  court 
to  find  there  was  no  sufficient  delivery  of 
the  deeds  to  pass  title  of  the  lots  In  question 
to  appellant,  and  to  deny  relief  to  appel- 
lant on  his  cross  bill,  and  enter  the  decree 
dismissing  it 

It  is  said  that  even  though  this  be  true, 
the  original  bill  filed  by  appellee  does  not 
entitle  her  to  relief.  The  purpose  of  the 
original  bill  is  to  set  aside  a  cloud  upon  her 
tiUe.  In  Bigdon  v.  Shirk,  127  lU.  411,  19  N. 
B.  698,  it  is  said:  "A  cloud  is  said  to  be  the 
semblance  of  a  title,  either  legal  or  equitable, 
or  a  claim  of  an  interest  in  lands  appearing 
in  some  l^al  form,  but  which  is  in  fact  un- 
founded, or  which  it  would  be  inequitable 
to  enforce.  If  the  claim  sought  to  l>e  re- 
moved is  valid,  and  may  be  enforced,  either 
at  law  or  equity,  it  cannot  be  said  to  be  a 
cloud."  In  the  former  bill  filed,  in  which 
appellant  claimed  title  to  these  lots,  and 
which  was  dismissed  without  a  hearing  on 
its  merits,  the  allegations  therein  tended  to 
depreciate  the  title  of  appellee,  or  to  inter- 
fere with  the  sale  of  the  property  by  reason 
of  such  proceedings  appearing  upon  abstract 
of  title  thereto,  then  it  was  a  proper  subject 
for  Inquiry,  by  a  court  of  equity,  as  to  wheth- 
er it  was  a  cloud  on  her  title.  This  former 
bill  was  a  declaration  of  title  in  appellant 
and  remained  on  file  in  the  clerk's  office  of 
Ciook  county,  notice  to  all  the  world  that  ap- 
pellant claimed  to  have  some  title  in  these 
premises.  It  was  a  semblance  of  title;  but, 
as  we  have  found  in  this  proceeding,  it 
could  not  be  enforced,  either  at  law  or  In 
equity.  Therefore  it  was  a  cloud  upon  ap- 
pellee's title,  and  it  was  proper  for  the  cir- 
cuit court  to  enter  a  decree  granting  the  re- 
lief asked  in  the  original  bill.  We  find  no 
error  in  the  decree  of  the  circuit  court  and 
It  is  accordingly  affirmed.    Affirmed. 
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BOYfeR  T.  CHANDLBE  et  aLi 

(Supreme  Oovrt  of  lUinois.     Jan.  20,  1896.) 

HOBTO40B  Ifoaaauosana  —  Nbcbssakt  Pastim  — 
Vbhoor  and  Porcbasbb— PosBca- 

SION  AS  NOTICB. 

■  1.  Where  a  toortgage  is  KJTen  to  secure  coa- 

Eon  notes  falling  due  at  diSerent  periods,  the 
older  of  any  one  note  intl7  foreclose  when  it 
becomes  due,  without  waiting  till  the  oth^  notes 
mature,  or  exercising  the  option,  given  him  in 
the  mortgage,  to  declare  the  whole  debt  due. 

2.  The  effect  of  such  foreclosure  being  to 
leave  the  mortgage  still  in  fra'ce  as  to  the  un- 
matured notes,  the  holders  of  such  notes  are  not 
neceteai7  parties. 

3.  Actual  possession  of  the  third  floor  of  a 
three-story  flat,  under  a  contract  of  purchase 
covering  the  entire  premises,  is  notice  to  third 
X>e(Bons  of  the  occnpanf  s  rightB. 

Aweal  from  circuit  court,  Ciook  county;  T. 
G.  Windes,  Judge. 

Bill  by  Peyton  Chandler  and  another 
against  George  R.  Allen  and  others  to  for&- 
dose  a  mortgage.  Prom  a  decree  adjudg;ing 
the  rights  of  defendant  Elizabeth  Boyer  to 
be  sabject  to  the  prior  equity  of  Emily  El- 
liott, who  filed  a  cross  bUl  in  said  action, 
said  Boyer  appeals.    Afilrmed. 

On  April  1st  one  George  B.  Allen  executed 
his  deed  of  trust  to  Frank  R.  Chandler  on 
lot  20  In  a  certain  subdivision  of  a  tract  of 
land  in  Chicago,  to  secure  his  promissory 
note,  of  even  date  therewith,  for  $3,500,  pay- 
able to  Allen's  own  order,  maturing  five 
yean  after  date,  and  bearing  interest  at  6 
per  cent,  payable  semiannually  on  the  Ist 
days  of  April  and  October  In  each  year  until 
paid,  evidenced  by  10  coupon  notes  of  $105 
each.  The  deed  of  trust  provided  that  It 
was  given  for  the  security  of  the  payment  of 
all  said  notes,  without  priority  or  preference, 
and  that,  in  case  of  default  In  payment  for 
10  days,  the  whole  of  the  principal  sum 
should  at  once,  at  the  option  of  the  holder 
ot  any  one  of  said  notes,  become  due.  The 
notes  were  Indorsed  by  Allen,  the  malcer  and 
payee  thereof.  Peyton  Chandler  and  Frank 
B.  Ctiandler,  partners,  became  the  owners 
of  the  first,  second,  and  third  of  said  cou- 
pons, and.  default  being  made  in  the  pay- 
ment thereupon,  on  October  28,  1893,  filed 
this  bill  In  the  circuit  court  of  Cook  county, 
against  Allen  and  others,  defendants,  to 
foreclose  the  mortgage.  Elizabeth  Boyer, 
the  holder  of  the  second  mortgage  given  by 
Allen  on  the  same  lot,  for  the  sum  of  $1,500, 
payatde  to  her  two  years  after  date,  was 
made  a  party  defendant  This  last  note  was 
secured  by  a  deed  of  trust  given  by  Allen  to 
Henry  F.  Vallette,  trustee.  On  April  11, 
1892,  Emily  Elliott  made  a  written  agree- 
ment with  said  Allen  for  the  purchase  of  the 
lot  In  question,  subject  to  the  Chandler  deed 
of  trust  of  $3,500,  and  he  was  to  convey  the 
same  to  Mrs.  Elliott  within  20  days.  Allen, 
also,  by  said  agreement,  was  to  erect  a  three- 
story  flat  building  on  the  lot  by  July  1,  1888. 
He  was  to  retain  the  premises,  and  use  the 

1  Rehearing  denied  March  19,  1896. 


first  and  second  floors  for  30  weeks  from 
July  1,  1803,  without  rent  Mrs.  EUlott  faU- 
ed  to  record  this  agreement  Allen  complet- 
ed the  building,  but  not  in  ttte  time  fixed. 
Mrs.  Elliott,  In  October,  1882,  took  posses- 
sion of  the  third  fiat  and  held  the  same  un- 
til September,  1893;  and  Allen  rented  tbe 
other  two  flats  to  certain  persons,  who  oc- 
cupied the  same.  During  the  occupancy  of 
Mrs.  Elliott  Allen  procured  the  loan  of  $14- 
500,  subject  to  the  Chandler  loan  of  $3,500, 
from  Mrs.  Boyer,  who  claims  to  have  made 
the  loan  in  Ignorance  of  Mrs.  Elliott's  equi- 
ties and  her  contract  of  purchase,  and,  there- 
fore, that  she  is  entitled  to  priori^  over  Mrs. 
BUiott  Emily  Elliott  on  March  6,  1894, 
filed  ber  cross  bill,  in  which  the  contract 
with  Allen  was  set  out,  with  the  attendant 
facts.  Upon  the  final  hearing  the  court  de- 
creed that  the  Vallette  trust  deed,  and  the 
rights  of  appellant,  Boyer,  were  subject  to 
the  rights  of  Mrs.  EUllott  under  her  con- 
tract with  Allen,  and  her  possession  of  the 
premises.  From  this  decree  Mrs.  Boyer 
brings  the  case  to  tlUs  court 

Vallette  &  Hall,  for  api>ellant  F.  W. 
Coombs  and  Stlllman  &  Martyn,  for  appellee. 

PER  CURIAM.  The  oomplainants,  the 
Chandlers,  by  their  blU,  seek  to  foreclose  the 
deed  of  trust  given  by  George  R.  Allen  to 
them,  as  to  the  first  three  coupon  or  Interest 
notes.  It  is  not  sought  to  aCect  or  lessen 
the  secnrity  as  to  the  prlm^pal  note  and  the 
two  remaining  coupon  notes.  The  holder  of 
a  note  due  is  not  required  to  wait  until  the 
other  notes  secured  by  the  same  mortgage 
are  due  before  he  takes  steps  to  enforce  bis 
security.  In  Morgenstem  y.  Elees,  30  111. 
422,  the  bill  proceeded  for  a  foreclosure  of 
unpaid  interest  on  the  mortgage  debt  The 
court  said:  "The  practice  is  too  well  set- 
tled, to  require  discussion  or  reference  to 
authority,  that,  when  a  mortgage  Is  given  to 
secure  sums  of  money  falling  due  at  differ- 
ent i>eriods,  the  creditor  may  foreclose  by 
bill  as  they  severally  fall  due.  The  mort- 
gage must  have  been  given  to  secure  the  in- 
terest as  well  as  the  principal,  and  the  law 
will  not  withhold  a  remedy  until  tne  period 
elapses  for  the  maturity  of  the  whole  debt;" 
citing  Brinkerhoff  v.  Thallhimer,  2  Johns. 
Oh.  486;  2  Hlbbard,  Mortg.  108.  The  cred- 
itor, by  the  terms  of  the  contract.  Is  entitled 
to  the  aid  of  the  court  and  to  a  decree  for 
the  sum  due  him.  To  refuse  a  foreclosure 
of  a  mortgage  for  his  debt,  as  it  matures, 
would  be  to  deprive  him  of  his  rights  with- 
out his  fault  Bressler  t.  Martin,  133  m. 
278,  24  N.  B.  618. 

The  decree  in  this  case  found  there  was 
due  to  the  complainants  the  sum  of  $436.47. 
and  directed  that  any  sale  of  the  premises 
be  made  subject  to  the  continuing  lien  of  the 
trust  deed  thereon  for  the  security  of  said 
principal  note,  and  any  and  all  other  cou- 
pons and  other  disbursements  made  under 
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thu  proTlBloiiB  of  said  trust  deed,  and  In  ad- 
dition to  the  amounts  due  the  complainants 
as  aforesaid.  Such  decree  is  clearly  recog- 
nized by  the  courts  In  cases  like  the  pres- 
ent Vansant  v.  Allmon,  23  m.  30-34;  Weln- 
er  v.  Helntz,  17  HL  259;  Mines  T.  Moore,  41 
111.  273;  Sargent  v.  Howe,  21  111.  148;  Klm- 
meU  V.  Wlllard,  1  Doug.  (Mich.)  217.  Inters 
est  coupons  are.  In  effect,  promissory  notes. 
Harper  v.  'Ely,  70  IlL  581;  Morgenstem  v. 
Klees,  80  IlL  422. 

It  Is  said  that  the  holders  of  the  notes 
which  had  not  matured  were  necessary  par- 
ties to  the  bill.  The  rule  Is  well  established 
that  all  persons  having  an  Interest  In  the  sub- 
ject-matter which  may  be  affected  by  the 
decree  of  foreclosure  of  the  mortgage  should 
be  made  parties  defendant.  If  not  Joined  as 
complainants.  Bonham  v.  Galloway,  13  IlL 
68.  In  this  case  the  holders  of  the  principal 
note  of  $3,500,  and  the  seven  coupon  notes, 
neither  of  which  was  due  at  the  time,  were 
not  made  parties  to  the  bUL  The  complain- 
ants sought  to  foreclose  as  to  the  first  three 
coupon  notes.  They  sought  no  relief  at  all 
that  might  injuriously  affect  the  holders  of 
the  notes  not  due.  On  the  contrary,  the 
course  adopted  by  complainants  was  bene- 
ficial, as  to  the  holders  of  the  notes  not  ma- 
tured. The  effect  of  the  foreclosure  was  to 
withdraw  from  the  lien  of  the  mortgage  the 
notes  of  the  complainants,  and  to  make  the 
mortgage  a  security  only  for  the  remaining 
eight  outstanding  notes.  The  complainants 
had  a  clear  right  to  take  a  decree  to  sell  the 
mortgaged  premises,  subject  to  the  balance 
due  or  to  become  due  on  the  mortgage,  and 
were  not  bound  to  exercise  the  option  to  de- 
clare the  whole  debt  due. 

The  rights  of  Emily  Elliott  under  her  cross 
bill  remain  to  be  considered.  By  failing  to 
record  her  agreement  with  Allen  for  the  pur- 
chase of  the  lot  until  after  he  had  procured 
a  loan  on  the  same  for  $1,500,  she,  In  the 
absence  of  all  notice  of  her  rights,  would 
take  the  title  of  the  lots  subject  to  the  Boyer 
deed  of  trust;  but  at  the  time  Mrs.  Boyer 
loaned  Allen  $1,500,  taking  as  security  a 
mortgage  or  the  trust  deed  of  Allen,  and  for 
some  time  before,  Mrs.  Elliott  was  In  the 
actual  occupancy  and  possession  of  the  third 
fiat  of  the  building,  and  such  possession  was 
notice  of  her  rights  in  relation  to  the  en- 
tire buQdlng,  and  the  ground  on  which  It 
stood.  The  possession  of  a  party  need  not 
be  of  every  part  thereof,  In  fact.  In  order  to 
constitute  notice  of  his  rights,  both  legal  and 
equitable.  Possession  of  a  part  of  a  tract  of 
land  or  a  lot,  under  a  deed  for  the  whole, 
may  be  regarded  as  possession  of  the  whole. 
Moreover,  when  the  agent  saw  that  the 
property  was  occupied,  it  was  his  duty  to 
make  Inquiry  of  those  In  possession.  In  re- 
gard to  the  title  under  which  they  occupied 
the  property.  Had  he  done  this,  he  might 
have  ascertained  that  Allen  had  no  title. 
But  the  agent  made  no  Inquiry  of  any  per- 
son occupying  the  property,  but  relied  solely 


on  the  statement  of  Allen.  The  agent  of 
Mrs.  Boyer  had  notice  of  facts  sufficient  to 
put  him  on  Inquiry,  and,  as  such  facts  would 
have  disclosed  the  existence  of  Mrs.  Elliott's 
title,  he  Is  chargeable  with  notice  of  such  ti- 
tle. Finding  no  error  in  the  decree  of  the 
court.  It  must  be  affirmed.    Decree  affirmed. 


(160  lU.  Stt) 

EERFOOT  T.  BILLINGS  et  aL 

(Supreme  Ciourt  of  Illinois     March  28,  180&) 

HOBTOIOBS — 8aI,B  under  PoWBB  —  BlLL  TO  BB- 
UBBM — ^DemUKKEB— LaCHBS — ^lKADB()DAaT 

or  Pbice— Detbctivb  Notiob. 

1.  Wliere  a  bill  in  equity  showB  on  its  face 
delay  in  the  prosecntion  of  the  suit,  without  kIt- 
ing  any  excuse  therefor,  the  defense  of  ladies 
may  be  taken  by  general  or  special  demnirer. 

2.  The  grantor  m  a  trust  deed,  who,  wUk 
knowledge  of  irregularities  in  the  sale,  failed, 
for  17  years,  without  any  excuse,  to  enforce  by 
Buit  his  right  to  redeem  for  such  irregularities, 
was  guilty  of  lacaes,  though  he  claimed  when 
the  sale  was  made  that  it  was  invalid,  and  about 
6  years  later  recorded  a  writing  stating  his 
claim,  and  the  grounds  thereof. 

3.  £V]uity  will  not  set  aside  a  sale  of  lands 
by  a  trustee,  t>ecaase  the  sale  was  en  m>B»e, 
uuless  the  trustee  was  guilty  of  frand,  or  the 
complainant  was  prejudiced  by  such  a  sale. 

4.  A  sale  of  land  nnder  a  power  of  sale  in 
a  mortgage  will  not  be  set  aside  for  mere  in- 
adequacy of  price,  uuless  so  grossly  inadeqoate  as 
to  raise  a  presumption  of  fraud,  especially  where 
the  grantor  endeavored  to  cast  discredit  on  the 
•ale. 

6.  The  fact  that  the  notice  of  sale  nnder  a 
power  in  a  trust  deed  described  a  Uuger  indebt- 
edness than  that  actually  secured  did  not  in- 
validate the  sale,  where  no  fraudulent  intent  or 
prejudicial  result  was  shown. 

Appeal  from  superior  court,  Cook  county; 
Theodore  Brentano,  Judge. 

Bill  by  Samuel  H.  Kerfoot  against  Albert 
M.  Billings  and  Henry  W.  Bishop,  trustee. 
From  a  decree  dismissing  the  bill,  plaintiff 
appeals.     Affirmed. 

This  Is  a  bill  filed  by  appellant  to  rede^n 
certain  real  estate  from  a  sale  thereof  by 
appellee  Bishop,  as  trustee,  under  a  power  of 
sale  In  the  trust  deed  hereinafter  described, 
to  the  appellee  Albert  M.  Billings.  General 
and  special  aemnrrers  were  filed  to  the  hSL. 
The  demurrers  were  sustained  by  the  trial 
court,  and  the  bill  was  dismissed  for  want 
of  equity,  with  an  order  that  costs  be  paid  by 
complainant.  The  present  appeal  Is  prose- 
cuted from  such  decree  of  dismissaL 

The  bill  was  ffied  on  January  19,  1895,  and 
alleges  that  on  October  5,  1870,  complainant 
owni^  the  south  haU  of  block  25  in  Kenzle's 
addition  to  Chicago,  and  a  certain  lot,  num- 
bered 8,  containing  19  acres;  that  on  said 
5th  day  of  October,  1870,  complainant  made 
his  note,  to  his  own  order,  and  by  himsdf 
indorsed,  for  $10,000.  payable  two  months 
after  date,  with  Interest  at  the  rate  of  10  per 
cent,  per  annum,  and  on  said  day  borrowed 
$10,000  from  one  Bartow,  and  gave  him  said 
note  as  security,  and,  to  secure  the  pay- 
ment thereof,  on  that  day  executed  to  ap- 
pellee  Bishop  a  deed  of  trust  upon  said 
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premises,  which  deed  of  trust  was  recorded 
In  the  recorder's  office  of  Cook  county  on 
October  6,  1870,  and  reflled  for  record  there- 
in on  March  12, 1878;  that  complainant  paid 
to  Bartow  the  interest  on  said  note  until 
April  16,  1872,  and  on  the  latter  date  "bor- 
rowed from  J.  Irving  Pearce,  of  said  city 
of  Chicago,  the  sum  of  $10,000,  with  which 
money  orator  took  up  from  said  Bartow  said 
above-described  note  [wlilch  by  orator  was 
called  the  "Bartow  note"]  and  the  said  trust 
deed,  and  placed  the  same  in  the  hands  of 
said  Pearce,  as  security  for  the  said  sum  bo 
by  said  Pearce  loaned  to  orator,  and  it  was 
then  and  there  agreed  by  and  between  ora- 
tor and  said  Pearce,  in  consideration  of  said 
Pearce  making  said  loan  to  orator,  orator 
should  pay,  and  Pearce  should  receive,  in- 
terest upon  said  note  from  said  16th  day  of 
April,  1872,  at  the  rate  of  one  and  on&f  ourth 
(1^  per  cent  per  month";  that  thereafter 
orator  paid  usurious  Interest  on  said  debt 
to  said  Pearce,  In  various  amounts,  up  to 
August  1,  187S;  that  since  October  1,  1873, 
orator  has  paid  no  Interest  to  Pearce,  or  any 
one  else,  upon  said  note;  and  orator  pleads 
the  statute  of  this  state  relating  to  interest, 
and  relies  thereon;  tliat  about  the  26th  day 
of  November,  1877,  Pearce  turned  over  the 
said  Bartow  note  to  said  Billings  as  collat- 
eral security  for  certain  notes  of  the  firm  of 
Pearce  &  Benjamin,  of  which  said  Pearce 
was  a  member;  and  that  nothing  of  prin- 
cipal or  Interest  has  ever  been  paid  on  ac- 
coimt  of  said  Bartow  note  since  August  1, 
1873. 

The  bill  further  alleges  that  at  the  time  of 
the  turning  over  by  Pearce  to  Billings  of 
said  Bartow  note,  as  collateral  securi^,  it 
was  past  due,  and  subject  to  the  equities 
existing  in  favor  of  orator  by  reason  of  the 
usurious  payments  aforesaid;  that  Bishop, 
the  trustee,  on  March  1,  1878,  at  the  re- 
quest of  Bluings,  who  then  held  said  note 
only  as  collateral  security,  published  a  no- 
tice tliat  said  premises  would  be  offered  by 
him  for  sale  at  public  auction  on  April  6, 
1878,  at  the  north  door  of  the  courthouse  in 
Chicago,  which  said  notice  bore  date  Feb- 
ruary 27,  1878;  that  orator  caused  to  be 
published  in  the  same  paper  in  which  said 
notice  of  sale  was  published,  on  April  4, 
1878,  Immediately  following,  and  under  and 
adjoining  and  attached  to,  said  notice  of 
sale  (thus  making  It  a  part  thereof),  the 
following  announcement,  to  wit:  "The  in- 
debtedness mentioned  in  the  foregoing  no- 
tice of  sale,  as  secured  by  trust  deed,  imder 
which  said  sale  is  so  advertised  to  be  made, 
does  not,  at  all,  amount  to  the  sum  therein 
stated  as  due.  The  note  said  to  be  secured 
by  said  trust  deed  was  assigned  a  long  time 
after  its  maturity,  and  is  open  to  large  out- 
standing equities.  On  these  and  other 
grounds,  the  said  sale,  and  any  deed  made 
thereunder,  will  be  contested  by  the  under- 
signed and  other  parties  In  interest.  [Signed] 
Samuel  H.  Kerfoot     Dated  April  4th,  1878"; 


that  the  statements  made  by  orator  in  bit 
said  notice  were  true;  that  on  April  6,  1878^ 
an  agent  of  oratw,  at  a  quarter  before  10 
In  the  morning  on  which,  at  11  o'clock,  said 
sale  was  advertised  to  take  place,  handed  to 
said  Bishop,  trustee,  the  following  original 
letter  written  by  orator,  to  wit:  "Chicago, 
April  6th,  1878.  Henry  W.  Bishop,  Esq^ 
Trustee,  &c,  Chicago— Dear  Sir:  I  send  yon 
this  formal  notice,  in  order  to  due  diligence 
and  protest  on  my  part,  that  the  sale  ad- 
vertised by  you,  as  trustee,  ♦  *  *  to  take 
place  this  day  at  eleven  o'clock,  sliould  not 
take  place,  for  the  reason,  among  others, 
that  there  are  large  outstanding  equities  and 
offsets  against  the  indebtedness  originally 
secured  by  that  trust  deed,  and  that  no  sale 
should  be  made  until  all  these  points  are  ad- 
justed. The  paper  was  due  two  months  aft- 
er its  date,  and  has  been  the  property  of  the 
present  holder  only  a  short  time.  Truly,  &c., 
Samuel  H.  Kerfoot";  that  orator's  agent 
then  and  there  read  to  Biishop,  and  handed 
to  him,  a  copy  of  said  notice  so  published 
by  orator  in  said  newspaper,  and  at  the 
same  time  gave  notice  to  said,  Bishop  that 
he,  the  said  agent,  would  be  present  in  per- 
son at  said  sale,  and  would  then  and  there 
read  a  copy  of  said  notice  to  whomsoever 
might  be  there;  "that  at  eleven  o'clock  on 
said  morning  said  agent  went  to  the  north 
door  of  said  courthouse,  and  in  the  hearing 
of  said  trustee  and  of  two  attorneys  of  said 
Billings,  and  before  any  bid  was  made,  read 
to  the  said  Bishop  and  said  attorneys  the 
said  notice  of  your  orator;  that  your  ora- 
tor's agent  was  present  at  the  sale,  until 
the  conclusion  thereof;  that  no  other  per- 
sons were  there,  except  the  trustee  and  said 
two  attorneys  and  orator's  said  agent;  that . 
said  agent  heard  and  saw  all  that  trans- 
pired at  said  sale;  that  the  south  half  (S. 
%)  of  block  twenty-five  (25)  was  struck  off 
to  said  attorney  for  said  Billings  for  $4,000, 
and  said  lot  three  (3)  was  struck  off  to  said 
attorney  for  said  Billings  for  $5,700;  that  on 
said  6th  day  of  April,  1878,  Bishop,  as  trus- 
tee, executed  a  trustee's  deed  of  said  prem- 
ises BO  sold  to  said  BlUings,  which  was  re- 
corded on  April  9,  1878." 

The  bill  further  alleges  that  the  sums  so 
bid  at  said  sale  were  greatly  less  than  the 
then  value  of  said  premises,  and  constituted 
a  grossly  inadequate  price  therefor,  and  were 
less  than  one-half  of  what  said  premises  were 
then  worth  In  the  market,  and  that  the  said 
trustee  and  said  attorneys  had  knowledge 
of  said  gross  inadequacy;  that  thereafter,  on 
February  3,  1882,  orator  prepared  a  certain 
manuscript  statement,  and  swore  to  the  same, 
which  said  statement  was  filed  for  record  in 
said  recorder's  office  on  May  21,  1884.  Said 
manuscript  statement  so  recorded  on  May 
21,  1884,  after  reciting  the  execution  of  said 
trust  deed  and  of  said  trustee's  deed,  pro- 
ceeded to  state  that  said  trustee's  deed  was 
of  no  force  or  effect,  and  that  orator  would 
contest  the  validity  of  said  trust  deed  and 
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tmstee's  deed,  and  all  the  steps  taken  there- 
under, aa  heretofore  set  forth,  upon  the 
groTtnd  of  want  of  authority  In  said  Bishop 
to  make  such  deed;  inaufflclency  and  Irregu- 
larity of  the  notice  of  sale;  misstatements  In 
such  notice;  the  warning  published  by  orator 
in  the  newspaper  containing  said  notice, 
and  following  the  same,  and  dated  April  4, 
187S;  the  reading  of  said  warning  notice  by 
orator's  agent  at  said  sale.  And  said  manu- 
script statement  closied  with  saying  tliat  "on 
said  grounds,  with  others,  to  be  hereafter 
made  known  and  sustained,  when  occasion 
shall  offer  and  require,  the  undersigned  and 
other  parties  in  interest,  as  above  and  in  said 
warning  notice  stated,  will,  at  law  and  In 
equity,  defend  their  rights  to  said  land  and 
premises  against  the  wrongs  above  set  forth," 
which  manuscript  statement  was  signed  by 
Samuel  E.  KerfOot 

The  bill  further  alleges  that  the  record  of 
said  trust  deed,  together  with  the  said  rec- 
ords of  Cook  county,  were  destroyed  by  fire 
In  October,  1871;  that  at  the  time  of  said 
sale  said  lot  3  was  divided  Into  four  separate 
and  distinct  parts;  that  all  of  said  lot  3  was 
sold  en  masse,  and  was  offered  for  sale  as  a 
whole,  and  not  in  parcels;  that  on  said  5tli 
day  of  October,  1870,  and  said  16th  day  of 
April,  1872,  and  on  said  6th  day  of  April, 
1878,  and  on  said  9th  day  of  April,  1878,  "and 
continuously  during  all  of  said  time,  orator 
was  in  quiet,  peaceable,  and  undisturbed  pos- 
session of  all  of  the  above-described  prem- 
ises; and  that,  for  a  considerable  length  of 
time  subsequent  to  the  said  last-named  date, 
orator  continued  In  such  possession,  both  per- 
sonally and  by  his  tenants,  »  •  •  until 
the  said  Billings  obtained  possession  of  said 
premises  by  inducing  the  said  tenants  to  at- 
torn to  him." 

The  bill  further  avers,  "that,  at  the  time  of 
making  said  sale  and  said  trustee's  deed,  said 
BilUngs  held  said  note  as  collateral  security, 
and  that  he  now  holds  the  legal  title  to  said 
real  estate  only  as  security  for  the  Indebted- 
ness for  which  said  note  and  trust  deed  were 
pledged  to  him  as  collateral  security,  subject 
to  your  orator's  right  to  redeem  rrom  said 
sale  upon  payment  of  the  amount  due  from 
him  upon  his  said  note;  that  Billings  has 
never  made  any  conveyance  of  said  premises, 
but  still  holds  the  legal  title  thereto;  that 
orator  is  wlUing  and  offers  to  pay  the  prin- 
cipal of  said  note,  with  interest  at  the  rate  of 
six  per  cent,  per  annum  from  April  16,  1872, 
applying  as  credit  thereon  said  usurious  pay- 
ments of  Interest,  and  also  is  willing  and  of- 
fers to  pay  all  the  taxes  and  assessments, 
with  the  legal  Interest,  which  Billings  has 
paid  thereon,  after  allowing  for  all  rents  and 
profits  received  by  Billings." 

The  bill  prays  for  an  accounting,  and  for  a 
decree  granting  the  right  to  redeem  said 
premises  from  said  sale,  and  requiring  Bil- 
lings to  deed  the  same  to  orator,  and  order- 
ing that  said  sale  and  tmstee's  deed  may  be 
set  aside  upon  the  ground  of  irregularity  in 


the  notice  of  sale,  for  misstating  the  amount 
due  upon  the  note,  and  upon  the  ground  of 
the  Inadequacy  of  price  for  which  the  prem- 
ises were  sold,  and  other  irregularities  of 
said  sale. 

The  special  grounds  of  demurrer  set  up 
were  as  follows:  "First,  that  the  complain- 
ant hath  not.  In  and  by  his  said  bUl,  made 
and  stated  such  a  case  as  doth  or  ought  to 
entitle  him  to  any  such  discovery  or  relief  as 
thereby  sought  and  prayed  for;  second,  that 
the  complainant  Is  guilty  of  gross  laches; 
third,  that  the  complainant  has  a  complete 
and  adequate  remedy  at  law." 

J.  P.  Ahrens,  for  appellant  Winsttm  A 
Meagher,  E.  Parmalee  Proitioe,  and  Silas  H. 
Strawn,  for  appellees. 

MAGRUDEB,  3.  (after  stating  the  facts). 
In  determining  whether  the  demurrer  to  the 
bill  in  this  case  was  properly  sustained.  It 
will  be  necessary  to  ascertain  whether  the 
bill  shows  upon  its  face  that  appellant  was 
guilty  of  laches  In  delayhig  the  filing  of  It, 
and  whether,  if  such  laches  does  appear  up- 
on the  face  of  the  bill,  the  question  of  laches 
can  be  raised  by  demurrer.  The  latter  branch 
of  the  inquiry  will  be  considered  first 

1.  At  one  time  it  seems  to  have  been  held 
in  England  that  the  objection  arising  from 
lapse  of  time,  apparent  on  the  face  of  the 
bill,  could  not  be  taken  advantage  of  by  de- 
murrer. But  a  contrary  doctrine  was  subse- 
quently announced,  and  is  now  fully  estab- 
lished, by  the  English  decisions.  The  rule, 
as  deduced  from  these  later  dedstons,  has 
been  stated  as  follows:  "Where  great  lapse 
of  time,  gross  laches,  or  long  and  unexplain- 
ed acquiescence  on  the  plaintifTs  part,  clear- 
ly appears  upon  the  bill,  even  in  cases  where 
there  Is  no  statutory  bar,  the  defense  may  be 
taken  by  demurrer."  Story,  Eq.  PL  (9th  Ed.) 
I  503,  notes  4  and  (b);  Danlell,  Ch.  PI.  & 
Prac.  (6th  Am.  Ed.)  marg.  p.  560,  and  notes 
9,  10,  and  subnotes  1  and  (a);  Hovenden  v. 
Lord  Annesley,  2  Schoales  &  L.  607;  Hardy 
V.  Reeves,  4  Ves.  466;  Foster  v.  Hodgson, 
19  Yes.  180.  The  same  rule  prevails  in  the 
federal  courts  In  this  country,  and  Is  thus 
stated  In  Speidel  v.  Henrid,  120  U.  S.  377, 
7  Sup.  Ct  610:  "When  the  bill  shows  upon 
Its  face  that  the  plaintiff,  by  reason  of  lapse 
of  time  and  of  his  own  laches, '  is  not  en- 
titled to  relief,  the  objection  may  be  taken 
by  demurrer."  See,  also.  Maxwell  v.  Ken- 
nedy, 8  How.  210;  Lansdale  v.  Smith,  106  U. 
S.  392,  1  Sup.  Ct  350.  In  New  York  the  rule 
has  been  thus  stated:  "It  was  formerly 
doubted  whether  a  uefendant  in  equity  could, 
by  demurrer,  make  the  objection  that  the 
remedy  was  barred  by  lapse  of  time,  or 
whether  he  must  not  resort  to  his  plea.  But 
It  now  seems  to  be  settled  that  if  It  appear 
upon  the  face  of  the  bill  that  the  suit  la 
barred  by  lapse  of  time,  the  defendant  may 
demur."  Humbert  v.  Trinity  Church,  7 
Paige,  195;   Van  Hook  v.  WhlUock,  Id.  373. 
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See,  also,  12  Am.  &  Eng.  JSnc.  I.aw,  p.  606, 
and  cases  in  notes.  The  reason  of  tbe  rule 
thus  laid  down  Is  that  the  powers  of  a  court 
of  chancery  cannot  be  called  into  action  un- 
less there  appears  to  have  been  reasonable 
diligence,  as  well  as  good  faith.  It  is  a  set- 
tled rule  with  courts  of  e<iuity  that  they  will 
refuse  their  aid  to  those  who  have  delayed 
for  an  unreasonable  length  of  time  to  asseit 
their  claims,  and,  when  the  case  stated  by 
the  bill  shows  that  there  has  been  such  un- 
reasonable delay,  there  is  no  reason  why  the 
defendant  should  not  be  allowed  to  present 
the  objection  by  demurrer,  without  being 
forced  to  bring  it  to  the  notice  of  the  court 
by  plea  or  answer.  Maxwell  t.  Kennedy, 
supra;  Marsh  v.  Whltmore,  21  WalL  178.  In 
Trustees  v.  Wright,  12  lU.  432,  It  was 
said:  "It  is  a  familiar  principle  of  equity 
that  a  defendant  cannot  avail  himself  of  the 
benefit  of  the  statute  of  frauds  or  of  limita- 
tion unless  he  specially  relies  thereon  by  an- 
swer, plea,  or  demurrer.  •  •  •  He  must 
give  the  complainant  an  opportunity  to  show 
by  averments  and  proofs  that  the  case  is  not 
within  the  operation  of  the  statute."  It  wUl 
be  noticed  that  In  the  Wright  Case  the  com- 
plainant is  required  to  rely  upon  the  lapse 
of  time  as  a  defense  "by  answer,  plea,  or 
demurrer."  The  scope  of  that  decision  is 
that,  if  the  defense  is  relied  upon  by  demur- 
rer, it  is  equally  as  available  as  though  set 
up  in  answer  or  plea,  and  that  the  defendant 
must  rely  upon  it  by  his  pleading,  whether 
that  pleading  be  answer  or  plea  or  demur- 
rer, so  that  he  will  not  be  understood  to  have 
waived  it  The  reason  there  given  for  re- 
quiring the  objection  arising  from  length  of 
time  to  be  brought  to  the  attention  of  the 
court  by  the  pleading  of  the  defendant  is 
that  the  complainant  may  have  "an  oppor- 
tunity to  amend  his  bill  by  inserting  allega- 
tions accounting  for  the  delay,  so  as  to 
thereby  lay  a  foundation  for  the  introduc- 
tion of  proof  to  sustain  the  bill  against  the 
objection."  Hall  v.  Fullerton,  69  111.  448. 
While  the  case  of  Hall  v.  Fullerton,  supra, 
in  commenting  upon  the  case  of  Trustees  v. 
Wright,  supra,  refers  to  the  failure  to  set 
up  the  defense  in  the  answer,  yet  it  was  not 
intended  to  limit  the  right  to  make  the  ob- 
jection to  the  answer  alone.  The  point  made 
by  counsel  in  the  Hall  Case  was  that  the 
laches  had  not  been  pleaded  in  the  answer, 
and  so  the  court,  in  answering  the  point,  re- 
ferred to  the  answer;  but  the  reason  given 
for  the  ruling  in  the  Wright  Case,  namely, 
that  the  complainant  may  amend  his  bill  by 
inserting  allegations  accounting  for  the  de- 
lay, applies  as  well  to  demurrer  as  to  an- 
swer. Even  if  the  attention  of  the  complain- 
ant is  called  to  the  matter  of  laches  ap- 
pearing on  the  face  of  his  bill  by  the  argu- 
ment of  a  general  demurrer  thereto,  he  will 
have  an  opportunity  to  ask  for  leave  to 
amend  the  bill  so  as  to  make  allegation^ 
accounting  for  the  delay.  But  where  the  de- 
murrer is  a  special  one,  setting  up  the  laches 


specifically  as  a  cause  of  objection  to  tjtie 
bill,  the  opportunity  of  amending  the  bill  is 
afforded  as  distinctly  as  though  the  laches 
was  pleaded  in  the  answer.  In  the  case 
at  bar  there  was  a  special  demurrer,  assign- 
ing, as  one  of  the  special  grounds,  "that  the 
complainant  is  guilty  of  gross  laches."  Not- 
withstanding this  special  demurrer,  com- 
plainant did  not  ask  leave  to  amend  his  bill 
so  as  to  state  therein  the  reasons.  If  there 
were  any,  for  the  laches  to  which  the  special 
demurrer  called  his  attention.  In  the  case 
of  Hall  T.  Fullerton,  supra,  the  complainant 
set  up  in  his  bill  his  excuse  for  the  delay  In 
filing  it,  and  for  that  reascm  it  was  said  that 
the  defendant  was  not  bound  to  call  atten- 
tion to  the  delay  by  any  pleading  of  his,  be- 
cause it  was  unnecessary  to  amend  the  bill 
for  the  purpose  of  stating  an  excuse,  when 
the  excuse  was  already  stated;  but  it  was 
also  said  that  complainant  did  not  offer  any 
proof  to  establish  the  truth  of  his  excuse  as 
set  up  in  his  bill,  and  it  was  held  that  on 
that  account  the  defense  of  laches  in  bring- 
ing the  suit  was  available  to  the  defendant 
there,  although  it  was  not  set  up  by  him  in 
his  answer.  The  Hall  Case  seems  to  be  au' 
thority  for  the  position,  "If  the  evidence 
shows  laches  on  the  part  of  a  plaintiff,  ob- 
jection may  be  taken  at  the  bearing,  and 
relief  will  be  denied."  12  Am.  &  Eng.  Enc. 
Law,  p.  609.  In  Furlong  v.  Riley,  103  Hi 
628,  the  bill  or  petition  undertook  to  accoimt 
for  the  delay,  and  there  was  a  demurrer 
filed.  It  was  there  held  that  the  demurrer 
was  properly  sustained,  because  the  facts  al- 
leged did  not  show  a  sufficient  excuse  for  the 
delay.  In  the  Kilcy  Case,  supra,  the  demur- 
rer alleged,  as  a  special  ground,  that  the 
relief  prayed  for  was  barred  by  the  delay 
in  filing  the  petition,  and  we  there  said: 
"Indeed,  where  the  laches  of  a  complainant, 
sufficient  to  bar  a  recovery,  appears  on  the 
face  of  a  bUl,  no  reason  is  perceived  which 
would  prevent  a  defendant  from  raising  the 
question  as  to  the  sufficiency  of  the  bill  as 
well  by  demurrer  as  by  answer,  and  this  is 
believed  to  be  fully  sustained  by  the  author- 
iUes.  See  Story,  Eq.  PI.  §§  484,  751,  and  cases 
there  cited." 

We  have  held  In  a  numl)er  of  cases  that  if 
the  bar  of  the  statute  of  limitations  appears 
on  the  face  of  the  bill,  and  no  circumstances 
are  alleged  to  take  the  case  out  of  the  stat- 
ute, the  bill  will  be  obnoxious  to  a  demurrer. 
Board  of  Sup'rs  of  Henry  Co.  v.  Winnebago 
Swamp-Drainage  Co.,  52  HI.  299,  454;  Ilett 
V.  CoUins,  103  111.  74;  BeU  v.  Johnson,  lU 
111.  374.  We  see  no  reason  why  the  same 
rule,  which  applies  where  the  bar  of  the  stat- 
ute of  limitations  appears  upon  the  face  of 
the  bill,  should  not  also  apply  where  laches 
amounting  to  a  bai  in  eqiUty  appears  upon 
the  face  of  the  bill.  The  tendency  of  the 
more  recent  decisions  in  this  state  has  been 
to  modify  the  strict  rule  laid  down  in  Trustees 
V.  Wright,  supra.  In  Hall  v.  Fullerton,  su- 
pra, it  was  said  of  the  decision  In  the  Wright 
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Case  that  It  was  "one  not  to  be  extended  to 
a  case  where  the  reason  there  given  does  not 
aK>ly"  In  Walker  v.  Ray,  111  m.  315,  where 
there  was  a  delay  of  more  than  20  years  In 
filing  a  bill  for  specific  performance,  and  the 
bill  alleged  no  excuse  for  the  delay,  it  was 
h^d  that  the  bill  showed  no  right  to  relief, 
and  we  there  said:  "Had  a  demurrer  been 
Interposed,  It  would  have  been  sustained,  be- 
cause there  was  no  equity  upon  the  face  of 
the  bill.  So  tar  as  anytliing  is  here  said  in 
conflict  with  the  case  of  Trustees  v.  Wright, 
12  HL  432,  It  is  intended  to  overrule  that 
case,  to  that  extent"  Our  conclusion  is  that 
where  a  bin  shows  laches  upon  its  face,  and 
falls  to  set  forth  any  excuse  fc«  an  earlier 
prosecution  of  the  suit,  the  defense  of  laches 
on  the  part  of  the  complainant  may  be  set 
up  under  demurrer  either  general  or  special. 
Beach,  Mod.  Eq.  Prac.  {§  106,  258,  and  cases 
there  cited. 

2.  The  next  question  is  whether  the  bill 
shows  upon  Its  face  that  the  complainant  was 
guilty  of  laches  In  not  sooner  beginning  his 
suit  The  bill  is  filed  to  redeem  from  a  sale 
under  a  trust  deed,  nearly  17  years  after  the 
sale  was  made.  No  reason  or  excuse  is  giv- 
en In  the  bill  tar  this  long  delay.  The 
grounds  upon  which  the  sale  Is  attacked 
amount  to  nothing  more  than  mere  Irregular- 
itlefi.  The  complainant  was  present,  by  his 
agent,  at  the  sale  and  had  full  knowledge, 
as  early  as  the  day  of  sale,  of  aU  the  Irreg- 
ularitiea  of  which  he  now  complains.  "The 
rule  Is  that  the  owner  of  the  equity  of  re- 
demption should  avail  himself  In  apt  time 
of  Irregularities  In  a  sale  under  a  power  of 
gale  In  a  mortgage  or  deed  of  trust,  and  that 
his  failure  to  do  so  wUl  constitute  laches." 
Irish  V.  Antlocb  Collie,  126  111.  474, 18  N.  E. 
768.  "It  is  not  permissible  for  a  party  to 
lie  by,  and  await  events,  and  have  the  power 
at  any  time  in  the  future  to  let  the  sale  stand, 
or  avoid  It,  according  as  it  may  be  found 
then  for  his  interest  to  da  There  should  be 
promptitude  cf  action  within  a  reasonable 
time."  Hoyt  v.  Savings  Inst,  110  lU.  390. 
We  think  that,  under  the  circumstances 
shown  upon  the  face  of  the  bill  In  this  case, 
17  years  was  an  unreasonable  delay.  Le- 
quatte  v.  Drury,  101  111.  77;  Dobbins  v.  Wil- 
son, 107  lU.  17;  Hoyt  v.  Savings  Inst.,  supra; 
Howe  V.  Commissioners,  119  111.  101,  7  N.  E. 
333;  Speck  v.  Car  Co.,  121  lU.  33,  12  N.  B. 
213;  Irish  v.  Antioch  College,  supra;  Bates 
V.  Glllett,  132  m.  287,  24  N.  E.  611;  Cornell 
V.  Newklrk,  144  lU.  241,  33  N.  E.  37;  Con- 
nely  v.  Rue,  148  HL  207,  35  N.  B.  824.  A 
party  who  attadts  a  sale  on  account  of  Irreg- 
ularities therein  must  be  diligent  in  discov- 
ering the  alleged  causes  for  avoiding  it,  and 
diligent  In  his  application  for  relief;  and  nu- 
merous cases  have  been  decided  where  delay 
for  a  much  less  period  than  that  fixed  by  the 
statute  of  limitations  has  been  held  to  pre- 
clude the  right  of  the  party  to  bring  suit. 
Bush  V.  Sherman,  80  IlL  160;  Williams  r. 
Rhodes,  81  III.  571.    The  bill  shows  that  the 


appellant  made  a  written  assertion  of  bis 
claim,  and  of  his  intention  to  contest  the  ac- 
tion of  the  trustee  in  advertising  and  making 
the  sale,  by  publishing  a  written  notice  be- 
fore the  sale,  by  reading  a  written  notice  to 
the  trustee  at  the  sale,  and  by  recording  a 
manuscript  statement  of  the  grounds  on 
which  he  claimed  the  sale  to  be  invalid,  on 
May  21,  1884.— more  than  six  years  after 
the  sale  had  taken  place.  But  the  continual 
assertion  of  a  claim,  unaccompanied  by  any 
act  to  give  effect  to  it,  will  not  keep  aUve  a 
right  which  would  otherwise  be  barred  by 
laches.  Clegg  v.  Bdmondson,  8  De  Gex,  M. 
&  6.  787;  Lehmann  v.  McArthnr,  3  Cb.  App. 
496;   12  Am.  &  Eng.  Enc  Law,  552. 

It  Is  urged,  as  an  objection  to  the  sale, 
that  lot  3  was  sold  en  masse.  But  "it  Is  on- 
ly on  the  ground  of  fraud,  or  that  some  one 
has  been  prejudiced  by  the  sale  of  lands  en 
masse,  that  the  sale  will  be  set  aside^  In 
equity,  because  the  property  was  not  sold  in 
separate  parcels."  Ross  t.  Mead,  5  Oilman, 
171;  Falrman  v.  Peck,  87  111.  156.  There  Is 
here  no  allegation  that  the  trustee  was  guilty 
of  any  fraud,  nor  does  it  appear  that  appel- 
lant was  prejudiced  by  the  sale  en  masse. 

It  is  urged,  as  a  ftother  objection  to  the 
sale,  that  the  property  was  sold  for  aji  inad- 
equate price.  A  sale  will  not  be  set  aside 
for  mere  inadequacy  of  price,  unless  the  In- 
adequacy Is  so  gross  as  to  raise  a  presump- 
tion of  fraud,  or  untO,  in  addition  to  such  in- 
adequacy, there  are  serious  irregularities  In 
the  mode  of  sale,  or  circumstances  of  nnfoir- 
ness  towards  the  debtor.  Connely  v.  Rue,  14S 
ni.  207,  35  N.  B.  824;  Parker  v.  Shannon, 
137  m.  376,  27  N.  B.  525;  WllUamsoo  v. 
Stone,  128  lU.  129,  22  N.  B.  1005.  Tte  bill 
here  does  not  allege  the  existence  of  any  such 
attendant  conditions  as  would  make  inade- 
quacy of  price  a  just  ground  for  the  inter- 
position of  a  court  of  equity.  On  the  contra- 
ry, the  bill  shows  that  if  there  were  fewer 
bidders  at  the  sale  than  there  ought  to  have 
been,  or  If  there  were  lower  bids  than  should 
bave  been  made,  these  results  may  have  been 
due  as  much  to  the  etForts  of  appellant  to 
cast  discredit  upon  the  sale  as  to  any  other 
alleged  cause.  While  the  utmost  fairness 
must  be  observed  In  the  execution  of  such  a 
power  of  sale  as  was  anbodled  In  the  trust 
deed  made  by  appellant  yet  "such  strict- 
ness and  literal  compliance  should  not  be  ex- 
acted as  would  destroy  the  power.  This 
would  render  valueless  the  security  Intended 
to  be  afforded."  Waller  v.  Arnold,  71  HL 
350. 

The  objection  that  the  notice  of  sale  de- 
scribed a  larger  Indebtedness  than  that  which 
was  secured  by  the  trust  deed  cannot  here 
avail  for  the  purpose  of  setting  the  sale  aside, 
because  there  is  nothing  in  the  bill  to  show 
that  such  defect  in  the  notice  was  chargeable 
to  any  fraudulent  design,  or  operated  to  In- 
juriously affect  the  property  or  to  deter  bid- 
ders from  the  sale.    Fairmaim  y.  Peck,  supra. 

For  the  reasons  thus  stated  we  are  of  the 
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opinion  that  Hie  dalm  of  ai^pdlant  la  barred 
by  laches.  There  was  therefore  no  error  In 
■ostainlng  the  demurrer  to  the  bill,  and  dis- 
missing the  same  for  want  of  equity.  The 
decree  of  the  supreme  court  of  Ckx>k  county  Is 
accordingly  affirmed.   AfiBnned. 


aeo  ni. «» 

NEW  YORK.  0.  &  ST.  L.  R.  CO.  t.  BlitT- 

MENTHATfci 

OSnpreme  Coort  of  Illinoia.     Oct  11.  1805.) 

CASaiBB»— FAUBNOBItS— Pbbsonal  Ihjokt. 

1.  A  person  who  is  riding  on  a  freight  train 
in  charge  of  stock  in  ahipment,  with  the  con- 
sent of  the  raihoad  company,  whether  on  a  reg- 
ular ticket  or  iHt  a  droyer'a  £«■,  ia  a  passenger, 
and  the  carrier  owes  him  the  same  duty  aa 
other  passengers  trarellng  on  passenger  trains, 
which  requires  it  to  use  the  highest  reasonable 
and  practicable  skill  and  diligence  to  protect  him 
from  ii^diUT. 

2.  The  happening  of  an  accident  resulting 
In  an  injury  to  a  passenger  in  course  of  trans- 

E oration  raises  a  presumption  that  the  carrier 
as  been  negligent,  and,  when  such  accident  is 
shown,  the  buracn  rests  on  the  carrier  to  over- 
come the  presumption. 

3.  Negligence  is  a  question  of  fact  to  he  de- 
termined by  the  jury,  under  proper  instructions 
aa  to  the  law,  f^om  all  the  evidence  in  the  case; 
and  an  instrucuon  that  certain  specified  facta 
constitute  negligence  Is  erroneous. 

4.  An  instructioD  asked,  which  requires  the 
ooort  to  pass  upon  the  sufficiency  of  the  evidence 
to  sustain  a  paitkuiar  count  in  a  declaration  is 
Improper. 

5.  Where  a  party  Introducing  evidence  aft- 
erwu^ia  moved  to  strike  it  out,  which  motion 
was  opposed  by  the  adverse  party,  the  latter  can- 
not complain  of  its  retention  on  appeal. 

Appeal  from  appellate  ooort,  Flnt  district. 

Action  by  Michael  Blumenthal  against  the 
New  Yoik,  Chicago  &  St.  Louis  Railroad 
Company.  A  Judgment  of  the  drcult  court 
of  Cook  county.  Judge  Wlndes  presiding.  In 
favor  of  plaintiff,  was  affirmed  by  the  appel- 
late coort  (67  m.  App.  538),  and  defendant 
appesis.    Affirmed. 

This  Is  an  action  brought  by  the  appeilee 
against  the  appellant  company  to  recover 
damages  for  a  personal  Injury.  Verdict  and 
Judgment  In  the  trial  court  were  In  favor  of 
the  plalntltC,  and  the  judgment  has  been 
affirmed  bj  the  sppellate  court,  whence  the 
case  Is  brosght  here  by  apiieal.  The  dedaia- 
tlon  charges  that  plaintiff  Is  a  cattleman  ty 
trade,  and  was  engaged  In  the  business  of 
droving  cattle  from  one  station  to  another  on 
January- 10, 1891;  that  on  said  day  he  was  a 
passenger  on  a  freight-  train  of  Uie  defend- 
ant,, traveling  from  Chicago  to  New  York, 
and  was  looking  after  a  lot  of  cattle  which 
he  had  shipped  thereon  as  a  passenger  with 
the  consent  of  defendant;  that  on  the  morn- 
ing of  that  day  the  train  stopped  at  Brock- 
ton station  in  New.  York,  when  plaintiff  pro- 
ceeded, as  was  his  custom,  to  lnq)ect  the 
cattle,  and  was  obliged,  in  doing  so,  to  walk 
on  top  of  the  cars.  The  first  count  avers: 
"That  it  was  the  custom  of  the  defendant  at 
said  station  to  have  trains  stop  to  take  on 
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water;  that  aa  soon  as  the  train  stopped  to 
take  on  water.  If  the  train  had  to  go  back- 
wards or  forwards  to  get  Into  position  so  as 
to  take  water  from  the  tank,  in  either  of  said 
cases  it  was  the  custom  and  duty  of  the  de- 
fendant to  ring  the  bell  or  blow  the  whistle 
to  notify  parties  of  the  movement  of  the 
train.  Philntifl  further  avers  that,  relying 
on  said  custom  and  duty,  he  was  descending 
on  the  ladder  of  one  of  the  cars  for  the  pur- 
pose of  insi>ecting  cattle,  when,  without  any 
sign  or  warning  or  notification  whatsoever, 
the  said  engineer  in  charge  of  said  train  sud- 
denly started  said  train,  whereby  plaintiff 
was  caught  between  two  of  the  cars  of  said 
train  by  and  through  the  carelessness  and 
negligence  of  said  defendant,  by  means  where- 
of the  plaintiff  was  then  and  there  crushed, 
wounded,  and  brui&ed,  etc.,  and  permanent- 
ly injured,"  eta  The  second  count  avers: 
"That  It  was  plaintiff's  duty  to  go  from  car 
to  car  to  look  after  the  cattle,  and  he  was 
employed  for  that  duty  by  the  owners  of  the 
cattle  who  had  shipped  the  same;  that  two  of 
the  cars  were  In  a  defective  and  ruinous  and 
dangerous  condition,  owing  to  the  bumpers 
being  out  of  repair,  so  tliat,  when  the  said 
train  of  cars  was  backed  up  or  pushed  for- 
ward, the  said  two  cars  wotdd  go  within  six 
inches  of  each  other,  owing  to  the  defective 
condition  of  said  bumpers,  which  defective 
condition  of  said  bumpers  was  well  known  to 
the  said  defendant,  and  which  was  then  and 
there  unknown  to  the  plaintiff.  That  the 
ladder  on  said  cars  tor  getting  down  from 
one  car  to  another  or  to  look  from  one  car 
to  another  was  on  the  end  of  the  cars;  and 
about  a  minnte  after  said  train  had  stopped 
to  take  In  water  at  Brockton  station,  plain- 
tiff, as  was  his  custom,  began  to  descend 
from  one  of  said  cars  on  the  end  ladder,  there 
being  no  other  ladder  on  the  said  car;  and 
Just  as  the  i^alntlff  had  commenced  to  de- 
scend on  said  ladder,  the  said  defendant  sud- 
denly and  without  warning  backed  said 
train  of  cars,  and  by  reason  of  the  defective 
condition  of  said  bumpers  on  said  two  cars, 
from  one  of  which  the  plaintiff  was  descend- 
ing as  aforesaid  then  and  there,  the  said 
cars  came  so  close  together  that  they  crushed 
the  said  plaintiff  against  said  ladder,  in- 
flicting Internal  injuries,  etc.,  as  alleged  in 
first  count"  Third  count  avers:  "That  the 
plaintiff  walked  to  the  first  car  containing 
the  cattle,  and  was  about  to  descend  the  lad- 
der of  said  car,  for  the  purpose  of  examining 
all  his  cattle,  which  were  In  twenty  cars  of 
said  train,  and  as  he  began  to  descend  the 
first  car,  which  was  next  to  the  dead  freight 
car,  the  defendant,  without  any  warning  or 
sign  whatsoever,  suddenly  backed  the  train, 
causing  the  dead  freight  car  to  biunp  against 
the  cattle  car  which  plaintiff  was  descend- 
ing, and  by  means  of  such  negligence  in  not 
giving  any  warning  of  the  movement  of  said 
train,  and  also  by  means  of  the  negligence 
of  the  defendant  in  having  Improper  bumpers 
on  the  dead  freight  car,  which  bumpers  did 
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not  correspond  with  the  bumpers  on  the 
cattle  car  which  plaintiff  was  descending,  In 
consequence  of  which  want  of  corresponding 
of  said  bumpers  on  said  dead  freight  car  and 
said  cattle  car  then  and  there  caused  the 
said  two  cars  to  come  very  close  together, 
whereby  plaintiff  was  caught  between  said 
dead  freight  car  and  said  cattle  car,  where- 
by he  was  injured  as  alleged  In  first  count." 
Additional  count  charges  that  plaintiff  walk- 
ed to  the  front  car  containing  the  cattle, 
after  said  train  had  come  to  a  full  stop,  and 
plaintiff  was  about  to  descend  the  ladder  of 
said  first  or  front  car  for  the  purpose  of  ex- 
amining the  cattle;  that  he  had  begun  to 
descend  the  car  which  was  next  to  the  dead 
freight  car,  when  the  defendant,  without  any 
warning  or  signal  whatever,  suddenly  and 
negligently  baclied  said  train,  driving  said 
dead  freight  car  against  the  cattle  car  from 
which  the  plaintiff  was  descending,  by  means 
of  which  negligence  the  defendant,  in  not 
giving  any  warning  or  signal  of  the  move- 
ment of  the  said  train,  and  also  by  means  of 
the  negligence  of  the  defendant  in  having 
improper  bumpers  on  the  said  freight  car, 
which  bumpers  did  not  correspond  with  the 
bumpers  of  the  said  cattle  car  from  which 
plaintur  was  descending,  caused  said  two 
cars  to  come  very  close  together,  whereby 
plaintiff  was  caught  between  the  two  cars 
and  injured,  and  prevented  from  attending 
to  and  transacting  his  affairs  and  business, 
and  totally  disabled  froin  attending  to  any 
sort  of  business  whatever. 

Walker  &  Eddy,  for  appellant.  Moses  Salo- 
mon and  Brandt  &  Hoffmann,  for  appellee. 

MAGRUDBR,  J.  (after  stating  the  facts). 
The  first  contention  of  the  appellant  is  that 
the  court  refused  to  give  the  first  instruc- 
tion asked  by  the  defendant  below,  which 
was  that  the  evidence  was  instifilcient  to 
maintain  the  plaintiff's  case  as  charged  In 
his  declaration,  and  that,  therefore,  the  ver- 
dict should  be  for  the  defendant.  We  think 
that  there  was  sufilclent  evidence  tending  to 
establish  a  cause  of  action  to  Justify  the 
submission  of  the  case  to  the  jury.  Twenty 
cars  of  the  freight  train  were  carrying  the 
cattle  of  which  plaintiff  had  charge.  Be- 
tween these  and  the  engine  were  three  or 
four  box  cars  containing  dead  freight.  The 
collision  causing  the  injury  occurred  between 
the  forward  cattle  car  and  the  hindmost 
dead  freight  car.  At  the  rear  of  the  cattle 
cars  was  a  caboose  in  which  appellee  rode 
between  stations.  When  the  train  stopped 
for  coal,  water,  or  any  other  purpose,  ap- 
pellee visited  the  cattle  cars  by  walking  be- 
side them  to  see  if  the  cattle  were  in  proper 
condition.  Cattle  thus  transported  must 
have  light  and  air,  and  must  be  fed  and  wa- 
tered. They  become  frightened  and  unman- 
ageable. They  kick  or  gore,  or  fall  down, 
and  cannot  rise.  The  strong  crowd  and  suf- 
focate the  weak.    They  suffer  from  the  mode 


of  locomotion  and  the  length  of'  the  Journey. 
3  Am.  &  Eng.  Enc.  Law,  p.  2.  Here  the  or- 
dinary way  of  getting  the  cattle  up  If  they 
were  down  was  by  walking  by  the  sides  ot 
the  cars  when  the  train  stopped,  and  punch- 
ing the  cattle  with  a  pole.  Appellee  carried 
a  pole  for  that  purpose.  There  were,  how- 
ever, doors  on  top  of  the  cars,— two  doors 
on  the  top  of  each  car,  "one  on  each  end, 
opposite  each  other,  on  eacb  side  of  the 
roof."  These  doors  were  for  use  by  the 
drover  while  the  cars  were  in  motion,  If  any 
emergency  required  their  use.  There  was  a 
door  on  each  side  of  each  car,  but  no  door 
at  either  end  of  each  car.  There  were  no 
ladders  on  the  sides  of  the  cars.  The  lad- 
ders were  at  the  ends  of  the  cars.  When 
the  drover  was  on  top  of  a  car  at  the  time 
of  the  stopping  ot  the  train,  the  only  way 
In  which  he  could  alight  so  as  to  walk  on 
the  ground  and  examine  his  cattle  from  the 
sides  of  the  cars  was  by  descending  on  the 
ladder  at  the  end  of  the  car.  One  of  ap- 
pellant's witnesses  testifies  that  the  "dro- 
ver generally  gets  down  when  we  stop  for 
coal  or  water  at  a  place,  as  soon  as  he  can. 
It  is  his  duty  to  do  so.  He  is  delaying  him- 
self when  he  delays  us."  At  Westfield,  eight 
miles  west  of  Brockton,  appellee  commenced 
with  the  rear  cattle  car  next  to  the  caboose 
to  examine  his  cattle,  but  had  only  exam- 
ined two  or  three  cars  when  the  train  start- 
ed, and  be  was  obliged  to  enter  the  caboose. 
Knowing  that  the  train  woxild  stop  at  Brock- 
ton from  10  to  20  minutes,  he  walked  on  top 
of  the  train  until  he  reached  the  forward  car 
of  the  20,  and,  when  the  train  stopped,  at- 
tempted to  descend  by  the  ladder  at  the  for- 
ward end  of  the  car,  so  that.  In  walking 
back  and  inspecting  the  cattle,  he  might 
reach  the  caboose  about  the  time  the  train 
would  start.  When  appellee  commenced  his 
descent  of  the  ladder,  there  was  sufiSdent 
room  for  his  body  between  the  car  he  was 
on  and  the  car  immediately  in  front  When 
he  had  descended  to  a  point  where  his  waist 
was  on  a  level  with  the  top  round  of  the 
ladder,  the  train  was  moved,  so  that  the 
space  between  the  two  cars  was  reduced  to 
about  six  inches,  and  his  hips  and  bowels 
were  crushed  between  them.  The  evidence 
tends  to  show  that  under  aU  the  clrciunstan- 
ces  the  appeUee  had  a  right  to  be  on  top  of 
the  freight  car  where  he  was,  and  to  de- 
scend by  the  ladder  at  the  end  of  the  car 
when  the  train  stopped.  The  real  cause  of 
the  Injury  was  the  fact  that  when  the  cars 
of  the  train  were  shoved  together  the  space 
between  them  was  too  narrow  to  admit  of 
a  safe  descent  upon  the  ladder. 

The  declaration  sufficiently  charges  that 
the  cars  were  thus  brought  so  dose  together 
as  to  produce  the  injury.  It  makes  no  dif- 
ference whether  the  narrowness  of  the  space 
between  the  cars  when  shoved  together  was 
brought  about  by  the  bumpers  being  out  of 
repair  or  otherwise  defective,  or  by  a  want  of 
correspondence  between  the  bumper  on  the 
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cattle  car  and  that  Mt  the  dead  freight  car,  or 
by  any  other  cause. '  The  plaintiff  may'  aver 
In  his  declaration  as  many  grounds  of  recov- 
ery as  he  sees  proper,  but  it  Is  not  neces- 
sary to  prove  all  that  Is  alleged.  It  Is  suf- 
ficient to  prove  enough  of  the  negligence 
charged  to  make  out  a  case.  Wagon  Co.  v. 
Kehl,  139  IlL  644,  29  N.  E.  714,  We  are  re- 
lieved fr<)m.the  consideration  of  the  question 
as  to  the  duty  of  a  railroad  company  to  fur^ 
alsh  Ita  eatployte  and  servants  with  safe 
machinery  and. structures,  and  with  a  safe 
place-  and  surrouadings  for  the  .performance 
of  their  duties,  and  aB  to  the  assumption  by 
such  servants  of  the  ordinary  hazards  and 
risks  of  their  employment;  for,  although  the 
evidence  tends  to  show  that  appellee  had 
control,  to  some  extent,  of  the  cattle  which 
the  company  was  transporting,  and  assumed 
the  duty  of  looking  after  the  condition  of  the 
cattle,  yet  we  do  not  regard  the  relation  ex- 
isting between  him  and  the  company  as  that 
of  employs  and  enq)lDyer.  The  relation  be- 
tween them  was  that  of  carrier  and  passen- 
ger. The  de<daratiDn  charges  that  appellee 
waa  a  passenger,  and  we  think  the  evidence 
tends  to  sustain  the  allegation.  It  does  not 
ttSVeai  whether  the  appellee  had  what  is 
called  a  "drover's  pass"  or' not.  A  person 
who  is  traveling,  with  the  consent  of  the 
railroad  company,  vpon  a  freight  train  In 
eliarge  ct  stock  or  goods  carried  by  the  com- 
pany for  him  is  a  passenger.  Railway  Co. 
▼.  Beaver,  41  Ind.  iS&i  Lawson  v.  Railroad 
Ckk,  64  Wis.  447,  24  N.  W.  6ia  Even  where 
anch  a  person  is  traveling  in  charge  of  cat- 
tle on  a  drover's  pass,  he  is  a  passenger  tor 
hire.  The  ccmsideration  of  his  passage  Is  the 
service  he  renders  In  taking  care  of  the  cat- 
tle, or  the  charge  made  against  him  or  his 
employer  for  shipping  the  cattle.  Railroad 
Oo.  V.  lAK&wood,  17  WalL  857;  Railroad  Co. 
V.  Horst,  83  U.  S.  291;  RaUroad  Co.  v.  Onr- 
Mn,  i»  Ohio  St  1;  8  Am.  &  Eng.  Bnc.  Law, 
p.  16,  and  cajtos  cited  In  notes;  Railroad  Co. 
r.  Brown.  128  HI.  162,  14  N.  E.  197.  A  car- 
rl»  win  be  bdd  to  the  same  strict  accounta- 
Mllty  for  the  negligence  of  Its  servants  re- 
sulting In  Injury  to  a  passenger  who  is  law- 
fully and  properly  on  a  freight  train  as 
governs  Its  liability  for  such  negligence  when 
the  transiMrtation  Is  upon  a  train  devoted  to 
passenger'  service  exclusively.  Railroad  Co. 
V.  AmoJ,  144  111.  261,  33  N.  B.  204.  Being  a 
passenger,  'appellee  was  not  chargeable  with 
notice  of  defects  in  the  construction  or  con- 
dition of  the  cars.  "As  to  the  selection  of 
suitable  machinery  and  cars,  the  fitness  of 
the  road  both  as  to  the  manner  of  construc- 
tion and  materials  used,  and  in  the  use  of  all 
appliances  adopted  for  the  government  or 
moving  of  trains,  and  as  to  the  retention  of 
competent  and  faithful  servants,  the  carrier 
nt  passengers  is  obligated  to  use  the  highest 
reasonable  and  practicable  skill,  care,  and 
diligence."  Railroad  Oo.  v.  Plllsbury,  123 
m.  9, 14  N.  E.  22;  Poinsylvania  Oo.  v.  Roy, 
102  U.  S.  455.   The  happening  of  an  accident 


to  a  passenger  dtuiiig  th^'coutse  Of  hlb  trans- 
portation raises  a  presumption  that  the 
carrier  has  been  negligent  The  burden  of 
rebutting  this  presumption  rests  upon  the  car- 
rier. Undoubtedly  the  law  requires  the  plain- 
tiff to  show  that  the  defendant  has  been  neg- 
ligent But  where  the  plaintiff  is  a  passen- 
ger, a  prima  facie  case  of  negligence  Is  made 
out  by  showing  the  happening  of  the  acci- 
dent If  the  injury  to  a  passenger  13  caused 
by  apparatus  wholly  under  the  control  of  the 
carrier,  and  furnished  and  applied  by  it  a 
presumption  of  negligence  on  its  part  Is 
raised.  Gieeson  v.  Railroad  Co.,  140  U.  S. 
<43S,  11  Sup.  Ct  859;  KUler  v.  Steamship  Co., 
US  N.  Y.  199,  23  N.  E.  482;  Railroad  Co.  V. 
Yarwood,  15  HI.  468, 17  m.  519;  RaUway  Co. 
V.  Engel,  86  HL  App.  491;  Railway  Oo.  v. 
Thompson,  56  111.  141;  Packet  Oo.  v.  Defrles, 
W  m.  598;  Railway  Oo.  v.  Cotton,  140  ni. 
493,  29  N.  B.  899.  Proof  that  plaintiff  was  a 
passenger,  that  the  accident  happened,  and 
that  the  Injury  was  Inflicted,  imposes  upon 
the  carrier  the  duty  to  explain  or  account 
for  the  accident  and  to  prove  that  it  resulted 
from  a  cause  for  which  the  carrier  should 
not  be  held  responsible.  Railway  Co.  v.  Bn- 
gel,  supra;  Railway  Co.  v.  Thompson,  supra. 
The  (drcumstances  of  exculpation  are  its 
matter  of  defense.  Gieeson  v.  Railroad  Co., 
supra.  Here  an  injury  was  proven  to  havfe 
happened  to  a  passenger  while  descending 
from  a  train  of  cars  in  the  manner  and  under 
the  circumstances  already  stated.  We  think 
that  a  prima  facie  case  of  negligence  was 
made  out  sufficient  to  throw  upon  appellant 
the  burden  of  proving  that  the  injiuy  was 
not  its  fault  Whether  or  not  the  defendant 
offered  such  explanation  of  the  accident  as 
to  relieve  itself  from  the  charge  of  negli- 
gence, and  whether  or  not  the  plaintiff  exer- 
cised due  care  for  his  own  safety,  were  ques- 
tions of  fact  for  the  ju^,  and  were  submit- 
ted to  them  by  the  court  under  proper  in- 
structions. 

■Complaint  Is  made  that  several  other  in- 
structions asked  by  appellant  were  refused. 
Without  entering  into  a  critical  examination 
of  all  these  Instructions,  we  deem  it  sufficient 
to  point  out  two  defects  In  them  which  justi- 
fied the  action  of  the  court  in  refusing  them. 
In  the  first  place,  they  undertake  to  tell  the 
jury  that  certain  specified  facts  constitute 
negligence.  It  is  for  the  jury  to  determine 
whether  the  defendant  has  been  guilty  ol 
negligence  under  all  the  evidence  in  the  case. 
The  question  is  one  of  fact  and  the  facts  are 
for  the  Jury.  It  is  not  the  province  of  "the 
court  to  teU  the  Jury  tluit  certain  facts  con- 
stitute negligence."  Penni^lvanla  Co.  v. 
Frana,  112  111.  398.  In  the  second  place,  the 
court  was  asked  to  Instruct  the  jury  that  the 
evidence  applicable  to  each  separate  count 
of  the  declaration  was  not  sufficient  to  sus^ 
tain  plaintiff's  charge  of  negligence  as  made 
in  that  count  These  instructions  were  not 
proper,  because  by  them  the  court  was  made 
to  pass  upon  the  stifflclencgr  of  the  evidence 
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instead  of  learlng  It  to  the  jvr/  to  pass  upon 
It.  Thej  were  In  no  way  different  from  the 
first  Instruction  asked  by  the  defendant,  ex- 
cept that  they  refer  to  each  count  of  the  dec- 
laration instead  of  referring  to  the  whole 
declaration. 

An  objection  was  made  to  certain  testi- 
mony admitted  by  the  court  on  behalf  of 
plaintiff,  which  we  would  be  Inclined  to  re- 
gard as  wdl  taken  under  the  doctrine  of  the 
case  of  Railway  Co.  t.  Friedman,  146  m.  583. 
80  N.  E.  863,  and  34  N.  B.  1111.  if  the  record 
did  not  show  a  waiver  by  appellant  of  the 
right  to  Insist  upon  the  objection.  Appellee 
asked  one  of  his  witnesses  what  were  ttie 
aTerage  weekly  earnings  of  a  cattle  drover 
traveling  with  and  caring  for  cattle  shipped 
on  cars;  and  he  was  allowed  to  answer,  over 
the  objection  of  appellant,  to  which  mllng 
exception  was  taken.  The  objection  was 
that  there  was  no  allegation  in  the  declara- 
tlMi  of  special  damages  by  reason  of  the  loss 
of  wages.  On  the  morning  after  the  evi- 
dence was  introduced,  counsel  for  appellee 
admitted  In  open  court  that  the  evidence 
might  be  subject  to  technical  objection,  and 
made  a  motion  that  it  I>e  stricken  out  and  ex- 
cluded from  the  Jury,  and  proposed  to  ask  an 
Instruction  to  the  jury  to  disregard  it;  but 
counsel  for  appellant  opposed  the  motloa, 
and  objected  to  the  exclusion  of  the  evidence, 
and  the  court  overruled  the  motion.  We  fall 
to  see  bow  counsel  for  appellant  can  now 
complain  that  the  evidence  was  allowed  to 
remain  in  the  case,  when  they  themselves  op- 
posed its  exclusion,  and  objected  to  its  with- 
drawal from  the  consideration  of  the  Jury. 
Finding  no  error  in  the  record  sufficient  to 
Justify  a  reversal  of  the  judgment,  we  are  of 
the  opinion  that  the  Judgment  of  the  appel- 
late court  should  be  affirmed,  and  It  is  ac- 
cordingly so  ordered.    Affirmed. 


cm.  ni.  Of) 

CULVER  Y.    PEOPLE   ez    id.    KOCHER- 
SPERGEB. 

(Supreme  Court  of  Illinois.     March  28,  1896.) 

StATnrs— Adoption  of  Exibtino  Btatotb— Pob- 

uo  Xhfbovehents — Special  Assess- 

M  B^rrs— ExroKOBUEXT. 

1.  The  adoptioD  in  an  act  of  the  whole  or  a 
portion  of  another  statute,  by  specific  reference, 
adopts  the  law  as  existing  at  the  time  of  the 
adoption,  and  does  not  include  subsequent 
amendments  of  the  statute  so  adopted,  unless 
by  express  or  strongly-implied  intent. 

2.  Act  May  2,  1873  (2  Starr  &  C.  Ann.  St 
p.  1708),  provides,  in  regard  to  special  assess- 
ments for  the  improvement  of  parks  and  boule- 
vards, tliat  the  proceedings  to  levy  and  collect 
the  same  sliall  conform,  as  nearly  as  may  be,  to 
the  provisions  of  article  9  of  the  village  act  of 
April  10,  1872,  and  all  the  "provisions  of  said 
artide  9  so  far  as  applicable  shall  be  in  force 
and  apply  to  any  assessments  made"  under  the 
act,  By  a  subsequent  amendment  to  article 
8,  special  assessments  for  public  improvements 
were  antiiorized  to  t>e  divided  into  installments. 
Bdd,  that  only  the  provisions  of  the  village  act 
••  they  existed  at  the  passage  of  the  act  of 
May  2,  1873,  were  incorporated  therein,  and 


not  subsequent  modifications  and  amendmenta, 
and  therefore  the  division  of  assessments  for 
park  improvements  into  installments  was  unaa* 
thorized. 

3.  Confirmation  of  a  special  assessment  may 
be  attacked,  on  application  for  judgment  there* 
on,  on  the  ground  ttiat  the  ordinance  authoris- 
ing the  assessment  provided,  without  authority, 
for  payment  of  the  assessment  in  installments. 

Appeal  from  Cook  county  court;  Charles 
H.  Donnelly,  Judge. 

Application,  on  the  relation  of  D.  H.  Kodi* 
ersperger,  for  Jndgmoit  on  a  special  assess- 
ment From  a  judgment  for  relator,  Helen 
Culver  appeals.     Reversed. 

This  la  an  ai^teal  from  a  Judgment  of  the 
county  court  of  Cook  county  for  the  sale  of 
certain  lota  of  appellant  tor  the  first  and 
second  Installments  of  a  special  assessment 
levied  by  the  town  of  West  Chicago,  at  the 
request  of  the  board  of  West  Chicago  park 
commissioners,  for  the  improvement  of  Doug- 
las Boulevard.  In  the  original  proceeding 
for  the  confirmation  of  the  assessment,  the 
appellant  did  not  appear,  and  default  was 
taken  against  her.  In  the  present  appllca* 
tion  by  the  county  collector  for  Judgment 
and  order  of  sale,  the  appellant  filed  certain 
objections,  all  of  which  were  overruled  by 
the  eonn^  court,  and  Jndj^nent  was  entered 
against  the  land  of  appeUant  Tite  present 
appeal  is  prosecuted  from  such  Judgment  of 
the  county  court  The  bill  of  exceptions 
shows  that  In  support  of  her  objections  the 
appellant,  upon  the  trial  below,  introduced 
all  the  proceedings  In  the  original  assess- 
m»it  proceeding.  Including  the  ordinance,  the 
petition,  and  the  Judgment  of  confirmation. 
The  ordinance  was  passed  and  the  petition 
filed  under  the  act  of  May  2,  1878,  in  regard 
to  parks  and  boulevards.  2  Starr  &  C.  Ann. 
8t  p.  1708.  Section  3  of  that  act  provides 
that:  "In  case  such  board  of  park  commis- 
sioners shall  desire  to  improve  any  bovle* 
yard  or  pleasure-way  under  their  control,  or 
any  part  thereof  •  •  •  they  shall  make 
plans  and  speciflcations  for  such  contem- 
plated Improvement  *  *  *  and  sliaU  pr^ 
pare  estimates  of  the  cost  of  such  content- 
plated  Improvement  and  transmit  such  plans, 
specifications  and  estimates  to  the  corporate 
authorities  of  the  town  where  such  improve- 
ment will  be  Bitualted.  Such  corporate  au- 
thorities may  upon  the  receipt  of  such  i>lans^ 
speciflcations  and  estimates  •  •  •  deter- 
mine  by  ordinance  to,  be  entered  upon  the 
records  of  such  town  whether  such  improve- 
ment shall  be  made  or  not;  if  they  shall 
determine  to  make  the  same,  they  shall  also 
prescrit^e  that  the  same  shall  be  made  by 
special  assessment  or  special  taxation  of 
contiguous  property;  •  •  •  if  such  ordi- 
nance shall  provide  that  such  improvement 
Bliall  be  wholly  or  in  part  made  by  special 
assessments,  they  shall  direct  the  supervisor 
of  such  town  to  file  a  petition  in  the  name 
of  the  town,  in  the  county  court,  of-  his  coun- 
ty, for  proceedings  to  assess,  the  cost  of  such 
improvements;  such  petition  shall  recite  the 
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ordinance  for  the  proposed  Improvement  and 
tlie  plans,  speolflcatlons  and  estimates  of  tbe 
cost  thereof,  and  pray  that  the  cost  thereof 
may  be  assessed  In  the  manner  prescribed  by 
law.  The  proceedings  to  levy  and  collect 
such  assessment  subsequent  to  the  filing  of 
snch  petition,  shall,  in  all  things  as  near  as 
may  be,  conform  to  the  provisions  of  article 
9  of  an  act  to  provide  for  the  incorporation 
of  cities  and  villages,  approved  April  10th, 
1B72,  and  all  of  tlie  provisions  of  said  article 
9,  so  far  as  applicable,  shall  be  In  force  and 
apply  to  any  assessment  made  under  this 
act"  The  fourth  section  of  said  act  pro- 
vides that  the  town  supervisor,  elerk,  and 
assessor  of  such  town  shall  be  the  corporate 
authorities  of  such  town.  On  March  28, 
1893,  the  corporate  authorities  of  the  town 
of  West  Chicago  passed  an  ordinance,  of 
which  section  1  provides  "that  the  improve- 
ment of  60  feet  on  the  outside  and  on  each 
side  of  Douglas  Boulevard  or  Douglas  Park 
Bottlevard  as  desired  to  be  made  by  West 
Chicago  park  commissioners  and  as  shown  by 
the  plans,  speciflcationB  and  estimates  trans- 
mitted by  said  West  Chicago  park  commis- 
sioners to  the  corporate  authorities  of  the 
town  of  West  Chicago,  shall  be  made,  and 
that  the  cost  thereof,  together  with  cost  of 
making  and  collecting  the  assessment  to  be 
made  therefor,  shall  be  paid  by  special  as- 
sessmmt  upon  contiguous  property  abutting 
-on  said  botilevard  so  as  to  be  improved  In 
the  m&nner  provided- by  law  and  in  accord- 
ance with  such  plans,  specifications  and  es- 
timates." Section  2  of  said  ordinance  Is 
set  forth  In  the  opinion  of  the  court  On 
April  7,  1893.  the  town  of  West  Chicago  filed 
Its  petition  in  said  county  court,  to  which 
was  attached  a  certified  copy  of  said  ordi- 
nance, and  also  copies  of  the  plans,  specifi- 
cations, and  estimates  presented  to  the  cor- 
porate authorities  of  said  town.  Said  peti- 
tion prayed  that  commissioners  be  appointed 
to  assess  the  cost  of  such  Improvement,  and 
to  make  and  levy  a  special  assessment  there- 
for, and  to  return  an  assessment  roll,  in 
the  manner  provided  by  law,  and  that  said 
i^eclal  assessment  might  be  divided  Into  in- 
stallments, the  first  of  which  should  be  20 
per  cent  of  the  total  of  said  assessment, 
which  installment  should  be'due  and  payable 
on  and  after  the  date  of  confirmation  of 
said  assessment,  and  that  the  remainder 
should  be  divided  into  four  equal  install- 
ments, payable  annually  thereafter,  and  that 
each  of  said  four  Installments  should  bear 
Interest  at  the  rate  of  6  per  cent,  per  annum 
from  the  1st  day  of  October,  1893,  as  pro- 
vided by  law.  On  July  8,  1893,  final  Judg- 
ment or  order  of  confirmation  was  entered 
In  said  proceeding,  which,  among  other 
things,  found  that  m  and  by  said  ordinance 
It  was  provided  that  the  said  special  tax 
should  be  collected  by  installments,  the  first 
of  which  should  be  20  per  cent,  as  aforesaid, 
and  ordered  that  said  special  tax  should  be 
-divided  and  payable  by  Installments,  the  first 


of  which  should  be  20  per  cent  of  tlie  total 
amount  of  said  special  tax,  and  that  the  re- 
maining portion  thereof,  after  deducting  said 
first  installment  should  be  divided  into  four 
equal  installments,  payable  annually  there- 
after, and  collected  In  the  same  manner  that 
other  assessments  are  now  collected;  that 
each  of  said  last-mentioned  four  installments 
should  bear  Interest  at  the  rate  of  6  per 
cent  per  annum,  etc.  By  an  act  approved 
April  29,  1887,  article  9  of  the  city  and  vil- 
lage act  was  amended  by  adding  thereto  sec- 
tions from  65  to  68,  inclusive.  Laws  ni. 
1887,  p.  104.  Said  sections  55  and  63  were 
further  amended  by  an  act  approved  Jime 
15,  1891  (Laws  lU.  1891,  p.  81).  In  both  the 
acts  of  1887  and  1891,  section  65  provides 
as  follows:  "That  the  amount  of  any  spe- 
cial assessment  for  any  local  Improvement 
in  any  city,  incorporated  town  or  village  may 
be  divided  into  installments  when  so  pro- 
vided by  ordinance  providing  for  the  said 
Improvement  the  first  of  which  shall  not  ex- 
ceed the  sum  of  twenty-five  per  cent  of  the 
total  of  such  assessment  and  which  shall 
be  due  and  payable  from  and  after  confirm 
mation  of  said  assessment  The  remaining 
portion  of  said  assessment  after  deducting 
the  said  first  installment  shall  be  divided  in- 
to four  equal  annual  installments  which  said 
instaUments  shall  be  paid  annually  thereaft- 
er and  collected  in  the  same  manner  that 
other  assessments  are  now  collected,"  etc. 

W.  W.  Qrlnstead,  for  appellant  H.  S.  Me- 
cartney,  for  appellee. 

UAGRUDBR,  J.  (after  stating  the  facts); 
Upon  this  application  to  the  county  court  for 
Judgment  upon  the  delinquent  list  one  of 
the  objections  made  by  appellant  was  that 
the  ordinance  lying  at  the  foundation  of  the 
original  assessment  proceeding  was  illegal. 
Invalid,  and  void,  for  several  reasons.  One 
of  thiese  reasons  was  that  the  ordinance  pro- 
vided that  the  special  assessment  should  be 
divided  Into  installments.  It  was  also  ob- 
jected that  the  Judgment  of  confirmation  of 
the  assessment  was  not  in  conformity  with 
the  law,  and  was  Invalid. 

The  rule  that  the  Judgment  of  a  court  act-* 
tag  without  Jurisdiction  is  void,  and  may  be 
successfully  resisted  even  in  a  cc^ateral  pro- 
ceeding, applies  to  a  Judgment  confirming  a 
special  assessment  when  application  is  made 
for  the  sale  of  the  lands  upon  which  the  spe- 
cial assessment  has  been  levied,  for  nonpay- 
ment of  such  Judgment  of  confirmation.  If, 
upon  an  application  for  the  confirmation  of 
a  special  assessment  the  court'  has  Juris- 
diction to  render  the  Judgment  of  confirma- 
tion, such  Judgment  will  conclude  the  land- 
owner from  questioning  any  of  the  proceed- 
ings had  prior  thereto,  on  a  subsequent  ap- 
plication for  a  Judgment  and  order  for  sale 
of  the  premises.  "On  the  other  hand.  If  the 
proceedings  anterior  to  the  Judgment  con- 
flrmtag  the  assessment  were  so'  defective  as' 
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not  to  authorize  the  court  to  act  at  all  upon 
the  question  of  confirmation,  then  it  is  equal- 
ly clear  the  objections  In  question  might 
properly  be  made  upon  an  application  for 
judgment,  and  order  of  sale  of  the  lots,  as 
well  as  at  any  other  time."  Schertz  v.  Peo- 
ple, 105  111.  27;  Kilmer  v.  People,  106  111. 
529;  GoodwUlie  v.  City  of  Lake  View,  137 
111.  51,  27  N.  B.  15;  Ayer  v.  City  of  Chicago, 
149  IlL  262,  37  N.  E.  57;  Dickey  v.  City  of 
Chicago,  152  IlL  468,  38  N.  E.  982.  The  ques- 
tion then  arises,  whether  the  judgment  of 
confirmation  entered  In  the  original  assess- 
ment proceeding  was  a  valid  judgment  The 
judgment  of  confirmation,  upon  its  face,  or- 
ders that  the  special  assessment,  or,  as  it  is 
therein  called,  the  "special  tax,"  be  payable 
In  Installments.  The  petition  filed  In  the 
county  court  for  the  appointment  of  commis- 
sioners to  assess  the  cost  of  the  improve- 
ment prays  that  the  assessment  be  divided 
Into  installments,— the  first  20  per  cent,  pay- 
able on  confirmation  of  the  assessment;  the 
remainder,  in  four  equal  Installments,  pay- 
able annually  thereafter.  The  ordinance 
passed  by  the  town  of  West  Chicago  on 
March  28,  1893,  for  the  improvement  of 
Douglas  Park  Boulevard  as  desired  to  be 
made  by  the  West  Chicago  park  commission- 
ers, and  as  shown  by  the  plans,  specifica- 
tions, and  estimates  transmitted  by  said 
West  Chicago  park  commissioners  to  the  cor- 
porate authorities  of  the  town  of  West  Chi- 
cago, a  certified  copy  of  which  ordinance  was 
attached  to  said  petition,  provides,  in  the  sec- 
ond section  thereof,  "that  said  special  as- 
sessment shall  be  divided  into  Installments 
and  that  the  first  of  said  installments  shall 
be  20  per  cent  of  the  total  amount  of  said  as- 
sessment and  that  the  deferred  Installments 
shall  bear  interest  at  the  rate  of  six  per  cent 
per  annum  as  provided  by  law." 

There  was  no  authority  in  law,  or  under 
any  statute,  for  the  passage  of  an  ordinance 
by  the  town  of  West  Chicago  for  a  special 
assessment  for  the  Improvement  of  a  park 
or  park  boulevard,  payable  In  installments. 
The  act  of  May  2,  1873,  in  regard  to  parks 
and  boulevards,  authorizes  the  corporate  au- 
thorities of  any  town  to  prescribe  by  ordi- 
nance that  the  improvement  of  a  boulevard, 
or  any  part  thereof,  may  be  made  by  special 
assessment  or  special  taxation  of  contiguous 
property,  but  It  does  not  authorize  such  au- 
thorities, to  pass  an  ordinance  making  such 
assessment  payable  In  Installments.  2  Starx 
&  C.  Ann.  St  p.  1708.  Section  3  of  the  act 
provides  that  the  proceedings  to  levy  and 
collect  the  assessment  subsequent  to  the 
filing  of  the  petition  shall  conform,  as  near 
as  may  be,  to  article  9  of  the  city  and  vil- 
lage act  of  April  10,  1872,  "and  all  of  the 
provisions  of  said  article  9  so  far  as  appli- 
cable shall  be  In  force  and  apply  to  any  as- 
sessment made  under  this  act."  Was  this 
language  intended  by  the  legislature  to  in- 
clude only  the  provisions  of  article  9,  as  they 
existed  on  May  2, 1873,  when  the  act  of  that 


date  was  i>assed,:or  was  it  Intended  to  In- 
clude those  provisions,  not  only  as  they  then 
existed,  but  also  as  they  might  thereafter  be 
changed  or  modified  or  added  to  by  amend- 
ment? Article  9,  as  originally  enacted.  In 
1872,  contained  no  provision  for  the  collec- 
tion of  special  assessments  or  special  taxes 
In  installments.  English  t.  City  of  Danville, 
150  lU.  92,  36  N.  E.  994.  Nor  did  It  contain 
any  such  provision  on  May  2,  1873,  when  the 
act  in  regard  to  parks  and  boulevards  was 
passed.  If,  therefore,  the  act  of  1873  merely 
adopted  article.  9  as  it  existed  on  May  2, 1S73, 
it  did  not  adopt  any  provision  for  the  pay- 
ment of  special  assessments  In  installments^ 
But  by  the  act  of  1887,  amending  article  9, 
and  by  a  further  amendatory  act  passed  in 
1891,  It  was  provided  that  special  assess- 
ments might  be  payable  in  installm^its.  If 
the  act  of  1873  did  not  adopt  the  provisions 
of  article  9  as  they  might  be  amended  sub- 
sequently to  May  2,  1873,  then  It  did  not 
adopt  the  amendments  provided  for  the  acts 
of  1887  and  1891,  to  the  effect  "that  the 
amount  of  any  special  assessment  for  any 
local  Improvement  in  any  city,  incc^porated 
town  or  village  may  be  divided  into  Install- 
mwts,  when  so  provided  by  the  ordinance, 
providing  for  the  said  improvement"  Laws 
m.  1887,  p.  104;  Laws  111.  1891,  p.  81.  l^e 
general  rule  is  that  an  act  which  adopts,  by 
reference,  the  whole  or  a  portion  of  another 
statute,  means  the  law  as  existing  at  the 
time  of  the  adoption,  and  does  not  indnde 
subsequent  additions  or  modifications  ot  the 
statute  BO  adopted,  unless  it  does  so  by  ex- 
press or  strongly-Implied  Intent  End.  Inteii*. 
St  {  85,  and  cases  In  note  107;  Suth.  St 
Const  S  257,  and  cases  in  note  4;  Darmstaet- 
ter  V.  Moloney,  45  Mich.  621,  8  N.  W.  674; 
Kendall  v.  U.  S.,  12  Pet  524;  Knaro  ▼•  City 
of  Brooklyn,  87  N.  X.  520;  In  re  Main  St. 
88  N.  Y.  454.  This  rule  seems  to  be  strlcUy 
adhered  to,  where  the  prior  act  Is  particularly 
referred  to  In  the  adopting  statute  by  its 
title.  Jones  v.  Dexter,  8  Fla.  276.  Where, 
however,  the  adopting  statute  makes  no 
reference  to  any  particular  act,  by  its  title  or 
otherwise,  but  refers  to  the  general  law 
regulating  the  subject  in  hand,  the  reference 
wiU  be  regarded  as  including,  not  only  the 
law  in  force  at  the  date  of  the  adopting  act 
but  also  the  law  In  force  when  action  Is 
taken  or  proceedings  are  resorted  to.  Thus, 
where  an  act  provided  that  property  in  the 
hands  of  an  executor  or  administrator  "shall 
be  distributed  according  to  the  provisions  of 
the  law  regulating  descents,"  it  was  hdd 
that  the  Intention  was  to  refer  to  any  law  of 
descents  which  might  be  in  force  at  the  time 
tliat  the  right  to  the  distribution  might  be- 
come vested.  Jones  v.  Dexter,  supra.  Again, 
where  an  act  In  rdation  to  dividing  an  elec- 
tion district  provided  that  the  proceedings. 
In  the  case  of  such  division,  "shall  be  the 
same  as  in  the. erection  or  alteration  of  the 
Unas  of  townships,"  it  was  held  that  the  act 
did  not  refer  .to  the  mode  existing  at  the 
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time  of  Its  enactment,  bat  was  Intended  as 
a  rule  for  future  conduct,  to  be  found  "by 
reference  to  the  law  In  regard  to  township 
division  existing  at  the  time  when  the  rule 
Is  InTOked."  Kngler's  Appeal,  55  Pa.  St.  123. 
So,  where  a  statute  prorldes  for  an  appeal 
"as  In  other  cases,"  the  appeal  is  made  In 
the  manner  prescribed  by  law  for  other  cases 
at  the  time  when  it  is  proposed  to  take  it. 
Kugler's  Appeal,  supra.  And  where  an  act 
prohibiting  all  contests  of  speed  of  animals 
for  any  bet  or  stakes  or  reward,  "excepting 
such  as  are  by  special  laws  for  that  purpose 
expressly  allowed,"  It  was  held  that  the  ex- 
ception was  not  limited  to  the  time  of  the 
adoption  of  the  statute,  but  operated  to  ex- 
cept such  contests  as  were  allowed  by  laws 
then  existing,  or  passed  after  that  time. 
Harris  t.  "White,  81  N.  T.  532.  So,  also,  an 
act  providing  that  "the  said  company  may 
collect  the  same  tolls  and  enjoy  the  same 
privileges  granted  to  plank  road  companies 
by  the  general  plank  road  law"  was  constru- 
ed as  referring  to  the  general  law  as  it  then 
was,  and  as  It  might  become  In  the  future. 
Snell  T.  City  of  Chicago,  133  111.  413,  24  N. 
E.  532.  But  here  the  reference  in  the  act 
of  May  2,  1873,  is  not  to  any  general  law 
upon  the  subject  of  making  and  levying  and 
collecting  special  assessments,  but  to  the 
specific  "act  to  provide  for  the  Incorporation 
of  cities  and  villages,"  approved  April  10, 

1872,  mentioning  said  act  by  Its  title,  and 
referring  in  express  terms  to  article  9  there- 
of.   There  Is  nothing  in  the  act  of  May  2, 

1873,  to  Indicate  any  intent,  either  express 
or  strongly  Implied  (Darmstaetter  v.  Mo- 
loney, supra),  on  the  part  of  the  legislature 
that  future  amendments  to  article  9,  and 
not  the  provisions  thereof  then  existing, 
should  be  Included  within  the  terms  of  that 
act  We  fail  to  discover  any  language  or 
phraseology  In  the  act  of  May  2,  1873,  which 
takes  It  out  of  the  general  rule  that  an  act 
adopting  by  reference  the  whole  or  a  portion 
of  another  statute  refers  to  the  law  as  ex- 
isting at  the  time  of  the  adoption,  and  not 
to  subsequent  additions  or  amendments  there- 
to. On  the  contrary,  an  examination  of  sec- 
tion 2  of  the  act  leads  to  the  conclusion  that 
section  3,  containing  the  above-quoted  refer- 
-ence  to  article  9  of  the  city  and  village  law, 
was  not  intended  to  embrace  future  amend- 
ments to  the  provisions  of  article  9.  Section 
-2  provides  that  the  park  taxes  therein  men- 
tioned shall  be  collected  "in  such  manner  as 
Is  now  or  may  hereafter  be  provided  by  law 
for  the  collection  of  state  and  county  taxes," 
and  that  "provisions  of  law  in  respect  to  col- 
lection of  state  and  county  taxes,  and  pro- 
ceedings to  enforce  the  same,  which  are  now 
In  force  or  which  may  be  hereafter  enacted, 
so  far  as  applicable,  shall  apply  to  said  tax- 
es." But  when,  in  the  very  next  section, 
mention  is  made  of  Improvements  by  spe- 
cial assessments,  there  is  no  reference  to 
future  provisions  by  law,  or  to  enactments 
to  be  thereafter  made.    If  it  had  been  thd 


Intention  of  the  legislature  to  include  future 
amendments  to  article  9  within  the  mean- 
ing of  section  3,  it  would  have  been  easy  to 
specify  "aU  the  provisions  of  article  9  now 
in  force  or  which  may  be  hereafter  enacted." 
But  no  words  referring  to  future  provisions 
are  used.  Our  conclusion  is  that  the  acts  of 
1887  and  1891,  amendhig  article  9  of  the  city 
and  village  act,  cannot  be  regarded  as  being 
amendments  to  the  act  of  May  2, 1873,  in  re- 
lation to  parks  and  boulevards,  and  that, 
therefore,  the  ordinance  passed  on  March  28, 
1893,  by  the  town  of  West  Chicago,  pro- 
viding for  the  division  of  the  special  assess- 
ment therein  directed  Into  InstallmentSi 
with  interest  "as  provided  by  law,"  was  In 
fact  without  authority  of  law  and  void.  It 
follows  that  the  Judgment  of  confirmation  in 
the  special  assessment  proceeding,  based 
upon  that  ordinance,  is  also  void. 

Counsel  for  appellee  claims  that,  this  being 
an  application  by  the  county  collector  for 
Judgment  and  order  for  sale,  no  objection 
based  upon  the  invalidity  of  the  ordinance 
can  be  made  to  the  Judgment  of  confirmation 
entered  in  the  original  assessment  proceed- 
ing. Where  an  assessment  is  claimed  to  be 
Illegal  from  the  fact  that  it  was  based  upon 
an  insufficient  ordinance,  the  objection  to 
the  ordinance,  as  being  insufficient,  must  be 
made  upon  the  application  to  confirm  the 
assessment;  and,  if  it  is  not  made  then,  the 
Judgment  of  confirmation  will  be  regarded 
as  conclusive,  when  called  In  question  coir 
laterally.  Gage  v.  Parker,  103  III.  528;  Prout 
V.  People,  83  IlL  154;  Andrews  v.  People,  Id. 
529.  But  we  apprehend  that  the  objections  to 
the  ordinance  which  are  waived  when  not 
presented  upon  the  application  for  a  confir- 
mation of  the  assessment  are  those  which 
show  that  the  ordinance  Is  Insufficient  in  the 
sense  of  being  irregular,  or  that  it  is  insuf- 
ficient for  some  reason  which  does  not  es- 
tablish its  invalidity  or  void  character. 
Where,  however,  the  ordinance  Is  void,  all 
the  proceedings  based  upon  It,  including  the 
Judgment  of  confirmation,  must  be  void  also. 
This  necessarily  results  from  the  rule  that 
a  valid  ordinance  lies  at  the  basis  of  every 
valid  assessment.  A  legal  and  sufficient  or- 
dinance is  the  foundation  of  a  valid  assess- 
ment City  of  .Alton  v.  Middleton's  Heirs, 
158  111.  442,  41  N.  E.  926.  In  City  of  Oarlyle 
v.  County  of  GUnton,  140  lU.  512,  30  N.  B. 
782,  we  said:  "A  valid  ordinance  Is  essen- 
tial to  proceedings  by  special  assessment  for 
the  Improvement  of  a  street  by  a  city.  If 
the  ordinance  is  Invalid,  a  judgment  confirm- 
ing an  assessment  on  property  Is  not  author- 
ized." So,  here,  this  ordinance,  which  au- 
thorizes an  assessment  payable  In  install- 
ments, and  directs  the  deferred  Installments 
to  draw  annual  interest,  is  Invalid,  and  con- 
sequently the  judgment  confirming  the  spe- 
cial assessment  for  improving  Douglas  Boule- 
vard was  not  authorized.  In  Murphy  ▼-  Peo- 
ple, 120  ni.  234,  11  N.  E.  202,  where,  to  a 
Judgment    rendered    by    the    county    cottit 
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against  several  lots,  Interest  was  allowed  on 
tbe  amount  of  several  sx>eclal  assessments, 
we  said,  "Unless  some  provision  of  the  stat- 
ute autiiorlzes  Interest  to  be  computed  on 
the  amount  of  the  special  assessments,  It  Is 
quite  evident  the  court  had  no  power  to  al- 
low It."  In  the  case  at  bar,  not  only  does 
the  ordinance  provide  for  the  payment  of  In- 
terest upon  the  deferred  Installments,  but 
the  Judgment  of  conflrmatlon  also  orders  that 
interest  be  paid  thereon.  This  application  is 
for  Judgment  for  the  first  and  second  Install- 
ments of  the  special  assessment  The  pro- 
vision in  the  ordinance  and  Judgment  for 
payment  of  the  assessment  In  installments, 
and  with  interest,  involves  the  rendition  of 
separate  Judgments  for  unpaid  Installments 
and  interest  in  the  respective  years  in  which 
they  fall  due.  Proceedings  for  such  sepa- 
rate Judgments,  which  are  not  authorized  by 
statute,  are  necessarily  invalid. 

For  the  reasons  here  stated,  we  are  of  the 
opinion  that  the  county  court  erred  In  not 
sustaining  the  objections  made  by  appellant 
The  Judgment  of  the  county  court  is  ac- 
cordingly reversed,  and  the  cause  is  remand- 
ed to  that  court  for  further  proceedings  in 
accordance  with  the  views  herein  expressed. 
Reversed  and  remanded. 


(161  III.  20») 

COOK  et  al.  t.  PEOPLE  ex  rel.  KOOHBR- 
SPBRGER. 

(Supreme  Court  of  Illinois.     Mardi,  28,  1896.) 

Appeal  from  Cook  county  court;  Charles  H. 
Donnelly,  Judge. 

Application,  on  the  relation  of  D.  H.  Kocher- 
sperger,  for  judgment  on  a  special  assessment. 
From  a  judgment  for  relator,  J.  M.  Cool:  and 
oHiers  appeal.     Reversed. 

Hamlin,  Holland  A  Boyden,  J.  J.  Parker,  and 
W.  W.  Grimstead,  for  appellants.  H.  S.  Mc- 
Cartney, for  appellee. 

PER  CURIAM.  The  questions  Involved  in 
tliis  case  are  the  same  as  those  decided  in  Cul- 
ver V.  People,  43  N.  E.  812.  The  decision  in 
the  latter  case  goverus  here,  and  the  same  judg- 
ment will  be  entered  in  this  case  as  is  directed 
to  be  entered  in  Culver  v.  People,  supra.  Re- 
versed and  remanded. 


(160  Ul.  21S) 

PACIFIC  EXP.  CO.  V.  SHEARER  et  tH 
(Supreme  Court  of  IHlnoia.     Jan.  20,  1896.) 

CARRI*B»— MlSDCLIVERT. 

An  impostor,  under  the  name  of  J..  C.  S., 
one  with  whom  plaintiff  had  had  dealings,  tele- 
graphed to  plaintiff  to  express  to  him  $4,000, 
in  response  to  which  plaintiff  expressed  the 
money,  at  the  same  time  telegraphing  for  par- 
tic^ars  as  to  the  use  the  money  was  to  be  put 
to,  which  telegram  the  impostor  answered.  Tlie 
impostor  iiad  been  staying  in  the  town  to  which 
the  money  was  expressed,  and  from  which  the 
telegram  was  sent,  for  several  days,  under  the 
name  of  J,  C.  8.;  and  tbe  express  company,  on 
receipt  of  tiie  money,  delivered  it  to  the  im- 
postor, after  using  reasonable  diligence  to  as- 
certain his  ideiftity.  There  was  no  evidence  as 
to  his  true  name.     Beld,  that  the  express  com- 

1  Rehearing  denied  March  13,  1896. 


pany  was  liable  to  iriaintiff  as  for  a  misdeliv- 
ery of  the  money  Fbillips,  J.,  dissenting.  43 
III.  App.  641,  affirmed. 

Appeal  from  appellate  coiurt.  First  district 
Action  by  W.  W.  Shearer  and  others 
against  tbe  Pacific  Elxpress  (Company.  From 
a  Judgment  of  the  appellate  court  reversing  a 
Judgment  for  defendant  (43  111.  App.  641),  It 
appeals.    AiQrmed. 

Appellees  had,  for  a  number  of  years  prior 
to  the  happening  of  the  circumstances  giving 
rise  to  this  case,  conducted  business  at  the 
stock  yards  in  Chicago  under  the  firm  name 
of  W.  W.  Shearer  &  Ck>.  For  some  time 
prior  to  April  22, 1880,  said  firm  had  dealings 
with  one  J.  C.  Stubblefleld,  who  was  engaged 
in  buying  stock  in  Kansas,  Missouri,  and 
Texas,  and  who  from  time  to  time  applied  to 
Shearer  &  Co.  for  advance  of  money,  which 
they  sent  him  In  form  of  drafts,  letters  of 
credit  And  money  by  express.  In  April, 
1S88,  J.  C.  Stubblefteld  was  at  Chetopa,  in 
Kansas,  and  telegraphed  appellees  for  $700, 
and  it  was  sent  to  bim  In  draft  and  he  was 
there  identified  at  tbe  bank,  and  received  tbe 
money  for  tbe  draft  Stubblefleld  was  act- 
ing for  himself  in  the  purchase  of  cattle,  and 
not  as  an  agent  for  appellees.  On  April  21, 
1889,  about  midnight  this  J.  C.  Stubblefleld 
arrived  in  Chetopa,  Kan.,  from  Texas.  He 
got  off  tbe  train,  and  went  to  an  hotel,  a 
short  distance  from  tbe  depot  but  did  not 
register  bis  name  at  tbe  hotel,  giving  as  a 
reason  that  be  was  tired,  and  desired  to  go 
to  bed.  At  tbe  same  time,  and  from  tbe 
same  train,  another  man  got  off  at  Chetopa, 
and  went  to  another  hotel  in  tbe  town,  fur- 
ther away  from  the  depot  than  that  to  which 
J.  0.  Stubblefleld  went  This  man  claimed  to 
be  named  J.  C.  Stubblefleld.  Thereal  J.  a  Stub- 
blefleld, the  next  morning,  met  with  an  ac- 
quaintance in  the  town,  and  took  a  ride  with 
him  In  a  buggy,  and  some  time  during  the 
afternoon  left  Chetopa,  on  a  freight  train,  for 
Parsons,  and  went  from  there  to  Coffeyville. 
The  other  man,  whom  we  shall  designate  as 
the  "Impostor,"  went  to  the  telegraph  office 
In  Chetopa,  and  sent  the  following  telegram: 
"Chetopa,  Kansas,  April  22,  1889.  To  W.  W. 
Sheai^er  &  Co.,.  Union  Stock  Yards,  Chicago: 
Express  me$4,i000  to-day;  Chetopa.  Answer. 
J.  C.  Stubblefleld."  The  impostor  had  not 
registered  at  the  hotel  at  which  he  stopped, 
which  was  kept  by  Mr.  Davenport  After 
having  sent  tbe  above  telegram  to  tbe  appel- 
lee^, he  returned  to  the  hotel,  and  said: 
"Mr.  Davenport,  if  a  telegram  should  come 
here  to  J.  C.  Stubblefleld,  If  there  any  char- 
ges on  it  you  pay  it  and  I  will  settle  with 
you."  Mr.  Davenport  asked  him  If  that  was 
his  name,  and  be  replied  In  the  affirmative. 
Davenport  then  Informed  him  that  a  mes- 
senger  boy  had  been  there  with  a  telegrant 
for  J.  C.  Stubblefleld,  and  told  bim  where  he 
could  find  the  boy.  Soon  after,  tbe  impostor 
informed  Davenport  that  be  had  received  the 
telegram.  This  telegram  was  the  answer 
from  W.  W.  Shearer  &  Co.  to  the  message 
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sent  them  In  tbe  morning,  and  was  as  fol- 
lows: "Union  Stock  Xards.  Chicago,  HL,  22. 
To  3.  O.  Stubblefleld:  Sent  money  as  ordered 
to-day.  Wire  me  full  particolars  on  receipt 
of  this.  W.  W.  Shearer."  In  reply,  the  im- 
postor sent  the  following:  "Chetopa,  Kan- 
sas, 22.  To  W.  W.  Shearer  &  Co.:  Bought 
240  corn-fed  Texana,  top  of  300.  at  $20  a  head. 
J.  C.  Stubblefleld."  During  the  afternoon 
of  April  22d,  the  Impostor  bad  gireu  orders 
to  the  laUroad  company  for  11  stoclc  cars  to 
be  set  on  the  track  for  his  use,  for  the  pur- 
pose of  carrying  cattle  to  be  shipped  by  him 
on  tbe  24th  of  April.  The  cars  were  ordered 
from  the  railroad  company  in  pursnance  of 
such  arrangement,  and  were  by  the  company 
placed  on  the  side  track  at  Chetopa,  ready 
for  the  use  of  the  man  known  to  them  as 
Stubblefleld.  He  Informed  Davenport  that 
he  was  buying  cattle  to  ship  from  Chetopa, 
and  that  be  was  expecting  money  from  Chi- 
cago with  which  to  pay  for  them;  that  he 
ordered  the  money  from  plaintifCs  by  tele- 
graph. On  the  morning  of  the  24th,  he  call- 
ed on  the  agent  of  the  appellant  express  com- 
pany, and  asked  if  there  was  a  package  there 
for  Stubblefleld.  The  agent  asked  him  If  his 
name  was  StubUefield,  to  which  he  replied, 
"It  is."  Being  a^ted  what  were  his  Initials 
be  replied,  "J.  C."  The  agent  then  said  there 
was  a  paduige  for  J.  C.  Stubblefleld,  and 
asked,  "What  Identification  hare  yon?"  He 
then  to<dc  from  his  pocket  two  accounts  of 
sales  and  a  telegram,  and  handed  them  to 
the  agent.  The  telegram  was  the  pne  signed 
by  Shearer  &  Co.,  and  addressed  to  J.  C. 
Stubblefleld,  at  Chetopa,  a  copy  of  which  is 
aboye  set  out.  The  accounts  of  sales  show 
transactions  between  J.  C.  Stubblefleld  and 
appellees,  wherein  appellees  have  sold,  in 
Chicago,  cattle  consigned  to  them  by  ^.  C. 
Stubblefleld.  The  agent  then  asked  the  m- 
postor,  "Is  there  anybody  here  with  whom 
you  are  acquainted?"  to  which  he  replied, 
"Nobody  except  the  landlord."  The  Im- 
postor then  brought  in  Davenport,  the  land- 
lord, and  stated  that  he  came  after  the  pack- 
age. The  agent  inquired  of  Davenport  if  he 
was  acquainted  with  this  man.  Davenport 
said,  "I  am."  The  agent  then  asked:  "Who 
Is  he?  What  Is  his  name?"  bavenport  re- 
plied, "J.  C.  Stubblefleld."  The  agent  asked, 
"How  do  you  know  that  is  his  name?"  Dar- 
enjrart  said:  "At  least,  that  is  the  only  name 
I  ever  knew  him  by.  Besides,  he, has  been 
stopping  at  my  house  several  days,  nearly  a 
week.  He  is  also  on  the  trade  with  some 
parties  west  of  the  town  for  some  stock. 
He  has  got  the  cars  ordered.  They  are  now 
on  the  track  at  the  depot."  .  The  agent  then 
asked  the  impostor,  "What  are  you  looiUng 
for?"  He  said,  "A.  package  of  money." 
The  agent  asked,  "How  much?"  He  answer- 
ed, "54,000,  from  W.  W.  Shearer  &  Co.,  Chi- 
cago, 111."  The  agent  then  delivered  the 
package  of  money  to  the  impostor,  he  re- 
ceipting for  it  In  the  name  of  J.  C.  Stubble- 
fldd,  and  Davenport  signing  his. own  name 
v.43N.E.no.8— 52 


aa  IdentU^iDg  Stobl^lefleUL  Tbe  Impostor 
then  directed  Davenport  to  retain  a  room 
for  him,  as  he  would  be  back  that  night,  and 
took  a  train  for  CoSeyville,  and  was  not 
thereafter  seen  in  Chetopa.  The  genuine  3. 
C.  Stubblefleld  left  OotteyvUIe  on  April  2tth, 
and  came  to  Chicago,  where  he  at  once  called 
at  the  office  of  the  appellees;  and  it  was  then 
discovered  that  a  trick  had  been  played,  and 
steps  were  taken  by  Shearer  and  Stubble- 
fleld to  stop  the  payment  of  the  money,  but 
it  was  then  too  late. 

James  Frake,  tor  appellant  Bamnm, 
Humphrey  &  Bamum,  for  appellees. 

CBAIO,  0.  J.  (after  stating  the  facts).  On 
the  trial  In  the  circuit  court,  before  the  court, 
without  a  jury,  the  court  held,  as  law,  10 
propositions  submitted  by  the  appellees,  and 
refused  four  propositions  submitted  by  the 
appellant.  Tbe  ruling  of  the  court  on  the 
propositions  submitted  led  to  a  judgment  in 
favor  of  the  appellees,  the  plaintifCs  m  the 
action,  and  that  Judgment  was  affirmed  in 
the  appellate  court  When  this  case  was 
flrst  submitted,  we  were  inclined  to  reverse 
the  Judgment,  and  remand  for  another  trial. 
But  upon  a  ];>etition  for  a  rehearing,  on  a 
further  consideration  of  the  case^  we  have 
reached  a  different  conclusion. 

Appellees'  third  and  fourth  propositions 
held  were  as  follows:  ''(3)  To  relieve  the  de- 
fendant from  legal  liability  In  this  action,  it 
is  not  enough  that  the  evidence  should  prove 
that  the  man  to  whom  the  defendant's  agent 
at  Chetopa  delivered  the  package  in  contro- 
versy was  in  fact  the  man,  and  was  suffi- 
ciently identifled  to  sa^d  agent  as  the  man, 
whose  telegram  to  the  plaintiff  in  evidence 
caused  them  to  send  by  express,  as  they  did, 
the  package  hi  question.  (4)  The  defendant 
in  this  case,  on  receiving  the  package  in  con- 
troversy, addressed  to  J.  C.  Stubblefleld, 
Chetopa,  Kansas,  became,  ,as  common  car- 
rier, an  insurer  of  the  safe  delivery  of  said 
package  to  3.  Q.  Stubblefleld,  Chetopa,  Kan- 
sas; and  nothing  except  the  act  of  God  or 
of  the  public  enemy  CQuld' discharge  the  de- 
fendant from  the  duty  of  so  delivering  It" 
Appellant's  flrst  refused  proposition  was  as 
follows:  "(1)  If  the  defeaadant's  agent  de- 
livered the  package  in  coatroveisy  to  the 
Identical  person  in  response  to  whose  tele- 
graphip  order  the  plaintiff  sent  the  same,  in 
good  faith,  believing  such  person  was  J.  C. 
Stubblefleld,  and  the  person  named  as  con- 
signee; and  If,  at  the  time  of  the  delivery  of 
the  package  in  controversy,  the  defendant's 
agent  correctly  ascertained  that  the  persoM 
who  demanded  it,  and  to  whom  It  was  deUv- 
ered,  was  the  identical  person  in  response  ta 
whose  order  the  plaintiff  sent  the  same,  and 
that  plaintiffs  had  accepted  the  order  of  sucu 
person,  and  acted  upon  the  same,  as  the  order 
of  J.  C.  Stubblefleld;  and  if,  before  the  deliv- 
ery of  the  package  In  controversy,  the  de- 
fendant's agent  made  reasonable  efforts,  and 
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exercised  reaBonable  and  ordinary  care  and 
diligence,  to  ascertain  the  Identity  of  the  per- 
son who  demanded  the  deliyery,  and  to  whom 
the  delivery  was  In  fact  made,  and  then 
made  such  delivery,  without  knowledge,  or 
reason  to  believe,  that  the  person  to  whom 
such  delivery  was  made  was  not  the  person 
to  whom  such  package  was  addressed,— then 
the  plalntiffa  cannot  recover  in  this  action, 
and  the  finding  and  Judgment  must  be  for  the 
defendant " 

It  Is  apparent  from  the  record  that  the 
package  was  delivered  to  the  person  in  re- 
sponse to  whose  telegraphic  order  appellees 
sent  the  package,  appellees  at  the  time  be- 
lieving such  person  to  be  J.  C.  Stubblefield; 
and  It  is  no  doubt  also  true  that  at  the  time 
of  delivery  the  agent  of  appellant  ascertained 
that  the  person  who  demanded  the  package, . 
and  to  whom  it  was  delivered,  was  the  per- 
son in  response  to  whose  order  appellees  sent 
the  same;  that  appellees  acted  on  the  order 
for  the  money  as  the  order  of  J.  C.  Stubble- 
field;  and  it  may  also  be  true  that  the  agent 
used  reasonable  diligence  to  ascertain  the 
Identity  of  the  person  who  demanded  the 
package  before  it  was  delivered.  Would 
these  facts  relieve  the  carrier  of  liability 
from  delivering  the  package  to  a  person  to 
whom  It  was  not  consigned?  In  Hutchinson 
on  Carriers  (section  344)  the  rule  with  refer- 
ence to  delivery  Is  stated  as  follows:  "No 
drcnmetance  of  fraud,  imposition,  or  mistake 
will  excuse  the  common  carrier  from  respon- 
sibility for  a  delivery  to  the  wrong  i)erson. 
The  law  exacts  of  him  absolute  certainty 
that  the  person  to  whom  the  delivery  Is  made 
Is  the  party  rightfully  entitled  to  the  goods, 
and  puts  upon  him  the  entire  risk  of  mis- 
takes In  this  respect,  no  matter  from  what 
cause  occasioned,  however  Justifiable  the  de- 
livery may  seem  to  have  been,  or  however 
satisfactory  the  circumstances  or  proofs  of 
identity  may  have  been  to  bis  mind;  and  no 
excuse  has  ever  been  allowed  for  a  delivery 
to  a  person  for  whom  the  goods  were  not  di- 
rected or  consigned."  In  Express  Co.  v. 
Hutchins,  67  111.  349,  where  an  action  was 
brought  against  the  express  company  for  its 
failure  to  deliver  a  package  of  money  left 
with  It  to  be  carried  and  delivered  for  him, 
this  court  said.  In  regard  to  the  liability  of 
the  company :  "They  became  Insurers  for  its 
safe  delivery.  Being  so,  nothing  can  excuse 
them  from  their  obligation  safely  to  carry 
and  deliver  but  the  act  of  God  or  the  public 
enemy.  This  rule  of  the  common  law,  the 
rigid  application  of  which  has  given  so  much 
satisfaction  and  security  to  the  commerce  of 
nations,  is  properly  invoked  in  cases  like 
this."  In  Baldwin  v.  Express  Co.,  23  111.  120, 
where  an  action  was  brought  against  the 
company  to  recover  the  value  of  a  package 
of  money  which  it,  as  common  carrier,  un- 
dertook to  carry  from  Chicago  to  Madison, 
Wis.,  and  deliver  to  a  certain  named  person, 
it  was  held  to  be  the  settled  doctrine  of  Eng- 
land and  this  country  that  there  must  be  an 


actual  delivery  to  the  proper  person,  and  In 
no  other  way  can  the  company  discharge  it- 
self of  responsibility  as  a  common  carrier 
except  by  proving  that  it  has  performed  such 
engagement,  or  has  been  excused  from  the 
performance  of  it,  or  been  prevented  by  the 
act  of  God  or  public  enemy.  After  citing 
authorities  in  support  of  this  position,  It  is 
said:  "It  Is  necessary,  in  order  to  give  one 
security  to  property,  this  rigid  rule  should  ob- 
tain, and  it  has  for  years  been  enforced 
against  common  carriers.  They  are  consid- 
ered as  insurers,  and  are  under  that  respon- 
sibility." In  GulUver  v.  Express  Co.,  38  IlL  503, 
the  rule  announced  in  the  case  last  cited  was 
sanctioned  and  approved.  In  Express  Co.  v. 
Milk,  73  111.  224,  where  an  action  was  brought 
against  the  company  to  recover  for  a  pack- 
age of  money  delivered  to  the  company  In 
Du  Page  county,  to  be  forwarded  to  Kan- 
kakee,  when  the  package  arrived  at  Its  des- 
tination the  agent  of  the  company  delivered 
it  to  a  certain  person,  .on  a  forged  order  of 
the  consignee.  It  was  held  that  it  was  the 
duty  of  an  express  company,  upon  receiving 
a  package  of  money  to  be  forwarded,  to  safe- 
ly carry  and  deliver  It  to  the  consig^nee;  and 
tiie  only  way  It  can  relieve  Itself  from  the 
responsibility  as  a  common  carrier  is  by 
showing  performance  or  its  prevention  by  the 
act  of  God  or  the  public  enemy.  It  la  not 
discharged  by  delivering  the  same  to  another 
on  a  forged  order  of  the  owner.  The  same 
doctrine  is  announced  in  Express  Co.  r.  Wolf, 
79  lU.  430. 

The  decisions  ot  this  court  are  believed  to 
be  In  harmony  with  the  law  as  declared  in 
the  text-books,  and  as  announced  by  a  large 
majority  of  the  courts  of  last  resort  of  the 
country.  The  law  requires,  at  the  hands  ot 
the  carrier,  absolute  certainty  ttiat  the  per- 
son to  whom  the  delivery  is  made  is  the  real 
person  to  whom  the  goods  have  been  con- 
signed, and  the  carrier  cannot  escape  liabil- 
ity on  the  ground  that  deception,  impositiou, 
or  fraud  may  have  been  resorted  to  by  an 
Impostor  to  obtain  from  the  agent  of  the  car- 
rier the  goods  intrusted  to  his  care.  The 
business  interest  of  the  country,  as  well  as 
the  rights  of  a  consignor,  who  pays  a  liberal 
price  for  the  transmission  of  his  property, 
alike  demand  that  the  carrier  should  be  held 
to  a  strict  accountability.  There  are  a  num- 
ber of  cases  In  the  books  where  a  delivery 
of  goods  has  been  made  by  the  carrier  to  the 
wrong  person,  under  circumstances  not  un- 
like the  facts  under  which  the  money  was 
delivered  here,  where  the  carrier  was  held 
liable.  In  Express  Co.  v.  Fletcher,  25  Ind. 
493,  a  person  pretending  to  be  J.  O.  Riley 
called  on  the  telegraph  operator  and  agent 
of  the  express  company,  and  sent  a  telegram 
to  plalntlfT,  requesting  a  certain  sum  of  mon- 
ey by  express.  In  a  short  time,  the  same 
agent  received,  by  express,  a  package  of 
money  addressed  to  J.  O.  Riley.  The  person 
who  had  sent  the  telegram  for  the  money 
called  on  the  agent  and  operator,  and  de- 
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manded  the  package ,  of  .money,  Trblcb  was 
dellTered  over  to  him.  Subsequently  it  turn- 
ed out  that  the  person  who  sent  the  tele- 
gram and  to  whom  the  money  was  delivered 
was  not  J.  0.  lUley,  and  the  express  company 
was  held  liable  for  the  money.  In  the  de- 
cision of  the  case,  the  court,  among  other 
things,  said:  "The  express  undertaking  of 
the  appellant  was  to  deliver  theiMickage  to 
J.  O.  Riley  in  person.  The  utmost  that  the 
answer  alleged  was  that  the  delivery  was 
to  another  person,  who  pretended  to.be  Riley. 
He  Identified  himself  merely  as  having  so 
pretended  on  the  day  before,  by  transmitting 
a  telegram  In  Riley's  name.  This  was  no 
better  evidence  that  his  name  was  Riley  than 
if  he  had  so  stated  to  the  express  agent  or 
any  third  person.  That  the  package  had  been 
sent  in  response  to  a  telegram  purpoi-tlng  to 
be  from  J.  O.  Riley  simply  proved  that  Riley 
had  credit  or  some  arrangement  with  thp 
plaintiff  to  furnish  him  money,  and  that  the 
package  was  sent  to  him,  hot  that  be  was 
the  person  who  sent  the  dispatch,  or  that 
any  one  pretending  to  be  him  was  to  receive 
it."  Express  Co.  v.  Van  Meter,  17  Fla.  783, 
is  another  case  in  point  There  an  instruc- 
tion had  been  given  which  was  snbstantial- 
ly  as  follows:  "That  the  express  company, 
without  reference  to  the  party  who  hiay  have 
ordered  the  money  sent,  or  who  may  have 
telegraphed  for  It,  was  bound  to  deliver  to  the 
plaintiff  if  it  was  sent  to  him  and  he  was  the 
owner."  On  behalf  of  the  express  company, 
it  was  Insisted  that  the  instruction  did  not 
announce  a  correct  rule  of  law,  but  the  court 
held  otherwise,  and  said:  "This  instruction, 
viewed  in  reference  to  the  testimony,  is  noth- 
ing more  than  that  a  forged  telegram  is  no 
excuse  for  the  delivery  to  a  party  not  the 
owner,  and  to  whom  it  was  the  contract  of 
the  carrier  to  deliver  It"  "Notwithstanding 
the  forged  telegram,  this  carrier,  in  making 
a  personal  delivery,  was  bound  by  law  to 
deliver  to  the  person  to  whom  the  package 
was  addressed,  be  being  the  true  owner. 
It  Is  the  settled  doctrine  of  Bngiand  and  this 
country  that  there  must  be  an  actual  deliv- 
ery to  the  proper  person,  •  *  •  and  in  no 
other  way  can  the  carrier  discbarge  bis  re- 
sponsibility except  by  proving  he  has  per- 
formed such  engagement,  or  has  been  ex- 
cused from  performance,  or  been  prevented 
by  the  act  of  God  or  a  public  enemy."  See, 
also.  Express  Co.  v.  Stack,  29  Ind.  27.  Price 
V.  Railroad  Co.,  60  N.  Y.  213,  is  an  in- 
terestlng  case  on  the  question.  There  the 
person  who  ordered  the  goods,  in  the  name 
of  a  fictitious  flrm.S.  H.  Wilson  &  Co.,  was 
tbe  same  person  who  received  and  receipted 
therefor  in  the  name  of  such  fictitious  firm. 
It  seems  that  the  referee  found  "that  the 
delivery  by  the  carrier  was  to  the  same  per- 
son who  made  the  order  for  the  goods,"  and 
be  also  foimd,  as  a  conclusion  of  law,  that 
the  delivery  to  such  person,  without  notice 
of  fraud,  relieved  the  carrltr  of  liability. 
Bat  the  court  of  appeals  reversed  the  Judg- 


ment, And  held  the  carrier  liable,  and,  among 
other  things,  said:  "It  would  hardly  be 
claimed,  in  case  there  had  been  a  firm  do- 
ing business  at  Oswego  under  the  name  of 
S.  H.  Wilson  &  Co.,  a  swindler  would  make 
himself  consignee  of  goods,  or  acquire  any 
right  whatever  thereto,  which  were  In  fact 
consigned  to  such  firm,  simply  by  showing 
that  be  had  forged  an  order  in  the  name,  of 
'the  firm  directing  such  consignment  If  iie 
would  not  thereby  acquire  any  right  to  tbe 
goods,  delivery  to  him  would  not  protect  the 
carrier  any  more  than  If  made  to  any  other 
person."  Duff  v.  Budd,  7  £!.  O.  L.  671,  Is  also 
a  case  in  point  There  the  person  who  re- 
ceived the  goods  was  the  same  person  who 
ordered  them  In  a  fictitious  name;  but  It 
was  held  tbe  carrier  had  no  authority  to  de- 
liver them  to'  such  person,  and-  the  owner 
was  entitled  to  recover  of  the  carrier.  Dun- 
bar V.  Railroad  Co-.  110  Mass.  26,  and  Ed- 
munds V,  Transportation  Co.,  135  Mass.  283, 
are  relied  upon  by  the  appellant  to  sustain 
tbe  delivery  of  tbe  packaga  In  the  first 
case  cited,  one  John  F.  Gorman  called  on 
Dunbar,  in  Boston,  and  represented  that  be 
was  John  H.  Young,' of  Providence,  R,  I, 
He  purchased  on  credit  a  quantity  of  goods, 
and  had  them  consigned  to  John  EL  Xonng, 
Providence,  R.  I.  Upon  the  arrival  of  tbe 
goods  in  Providence,  Gorman,  who  had  made 
the  purchase  in  person,  presented  himself 
to  the  carrier,  and,  as  the  agent  of  Young, 
demanded  the  goods.  The  goods  having  been 
delivered  to  him,  Dunbar  sued  the  carrier 
for  a  misdelivery,  but  tbe  court  held  that  tbe 
action  would  not  lie.  Tbe  decision,  as  we 
understand  it,  is  predicated  on  the  grooBd 
that  the  goods  were  consigned  and  delivered 
to  the  person  who  actually  in  person  made 
the  purchase  under  an  assumed  name.  In 
iihe  oth.er  case  it  appeared  that  "a  swindler, 
claiming  to  be  Edward  Pape,  of  Dayton, 
Ohio,  purchased  goods  from  plaintiff,  by  per- 
sonal negotiation,  There  was  a  man  whose 
true  name  was  Edward  Pape,  in  Dayton, 
Ohio,  a  reputable  business  man,  whom  the 
plaintiff  supposed  the  swindler  to  be.  The 
goods  were  delivered  by  plaintiff  to  the  de- 
fendant, to  be  carried  to  Dayton,  and  de- 
livered to  Edward  Pape.  Tbe  defendant  de- 
livered to  tbe  swindler,"  and  tbe  court  held 
that  the  carrier  was  not  liable.  In  the  opin- 
ion, the  court  said:  "The  sale  was  voldar 
ble  by  tbe  plaintiff,  but  the  carrier,  by  whom 
they  were  forwarded,  had  no  duty  to  inquire 
into  its  validity.  The  person  who  bought 
them,  and  who. called  himself  Edward  Papo, 
owned  the  goods,  and,  upon  their  arrival  In 
Dayton,  had  the  right  to  demand  them  of  the 
carrier.  In  delivering  them  to  him,  the  car- 
rier was  guilty  of  no  fault  or  negligenqa 
It  delivered  them  to  the  person  who  bought 
and  owned  them,  who  went  by  the  name  of 
Edward  Pape,  and  thus  answered  the  direc- 
tions upon  the  package,  and  who  was  the 
person  to  w^om  \iie  plaintiff  sent  theDji." 
'Jl'here  is  a  marked,  distinction  between  l^eic; 
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cases  and  the  one  nnder  conslderatian,  and 
they  cannot  control  here.  Another  case 
relied  upon  Is  Samnel  t.  Cheney,  135  Mass. 
278.  This  case,  on  Its  facts.  Is  more 
like  the  one  under  consideration  than  any 
that  have  been  cited  by  appellant,  and  It 
seems  to  sustain  the  position  of  appellant; 
but,  while  we  recognize  the  ability  of  the 
court  In  which  the  case  was  decided,  we  do 
not  regard  the  rule  laid  down  as  the  correct 
one,  and  we  are  not  Inclined  to  follow  It 

Some  other  cases  have  been  cited  in  the 
argument  of  coimsel,  but  it  will  not  be  nec- 
essary to  refer  to  them  here.  The  cases 
bearing  on  the  question  are  not  entirely  har^ 
monlous,  but  the  rule  adopted  in  this  state 
and  in  the  courts  of  many  other  states,  that 
the  carrier  is  an  Insurer  for  the  safe  delivery 
erf  the  goods  to  the  person  to  whom  they  are 
consigned.  Is,  as  we  thinic,  the  only  safe  rule 
to  be  adopted.  This  rule  gives  protection  to 
the  consignor,  who  pays  his  money  to  the 
carrier  to  transport  and  deliver  goods  to  the 
consignee,  and  at  the  same  time  imposes  no 
unreasonable  responsibility  on  the  carrier. 
-When  goods  or  money  has  been  delivered  to 
a  carrier,  to  be  carried  and  delivered  to  a 
certain  named  person,  when  the  goods  reach 
tiieir  destination  It  is  the  business  of  the 
agent  of  the  carrier  to  deliver  to  the  real 
pers(m  to  whom  the  goods  are  consigned;  and, 
as  said  by  Hutchinson,  no  circumstance  of 
fraud,  imposition,  or  mistake  will  excuse  the 
common  carrier  from  responsibility  for  a  de- 
livery to  the  wronig  person.  Where  the  con- 
signee is  unknown  to  the  agent  of  the  car- 
rier, it  is  his  duty  to  hold  the  goods  until  the 
consignee  furnishes  ample  proof  that  he  is  the 
person  to  whom  the  goods  were  Consigned. 
When  Shearer  &  Co.  received  the  telegram 
from  J.  G.  Stnbblefleld,  and  forwarded  a 
package  of  money  directed  to  J.  C.  Stubble- 
fleld,  they  supposed  and  believed  the  order 
came  from  the  man  with  whom  they  had 
personally  had  dealing,  and  the  man  of  that 
name  with  whom  they  were  personally  ac- 
quainted; and,  when  they  delivered  the  pack- 
age to  the  carrier.  It  was  consigned  to  him. 
The  fact  that  an  impostor  had  sent  a  tele- 
gram In  the  name  of  J.  C.  Stubblefleld,  and 
a  reply  to  J.  C.  Stubblefleld  was  returned, 
which  was  delivered  to  the  impostor,  did  not 
Justify  the  agent  of  the  carrier  to  deliver  the 
package  directed  to  J.  C.  Stubblefleld  to  an 
tmpostw  representing  that  he  was  J.  C. 
Stubblefleld.  Here '  the  .  package  of  money 
was  consigned  to  J.  C  Stubblefleld.  The  car- 
rier was  directed  to  deliver  the  money  to  him. 
and  to  him  only.  This  was  not  done.  The 
money  was  never  delivered  to  J.  C.  Stubble- 
fleld, but  the  agent  of  the  carrier  delivered  it 
to  an  Impostor;  and  fcr  a  failure  to  deliver 
the  package  to  J.  C.  Stubblefleld  the  carrier 
is  liable.  The  Judgment  Of  the  appellate 
court  win  be  afllrmed.    Affirmed. 

PHILLIPS,  J.  (dissenting).    I  cannot  con- 
cur in  the  views  held  by  the  majority  of  the 


court  on  this  record.  The  rule  of  law  Is  wdl 
settled  that  the  carrier  must  deliver  the  goods 
carried  to  the  person  to  whom  they  are  con- 
signed. No  fraud  or  imposition  practiced  ui>- 
on  the  carrier,  and  no  mistake  of  the  carrier 
or  Its  agent,  however  satisfactory  the  cir- 
cumstances of  identification  may  be,  will  ie> 
lieve  the  carrier.  The  law  requires  a  delivery 
to  the  person  to  whom  the  goods  are  shipped, 
and  the  carrier  assumes  the  entire  risk  of 
mistakes  in  respect  to  the  identity  of  the  per- 
son to  whom  a  delivery  may  be  made.  That 
requirement  makes  the  carrlec  Insurer  for 
safe  delivery  to  the  consignee  of  the  goods 
carried,  and  no  excuse  can  prevail  for  a  de- 
livery to  another  than  the  consignee.  Ex- 
press Co.  V.  Hutchins,  67  IlL  348;  Express 
Co.  T.  Milk,  73  IlL  224;  Baldwhi  v.  Express 
Co.,  23  IlL  197;  Express  Co.  v.  Wolf,  79  DL 
430;  Gulliver  v.  Express  Co.,  38  111.  503.  The 
duty  thus  imposed  upon  the  carrier  is  dis- 
charged when  he  delivers  the  goods  to  the 
person  to  whom  the  consignor  sent  them. 

The  facts  In  this  record  show  that  appel- 
lees, acting  on  a  telegram  purporting  to  have 
been  sent  by  one  J.  C.  Stubblefleld,  forward- 
ed by  appellant,  from  Chicago,  HL,  to  J.  C. 
Stubblefleld,  at  Chetopa,  Kan.,  the  sum  of 
$4,000,  which  was  delivered  by  the  carrier  to 
the  person  who  sent  the  telegram.  The  pee- 
son  who  salt  the  telegram  is  shown  to  have 
called  himself  J.  C.  Stubblefleld,  and  waa, 
during  the  short  time  he  remained  in  Cheto- 
pa, so  known  and  called.  He  was  not  there 
known  or  caUed  by  any  other  name.  What 
other  residence  he  may  have  had  is  unknown, 
so'  far  as  the  evidence  shows,  as  Is  also  the 
fact  whether,  that  was  his  real  name.  It  Is 
'apparent  from  the  evidence  that  his  purpose 
was  to  defraud  the  appellees.  In  reply  to 
the  telegram  requesting  appellees  to  send 
money  by  express,  and  answer  the  same,  the 
request  therein  made  was  compiled  with,  and 
'the  money  forwarded,  tt  does  not  appear 
that  any  directions  were  Imposed  upon  the 
'carrier  as  to  any  Investigation  as  to  the  send- 
er of  the  telegram,  and  no  contract  made^ 
further  than  that  arising  under  the  law  which 
created  the  relation  and  duty  between  con- 
signor, carrier,  and  consignee.  The  sender 
of  that  dispatch  was  also  answered  as  re- 
quested, and  particulars  asked  for  by  appel- 
lees. .  Particulars  were  furnished  by  anoth- 
er telegram  from  Stubblefleld,  who  sent  the 
flrst,  which  were  satisfactory  to  appellees. 
No  investigation  was  made  by  the  consignors 
as  to  the  personality  of  the  sender  of  the 
dispatch;  hone  by  them  asked  of  the  car- 
rier, further  than  the  law  imposed  a  duty  on 
It  So  far  as  the  consignor  was  concerned. 
It  was  Intended,  at  the  time  the  consignment 
was  made,  that  it  should  be  delivered  to  the 
sender  of  the  dispatch.  That  Intention  grew 
out  of  the  fact  that  the  consignors  had  done 
business  with  one  J.  C.  Stubblefleld,  In  whom 
they  had  confidence;  and,  surmising  that 
he  was  the  sender  of  the  dispatch,  they  acted 
on  it;  without  investigation,    lliey  acted  up- 
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on,  and  compiled  wltb  it,  intending  ddlrery 
to  be  made  to  the  person  sending  It  The 
person  who  sent  the  telegraphic  order  is  the 
Identical  person  In  response  to  whose  order 
the  money  was  sent  and  was  the  person  who 
demanded  the  consignment  and  made  proof 
as  to  his  identity,  and  to  whom  the  goods 
were  delivered. 

Hntchinson  on  Carriers  (section  S44)  says: 
"No  drcmnstances  of  frand,  imposition,  or 
mistake  will  excuse  the  common  carrier  from 
responsibility  for  delivery  to  the  wrong  per- 
son. The  law  exacts  of  him  absolute  certain- 
ty that  the  person  to  whom  the  delivery  is 
made  is  the  party  rightfully  entitled  to  the 
goods,  and  pnts  upon  him  the  entire  risk  of 
mistake  in  this  respect  no  matter  from  what 
cause  occasioned,  however  justifiable  the  de- 
livery may  seem  to  have  been,  or  however 
satisfactory  the  circumstances  or  proof  of 
identity  may  have  been  to  his  mind;  and  no 
excuse  has  erer  been  allowed  for  delivery  to 
a  person  to  whom  the  goods  were  not  intend- 
ed nor  consigned.  If,  therefore,  the  person 
who  applies  for  the  goods  is  not  known  to 
the  carrier,  and  he  has  any  donbt  as  to  his 
being  the  consignee,  he  shocdd  require  the 
most  unquestionable  proof  of  his  identity,  or 
If,  from  any  cause,  he  shonld  have  a  reasona* 
ble  doubt  as  to  whether  the  person  claiming 
the  goods  was  entitled  to  them,  he  should  re- 
fuse ddlvery  to  him  until  he  established  his 
right  If,  however,  the  deUveiy  be  made  to 
the  wrong  person,  whether  by  innocent  mis- 
take or  through  fraud  practiced  upon  the 
carrier,  such  wrongful  delivery  will  be  a  con- 
version." This  is  the  true  rule  of  law.  EIx- 
press  companies  have  so  many  opportunities 
to  do  wrong,  so  many  temptations  are  spread 
before  their  employes,  and  such  is  the  ne- 
cessity for  trusting  them,  that  every  pre- 
suEiiption  should,  of  right,  be  against  them, 
and  dhonld  ptWall  tmless  rebutted.  The  law 
imposes  upon  common  carriers  the  very  strict- 
est liability  to  carry,  and  safdy  deliver  to 
the  pr<^r  person,  goods  and  valuables  in-' 
trusted  to  them.  This  strict  liability  should 
in  all  proper  cases  be  rigidly  enforced,  In  no 
way  lessenMI,  nor  will  the  law  recognize  an 
excuse  Xyf  which  it  may  Ije  avoided.  While 
It  is  true  that  no  fraud  or  Imposition  prac- 
ticed upon  the  carrier  will  relieve  or  excuse 
it  from  responsibility  for  delivery  to  the 
wrong  person,  yet  we  ere  not  prepared  to  go 
to  the  extent  of  holding  that  the  carrier  Is 
responsible  for  loss  occasioned  by  frand  prac- 
ticed upon  the  consignor,  when  the  carrier 
himself  has  used  due  diligence,  care,  and  cau- 
tion, and  Is  free  from  negligence.  If  a  fraud 
is  perpetrated  upon  the  consignor  by  reason 
of  ingenious  tricks  or  devices,  or  because  of 
a  want  of  care  cm  hin  part,  the  carrier  does 
not  become  a  party  to  that  frand,  nor  does 
any  liability  accrue  against  it  by  doing  the 
only  thing  the  consignor  Intended  should  be 
done.  As  is  said  as  to  the  liability  of  ex- 
press companies  In  Express  Co.  v.  Hntchina, 
supra:   rrhcgr  became  Insurers  tot  safe  de- 


livery. B^ng  so,  nothing  can  excuse  them 
from  their  obligation  safely  to  carry  and  de- 
liver but  the  act  of  God  or  the  public  enony." 
But  the  carrier  is  not  an  Instuer  against 
fraud  being  perpetrated  upon  the  consignor. 

The  optnicm  of  the  court  here  extends  the 
liability  of  the  carrier  to  the  extent  of  making 
it  an  insurer  against  fraud  perpetrated  upon 
appellees.  No  negligence  is  shown  on  the 
part  of  appellant  to  create  a  liability  against 
It  No  fraud  or  mistake  on  the  part  of  the 
carrier  is  shown.  The  fraud  that  was  per- 
petrated was  on  the  consignor,  and  not  on  the 
carrier.  The  case  of  B^xpress  Co.  v.  Fletcher, 
25  Ind.  482,  is  cited  as  dlrectiy  In  point  Bos- 
taining  the  views  of  the  majority:  In  that 
case  the  only  question  before  the  court  was 
as  to  the  sufficiency  of  the  second  and  third 
paragraphs  of  the  answer,  to  which  demur- 
rers were  sustained,  and  it  was  held:  "The 
answer  did  not  set  up  that  the  consignment 
was  delivered  to  the  person  to  whom  it  was 
sent  That  was  the  only  question  before  the 
court  As  a  pleading,  the  answer  set  up  no 
defense,  and  the  demurrer  was  properly  sus- 
tained." 

Most  of  the  cases  in  which  carriers  have 
been  hdd  by  courts  liable  have  been  based 
almost  solely  upon  the  ground  of  negligence. 
The  carrier  Is,  wader  all  circumstances,  being 
a  bailee,  bound  to  exercise  due  diligence  hi 
the  performance  of  his  undertaking;  and  H  Is 
always  essential,  where  the  plaintiff  aeeka  to 
recover  upon  the  gro'jnd  of  negllgehce,  to 
have  performed  his  duty  with  due  diligence. 
In  the  case  of  Duff  v.  Budd.  8  Brod.  &  B. 
177,  the  impostor  ordered  by  mall,  tinder  the 
assumed  name  of  James  Parker,  goods  to  be 
shipped  by  the  carrier,  and  delivered  to 
James  Parker,  in  High  street,  Oxford.  TTiere 
was  no  James  Parker  in  High  street,  but 
there  was  a  William  Parker,  whom  the  con- 
signor erroneously 'bdleved  to  be  the  person 
who  ordered  the  goods.  When  the  goods  ar- 
rived at  their  destination,  -they  were  offered 
to  William  Palter,  but  he  declined  them. 
Subsequently  the  carrier  ddivered  the  goods 
to  a  man  who  demanded  them,  and  who  was 
known  to  the  carrier  as  Mr.  Parker,  but  not 
as  James  Parker,  nor  of  High  street  and 
without  any  information  that  he  was  the 
same  person  who  ordered  the  goods  from  the 
consignor.  In  this  case  the  judgment  was 
for  the  plaintiff,  but  was  based  upon  the 
finding  of  negligence.  Park,  J.,  said  in  the 
opinion:  "The  real  question  was  whether  the 
defendant  and  Us  servants  had  been  guilty 
of  gross  negligence  in  the  ddivery  of  the  par^ 
CeL"  In  Stephenson  V.  Hart  4  Blng.  476,  the 
impostor  in  person  ordered  goods  from  the 
plaintiff,  who  delivered  them  to  the  carrier, 
consigned  to  J.  West  No.  27  Great  Winches- 
ter street,  London,  the  carrier  was  unable 
to  find  such  a  person  In  that  street,  and 
found  house  No.  27  was  vacant  A  week  or 
more  later,  the  carrier  received  a  letter  signed 
J.  West  requesting  the  carrier  to  reshlp  the 
goods  to  the  'Tea  Hen,"  a  pubUc  houae  alt  St: 
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Albans.  WiUiont  any  direction  to  t)iis  ^ect 
from  tbe  consignor,  the  request  w,a8  complied 
wltb,  and  the  impostor  received  the  goods 
-without  further  identification  tlian  his  ability 
to  state  the  contents  of  the  package.  In  this 
case  the  consignor  recovered,  but  the  recover 
here  was  on  the  ground  that  the  carrier  bad 
been  guilty  of  gross  negligence  in  the  per- 
formance of  hla  undertaking.  In  Price  t. 
RaUway  Ck).,  50  N.  Y.  213,  the  swindler  or- 
dered goods  by  mall  from  the  plaintiff,  sign- 
ing the  name  of  S.  H.  Wilson  &  Co.  to  the 
order.  The  plaintiff  complied  with  the  order, 
and  sent  the  goods  by  the  defendant,  as  above. 
There  was,  in  fact,  ao  such  firm  as  S.  H.  Wil- 
son &  Co.  Soon  after  the  arrival  of  the 
goods,  a  person  called,  upon  the  carrier,  and 
asked  if  the  goods  had  arrived,  and,  learning 
they  had,  offered  to,  and  did,  pay  the  freight 
charges,  whereupon  the  goods  were  delivered 
to  him,  upon  his  signing  a  receipt  for  them. 
The  carrier  had  no  knowledge  or  information 
whether  the  person  to  whom  the  delivery  was 
made  was  the  person  who  signed  the  order 
for  the  goods,  and  with  whom  the  consignor 
had  dealt  as  with  the  trae  consignee.  They 
were  delivered  without  any  evidence  of  iden- 
tity whatever,  and  snch  delivery  was  an  act 
of  gross  uegUg^ce  on  the  part  of  the  carrier. 
In  the  case  of  Samuel  v.  Cheney,  135  Mass. 
278,  an  Impostor,  during  the  time  he  remain- 
ed In  Saratoga  Springs,  bore  the  name  of  A. 
Swannick.  He  rented  a  house  or  shop,  se- 
cured a  box  at  the  post  ofBce,  and  had  lettar 
heads  printed  with  his  name,  upon  whicb 
was  given  the  number  of  his  post-ofB.ce  box, 
all  for  the  purpose  of  perx>etxating  the  swin- 
dle. There  was  a  reputable  merchant  in  Sar- 
atoga Springs  named  Arthur  Swannick,  who 
carried  on  his  business  in  the  name  of  A. 
Swannick.  The  swindler  ordered  a  bUl  ot 
goods  from  the  plaintiff  in  Boston,  signing 
the  name  of  A,  Swannick;  and  the  plaintiff 
forwarded  the  goods  by  defendant,  as  car- 
rier, believing  the  latjter  was  from  the  reputa- 
ble merchant,  consigning  the  goods  to  "A. 
Swannick,  Saratoga  Springs."  At  the  same 
time,  the  plaintiff  sent  a  bill  for  the  goods, 
addressed  to  "A.  Swannick,  Post  Office  Box 
1,595,"  that  being  the  box  of  the  swindler, 
which,  of  course,  went  to  him.  On  the  ar- 
rival of  the  goods,  they  were  delivered  to 
the  swindler,  without  any  Identification,  ex- 
cept that  the  carrier  had  previously  delivered 
a  package  of  qigars  at  his  shop.  Acticm  was 
brought  against  the  carrier,  on  the  ground 
that  this  wa&  a  misdelivery,  but  the  court 
held  that  the  delivery  was  good.  The  court 
in  tliat  case  said:  "The  defendant  would  be 
Justified  in  delivering  the  goods  to  him  wheth- 
er he  was  the  ovmer  or  not,  because  he  had 
ascertained  thai  he  was  the  person  to  whom 
the  plaintiff  had  sent  them."  To  the  conten- 
tion of  the  plaintiff  that  he  intended  to  send 
the  goods  to  Arthur  Swannick,  the -court  an- 
swered: '^e  think  the  more  porrect  state;- 
ment  is  that  he  Intended  to  send  them  to 
the  man,  who  ordered  and  agreed  to  .pay  for 


tbem,  supposing  erroneously  that  the  man 
was  Arthur  Swannick.  It  seems  to  us  that 
the  defendant,  in  answer  to  plaintiff's  claim, 
may  well  say:  "We  have  delivered  the  goods 
intrusted  to  us,  according  to  your  directions, 
to  the  man  to  whom  you  sent  them,  and  who, 
as  we  were  Induced  to  believe  by  your  act  In 
dealing  with  him,  was  the  man  to  whom  you 
sent  than.  .  We  are  guilty  of  no  fraud  w 
negligence.'  "  In  Edmunds  v.  Transportation 
Co.,  135  Mass.  283,  goods  were  purchased 
from  plaintiff  by  one  claiming  to  be  Edward 
Pape  of  Dayton,  Ohio,  by  personal  negotia- 
tion. There  was  a  reputable  business  man 
In  Dayton  named  Edward  Pape,  and  plaintiff 
supposed  he  was  dealing  witii  him.  The 
goods  were  delivered  by  plaintiff  to  defend- 
ant carrier,  to  be  transported  to  Dayton,  and 
delivered  to  Edward  Pajpe.  Delivery  was 
made  to  the  swindler.  In  the  opinion,  the 
court  says:  "The  sale  was  voidable  by  the 
plaintiff,  but  the  carrier  by  whom  they  were 
forwarded  bad  no  duty  to  inquire  into  Its 
validity.  The  person  who  bought  them,  and 
who  called  himself  Edward  Pape,  owned  the 
goods,  and,  upon  their  arrival  in  Dayton,  had 
the  right  to  demand  them  of  the  carrier.  In 
delivering  them  to  him,  the  carrier  was  guilty 
of  no  fault  or  negligence.  It  delivered  them 
to  the  person  who  bought  and  owned  tbem, 
who  went  by  the  name  of  Edward  Pape,  and 
thus  answered  the  directions  upon  the  pack- 
age, and  who  was  the  person  to  whom  the 
plaintiff  sent  th«u."  In  the  case  of  Dunbar 
T.  Bailroad  Corp.,  110  Mass.  26,  one  Gorman 
presented  himself  in  Boston  to  Dunbar,  rep- 
resenting that  he  was  John  H.  Yoong,  of 
ProTidence.  In  the  name  of  Young,  he  pur- 
chased goods,  and  had  them  consigned  ,by 
defendant  carrier  to  "John  H.  Young,  Provi- 
dence, R.  I."  On  the  arrival  of  the  goods, 
Gorman  pret^ided  to  the  carrier  that  be  was 
the  ag«it  of  John  H.  Young,  and  secured  the 
delivery  of  the  gopds.  Dunbar  sued  for  a 
misdellvoy.  The  <9lnlon  of  the  supreme 
court  says:  "The  plaintiff  sold  the  gin  and 
whisky  which  are  the  subject  of  this  action 
to  a  person  calling  himself  John  H.  Young, 
of  Providence,  and  delivered  them  to  the  de- 
fendants, to  be  carried  to  the  same  person  in 
Providence,  by  the  same  name.  As  he  was 
the  only  person  in  Providence  who  bore  that 
name,  there  was  no  other  individual  to  whom 
the  defendant  could  deliver  the  property,  and 
delivery  to  him  would  be  a  performance  of 
the  contract." 

There  are  numerous  cases  arising  up<Hi  com- 
mercial paper  which  adopt  the  same  rule  as 
held  in  the  foregoing  cases.  Among  these  are 
Palm  V.  Watt,  '  Hun,  318;  Kohn  v.  Watkina. 
26  Kan.  691;  U  S.  v.  National  Exchange 
Bank,  45  Fed.  163;  Hoge  v.  Bank,  18  IIL  App. 
501.  In  the  latter  case  a  person  stopping 
transiently  at  an  hotel  In  Chebanse,  HI.,  gave 
his  name  as  William  Bobbins.  He  procured 
an  application  for  a  loan,  distributed  by  one- 
Sanford,  to  be  filled  out  in  the  handwriting  of 
one  Trescott,  who  was  known  to  Sanford^ 
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and  signed  the  name  WilUam  Robbina  to  the 
application.  With  the  application  was  an 
abstract  of  title  to  land  \ylug  near  Lockport, 
HI.,  showing  title  in  William  Robblns,  Jr. 
The  loan  was  made  by  Hoge,  and  the  note 
and  mortgage  executed  in  the  name  of  Wil- 
liam Robblns.  The  money  was  remitted  by 
draft  payable  to  William  Robblns,  which 
this  person  procured  to  be  cashed.  There 
was  no  evidence  whether  his  real  name  was 
Robblns  or  not,  but  there  was  a  WilUam  Rob- 
blns living  near  Liockport,  who  owned  the 
land,  but  had  nothing  to  do  with  the  transac- 
tion. The  entire  business  was  conducted  be- 
tween Sanford  and  the  Impostor  by  mail. 
Hoge  sued  the  bank  that  cashed  the  draft, 
on  the  ground  that  it  had  been  paid  on  a 
forged  Indorsement  The  Judgment  was  in 
favor  of  the  bank.  The  court,  in  the  opinion, 
says:  "The  record  shows  that  there  was,  at 
fhe  time  the  fraud  in  this  case  was  perpetrat- 
ed, a  man  at  Chebanse  who  was  known  in 
that  place,  so  far  as  he  was  known  at  all, 
by  the  name  of  William  Robblns.  There  is 
nothing  to  show  that  such  was  not  his  true 
name;  no  evidence  that  he  was  ever  known 
anywhere  by  any  other  name.  •  •  ♦  He,  in 
the  name  by  which  he  was  known  to  Sanford 
and  Hoge,  ezecnted  the  note  and  mortgage 
which  formed  the  consideration  for  the  draft; 
and  there  is  not  the  slightest  doubt  that  they 
Intended  the  draft  should  be  paid  to  the  iden- 
tical Individual  with  whom  they  had  corre- 
RIMnded,  and  who  executed  the  note  and  mort- 
gage for  which  it  was  given." 

So,  in  the  present  case,  there  is  no  evidence 
that  the  name  of  the  party  to  whom  ddlvety 
was  made  was  not  in  fact  J.  C.  Stnbblefleld, 
although  not  the  same  J.  O.  Stnbblefleld  whom 
plaintiffs  knew.  He  had  been  at  ad  hotel 
in  Ohetopa  four  days,  representing  that  to 
be  his  name;  sent  and  received  telegrams, 
ordered  cars,  in  that  name.  He  was  known 
there  by  this  name  only.  This  was  prima 
fade  evidence  of  his  true  name,  and  he  being 
the  only  person  in  Ghetopa  bearing  or  claim- 
ing that  name  would  satisfy  the  directions 
for  delivery;  and  this  put  upon  the  plaintiffs 
the  burden  of  proof  of  showing  that  the  de- 
lirery  was  not  made  to  a  person  named  3.  O. 
Stnbblefleld,  or  that  the  defendant  company 
was  guDty  of  negligence 
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CICERO  &  P.  ST.  RY.  CO.  v.  MEIXNER.1 
(Supreme  Court  of  Illinois.     Oct  11,  1895.) 

SlECTHIC  BtRKBT  RaILWITS  —  BOARDINe  ItOVINO 

Car— CONTRIBUTOBT  Kbomocncs— COM- 
PARATIVB  NBOUOBNCS. 

1.  One  is  not,  as  matter  of  law,  guilty  of  con- 
tributory neeligence  in  boarding  an  electric  car 
while  in  motion 

2.  In  an  action  for  injuries  snstained  in 
boarding  an  electric  street  car  while  in  motion, 
whether  defendant  was  guilty  of  negligence  is  a 
qne»tion  of  fact 

1  Rehearing  denied  March  10,  1S96. 


'  3.  Error  in  modifying  a  requested  instruction 
eaniMt  be  urged  where  the  instruction  as  modi- 
fied is  the  same  as  anotlker  instmction  requested 
and  given. 

4.  The  doctrine  of  comparative  negligence 
has  been  abolislied  in  Illinois. 

Appeal  from  appellate  court,  First  district 
.  Action  by  Frank  Meixner  against  the  Cice- 
ro &  Proviso  Street-Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  was  an  action  on  the  case  by  appellee 
against  appellant  to  recover  damages  for  per- 
sonal injuries  received  by  him  while  at- 
tempting to  board  an  electric  street  car.  A 
Jury  In  the  trial  court  returned  a  verdict  of 
$8,000  for  plaintiff,  on  which  Judgment  was 
rendered,  and  on  appeal  to  the  appellate 
court  it  was  affirmed,  55  111.  App.  288.  The 
case  comes  to  this  court  on  an  appeal  from 
the  Judgment  of  the  latter  court 

J.  A.  Post,  W.  H.  Barnum,  and  J.  B.  Bra- 
dy, for  appellant  Brandt  &  Hoffmann,  for 
appellee. 

PHILLIPS,  J.  One  of  the  errors  assigned 
for  the  reversal  of  this  Judgment  is  the  re- 
fusal of  the  trial  court  to  instruct  the  Jury 
to  flnd  for  the  defendant  at  the  close  of  the 
plaintiff's  evidence,  and  the  refusal  of  the 
court  to  give  a  like  instruction  that,  as  a  mat- 
ter of  law,  the  plaintiff  had  failed  to  make 
out  his  case,  which  was  asked  at  the  close  of 
the  argument  It  is  urged  that  the  evidence 
of  plaintiff  did  not  warrant  the  J1U7  in  find- 
ing that  the  Injury  of  plaintiff  was  the  result 
of  defendant's  negligence,  as  charged  in  the 
declaration,  and  also  that  the  evidence  of 
plaintiff  establishes  that  he  was  not  at  the 
time  of  his  injury  in  the  exercise  of  reason- 
able care  and  caution.  Both  of  these  matters 
are  ordinarily  questions  of  fact  to  be  deter- 
mined in  the  trial  and  appellate  court  As 
this  court  has  frequently  held,  it  Is  not  our 
province  to  determine  or  pass  upon  such  ques- 
tions, further  than  to  ascertain  whether  or  not 
there  was,  at  the  dose  of  plalntifTs  case,  evi- 
dence tending  to  prove  the  facts  alleged  in  the 
declaration,  and  whether,  at  the  close  of  all 
the  testimony,  when  the  motion  to  Instruct 
for  plaintiff  was  refused,  the  evidence,  with 
all  the  Inferences  which  the  Jury  can  justifi- 
ably draw  from  it  was  Insufficient  to  sup- 
port a  verdict  for  plaintiff,  and  that,  if  one 
was  returned,  it  must  be  set  aside.  Railway 
Co.  V.  Richards,  152  111.  59,  38  N.  E.  773;  Coal 
Co.  v.  Holmqulst  152  lU.  581,  38  N.  E.  946; 
Car  Co.  V.  Laack,  143  111.  242,  32  N.  E.  285; 
Purdy  V.  HaU,  134  111.  298,  25  N.  E.  645; 
Railway  Co.  v.  Dunleavy,  129  111.  132,  22  N. 
B.  15;  Bartelott  v  Bank,  119  lU.  259.  9  N. 
E.  898;  Simmons  v.  Railroad  Ca,  110  111.  340. 

Two  elements  alleged  in  the  declaration,  and 
necessary  to  be  established  by  plaintiff  be- 
fore he  could  recover,  were  negligence  of  the 
defendant,  as  charged,  and  that  the  plaintiff 
was  In  the  exercise  of  due  care  and  caution 
for  his  own  safety.    It  is  not  the  province  of 
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this  court  to  say  whetber  these  facts-,  are 
proven.  The  evidence  before  the  trial  court 
and  jury  tended  to  show  that  plaintiff,  on  Au- 
gust 10,  1891,  was  on  Madison  street,  in  Chi- 
cago, about  two  bloclts  east  of  Desplaines  av- 
enue. He  was  walking  fast  on  the  north  side 
of  Madison  street,  intending  to  board  an  east- 
bound  car  on  appellant's  line.  When  a  car 
approached,  and  was  distant  150  or  200  feet, 
plaintiff,  still  being  on  the  sidewalk  on  the 
north  side  of  the  street,  signaled  to  the  motor- 
man,  by  throwing  up  his  hand.  He  then  pro- 
ceeded diagonally  to  the  middle  of  the  street, 
and  continued  walking  eastwardly,  In  the 
space  between  the  two  street-car  tracks.  The 
nert  street  crossing  east  of  this  was  Thomas 
street  He  continued  between  the  two  tracks 
some  25  feet  east  of  this  crossing,  when  the 
car  overtook  him.  Appellee  contends  that, 
before  the  car  reached  him,  he  had  seen  the 
motorman  turn  the  brake,  so  that,  when  he 
attempted  to  get  on,  the  car  had  slackened 
down  to  a  speed  of  about  four  or  five  miles  an 
hour.  He  was  still  on  the  left-hand  or  the 
north  side  of  the  track,  and  desired  to  get  on 
the  front  platform.  As  the  car. went  by,  he 
baught  the  hand  rails  on  each  side  of  the 
front  platform,  when  he  says  the  speed  of  the 
car  was  suddenly  accelerated,  and  he  lost  his 
hold,  was  dragged  some  40  feet  or  more,  and 
thrown  under  the  wheels,  and  his  left  hand 
was  crushed  off.  The  material  facts  of  ap- 
pellee's testimony,  as  above  set  forth,  were 
corroborated  by  two  spectators  who  witnessed 
the  occurrence,— one  from  the  street,  and  the 
other  in  an  adjoining  yard,  not  far  distant 
Many  of  these  facts  were  contradicted  by 
the  motorman  and  four  passengers  on  the 
front  platform,  who  testified  that  the  car  was 
running  at  a  speed  of  seven  or  eight  miles  an 
hour  when  it  reached  appellee,  and  that  the 
speeA  had  not  been  decreased,  for  the  reason 
that  no  signal  was  seen,  and  that  the  speed 
was  not  accelerated,  Dul,  on  the  contrary,  the 
current  was  turned  off,  and  the  brake  applied, 
as  soon  as  appellee  attempted  to  get  on.  It 
was  contended  and  testified  to  by  these  wit- 
nesses that  appellee  had  biB  back  turned  to 
the  car  while  walking,  and,  as  the  car  ap- 
proached and  overtook  him,  he  attempted  to 
catch  it  with  both  hands;  that  the  motorman 
at  once  attempted  to  stop  the  car,  and  did  so 
within  a  st>a'ce  of  35  or  40  feet  Some  pas- 
sengers in  the  car  also  testified  that  there  was 
no  decrease  In  speed  until  after  the  accident 
occurred.  In  the  discussion  of  the  question 
as  to  whether  the  court  erred  In  refusing  to 
Instruct  the  Jury  to  find  for  defendant  only  the 
facts  as  presented  and  shown  by  appellee's 
evidence  will  be  considered.  The  serious  re- 
sults of  the  injury  to  appellee  are  not  disput- 
ed. He  was  a  cabinet  maker,  and  his  skill 
as  such  depended  on  the  use  of  both  his 
hands. 

We  have  examined  this  record  with  the  ut- 
most care,  to  ascertain  If  this  Judgment  is 
sustained  by  the  record.  Negligence  is  ordi- 
narily a  question  of  fact  for  the  Jury.    In 


RaUway  Go.  v.  Brown,  162  HI.  484,  89  N.  B. 
273,  this  court  has  said:  "Negligence  is  ot- 
dinarily  a  question  of  fact  Where  the  evl' 
dence  on  material  facts  is  conflicting,  or 
where,  on  any  disputed  facts,  fair-minded 
men  of  ordinary  intelligence  may  differ  as 
to  the  inferences  to  be  drawn,  or  where,  on 
even  a  conceded  state  of  facts,  a  different 
conclusion  would  reasonably  be  reached  by 
different  minds  In  all  such  cases,  negligratoe 
Is  a  question  of  fact  With  all  the  facts  con- 
sidered, U  there  is  a  reasonable  chance  of 
conclusions  differing  thereon,  then  It  is  a 
Question  for  a  Jury.  Negligence  may  be- 
come a  question  of  law  where,  from  the 
facts  admitted  or  conclusively  proved,  there 
is  no  reasonable  chance  of  different  reason- 
able minds  reaching  different  conclusions." 
To  hold  that  the  trial  court  should  have 
given  the  general  instruction  as  asked,  this 
court  must  hold  that  It  was  not  a  question 
of  tact  as  to  whether  or  not  appellee  was 
guilty  of  n^ligence  contributing  to  the  in- 
Jury,  but  that  It  was  a  questiou  of  law,  and 
was  negligence  per  se  for  the  plaintiff  to 
attempt  to  board  the  car  in  question,  run- 
ning at  the  rate  of  speed  as  shown.  If  it 
was  a  question  of  fact  then  it  was  properly 
submitted  by  the  trial  court  to  the  Jury. 
This  court  has  hdd  in  a  number  of  cases 
that  it  is  negligence  for  a  passenger  to  get 
off  a  moving  ttain  of  which  the  motive  pow> 
er  is  steam,  while  the  cars  are  In  motion. 
Railroad  Co.  t.  Luts,  84  HL  5Q8;  Railway  Co. 
V.  Stratton,  78  IlL  88;  Railroad  Go.  v.  Cham- 
bers, 71  m.  619;  Ralh:oad  Co.  v.  Slatton,  64 
111.  138;  RaUroad  Co.  v.  Randolph,  53  Hi. 
5ia  In  RaUway  Co.  v.  Scates,  90  lU.  586, 
this  court  said:  "If  it  is  to  be  regarded  dan- 
gerous- for  a  passenger  to  get  off  a  train  of 
cars  in  motion.  It  is  likewise  dangerous  to 
get  on  the  train  when  In  motion.  If  a  per- 
son is  guUty  of  such  negligence  when  get- 
ting (A  a  train  of  cars  in  motion  as  will  pre- 
clude a  recovery  tor  the  injury  received,  upon 
the  same  principle  and  for  the  same  reason 
a  person  Injured  In  getting  on  a  train  in  mo- 
tion, and  in  consequence  thereof,  should  be 
regarded  guilty  of  such  negligence  as  wiU 
prevent  a  recovery."  Tlie  courts  of  other 
states  have  adopted  the  same  rule^  that  it  is 
negligence  for  a  passenger  to.  alight  from  a 
moving  train  of  cars,  the  motive  power  of 
which  Is  steam.  The  rule  as  applicable  to 
steam  railways  is  relaxed  when  applied  to 
horse  cars  or  street  railways.  Railroad  Co. 
V.  Buck,  98  ind.  846;  Stoner  v.  Pennsylvania 
Co.,  88  Ind.  384.  Beach  on  Contributory 
Negligence  (section  90)  says:  "It  is  well 
settled  that  it  is  not  contribatoty  negligence 
per  se  for  one  to  alight  from  or  to  board  a 
moving  street  car,  and  here,  again,  we  find 
the  severity  of  the  rule  as  applicable  to 
steam  railways  essentially  relaxed."  Booth 
on  Street-Rallway  Law  (section  336)  lays 
down  the  same  rule  In  the  following  lan- 
guage: "Although  the  act  ot  boarding  a  car 
while  in  motion  Is  always  attended  witli 
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some  risks,  the  rules  ap];>Ucable  to  persons 
entering  cars  operated  by  steam  are  not 
usually  applied  with  the  same  strictness  to 
street  railways  operated  by  horse  power. 
It  is  a  general  rule,  estalidlshed  by  numerous 
decisions,  that  it  a  j>er8on  who  has  the  free 
use  of  his  faculties  and  limbs  has  given 
proper  notice  of  his  desire  to  be  taken  up, 
and  the  speed  of  the  car  has  been  slackened 
in  the  usual  manner.  It  Is  not  negligence  per 
se  to  attempt  to  get  on  while  it  is  moving 
slowly,  and  that,  if  a  person  is  Injured  un- 
der such  drcumstances,  the  question  of  his 
contributory  negligence  is  ordinarily  one  of 
fact  for  the  Jury." 

The  doctrine  Is  established  in  nearly  all  of 
the  states  where  the  question  has  arisen  that 
It  is  not  negligence  per  se  for  a  passenger  to 
board  or  alight  from  a  street  car  operated 
by  horse  power,  and  the  question  of  contrib- 
utory n^llgence  Is  one  of  fact  for  the  Jury. 
McDonough  v.  Railroad  Co.,  137  Mass.  210; 
BppMidorf  V.  Railroad  Co.,  69  N.  Y.  196; 
Ganlard  v.  Railroad  Co.  (Sup.)  2  N.  7.  Supp. 
470;  Morrison  v.  Railroad  Co.,  130  N.  Y.  166, 
28  N.  K.  106;  Railway  Co.  v.  Green,  56  Md. 
S4;  Railway  Co.  v.  Williams,  140  IIL  275,  29 
M.  £.  672.  In  the  case  of  Sablgaard  v.  Hall- 
way Co..  48  Minn.  232,  51  N.  W.  Ill,  where 
the  motive  power  of  the  car  was  a  cable,  the 
same  rule  as  above  stated  was  held  also  to 
be  applicable.  In  large  and  populoiis  cities, 
where  many  cars  are  passing,  and  constantly 
receiving  and  discharging  passengers  at 
crossings,  it  is  a  well-known  fact  that  many 
of  such  passengers  board  cars  and  alight 
therefrom  before  the  car  has  cwne  to  a  full 
stop,  and  that  they  do  so  usuaUy  with  per^ 
feet  safety.  It  is  w^  known,  also,  that 
street-car  companies  tacitly  invite  many  pas- 
sengers to  board  and  alight  from  their  cars 
by  checlilng  up  to  a  slow  rate  of  speed,  and 
Immediately  starting  up  at  a  greater  speed 
when  the  passenger  is  safely  aboard  or  has 
alighted.  It  would  be  impossible  for  a  court 
to  lay  down  the  rule  as  to  what  particular 
rate  of  speed  would  be  sufficient  notice  to  a 
passenger  that.  If  he  attempted  to  get  oa  or 
off,  he  would  be  held  guilty  of  contributory 
negligence.  It  would  also  be  a  great  hardslilp, 
and  unjust,  to  lay  down  a  general  rule  that 
a  passenger  attempting  to  board  any  street 
car  while  in  motion  at  all  should  be  held  In 
contributory  negligence.  Every  person  is 
supposed  to  know  that  the  boarding  of  a 
moving  train  or  car  is  attended  with  the 
danger  of  a  misstep  or  fall,  and  a  fall  beside 
a  moving  car  is  liable  to  bring  some  part  of 
the  body  or  limbs  in  danger  of  being  crushed. 
It  is  the  duty  of  those  having  control  and 
management  of  cars  designated  for  traffic  on 
the  public  streets  to  bring  such  cars  to  a  full 
stop  at  such  places  as  are  convenient  and 
necessary  for  the  purpose  of  discharging  and 
receiving  passengers,  and  it  is  no  less  the 
duty  of  passengers.  In  getting  on  or  off  such 
cars,  to  observe  doe  precaution  for  their  own 
safety.     We  cannot  say,  however,  that  it  is 


Inconsistent  with  ordinary  care  and  cautiofn 
fOr  a  person  to  board  a  street  car  while  in 
motion.  Whether  one  has  not  exercised  due 
care  or  caution  In  so  doing  is  to  be  deter- 
mined by  the  particular  circumstances  in 
each  case,  and  is  therefore  a  question  of  fact 
to  be  submitted  to  the  Jury. 

The  cases  heretofore  cited  in  which  It  has 
been  held  that  it  is  not  negligence  per  se  for 
a  person  to  board  or  alight  from  a  street  car 
while  in  motion  have  reference,  in  a  great 
degree,  to  horse  cars.  As  we  have  stated, 
there  is  a  wide  distinction  In  cases  of  such 
motive  power,  as  the  act  is  not  in  itself  neg- 
ligence, Willie  in  cars  propelled  by  steam 
It  Is  negligence  to  do  so.  Where  the  motive 
power  is  electricity,  a  question  not  entirely 
free  from  difficulty  Is  presented.  The  mod- 
em progress  of  methods  of  transportation, 
the  recent  discoveries  of  the  possibilities  of 
electricity  as  a  m6tlve  power,  and  the  per- 
fection which  it  has  within  a  few  years  de- 
veloped and  attained,  have  demonstrated  a 
power  popular  as  a  method  of  transit  The 
purpose  to  which  a  power  of  this  character 
is  applied  must  to  some  extent  be  considered. 
Where  horses  were  formerly  used,  electricity 
has  now  In  a  great  measure  superseded. 
The  same  style  and  often  the  same  cars  are 
used,  the  same  streets  are  traveled,  and  a 
like  number  of  stops,  and  In  like  places, 
are  made,  to  receive  and  deliver  passengers. 
Electricity  as  a  motive  power,  while  stronger 
and  more  powerful  and  with  possibilities  of 
a  greater  speed,  is  at  the  same  time  more 
nearly  under  the  control  of  the  person  In 
charge,  than  horse  power.  The  strict  rule  in 
force  regarding  the  negligence  of  a  person 
alighting  or  boarding  an  ordinary  train  of 
steam  cars  had  for  it  many  good  and  suffi- 
cient reasons,  which  are  not  applicable  to 
the  dectric  car,  as  in  general  use.  In  the 
latter  case,  stops  are  frequent,  and  opportu- 
nity for  great  speed  Is  not  presented.  Steps 
for  passengers  are  near  the  ground,  and  the 
chances  of  a  misst^  or  fall  are  not  so  great 
as  in  steam  cars,  as  constructed.  Streets  on 
such  lines  are  generally  paved,  and  In  that 
respect  passengers  may  as  safely  depart  or 
board  such  cars  In  one  place  as  another, 
whereas,  in  the  case  of  steam  cars,  plat- 
forms are  generally  provided.  While  in 
electric  cars  the  possibilities  of  speed  are 
greater  than  In  the  case  of  horse  cars,  yet 
the  general  operation  and  management  of 
such  cars  so  nearly  approaches  to  that  of 
horse  cars  that  It  must  be  held  that  the  same 
rule  of  law  which,  in  the  cases  dted  and  a 
long  line  of  other  cases,  holds  that  It  fs  not 
negligence  per  se  to  board  or  depart  from 
such  cars  while  In  motion.  Is  also  applica- 
ble to  electric  cats; 

It  follows,  therefore,  fi«m  this  application 
of  the  rule,  that  in  the  case  at  bar  It  was 
solely  a  question  of  fact  ad  to  whether  or 
not  there  was  negligence  In  the  acts  of  the 
defendant,  or  contributory  negligence  on  the 
part  of  the  plalntur.     There  was  evidence 
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tending  to  prove  the  tacts  alleged  In  the  dec- 
laration, and  it  waa  not  error  In  the  trial 
court  to  refuse  the  general  Instruction  ask- 
ed. It  was  proper  for  tlie  court  to  submit 
the  question  to  the  JU17. 

It  is  also  urged  as  error  that  the  trial  court 
refused  certain  Instructions,  which  should 
have  been  given,  and  modified  certain  other 
instructions,  which  should  have  been  given 
to  the  Jury  as  asked,  without  the  modifica- 
tion, and  tliat  such  modification  was  error. 
Sixteen  instructions  were  asked  on  behalf 
of  the  defendant  below,  nine  of  which  were 
given.  Too  much  space  would  be  occupied 
in  considering  In  detail  the  objections  to  the 
instructions  refused  and  modified.  We  find, 
upon  an  examination  of  such  instructions, 
tliat  the  fifth  instruction,  to  which  a  modi- 
fication was  made  by  the  court,  instructing 
the  Jury  of  the  doctrine  of  comparative  neg- 
ligence, should  not  have  been  so  modified. 
The  doctrine  of  comparative  negligence  Is  no 
longer  the  law  In  this  state.  City  of  Lanark 
V.  Dougherty,  153  lU.  163,  3i>  N.  E.  892;  Coal 
Co.  V.  Kelly,  156  111.  9,  40  N.  £.  938.  It  ap- 
pears, however,  that  in  the  twelfth  Instruc- 
tion asked  by  defendant  below,  and  given  by 
the  court  without  modification,  the  Jury  were 
Instructed,  in  substance,  the  same  as  the 
fifth  instruction  after  the  modLficatiou  by 
the  court.  In  the  twelfth  instruction,  reti- 
red to,  the  Jury  were  told  that.  If  they  be- 
lieved from  the  evidence  that  both  the  plain- 
tiff and  motorman  were  guilty  of  negligence 
contributing  to  the  plaintiff's  Injury,  they 
should  find  their  verdict  against  the  plain- 
tiff, unless  they  believed  that  the  plaintiff's 
negligence  was  slight,  and  that  the  negli- 
gence of  the  motorman  was  gross  In  com- 
parison with  the  negligence  of  the  plaintifC. 
While  it  was  not  proper  for  the  court  to 
make  the  modification  of  the  fifth  instruc- 
tion, appellant  is  not  now  in  position  to  com- 
plain of  such  modification,  from  the  fact 
that  it,  by  the  twelftli  instruction,  asked  the 
court  to  Instruct  the  Jury  that  such  was  the 
law.  The  ninth  Instruction  given  by  the 
court  to  the  Jury,  as  asked  by  appellant  and 
without  modification,  f  uUy  instructed  the  Ju- 
i-y  as  to  the  law  and  the  facts  in  the  case. 
There  Is  no  reversible  error  in  the  refused 
or  modified  instructions  urged  by  appellant. 

It  Is  strongly  urged  by  appellant  that  cer- 
tain remarks  of  counsel  for  appellee  on  the 
trial  of  this  case  were  such  as  should  cause 
a  reversal  of  this  Judgment  We  have  ex- 
amined the  record  very  carefully,  and,  while 
we  find  the  remarlis  and  acts  of  counsel 
which  are  objected  to  were  not  of  a  charac- 
ter the  trial  court  should  permit,  we  are  not 
prepared  to  look  at  them  with  the  degree  of 
seriousness  that  counsel  for  appellant  urge 
in  their  brief.  We  have  frequently  said  that 
It  Is  the  duty  of  the  trial  court  to  control 
counsel  In  the  conduct  of  a  trial  and  in  the 
argument  of  the  case  within  reasonable 
bounds.  It  Is  not  always  possible  to  bring 
before  this  court  the  expression  of  counsel 


in  making  objectionable  remarks,  and  the 
acts  of  counsel  in  connection  therewith,  so 
that  what  might  In  the  trial  court  be  ex- 
tremely Improper  is  not  presented  to  us  with 
the  same  force.  We  are  not  able  to  see,  aft- 
er having  carefully  examined  this  record, 
that  the  errors  assigned  as  to  the  remarks 
and  conduct  of  counsel  for  appellee,  were 
such  as  in  themselves  should  call  for  a  re- 
versal of  this  Judgment. 

Finding  no  error  of  law  in  this  record,  the 
Judgment  of  the  appellate  court  of  the  First 
district  is  affirmed.    Afiirmed. 


(100  UL  IS) 

McCARTNBX  et  aL  v.  BID6WAY  et  aLi 

(Supreme  Court  of  Illinois.     Oct.  U,  1885.) 

EiECUTOBT  TucsT— What  Cosstitutbs — Riqht  to 

Chanob  Tbrms— TmrsTBE's  Bovd  — 

Rblbasb  or  S0BBTIB8. 

1.  P.  devised  certain  land  to  two  manied 
daughters,  for  Ufe,  with  remainder  to  thdr  ditU- 
dreu;  ana  the  rest  of  his  estate  to  M.  and  T., 
bis  other  children.  At  P.'s  death,  and  prior  to 
1871,  such  daughters  had  several  minor  diil- 
dren.  In  1871,  such  daughters  and  their  hus- 
bands, the  other  devisees,  and  the  widow,  made 
an  agreement  which  provided  for  the  selection  of 
a  trustee  by  the  parties,  and,  in  case  of  th^ 
failure  to  select,  for  the  appointment  of  one  hy 
the  court;  that  the  interest  of  such  daughters  in 
money,  p^sonalty,  and  proceeds  of  land  convat- 
ed  into  money,  as  therem  directed,  should  with- 
in a  reasonable  time,  by  proper  conveyances,  be 
transferred  to  the  trustee  to  be  appointed;  that 
400  of  the  1,710  shares  of  stock  given  to  M.  and 
T.  should  be  tranrferred  to  such  trustee  for  thi- 
use  of  such  two  daughters,  the  income  to  l>e  paid 
to  them,  and  the  principal  to  i>e  kept  for  their 
children;  that  the  trustee  should  sdl  and  con- 
vert into  money  so  much  of  the  land  as  might 
be  necessary  to  equalize  the  interest  of  said  two 
daughters  with  the  interest  of  M.  and  T.  in  such 
shares  of  stock;  that  M.  and  T.  should  Join  tlie 
trustee  in  deeds  of  the  land  so  sold,  and  after- 
wards convey  the  balance  of  the  land,  when  re- 
quested by  such  daughters,  to  such  trustee,  who 
should  hold  it,  or  sell  it,  and  invest  the  proceeds 
as  provided  in  toe  agreement,  etc.  UM,  that 
8UCU  agreement  created  on  executory  trust  and, 
being  voluntary  as  to  the  children  of  such  bligh- 
ters, the  parties  to  it  could  change  it  as  to  them 
by  subsequent  agreonent,  liefore  a  settlement  on 
them  of  their  interest  by  a  transfer  to  the  trus- 
tee.    67  111.  App.  453,  affirmed. 

2.  An  agreement  provided  that  the  trustee 
under  it  might  sell  the  land  either  at  public  w 
private  sale,  for  cash  or  on  credit,  as  he  deemed 
best,  subject  to  certain  requirements  as  to  no- 
tice; that,  in  case  of  sales  on  credit,  only  one 
year's  time  could  be  given,  except  with  the  eon- 
sent  of  the  parties;  and  that  unpaid  purdiaae 
money  should  be  secured  by  mortgages  and  notes 
at  10  per  cent,  and,  where  the  cash  payment  was 
less  than  one-third,  the  notes  should  have  a 
surety.  A  bond  given  by  the  trustee  appointed 
puisuant  to  such  agreement  recited  the  execu- 
tion of  the  agreemmt  and  the  appointment  of 
the  principal  as  tristee,  and  was  conditioned  that 
he  should  discharge  the  trust  imposed  by  such 
agreement  and  perform  such  duties  "as  may  be 
now  or  hereafter  imposed  upon  liim  by,  or  other- 
wise arise"  under,  it  and  pay  over  all  moneys 
and  property  coming  to  his  hands  as  such  tnu- 
tee,  at  such  times  and  in  sudt  manner  as  is 
provided  for  in  said  agreement"  Held,  that  the 
sureties  on  such  bond  were  discharged  by  a  sub- 

1  Rehearing  denied  March  13, 1896. 
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sequent  agreement  b7  snch  trostefe  and  the  par- 
ties to  the  first  agreement,  which  provided,  inter 
alia,  that  the  troatee  shoiild  make  no  sale  of  land 
(or  one  year  from  ita  date  without  the  written 
consent  of  the  parties  to  it;  that  he  should  make 
no  priyate  sale  at  any  time  without  such  consent; 
and  that  he  should  only  make  such  sales  as  such 
parties  deemed  necessary. 

Appeal  from  appellate  court.  First  district 
BUI  by  Cornelia  Peeples,  a  minor,  by  her 
next  friend,  Charles  W.  Perkins,  against 
Thomas  R.  Reid,  administrator  of  tbe  estate 
of  George  E.  Potter,  deceased,  and  others,  for 
an  accounting,  in  which  defendants  Reld,  ad- 
ministrator, and  John  F.  McCartney,  trustee, 
filed  cross  bills.  From  a  judgment  of  the  ap- 
pellate court  reversing  a  decree  In  favor  of 
McCartney,  trustee,  and  against  the  sureties 
on  the  bond  of  Greorge  H.  Potter,  deceased,  as 
predecessor  of  McCartney,  as  trustee  (57  ni. 
App.  453),  the  latter  appeals.   Affirmed. 

This  is  a  bill  filed  on  February  26,  1890,  by 
Cornelia  Peeples,  a  minor,  by  her  next  friend, 
against  Thomas  R.  Reld,  of  Gallatia  county, 
HL,  administrator  of  the  estate  of  George  H. 
Potter,  deceased,  who  died.  Intestate,  on  Sei>- 
tember  30, 1889,  and  who,  in  his  lifetime,  was 
a  trustee  under  the  agreements  hereinafter 
set  forth;  John  F.  McCartney,  of  Massac 
county,  appointed  on  October  31, 1889,  as  suc- 
cessor in  trust  to  said  Potter;  the  widow  and 
children  and  grandchildren,  hereinafter  nam- 
ed, of  Orval  Pool,  deceased;  Thomas  S.  Ridg- 
way,  David  Reld,  Robert  Reld,  Henry  O. 
Docker,  and  John  M.  Peeples,  Jr.,  sureties  up- 
on the  bond  of  said  Potter,  trustee,  the  said 
Henry  O.  Docker  and  John  M.  Peeples,  Jr., 
being  husbands  of  two  of  tbe  daughters  of 
said  Orval  Pool;  and  Harriet  M.  Peeples,  ex- 
ecutrix, and  Thomas  S.  Rldgway,  executor, 
of  the  will  of  John  M.  Peeples,  Sr.,  or  J.  Mo- 
Kee  Peeples,  deceased,  who  died,  testate,  on 
December  22,  1878,  and  who,  In  his  lifetime, 
waa  also  one  of  the  sureties  upon  the  bond 
of  said  trustee.  Tbe  bill  charges,  in  general 
terms,  that  the  trustee  Georg^e  H.  Potter  was 
guilty  of  negligence  and  mismanagement  in 
his  administration  of  the  trust  estate,  and 
prays  that  an  accounting  be  had,  and  that 
the  amount  of  the  liability  of  such  of  the  de- 
fendants as  are  liable  may  be  ascertained, 
and  ordered  to  be  paid  over  to  the  successor 
in  trust  of  said  Potter.  It  appears  from  the 
allegations  of  the  bill  and  the  evidence  in  the 
case  that  Orval  Pool,  of  Gallatin  county,  died, 
testate,  on  June  30,  1871,  leaving,  him  sur- 
viving, his  widow,  Madeline  Pool,  and  four 
children,— one  son,  Marshall  M.  Pool,  and 
three  married  daughters,  to  wit,  Mary  Pool 
Docker  (wife  of  Henry  O.  Docker),  Augusta 
M.  Pool  Townshend  (wife  of  Richard  W. 
Townshend,  since  deceased),  and  Ellen  Pool 
Peeples  (wife  of  John  M.  Peeples,  Jr.).  These 
four  children  were  the  only  heirs  at  law  of 
Orval  Pool.  At  the  death  of  Orval  Pool,  bis 
daughter  Mrs.  Docker  had  four  children,  Wil- 
liam, Guy,  Henry,  and  Daisy;  and,  since  his 
death,  she  has  had  one  son,  George,  born  No- 


vember 19, 1874.  At  the  death  of  said  Orval, 
his  datighter  Mrs.  Peeples  had  one  diild, 
Clarence,  and,  since  his  death,  has  had  one 
daughter,  the  complainant,  Cornelia,  bom  No- 
vember 11,  1875.  The  bill  was  answered  by 
aU  the  adult  defendants,  except  the  widow, 
Madeline  Pool,  and  the  son,  ftlarshall  M.  Pool, 
against  whom  defaults  were  entered,  and  by 
the  infant  defendants,  through  their  guard- 
ians ad  litem.  A  cross  blU  was  filed  by 
Thomas  R.  Reld,  administrator  of  Potter's 
estate,  and  a  cross  bill  was  also  filed  by  Mc- 
Cartney, the  successor  in  trust,  and  Ellen 
Pool  Peeples  and  Mary  Pool  Docker.  Several 
petitions  were  also  filed  by  several  of  the  par- 
ties. These  cross  bills  and  petitions  were  an- 
swered. A  reference  was  taken  to  a  master 
in  chancery,  who  made  an  elaborate  report 
upon  the  Issues  Involved.  The  cause  was 
heard  upon  exceptions  to  the  master's  report 
On  April  2,  1894,  the  circuit  court  rendered  a 
decree  against  the  sureties  on  the  bond  of 
George  H.  Potter,  trustee,  requiring  them  to 
pay  to  John  F.  McCartney,  as  tmstee,  suc- 
ceeding Potter,  who  died  insolvent,  the  sum 
of  $19,795.24,  with  costs.  Said  sureties,  ex- 
cept John  M.  Peeples,  Jr.,  and  Henry  O. 
Docker,  to  wit,  l^omas  S.  Rldgway,  execu- 
tor, and  Harriet  Peeples,  executrix,  of  the  es- 
tate of  John  McKee  Peeples,  deceased,  and 
Thomas  S.  Rldgway,  Robert  Reld,  and  David 
Reid,  took  an  appeal  to  the  appellate  court. 
The  appellate  court  reversed  the  decree  of  the 
circuit  court,  and  dismissed  the  biU  as  to  the 
appellants  there,  who  are  the  appellees  here, 
to  wit,  the  executor  and  executrtc  of  the  es- 
tate of  John  McKee  Peeples,  deceased,  and 
Rldgway  and  the  Reids.  The  present  appeal 
Is  prosecuted  from  the  judgment  of  the  appel- 
late court  by  John  F.  McCartney,  tmstee,  EJl- 
len  P.  Peeples,  and  Mary  P.  Docker. 

The  estate  of  Orval  Pool  is  alleged  in  the 
bUl  to  have  been  worth,  at  the  time  of  his 
deatlx,  about  $400,000.  By  his  will,  he  devis- 
ed lands  worth  about  $9,041.33  to  bis  daugh- 
ters Mrs.  Docker  and  Mrs.  Peeples,  for  life, 
with  remainder  over  to  their  children,  and 
gave  all  the  rest  of  his  estate,  real  and  per- 
sonal, to  his  son,  M.  M.  Pool,  and  his  daugh- 
ter Mrs.  Townshend.  Mrs.  Docker  and  Mrs. 
Peeples  claimed  that  the  will  was  void,  and 
demanded  from  the  other  devisees  enough  of 
the  estate  to  equalize  the  shares  of  the  four. 
M.  M.  Pool  and  Mrs.  Townshend  Insisted  that 
the  will  was  valid,  but  proposed  a  settlement 
and  tbe  following  agreement  dated  Novem- 
ber 2, 1871,  was  entered  into,  to  wit: 

"It  is  agreed  between  the  parties  hereto  that 
the  estate  of  Orval  Pool,  deceased,  shall  be 
divided  upon  the  following  basis,  to  wit: 

"(1)  Equal  division  as  near  as  may  be  of 
the  entire  estate,  real  and  personal,  of  which 
Orval  Pool  died  seised  and  possessed,  be- 
tween the  four  children  of  said  Orval  Pool, 
to  wit  Marshall  M.  Pool,  Augusta  M.  Pool 
Townshend,  Mary  Pool  Docker,  and  ESlen 
Pool  Peeples.    The  shares  of  the  said  Mary 
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and  BiUen  ehall  be  limited  to  tbem  during 
their  lifetime,  and  at  their  decease  to  descend 
to  their  children  or  descendants  of  children; 
and  in  case  of  the  death  of  said  Mary  or  £1- 
len,  or  both,  so  dying  without  children  or  de- 
scendants of  children,  then  the  share  of  said 
iMary  and  EUen,  or  both,  so  dying  without 
children  or  descendants  of  children,  shall  go 
in  equal  shares  to  the  children  of  said  Orval 
Fool,  deceased,  and  their  heirs.  The  lands 
and  personalty  heretofore  devised  to  the  said 
Mary  and  EUen  by  the  wUl  of  Orval  Pool,  de- 
ceased, are  to  be  taken  into  consideration  In 
equflliiilTig  the  division  of  said  estate,  and  the 
same  to  be  deducted  from  the  sliares  of  said 
Mary  and  Ellen. 

"(2)  The  Interest  of  the  .  said  Mary  Pool 
Docker  and  Ellen  Pool  Peeplea  in  the  moneys, 
personal  property,  and  proceeds  of  real  estate 
that  may  be  converted  Into  money,  as  herein- 
after provided,  shall  witliln  a  reasonable  time, 
by  a  proper  and  suitable  conveyance  or  con- 
veyances, be  conveyed  and  transferred  to 
some  suitable  and  responsible  trustee,  whose 
duty  It  shall  be  to  keep  the  principal  invested 
in  United  States  interest-bearing  bonds,  or  in 
some  other  profitable  manner,'  and  pay  semi- 
aimuaUy  the  accumulations  and  interest 
thereon  to  the  said  Mary  Pool  Docker  and 
Ellen  Pool  Peeples,  or  their  order,  respect- 
ively, during  their  natural  lives,  the  princi- 
pal to  be  kept  intact,  and  paid  to  their  chil- 
dren or  descendants  of  children,  as  hereinbe- 
fore provided,  subject  to  the  reversion  afore- 
said. A  trustee  shall  be  chosen  by  the  par- 
ties to  this  agreement,  whose  duty  It  sliall  be 
to  carry  out  and  execute  the  trust  hereby  cre- 
ated, and  shall  enter  into  a  good  and  suffi- 
cient bond,  to  be  approved  by  the  Judge  of 
the  circuit  court  of  Gallatin  county,  for  the 
faithful  performance  of  his  duty  as  such 
trustee.  Said  bond  shall  be  made  payable 
to  the  parties  to  this  agreement,  for  the  use 
of  all  parties  interested  in  the  provisions  of 
this  agreement;  and,  i£  the  parties  hereto 
cannot  agree  upon  the  person  who  shall  act 
as  such  trustee,  then  the  said  Judge  of  said 
Gallatin  circuit  court  shall  appoint  said  trus- 
tee; and  the  said  appointment  and  the  ap- 
proval of  said  bond  may  be  made  by  him 
either  in  vacation  or  term  time,  as  may  be 
most  convenient. 

"(3)  Marshall  M.  Pool  and  Augusta  M. 
Pool  Townshend  shall  retain  thirteen  hundred 
and  ten  (1310)  shares  of  the  stock  of  the 
Gallatin  National  Bank,  and  four  hundred 
(400)  shares  of  the  said  stock  shall  be  con- 
veyed to  the  trustee,  aforesaid,  for  the  use 
of  the  said  Mary  Pool  Docker  and  Ellen  Pool 
Peeples,  subject  to  the  limitations  and  condi- 
tions aforesaid;  the  Interest  of  the  said  Mary 
Pool  Docker  and  Ellen  Pool  Peeples  in  said 
bank  stock  to  be  equalized  with  the  interest 
of  the  said  Marshall  M.  Pool  and  Augusta  M. 
Pool  Townshend  In  said  stock,  as  hereinaft- 
er provided. 

"(4)  The  trustee  herein  provided  for  shall 


have  power,  and  it  is  made  his  duty,  to  gel] 
and  convert  into  money,  as  soon  as  the  same 
can  be  conveniently  done  without  sacrifice, 
BO  much  of  said  lands  and  real  estate,  except 
the  homestead,  with  the  lands  adjoining 
thereto,  and  real  estate  in  Sliawneetown,  u 
may  be  necessary  to  equalize  the  interest  of 
the  said  Mary  Pool  Docker  and  EUen  Pool 
Peeples,  with  the  interest  of  the  said  Mar- 
shaU  M.  Pool  and  Augusta  M.  Pool  Town- 
shend in  the  shares  of  said  bank  stodc,  which 
said  sum  of  money  so  to  be  first  raised  shaU 
be  invested,  and  the  Interest  thereon  paid 
over,  Ui  the  manner  and  upon  the  conditions 
and  subject  to  the  Umitations  as  hereinbefore 
provided;  and  provided,  further,  if  the  pro- 
ceeds of  the  sale  of  said  lands  shall  not  be 
sufUcient  to  equalize  the  Interest  aforesaid  in 
said  bank  stock,  then  the  said  Marshall  M. 
Pool  and  Augusta  M.  Pool  Townshend  are  to 
pay  the  deficit  in  money  to  the  said  trustee 
for  the  use  of  the  said  Mary  Pool  Docker 
and  EUen  Pool  Peeples,  to  be  invested  by 
him  under  the  conditions  and  limitations 
aforesaid;  and  provided,  furtha:,  that,  untO 
said  real  estate  shaU  be  converted  by  said 
trustee  for  the  purpose  above  mentioned,  it 
shall  be  the  duty  of  said  MarshaU  M.  Pool 
and  Augusta  M.  Pool  Townshend  to  account 
for  and  pay  over  to  said  trustee  one-Iialf  of 
the  net  rents  and  profits  of  the  above-msi- 
tioued  real  estate,  for  the  use  of  Mary  Pool 
Docker  and  Ellen  Pool  Peeples;  and  provid- 
ed, further,  that  the  said  Marshall  M.  Pool 
and  his  wife  and  the  said  Augusta  M.  Pool 
Townshend  and  her  husband  shall,  on  the  re- 
quest of  the  said  trustee,  or  any  purchaser 
from  him.  Join  with  the  said  trustee  in  all 
necessary  deeds  and  conveyances  for  the  pur- 
pose of  fuUy  and  completely  assuring  the  ti- 
tle to  the  lands  to  be  sold  by  him  as  afore- 
said; and  provided,  further,  that,  after  the 
Interest  of  the  said  Mary  Fool  Docker  and 
EUen  Fool  Peeples  in  the  bank  stoclis  shall 
be  made  equal  as  above  provided,  the  residue 
of  said  lands  shaU  be  held  by  the  said  Mar- 
shall M.  Pool  and  Augusta  M.  Pool  Towns- 
hend, subject  to  the  foUowing  trusts,  to  wit: 
To  pay  to  the  said  Mary  Pool  Docker  and 
EUen  Fool  Peeples,  respectively,  one-fourth 
of  the  net  rents,  issues,  and  profits  thereof, 
until  the  same  shaU  be  conveyed  by  them  to 
the  trustee,  as  herein  next  provided;  sec- 
ondly, to  convey  one  undivided  half  thereof, 
whenever  requested  by  the  said  Mary  Pool 
Docker  and  EUen  Fool  Peeples,  to  the  trustee 
hereinbefore  provided  for,  who  shall  hold  the 
same  for  their  use  during  their  Uves  as  afore- 
said; provided  that  whenever  said  lands,  or 
any  portion  of  them,  shaU  become  unprofita- 
ble, or  the  value  thereof  can  be  more  profita- 
bly invested,  it  shall  become  the  duty  of  said 
trustee,  upon  the  request  of  the  said  Mary 
Pool  Docker  and  EUen  Pool  Peeples,  to  con- 
vert the  same  into  money,  and  invest  the 
proceeds  as  hereinbefore  provided;  and  pro- 
vided, further,  the  words    'residue  of  said 
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lands,'  as  last  abore  nsed,  shaU  be  held  and 
understood  to  Include  the  said  borne  farm  or 
homestead,  together  with  the  farms  and  lands 
adjoining  the  same,  as  well,  also,  as  the  lots 
and  real  estate  in  said  city  of  Shawneetown, 
excepted  in  the  first  part  of  this  paragraph. 
It  is  farther  understood  and  provided  that 
said  trustee,  for  the  purpose  of  e<inalizlng  the 
interest  of  the  parties  in  the  shares  of  the 
bank  stock  as  hereinbefore  provided,  vaaj 
sell  and  dispose  of  the  lands  and  real  estate 
subject  to  sale;  and  disposition  for  that  pur- 
pose, either  at  public  or  private  sale,  either 
for  cash  in  hand  or  upon  a  credit,  as  he  may 
deem  best;  provided  that,  in  case  of  publie 
sale,  a  notice  of  the  time,  place,  and  terms 
of  sale  shall  be  published  in  one  or  more 
weekly  newspapers  published  in  the  county 
where  the  lands  ofCered  for  sale  Ue,  at  least 
four  weeks  n^t  |)efore  the  time  of  such  sale, 
with  a  like  notice  posted  upon  the  courthouse 
door  and  three  other  of  the  most  public  places 
In  the  county  where  the  sale  is  had  and  lands 
lie;  provided  that  the  failure  to  post  up  the 
last-mentioned  notices  shall  not  vitiate  any 
sale  made  by  said  trustee  wba>  the  same 
shall  have  been  advertised  in  some  newspa^ 
per  or  newspapers,  as  above  provided. 

"(5)  And  provided,  further,  that  should 
there  be  no  such  newspapers  or  newspaper 
in  the  county  where  said  lands  or  any  port 
thereof  may  lie,  and. where  it  is  sought  to 
sell  the  same,  then  it  shall  be  sufficient  as  to 
such  lands  to  post  up  written  or  printed  no- 
tices as  above  provided;  and  provided,  fur- 
ther, that  all  public  sales  shall  be  at  the 
courthouse  door,  and  no  lands  shall  be  sold 
OQtside  of  the  county  in  which  the  same  shall 
Ue;  and  provided,  further,  that,  in  case  of 
sale  upon  time,  a  longer  credit  shall  not 
be  given  in  any  case  than  one  year,  unless 
by  and  with  the  written  consent  of  all  the 
parties  to  this  agreement,  and  the  purchaser 
in  eivery  such  sale  shall  give  a  note,  with  one 
or  more  solvent  sureties  thereto,  for  the 
amount  ot  the  unpaid  purchase  money,  to- 
gether with  a  mortgage  on  the  premises  to 
secure  prompt  payment  of  said  note  and  ail 
interest  thereon.  The  note  in  all  such  cases 
shall  be  made  to  bear  interest  from  date,  at 
the  rate  of  ten  per  cent  per  annum  until 
paid;  provided  that,  when  the  purchaser  at 
any  such  sale  shall  pay  as  much  as  one-third 
of  the  purchase  money  in  hand,  then  no  per- 
somil  security  shall  be  required,  unless  the 
said  trustee,  for  good  reasons,  shall  think 
proper  to  do  so;  and  provided,  further,  that 
said  trustee  shall  make  no  private  sale  under 
the  authority  above  granted .  until  he  shall 
have  first  obtained  the  written  consent  of 
said  Marshall  M.  Pool,  Augusta  M.  Pool 
Townshend,  Mary  Pool  Docker,  and  Ellen 
Pool  Peeples.  And  it  shall  be  the  duty  of  said 
trustee  in  all  cases  of  public  sale  to  furnish 
within  a  reasonable  time  before  said  sale,  to 
each  of  the  parties  hereto,  a  copy  of  the  no- 
tice thereof;  provided  the  failure  to  furnish 


a  cc^y  of  such  notice  shall  not  vitiate  the  ti- 
tle of  any  pnrchaser  at  such  sale. 

"(6)  A  committee  of  three  persons  is  here- 
by constUuted,  whose  duty  it  shall  be  to  fix 
and  determine  the  cash  value  of  the  lands 
and  real  estate  bequeathed  to  the  said  Mary 
Pool  Docker  and  £Ulen  Pool  Peeples  by  the 
said  Orval  Fool,  deceased;  and  the  amount, 
when  so  ascertained,  shall  be  charged  to 
them,  respectively,  by  way  of  equalizing 
their  interest  with  that  of  the  said  Marshall 
M.  Pool  and  Augusta  M.  Pool  Townshend  In 
the  shares  in  the  bank  stock  aforesaid.  In 
the  event  that  the  parties  hereto  cannot 
agree  among  themselves  as  to  who  shall  oon>. 
Btitnte  such  <K>mjmtttee,  then  the  said  Mar- 
shall M.  Pool  and  Augusta  M.  Pool  Town- 
shend shall  select  one  of  the  said  eommtttee, 
and  the  said  Mary  Fool  Docker,  and  Ellen 
Pool  Feepip^  shall  select  apotfaer,  and  the 
two  BO  choi^en  shall  select  the  third;  and  said 
committee,  before  prooeedlag  to  the  dis- 
charge of  their  duties,  shall  take  and  sub- 
scribe an. oath,  to  be  admii^stered  by  some 
person  authorized  by  law  to  administer 
oaths,  to  the  effect  that  th^  will,  to  the  best 
of  their  ability,  skill,  and  nnderstanding; 
faithfully,  fairly,  and  without  Cavor  or  par- 
tiality, ascertain,  fix,  and  report  the  cash 
value  of  the  lands  in  question,  and,  for  this 
purpose,  that  they  wUl  use  all  practical  and 
reasonable  means  within  their  power  to  ar- 
rive at  a  t^nie  and  correct  conclusion  in  fixing 
the  value  of  said  lands;  said  committee  to 
ascertain  and  report  the  value  of  said  lands 
as  soon  as  practicable. 

"(7)  And  the  undersigned,  Madeline  Fool, 
widow  of  the  said  Orval  Pool,  deceased,  in 
consideration  of  the  promises,  covenants,  and 
agreements  by  the  other  jparties  to  this  agree- 
ment, and  the  conditions,  provisos,  and  pro- 
visions herein  contained,  hereby  waives,  re- 
leases, and  absolutely  renounces  all  right, 
title,  and  interest  that  she  may  In  any  wise 
have  in  the  real  or  personal  estate  of  Orval 
Fool,  her  late  husband,  as  his  widow,  devi- 
see, or  otberwlfse,  and  hereby  accepts,  in  lien 
thereof,  the  provisions  made  for  her  la  this 
agreement; '  this  concessioi^  on  her  part  be- 
ing made  in  the  spirit  of  love  and  affecOon 
for  her  children,  and  with  a  sole  view  of  se- 
curing good  feeling  and  harmony  between 
them,  and  promoting  their  common  welfare 
and  happiixess. 

"(S)  In  consideration  of  the  renunciation 
by  the  said  Madeline  Pool  of  her  entire  in- 
terest in  the  estate  of  the  said  Orval  Fool, 
deceased,  it  is  hereby  agreed  and  expressly 
stipulated  by  all  the  other  parties  to  this  in- 
strument that  she  shall. have  and  hold,  dur- 
ing her  natural  life,  the  house  now  occupied 
by  her,  and  the  twenty  (20)  acres  of  land 
upon  which  it  is  situated,  together  with  the 
garden,  orchard,  and  outhouses,  and  all  the 
convexiienceB,  improvements,  and  appurte- 
nances thereon,  being  the  same  messuage 
and  premises  given  to  her  by  the  will  of  the 
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ta.lA  Orval  Pool,  deceased;  provided,  ho-w>- 
ever,  that  If,  at  any  time,  she,  the  Said 
Madeline  Pool,  should  desire  to  abandon 
the  atx>ve-mentloned  premises,  and  acquire 
a  new  residence  In  the  city  of  Shawnee- 
town,  then  a  suitable  lot  of  ground  shall 
be  procured  in  said  city  of  Shawneetown, 
and  a  dwelling  house,  with  necessary  fen- 
cing and  outhouses,  shall  be  erected  there- 
on, equal  in  value,  convenience,  architect- 
ure, workmanship,  and  finish  to  the  house 
and  premises  above  mentioned;  and,  in 
the  plan  and  construction  of  the  same,  her 
wishes  and  taste  shall  in  all  things  be  re- 
spected and  observed,  and  the  cost  of  said 
lot  of  ground,  dweHing  house,  and  other  im- 
provements made  thereon  shall  be-  equally 
borne  by  her  four  children,  Mary  Pool  Doclt- 
er,  Marshall  M.  Pool,  Augusta  M.  Pool  Town- 
Bhend,  and  Ellen  Pool  Peeples,  which  said  lot 
of  ground  and  buildings  thereon,  when  so 
im>vlded  for  her  by  the  children  as  aforesaid, 
shall  be  held  by  her  in  lieu  of  her  homestead 
and  ground  now  occupied  by  her,  for  and 
during  her  natural  life;  and  a  suitable  and 
apt  conveyance  shall  be  made  to  her,  limit- 
ing the  same  to  her  for  life,  with  remainder 
in  fee  to  said  trustee,  in  trust  to  convey  one 
undivided  fourth  part  thereof  absolutely  up- 
on her  death  to  the  said  Marshall  M.  Pool 
and  his  heirs,  and  another  one-fourth  part 
thereof  to  the  said  Augusta  M.  Pool  Town- 
shend  and  her  heirs,  and  uxwn  the  further 
trust  to  sell  and  convert  the  other  undivided 
half  of  said  lot  and  premises  into  money 
when  requested  by  the  said  Mary  Pool  Dock- 
er and  Ellen  Fool  Peeples,  and  Invest  the 
proceeds  thereof  in  manner,  upon  the  condi- 
tions, and  subject  to  the  limitations,  herein- 
before provided;  and,  until  such  sale  by  said 
trustee,  It  shaU  be  the  duty  of  said  trustee 
to  pay  OTer  to  the  said  Mary  Pool  Docker  and 
Bllen  Pool  Peeples,  in  equal  parts,  the  rents, 
issues,  and  profits  of  said  undivided  half  of 
said  lot  and  premises. 

"(9)  And  the  said  Mary  Pool  Docker  and 
the  said  Ellen  Pool  Peeples,  for  the  consid- 
eration last  aforesaid,  hereby  jointly  and 
severally  covenant,  promise,  and  agree  to 
and  vrith  the  said  Madeline  Pool  to  pay  to 
her  as  a  personal  annuity,  at  her  residence, 
the  sum  of  one  thousand  dollars  semiannual- 
ly, for  and  during  her  natural  life;  the  first 
payment  to  be  made  on  the  first  day  of  De- 
-cember,  1871,  the  second  payment  to  be  made 
on  the  first  day  of  June,  1872,  and  so  on, 
every  six  months,  for  and  during  her  natural 
life. 

"(10)  And  the  said  Marshall  M.  Pool  and 
Augusta  M.  Pool  Townsbend,  for  the  con- 
sideration last  aforesaid,  hereby  jointly  and 
severally  covenant,  promise,  and  agree  to 
And  with  the  said  Madeline  Pool  to  pay  her 
semiannually,  as  a  personal  annuity,  at  her 
residence,  the  sum  of  one  thousand  dollars 
for  and  during  her  natural  life;  the  first  pay- 
inent  to  be  made  <«  the  first  day  of  Decem- 


ber, 1871,  and  the  second  on  the  first  day  of 
June,  1872,  and  so  on  every  ats  months  there- 
after, for  and  during  her  natural  life,  as 
aforesaid. 

"(11)  And  It  is  hereby  expressly  provided 
that  if  the  said  Mary  Pool  Dodter  and  Ellen 
Pool  Peeples,  on  the  one  band,  or  the  said 
Marsliall  M.  Pool  and  Augusta  M.  Pool 
Townsbend,  on  the  other,  sliall  at  any  time 
fall  to  pay  the  annuities  above  mentioned  at 
the  time  and  place  above  provided,  or  If  the 
said  Madeline  Pool  shall  any  time  hereafter, 
for  good  cause,  become  alarmed  or  apprehen- 
sive about  the  Solvency  of  the  above-men- 
tioned parties,  or  either  of  them,  and  the 
ultimate  payment  of  said  annuities,  or  eltlier 
of  them,  then  it  stiall  be  the  duty  of  the  said 
parties  about  whom  and  whose  annuity  audi 
apprehension  exists,  upon  notice  tliereof, 
and  upon  request  of  the  said  Madeline  Pool, 
to  make  and  file  with  the  circuit  clerk  of 
Gallatin  coimty,  Illinois,  a  good  and  suffi- 
cient bond,  payable  to  the  said  Madeline 
Pool,  to  be  examined  and  approved  by  the 
circuit  judge  of  said  court,  from  time  to  time, 
in  like  manner- as  official  Iwnds  are  now  by 
law  required  to  be  approved,  to  secure  the 
punctuU  and  faithful  payment  of  said  an- 
nuity; and  it  the  said  parties  shall  fall  to 
execute  and  file  the  same,  and  give  addi- 
tional security  whenever  the  said  judge  of 
said  court  shall  require  the  same  to  be  done, 
then  it  shall  be  lawful,  and  the  circuit  court 
of  Qallatln  county  is  hereby  authorized,  upon 
the  application  of  said  Madeline  Pool,  to  en- 
ter a  decree  against  such  defaulting  party  or 
parties,  requiring  them  to  pay  said  annuity 
as  herein  provided,  which  decree  shall  be 
made  a  lien  by  said  court  upon  the  entire  es- 
tate, both  real  and  personal,  of  the  party 
or  parties  being  in  default  as  aforesaid,  and 
shall  provide  for  the  payment  and  satisfac- 
tion of  said  decree  by  execution,  as  In  other 
cases. 

'X12)  And  Richard  W.  Townshend,  husband 
of  Augusta  M.  Pool  Townshend,  and  Henry 
O.  Docker,  husband  of  Mary  Pool  Docker, 
and  John  M.  Peeples,  Jr.,  husband  of  EHlen 
Pool  Peeples,  each  covenants  with  the  par- 
ties hereto  for  the  true  and  faithful  perform- 
ance of  all  the  stipulations  contained  in  the 
agreement  of  their  respectlTe  wives. 

"Witness  our  hands  and  seals,  this  2aA 
day  of  November,  1871. 
"[Signed] 
"Marshall  M.  Pool.  [SeaL] 

"Augusta  M.  Pool  Townshend.    [SeaL] 
"RlcbaTd  W.  Townshend.  [Seal.] 

"Madeline  Fool.  [SeaL] 

"Ellen  Poo!  Peeples.  [SeaLJ 

"J.  M.  Peeples,  Jr.  [SeaL] 

"Henry  O.  Docker.  [Seal.] 

"Mary  P,  Docker.  [SeaLP" 

The  parties  being  unable  to  agree  upon  a 
trustee,  the  Judge  of  the  circuit  court  of 
Qallatln  county,  on  December  26,  1871.  ap- 
pointed the  said  Oeorge  H.  Pott«r  as  such 
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trustee.  Oo  the  same  day,  to  wit,  Deoemter 
26,  1871,  Potter  gave  a  bond  In  tbe  penal 
sum  of  flOO,000,  the  terms  and  phraseology  of 
which  were  substantially  the  same  as  those 
of  the  bond  hereinafter  set  out;  but  the  bond 
of  December,  1871,  was  defective  in  certain 
respects,  not  necessary  to  be  mentioned  here. 
Pool  V.  Potter,  63  lU.  533.  Potter  thereupon 
entered  upon  the  duties  of  the  trust,  and 
continued  to  act  as  trustee  until  his  death. 
Afterwards,  on  account  of  the  defects  In  the 
first  bond,  he  executed  a  new  bond,  dated 
May  15,  1872,  which  was  accepted  and  ap- 
proved by  the  Judge  of  the  circuit  court  ol 
Gallatin  county,  and  which  Is  in  the  follow- 
ing  words  and  figures,  to  wit: 

"Know  all  men  by  these  presents,  that  we, 
George  H.  Potter,  as  principal,  and  Bobert 
Reid,  David  Held,  John  M.  Peeples,  Jr.,  Hen- 
ry  O.  Docker,  J.  McKee  Peeples,  and  Thom- 
as S.  Rldgway,  are  held  and  firmly  bound 
unto  Mary  Pool  Docker,  Heniy  O.  Docker, 
MarshaU  M.  Po<d,  Blchard  W.  Townshend, 
Augusta  M.  Pool  Townshend,  John  M.  Pee- 
ples, Jr.,  Bllen  Pool  Peoples,  and  MadeUoe 
Pool,  for  the  use  of  all  persons  who  may 
now  and  [or]  hereafter  have  any  rights  or 
interests  arising  under  or  growing  out  of  a 
certain  instrument  In  writing,  hereinafter 
mentioned,  In  the  penal  sum  of  $400,000,  for 
the  payment  of  which  well  and  truly  to  be 
made  we  bind  ourselves,  our  heirs,  executors, 
and  administrators,  }<^tly,  severally,  and 
firmly,  by  these  presents. 

"Sealed  with  our  seals,  and  dated  the  15th 
day  of  May,  A.  D.  1872. 

"The  condition  of  the  above  obligation  is 
such  that  whereas,  the  above-mentioned 
obligees  did,  on  the  second  day  of  November, 
A.  D.  1871.  execute  and  d^ver  in  duplicate, 
under  their  respective  hands  and  seals,  a 
certain  instrument  in  writing,  providing  for 
a  division  of  the  estate,  both  real  and  per- 
sonal, of  Orval  Fool,  deceased,  and  the  ap- 
pointment of  a  trustee  to  execute  and  carry 
into  effect  certain  duties  and  trusts  therein 
created  and  defined;  and  whereas,  the  above- 
named  George  H.  Potter  has  been  duly  ap- 
pointed trustee,  under  the  provisions  of  said 
instrument  in  writing:  Now,  if  the  said 
George  H.  Potter  shall  faithfully  and  etfi- 
dently  discharge  said  trust,  and  In  good 
faith  do  and  perform  aU  such  duties  as  may 
be  now  or  hereafter  imposed  upon  him  by, 
or  otherwise  arise  under,  said  instrument  jn 
writing,  and  growing  out  of  the  trust  there- 
in created,  and  shall  also  well  and  truly  ac- 
count for,  and  pay  over  to  the  party  or  par- 
ties entitled  thereto,  all  moneys  and  prop- 
erty whlcdi  may  come  Into  his  hands  as  such 
trustee,  at  such  times  and  in  such  manner  as 
is  provided  for  in  said  Instrument,  and  final- 
ly, when  the  objects  of  said  trust  shall  have 
been  accomplished,  make  all  such  transfers 
and  conveyances  of  the  trust  property,  and 
account  for  and  pay  over  all  moneys  and  ef- 
fects, that  may  be  in  his  possession  or  under 
his  control,  or  for  which  he  is  In  any  manner 


liable  as  such  trustee,  to  those  then  entitled 
thereto  under  said  instrument,  then  this 
obligation  to  be  void;  otherwise,  to  remain 
in  full  force  ^.nd  effect.  The  word  'dollars,' 
In  line  14,  page  1,  Interlined  before  signing. 
"LSigned]  George  H.  Potter.  ISeaL] 
"H.  O.  Docker.  [SeaL] 

"David  Beld.  [Seal.] 

"Bobert  Beld.  [Seal.] 

"J.  McKee  Peeples.  [Seal.] 
"J.  M.  Peeples,  Jr.  [Seal.] 
"Thos.  8.  Bidgway.     [Seal.]" 

Subsequently,  on  November  19,  1872,  the 
parties  signing  the  first  agreement  of  No- 
vember 2,  1871,  and  George  H.  Potter,  the 
trustee,  executed  a  new  agreement,  which  is 
in  the  words  and  figures  following,  to  wit: 

"This  memorandum  of  an  agreement,  made 
and  entered  into  by  and  between  the  parties 
hereto,  this  Idth  day  of  November,  1872, 
witnesseth  and  provides  as  follows: 

"(1)  This  agreement  is  made  for  the  ex- 
press purpose  of  carrying  Into  effect,  and 
supplementary  to,  a  certain  other  agreonent 
and  Indenture,  bearing  date  the  2d  day  ot 
November,  1871,  and  duly  signed  by  Made- 
line Pool,  Mary  P.  Docker,  Henry  O.  Docker, 
Augusta  M.  P.  Townshend,  Blcliard  W. 
Townshend,  Ellen  P.  Peeples,  John  M.  Pee- 
ples, Jr.,  and  MarshaU  M.  Pool,  and  is  not 
Intended  and  Is  not  to  be  construed  as 
conflicting  with  said  last-mentioned  agree- 
m^it. 

"(2)  Inasmuch  as  some  of  the  jMirties  here- 
to are  of  the  opinion  that  a  postponement  of 
the  sale  of  the  lands  belonging  to  the  estate 
of  Orval  Pool,  deceased,  by  the  trustee,  at 
public  auction,  as  provided  for  under  said 
last-mentioned  agreement,  would  subserve 
the  best  Interest  of  all  persons  having  any 
right  to  or  In  said  lands,  or  the  proceeds 
thereof,  it  is  therefore  agreed  and  hereby  ex- 
pressly provided  that  there  shall  be  no  such 
public  sale  of  any  of  said  lands  for  a  period 
of  one  year  from  this  date,  without  the  writ- 
ten consent  of  all  the  parties  hereto. 

"(3)  The  trustee  provided  for  la  the  agree- 
ment and  Indenture  hereinbefore  referred  to 
may  sell  at  private  sale  any  and  all  of  the 
lands  and  town  lots  belonging  to  said  estate, 
except  the  homestead  and  farm  adjoining 
thereto,  at  the  best  prices  that  can  be  ob- 
tained for  the  same,  with  the  written  consent 
of  the  parties  hereto,  and  not  otherwise. 

"(4)  The  said  Marshall  M.  Pool,  Mary  P. 
Docker,  Augusta  M.  P.  Townshend,  Kllen  P. 
Peeples,  and  their  respective  husbands,  here- 
by agree  to  give  whatever  aid  they  may  be 
able  to  secure  the  best  prices  that  can  be 
obtained  for  said  lands  and  town  lots  to  b» 
sold  by  the  trustee  as  herein  provided. 

"(5)  That  the  said  trustee  is  to  perform  only 
such  services  in  procuring  and  completini^ 
said  sales  as  the  parties  hereto  may  deem  nec- 
essary. 

"(6)  All  suits  or  motions  now  pending 
against  the  executors  of  said  estate,  or  be- 
tween the  parties  hereto.  In  the  supreme  or 
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any  other  court,  at  the  salt  ot  any  of  the  par- 
ties taeretO)  are  to  be  dismissed,  without  dam- 
ages;  and  the  costs  and  expense  attending  the 
case  now  in  the  supreme  court,  including  at- 
torney's fees  on  both  sides,  are  to  be  borne 
by  and  paid  out  of  the  funds  belonging  to 
said  estate. 

"(7)  It  is  also  agreed  and  hereby  provided 
that  the  said  Marshall  M.  Pool,  Augusta  M. 
P.  Townshend,  and  her  husband,  Richard  W. 
Townshend,  shall,  respectively,  pay  to  said 
trustee,  for  the  use  of  those  entitled  under 
said  agreement.  Interest  at  the  rate  of  six  per 
cent,  per  annum  on  whatever  excess  of  their 
shares  of  the  personal  estate,  at  the  time  of  so 
receiving  them,  they  may  have,  respectively, 
received,  exclusive  of  said  bank  stock,  from 
the  date  they  so  received  this  sxna. 

"(8)  That  the  said  Marshall  M.  Pool,  Augus- 
ta M.  P.  Tovnishend,  and  Richard  W.  Town- 
shend, her  husband,  are  not  to  be  held  liable 
for  any  rents  which  have  heretofore  accrued, 
except  such  as  have  actually  come  into  their 
hands;  but  hereafter  they  shall  be  liable  for 
the  rents  which  they  receive  or  might  receive 
by  the  exercise  of  reasonable  care  and  dili- 
gence. 

"(9)  The  taxes  of  1871  are  to  be  paid  by  the 
executors,  and  all  thereafter,  until  the  dif- 
ference in  the  bank  stock  is  equalized,  are  to 
be  paid  out  of  the  proceeds  of  the  sale  of  lands 
by  the  trustee. 

"(10)  The  value  of  each  share  of  one  hun- 
dred dollars  of  said  bank  stock  is  hereby  fixed 
at  one  hundred  and  eleven  dollars,  being  the 
estimated  value  of  said  stock  on  the  2nd  day 
of  November,  1871;  and  until  the  shares  of 
said  bank  stock  are  equalized,  as  provided  for 
In  said  original  agreement,  the  parties  hereto 
who  have  received  an  excess  of  said  bank 
stock,  after  deducting  the  value  of  the  lands 
willed,  respectively,  to  Mary  Pool  Docker  and 
Ellen  Pool  Peeples,  as  provided  for  under  said 
original  agreement,  so  to  be  equalized,  shall, 
respectively,  pay  semiannually  to  said  trus- 
tee, for  the  use  of  those  entitled  thereto,  un- 
der said  original  agreement,  interest  thereon 
at  the  rate  of  six  per  cent,  per  annimi,  the  In- 
terest to  be  computed  from  the  2nd  day  of  No- 
vember, 1871,  and  be  paid  as  above  provided, 
until  said  bank  8to<^  is  equalized  as  afore- 
said. 

"(11)  That  inasmuch  as  It  Is  apprehended 
by  some  of  the  parties  hereto  that  some  of 
the  lands  Inventoried  by  the  executors  of  said 
estate,  and  valued  by  the  appraisers  under 
said  original  agreement  as  land  having  been 
willed,  respectively,  to  Mary  Pool  Docker  and 
Bllen  Pool  Peeples,  did  not  belong  to  said  Or- 
val  Pool  at  the  time  of  his  death,  and  hence 
no  title  passed  by  his  will  to  some  of  his  lands 
to  said  devisees,  and  whereas  the  entire  value 
of  all  of  said  lands  supposed  to  have  passed 
by  said  will  to  the  said  Mary  POol  Docker  and 
Ellen  Pool  Peeples,  including  those  the  titled 
to  which  is  apprehended  to  be  bad  as  well  as 
those  believed  to  be  good,  is  for  the  present 
to  be  deducted  from  the  excess  of  the  estimat- 


ed value  of  the  bank  stock.  It  is  therefore 
hereby  expressly  provided  that  the  said  Mar- 
shall M.  Pool,  Augusta  M.  Pool  Tovnishend, 
and  Richard  W.  Townshend  shall  refund  and 
pay  to  the  said  trustee,  for  the  use  of  those 
entitled  under  said  original  agreement,  the 
estimated  value  of  all  auch  lands  as  have  been 
taken  by  them,  respectively,  to  which  the  said 
Orval  Pool  did  not  at  the  time  of  his  death 
have  a  good  title,  or  which  have  not  now  be- 
come good  since  his  death,  or  which  cannot  be 
made  good  by  resorting  to  a  court  of  equity, 
together  with  Interest  thereon  at  the  rate  of 
six  per  cent  per  annum,  to  be  computed  with 
half-yearly  rests  from  the  2nd  day  of  Novem- 
ber, 1871;  and  It  is  hereby  further  provided 
that  all  costs  and  expenses  Incurred  in  per- 
fleeting,  or  attempting  to  perfect,  the  title  to 
any  of  said  lands  under  the  provisions  of  this 
article,  are  to  be  equally  borne  by  the  chil- 
dren of  said  Orval  Pool,  deceased,  or  paid  oat 
of  funds  belonging  to  said  estate. 

"(12)  The  parties  hereto  hereby  pledge  them- 
selves each  to  the  other,  and  hereby  expressly 
bind  themselves,  that  they  will  In  good  faith 
do  all  reasonaUy  within  their  power  to  effect 
a  final  settlement  between  the  said  executors 
and  said  estate  during  the  November  term, 
1872,  of  the  county  court  And  it  Is  hereby 
further  agreed  that,  when  such  final  settle- 
ment is  had,  there  shall  be  an  equal  division 
of  the  moneys  and  effects,  exclusive  of  said 
bank  stock,  between  the  parties  entitled 
thereto,  as  provided  for  under  and  in  said 
original  agreement,  and  the  interest  to  be 
paid  to  those  entitled  as  provided  for  under 
this  agreement.  And  it  is  hereby  e^ressly 
understood  and  agreed  that  U  from  any  cause, 
without  the  fault  of  said  trustee,  or  the  said 
Mary  Pool  Docker,  Mien  Pool  Peeples,  their 
respective  agents  and  attorneys,  said  execu- 
tors should  refuse,  ne^ect,  or  be  unable  to 
make  a  final  settlement  as  herein  contemplatr 
ed,  thai  the  said  Marshall  M.  Pool,  Augusta 
M.  P.  Townshend,  and  the  said  Richard  W. 
Townshend,  on  behalf  of  his  said  wife,  hereby 
covenant  and  agree  to  pay  to  said  trustee,  un- 
der said  orlgrinal  agreement,  whatever  they 
have  received  of  said  moneys  and  personal 
estate,  as  shown  by  the  report  ot  the  said  ex- 
ecators  approved  at  the  September  term,  1872. 
of  the  county  court,  in  excess  of  their  respec- 
tive shares  of  said  moneys  and  personal  es- 
tate actually  recovered  by  them,  as  shown  by 
said  last-mentioned  report,  exclusive  of  said 
bank  stock,  together  with  interest  thereon,  as 
hereinbefore  provided,  and  the  same,  when  so 
paid  over  to  said  trustee,  to  be  h^d  by  hhn  for 
the  \ise  of  those  entitied  under  said  original 
agreement;  provided  that  if  there  shaU  be  a 
final  settlement  as  contemplated,  at  said  No- 
vember term  of  said  county  court,  by  said  ex- 
ecutors, and  there  Is  a  complete  division  of 
said  personal  estate,  as  hereinbefore  provid- 
ed, then  and  in  that  case  the  said  trustee  is  to 
receive,  as  part  payment  of  said  moneys  and 
personal  estate  coming  to  him  as  trustee, 
such  good  notes,  with  accrued  Interest  there- 
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on,  as  may  be  in  the  bands  of  said  exscators 
and  belonging  to  said  estate. 

"(13)  That,  by  computation  upon  the  basis 
fixed  by  article  10  hereof,  the  total  value  of 
the  bank  stock  on  the  said  2nd  day  of  Novem- 
ber, 1871,  recovered  by  the  said  Marshall  M . 
Pool  and  Augusta  M.  Pool  Townshend  In  ex- 
cess of  the  amount  of  said  bank  stock  receiv- 
ed by  the  said  Mary  P.  Docker  and  EUen  P. 
Peeples,  Is  found  to  be,  and  is  hereby  fixed  at, 

9 .     And  whereas  the  parties  hereto  are 

desirous  that  the  same  shall  be  lliiuidated  at 
as  early  a  day  as  practicable,  it  is  therefore 
hereby  provided  and  made  the  duty  of  said 
trustee,  at  the  date  of  each  sale  of  lands  made 
by  him,  imder  the  provisions  of  this  agree- 
ment and  the  original  agreement  to  which  this 
is  a  supplement,  to  credit  the  above-mention- 
ed indebtedness  by  one-half  of  the  proceeds  of 
such  sale,  and  retain  the  other  half  of  said 
proceeds  as  such  trustee,  for  the  use  of  those 
entitled  thereto,  under  the  provisions  of  said 
original  agreement.  The  provisions  of  this 
article,  however,  are  not  to  be  construed  as 
extending  to  so  much  of  said  proceeds  of  sales 
as  may  be  required  to  be  paid  out  for  other 
purposes  specified  in  this  agreement,  or  to  so 
much  of  said  proceeds  as  are  required  to  de- 
fray such  expenses  as  are  necessarily  incurred 
In  the  execution  of  this  trust. 

"(14)  And  It  is  hereto  further  provided  that 
said  trustee  shall  provide  himself  with  a  well- 
bound  book,  in  which  he  shall  record  the  par- 
ticulars ot  every  sale  made  by  him  as  such 
trustee,  in  which  such  record,  so  to  be  made 
oat  and  kept  by  said  trustee,  must  appear  the 
time  of  each  sale,  a  description  of  the  tract  of 
land  or  lot  sold,  the  amount  for  which  it  sold, 
the  name  of  the  purchaser,  the  terms  of  sale, 
wliat  portion  of  the  proceeds  iiave  been  ap- 
plied towards  liquidating  the  indebtedness 
mentioned  in  article  13  hereof,  and  what  por- 
tion kept  by  him  In  trust  for  those  entitled 
under  said  original  agreement,  and  what  por- 
tion, if  any,  retained  by  him  for  defraying  the 
necessary  expenses  of  this  tmst,  which  book 
so  to  be  procured  and  kept  by  said  trustee 
■liaU  be  open  to  inspection  at  all  reasonable 
hours  to  the  parties  hereto,  their  agents  and 
attorneys. 

"(15)  And  the  said  trustee  hereby  agrees, 
and  it  is  made  his  duty,  to  carry  into  effect 
and  consummate  any  and  every  proposed  sale 
and  transfer  of  land  or  lots,  under  the  provi- 
sions of  this  agre^nent,  whenever  the  parties 
hereto  shall,  in  writing,  request  him  to  do  so. 

"November  19, 1872." 

After  the  execution  of  the  second  b(md  and 
the  second  agreement,  controversies  arose 
from  time  to  time  between  the  parties  thereto. 
Some  of  these  controvuvies  may  be  under- 
stood by  reference  to  the  following  cases: 
Pool  v.  Potter,  63  HI.  583;  Potter  v.  Peeples, 
92  HL  480;  Pool  v.  Docker,  Id.  50L 

3.  H.  Mulkey,  F.  A.  Johnson.  C.  F.  Beach, 
Jr.,  and  S.  P.  Shope,  for  appellants.   Oliver 
&  Sbowalter,  for  appellees. 
T.43N.s.no.8 — 53 


MAQBTJDEB,  J.  (Bifter  stating  the  facts). 
The  orlgtoal  bill  herein  filed  by  one  of  the 
owners  of  the  estate  in  remainder,  and  the 
cross  bill  filed  by  the  life  tenants  and  the 
present  trustee,  seek  to  charge  the  adminis- 
trator of  the  deceased  trustee  and  the  sure- 
ties on  his  bond  with  what  is  alleged  to  be 
due  upon  an  accounting  from  the  estate  of 
said  deceased  trustee.  The  only  defendants 
below  who  apj>ealed  from  the  decree  of  the 
circuit  court  were  the  sureties  upon  said  bond. 
The  bUl  here  Is  not  a  bill  to  enforce  either 
of  the  agreements  set  forth  in  the  record; 
nor-  is  this  a  controversy  between  the  parties 
to  those  agreements  as  to  the  proper  con- 
struction to  be  given  to  either  of  them.  The 
real  dispute  is  between  the  remainder-men 
and  the  life  tenants,  on  one  side,  and  the 
sureties  upon  the  bond  of  the  deceased  trus- 
tee, on  the  other  side,  as  to  whether  such  sure- 
ties should  be  held  liable  for  what  may  be 
due  from  said  trustee  or  his  estate.  The 
question  Is  whether  the  trustee,  who  was 
the  principal  in  the  bond,  and  the  parties  to 
the  agreement  the  performance  of  which  was 
secured  by  the  bond,  entered  into  any  agree- 
ment which  so  changed  the  duties  and  obliga- 
tions of  the  trustee,  or  the  terms  of  the  trust 
imposed  upon  him,  as  to  release  the  sureties 
from  their  liability  upon  the  bond. 

The  bond  which  was  executed  on  May  15, 
1871,  recites  that  the  obligees  therein,  to  wit, 
the  widow  and  son  and  three  daughters  of 
Orval  Pool,  and  the  husbands  of  said  daugh- 
ters, did,  on  November  2,  1871,  execute  a 
certain  instrument  in  writing,  providing  for 
a  division  of  the  estate  of  said  Orval,  and 
the  appointment  of  a  trustee  to  execute  and 
carry  Into  effect  certain  duties  and  trusts 
therein  created  and  defined,  and  that  Gieorge 
H.  Potter  bad  been  duly  appointed  trustee 
under  the  provisions  of  said  instrument  in 
writing.  The  condition  of  the  bond  Is  that 
Potter  shall  discharge  the  trust  imposed  by 
the  agreement  of  November  2,  1871,  and  per- 
form such  duties  "as  may  be  now  or  hereaft- 
er imposed  upon  him  by,  or  otherwise  arise" 
under,  said  last-named  agreement,  and  pay 
over  and  account  for  all  moneys  and  proper- 
ty coming  to  his  hands  as  such  trustee,  "at 
such  times  and  In  such  manner  as  Is  provid- 
ed for"  in  said  agreement  of  1871.  After  the 
execution  of  the  bond  of  May  15,  1871,  to  wu, 
on  November  19,  1872,  the  same  parties  who 
signed  the  agreement  of  November  2,  1871, 
to  wit,  the  widow  and  son  and  three  daugh- 
ters of  Orval  Pool,  and  the  husbands  of  the 
latter,  together  with  Potter,  the  trustee,  ex- 
ecuted a  new  agreement  Thereafter  Potter 
performed  his  duties  as  trustee,  and  managed 
the  Interests  of  the  trust,  under  and  in  ac- 
cordance with  the  provisions  of  the  new 
agreement  of  November,  1872,  or,  if  not 
wholly  under  the  latter  agreement,  certainly 
under  the  latter  agreement  In  connection 
with  the  agreement  of  November,  1871. 

Inasmuch  as  the  obligations  of  the  I>ond 
were  based  upon  the  agreement  of  1871,  it 
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becomes  Imi>oftant  to  Inquire  whether  the 
new  agreement  of  1872  produced  such  chan- 
ges in  the  duties  and  obUgationa  of  the  trus- 
tee, or  In  the  terms  and  conditions  of  the 
trust  as  fixed  by  the  agreement  of  1871,  that 
the  sureties  can  be  said  to  have  been  releas- 
ed from  their  liability  on  the  bond.  Whether 
or  not  such  a  change  was  wrought  can  only 
be  determined  by  a  comparison  of  the  terms 
and  conditions  of  the  one  agreement  with 
those  of  the  other.  A  preliminary  question, 
however,  arises  as  to  the  nature  of  the  in- 
terests of  the  remainder-men  mentioned  in 
the  agreement  of  1871  thereunder,  and  wheth- 
er the  parties  executing  the  agreement  of 
1872  had  any  power  to  change  the  agreement 
of  1871  so  far  as  the  latter  agreement  had 
reference  to  the  children  of  Mary  Pool  Dock- 
er and  BUen  Pool  Peeples.  The  shares  of 
said  Mary  and  Ellen  were  to  be  limited  to 
them  during  their  lifetime,  and,  at  their  de- 
cease, to  descend  to  their  children,  etc.  The 
children  or  remainder-men  did  not  sign  ei- 
ther contract.  It  is  not  denied  that  the  wid- 
ow and  son  and  daughters  and  sons-in-law  of 
Orval  Pool,  who  signed  the  agreement  of 
1871,  had  the  power  to  Change  It  by  a  subse- 
quent agreement  so  far  as  it  affected  them- 
selves or  their  own  Interests;  but  it  is  claim- 
ed on  the  part  of  the  appellants  that  the  par- 
ties so  signing  the  agreement  of  1871  could 
not  change  it  so  as  to  affect  the  Interests  of 
the  remainder-men,  and  that,  this  being  so, 
there  was  no  change  wrought  by  the  agree- 
ment of  1872,  which  could  release  the  liabili- 
ty of  the  sureties  to  the  remainder-men.  As 
a  reason  for  the  contention  that  the  later  con- 
tract did  not  change  the  earlier  one  so  far 
as  the  interests  of  the  remainder-men  are 
concerned,  it  Is  urged  that,  by  the  contract 
of  1871,  the  children  of  Mrs.  Docker  and  Mrs. 
Peeples  were  equitable  owners  of  one-half  of 
the  estate,  subject  to  the  life  estates  ol  their 
mothers,  and  bad  the  right  to  have  the  trust 
created  exactly  as  proposed  in  the  contract 
of  1871,  and  to  have  the  trustee's  liability  to 
them  measured  by  that  contract 

On  the  part  of  the  appellees,  It  is  claimed 
that  the  agreement  of  1871  created  an  incom- 
plete voluntary  trust,  and  that,  therefore.  It 
was  within  the  power  of  the  signers  of  that 
agreement  to  change  it  by  a  subsequent  one. 
A  court  of  equity  will  not  aid  a  mere  volun- 
teer to  carry  into  effect  an  imperfect  gift  or 
an  executory  trust;  but  where  a  voluntary 
trust,  upon  a  meritorious  consideration,  has 
been  i)erfectly  created,  it  is  irrevocable,  and 
may  be  enforced  in  equity.  Whether  a  trust 
has  been  perfectly  created  is  largely  a  ques- 
tion of  fact  in  each  case.  27  Am.  &  Bng. 
Bnc.  Law,  pp.  11,  12;  PeiTy,  Trusts,  f  99. 
Hence  it  may  be  well  to  examine  the  terms 
of  the  agreement  of  1871  with  reference  to 
the  question  whether  It  provides  for  an  ex- 
ecuted or  an  executory  trust. 

The  will  of  Orval  Pool,  having  devised  cer- 
tain lands,  worth  about  $9,041.83,  to  his 
daughters  Mrs.  Docker  and  Mrs.   Peeples, 


for  life,  with  remiUnder  over  to  their  chil- 
dren, vested  the  title  to  these  lands  In  re- 
mainder In  said  children;  and,  of  course, 
their  Interest  in  remainder  therein  could  not 
be,  and  were  not,  affected  by  the  agreements 
of  1871  and  1872,  to  which  they  were  not  par- 
ties. All  the  rest  of  the  property  having 
been  devised  to  M.  M.  Pool  and  Mrs.  Town- 
Bbend,  the  title  thereto  was  held  by  them 
when  the  agreement  of  1871  was  made. 
That  agreement  makes  no  declaration  that 
M.  M.  Pool  and  Mrs.  Townshend  held  such 
title  for  the  benefit  of  their  sisters  or  of  the 
children  of  their  sisters,  nor  does  it  transfer 
or  convey  any  of  the  property  of  the  estate 
to  a  trustee  for  their  benefit  It  Is  executoiy 
in  Its  character.  Pool  v.  Docker,  92  111.  50L 
It  names  no  trustee,  but  provides  for  the 
selection  of  one  by  the  parties,  and.  In  case 
of  their  failure  to  select,  for  the  appointment 
of  a  trustee  by  a  Judge  of  the  drcnlt  court  of 
Gallatin  county.-  It  further  provides  that 
the  interest  of  Mrs.  Docker  and  Mrs.  Peeples 
"in  moneys,  personal  property,  and  proceeds 
of  real  estate  that  may  be  converted  Into 
money,"  as  therein  directed,  "shall  within  a 
reasonable  time,  by  a  proper  and  suitable 
conveyance  or  conveyances,  be  conveyed  and 
transferred  to"  the  trustee  so  to  be  appointed. 
Nothing  Is  presently  conveyed  to  the  trustee, 
but  thereafter,  In  the  future,  moneys,  per- 
sonal property,  and  not  real  estate,  but  the 
proceeds  of  real  estate,  to  be  converted  into 
money,  are  to  be  conveyed  to  the  trustee. 
While  It  Is  true  that  there  was  a  g^ood  and 
valuable  consideration  for  the  agreement  of 
1871,  as  between  the  parties  who  signed  it,  so 
that  It  could  be  enforced  In  equity  as  be- 
tween them,  yet  no  consideration  for  that 
agreement  moved  from  the  children  of  Mrs. 
Docker  and  Mrs.  Peeples.  The  provision 
therein  made  for  them  was  consequently  a 
gift,  and  not  a  present  gift,  but  a  gift  which 
the  parties  agreed  among  themselves  should 
be  made  thereafter.  So  tar  as  the  land  was 
concerned,  the  trust  was  indefinite  and  un- 
certain; and  not  only  so,  but  it  was  incom- 
ttlete,  because  it  was  Impossible  to  tell,  when 
the  agrreement  of  1871  was  made,  what  lands 
would  go  Into  the  trust  estate.  The  agree- 
ment shows  that  the  estate  of  Orval  Pool 
owned  1,710  shares  of  bank  stock,  shown  by 
the  evidence  to  be  worth  $189,810,  or  $111 
per  share;  that  M.  M.  Pool  and  Mrs.  Town- 
shend were  to  retain  1,310  shares,  or  $145,- 
410,  and  400  shares,  or  $44,400,  were  to  be 
conveyed  to  the  trustee  for  the  use  of  Mrs. 
Docker  and  Mrs.  Peeples,  the  income  to  be 
paid  to  them,  and  the  principal  to  be  kept 
for  their  children;  and  that  the  trustee  was 
to  sell  and  convert  Into  money  so  much  of 
the  lands  as  might  be  necessary  to  equalize 
the  Interest  of  Mrs.  Docker  and  Mrs.  Peeples 
with  the  Interest  of  M.  M.  Pool  and  Mrs. 
Townshend  in  the  shares  of  said  bank  stock. 
M.  M.  Pool  and  Mrs.  Townshend  were  to  Join 
the  trustee  in  executing  deeds  to  the  pur- 
chasers of  the  lands.     When  sales  enough 
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should  be  made  to  nilse  the  amount  neces- 
soiy  to  equalize  the  Interests  In  the  bank 
■took,  M.  M.  Pool  and  Mrs;  Townshend  were 
to  convey  the  residue  of  such  lands  to  the 
trustee  whenever  requested  by  Mrs.  Docker 
and  Mrs.  Peeples;  and  the  trustee  was  to 
hold  them,  or  to  sell  them,  and  Invest  the 
proceeds  aa  provided  in  the  agreement  The 
agreement  provides  for  no  conveyance  to  the 
trustee  of  the  lands  to  be  sold.  The  title 
remained  In  M.  M.  Pool  and  Mrs.  Townshend 
until  sales  enough  were  efTected  to  accom- 
plish the  equalization;  and  the  trustee  was 
a  mere  agent  to  make  the  sales.  Pool  v. 
Potter,  68  lU.  633. 

It  Is  majolfest  that,  by  the  terms  of  the 
agreement  of  1871,  the  children  or  remain- 
der-men were  mere  volunteers.  The  prin- 
ciple Is  wen  settled  that  a  court  of  equity 
will  not  lend  Its  aid  to  establish  a  trust  at 
the  Instance  of  mere  volunteers.  If  the 
transaction  on  which  the  voluntary  trust  is 
attempted  to  be  establistaed  Is  still  executory 
or  Incomplete,  the  court  will  decline  aU  in- 
terference In  the  matter.  Where  tiieie  is 
only  a  voluntary  agreement  for  the  creation 
of  a  trust,  a  court  of  equity  will  not  regard 
the  agreement  as  binding  so  long  as  It  re- 
mains executory.  An  executory  trust  is  one 
which  is  not  fully  and  finally  declared,  but 
requires  some  other  act  or  acts  in  order  to 
perfect  It  and  carry  out  the  intention  of  the 
settlor;  while  an  executed  trust  is  one  fully 
and  Anally  declared  by  the  person  creating 
it,  so  that  nothing  further  remains  to  be  done 
In  order  to  make  it  effective.  Clarke  v. 
liOtt,  11  IlL  lOS;  Badgley  v.  Yotraln,  68  Ul. 
25;  Padfleld  v.  Padfleld,  Id.  210;  Bamum  v. 
Beed,  136  lU.  388,  26  N.  B.  672;  27  Am.  & 
Eng.  Enc.  Law,  p.  11.  Before  an  executed 
and  fully-created  trust  could  arise,  under  the 
agreement  of  1871,  In  favor  of  the  children 
of  Mrs.  Docker  and  Mrs.  Peeples,  it  was  nec- 
essary that  there  should  be  transferred  or 
conveyed  to  a  trustee,  to  be  thereafter  ap- 
pointed, money  and  personal  property,  and 
the  proceeds  of  sales  of  land  thereafter  to  be 
made.  To  constitute  a  valid  gift  inter  vivos, 
possession  and  title  must  pass  to  and  vest  in 
the  donee,  or  In  a  trustee  for  the  donee. 
If  anything  remains  to  be  done  to  complete 
the  gift,  what  so  remains  to  be  done  cannot 
be  enforced,  as  it  is  based  upon  no  consid- 
eration; and,  when  the  gift  is  thus  incom- 
plete, there  is  a  locus  penltentlse,  and  the  gift 
may  be  revoked.  Where  the  alleged  gift  is 
of  a  legal  estate,  capable  of  legal  convey- 
ance, and  no  conveyance  is  made,  the  gift 
is  revocable.  Bamum  v.  Reed,  supra;  Wad- 
hams  V.  Gay,  73  IlL  416;  8  Am.  &  Eng.  Enc. 
Law,  pp.  1313-1318;  Telford  v.  Patton,  144 
IlL  6U,  33  N.  E.  lUd.  A  gift  inter  vivos 
cannot  be  made  to  take  effect  in  possession 
in  futuro;  nor  will  equity  interpose  to  per- 
fect a  defective  gift  or  voluntary  settlement 
made  without  consideration;  nor  can  equity 
convert  an  imperfect  grift  into  a  declaration 
of  trust  merely  on  account  of  that  imperfec- 


tion. Tonng  V.  Toung,  80  N.  T.  422.  In  or^ 
der  to  render  a  voluntary  settlement  valid 
and  effectual,  the  settlor  must  have  done 
everything  which,  according  to  the  nature  of 
the  property  comprised  in  the  settlement,  it 
was  necessary  to  do  in  order  to  transfer  the 
property  and  make  the  settlement  binding 
upon  him;  and  such  a  settlement  may  be 
effectual  by  transferring  the  property  to  the 
persons  for  whom  he  intends  t«  provide,  or 
by  transferring  it  to  a  trustee  for  the  pur- 
poses of  the  settlement,  or  by  declaring  that 
he  himself  holds  it  in  trust  for  those  pur- 
poses. If  it  is  intended  to  effectuate  the  set- 
tlement by  one  of  these  modes,  the  court  will 
not  give  effect  to  it  by  applying  another  of 
them.  If  It  Is  intended  that  the  settlement 
shall  take  effect  by  transfer,  the  court  will 
not  hold  One  Intended  transfer  to  operate  as 
a  dedaratlon  of  trust,  because  it  would  there- 
by convert  an  imperfect  instrument  into  a 
perfect  trust.  Where  the  instrument  con- 
templates that  there  shall  be  a  transfer  of 
the  property  to  a  trustee,  the  relation  of 
trustee  and  cestui  que  trust  does  not  arise 
until  such  transfer  is  made.  Until  then  the 
person  for  whose  benefit  the  voluntary  set- 
tlement Is  made  takes  no  estate  in  the  prop- 
erty, and  cannot  enforce  the  agreement  to 
make  the  gift,  or  compel  the  alienation  to 
the  trustee.  Before  the  alienation  to  the 
trustee,  the  gift  is  an  Imperfect  one,  and  a 
court  of  equity  will  not  interfere  to  complete 
It  MUroy  V.  Lord.  4  De  Oex.  F.  &  J.  264; 
Bridge  V.  Bridge,  16  Beav.  315;  Beech  v. 
Keep,  IS  Beav.  285;  Oolyear  v.  Countess  of 
Mnlgrave,  2  Keen,  82;  1  Vaizey,  Sett  Prop, 
pp.  93,  140,  143,  145;  Jefferys  v.  Jefleiys,  1 
Craig  &  P.  138;  In  re  D'Angibau,  15  Ch.  Dlv. 
228. 

Now,  the  evident  purpose  oif  the  agn^eement 
of  1871  was  that  the  Interest  which  was  to 
go  to  the '  children  should  be  settled  upon 
them  by  a  transfer  of  the  property  to  a  trus- 
tee, who  was  to  hold  It  upon  trust  A  trans- 
fer to  a  trustee  was  that  particular  one  of 
the  three  modes  above  specified  by  which, 
under  the  agreement  of  1871,  the  settlement 
upon  the  children  was  to  be  made  eOectuaL 
It  cannot  be  held,  therefore,  that  it  can  be 
made  effectual  by  construing  the  agreement 
as  amounting  to  a  declaration  of  trust  by  the 
signers  of  it  A  complete  voluntary  trust  is 
clearly  distinguishable  from  a  voluntary  con- 
tract to  create  a  trust  We  do  not  think 
that  it  was  the  intention  of  M.  M.  Pool  and 
Mrs.  Townshend  to  constitute  themselves 
trustees  of  the  ftmd  to  be  settled  upon  the 
remainder-men.  Their  Intention  was  that 
the  trust  should  be  vested  in  the  trustee  to 
be  thereafter  selected,  either  by  the  parties 
or  by  a  Judge.  Until  the  property  was  trans- 
ferred to  such  trustee,  the  instrument,  so  far 
as  the  children  were  concerned,  was  an  im- 
perfect gift  or  voluntary  settlement  without 
consideration,  which  the  beneficiaries  them- 
selves, being  mere  volunteers,  could  not  en- 
force against  the  settlors  or  signers  of  the 
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agreement,  and  which  the  latter  were  at  lib- 
erty to  revoke  or  change.  "When  two  per- 
sons, for  valuable  consideration,  between 
themselves,  covenant  to  do  some  act  tor  the 
benefit  of  a  mere  stranger,  that  stranger 
has  not  a  right  to  enforce  the  covenant 
against  the  two,  although  each  one  might  as 
against  the  other."  1  Valzey,  Sett  Prop.  p. 
143.  "Where  the  obligation  to  do  what  ought 
to  be  done  is  not  an  absolute  duty,  but  only 
an  obligation  arising  from  contract,  that 
which  ought  to  be  done  Is  only  treated  as 
done  In  favor  of  some  person  entitled  to  en- 
force the  contract  against  the  person  liable 
to  perform  It"  Id.  p.  145.  Here  any  one  of 
the  signers  of  the  agreement  of  1871  could 
Insist  on  the  proposed  transfer  of  the  prop- 
erty to  the  trustee,  in  order  to  make  the  pro- 
posed gift,  but  no  right  vested  In  the  pro- 
posed remainder-men  imtll  such  transfer  was 
made.  Whenever  any  part  of  the  property 
was  conveyed  to  the  trustee,  an  equitable 
estate  In  remainder  therein  vested  in  the 
children,  and  as  to  that  the  power  of  the  set- 
tlors to  make  a  change  by  contract  was 
gone.  As  to  pToperty  not  conveyed  to  the 
trustee,  the  parties  were  at  liber^  to  make 
a  new  contract 

There  Is  some  proof  tending  to  show  that 
the  400  shares  of  bank  stock  above  men- 
tioned were  delivered  to  the  trustee  before 
the  execution  of  the  agreement  of  November 
19,  1872.  It  does  not  appear,  however,  that 
there  was  an  actual  transfer  of  the  stock 
upon  the  books  of  the  bank  prior  to  that 
time.  In  MUroy  v.  Lord,  supra,  It  was  held 
that  where  bank  shares  were  transferrable 
only  by  entry  in  the  books  of  the  bank,  and 
no  such  transfer  was  made  to  the  trustee  in 
a  voluntary  settlement  like  that  here  under 
consideration,  the  gift  remained  Incompleted 
and  Imperfect  But,  even  if  it  be  conceded 
that  400  shares  came  to  the  hands  of  the 
trustee  by  a  proper  transfer  before  the  sec- 
ond agreement  was  made,  we  understand 
that  no  loss  was  sustained  as  to  this  stock, 
and  that  no  default  in  relation  thereto  la  em- 
braced in  the  amount  found  against  the 
sureties  by  the  decree  below. 

We  cannot  subscribe  to  the  theory  that  the 
agreement  of  1871  is  to  be  regarded  as  cre- 
ating the  relation  of  vendor  and  vendee  be- 
tween the  signers  of  that  agreement,  or  some 
of  them,  and  the  proposed  remainder-men, 
and  that  a  relation  of  trust  was  thereby  cre- 
ated, upon  the  theory  that,  In  equity,  the 
vendors  are  trustees  of  the  land  for  the  pur- 
chasers, and  the  vendees  are  trustees  of  the 
purchase  money  for  the  sellers.  The  doc- 
trine thus  Invoked  has  no  application  here, 
for  the  reason,  among  other  reasons,  that  a 
sale  implies  a  consideration,  whereas  here 
there  was  no  consideration  as  between  either 
or  any  of  the  signers  and  the  children. 

It  being  established  that  the  parties  to 
th^  agreement  of  1871  had  the  power  to 
change  it  by  a  new  agreement,  both  as  to 
their  own  Interest  and  as  to  the  interests 


therein  proposed  to  be  vested,  through  a 
trustee,  In  the  chlldr^i  of  Mrs.  Dodcer  and 
Mrs.  Peeples,'  the  question  again  recurs 
whether  the  agreement  of  1872  made  such 
changes  in  that  of  1871  as  had  the  efCect  of 
releasing  the  sureties  on  the  bond. 

The  imdertaking  of  a  surety  is  to  leoelve  a 
strict  interpretation.  Railroad  Cia  t.  His- 
gins,  58  lU.  128.  He  is  not  to  be  bdd  beyond 
the  precise  terms  of  his  contract  His  liabili- 
ty Is  strlctissimi  Juris,  and  cannot  be  extend- 
ed by  construction.  Where  the  term  of  an  of- 
ficer is  for  a  definite  and  fixed  period,  the 
surety  Is  only  liable  for  the  faithful  perform- 
ance of  his  duties  during  that  period.  Peo- 
ple V.  ToiMney,  122  UL  80S,  13  N.  B.  521, 
The  extent  of  his  llabUity  must  be  embraced 
In  the  obligation  or  contract  PhilUpe  t. 
Manufacturing  Co.,  88  m.  305.  If  a  creditor. 
by  a  valid  and  binding  agreement,  without 
the  assent  of  the  surety,  gives  further  time 
for  payment  to  the  principal,  the  surety  is  dis- 
chaiged  both  m  law  and  equity,  whether  the 
surety  is  thereby  actually  damnified  or  not 
Dodgson  V.  Henderson,  113  HL  360.  When 
a  party  gives  a  bond  with  sureties  condition- 
ed for  his  faithful  performance  of  a  written 
contract,  the  sureties  will  not  be  liable  for 
the  default  of  their  principal  to  perform  any 
duty  or  obligation  arising  out  of  a  contract 
not  fairly  within  the  provisions  of  the  writ- 
ten contract  which  the  bond  was  given  to  se- 
cure. Insurance  Ca  v.  Johnson,  120  m.  622, 
12  N.  E.  205.  Sureties  have  a  right  to  pre- 
scribe the  terms  and  coadltionB  upon  which 
they  will  assume  a  responsibility,  and  no  per- 
son has  a  right  to  change  those  terms.  Ryan 
V.  Trustees,  14  111.  22.  It  is  a  gaieral  mle 
that  any  agreement  between  the  principal  and 
the  party  secured,  essentially  varying  the 
terms  of  the  omtract  by  which  the  surety  is 
bound,  without  the  consent  of  the  surety,  will 
release  blm  from  responsibility.  2  Brandt 
Snr.  i  378;  Gardiner  v.  Harback,  21  HI.  129; 
Trotter  v.  Strong,  63  Hi.  272;  U.  S.  ▼.  Ckw- 
wine,  1  Bond,  839,  Fed.  Cas.  No.  14^71.  If 
the  duties  which  the  principal  is  to  perform 
are  varied  by  agreement  between  the  princi- 
pal and  obligee  after  the  surety  for  the  con- 
duct of  the  principal  has  become  bound,  such 
surety  will  goierally  be  thereby  discharged. 
Any  dealings  between  the  iNrlncipal  and  obli- 
gee amounting  to  a  departure  from  the  con- 
tract by  which  the  surety  Is  bound,  and  ma- 
terially varying  or  enlarging  bis  liabilities 
without  his  consent  will  generally  opoate  to 
discharge  him.  The  same  result  will  follow, 
as  a  general  thing,  where  the  principal  acts 
In  another  office  or  capacity  from  that  desig- 
nated in  the  contract  of  suretyship,  or  where 
his  responsibilities  In  the  same  office  are  in- 
creased. 8  Brandt  Sur.  U  393,  397;  People 
V.  Seelye,  146  111.  189,  32  N.  B.  4S8;  24  Am. 
&  Eng.  Enc.  Law,  p.  759. 

It  Is  difficult  to  see  how  an  application  of 
these  well-settled  principles  to  the  facts  of 
this  case  can  lead  to  any  other  result  than  a 
discharge  of  the  sureties  upon  Pot^'ar's  bond. 
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By  the  agreement  of  1871,  It  was  made  tbe 
duty  of  the  trustee  "to  sell  and  convert  into 
money,  as  soon  as  the  same  can  be  convoi- 
iently  done  without  sacrifice,  so  much  of  said 
lands  and  real  estate"  as  may  he  necessary  to 
equalize  the  Interests  already  mentioned,  and 
to  invest  the  money  raised  by  such  sales,  and 
Iiay  over  the  interest  thereon,  as  therein  di- 
rected, and  subject  to  the  conditions  therein 
specified.  He  is  thereby  authorized  to  make 
such  sales,  either  at  public  or  private  sale,  or 
for  cash  or  on  credit,  "as  he  may  deem  best," 
subject  to  certain  iHX>vision8  as  to  giving  no- 
tice. In  case  of  sales  on  time,  no  credit  is  to 
be  given  for  a  longer  time  than  one  year,  ex- 
cept with  the  consent  of  the  parties.  Pur- 
chasers are  to  secure  the  purchase  money  by 
mortgages  and  notes  drawing  10  per  cent  In- 
terest, and,  where  the  cash  payment  Is  less 
than  one-third,  the  note  is  to  have  a  surety. 
The  trustee  can  make  no  private  sale  vrithout 
the  consent  of  M.  M.  Pool,  Mrs.  Townshend, 
Mrs.  Docker,  and  Mrs.  Peoples.  From  these 
provisions  it  is  manifest  that,  by  the  agree- 
ment of  1871,  the  trustee  could  exercise  a  rea- 
sonable degree  of  discretion  in  the  matter  of 
making  sales,  both  as  to  the  time  and  mode 
of  making  them,  and  that  the  Intention  of  the 
agreement  was  to  make  such  sales  as  would 
equalize  the  into^sta,  as  rapidly  as  could  be 
done  without  sacrifice.  The  agreement  of 
1872  provided  that  the  trustee  should  make 
no  public  sale  of  any  of  the  lands  for  a  pe- 
riod of  one  year  from  November  19,  1872, 
without  the  written  consent  of  the  parties  to 
the  agreement  of  1872;  and  that  he  should 
make  no  private  sale  at  any  time  without 
the  written  consent  of  such  parties;  and  that 
he  should  only  p«form  such  services  in  pro- 
curing and  completing  such  sales  as  the  par- 
ties thereto  might  deem  necessary.  By  the 
second  agreement,  the  time  within  which  the 
trustee  was  required  to  make  public  sales 
was  necessarily  extended,  and  he  was  robbed 
substantially  of  all  right  to  exercise  any  Judg- 
ment or  discretion  about  any  of  the  sales. 
By  the  first  agreement,  he  could  make  pri- 
vate sales,  with  the  c<»tsent  of  the  son  and 
three  daughters  of  the  testator;  by  the  sec- 
ond, he  could  not  make  private  sales  without 
the  consult  of  the  son  and  three  daughters 
and  widow  and  three  sons-in-law  of  the  tes- 
tator. By  the  first  agreement,  he  could  make 
public  sales  as  soon  as  could  be  conveniently 
done  without  sacrifice;  by  tbe  second,  he 
could  not  make  public  sales  for  a  year  from 
November,  1872,  without  tbe  consoit  of  the 
seven  persons  last  named;  and,  In  fact,  he 
could  procure  no  sales,  either  public  bi  pri- 
vate, except  so  far  as  said  seven  persons 
shoifid  deem  necessary.  The  sureties  con- 
tracted that  they  would  be  liable  for  the  Judg- 
ment and  skill  of  a  trustee.  They  are  sought 
to  be  held  liable  for  transactions  controlled 
entirely  by  the  Judgment  and  skill  of  seven 
persons,  acting  independently  of  the  trustee. 
By  their  bond,  they  contracted  that  the  trus- 
tee would  account  for  and  pay  over  all  mon- 


eys and  property  which  might  come  into 
his  hands  as  such  trustee,  "at  such  times  and 
In  such  manner  as  is  provided  for  In  said 
instrument";  that  is  to  say,  in  the  agreemrait 
of  1871.  But  the  "times"  and  "manner"  spec- 
ified In  the  agreement  of  1871  were  materially 
altered  by  the  agreement  of  1872.  By  the 
latter  agreement,  the  duties  of  the  trustee 
were  changed,  and  his  responsibilities  w»e 
Increased.  These  changes  not  only  affected 
the  character  and  duration  of  his  duties,  but 
the  amount  and  kind  of  property  of  which  he 
was  to  have  the  care,  and  the  times  when 
said  property  should  come  to  his  hands.  We 
cannot  stop  to  point  out  all  these  changes. 
They  can  be  easily  ascertained  by  a  study  and 
conymrison  of  the  terms  of  the  two  agree- 
ments, as  they  are  set  out  in  the  statement 
which  precedes  this  opinion.  The  agreement 
of  1872  put  It  In  the  power  of  the  seven  p^- 
sons  above  named  to  postpone  the  completion 
of  the  trust,  to  dday  the  transfer  of  the  trust 
property  to  the  possession  and  ccntrid  of  tbe 
trustee,  and  to  hinder  the  trustee  In  his  man- 
agement of  the  trust  As  a  necessaiy  result, 
sales  and  investments,  which  under  the  first 
agreement  were  to  be  accomplished  within  a 
conveniently  reasonable  time,  were  not  effect- 
ed for  many  yeara  The  evidence  shows  that 
it  was  not  until  1886,  14  years  after  the  sec- 
ond agreement  was  made,  that  enough  land 
bad  been  scdd  to  equalise  the  interests  in  tbe 
bank  stodE. 

Many  other  points  are  ably  discussed  by 
counsel  In  their  arguments,  but  we  deem  it 
unnecessary  to  comment  upon  them,  as  the 
views  already  expressed  are  deemed  sufficient 
to  dispose  of  the  case.  The  Judgment  of  the 
appellate  court  ia  affirmed.    Affirmed. 


(16»  III.  627) 

MORRIS  V.  WIBAUX.* 
(Supreme  Court  of  IlUnoU.     Oct  11,  1895.) 

Sale— CoNTBAOT— Proof  of  Exbcotios— Bekaoh 
OF  Warranti— Trial. 
J..  To  authorize  a  recovery  of  the  contract 
price  of  property  sold  and  agreed  to  be  deliver- 
ed, whether  declared  on  Bpedally  or  under  the 
common  counts,  it  must  appear  on  the  trial  that 
the  i^aintiiE  has  fully  executed  the  contract  on 
his  part,  or  that  he  was  prevented  from  doing 
so  by  defendant 

2.  Where  plaintiff  shows  delivery  of  the 
identical  property  sold,  and  defendant  denies  lia- 
bility on  the  eround  that  such  property  was  not 
as  warranted  in  the  contract  the  burden  of 
proof  as  to  such  defense  is  on  defendant. 

3.  A  contract  by  which  an  owner  sells  and 
agrees  to  deliver  all  his  cattle  of  a  certain  de- 
scription on  his  ranee,  "estimated  at  about  3,000 
head,  mo^  or  less,"  is  a  sale  of  all  he  has,  and 
is  not  limited  by  the  number  stated.  47  111. 
App.  630,  affirmed. 

4.  The  question  whether  or  not  an  act  was 
done  within  a  reasonable  time,  when  it  depends 
on  controverted  points,  or  into  whicdi  the  mo- 
tives of  parties  eater,  is  one  of  fact 

6.  Where  a  purchaser  of  property  at  a  fixed 
price  refuses  to  accept  it,  the  vendor  may  sell 
it  in  a  proper  manner  and  in  good  faith,  and 

1  Eehearing  denied  March  10,  1886. 
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charge  any  defldency  to  the  pnrchasef,  bnt  be 
is  not  required  to  make  snch  sale  as  the  agent 
of  the  purchaser. 

6.  A  contract  for  the  sale  and  delivery  of  a 
large  number  of  cattle  to  be  taken  from  the 
range,  where  thej  were  mingled  with  others, 
and  shipped  by  the  seller  during  the  course  of 
four  months,  and  to  be  paid  for  as  delivered,  is 
not  an  entirely  in  aach  sense  that  the  including 
in  shipments  of  some  cattle  not  of  the  character 
sold  will  prevent  recovery  for  those  that  do  com- 
ply with  its  requirements. 

7.  Where  a  written  contract  for  the  sale  of 
property  was  made  and  to  be  performed  in  an- 
other state  having  a  statute  authorizing  the  re- 
covery of  interest  on  money  due  on  "an  instru- 
ment of  writing,"  the  seller  may,  on  proof  of 
such  statute,  recover  interest  on  the  purchase 
price  of  property  delivered  under  the  contract 
at  the  rate  fixed  by  the  statute. 

Appeal  from  appellate  court,  Ftrst  district 
Action  by  Pierre  Wibaux  against  Ndson 
Morris,  in  the  superior  court  of  Cook  county, 
J,  Hutchinson,  Presiding  Judge.  Judgment 
for  plaintiff,  which  was  modified  by  the  ap- 
pellate court  on  appeal  (47  111.  App.  630),  and 
defendant  further  api^als.    Affirmed. 

The  parties  to  this  action  entered  Into  a 
contract  hereinafter  set  out.  Appellee  seeks 
to  recover  from  appellant  the  contract  price 
for  cattle  delivered  In  S^tember,  and  not 
paid  for,  which  claim  Is  made  under  the  com- 
mon counts  of  his  declaration.  By  an  addi- 
tional special  count  he  seeks  to  recover  Inter- 
est at  10  per  cent,  from  September  7,  1890, 
under  the  Montana  statute,  on  the  contract 
price  of  such  cattle  as  sold  and  delivered; 
and  by  two  special  counts  a  recovery  is 
sought  to  be  had  for  damage  alleged  to  have 
been  sustained  by  reason  of  appellant's  re- 
fusal to  receive  cattle  on  hand  September  9, 
1S90,  which  appellee  claims  appellant  ought 
to  have  received  under  the  contract  To  the 
common  counts  appellant  pleaded  general  Is- 
sue and  set-off;  to  the  additional  and  special 
counts  the  general  Issue  was  pleaded.  Prior 
to  September  5,  1890,  appellee  had  delivered, 
and  appellant  had  received  and  paid  for,  1,- 
2^  steers  and  3,232  cows.  Upon  September 
5th,  6th,  and  7th  appellee  delivered  to  appel- 
lant 1,072  cows.  These  cattle  were  received 
by  appellant,  shipped  to  Chicago,  and  have 
not  been  paid  for.  On  September  9,  1890, 
appellant  notified  appellee  that  he  (appellant) 
would  receive  no  more  cattle.  The  action  Is 
upon  the  contract  to  recover— First  the  con- 
tract price  for  the  1,072  steers  and  370  cows 
delivered  at  the  September  delivery,  and  not 
paid  for;  second,  to  recover  damage  claimed 
to  have  been  sustained  by  appellee  by  reason 
of  appellant's  refusal  to  receive  1,120  steers 
and  1,127  cows  which  appellee  claims  to 
have  had  on  hand  on  September  9,  1890,  and 
which  he  claims  appellant  ought  to  hare 
received  under  the  contract.  Of  these  cat- 
tle which  appellant  refused  to  receive,  appel- 
lee claims  to  have  resold,  between  September 
9th  and  November  10th,  708  steers  and  762 
cows;  the  balance,  viz.  412  steers  and  365 
cows,  he  claims  to  have  had  on  hand  on  No- 
vember 10,  1890.  The  pleas  were  non  as- 
sumpsit and  set-off.    Trial  by  the  court  with- 


out a  jury.  Finding  for  the  plaintiff  in  the 
sum  of  $54,575.90.  It  appears  this  finding 
was  had  by  charging  appellant  with  cattle 
delivered  in  S^tember,  $45,435,  and  with  $9,- 
532.75,  loss  on  708  steers  and  762  cows  ship- 
ped and  sold  by  appellee  after  appellant's  re- 
fusal to  receive,  and  with  $5,801.66,  difference 
between  contract  price  and  market  value  of 
412  steers  and  366  cows  held  and  on  hand 
November  10th,  and  allowing  a  reduction  of 
$6,253  by  reason  of  certain  cattte  shipped  by 
appellee  and  certain  cattie  on  hand  Novem- 
ber 10th  falling  to  be  of  a  quality  to  be  fDi>- 
nlshed,  and  to  comply  with  the  provisions  of 
the  contract  Much  testimony  was  heard  on 
the  trial,  the  evidence  comprising  about  5,000 
typewritten  pages,  and  propositions  <^  law, 
19  in  number,  wa«  asked  to  be  held  by  the 
plaintiff,  and  49  in  number  were  asked  to  be 
held  by  the  defendant.  A  motion  tor  a  new 
trial  was  overruled,  and  an  appeal  prosecuted 
to  the  appellate  court  of  the  B'irst  district 
where  tibere  was  a  special  finding  ot  facts 
and  Judgment  by  that  court  as  follows: 

"The  court  having  examined  the  trsoscr^ 
of  record  of  the  court  below  her^tei,  and  con- 
sidered the  errors  assigned  by  tiie  appelant 
and  the  cross  errors  assigned  by  appeQee, 
and  the  arguments  of  the  attorneys  for  the 
respective  parties,  finds  from  the  evidence 
contained  in  the  record  the  following  fbcts: 
That  on  the  2lBt  day  of  June,  1890,  at  Miles 
City,  in  the  state  of  Montana,  the  appellant 
and  appellee  entered  Into  the  following  con- 
tract: 'Tbis  agreement  made  and  entered 
into  this  21st  day  of  June,  A.  D.  1890,  by 
and  between  Pierre  Wibaux,  of  Mlngus- 
vUle,  in  the  county  of  Dawson  and  state  of 
Montana,  party  of  the  first  part  and  Nelson 
Morris,  of  Chicago,  In  the  county  of  Oook 
and  state  of  Illinois,  party  of  the  second  part 
witnesseth:  That  said  party  of  the  first  part 
hereby  sells  and  agrees  to  deliver  unto  party 
of  the  second  part  all  his  steers  from  three 
years  old  ana  up,  now  on  his  range  between 
the  Littie  Missouri  and  the  Yellowstone  riv- 
ers, estimated  at  about  thirty-five  hundred 
head,  more  or  less,  branded  and  marked  W 
(W  bar)  on  the  right  side  and  on  both  sides; 
also  all  of  the  steers  from  three  years  old 
and  up,  to  be  delivered  by  the  Green  Moan- 
tain  Stock-Ranching  Company  under  their 
contract  with  said  Pierre  Wibaux,  known  as 
the  (F  T7F)  brand ;  and  also  all  the  four  year 
old  steers  and  up,  to  be  delivered  by  the 
Powder  River  Cattie  Company,  under  their 
contract  vrlth  said  Pierre  Wlliaux,  known  as 
the  76  brand;  said  steers  as  above  enumerat- 
ed to  be  good,  merchantable  cattie,  with  no 
stags,  cripples,  or  big  Jaws  among  them. 
And  in  addition  to  the  above-described  steers 
said  party  of  the  first  part  also  hereby  agrees 
to  sell  and  deliver  to  jMuty  of  the  second  part 
all  of  his  dry  cows  now  on  his  range  above 
mentioned,  and  also  all  the  dry  cows  to  be 
delivered  under  contract  with  said  Pierre  Wi- 
baux by  the  Oreen  Mountain  Stock-Ranohlng 
Company  and  the  Powder  River  Cattie  Corn- 
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pany,  all  of  said  cows  to  be  from  two  years 
old  and  up,  branded  and  marked  as  above- 
mentioned  steers.  The  total  number  of  said 
dry  cows  estimated  ax  about  three  thousand 
head,  more  or  less.  For  and  In  considera- 
tion of  the  above  sale  said  party  of  the  sec- 
ond part  has  purchased  and  agrees  to  receive 
sajd  cattle,  and  pay  therefor  as  follows:  For 
the  steers  as  above  described  at  the  price  of 
forty-flve  dollars  ($45)  per  head,  and  for  the 
dry  cows  as  above  described  at  the  rate  of 
twenty  dollars  ($20)  per  head;  the  sum  of 
twenty-five  thousand  dollars  ($25,000)  to  be 
paid  at  the  execution  of  this  contract,  the  re- 
ceipt whereof  is  hereby  acknowledged,  and 
the  balance  on  delivery  of  said  cattle  on  the 
cars  at  MingusvlUe,  on  the  Northern  Pacific 
Railroad,  at  any  time  between  the  20th  day 
of  July  and  the  10th  day  of  November,  1890. 
Party  of  the  second  part  to  receive  from  par- 
ty of  the  first  part  a  clear  and  good  bill  of 
sale  of  said  cattle  on  the  completion  of  de- 
livery and  payment  of  same.  In  witness 
whereof  the  parties  to  this  agreement  have 
herennto  set  their  hands  and  seals  this  21st 
day  of  June,  A.  D.  1890.  Pierre  Wibaux. 
[Seal.]  Nelson  Morris.  [Seal.]  I.  Meyo-, 
Agt  [Seal.]  Witness:  David  Tudkhom. 
William  Courtenay.*  That  upon  the  execu- 
tion of  said  contract  the  appellant  paid  to  ap- 
pellee $25,000,  as  provided  in  said  contract. 
That  the  amount  of  the  advance  payment 
was  arrived  at  and  paid  at  the  rate  of  $5 
and  $2.50  a  head  on  the  estimated  number  of 
cows,  3,0(X),  and,  as  the  cattle  were  delivered 
and  paid  for,  a  credit  of  deduction  at  those 
rates  was  allowed  on  each  head  delivered. 
That  at  the  time  of  the  execution  of  said 
contract  the  cattle  referred  to  therein  as  be- 
ing on  appellant's  range  were  grazing  on  ap- 
j)ellee'8  range,  which  was  about  75  miles 
square,  and  that  the  appellee  did  not  know 
at  that  time,  nor  was  It  then  possible  to  as- 
certain, the  number  of  cattle  answering  the 
description  of  the  contract,  which  were  ui>on 
the  range,  nor  wrs  It  then  known  what  num- 
ber of  cattle  would  be  delivered  answering 
the  description  of  the  contract  with  appellant 
by  the  Green  Mountain  Stock-Ranching  Com- 
pany and  the  Powder  River  Cattle  Company 
under  their  contracts  with  appellee.  That 
subsequent  to  June  21,  1890,  and  prior  to 
September  5,  1890,  and  on  July  2l8t  to  24th, 
August  ICth,  August  25th,  and  August  28th, 
respectively,  appellee  delivered  to  appellant 
under  said  contract,  and  appellant  paid  for, 
1,293  steers  and  3,232  cows,  all  of  which  cat- 
tle were  inspected  by  the  agent  of  appellant, 
and  received  by  appellant's  agents  at  Mlngus- 
vllle,  Montana,  and  shipped  to  Chicago.  That 
on  September  6,  6,  and  7,  1890,  appellee  de- 
livered to  appellant,  and  appellant's  agents 
Inspected  and  received,  1,072  steers  and  370 
cows,  protesting  against  their  quality,  which 
cattle  appellant  refused  to  pay  for,  and  has 
not  paid  for;  and  that  at  all  times  when  the 
cattle  were  delivered  by  appellee  to  appel- 


lant at  MingusvlUe,  Montana,  appdlant  liad 
an  agent  or  agents  at  MingusvlUe  for  the  pur- 
pose of  Inspecting  and  receiving  the  cattle 
under  the  contract,  and  there  was  a  fair  op- 
iwrtunlty  for  inspection  of  the  cattle  at  the 
time  they  were  delivered,  but  the  defects  In 
the  cattle,  if  any,  as  regards  the  contract, 
were  not  always  patent  defects.  That  aU  the 
cattle  were  Inspected  by  appellant's  agents 
before  they  were  received,  and  there  was  no 
fraud  on  the  i>art  of  appeUee  or  his  agents 
In  reference  to  the  delivery  or  inspection  of 
said  cattle.  That  on  September  9,  1890,  ap- 
pellant refused  to,  and  notified  appeUee  that 
he  would  not,  receive  any  more-  cattle;  and 
there  was  no  substantial  breach  of  the  con- 
tract between  appellant  and  appeUee  on  the 
part  of  the  appellee.  That  on  September  9, 
1890,  appeUee  had  on  his  range  cattle  which 
answered  the  provisions  of  the  contract  be- 
tween appellant  and  appeUee  to  the  number 
of  1,072  steefs  and  1,085  cows;  That  subse- 
quent to  September  9,  1890,  and  prior  to  No- 
vember 10,  1890,  of  the  number  of  cattle  re- 
maining on  his  range,  as  stated,  answering 
the  contract,  appellee  resold  660  steers  and  735 
cows.  That  the  sales  were  made  at  the  best 
market,  and  at  reasonable  times,  and  fair 
market  values  were  obtained  for  the  cattle 
thus  sold.  That  appellant  had  due  notice 
that  unless  he  took  the  cattle  the  same  would 
be  resold  by  appeUee,  and  apx>ellant  held 
liable  for  the  loss.  That  the  difference  be- 
tween the  contract  prices  and  the  prices  at 
which  these  cattle  were  resold  by  appeUee, 
figuring  on  the  net  price  or  proceeds  as  at 
MingusvlUe,  Montana,  amounted  to  $8,182.55, 
which  was  the  amount  of  the  loss  suffered  by 
appellee  on  these  cattle  resold.  That  appel- 
lee had  remaining  upon  his  range  November 
10,  1890,  and  ready  for  delivery  at  Mingus- 
vlUe, 412  steers  and  350  cows,  which  an- 
swered and  were  in  accordance  with  the  con- 
tract That  the  fair  market  price  and  value 
of  these  cattle  at  MingusvlUe  on  November 
10,  1890,  was  $5,720.36  less  than  the  contract 
price.  But  there  Is  no  evidence  in  the  rec- 
ord from  which  It  can  be  determined  what 
the  two  last-named  lots  of  cattle  were  worth 
on  the  9th  day  of  September,  1890,  under  the 
then  existing  circumstances,  nor  from  which 
the  damages  of  the  appellee  on  such  cattle 
can  be  determined,  if  they  are  to  be  fixed  as 
of  that  date,  without  referring  to  anything 
that  might  make  those  damages  less  or  more 
if  fixed  as  of  any  othra  date  or  dates.  That 
there  remained  due  on  September  8,  1890,  to 
appeUee  from  appellant.  If  all  the  cattle  re- 
ceived were  to  be  paid  for  according  to  con- 
tract, and  taking  into  consideration  the  bal- 
ance of  the  $25,(XX)  advanced  payment  re- 
maining in  the  hands  of  appeUee,  the  sum  of 
$45,435.  That  about  twelve  per  cent,  of  all 
the  cows  delivered  by  the  appellee  to  appel- 
lant, and  received  by  appellant— or  472  cows- 
were  noticeably  pregnant,  and  hence  not  dry 
cows.    That  such  cows  were  worth  twenty- 
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five  per  coit  less  than  dry  cows,  and  there- 
fore appellant  la  entitled  to  a  credit  of  $2360 
on  the  cows  delivered  on  this  account  That 
of  the  total  number  of  steers  delivered  by  ap- 
pellee and  received  by  appellant  259  steeia 
were  not  up  to  contract,  and  were  worth 
$3,992.60  less  than  contract  prices.  That, 
therefore,  appellant  is  entitled  to  a  deduction 
(tf  $6,352.60  on  account  of  cattle  delivered 
and  received  not  complying  with  the  contract. 
That  there  remained  due  to  appellee  from  ap- 
pellant on  September  8,  1890,  for  cattle  de- 
livered and  received  under  the  written  con- 
tract, $39,082.40.  That  at  the  time  the  con- 
tract between  appellee  and  appellant  was  ex- 
ecuted, and  up  to  the  present  time,  there  waa 
In  force  In  the  state  (formerly  territory)  of 
Montana  the  following  statute  and  law:  *A 
creditor  shall  be  allowed  to  collect  and  re- 
ceive interest  when  there  is  no  agreement  as 
to  the  rate  thereof,  at  the  rate  of  ten  per 
cent  per  annum,  for  all  moneys  after  they 
become  due  on  any  bond,  bill,  promissory 
note  or  other  Instrument  of  writing;  and  on 
any  judgment  rendered  before  any  court  or 
magistrate  authorized  to  collect  the  same 
within  the  territory,  from  the  day  of  enter- 
ing of  such  Judgment  until  satisfaction  of  the 
same  be  made;  likewise  on  money  loaned  or 
money  due  on  a  settlement  of  accounts,  from 
the  day  of  such  settlement  of  accounts  be- 
tween the  parties  and  ascertaining  the  bal- 
ance due;  on  moneys  received  to  the  use  of 
another  and  retained  without  the  owner's 
knowledge,  and  all  money  withheld  by  an 
unreasonable  and  vexatious  delay.'  That  ap- 
pellee Is  entitled  to  recover  $39,082.40  for  cat- 
tle which  were  delivered  to  appellant,  and 
which  complied  with  the  contract  and  inter- 
est on  that  sum  from  September  8,  1890,  to 
date,  at  ten  per  cent  per  annum,  as  provid- 
ed by  the  Montana  statute,  which  interest 
amounts  to  $9,379.60;  and  Is  also  entitled  to 
recover  for  cattle  which  he  had  on  his  range 
during  the  time  of  the  contract  which  com- 
plied with  the  terms  of  the  contract,  and 
which  appellant  refused  to  receive,  $13,902.- 
91,— total,  $62,364.91.  tt  Is  therefore  ordered, 
adjudged,  and  decreed,  that  Judgment  be  en- 
tered in  this  court  in  favor  of  appellee  and 
against  appellant  and  that  appellee,  Pierre 
Wibaux,  do  now  have  and  recover  of  and 
from  said  appellant,  Nelson  Morris,  the  simi 
of  $62,364.91  80  as  aforesaid  found  by  the 
court  to  be  taxed,  and  costs  In  the  court  be- 
low in  this  cause  which  have  been  or  may 
be  taxed;  and  that  he  have  execution  from 
this  court,  and  recover  therefor." 

From  that  Judgment  this  appeal  is  prose- 
cuted and  errors  assigned. 

Moran,  Krans  &  Mayer,  for  appellant 
Flower,  Smith  &  Musgrave,  for  appellee. 

PHILLIPS,  J.  (after  stating  the  facts).  It 
Is  first  urged  by  appellant  that,  as  appdlee 
seeks  to  recover  under  the  contract  for  Sep- 


tember deliveries,  the  bord^i  is  upon  him  to 
show  the  cattle  so  delivered  were  Oif  the  kind 
and  description  called  for  by  the  contract 
The  written  instrument  constituted  the  con- 
tract between  the  parties,  and  from  it  the 
undertaking  of  the  parties  is  to  be  deter- 
mined. Whether  a  warranty  is  embraced  in 
a  written  contract  is  a  question  of  law  for 
the  consideration  of  the  court;  and  a  ques- 
tion of  fact  for  the  Jury,  when  the  contract 
is  parol,  whether  the  expressions  are  suffi- 
ciently definite  to  support  the  implication  of 
a  warranty.  In  sales  by  description  by  a 
written  contract  there  is  a  warranty  that 
the  goods  when  delivered  will  correspond  in 
quality  and  kind  as  the  description  r^re- 
seuts  them  to  be.  The  property  sold  and  to 
be  delivered  to  appellant  was  described  in 
the  contract  as  steers  of  certain  ages,  with 
designated  brands,  from  certain  ranches,  and 
cows  with  certain  brands  and  designated  age 
from  same  ranches.  That  was  identity  of 
the  property  sold.  It  was  further  stipulated 
as  to  quality  that  the  steers  were  tu  be  good, 
merchantable  cattle,  with  no  stags,  cripples, 
or  big  Jaws  among  them,  and  the  cows  were 
to  be  dry  cows.  Identical  property  possess- 
ing certain  qualities  was  sold  at  a  stated 
price.  The  appellee  warranted  the  cattle  so 
sold  when  delivered  should  correspond  in 
identity,  quality,  and  description  with  the 
property  in  the  contract  described.  When 
be  delivered  cattle  in  pursuance  of  that  con- 
tract, and  sought  to  recover  the  contract 
price,  whether  he  declared  specially  on  the 
contract  or  generally  Indebitatus  assumpsit 
which  he  may  do  at  his  election,  if  it  appears 
the  contract  was  fully  performed  on  the  part 
of  plalntifC,  and  nothing  remained  to  be 
done  under  it  but  for  the  defendant  to  pay 
the  money  due,  there  would  be  a  right  of 
recovery.  Whether  the  contract  has  been 
complied  with  on  the  part  of  the  plaintiff  is 
to  be  determined  from  the  evidence,  and  if 
on  trial  it  appears  the  plaintiff  has  not  fully- 
executed  his  contract,  where  not  prevented 
by  the  defendant  he  would  have  no  right  to 
recover,  regardless  of  his  manner  of  declar- 
ing either  specially  or  by  the  common  counts. 
Throop  T.  Sherwood,  4  GUman.  92;  Peake  v. 
Railroad  Co.,  18  IlL  88;  Lane  v.  Adams,  19 
IlL  169;  Tunnlson  v.  Field,  21  IlL  108;  Thom- 
as V.  Caldwell,  50  III.  138;  Holmes  v.  Stum- 
mel.  24  DL  370;  Walker  v.  Brown,  28  IlL 
378;  Brand  v.  Henderson,  107  111.  141;  Phelps 
V.  Hubbard,  69  HL  79.  The  burden  of  proof 
would  be  on  the  plaintiff  to  show  a  oompU- 
auce  with  the  contract  on.  his  part  Brand 
V.  Henderson,  supra;  Holmes  v.  Stummel, 
supra;  Phelps  v.  Hubbard,  supra.  And  it 
was  Incumbent  upon  him  to  show  that  he  de- 
livered property  of  the  character  and  de- 
scription that  constitute  the  substantive 
terms  of  the  contract  the  subject-matter  of 
the  sale  being  steers  three  years  old  and  ap, 
l)earing  certain  brands,  on  certain  ranges, 
etc.,  and  cows  two  years  old  and  up,  bear- 
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ing  certain  brands,  on  certain  ranges,  etc.,  at 
an  agreed  price.  The  plaintiff  had  the  onus 
of  proving  that  be  had  complied  with  the 
terms  of  the  contract  In  delivering  the  iden- 
tical thing  sold,  and  this  regardless  of  the 
defendant's  pleas. 

If  plaintiff  delivered  cattle  of  that  identical 
character,  then,  if  the  defendant  set  up  in 
his  pleas  that  the  cows  were  not  dry,  or  the 
steers  were  not  good,  merchantable  steers, 
he  would  assume  the  burden  of  proving  his 
pleas,  as  the  warranty  In  that  respect  was 
collateral  to  the  Identical  thing  sold.  In  the 
first  case  the  identity  of  the  cattle  sold  is 
the  subject-matter  of  the  performance  of  the 
contract  by  the  plaintiff,  and  if  he  fails  to 
deliver  the  thing  sold  he  lias  failed  to  per- 
form bis  contract  In  the  second  place, 
where  the  plaintiff  deUvers  the  identical 
thing  sold,  and  lias  performed  his  contract  in 
that  behalf,  if  the  defendant  alleges  that  it 
fails  to  possess  the  attributes  it  was  war- 
ranted to  possess,  he  may  so  plead,  and  on 
that  issue  the  burden  would  rest  on  liim,  the 
defendant  In  the  latter  case  the  contract 
of  sale  as  to  the  warranty  of  identity  lias 
been  compUed  with,  but  there  is  a  breach  of 
warranty  as  to  qualities  the  article  was  war- 
ranted to  possess. 

The  trial  court  refused  to  hold  the  twenty- 
ninth  proposition  presented  by  appellant, 
that:  "Whereas  goods  are  sold  by  a  particu- 
lar description,  the  vendor,  in  an  action  to 
recover  the  price  therefor,  lias  the  burden  of 
proving  that  the  goods  delivered  were  of  the 
description  called  for  in  the  contract"  This 
proposition  stated  a  correct  rule  of  law,  and 
should  have  been  hdd  as  asked.  The  spe- 
cial findings  of  facts  by  the  appellate  court 
on  the  question  of  plaintiff's  compliance  with 
his  contract  in  reference  to  the  September 
deliveries  of  cattle  is  as  follows:  "That  on 
September  5,  6,  and  7,  1890,  appellee  deliv- 
ered to  appellant,  and  appellant's  agent  in- 
spected and  received,  1,072  steers  and  370 
cows,  piotesting  against  their  quality,  which 
cattle  appellant  refused  to  pay  for.  That  at 
all  times  when  the  cattle  were  ddivered  by 
appellee  to  appellant  at  Mingusville,  Mont- 
ana, appellant  had  an  agent  or  agents  at 
SdUngusvUle  for  the  purpose  of  inspecting 
and  receiving  the  cattle  under  the  contract, 
and  there  was  a  fair  opportunity  for  inspec- 
tion of  the  cattle  at  the  time  tl^ey  were  de- 
livered; but  the  defects  In  the  cattle,  if  any, 
as  r^ards  the  contract,  were  not  always  pat- 
ent defects.  That  all  the  cattle  were  in- 
8i>ected  by  the  appellant's  agent  before  they 
were  delivered,  and  there  was  no  fraud  on 
the  part  of  appellee  or  his  agents  in  respect 
to  the  delivery  or  inspection  of  said  catUe. 
That  on  September  Q,  1890,  appellant  re- 
fused to,  and  notified  appellee  that  be  would 
not,  receive  any  more  cattle.  That  there 
was  no  substantial  breach  of  the  contract 
between  appellant  and  appellee  on  the  part 
of  the  appellee,"  etc.    This  finding  of  the 


fact  is  conduslve  on  this  count  by  the  provi- 
sions of  the  statute,  and,  whether  the  proof 
was  made  by  appellant  or  appellee,  regard- 
less of  the  question  as  to  who  had  the  bur- 
den of  proof,  the  fact  remains  proven  that 
there  was  no  substantial  breach  of  the  con- 
tract on  the  part  of  the  appellee;  in  other 
words,  the  fact  is  found  from  the  evidence 
that  the  plaintiff  substantially  complied  with 
the  contract  Where  there  is  a  sale  and  de- 
livery by  an  executory  contract  with  express 
warranty,  and  the  property  turns  out  to  be 
defective,  the  purchaser  may  receive,  retain, 
and  use  and  become  vested  with  tlie  title  to 
the  property  without  waiving  his  warranty 
and  a  right  to  sue  thereon,  or  set  it  up  as  a 
defense  on  a  suit  for  the  purchase  price,  is 
the  rule  in  thU  state.  Underwood  v.  Wolf, 
131  DL  425,  23  N.  E.  698,  and  authorities 
cited.  The  finding  that  the  cattie  were  re- 
ceived and  retained,  etc,  would  not  waive 
the  right  of  appellant  to  set  up  the  defense 
of  his  warranty  as  to  quality  or  identity, 
and,  while  the  contract  of  appellee  required 
him  to  furnish  the  identical  cattle  he  contract- 
ed to  sell,  and  the  burden  would  be  on  him  to 
show  that  fact,  stUl  the  finding  from  the 
evidence  that  he  had  substantially  complied 
with  his  contract  renders  the  error  of  the 
trial  court  in  refusing  to  bold  the  twenty- 
ninth  proposition  harmless  error. 

Appellant  Insists  that  under  the  contracts 
as  construed  In  the  light  of  the  evidence  as 
to  how  the  amount  of  the  advance  payment 
was  determined,  and  in  the  light  of  the  acts 
and  conduct  of  the  parties,  the  obligation  of 
appellant  to  receive  cattie  is  limited  to  the 
estimates  contained  in  the  contract,  .viz.  3,- 
500  steers  and  3,000  cows;  and  hence  the 
construction  adopted  by  the  court,  which 
made  appellant  liable  in  damages  for  failure 
to  receive  1,127  cows,  he  having  already  re- 
ceived 3,610  cows,  was  erroneous.  By  the 
terms  of  the  contract  the  appellee  sold  and 
appellant  agreed  to  receive  oU  of  the  apjpel- 
lee's  steers  three  years  old  and  up  on  his 
ranch  between  the  LitUe  Missouri  and  Yel- 
lowstone rivers,  estimated  at  about  3,500, 
branded,  etc.;  also  all  steers  from  three 
years  old  and  up,  branded,  etc,  to  be  de- 
livered by  the  Green  Mountain  Stock-Hanch- 
Ing  Company  under  their  contract  with  Wi- 
baux; also  all  the  four  year  old  steers  and 
up,  known  as  76  brand,  to  be  delivered  by 
the.  Powder  River  Cattie  Company  under 
their  contract  with  appellee;  also  all  dry 
cows,  two  years  old  and  up,  on  appellant's 
range,  and  all  dry  cows  of  ttiat  description 
to  be  delivered  to  appellee  tmder  the  two 
contracts  mentioned;  the  number  of  dry 
cows  estimated  at  3,000  more  or  less;  the 
sum  of  ^25,000  to  be  paid  on  execution  of  the 
contract  The  construction  of  the  written 
contract  being  a  question  of  law,  from  that 
instrument  it  appears  that  the  number  of 
steers  contracted  to  be  sold  and  received 
from  appellee's  range  was  estimated  at  3,- 
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COO,  more  or  less,  bat,  In  addition  thereto, 
appellee  contracted  to  sell  and  appellant  to 
receive  all  steers  of  designated  description 
and  quality  acquired  by  appellee  under  his 
two  contracts.  It  also  appears  that  all  dry 
cows  of  designated  ages  on  appellee's  range, 
or  acqulfed  by  him  under  his  two  contracts, 
he  contracted  to  sell  and  appellant  to  pur- 
chase and  receive.  The  estimate  of  the  num- 
ber of  the  steers  and  cows  is  not  to  be  con- 
strued as  a  contract  limited  to  that  num- 
ber, as  that  estimate  applied  to  the  steers 
only,  had  reference  to  those  on  one  rangpe, 
and  the  contract  included  all  others  of  des- 
ignated description  and  quality  to  be  receiv- 
ed under  two  contracts,  which  necessarily 
excludes  the  number  of  steers  sold  and  pur- 
chased being  limited  to  3,500;  and  the  lan- 
guage used  cannot  be  held  to  fix  the  num- 
ber of  cows  sold  and  purchased  to  be  fixed 
at  3,000,  as  the  language  is,  "all  cows,"  etc. 
No  matter  how  the  sum  of  $25,000  cash  pay- 
ment was  apportioned,  its  apportionment 
cannot  control  the  express  language  used  in 
the  contract,  and  about  which  there  is  an 
ambiguity.  This  latter  contention  of  appel- 
lant cannot  be  held  in  the  construction  of 
the  contract. 

It  Is  next  urged  by  appellant  that,  if  ap- 
pellant be  liable  to  appellee  in  damages  by 
reason  of  his  refusal  to  receive  further  cat- 
tle, such  damage  should  be  estimated  with 
reference  to  the  market  price  at  the  time 
or  times  when  the  evidence  shows  the  appel- 
lee had,  or  with  the  exercise  of  reasonable 
diligence  might  have  had,  the  cattle  round- 
ed up  at  MingUBViUe  ready  for  shipment; 
and,  further,  if  appellee  sought  to  fix  dam- 
age by  a  resale  of  cattle,  it  became  his  duty 
to  do  so  as  agent  for  and  on  account  of  ap- 
pellant as  soon  as  the  same  could  be  done, 
first  giving  notice  to  appellant  of  such  pur- 
pose, and  of  an  Intention  to  hold  appellant 
for  the  difference.  As  we  have  held  under  the 
second  point  made  by  appellant  that  under 
his  contract  it  did  not  by  numbers  fix  the 
number  of  cattle  bought.  If  appellant  refused 
to  accept  any  more  cattle  under  the  contract 
at  the  contract  price  which  the  appellee  was 
ready  to  deliver  in  accordance  with  the  con- 
tract in  quality  and  description  and  within 
the  time  limited,  then  appellant  would  be 
liable  for  a  breach  of  his  contract.  On  this 
question  the  appellate  court  determined  the 
facts,  and  found  that  on  September  9,  1890, 
appellee  had  on  his  range  cattle  which  ful- 
filled the  requirements  of  the  contract,  and 
appellant  had  notice  that  unless  he  took  the 
cattle  they  would  be  resold,  and  appellant 
held  liable  for  loss.  By  the  provisions  of  the 
contract  the  cattle  were  to  be  delivered  at 
any  time  between  the  20th  of  July  and  the 
10th  of  November,  1800.  There  was  no  lim- 
itation as  to  time  further  than  that,  and  ap- 
pellee was  not  compelled  or  required  by  his 
contract  to  deliver  or  sell  on  breach  of  con- 
tract by  appellant  In  refusing  to  receive  any 


iuore  cattle  at  any  particoiar  time  except 
between  those  dates.  The  finding  by  the  ap- 
pellate court  that  resales  were  made  at  rea- 
sonable times  and  at  fair  market  values  de- 
termines those  questions  as  questions  of 
fact  The  appellant  claims  that  whether 
such  resales  were  within  a  reasonable  time  is 
a  question  of  law  for  the  court,  and  this 
court  is  not  concluded  by  the  finding  of  the 
appellate  court  as  a  question  of  fact  The 
rule  is,  where  facts  are  undisputed  w  ad- 
mitted, what  la  reasonable  time  is  a  question 
of  law.  But  where  what  is  reasonable  time 
depends  upon  controverted  points,  or  where 
the  motives  of  the  parties  enter  into  the 
question,  the  whole  Is  necessarily  submit- 
ted to  the  Jury  for  the  facts  to  be  determin- 
ed, whether  the  time  was  or  was  not  reason- 
able. Hill  V.  Hobart,  16  Me.  168.  The  law 
cannot  prescribe  in  general  what  shall  be 
reasonable  time,  except  on  certain  and  de- 
termined facts,  because  the  question  must 
depend  upon  the  situation  oC  the  parties  and 
the  circumstances  peculiar  to  each  case. 
Where  the  law  itself  prescribed  what  shall 
be  reasonable  time  in  respect  to  a  given  sub- 
ject the  question  is  one  of  law,  and  the 
Jury  is  confined  to  finding  the  facts  as  to  the 
subject  Whenever  the  special  facts  and 
circumstances  are  such  that  the  court  can- 
not by  the  aid  of  any  legal  rule  or  principle, 
decide  upon  the  legal  quality  of  the  facta,  the 
Jury  must  draw  the  inference  with  refer- 
ence to  the  ordinary  course  and  practice  of 
dealing  under  the  circumstances  of  the  par- 
ticular case.  Railway  Co.  v.  Parker,  49  111. 
385;  Town  of  Pox  v.  Town  of  KendaU,  97 
ni.  72;  Luckhart  v.  Ogden,  30  Cal.  547; 
Henkle  v.  Smith,  21  lU.  238;  Cocker  v.  Manu- 
facturing Co.,  3  Sumn.  532,  Fed.  Cas.  No. 
2,032.  The  question  as  to  reasonable  time 
being  one  of  fact  ordinarily  the  time  is  rea- 
sonable or  unreasonable  in  point  of  law,  ac- 
cording to  the  finding  of  the  Jury  In  point 
of  fact  In  this  case  the  question  as  to 
whether  such  resales  were  made  within  a 
reasonable  time  is  one  of  fact  and  the  find- 
ing by  the  appellate  court  is  conclusive.  It 
is  not  required  that  the  resale  shall  be  made 
by  the  vendor  aa  the  agent  of  the  vendee. 
"Where  a  vendee  of  goods  sold  at  a  special 
price  refuses  to  take  and  pay  for  the  goods, 
the  vendor  can  resell  the  goods,  and  charge 
the  vendee  with  the  difference  between  the 
contract  price  and  that  realized  at  the  sale. 
The  sale  must  be  fair,  and  must  be  made 
in  good  faith  and  in  the  mode  best  cal- 
culated to  produce  the  real  value  of  the 
goods."  Rocbllng's  Sons'  Co.  v.  Lode  Stitch 
Fence  Co.,  130  111.  660,  22  N.  E.  518;  UU- 
mann  v.  Kent,  60  111.  271;  Sanborn  v.  Bene- 
dict 78  lU.  300.  Nor  is  notice  of  resale  re- 
quired in  every  case.  Ullmann  v.  Kent  su- 
pra. In  this  case  the  plaintiff  was  ready, 
willing,  and  able  to  comply  with  his  con- 
tract, gave  notice  to  the  appellant  that  un- 
less he  took  the  cattle  they  would  be  resold. 
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and  appellant  beld  liable  for  liie  Iobb,  and  a 
resale  was  made  at  reasonable  times,  and 
the  best  and  fair  market  values  obtained  far 
cattle  thus  resold.  The  position  of  appellant 
on  tbese  propositions  Is  not  well  taken. 

Appellant  next  insists  the  contract  upon 
which  this  acticHi  is  brought  is  an  entire,  un- 
severable  contract;  and,  the  trial  court  hav- 
ing found  that  a  .considerable  number  of  the 
cattle  delivered  were  not  in  compliance  with 
the  terms  of  the  contract,  there  can  be  no  re- 
covery thereunder  for  the  cattle  delivered; 
and  the  failure  on  the  part  of  appellee  to  de- 
liver such  cattle  as  are  called  for  by  the 
.contract  Jostifted  appellant  in  refusing  fur- 
ther cattle.  It  appears  that  all  cattle  ship- 
ped prior  to  the  September  deliveries  had 
been  received  and  paid  for  as  delivered  at  the 
rate  per  head  &xed  by  the  contract,  and  those 
80  delivered  were  accepted  as  being  in  compli- 
ance with  the  contract,  and  were  satisfactory 
to  appellant  The  Intention  of  the  paztics 
as  expressed  In  the  contract  Is  of  controlling 
importance,  and  their  own  construction  may 
become  of  Interest  Contracts  should  receive 
a  reasonable  interpretation,  and  be  given  ef- 
fect according  to  their  reasonable  intend- 
ments. Tbe  contract  was  for  the  sale  of  a 
large  nomber  of  cattle  of  certain  description 
and  quality  on  a  range  about  75  miles  square, 
where  other  cattle  of  difiCerent  qualities  and 
idescrlptlons  were  herded,  and  .  with  which 
they  were  commingled.  In  rounding  op,  lot- 
ting, and  loading  for  shipment  it  could  not 
have  been  a  contemplation  of  the  parties  that 
If  cattle  of  a  less  age,  or  not  possessing  the 
requisite  quality,  of  those  contracted  to  be 
delivered,  should  be  shipped  with  others  that 
were  of  a  quality  and  description  that  made 
them  fulfill  the  requirements  of  the  contract, 
the  Inclusion  of  certain  cattle  not  In  compli- 
ance with  the  contract  should  defeat  the 
right  of  recovery  for  those  that  were  In  com- 
pliance therewith.  The  reasonable  interpre- 
tation of  this  instroment  is  that,  where  deliv- 
erles  were  made  in  pursuance  thereof,  of  such 
cattle  as  therein  contracted  to  be  sold  and 
received,  they  were  to  be  paid  for  at  the  rate 
per  head  fixed  by  the  contract  as  fast  as  de- 
livery was  made.  This  was  the  construction 
pat  upon  the  contract  by  the  parties  thereto 
as  to  all  shipments  made  prior  to  September 
deliveries.  For  those  shipped  and  delivered 
which  were  not  in  accordance  with  the  con- 
tract the  price  fixed  by  the  contract  was  not 
recoverable.  But  finding  a  substantial  per- 
formance of  the  contract  by  the  plaintiff,  as 
has  been  done  by  the  appellate  court,  the  fur- 
ther finding  is  made  that  certain  cows  were 
not  dry  cows,  and  that  certain  steers  were 
not  up  to  the  contract,  and  a  value  is  found 
on  such  cows  and  steers  at  a  less  amount 
than  the  contract  price.  Under  this  contract 
a  recovery  may  be  had  for  the  cattle  deUv* 
ered.  The  shipping  of  certain  cattle  that 
did  not  fulfill  the  requirements  of  the  con- 
tract with  others  that  did  did  not  Justify  ap- 
pellant in  refusing  further  cattle  that  were 


ot  -the  description  add  quality  mentioned  la 
the  contract  The  entirety  of  a  contract  de- 
pends upon  the  intention  of  the  parties^  and 
not  upon  the  divisibility  of  the  subject-mat- 
ter. The  severable  natiue  of  the  latter  may 
often  assist  in  determining  the  intention,  but 
will  not  overcome  the  Intent  to  make  an  en- 
tire contract  when  that  is  shown.  Noi;  will 
the  mode  of  measuring  the  price,  as  by  the 
bushel,  ton,  or  pound,  change  the  effect  of 
the  agreement  when  It  Is  entire.  Shinn  v. 
Bodhie,  60  Pa.  St  182.  A  contract  tor  prop- 
erty to  be  delivered  In  Installments,  where 
each  installmeot  is  to.  be  paid  for  separately. 
Is  not  an  entire  contract  2  Sath.  Dam.  p. 
366.  As  we  bave  construed  this  contract  It 
must  be  held  a  severable  contract  to  the  ex* 
tent  that  each  delivery  of  cattle  In  the  con- 
tract mentioned  was  to  be  paid  for  as  deliv- 
ered, and  is  entire  to  the  extent  that  the  ap- 
pellant's duty  was  to  receive  all  of  those  de- 
liveries contemplated  by  the  contract  at  the 
contract  price 

Apiwllant  next  denies  that  the  case  present- 
ed is  within  the  interest  laws  of  the  state  of 
Montana,  and  maintains  that  where  Interest 
ia  claimed  and  allowed,  not  by  the  terms  of 
the  contract  but  as  damages,  it  must  be 
clainjed  and  allowed  according  to  the  lex  fori. 
The  appellee  filed  a  special  count  claiming  a 
right  to  recover  from  appellant  Interest  un- 
der the  Montana  statute,  which  was  pleaded 
on  the  value  of  the  September  deliveries  of 
cattle.  The  evidence  shows  the  contract  was 
made  and  was  to  be  performed  In  Montana. 
Cattle  were  there  delivered  which  were  In  ac- 
cordance with  the  contract  were  recdved, 
and  not  .liald  for.  It  was  only  as  to  these 
that  th«  dalm  for  Interest  was  made.  The 
statute  Is  not  only  pleaded,  but  proven.  By 
referring  to  the  statute  of  Montana  In  evl' 
dence,  we  find  it  declares:  "A  creditor  shall 
be  allowed  to  collect  and  receive  Interest 
where  there  Is  no  agreement  as  to  the  rate 
thereof,  at  the  rate  of  10  per  cent  (10^  per 
annum,  for  all  moneys  after  they  become  due, 
on  any  bond,  bill,  promissoiy  note  or  other  In- 
strument In  writing;  and  on  any  judgment 
rendered  before  any  court,  or  magistrate  au- 
thorized to  collect  the  same,  within  the  terri- 
tory, from  the  day  of  entering  of  such  judg- 
ment until  satisfaction  of  the  same  be  made; 
likewise  on  money  loaned,  or  money  due  on 
a  settlement  of  accounts  between  the  parties 
and  ascertaining  the  balance  due;  on  moneys 
received  to  the  use  of  another  and  retained 
without  the  owner's  knowledge,  and  all  mon- 
eys withheld  by  an  unreasonable  and  vexa- 
tious delay."  The  question  of  a  recovery  for 
Interest  on  a  contract  which  was  silent  as  to 
place  of  payment  and  rate  of  Interest  was 
before  the  supreme  court  of  Montana  at  the 
January  term,  1872,  in  a  case  where  the  de- 
fendant was  a  resident  of  the  state  of  Jfew 
Xork,  and  it  was  held:  "It  was  necessary  to 
aver  a  demand  of  payment,  and,  if  the  de- 
fendants were  then  residing  In  New.  York 
City,  or  ba4  thelp  4omlcile  there.  It  was  nec- 
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essary  to  prove  demand  at  that  place.  And 
It  would  seem  to  result  from  the  authorities 
that,  if  ijayment  was  delayed  or  refused  after 
demand  made,  the  party  may  collect  Interest 
according  to  the  rate  of  Interest  in  the  coun- 
try where  the  contract  is  performed,  if  by 
the  nature  of  the  contract  Interest  is  recovera- 
ble by  the  laws  of  that  country."  Isaacs  t. 
McAndrew,  1  Mont  437.  In  Randall  v. 
Oreenhood,  3  Mont  506,  a  case  where  Black 
&  Daniels  sold  their  stock  of  goods  with 
other  property  to  Randall,  and  delivered  pos- 
sesion to  him,  Greenhood  et  aL  were  credit- 
ors of  Black  &  Daniels  at  the  time  of  the  sale, 
and  a  short  time  after  that  sale  attached 
the  goods  so  sold  to  Bandall,  alleging  ttiat  the 
sale  was  fraudulent,  and  made  to  hinder  and 
delay  creditors.  The  attaching  creditors  ob- 
tained possession  of  the  goods,  and  converted 
the  same,  etc.  Randall  instituted  suit  to  re- 
cover the  value  thereof.  He  had  a  verdrct 
for  the  value  of  the  goods,  with  Intwest,  etc. 
It  was  held:  "The  claims  and  demands  up- 
4m  which  interest  is  allowed  depend  entirely 
upon  the  statute.  This  claim  or  demand  of 
respondent  against  the  appellants  Is  not  of 
the  kind  upon  whldi  Interest  can  be  allowed 
until  after  Judgment"  The  case  of  Palmer 
V.  Murray,  8  Mont  312,  21  Pac.  126,  was  for 
the  wrongful  conversion  of  the  property,  and 
the  court  held  Interest  could  not  be  recovered 
for  the  value  thereof,  and  it  was  therein  said: 
"I  take  It  to  be  the  role.  In  the  absence  of 
any  agreement,  that  Interest  eo  nomine  will 
not  be  allowed  except  when  the  statute  per- 
mits. This  construction  of  the  statute  is  un- 
der the  well-known  rule  of  Interpretation 
found  in  the  mazlm  of  'expressio  unius  est 
exclusio  altertua'  Having  specified  the  cases 
in  which  Interest  shall  antedate  the  Judg- 
ment, the  natural  conclusion  is  that  the  law- 
maker intended  to  exclude  or  deny  the  right 
In  Instances  not  so  enumerated."  In  Mad- 
dox  V.  Rader,  9  Mont  125,  22  Pac.  386,  it 
was  held,  in  an  action  on  an  official  bond, 
where  a  demand  had  been  made  tat  mdney 
due,  and  Judgment  refused,  the  sureties  are 
liable  for  legal  interest  from  the  date  of  such 
demand,  although  the  principal,  with  such  in- 
terest added,  exceeded  the  penalty  of  the 
bond;  following  Commissioners  v.Iilneberger, 
3  Mont  231.  In  Randall  v.  Insurance  Co.,  10 
Mont  340,  25  Pac.  953,  interest  upon  the 
amount  found  due  after  the  expiration  of  60 
days  from  proofs  of  loss  was  held  properly 
found  where  by  the  terms  of  the  policy  the 
loss  Is  payable  60  days  after  proof  of  loss. 
From  these  attth(»itle8,  as  well  as  from  a 
construction  of  the  statute,  we  hc4d  that  the 
case  here  presented  Is  within  the  interest 
statute  of  Montana,  pleaded  and  proven  as  it 
Is  here. 

It  was  held  In  Chumasero  v.  Gilbert,  24 
m.  651,  "that  the  lex  fori  must  govern  the 
rate  of  Interest  recoverable  on  a  contract 
which  contains  no  agreement  for  a  difTerent 
amount;  or,  if  the  contract  was  entered  Into 
ia  the  state  where  the  law  has  fixed  a  great* 


er  rate  than  Is  allowed  by  our  statute,  that 
fact  must  be  averred  and  proved  to  authorize 
a  recovery  of  such  rate."  To  the  same  effect 
are  Chumasero  v.  Gilbert,  24  m.  293;  Hal! 
V.  Kimball,  58  lU.  58;  Deem  v.  Crume,  46 
ni.  69.  The  rule  Is,  with  reference  to  the  re- 
covery of  Interest  on  a  contract,  made  in  an- 
other country  and  i>ayable  therein,  where  the 
contract  Is  sUent  as  to  the  rate  of  interest  the 
lex  fori  will  determine  the  rate  to  be  allowed. 
If  any.  In  the  absence  of  the  law  of  the  place 
of  contract  and  payment  being  pleaded  and 
proven.  Where  the  rate  of  interest  sought 
to  be  recovered  Is  greator  than  that  provided 
by  statute  where  the  remedy  Is  sought  to  be 
enforced,  and  the  law  of  the  place  of  pay- 
ment Is  pleaded  and  proven,  allowing  a  great- 
er interest  than  that  where  the  remedy  is 
sought,  then  the  lex  lod  may  be  Invoked  to 
show  the  contract  Is  legal,  and  the  true  In- 
terpretatlcMi  of  the  parties  framing  It  Sher- 
man V.  Gassett  4  Oilman,  621.  The  con- 
tract; as  thus  construed  In  the  light  of  the 
statute  of  Montana,  authorized  a  recovery  of 
interest  The  statute  of  this  state  allowing 
interest,  similar  In  Its  language  to  that  In 
Montana  under  consideration,  has  In  many 
cases  been  construed  to  allow  Interest  on 
similar  contracts  to  this.  We  dte  Helman  v. 
Schroeder,  74  HI.  158;  Downey  v.  O'DMmdl. 
92  IlL  559;  Whittaker  v.  Grow,  132  IlL  627, 
24  N>  B.  67;  Supreme  Lodge  v.  Zuhlke,  129 
ni.  296,  21  N.  E.  789;  Helssler  v.  Stose,  131 
111.  393,  23  N.  B.  347.  We  find  no  error  In 
the  appellate  court  allowing  interest  on  this 
contract  under  the  pleadings  and  evidence  ap- 
pearing in  this  record. 

Appellant  now  contends  the  appellate  conrt 
erred  In  Inoorptntiting  In  the  record  In  this 
case  a  finding  of  facts,  because  it  did  not 
reach  a  different  conclusion  on  the  finding  of 
facts,  but  on  the  law  alone;  therefore  sec- 
tion 88  of  the  practice  act  does  not  authorize 
such  finding  to  be  Incorporated  Into  the  rec- 
orA.  The  statute  does  not  authorize  the  ap- 
pellate court  to  Incorporate  Into  the  record 
any  qtecial  finding  of  facta  except  in  cases 
where  the  same  Is  different  In  part  at  least 
from  the  finding  in  the  trial  court  Gammon 
V.  Huse,  100  111.  234.  In  Insinance  Co.  v. 
Scammon,  123  lU.  601,  14  N.  B.  666,  It  was 
said:  "But  the  question  stUI  remains,  does 
the  recital  of  facts  In  this  record  conform  to 
the  statute?  It  Is  obvious  that  the  facts  re- 
cited should  Include  the  facts  concerning 
every  material  Issue  submitted  to  the  trial 
court;  otherwise  a  Judgment  might  be  ren- 
dered for  the  plaintiff  by  the  appellate  conrt 
on  one  Issue,  while  on  an  issue  not  considered 
by  that  court  the  trial  court  decided,  and 
properly  so,  In  f&vor  of  the  defendant"  We 
may  look  to  the  record  to  see  what  were  the 
issues  In  the  case,  and  whether  there  was 
any  evidence  tending  to  prove  them.  There 
may  be  a  different  finding  of  facts  by  the  ap- 
pellate court  from  the  trial  court  without  Its 
being  an  abstrfute  reversal.  On  examina- 
tion of  this  record  It  appears  the  findings  at 
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the  appellate  court  embrace  er&ry  material 
lasne  in  the  case. 

It  further  appears  that  the  flndlngs  of  the 
■npeilor  court  were: 

Value  of  September  delWerieB ^5,435  00 

For  loss  on  cattle  shipped  and  sold 

after  September  dehveries 9,532  75 

For  loss  of  cattle  on  hand 5,80166 

$60,769  41 
Less  amount  to  be  cred- 
ited for  steers  not  up 

to  contract $8,812  11 

Less  amount  to  be  cred- 
ited for  pregnant  cows      2,441  30 

6,253  41 

Balacce $54,516  00 

And  Judgment  was  entered  by  the  trial 
eourt  for  $54,515.90.  The  appellate  court 
found: 

Value  of  September  deliveries $45,435  00 

licss  credit  for  pregnant 

cows  $2,360  00 

Less  also  for  steers  not 

up  to  contract 3,992  60 

Total  credit 6,352  60 

Balance $39,082  40 

Interest  on  that  sum  from  Septem- 
ber 8,  1890 9,379  60 

Loss  of  cattle  resold  after  Septem- 
ber deliTeries  8,182  65 

Loss  of  cattle  on  hand  November 
10th 6,720  36 

Total $62,364  91 

For  which  amount  the  appellate  court  en- 
tered Judgment  on  Its  findings.  The  facts 
as  to  the  loss  on  cattle  resold  after  September 
dellTeriee,  loss  on  cattle  on  hand  November 
10th,  the  amount  to  be  credited  for  pregnant 
«ows,  the  amount  to  be  credited  for  steers 
not  up  to  contract,  are  all  questions  of  fact 
found  by  the  appellate  court  different  from 
what  they  were  found  by  the  trial  court. 
The  appellate  court  allowed  Interest  which 
was  not  allowed  by  the  trial  court  The  facts 
in  part  were  found  different  by  the  appellate 
court  from  what  they  were  found  by  the 
trial  court,  and  the  appellate  court  found  on 
iiU  the  material  Issues  in  the  case.  We  are 
therefore  bound  by  that  finding.  We  find 
no  reversible  error  in  the  record,  and  the 
Judgment  of  the  appellate  court  Is  affirmed. 
Affirmed. 


(ISl  111.  IR) 

FOLEY  et  al.  v.  TYLER  et  al. 
<Supreme  Court  of  Illinois..    March  28,  1896.) 

Election — Cobtbst— Frauu — Evidbnob. 

1.  In  the  contest  of  an  election  on  the  ground 
of  fraud  in  the  count  of  the  ballots  it  appeared 
that  all  of  the  judges  and  clerks  of  election  were 
appointed  from  the  party  whose  candidate  was 
declared  elected;  that  when  the  votes  were  to 
be  counted  they  were  taken  from  the  ballot  box, 
and  placed  upon  a  table;  that  the  number  of 
votes  in  the  pile  upon  the  table  corresponded 
with  the  poll  list,  97  of  which  were  cast  for 
contestants  and  93  for  respondents;  that  after 
the  count  the  attention  of  the  judges  was  called 
by  a  t^stander  to  7  ballots  npon  the  floor, 


near  the  table,  all  of  which  were  for  respondents, 
and  properly  marked;  that  the  judges,  claiming 
that  such  t»llots  had  fallen  from  the  table,  pla- 
ced them  with  the  others,  and  thereupon,  alter 
replacing  all  the  ballots  in  the  box,  7  were 
drawn  from  it  and  destroyed,  all  of  which  were 
for  contestants;  and  that  before  such  drawing 
the  challengers  of  contestants  were  excluded 
from  the  room  for  alleged  disorder.  No  satis- 
factory ex^nation  was  given  of  the  error  in  the 
poll  list.  Held,  that  a  judgment  for  contestants 
was  proper. 

2.  Under  Cities  and  VUlage  Act,  art  3,  t  6, 
and  article  11,  H  8,  9,  giving  the  village  board 
of  trustees  the  power  to  pass  upon  the  qualifica- 
tion of  its  members,  the  county  oonrt  has  no  ju- 
risdiction of  a  proceeding  to  contest  tlie  election 
of  such  trustees. 

Appeal  from  Cook  county  court;  O.  N.  Car- 
ter, Judge. 

Proceeding  by  O.  J.  Tyler  and  others 
against  John  M.  Foley  and  others  to  contest 
an  election.  From  a  judgment  for  contest- 
ants in  part,  respondents  appeal,  and  contest- 
ants assign  cross  errors.    Affirmed. 

At  the  annual  election  of  officers  of  the  vil- 
lage of  Evergreen  Park,  Cook  county,  m.,  on 
the  16th  day  of  April.  1896,  two  tickets  were 
voted,  one  headed  "Republican,"  and  the  oth- 
er "Citizen."  On  the  first  O.  J.  Tyler  was  the 
candidate  for  president  of  the  vlUage  board; 
Samuel  Overton,  F.  D.  Webb,  and  Nels  Par- 
sons for  trustees,  and  B.  L.  Mead  for  village 
clerk.  On  the  other  J.  M.  Foley  for  presi- 
dent, Herman  Kuschel,  Andrew  Olln,  and  Ed- 
ward F.  Lowell  for  trustees,  and  Fremont  W. 
Gunderson  for  clerk,  the  then  incumbents, 
were  candidates  for  re-election.  The  issue 
between  the  two  sets  of  candidates  was  pure- 
ly a  local  one,  relating  mainly  to  the  sale  of 
intoxicating  liquors  in  the  village,  those  on 
the  so-called  "Republican"  tidcet  favoring  a 
more  rigid  enforcement  of  the  law  regulating 
such  sales.  The  judges  of  the  election  declar- 
ed the  result  to  be  the  election  of  the  candi- 
dates on  the  "Citizens'"  ticket,  counting  to 
each  of  them  100  votes,  and  to  those  on  the 
other  ticket  but  90.  Thereupon  those  declar- 
ed elected  qualified,  and  assumed  the  duties 
of  the  respective  offices  for  which  they  were 
candidates,  and  appellees,  candidates  on  the 
other  ticket,  file  this  petition  to  contest  their 
Section. 

They  charge  in  thdr  petition:  "That  after 
the  close  of  the  polls  a  count  of  the  ballots 
showed  ninety-seven  votes  for  each  of  the  pe- 
titioners and  ninety-three  votes  tor  each  of  the 
respondents.  There  were  one  hundred  and 
ninety  names  on  the  poll  book,  and  the  result 
of  three  counts  corresponded  with  the  poll 
book.  After  the  count  of  the  ballots,  certain 
persons,  •  *  *  none  of  them  voters  or  res- 
idents of  said  village,  but  who  had  been  ad- 
mitted by  the  election  officers  to  the  canvass 
of  the  votes,  pretended  to  find  upon  the  fioor 
certain  alleged  ballots,  which  they  claimed 
had  been  dropped  from  the  ballot  box  during 
the  canvass.  The  Republican  challengers  and 
watchers  of  the  count  called  attention  to  the 
fact  that  all  said  ballots  were  Citheens'  bal- 
lots, and  had  been  found  by  mea  acting  for 
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Citizens'  candidates,'  and  protested  that  no 
ballots  had  been  dropped,  but  the  number  of 
ballots  counted  corresponded  with  the  num- 
ber of  voters  on  the  poll  list."  It  Is  then  al- 
leged that  thereupon,  on  the  suggestion  of  one 
of  the  parties  Interested  in  the  Citizens'  tlclt- 
et,  the  room  was  cleared,  and  the  challengers 
for  petitioners  expelled,  against  their  protest, 
and  not  readmitted  Into  the  room  until  the 
final  proclamation  of  the  result  by  the  judges, 
whil^  other  parties,  representing  the  Citizens' 
ticket,  were  readmitted;  that  "the  election 
officers  unlawfully  and  fraudulently  withdrew 
from  the  ballots  lawfully  cast  not  less  than 
seven  ballots  cast  for  petitioners,  and  fraud- 
ulently intermingled  with  the  legal  ballots  not 
less  than  seven  ballots  alleged  to  have  been 
foond  on  the  floor,  and  wrongfully  and  fraud- 
ulently cotmted  and  returned  said  ballots  for 
the  respondents."  It  is  further  alleged  that 
the  conduct  of  the  election  as  alleged  was  in 
pursuance  of  a  plan  and  combination  to  bring 
about  the  re-election  of  the  defendants;  that 
all  the  judges  of  the  election  were  selected 
from  the  Citizens'  party  by  the  village  board, 
who  refused  to  allow  any  member  thereon 
f^rom  the  petitioners'  ticket;  that  in  pursuance 
of  said  unlawful  plan  and  combination  about 
50  illegal  voters  were  brought  Into  the  village, 
who  were  allowed  to  vote  the  Citizens'  ticket, 
over  challenges  made  on  behalf  of  petitioners. 
The  answer  admits  that  the  total  number  of 
votes  cast  was  190.  bu*  denies  that  the  Re- 
publican candidates  received  97  and  the  Citi- 
zens' candidates  but  93  of  those  votes,  and  de- 
nies that  the  Republican  candidates  were 
lawfully  elected,  denies  the  charges  of  wrong- 
ful or  fraudulent  conduct  w  the  part  of  the 
election  cfficers,  and  that  any  votes  were 
counted  which  had  not  been  cast,  and  that 
7  ballots  legally  cast  were  removed  and 
destroyed.  It  denies  that  any  fraudulent 
votes  were  cast  for  the  Citizens'  ticket,  and  al- 
leges that  not  less  than  25  illegal  votes  were 
counted  and  returned  for  the  Republican  can- 
didates, which,  if  expuTged  from  the  returns, 
would  show  petitioners  received  that  many 
votes  less  than  were  returned  for  them.  It 
denies  that  "the  count  of  the  ballots  showed 
ninety-seven  votes  for  the  Republican  candi- 
dates and  ninety-three  votes  for  the  Citizens' 
candidates,  but  admits  that  there  were  oae 
hundred  and  ninety  names  on  the  poll  book; 
states  that  the  count  showed  one  hundred  and 
ninety-eight  baUots  cast;  that  one  of  said  bal- 
lots was  found  by  the  Judges  to  be  informal 
and  irregular,  and  was  rejected;  that,  the 
number  of  ballots  still  exceeding  the  number 
of  names  entered  on  the  poll  list,  they  were 
replaced  in  the  box,  the  box  was  closed,  and 
was  shaken,  and  again  opened,  and  tliat  one 
of  the  Judges  drew  out  and  destroyed  seven 
ballots;  and  thereupon,  the  baUots  and  poll 
list  agredng,  the  Judges  counted  the  votes, 
and  announced  the  result  as  provided  by 
law."  It  further  denies  the  allegation  of  the 
petition  as  to  the  finding  of  ballots  upon  the 
floor,  and  alleges,  that  the  Republican  chal- 


lengers were  expelled  from  tbe  room  bet^nse 
of  their  refusal  to  maintain  order.  Tbe  re- 
maining portions  of  the  answer  are  general 
denials  of  the  allegations  of  the  i>etition.  A 
replication  being  filed,  the  cause  was  heard  on 
the  testimony  of  witnesses  introduced  by  tbe 
respective  parties  and  in  open  court 

On  the  6tb  of  September,  1896,  the  court 
entered  its  decision  In  the  case,  finding  tbe 
following  facts:  That  190  ballots  were  cast 
at  the  election,  of  which  97  were  Republican 
and  93  were  Citizens';  that  during  the  count 
7  ballots,  all  marked  for  Uie  Citizens'  can- 
didates, were  picked  up  from  the  floor  of  tbe 
polling  place,  which  had  not  been  legally  cast 
at  the  election,  and  which  the  Judges  wrong- 
fully intermingled  with  those  taken  from  tbe 
ballot  box,  and  counted  and  returned  for  the 
Citizens'  candidates;  that  they  wrongfully 
and  unlawfully  withdrew  from  the  ballots  7 
cast  for  the  Republican  candidates;  that  the 
7. found  on  the  floor  were  not  regularly  cast, 
were  never  in  the  ballot  box,  and  should  not 
have  been  counted;  that  the  returns  of  the 
election  should  have'  shown  97  baUots  for 
each  and  every  Republican  candidate,  and 
93  ballots  for  each  and  every  Citizens'  candi- 
date; also  that  all  the  members  of  the  village 
board,  Including  the  president  and  clerk, 
were  In  sympathy  with  the  Citizens'  party; 
that  the  village  board  wrongfully  and  il- 
legally refused  to  appoint  a  representative 
of  the  Republican  party-  as  a  Judge  or  clerk 
of  election,  and  that  all  the  Judges  and 
clerks  were  members  of  the  Citizens'  party; 
that  during  the  count  of  the  ballots,  and  be- 
fore the  result  was  declared,  the  Republican 
challengers  and  watchers  were  wrongfully 
ejected  from  the  polling  place  upon  the  order 
of  the  election  officers,  and  not  thereafter 
allowed  entrance  into  said  polling  place  dur- 
ing the  count  of  the  ballots.  On  this  finding 
of  fact  It  was  held  that  the  court  was  with- 
out Jurisdiction  to  determine  the  contest  as 
to  the  election  of  village  trustees;  that  a 
majority  of  the  legal  votes  cast  at  said 
election  were  for  C.  J.  Taylor  as  president  of 
the  village  board  and  B.  L.  Mead  as  village 
clerli:,  and  should  have  been  so  counted  and 
returned;  ordering  that  the  petition  be  dis- 
missed for  want  of  jurisdiction  as  to  peti- 
tioners therein  as  candidates  for  village  trus- 
tees, and  declaring  C.  J.  Taylor  duly  elected 
to  the  office  of  president  of  the  board  of 
trustees  and  B.  L.  Mead  to  that  of  village 
clerk.  From  that  order  this  appeal  is  prose- 
cuted, appellees  assigning  cross  errors ,  on 
the  ruling  of  the  court  below  that  it  had  no 
Jurisdiction  to  determine  the  right  of  peti- 
tioners to  the  office  of  village  trustees. 

W.  E.  Thome  and  J.  J.  Cobum,  for  appel- 
lants. J.  T.  BaUey,  R.  C.  Morse,  and  G.  E. 
Plumb,  for  appellees. 

WILKIN,  J.  (after  stating  the  facts).  It  la 
first  objected  that  incompetent  testimony  was 
admitted  a,nA  competent  testimony  extduded 
upon  the  hearing  of  the  case.     We  find  no^ 
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material  error  In  themUngs  of  ttie  court  belovr 
iqMB  titber  of  these  questiong.  If  It  were 
otherwlBe,  and  all  tbat  Is  Insisted  upon  tindor 
these  assignments  of  error  sustained,  the  sub- 
stantial merits  of  the  case  would  not  be  af- 
fected, or  the  result  changed.  The  only  other 
ground  of  reyersal  urged  is  that  the  finding  of 
the  court  below  is  against  the  weight  of  the 
evidence,  and  the  claim  made  under  It  is  that 
the  answer  denying  that  illegal  votes  were 
cast  for  the  defendants,  and  averring  rhat 
fraudulent  and  illegal  votes  were  counted  for 
petitioners,  was  sustained  by  the  proofs.  Each 
of  the  votes  claimed  to  have  been  illegally 
connted  for  the  Republican  ticket  Is  pointed 
out  in  the  argument  of  counsel.  The  objec- 
tion to  most  of  them  is  that  the  voters  were 
not  residents  of  the  village,  and  that  some  of 
them  were  paid  to  vote  that  ticket.  We  have 
examined  the  testimony  relied  upon  to  sus- 
tain this  contention,  and  find,  as  to  a  consid- 
erable number  of  them,  no  satisfactory  evi- 
dence that  they  voted  at  the  election  at  all. 
As  to  others,  the  conclusion  that  they  vot- 
ed for  petitioners  Is  based  on  mere  infer- 
ence <a  conjecture.  On  the  other  band,  peti- 
tioners introduced  evidence  in  support  of 
their  allegation  that  some  50  persons,  brought 
into  the  village  for  that  purpose,  fraudulently 
and  illegally  voted  for  the  defendants.  There 
is  evidence  tending  to  show  that  men  were 
induced  to  gain  a  fictitious  residence  in  the 
village  for  the  purpose  of  voting  at  this  elec- 
tion, and  that  both  parties,  to  at  least  some 
extent,  resorted  to  that  unlawful  and  repre- 
hensible method  of  gaining  votes;  but  it  can- 
not be  definitely  determined  how  many,  if 
any,  ballots  should  have  been  thrown  out  for 
that  reason.  The  finding  below  is  to  the  ef- 
fect that  all  the  ballots  actually  cast  were  le- 
gal, and  this,  we  think,  was  as  favorable  to 
the  defendants  as  they  could  reasonably  ask 
under  the  evidence.  It  cannot,  we  think,  be 
seriously  contended  that,  when  aU  the  testi- 
mony bearing  on  the  question  is  considered, 
the  allegations  of  the  petitioners  as  to  Illegal 
votes  are  not  as  fully  sustained  as  those  of 
the  answer.  Manifestly  the  right  of  petition- 
ers Tyler  and  Mead  to  the  ofilces  to  which 
they  were  declared  elected  by  the  county 
court  was  based  upon  the  fraudulent  and  ille- 
gal conduct  of  the  election  board  in  counting 
seven  ballots  for  the  Citizens'  ticket  which 
were  not  voted,  and  destroying  a  like  nnmber 
actually  cast  for  petitioners;  and  that  its  or- 
der on  that  grotmd  is  fully  sustained  by  the 
evidence  cannot  be  questioned.  It  is  over- 
whelmingly established  by  the  testimony  that 
Immediately  after  the  polls  were  closed  all 
the  ballots  were  taken  out  of  the  box  by  the 
Judges,  and  placed  on  the  table  at  which  the 
ofiicers  of  the  election  sat  They  were  then 
counted,  and  the  whole  found  to  be  190,  which 
corresponded  with  the  whole  number  of  votes 
cast  as  shown  by  the  poll  book.  They  were 
then  divided,  stlU  remaining  on  the  table,  and 
those  cast  for  each  party  placed  In  separate 
piles,  and  counted  as  they  were  divided. 


That  this  count  showed  97  ballots  for  each  of 
the  candidates  on  the  Republican  tidcet  and 
but  93  for  each  of  those  candidates  on  the 
Citizens'  ticket  is  proven  beyond  all  reason- 
able doubt.  It  is  also  clearly  established  that. 
Just  as  the  last  ballot  was  being  counted,  a 
bystander,  having  no  right  there,  so  far  as  the 
proof  shows,  called  attention  to  the  fact  that 
certain  ballots  were  upon  the  floor.  There  is 
no  direct  proof  of  the  fact,  but  the  circum- 
stances strongly  Indicate  that  he,  or  some  one 
acting  with  him,  In  the  interest  of  the  Citi- 
sens'  ticket,  at  that  moment  secretly  dropped 
them  near  the  table.  At  least  there  is  no 
pretense  of  direct  proof  that  they  fell  from 
the  ballot  box  or  table.  The  Judges  took  up 
those  ballots,  which  they  say  were  8  in  num- 
ber, and,  after  excluding  from  the  room  the 
Republican  challengers  who  objected  to  their 
being  counted  (which  exclusion  they  dalm 
was  on  account  of  disorderly  conduct),  and, 
calling  in  a  representative  of  the  defendant  J. 
M.  Foley,  who  they  pretend  was  village  attor- 
ney, but  who  does  not  himself  say  so,  and  ad- 
mits he  was  there  solely  in  the  interest  of 
Foley,  and  consulting  with  him,  put  the  bal- 
lots taken  from  the  floor  in  the  box  with  the 
190  already  counted,  and,  as  they  would  have 
the  court  believe,  after  thoroughly  shaking 
them  up,  drew  out  and  destroyed  7  ballots, 
leaving  in  the  box  190,  the  whole  nnmber  vot- 
ed as  shown  by  the  poll  book.  These  they 
counted,  declaring  the  result  to  be  100  votes 
for  each  of  the  candidates  on  the  Citizens' 
ticket,  and  but  90  for  each  of  those  on  the  Re- 
publican ticket.  It  will  be  seen  from  the 
foregoing  statement  that  defendants,  by  their 
answer,  admit  there  were  but  190  votes  cast, 
as  shown  by  the  poll  book,  but  claim  the  count 
shewed  198.  They  do  not  deny  the  allega- 
tion of  the  petition  that  7  of  that  198,  all  pur- 
porting to  be  votes  for  the  Citizens'  ticket, 
were  taken  from  the  floor  after  the  whole 
number  taken  from  the  box  had  been  found  to 
correspond  with  the  poll  book.  By  their  own 
answer,  and  the  undenied  allegations  of  the 
petition,  folly  sustained  by  the  proof,  they 
are  driven  to  the  flimsy  pretext,  without  a 
particle  of  evidence  to  support  it,  that  In  tak- 
ing the  ballots  from  the  box  in  the  first  place 
8  tickets,  all  being  for  the  Citizens'  candi- 
dates, accidentally  fell  upon  the  floor,  unno- 
ticed by  them  until  their  attention  was  called 
to  It  by  a  third  party,  and  the  still  more  unrea- 
sonable contention  that,  upon  those  ballots 
being  placed  in  the  box  with  190  others,  and 
thoroughly  shaken  up,  7  were  honestly  and 
impartially  withdrawn  and  destroyed,  all  of 
which  happened  to  be  for  the  candidates  on 
the  Republican  ticket  To  ask  an  impartial 
mind  to  believe  that  these  remarkable  coinci- 
dents were  the  result  of  mere  accident  and  In 
no  way  brought  about  by  collusion  and  fraud, 
is  an  affront  to  common  understanding.  The 
only  excuse  that  Is  offered  for  the  conclusion 
that  the  ballots  picked  up  from  the  floor  had 
been  regularly  voted  and  placed  in  the  box  Is 
the  fact  that  they  were  properly  Indorsed  on 
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the  ba<±,  and  that  tbe  number  left,  deducted 
from  the  whole  number  received,  Indicated 
that  198  had  been  voted.  How  and  where  the 
blank  ballots  were  kept,  what  effort.  If  any, 
was  made  to  prevent  their  being  wrongfolly 
talten,  is  in  no  way  explained.  In  view  of  the 
clear,  convincing  proof  that  this  election 
board  was  organized  in  the  interest  of  the 
Bo-caUed  "Citizens' "  ticket,  that  no  repre- 
sentative of  the  other  ticket  was  permitted  a 
place  upon  It,  together  with  the  admitted 
careless,  not  to  say  criminal,  conduct  of 
the  judges  in  canvassing  the  votes,  it  is  not 
an  unreasonable  presumption  that  some  one 
either  willfully  or  through  negligence  per- 
mitted those  who  discovered  the  ballots  on 
tbe  floor  to  get  possession  of  the  blanks  with 
which  to  commit  the  forgery  and  consum- 
mate a  gross  fraud.  Especially  is  this  true 
since  np  reasonable  explanation  is  attempted 
as  to  how  all  these  ballots  were  voted,  and  no 
record  of  them  kept  by  the  clerk.  The  most 
that  either  of  the  judges  could  say  was  that 
they  concluded  it  may  have  happened  at  a 
time  when  there  was  a  considerable  number 
of  votes  being  cast  That  it  did  so  happen 
there  is  no  evidence  whatever.  The  clerks  do 
not  testify  to  any  fact  tending  in  the  slightest 
degree  to  show  that  they  did  not  correctly 
keep  the  poll  book. 

As  to  the  assignment  of  cross  errors,  we 
think  the  coimty  court  properly  held  that  it 
was  without  jurisdiction  to  determine  the 
right  of  the  contestants  to  the  offices  of  village 
trustees.  Section  6,  art.  3,  of  the  cities  and 
village  act  (chapter  24,  Rev.  St)  provides  that 
"tbe  city  council  shaU  be  judge  of  the  elec- 
tion and  qualification  of  its  own  members." 
Under  that  section  we  have  held  that  county 
courts  have  no  jurisdiction  to  hear  the  contest 
of  an  election  In  respect  to  the  office  of  al- 
derman, and  for  the  reason  that  such  juris- 
diction is  conferred  upon  the  city  council. 
Linegar  v.  Rittenhouse,  94  111.  208,  and  cases 
cited.  By  section  8,  art  11,  of  the  same  chap- 
ter, relating  to  the  organization  of  villages,  It 
is  provided  that  the  village  board,  when  or- 
ganized, shall  be  considered  in  law  a  body 
corporate  and  poUtlc,  "by  the  name  and  style 

of  the  'Village  of ,' "  and  "possess  all 

other  powers  as  a  corporation  in  this  act  con- 
ferred upon  cities  not  exceeding  five  thousand 
inhabitants,  except  as  herein  otherwise  ex- 
pressly provided;  and  wherever  the  words 
'city  council'  or  'mayor'  occur  in  this  act  the 
same  shall  be  held  to  apply  to  the  trustees  and 
president  of  such  village,  so  far  as  the  same 
may  be  applicable."  And  the  next  section 
also  provides  that  the  president  of  the  board 
of  trustees  shall  perform  the  duties  and  exer- 
cise the  powers  conferred  upon  the  mayor  of 
a  city  not  exceeding  5,000  inhabitants,  "and 
the  trustees  shall  perform  the  duties  and  exer- 
cise all  the  powers  conferred  upon  aldermen 
in  cities,  and  the  president  and  board  of  trus- 
tees may  exercise  the  same  powers  conferred 
upon  the  mayor  and  city  council  of  cities  not 
exceeding  five  thousand  inhabitants,  and  pass 


ordinances  in  like  manner."  These  provi- 
sions of  the  statute  give  the  same  rig^t  to  a 
village  board  to  pass  iq>on  the  qualifications 
of  its  members  as  is  conferred  by  section  6, 
supra,  upon  a  city  council.  Whether  the  pro- 
vision is  a  wise  one  or  not,  we  are  not  au- 
thorized to  determine.  On  the  whole  record 
we  think  the  Judgment  of  the  county  oonrt 
should  be  affirmed.    Affirmed. 


asi  111.  60) 

THOMAS  et  aL  v.  MILLER  et  al. 

(Supreme  Court  of  lUmois.     March  28,  1896.) 

Wills — Conbtkuotion — Nature  of  Estatb— P«a 
Stikpbs  or  pbr  Capita. 

1.  Under  Rev.  St  c.  30, 1 13,  providing  that 
a  devise  of  lands  shall  be  deemed  a  fee-simple  es- 
tate of  inheritance,  thoogh  other  words  hereto- 
fore necessary  to  transfer  sndi  estate  be  not  add- 
ed, provided  "a  less  estate  be  not  limited  by 
express  words  or  •  •  •  by  constmction  or  oper- 
ation of  law,"  a  devise  "unto  my  son  J.  the  res- 
idue of  my  estate,  Ijoth  real  and  personal;  •  •  • 
and,  in  case  of  his  death  without  living  heirs  of 
liis  own,  the  whole  shall  then  revert  to  my  heirs; 
but,  should  he  have  heirs  of  his  own  body  at  his 
decease,  they  shall  share  equaily  with  the  rest 
of  my  lieire,  — vests  only  a  life  estate  in  J. 

2.  Under  a  devise  of  testator's  residuary  es- 
tate to  his  son,  "and,  in  case  of  his  death  with- 
out living  heirs  of  his  own,  the  whole  shall  then 
revert  to  my  heirs;  but  should  he  have  beiis  of 
his  own  body  at  his  decease,  they  shall  share 
equally  with  the  rest  of  my  heirs," — the  whole 
estate,  on  the  decease  of  testator's  son,  passes 
to  the  general  heiis  of  testator  then  living,  ac- 
cording to  the  law  of  descent  and  distribution  io 
cases  of  intestacv,  per  stirpes. 

Appeal  from  circuit  court,  Peoria  county; 
T.  M.  Shaw,  Judge. 

Bill  by  Dlelsie  Thomas  and  others  against 
Gideon  Mlllv  and  others  for  partition,  and 
for  tbe  assignment  of  dower.  Each  of  the 
parties  to  the  record  appeals,  except  defend- 
ant Phoebe  Thomas,  who  defaulted;  and  ap- 
I)ellees  assign  cross  errors.    Affirmed. 

This  was  a  biU  brought  by  the  appellants, 
the  widow,  children,  and  administratrix  of 
John  A.  Thomas,  deceased,  for  the  assign- 
ment of  dower  and  partition  of  "E.  ^  S.  E. 
qr.  Sec.  31,  10  N.,  7  B  of  4th  P.  M.,"  which 
John  A.  Thomas,  deceased,  acquired  by  pur- 
chase; and  also  the  "northwest  quarter  of 
section  eight  {Si";  also  "fifty-five  ^5)  acres 
of  the  southwest  quarter  of  section  five  (5), 
Iieing  that  part  lying  south  of  the  Peoria  and 
EnozvUle  road";  and  also  the  "southeast 
quarter  of  the  southeast  quarter  of  section 
sixteen  (16),"— cUl  in  township  9  N.,  range  7  B. 
of  the  fourth  P.  M.,  In  Peoria  county,  to 
which  it  Is  claimed  by  the  biU  that  John  A. 
Thomas,  deceased,  acquired  title  in  fee  sim- 
ple by  devise  from  his  father,  Gideon  Thorns 
as,  deceased.  Answers  were  filed  to  the  orig- 
inal bill,  and  the  cause  was  referred  to  the 
master.  The  evidence  was  taken,  and  the 
master  filed  his  report  to  which  api)eUant8 
filed  exceptions.  Before  tbe  cause  was 
'brought  to  a  hearing  a  cross  bill  was  filed,  al- 
leging that  John  A.  Thomas,  deceased,  was 
executor  of  the   will  of  his  father,   Gideon 
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Thomtug,  deceased,  and  praying  f w  an  ac- 
conntlng  as  snch  execntor,  and  seddng  to 
charge  the  estate  of  John  A.  Thomas,  deceas- 
ed, with  certain  personal  property  which  had 
come  to  bis  hands  as  snch  executor.  An  an- 
swer was  filed  to  the  cross  blU.  There  was 
a  reference  to  the  master,  and  a  report  of  the 
master,  charging  the  estate  of  John  A.  Thom- 
as, deceased,  with  $1,680.97,  received  as  exec- 
ntor of  the  will  of  Qldecm  Thomas,  deceased, 
and  refusing  to  charge  the  estate  of  John  A. 
Thomas,  deceased,  with  an  item  of  $3,500 
claimed  to  the  cross  bill.  To  -this  report  of 
the  master  on  the  cross  bill,  appellants  filed 
exceptions  as  to  the  findings  as  to  the  liabil- 
ity of  the  estate  of  John  A.  Thomas,  deceas- 
ed, for  the  item  of  $1,680.97;  and  appellees 
filed  exceptions  to  the  findings  as  to  the  $3,- 
600  item  claimed.  A  hearing  was  had,  and 
the  conrt  below  orermled  all  the  exceptions 
filed  to  both  reports,  and  rendered  a  decree  In 
conformity  with  the  *wo  reports  of  the  mas- 
ter. Each  of  the  parties  to  the  record,  ex- 
cept Phoebe  Thomas,  prayed  an  appeal,  and 
app^ees  assign  cross  errors. 

John  A.  Thomas  qualified  as  executor  onda 
the  will  of  his  father,  and  letters  testamen- 
tary were  issued  to  him.  From  the  personal 
property  he  paid  all  the  debts  and  legacies. 
Edrlck  T.  Thomas  returned  from  Oregon  In 
1861,  and  John  A.  Thomas,  as  execntor,  paid 
him,  In  addition  to  the  $1|000  legacy,  ^,500, 
In  satisfaction  of  his  right  to  maintenance 
during  his  life,  as  proTlded  In  the  fourth 
clause  of  the  will,  and  he  took  credit  for  this 
payment  in  his  account  as  executor.  The 
right  to  a  credit  for  this  sum  Is  disputed. 
The  accounts  of  John  A.  Thomas  as  executor, 
filed  In  the  county  court,  show  that  after  pay- 
ing all  debts  and  legacies,  and  the  $3,500  to 
Edrtck  T.  Thomas,  there  still  remained  $1,- 
680.97  in  his  hands  as  executor,  for  which 
sum  the  decree  in  this  case  charges  his  ad- 
ministratrix. John  A.  Thomas,  the  residuary 
legatee,  was  the  youngest  son  of  Gideon 
Thomas.  He  was  married  a  short  time  be- 
fore the  will  was  executed.' and  died  Intestate 
In  1894,  leaving  Dielsie  Thomas,  his  widow, 
who  was  appointed  administratrix  of  her  hus- 
band's estate,  and  Charles  V.  Thomas,  Fan- 
nie Lattin,  Homer  Thomas,  Lanren  Thomas, 
Lncy  A.  Thomas,  Etta  F.  Thomas,  and  Bert- 
rand  Thomas,  his  children  and  only  heirs,  sur- 
viving, who  are  all  Joined  as  complainants  In 
the  original  bill,  and  as  defendants  In  the 
cross  bill. 

W.  T.  Whiting,  for  appellants.  Dan.  F. 
Raum,  Isaac  C.  Edwards,  and  Sheen  &  Gray, 
for  appellees. 

CRAIG,  a  J.  (after  stating  the  facts). 
There  is  no  controversy  over  the  80-acre  tract 
of  land  which  John  A.  Thomas  acquired  by 
purchase.  The  controversy  in  the  circuit 
court  and  In  this  court  is  In  regard  to  the  con- 
struction of  the  will  of  Oldeon  Thomas,  de- 
ceased. In  1856  Gideon  Thomas,  a  farmer  of 
V  .43M.s.no.9— 64 


Peoria  coonty.  then  66  years  old,  owning  a 
farm  of  2S5  acres  of  land,  and  a  large  amount 
of  iwrsonal  property,  executed  his  wilL  In 
1861  he  died  seised  of  the  farm  and  personal 
property  valued  at  $12,000.  On  the  21st  day 
of  March,  1861,  the  wUl  of  the  deceased  was 
admitted  to  probate  In  the  county  court  of 
Peoria  county.  It  was  as  follows:  "First.  I 
will  that  all  my  Just  debts  be  fully  paid  and 
discharged.  Second.  I  do  hereby  give  and 
bequeath  unto  my  eldest  son,  Obed  Severance 
Thomas,  on  his  return  from  the  territory  of 
Oregon,  the  sum  of  one  hundred  dollars. 
Third.  I  do  hereby  give  and  bequeath  unto 
my  daughter  Lucy  Jessup,  Intermarried  with 
John  Jeaeap,  the  sum  of  one  thousand  dollars, 
to  be  laid  oat  for  her  sole  use  and  benefit  by 
my  executors  hereinafter  named,  for  and  dar- 
ing her  lifetime;  said  executors  having  the 
power  to  reinvest  the  same,  under  and  by  the 
direction  of  her,  the  said  Lucy  Jessup,  during 
her  lifetime;  and  at  her  decease  the  same  and 
the  profits  thereof,  In  whatever  shape  it  may 
be,  shall  descend  to  her  heirs  alone.  Fourth. 
I  hereby  give  and  bequeath  to  my  son  Edrick 
T.  Thomas  the  sum  of  one  thousand  dollars; 
also  his  maintenance,  when  he  shall  return 
from  Oregon,  during  his  life.  Fifth.  I  here- 
by give  and  bequeath  unto  my  daughter 
Louisa  M.  Hopkins,  intermarried  with  Aaron 
Hopkins,  one  thousand  dollars.  Sixth.  I  do 
hereby  give  and  bequeath  unto  my  son  John 
A.  Thomas  the  residue  of  my  estate,  both  real 
and  personal,  after  the  above  and  foregoing 
devises;  and.  In  case  of  his  death  without  liv- 
ing heirs  of  his  own,  the  whole  shall  then  re- 
vert to  my  heirs.  Bnt,  should  he  have  hdirs 
of  his  own  body  at  his  decease,  they  shall 
share  equally  with  the  rest  of  my  heirs.  Sev- 
enth. I  do  hereby  appoint  and  constitute  my 
S(X1  John  A.  Thomas  and  Henry  Childs  my 
executors,  to  carry  out  the  provisions  of  this 
my  last  will  and  testament,  and  revoke  all 
former  wills  by  me  made." 

We  fully  conpur  with  counsel,  that,  In  the 
construction  at  a  will,  the  intention  of  the 
testator,  if  not  inconsistent  with  the  rules  of 
law,  shall  govern,  and  the  Intention  is  to  be 
determined  from  the  entire  will,  all  of  Its 
provisions  taken  together;  and  the  intention, 
in  the  absence  of  latent  ambiguity,  must  be 
determined  from  the  language  of  the  will 
alone.  Adopting  the  above  rule  of  construc- 
tion, the  question  to  be  determined  In  this 
case  is  what  the  testator  intended  by  the 
sixth  clause  of  his  will,  which  reads  as  fol- 
lows: "I  do  hereby  give  and  bequeath  unto 
my  son  John  A.  Thomas  the  residue  of  my 
estate,  both  real  and  personal,  after  the 
above  and  foregoing  devises;  and,  in  case  of 
his  death  without  living  heirs  of  his  own,  the 
whole  shall  then  revert  to  my  heirs.  But, 
should  he  have  heirs  of  his  own  body  at  his 
decease,  they  shall  share  equally  with  the 
rest  of  my  heirs."  It  is  claimed  In  the  argu- 
ment that  the  word  "estate,"  used  by  the  tes- 
tator. Is  a  comprehensive  term,  and  that  a 
proper  construction  of  the  word,  as   used. 
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■wonld  carry  the  fee.  At  common  law  the 
usual  mode  of  devising  property  In  fee  simple 
was  by  giving  the  property  to  the  devisee, 
his  heirs  and  assigns,  forever;  but  "to  him 
and  his  heirs"  is  all  that  is  technically  re- 
quired. 2  Redf.  Wills,  p.  326.  A  devise  to 
a  certain  person,  omitting  the  word  "heirs," 
■would  not,  at  common  law,  carry  the  fee. 
But  when  a  person,  in  framing  his  will,  used 
the  word  "estate,"  and  devised  his  estate, 
a  broader  construction  was  given;  and  it  tias 
been  held  in  many  cases  that,  where  the  word 
"estate"  Is  used  by  the  testator,  it  will,  in 
the  absence  of  qualifying  language,  pass  the 
fee.  In  Tracy  v.  Kilbom,  3  Cush.  557,  the 
terms  of  the  devise  were  as  follows:  "I  give 
and  bequeath  to  my  beloved  wife,  Clarissa 
Ohlttendon,  all  my  estate,  both  real  and  per- 
sonal, for  her  own  use  and  benetit,  reserving 
only  sufficient  to  pay  my  debts."  The  ques- 
tion arose  whether  the  wife  took  an  estate 
In  fee,  the  word  "heirs"  having  been  omitted; 
and  the  court  held  that  by  the  use  of  the 
word  "estate,"  without  words  of  limitation, 
a  fee  was  given  The  same  rule  was  laid 
down  In  Godfrey  v.  Humphrey,  18  Pick.  537. 
In  the  decision  of  the  case,  Shaw,  C.  J.,  said: 
"It  has  long  been  held  that  the  devise  of  all 
a  man's  estate,  where  there  are  not  words  to 
control  or  restrain  its  operation,  shall  be  con- 
strued, not  merely  to  mean  his  lands,  but  the 
quantity  of  Interest  which  he  has  in  them, 
so  as  to  pass  an  estate  of  Inheritance,  if  he 
has  one.  Carter  v.  Homer,  4  Mod.  89."  See, 
also,  Jackson  v.  Robins,  16  Johns.  586,  where 
the  same  rule  is  laid  down;  3  Qreenl.  Cruise, 
Real  Prop.  c.  11.  §{  31-37.  But  the  common- 
law  rule  requiring  the  use  of  the  word  "heir" 
In  a  devise  for  the  purpose  of  passing  a  fee 
has  been  changed  by  section  13i  c.  30,  of  our 
statute  entltle<1  "Conveyances,"  which  stat- 
ute provides  that  "every  estate  in  lands 
which  shall  be  granted,  conveyed  or  devised, 
although  other  words  heretofore  necessary 
to  transfer  an  estate  of  inheritance  be  not 
added,  shall  be  deemed  a  fee  simple  estate  of 
inheritance,  if  a  less  estate  be  not  limited 
by  express  words,  or  do  not  appear  to  have 
been  granted,  conveyed  or  devised  by  con- 
struction or  operation  of  law.  •  •  •"  Un- 
der this  statute  a  devise  of  property  to  A., 
omitting  the  word  "heirs,"  unless  restricted 
or  qoalifled  by  the  language  in  the  wOl, 
would  be  sufficient  to  pass  an  estate  in  fee. 
If,  theref<»«.  It  be  conceded  that  under  the 
common  law  the  use  of  the  word  "estate"  in 
a.  win  has  a  broader  and  more  comprehensive 
meaning  than  If  the  testator  should  use  the 
words  "property  or  lands,"  still  the  use  of 
the  word  "estate"  in  a  devise  under  our  stat- 
ute cannot  be  regarded  as  having  any  spe- 
cial bearing  on  the  question  whether  the  tes- 
tator intended  to  devise  a  fee,  or  a  less  es- 
tate. If  the  testatni  had  devised  to  his  son 
John  A.  Thomas  the  residue  of  bis  estate  aft- 
er the  payment  of  the  specific  legacies  named 
in  the  win.  without  any  qualifications  what- 
-ever,  no  question  could  arise  In  regard-  to  the 


devisee  taking  a  fee  under  the  wllL  In  otU- 
er  woirds,  if  the  testator,  in  drafting  the  sixth 
clause  of  the  will,  had  stopped  with  the 
word  "devises,"  In  the  fourth  line,  and  added 
nothing  more,  John  A.  Thomas  would  have 
taken  a  fee.  Hie  difficulty  in  tliis  case  does 
not  grow  oat  of  what  construction  shall  be 
placed  on  the  word  "estate"  in  the  first  part 
of  clause  6,  but  the  difficulty  arises  from  the 
qualification  following  the  word  "devises,"  in 
the  last  part  0(f  the  sixth  provision  of  the 
will  In  Giles  V.  Anslow,  128  111.  193,  21  N. 
E.  225,  the  will  was  as  follows:  "To  my 
wife,  Mary  Anslow,  I  give  and  bequeath  all 
of  which  I  die  possessed,  both  real  and  per- 
sonal, •  •  •  and  I  do  hereby  appoint 
her,  my  wife,  sole  executor.  •  •  *  It 
is  further  my  will  that,  in  case  ot  the  death 
of  my  wife  before  the  settlement  of  my  es- 
tate, that  my  property  erf  which  I  die  pos- 
sessed simll  be  equally  divided  between  my 
two  nephews  [naming  them}."  In  passing 
upon  the  question,  what  estate  passed  to  the 
wife  under  the  broad  language  of  the  will? 
the  terms  of  the  will,  devising  all  the  estate 
of  the  testator,  real  and  personal,  were  disre- 
garded, and  the  thirteenth  section  of  the  con- 
veyance act  was  cited,  and  it  was  there  said: 
"Under  this  statute  the  first  clause  of  the  will 
before  us  is  clearly  sufficient  to  invest  the 
widow  with  an  absolute  estate  In  fee,  and 
we  must  hold  that  she  took  such  an  estate, 
unless  the  subsequent  clauses  of  the  will 
show  a  contrary  intention.  The  intention  of 
the  testator,  which  must  govern.  Is  to  be  as- 
certained from  the  whole  wUl.  If  It  was 
Intended  that  a  less  estate  should  be  taken 
by  the  wife  it  Is  wholly  immaterial  in  what 
part  of  the  will  the  intention  is  manifested." 
In  Walker  v.  Prichard,  121  111.  221,  12  N.  B. 
336,  where  the  question  arose  whether  a  fee 
or  life  estate  passed  under  a  will,  where  the 
word  "heirs"  was  omitted,  it  was  held  that  at 
common  law  the  language  of  the  will  <Hi]y 
gave  a  life  estate  in  the  lands;  but,  in  the 
opinion,  section  13  of  the  conveyance  act  is 
set  out,  which  changed  the  common  law,  and 
it  is  there  said:  "So  it  is  a  question  of  con- 
struction, from  the  entire  instrument,  what 
estate  is  given.  In  the  absence  of  limiting 
mc  qualifying  words,  it  is  a  fee,  but  with 
such  words  the  instrument  is  to  be  construed 
so  as  to  give  effect  to  the  Intention  of  the  tes- 
tator, as  manifested  by  the  phraseology  of 
the  entire  Instrument;  and  hence  arbitrary 
rules  of  common  law,  applicable  to  cases 
where,  before  the  enactment  of  the  statute, 
a  fee  was  clearly  technically  given,  are  not 
pertinent,  for  In  these  cases  there  Is  no  ques- 
tion. In  the  first  Instance,  what  estate  is  giv- 
en, but  it  is,— a  fee  being  given,— what  ef- 
fect have  subsequent  limitations,  etc?  Here, 
there  being  words  of  qualification  and  restric- 
tion, they  are,  under  the  statute,  to  be  con- 
sidered In  determining,  in  the  first  instance, 
whether  a  life  estate  or  a  fee  was  Intended." 
But  it  is  claimed  in  the  argument  that  the 
language,  "and,  in  case  of  his  death  without 
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living  heirs  of  his  own,  the  whole  shall  then 
revert  to  my  heM;  but,  should  he  have  heirs 
of  his  own  body  at  his  decease,  they  shall 
share  equally  with  the  rest  of  my  heirs,"  con- 
tained In  the  sixth  clanse,  shows  that  the  in- 
tention of  the  testator  was  that  the  gift  over 
was  in  substitution  of  the  primary  gift,  in  the 
event  of  his  son's  death  in  the  lifetime  of  the 
testator.  We  are  unable  to  concur  in  that 
construction.  There  Is  nothing  in  the  lan- 
guage of  the  sixth  clause  which  will  sustain 
that  view.  Indeed,  no  such  construction  can 
be  given  to  clause  6  of  the  will  without  add- 
ing thereto  the  word&,  "during  the  life  of  the 
testator,"  or  other  language  of  similar  Im- 
port; and  we  are  aware  of  no  authority  which 
would  authorize  the  courts.  In  construing  the 
will,  to  add  anything  to  any  of  Its  provisions. 
The  words,  "and,  in  case  of  his  death  with- 
out living  heirs  of  his  own,  the  whole  shall 
revert  to  my  heirs,"  when  given  their  natural 
meaning,  can  only  be  construed'  as  referring 
to  death  at  any  time.  There  are  two,  and 
only  two,  contingencies  named  In  the  sixth 
clause  of  the  will:  One  is  death  without  liv- 
ing heirs  of  his  own,  and  the  other  is  death 
with  living  heirs  of  his  body.  Nothing  what- 
ever is  said  In  the  wiU  In  regard  to  the  time 
of  the  death  of  John  A.  Thomas.  In  O'Ma- 
boney  t.  Burdett,  12  Moak,  £ng.  B.  22.  the 
will  of  James  Brooke'  contained  the  following 
clanse:  "I  bequeath  to  my  sister  Grace 
L'Estrange  •  •  •  the  sum  of  £1.000  In  the 
3%  per  cent  Irish  stock,  for  her  life,  and  aft- 
er her  death  to  her  daughter  OraceL'Estrange. 
If  my  niece  should  die  unmarried,  or  without 
children,  the  £1,000  I  here  will  to  revert  to  my 
nephew  Col.  Henry  L'Estrange."  The  court 
of  appeal  in  chancery  >ln  Ireland  declared 
that  the  bequeet  of  £1,000  to  Grace  L'Es- 
trange (Grace  O'Mahoney)  was  defeasible  In 
the  event  of  her  dying  unmarried  or  without 
children  at  any  time.  On  appeal  this  ruling 
was  approved,  and  in  the  decision  Lord 
Cairns,  among  other  things,  said:  "In  the 
absence  of  any  authority  to  the  contrary,  I 
should  entertain  no  doubt  that  the  decision  of 
the  court  of  appeal  in  chancery  in  Ireland 
was  In  accordance  with  the  true  Interpreta- 
tion of  the  will.  A  bequest  to  A.,  and,  if  he 
shall  die  without  children,  to  B.,  is,  accord- 
ing to  the  ordinary  and  liberal  meaalng  of 
the  words,  an  absolute  gift  to  A,  defeasible 
by  an  executory  gift  over  in  the  event  of  A. 
dying  at  any  time  under  the  circumstances  In- 
dicated, namely,  unmarried  or  without  chil- 
dren. And,  in  like  manner,  a  bequest  to  X. 
for  life,  w4th  remainder  to  A.,  and.  If  A.  die 
unmarried  or  without  children,  to  B.,  is,  ac- 
cording to  the  ordinary  and  literal  meaning  of 
the  words,  an  executory  gift  over,  defeating 
the  absolute  interest  of  A.  in  the  event  of  A. 
dying  at  any  time  unmarried  or  without  chil- 
dren. •  •  •  The  direction  that  if  the  niece 
should  die  unmarried,  or  without  children, 
the  thousand  pounds  is  to  revert  to  my  neph- 
ew C<d.  Henry  L'Estrange,'  api>ear8  to  in- 
dicate that  the  legacy  waa  to  come  back,  or 


come  away  from  the  uSece,  after  she  had  heldr 
the  possession  and  enjoyment  of  it,  rather 
than  to  imply  that  the  only  state  of  dicum- 
stances  under  which  Colonel  Henry  L'Es- 
trange could  take  would  be  a  state  of  circum- 
stances under  which  the  niece  would  have- 
had  no  enjoyment  of  the  legacy  at  all.  In 
other  words,  the  beneSt  intended  for  the- 
nephew  appears  to  me  to  be  introduced 
through  the  medium  of  an  executory  limita- 
tion over  after  enjoyment  by  a  previous  taker,, 
and  not  as  an  alternative  gift,  to  take  effect. 
If  at  all,  before  the  period  of  enjoyment  com- 
mences." In  the  case  under  consideration,  If 
John  A.  Thomas  died  without  leaving  heirs  of 
his  body,  the  estate  was  to  revert,  or,  as  said 
In  the  case  cited,  was  to  come  back,  or  come- 
away  from  the  son  John  A.  This  could  not 
be  if  the  death  intended  was  to  occur,  aa 
claimed  by  coimsel  for  appellants,  during  the- 
llfetlme  of  the  testator,  as  there  would  be,  in 
that  event,  no  estate  In  his  handa  to  come 
back  or  come  away.  How  could  the  estate- 
revert,  or  come  away  from  John  A.  Thomas, 
if  It  had  never  gone  to  him?  And  It  could 
not  go  to  him  until  the  death  of  the  testator. 
But,  without  extending  the  discussion,  we- 
think  it  Is  plain  that  under  the  sixth  clause  of 
the  will  the  testator  Intended  to  give  hls- 
son  John  A.  Thomas  a  Ufe  estate,  with  limita- 
tion over,  upon  the  death  of  John  A.,  to  the 
heirs  of  the  testator  then  living.  See  Johnsoni 
V.  Johnson,  88  lU.  569. 

The  circuit  court,  in  its  decree,  found  that 
under  the  sixth  clause  of  the  will  of  Gideon- 
Thomas,  deceased,  John  A.  Thomas  took  a 
life  estate  in  the  residue  of  the  estate  of  sa'ld 
Gideon  Thomas,  deceased,  and  upon  the  death 
of  said  John  A.  Thomas  the  remainder  then 
vested  in  the  heirs  of  said  Gideon  Thomas,  de- 
ceased, living  at  the  time  of  the  death  of  said 
John  A.  Thomas,  deceased,  per  stirpes.  We 
regard  this  finding  as  correct.  Indeed,  under- 
a  ptopei  construction  of  the  will,  no  other  re- 
sult could  be  reached. 

Lucy  Jessup,  a  daughter  of  the  testator- 
Gideon  Thomas,  In  1863  executed  a  deed  to- 
John  A.  Thomas,  In  which  she  and  her  bus- 
band  undertook  to  convey  her  interest  in  the- 
lands  of  which  Gideon  Thomas  died  seised  to- 
John  A.  Thomas.  This  deed  contained  cov- 
enants of  title  and  warranty,  and  it  was 
claimed  on  the  trial  that  the  interest  of  one  of 
the  chfildren  and  heirs  at  law  of  Gideon. 
Thomas  passed  by  the  conveyance.  Lucy 
Jessup,  the  grantor  in  the  deed,  died  in  1886. 
At  the  time  the  deed  was  made  she  had  no 
title  to  the  land,  and  up  to  the  time  of  her- 
death  she  acquired  no  title;  hence  nothing 
passed  by  the  deed.  Upon  the  death  of  John: 
A.  Thomas,  In  18M,  the  title  to  the  land  be- 
came vested  in  the  three  heirs  of  Gideon. 
Thomas.  Lucy  Jessup  was  not  livlag,  and 
was  not  an  heir,  but  her  children  were,  and 
the  title  {Missed  to  them.  Another  deed  or 
deeds  were  made,  under  similar  circumstan- 
ces, before  the  life  estate  had  been  terminat- 
ed and  the  remainder  vested,  but  it  will  not 
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be  necessary  to  refer  to  them  In  detail.  Fw 
the  reasons  heretofore  stated,  nothing  passed 
by  snch  deeds. 

It  will  be  observed  that  the  oourt  held  the 
remainder  of  the  estate  vested  In  the  heirs  of 
Gideon  Thomas  living  at  the  death  of  John 
A.  Thomas,  per  stirpes.  That  holding  Is  f  nlly 
sustained  by  KeUey  v.  Vlgas,  112  IlL  242. 
There  the  will  required  the  remainder  of  the 
estate  to  be  divided  equally  among  the  heirs 
of  the  deceased.  The  testator  left  one  daugh- 
ter, and  four  grandchildren  of  a  deceased  son, 
and  it  was  held  that  they  took  per  stirpes.  It 
is  there  said:  "The  word  'heir,'  it  is  held, 
when  uncontrolled  by  the  context,  designates 
the  person  appointed  by  law  to  succeed  to 
the  estate  in  question,  as  In  case  of  Intes- 
tacy, and  BO  the  authorities  seem  to  hold. 
Who  are  heirs  of  a  deceased  iMraon  is  deter- 
ndned  and  declared  by  statute,  and  the 
quantity  each  shall  take,  as  heir,  is  also  fix- 
ed. Observing  these  rules  of  construction.  It 
would  seem  the  residue  of  the  estate  of  the 
testator  should  be  divided  in  accordance  with 
the  provisions  of  the  statutes  as  in  cases  of 
Intestacy.  That  being  so,  the  heir  at  law  in 
this  case  would  take  the  remainder  of  testa- 
tor's property  per  stirpes,  and  not  per  capita." 
See,  also,  Henry  y.  Thomas,  118  Xnd.  23,  20 
N.  E.  519.  The  master  In  chancery  found,  and 
so  reported,  that,  after  the  payment  of  all 
debts  and  legacies,  there  remained  in  the 
hands  of  John  A.  Thomas,  as  executor,  $1,- 
680.97.  The  court  required  the  administrator 
of  the  estate  of  John  A.  Thomas  to  account 
for  and  pay  this  sum  to  the  heirs  of  Gideon 
Thomas.  Under  the  will  of  Gideon  Thomas, 
deceased,  the  personal  estate  passed  to  his 
heirs  in  like  manner  as  the  real  estate,  and  we 
perceive  no  objection  to  the  decree  as  to  the 
sum  of  money. 

The  fourth  provision  of  the  will  provides 
that  Mrick  T.  Thomas,  upon  his  return  from 
Oregon,  should  have  a  maintenance  out  of  the 
estate.  The  executor  paid  a  certain  definite 
sum,  as  cumulative,  amounting  to  $350  per 
annum,  which  was  approved  by  the  court 
We  perceive  no  error  In  this  part  of  the  de- 
cree. The  sum  paid  was  reasonable,  and 
there  was  no  such  departure  by  the  executor 
from  the  requirements  of  the  will  as  to  re- 
quire his  estate  to  refund  this  money,  which 
seems  to  have  been  honestly  and  fairly  paid 
out.  The  decree  of  the  circuit  court  will  be 
affirmed.   Affirmed. 
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SICKLES  V,  HBROLD. 

(Oonrt  of  Appeals  of  New  York.     April  28, 

1896.) 

Banks  ANt>  Bankihg — Deposits— Dbmand — Wher 
NBCEsaART— What  Ck>NSTiTUTES — Intbkbst. 

1.  A  noD  interest  drawini;  deposit  does  not 
become  dne  until  demand,  in  the  absence  of  cir- 
cumstances rendering  demand  unnecessary. 

2.  The  insolyency  of  a  banking  corporation 
will  not  be  inferred  from  the  appomtment  of  a 


temporary  receiver  pending  an  action  for  Its 
dissolntion,  instituted  by  the  saperintendent  of 
banlcing  without  the  consent  of  the  bank  officers, 
80  as  to  excuse  demand  on  the  part  of  tlie  depoai- 
tois. 

S.  In  an  action  by  the  temporary  receiver 
of  a  bank  against  a  depositor  on  a  note  payable 
to  the  bank,  the  interposing  of  a  counterdaim, 
in  which  it  la  sought  to  have  the  amount  of  de- 
fendant's non  interest  drawing  deposit  applied  as 
a  set-off,  is  equivalent  to  a  demand,  and  m  allow-' 
ing  such  set-off  defendant  will  be  entitled  to  in- 
terest on  his  deposit  from  the  time  liis  answer 
was  served.     86  N.  Y.  Supp.  488,  reversed. 

Appeal  from  common  pleas  of  New  Y(wk 
dty  and  county,  general  term. 

Action  by  David  B.  Siddes,  as  temporaij 
receiver  of  the  Harlem  Kiver  Bank,  against 
George  Herold  on  a  note  for  $5,000  pay- 
able  to  the  order  of  the  bank  on  demand.  A 
Judgment  for  plaintiff,  entered  on  the  deci- 
sion of  the  Jndge  without  a  jury,  for  $3,- 
624.61,  waa  affirmed  by  the  oourt  of  common 
pleas  (36  N.  Y.  Supp.  488),  and  from  sucb 
Judgment,  and  from  an  order  denying  de- 
fendant's motion  to  oon^ct  the  same  by  re> 
dndng  the  amount  of  interest  allowed  there- 
in, defendant  appeals.     Modified. 

Gbarles  E.  Hughes,  for  appellant  Geocge 
M.  Madiellar,  for  respondeat. 

HAI6HT,  J.  Tbls  acti<m  was  brought  to 
recover  the  amount  of  a  promissory  note. 
In  November,  1893,  the  chief  examiner  of 
the  banking  department  investigated  the 
condition  of  the  Harlem  River  Bank.  He 
objected  to  certain  securities  which  he  found 
among  its  assets,  and  required  the  directors 
to  make  good  the  amount  which  he  deemed 
the  capital  had  been  impaired.  Tbe  defend- 
ant was  a  stockholder  and  one  ot  the  direct- 
ors of  the  bank.  He  gave  the  note  in  salt 
in  order  that  the  bank  might  continue  busi- 
ness. The  note,  with  others  executed  by 
the  directors  of  the  bank,  was  received  and 
placed  in  Its  vault  The  bank  was  permit- 
ted by  the  superintendent  to  continue  its 
business  until  the  26th  day  of  April,  1894, 
at  which  time  he  took  possession,  and  closed 
Its  doors.  An  action  was  then  brought  for 
its  dissolution  and  liquidation,  and  priding 
such  action  the  plainUfiC  was  appointed  tem- 
porary receiver  and  subsequently  brought 
this  action.  The  defendant,  in  his  answer, 
by  way  of  counterclaim,  asked  to  have  the 
amount  on  deposit  in  the  bank,  to  his  credit 
offset  as  against  any  amount  that  might  be 
found  due  and  owing  by  him  upon  the  note. 
We  are  quite  content  with  the  disposition  of 
the  case  made  below,  for  the  reasons  stated 
by  Daly,  O.  J.,  except  as  to  the  question  of 
interest  The  deposit  standing  to  the  credit 
of  the  defendant  did  not  draw  Interest  and 
such  deposit  did  not  become  due  until  de- 
mand, unless  circumstances  arose  which  ren- 
dered a  demand  uimecessary,  such  as  the  ac- 
tual insolvency  of  the  banlc,  or  its  refusal  to 
pay.  This  case  is  distinguishable  from  one 
In  which  tbe  officers  of  the  bank  voluntarily 
dose  its  doors  and  refuse  to  continue  Its 
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bustnesa,  or  trom  one  where  there  has  been 
an  adjudication  that  the  bank  was  Insolvent 
Here  the  superintendent  of  the  banking  de- 
partment took  possession  of  the  bank,  and 
caused  the  action  to  be  Instituted  In  which 
the  plaintiff  was  appointed  receiver.  The 
officers  of  the  bank  do  not  appear  to  have 
in  any  manner  consented.  Insolvency  Is 
neither  admitted  nor  proven.  It  Is  the  chief 
question  to  be  determined  by  the  trial  In 
that  action.  In  case  It  should  turn  out  that 
the  bank  was  solvent,  and  that  the  superin- 
tendent lmproi>erIy  took  possession,  It  might 
be  InequitaUe  to  Impose  upon  the  stockhold- 
ers the  liability  to  pay  Interest  upon  all  of 
the  deposits.  We  think,  therefore,  that,  in 
the  absence  of  proof  of  or  an  admission  of 
Insolvency  on  the  part  of  the  <^cers.  It  will 
not  be  Inferred  from  the  mere  appointment 
of  a  temporary  receiver  pending  the  trial  so 
as  to  excuse  a  demand.  The  bringing  of 
an  action,  however,  is  in  effect  a  demand, 
and  the  interposing  of  a  counterclaim  by 
way  of  answer  by  analogy  is  of  the  same 
effect.  It  consequently  appears  to  us  that 
when  the  defendant  served  his  answer  ask- 
ing to  have  the  amount  of  deposit  standing 
to  his  credit  applied, as  a  set-off  against  the 
plaintiff's  claim,  that  that  should  be  treated 
as  a  demand,  and  that  he  should  be  allowed 
interest  thereon  from  that  date.  The  judg- 
ment should  be  modified  accordingly,  and, 
as  so  modified,  affirmed,  without  costs  of 
this  appeal  to  either  party.  All  concur. 
Judgment  accordingly. 


(149  lU.  S17) 
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(Genrt  of  Appeals  of  New  York.     April  28, 
1896.) 

&0MICIDB  —  IK8ANITT  A8  DsrSNgE  —  EVIDENCE  OF 

INSANITT— EXPBKT  TbSTIMONT — Ck>NV8HSATION 

WITH  DsrERbART  —  laSTRDCTIGNB. 

1.  In  an  indictment  for  mnrdir  of  defend- 
ant's wife,  where  it  api>eared  that,  for  several 
tnonths  before  the  homicide,  defendant  had  been 
subject  to  the  delusion  that  his  wife  was  trying 
to  kill  him,  it  wa«  error  not  to  permit  defend- 
ant's witnesses,  after  testifying  as  to  conversa- 
tions with  defendant  regarding  his  delusions, 
to  testify,  also,  as  to  what  defendant  liad  said 
regarding  his  wife. 

2.  Where  questions  intended  to  elicit  ma- 
terial testimony  are,  as  pat  to  the  witness,  lead- 
ing in  form,  they  should  not  be  excluded,  nnder  a 
general  objection,  which  does  not  specify  the 
grounds  of  objection. 

3.  Where,  under  the  defense  of  insanity,  a 
witness  who  had  testified  to  defendant's  delu- 
sions had  also  testified  that  he  was  a  piiysician, 
and  had  prescribed  for  defendant,  it  was  prejudi- 
cial error  for  the  court,  as  comment  upon  a  state- 
ment made  afterwards  by  another  witness,  to 
say  that  there  liad  been  no  testimony  by  a  physi- 
cian on  the  subject  of  defendant's  delusions;  such 
comment  tending  to  lessen  the  weight  of  the  tes- 
timony Of  the  first  witness  with  the  jury. 

4.  Where  the  defense  was  insanity,  com- 
mencing some  months  before  the  homicide,  and 
continmng  up  to  the  time  of  trial,  an  expert 
physician,  who  had  examined  defendant  in  pris- 
on, should  have  been  allowed  to  testis  as  to  the 
conversation  he  had  with  defendant;   the  jury 


being  entitled  to  the  facts  npon  which  the  physi- 
cian>  opinions  were  based. 

5.  Where  the  sole  defense  was  insanity,  an 
instruction  that,  to  establish  a  defense  on  the 
gronnd  of  insanity,  it  must  be  clearly  proved 
that,  at  the  time  of  committing  the  act,  the  party 
accused  was  latxHring  under  a  defect  of  reason 
from  disease  of  the  mind,  is  erroneous,  in  that  it 
is  calculated  to  mislead  the  jury  as  to  the  evi- 
dence necessary  to  put  the  burden  of  proof  as  to 
sanity  on  the  prosecntion,  and  as  to  the  effect  of 
a  reasonable  doubt,  regarding  defendant's  sanity, 
which  may  be  created  in  the  minds  of  the  jury. 

Appeal  from  court  of  general  sessions.  New 
York  county. 

Vincenzo  Nino  was  convicted  of  murder  in 
the  first  degree,  and  appealed.     Reversed. 

Amos  H.  Evans,  for  appellant.  John  D. 
Lindsay,  for  respondmt. 

BARTLETT,  J.  The  defendant  lias  been 
convicted  of  UUing  bis  wife,  and  now  rests 
under  sentence  of  death.  The  material  facts 
in  this  case  may  be  very  briefly  stated.  The 
defendant  is  an  illiterate  Italian  barber,  of  a 
low  order  of  intelligence,  who  was  married 
to  the  deceased.  In  this  country,  some  8  or 
10  years  prior  to  the  homicide,  and  has  re- 
sided here  ever  since,  either  in  the  city  of 
New  York  or  the  city  of  Brooklyn.  At  the 
time  of  the  tragedy  the  defendant  lived,  with 
his  wife  and  two  children,  the  latter  aged  S 
and  8  years,  respectlv^y,  at  No.  55  Baxter 
street.  In  the  city  of  New  York.  On  the  19th 
of  February,  1895,  at  about  6  o'clock  in  the 
morning,  the  defendant  was  found  by  some 
of  his  nelghb<M«  in  the  bouse,  sitting  on  a 
lounge,  In  his  outer  or  living  room,  a  razor 
in  bis  band,  and  Ills  children  beside  blm, 
with  nothing  on  but  his  shirt,  which  was 
covered  with  blood.  There  was  also  blood 
on  the  faces  of  tbe  children.  The  police 
were  summoned,  and  an  ofilcer  asked  the  de- 
fendant where  his  wife  was,  and  he  replied 
she  was  dead  in  tbe  oUier  room.  Tbe  de- 
ceased was  found  in  the  bedroom,  partly 
<dothed,  sitting  on  the  floor  in  one  comer, 
dead.  Her  throat  had  been  cut,  and  an  ex- 
amination of  the  body  revealed  a  number  of 
stabs  and  wounds.  The  defendant  admitted, 
wben  questioned  by  the  officer,  that  he  had 
killed  his  wife,  and,  when  asked  why  he  had 
committed  the  deed,  stated  that  she  bad  put 
bugs  in  his  ears,  poison  in  his  coffee,  tried  to 
kill  him,  and  contemplated  going  away  with, 
as  be  expressed  it,  "a  bigger  man  worth  ten 
thousand  dollars."  The  only  eyewitness  of 
the  homicide  was  the  son  of  the  defendant, 
Baptisto  Nino,  aged  8  years,  who  was  per- 
mitted by  the  court  to  give  his  evidence,  not 
under  oath,  as  provided  by  section  392  of  the 
Code  of  Criminal  Procedure.  Tbe  child  tes- 
tified that  his  father  killed  the  deceased  in 
his  presence.  The  defendant  being  poor,  and 
unable  to  take  charge  of  his  own  case,  the 
court  assigned  him  counsel,  who  have  dis- 
charged the  duty  imposed  upon  them  with 
fidelity  and  ability,  interposing  the  sole  de- 
fense of  insanity. 

It  was  claimed,  on  behalf  of  the  defend* 
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ant,  tbat  be  was  Insane  at  least  four  months 
prior  to  the  homicide,  and  that  his  m«ital 
malady  bad  continued,  without  interruption, 
except  a  marked  Increase  In  Tiolence  of  man- 
Ifestatlona,  up  to  the  time  of  the  trial.  The 
theory  of  the  defense  was  that  the  defendant 
existed  In  a  delusional  state,— that  is,  bis 
mind  entertained  false  Ideas  about  various 
things;  that  be  was  dominated  and  impelled 
by  insane  delusions,  which  led  him  to  believe 
that  his  wtfe  was  seeking  his  life,  and  con- 
templating an  elopement  with  a  man  of  high- 
er social  and  financial  standing  than  that  of 
her  husband.  It  was  In  support  of  this  the- 
ory of  deluslMial  insanity  that  all  the  evi- 
dence of  the  defense  was  offered,  and  this 
fact  is  to  be  kept  in  mind  in  considering  the 
assignments  of  legal  error  now  submitted  for 
our  consideration.  The  evidence  of  the  de- 
fense is  uncontradicted  to  the  effect  that  a 
great  change  came  over  the  defendant  a  few 
months  before  the  homicide,  and  that  he  ap- 
peared to  be  haunted  and  pursued  by  delu- 
sions, suspicions,  and  fears;  that  his  phys- 
ical appearance  greatly  changed;  and  that 
he  abandoned  work  for  the  alleged  reason 
that  his  wife  had  tied  his  hands,  and  was  ex- 
erting over  him  an  influence  tbat  prevented 
him  from  working.  As  one  witness  stated, 
"He  said  his  wife  had  done  the  thlug  to 
him."  The  witnesses  were  of  a  low  order  of 
intelligence,  and  their  testimony  was  given 
by  the  aid  of  an  Interpreter,  and  It  can  only 
be  inferred  what  this  statement  means;  but, 
from  various  Incidents  in  the  record,  it  Is 
reasonably  apparent  that  the  form  of  defend- 
ant's delusion  In  this  connection  was  the  be- 
lief that  his  wife  exerted  over  him  some  ma- 
lign power  or  spell  that  controlled  and  in- 
fluenced him  against  his  will.  Without  quot- 
ing from  the  evidence  in  detail,  It  was  proven 
that  this  defendant,  from  about  four  months 
prior  to  the  homicide  up  to  the  day  before, 
had  represented  to  a  number  of  people  that 
his  wife  had  placed  bugs  in  his  ears  for  the 
purpose  of  making  him  lU  and  of  killing  blm; 
that  she  had  sucked  blood  from  his  ear  while 
be  slept;  that  she  had  placed  blood  and  wa- 
ter in  his  body;  that  she  had  tied  his  hands, 
and  prevented  blm  from  working;  tbat  she 
had  placed  blood  upon  the  stove  In  order  tbat 
he  might  die  by  that  blood;  and  that  she  had 
rei)eatedly  tried  to  polscm  him.  It  also  ap- 
peared that  the  defendant  carried  about  with 
him  a  bottle  of  kerosene,  from  which  he 
drank  small  quantities  from  time  to  time, 
in  order  to  overcome  the  effect,  as  he  ex- 
plained, of  the  water  that  his  wife  had 
placed  In  bis  body,  and  be  would  also  put 
some  of  the  oil  upon  a  doth,  and  place  it  In 
his  ears,  for  the  purjKise  of  getting  rid  of  the 
bugs  which  his  wife  had  deposited  tbere  dur- 
ing bis  sleep. 

We  have  bad  our  attention  called  to  a 
large  number  of  exceptions  which,  defend- 
ant's coxmsel  Insist,  present  legal  error,  and 
call  for  a  reversal  of  this  Judgment.  After 
an  examination  of  the  record,  we  have  reach- 


ed the  conclusion  that  some  of  these  excep- 
tions disclose  reversible  error,  and  we  will 
now  point  out  those  upon  which  we  rest  this 
decision.  There  are  a  number  of  exceptions 
to  the  refusal  of  the  learned  recorder  to  ad- 
mit evidence  offered  la  support  of  the  theory 
of  insane  delusions.  They  are  all  of  a  simllar 
character,  and  may  be  considered  together. 
The  wife  of  defendant's  brother  was  on  the 
stand,  and  testified  at  length  on  this  subject 
of  delusions,  and  to  conversations  she  had 
with  defendant  on  various  occasions,  from 
four  months  prior  to  the  homicide  to  a  day  or 
two  before  that  event.  After  she  had  to 
some  extent  exhausted  her  recollection,  she 
was  asked  by  defendant's  counsel:  "Did  be 
say  anything  about  kerosene?"  This  was  ob- 
jected to  generally,  and  objection  sustained. 
Witness  then  testified  that  defendant  used  to 
wet  his  forehead  and  temples  with  kerosene, 
and  she  was  asked:  "Did  you  see  him  have  a 
handkerchief  7"  This  was  also  ruled  out  un- 
der a  general  objection.  The  witness  then 
swore  she  had  an  Interview  with  defendant 
two  days  before  the  homicide,  and  she  was 
asked:  "Did  he  say  anything  about  his  wife?" 
"Did  you  see  him  have  the  kerosene  bottle 
at  that  time?"  "Did  he  say  anything  about 
the  bedbugs  In  his  head  at  tbat  time?"  To 
all  of  these  questions  a  general  objection  was 
InteriK>sed  and  sustained.  The  fvltness  then 
came  to  an  Interview  the  day  before  the  trage- 
dy, and  the  same  questions,  substantially, 
were  asked,  and  ruled  out  on  general  objec- 
tions. After  all  these  rulings  had  been  made, 
the  court  stated  that  they  were  based  upon 
the  ground  that  the  questions  were  leading. 
It  was  competent  for  the  learned  district  at- 
torney to  waive  this  particular  form  of  objec- 
tion, and  he  did  so  by  falling  to  state  any 
ground  on  which  he  rested  bis  objections  be- 
fore the  ruling  of  the  court  We  are,  how- 
ever, of  the  opinion  that  these  questions  were 
not,  under  the  circumstances,  leading,  and  the 
witness  should  have  been  permitted  to  answer 
them.  The  interviews  of  the  defendant  with 
this  witness  were  of  the  highest  Importance, 
and  everything  that  he  said  which  was  calcu- 
lated to  shed  light  on  his  mental  condition  was 
most  material.  The  error  here  committed 
was  vital,  and  calculated  to  greatly  prejudice 
the  rights  of  the  defendant  It  is  impossible 
to  say  that  the  excluded  evidence  would  not 
have  benefited  the  defendant,  especially  when 
It  Is  remembered  that  one  of  the  rejected 
questions  called  for  anything  he  might  have 
said  to  the  witness  in  regard  to  his  wife. 

The  next  ground  of  error  is  found  In  the 
course  of  the  examination  of  Dr.  Charles  L. 
Dana,  an  insanity  expert,  placed  on  the  stand 
by  the  defendant.  The  witness  had  been  ask- 
ed, in  substance,  whether  the  defendant  might 
not  be  simulating  Insanity,  and  the  witness 
went  on  to  state  that  he  understood  the  delu- 
sions had  been  testified  to  by  defenda&t*B 
physician  and  other  witnesses.  The  district 
attorney  then  said:  "Not  by  a  physician,  bat 
a  man  who  kept  a  dispensary,— a  druggist," 
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The  witness  then  started  In  to  complete  his 
answer  to  the  pending  qnestlon,  when  the 
court  interrupted,  and  said:  "There  has  been 
no  testimony  of  a  physician  on  the  snbject" 
The  record  at  tliat  time  contained  the  evi- 
dence of  Dr.  Eilisio  Marlni,  a  witness  for  the 
defense,  who  testified,  among  other  things, 
tliat  be  was  a  physician;  ttiat  he  liad  practi- 
ced in  the  city  of  New  Yorlr  for  about  10 
years,  and  that  the  defendant  called  upon 
him  professionally  atx>ut  22  days  before  the 
homicide,  and  again  about  3  days  later.  The 
doctor  swore  the  defendant  complained  of 
feeling  something  in  his  head,  feeling  dizzy, 
and  on  one  occasion  brought  him  a  bug  in  a 
pap^,  saying  he  had  found  it  in  ills  ear  that 
morning;  then  said,  "Gire  me  something  for 
my  head."  On  another  occBSi<m  the  defend- 
ant Ijrought  the  doctor  a  piece  of  paper  with 
some  aniline  wrapped  up  in  it,  and,  when  ask- 
ed by  the  doctor  wttat  it  was,  said:  "I've 
brought  this  out  from  my  ear.  It  was  blood 
sucked  from  my  ear."  The  doctor  also  swears 
that  he  prescribed  for  the  patient.  The  de- 
fendant's Bister-inrlaw  had  also  testified  tliat, 
when  defendant  came  to  her  house  in  Brook- 
lyn, shortly  before  the  homicide,  he  tiad  some- 
thing in  a  paper  which  he  said  was  blood, 
and  tliat  he  had  shown  it  to  Dr.  Marini,  "be- 
cause the  doctor  might  act  as  a  witness  in 
oonnectlon  with  that  blood."  In  view  of  this 
state  of  the  record,  and  the  rltal  materiality 
Df  this  evidence  as  tending  to  prove  the  de- 
fense of  insane  delusions,  the  defendant  was 
«ntitled  to  have  the  statement  of  his  physi- 
'dan  presented  to  the  Jury,  with  whatever 
added  weight  it  might  receive  In  their  minds 
by  reason  of  its  professional  source;  and  the 
declaration  of  the  court,  in  the  presence  of  the 
Jury,  that  there  had  been  no  testimony  of  a 
physician  on  the  subject  was  prejudicial  er- 
tor. 

We  now  come  to  the  consideration  of  the 
most  important  exception  in  the  case  r^at- 
Ing  to  the  exclusion  of  evidence.  Dr.  Charles 
-H.  Chetwood  was  sworn  as  a  witness  for  the 
deffflise.  He  was  an  expert  on  insanity,  and 
1>hysician  in  the  Tombs  Prison.  Dr.  Chet- 
wood and  Dr.  Dana  were  associated  as  ex- 
■perts  for  the  defendant  in  this  case.  Dr. 
•Chetwood  had  made  an  independent  examina- 
tion of  the  defendant  while  he  was  confined 
In  the  Tombs,  and  before  the  trial,  in  order 
to  determine  the  question  of  ills  sanity,  and 
iater  he  made  a  Joint  examination  of  the  de- 
fendant with  Dr.  Dana,  having  in  view  the 
same  object  When  Dr.  Chetwood  was  on 
the  stand,  defendant's  counsel  was  not  per- 
mitted to  prove  by  him  the  conversations  he 
Iiad  with  the  defendant  in  the  course  ot  his 
professional  examinations  to  test  his  mental 
condition.  He  was  allowed  to  prove  nearly 
^11  else  that  occurred  at  these  Interviews,  but 
the  conversations  were  repeatedly  and  com- 
pletely excluded.  It  is  not  necessary  to  refer 
to  the  questions  separately  which  raise  this 
point.  Such  questions  were  asked  as:  "Please 
state  what  that  conversation  was."     "What 


did  you  say  to  him  r'  "Was  that  an  Intelligent 
conversation?"  "What  did  he  say  to  you, 
doctor^  The  district  attorney  objected  to 
these  and  similar  questions  as  Incompetent, 
immaterial,  and  on  the  ground  that  the  con- 
versation is  not  evidence.  We  think  these 
conversations  were  competent,  and  their  ex- 
clusion reversible  error.  All  that  this  defend- 
ant said  and  did  during  these  several  exam- 
inations by  the  experts  was  competent,  as 
bearing  upon  his  mental  condition  at  the  time 
he  was  examined.  It  is  quite  true  that  the 
declarations  of  a  defendant  to  an  expert  on 
insanity,  as  to  past  transactions  and  evoits, 
are  not  competent  evidence  to  determine  his 
mental  condition  at  some  time  previous  to  the 
examination.  People  v.  Hawkins,  109  N.  Y. 
408,  17  N.  B.  371;  People  v.  Strait,  148  N.  Y. 
566,  42  N.  B.  1045.  We  have  no  such  situa- 
tion presented  here.  This  is  not  the  case  of  a 
man  claimed  to  be  Insane  at  the  time  of  the 
homicide,  and  admitted  to  have  been  sane 
ever  since.  This  is  a  case  where  it  was  as- 
serted that  the  defendant  had  been  continu- 
ously Insane  from  a  period  of  four  months  be- 
fore the  killing  up  to  the  time  of  trial.  The 
examination  of  the  experts  was  directed  to  his 
maital  condition  at  the  time  they  saw  him; 
and  from  the  conclusion  they  then  reached, 
and  the  medical  and  other  facts  proved,  they 
would  be  competent  to  give,  on  the  trial,  an 
opinion  as  to  Ills  sanity  or  insanity  at  the 
time  of  the  homicide.  The  Jury  are  entitled 
to  the  facts  on  which  an  Insanity  expert  bases 
ills  opinion,  and  when  those  facts  are  the  re- 
sult of  his  own  interviews  with  the  defend- 
ant. It  is  not  only  competent,  but  necessary, 
that  they  should  be  laid  before  the  Jury. 
In  a  Massachusetts  case  the  court  says:  "Ju- 
ries arc  to  Judge  of  facts;  and,  although  the 
opinions  of  professional  gentlemen  on  facts 
submitted  to  them  have  Justly  great  weight 
attached  to  them,  yet  they  are  not  to  be  re- 
ceived as  evidence,  unless  predicated  upon 
facts  testified  either  by  them  or  by  others." 
Dickinson  v.  Barber,  0  Mass.  225.  These  gen- 
eral principles  are  elementary.  The  Jury  are 
entitled  to  all  the  facts  on  which  the  expert 
bases  his  opinion.  If  he  answers  a  hypo- 
thetical question,  the  facts  therein  set  forth 
have  been  proved  on  the  trial.  If  he  rests  his 
answers  on  facts  and  knowledge  be  has  ac- 
quired hims^f,  he  must  Impart  them  to  the 
Jury.  The  following  are  a  few  of  the  cases 
bearing  on  the  gen«'al  question:  People  v. 
Wood,  126  N.  Y.  249,  27  N.  E.  302;  People  v. 
Lake,  12  N.  Y.  363;  People  v.  Hawkins,  109 
N.  Y.  408,  17  N.  B.  371;  People  v.  Taylor,  138 
N.  Y.  404,  34  N.  E.  275;  Insurance  Co.  v. 
Cotheal,  7  Wend.  72,  78. 

A  further  ground  of  error  Is  found  in  the 
charge  delivered  to  the  Jury,  wherein  the 
court  adopted  the  fcdlowlng  quotation  as  set- 
ting forth  the  law  of  this  state:  "Jurors 
ought  to  be  told,  in  all  cases,  that  every  man 
is  presumed  to  l>e  sane,  and  to  possess  a  suffi- 
cient degree  of  reason  to  be  responsible  for 
his  crimes,  until  the  contrary  be  proved  to 
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tbelr  mtl8factl<m,  and  that,  to  establish  a  de> 
fense  on  the  ground  of  Insanity,  it  must  bs 
clearly  proven  that,  at  the  time  of  the  com- 
mitting of  the  act,  the  party  accused  was  la- 
boring under  such  a  defect  of  reason,  from 
disease  of  the  mind,  as  not  to  Imow  the  na- 
ture and  quality  of  the  act  he  was  doing,  or, 
if  he  did  know  it,  that  he  did  not  know  that 
he  was  doing  what  was  wrong."     If  the  court 
had  been  dealing  only  with  defendant's  bur- 
den of  proof  in  establishing  insanity  as  an  af- 
firmatlTe  defense,  it  would  have  been  error 
to  declare  it  must  be  clearly  proven,  as  a  pre- 
tMnderance  of  etidence  meets  the  legal  n- 
quiremmt;  but  the  court  was  dealing  with 
defendant's  burden  of  proof  in  view  of  the  le- 
gal presumption  of  sanity  which  relieved  the 
district  attorney  from  proving  It  as  a  part  of 
his  prima  facie  case.     This  portion  of  the 
charge  was,  therefore,  calculated  to  mislead 
the  Jury  on  two  very  important  points,  viz. 
the  amount  of  proof  necessary  to  be  given  by 
defendant  to  place  the  district  attorney  under 
the  burden  of  proving  sanity  as  an  Issue  ten- 
dered by  the  indictment,  and  the  effect  of  a 
reasonable  doubt  created  in  the  minds  of  the 
Jury  by  tlie  evidence  as  to  the  insanity  of  de- 
fendant    If  the  defendant  offers  evidence 
tending  to  prove  he  was  Insane  at  the  time  of 
the  homicide,  the  legal  presumption  of  sanity 
Is  rebutted,  and  the  prosecution  must  prove 
sanity    by    a    preponderance    of    evidence. 
Wallfer  v.  People,  88  N.  Y.  88;   O'ConneO  v. 
People,  87  N.  Y.  377.     It  is  also  the  rule  that, 
if  defendant's  evidence  creates,  in  the  minds 
of  the  Jury,  a  reasonable  doubt  as  to  his  sani- 
ty at  the  time  of  the  killing,  the  prosecution 
must  remove  that  doubt  by  a  preponderance 
of  evidence.     Brotherton  v.  People,  75  N.  Y. 
169;   People  v.  McCann,  16  N.  Y.  58.     The 
sole  defense  in  this  case  was  insanity,  and 
it  was  most  Important  that  the  jury  should 
have  been  clearly  instructed  as  to  the  points 
we  have  discussed;   and  general  statements 
tn  the  charge  as  to  burden  of  proof  and  rea- 
sonable doubt  cannot  be  said  to  cure  so  vital 
an  error  as  the  one  now  presented. 

We  have  been  referred  to  various  occurren- 
ces during  the  trial  which,  the  defendant's 
connsel  insists,  if  not  presenting  legal  error, 
must  satisfy  the  court  that  Justice  requires  a 
new  trial  (Code  Cr.  Proc  {  528);  but  we 
think  it  imnecessary  to  consider  them,  as  we 
have  reached  the  conclusion  that,  for  the  rea- 
sons already  stated,  the  Judgm^it  of  convic- 
tion must  be  reversed,  and  a  new  trial  or- 
dered. AH  concur.  Judgment  of  conviction 
reversed. 

(149  N.  T.  807) 

RICKBRSON   T.   HARTFORD  FIRE  INS. 

CO. 

(Court  of  Appeals  of  New  York.    April  28, 

1806.) 

VlHS    IKBDRAHOS— CONSTROOTIOK  O*  POLtOT  — IR- 
TSNT  or  Ck>l(PANT— EVIDENOa  AS  TO  CUSTOM. 

1.  In  an  action  on  a  policy  of  fire  Insorance, 
where  it  appeared  that  the  application  described 


the  propertgr  •■  "160  Hott  street,  occupied  for 
stores  and  dwellings,"  while  the  policy  described 
It  as  "brick  bnild&ig  and  addition,"  and  it  ap* 
peaied  that  in  fact  there  were  two  brick  bnild- 
insa  on  the  lot,— one  in  front,  occnided  as  a  as- 
loon  and  tenement,  with  an  addition ;  and  one  in 
the  rear  occnpied  as  a  furniture  store  and  fac- 
tory, and  connected  with  the  front  bnllding  by  a 
covered  paBsaee, — it  was  error  to  allow  the  man- 
ager of  defendant  company  to  testify  that  when 
he  issued  the  policy  he  intended  it  to  cover  only 
the  front  bnilmng. 

2.  It  was  not  proper  to  allow  the  secretary  of 
another  insurance  company  to  testify  as  to  the 
manner  in  which  he  would  describe  the  buildings 
when  there  was  one  in  front  and  one  in  the  rear 
of  the  same  lot,  there  being  nothing  to  show 
that  such  was  the  general  custom,  or  that  plain- 
tiff knew  of  any  such  custom. 

Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  Martin  L.  Bickerson  against  the 
Hartford  Fire  Insurance  Company,  implead- 
ed with  the  Washington  Life  Insurance  Com- 
pany, to  recover  on  a  policy  of  fire  insurance. 
There  was  Judgmoit  for  defendant  whicli, 
being  affirmed  by  the  general  term  (28  N.  X. 
Supp.  1110),  plaintiff  appealed.     Reversed. 

This  action  was  founded  upon  a  policy  •< 
fire  insurance  issued  to  P.  Sammet  and  J. 
Alexander  by  the  Hartford  Fire  Insurance 
Company,  payable  to  the  Washington  Life 
Insurance  Company  as  mortgagee,  and  as  Its 
interest  might  appear,  uiton  premises  known 
as  "No.  160  Mott  street  in  the  city  of  New 
York."  The  policy  was  dated  February  28, 
1890,  on  which  day  Sammet  and  Alexander 
became  the  owners  of  the  property  Insnred. 
and  gave  a  mortgage  thereon  to  the  Wash- 
ington Life  Insurance  Company  to  secur« 
the  payment  of  517,000,  with  a  covenant  to 
keep  the  buildings  aa  the  premises  insured 
against  loss  by  fire  for  the  benefit  of  said 
mortgagee.  On  the  same  day,  and  through 
the  same  insurance  agency,  two  policies  of 
insurance  were  procured  by  the  mortgagors, 
payable  In  the  first  Instance  to  the  mort- 
gagee, upon  the  property  in  question,  for 
$6,000  each;  one  issued  by  the  Hartford  Fire 
Insurance  Company  and  the  other  by  the 
Qerman-American  Insurance  Company.  On 
the  1st  of  May,  1890,  Sammet  and  Alexan- 
der transferred  the  property  to  the  plaintiff 
by  a  conveyance  which  described  the  prem- 
ises by  metes  and  bounds,  and  also  aa 
<']aiown  and  distinguished  as  number  one 
hundred  and  sixty  Mott  street"  being  the 
same  description  that  there  was  in  the  mort- 
gage. At  the  same  time  both  policies  were 
transferred  to  the  plaintiff,  and  the  change 
of  interest  was  duly  noted,  and  Indorsed 
thereon  by  the  insurance  companies.  The 
trial  of  the  action  was  commenced  before  a 
Jury,  but  at  the  close  of  the  evidence  given 
in  behalf  of  the  plaintiff  the  Jury  was  dis- 
charged under  an  agreement  between  coun- 
sel for  the  respective  parties  that  the  ques- 
tion Involved  was  "purely  a  question  cf 
law."  The  trial  court  found  that  at  the  date 
of  the  Insurance  "there  were  two  buildings 
on  the  lot  known  as  'No.  160  Mott  street 
New  York  City,'  via , «  three^oiy  brick  build 
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fng,  fronting  on  the  street,  twakty-&ve  feet 
wide  by  forty-six  feet  deep, with  an  extension, 
and  a  five-story  brick  building  twenty-fonr 
feet  wide  and  thirty-nine  feet  deep."  On 
the  13th  of  December,  1890,  a  fire  occnrred 
that  Injured  the  three-story  building  to  the 
amount  of  a  few  hundred  dollars,  but  which 
Injured  the  flve-story  buUdlng  to  the  amount 
of  several  thousand  dollars.  The  insurance 
companies  repaired  the  damage  to  the  for- 
mer only,  and  refused  to  pay  any  part  of  the 
damage  to  the  latter.  The  complaint  was 
dismissed  for  the  reason  that  the  policy  did 
not  cover  the  rear  building,  and  that  the  de- 
fendant had  fulfilled  Its  contract  by  repair- 
ing the  damages  to  the  front  building.  From 
the  judgment  of  the  general  term  affirming 
the  judgment  rendered  at  the  drcnlt  the 
plaintiff  appealed  to  this  court 

George  Richards,  for  appellant  William 
D.  Murray,  for  respondent 

VANN,  J.  (after  stating  the  facts).  When 
the  policy  in  question  was  issued,  the  prem- 
ises "l^nown  as  No.  160  Mott  street"  consist' 
ed  of  a  strip  of  land  25  feet  wide,  fronting 
to  the  north  on  said  street,  by  108  feet  deep, 
upon  which  were  certain  erections,  claimed 
by  the  plaintiff  to  have  been  three  connected 
structures,  divided  only  by  interior  partition 
walls  with  openings  between,  but  which  the 
defendant  claims  were  two  separate  and  In- 
dependent buildings.  In  front  was  a  brick 
building,  worth  $5,000,  the  main  part  of 
which  was  three  stories  high,  and  as  wide  as 
the  lot;  but  the  back  part  was  only  two 
stories  high,  and  not  as  wide  as  the  lot  In 
the  rear  was  a  five-story  brick  building, 
worth  $7,000,  of  the  same  width  as  the  lot 
Between  these  two  buildings  was  a  stable, 
one  story  high,  the  front  wall  of  which  was 
the  rear  wall  of  the  front  building,  and  the 
rear  wall  of  whldi  was  the  front  wall  of  the 
rear  bnlldlng.  It  was  covered  with  boards, 
and  boards  were  also  nailed  up  on  the  east 
side.  The  west  wall  was  the  wall  of  the 
building  on  the  next  lot  The  buildings  thus 
formed  a  continuous  structure,  extending 
from  the  street  to  the  rear  line  of  the  lot; 
and,  while  there  was  no  door  between  the 
stable  and  either  buUding  to  the  front  or 
rear  thereof,  there  was  a  window  communi- 
cating with  each.  The  stable  and  the  rear 
part  of  the  frcmt  bnlldlng  were  not  as  wide 
as  the  lot  and  this  left  an  open  space  on  the 
east  side,  known  as  "the  yard."  There  was 
an  arched  passage  or  alley  way  under  the 
east  side  of  the  front  building,  on  the  ground 
floor,  extending  from  Mott  street  to  the  yard, 
with  a  door  therefrom  opening  into  the 
street  The  only  method  of  reaching  the 
rear  building  was  by  entering  this  door,  pass^ 
ing  through  the  alley  way  Into  the  yard, 
and  crossing  over  It  to  the  rear  building, 
which  communicated  with  no  street  except 
Mott  street  and  had  no  outside  door  except 
those  opening  into  the  yard.    The  main  floor 


of  the  front  buUdlng  was  leased  to  one  jf»- 
son,  who  occupied  it  for  a  saloon,  and  the  up> 
per  part  to  another,  who  sublet  It  for  tene- 
ments. The  rear  building  was  leased  and 
occupied  by  one  person,  who  used  the  main 
floor  as  a  salesroom  and  the  upper  floors  for 
storing,  upholstering,  and  varnishing  furni- 
ture. It  had  no  steam  or  other  power  to  run 
machinery,  but  frames  made  elsewhere  were 
flrst  stored  In  the  basement  then  taken  to 
the  upper  floors  to  be  upholstered  and  var- 
nished, and  after  that  brought  down  to  the 
main  floor  for  exhibition  and  sale.  The  most 
of  the  sales  were  made  through  traveling 
agents,  by  means  of  photographs,  but  cus- 
tomers also  came  to  the  salesroom  to  exam- 
ine and  purchase  furniture.  The  stable  was 
used  by  the  tenant  of  the  rear  building.  Wa- 
teivclosets  In  the  back  part  of  the  front  build- 
ing were  used  by  the  tenants  of  both  build- 
ings; but  there  was  no  other  use  In  common 
of  any  other  part  of  the  premises,  except  the 
alley  way,  which  had  a  door  opening  into  the 
saloon,  and  the  tenants  of  the  rear  building 
bad  a  key  to  the  door  opening  from  the  alley 
way  into  Mott  street  There  was  a  continu- 
ous and  Independent  boundary  wall  on  the 
lots  adjoining  to  the  east  and  west  of  the  lot 
in  question,  extending  Its  entire  length,  with- 
out doors,  windows,  or  openings  of  any  kind. 
The  entire  property.  Including  both  build- 
ings, was  known  as  "No.  one  hundred  and 
sixty  Mott  street" 

The  application  for  insurance  was  very 
brl^,  consisting  mainly  of  the  names  of  per- 
sons desiring  insurance,  and  a  description  of 
the  property  to  be  insured  as  "160  Mott"  oc- 
cupied for  "stores  and  dwellings."  The  com- 
pany consulted  Its  Insurance  map  before  is- 
suing the  policy,  and  thns  learned  that  there 
were  two  buildings  upon  the  property,  and 
the  general  location  of  each.  It  also  learned 
the  same  facts  from  the  clerk  who  delivered 
the  application.  The  policy  describes  the 
property  Insured  as  "the  brick  building  and 
additions,  including  gas,  steam  and  water 
pipes,  yard  fixtures,  railings,  stoops  and  side- 
walks in  front  of,  and  all  fixtures  contained  in 
or  attached  thereto,  or  under  sidewalk  there- 
of, situate  No.  160  Mott  street  city  of  New 
York,  occupied  for  stores  and  dwellings. 
Loss,  if  any,  payable  to  the  Washington  Life 
Insurance  Company  of  New  York,  mort- 
gagee." In  attempting  to  analyze  this  de- 
scription, the  first  words  that  attract  atten- 
tion are  "the  brick  building  and  additions." 
The  words  "brick  building"  apply  with  equal 
force  to  the  structure  in  front  and  to  that 
in  the  rear,  while  the  word  "additions"  is 
somewliat  ambiguous,  but  the  use  of  the  plu- 
ral form  is  not  without  significance,  as  it  calls 
for  more  than  one  addition.  "Yard  fixtures" 
apply  to  one  boildlng  as  well  as  to  the  other, 
whUe  *'No.  160  Mott  street"  appUes  to  both, 
and  Is  the  fundamental.  If  not  the  controlling, 
part  of  the  description.  "Stoops"  applies  to 
neither  building,  unless  the  steps  extending 
from  the  yard  to  the  door.enterlnC'  upon  tiM 
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main  floor  of  the  rear  building  are  covered  by 
tbat  word.  "Stores"  apparently  Includes  both 
buildings,  If  a  saloon,  or  a  manufactory  with 
a  salesroom,  can  either  be  properly  called  a 
store.  As  more  than  one  store  la  called  for 
by  the  plnral  form,  unless  both  are  included, 
the  meaning  of  the  term  is  uncertain. 
"Dwellings"  applies  to  the  front  building  on- 
ly, as  no  part  of  the  rear  building  was  used 
as  a  habitation.  We  thus  haye  a  policy  which, 
If  it  had  been  read  before  the  fire  by  a  per- 
son standing  upon  the  premises  and  familiar 
with  the  buildings,  and  the  way  they  were  oc- 
cupied, would  leave  him  in  doubt  whether  the 
property  insured  embraced  all  the  buildings 
or  only  a  part  For  this  ambiguity  the  com- 
pany is  responsible,  because  It  prepared  and 
executed  the  contract,  and  the  language  used 
is  wholly  its  own.  While  it  is  the  duty  of  the 
court  to  so  construe  the  policy  as,  if  possible, 
to  give  effect  to  every  word  used,  If  the  sense 
In  which  they  were  used  is  uncertain  and  the 
meaning  is  ambiguous,  that  meaning  should 
be  given  which  is  most  favorable  to  the  in- 
sured. Herrman  v.  Insurance  Co.,  81  N.  Y. 
184,  188;  Allen  v.  Insurance  Co.,  85  N.  X. 
473,  477;  Kratzenstein  v.  Assmnnce  Co.,  116 
M.  Y.  54,  69,  22  N.  £!.  221;  Marrhi  v.  Stone, 
2  Cow.  806.  Ab  said  by  Mr.  May  in  bis  work 
on  Insurance:  "No  rule,  Ui  the  interpretation 
of  a  policy,  is  more  fully  estabUshed,  or  more 
Imperative  and  controlling,  tlian  that  which 
declares  ttiat  in  all  cases  it  must  be  liberally 
construed  in  favor  of  the  insured,  so  as  not 
to  defeat  without  a  plain  necessity  his  claim 
to  the  indemnity,  which,  in  making  the  inma- 
ance,  it  was  his  object  to  secure.  When  the 
words  are,  without  violence,  susceptible  of 
two  interpretations,  that  which  will  sustain 
his  o^aim  and  cover  the  loss  must,  in  prefer- 
ence, be  adopted."  May,  Ins.  S  175.  The  trial 
court,  however,  resolved  the  doubt  in  favor 
of  the  insurer,  as  it  found  that  the  company 
"Intended  to  insure  and  did  Insure  only  the 
three-story  brlclc  building  situate  on  the  front 
of  the  lot  No.  160  Mott  street  in  the  city  of 
New  Torl£,"  and  that  it  "did  not  intend  to 
Insure,  and  did  not  insure,  the  five-story  brick 
building  situate  on  the  rear  of  the  lot  No. 
160  Mott  street.  New  York  City."  While  this 
was  found,  in  form,  as  a  conclusion  of  law,  it 
embraced  a  question  of  fact  also.  Witnesses 
had  been  called  by  both  sides  to  show  the  sit- 
uation of  the  property,  the  way  it  was  occu- 
pied, and  the  circumstances  surrounding  the 
parties  when  they  made  the  contract.  The 
evidence  permitted  different  inferences  as  to 
what  facts  and  circumstances  were  known 
and  understood  by  the  parties  when  the  policy 
was  issued,  and  their  intention  thus  became, 
to  some  extent,  a  question  of  fact,  dependent 
upon  those  inferences.  Therefore,  when  the 
trial  judge  found  that  the  defendant  intended 
to  Insure  and  did  Insure  the  front  building  on- 
ly, It  decided  a  question  both  of  fact  and  law. 
In  finding  the  fact,  it  is  reasonable  to  pre- 
sume that  he  was  Influenced  by  the  testi- 
mony of  ttte  manager  of  the  defendant  in  re- 


lation to  tbat  subject  He  was  asked,  "When 
your  company  issued  this  policy  on  which 
this  action  is  brought,  which  building  did 
you  intend  to  Insure?"  This  was  objected 
to  as  "incompetent,  irrelevant,  and  Immate- 
rial, and  as  calling  for  a  conclusion,"  but  the 
objection  was  overruled,  and  the  plalnUff 
excepted.  The  witness  answered^  in  sub- 
stance, that  be  intended  to  insure  the  front 
building  only.  He  was  then  asked,  "Did 
you  intend  to  Insure  more  than  one  buildhig?" 
and,  subject  to  the  same  objectioii,  ruling,  and 
exception,  he  answered,  "No."  The  witness 
was  thus  permitted  to  testify  to  the  secret 
operation  of  his  own  mind,  although  it  bad 
not  been  communicated  to  the  other  party  to 
the  contract  He  wrote  the  policy  and  coim- 
tersigned  It  and  in  doing  so  stood  for  the 
company.  Wh^i  the  court  allowed  him  to 
state  his  Intention  in  issuing  tlie  policy,  it 
virtually  permitted  one  party  to  a  written 
agreement  to  state  what  he  meant  by  It 
against  the  objection  of  the  other.  The  writ- 
ing itself  was  the  beat  evidence  of  the  intent 
and  meaning  of  the  company.  As  its  mean- 
ing was  ambiguous,  evidence  was  properly 
received  to  place  the  court  in  the  position  of 
the  parties,  and  enable  It  to  appreciate  the 
force  of  the  words  they  used  in  reducing  the 
contract  to  writing.  Thomas  v.  Scutt,  127 
N.  Y.  141,  27  N.  B.  061.  It  then  became  the 
duty  of  the  court,  sitting  without  a  jury,  to 
decide  what  the  parties,  thus  situated,  meant 
by  the  language  employed.  1  Oreenl.  Ev.  { 
295a.  But  one  party  to  a  written  contract 
cannot  state  how  he  understood  it  when  he 
signed  it  nor  testify  as  to  Its  meaning  or  as 
to  his  intent  Taft  v.  Dickinson,  6  Allen. 
553,  653;  Sewing  Mach.  Co.  v.  Stone,  131 
Mass.  384;  1  Bice,  Bv.  304.  That  would  be 
a  violation  of  the  rule  that  the  writing  ia  the 
best  evidence,  and  would  tend  to  destroy  the 
effect  of  the  promise.  What  the  parties  in- 
tended should  have  t>een  gathered  from  the 
contract  read  in  the  light  of  tiie  circumstan- 
ces surrounding  them  when  they  used  the 
doubtful  words.  Parol  evidence  was  not  ad- 
missible to  show  what  either  party  secretly 
intended,  as  that  would  add  to  or  take  from 
the  writing,  which  is  presumed  to  express 
the  intention  of  both. 

The  secretary  of  the  Niagara  Fire  Insurance 
Company  was  called  by  the  defendant  aa  an 
insurance  expert  and  asked:  "Where  there 
are  two  buildings  on  a  single  lot  one  used  as 
a  dwelling  and  store,  the  other  used  for  aiMne 
manufacturing  purpose,  one  on  the  frcmt  lot 
and  one  on  the  rear,  how  would  you  describe 
In  the  policy  the  building  situate  in  the 
front?"  This  was  objected  to  by  the  plaintiff 
as  incompetent  irrelevant,  and  immaterial, 
but  the  objection  was  overruled,  an  exception 
taken,  and  the  witness  answered,  "Simj;^ 
describe  it  'situate  number  so  and  so  in  the 
street  or  thoroughfare.'  "  He  was  then  aak- 
ed,  "How  would  you  describe  the  building 
situate  in  the  rear?"  and  under  objection  and 
exception  he  answered,  "DeBcril>e  it  aa  alt- 
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nate  in  the  rear  lot"  The  object  of  this  evi- 
dence was  to  show  that  a  custom  prevailed  in 
the  insurance  business  as  to  the  manner  of 
describing  certain  kinds  of  property.  The 
usage  of  a  particular  business,  "when  it  Is 
reasonable,  uniform,  well  settled,  not  In  op- 
position to  fixed  rules  of  law,  not  in  contradic- 
tion of  the  exiH<e6B  terms  of  the  contract,  1b 
deemed  to  form  a  part  of  the  contract,  and  to 
otter  into  the  intention  of  the  parties."  Walls 
▼.  Bailey,  49  N.  Y.  464,  460.  The  custom, 
however,  must  be  shown  to  liaye  been  Icnown 
to  the  parties  when  the  contract  was  made,  or 
to  have  been  so  generally  known  as  to  raise  a 
presumption  that  they  had  It  in  mind  at  that 
time.  Howard  v.  Insurance  Co.,  100  Mass. 
384,  880;  Oabay  v.  Uoyd,  3  Bam.  &  C.  793; 
Bllven  V.  Screw  Co.,  23  How.  420,  431;  Barn- 
ard V.  KeUogg,  10  Wall.  383;  May,  Ins.  {  179; 
Amonld,  Ins.  65;  Starkie,  Bv.  637;  2  Pars. 
Omt  S41.  No  evidence  was  given  to  show 
that  the  allied  usage  was  general,  or  even 
that  it  prevailed  in  a  particular  locality,  or 
that  the  plaintiff  or  his  assignors  had  any 
knowledge  of  It.  As  the  questions  object- 
ed to  did  not  call  for  what  the  witness  had 
done,  or  had  seen  done,  but  what  he  would 
do,  they  were  not  competent  to  establish 
a  custom.  Usage  Is  a  matter  of  fact,  not  of 
opinion,  and  must  be  shown  by  those  who 
have  observed  the  method  of  transacting  the 
particular  kind  of  business  as  conducted  by 
themselves  and  others.  Mills  v.  Hallodc,  2 
Edw.  Ch.  652;  Haskins  v.  Warren,  115  Mass. 
514,  535;  Bank  v.  Swain,  29  Md.  483,  498;  Gary 
V.  Meagher,  33  Ala.  630;  2  Rice,  Ev.  f  840. 
But  even  on  the  assumption  that  a  custom 
existed,  neither  the  plaintiff  nor  his  pred- 
ecessors were  bound  by  it,  because  it  was 
not  shown  to  have  been  generally  Imown, 
or  that  It  was  known  to  either  of  them.  As 
was  said  by  this  court  in  Harris  v.  Turn- 
bridge,  83  N.  Y.  92,  100,  "a  custom  or  usage 
which  binds  the  parties  to  a  contract  does 
so  only  upon  the  principle  either  that  they 
have  knowledge  of  its  existence  or  that  it  Is 
so  general  that  they  must  be  supposed  to 
have  contracted  with  reference  to  It."  We 
think  that  the  evidence  above  referred  to  was 
improperly  received,  and  that  the  judgment 
appealed  from  should,  therefore,  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide 
the  event   AU  concur.   Judgment  reversed. 


(149  N.  Y.  300) 

E.  W.  BLISS  CO.,  Limited,  v.  UNITED 

STATES  INCANDESCENT 

GASLIGHT  CO. 

(Court  of  Appeals  of  New  York.     April  28, 

1896.) 

COSTBACTS  —  CJONSTROOTION  —  SALBS— DSLIVCRT— 

Opportunity  fOB  Imspsotiok. 
1.  Defendant,  who  had  consulted  a  third  per- 
son, and  been  advised  that  certain  dies  would 
be  requiTed  to  manufacture  a  certain  burner, 
wrote  to  plaintiff  for  estimates  for  manufactur- 
ing the  dies,  and,  in  response  to  plaintiff's  esti- 
mate, wrote,  accepting  the  offer  to  make  the  dies 


per  drawings  and  samnle  of  burner  sent,  and, 
after  the  dies  as  spedned  in  plaintiff's  estimate 
liad  been  made,  contracted  for  the  manufacture 
of  two  other  dies,  deemed  necessary  for  the  com- 
plete manufacture  of  the  burners.  Beld  that, 
on  manufacturing  the  dies  according  to  the  draw- 
ing, plaintiff  was  entitled  to  recover  the  contract 
price,  though  the  burners  could  not  be  made  from 
the  dies. 

2.  After  the  estimate  of  tdaintiff  was  ac- 
cepted, in  response  to  a  demand  for  security  for 
the  payment  of  the  i^ce  for  manufacture  of  the 
dies,  the  treasurer  of  defendant  wrote  a  letter 
of  personal  guaranty,  at  the  instance  of  the  com- 
pany, conditioned  that  the  dies  should  not  i>e 
delivered  without  a  written  order  from  him. 
Held,  that  such  guaranty  should  be  construed  as 
part  of  the  contract,  and,  on  refusal  of  the  treas- 
urer to  gjve  such  order  on  request,  plaintiff  was 
not  required  to  tender  to  defendant  the  dies, 
when  manufactured,  to  entitle  him  to  recover  the 
price. 

3.  Nor  was  plaintiff  required,  on  defendant's 
request,  to  deliver  the  dies  at  a  place  other  than 
the  manufactory  that  they  might  he  tested. 

Appeal  from  siqtreme  caart,  general  term. 
First  department. 

Action  by  the  E.  W.  Bliss  Company,  Lim- 
ited, against  the  United  States  Incandescoit 
Gaslight  Company.  From  a  Judgment  ct 
the  general  term  affirming  a  Judgment  for 
defendant  (29  N.  Y.  Supp.  110),  plaintiff  ap- 
peals.   Reversed. 

Walter  L  McCoy  and  Henry  P.  Starbnck. 
for  appellant  George  Walton  Green,  for  re- 
spondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  the  contract  price  for  the  manu£ac- 
ttire  of  certain  metallic  dies  ordered  by  the 
defendant  The  complaint  was  dismissed  at 
the  conclusion  of  the  plaintiff's  testimony. 
The  question  presented  is  as  to  whether  the 
evidence  is  sufficient  to  authorize  a  recovery. 

On  the  15th  day  of  July,  1890,  the  plaintiff, 
through  its  superintendent  Charles  L.  Hart, 
at  the  request  of  the  defendant's  general 
manager,  William  J.  Montgomery,  made  an 
estimate  of  the  cost  of  constructing  certain 
specified  metal  dies,  to  be  used  by  the  de- 
fendant in  the  manufacture  of  gas  burners, 
known  as  "No.  3"  and  "No.  4,"  in  which  the 
price  of  each  die  was  separately  stated. 
The  letter  is  as  follows:  "GenUemen:  As 
requested,  we  take  pleasure  in  submitting 
the  following  prices  for  dies  to  be  used  in 
the  manufacture  of  your  No.  3  and  No.  4 
burners.  The  figures  given  are  'net'  It 
would  take  us  about  six  weeks  from  the 
date  of  order  to  complete  these  tools.  [Then 
follows  an  entuneration  of  the  dies,  with  the 
prices  stated  for  each.]  Awaiting  the  pleas- 
ure of  your  commands,  we  are,  yours,  truly, 
E.  W.  Bliss  Co.,  Chas.  L.  Hart  Supt"  On 
the  7tb  day  of  August  thereafter,  the  defend- 
ant through  its  general  manager,  answered 
as  follows:  "Dear  Sirs:  Referring  to  your 
estimate  for  making  tools  for  our  Nos.  3  and 
4  burners,  sulnnltted  July  15-'90,  would  say 
same  is  accepted,  to  be  made  per  drawings 
and  samples  left  with  you  this  day.  Would 
ask  your  ttest  endeavor  to  complete  the  or- 
der soon  as  possible,  as  we  are  anzious  to 
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begin  the  manufacture  of  the  bumerB."  The 
plaintlft  then  offered  to  read  in  evidence  two 
letters,  one  addressed  to  the  president  of  the 
defendant,  dated  the  next  day,  and  the  other 
to  the  defendant  corporation,  dated  August 
15,  1890,  calling  for  security,  which  were  rul- 
ed out,  under  objection.  But,  under  date  of 
August  16tb,  the  defendant's  general  man- 
ager addressed  a  letter  to  the  plalntifB,  in 
which  he  stated  that  be  bad  supposed  that  a 
guaranty  or  deposit  would  he  expected,  but 
complained  that  the  plaintiff  liad  not  been 
more  prompt  in  its  notice  to  that  effect  It 
concluded  by  stating  that  "the  matter  will 
now  have  attehtlon,  and  you  wUl  be  advised 
of  the  action  of  the  company  soon  as  pos- 
sible." Thereafter  the  plaintiff  received  from 
the  defendant  the  following:  "New  York, 
Aug.  26,  1880.  Mess.  B.  W.  Bliss  &  Ck>., 
Brooklyn— Dear  Sir:  I  hereby  guaranty  the 
payment  of  the  order  for  stamps,  etc.,  here- 
tofore sent  yon  by  the  United  States  Incan- 
descent Gaslight  CSompany,  of  7  Nassau  St, 
in  this  city,  and  amounting  to  about  $1,100, 
provided  you  will  not  deliver  said  goods 
without  my  written  order  to  you,  and  also 
provided  the  goods  are  satisfactory.  Yonrs, 
truly,  Leo  Levy."  The  plaintiff  replied: 
"Your  order,  per  letter  7tb  inst,  has  been 
received,  and  entered  below,  with  our  best 
thanks.  If  the  particulars  are  not  correct 
kindly  advise  us  at  once.  Boxing  and  cart- 
age wUl  be  charged  extra  at  cost"  Then  fol- 
lows an  enumeration  of  the  dies  and  charges, 
as  per  letter  of  July  15th. 

The  general  term  appears  to  have  reached 
the  conclusion  that  the  plaintiff  undertook 
to  manufacture  dies  from  which  a  complete 
burner  could  be  constructed,  and,  it  appear- 
ing, from  the  testimony,  that  a  complete 
burner  could  not  be  constructed  from  the 
dies  enumerated,  the  plaintiff  had  failed  to 
perform  its  part  of  the  contract  We  do  not 
so  understand  the  agreement  The  plaintiff 
In  no  way  undertook  to  manufacture  aU  the 
dies  and  tools  necessary  for  the  construction 
of  the  burners.  It  only  undertook  to  manu- 
facture certain  specified  and  enumerated 
dies.  It  did  not  undertake  to  determine 
what  dies  were  or  were  not  necessary.  Up- 
on this  subject  the  defendant's  letter  of  July 
28,  1890,  has  an  Important  bearing.  It  ap- 
pears that  the  defendant  had  had  some  talk 
with  the  Manhattan  Brass  Company  with 
reference  to  the  manufacture  of  their  burn- 
ers, and  in  the  letter  referred  to  the  defend- 
ant says:  "Keferrlng  to  the  estimate  for  the 
making  of  tools  for  the  manufacture  of  the 
Clermont  burner,  would  say  that  brass  man- 
ufacturers consider  that  all  the  dies  yon 
mention  will  be  necessary  for  the  purpose, 
and  the  directors  of  our  company  have  uo- 
thorized  our  contracting  for  the  tools."  It 
thus  appears  that  the  defendant  had  consi.lt- 
ed  with  the  brass  manufacturing  company 
witb  reference  to  the  dies  desired  by  it,  and 
that  they  required  aU  of  the  dies  mentioned 
in  the  plaintiff's  letter  of  July  15th.     But 


this  question  was  disposed  of  by  a  subse- 
quent arrangement  between  the  general  man- 
agers of  the  respective  companies,  in  which 
it  was  admitted  that  there  iud  been  a  misun- 
derstanding between  them  with  reference  to 
the  number  of  dies  necessary,  and  it  was 
then  arranged  that  the  plaintlft  should  make 
two  more  perforating  dies,  at  a  price  amount- 
ing to  $90,  and  these  dies  were  sobsequent- 
ly  made;  thus  by  their  own  agreement  set- 
tling the  question  of  the  number  and  char- 
acter of  the  dies  to  be  manufactured. 

It  is  now  contended  on  the  part  of  the  re- 
8i>ondent  that  the  original  contract  was  not 
modified  by  the  letter  of  the  guarantor,  that 
no  tender  of  the  dies  had  been  made,  or  pnxtf 
that. they. were  manufactured  according  to 
the  sample.  The  evidence  Is  that  the  dies 
were  manufactured  to  fit  the  presses  of  the 
Manhattan  Brass  Company;  that  they  were 
manufactured  from  a  sample  burner  fumisb- 
ed  by  the  defendant  which  the  plaintiff  had 
taken  apart  and  then  constructed  the  dies  so 
as  to  cat  out  each  sq>arate  piece  composing 
the  burner.  The  testimony  of  the  defendant's 
general  manager,  taken  upon  commission,  is 
as  follows:  "I,  as  manager  of  the  defendant 
company,  went  to  the  Bliss  Company,  the 
plaintiffs  in  this  case,  and  sought  to  make  a 
contract  with  them  to  furnish  the  dies  and 
stamps  necessary  to  make  the  burner.  £ 
took  them  one  of  the  burners  manufactured 
in  France.  The  verbal  agreement  was  con- 
firmed by  letter,  the  date  of  which  was  au- 
gust 7,  1890,  or  about  that  time,— to  the  best 
of  my  recollection  that  is  the  date,— in  which 
letter  the  price  was  stated  for  which  the  dies 
and  stamps  would  be  furnished  by  the  plain- 
tiff company.  The  directors  of  the  defendant 
company  had  authorized  this  contract  with  the 
plaintiff  company  by  a  resolution  of  the  board, 
and,  when  so  requested,  we  gave  security  for 
the  payment  of  the  tools  as  desired,  and 
which  was  satisfactory  to  the  plaintiff  com- 
pany." It  thus  appears,  from  the  testimony 
of  the  defendant's  general  manager,  that  the 
guaranty  was  furnished  by  the  company,  and 
it  necessarily  follows  that  It  must  be  con- 
sidered in  connection  with  the  letters  consti- 
tuting the  contract  As  we  have  seen,  the 
guaranty  was  signed  by  Leo.  Levy.  He  was 
the  treasurer  of  the  defendant  In  It  be 
provides  that  the  goods  are  not  to  be  d^ver- 
ed  without  his  written  order.  On  referring 
to  the  letters,  it  will  be  seen  that  no  place 
of  delivery  is  specified,  and,  in  tbe  absence 
of  any  agi-eement  as  to  such  place,  the  goods 
would  be  delivered  at  the  plaintiff's  place 
of  business  or  factory.  It  would  thus  be- 
come the  duty  of  the  plaintiff,  on  completing 
the  dies,  to  notify  the  defendant,  and  give 
it  an  opportunity  to  inspect  the  goods  at  tbe 
place  they  were  manufactured,  and  deter- 
mine whether  they  corresponded  with  the 
provisions  of  the  contract  If  so,  It  became 
the  duty  of  the  defendant  to  take  them  and 
pay  therefor. 

It  appears  to  us  that  the  plaintiff,  perfoim- 
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ed  Ita  duty  in  this  regard.  Most  of  the  dies 
were  completed  by  October  20th  or  October 
28d,  and  they  were  all  completed  by  October 
29tb.  A  bill  for  the  goods  was  then  sent  to 
the  defendant,  and  a  letter  to  Levy,  stating 
that.  In  accordance  with  his  guaranty,  it  was 
necessary  for  them  to  have  a  written  order 
to  dellrer  the  goods,  and  concluding  with  the 
request,  "Kindly  see  that  we  receive  the 
same  and  oblige."  No  answer  was  made  to 
this,  but  on  October  27th  the  defendant  ad- 
dressed a  letter  to  the  plalntlli;  in  which  It 
asked  to  have  the  tools  taken  to  the  Man- 
hattan Brass  Oompaoy  and  tested.  This  the 
plaintiff  did  not  assent  to,  and  we  think  such 
assent  was  not  required.  The  dies  could  be 
examined,  measured,  and  Inspected  at  the 
plaintiff's  factory.  All  the  necessary  tests 
could  be  there  spiled.  The  plaintifC  could 
not  deliver  over  the  tools  without  the  writ- 
ten order  of  the  treasurer,  and  preserve  his 
personal  responsibility  under  the  guaranty. 
Such  an  order  had  been  requested,  but  had 
not  been  furnished.  Levy  was  an  officer  of 
the  defendant,  and  was  the  treasure.  He 
was  the  guarantor  for  the  company.  The 
letters  addressed  to  him  pertaining  to  the 
transaction  were.  In  effect,  the  company's 
letters.  They  are  enumerated  In  the  notice 
to  produce  iq>on  the  trial,  aAd  we  think  they 
might  properly  have  been  received  in  evi- 
dence, especially  that  of  October  20th. 

The  Judgment  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the 
event  Judgment  reversed.  All  concur,  ex- 
cept OBAY,  J.,  not  voting. 


(149  N.  Y.  329) 

HOPKINS  T.  CLARK  et  aL 

(Court  of  Appeals  of  New  York.     AprU  28, 
1S86.) 

Appbixats  DrviBioN  SupRBua  ConsT— Jdbisdio- 

TIOM. 

Under  Const,  art.  6,  f  2,  providing  that 
the  appellate  division  of  the  Bupreme  court  shall 
have  the  jiulsdiction  exercised  by  the  general 
term  of  the  court  of  common  pleas,  and  section 
6,  abolishing  the  court  of  common  pleas  of  New 
York  City  after  January  1,  1896,  and  providing 
that  after  such  time  the  juriBdiction  of  the  abol- 
ished court  shall  be  vested  in  the  supreme  court, 
the  appellate  division  has  juriadiction  to  order 
the  reargument  of  a  case  determined  on  appeal 
by  the  general  term  of  the  common  pleas. 

Appeal  from  supreme  court,  appellate  di- 
vision, First  department 

Action  by  Henry  C.  Hopkins  against  James 
F.  A.  ClailE  and  others.  There  was  a  Judg- 
ment for  plaintiff,  which  was  reversed  by  the 
general  term  of  the  common  pleas  (36  N.  Y. 
Snpp.  456) ;  and,  from  an  order  of  the  appel- 
late division  of  the  supreme  court  (37  N.  Y. 
Supp.  1146)  granting  a  reargument  defend- 
ants appeaL    Affirmed. 

Paul  D.  Ciavatb,  for  appellants.  Eidgar 
J.  Nathan,  for  respondent 


HAIGHT,  J.  This  action  was  brought  In 
the  court  of  common  pleas,  where  the  plain- 
tiff recovered  a  Judgment  On  appeal  to  the 
general  term  the  Judgment  was  reversed, 
and  a  new  trial  ordered  at  Its  December 
term,  1805.  At  the  January  term,  1896,  of 
the  appellate  division  a  motion  was  made 
for  a  reargument  which  was  granted.  The 
question  for  our  determination  comes  here 
under  a  certificate  of  that  court  to  the  effect 
that  a  question  of  law  has  arisen,  which,  in 
its  opinion,  ought  to  be  reviewed  by  the 
court  of  appeals.  The  question,  as  stated.  Is 
"whether  the  appellate  division  of  the  su- 
preme court  First  department  under  the  con- 
stitution and  laws  of  this  state,  has  Jurisdic- 
tion to  grant  a  motion  for  a  reargument 
and  to  hear  a  reargument  of  an  appeal  de- 
cided by  the  late  court  of  common  pleas  of 
the  city  and  county  of  New  York  at  Its  No- 
vember term,  1895,  said  motion  for  reargu- 
ment having  been  made  In  due  time." 

We  think  that  the  appellate  division  has 
Jurisdiction  to  order  and  hear  a  reargument 
of  the  appeaL  In  article  6,  i  2,  of  the  con- 
stitution, it  Is  provided  that  "from  and  after 
the  last  day  of  December,  oae  thousand 
eight  hundred  and  ninety-five,  the  appellate 
division  shall  have  the  Jurisdiction  now  ex- 
ercised by  the  supreme  court  at  Its  general 
terms,  and  by  the  general  terms  of  the  court 
of  common  ideas  for  the  city  and  county 
of  New  York,  the  superior  court  of  the  city 
of  New  York,  the  superior  court  of  Buffalo 
and  the  dty  court  of  Brool^n,  and  such  ad- 
ditional Jurisdiction  as  may  be  conferred  by 
the  legislature."  By  section  5  of  the  same 
article  It  Is  provided  that  "the  superior 
court  of  the  city  of  New  York,  the  court  of 
common  pleas  for  the  city  and  county  of 
New  York,  the  superior  court  of  Buffalo  and 
the  city  court  of  Brooklyn  are  abolished 
from  and  after  the  first  day  of  January,  one 
thousand  eight  hundred  and  ninety-six,  and 
thereupon  the  seals,  records,  papers  and 
documents  of  or  belonging  to  such  courts 
shall  be  deposited  In  the  offices  of  the  clerliB 
of  the  several  counties  In  which  said  courts 
now  exist;  and  all  actions  and  proceedings 
then  i>ending  In  such  courts  shall  be  trans- 
ferred to  the  supreme  court  for  hearing  and 
determination.  «  •  •  xhe  Jurisdiction 
now  exercised  by  the  several  courts  hereby 
abolished  shall  be  vested  In  the  supreme 
court"  These  provisions  are  broad,  and 
fully  cover  the  question  under  consideration. 
The  general  term  of  the  court  of  common 
pleas,  during  its  existence,  had  Jurisdiction 
to  order  and  hear  a  reargument  The  Juris- 
diction exercised  by  it  is  now,  by  express 
terms,  vested  in  the  appellate  division;  and 
It  may  now  make  all  the  orders,  judgments, 
and  decrees  that  formerly  could  have  been 
made  by  that  court 

No  question  is  here  made  with  reference 
to  the  merits.  The  order  should  be  affirmed, 
with  costs.     All  concur.     Order  affirmed. 
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CLARK  T.  GTJBST. 

(Supreme  Court  of  Ohio.     March  17,  1896.) 

Contract  for  Porchasb  or  Land  —  Vendor  to 

Cut  and  Rbmovb  Timber— Extension  ov 

timb— 8tatdte  of  frauds. 

Where  a  man  purchased  a  farm,  and 
agreed  in  writing  that  the  vendor  should  have 
aU  the  timber  suitable  for  lumber,  except  the 
hard  maple,  to  be  cut  and  taken  off  before  the 
first  day  of  April,  1891,  held,  that  this  was  a 
sale  of  only  so  much  of  the  timber  as  the  vendor 
of  the  farm  should  take  off  within  the  time  limit- 
ed; that  the  tim1>er  not  taken  off  within  the  lim- 
ited time  adhered  in  the  land,  and  lapsed  into 
the  fee,  freed  from  the  contract  of  sale;  that, 
until  taken  off,  the  title  and  possession  of  the  tim- 
ber remained  in  the  owner  of  the  farm;  that  a 
verbal  extension  of  the  time  within  which  to 
take  off  such  timber  Is  within  the  statute  of 
frauds,  and,  to  be  valid,  must  be  in  writing;  and 
that  such  verbal  extension  of  time,  reliance 
thereon,  and  consequent  delay  in  taking  off  such 
timber,  is  not  such  fraud  aa  will  take  the  case 
out  of  the  statute. 
(SyUabDs  by  the  Court) 

Brror  to  circuit  court,  Ashtabtila  county. 

Action  by  Charles  Onest  against  Stanley 
Clartc  Judgment  for  plaintlfr,  and  defend- 
ant brings  error.    Reversed. 

At  tbe  time  of  the  date  thereof,  Stanley 
Clark  signed  and  delivered  to  J.  M.  Slrrlne 
the  following  written  instniment:  "Cheny 
VaUey,  0.,  January  1,  1800.  I,  Stanley 
dark,  having  bought  a  farm  of  J.  M.  Slr- 
rlne, have  agreed  that  be  shall  have  all  tbe 
saw  timber  suitable  for  lumber,  except  the 
bard  maple,  to  be  cut  and  taken  off  before 
the  first  day  of  April,  1891.  [Signed]  Stan- 
ley Clark."  Afterwards  Mr.  Slrrlne  assigned 
and  delivered  said  instrument  to  said  Charles 
Guest.  Before  April  1,  1891,  said  Charles 
Guest  cut  and  carried  away  part  of  said 
timber  under  said  contract.  About  May  1, 
1890,  said  Stanley  Clark  verbally  agreed 
with  Mr.  Guest  to  extend  the  time  of  taking 
said  timber  off  until  the  Ist  day  of  April, 
1892,  which  agreement  the  circuit  court  finds 
to  have  been  made  upon  the  consideration 
of  "reserving  a  few  soft  maples  standing 
and  growing  upon  said  lands."  After  the 
1st  of  April,  1891,  and  before  the  1st  of 
April,  1892,  Mr.  Guest  entered  upon  tbe 
premises,  and  cut  and  took  away  part  of  the 
trees,  without  the  knowledge  of  Mr.  Clark; 
and,  while  he  was  cutting  other  of  the 
trees,  Mr.  Clark  learned  the  fact,  and,  im- 
mediately, positively  forbade  his  cutting  any 
more  trees,  and  prevented  his  so  doing,  on 
the  ground  that  the  time  limited  in  said 
written  Instrument  for  taking  away  the  tim- 
ber had  expired.  And  he  denied  making  an 
extension  of  time,  and  claimed  that  a  verbal 
extension,  tf  made,  was  within  the  statute 
of  frauds.  Mr.  Guest,  plaintiff  below,  com- 
menced this  action  to  enjoin  Mr.  Clark  from 
interfering  with  the  cutting  and  removing 
of  said  timber,  and,  while  the  injnnctlon 
was  in  force,  plaintiff  below  cut  and  car- 
ried away  all  the  remainder  of  the  timber 
in  controversy.   The  case  was  appealed  to 


the  circuit  court,  and  upon  the  trial  in  that 
court  a  finding  of  facts  was  made,  In  effect, 
as  above  set  forth,  and  also  finding  that  In 
the  land  transaction  the  defendant  below 
(plaintiff  In  error  here)  received  full  pay  for 
the  timber.  Upon  tbe  facts  so  found  the 
circuit  coort  found,  as  matter  of  law,  in 
favor  of  the  plaintiff  below,  on  the  ground 
that  It  would  be  a  fraud  ai^nst  the  plain- 
tiff to  revoke  said  verbal  extension  of  time, 
and  that  a  coort  of  equity  should  Interfere 
to  enforce  said  parol  agreement  Tbe  de- 
fendant below  duly  excepted,  and  filed  his 
petition  In  error  In  tills  court  to  reverse  the 
Judgment  of  tbe  clrcolt  coort 

Edward  H.  Pitch,  for  plaintiff  In  error. 
Northway  &  Williams,  for  defendant  In  er- 
ror. 

BURKET,  J.  (after  stating  the  tacts). 
The  only  question  worthy  of  consideration 
in  this  case  Is  whether  the  verbal  extension 
of  the  time  within  which  to  cut  and  take  off 
the  timber  is  within  that  part  of  section 
4199,  Rev.  St,  which  provides  that  "no  ac- 
tion shall  be  brought  whereby  to  charge  the 
defendant  upon  any  contract  or  sale  of 
lands,  tenements  or  hereditaments,  or  any 
Interest  In,  or  concerning  of  them,  unless 
the  agreement  upon  which  such  action  Is 
brought,  or  some  memorandum  or  note 
thereof,  is  In  writing,  and  signed  by  the 
party  to  be  cliarged  therewith,  or  some  oth- 
er person  thereunto  by  him  Or  her  lawfully 
authorized."  That  standing  growing  trees 
are  part  of  tbe  land  is  settled  In  this  state 
by  tbe  case  of  Hlrth  v.  Graham,  60  Ohio  St 
67,  33  N.  E.  90.  The  written  instrument  in 
question  Is  clearly  for  an  Interest  in  the 
trees  on  the  land,  and  Is  concerning  them; 
so  that  tbe  transaction  comes  clearly  with- 
in tbe  statute,  and  Is  sufficient  to  authorize 
tbe  defendant  In  error  to  cut  and  take  off 
the  trees  within  the  time  limited  In  the 
written  Instrument.  Whether  or  not  the 
verbal  extension  of  the  time  for  removing 
tbe  timber  is  valid,  depends  upon  considera- 
tions which  will  now  be  considered: 

When  a  deed  of  conveyance  of  real  estate 
is  made,  and  the  grantor  excepts  from  the 
operation  of  the  deed  certain  parts  of  the  real- 
ty, the  title  to  the  excepted  parts  remains 
In  tbe  grantor,  and  does  not  pass  under  the 
deed  to  the  grantee.  In  case  of  a  reservation, 
the  whole  title  passes,  but  the  grantor  re- 
serves to  himself  some  benefit  growing  out 
of  the  realty,  as  a  certain  amount  of  rent 
In  such  case  the  grantee  has  title  to  the 
whole  estate,  burdened  with  the  use  reserved, 
while  in  case  of  an  exception  the  grantor  re- 
tains the  title  to  the  excepted  part,  and  the 
grantee  takes  title  to  the  estate  less  the  ex- 
ception. In  the  case  of  an  exception  or 
reservation,  the  instrument  creating  the  ex- 
ception or  reservation  is  signed  and  execut- 
ed by  the  grantor,  and  usually  that  which 
binds  the  grantee  Is  found  in  his  acceptance 
of  the  Instrument    In  the  case  under  con- 
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BtdetaUon  the  deed  to  Mr.  daik  for  the  lands 
carried  with  it  the  title  to  the  timber,  and 
he  undertook  to  dispose  of  the  timber  by 
means  of  the  written  instrument  in  ques- 
tion. It  is  therefore  clear  that  the  trans- 
action was  not  an  exception  of  the  timber 
in  the  sale  of  the  land;  neither  was  it  a  res- 
ervation of  the  timber.  Mr.  Clark,  being  the 
owner  of  the  timber,  and  having  title  thereto 
under  his  deed,  undertook  to  sell  the  timber; 
the  consideration  being  something  connected 
with,  or  growing  out  of,  the  purchase  of  the 
land,— in  valne,  $200,  as  found  by  the  circuit 
court.  The  title  to  the  land,  and  the  posses- 
sion thereof.  Including  the  trees,  remained 
III  Mr.  Clark,  and  Mr.  SIrrlne  had  only  an  ex- 
ecutory contract  for  the  trees.  Had  the  trees 
been  excepted  from  the  operation  of  the  deed 
when  the  land  was  sold,  the  title  thereto 
would  have  remained  in  the  grantor,  togeth- 
er with  the  right  to  cut  and  carry  them  away 
within  the  time  limited  in  the  deed.  Pease 
V,  Gibson,  6  Greenl.  81;  Warv.  Vend.  p.  480. 
In  a  case  of  the  sale  of  the  timber  on  lands, 
or  in  the  case  of  an  exception  of  the  timber 
upon  conveyance  of  lands,  the  timber  must  be 
cut  and  removed  within  the  time  limited  in 
the  written  Instrument;  and  all  that  is  not 
so  cut  and  removed  adheres  in  the  land, 
freed  from  the  sale  or  exception,  or,  as  ex- 
pressed by  some  courts,  lapses  into  the  fee. 
The  legal  effect  of  such  contracts  of  sale  of 
timber,  or  exceptions  of  timber,  is  a  right  to 
only  so  much  timber  as  shall  be  cut  and  tak- 
en off  within  the  limited  time.  In  the  case 
under  consideration  the  words  are,  "I  have 
agreed  that  he  shall  have  all  the  saw  timber," 
etc.  This  was  a  sale,  the  title  to  the  trees 
remaining  in  the  owner  of  the  land  until 
cut  and  converted  into  personalty.  The  right 
to  cut  and  cany  away  continued  only  to  the 
1st  day  of  April,  1891.  On  that  day  the  trees 
remaining  uncut,  adhered  in  the  land,  and 
lapsed  into  the  fee,  freed  from  the  written 
instrument.  To  again  bring  them  within  the 
terms  of  sale,  and  extend  the  time  for  anoth- 
er year,  in  which  to  cut  and  carry  them  away, 
is  as  clearly  a  contract  for  an  Interest  in,  and 
concerning  of,  the  trees,  as  was  the  origrlnal 
sale.  Extension  of  time  is  therefore  within 
the  statute,  and  must  be  in  writing.  Being 
verbal  in  this  case,  It  was  void  and  of  no  ef- 
fect In  the  case  of  Pease  v.  Gibson,  6 
Oreenl.  81,  the  operative  words  were,  in  ef- 
fect, the  same  as  In  this  case.  The  written 
instrument  was  as  follows:  "I  hereby  agree 
to  let  Joseph  Howard  have  all  the  pine  trees 
fit  for  mill  logs  on  my  land  in  Brownfield; 
said  Howard  to  have  two  years  from  this 
date  to  take  off  said  timber.  I  acknowledge 
one  hundred  and  fifty  dollars  for  same. 
Brownfield,  December  7,  1819.  James  Os- 
good." The  syllabus  is  as  follows:  "Where 
the  owner  of  land  sold,  by  deed,  all  the 
timber  trees  standing  thereon,  and.  In  the 
same  deed,  gave  to  the  vendee  two  years 
within  which  to  take  off  the  timber,  it  was 
held  that  this  was  a  sale  of  only  so  much  of 


the  timber  as  the  vendee  might  take  off  in 
the  two  years,  and  that  an  entry  after  that 
period  was  a  trespass."  The  following  au- 
thorities are  to  the  same  effect:  Reed  v.  Mer- 
rided,  10  Mete.  (Mass.)  155;  Rich  v.  ZeUsdorff, 
22  Wis.  644;  Martin  v.  OUson,  87  Wis.  300; 
Wait  V.  Baldwin,  60  Mich.  622,  27  N.  W.  897. 

The  fact  that  both  the  title  and  possession 
of  the  trees  )n  question  remained  in  the  plain- 
tiff In  error  is  very  Important  A  written 
contract  for  the  sale  and  purchase  of  land, 
so  long  as  possession  is  not  delivered  to  the 
purchaser,  may  be  rescinded  verbally,  but 
after  the  possession  is  delivered  to  the  pur- 
chaser the  rescission  Is  required  to  be  in 
writing.  Kelley  v.  Stanbery,  13  Ohio,  408; 
Jones  V.  Booth,  38  Ohio  St  405.  The  plaln- 
tifl  in  error  having  both  title  and  possession 
of  the  trees,  an  agreement  to  extend  the 
time  in  which  to  take  them  off,  was  an  agree- 
ment for  an  Interest  in,  and  concerning  of, 
the  trees  stlU  standing  on  the  1st  day  of 
April,  1891.  Such  verbal  extension  of  time 
Is  as  clearly  within  the  statute  as  a  verbal 
extension  of  a  lease,  which  this  court  has 
held  to  be  within  the  statute.  Armstrong  v. 
Kattenhom,  11  Ohio,  265;  Crawford  v.  Wick, 
18  Ohio  St  190.  Such  extension  of  time  in 
which  to  cut  and  carry  away  the  timber  is 
not  like  an  extension  of  time  to  pay  a  note  or 
mortgage.  Extension  of  the  time  of  payment 
does  not  concern  lands,  or  an  interest  therein. 

The  circuit  court  found,  as  Its  conclusion 
of  law  upon  the  facts  found,  that  It  would  be 
a  fraud  upon  the  defendant  in  error  to  revoke 
such  verbal  extension  of  time,  and  that  the 
case  was  therefore  taken  out  of  the  statute 
of  frauds.  This  is  not  tenable.  Tlie  statute 
was  enacted  to  prevent  frauds  and  perjuries. 
The  lawmaking  power  knew  that  frauds  and 
perjuries  would  be  practiced,  with  or  without 
the  statute;  but  It  was  thought  that  less 
harm  would  come  from  enacting  and  enfor- 
cing the  statute,  than  otherwise.  The  only 
exceptions  to  the  statute  Ingrafted  thereon,  by 
Judicial  Interpretation,  if  not  by  Judicial 
legislation,  that  can  be  Justly  defended,  are 
cases  In  which  the  acts  of  both  parties  are 
such  as  to  imply  a  contract  with  substan- 
tially the  same  certainty  as  would  be  shown 
by  a  written  memorandum,  as  In  the  case 
of  a  verbal  sale  of  lands,  followed  by  a 
delivery  of  possession  to  the  purchaser,  and 
valuable  permanent  improvements  made  by 
him  with  the  knowledge  of  the  vendor.  To 
say  that  to  refuse  to  carry  out  a  verbal  pur- 
chase of  standing  growing  trees  Is  a  fraud 
on  part  of  the  owner  of  the  trees  Is  to  disre- 
gard the  statute,  and,  in  effect  a  repeal  there- 
of. The  defendant  in  error  cut  and  removed 
part  of  the  timber  before  the  1st  of  April, 
1891,  but  that  taking  was  not  possession,  or 
part  performance,  as  to  what  was  left  on  and 
after  the  1st  of  April.  The  limitation  as  to 
time  was  as  much  a  part  of  the  contract  as 
the  right  to  take  the  timber.  He  was  free 
to  take  all,  or  as  much  as  he  pleased,  up  to 
the  Ist  of  April;   and  what  he  took  up  to 
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that  time,  imder  tbe  terms  of  his  contract,  did 
not  Imply,  or  In  any  manner  tend  to  show, 
that  a  contract  bad  been  made  for  further 
time.  It  might  be  urged  that.  If  further  time 
had  not  been  promised,  he  would  have  cut 
all  the  timber  within  the  time  limited;  but 
this  does  not  follow,  because  many  men  faU 
to  avail  themselves  of  their  full  opportuni- 
ties. If  he  relied  upon  the  verbal  extension 
of  time,  and  therefore  failed  to  cut  the  tim- 
ber within  the  time,  he  did  only  what  was 
done  In  Pease  t.  Olbson,  6  GreenL  81,  and  yet 
In  that  case  the  statute  of  frauds  was  enfor- 
ced. He  liad  no  legal  right  to  rely  upon  the 
verbal  contract,  and  where  there  is  no  right 
there  can  be  no  fraud.  If  he  Intended  to 
rely  upon  the  extension  of  time,  he  siiould 
have  caused  the  contract  therefor  to  be  re- 
duced to  writing.  The  statute  was  enacted 
to  protect  men  in  their  property  rights,  and 
it  sboold  be  enforced,  unless  in  cases  clearly 
within  some  of  the  well-established  excep- 
tions. This  case  comes  within  no  such  ex- 
ception. The  Judgment  of  the  circuit  court 
is  reversed,  and  Judgment  entered  for  plain- 
tlfC  In  error.    Judgment  accordingly. 


(1«0  III.  4M) 

GRISWOLD  et  al.  v.  BRBGA  et  al. 
(Snpreme  Coort  of  lUtaiois.     March  28,  1896.) 

IN^UNCTIOS  —  IiOOATION  Of  WOODKS  BUILDINO  IK 
FlRB  LiUlTS. 

Injunction  will  lie  to  prevent  the  Isbu- 
ance  of  a  permit  by  the  city  for  the  removal  of  a 
wooden  building  and  its  location  within  the  pro- 
hibitory limitB  of  the  city,  in  violation  of  an  or- 
dinance requiring,  for  the  location  of  such  a 
building  within  the  limits,  the  consent  of  a  cer- 
tain number  of  the  property  owners  in  the  neigh- 
borhood of  the  property  on  wliich  the  building  is 
to  he  located,  where  some  of  the  signatures  of 
such  property  owners  to  the  petition  for  the  per- 
mit for  removal  were  procured  by  fraud,  and 
others  signed  without  authority.  57  111.  App. 
554,  affirmed. 

Appeal  from  appellate  court.  First  district. 

Action  by  Charles  W.  Brega  and  others 
against  Edward  B.  Griswold  and  others. 
From  a  Judgment  for  plaintiffs,  which  was 
affirmed  by  the  appellate  court  (57  111.  App. 
554),  defendants  appeal.     Affirmed. 

Appellees  ffied  their  bill  In  equity  in  the 
circuit  court  of  Cook  county  against  appel- 
lants and  the  city  of  Chicago  and  its  commis- 
sioners of  public  works  and  public  buildings 
for  an  injunction  and  for  other  relief.  The 
bill  alleges  that  appellee  Charles  W.  Brega 
is  the  owner  of  certain  premises  in  East  End 
subdivision  In  the  city  of  Chicago,  on  the 
east  side  of  East  End  avenue,  between  Fif- 
ty-Fourth and  Fifty-Fifth  streets;  that  ap- 
pellee Joseph  Roster  is  the  owner  of  prem- 
ises In  Illinois  Omtial  subdivision,  located  on 
the  west  side  of  E^st  End  avenue,  between 
Fifty-Fourth  and  Fifty-Fifth  streets,  and 
that  said  premises  are  improved  with  a  fine 
stone  and  brick  apartment  house;  that,  at 
the  time  of  the  filing  of  the  bill,  appellants 
Griswold  and  Day  were  Intending  to  remove 


a  frame  bnlldlng,  known  aa  tiie  'Vew  Jersey 
State  Building,"  then  located  In  Jackson 
Park,  Chicago,  to  a  luircel  of  land,  owned  by 
appellant  Orlawold,  lying  In  the  same  block 
as  the  premises  belonging  to  appellee  Roster, 
and  opposite  to  and  within  150  feet  of  the 
premises  belonging  to  appellee  Brega;  that 
an  ordinance  of  the  city  of  Chicago  requires 
that  "any  person  desiring  to  remove  a  wood- 
en building,  shall  first  obtain  the  written  con- 
sent to  such  removal,  from  persons  owning  a 
majority  of  feet  front  of  the  lots  in  the  same 
block  in  which  it  Is  proposed  to  locate  such 
removed  building  and  also  a  majority  of  per- 
sons owning  front  feet  opposite  the  pro- 
posed location  and  within  150  feet  of  the 
same";  that  appellants  Griswold  and  Day, 
for  the  purpose  of  complying  with  said  or- 
dinance, filed  with  the  commissioner  of  pub- 
lic works  of  the  city  of  Chicago  an  instru- 
ment purporting  to  be  a  petition  to  the  said 
commissioner  for  permission  to  remove  said 
building  upon  said  premises  of  appellant 
Griswold,  and  purporting  to  be  signed  by  the 
requisite  number  of  owners;  that  said  peti- 
tion or  application  purports  that  the  persons 
whose  names  are  appended  thereto  are  own- 
ers of  certain  premises  set  opposite  their  re- 
spective names,  and  that  they  individually 
assent  to  the  removal  of  the  building;  and 
that  this  application  was  filed  with  an  em- 
ploye of  the  city  of  Chicago  with  whom  ap- 
plications for  the  removal  of  buildings  are 
usually  filed,  and  who  is  in  the  habit  of  di- 
recting permits  to  be  issued  when  the  ordi- 
nances have  been  complied  with.  The  bill 
alleges  that  the  ass^it  of  the  required  prop- 
erty owners,  obtained  to  this  application, 
was  so  obtained  by  misrepresentation,  false* 
hood,  and  deceit,  and  was  in  part  revoked  in 
writing,  which  writing  was  filed  with  the 
officer  of  the  city  having  such  application. 
The  bUl  further  alleges  that  "the  said  Gris- 
wold and  Day  have  not  obtained  the  written 
assent  for  the  removal  of  said  building  of  a 
majority  of  persons  owning  front  feet  oppo- 
site the  proposed  location  of  said  frame 
building,  and  wltliin  150  feet  of  the  same,  as 
required  by  said  ordinances  in  the  said  dty 
of  Chicago;  nor  have  they  obtained  the  writ- 
ten assent  of  the  persons  owning  front  feet 
opposite  the  said  proposed  location,  and  with- 
in 150  feet  of  the  same,  and  that  therefore 
said  petition  or  application  is  defective,  and 
not  sufficient  to  authorize  the  granting  of 
said  permit"  It  was  further  alleged  that 
the  city  of  Chicago,  through  the  officers  at- 
tending to  those  matters,  was  about  to  grant 
a  permit  authorizing  the  appellants  to  re- 
move their  frame  building,  and  that  appti- 
lants  would  remove  it  unless  restrained;  that 
the  removal  of  said  frame  building  uiran  said 
premises  would  disfigure  the  block,  be  a  per- 
manent detriment  to  the  premises  In  said 
block,  and  injuriously  affect  the  premises 
of  appellees,  and  would  expose  the  building 
of  appellee  Roster  to  more  danger  from  fire, 
and  would  Increase  the  fire  hazud  of  said 
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iMi^borliood,  tad  would  makb  the  propertx 
of  api>eUee8  lesa  matfcetable  aad  aaJable,  and 
that  the  dama^  and  Injury  thus  cauaed  the 
appellees  would  be  irrepcoable.  The  bill 
prayed  for  an  InJunctJon  restraining  the. city 
of  Chicago  and  Ita  officers  fron)  Issuing  a  per- 
mit upon  the  application  filed,  and  restrain- 
ing the  appeUants  from  seeking  to  obtain  a 
permit  for  the  removal  upon  the  application 
er  petition  filed  by  them,  and  that  the  appel- 
lants might  also  be  restrained  from  remov- 
ing the  building  as  they  proposed.  There 
was  also  a  prayer  for  general  relief.  Appel- 
lants filed  their  answer  to  the  bUL  All  the 
other  defendants  were  defaulted.  The  court, 
upon  the  heaitng,  rendered  a  decree  In  sub- 
stantial conformity  with  the  jHayer  of  the 
bill,  and  the  defendants  appealed  to  the  ap- 
pelate court  for  the  First  district,  where  the 
decree  was  affirmed.  By  the  present  appeal 
the  record  of  the  proceedings  In  the  lower 
courts  Is  brought  here  for  review. 

Duncan  &  Gilbert,  for  appellanti.  Jnlliu  & 
Leasing  Rosenthal,  for  appellees. 

OABTBR,  J.  (after  stating  the  facts).  The 
findings  of  fact  set  forth  In  the  decree  fully 
sustain  the  allegations  of  the  bill,  and,  as 
no  certificate  of  evidence  was  filed,  no  ques- 
tion of  fact  is  presented  for  our  decision 
The  only  contention  of  counsd  for  appellant 
is  that,  conceding  all  that  Is  alleged  In  the 
bill  and  found  by  the  decree,  equity  has  no 
jurisdiction  to  enjoin  appellants  from  re- 
moving the  wooden  buUdlng  onto  the  prem- 
ises in  question,  within  what  are  known  as 
the  "fire  limits"  In  the  city  of  Chicago,  con- 
trary to  the  provisions  of  the  city  ordinance. 
It  is  contended,  and  numerous  authorities  are 
dted  to  support  the  contention,  that  the 
ordinances  of  the  city  cannot  be  enforced  by 
bill  in  equity,  but  resort  must  be  had  to  a 
court  of  law  for  relief  in  sadi  cases.  We 
deem  it  uoneceasary  here  to  review  the 
cases  cited,  or  to  determine  the  question 
whether  or  not  a  bQl  would  lie  by  the  city  to 
enjoin  the  erection  or  removal  of  a  wooden 
building  within  what  are  commonly  called 
the  fire  limits.  In  violation  of  the  ordinances 
of  the  city.  This  Is  not  such  a  case.  By 
virtue  of  the  ordinances  of  the  city  of  Chi- 
cago, it  was  unlawful  for  the  appellants  to 
remore  the  building  to  the  premises  in  ques- 
tion without  first  having  obtained  the  sig- 
natures to  a  petition  of  the  owners  of  a 
majority  of  the  trcnt  feet  of  the  adjacent 
lots  lying  within  certain  prescribed  limits, 
and  without  first  having  obtained  from  the 
proper  municipal  authorities  an  official  per- 
mit, to  be  issued  upon  the  filing  of  the  peti- 
tion, subscribed  and  sworn  to  as  prescribed 
by  the  ordinance.  A  paper  purporting  to  be 
soch  a  petition  was  presented  and  filed,  bat 
the  court  found  that  certain  signatures  there- 
to were  obtained  by  misrepresentation  and 
deceit,  and  certain  other  signatures  were 
attached  without  any  authority,  and  that. 


•a  to  mcb  atgnatoies,  tbe  petition  had  been 
revoked  and  withdrawn.  In  a  writing  ffied 
by  those  whose  signatures' were  so  wrongs 
fully  attached  and  procured,  and  that,  with- 
out such  signatures,  the  petition  did  not  con- 
tain the  requisite  number  of  signers.  The 
court  also  found  that  thA  dty  authorities 
were  nevertheless  about  to  issue  the  permit 
to  appellants  to  so  remove  and  locate  said 
wooden  building,  and  that,  upon  obtaining 
such  permit,  appeUants  lntend««d  and  threat- 
ened to  remove  said  building  to  the  premises 
mentioned.  The  court  also  decreed  that  tbe 
names  of  appellees  and  others  so  improperly 
attached  to  the  petition  be  stricken  and  can- 
celed from  the  petition.  We  think  it  clear 
that  a  bUi  for  an  injunction  will  lie  In  such  a 
case.  The  bill  alleged,  and  the  ordinance 
recognised,  the  special  injury  which  would 
result  to  those  owning  adjacent  propei-ty; 
and  by  virtue  of  the  ordinance  they  had  the 
power  to  prevent  such  injury  by  refusing  to 
sign  the  petition.  But  here  was  a  fraudo* 
lent  petition,  presented  in  the  names  of  the 
appellees  and  others,  appearing  on  Its  face 
to  be  sufficient,  under  the  ordinance,  to  ao- 
thorUe  the  proper  municipal  officer  to  Issue 
the  permit,  and  upon  which  such  officer  waa 
about  to  issue  It  We  know  of  no  remedy, 
and  none  Is  pointed  out  by  counsel,  whereby. 
In  a  court  of  law,  appellees  could  have  pre- 
vented the  granting  of  such  permit  and  the 
removal  of  the  building,  and  its  location  ad- 
jacent to  their  property,  or  which  would 
have  afforded  proper  redress  for  the  Inju- 
ries, special  as  to  their  property,  which  the 
bill  and  proof  show  appellees  would  have 
sustained  had  the  contemplated  actioh  been 
taken.  Those  cases  which  hold  that  the  mu- 
nicipality itself  cannot  maintain  a  bOi  to  en- 
join the  erection  of  wooden  buildings  In 
violation  of  Its  ordinances  do  not.  It  seems 
to  us,  have  any  controlling  force  In  cases 
of  this  character.  It  has  a  remedy  at  law, 
or  may  provide  one.  The  supreme  court  of 
Indiana  has  held  that  a  bill  for  injunction 
would  Ue  at  the  suit  of  the  property  owner 
who  would  sustain  special  injury  to  prevent 
the  erection  of  wooden  buildings  where  they 
were  prohibited  by  ordinance.  Bank  v. 
Sarlls,  129  Ind.  201,  28  N.  E.  434;  Kaufman 
V.  Stein  (Ind.  Sup.)  37  N.  B.  333.  Questions 
of  a  kindred  character  were  decided  in  King 
V.  Davenport,  96  IlL  305.  But,  without  con- 
sidering whether  or  not  the  doctrine  of  the 
Indiana  cases  is  in  accord  with  the  weight 
of  authority,  we  must  hold  that  the  bill  In 
this  case  was  properly  brought  to  restrain 
appellants  from  seeking  to  obtain,  and  the 
city  authorities  from  issuing,  the  permit  up- 
on this  fraudulent  petition,  and  that,  in  view 
of  the  allegations  and  proof,  as  a  part  of  the 
relief  necessary  to  dispose  of  the  controver- 
sy, and  to  make  the  writ  effectual.  It  was 
proper,  and  In  full  accord  with  the  principles 
of  equity  Jurisdiction  and  decided  cases,  to 
enjoin  the  appellants  from  removing  the 
building  to  the  lot  in  question  without  first 
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harlBg  compiled  with  the  reqolrementa  of 
the  ordinance.  The  judgment  of  the  appel- 
late court  is  affirmed.    AfOrmed. 


04E  lod.  COS) 

ARMBTHONG  t.  STATB.* 
(Supreme  Court  of  Indiana.     Mar  26,  1S96.) 

EUBUZZLBMRNT— OWKEHSHIP  OF  ConSTT  FOKDS— 

TiMB  OT  Commission  or  Ofpbvsb. 

1.  The  title  of  the  county  treasurer  to  the 
money  which  he  receives  as  such  treasurer  is 
limited  to  the  extent  necessary  for  the  safe- 
keeping of  the  funds;  and,  in  an  indictment 
against  a  deputy  treasurer  for  embezzlement  of 
■uch  funds,  it  was  proper  to  allege  that  they 
were  the  funds  of  the  county- 

2.  An  indictment  against  a  deputy  county 
treasurer  for  embezzlement,  returned  in  No- 
vember, 1893,  alleged  that  defendant  was  dep- 
uty treasnrer  from  August  18,  1891,  to  August 
18,  1893.  Held,  that  under  Rev.  St  1894,  { 
1825  (Rev.  St.  1881,  i  1756),  providing  that  no 
indictment  shall  be  deemed  invalid  for  omitting 
to  state  the  time  when  the  offense  was  com- 
mitted, when  time  is  not  the  essence  of  the  of- 
fense, the  indictment  should  not  be  set  aside 
apon  the  presumption  that  the  offense  charged 
was  committed  in  the  first  part  of  defendant's 
term  of  office,  and  consequently  barred  by  the 
statute. 

Appeal  from  circnlt  court,  Howard  county; 
L.  J.  Kirkpa  trick.  Judge. 

Calvin  Armstrong  was  convicted  of  embesi- 
element  as  deputy  treasurer  of  Tipton  county, 
and  appeals.     Affirmed. 

Oglebay  &  Oglebay,  for  appellant  Wm. 
A.  Ketcbam,  Atty.  Gen.,  and  B.  B.  Beau- 
champ,  for  the  State. 

MONKS,  O.  J.  Appellant  was  tried  and 
convicted  upon  an  Indictment  charging  that, 
while  he  was  the  deputy  treasurer  of  Tipton 
county,  he  embezzled  the  money  and  funds  of 
said  county,  with  the  collection,  receiving,  safe 
keeping,  transfer,  and  disbursement  of  which 
he  waa  charged  and  intrusted  as  such  deputy 
treasurer.  The  Indictment  was  returned  un- 
der secUon  1942,  Rev.  St  1881  (section  2019, 
Rev.  St  1894),  which  U  as  follows:  "Who- 
ever, being  charged  or  in  any  manner  Intrust- 
ed with  the  collection,  receipt,  safe-keeping, 
transfer,  or  disbursement  of  any  money,  funds, 
aecurltiee,  bonds,  choses  in  action,  or  other 
property  belonging  to  or  under  the  control  of 
the  state  or  of  any  state  officer,  or  belonging 
to  or  under  the  control  of  any  county,  civil  or 
school  township,  city  or  town  in  this  state,  con- 
verts to  his  own  use,  or  to  the  use  of  any  other 
person  or  persons,  corporation  or  corporations. 
In  any  manner  whatever,  contrary  to  law,  or 
uses,  by  way  of  investment  in  any  kind  of 
property;  or  loans,  dther  with  or  without  in- 
terest; or  deposits  with  any  person  or  per- 
sons, corporation  or  corporations,  contrary  to 
law;  or  exchanges  for  other  funds,  except  as 
allowed  by  law,  any  portion  of  such  money, 
funds,  securities,  bonds,  choses  In  action,  or 
other  property,— is  guilty  of  embezzlement, 
and,  upon  conviction  thereof,  shall  be  im- 
prisoned in  the  state  prison  not  more  than 
twenty-one  years  nor  less  than  two  years, 
fliied  not  exceeding  the  value  of  tlie  money 

1  Rahearlnt  denied. 


or  other  property  embenMI,  and  disfran- 
chised, and  rendered  Incapal>le  of  hoiding 
any  office  of  trust  or  profit  for  any  determi- 
nate period."  The  venue  of  the  cause  was, 
on  application  of  appellant,  changed  to  the 
court'  below,  where  a  motion  to  quash  each 
count  in  the  Indictment  was  oTerruled.  Ap- 
pellant entered  a  plea  of  not  guilty,  and  the 
trial  resulted  hi  a  verdict  of  guilty,  upon 
which  Judgment  was  rendered.  The  errors 
assigned  call  in  question  the  sufficiency  of  the 
indictment 

It  Is  earnestly  insisted  that  the  indictment 
is  not  sufficient  for  the  reason  that  the  facts 
set  forth  therein  show  that  the  money  allied 
to  have  been  embezzled  was  not  ti>e  property 
of  Tipton  county,  as  averred,  but  was  ttie 
property  of  the  county  treasurer.  This  con- 
tention of  the  appellant  is  based  upon  the 
theory  that  all  the  money  which  comes  into 
the  hands  or  under  the  control  of  a  county 
treasurer  is  his  individual  property,  and  that 
he  may  do  with  it  whatever  he  pleases,  pro- 
vided he  pays  all  warrants  properly  drawn 
against  any  of  the  funds  in  his  hands,  and 
accounts  to  his  successor  for  wliat  may  lie  on 
hand  at  the  expiration  of  his  term  of  office. 
The  title  of  the  county  treasurer  to  the  money 
which  he  receives  as  such  treasurer  is  only 
recognized  to  the  extent  necessary  for  the  safe- 
ty and  lietter  security  of  the  Ainds  In  his 
hands,  and  not  for  the  use  or  benefit  of  the 
officer  himself,  and  Is,  In  effect,  a  legal  title, 
in  a  technical  and  veiy  limited  sense.  The 
equitable  title  to,  and  beneficiary  interest  in, 
such  money,  is  In  the  county,  and  the  money 
for  which  he  Is  held  liable  upon  his  bond  is 
really  the  money  of  the  county.  Rowley  ▼. 
Fair,  104  Ind.  180,  8  N.  B.  860;  Light  Go.  ▼. 
Veal  (Ind.  Sup.)  41  N.  B.  334.  While  tliU 
was  the  rule  prior  to  the  enactment  of  sec- 
tion 1942,  Rev.  St  1881  (section  2019,  Rev.  St. 
1894),  supra,  as  between  the  treasurer  and  the 
county,  for  the  reasons  stated,  yet,  as  between 
the  county  and  all  other  x)ersons,  the  title  to 
such  money,  legal  and  equitable,  is  in  the 
county.  In  Rowley  v.  Fair,  supra,  tills  court 
held  that  notes  and  other  evidences  of  indet>t- 
edness,  which  had  been  taken  by  a  deceased 
township  trustee  for  money  loaned  by  him, 
were  rightfully  turned  over  to  his  successor 
in  office,  and  did  not  belong  to  bis  administra- 
tor. It  was  properly  alleged,  therefore,  in  the 
intilctment,  tbaf  the  money  was  the  property 
of  the  county  of  Tipton.  State  T.  Moore.  1 
Ind.  548. 

Appellant  urges  that  as  the  Indictment  was 
returned  in  November,  1893,  and  It  is  alleged 
that  appellant  was  deputy  county  treasurer 
from  August  18,  1891,  to  August  18,  1893,  the 
presumption  Is  that  the  embezzlement  charged 
was  In  the  first  part  of  his  term,  and  there- 
fore barred  by  the  two-years  statute  of  limita- 
tions. Appellant  has  not  cited  any  authority 
that  such  presumption  exists,  and  we  know  of 
none.  On  the  contrary,  It  Is  provided  by  sec- 
tion 1756,  Rev.  St  1881  (section  1825,  Rev.  St. 
1894),  that  "no  Indictment  or  information  sliaU 
be  deemed  invalid  nor  shall  Hm  same  I>e  set 
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aside  or  qnasbed,  nor  shall  the  trial,  'Judgment 
or  other  proceeding  be  stayed,  arrested  or  In 
any  manner  affected  by  any  of  the  following 
defects;  •  •  •  Sixth.  For  any  surplusage 
or  repugnant  allegation  where  there  Is  suffl- 
clent  matter  alleged  to  Indicate  the  crime  and 
person  charged.  •  •  »  Eighth.  For  omit- 
ting to  state  the  time  at  which  the  offense  was 
committed  In  any  case  In  which  time  is  not 
the  essence  of  the  offense,  nor  for  stating  the 
time  Imperfectly  Unless  time  Is  of  the  essence 
of  the  offense.  •  •  •  Tenth.  For  any  other 
defect  or  Imperfection  which  does  not  tend  to 
the  prejudice  of  the  substantial  rights  of  the 
defendant  upon  the  merits."  Under  this  sec- 
tion of  the  statutes,  the  indictment  is  not  bad 
for  failure  to  state  the  time  at  which  the  crime 
was  committed,  for  the  reason  that  time  is 
not  of  the  essence  of  the  offense.  State  t. 
Sammons,  95  Ind.  22;  State  v.  McDonald,  106 
Ind.  233,  238,  6  N.  E.  607;  State  v.  Patterson, 
116  Ind.  45,  lO  N.  B.  280,  and  18  N.  E.  270; 
Fleming  t.  State,  136  Ind.  140,  36  N.  B.  154. 
Besides,  It  is  expressly  averred  In  the  Indict- 
ment that  "the  said  offense  was  committed 
within  the  two  years  next  preceding  the  re- 
turn of  the  indictment,  the  exact  time  and 
date  being  to  the  grand  Jurors  unlcnown."  We 
think  the  indictment  was  sufHcIent  to  with- 
stand the  motion  to  quash,  without  this  alle- 
gation. Neither  Is  this  form  of  pleading  time 
to  be  commended.  If  a  time  Is  alleged,  It 
should  be  within  the  statute  of  limitation,  but 
It  Is  not  necessary  to  prove  that  the  offense 
was  committed  at  the  time  averred.  It  Is 
sufSclent  to  prove  that  the  offense  charged 
was  committed  at  any  time  within  the  period 
flxed  by  the  statute  of  limitations.  There  is 
no  available  error  In  the  record.  Judgment 
affirmed. 

(1S9  lU.  181) 

ORB  T.  CITIZENS'  FIRH  INS.  CO. 

(Supreme  Court  of  Illinois.     Jan.  17,  1896.) 

Appeal  from  appellate  coifrt.  Third  diatrlct 
Action  by  Abner  R.  Orr,  assignee,  against  tiie 
Citizens'  Fire  Insurance  Company.  From  a 
Judgment  of  the  appellate  court  (66  111.  App.  621) 
reversing  a  judgment  for  plaintiff,  plaintiff  ap- 
peals.    Affirmed. 

W.  J.  Calhoun  and  H.  M.  Steely,  for  appe- 
lant Thomas  Bates  and  Lawrence  &  Law- 
rence, for  appellee. 

PER  CURIAM.  The  questions  involved  in 
this  ease  are  the  same  as  those  presented  and  de- 
cided in  Orr  v.  Insvirance  Co.,  158  III.  149,  41 
N,  E.  854.  The  reasons  given  in  the  opinion  in 
that  case  for  affinning  the  judgment  there  ate 
equally  applicable  here,  and  need  not  be  repeat- 
ed. The  judgment  of  the  appellate  court  is  af- 
firmed.    Judgmmt  affirmed. 


(144  Ind.  ton 

ATDELOTT  v.  OOLLINGS  et  at 

(Supreme  Court  of  Indiana.     April  21,  1896.) 

Appbal— Recoro — Presomptioks. 

1.  Where  a  complaint  is  amended  by  leave 

•t  court,  it  is  superseded  by  the  pleading  as 


amended,  and,  though  copied  into  the  record, 
forms  no  part  thereof. 

'  2.  Error  in  sustaining  or  oveimllng  a  d*- 
mnrrer  to  a  pleading  cannot  be  considered  un- 
less the  demurrer  appears  in  the  record,  ao  that 
the  grounds  of  objection  to  the  pleading  can  be 
known. 

8.  To  .entitle  a  party  to  a  reversal  of  the 
Judgment,  he  must  affirmatively  show  by  the 
record  that  the  court  committed  reversible  error: 
every  reasonable  intendment  being  in  favor  of 
the  mlings  below. 

Appeal  from  drctdt  court,  Parke  eoiinty; 
A.  F,  White,  Judge. 

Action  by  George  W.  Aydelott  against 
Archibald  B.  ColUugs  and  others  to  recover 
on  a  Lute,  and  for  the  appointment  of  a  re- 
ceiver. From  a  Judgment  for  defendants, 
plalntUC  appeals.    Affirmed. 

Rice  A  Johnston  and  Pnett,  Adams  &  Mo- 
Faddln,  for  appellant  McNutt  &  McNvtt; 
for  appellees. 

MONKS,  J.  Appellant  brought  this  action  ^ 
against  appellees  to  recover  upon  certain 
promissory  notes,  and  for  the  app(^tment  of 
a  receiver.  The  complaint  was  in  one  para>- 
graph.  Afterwards  appellant,  by  leave  ot 
court,  filed  a  second  paragraph,  and  an 
amended  first  paragraph  of  complaint.  Ap- 
pellees filed  a  separate  demurrer  to  each  par- 
agraph, which  was  sustained  as  to  the  first 
and  overruled  as  to  the  second.  Am>eUee8 
thereupon  filed  an  answer,  to  whldi  ai^I- 
lant  demorred,  which  demurrer  was  over-  • 
ruled,  and,  appellant  refusing  to  plead  fur- 
ther, Judgment  was  rendered  in  favor  of  ap- 
pellees. The  only  errors  assigned  are:  (1) 
The  court  erred  In  sustaining  the  demurrer 
to  the  first  jwragraph  of  complaint  (2)  Tbe 
court  erred  In  overruling  the  demurrer  to  the 
answer.  Counsel  for  am>ellee8  Insist  that  no 
question  Is  jjffesented  by  the  errors  assigned 
for  the  following  reasons:  (1)  That  the  first 
paragraph  of  the  complaint  as  amended  Is 
not  set  out  in  the  record.  (2)  That  the  de- 
murrer to  said  paragraph  is  not  copied  Into 
the  record,  or  the  grounds  of  demurrer  stated. 
(3)  The  demurrer  to  the  answer  is  not  in 
the  record,  nor  are  the  grounds  of  obJecth>n 
thereto  shown  by  the  record.  An  inspection 
of  the  record  discloses  the  defects  and  omis- 
sions therein  as  claimed  by  counsel  for  ap- 
pellees. The  original  complaint  is  copied  Into 
the  record,  but  the  same  was  amended  by 
leave  of  court,  and  was  therefore  superseded 
by  the  paragraph  as  amended,  and  cannot  be 
considered  as  part  of  the  record.  Britz  t. 
Johnson,  66  Ind.  661,  S^;  Westerman  v. 
Foster,  87  Ind.  411;  Thomt  Ind.  Prac.  Code, 
I  660,  and  note  1.  If  the  amended  first 
paragraph  was  properly  set  forth  In  the  rec- 
ord, no  question  would  be  presented  unless 
the  demurrer  thereto  was  also  in  the  record. 
Without  the  demurrer  we  cannot  know  the 
grounds  of  objection  to  the  pleading,  and, 
not  knowing  the  grounds  of  objection,  we 
cannot  adjudge  that  the  trial  court  erred,  but 
must  presume  that  the  ground  of  objection 
stated  in  the  demurrer  was  one  which  It  was 
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pitqter  to  OTerrule,  or  that  the  same  was  bo 
defectively  stated  as  to  present  no  question. 
ElUott,  App.  Proc.  SS  710,  720.  The  demur- 
rer to  the  answer  Is  not  In  the  record  and 
for  the  same  reasons  no  question  Is  pre- 
sented by  the  second  error  assigned.  All 
reasonable  presumptions  are  made  In  tavmr 
of  the  rulings  of  the  trial  court,  and  to  enti- 
tle a  party  to  a  reversal  of  a  judgment  he 
must  i>oint  out  and  establish  by  the  record 
that  the  trial  court  committed  a  reversible 
error.  This  not  having  been  done,  the  Judg- 
ment is  affirmed. 


(IM  Ind.  6S1) 

DUDBNHOFBE  et  aL  v.  JOHNSON. 

(Supreme  Court  of  Indiana.     AprU  23,  1896.) 

HOXTSASB  FORBCUWURB — ^Flbadinos — BumciBS- 

01  OF  Cross  Complaint— Aides  bt 

OraBH  Pleadings. 

1.  In  an  action  to  foreclose  a  mortgage,  cer- 
0     tain  defendants  filed  a  cross  complaint  alleging 

that,  prior  to  the  execution  of  such  mortgage, 
cross  complaiaants  had  been  compelled  to  pay  a 
judgment  recovered  against  them  as  indorsers 
and  sureties  on  a  note  executed  by  plaintiff's 
mortgagor,  and  that  their  lien  on  the  premises 
was  saperior  to  the  lien  of  plaintiff's  mortgage, 
but  no  facts  were  averred  showing  that  such 
judgment  ever  became  a  lien  on  the  land  in  suit. 
Held,  that  the  cruss  complaint  was  bad  on  de- 
murrer. 

2.  A  cross  complaint  mnst  be  good  within  it- 
self, without  aid  from  the  other  pleadings. 

*         Appeal  from  superior  ooort,  AUen  county; 
O.  M.  Dawson,  Judge. 

Action  by  EUen  V.  Johnson  against  Henry 
Keller  and  wife  to  foreclose  a  mortgage. 
George  P.  Dudenhofer  and  others,  who  were 
made  defendants,  as  claimiug  Hens  on  the 
premises,  filed  a  cross  complaint;  and  from  a 
judgment  sustaining  a  demurrer  thereto,  and 
decreeing  foreclosure,  cross  complainants  ap- 
peaL    Affirmed. 

N.  D.  Doughman,  C.  H.  Warden,  and  Jas, 
B.  Harper,  for  appellants.  Breen  &  Morris, 
Randall  &  Doughman,  Morris,  Bell,  Barrett 
&  Morris,  A.  H.  Bittinger,  and  E.  V.  Emer- 
ick,  for  appellee. 

McCABE,  J.  The  appellee  brought  suit 
against  one  Henry  Keller  and  wife  to  fore- 
close a  mortgage  executed  by  them  to  her  on 
April  28,  1893,  on  80  acres  of  land  in  Allen 
county,  to  secure  a  loon  of  some  $2,200  and 
Interest  She  made  defendants  to  her  com- 
plaint a  large  number  of  lien  holders,  by  both 
judgments  and  mortgage,  all  of  which  liens 
she  alleged  to  be  junior  to  the  lien  of  her 
mortgage.  She  made  the  appellants  Duden- 
hofer, Buedier,  and  Sherer  defendants,  alleg- 
ing that  they  claimed  to  have  some  lien  upon 
the  premises,  and  a^ed  that  they  be  requir- 
ed to  set  It  up,  or  be  barred.  But  It  is  aver- 
red that  the  lien  of  appellee's  mortgage  la 
senior  to  all  the  liens  and  claims  of  all  the 
defendants.  Proper  Issues  were  joined  upon 
the  complaint.  And  the  above-named  appel- 
lants filled  a  cross  complaint  In  two  para- 


graphs, to  which  the  court  sustained  a  sever- 
al demurrer  on  the  ground  that  neither  para- 
graph stated  facts  sufficient  to  constitute  a 
cause  of  action.  A  trial  of  the  Issues  formed 
resulted  in  a  general  finding  for  plaintiff,  and 
that  the  lien  of  her  mortgage  was  senior  and 
superior  to  the  liens  of  the  various  judgments 
and  mortgages  held  by  the  different  defend- 
ants, and  a  foreclosure  decree  followed.  The 
above-named  defendants  have  appealed.  Join- 
ing with  themselves,  as  co-appellants,  the 
other  defendants  below,  some  of  wbono— 
Emerlck,  Kover,  and  the  Hamilton  National 
Bank— have  appeared  and  declined  to  join 
in  the  appeal,  and  hence  their  names,  as  ap- 
pellants, are  stricken  out 

The  only  error  assigned,  and  urged  In  argu- 
ment. Is  the  ruling  of  the  court  sustaining  the 
demurrer  to  the  first  and  second  paragraphs 
of  the  cross  complaint  of  the  above-named 
appellants.  The  substance  of  the  first  para- 
graph thereof  Is:  That  one  Mayer  had,  prior 
to  the  execution  of  the  plaintiff's  mortgage, 
recovered  a  Judgment  in  the  superior  court 
of  Allen  county  against  the  cross  complain- 
ants and  Henry  Keller,  upon  a  note  executed 
by  said  Keller  to  one  George  Wait  That 
said  note  was  indorsed  by  said  Walt  to  these 
cross  complainants,  who  had  Indorsed  it  to 
said  Mayer,  who  recovered  the  Judgment 
thereon,  as  aforesaid,  on  April  28,  1891,  in 
the  sum  of  $126.41,  and  $16.95  costs.  That 
the  complaint  in  that  case  set  out  a  copy  of 
the  note,  and  alleged  that  these  cross  com- 
plainants were  held  only  as  Indorsers  on  said 
note.  That  the  judgment,  as  entered,  did  not 
set  out  that  these  cross  complainants  w»« 
only  Indorsers  upon  said  note,  and  sureties 
for  said  Keller.  That  execution  duly  Issued 
on  said  Judgment,  and,  Keller  being  insol- 
vent, these  cross  complainants  were  compell- 
ed to  pay  the  same  on  June  2, 1891,  amounting 
to  $127.13,  and  costs  amounting  to  «22.50,  to 
the  sheriff  of  Allen  county.  That  the  sheriff 
returned  the  execution  indorsed  as  follows: 
"This  execution  1^  rettuned  satisfied  as  to 
George  P.  Dudenhofer,  Henry  E.  Buecker, 
and  Henry  P.  Sberer,  and  unsatisfied  as  to 
Heniy  Keller;  the  sureties  having  paid  said 
Judgment  and  costs  June  2d,  1891.  Paid 
plahitlff,  $127.18;  clerk,  $16.95;  retaining  my 
fees.  George  H.  Viberg,  Sheriff,  by  P.  J. 
Wise,  Deputy."  That  said  execution  was 
numbered  1,756,  and  said  return  was  duly 
recorded  by  the  clerk  of  said  superior  court 
In  the  execution  docket  No.  3  of  said  superior 
court,  of  AUen  county.  That  said  Judgment 
was  indorsed  as  follows:  "Judgment  paid  by 
George  P.  Dudenhofer,  Henry  E.  Bueck«, 
Henry  P.  Sherer,  June  0th,  1881.  See  return 
of  execution  No.  1,756."  That  no  i>art  of  said 
judgment  has  ever  been  repaid  to  them.  That 
the  Hen  of  said  judgment  upon  the  premises 
described  in  plaintiff  Ellen  V.  Johnson's 
mortgage,  set  out  In  her  complaint,  is  prior 
and  superior  to  the  lien  of  the  plaintiff's 
mortgage,  and  prior  and  superior  to  the  llois 
of  the  defendants  herein,   and  these  cross 
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ocnnplaliumts  ask  the  court  to  decree  that 
they  have  the  first  lien  npon  the  premlaea 
described  In  plaintlS's  mortgage,  and  that 
they  shall  first  be  paid,  etc.  The  second 
paragraph  only  differs  from  the  first  In  that  It 
states  that  the  Judgment,  as  entered,  omit* 
ted,  by  mlstalce,  to  show  that  the  cross  com- 
plainants were  Indorsers  and  sureties  on  the 
note. 

Ck)ansel  on  both  sides  have  discussed  a 
number  of  Interesting  questions  which  the 
ruling  on  the  demurrer  to  the  foregoing  plead- 
ing presents.  But  there  is  <xie  defect  which 
we  think  all-sufadent  to  Justify  the  ruling  oC 
the  sapeciov  court  in  hoI(Ung  both  paragraphs 
bad.  There  are  no  facts  stated  is  either 
paragraph  showing  that  the  Mayer  Judgment 
ever  became  a  lien  on  the  land  covered  by  thd 
tippeYiee'B  mortgage.  Indeed,  there  is  mo  al- 
legation in  either  paragraph  that  Keller  ever 
owned  any  land  In  Allen  county,  or  anywhere 
else.  It  is  true,  these  facts  do  appear  In  the 
plaintiff's  Gonydaint.  But  !i  is  settled  law 
in  this  state  that  "a  cross  complaint,  like  a 
complaint,  must  be  good  within  and  of  it- 
self, without  aid  from  other  pleadings  in  the 
cause."  Conger  t.  Miller,  104  Ind.  502,  4  N. 
B.  800;  Masters  t.  Beckett,  83  Ind.  596; 
Campb^  ▼.  Routt,  42  Ind.  410;  Ewing  t. 
Patterson,  85  Ind.  326.  The  superior  court 
did  not  err  in  sustaining  the  demurrer  to 
both  iKiragraphs  of  said  cross  complaint.  The 
Judgment  is  therefore  afflrmed. 


(144  Ind.  6»») 

O'KANB  T.  TERRBLL  et  aL 
(Sapreme  Court  of  Indiana.     April  21,  1896.) 

FBAT7DULENT  HORTOAQa — EkPOBCBMBNT. 

The  holder  of  a  note  and  mortgage  ^Ten 
to  and  received  by  him  for  the  purpose  of  de- 
frauding the  mortgagor's  creditors  cannot  enforce 
the  same,  whether  executed  for  a  valuable  con- 
sideration or  not. 

Appeal  from  circuit  court,  Warren  county; 
J.  M.  Rabb,  Judge. 

Action  by  Charlotte  O'Kane  against  James 
Terrell  and  others  to  recover  on  a  note  and 
to  foreclose  a  mortgage  given  to  secure  the 
same.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

C.  V.  McAdama  and  O.  A.  Allen,  for  appel- 
lant   B.  F.  McCabe,  for  appellees. 

HOWARD,  J.  This  Was  an  action  by  the 
app^ant  against  the  appellees  to  recover  the 
amount  alleged  to  be  due  on  a  promissory 
note,  and  to  foreclose  a  mortgage  given  to 
secure  said  note.  The  only  question  argued 
by  counsel  Is  the  correctness  of  the  conclu- 
sion of  law  up<«>  the  facts  found  by  the 
court  From  the  special  findings  it  ai^)ear8: 
That  the  note  In  suit  was  given  to  appelant 
on  JanuaiT  22,  1892,  by  the  at^ellee  John 
O'Kane,  now  deceased,  who  was  then  the 
owner  of  the  land  described  in  the  complaint; 
and  that  thereafter,  on  February  8,  1882, 
the  mortgage  on  said  laud  and  here  in  suit 


wag  given  to  secure  said  note.  That  said 
mortgage  was  made  by  said  appellee  O'Kane, 
and  was  accepted  by  appellant  with  the 
fraudulent  Intent  of  cheating  and  defraud- 
ing the  creditors  of  said  appellee  O'Kane; 
the  note  and  mortgage  being  also  without 
ajay  consideration.  That  on  March  9,  1892, 
said  John  O'Kane  and  his  wife,  Nora,  exe- 
cuted a  deed  for  said  land  to  the  appellee 
TerreU.  That  among  the  conditions  of  said 
deed  waa  the  following:  "The  grantors  do 
not  warrant  as  against  four  certain  mort- 
gages," describing  them,  one  of  said  mortga- 
ges being  that  in  favor  of  appellant  and  here 
sued  on.  That  at  a  date  not  named  in  the 
findings  the  appellant  executed  and  delivered 
to  said  John  O'Kane  a  written  release  of 
said  note  ami  mortgage,  stating  in  her  re- 
lease that  the  said  note  and  mortgage  "has 
been  fully  paid  and  satisfied*  and  I  hereby 
release  the  same."  That  appellant  at  the 
same  time  surrendered  to  said  appellee  said 
note  and  mortgage.  That  the  said  John 
O'Kane  and  his  co-appellee  TerreU  after- 
wards took  said  release,  and  went  with  the 
wife  of  said  O'Kane,  before  a  notary  public, 
and  there  falsely  and  fraudulently  caused 
the  said  wife  of  O'Kane  to  personate  appel- 
lant and,  so  personating  appellant  to  ac- 
knowledge the  execution  of  said  release,  and 
which  release  and  satisfaction  of  mortgage, 
so  acknowledged,  was  filed  for  record  in  the 
recorder's  ofiice  on  March  15,  1892.  That  on 
March  14,  1892,  a  second  deed  for  the  land 
"for  the  purpose  of  correcting  the  deed  made 
March  9, 1892,"  was  made  by  O'Kane  and  his 
wife  to  Terrell;  this  second  deed  reciting 
that  the  purchaser  took  the  land  subject  to 
the  mortgages  mentioned  in  the  first  deed, 
except  that  the  mortgage  here  in  suit  was 
not  mentioned.  That  before  appellant's  mort- 
gage was  made  there  were  other  mortgages, 
also  attachment  liens  and  tax  liens,  on  said 
land,  all  superior  to  the  lien  of  appellant's 
mortgage;  and  other  debts  also  were  due  by 
said  John  O'Kane.  That  the  deeds  made  by 
O'Kane  and  wife  to  TerreU  were  made  as 
security  to  him  for  the  payment  of  said 
debts,  mortgages,  attachment  and  other 
liens,  and  that  TerreU  paid  aU  said  Uens, 
paying  all  together  a  larger  sum  than  was 
equal  to  the  whole  value  of  said  land.  As 
its  conclusion  of  law  the  court  found  that  the 
appeUant  was  not  entitled  to  a  Judgment  of 
foreclosure  of  her  mortgage.  AU  the  parties 
to  this  litigation  seem  to  have  been,  in  great- 
er or  less  degree,  engaged  in  fraudulent  prac- 
tices in  relation  to  the  Uens  on  the  land  in 
question  and  the  other  indebtedness  of  its 
owner.  Whether  TerreU  could  defend  against 
the  assumption  made  by  him  in  the  first 
deed  of  the  obligation  to  pay  the  note  and 
mortgage  in  suit  we  need  not  inquire.  It  is 
enough  that  appellant  herself,  the  pretended 
holder  of  that  note  and  mortgage,  has  no 
right  of  action.  Her  note  and  mortgage  are 
fotmd  to  be  without  consideration,  and  given 
to  and  received  by  her  for  the  fraudulent 
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imrpose  of  cheating  the  creditors  of  John 
O'Kane.  It  is  also  found  that  she  made  and 
signed  a  written  release  of  the  pretended 
debt  due  her,  and  surrendered  the  note  and 
mortgage  to  O'Kane.  There  is  nothing  due 
her,  and  she  has  no  right  of  recovery.  Ap- 
pellant gave  nothing  for  her  note  and  mort- 
gage; but,  even  if  she  had,  It  would  not 
help  her.  "Where  a  grantee  tal^es  a  convey- 
ance (and  the  same  is  true  of  a  mortgage) 
for  the  purpose  of  aiding  the  grantor  in  de- 
frauding his  creditors,  the  fact  that  he  pays 
a  valuable  consideration  does  not  divest  the 
conveyance  of  its  fraudulent  character." 
Bishop  V.  Redmond,  83  Ind.  157.  As  said  in 
Bunch  V.  Hart,  138  Ind.  1,  37  N.  B.  537,  re- 
affirming Selvers  ▼.  Di<^OTer,  101  Ind.  495: 
"The  law  will  leave  the  parties  who  have 
been  convicted  of  the  fraud  where  it  finds 
them."  See,  also,  Anderson  v.  Etter,  102 
Ind.  123,  26  N.  E.  218;  Bank  v.  Brady,  96 
Ind.  498,  at  page  506,  and  cases  cited.  The 
Judgment  is  affirmed. 

McCABE,  J.,  took  no  part  In  the  ded^on 
of  this  case. 


(144  Ind.  S73) 

MOORES  V.  HARE  et  al. 
(Supreme  Court  of  Indiana.  April  17,  1896.) 
Will — Daviss— Vested  Rbmaihdbb. 
A  will  contained  the  foUowiUK  devise:  "I 
give  and  deviue  to  my  daughter,  M.,  tor  and  dur- 
ing her  natural  life,  as  a  life  estate,  and  not  in 
fee,  the  following  real  estate:  •  •  •  At  the 
death  of  her,  said  M.,  all  the  said  real  estate  eo 
derised  to  her  for  life  shall  go  to  her  children  In 
fee  simple.  If  any  child  of  hers  shall  have  died, 
leaving  a  child  or  children,  then  the  portion  of 
said  real  estate  that  would  have  gone  to  the  par- 
ent shall  go  to  such  child  or  ctUldren."  AH  the 
children  of  M.  were  living  at  the  time  of  tlie 
death  of  the  testator.  Bela,  that  the  title  in  fee 
vested  in  them  at  once  on  his  death,  subject  only 
to  the  life  estate  of  their  mother. 

Appeal  from  circuit  court,  Marlon  county; 

E.  A.  Brown,  Judge. 

A(;tion  by  Charles  W.  Moores  against  Helen 
Hare  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Reversed. 

Merrill  Moores,  for  appellant.  Elmer  E. 
Stevenson,  for  appellees. 

MONKS,  J.  Appellant  brought  this  action 
against  appellees  to  quiet  title  to  certain  real 
estate.  The  complaint  alleges:  "That  on 
March  17,  1882,  Stoughton  A.  Fletcher  died, 
leaving  a  will  which  contained  the  following 
provision:  'I  give  and  devise  to  my  daughter, 
Maria  F.  Ritzinger,  for  and  during  her  nat- 
ural life,  as  a  life  estate,  and  not  in  fee,  the 
following  real  estate:  Lot  number  seven  (7) 
In  West's  Heirs'  addition  to  the  city  of  In- 
dianapolis, in  Marlon  county,  Indiana,  and 
other  land.    At  the  death  of  her,  said  Maria 

F.  Ritzinger,  all  the  said  real  estate  so  devis- 
ed to  her  for  life  shall  go  to  her  children  in 
fee  simple.  If  any  child  of  hers  shall  have 
died,  leaving  a  child  or  children,  then  the 


portion  of  said  real  estate  that  would  have 
gone  to  the  parent  shall  go  to  such  child  or 
children.'  That,  at  the  time  of  the  probating 
of  the  will,  Maria  F.  Ritzinger  was  a  widow 
and  unmarried,  and  is  still  unmarried,  and 
that  she  had  then  four  (dtlldren,  of  whom  one 
has  since  died  intestate,  unmarried,  and  with- 
out children  or  their  descendants,  the  other 
tliree  being  now  of  agre,  two  of  them  being 
married;  one  being  the  mother  of  the  de- 
fendants Myla  F.  and  Jnlia  F.  Briggs,  and  the 
other  the  mother  of  the  defendant  Helen 
Hare.  That  Maria  F.  Rltsinger,  and  all  <rf 
her  children,  with  the  bnsbaadB  of  tike  two 
that  are  married,  have  united  in  conveying 
to  plaintiff  the  property,  the  title  to  which  is 
sought  to  be  Quteted.  .  And  plalntifF  aska  that 
his  title  to  this  property  be  quieted  as  to  the 
defendants  who  are  grandchildren  of  Maria 
F.  Ritzinger."  To  this  complaint  appellees 
filed  a  demurr^,  which  was  sustained  by  the 
court;  and,  appellant  refusing  to  plead  far- 
ther, judgment  Was  rendered  in  favor  of  ap- 
pellees. 

The  (hU7  question  presented  is  whether  that 
portion  of  the  will  giving  Maria  F.  Bitainger 
a  life  estate  in  certain  lands  created  a  vest- 
ed or  contingent  remainder  in  her  children. 
It  is  settled  law  that  words  of  survivorship  in 
a  will,  unless  there  is  a  manifest  intent  to 
the  contrary,  always  relate  to  the  death  of 
the  testator,  and  that,  in  the  absence  of  con- 
trary intent,  a  will  always  speaks  as  from 
the  testator's  death.  Heibnan  v.  Heilman, 
129  Ind.  59,  63,  64,  28  N.  E.  310,  and  cases 
cited;  Harris  v.  Carpenter,  109  Ind.  540,  10 
N.  E.  422;  Hoover  y.  Hoover,  116  Ind.  498. 
19  N.  E.  468;  Wright  v.  Charley,  129  Ind.  257. 
28  N.  E.  706,  and  cases  cited.  It  is  an  estab- 
lished rule  that  the  law  not  only  favors  the 
vesting  of  remainders,  but  it  also  presumes 
that  words  postponing  the  estate  relate  to 
the  beginning  of  the  enjoyment  of  the  remain- 
der, and  not  to  the  vesting  of  such  estate.  In 
the  absence  of  a  clear  manifestation  of  the 
Intention  of  the  testator  to  the  contrary,  an 
estate  will  be  held  to  vest  at  the  earliest  pos- 
sible period.  The  intent  to  postpone  must  be 
clear  and  manifest,  and  must  not  arise  by 
mere  inference  or  construction.  Davidson  v. 
Koehler,  76  Ind.  398.  409,  410;  Hoover  v. 
Hoover,  supra;  Amos  v.  Amos,  117  Ind.  S7, 19 
N.  E.  543;  Harris  v.  Carpenter,  supra;  Boig- 
ner  v.  Brown,  133  Ind.  391,  33  N.  E.  92,  and 
cases  cited;  Bruce  v.  Bissell,  119  Ind.  525, 
629,  530,  22  N.  E.  4;  Wright  v.  Chariey.  129 
Ind.  257,  28  N.  E.  706;  Fowler  v.  Duhme  (Ind. 
Sup.)  42  N.  E.  G23,  and  cases  cited.  In  Har- 
ris V.  (3ari)enter,  supra,  the  wiU  gave  to  the 
testator's  wife  certain  real  estate  during  her 
life,  and  provided  tliat  "at  her  death  the  same 
shall  be  the  property  of,  and  pass  to,  my 
daughter,  Laura  Carpenter,  In  fee;  but,  if  the 
said  Laura  be  not  living,  then  to  her  heirs, 
forever."  This  court  held  that  the  survivor^ 
ship  provided  for  in  the  last  clause  had  ref- 
erence to  the  time  of  the  death  of  the  testa- 
tor, and  that  upon  his  death  Mrs.  Carpenter 
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became  aelsed  of  a  vested  remainder  in  fefe 
In  Hoover  v.  Hoover,  supra,  the  testator  de- 
vised to  his  wife  certain  real  estate  during  life, 
and  provided  that  at  her  death  the  undivided 
one-half  thereof  should  "pass  In  fee  simple  to 
my  son,  Andrew  Hoover,  If  he  Is  then  living, 
and,  if  he  be  dead,  then  to  his  widow,  autU 
her  death  or  marriage,  and,  at  her  death  or 
marriage,  then  to  his  heirs;  and.  If  no  heirs 
be  living,  then  said  lands  shall  pass  to"  the 
heirs  of  Daniel  Hoover,  the  testator.  This 
court  held  that  Andrew  Hoover  took  an  es- 
tate in  fee  simple,  in  remainder,  which  vested 
immediately  upon  the  death  of  the  testator, 
but  which  he  could  only  enjoy  in  possession 
after  the  termination  of  the  life  estate  of  his 
mother.  In  Heilman  v.  Heilman,  supra,  the 
testator  gave  to  his  wife  the  residue  of  his 
real  estate  and  personal  property  during  her 
natural  life,  and  so  long  as  she  ronained  un- 
married, and  provided  that  after  her  death  the 
same  should  "be  divided  in  equal  shares 
among  all  my  children,  and  should  any  of 
my  children  be  dead,  and  have  left  children, 
then  they  shall  be  entitled  to  the  distributive 
share  of  their  parents."  This  court  held  that 
the  children  of  the  testator  took  a  vested  in- 
terest in  the  part  of  the  estate  covered  by  this 
clause,  at  the  time  of  the  death  of  the  testator, 
the  oijoyment  of  which  was  postponed  dur- 
ing the  life  of  the  widow.  In  Borgner  v. 
Brown,  supra,  the  language  of  the  part  of  the 
will  in  controversy  was  as  follows:  "I  de- 
vise to  my  wife  the  farm  during  her  natural 
life.  At  the  death  of  my  wife,  the  real  es- 
tate aforesaid,  I  devise  to  my  son  James 
[Helms].  If  James  should  die  without  issue, 
the  above  real  estate  to  descend  to  his  wife,  if 
living,  and  the  remainder  to  go  to  his  chJl- 
drm."  James  Helms  died  before  the  testa- 
tor. This  court  held,  that  James  Helms,  if 
he  had  survived  the  testator,  would  have 
taken  a  fee  In  said  lands  immediately  upon 
the  death  of  the  testator,  subject  to  the  life 
estate  of  his  mother;  that,  said  James  hav- 
ing died  before  the  death  of  the  testator,  his 
(James')  widow  took,  under  the  will,  one- 
third  of  said  real  estate  in  fee  simple,  sub- 
ject to  the  life  estate  of  the  testator's  widow, 
and  the  remaining  two-thirds  to  the  testator's 
children,  subject  to  said  life  estate.  In  Tin- 
dall  V.  Ifiller  (Ind.  Sup.)  41  N.  B.  536,  the 
clause  of  the  will  in  controversy  was  as  fol- 
lows: "I  give  and  bequeath  to  my  beloved 
wife,  Sarah,  the  east  half  of  my  present 
dwelling  house  and  lot  [describing  it],  so  long 
as  she  may  live;  •  *  •  and  at  the  death 
of  my  said  wife  the  above  described  property 
shall  pass  absolute  to  my  daughter,  if  she 
still  survive.  If  she  shall  be  deceased,  It  is 
my  desire  that  the  property  pass  to  her  heirs." 
Both  the  wife,  Sarah,  and  daughter,  Julia,  sur- 
vived the  testator.  After  the  death  of  the  tes- 
tator the  devisees,  Sarah  and  Juila,  sold  and 
conveyed  the  property  devised,  by  deed  duly 
executed;  after  which  they  both  died,  before 
the  commencement  of  the  action;  the  daugh- 
ter dying  before  her  mother,  leaving  heirs. 


This  court  held' that  the  daughter,  Julia.  to<dc 

a  vested  remainder,  the  enjoyment  of  which 
was  postponed  until  the  death  of  her  mother, 
the  life  tenant,  and  that  the  deed  of  herself 
and  mother  passed  to  the  grantees  a  perfect 
title  in  fee  simple.  These  cases  are  similar 
to  the  case  before  us,  and  we  think  this  case 
must  be  ruled  by  them.  There  being  no  mani- 
fest Intent  to  the  contrary,  it  will  be  presum- 
ed that  the  clause  providing  that  at  the  death 
of.  Maria  F.  Ritzinger  the  real  estate  devis- 
ed should  go  to  her  children  in  fee  simple  re- 
lates to  the  beginning  of  the  enjoyment  of 
the  remainder,  and  not  to  vhe  vesting  of  that 
estate,  and  that  the  clause,  "If  any  child  of 
his  shall  have  died,  leavinjg  a  child  or  chil- 
dren," has  reference  to  death  during  the  life- 
time of  the  testator.  Under  the  rules  which 
we  have  stated,  and  authorities  cited,  we 
think  It  is  clear  that  the  children  of  Mrs. 
Ritzinger  took  a  remainder  In  said  real  es- 
tate, which  vested  Immediately  on  the  death 
of  the  testator,  the  enjoyment  of  which  was 
postponed  until  the  death  of  theh:  mother.  It 
follows  that  the  court  erred  in  sustaining  the 
demurrer  to  the  complaint.  Judgment  re- 
versed, with  Instrnctlons  to  overrule  the  de- 
murrer to  the  complaint,  and  for  further  pro- 
ceedings In  accordance  with  this  oikinioa. 


(1«  Ind.  851) 
STATE  V.  ARNOLD. 
(Supreme  Court  of  Indiana.     April  24,  1896.) 
Criminal  Pbocbddbe— Motion  in  Arrest — 8«n- 

TENCS— APPEAI.  by    BTATB. 

1.  There  having  been  a  verdict  of  convic- 
tion, which  was  enoneous.  In  assessing  a  pnn- 
isbment  less  than  that  prescribed  by  statute,  de- 
fendant filed  a  written  objection  to  the  rendition 
of  judgment  on  the  verdict,  which  was  sustained 
by  the  court,  and,  by  leave,  withdrew  bis  mo- 
tion for  new  trial.  Held,  that  the  interposition 
of  the  objection,  and  the  action  of  the  court 
thereon.  In  effect,  constituted  a  motion  and  order 
in  arrest,  and  hence,  under  Rev.  St.  1894,  g  1955 
(Rev.  St  1881,  §  1882),  the  state  was  entiUed  to 
an  appeal.     42  N.  £>.  1095,  af&rmed. 

2.  There  having  been  a  verdict  of  conviction 
Imposing  as  a  punishment  both  fine  and  impris- 
onment, which  was  erroneous  as  to  the  latter  in 
assessing  a  term  less  than  that  prescribed  by 
statute,  and  the  judgment  having  been  arrested 
for  that  reason,  the  state's  ri^ht  of  appeal  was 
not  lost  by  payment  of  the  line  by  defendant, 
and  its  receipt  by  the  clerk.  42  N.  B.  1095,  af- 
firmed. 

3.  After  the  state's  right  of  appeal  in  a 
criminal  case  attaches,  no  act  of  the  prosecuting 
attorney  can  depnve  the  state  thereof.  42  N. 
B.  1095,  aflSrmed. 

4.  Where  a  verdict  of  conviction,  assessing 
the  punishment  at  fine  and  imprisonment,  was 
erroneoos  as  to  the  latter,  in  assessing  a  term 
less  than  that  prescribed  by  statute,  as  a  result 
of  misdirection  by  the  court,  the  verdict  was  not 
avoided  in  whole,  as  being  outside  the  statute. 
42  N.  B.  1095,  affirmed. 

Petition  for  rehearing.    Overruled. 
For  original  opinion,  see  42  N.  E.  1095. 

HACKNBY,  C.  J.  Counsel  for  apprise 
have  supported  their  petition  for  a  rehearing 
by  an  earnest  and  able  tMlef ,  presenting  again 
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all  of  the  questions  considered  originally,  and 
adding  an  attack  upon  the  Indictment.  Cotiii< 
set  expressly  recognize  the  rule  that  a  rehear^ 
Ing  la  never  gn^nted  that  points  may  be  pre- 
sented for  the  first  time.  Accepting,  for  the 
purposes  of  the  attack,  the  court's  conclusion 
that  the  motion  of  the  appellee  that  Judg- 
ment be  not  rendered  against  him,  on  a  mo- 
tion in  arrest  of  Judgment,  it  is  insisted  that 
the  question  of  the  sufficiency  of  the  indict- 
ment to  charge  a  public  offense  was  made. 
It  may  well  be  doubted,  we  think,  if  that 
question  is  presented,  any  more  than  that 
the  grand  Jury  had  no  authority,  or  any  other 
reason  not  stated  In  the  motion.  However, 
the  attack  made  upon  the  Indictment  is  that 
It  Insufficiently  charges  the  persons  to  be  de- 
frauded, and  the  persona  whose  money  was 
sought  to  be  obtained,  and  did  not  "negative 
the  averments  as  to  the  alleged  false  repre- 
sentations." The  charge  was  that  the  appel- 
lee and  others  conspired,  etc.,  "to  defraud 
divers  citizens  of  the  cotmty  of  Whitley,  and 
the  public  generally,"  and  to  fraudulently, 
etc,  "obtain  from  divers  citizens  of  the  coun- 
ty of  Whitley,  by  means  of  said  false  pre- 
tenses and  representations,"  which  were  then 
set  out  While  not  passing  upon  the  ques- 
tion. It  may  be  well  to  note  the  cases  of 
Woodworth  v.  State  (present  term)  43  N.  B. 
933;  Chandler  v.  State  (present  term)  141 
Ind.  106,  39  N.  B.  444;  Campton  v.  State,  140 
Ind.  442,  39  N.  B.  916;  Nichols  v.  State,  127 
Ind.  406.  26  N.  E.  839,— where  It  is  held  that 
mere  defects  or  uncertainties  In  criminal 
pleading,  or  the  Imperfect  statement  of  an 
essential  element  of  a  public  oftense,  will  not 
sustain  a  motion  in  arrest  of  Judgment  We 
have  again  Investigated  the  questions  origi- 
nally presented,  and  find  no  reason  to  change 
our  views  expressed  in  the  former  opinion. 
The  petition  Is  overruled. 


(lU  Ind.  63S) 

TUCKER  V.  HYATT. 
(Supreme  Court  of  Indiana.     April  24,  1896.) 

Revibv  on  Appeal — Objbotiox  kot  Raibbd  ' 
Below. 
On  motion  bj  defendant  for  a  new  trial, 
one  of  the  grounds  assigned  therefor  was  the 
action  of  the  court  in  allowing  plaintiff's  signa- 
ture to  an  affidavit  for  change  of  venue  to  b« 
used  as  a  standard  with  which  to  compare  her 
rtifipiited  signature  to  a  release  pleaded  in  bar, 
the  objection  being  that  the  affidavit  had  not 
been  offered  in  evidence,  and  that  the  signatvire 
thereto  had  been  made  since  the  controversy  be- 
gan. Bcld,  that  this  objection  did  not  present 
to  the  trial  court  the  question  whether  such 
comparison  could  be  made  "when  the  signature 
used  as  the  standard  was  made  for  the  sole  and 
express  purpose  of  raising  the  identical  issue  to 
be  determined  by  such  evidence";  and  such 
question  could  not,  therefore,  be  considered  on 
appeal. 

Petition  for  rehearing.     Overruled. 
For  original  opinion,  see  41  N.  B.  1047. 

HOWARD,  J.    In  the  petition  for  a  rehear- 
ing in  this  case  counsel  for  appellant  con- 


fine their  argument  almost  wholly  to  the  dis- 
cussi(m  of  a  single  error  alleged  to  have  been 
made  In  the  trial  court,  and  which,  it  is  con- 
tended, has  not  been  sufficiently  considered 
In  this  court  The  facts  In  relation  to  the 
alleged  error  are  set  out  in  appellant's  brief 
as  follows:  "The  sixteenth  reason  assigned 
for  a  new  trial  reads  as  follows:  'That  the 
court  erred  In  admitting  in  evidence,  over 
the  objections  of  the  defendant  the  evidence 
of  the  witness  Russell  Morgan,  which  evi- 
dence consisted  In  the  said  witness  compar- 
ing what  purported  to  be  the  signature  of 
the  plaintiff  to  her  affidavit  for  change  of 
venue  filed  in  this  cause  and  what  purported 
to  be  the  signature  of  the  plaintiff  to  her 
verified  reply  ffied  in  this  cause  with  the 
signature  to  the  written  release  described 
In  the  defendant's  third  paragraph  of  answer 
in  this  cause,  and  In  stating  to  the  Jury  that 
the  signature  to  said  purported  affidavit  and 
said  purported  reply  was  not  written  by  the 
same  person  who  wrote  the  signature  to  said 
release.'  The  above  reason  for  a  new  trial 
Is  based  upon  the  following  question  pro- 
pounded to  the  witness  Russell  Morgan  by 
appellee,  and  answer  thereto,  as  well  as  oth- 
er questions  to  and  answers  by  the  same  wit- 
ness: 'Yon  may  examine  the  signature  on 
this  paper  marked  "No.  16,"  there,  Emogene 
Hyatt,  and  also  examine  the  signature  on 
the  pap^  In  the  case  entitled  "The  Affidavit 
for  a  Change  of  Venue,"  and  also  the  signa- 
ture in  the  case  entitled  "The  Reply  to  the 
Defendant's  Answer,"  and  state  to  the  Juay 
whether  or  not  they  wn«  all  three  written 
by  one  and  the  same  hand,  in  your  Judg- 
ment' (The  defendant  objects  to  the  ques- 
tion, because  the  comparison  is  admitted  to 
be  made  with  the  writing  in  question,  and 
the  papers  not  offered  in  evidence,  and  signa- 
tures made  since  the  signature  became  a 
question  of  controversy  as  to  the  genuine- 
ness of  the  signature  of  the  plaintiff,  and 
comparison  made  with  the  signatures  not  ad- 
mitted by  the  defendant  to  be  genuine,  and 
that  the  papers  with  which  the  comparison  is 
being  made  are  not  in  evidence  for  any  other 
purpose;  which  objection  is  overruled  and 
defendant  excepts.)  To  which  question  the 
witness  answered:  1  would  say,  in  my  Judg- 
ment, they  are  two  different  handwrites.' " 
The  objection  as  thus  made  by  the  appellant 
is  not  altogether  free  from  obscurity.  We 
think,  however,  that  it  did  not  present  to  the 
trial  court  the  question  urged  by  counsel  on 
this  appeal.  The  question  here  urged  Is  stat- 
ed In  the  brief  of  counsel  as  follows:  "The 
precise  question  here  is,  can  a  disputed  sig- 
nature be  compared  with  a  signature  to  a 
verified  reply  of  non  est  factum,  as  a  stand- 
ard of  comparison  by  an  expert  and  express 
an  opinion  on  such  comparison  alone,  as  to 
the  genuineness  of  the  disputed  signature, 
when  the  signature  used  as  the  standard 
was  made  for  the  sole  and  express  purpose 
of  raising  the  identical  issue  to  be  deter- 
mined by  such  evidffiace?"     By  this  state- 
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neat.  If  we  nadentuid  counsel,  It  la  Bought 
to  bring  hero  for  decislcn  the  qoestlon 
whether  a  party  can  call  an  expert  to  com- 
pare the  signature  to  a  paper  In  dispute  with 
signatures  made  by  the  i>arty  to  papers  filed 
by  him  In  the  case;  the  objections  suggested 
being  that  the  signatures  used  for  comparts 
son  may  have  been  written  In  a  disguised 
hand,  and  the  evidence  be,  therefore.  In  ef- 
fect, self-serving.  If  this  Is  the  question 
now  sought  to  be  raised,  we  are  satisfied 
that  an  examlnatlcm  of  the  objection  made 
on  the  trial,  and  which  we  have  set  out 
above,  wUl  show  that  the  objection  as  so 
made  did  not  bring  the  question  to  the  at- 
tention of  the  court;  and,  consequently,  that 
the  question  now  so  earnestly  argued  by 
counsel  was  not  passed  upon  In  the  ruling 
complained  of.  The  objection  made  on  the 
trial  Is,  substantially,  that  the  affidavits  pro- 
posed to  be  used  for  comparison  had  not 
been  ofl^ered  in  evidence,  and  that  the  signa- 
tures thereto  were  made  since  the  controver- 
sy began.  But  the  fact  that  signatures  had 
been  made  after  the  controversy  began  would 
not,  of  itself,  make  the  comparison  improper. 
Nothing  remains  in  the  objection  made  be- 
fore the  trial  court,  therefore,  but  that  the 
papers  had  not  been  offered  in  evidence.  Of 
this  objection  we  are  free  to  say  that  it  does 
not  impress  us  as  being  altogether  Ingenu- 
ous. The  record  does.  In  fact,  show  that 
the  affidavits  were  offered  In  evidence,  as  fol- 
lows: "The  plaintiff  here  offers  In  evidence 
the  complaint  and  file  marks  thereon,  the 
afiSldavlt  for  a  change  of  venue  filed  in  this 
cause,  and  we  also  offer  In  evidence  the  plaln- 
tlETs  reply  to  the  defendant's  answer.  The 
defendant  objects,  for  the  reason  that  the 
papers  are  before  the  Jury  for  all  purposes 
any  way;  and  with  the  understanding  that 
they  are  before  the  Jury  for  all  purposes  the 
offer  is  withdrawn."  So  far,  then,  as  the  ob- 
jection made  on  the  trial  Is  concerned,  name- 
ly, that  the  affidavits  had  not  been  offered  in 
evidence,  it  is  clear  that  appellant  waived 
the  question.  And  so  far  as  concerns  the 
objection  made  on  this  appeal,  namely,  that 
appellee  should  not  have  been  permitted  to 
make  comparison  of  the  disputed  paper  with 
papers  In  the  caee  signed  by  her,  and  In  the 
signing  of  which  the  handwriting  might 
have  been  simulated,  "for  the  sole  and  ex- 
press purpose  of  raising  the  Identical  Issue 
to  be  determined  by  such  evidence,"  that 
question  was  not  presented  for  the  consid- 
eration of  the  trial  court,  and  Is  therefore  not 
one  for  this  court  to  pass  upon  In  review. 
This  view  of  the  case  now  urged  by  counsel, 
we  may  also  add,  was  not  considered  or 
passed  upon  In  the  original  opinion.  On  the 
general  subject  of  comparison  of  handwrit- 
ings, see  Chance  v.  Railroad  Co.,  32  Ind.  472; 
Burdfok  v.  Hunt,  43  Ind.  381;  Huston  v. 
Schlndler,  46  Ind.  38;  Porgeyn  v.  Bank,  66 
Ind.  123;  Shorb  v.  Klnzie,  80  Ind.  500;  Thom- 
as V.  State,  103  Ind.  419,  2  N.  E.  808;  1 
Greenl.    Ev.   I   681;    Best,    Ev.   H  232-248; 


IjawBon,  Exp.  Br.  p.  879;  Bog.  Exp.  Teat. 
(2d  Ed.)  I  130;  Harris,  Identification,  H  383, 
886,  426;  9  Am.  &  Eng.  Enc.  Law  (1st  Ed.) 
279;  note  to  Dresler  v.  Hard  (N.  Y.  App.)  12 
Lawy.  Rep.  Ann.  456,  27  N.  E.  823.  The  peO- 
tlon  U  oveiruled. 
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(Sapreme  (3ourt  of  Indiana.     April  21,  1896.) 

Il^STBB   AND    SSSVANT— WRONOrUL    DlSCHABO*— 

Plbaoihg — Instsdctions— Mbabukb  .' 

or  DAHAQBt. 

1.  The  remedy  of  a  servant  disdiarged  wlth- 
ont  cause  l>efore  the  expiration  of  the  contract 
period  of  service  is  not  m  assumpsit,  as  for  im- 
plied serrices,  but  is  for  damages  for  breach  of 
tiie  contract 

2.  The  amowit  of  wages  agreed  to  be  paid 
for  the  unexpired  term  is,  on  an  illegal  diacfaaxge, 
prima  fade,  the  measure  of  damages. 

3.  In  an  action  to  recover  for  damages  for 
illegal  discharge  l)efore  eviration  of  term,  the 
complaint  need  not  allege  inability  to  earn  any- 
thing during  such  time. 

4.  To  justify  the  discharge  of  a  servant  for 
a  refusal  to  submit  to  the  master's  direction  and 
control,  it  should  appear  that  such  refnsal  was 
in  matters  material  to  the  empioyment,  and  an 
instruction  submitting  the  question  of  the  ma- 
teriality of  such  matters  to  the  jury  Is  not  erro- 
neous. 

6.  Slight  deriations  from  the  master's  in- 
stmctions,  in  immaterial  matters,  would  not 
Warrant  a  servant's  discharge,  after  he  had  been 
retained  in  the  service  for  a  considerable  time 
thereafter  without  complaint 

6.  A  servant  wrongfully  dischoiged  has  his 
option  to  sue  at  once  for  liig  damages,  or  to  wait 
tfll  the  expiration  of  his  term  of  employment: 
and  the  damages  recoverable  are  the  amount  of 
his  wages,  at  the  contniot  price,  to  the  date  «f 
the  trial,  where  that  takes  place  before  the  ex- 
piration of  the  term,  less  whatever  sum  it  ia 
shown  that  he  has  earned,  or  might  reasonably 
have  earned,  since  his  discharge. 

Appeal  from  superior  court,  Vigo  county;  O. 
F.  McNutt,  Judge. 

Action  by  John  W.  Love  against  WiUiam 
A.  Hamilton  and  others.  Judgment  for  plalur 
tiff, 'and  defendants  appeal.    Reversed. 

Sam'l  R.  Hamill,  Stlmson,  Condit  &  Stimson, 
and  A.  M.  Hlggins,  for  appellants.  Mack, 
Henry  &  Crane,  for  appellee. 

HACKNEY,  a  J.  The  appellee  sued  and 
recovered  against  the  appellants  upon  a  com- 
plaint alleging  "that  in  June,  1891,  he  enter- 
ed into  a  written  agreement  with  the  de- 
fendants, by  which  they  employed  him  as 
their  agent  for  three  (3)  years,  a  copy  of 
which  agreement  is  herewith  'filed,  and  made 
a  part  hereof,  marked  'Exhibit  A';  that  he 
continued  to  work  for  and  serve  defendants 
under  said  contract,  ^d  to  perform  his  duties 
thereunder,  till  November  1.  .1892,  when  de- 
fendants discharged  him,  and  would  not  suf- 
fer  him  to  remain  longer  In  said  service,  al- 
though he  was  ready  and  willing  to  continue 
therein;  that  by  said  contract  he  would  have 
received  one  hundred  and  fifty  (150)  dollars 
per  month  for  eight  months,  balance  of  sec- 
ond year,  and  would  have  received  two  hun- 
dred (200)  dollars  per  month  for  the  third 


'  Superseded  by  opinion. 
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and  last  year.  Wherefore  be  brings  this  ac- 
tion for  damages  for  the  violation  of  said  con- 
tract by  defendants,  and  demands  Judgment 
for  three  thousand  Biz  hundred  (3,600)  dol- 
lars." 

The  discussion  by  the  learned  counsel  for 
the  appellants,  that  this  complaint  should 
have  gone  down  before  the  demurrer  thereto 
in  the  lower  court.  Involves  several  propo- 
sitions which  are  also  Involved  In  objections 
to  the  Instructions  of  the  superior  court  to  the 
Jury  trying  the  cause.  The  insistence  Is  that 
the  remedy  of  a  servant  discharged  without 
cause  before  the  expiration  of  the  contract 
period  of  service  Is  not  In  assumpsit,  as 
tar  implied  services,  but  that  It  Is  for  dam- 
ages for  the  breach  of  the  contnict  of  em- 
ployment This,  we  think,  is  the  true  rule. 
Ricks  V.  Yates,  5  Ind.  115;  Printing  Co.  v. 
Morss,  60  Ind.  153;  Richardson  v.  Machine 
Works,  78  Ind.  422;  Insurance  Co.  v.  Nezsen, 
84  Ind.  347;  Hinchcliffe  v.  Koonts,  121  Ind. 
422,  23  N.  E.  271;  Pennsylvania  Co.  v.  Dolan, 
6  Ind.  App.  109,  32  N.  £.  802;  Glass  Co.  v. 
Stoehr  (Ohio  Sup.)  43  N.  E.  279.  The  c<Miten- 
tion  of  the  appellants,  however,  that  the 
amount  of  the  wages  agreed  upon  Is  not 
prima  facie  the  damage  sustained  and  recov- 
erable, is,  in  our  opinion,  erroneous.  Hinch- 
cUfte  V.  Koontz,  supra;  Pennsylvania  Co.  v; 
Dolan,  supra;  14  Am.  &  Eng.  Enc.  Law,  p.  794, 
note  1:  8  South.  Uiw  Bev.  (N.  S.)  p.  432,  note 
5,  p.  449,  where  Mr.  Thornton  has  collected 
many  authorities.  See,  also,  19  Cent.  Law 
J.  p.  342.  Nor  is  it  true  that  the  discharged 
servant  must  allege  that  since  his  discharge 
he  has  earned  nothing  from  sources  other 
than  tliat  of  his  employment  under  the  broken 
contract.  It  is  true  tliat  any  sum  earned  by 
him,  or  which,  by  reasonable  diligence,  might 
have  been  earned  by  him,  after  his  discharge, 
is  to  be  considered  against  the  value  of  bis 
wages  under  the  contract;  but  this  conclusion 
does  not  require  tliat  he  shall,  in  the  first  In- 
stance, negative  the  fact  of  his  having  earned 
nothing,  and  having  l)een  unable  to  get  em- 
ptoyment.  The  most  that  can  be  required  of 
him,  in  the  first  instance.  Is  to  plead  and  es- 
tablish a  prima  facie  case;  and  then,  in  re- 
sponse to  this  prima  facie  case,  the  defend- 
ant must  establish  the  fact  that  the  plaintift 
lias,  or  could  have,  earned  wages  after  the  dis- 
charge. Dunn  V.  Johnson,  33  Ind.  54;  Print- 
ing Co.  V.  Morss,  supra;  Railway  Co.  v. 
Ltites,  112  Ind.  276, 11  N.  E.  784,  and  14  N.  E. 
700;  Hinchcliffe  v.  Koontz,  supra;  Penn- 
itylvania  Co.  v.  Dolan,  supra;  19  Cent  Law 
J.  343,  notes  10,  11;  8  South.  I^w  Rev.  (N. 
S.)  p.  448,  notes  3,  4;  14  Am.  &  Eng.  Enc. 
Law,  p.  797,  i  13,  note  5.  Appellants'  coun- 
sel, with  much  learning  and  ability,  attack 
the  principles  underlying  the  rules  we  have 
announced,  and  which  are  supjwrted  by  an 
unbroken  line  of  authority,  and  we  are  im- 
pressed that  In  one  or  two  instances  these 
principles  do  not  so  coincide  with  those  adopt- 
ed in  some  other  actions  as  to  appear  entirely 
consistent    But  thoy  have  been  long  recog- 


nized and  acted  upon  in  our  own  state,  and 
are  so  well  fortified  by  the  holdings  of  most, 
if  not  all,  of  the  courts  of  last  reavrt,  that  It 
would  seem  necessary  to  maintain  them,  un- 
less the  legislature  should  deem  it  wise  to 
enact  what  may  be  determined  a  better  rule. 
From  these  considerations,  we  think  the  com- 
plaint sufficient,  as  against  the  demurrer. 

At  the  trial  the  court  gave  and  modified 
certain  instructions,  of  which  appellants  com- 
plain. One  was  that:  "If  you  believe  from 
the  evidence  that  the  plaintiff,  within  the 
scope  of  his  alleged  employment  as  solicitor 
of  life  insurance,  refused  to  obey  or  submit 
to  the  directions  or  rules  of  the  defendants, 
Iiaving  notice  of  stush  directions  or  rules,  or 
that  he  so  behaved  himself  as  to  make  It 
difficult  or  disagreeable  for  them  to  direct 
and  control  him  in  the  performance  of  his 
alleged  duties,  the  defendants  had  a  right  to 
dlscliarge  him  from  their  service,  and  he  can- 
not recover  damages  against  them  therefor." 
The  modification  complained  of  consisted  in 
adding  the  words  which  we  have  italicized. 
In  this  we  observe  no  error.  If  appellants 
maintained  rules  or  regulations  for  conduct- 
ing their  business,  it  was  their  duty  to  so 
promulgate  them  as  to  afford  the  servant  an 
opportunity  to  know  them.  If  so  promul- 
gated, he  would  be  deemed  to  have  notice  of 
them.  If  not  so  promulgated,  he  could  not 
be  required  to  know  them.  Another  Instruc- 
tion, given  as  modified,  was  that:  "By  the 
terms  of  the  contract  set  out  In  the  com- 
plaint the  plaintiff  sold  his  services  to  the 
defendants  for  a  stipulated  time,  and  for  a 
stipulated  price.  During  the  time  stipulated 
in  the  contract  the  defendants  not  only  had 
the  right  to  such  services,  but  they  had  a 
right  to  direct  and  control  the  plaintiff  in 
the  performance  of  such  services;  and  If  the 
plaintiff  refused  to  submit  to  such  directions 
and  control,  in  material  matters,  the  defend- 
ants had  a  right  to  discharge  him,  and  such 
discharge  would  not  be  a  breach  of  the  con- 
tract, and  the  plaintiff  would  not  be  entitled 
to  recover  damages  therefor."  To  so  qualify 
the  instruction  as  to  direct  that  disobedience, 
to  give  the  right  to  discharge,  must  he  "In 
material  matters,"  rather  than  in  any  mat- 
ter, however  trivial  and  insignificant,  was 
proper.  Schouler,  Dom.  Rel.  g  462.  While 
the  appellants  had  the  right  to  control  their 
business,  and  to  adopt  such  measures  for  do- 
ing so  as  they  might  reasonably  deem  prop- 
er, yet  the  disobedience  Justifying  the  dis- 
charge of  the  servant  must  have  been  in 
some  respect  material  to  the  methods  and 
measures  adopted  by  the  masters.  Whether 
there  had  been  such  disobedience  was  a  ques- 
tion for  the  Jury  to  pass  upon,  and  was  not 
a  question  that  the  appellants  might  arbi- 
trarily decide.  For  the  same  reasons,  it  Is 
our  opinion  that  the  trial  court  did  not  err 
in  charging  that  if  it  was  found  from  the  evi- 
dence that  the  appellee  had  made  slight 
losses  of  time,  and  had  been  disobedient  in 
immaterial  matters,  after  which  he  had  been 
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oootliined  In  the  aerrltce  for  a  conaldenible 
time  without  complaint  from  the  appellants, 
such  conduct  would  not  Justify  discharging 
blm  after  such  continued  service.  The  con- 
tract was  general,  in  stating  the  time  of 
service  at  three  years,  and  was  subject  to 
such  reasonable  construction  as  to  the  hours 
of  service,  as  the  extent,  character,  and^ 
rules  of  the  business  of  the  appellants  should 
warrant.  Both  parties  having  acted  upon  a 
construction  of .  It,  and  acquiesced  in  such 
iconstruction  for  &  considerable  time,  would 
aeny  the  right  of  the  master  to  make  a  stale 
violation  of  the  letter  of  the  contract  the  pre- 
text for  turning  away  the  servant. 

Pinally,  it  Is  complained  that  the  court 
gave,  at  the  appellees*  request,  the  following 
Instruction;.  "If.plaintiff  was  .wrongfully  dis- 
charged 20  months  before  his  contract  ex- 
pired, h.e  had  a  right  to  sue  at  once  for  a 
breach  of  the  contract,  which  he  has  done, 
and  he  would  have  a  right  to  recover  his 
full  damages  to  the  end  of  his  term."  In  ef- 
fect, the  jury  were  advised  that  they  might 
allow  the  contract  rate  tot  the  unexpired  20 
months  of  the  contract  term,  although  but  a 
fnctlon  of  that  period  bad  elapsed  when 
this  suit  was  instituted,  and  when  the  trial 
was  bad.  While  the  contract  rate  has  been 
^oi»ted  as  the  just  measure  of  .compensation, 
where  a  discharged  servant  may  recover  for 
the  entire,  unexpired  term  of  the  contract, 
and  while  he  may  sue  before  the  contract 
iiom  has  expired,  there  are  just  and  necesr 
sary  limitations  upon  these  rules.  One  limi- 
tation is  that,  if  he  sues  before  the  expira- 
tion of  the  contract  term,  he  is  limited  in  his 
reeoreiy  to  the  time  when  the  trial  takes 
place.  If  this  were  not  true,  he  would  be 
permitted  to  recover  damages  in  advance  of 
their  aocmal,  and,  having  recovered  such 
damages,  secure  other  employment,  and 
thereby  obtain  double  compensation  for  the 
period  which  follows  uue  .trial.  Gordon  v. 
Brewster,  ,7  Wis.  35C;  Ream  v.  WaticUis,  27 
Mo.  516;  Booge  v.  Kallroad  Co..  33  Mo.  212; 
Nations  V.  Cudd,  22  Tex.  530;  19  Gent  Law 
J.  M2;  Soorsin  v.  Salorgne,  14  Mo.  App.  488. 
In  the  first  of  the  cases  above  dted.  It  was 
said:  "In  ascertaining  the  amount  of  dam- 
ages on  his  contract  running  four  years,  we 
do  not  think  the  court  and  jury  were  author- 
ized In  assuming  that  the  same  state  of 
things  existing  at  the  time  of  the  trial  would 
eontinne  until  the  expiration  of  the  contract 
Had  the  respondent  seen  fit  to  wait  before 
bringing  Us  action  until  the  period  had 
elapsed,  toe  the  complete  i>erformance  of  the 
agreement,  the  measure  of  compensation 
could  then  have  been  easily  arrived  at. 
•  *  *  But,  as  the  case  now  stands,  we 
think  he  Is  only  entitled  to  recover  his  salary 
on  the  contract  down  to  the  day  of  trial, 
deducting  therefrom  any  wages  which  he 
might  have  received,  or  might  have  reason- 
ably earned,  in  the  meantime.    This  rule  ap- 


pears to  us  to  be  the  most  equitable  and  safle 
of  any  that  occurs  to  our  minds,  and  the  one 
most  likely  to  effect  sutKStantial  justice  be- 
tween the  parties."  In  some  of  the  i-ases 
jiist  cited,  it  was  held  that  a  recovery  before 
the  expiration  of  the  contract  period  would 
bar  another  recovery  for  breach,  and  mis  Is 
true  in  this  state.  Richardson  v.  Machine 
Works,  supra.  The  Intention  in  the  law  He 
to  save  the  servant  from  actual  loss  from  the 
master's  wrong,  and,  as  we  have  seen,  bis  re- 
covery is  for  damages,  and  not  for  implied 
services;  hence  the  rule  that  one  suit  must 
cover  his  entire  cause  of  action.'  When  the 
servant  is  discharged,  it  Is  his  duty  to  8<.ek 
other  employment,  and,  aa  t&t  as  he  may, 
lessen  the  damages  which  he  may  sustain. 
This  duty  he  owes  to  himself  and  to  society, 
and. if,  during  the  term  he  'Engaged  to  work 
for  the  master,  but  .is  deprived  by  the  mas- 
ter's wrong,  he  has  been  unable  to  get  -work, 
the  law  has  fixed  his  damages  at  the  contract 
price  of  the  labor  he  was  to  perform,  and,  if 
he  procures  worlt,  the  compensation  obtain- 
ed forbids  a  recovery  for  a  like  sum-  for  the 
period  covered  by  the  labor  so  procured. 
The  possible  hardship  of  finding  no  employ- 
ment, and  being  denied  a  recovery  from  the 
master,  before  the  expiration  of  the  contract 
t^rm,  is  apparent  Likewise,  it  is  apparent 
that  a  recovery  for  the  full  term  might  result 
in  a  hardship  upon  the  master,  in  paying  f<>r 
time  which  the  servant  profitably  employs 
in  his  own  or  the  business  of  another.  The 
duty  to  obtidn  employment  enhances  the 
probability  of  the  latter  hardship.  These 
conflicting  'conditions  do  not  deprive  the 
servant  of  making  a  choice  to  await  the  ex- 
piration of  the  contract  term,  or  to  sue  be- 
fore, and  accept  the  damages  sustained  to 
the  time  ot  his  recovery;  and  this  choice 
seems  to  place  the  greater  favor  on  the  side 
of  the  wronged  servant  and  to  inflict  a  corre- 
sponding hardship  upoii  the  master  whose 
wrong  had  damaged  the  servant  A  rale 
which  probably  exists  in  some  jurlsdictious 
is  to  permit  a  recovery  at  the  contract  rate 
to  the  time  of  the  trial,  and,  for  the  unex- 
pired part  of  the  term  after  the  trial,  to 
give  the  question  to  the  jury,  as  in  other 
damage  cases,  to  determine,  from  the  state 
of  the  labor  maricet  the  capabilities  of  the 
plaintiff,  the  compensation  he  could  have 
earned  under  the  contract,  and  the  like,  just 
what  compensatory  damages  he  should  be 
awarded  for  the  latter  period,  to  be  added 
to  that  of  the  former  period.  This  rule  is 
not  possible,  under  the  instruction  here  in 
review,  and,  although  It  might  be  a  just  rule, 
it  seems  not  to  have  been  aidopted  in  this 
state.  For  the  error  in  giving  the  instruc- 
tion last  referred  to,  the  judgment  of  the 
trial  court  is  reversed,  with  Instructions  to 
grant  the  appellants  a  new  trial,  and  for  fui*- 
ther  proceedings  not  inconsistent  with  this 
opinion. 
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JAMES  T.  liAKB  ERIB  &  W.  BY.  GO. 

(Supreme  Ooort  of  Indiana.     April  23,  1896.) 

Prbi(i.tobb  Appbai. 

Where  a  demurrer  to  a  complaint  is  sng- 

tained,  an  appeal  by  plaintifl  before  entry  of 

final  judgment  is  premature. 

Appeal  from  circuit  eonrt,  Madison  cotmty; 
A.  ElllBon,  JudgK 

Action  by  John  H.  Jamea  a^ainBt  the  LaJce 
Erie  &  Western  Railway  Company  for  dam- 
ages. From  a  Judgment  for  defendant,  plais- 
tlir  appeals.     Dismissed. 

Wood  &  saiis,  for  appellant  W.  B.  Hacke- 
dom,  John  B.  Ooekmm,  and  Ohipman,  Kelt^ 
ner  &  H«idee,  for  appellee. 

HONKS,  J.  This  is  the  second  aK>eaI  ot 
this  canse.  The  Orst  appeal  was  to  the  ap- 
pellate court  where  Judgment  was  rerersed, 
and  the  court  below  directed  to  sustain  the 
demt^iTer  to  the  complaint  Bailroad  Co.  v. 
James,  10  Ind.  App.  S50,  35  N.  B.  896,  and  38 
N.  B.  19i2.  On  the  return  of  the  cause  to  the 
ooort  below,  the  demnrrer  was  sustained,  and 
appellant  filed  an  amended  comi>laint  Ap- 
pellee demurred  to  the  amended  complaint  for 
want  of  facts,  which  was  sustained,  to  wUCh 
ruling  of  the  coort  appellant  excepted.  The 
only  error  aaalgned  in  this  court  calls  In  ques- 
tlQu  the  action  of  the  court  In  sastaining  ap- 
pellee's demmxer  to  the  amended  complaint 
Counsel  for  appellee  insist  that  uo  qneeticm  is 
presented  by  the  record,  for  the  reason  that 
it  does  notappear  from  the  record  that  final 
Jodgment  has  been  rMidered  in  the  caus& 
An  appeal  only  lies  from  Judgments  that 
make  a  disposition  of  a  cause,  except  as  pro- 
Tided  by  statute.  Thomas  y.  Railway  Co^ 
139  Ind.  462,  39  N.  E.  44;  Champ  v.  Ken<- 
drtck,  130  Ind.  545,  80  M.  B.  635;  Northcutt 
T.  Buckles,  60  Ind.  677.  The  final  entry  of 
the  proceedings. of  the  court  bdow  is  as  fol- 
Iowb:  "Come  now  the  parties,  by  counsel, 
and  the  demurrear  to  the  complaint  is  sustain- 
ed by  the  court  to  which  ruling  of  the  court 
the  plaintiff  [appelant]  .excepts,  and  refuses 
to  idead  further,  and  prays  an  appeal  to  the 
supreme  court  which  prayer  the  court 
grants."  As  no  final  Judgment  was  rendered, 
the  appeal  was  prematurely  taken.  The  ap- 
peal Is  therefore  dismissed. 


PM  Ind.  C14) 

PREMIER  STEEL  CO.  et  at  ▼.  McBL- 
WAINB-BICHARD8  CO. 

(Supreme  (Joort  of  Indiana.     April  23,  1896.) 

Matbkiai.  Mar's  Ltsx  —  MAKOPAcrcsiifo   Flaut 
AS  A  Whole— Tims  of  Filiko  Libx— Dbuveb- 

IHO  MaTBRIAL  BT    IlCSTALIJiaWTS — RacBITBBS. 

1.  Where  steam  -  and  gas  pipe  are  furnished 
for  the  ImproTemMit  of  a  manufacturing  plant 
which  consists  of  a  number  of  buildings  within 
the  same  indoeure,  and  erected  as  an  entire 
plant,  and  such  pipe  are  used  in  connecting  the 
several  boildiDgs,  a  material  man's  lien  may  be 
filed    therefor  against   all   the    buildings   as   a 


whole,  though  one  of  tke  bnQdlngs  wn  secnpied 
by  a  tenant 

2.  In  an  action  to  enforce  a  material  man's 
lien,  a  finding  that  the  material  was  furnished 
upon  orders  from  time  to  time  for  the  constme- 
tion,  erection,  and  repair .  of  a  manufacturing 
plant  sufficiently  shows  that  it  was  fumishea 
with  the  intention  on  the  part  of  the  material 
man  that  it  Hhonld  be  nsed  tor  such  purpose. 

3.  Where  a  contract  is  made  for  material 
to  be  deliTered.from  time  to  time,  as  required  la 
toe  repairs  of  hnildings,  and  the  material,  in  ac- 
cordance therewith,  is  furnished  as  orders  there- 
for are  received,  each  order  is  not  an  independ- 
ent contract  so  as  to  require  a  separate  lien  to 
be  filed  within  the  required  time  after  the  deliT- 
ery  of  each  order. 

4.  That  the  eonrt  granted  permission  to  a 
person  claiming  a  mechanic's  lien  against  the 
property  in  the  hands  of  its  receiver  to  Join  such 
receiver  as  a  party  to  an  aetioa  in  another  oonrt 
to  enfmoe  the  lien  does  not  authorixe  such  other 
court  to  order  a  sale  of  the  property  on  execu- 
tion. 

Appeal  from  superior  court,  Marion  county; 
lb  M.  Harvey,  Judge. 

Action  by  the  McEIwalne-RIchards  Com- 
pany against  the  Premier  Steel  Company  and 
others.  EYom  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Modified. 

Elliott  &  BlUott  and  Ayers  &  Jonee,  for  ap- 
pellants.    H.  J.  MUUgan,  for  appellee. 


HACKKBT,  O.  J.  TUa  was  an  actlMi  by 
the  appellee,  tiM  McBlwalne-Rlchards  Com- 
pany, against  the  appellants,  the  Premier 
Steel  Company,  John-^  McOettigan,  reoefr- 
er  for  that  company,  and  others,  and  its  Ob- 
ject was  to  enforce  a  material  man's  lien 
against  the  property  of  said  the  Premier 
Steel  OompacyJ  Special  flndlngs,  with  con- 
clusions of  law,  and  a  motion  to  moffify  the 
Judgment  present  the  questions  here  asslgor 
ed  on  behalf  of  the  appellant  The  facts  so 
specially  found  were  that  the  appellant  the 
Premier  Steel  Company  had  been  engaged 
In  the  manufacture  of  steel  blooms,  billeti^ 
and  railroad  Iron,  and  had  been  experiment- 
ing in  various  methods  of  making  steel,  un- 
til May  6,  1893,  when  McGettlgan  was  ap- 
pointed receiver;  that  said  company's  busi- 
ness was  conducted  In  '^ne  Bessemer  mill, 
one  open-hearth  mill,  one  machine  shop,  one 
fbundty,  one  old  Iron  rail  ndU,  hydraulic 
pump,  etc.,  and  one  steel  mill,"— all  upon 
real  estate  owned  by  said  company,  held 
within  one  IncloBure  without  division  with 
relation  to  the  several  buUdings;  that  the 
buildings  thereon  were  connected  by  rail- 
road tracks,  gas  and  steam  pipes,  were  light- 
ed by  the. same'  electric  plant  and  were  all, 
excepting  one,  used  by  said  company  In  its 
said  business;  that  the  building  so  n:cepted 
was  leased  to  the  Indiana  Steel  Company,  but 
was  connected  to  and  with  another  of  said 
buildings  by  a  eontlnnobs  roof,  which  covers 
ed  both  buildings;  .  that  a^d  real  estate,  in- 
cluding said  buildings,  was  Intended  for  an 
entire  and  general  plant  In  1892  said  com- 
pany was  engaged  In  making  extensive  tan- 
prorements  upon  said  real  estate,,  and  noti- 
fied appellee  that  it  would  need  therein  a 
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large  ammint  of  steam,  gas,  and  water  pipes, 
materials  appellee  was  then  engaged  tn  sell- 
ing, and  tbat,  as- It  should  order  from  time 
to  time,  appellee  shoold  supply  such  mate- 
rial at  the  best  prices,  which  appellee  agreed 
to  do.  In  October,  1882,  and  continuing 
thereafter  until  the  appointment  of  said  re- 
ceirer,  appellee  furnished  said  company,  up- 
on its  order  from  time  to  time,  material,  each 
being  a  separate  order,  for  conBtruction,  erec- 
tion, and  repairing  of  said  plant,  and  all  the 
buildings  on  said  real  estate,  to  the  amount 
and  valne  of  $7,716.66,  upon  which  there 
was  paid  by  said  company  14,220.63,  leaving 
unpaid  at  the  commencement  of  this  suit 
$3,496.0Sv  which  is  still  unpaid,  and  was 
due  on  May  6,  1S93.  The  material  furnish- 
ed by  the  appellee  was  for  the  use,  benefit 
and  betterment  of  all  aaiA  proi>erty  as  a 
whole,  and  all  of  said  material  was  used  in 
said  constraction,  erection,  and  repairs  afore- 
said, except  material  to  the  amount  and  val- 
ue of  9S3.2.  "Tbat  the  material  which  went 
into  each  particular  mill  oc  building  can- 
not be  separated  and  identified,  the  larger  por- 
tion of  it  being  gas  pipe,  which  was  pla' 
ced  under  ground,  connecting  and  ramify- 
ing all  the  buildings."  On  the  12th  day 
of  May,  1883,  notice  of  lien  was  filed  with 
the  proper '  recorder,  which  aottee  included 
lots  owned  by  said  company,  6ut  not  with- 
in said  iaelosure,  aiul  not  covered  by  said 
buildings,  It  is  found  tliat  $250  was  a  rea- 
sonable attemeiy 'ft  fee  In  this  cause,  and  it 
was  further  found  tha>t  the  court  appoint- 
ing said  receiver  "fgoMtted  at>iiellee  the  right 
to  join  said  McGettigon,  receiver,  as  defend- 
ant in  this:  caua«."  .  As  conclusions  of  law 
upon  such  facts  .the  court  stated  that  there 
was  due  appellee..  $3,562  of  principal  ana  m- 
terest  and.  $250  as  attorney's  fees,  for  which 
two  sums,  less  $212,  appellee  was  entitled  to 
a.  lien  upon  said  real  estate  so  included  with- 
in said  inclosnre;  sad  "(4)  that  plaintiff  is  en- 
titled to  have  said  lien  foreclosed,  and  the 
real  estate  sold,  without  relief  from  valuation 
■or  appraiaiement  laws,  to  pay  said  Judgment 
for  $3,600,  interest  and  costs."  Judgment 
was  rendered  for  the  appellee  extending  a 
lien  upou  uald  real  estate  and  upon  "all  build- 
ings, improvements,  mlUa,  shops,  engines,  boil- 
ers, machinery,  furnaces,  tools,  implements, 
fixtures,  rights  of  way,  franchises,  railroads, 
railroad  tracks,  switches,  side  tracks,  ap- 
pendages, and  appurtenances,  in,  upon,  or 
belongiog  to,  or  connected  with  said  real  es- 
tate." The  sale  of  said  property  was  order- 
ed, with  directions  to  apply  the  proceeds  (1)  to 
the  costs  of  this  case  and  of  the  sale,  (2)  ap- 
pellee's Judgment,  with  interest,  (3)  balance 
returned  into  court  It  was  also  declared 
that  "the  purchaser  at  said  sale  shall  take, 
as  against  the  parties  to  this  action,  a  clear 
title  to  said  real  estate." 

It  Is  first  Uk-ged  that,  though  the  materials 
supplied  may  have  been  used  In  the  repairs 
and  improvements  of  the  company's  build- 
ing, it  was  essential  to  the  maintenance  of  a 


lien  that  tbey  should  have  been  supplied  for 
the  purpose  of  being  so  used;  tbat  is  to  say, 
that  the  appellee  supplied  them  at  the  time 
contemplating  the  use  made  of  them.  This 
fact  is  certainly  well  found  by  the  court.  As 
will  be  seen,  the  object  of  the  purchase  was 
stated  before  materials  were  furnished,  and 
appellee  furnished  said  company,  upon  its 
orders,  from  time  to  time,  material,  each  be- 
ing a  separate  order,  for  construction,  erec- 
tion, and  repairing  said  plant,  and  all  the 
bulldhigs  thereon. 

It  is  next  claimed  that  the  conclusions  of 
law  were  "erroneous,  for  the  reason  that  it 
is  not  shown  for  what  buildings  the  mate- 
rials were  furnished,  nor  in  what  buildings 
they  were  used,  while  it  is  shown  that  sev- 
eral of  the  bnildlags  were  separate  and  in- 
dependent, and  yet  the  lien  was  taken  not 
only  on  all  the  buildlxigs,  but  also  on  vacaat 
lots  across  the  street"  While  the  notice  of 
lien  described  other  lots  than  these  covered 
by  the  plant,  the  lien  aa  adjudged  by  the 
court  did  not  incdude  such  lots.  It  is  not 
claimed  for  appdlants  that  to  include  In  the 
notice  of  such  lien  more  land  than  the  lien 
could  be  maintained  upon  would  vitiate  the 
lien,  and  we  observe  no  good  reason  in 
Such  a  daim.  But  that  the  lien  was  ex- 
tended to  all  ef  the  buildings  raises  a  ques- 
tion of  greater  momtot  The  following  is 
quoted  by  counsel  from  Jones,  liieoa,  {{  1310, 
1311,  as  ((tatlng  the  correct  rale:  "Where 
materials  are  furnished  for  one  or  more  of 
several  buildings'  upon  a  large  tract  of  land, 
used  together  in  the  general  bustness  of  a 
manufacturing  firm  or  corporation,  a  me- 
chanic's lien  must  be  filed  against' the  par- 
ticular building  or  buildings  only  to  which 
the  materials  were-  supplied,  and  tfie  -  lots 
and  curtilages  appurtenant  thereto;  but  not 
against  the  entire  premises,  including  the 
old  buildings  as  well  as  the  new."  We  hare 
no  occasion  to  discuss  here  the  rule  with 
reference  to  the  inq^rovement'  of  one  of  a 
number  of  tMilldlngs  upon  a  large  tract  of 
land,  as  the  repairs  of  a  coal  dump  situated 
upon  several  hundred  acres  of  mining  land. 
Here  we  have  material  supplied  under  one 
contract  though  at  various  times,  and  upon 
separate  orders,  for  the  improvement  of  sev- 
eral buildings  erected  upon  a  small  tract 
within  the  city  of  Indianapolis,  the  descrip- 
tion of  which  we  have  omitted  for  the  sake 
of  brevity.  The  improvement  related  to  all 
of  the  buildings,  "connecting  and  ramifying 
all  the  buildings."  The  buildings  were  erect- 
ed OS  parts  of  a  single  plant  and,  though 
one  of  them  was  occupied  by  a  tenant  com- 
pany, that  building  was,  in  its  construction, 
connected  with,  or  a  part  of,  another  of  the 
buildings,  and  the  ground  was  not  divided 
with  reference  to  the  several  buildings.  The 
author  from  whom  the  above  quotation  is 
taken  has  another  statement  of  the  rule 
which  has  application  to  the  question  now 
in  hand:  "Where  labor  is  performed  or  ma- 
terials furnished  under  one  contract  upon 
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several  buildings,  all  situate  upon  one  lot 
of  land  belonging  to  the  contracting  owner, 
tbe  lien  attaches  to  all  the  laud  for  the 
whole  value  of  the  labor  performed,  and  it 
is  Immaterial  whether  the  contract  specifies 
one  sum  for  all  work  or  separate  amounts 
for  each  building."  Jones,  Liens,  §  1813. 
Again,  It  is  said:  "Under  a  contract  to 
erect  two  or  more  houses  for  an  entire  sum, 
though  situate  upon  different  lots,  the.  lien 
is  upon  all  the  buildings  and  lots,  and  not 
upon  each  separately."  Id.  {  1317.  la 
Phillips  V.  GUbert,  101  U.  S.  721,  it  was  in- 
sisted that  the  lien  was  void  because  it 
included  six  houses  upon  several  lots.  It 
was  there  said:  "We  thluk  there  Is  nothing 
in  the  objection.  The  contract  was  one,  and 
related  to  the  row  as  an  entirety,  and  not 
to  the  particular  buildings  separately.  The 
whole  waa  a  building,  within  the  meaning 
of  the  law,  from  having  been  united  by  the 
parties  in  one  contract  as  one  general  piece 
of  work."  In  HaU  v.  Sheehan,  69  N.  Y.  618, 
it  was  held  that  materials  furnished  indis- 
criminately in  the  erection  of  several  con- 
tiguous buildings  may,  for  the  purposes  of 
a  mechanic's  lien,  be  regarded  as  a  single 
building,  and  that  one  notice  covering  aU 
will  support  such  a  Uen.  Of  the  same  effect 
generally  are  Stock  Yards  v.  O'Reilly,  83 
111.  547;  Ohoteao  v.  Thompson,  2  Ohio  St 
114;  HiU  V.  Railroad  Co.,  11  Wis.  227;  Doo- 
Uttle  T.  Plena,  16  Neb.  153,  20  N.  W.  116; 
Brabazon  v.  Allen,  41  Conn.  361;  Crawford 
y.  Anderson,  129  Ind.  117,  28  N.  B.  314. 
The  statute  (Rev.  St.  1894,  {  7255)  authorizes 
a  Uen  "separately  r  jointly"  upon  the  va- 
rious structures  repaired,  "and  on  the  inter- 
ests of  the  lot  or  land  on  which  it  stands, 
or  with  which  it  Is  connected."  The  reason 
distinguishing  Joint  and  several  liens  is  giv- 
en in  PhlL  Mech.  Liens,  I  3T6,  and  is  quoted 
in  UcOrew  v.  McCarty,  78  Ind.  496:  "If 
the  work  be  done  or  materials  are  furnished 
upon  distinct  premises,  the  lien  must  be 
against  each  of  the  several  premises,  ac- 
cording to  the  value  of  the  work  and  mate- 
rials Incorporated  in  each,  and  not  against 
both  for  the  aggregate  amount.  The  reason 
a  Joint  claim  may  be  sustained  agahist  sev- 
eral houses  put  up  at  the  same  time  without 
an  interval  between  them  is  that  they  may 
be  considered  as  one  building,  and,  conse- 
quently, as  an  Integer  or  unit  which  may 
be  covered  by  one  dalm,"  etc. 

It  is  objected  also  that  the  findings  hav- 
ing disclosed  the  furnishing  of  materials  up- 
on separate  orders,  beginning  in  October, 
1892,  and  closing  in  May,  1893,  "which  con- 
stituted Independent  contracts,  yet  the  notice 
attempted  to  include  all,  and  was  not  filed 
nntU  May  12,  1893,  much  more  than  sixty 
days  after  the  materials  had  been  furnished 
uiider  most  of  the  contracts."  The  error  in 
this  contention  is  In  construing  the  facts 
found  as  disclosing  a  separate  contract  for 
each  order  of  materiaL  We  think  It  clear 
from  the  special  finding  that  the  contract 


was  made  In  Octobei,  for  the  materials  to 
be  8iq;>plled  from  time  to  time  as  needed  in 
making  the  repairs  and  Improvements,  the 
making  of  which  occupied  the  pertod  be- 
tween October  and  May  6th;  and,  the  Uen 
having  been  filed  May  12th,  was  within  the 
time  required  by  the  statute.  If  each  order 
and  deUvery  of  materials  during  the  prog- 
ress of  an  improvement  constituted  a  sepa- 
rate contract,  and  required  a  separate  Uen, 
it  WiU  be  readily  seen  that  instead  of  pro- 
viding a  practical,  simple,  and  efficient  meth- 
od of  security  to  the  laborer  and  material 
man,  as  the  statute  certainly  Intends,  a  com- 
plication would  arise,  requiring  many  Uens 
or  the  deUveiy  of  aU  materials  at  one  time, 
or  the  performance  of  all  labor  by  continu- 
ous and  uninterrupted  service. 

The  appellants  insist  finally  that  the  trial 
court  erred  in  overruling  fbelr  several  mo- 
tions to  modify  the  judgment  directing  the 
sale  of  the  real  estate,  and  adjudging  that 
the  purchaser  take  a  clear  title,  nils  ques- 
tion rests  upon  the  proposition  that  by  the 
receiversliip  the- property  was  Incustodia  legis, 
and  that  a  court  other  than  that  In  which  the 
receivership  Is  pending  has  no  authority  to  de- 
prive the  court  having  custody  of  its  posses- 
sion. That  this  proposition  la  correct  there 
can  be  no  doofat  whatever,  but  counsel  have 
been  unable  to  find  authority  on  either  side  of 
the  question  as  to  whether  the  court  In  cus- 
tody surrenders  Its  possession,  and  submits 
to  a  decv-ee  and  sale,  by  granting  the  Uoior 
permission  to  sue  the  receiver.  The  reason 
that  permission  is  reqalt«d  doubtless  is  that 
the  court's  officer  may  not  be  Involved  in  con- 
stant and  expensive  litigation,  and  that  the 
court's  poesession  may  not  be  placed  in  perU 
by  the  exercise  of  conflictiag  jurisdictions. 
The  end  sought  by  the  rule  is  not  only  the 
avoidance  of  conflict  in  the  Jurisdiction  of 
the  courts,  but  the  preservation  of  the  inter- 
ests of  creditors  and  debtor.  These  interests 
have  been  intrusted  to  the  court  of  equity, 
which  affords  a  more  comprehensive  and  per- 
fect system  of  justice  than  the  court  of  law. 
in  order  that  aU  may  be  guarded  and  pro- 
tected, each  with  reference  to  every  other. 
If  the  property  in  question  should  be  sold  up- 
on the  judgment  in  this  case,  the  sale  would 
be  by  public  outcry,— a  method  often  not  at- 
tended by  results  so  satisfactory,— and  upon 
the  wisdom  and  discretion  of  the  sheriff  rath- 
er than  of  the  chancellor,  who  may  approve 
or  disapprove  the  receiver's  sale.  If  the  right 
of  the  lower  court  was  to  direct  the  sale  by 
its  own  officer,  and  upon  execution,  as  In  oth- 
er instances,  that  right  would  be  In  utter  dis- 
regard of  the  condition  of  the  estate  as  to  the 
ability  of  the  receiver  to  realize  by  certifi- 
cates, rentals,  or  other  means,  permitted  by 
the  court  In  possession,  sums  sufficient  to  pay 
the  appellee's  claim  and  extinguish  the  lien. 
Any  possible  right  of  the  receiver  to  redeem 
would  be  embarrassed  by  additional  costs 
and  ultimate  losses  to  the  general  creditors, 
and  a  redemption  by  any  creditor  would  not 
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only  meet  the  same  embarrassment,  but  It 
would  result  either  In  gtrlng  sncb  redeeming 
creditor  an  advantage  over  other  creditors, 
or  ot  redeeming  to  his  own  Inconvenience, 
that  all  creditors  might  be  protected.  If 
the  whole  subject  were  within  the  control  of 
the  conrt  appointing  the  receiver  the  Uentaold- 
er*8  Interests  could  be  protected  by  his  right 
of  priority  to  the  proceeds  of  any  sale;  the 
opportunity  for  competition  In  selling  at  pri- 
vate sale  would  be  afiTorded;  the'  wisdom  of 
the  chancellor  would  be  talien  upon  the  pru- 
dence and  fairness  of  the  sale  and  the  ade- 
quacy of  the  consideration;  costs  would  be 
spared,  and  redemption  complications  avoid- 
ed. There  are  probably  other  IlluBtratlons  of 
the  value  and  necessity  of  a  rule  which  would 
enable  the  conrt  In  custody  of  the  property  to 
contn^  its  sale  and  the  distribution  of  the 
proceeds,  but  these  will  sufBce  to  make  clear 
the  improiHriety  of  permitting  another  court 
to  absorb  the  fnnctlons  of  the  court  In  pos- 
session, and  possibly  strip  it  of  all  property  and 
all  opportunity  to  serve  the  beneficial  ends 
for  which  it  was  given  jurisdiction.  In  High 
on  Receivers  (3d  Ed.  S  141}  it  is  said:  "So 
ectremely  jealous  are  courts  of  equity  of  any 
interference,  pendente  lite,  with  the  posses- 
sion of  their  receivers,  that  they  will  not  or- 
dinarily permit  property  which  is  subject  to 
the  receivership  to  be  sold  on  execution." 
Robinson  v.  Bailway  Co.,  66  Pa.  St.  160; 
Skinner  v.  Maxwell,  68  N.  0.  400;  WIswall  v. 
Sampson,  14  How.  62;  £}d wards  v.  Norton, 
55  Tex.  405;  EUis  v.  Water  Co.,  86  Tex.  100, 
23  S.  W.  858;  Walling  v.  Miller,  108  N.  Y. 
173,  15  N.  E.  65;  Thompson  v.  McCleary,  159 
Pa,  St  180,  28  AU.  254.  "And  whUe  the  ap- 
pointment of  a  receiver  does  not  destroy  ex- 
isting liens  upon  the  property,  it  prevents 
their  enfoixement  by  the  ordinary  legal  pro- 
cess, and  compels  the  persons  asserting  such 
liens  to  seek  their  remedy  In  the  cause  in 
which  the  receiver  is  appointed."  Walling  v. 
Miller,  supra;  Ellis  v.  Water  Co.,  supra. 
"JBiven  though  the  execution  has  l)een  levied 
upcm  the  property  before  the  appointment  of 
the  receiver,  it  is  held  that  there  cannot  be  a 
lawful  sale  under  such  execution  without 
leave  of  the  court  appointing  the  receiver." 
Walling  V.  Miller,  supra.  "The  proper  rem- 
edy of  a  Judgment  creditor  who  desires  to 
question  the  receiver's  right  to  the  property 
is  to  apply  to  the  court  appointing  him  to  have 
the  property  released  from  the  receiver's  cus- 
tody, in  order  that  he  may  proceed  against 
it  under  the  judgment."  Robinson  v.  Rait 
way  Co.,  supra;  Thompson  v.  McCleary,  su- 
pra; Dngger  v.  Collins,  69  Ala.  324.  "To  per- 
mit the  property,  while  in  custody  of  the  re- 
ceiver, to  be  levied  upon  and  sold  nnder  the 
process  of  another  court,  would  at  once  give 
rise  to  a  conflict  of  Jurisdiction,  and  would 
seriously  interfere  with  and  impair  the  re- 
ceiver's right  to  the  management  of  the  prop- 
erty. So,  when  real  estate  is  in  actual  pos- 
session Of  a  receiver,  pending  litigation  as  to 
the  title.  It  is  not  subject  to  levy  and  sale 


nnder  execution  to  satisfy  a  Judgment  ren- 
dered subsequent  to  the  receiver's  appoint- 
ment." Edwards  v.  Norton,  supra.  Again,  It 
Is  said  (High,  Rec.  1 142):  "As  further  iUus- 
tratlng  the  aversion  entertained  by  the  courts 
of  equity  towards  any  Interference  with  the 
possession  of  their  receivers,  it  is  held  that  a 
receiver  Is  not  justified  in  paying  out  money 
In  any  other  manner  than  upon  the  order  of 
the  court  appointing  him,  and  that  this  court 
will  not  sanction  a  payment  made  by  him, 
even  upon  the  compulsory  process  of  another 
court.  And  when  a  Judgment  creditor  lias 
attached  money  In  the  hands  of  a  Receiver, 
under  proceedings  Instituted  In  a  court  of  law, 
and  has  obtained  an  order  therein  for  the  pay- 
ment of  the  money  attached,  which  order  is 
obeyed  by  the  receiver,  such  payment  will 
not  be  allowed  by  the  court  in  passing  his 
accounts."  De  Winton  v.  Mayor  of  Brecon, 
28  Beav.  200.  Under  the  rules  here  declared, 
the  doubtful  propriety  of  ever  permitting  ac- 
tions against  receivers  in  courts  other  than 
that  making  the  appointment  is  made  mani- 
fest, and  that  the  consent  of  the  appointing 
court  to  make  the  receiver  a  party  defendant 
was  not  a  consent  to  relinquish  the  possession 
and  control  of  the  property  seems  to  follow. 
In  our  judgment,  the  consistency  of  these 
rules  with  the  objects  for  wliich  they  were 
designed  renders  the  conclusion  necessary 
that  the  consent  to  sue  is  but  for  the  purpose 
of  submitting  to  another  court  the  Inquiry  as 
to  the  extent  of  the  credit,  the  validity,  and 
priority,  as  between  the  parties,  of  the  lien 
claimed,  and  that  the  application  of  the  prop- 
erty to  the  debt  and  preservation  of  the  rights 
of  the  creditor  so  ascertained  must  rest  with 
the  appointing  court,  unless  it  has  clearly 
parted  with  that  right  We  conclude,  there- 
fore, that  the  trial  conrt  erred  in  overruling 
said  motions  to  modify  the  Judgment 

It  is  urged  by  the  appellee,  upon  assign- 
ment of  cross  error,  that  its  judgment  shoul(> 
liave  been  increased  by  an  interest  charge 
from  the  time  the  account  was  found  to  be 
due  to  the  date  of  the  judgment  No  author- 
ity for  this  contention  is  cited,  and  we  know 
of  none.  The  statute  (Rev.  St  1894,  S  7045; 
Rev.  St  1881,  S  5200)  provides  for  the  aUow- 
ance  of  Interest  "on  an  account  stated  from 
the  date  of  settlement,  or  on  an  account  dosed 
upon  the  day  an  itemized  bill  shall  Iiave  been 
rendered  and  i>ayment  demanded,"  but  the 
findings  do  not  bring  the  claim  within  these 
provisions.  The  judgment  is  reversed,  with 
instructions  to  sustain  the  appellants'  sevetml 
motions  to  modify  the  judginent 


(M4  Ind.  604) 
BOTBR  V.  ROBERTSON  et  aL 
(Supreme  Conrt  of  Ipdiana.     April  22,  1896.) 

TitiAi. — Spbcul  Vbrdict — JoDOMSRT— Vknibb  db 
Novo. 
1.  Where  a  special  verdict  favorable  to  plain- 
tiff, instead  of  findinir  the  facts  in  iasne,  findi 
ouly  evidence  of  such  facts,  there  can  be  no  judjf 
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meat  for  plaintiff,  though  the  evidence  fonnd  ia 
Bofficient  to  jnstifr  a  finding  of  snch  facts. 

2.  Where  a  special  verdict  fails  to  find  all 
the  facta  essential  to  a  recovery  by  the  party 
having  the  burden  of  proof,  the  presumption  la 
that  the  facts  not  found  were  not  proven,  and 
the  verdict  is  consequently  deemed  equivalent  to 
a  finding  against  the  party  having  the  burden  of 
proof  as  to  the  existence  of  such  facts,  so  that 
the  verdict  is  not  defective,  and  the  adverse 
party  is  hence  entitled  to  judgment  thereon. 

8.  Where,  however,  the  verdict  shows  the 
jury  to  have  found  the  evidence  of  the  facts 
necessary  to  a  recovery  instead  of  the  facts  them- 
selves, such  presumption  does  not  arise,  and  the 
verdict  is  defective,  so  that  the  adverse  party  is 
entitled  to  a  venire  de  novo  only. 

Appeal  from  circuit  court,  Carroll  county; 
M.  B.  Lalry,  Judge. 

Action  by  George  W.  Robertson  and  oth- 
ers against  Isaiab  Boyer.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.     Reversed. 

L.  D.  Boyd,  for  appellant  Pollard  &  Pol- 
lard, for  appellees. 

McCABE,  J.  The  appellees  sued  the  ap- 
pellant to  recover  possession  of  two  certain 
town  lots  and  four  acres  of  land,  the  com- 
plaint being  in  the  ordinary  form  for  the  re- 
covery of  possession  of  real  estate,  except 
that  the  descrlpticm  of  the  four  acres  was  de- 
fective. The  circuit  court  overruled  a  d&- 
murrer  to  the  complaint.  A  trial  of  the  Issue 
formed  upon  the  complaint  resulted  in  a 
special  verdict,  upon  wbicb  the  court  rendered 
a  Judgment  for  the  plaintiffs,  over  a  motion 
for  Judgment  In  defendant's  favor,  and  a  mo- 
tion for  a  venire  de  novo. 

The  onljr  tenable  objections  to  the  special 
verdict  which  we  find  are  covered  up  in  a 
Jungle  of  30  pages  of  appellant's  typewritten 
brief,  In  and  among  a  mass  of  irrelevant  and 
many  of  them  untenable  propositions  of  law. 
Said  objections  are  that  the  special  verdict 
finds  the  evidentiary  facta,  instead  of  the  in- 
ferential facts,  and  that  it  does  not  find  any 
sufficient  description  of  the  four  acres.  The 
facts  put  In  issue  by  the  complaint  and  an- 
swer were  that  the  plaintiffs  were  the  own- 
ers in  fee  simple  of  the  lands  described  in  the 
complaint,  and  entitled  tx>  possession,  and 
that  the  defendant  was  in  possession  with- 
out right.  None  «f  these  facts  were  found. 
It  was  Indispensably  necessary  that  they 
should  have  been  found  before  the  plaintiffs 
were  entitled  to^  Judgment  Railway  Co.  v. 
O'Brien  and.  Sup.)  41  N.  B.  528,  and  cases 
there  dted.  Every  single  item  of  evidence 
necessary  to  Justi^  a  finding  of  the  above- 
msntloned  facts  in  issue  is  contained  In  the 
special  verdict  We  do  not  mean  to  say 
that  each  item  of  such  evidence  was  full 
enough,  but  each  item  was  in  some  form  set 
forth  In.  the  special  verdict.  But  a  special 
verdict  must  find  the  facts  in  issue,  and  not 
mere  evidence  of  them,  so  that  the  law  will 
Irreslstibiy  infer  a  certain  result.  Gordon 
y.  Stockdale,  89  Ind.  240.  The  evidentiary 
facts  are  merely  the  evidence,  and.  If  found 
In  a  special  verdict,  cannot  afford  any  sup- 
port to.  a  Judgment .   Whitworth  v.  Ballard, 


56  :Ind.  219;  Gordon  t.  StocKdale,  rapra; 
Jones  V.  Balrd,  76  Ind.  164;  Railway  Co.  v. 
Adams,  105  Ind.  151,  fi  N.  E.  187;  Railway 
Oo.  V.  Bush,  101  Ind.  582;  Tonsey  ▼.  Lock- 
wood,  30  Ind.  158;  Davis  t.  FranUln,  25  Ind. 
407;  Smith  v.  James,  131  Ind.  181,  30  N.  B. 
902;  Locke  ▼.  Bank,  66  Ind.  353;  Railway  Oo. 
V.  MlUer,  141  Ind.  533,  87  N.  E.  343. 

The  party  having  the  burden  of  the  issue 
cannot  hare  Judgment  unless  tne  special  ver- 
dict finds  all  the  facts  essential  to  a  recoT- 
ery.  Waymire  v.  Lank,  121  Ind.  1,  22  N.  B. 
735;  Walkup  r.  May,  9  Ind.  App.  412,  86  N. 
E.  917.  The  plalnUfCs  had  the  burden,  and 
none  of  the  facts  essential  to  their  recovery 
are  found  in  the  special  verdict  The  focts 
found  not  being  sufficient  to  entitle  the  plain- 
tiffs to  Judgment,  the  defendant's  motion  for 
Judgment  in  his  favor  should  have  been  sus- 
tained, unless  the  condition  of  the  verdict  is 
such  as  to  make  the  defendant's  remedy  ei- 
ther a  motl(Hi  for  a  venire  de  novo  or  for  a 
new  trial.  Dixon  v.  Duke,  86  Ind.  434; 
O'Neal  V.  KaUway  Co.,  132  Ind.  110,  31  N.  B. 
669.  The  reason  of  the  general  rule,  in  cases 
where  the  special  verdict  falls  to  find  all  the 
facts  essential  to  a  recovery  by  the  plaintUT 
or  the  party  having  the  burden,  that  the  othO' 
party  is  entitled  to  Judgment,  Is  that  notta- 
Ing  appearing  in  the  verdict  to  the  contrary, 
the  presumption  is  that  the  fact  or  facts  not 
found  were  not  so  found  because  they  were 
not  proven,  and  hence  the  verdict  In  such 
case  is  not  defective.  Wilson  v.  Hamilton, 
75  Ind.  71;  Johnson  Vi  Putnam,  95  Ind.  57; 
Spraker  v.  Armstrong,  79  Ind.  677;  Deetex  v. 
SeUers,  102  Ind.  458,  1  N.  E.  854;  Railway 
Co.  V.  Buck,  116  Ind.  666,  19  N.  E.  453;  Kail- 
way  Co.  V.  Flnn^  116  Ind.  414,  19  N.  B. 
201;  Bank  ▼.  Bolen,  121  Ind.  301,  23  N.  B. 
146.  Such  a  verdict  usually,  is  not  defective, 
because,  there  b^ng  a  failure  to  find  facts, 
the  burden  of  which,  under  the  Issues,  rested 
on  the  plaintiff,  it  Is  deemed  equivalent  to  a 
finding  against  the  plaintiff  as  to  the  exist- 
ence of  those  facts;  and  an  express  finding 
against  the  plaintiff  on  any  or  all  the  issues  is 
not  a  defective  finding  or  verdict  Ex  parte 
WaUs,  73  Ind.  95;  Williams  v.  Osbon,  75 
Ind.  280;  Parker  r.  Hubble,  Id.  580;  Stumpta 
V.  Bauer,  76  Ind.  157;  Henderson  v.  Dlck^, 
Id.  264;  McLaughlin  v.  Ward,  77  Ind.  383; 
atndabaker  v.  Langard,  T9  Ind.  320;  Sprak«- 
V.  Armstrong,  supra;  Talbnrt  r.  Insurance 
Co.,  80  Ind.  484;  Ayers  v.  Adams,  82  Ind.  108; 
Dixon  v:  Duke,  supra;  City  Of  Elkhart  v. 
Wlckwlre,  87  Ind.  77;  Nltche  r.  Earle,  8S 
Ind.  375;  Hunt  v.  Blanton,  89  Ind.  38;  Bank 
T.  Carter,  Id.  317;  Davis  t.  Watts,  90  Ind. 
372;  Johnson  v.  Ramsay,  91  Ind.  189;  Dodge 
V.  Pope,  93  Ind.  480;  Vinton  v.  Baldwin,  95 
Ind,  433;  Griffin  v.  Rochester,  ■86  Ind.  545; 
Yerkes  v.  Sabln,  97  Ind.  141;  Trittlpo  ▼. 
Morgan,  99  Ind.  269;  Krag  ▼.  Davis,  101 
Ind.  75;  Farmater  v.  State,  102  Ind.  90,  3  N. 
B.  382;  Bice  v.  City  of  Evansvllle,  lOS  Ind. 
7,  9  N.  B.  139;  SOx  v.  Sadler,  109  jnd.  254, 
9  K.  B.  905;  Brown  t.  Jones,  113  Ind.  46,  Vi 
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N.  B.  aOT;  BaUmv  Oa  ▼•  Bandiart,  116  Ind. 
889, 16  N.  B.  121;  Iiiq;iroremeiit  Oo.  ▼.  Loehr, 
IM  Ind.  79,  24  N.  B.  579;  Town  of  Freedom 
T.  Norrls,  128  Ind.  877,  27  N.  B.  869:  Reddlck 
T.  KeesIIng,  129  Ind.  128,  28  N.  B.  316;  Town 
Of  Fowler  r.  Uoqulst,  138  Ind.  666.  87  N.  B. 
133. 

But  that  la  the  rule  only  where  there  la 
nothing  in  theverdlct  to  the  contrary.  Where, 
however,  the  verdict  shows  that  the  Jury 
have  found  the  evldentiaiy  faots,  instead  of 
the  Inferential  facts,— tliat  they  have  found 
the  evidence  Instead  of  the  facts  In  Issue,— it 
cannot  be  said  tliat  a  presumption  arises  that 
the  facts  In  issue  were  not  proven,  because, 
as  the  verdict  shows  In  this  case,  they  have 
found  evidentiary  facts  enough  to  establish 
the  Inferential  facts  alleged  In  the  complaint 
Snch  a  verdict  shows  that  the  facts  in  issue 
were  proven,  but  not  found.  Snch  a  spe- 
cial verdict  is,  therefore,  ill  and  defective. 
Locke  V.  Bank,  supra;  Railway  Co.  t.  Miller, 
aupra.  We  are  of  opinion,  therefore,  that 
the  dzcalt  court  erred  in  overruling  the  mo- 
tion for  a  venire  de  novo.  The  Judgment 
Is  reversed,  an£  the  canse  r«nanded,  with 
IntniTtions  to  sustain  thu  appellant's  mo- 
ttoa  tos  •  venire  de  novo. 


DAVIS  V  NISWANGBR.* 
(Anwilate  Court  of  lodiana.    April  2i,  1896.) 
Jdhibdiotioh  on  ArraKU 
aN)eal  in  an  action  for  an  accoont- 


Inc  and  dis8olati<».  of  a  partnership  Ilea  to  the 
sopreme  court 

Appeal  from  circuit  court,  Madison  county. 

Action  by  Benjamin  F.  Davis  against  Jesse 
A  Nlswanger.  From  the  Judgment,  Davis 
appeals.    Transferred  to  supreme  court 

Ooodykoontz  &  Ballard,  Byron  &  McMahon, 
and  Henry  &  Van  Osdal,  for  appellant 
Cblpman,  Keltner  &  Hendee,  for  appellee. 

PBB  CDRIAM.  Ordered  transferred  to 
■npreme  court,  upon  the  authority  of  'Powell 
T.  Bennett,  4  Ind.  App.  112,  29  N.  B.  926; 
MIU«r  V.  Rapp,  7  Ind.  App.  89,  34  N.  B.  125; 
8  Pom.  Bq.  Jur.  8  1421,— the  action  being  for 
an  accounting  and  dissolution  of  a  partner- 
ship 


(U  Ind.  App.  120) 

GOODWIN  V.  DAVIS. 
(Appellate  Conrt  of  Indiana.     April  22,  1886.) 

AOTIOK  BT    BrRBTT    A0AIN8T    PbiKOIPAL  —  BOFTI- 
OIBNOT  or  PsflTIOM— INTBBCST.      ' 

1.  A  complaint  alleged  that  defendant  as 
principal,  and  plaintiff,  as  surety,  on  a  day 
named,  executed  to  a  certain  person  tiieir  note, 
dne  12  months  after  date,  for  a  specified  sum, 
with  interest  and  attorneys'  fees;  tbat  defend- 
ant defaulted  in  the  payment  and  that  plaintitC, 
as  BXteb  snrety,  was  compelled  to  pay  the  same. 
Beld,  that  such  complaint  was  not  Insufficient 
on  the  groimd  that  it  was  ba«ed  on  a  note  'Vhich 
tile  complaint  shows,  as  does  the  exhibits  and  in- 


dotsemanta  tbetcon,  had  been  and  was  folly 
paid  ofT  and  satisfied." 

2.  Where  a  surety  pays  a  note  he  Is  entitled 
to  recover  of  the  principal  the  rate  of  interest 
on  the  amount  so  paid,  specified  in  the  note. 
Rer.  St  1881,  S  1219  (Bums'  Rev.  St  1894, 
^  1233). 

Appeal  from  circuit  court,  Boone  connty; 
Stephen  Neal,  Judge. 

Action  by  Isaac  T.  Davis  against  Gilbert 
H.  Goodwin.  From  a  Judgment  for  plain- 
tiff,  defendant  appeala    Affirmed. 

O.  H.  Goodwin  and  T.  J.  Carson,  for  ap- 
pellant   Terhune  &  New,  for  appellee. 


ROSS,  J.  The  appellee  sued  the  appellant; 
alleging  that  the  appellant,  as  principal,  and 
the  appellee,  as  surety,  on-  the  0th  day  at 
January,  1868,  executed  to  one  Oyntha  A  R. 
Tyre  their  promissory  note,  doe  12  months 
after  date,  in  the  sum  of  $100,  with  interest 
at  8  per  cent  and  attorney  fees;  that  ap- 
pellant defaulted  in  the  payment,  and  that 
appellee,  as  such  surety,  was  compelled  to 
and  did  pay  the  same.  To  the  complaint  at>- 
pellant  demurred  for  want  of  facts,  which 
demurrer  was  overruled  by  die  court,  and 
an  exception  saved.  Upon  Issues  Joined  the 
cause  was  submitted  to  the  court  for  trial 
without  the  intervention  of  a  Jury,  and  a 
finding  made  and  Judgment  rendered  in  fa- 
vor of  appellee.  It  is  insisted  by  appellant 
that  the  complaint  fails  to  state  a  cause  of 
action,  for  the  reason,  as  appellant  says: 
"That  it  is  baaed  and  founded  upon  a  note 
which  the  complaint  shows,  as  does  the  ex- 
hibits and  indorsements  thereon,  had  been 
and  was  fully  paid  ofT  and  satisfied."  In 
support  of  bis  contention  appellant  cites 
Sexton  V.  Sexton,  35  Ind.  88;  Gieseike  v. 
Johnson,  116  Ind.  308,  17  N.  B.  673;  and 
Kreider  v.  Isenblce,  123  lad.  10,  23  N.  B. 
786.  Neither  of  these  cases  lends  any  Bop- 
port  to  appellant's  contention.  In  Sexton  v. 
Sexton,  supra,  the  appellee  sued  the  appel- 
lant for  contribution  on  a  note  executed  by 
them  both  as  principals,  and  which  he  al<me 
had  paid.  On  appeal  the  supreme  court 
held  that,  while  it  appeared  that  they  were 
both  principals,  hence  Jointly  liable,  and  al- 
though the  complaint  contained  no  allegation 
that  the  plaintiff  was  surety  for  the  defend- 
ant, nevertheless.  If  he  had  been  compelled 
to  pay  the  entire  debt  he  was  entitled  to 
recover  to  the  extent  of  one-half  of  the 
amount  paid.  In  Gieseke  v.  Johnson,  supra, 
the  question  was  whether  or  not  the  surety 
could  recover  from  the  principal  attorney 
fees  for  which  the  note  provided,  when  the 
surety,  in  paying  the  note,  had  paid  nothing 
but  principal  and  interest  The  court  says: 
"His  right  of  action  Is  for  indemnity  only, 
and  rests  upon  an  Implied  promise  on  the 
part  of  the  principal  Hence  it  Is  tliat  a 
surety  cannot  maintain  an  action  against  his 
principal  until  he  has  paid  something,  and 
.then  only  for  the  amount  paid,  with  inter- 
est"   In   Kreider    v.  Isenbtce,   supra,   Ut« 
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ebort  Mtys;  "The  only 'questlofi  involved  in 
tbe  case  relates  to  the  statute  of  limitations." 
When  the  surety  pays  the  debt  of  the  pria- 
cipal,  be  may  sue  and  recover  back  from  the 
principal  the  amount  which  be  has  paid  In 
discharge  of  the  debt.  His  right  Is  one  of  in- 
deinulty,  and  if  he  satisfies  the  payee  of  the 
paj'meut  of  a  less  sum  than  that  he  is  legally 
liable  for,  be  can  recover  from  his  principal 
DO  greater  sum  than  that  be  has  paid.  The 
complaint  states  a  cause  of  action. 

It  is  also  urged  that  the  court  erred  in 
"overruling  appellant's  motion  for  a  new 
trial,  for  tbe  reason,  as  appellant  insists, 
that  tbe  amount  of  recovery  is  too  large. 
In  this,  we  think,  appellant  is  In  error.  The 
itatute  (Rev.  St  1881,  {  1219;  Burns'  Rev. 
3t  1894,  t  1233)  provides  that:  "In  any  case 
when  a  surety  on  any  blU,  note,  bond,  or 
other  Instrument  in  writing  shall  be  com- 
pelled to  pay  tbe  debt  or  obligation  of  tbe 
principal  debtor,  such  surety  shall  recover 
Bucb  rate  of  interest  on  the  amount  so  paid 
toy  him  for  his  principal  as  was  originally 
provided  for  in  such  bill,  note,  bond,  or  other 
instrument  in  writing,  held  against  such 
principal  debtor."  Calculating  Interest  on 
tbe  payments  made  by  appellee  from  tbe 
time  when  made  imtil  judgment  was  ren- 
dered, shows  that  the  amount  of  the  Judg- 
ment la  none  too  large.    Judgment  affirmed. 


OS  Ind.  App.  655) 

LAKE  ERIE  &  W.  E.  CO.  t.  BRAPFORD.l 

(Appellate  Court  of  Indiana.     April  16,  1890.) 

Railroad  Companies— WillfolKiu.ino  otVaa- 
SON  OH  Track— EviDBNOB—CiTT  Oudinamob 

— £VIDBNCS  O*  POBLICATIOM. 

1.  Id  an  action  for  the  death  of  a  deaf 
adnlt,  run  over  by  defendant's  train  while  walk- 
ing on  its  trark,  located  on  a  street,  the  evi- 
dence showed  that  tlie  train  was  runuing  at  an 
unlawful  speed;  that  the  engineer  saw  deceased 
on  the  track,  with  his  iiack  to  the  troin,  and 
kept  big  eyes  constantly  on  him,  while  going  over 
2,i00  feet,  and  saw  that,  although  tbe  bell 
tvus  rnng  and  tbe  whistle  sounded,  deceased  gave 
oo  heed;  that  two  men,  within  the  plain  range 
«f  the  engineer's  vision,  were  making  signals  to 
nltrnct  deceased's  attention;  and  that  the  en- 
gineer made  no  effort  to  check  the  speed  of  the 
train  nntil  he  was  within  40  feet  of  deceased. 
Beld,  that  the  facts  authorized  the  jury  to  find 
tliat  tbe  killing  was  willful,  though  the  engi- 
neer denied  that  he  intended  to  kill  the  man  or 
run  over  him. 

2.  A  person  walking  on  a  railroad  track 
located  on  n  street  hos  a  right  to  assume,  in  the 
absence  of  any  indication  to  the  contrary,  that 
the  railroad  company  will  obey  an  ordinance  lim- 
iting the  speed  of  trains  in  tbe  city, 

3.  Where  a  city  ordinance  is  admitted  in  evi- 
dence witliout  objection,  and  it  is  admitted  that 
it  lins  been  passed,  the  jury  are  ju-stified  in  con- 
«liidiuK  that  the  onliunnoe  was  in  force,  tliontrli 
iliere  is  no  proof  of  publication  as  required  by 
law. 

4.  Tbe  action  of  the  court  in  refusing  in- 
structions will  not  be  rcviowcJ  on  appeal,  where 
the  record  does  not  show  that  they  wore  signed, 
or  that  they  were  presented  before  the  argument 
was  begun. 

Appeal  from  circuit  court,  Clinton  coonty; 
Samuel,  B.  Doyal,  Judge. 
1  Rehewlng  denied,  M  N.  B.  (tl. 


Actldn  by  Jamds  M.  'Braflord  ai^tnst  the 
Lake  Ktle  Sc  Western  Railroad  Company  fk>i 
tbe  death  of  plalbtiff's  decddent,  caused  by 
defendant's  negligence.  From  a  Judgment 
for  plaintiff,  defendant  appeala.    Affirmed. 

W.  E.  Hackedom,  John  B.  Cockrum,  and 
BaylesB,  Guutber  &  Clark,  for  appellant. 
Brumbaugh  &  Combs,  foi^  appellee. 

GAVIN,  C.  J.  The  sufficiency  of  the  evi- 
dence to  sustain  tbe  general  vei'dict  in  favor 
of  appellee  is  properly  presented  for  our  oe- 
tenuination.  There  is  evidence  to  support 
the  following  state  of  facts:  At  tbe  time  of 
the  accident,  upon  August  27,  1893,  appel- 
lant's railroad  ran  through  Frankfort,  a  city 
of  8,000  people,  along  Ohio  street,  a  public 
highway,  passing  through  the  central  por- 
tion c*f  the  city.  Appellee's  decedent,  who 
was  a  deaf  mute,  24  years  old,  entered  upon 
the  track  early  Sunday  morning  and  walked 
thereon  some  distance  west,  until,  at  a  point 
about  70  feet  easx  of  Jackson  street,  he  was 
struck  by  appellant's  west-bound  train,  an 
extra,  consisting  of  a  caboose,  tender,  and 
engine,  tbe  latter  running  backwards.  Ohio 
street  runs  east  and  west,  Jackson  north  and 
south.  The  following  plat  will  aid  to  a 
proper  understanding  of  the  situation. 

Down  Prairie  street  runs  a  creek,  over 
which  appellant  has  a  trestle,  or  bridge,  23S 
feet  long.  Between  Jackson  and  Clay  streets, 
appellant's  track  and  that  of  the  Clover 
Leaf  Company  are  laid  upon  an  embank- 
ment 12  to  18  feet  high,  which  occupies  the 
entire  street  On  top  of  this  embankment 
there  Is  no  roadway,  but  there  are  conven- 
ient footways.  Tbe  track  is  level  and 
straight  from  tbe  place  of  tbe  accident  to 
tbe  east  end  of  the  bridge,  and  straight  and 
nearly  level  from  thence  east  to  a  point  180 
feet  beyond  the  corporation  line,  where  the 
road  begins  to  curve,  and  Where  a  west-going 
train  first  becomes  visible  from  Jackson 
street,  this  point  being  over  2,200  feet  east  of 
tbe  bridge.  Between  Clay  and  Jackson 
streets  there  are  two  or  three  buildings,  on 
Ohio  street  East  of  Clay  there  are  numer- 
ous houses,  fronting  on  Ohio  street  Ohio 
street,  between  Jackson  and  Clay,  has  been, 
for  20  years  past,  regularly  traveled  by  foot- 
men. There  was  no  other  bridge  on  Obio 
street,  across  the  creek,  tlian  the  railroad 
bridges  which  had  upon  them  no  footwalk. 
About  5:30  a.  m.  decedent  entered  Obio 
street  east  of  tbe  trestle.  At  tbe  east  end 
of  the  trestle  he  entered  upon  appellant** 
track,  and  walked  briskly  westward  on  the 
track  until  he  reached  a  point  about  10  feet 
west  of  the  switch  stand,  and  about  147  feet 
from  tbe  west  end  of  tbe  trestle.  There  tbe 
train  caught  htm.  Tbe  engine  was  a  moprul 
engine,  in  good  repair,  with  Westinghouse 
air  brakes,  in  proper  working  order.  From 
tbe  time  it  reached  the  corporation  line  nn- 
til it  passed  tbe  switch  stand,  the  train  was 
running  25  miles  per  hour.  Beyond  tbe 
curve  the  station  whistles  were  blown.     Be- 
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fore  reaching  the  trestle,  Trbbstle^  tvere  blown 
twice  for  different  street  eniseinga.  These 
'Whistles  could  all  be  distinctly  heard  west 
of  Jackson  street.  The  bell  was  mng  from 
the  corporation  line  on.  The  engineer  says 
he  saw  the  man  from  the  time  the  engine 
rotiuded  the  curve,  and  kept  him  in  yiew  nn- 
tU  he  was  struck,  and  that  decedent  Just 
walked  straight  ahead,  without  ever  turn- 
ing or  looking  around;  that  he  gave  the  dan- 
ger signal  when  about  40  feet  from  the  man, 
and  Immediately  reversed  his  engrlne,  and 
applied  the  brakes,  but  was  then  upon  him. 
He  says  he  sui^iosed  the  man  would  step  off, 
and  knew  nothing  of  bis  infirmities,  and  did 
not  intend  to  kill  blm.  He  states:  "I  was 
watching  him  all  the  time,  from  the  time  I 
saw  him  until  I  bit  him,  expecting  him  to 
get  off;  yes,  sir.  The  way  he  .was  walking, 
I  supposed  he  was  going  to  try  to  get  to 
the  crossing,  and  get  off,  until,  after  I  saw 
he  wasn't  making  any  effort  to  get  off,  I 
'whistled."  He  also  states  that  he  bad.  the 
train  under  control,  and  it  was  going  about 
eight  miles  per  hour;  that  the  raUs  were 
damp  from  fog,  which  prevented  the.  train 
from  stopping  as  quickly  as  It  otherwise 
would  have  done.  After  striking  'decedent, 
the  engine  passed  over  a  dtotaoca  of  at  least 
ISOO  to  225  feet  before  stopping.  If ,  going  at 
th«  late  of  4  to  6  miles:  an  h6uB,  th«  train 


should  have  been  stopped  within  10  or  IS^ 
feet,  at  30  miles  It  should  stop  within  200. 
A  city  ordinance'  forbade  the  running  of 
trains  at  more  than  4  mtles  per  hour.  One- 
Brooks  testified  that  he  was  on  the  embank- 
ment, a  Uttle  west  of  Jackson  street,  on  the- 
OIoTei  Leaf  track,  and  heard  the  danger  sig- 
nal; that  the  train  was  then  at  the  east 
end  of  the  trestle;  that  he  waved  his  arms 
at  decedent,  and  shouted,— the  latter  beiagr 
then  4  or  6  feet  east  of  the  switch  stand. 
Another  man,  Starkey,  was  walking  east  on. 
appellant's  track,  and,  when  near  Main  streiet,. 
having  seen  the  train  approaching,  and  de- 
ceased  apparently  paying  no  heed,  waved 
his  arms  in  the  air,  and  motioned  to  himr 
but  be  either  did  not  see  or  did  not  under- 
stand. The  engineer  does  not  demy  having 
seen  these  men  thus  waving  their  arms.  He- 
is  silent  as  to  them.  Starkey  saya  the  dan- 
ger signals  were' given  while  the  train,  was: 
on  the  bridge,  but  that  the  engine  was  not 
reversed  until  just  about  as  he  struck  him.  . 
Two  paragraphs  of  complaint  charged  a 
negligent,  and  one  a  willful,  lulling.  If  the 
evidence  sustains  the  latter,  we  need  not 
consider  the  others.  In  deciding  this  qiie»- 
tion,  appellee  is  entitled  to  require  that  we- 
take  that  view  of  the  evidence  most  favorable 
to  him.  This  requires  us,  not  only  to  re* 
gard  la  the  most  favorable  light  those  fact» 
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as  to  which  there  may  be  conflict,  btit  also 
all  Inferencea  which  may  be  legitimately 
drawn  therefrom  In  his  behalf. 

Counsel  for  appellant  urge— First,  that  the 
engineer  did  everything  that  could  have  been 
done  to  avoid  and  prevent  the  accident;  sec- 
ondly, that,  in  any  event,  he  was  only  negli- 
gent, and  that  appellee's  decedent  was  also 
guilty  of  contributory  negligence.  If  the 
injury  was  willfully  inflicted,  then,  it  is  con- 
ceded, contributory  negligence  is  no  defense. 
Cooleyl  Torts,  674;  Beach,  Contrib.  Neg.  53. 
The  law  is  well  established  in  Indiana,  as  in 
many  other  Jurisdictions,  that  a  direct  and 
I>osltive  intent  Is  not  always  requisite  to 
constitute  a  willful  act  In  Pennsylvania 
Co.  V.  Sinclair,  62  Ind.  801,  it  was  said: 
"Where  an  intention  to  commit  the  injury  ex- 
ists, whether  that  intention  be  actual  or  con- 
structive only,  the  wrongful  act  ceases  to  be 
a  merely  negligent  injury,  and  becomes  one 
of  violence  or  aggression.-  As  a  matter  of 
evidence,  proof  that  the  misconduct  of  the 
defendant  was  such  as' to  evince  an  utter  dis* 
regard  of  consequences,  so  as  to  imply  a 
willingness  to  Inflict  the  injury  complained 
of,  may  tepd  to  estalillsh  willfulness  upon 
the  part  of  the  defendant;  but  to  Authorize 
a  recovery  on  such  evidence,  there  must  be 
suitable  allegations  in  the  complaint  to 
which  it  was  applicable."  In  the  case  in 
hand  there  were  such  allegations,  and  Just 
such  evidence.  "To  constitute  a  willful  in- 
Jury,  the  act  which  produced  it  must  have 
been  intentional,  or  must  have  been  done 
imder  such  circumstances  as  evinced  a  reck- 
less disregard  for  the  safety  of  others,  and 
a  wiilingness'to  inflict  the  injury  complain- 
ed of."  Railway  Co.  v.  Bryan,  107  Ind.  51, 
7  N.  E.  807.  In  another  case  the  following 
declarations  of  the  law  are  made:  "It  is 
our  Judgment  that  there  may  be  a  willful 
act,  in  a  legal  sense,  without  a  formed  and 
direct  intention  to  kill  or  wound  any  par* 
ticular  person.  There  may,  in  .other  words, 
be  a  constructive  or  implied  intent  without 
an  express  one.  •  •  •  The  authorities, 
from  the  earliest  years  of  the  common  law, 
recognize  the  rule  that  there  may  be  a  will- 
ful wrong  without  a  direct  design  to  do 
harm.  *  *  *  Or,  to  take  another  illustra- 
tion, suppose  an  engineer  sees  two  men  on 
the  track,  and  sees  one  of  them  making  sig- 
nals to  the  other  to  leave  it;  would  it  not 
be  willfulness  to  run  upon  the  man  to  whom 
the  signals  were  made,  without  any  elfort 
to  check  the  train?  •  •  »  We  agree,  with 
appellant's  counsel,  that  if  two  men  are 
seen  on  a  track  in  front  of  the  train,  and 
one  of  them  risks  his  safety  in  the  eftort 
to  signal  the  foremost  man  to  leave  the 
track,  the  engineer  who  sees  the  signal  is 
guilty  of  a  willful  wrong  if  he  does  not  use 
ordinary  care  to  stop  the  train.  Pushing  on 
in  utter  disregard  of  stich  warning  signals 
is  something  more  than  negligence.  It  is 
willfulness.  It  passes  beyond  a  mere  omis- 
sion of  duty,  and  becomes  a  positive  wrong." 


Palmer  t.  RaUroad  Oa,  112  Ind.  250,  14  N. 
E.  70.  "Recklessness,  reaching,  in  degree, 
to  an  utter  disregard  of  consequences,  may 
supply  the  place  of  a  specific  intent.''  Rail- 
road Co.  T.  Cooper,  120  Ind.  469,  22  N.  B. 
840.  "If  appellant's  servants  knew  that  the 
decedent  was  unconscious  of  the  impending 
danger  in  time  to  have  avoided  it,  and,  with- 
out regard  to  the  consequences,  made  no  ef- 
fort to  avoid  it,  such  conduct  would  virtual- 
iy  imply  a  willingness  or  willf  ulness."  Rail- 
way Co.  T.  Jndd,  10  Ind.  App.  213,  36  N.  B. 
775.  The  principle  Involved  has  also  been 
expressly  approved  in  Brannen  v.  Road  Coi., 
115  Ind.  116,  17  M.  B.  202;  Railway  Co.  T. 
Wheeler,  115  lad.  263,  17  N.  E.  663;  RaU- 
road Co.  T.  Nash,  1  Ind.  App.  298,  27  N.  £>. 
564;  Overton  t.  Railway  Co.,  1  Ind.  App. 
436,  27  N.  E.  661.  Baxr  T.  Railraad  Co..  10 
Ind.  A|».  433,  37  N.  B.  8U.  It  is  true  that 
the  suprame  court  in  Parker  v.  Pennsylvania 
Co.,  134  Ind.  673,  34  K.  E.  604,  recently  said, 
"No  purpose  or  design  can  be  said  to  exist 
where  the  injurious  act  results  from  negli- 
genpe,  and  negligence  cannot  be  of  such  de- 
gres  as  to  become  willfulness,"  yet  the  prop- 
ositions in  Railway  Co.  v.  Bryan,  supra,  an- 
thotizing  a  consttucitlve  intent  by  implica- 
tion^ are  quoted  by  the  court  with  approval. 
It  is  very  clear,  therefore,  that  the  cooit  did 
notjintend  to  question  the  correctness  of  the 
Uocirine  so  often  asserted  by  the  same  court, 
but ',  was  melrely  declaring  a  tule  for  negli- 
gent pure  and  simple.  In  PennsylTafda  Co. 
v.  Meyers,  jLSO  I^d.  242,  86  N.  E.  32,  the 
question  of  Willfulness  was,  by  express  con- 
cession of  counsel,  out  of  the  case. 

There  are  many,  decisions  declaring  that  an 
engineer  has  the  right,  np  to  the  last  moment, 
to  presume,  that  an  adult,  walking  upon  the 
track,  apparently  in  possession  of  bis  facul- 
ties, wUl  give  way  to  the  train,  and  leave 
the  track,  and .  that  the  engineer  may  act 
upon  the  presumption,  ajid  need  not  slacken 
his  speed.  Railway  Co,  v.  Judd,  supra;  Rail- 
way Co.  ▼.  Crofflback  (Ind.  App.)  41  N.  E.  Iol 
Conceding  this  to  tje.the  general  rule,  it  can- 
not be  made  so  Inroad  as  to  Justify  an  en- 
gineer-in proceeding  at  an  unlawful  rate  of 
speed.  Railway  Co,  v.  Albright  (Ind.  App.) 
42  N.  E.  238,  1028;  Railway  Co.  v.  Smith 
(Oa.)  3  S.  E.  387.  BefoLe  be  can  Justify  his 
conduct  in  continuing  iiis  speed  unchecked, 
by  any  such  presumption,  he  should  himself 
be  guilty  of  no  wrong.  He  should  have  giv- 
en proper  and  reasonable  signals,  and  should 
himself  be  proceeding  with  due  care.  In  this 
case  the  engineer  was  running  his  train  over 
a  public  street,  where  people  lived  and  trav- 
eled, at  a  rate  of  speed  six  times  greater 
than  was  lawfnl.  He  saw  the  man  on  the 
track,  where  he  had  a  right  to  be,  walkintr 
with  his  back  to  the  train.  He  kept  his  eye 
continually  upon  him,  and  saw  ttiat,  al- 
though the  bell  was  being  rung,  and  tlie 
whistle  had  twice  sounded  for  street  cross- 
ings, the  man  gave  no  heed,— made  no  sign 
of  lealislng  the  near  approach  of  the  train. 
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Since  he  knew  ibe  man  bad  not  seen  the 
train,  and  since,  by  bearing  alone,  tbe  man 
would  not  have  been  apprised  of  tbe  rate 
of  speed,  we  can  fairly  say  tbat  tbe  en- 
gineer was  apprised  tbat  the  man  had  no 
knowledge  of  the  high  rate  of  speed  at 
which  the  train  was  traveling,  even  if  he 
heard  it,  and  that  he  was  probably  Ignorant 
of  Its  near  proximity.  Under  such  clrcnm- 
stances,  tbe  plainest  principles  of  humanity, 
and  the  most  ordinary  regard  for  the  life 
of  a  fellow  being,  would  require  that  the 
engineer  should  at  least  have  brought  bis 
train  down  to  a  lawful  and  reasonable  rate 
of  speed.  No  effort,  however,  was  made  to 
check  tbe  train  until  it  was  practically  upon 
him.  Not  even  a  danger  signal  was  given 
unto,  according  to  the  engineer's  own  state- 
ment, he  was  within  40  feet  of  the  man. 
In  addition  to  all  this,  two  men,  within  the 
plain  range  of  the  engineer's  vision,  were 
making  signals  to  attract  the  unconscious 
walker's  attrition.  The  engineer  does  not 
deny  tbat  he  saw  these  signals.  The  Jury 
was,  therefore,  fully  Justified  in  finding  that 
he  did  see  them.  To  hold  that  one  in  charge 
of  a  railroad  train  was  Justified  in  such  con- 
duct, upon  the  plea  of  rapid  transit,  and  the 
necessities  of  modem  travel,  tvould  seem  n 
most  barbarous  and  heartless  rule.  Human 
life  Is  more  precious  than  the  mere  con- 
veniences of  the  public.  According  to  the 
engineer's  testimony,  as  stated  by  appel- 
lant's counsel,  he  gave  the  danger  signal 
when  be  saw-  the  man  was  not  going  to  get 
off.  According  to  some  of  the  evidence,  the 
danger  signal  was  given  at  tbe  east  end  of 
the  bridge,  350  feet  away  from  where  the 
man  was  struck,  and  yet  no  effort  whatever 
made  to  check  the  train  until  it  was  upon 
him.  The  circumstances  of  this  case  differ 
widely  from  those  In  cases  like  Railway  Ca 
▼.  Bryan,  supra,  and  Parker  v.  Pennsylvania 
Oo.,  supra,  where  tbe  presence  of  the  in- 
jured par^  was  net  known  until  too  latfe 
to  avoid  him. 

Appellee's  decedent-  was  not  a  trespasser, 
nor  necessarily  gnilty  of  ne^lgence.  In  walk- 
ing along  a  railroad  track  laid  In  a  public 
street  Railway  Co.  v.  PhllUps;  112  Ind.  59, 
13  N.  E3.  182;  Railway  Go.  v.  Walker,  113 
Ind.  196,  15  N.  E.  234;  Pennsylvania  Co.  y. 
Stegemeier,  118  Ind.  305,  20  N.  B.  843;  Rail- 
way Co.  V.  Bennett,  9  Ind.  App.  9f2,  36  V.  B. 
1033.  We  think  it  manifest  that  there  la  a 
different  standard  for  gauging  the  conduct 
of  appellant,  where  it  is  dealing  with  a  mere 
trespasser,  and  where  one  is  lawfully  upon 
the  track.  Of  coarse,  as  said  in  the  Judd 
Case,  supra,  if  there  is  really  a  willful  klll>- 
tng,  then  it  does  not  matter  whether  the  de- 
ceased was  a  trespasser  or  not.  The  lia- 
bility exists.  But  that  does  not  mean  that, 
when  w©  are  considering  the  rightfulness 
of  appellant's  conduct,  such  fact  makes  no 
difference.  We  have  given  to  the  evidence 
in  this  case  careful  consideration,  and  are 
well  satisfied  tbat  it  was  such  as  to  an- 


thorisw  tbe  Jury  to  find  that  the  conduct  ot 
the  engineer  was  so  utterly  reddess,  and 
wanting  in  regard  for  deceased's  safety,  as 
to  Justify  the  finding  of  a  willful  klUlng.  It 
is  true  the  ^igineer  denies  that  be  Intended 
to  kill  the  man,  or  to  mn  over  him;  but, 
while  this  may  be,  the  facts  are  sufficient  to 
charge  him  with  a  constructive.  If  not  with 
an  actual,  intent  It  was  within  the  prov- 
ince of  the  Jury  to  find  that  the  circum- 
stances were  such  as  to  have  aiqprlsed  him 
of  the  decedent's  peril,  and  to  have  called 
upon  him  to  check  the  high  rate  of  speed  at 
which  the  train  was  running;  but  that,  in- 
stead of  so  doing,  he  pushed  on,  apparently 
determined,  np  to  tbe  last  Instant  that  the 
decedent  must  look  out  for  himself. 

Without  any  obJectlMi  by  appellant  and 
upon  his  admission  that  it  bad  been  passed, 
a  city  ordinance,  of  date  of  November,  1889, 
was  given  In  evidence,  fwbidding  the  run- 
ning of  trains  within  the  corporate  limits  at 
more  than  four  miles  an  hour.  No  evidence 
was  offered  by  either  party  as  to  the  publlGa>- 
tlon  of  this  ordinance.  By  the  statute,  it 
w6uld  not  be  In  force  withomt  'publication. 
Rev.  St  1894,  {  3535  (Bev.  St  1881,  }  3100). 
As  to  whether  or  not  the  presumptions,  un- 
der such  circumstance,  are  In  favor  of  the 
validity  and  effectiveness  of-  the  ordinance, 
the  authorities  are  somewhat  at  variance. 
In  Illinois,  several  cases  hold  tbat  the  publt- 
catlon  must  be  proved^  or  the  ordinance. can- 
not be  received  in  tbe  absence  of  a  statute 
dispensing  with  such  proof.  Trustefes  v.  Ijef- 
ler,  23  m.  88;  Schott  V;  People,  SA  liL  196. 
In  some  of  the  cases  the  question  would  seem 
not  very  cleariy  to  have  arisen  on  the  suf- 
ficiency of  the  evidence,  tiaker  v.  Village  of 
Maquon,  9  lU.  App.  ISS;  Bamett  v.  Presi- 
dent etc.,  of  Town  of  Newark,  28  IlL  62; 
Hutchison  V.  City  of  Mt  Vamon,  40  111.  App. 
1.9.  In  Town  of  Flora  v.  Lee,  5  HI.  App.  629, 
It  is  directly  decided  that  the  admission  of 
the  ordinance,  without  objection,  is  sufficient 
to  establish,  prima  facie,  -  its  vitality.  The 
course  of  legislation  and  Judicial  construc- 
tion, however,  has  been  towards  dispensing 
wHh  proof  of  such  publication,  unless  the 
fact  is  really  controverted,  or  objecticm  upon 
that  ground  seasonably  made,,  especially 
where  abundant  time  has  elapsed  in  which 
the  publication  would  la  due  course  have 
been  made.  In  Prell  v:  McDonald,  7  Kan. 
426,  it  is  said:  "We  think  It  was  unneces- 
sary to  go  into  the  proof  of  all  the  prelimi- 
nary steps  in  xxisstng  and  publishing  said 
ordinance.  The  book  Itself  of  tbe  ordinances 
was  prima  facie  evidence  of  the  validity  of 
the  ordinance.  If  anything  essential  to  its 
validity  was  omitted  in  passing  or  publishing 
it  it  then  devolved  upon  the  plaintiff  to  show 
such  invalidity."  In  City  of  Atchison  v. 
King,  9  Kan.  650,  the  same  court  says:  "It 
was  the  duty  of  the  dty  authorities  to  pub- 
lish the  ordinance.  As  they  acted  on  it,  the 
presumption  is  that  it  was  dnl^  puUlsbed; 
and,  at  least,  ais  presumptieh  Is  sulRcient, 
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until  the  contrary  appears."  In  Iowa,  It  U 
held  tbat,  where  the  ordinance  book  la  Intio- 
daoed  wlthovt  objection.  It  is  to  be  conaider- 
ed  as  prima  fade  valid  and  In  force.  State 
T.  King,  37  Iowa,  462;  Larkln  t.  Railway 
Co.,  85  Iowa,  492,  62  N.  W.  480.  In  our  own 
•tate.  It  has  been  decided  that  the  ordinance 
ia  without  force,  where  It  appears  that  It  was 
not  published  as  required  by  law.  Lougb- 
rldge  T.  City  of  Htintlngton,  56  Ind.  253; 
Meyer  t.  Fromm,  108  Ind.  208,  9  N.  B).  84. 
Here,  however,  it  does  not  appear  that  there 
was  any  want  tit  publication.  In  State  v. 
BaUey,  16  Ind.  46,  the  supreme  court  de- 
cided that  It  would  presume  that  the  secre- 
tary of  state  had  obeyed  a  resolution  of  the 
legislature  requiring  him  to  make  a  publi- 
cation of  a  certain  law,  "because,  by  reason- 
able diligence,  the  tecretary  could  have  caus- 
ed their  legal  distribution  long  befwe  that 
time."  In  WUhelm  v.  Scott  (Ind.  App.)  42 
N.  E.  827,  this  court  recently  held  tbat  we 
would  presume  that  a  constable,  having  tak- 
en up  stock  running  at  large,  had  not  failed 
to  perform  his  duty. by  advertising,  etc.,  as 
required  by  law.  In  the  decision  of  this 
case,  we  go  no  further  than  to  hold  that,  un- 
der the  f&cts  here  Involved,  the  Jury  was 
Justified  in.  holding  the  ordinance  in  force. 
This  course  will.  In  oat  opinion,  as  a  rule, 
produce  VToper  and  just  results;  for,  if  there 
really  be  any  controversy  as  to  the  publica- 
tion, the  party  can,  by  objection  to  the  in- 
troduction, call  for  the  proof. 

Several  questions  are  discussed  as  to  tbs 
court's  action  in  refusing  to  give  certain 
charges  asked.  The  record  does  not  show 
them  to  have  been  signed,  nor  does  It  appear 
that  they  were  presented  before  the  argu- 
ment was  begun.  There  was,  consequently, 
no  error  In  the  court's  refusal.  Buchart  v. 
BU,  9  Ind.  App.  853,  36  N.  E.  762.  Were 
we,  however,  to  consider  the  instructions  as 
available,  there  would,  in  the  view  we  have 
taken  of  the  law,  be  no  material  error  tn 
refusing  them.  Instruction  8V&  when  consid- 
ered with  :reference  to  the  facts  of  this  case, 
and  In  connection  with  other  instructions 
given,  was  not  subject  to  the  criticism  made. 
Thus  regarded,  it  was  not  in  conflict  with 
anything  said  in  the  Bryan  Case,  supra.  By 
instruction  12  the  Jury  was  Informed  that 
decedent  had  r  right'  to  believe  tbat  appel- 
lant would  obey  the  ordinance,  and  was  not 
guilty  of  negligence  in  assuming,  in  the  ab- 
sence of  any  indication  to  the  contrary,  that 
the  appellant  was  obeying  it  The  instruc- 
tion does  not,  however,  tell  the  Jury  that  he 
was,  by  reason  of  such  belief,  relieved  from 
any  care  whatever  upon  his  own  part  There 
Is  a  wide  distinction  between  saying  that 
one  Is  not  negligent  by  reason  of  believing 
and  assuming  such  obedience,  and  declaring 
that  the  right  to  such  belief  and  assumption 
relieves- him  from  all  duty  of  exercising  care. 
That  be  had  a  right  to  so  believe  is  decided 
by  Railroad  Co.  v.  Taffe.  37  Ind.  3G1;  Rail- 
road Oo.  Tk  Boggs,  101  Ind.  522;    Railroad 


Oo.  V.  Cox,  8  Ind.  Avp.  29,  S5  N.  B.  183;  and 
Railway  Co.  v.  Harrington,  IBl  Ind.  ^6,  30 
N.  E.  37  (which  was  expressly  approved  by 
the  supreme  court  in  Miller  v.  Railroad  Col. 
[Ind.  Sup.]  43  N.  E.  251).  Judgment  af- 
firmed. 

BOSS.  J.,  absent 


a*  iDd.  App.  4H> 
MBTZOBR  V.  SOHULTZ.*^ 
(Appellate  Court  of  Indiana.     April  22,  1896.) 
Neouobkcs— Danokkous  PaBMiaas— SkyowLBoes 

o»   OwifBB. 

A  tenant  of  a  store  bailding  caused  gas 
oonnections  to  be  placed  in  the  cellar  for  his  own 
use,  empkiyiDg  therefor  a  plumber  of  many  yeaia' 
experience.  The  property  was  afterwards  de- 
vised, and  several  years  after,  when  oocnpied  br 
a  tenant  of  the  devisee,  an  explosion  occurred 
by  reason  of  defects  in  tne  gas  fittings,  by  which 
a  third  person  was  injured.  Held  that,  in  the 
absence  of  evidence  of  want  of  proper  care  on 
the  part  of  the  tenant  having  the  work  done, 
wliica  would  have  rendered  him  liable  for  negli- 
gence, the  owner,  who  came  into  possession  «a( 
the  property  with  no  actual  luiowledge  of  any  de- 
fect, was  not  chargeable  with  negligence  render- 
ing  her  liable  for  the  injury. 

Appeal  from  superior  court,  Marlon  coun- 
ty;  L.  M.  Harvey,  Judge. 

Action  by  William  Bchultz,  bj'  his  next 
friend,  against  Wllhelmlna  Metzger.  Jud|^ 
ment  for  plaintiff,  and  defendant  appealik 
Reversed. 

Lucius  B.  Swift,  for  sfpellant  Carter  * 
Blown,  A>r  sppellee. 

LOTZ,  J.  This,  action  was  instituted  b7 
the  appellee  against  the  appellant  and  one 
Henry  O.  Pomeroy.  The  defendants  filed 
separate  demurrers  to  the  amended  com- 
plaint, sod  Popneroy'B  -  demurrer  was  sus- 
tained, and  a  Judgment  was  rendered  In  his 
favor  for  costs.  The  appellant  answered 
by  general  denial,  and  the  trial  resulted  In 
a  verdict  of  $1,000  for  the  appellee,  for 
which  Judgment  was  rendered  In  his  favor 
after  appellant's  motion  for  Judgment  upon 
answers  to  interrogatories  and  her  motion 
for  a  new  trial  had  been  overruled.  Tbe 
^ipellant  appeals  to  this  court,  and  asks  a 
reversal  upon  several  errors  assigned. 

The  amended  complaint  alleges:  That  Oc- 
tober 1,  1887,  Alexander  Metzger,  the  hus- 
band of  the  appellant,  owned  certain  real 
estate  in  Indianapolis  upon  the  southwest 
comer  of  Pennsylvania  and  North  streets, 
upon  which  was  a  two-story  brick  build- 
ing, with  a  cellar,  leased  and  occupied  faj 
the  defendant  Pomeroy  for  a  drug  stores 
That  immediately  west  of  and  adjoining  said 
drug  store  was  another  brick  bailding,  witk 
a  cellar.  That  tbe  two  cellars  were  sep- 
arated by  a  brick  wall,  with  no  communia^ 
tlon  between  them.  That  on  said  day  Pom- 
eroy did  some  gas  fitting  in  the  drug-stors 
oellax,  and  did  it  negligently.  Ttiat  tbe 
pipes  were  old,  rusty,  and  defectire.   Tlimt 

1  S«bearlag  denied.  45  N.  B. 
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JM>  elbows  were  used,  but  that  when  a  tarn 
was  to  be  made  the  pipes  were  bent,  caus- 
ing a  strain,  and  the  pipes  were  loosely  fas- 
tened to  Joists.  That  Alexander  Metzger  died 
August  4,  1892,  deyislng  said  real  estate  to 
the  appelant.  That  afterwards  Pomeroy 
surrendered  the  drug-store  premises,  Indudr 
Ing  said  pipes,  to  the  appellant.  That  the 
appellant,  with  full  knowledge  of  the  defect- 
ive condition  of  the  pipes,  maintained  the 
same  in  such  condition,  and  on  September 
1,  1882,  leased  said  drug-store  premises,  in- 
cluding said  fixtures,  to  Thomas  0.  Potter, 
and  until  September  21,  1893,  with  fuU 
knowledge  of  said  defective  conditions,  re- 
ceived rent  for  said  premises  and  said  fit- 
tings. That  on  September  21,  1888,  said  sec- 
ond building  immediately  west  of  said  drug 
store  was  leased  to  Jones  &  Berry,  as  ten- 
ants of  the  appellant,  for  a  grocery,  and  the 
appeUee  was  employed  by  said  firm.  That 
by  reason  of  said  defective  gas  fitting  the 
pipes  in  the  drug-store  cellar  cracked  and 
broke,  so  that  the  gas  escaped  and  diffused 
itself  through  said  cellars  and  buildings,  and 
«speciaUy  in  said  drug-store  cellar.  That  on 
said  day,  September  21,  1888,  said  gas  e»- 
^cairisg  as  aforesaid  exploded  in  said  drug- 
store cellar  while  the  appeUee  was  engaged 
in  his  usual  duties  In  said  groceiy  and  cellar 
adjoining  said  drug  store,  and  hurled  the 
appellee  down,  and  caused  large  quantities 
•of  brick  and  mortar  from  said  cellar  wall 
.to  fall  upon  him,  injuring  him  externally  and 
internally  and  burning  him.  The  undisput- 
ed evidence  in  this  case  shows  that  in  1887 
x>ne  Alexander  Metzger  was  the  owner  of  the 
real  estate  described  in  the  complaint  The 
ground  fioor  of  the  building  was  divided  into 
two  rooms  and  the  cellar  into  three  rooms. 
Alexander  Metzger  demised  the  east  room 
and  ceJlaf  to  one  Henry  C.  Pomeroy  for  a 
drug  store.  While  Pomeroy  was  in  posses- 
sion he  voluntarily  and  of  his  own  accwd 
caused  a  gas  pipe  to  be  connected  on  the 
north  side  of  the  cellar  with  the  Consumers' 
•Gas  Trust  Company's  main  for  the  purpose 
-of  lighting  the  drug  store  by  natural  gas. 
He  employed  a  plumber  and  gas  fitter  for 
this  purpose.  A  brass  stopcock  was  put  In 
the  pipe  near  the  wall  where  the  connection 
was  made.  This  pipe  was  necessarily  many 
ieet  in  length  in  order  to  reach  from  the 
■connection  to  the  point  where  it  rose  to  con- 
-duct  the  gas  into  the  drug  store,  and  it  was 
deflected  or  sprung  from  a  straight  line. 
Alexander  Metzger  died  August  4,  1892,  and 
devised  the  real  estate  to  his  wife,  the  appel- 
lant Afterwards  Pomeroy  s<dd  his  drug 
business  to  one  Thomas  C.  Potter,  and  gave 
blm  the  immediate  possession  of  that  part 
of  the  premises  leased  by  him.  Potter  con- 
tinued in  possession  and  paid  rent  to  appel- 
lant's agents  for  several  months.  On  the 
IStb  day  of  August  1892,  the  appellant  de- 
mised the  drug-store  premises  to  Potter  for 
the  period  of  tbrne  years.  On  September  21, 
1883,  the  west  end.  of  the  building.  Including 


the  cellar  thereunder,:' was  leased  to  Jones 
&  Berry  for  the  purposes  of  «  grocery  store, 
and  they  were  engaged  in  conducting  that 
business  therein.  The  appellee  was  in  their 
employ  as  a  clerk,  and  descended  into  the 
cellar  under  the  grocery  store,  when  an  ex- 
plosion occurred,  and  he  was  badly  burned. 
There  were  two  explosions  in  rapid  succes- 
sion. One  of  the  explosions  partly  demolish- 
ed one  of  the  partition  walls  of  the  cellar, 
and  large  quantities  of  brick  and  mortar 
were  hnrleci  in  the  direction  of  the  gas  pipe. 
After  the  explosions  the  gas  pipe  was  found 
broken  off  at  the  brass  stc^cock.  The  ap- 
pellant at  no  time  before  the  explosion  had 
any  actual  knowledge  of  the  condition  of  the 
gas  pipe.  Appellant's  contention  is  that,  as 
she  came  into  the  possession  of  the  property 
with  all  the  existing  conditions,  and  that  as 
she  had  no  actual  knowledge  of  any  defect 
in  the  pipe,  she  is  not  chargeable  with  active 
vigilance  in  keeping  the  premises  in  a  rea- 
sonably safe  condition,  and  therefore  not  re> 
sponsible  for  the  injuries  to  the  appellee 
This  presents  one  of  the  principal  questions 
inv<rfved  in  this  controversy.  The  general 
rule  is  that  every  person  must  so  use  his 
own  property  as  not  to  injure  others.  Any- 
tlUng  wrongfully  done  or  permitted  which 
injures  or  annoys  another  in  the  enjoyment 
of  his  legal  rights  is  an  actionable  nuisance. 
Cooley,  Torts,  {  565.  A  nuisance  may  result 
from  the  negligent  acts  of  commission  oi 
omission  of  another.  It  is  also  the  genera] 
rule  that  the  occupier  of  lands  is  prima  facie 
responsible  for  any  nuisance  maintained 
thereon,  and  not  the  owner.  But  to  this 
rule  there  are  several  well-defined  excep- 
tions. The  owner  is  responsible  if  he  cre- 
ates the  nuisance  and  maintains  it  He  is 
responsible  if  he  creates  a  nuisance,  and 
then  demises  the  premises  with  the  nuisance 
thereon,  although  he  is  out  of  possession. 
He  is  liable  if  the  nuisance  was  erected  on 
the  land  by  a  prior  owner  or  by  a  stranger, 
and  be  knowingly  maintains  or  continues  it 
He  is  liable  if  he  demised  the  premises  and 
covenanted  to  keep  them  in  repair,  and 
omits  to  repair,  and  thus  a  nuisance  is  cre- 
ated. He  is  liable  if  he  demise  the  premises 
to  be  used  as  a  nuisance,  or  to  be  used  in 
any  way  so  that  a  nuisance  will  necessarily 
be  created.  But  a  grantee  or  devisee  of 
lands  ui>on  which  theve  is  a  nuisance  at  the 
time  the  title  passes  is  not  responsible  for 
the  nuisance  until  he  has  notice  of  its  exist- 
ence, and,  in  a  certain  class  of  cases,  until 
he  lias  been  requested  to  abate  the  same. 
Penruddock's  Case,  S  Coke,  pt  5,  p.  101,  is  one 
of  the  earliest  cases  bearing  on  these  qnes- 
tioDS.  It  was  there  decided  that  an  action 
will  lie  against  one  who  erects  a  nuisance 
without  any  request  to  abate  it;  but  not 
against  the  feoffee,  unless  he  does  not  re- 
move the  nuisance  after  request  This  case 
has  been  generally  followed  by  the  English 
and  American  courts.  The  first  rule  an- 
nounced in  that  case  is  a  reasonable  one.    If 


Digitized  by 


Ljoogle 


888 


NORTHEASTERN  RBFOSTBR,  VoL  43. 


(&uL 


tbe  owner  create  a  nnlsance,  knowledge  at 
Its  existence  is  necessarily  Involyed  In  the 
act  It  he  suffer  or  permit  the  premises  to 
become  out  of  repair  while  he  Is  the  occu- 
pant, BO  that  a  nuisance  results,  the  law  im- 
plies notice.  The  second  rule  has  been  gen- 
erally applied  to  the  obstructions  of  private 
ways,  ancient  lights,  the  diversions  of  wa- 
ters and  water  courses  by  dams,  embank- 
ments, etc.  This  rule,  when  applied  to  such 
cases,  is  also  a  very  i-easonable  one,  because 
otherwise  the  grantee  or  devisee  of  the  prop- 
erty on  which  the  nuisance  exists  might  be 
subjected  to  great  loss  for  consequences  of 
which  he  was  ignorant  and  damages  which 
he  never  intended  to  occasion.  Such  conse- 
quences are  often  such  as  cannot  be  easily 
known  except  to  the  par^  injured,  and  so 
long  as  he  rests  In  silence,  and  does  not 
make  any  otmiplaint,  the  new  owner  or  oc^ 
cupant  has  the  right  to  presume  that  the 
structure  and  appliances  thereon  were  right- 
fully erected,  and  he  is  not  bound  to  know 
or  suspect  that  before  he  became  the  owner 
one  party  committed  a  wrcmg  and  the  other 
submitted  to  it  The  case  of  Ahem  v. 
Steele,  115  N.  Y.  203,  22  N.  B.  198,  whUe  dif- 
fering widely  in  its  facts  from  the  case  at 
bar,  is  a  very  instructive  case,  and  the  au- 
thorities bearing  upon  the  above  propositions 
are  reviewed  at  great  length  in-  the  able  pre- 
vailing and  dissenting  opinions.  In  the  case 
at  bar  neither  the  appellant  nor  her  devisor 
covenanted  with  the  tenants  to  erect  new 
structures  or  make  repairs.  In  the  absence 
of  such  covenants  it  was  the  duty  of  the 
tenant  to  keep  the  premises  in  proper  repair, 
and,  if  he  erected  new  structurea,  or  put  in 
new  appliances  for  his  Own  accommodation, 
he  alone  was  liable  for  the  consequences.  If 
the  tenant  Fomeroy,  had  remained  in  pos- 
session up  to  the  time  of  the  explosion,  it  is 
apparent  that  appellant  Would  not  have  been 
liable.  Whua  the  landlord  has  not  cove- 
nanted to  make  repairs,  he  has  no  right  to 
enter  upon  the  premises.  '  The  exclusive 
right  is  in  t^e  tenant  Does  the  fact  that 
Pomeroy  sold  bis  business  to  Potter,  who 
went  into  Immediate  possession,  and  became 
the  tenant  of  appellant  change  her  respon- 
sibility? If  Potter's  tenancy  was  but  a  con- 
tinuation of  Pomeroy's,  then  the  appellant 
is  not  liable;,  but  it  was  not  a  continuation. 
A  new  tenancy  was  created.  She  demised 
the  premises  to  Potter  in  their  existiilg  con- 
dition with  the  defective  pipe.  Under  the 
rule  above  announced,  she  was  responsible 
for  the  nuisance  existing  thereon  if  she  knew 
that  there  was  a  nuisance.  Appellant's 
counsel  insist  that  as  but  an  instant  elapsed 
between  the  tenancy  of  Pomeroy  and  that 
of  Potter,  she  could  not  have  had  notice  of 
the  nuisance.  It  is  true  that  she  had  no 
actual  notice,  but  she  had  It  In  her  power 
to  have  ascertained  the  existing  conditions 
before  accepting  Potter  as  a  tenant.  If  she 
had  the  power,  and  failed  to  eizerdise  it,  she 
will  be  bound  as  if  she  had  notice.    If  a 


landlord  demise  his  property,  the  law  re- 
quires him  to  know  Its  condition  at  the  time 
he  accepts  a  tenant  The  rights  of  others 
are  frequently  involved  by  the  condition  In 
which  the  premises  are  maintained.  Any 
person  who  conducts  upon  bis  premises  any 
dangerous  business,  or  has  thereon  any  dan- 
gerous machinery  or  substance,  not  In  them- 
selves unlawful.  Is  in  duty  bound  to  exer^ 
else  reasonable  care  and  vigilance  to  see  that 
no  harm  comes  to  others  in  consequence 
thereof.  But  the  landlord  is  not  an  insurer. 
There  are  many  businesses,  machinery,  and 
appliances  not  nuisances  per  se  that  are  at- 
tended with  danger.  When  the  landlord  has 
exercised  reasonable  care  in  respect  thereto, 
he  is  exonerated  from  liability.  If  in  the 
erection  of  structures  and  appliances  and  in 
conducting  business  on  his  premises  he  has 
employed  and  relied  upon  persons  who  are 
carefid,  prudent  and  skillful,  and  has  exer- 
cised care  to  keep  his  premises  in  such  con- 
dition, he  has  done  all  that  the  law  requires. 
The  appellant  further  insists  that  as  a 
competent  and  skillful  person  was  employed 
to  do  the  gas  fitting,  she  is  not  responsible 
for  the  injury  to  appellee.  There  was  some 
evidence  in  this  case  that  tended  to  show 
that  the  gas  fitting  was  improperly  and  un- 
Bkillfully  done;  that  there  was  a  strain  up- 
on the  pipe,  which  might  have  caused  it  to 
break.  But  there  was  no  evidence  that  the 
gas  fitter  who  did  the  work  was  unskillful 
or  incompetent,  except  as  that  fact  might  be 
inferred  from  this  partlcnlar  work.  On  the 
other  hand,  the  undisputed  evidence  shows 
that  the  gas  fitter  who  made  the  connection 
was  a  plumber,  steam  and  gas  fitter  of  many 
years'  experience.  A  sklUful '  ^rson  may 
occasionally  perform  a  piece  of-  work  in  an 
unskillful  manner.  The  Inference  that  one 
la  an  unskillful  person  cannot  be  established 
from  a  particular  isolated  piece  of  work,  es- 
pecially when  the  undisputed  evidence  shows 
that  he  is  a  workman  of  many  years'  experi- 
ence. If  the  workman  were  sued  for  his 
own  unskiUfulness,  he  would  be  compelled  to 
answer;  but  when  a  master  or  landlord  is 
sued  for  a  liability  growing  out  of  a  failure 
to  employ  a  competent  and  sklUful  person,  it 
is  not  enough  to  show  that  the  workman  did 
a  particular  piece  of  work  in  an  unskillful 
manner.  Before  the  Jury  was  warranted  in 
concluding  that  the  gas  fitter  who  did  the 
work  was  im^lllfol  and  incompetent  there 
must  be  some  evidence  fairly  tending  to  es- 
tablish It  The  rule  is  that  when  there  is 
any  evidence  having  legal  weight  bearing 
upon  a  given-  issue  or  fact  the  party  pro- 
ducing It  is  entitled  to  go  to  the  ti^  there- 
on. If  the  evidence  adduced  Is  so'sHght  and 
inconclusive  that  no  rational,  -wdl-constroct- 
ed  mind  can  taifer  from  It  the  fact  it  is  of- 
fered to  establish,  the  court  may  direct  the 
verdict  Ooke  Ck).  v.  Reltz  (Ind.  App.)  43  N. 
B.  46;  Connor  v.  Giles,  76  Me,  132;  Thomp. 
Trials,  S§  2246,  2249.  If  Pomeroy  had  re- 
mained in  possession  until  the  explosion,  he 
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would  not  have  been  liable  under  these  cir- 
cumstances. He  was  not  required  to  set  his 
judgment  against  that  of  a  person  of  tech- 
nical skllL  If  Pomeroy,  the  person  who  had 
the  woric  done,  was  not  liable,  then  the  ap- 
pellant Is  not  liable.  It  may  be  conceded 
that  the  appellant,  when  she  made  the  de- 
mise to  Potter,  was  bound  to  take  notice  of 
the  dangerous  and  explosive  character  of 
gas,  artificial  and  natural,  and  to  take  no- 
tice of  such  defects  that  were  apparent,  and 
might  have  been  easily  ascertained  by  a  per- 
son of  ordinary  prudence.  But  there  was  no 
evidence  in  this  case  that  the  defect  in  the 
pipe  was  of  such  a  character  that  a  pwson  of 
ordinary  prudence  could  have  ascertained 
it.  The  pii>e  had  been  in  use  for  more  than 
four  years,  and  had  performed  good  service 
during  all  that  time.  She  was  not  required 
to  override  the  Judgment  of  experienced 
plumbers  and  gas  fitters  and  persons  of  tech- 
nical skilL  She  was  entitled  to  rdy  upon 
their  skill  and  judgment  In  our  opinion, 
the  appellant  was  guilty  of  no  actionable 
wrong.  The  case  oC  Helwig  v.  Jordan,  63 
Ind.  21,  is  urged  upon  our  attention  as  hold- 
ing a  contrary  doctrine.  In  that  case  the 
nuisance  existed  at  the  time  of  the  demise, 
and  the  landlord  bad  actual  knowledge  o£ 
its  existence.  In  the  case  at  bar  the  appel- 
lant was  chargeable  with  notice  of  the  ex- 
isting conditions,  but  she  was  not  required 
to  know  that  those  oondltiona  created  a  nui- 
sance. In  the  case  last  cited  the  landlord 
not  only  knew  of  the  existing  conditions, 
but  he  luiew  that  they  were  equivalent  to  a 
nuisance.  It  would  be  a  harsh  rule,  indeed, 
that  would  require  the  landlord  to  answer 
for  every  defect  in  his  property.  If  he  em- 
ploys competent  and  skUIful  persons  in  the 
construction  and  rei)alr  of  his  premises,  and 
r^ies  upon  their  judgment,  he  has  done  all 
that  should'  be  required  of  a  reasonable  and 
prudent  person.  In  this  case  Pomeroy,  the 
first  tenant,  had  the  right  to  assume  that  the 
work  was  done  in  a  skillful  and  safe  man- 
ner. The  law  would  have  protected  him. 
Appellant  is  in  no  worse  condition.  Judg- 
ment reversed,  with  Instructions  to  sustain 
appellant's  motion  for  a  new  trial 
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CO.  V.  VICE  et  al. 
(AppelUte  Court  of  Indiana.     April  22,  1896.) 

Hbchakig'b  LtBN — Enforciko  aoaikst  Corfora- 
Tios— Pkksonal  Liabilitt— Fatment. 
1.  A  contractor  who  erected  a  creamery 
building  under  a  contract  signed  by  a  numl>er  of 
individuals,  each  of  whom  ligned  for  a  specific 
•um,  binding  himself  only  to  that  extent,  may, 
after  the  8ub8cril)er8  have  organized  into  a  cor- 
poration, which  is  vested  with  the  title  to  the 
property,  maintain  a  single  action  to  enforce  a 
mechanic's  lien  on  the  property  for  the  amount 
of  the  unpaid  subscriptions,  although  nrather 
the  corporation  nor  the  stockholders  who  paid 
their  subscriptions  are  bound  for  the  indelrted- 
ueas. 


2.  The  acceptance  by  the  vendw  of  land  of 
a  note  payable  m  bank  operated  prima  fade  as 
payment. 

Appeal  from  drcnit  court,  Tipton  oountj; 
Ia  J.  Kirkpatrick,  Judg& 

Action  by  the  Davis  &  Rankin  Building 
&  Manufacturing  Company  against  Drury 
B.  Vice  and  others.  Judgment  for  defend- 
ants, and  plaintiff  Bpx)eals.    Reversed. 

Magee  &  Funk  and  Gifford  &  GlfFord,  for 
appellant  Luoveland  &  Pyke,  Dean,  Waugh, 
Kemp  &  Waugh,  and  Beauchamp  &  Mount, 
for  appellees. 

GAVIN,  O.  J.  Ajqpdlant,  on  November  5. 
1892,  contracted  with  various  parties  to 
build  for  them  a  butter  and  cheese  factory 
upon  land  to  be  furnished .  by  them.  The 
contract  sets  forth  the  subscription  of  each 
man,  and  provides  for  the  organization  of 
a  corporation.  The  contract  is  similar  to 
that  Involved  in  Manufacturing  Co.  v. 
Booth,  10  Ind.  App.  364,  37  N.  B.  81&  In 
that  case,  as  well  as  in  others,  it  has  been 
adjudged  that  the  contract  was  the  several 
agreement  of  the  makers  to  pay  the  amounts 
set  opposite  their  names,  and  not  their  Joint 
promise  to  pay  the  full  purchase  price.  Da- 
vis &  Rankin  BIdg.  &  ManuTg  Ca  v.  HUIa- 
boro  Creamery  Co.,  10  Ind.  App.  42,  37  N. 
B.  649;  Manufacturing  Co.  v.  Bartwr,  61 
Fed.  148;  Manufacturing  Co.  V.  Cupp,  89 
Wis.  673,  62  N,  W.  620;  Manufacturing  Co. 
V.  Hendrix,  59  Mo.  App.  444;  Manufacturing 
Co.  V.  Jones,  14  O.  C.  A.  80,  66  Fed.  124. 
On  March  11, 1893,  appellant  had  completed 
the  building  according  to  contract  June  10, 
1892,  a  part  of  the  signers,  in  pursuance  of 
the  provisions  of  the  contract,  organized  the 
Windfall  Creamery  Company,  whose  corpo- 
rate property  was  derived  from  appellant 
and  one  Nutter,  from  whom  it  purchased 
the  land  upon  whl6h  appellant  erected  the 
factory,  the  conveyance  being  executed  to 
the  company  July  3,  1893,  by  Nutter,  In 
whom  the  title  had  remained  up  to  that 
time,  and  who  was  the  owner  of  the  land 
at  the  time  of  the  erection  of  the  factory. 
The  consideration  for  the  conveyance  was 
$50,  for  which  he  accepted  the  company's 
note,  payable  in  bank.  Nutter  put  the  suth 
scribers  to  the  contract  in  possession  of  said 
land  for  the  purpose  of  erecting  and  con- 
structing said  creamery  buUdiUg.  Appellant 
seeks  to  foreclose  a.  me<9ianlc's  lien  against 
the  property  for  an  unpaid  balance  of  the 
contract  price  resulting  from  various  par- 
ties' failure  to  pay  their  subscriptions,  no- 
tice of  such  liens  having  been  duly  Qled. 
It  has  been  decided  by  this  court  that,  tmder 
circumstances  similar  to  those  here  involved, 
the  corporation  did  not  assume  any  liability 
for  the  fulfillment  of  the  subscriber's  con- 
tract Davis  &  Rankin  Bldg.  &  ManuTg  Co. 
V.  Hlllsboro  Creamery  Co.,  10  Ind.  App.  42, 
37  N.  B.  549.  Since  neither  the  corporation 
nor  the  other  stockholders  are  personally 
bound  to  carry  out  the  contract  of  the  de? 
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faulting  BubBcribers,  <!ounsel  argue  that  no 
lien  can  be  enforced  against  the  corporate 
property,  because  this  would  be  by  Indirec- 
tion compelling  them  to  contribute  to  the 
payment  of  that  for  which  they  are  not  di- 
rectly bound.  This  proposition  does  not  ap- 
pear to  UB  tenable.  Personal  liability  for 
the  payment  for  worlt  done  or  materials 
furnished  is  not  essential  to  the  mainte- 
nance of  a  mechanic's  lien.  The  lien  is  not 
the  creature  of  the  contract,  but  of  the  law. 
It  Is  the  law,  and  not  the  contract,  which 
gives  the  lien.  Clark  v.  Huey,  12  Ind.  App. 
224,  40  N.  B.  152;  VaU  v  Meyer,  71  Ind. 
169.  The  cases  are  numerous  wherein  the 
property  has  been  held  liable  to  a  mechan- 
ic's lien,  although  there  be  no  persoual  lia- 
bility upon  the  part  of  the  owner  to  pay  the 
debt.  Dalton  t.  Tindolph,  87  Ind.  490; 
Gortemiller  v.  Rosengam,  103  Ind.  414,  2  N. 
E.  829;  Brlgham  t.  Dewald,  7  Ind.  App.  115, 
34  N.  E.  498.  The  appellant  bad  but  one 
lien  against  the  property,  notwithstanding 
It  had  several  individual  debtors.  It  would 
be  wholly  Impracticable  and  out  of  harmony 
with  legal  principles  to  require  it  to  have 
brought  separate  foreclosure  suits  for  the 
sum  due  from  each  subscriber.  Appellees' 
position  to  the  contrary  finds  no  support  in 
McGrew  v.  McCarty,  78  Ind.  490,  where  It 
was  h^d  that  there  could  be  no  Joint  Hen 
on  several  buildings,  because,  as  tiiere  said, 
each  building  stands  as  security  or  debtor 
for  its  own  construction,  and  no  more.  That 
Is  all  that  Is  here  sought  While  there  is 
some  uncertainty  and  contradiction  In  the 
terms  of  the  description  in  the  complaint 
and  notice,  it  is  not  such  as  to  malie  the 
complaint  bad  upon  demurrer.  The  descrip- 
tion most  be  regarded  as  sufficient  under 
the  present  liberal  statute  and  decisions 
thereon.  Dalton  v.  Hoffman,  8  Ind.  App. 
101,  35  N.  E.  291;  Smith  v.  Newbaur  (Ind. 
Sup.)  42  N.  B.  40;  Ciobum  v.  Stephens,  137 
Ind.  683,  36  N.  E.  132;  McNamee  v.  Rauck, 
128  Ind.  59,  27  N.  E.  423;  Quaack  v.  Schmid, 
131  Ind.  185,  30  N.  E.  514;  Rev.  St  1894, 
t  7257.  We  are  of  opinion  that  none  of  the 
objections  urged  to  appellant's  right  to  a 
lieu  are  well  founded.  The  acceptance  of  a 
note  payable  in  bank  operated  prima  fade 
as  a  payment  to  Nutter.  Mason  v.  Douglas, 
6  Ind.  App.  658,  83  N.  E.  1009;  Teal  v. 
Spangler,  72  Ind.  880;  Smith  ▼.  Bettger,  68 
Ind.  254.  Judgment  reversed,  with  instruc- 
tions to  the  trial  court  to  restate  Its  conclu- 
sions of  law. 


(15  Ind.  App.  123) 

LOUISVILLE,  N.  A.  &  C.  EY.  CO.  v. 

GOBEN. 

(Appellate  Court  of  IndUna.     April  23,  1896.) 

SUboimbht  or  Fabsbiiobb — Failobb  to  Pboduci 
£tidencb  of  Patmbnt  of  Fare. 
FlaintiS  was  ejected  from  defendant's 
train  for  refusal  to  pay  a  second  fare.  There 
was  evidence  that  the  conductor,  when  plaintiff 
stated  to  him  that  he  had  already  paid  his  fare, 


witlKrat  requesting  any  explanation,  accused  him 
of  lying,  and  demanded  his  ticket;  tliat  plaintiff, 
to  whom,  on  payment  of  his  cash  fare,  a  rebate 
check  had  been  given,  stated  that  he  had  no 
ticket,  whet^upon,  on  bis  refusal  to  pay  a  sec- 
ond fare,  he  was  ejected.  Tlie  conductor  did 
not  inquire  as  to  the  manner  in  which  the  fare 
had  been  paid,  and  plaintiff  testified  that  his 
failure  to  snow  his  rebate  check  was  liecaose  he 
had  forgotten  it.  Held,  that  plaintiff's  failure 
to  produce  the  rebate  check  did  not,  as  a  matter 
of  law,  pre-ent  a  recovery  by  him. 

On  rehearing.    Overruled. 

For  original  opinion,  see  42  N.  E.  1116. 

DAVIS,  3.  In  an  earnest  petition  for  a  re- 
hearing, counsel  for  appellant  contend  that 
the  court  overlooked  the  theory  upon  wblcb 
Its  defense  was  founded.  They  say:  "Ap- 
pellant's counsel  felt  that  they  bad  a  mer- 
itorious defense  to  this  action;  that  Con- 
ductor Shields  did  right  in  issuing  this  train 
tldcet,  entitling  appellee  to  ride;  that  he 
afterwards  had  the  right  to  demand  this  tidc- 
et  for  inspection;  that  it  was  appellee's  duty 
to  produce  the  ticket,  whoi  so  demanded; 
that  when  appellee  failed  to  exhibit  his  ticket, 
he  neglected  to  comxdy  with  one  of  the  condi- 
tions incumbent  upon  blm,  and  therefore 
stood  in  the  shoes  of  a  passenger  who,  hav- 
ing pturchaaed  a  ticket  of  a  statioo  agent  en- 
titling him  to  ride,  refuses  to  produce  sucb 
ticket  when  demanded  by  the  conductor." 
Counsel  Insist  that  appellee  was  given  a  rea- 
sonable opportunity  by  the  conductor  to  pro- 
duce his  rebate  check  or  train  ticket,  and,  by 
reason  of  his  falliure  to  produce  It  he  for- 
feited his  rights  as  a  passenger,  and  that  ap- 
pellant was  entitled  to  a  new  trial  on  this 
ground.  If  the  evidence  clearly  showed  that 
when  the  conducts  was  informed  by  the  ap- 
pellee that  he  bad  paid  his  fare,  he  had  asked 
him  for  an  inspection  of  his  rebate  chet^ 
and  that  appellee  failed  to  produce  it,  appel- 
lant would,  in  our  opinion,  have  been  enti- 
tled to  a  new  trial  because  of  the  omission  of 
such  material  fact  in  the  special  verdict  We 
have  not  held,  or  Intended  to  hold,  that  under 
such  drcumstances  the  passenger  has  the 
right  to  compel  the  conductor  to  accept  his 
verbal  statement  that  he  has  paid  his  fare,  in 
lieu  of  exhibiting  the  rebate  check  in  his  pos- 
session. On  the  contrary,  it  is  the  duty  of 
the  passenger.  In  such  cases,  when  asked  by 
the  conductor  for  an  inspection  of  hla  rebate 
check  delivered  to  blm  by  the  conductor  when 
he  pays  his  cash  fare,  to  produce  it  or  to  ex- 
plain to  the  conductor  his  inability  to  do  so. 
In  this  case,  however,  the  evidence,  whai 
considered,  as  the  court  is  required  to  do, 
most  favorably  in  behalf  of  appellee,  shows 
that  he  paid  the  conductor  his  fare  in  cash, 
and  that  within  five  or  ten  minutes  thereafter 
the  conductor  asked  him  for  his  ticket,  and 
that  when  informed  by  appellee  that  he  bad 
paid  his.  fare,  the  conductor  said  to  him.  In 
the  presence  and  hearing  of  the  other  jiassen- 
gers,  that  he  had  paid  him  nothing.  The  ap- 
pellee then  said,  "My  dear  sir,  I  paid  you  my 
fare  once."    The  conductor  replied:    "Yoa 
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liaTen't  paid  me  any  tare  at  all.  Cognfe  ott. 
Yoa  can't  ioab  me.  I  want  joar  ticket." 
It  is  conceded  tMt,  when  appellee  Informed 
tbe  conductor  that  he  bad  paid  his  fare,  he 
told  tbe  trath;  and,  if  tbe  Jury  bellered  ap- 
peUce's  theory  of  the  conversation,  tbe  g<hl- 
duetor,  twice,  in  the  presence  of  tbe  other 
passengers,  falsely  and  unjustly  charged  the 
appellee  that  he  had  not  paid  his  fare.  With- 
out making  any  Inquiry  of  appellee  as  to 
when  or  how  he  had  paid  his  fare,  the  con- 
ductor charged  him  with  lying,  and  with  an 
Attempt  to  ride  on  the  train  without  paying 
his  fare.  The  condiActor  did  not  suggest  to 
the  appellee  that,  if  he  had  paid  his  fare,  he 
had  giren  bim  a  rebate  check  as  evidence  of 
that  fact  Immediately  after  charging  iwpel- 
lee,  in  tbe  presence  of  the  other  passengers, 
with  lying,  the  conductor,  in  the  same  con- 
nection,—In  fact,  in  the  same  sentence  as 
above  set  out,— said  to  him,  "X  want  your 
'tl<^et;".  but  the  Jury  wue  warranted,  under 
tbe  circumstances.  In  drawing  the  Inference 
that  tbe  demand  of  tbe  conductor  then  made 
did  not  relate  to  a  rebate  check  issued  by  tbe 
conductor,  but  tiiat  it  had  reference  to  a 
ticket  Issued  by  the  company  through  its  sta- 
tion or  ticket  agent.  As  the  conductor  was 
contending  and  charging  that  appellee  had 
paid  him  nothing,  the  Inference  was  a  rea- 
sonable one  that  he  did  not  have  reference 
to  a  rebate  check  Issued  to  appellee  by  him- 
self less  than  10  minutes  prior  to  tbe  con- 
versation. If  tbe  conductor  had  Indicated  to 
appellee  that  he  bad  reference  to  the  rebate 
check  Issued  by  him  to  appellee  when  he  paid 
his  fare,  and  that  he  desired  to  inspect  It, 
and  appellee  had  refused  to  produce  it,  or  to 
explain  the  reason  for  such  failure,  a  dlffer- 
eitt  question  would  be  presented.  The  con- 
clusion of  tbe  conversation  from  which  we 
quoted  above  was  as  follows:  "(6)  Appellee: 
'I  told  him  I  had  no  ticket;  that  I  had  paid 
my  fare  once.  And  he  said  I  was  trying  to 
lie  ont  of  It,  and  he  would  put  me  ott  if  I 
didn't  pay.  I  said  I  had  paid  it  once,  and  X 
wouldn't  pay  It  again.'  "  We  cannot  dis- 
turb tbe  verdict  of  the  Jury  on  the  ground 
that  appellee  misled  tlie  conductor  by  the 
statement  that  he  had  no  ticket.  In  view 
of  the  charge  oi  the  conductor  that  ai^ellee 
had  not  paid  his  fore  to  him,  we  cannot  as- 
sume that  the  conductor  understood  appellee 
as  saying  that  be  had  no  rebate  check  as  evi- 
dence of  tbe  payment  of  such  fare  to  him. 
The  conductor  was  not  asking  for  the  evi- 
Aence  of  the  payment  of  the  fare  to  him. 
This  fact  he  was  emphatically  and  repeatedly 
denying.  Moreover,  when  adced  why  he  did 
not  produce  tbe  rebate  check  at  the  time  tbe 
conductor  came  back  and  asked  him  to  pay 
his  fare,  before  he  was  put  off  the  train,  the 
appellee  testified,  "I  never  thought  anything 
about  it"  Tbe  charge  of  the  ccxiductor  that 
appellee  was  lying,  and  that  be  was  endeav- 
oring to  secure  a  ride  on  the  train  without 
paying  therefor.  Was  such  as  to  humiliate 
him.    This  court  cannot  assume,  therefore, 


Out  appdlee  had  tbe  rebate  cbeck  in  mind, 
or  tliat  be  tlien  knew.  In  the  face  at  the 
charges  and  denials  of  the  conductor,  that  It 
would  avail  him  If  he  did  produce  it  We 
cannot  assume,  under  the  ciix;nmstances,  that 
appellee  forfeited  his  rights  as  a  passenger 
by  failing  to  exhibit  to  the  conductor  his  re- 
bate check.  When  he  paid  to  tbe  conductor 
his  fare  to  Montlcello,  he  became  entitled  to 
ride  that  distance,  unless  be  afterwards  did 
something  to  forfeit  such  right.  When  tbe 
conductor  was  afterwards  informed  by  ap- 
pellee that  be  had  paid  his  fare,  if  the  con- 
ductor had  forgottoi  that  fact.  Instead  of  as- 
suming, and  charging  in  the  presence  and 
hearing  of  tl>e  otber  passengers,  that  appellee 
waa  lying,  the  conductor  shauld  have  sug- 
gested to  him  that  if  he  had  paid  bis  fare  be 
held  a  rebate  cbeck  issued  by  him  to-  appel- 
lee  as  tbe  evldoice  of  such  payment,  and  that 
he  desired  to  inq)eot  it  If  it  appeared  with- 
oot  dispute  that  appellee,  on  tite  reasonable  re- 
quest of  the  c(»ductor,  had  refused  to  pro- 
duce his  rebate  check  for  inspection,  or  to 
explain  bis  reason  for  such  failure,  this  court 
would  not  hesitate  to  set  aside  ttie  Terdict  of 
the  Jury.  If  tbe  Jury  had  believed  appel- 
lant's theory  of  the  transaction,  they  wonid 
have  been  authorized  in  finding  material  facta 
which  the  special  verdict  does  not  contain, 
but  we  are  satisfied  that  no  material  fact  es- 
tablished by  undisputed  evidence  was  omit- 
ted from  the  verdict  by  the  Jury;  and  this 
court  would  not  be  Justified,  imder  the  well- 
recognized  rule  which  prevails  on  appeals,  in 
reversing  the  Judgment  of  the  trial  court  on 
the  evidence,  with  instructions  to  grant  ap- 
pellant a  new  tiial.  Petition  for  rehearing 
overruled. 


05  Ind.  App.  77) 
KEMPH  V.  BELKNAP  et  al. 

(AppeUate  Coort  of  Indiana.     April  17,  1896.) 

Descent  awd  Distkibution — Rigbts  o»  Sobtiv- 

iKo  Spodse — Debts  of  Decedent. 

1.  Under  Rev.  St  1894,  {  2640  (Rev.  St 
1881,  i  2483),  proTidine  that  i^  a  husband  dies 
intestate,  ODe-tnird  of  nis  real  estate  shall  de- 
scend to  his  widow  free  from  all  demands  of 
creditors,  etc.,  the  widow's  interest  is  subject 
only  to  liens  for  taxes,  purchase  money,  and 
mortgages  in  which  she  has  joined;  and,  to  pre- 
serre  such  interest  she  is  entitled  to  have  all 
tbe  perBonal  estate,  and  the  remaining  two-thirds 
of  the  real  estate,  marshaled  and  applied  to  the 
discharge  of  such  liens. 

2.  Under  Rev.  St  1894,  g  2042  (Rev.  St 
1881,  {  2485),  providing,  in  hen  of  curtesy,  that 
a  decMsed  wife's  real  estate  shall  descend  to 
the  surviving  husband,  subject  to  its  proportion 
of  the  debts  of  the  wife  "contracted  before  mar- 
riage," etc.,  the  general  debts  of  decedent  the 
costs  of  administration,  funeral  charges,  and 
expenses  of  last  illneBS,  cannot  be  satisfied  out  of 
the  husband's  statutory  interest 

Appeal  from  circuit  court,  Clinton  county; 
Samuel  U.  Doyal,  Judge. 

Action  by  Henry  M.  Baum  against  Re- 
becca Kemph  for  partition.  After  tbe  com- 
missioner appointed  to  sell  tbe  land  and  pay 
the  proceeds,  into  court  had  filed  bia  report. 
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liyron  H.  Beiluiap,  admiuMxatoc  of  the  es- 
tate of  Oatherine  Baum,  deceased,  filed  a  pe- 
tition in  the  proceeding  asking  for  an  order 
on  the  clerk  to  pay  petitioner,  out  of  defend- 
ant's share  of  the  proceeds  of  such  sale, 
enough  to  cover  a  deficiency  in  the  amount 
necessary  to  pay  general  debts  of  deceased, 
defendant  being  one  of  the  heirs.  The  order 
was  allowed,  and  defendant  appeals.  Re- 
versed. 

Palmer  &  Palmer,  for  appellant  D.  S. 
Holman  and  Qaybaugb  &  Claybaugb,  for 
appellees. 

LOTZ,  J.  The  facts  of  this  case  are  sub- 
stantially as  follows:  On  the  10th  day  of 
December,  1890,  Oatherine  Baum  was  the 
owner.  In  her  own  right,  of  lot  18  in  J.  W. 
Pence's  addition  to  the  city  of  Frankfort, 
CUnton  county,  Ind.  She  was  then  a  mar- 
ried woman,— the  wife  of  Joseph  Baum.  On 
that  day  she  executed  her  note  to  Heniy  M. 
Baum  foe  the.  sum  of  1329.60,  and  secured 
the  same  by  a  mortgage  on  said  lot,  her  hus- 
band Joining  her  1b  the  execution  of  the 
mortgage.  On  the  12th  day  of  October,  1882, 
Catherine  Baxua  died  Intestate,  the  owner  of 
said  lot;  leaving  surviving  her  husband,  Jo- 
seph Baum,  and  certain  children  and  grand- 
children, as  her  heirs  at  law,  among  whom 
was  the  appellant,  Rebecca  Kemph.  On  the 
lath  day  of  October,  1892,  Joseph  Baum,  lot 
a  valuable  consideration,  conveyed  his  Inter- 
est in  the  lot  to  Rebc^ica  Kemph.  Myron  H. 
Belknap  was  subsequently  appointed  admin- 
istrator of  the  estate  of  Catherine  Baum, 
and  as  such  he  filed  Us  petition,  and  obtain- 
ed an  order  from  the  circuit  court  of  Clinton 
coimty  to  sell  the  undivided  two-thirds  In- 
terest in  said  realty  to  make  assets  to  pay 
the  debts  of  said  estate,  and,  in  pursuance 
of  such  order,  sold  the  same  to  appellee  Hen- 
ry M.  Baum  for  the  sum  of  $525.  After 
Eenry  M.  Baum  became  the  owner  of  the 
undivided  two-thirds  of  said  lot,  be  instituted 
this  action  against  Rebecca  Kemph  for  the 
partition  of  the  same.  Issue  was  Joined,  and 
the  cause  submitted  to  the  court  for  trial. 
The  court  found  that  Henry  M.  Baum  was 
the  owner  of  the  undivided  two-thirds,  and 
that  Rebecca  Kemph  was  the  owner  of  the 
undivided  one-third,  and  that  the  lot  was 
not  susceptible  of  division  without  injury, 
and  appointed  a  commissioner  to  make  sale 
of  the  same,  and  ordered  the  commissioner 
to  pay  the  moneys  realized  Into  court.  The 
commissioner  appointed  sold  the  lot  to  Hen- 
ry M.  Baum  for  the  sum  of  ?700,  and  after 
paying  the  costs  there  remained  the  sum  of 
$631.85,  which  he  paid  to  the  clerk  of  the 
court  After  the  commissioner  filed  his  re- 
port, Myron  H.  Belknap,  as  the  administra- 
tor of  the  estate  of  Catherine  Baum,  ap- 
peared and  filed  his  petition  in  such  proceed- 
ing, and  showed  to  the  court  that  Catherine 
Baum  Ic^  no  petsonal  estate  whatever,  and 
that  the  only  property  owned  by  her  was  this 


lot  IjS;  that  as  such  administrator  be  re- 
alized from  the  sale  of  the  undivided  two- 
thirds  thereof  the  snm  of  $525;  that  said 
estate  was  indebted,  on  accotmt  of  preferred 
claims  for  costs  of  administration,  expenses 
of  last  sickness,  and  funeral  expenses,  in  the 
sum  of  $197.02,  and  on  account  of  taxes  in 
the  sum  of  $108.16,  and  on  account  of  the 
mortgage  note  due  Henry  M.  Baum  in  the 
sum  of  $892.86,— In  all,  hi  the  sum  of  $e9&03; 
and  that  there  was  a  deficiency  of  the  funds 
in  his  hands  necessary  for  the  payment  of 
such  indebtedness,  in  the  sum  of  $173.03.  He 
asked  the  court  to  order  the  clerk  to  pay 
him  that  sum  out  of  the  share  due  Rebecca 
Kemph.  The  court  made  this  order  as 
prayed  for,  and  this  Is  the  ruling  complained 
of  In  this  ajipeal. 

The  general  rule  is  that  when  a  person  dies 
his  property  must  go  in .  satisfaction  of  his 
debts,  and  the  heirs  take  only  the  surplus,  if 
any.  The  rule,  however,  is  different  as  to 
a  snrvlving  wife.  The  statute  (section  2M0, 
Bey.  St  1894;  section  2483,  Rev.  St  1881)  pro- 
vides, "If  a  hosbaud  dies  Intestate  leaving  a 
widow,  one-third  of  his  real  estate  shall  de- 
scend to  her  in  fee  simple  free  from  all  de- 
mands of  creditors,"  etc.  The  rights  given 
the  widow  under  this  statute  are  in  Ilea  of 
her  dower  rights  at  common  law,  tenancies 
by  dower  being  abolished  by  statute  in  this 
state.  By  the  statutes  of  1853  the  wife's  in- 
terest in  her  separate  property  was  In- 
creased, and  the  husband's  rights  therein  di- 
minished. But  the  rights  of  the  survivor  in 
the  property  of  the  other  were  Increased. 
The  purpose  seems  to  be  to  make  more  am- 
ple provision  for  the  famUy  upon  the  death 
of  either.  Dower,  by  common  law,  is  the 
provision  which  the  law  makes  for  the  wid- 
ow out  of  the  lands  or  tenements  of  her  hus- 
band, for  her  support  and  the  nurture  of  her 
children.  Dower  has  always  been  favored 
by  the  law,  and,  next  to  Ufe  and  liberty,  has 
been  regarded  as  sacred.  The  provision  or 
substitute  for  dower  should  receive  the  same 
liberal  construction  formerly  given  to  dower. 
Iklansur  v.  Hinkson,  94  lod.  395.  According- 
ly, it  has  been  held,  by  a  long  line  of  deci- 
sions, that  a  widow  takes  the  interest  which 
descends  to  her  abs<riutely;  that  It  Is  subject 
only  to  liens  for  taxes,  purchase  money,  and 
mortgages  in  which  she  has  joined;  that  she 
Is  entitled  to  have  aU  the  personal  estate, 
and  the  other  two-thirds  of  the  real  estate, 
marshaled  and  applied  to  the  discharge  of 
such  liens,  that  her  Interest  may  be  pre- 
served and  secured  to  her.  Perry  v.  Borton, 
25  Ind.  274;  McCord  v.  Wright,  97  Ind.  34; 
EUiott  V.  Cale,  113  Ind.  383,  14  N.  E.  708; 
Purvlance  v.  Emley,  126  Ind.  419,  26  N.  E. 
167.  Do  the  same  rules  apply  to  the  interest 
which  a  surviving  husband  takes  iu  the  real 
estate  of  hla  deceased  wife?  Section  2642 
Rev.  St  1894  (section  2485,  Rev.  St  1881), 
provides,  "If  a  wife  dies  testate  or  Intestate 
leaving  a  widower  one-third  of  her  real  es- 
tate shall  descend  to  him,  subject,  however. 
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to  Ita  proportion  of  the  debts  of  the  yrite  coin 
tracted  before  marriage,"  etc  By  the  com- 
mon law,  and  the  law  of  Indiana  prior  to 
1853,  the  husband  became  the  owner  of  all 
the  personal  property  of  the  wife,  by  the 
marriage.  He  also  became  entitled  to  the 
rents  and  profits  at  all  her  real  estate.  It 
all  became  a  common  stock  tor  the  benefit 
of  the  family.  Noble  t.  NoUe,  19  Ind.  431. 
Ul>on  the  death  of  the  wife  after  Issue  bom 
aJlve,  the  husband  became  entitled  to  an  es- 
tate by  curtesy  in  the  lands  of  which  the 
wife  died  seised.  This  was  a  life  estate  in 
all  her  lands.  It  seems  that  an  estate  by 
curtesy,  like  a  dower  estate,  had  its  origin 
in  making  provision  for  the  support  of  the 
family  and  of  the  cbUdren  bom  of  the  mar- 
riage, for  one  of  tlie  conditions  necessary  to 
the  existence  of  the  estate  was  that  issue 
should  be  bom  which  might  inherit  In 
1853  tenancies  by  curtesy  were  abolished  by 
statute  In  this  state,  and  the  provision  in 
Ueu  thereof  was  made  by  section  2C42,  Bev. 
St  1894  (section  2486,  Rev.  St  1881),  supra. 
It  would  seem  from  this  tliat  the  substitute 
for  cnrtesy  should  receive  a  Ulieral  construc- 
tion for  the  benefit  of  the  family  and  surviv- 
ing children.  This  section  expressly  pro- 
vides that  the  interest  whidi  descends  to  the 
husband  shall  be  subject  to  its  proportion  oi 
the  debts  of  the  wife  Qontracted  before  mar- 
riage. "Kxpressio  onins  est  exclusio  alte- 
rius"  (the  statement  of  one  is  the  exclusion 
of  another)  Is  one  of  the  maxims  in  the  con- 
struction of  written  Instrumants.  It  is  one 
of  the  cardinal  rules  in  the  construction  of 
statutes.  Broom,  I^eg.  Max.  664a.  The  ex- 
press mention  of  one  thing  implies  the  exclu- 
sion ot  another.  Under  this  rule  of  construc- 
tion, the  mention  of  one  class  of  debts  by 
implication  exdudes  all  other  classes.  A 
statute  should  be  so  construed,  if  possible, 
as  to  give  sense  and  meaning  to  every  part 
If  it  was  the  intention  of  the  legislature  to 
make  the  widower's  interest  In  the  realty 
liable  for  all  the  debts  of  the  wife,— those 
contracted  after  as  well  as  before  the  mar- 
rlage,-^:hen  there  was  no  necessity  for  using 
the  words  "contracted  before  the  marriage." 
These  wordd  would  be  meaningless.  We 
cannot  od^t  a  construction  that  Ignores  the 
presMkce  ot  these  words,  for  they  were  evi- 
dently used  for  a  pmpose.  We  are  of  the 
opinion  that  it  was  not  the  intention  of  the 
legislatore  to  make  the  widower's  interest  in 
the  real  estate  which  descends  to  Iiim  liable 
for  the  general  debts  of  the  deceased  wife. 
The  widower,  like  the  widow,  in  the  descent 
of  property  from  the  deceased  spouse,  occo- 
pies  a  different  position  from  that  of  an  ordi- 
nary heir.  All  the  interest  that  appellant 
had  in  the  realty  by  rirtne  of  being  a  child 
and  heir  at  law  of  Catherine  Baum  was  ex- 
hansted  by  the  sale  of  the  two-thirds  by  the 
administrator.  Whatever  other  interest  she 
had  was  acquired  by  the  conveyance  from 
Joseph  Baun.     In  respect  thereto  she  ooca- 


pied  the  same  relation  that  he  would  have 
occupied  had  no  conveyance  been  made. 
The  two-thirds  sold  for  more  than  enough  to 
satisfy  the  mortgage  and  the  taxes.  It  was 
the  duty  of  the  administrator  to  apply 
enough  ot  the  moneys  realized  from  such 
sale  to  the  satisfaction  of  the  mortgage  debt 
and  taxes,  or  to  take  a  bond  from  the  pur- 
chaser to  secure  the  payment  and  discharge 
of  such  liens.  Ryker  v,  Vawter,  117  Ind. 
425,  20  N.  B.  284.  The  costs  of  administra- 
tion, and  expenses  of  last  illness  and  funeral 
expenses,  were  not  specific  liens  upon  any 
part  <kC  the  realty,  and  the  widower's  one- 
third  in  no  event  was  subject  to  the  payment 
of  such  daima.  If  the  estate  was  ina<^vent, 
the  administrator  should  have  proceeded  to 
settle  it  as  an  insolvent  estate.  In  no  event 
can  the  property,  of  another  person  be  taken 
to  satisfy  the  general  debts,  or  the  costs  of 
administration,  the  funeral  expenses,  and  ex- 
penses of  last  sickness.  Barring  the  specific 
liens  upon  the  realty,  the  widower's  interest 
was  as  entirely  distinct  and  free  from  the 
claims  of  creditors  as  if  he  had  acquired  it 
by  conveyance  from  a  third  person.  It  was 
error  to  order  any  part  of  appellant's  money 
to  be  used  in  the  payment  of  the  general 
debts  and  claims  against  the  estate,  under 
the  facts  above  stated.  Judgment  reversed, 
with  instructions  to  sustain  appellant's  de- 
murrer to  the  petition  of  the  administrator, 
and  for  further  proceedings  in  accordance 
with  this  opinion. 


(U  Ind.  App.  1S5) 

SUPREME   LODGE   OF"   KNIGHTS   OP 

HONOR  T.  METCALF. 

(Appellate  Ckmrt  of  Indiana.     Aprfl  24,  1896.) 

MuTnAi,  BsNEriT  Iksdrance  —  Fkiuduxknt  Rbp 

KSelKTATIOK  BT  InsUSED— TRANSFER  OF  ClIBTir- 
ICATE— iMsnSABLB  INTEBSST  OF  TBANSFBRBB. 

1.  Id  an  action  on  a  benefit  certificate,  an 
anawer.  alleging  that  the  insored  falsely  repre- 
sented his  age  as  49,  when  it  was  in  fact  60,  the 
constitntion  and  by-laws  of  the  association  pro- 
hibiting the  Insnruig  of  persons  over  55,  is  in- 
sufficient, in  that  it  fails  to  show  an  offer  to  re- 
tnru  the  assessments  paid  upon  the  certificate. 

2.  Where  insnred,  in  consideration  of  money 
paid,  and  the  payment  of  all  assessments  and 
oues,  sold  his  benefit  certificate  to  plaintiff,  the 
iiuured  being  at  the  time  an  old  man,  and  in 
poor  health,  the  association  should  be  allowed  to 
prove,  in  an  action  npon  the  certificate,  the  age 
of  the  insured  at  the  time  of  the  transier;  snch 
fact  tending  to  show  whether  the  transfer  was 
made  in  good  faith,  or  whether  it  was  specula- 
Hre,  and  m  the  nature  of  a  wager. 

8.  An  answet  that  the  benefit  certificate  was 
not  transferable  to  plaintiff  for  the  reason  that 
he  had  no  insurable  interest  in  the  life  of  the 
insured,  is  insufficient,  failing  to  show  an  offer 
to  retom  the  asaessments  paid  opon  the  certifi- 
™te  by  plaintiff. 
lAitz,  J.,  dissenting. 

Appeal  from  superior  court  Marlon  coun- 
ty; J.  M.  Winters,  Judge. 

Action  by  Albertl  C.  Metcalf  to  recover 
upon  the  benefit  certificate  Issued  by  the  Su- 
preme liOdge  ot  Knights  of  Honor  on  tta« 
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life  of  one  Michael  J.  Nye.  There  was  judg- 
ment tor  i^lntift,  and  defendant  appealed. 
Modified. 

Daniel  Walt  Howe,  Charles  P.  Coffin,  and 
Fred  H.  Bacon,  for  appellant  Duncan  & 
Smith,  for  appellee. 

GAVIN,  C.  J.  The  appellee  sned  the  ap- 
pellant upon  a  benefit  certificate  issued  in 
1881  to  one  Nye,  but  naming  the  appellee 
as  the  beneficiary.  Nye  became  a  member 
in  1S74.  In  1881  he  was  poor,  and  unable 
to  meet  his  assessments,  nor  would  the  mem- 
bers of  his  family  provide  for  them.  H© 
then  arranged  with  Olin  and  Metcalf  to  pay 
him  $300,  and  to  continue  to  pay  his  dues 
utd  assessments,  they  to  hare  the  proceeds 
of  the  certificate.  In  pursuance  of  this  ar- 
rangement the  old  certificate  was  surren- 
dered, and  a  new  one  issued  payable  to  Olin 
and  Metcalf.  Metcalf  afterwards  succeed- 
ed to  OUn's  rights,  and  paid  the  dues  and 
assessments  until  Nye's  death  in  1890.  By 
the  transaction  Nye  obtained  the  $300,  and 
received,  also,  about  $500  sick  benefits,  In 
addition  to  whatever  other  advantages  he 
may  have  derived  from  the  membership, 
while  Metcalf  paid  out  about  $650,  for  which 
he  claims  to  receive  the  $2,000  proceeds  of 
the  certificate.  Olin  and  Metcalf  were  in 
no  way  related  to  or  connected  with  Nye, 
nor  were  they  his  creditors,  nor  possessed  of 
any  insurable  interest  In  his  life.  They  were 
simply  purchasers  of  his  certificate.  Appel- 
lant is  not  merely  a  mutual  insurance  com- 
pany, but  a  fraternal  and  beneficial  associa- 
tion, organized  for  moral  instruction  and  sci- 
entific purposes,  for  the  mutual  assistance 
of  its  members,  and  for  the  promotion  of 
benevolence  and  charity,  by  the  establish- 
ment of  a  widows'  and  orphans'  benefit 
fund.  From  the  proceeds  of  this  latter  fund, 
created  by  special  assessments  upon  all  the 
active  members  of  the  fraternity,  the  bene- 
ficiary certificates  are  paid.  Numerous  in- 
teresting and  important  questions  have  been 
presented  and  argued  by  counsel,  which,  in 
the  view  we  take  of  the  case,  need  not  now 
be  passed  upon. 

By  one  answer  appellant  sets  up  that, 
by  the  constitution  and  by-laws  of  the  lodge. 
It  was  prohibited  from  taking  in  persons  over 
55  years  of  age,  and  that  Nye  obtained  ad- 
mission by  falsely  representing  his  age  as 
49  when  it  was  really  60.  It  is  insisted  that 
this  paragraph  is  bad,  because  it  fails  to 
show  a  tender  back  to  Metcslf  of  the  money 
received  by  appellant  under  the  contract 
The  law  was  so  declared  in  Gray  v.  Associa- 
tion. Ill  Ind.  531,  11  N.  B.  477;  and  while 
some  members  of  the  court  doubt  the  cor- 
rectness of  the  rule  as  there  laid  down, 
when  applied  to  insurance  contracts,  the  ma- 
jority Is  of  opinion  that  in  this  case,  at 
least  we  should  not  now  depart  from  It 

Appellant  Insists  most  earnestly  that  the 
transfer  of  the  Insurance  to  appellee  cannot 


b6  upheld,  because  it  ymk  contrary  to  public 
policy,  as  a  wagering  contract  Appellee, 
on  the  other  hand,  asserts  that  there  is  no 
general  rule  applicable  to  all  cases,  but  that 
each  case  must  be  considered  upon  Its  own 
facts;  that  the  real  point  in  every  case  to 
be  determined  is  whether  the  transaction 
was  an  honest,  bona  fide  one,  or  a  mere 
sham,  and  cover  for  a  wager.  It  might  be 
said,  with  much  plausibility  and  force,  that 
considering  the  peculiar  character  and  par- 
poses  of  such  organizations  as  this,  the  fact 
that  there  Is  no  reserve  fund,  and  no  surren- 
der value  to  the  certificate,  and  that  the 
right  to  share  in  the  benefit  fund  might  be 
entirely  destroyed  by  the  expulsion  of  the 
member  from  the  society  by  reason  of  some 
moral  delinquency  or  misconduct  of  the 
member,  there  is,  in  such  certificates,  no 
proper  basis  for  business  investment  by  an 
outsider,  but  that  the  purchase  of  such  a  cer- 
tificate by  one  having  no  Interest  In  the  life 
of  the  assured  must  necessarily  be  specula- 
tion pure  and  simple.  Assuming,  for  the 
purposes  of  this  case,  appellee's  position  to 
be  correct,  and  applying  to  the  case  in  hand 
that  rule,  we  are  of  opinion  that  the  court 
erred  in  refusing  to  permit  appellant  to 
prove  the  age  of  Nye  at  the  time  of  the 
transfer.  This  was  clearly  a  material  factor 
in  gauging  the  character  of  the  transaction. 
This  was  plainly  recognized  by  this  court  in 
the  case  of  Nye  v.  Grand  Lodge,  9  Ind.  App. 
131,  36  N.  E.  429,  where  the  court  says,  on 
page  147,  9  Ind.  App.,  and  page  429,  36  N. 
E.:  "In  the  absence  of  the  proof  of  any  age 
or  expectancy  of  life  of  the  insured,  we  can- 
not say  that  the  sale  or  assignment  was 
tainted  with  the  vice  of  gambling."  In  this 
case  the  appellant  sought  to  apprise  the 
court  of  the  very  fact  without  which  it  has 
held  it  could  not  determine  the  question. 
What  weight  the  evidence  may  have  bad 
with  the  Jury,  we  cannot  of  course,  declare; 
but  the  facts  are  not  such  as  to  authorize  us 
to  say  that  appellant  was  not  harmed  by  its 
exclusion.  If  it  was  for  the  Jury  to  deter- 
mine the  character  of  the  transacUcm  from 
the  facts  of  this  case,  the  facts  should  have 
been  presented  to  It  Olin  saw  and  con- 
versed with  Nye,  and  knew  be  was  an  old 
man,  and  not  in  good  health.  It  is  true  he 
testified  that  he  did  not  know  how  old  Nye 
was;  that  he  never  thought  of  his  age;  that 
it  never  occurred  to  him.  And  appeUee,  who 
also  saw  and  talked  with  him,  said  he  did 
not  consider  his  age,  n<x  the  probabilities  of 
life,  but  thought  he  was  a  middle-aged  man 
about  50.  But  the  jury  was  not  bound  by 
these  answers,  so  as  to  thereby  eliminate 
from  the  case  the  important  fact  of  his  actu- 
al age. 

It  has  been  suggested  that  this  evidence 
was  not  applicable  to  issues  joined;  bnt 
when  we  consider  the  character  of  the  com- 
plaint the  construction  placed  thereon  by 
counsel,  and  the  course  of  the  trial,  we  do 
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not  tbiok  It  can  be  bo  held.  The  complaint 
in  tills  case  is  not  confined  to  a  mere  state- 
ment of  the  issuing  of  the  certificate  paya- 
ble to  the  beneficlat7,  the  death  of  the  mem- 
ber, and  the  conseiiuent  right  of  action^  but 
seta  out  fully  and  in  detail  the  facts  and  clr- 
eomstances  upon  which  the  plaintiff  evident- 
ly relied  to  show  that  he  was  not' a  mere  or- 
dinary beneficiary,  but  was  the  owner,  by 
purchase,  of  the  policy  or  certificate.  The 
case  was  tried  by  counsel  upon  both  sides, 
and  presented  by  them  in  this  court,  upon 
the  theory  that  the  issues  embraced  the 
question  of  whether  or  not  the  rights  of  ap- 
pellee were  acquired  through  a  wagering 
transaction,  and  thereby  placed  outside  the 
pale  of  the  law's  protection.  Upon  this  the- 
ory appellee's  evidence  was  submitted.  He 
proirased  by  his  first  witness,  Olln,  to  prove 
the  efforts  made  to  proctire  Nye's  children 
to  carry  this  certificate.  Upon  objections  be- 
ing made,  Mr.  Smith,  one  of  the  counsel  for 
appellee,  stated:  "I  submit,  may  the  court 
please,  that  that  Is  competent  to  show  the 
circumstances,  as  bearing  iq>on  the  (|aestion 
whether  or  not  this  is  a  wagering  policy." 
The  evidence  was  admitted,  and  the  circum- 
stances attending  the  assignment  were  fully 
developed  by  api>ellee.  In  their  brief,  appel- 
lee's counsel  state,  touching  this  subject: 
"The  question  Is,  do  the  facts  set  up  in  the 
complaint,  to  which  a  demurrer  was  overrul- 
ed, or  in  the  answers,  to  which  demurrers 
were  sustained,  or  the  evidence,  iq>on  which 
judgment  was  rendered  in  appellee's  flivor, 
show  that  the  transaction  was  a  gambling  or 
wagering  contract,  and  thus  under  the  ban 
of  the  law?"  Having  thus  himself  tendered 
the  issue  as  to  the  contract  being  a  wager- 
ing one,  and  having  obtained  the  admission 
of  his  own  evidence  relative  to  this  proposi- 
tion, it  would  not  be  consistent  with  the 
principles  of  justice  and  fairness  to  refuse  to 
hear  the  appellant  upon  the  same  subject 
Campbell  t.  Conner  (Ind..  App.)  42  N.  B.  688. 
Nor  have  the  appellee's  counsel  in  this  court 
made  .any  claim  that  the  question  of  wager- 
ing contract  was  not  in  issue,  although  they 
did  claim  that  tbis  evidence,  as  proof  of 
fratidulent  representations,  could  not  be  ad- 
mitted, for  want  of  an  issue  setting  up  fraud. 
Whether  or  not  it  would  be  put  in  issue  by 
the  geneml  dtolal,  had  the  appellee  based 
his  claim,  in  his  complaint  and  evidence, 
merely  upon  the  fact  that  he  was  the  bene- 
ficiary named,  we  do  not  feel  called  upon  to 
determine,  although  the  question  seems  to 
be  decided  in  the  affirmative  by  Alabama 
Oold  Life  Ins.  Co.  v.  Mobile  Mut  Ins.  Co.,  81 
AJa.  329.  1  South.  661. 

It  is  most  earnestly  argued  by  appellant's 
learned  counsel  that  appellee  was  not  eligi- 
ble to  be  a  beneflciaiy  under  this  certificate, 
that  such  certificates  in  such  organizations 
are  not  transferable  to  one  possessing  no  in- 
terest in  the  life  of  the  insured,  and  that  the 
purchase  was  purely  speculative,  and  there- 
f<»re  unenforceable.    If  all  these  positions  be 


well  taken,  nevertheless,  upon  the  wdl- 
founded  principles  of  equity  and  right,  and 
tinder  the  authorities,  appellee  should  recov- 
er the  amounts  by  him  paid,  out  to  keep  the 
policy  alive.  The  answers,  to  which  demur- 
rers were  sustained,  did  not,  therefore,  state, 
in  any  event,  complete  defenses  to  appellee's 
complaint  Schonfleld  v.  Turner,  75  Tex. 
324,  12  8.  W.  626;  Downey  t.  Hoffer,  110  Pa. 
St  lOa,  20  AU.  665;  Insurance  Co.  v.  Bur- 
roughs, 34  Conn.  306;  Lemon  v.  insurance 
Co.,  88  Conn.  294;  Welsert  v.  Muehl,  81  Ky. 
336;  Association  v.  Dugan,  lib  Mass.  219; 
Nibl.  Ben.  Soc.  f  348;  Bliss,  Life  Ins.  S  350; 
1  Baa  Ben.  Soc.  f  303;  Bank  v.  WhitUe,  (53 
N.  H.  687,  8  Aa  645;  Cammack  v.  Lewis,  13 
WalL  643;  Dutton  v.  Willner,  52  N.  Y.  312; 
Warnock  v.  Davis,  104  U.  S.-775;  Helmetag's 
Adm'r  v.  Miller,  76  Ala.  183. 

Since  the  evidence  rejected  went  only  to 
prove  that  the  Investment  by  Olin  and  Met- 
calf  was  purely  speculative,  and  since,  under 
the  authorities  hereinbefore  cited,  they  would 
be  entitled  to  the  return  of  their  money  and 
Interest  we  have  concluded  that  the  ends  of 
justice  will  be  best  subserved  by  permitting 
app^ee.  If  be  so  elects,  to  remit  the  excess 
of  the  judgment  over  that  amount  The 
judgment  is  therefore  affirmed  upon  condi- 
tion that  appellee  remits  all  of  said  judg- 
ment except  $1,034,  as  of  the  date  thereof, 
within  45  days;  otherwise,  it  will  be  re- 
versed. 

LOTZ,  J.  (dissenting).  After  having  care- 
fully considered  the  record  in  this  case,  I  am 
of  the  opinion  that  the  judgm^it  rendered 
by  the  Marlon  superior  court  should  be  In- 
all  tilings  affirmed.  In  the  court  below  the 
cause  was  tried  by  the  court  without  the 
intervention  of  a  jury.  In  this  court  the 
presumptions  are  ail  in  favor  of  the  correct- 
ness and  validity  of  the  judgment  rendered 
by  the  trial  court.  The  presumption  is  that 
a  public  officer  has  done  his  duty;  and,  in  the 
case  of  a  judgment  of  a  court  of  general 
jurisdiction,  this  presumption  is  redoubled, 
for  a  court  acts  impartially,  upon  full  in- 
fprmatiou,  and  after  due  consideration.  The 
law  rightfully  casts  the  burden  upon  those 
who  assail  a  judgment  in  this  court  to  make 
the  error  manifest  This  rule  is  Imperative. 
Not  only  must  they  show  error,  but  they 
must  show  that  the  error  affected,  or  proba- 
bly affected,  their  substantial  rights.  They 
must  affirmatively  show  harmful  error. 

The  majority  opinion  holds  that  one  para- 
graph of  the  answer  (the  tenth)  Is  insuffi- 
cient but  Intimates  that  the  defect  may  be 
remedied  by  averring  a  tender,  and  offering 
to  return  the  moneys  received  from  the 
plaintiff.  While  I  concur  in  the  conclusion 
that  the  paragraph  is  bad  for  this  reason. 
I  disagree  with  the  intimation  that  such  an 
amendment  alone  will  make  this  paragraph 
of  answer  sufficient  If  the  answer  con- 
tained the  amendment  suggested,  it  would 
BtUl  be  insufficient.  In  my  opinion,  for  the 
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reasons  hereinafter  stated.  The  majority 
opinion  also  holds  that  the  trial  court  erred 
in  ezclodlng  the  eyidence,  offered  bj  the 
appellant,  as  to  the  age  of  the  Insured;  and 
the  cause  is  lerersed  for  this  alleged  error. 
I  do  not  concur  In  this  conclusion.  There 
was  no  error  in  this  ruling— First,  because 
there  was  no  issue  in  the  case  that  author- 
ised the  appellant  to  give  such  evidence; 
and,  second,  conceding  that  such  evidence 
was  admissible  under  the  general  denial, 
there  was  no  showing,  nor  effort  made  to 
show,  that  either  Metcalf  or  Olln,  the  benr 
eficiarles  named  in  the  certificate,  had  any 
knowledge  of  the  age  of  the  insured  at  the 
time  he  became  a  member  of  the  order,  or 
that  he  was  ineligible  to  membership.  S«^ 
pose  this  evidence  had  been  admitted;  how 
could  it  have  availed  the  appellant,  unless 
It  was  carried  to  the  knowledge  of  Metcalf 
and  Olln?  How  could  it  have  affected  their 
conduct  or  motives  when  they  were  ignorant 
of  the  fact?  The  prevailing  opinion  inti- 
mates that  this  evidence  was  admissilde  un- 
der the  general  denial,  and  relies  upon  an 
Alabama  case  in  support  thereof.  This  is 
in  direct  conflict  with  the  statute  and  ad- 
judications in  this  state,  as  hereinafter 
demonstrated.  The  prevailing  opinion  also 
asserts  that  appellee's  counsel,  in  their 
brief,  have  admitted  that  this  evidence  was 
admissible  under  the  general  denial,  and 
that  such  admission  Is  binding  upon  them. 
In  my  opinion,  an  appellee  or  his  counsel 
cannot,  by  an  admission  made  in  the  brief, 
overthrow  a  Judgment  It  is  true  they  may 
confess  error,  and  thereby  cause  a  reversal. 
But  no  confession  was  filed  in  this  case. 
On  the  contrary,  appellee's  counsel  have 
made  an  earnest  effort  to  uphold  the  Judg- 
ment A  Judgment  of  a  court  of  general 
jurisdiction  is  a  solemn  determination  of  is- 
sues of  law  and  fact  It  is  the  result  of  the 
processes  established  for  the  administration 
of  Justice,  and  is  not  to  be  lightly  treated. 
That  counsel  for  appellee,  by  an  admission 
in  their  brief,  cannot  overthrow  a  Judg- 
ment, was  settled  by  the  supreme  court  of 
this  state  in  the  recent  case  of  Siberty  j. 
State  (decided  at  this  term)  44  N.  B.  — . 
It  is  also  but  fair  to  appellee's  counsel  to 
say  that  they  expressly  denied  that  such  evi- 
dence was  admissible  under  the  general  de- 
niaL  In  their  brief  they  make  use  of  this 
language:  "The  third  contention  of  appel- 
lant is  that  Nye  grossly  misrepresented  ills 
age,  to  the  extent  of  at  least  11  years,  and 
that  the  defendant  should  have  been  al- 
lowed to  show  this  fact  in  defense.  This 
question  arises  upon  the  sustaining  of  the 
demurrer  to  the  tenth  paragraph  of  answer. 
We  do  not  think  it  does  arise,  under  the 
offer  to  prove  the  fact  upon  the  trial;  for, 
the  demurrer  having  l>een  sustained  to  the 
answer,  there  was  no  Issue  to  which  such 
evidence  was  relevant"  Ner  does  the  fact 
that  appellee  made  unnecessary  and  super- 
dnous  averments  in  tils  complaint  entitle  the 


appellant  to  give  evidence  of  the  age  of  the 
Insured.  When  the  appellee  made  proof  of 
the  death  of  the  insured,  and  introduced  liia 
certificate,  he  lud  established  a  prima  fade 
case.  Supreme  Lodge  v.  Jolmson,  78  Ind. 
119.  It  was  not  necessary  for  the  plaintiff 
to  liave  given  any  evidence  of  the  age  In 
nuiking  out  Ills  case.  The  averments  giv- 
ing a  liiatory  of  the  transaction  were  super- 
fluous. Morris  V.  Stem,  80  Ind.  227,  231; 
MUler  ▼.  White  River  School  Tp.,  101  Ind. 
S03,  606;  BaUroad  Co.  v.  McOorkle  and. 
Sup.)  40  N.  E.  64;  17  Saund.  PL  &  Bv.  919; 
Bliss,  Code  PL  i  215.  The  prevailing  opin- 
ion reversed  the  cause  for  the  alleged  error 
in  excluding  this  evidence,  and  then  givea 
a  mandate  for  the  rendition  of  a  Judgment 
for  a  specified  sum  for  the  appellee.  In  Nye 
V.  Grand  Lodge,  9  Ind.  App.  131,  86  N.  B. 
429,  where  the  evidence  of  age  was  admisst* 
ble  under  the  issues,  ttiis  court  said:  "In 
the  absence  of  the  proof  of  any  age  or  ex- 
pectancy of  life  of  the  insured,  we  cannot 
say  that  the  sale  or  assignment  was  tainted 
with  the  vice  of  gambling."  This  language 
is  quoted  and  approved  by  the  majority 
opinion,  and  then  it  ta  assumed  ttiat  a 
gambUng  transaction  was  established  by 
the  evidence  excluded.  It  gives  to  this  ex- 
cluded evidence  the  same  force  as  if  it  liad 
been  admitted,  and  then,  without  consider^ 
ing  the  evidence  of  the  appellee  that  he  bad 
no  knowledge  of  the  age  or  expectancy  of 
life  of  the  insured,  conditionally  directs 
judgment  for  less  than  half  the  amount  of 
appellee's  claim.  With  all  due  respect  for 
the  opinion  of  tlie  majority,  I  am  con- 
strained to  say  this  Is  reductio  ad  absurdnm. 
This  position  is  illogical  and  highly  incon- 
sistent in  my  judgment  How  evidence  ex- 
eluded  can  liave  the  same  force  as  evidence 
admitted  is  to  my  mind  inconceivatde.  It 
is  an  attempt  to  direct  a  judgement  upon  as- 
sumed facts  upon  a  suppositional  case.  This 
is  contrary  to  the  fundamental  principles  of 
English  jurisprudence.  The  powers  of  a 
court  cannot  be  set  in  motion  upon  a  ficti- 
tious or  suppositional  case.  Nor  do  I  concur 
In  the  summary  manner  in  which  the  ma- 
jority opinion  disposes  of  the  other  impor- 
tant questions  involved  in  tliis  controveray> 
—questions  that  will  necessarily  arise  upon 
another  trlaL  The  statute  makes  it  the  duty 
of  this  court  to  i^ve  written  opinions  in 
every  case  tliat  is  reversed.  The  constitu- 
tion makes  it  the  duty  of  the  supreme  court 
to  give  written  decisions  of  each  qoestlon 
arising  in  the  reoord.  Artide  7,  {  6.  And  it 
is  the  imperative  duty  of  courts  to  dedde 
every  question  that  Is  necessary  to  the  final 
determination  of  the  case.  WiUets  v.  Bidg- 
way,  9  Ind.  367.  The  same  rule  governs 
this  court 

In  order  to  show  that  there  is  no  reversible 
error  In  the  record.  It  requires  a  statement 
of  the  Issues,  and  a  conslderatiDn  of  the  evi- 
dence and  rulings  of  the  court  The  impor- 
tance of  the  questions. Inv^ved,  and  the  ne 
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cessity  tor  tbelr  declalMi,  for  a  final  deter- 
mlnatton  of  the  ease,  is  my  apology  for  tbe 
long  opinion  following.  This  action  was  In- 
stituted by  the  appellee,  Metcalf ,  against  the 
Supreme  Lodge  of  the  Knights  of  Honor,  ap- 
pellant, on  a  certificate  of  membership  is- 
sued on  the  life  of'  one  Michael  J.  Nye.  It 
appears,  from  the  averments  of  the  com- 
plaint, that  the  Supreme  Liodge  of  the 
Knights  of  Honor  is  a  benerolent  and  char- 
itable society  or  fraternity,  with  insurance 
features,  and  does  business  upon  the  lodge 
plan,  and  Is  composed  of  a  supreme,  grand, 
and  subordinate  lodges.  The  society  was 
originaUy  organized  in  the  state  of  Ken- 
tucky, In  1873,  as  an  unincorporated  society. 
Afterwards,  in  1876,  It  was  Incorporated  by 
a  special  act  of  tbe  legislature  of  tbe  state 
of  Kentucky.  Nye  became  a  member  of  the 
order  in  1874.  He  paid  his  does  and  assess- 
ments until  1881,  when,  being  poor,  and  un- 
able  to  pay  the  assessments,  he  made  an  ar- 
rangement with  the  appellee,  Metcalf,  and 
one  Olln,  by  which  they  paid  him  1300,  and 
agreed  to  pay  all  future  assessments  and 
dues,  and  to  permit  Nye  to  have  the  sick 
benefits,  and  upon  his  death,  Metcalf  and 
Olln  to  be  entitled  to  the  amount  agreed  to 
be  paid,  being  the  sum  of  $2,000.  Tbe  old 
certificate  was  surrendered,  and  a  new  one 
issued.  The  appellee  and  Olln  were  named 
as  the  beneficiaries  In  the  new  certificate. 
Olln,  prior  to  bringing  the  suit,  had  assign- 
ed his  interest  in  the  certificate  to  the  ap- 
pellee, but  he  was  made  a  party  defendant 
to  answer  as  to  any  interest  he  might  have 
therein.  Nancy  J.  Nye,  the  widow  of  Michael 
J.  Nye,  upon  her  own  application,  was  adtnit- 
ted  as  a  party,  and  filed  several  paragraphs 
of  cross  complaint,  in  which  she  contended 
that  she  was  entitled  to  the  proceeds  of  the 
certificate.  Issue  was  Joined  on  the  cross 
complaint  and  there  was  a  finding  against 
her;  but,  as  she  made  no  motion  for  a  new 
trial,  nor  took  any  appeal,  no  further  atten- 
tion is  required  as  to  this  branch  of  the 
case.  Tbe  defendant  Olln  answered,  dis- 
claiming any  Interest  in  the  subject-matter 
of  the  litigation.  Tbe  appellant  filed  several 
paragraphs  of  answer,  to  all  of  which  de- 
murrers were  sustained,  except  the  first.  It 
being  a  general  denial.  The  trial  resulted 
in  a  general  finding  In  favor  of  tbe  appellee, 
upon  which  the  court,  after  overruling' ap- 
pellant's motion  for  a  new  trial,  rendered 
judgment  The  defendant  appealed  to  the 
general  term  of  the  superior  court,  and  as- 
signed various  rulings  as  error;  but  the  gen- 
eral term  affirmed  the  special  term,  and  the 
defendant  then  appealed  to  this  court,  as- 
signing, as  error,  that  the  general  term  erred 
In  affirming  the  judgment  rendered  at  the 
special  term. 

The  defendant  demurred  to  the  complaint 
for  want  of  facts,  this  demurrer  was  overrul- 
ed, and  exceptions  taken;  but,  upon  appeal 
to  tbe  general  term,  there  was  no  assignment 
of  error  that  this  ruling  was  erroneous,  nor 
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was  there,  any  assignment  calling  in  ques- 
tion the  sufficiency  of  the  complaint,  nor  Is 
there  any  assignment  calling  In  question  its 
sufficiency  in  this  court  The  rule  that  a 
demurrer  searches  the  record  bas  no  appli- 
cation in  this  court  In  order  to  question 
any  ruling  of  the  trial  court  such  ruling 
must  be  assigned  as  error.  The  appellant 
filed  11  paragraphs  of  answer.  The  first 
was  the  general  denial.  The  second  and 
third  were  withdrawn.  Separate  demurrers 
were  sustained  to  each  of  the  other  para- 
graphs, and  these  rulings  were  assigned  as 
error  in  the  general  term.  The  fourth,  fifths 
sixth,  and  seventh  paragraphs  set  up  special 
defenses.  The  ruling  on  the  demurrer  to 
each  of  these  paragraphs  is  waived  by  a  fail- 
ure to  discuss  the  same.  The  appellant  con- 
eedes  that  the  same  questions  are  presented 
by  the  ruling  on  the  eighth  and  ninth  para- 
graptiB.  The  eighth  paragraph  admits  that 
the  defendant  was  incorporated  under  the 
law  of  Kentucky,  and  the  issuing  of  tbe  eac- 
tlficate  with  Olln  and  Metralf  named  as  the 
beneficiaries  therein.  But  it  is  further  al- 
leged, in  substance,  that  at  the  time  such 
certificate  was  issued,  neither  Olln  nor  Met- 
calf was  related,  by  blood  or  marriage,  to 
the  member,  Michael  J.  Nye,  nor  were  they 
or  either  of  them  members  of  bis  family,  or 
in  any  way  dependent  upon  him,  nor  were 
they  or  either  of  them  a  creditor  of  his,  or 
had  any  pecuniary  Interest  in,  or  reasonable 
expectation  of  acquiring  any  pecuniary  in- 
terest in,  the  continuance  of  bis  life;  that 
whatever  sum  Olln  and  Metcalf  paid  to  Nye 
was  paid  by  them  solely  for  the  purchase 
money  of  said  certificate,  and  that  the  issu- 
ing of  the  certificate  was  understood  and  in- 
tended by  them  to  be  for  the  sole  purpose  of 
transferring  to  Olln  and  Metcalf  the  inter- 
est Nye  had  in  the  original  certificate  and  In- 
surance; that  thereafter,  pursuant  to  such 
agreement  and  understanding  between  them, 
Nye  paid  none  of  the  assessments  made 
against  him  by  the  defendant,  but  the  same 
were  paid  by  Olln  and  Metcalf,  for  the  pur- 
pose of  keeping  the  certificate  in  force  for 
their  own  benefit;  that  tbe  surrender  of  the 
original  certificate,  and  the  issuing  of  a  new 
one  payable  to  Olln  and  Metcalf,  was.  In 
fact,  an  attempted  assignment  of  the  interest 
of  Nye  in  the  original  certificate;  and  that 
such  assignment  was  null  and  void,  as  being 
contrary  to  the  public  policy  of  the  state 
of  Kentucky,  as  well  as  contrary  to  the  pub- 
lic policy  of  the  state  of  Indiana. 
'  The  theory  of  this  paragraph  Is  that  a  per- 
son who  has  no  interest  in  the  Ufe  of  an- 
other, not  being  related  by  either  blood  or 
marriage,  and  not  being  dependent  upon  him 
In  any  way,  and  not  being  a  creditor,  or  In- 
terested in  the  continuation  of  the  life  of 
such  person,  cannot  insure  the  life  of  such 
person  for  his  own  benefit,  nor  become  the 
assignee  of  a  policy  of  insurance,  when  he 
sustains  no  such  relationship,  nor  has  any 
pecuBlary  interest  In  the  assured.    Bucb  pot 
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Ides  are  generally  considered  Invalid,  as  be- 
ing against  public  policy,  because  It  Ifi  sup- 
posed that  the  bene&clary  Is  interested  In 
the  early  death,  rather  than  the  continuation 
ot  the  life,  of  the  insured.  Just  what  interest 
will  support  a  policy  has  never  been  definite- 
ly adjudicated.  But  the  authorities  are  all 
agreed  that  every  person  has  an  Insurable 
Interest  in  his  own  lUe  to  an  unlimited  ex- 
tent, and  that  he  may  insure  it  for  the 
benefit  of  a  person  not  related  to  him  by 
blood  or  marriage,  nor  dependent  upon  him 
in  any  way,  and  who  has  no  pecuniary  inter- 
est in  the  life  of  the  insured  whatever.  So 
long  as  the  Insured  pays  the  premiums,  it  is 
a  matter  of  no  concern  to  the  public  whom 
he  may  select  as  the  object  of  his  bounty. 
In  the  case  at  bar  the  original  Insurance 
wa«  effected  by  the  insured  upon  his  own 
life.  After  It  had  been  running  for  about 
seven  years,  he,  in  effect,  assigned  the  In- 
surance to  Olln  and  Metcalf  by  causing  the 
original  certificate  to  be  taken  up,  and  a 
new  one  issued,  in  which  they  were  named 
as  the  beneficiaries.  It  is  a  well-known  fact, 
of  which  courts  take  judicial  knowledge, 
that  the  annual  premiums  or  assessments  of 
life  Insurance  are  based  upon  the  age  and 
expectancy  of  life  of  the  person  insured,  at 
the  time  the  insurance  is  written.  The  low- 
er the  age,  the  greater  the  expectancy  of 
life,  and  the  lower  the  annual  premiums; 
the  higher  the  age,  the  less  the  expectancy 
of  life,  and  the  higher  the  premiums.  The 
fl.Tinnnl  premiums  remain  fixed  at  the  rate 
established  when  the  person  becomes  a  mem- 
ber. It  is  apparent,  from  this,  that  a  policy 
of  Insurance  which  has  been  carried  for  a 
number  of  years  acquires  a  value  over  and 
above  the  actual  cost  of  the  Insurance.  The 
difference  In  the  annxial  premiums  paid  at 
one  age  and  at  another  higher  age  is  one 
element  of  value;  and  It  often  happens  that 
the  person,  by  reason  of  ill  health  or  over 
age,  becomes  uninsurable.  Such  conditions 
often  largely  enhance  the  value  of  the  policy. 
The  policy  then  becomes  valuable  property, 
and  the  insured  ought  to  have  the  right  to 
dispose  of  this  property  the  same  as  any 
other  chose  in  action,  and  upon  the  best 
terms  he  can  secure.  The  supreme  court  of 
Mississippi,  in  Murphy  v.  Red,  64  Miss.  614, 
1  South.  761,  states  the  correct  rule  in  these 
words:  "A  man  may  have  the  best  reason 
for  wishing  to  dispose  of  the  poUcy  on  his 
life.  The  exigencies  of  business  or  absolute 
necessity  may  require  him  to  do  so.  He 
may  have  paid  large  sums  in  premiums,  and 
afterwards  become  unable  to  pay  more;  and, 
If  he  is  not  allowed  to  sell  or  assign  on  the 
best  terms  he  can  make,  the  policy  must  be 
lapsed  and  lost  To  impair  the  value  and 
utility  of  his  policy,  or  require  him  to  lose  it, 
on  the  ground  that,  if  he  were  to  sell  or  as- 
sign it,  the  assignee  or  purchaser  would  have 
a  motive  to  kill  him,  or  that  any  sale  or  as- 
signment he  might  be  able  to  effect  with  (me 
who  has   no  insurable   Interest  in  his   life 


would  be  tainted  with  the  vice  of  gambling, 
is  a  matter  of  law  extremely  fanciful  and  nn- 
satlsfactoiy."  But,  whatever  may  be  the 
rule  elsewhere,  it  Is  settled  by  the  decisions 
In  this  state— decisions  that  are  binding  on 
this  court— that  such  a  policy  is  assignable. 
"The  party  holding  and  owning  such  a  pol- 
icy, whether  on  the  life  of  another  or  on  his 
own  life,  has  a  valuable  interest  In  it,  which 
he  may  assign,  either  abscdutely,  or  by  way 
of  security,  and  it  Is  assignable  like  any 
other  chose  In  action."  Huston  v.  Merrifield. 
61  Ind.  24.  See  Insurance  Co.  v.  Sefton,  53 
Ind.  380;  Olmsted  v.  Keyes,  85  N.  Y.  583. 
This  court  recently  had  occasion  to  examine 
this  question,  and  reached  the  same  contu- 
sion. Nye  V.  Grand  Lodge,  9  Ind.  App.  131. 
36  N.  B.  428,  and  it  needs  no  further  consid- 
eration now.  It  is  also  well  settled  that  a 
creditor  has  an  insurable  interest  in  the  life 
of  his  debtor.  Nye  v.  Grand  Lodge,  supra. 
And  there  are  authorities  which  hold  that, 
if  the  assignment  of  a  policy  be  invalid,  be- 
cause the  assignee  has  no  insurable  interest 
in  the  life  of  the  assured,  the  assignee  nev- 
ertheless becomes  a  creditor  of  the  insured 
to  the  extent  of  the  money  paid.  Amlck  v. 
Butler,  111  Ind.  578,  12  N.  E.  518,  and  cases 
there  cited. 

The  appellant,  however,  contends  that  there 
Is  a  difference  between  the  ordinary  lite  in- 
surance policy  and  a  certificate  in  a  charita- 
ble association  of  the  kind  to  which  It  be- 
longs, that  the  beneficiary  named  in  the  cer- 
tificate cannot  acquire  any  interest  until  the 
death  of  the  member,  and  that  there  was 
therefore  no  property  rights  which  were  ca- 
pable of  being  assigned  at  the  time  Olln  and 
Metcalf  were  named  as  the  beneficiaries.  It 
is  true  that  there  are  some  essential  differ- 
ences between  such  certificates  and  the  ordi- 
nary life  policy,  but  in  many  respects  they 
are  the  same,  and  governed  by  the  same 
rules.  In  the  ordinary  insurance,  the  bene- 
fidaiy  acquires  an  Interest  in  the  pdicy,  and 
the  insured  cannot  change  the  beneficiary 
without  the  consent  of  the  one  named;  while 
In  such  charitable  associations  the  bene- 
ficiaty  ordinarily  acquires  no  vested  Interest 
until  death,  and  the  member  has  the  right 
to  make  a  change  at  any  time,  without  the 
consent  of  the  one  named.  But  this  rule 
does  not  apply  where  the  insurance  has  been 
assigned,  or  a  new  beneficiary  is  named,  who 
has  In  good  faith  paid  value  for  the  certifi- 
cate. To  hold  otherwise  would  be  to  au- 
thorise the  member  to  perpetrate  a  fraud  up- 
on such  beneficiary,— to  acquire  his  mwiey, 
and  then  deprive  him  of  the  consideration 
received.  This  contention  was  expressly 
ruled  against  the  appellant,  by  this  court,  in 
the  case  of  Nye  v.  Grand  Lodge,  supra. 
When  Nye  became  a  member  of  the  order, 
he  made  a  valid  and  binding  contract  of  in- 
surance, which  the  appellant  was  not  at  lib- 
erty to  repudiate  so  long  as  he  complied  with 
the  rules  and  regulations  of  the  order,  and 
paid  bis  dues  and  assessments.     Hysinger 
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T.  Snpretne  Lodge,  42  Mo.  App.  BZT,  635. 
This  contract  was  assignable  as  any  otber 
Chose  in  action.  In  this  case  there  was  no 
substitution  of  another  beneficiary  after  Is^ 
suing  the  certificate  upon  which  this  suit  Is 
brought.  The  demurrer  was  correctly  sus- 
tained to  this  paragraph. 

The  ninth  paragraph  of  the  answer,  in  ad- 
dition to  the  averments  contained  in  the 
eighth,  alleges  in  substance:  That  the  law  of 
Kentucky  under  which  the  appellant  was  in- 
corporated, provided  that  the  objects  of  the 
corporation  (among  other  tilings)  should  be: 
"To  promote  tjenevolence  and  charity  by  es^ 
tablishing  a  widows'  and  orphans'  fund-  from 
wliich,  on  the  satisfactory  evidence  of  the 
death  of  a  member  of  the  corporation  who 
has  complied  with  its  requirements,  a  sum 
not  exceeding  $5,000  shall  be  paid  to  his  fam- 
ily or  as  be  may  direct;  to  provide  for  cre^ 
atlng  a  fund  for  the  rdief  of  sick  and  dis- 
tressed memtters,"  etc.  That,  pursuant  'to 
such  law,  the  defendant  adopted  a  constitu- 
tion and  by-laws,  providing  for  the  organiza- 
tion of  state  and  subordinate  lodges.  In  the 
constitution  and  by-laws  provisions  were 
made  for  issuing  beneficiary  certificates  to  the 
members,  and,  upon  the  death  of  a  memtter, 
for  the  payment  of  $2,000  "to  be  paid  to 
his  family  or  as  he  may  direct."  Provision 
was  also  made  for  the  surrender  of- the  certifi- 
cate, and  the  issuing  of  a  new  one  to  the 
persons  whom  the  member  might  designate. 
In  1881,  Nye  surrendered  his  certificate,  and 
a  new  one,  the  one  declared  on  in  the  com- 
plaint, was  issued.  In  the  year  1884  the 
Supreme  Lodge  of  the  Knights  of  Honor  re- 
moved its  principal  office  from  the  state  of 
Kentucky,  and  located  in  the  city  of  St 
Louis,  In  the  state  of  Missouri,  and  became 
incorporated,  in  the  same  name,  under  the 
general  statutes  of  that  state  for  the  Incor- 
poration of  such  associations,  and  abandoned 
its  organization  and  residence  In  the  state  of 
Kentucky,  and  ceased  to  exercise  any  of  the 
franchises  granted  to  it  by  that  state,  of 
which  facts  Nye  well  knew;  and  he  after^ 
wards  recogiUzed  and  submitted  to  the  juris- 
diction of  the  appellant,  after  Its  removal 
and  Incorporation  under  the  laws  of  Mis- 
souri. The  laws  of  Missouri,  under  which 
the  appellant  was  incorporated,  permitted 
the  incorporation  of  fraternal  and  benevolent 
societies  of  the  class  to  which  the  appellant 
belongs,  and  gave  such  corporations  the  priv- 
ilege and  power  to  provide  "for  the  relief  and 
aid  of  the  families,  widows,  orphans,  or  oth- 
er dependents  of  their  deceased  members,  or 
by  assisting  such  as  may  t)e  sick  or  disabled 
from  the  proceeds  of  assessments  upon  the 
members  of  such  society  or  association."  The 
statute  of  that  state  also  provides  that  such 
corporations  should  not  Insure  the  life  of  any 
member  for  his  own  benefit  or  that  of  any 
other  person  than  those  above  enumerated. 
In  1887,  the  appellant  adopted  a  code  of  by- 
laws, providing,  among  other  things,  that  the 
widows'  and  orphans'  benefit  fund  should  be 


paid  only  to  such  member  or  members  of  the 
insured's  family,  or  person  or  persons  depend- 
ent upon  him,  as  he  should  direct  or  desig- 
nate by  name.  Afterwards,  on  the  18th  day 
of  May,  1887,  the  appellant  adopted  a  resolu- 
tion to  the  eftect  that  all  members  whd'held 
benefit  certificates  which  showed,  that  othefr 
than  relatives  or  dependents  were  named  as 
beneficiaries  therein  should  be  notified  to  re- 
turn such  certificates  on  or  before  September 
1,  1887,  for  a  change  in  the  beneficiaries,  and 
that  a  new  certificate  would  be  issued  in 
accordance  with  the  by-laws  ot  the  order,  and 
that,  in  case  of  a  failure  to  comply  with 
this  requirement,  no  assessment  should  be  re- 
ceived from  such  member,  and  that  he  snould 
stand  suspended  from  and  after  September 
1,  1887.  Nye  received  due  notice  of  this  res- 
olution and  request,  but  he  failed  to  comply 
therewith,  although  he  had  a  wife  and  chil- 
dren dependent  npon  him. 

The  appellant  insists  tliat  this  paragraph 
was  good,  because  it  shows  that  OUn  and 
Metcalf  did  not  come  within  the  dasses  of 
beneficiaries  named,  either  under  the  laws  of 
Kentucky  or  of  the  constitution  adopted  after 
such  Incorporation.  It  may  be  conceded  that. 
If  any  person  should  l>e  designated  as  a  ben- 
eficiary who  does  not  come  within  the  classes 
named,  the  designation  is  invalid  (Daniels  v. 
Pratt,  143  Mass.  216,  221,  10  N.  B.  166; 
Kludge  V.  Society,  146  Mass.  286,  16  N.  E. 
628);  and  that,  when  the  class  of  persons  to 
be  benefited  are  designated  by  the  act  of  in- 
corporation, the  corporation  has  no  power  or 
authority  to  create  a  ftmd  for  other  persons 
than  the  classes  named  (American  Legion  of 
Honor  t.  Perry,  140  Mass.  580,  6  N.  E.  634; 
Elsey  T.  Association,  142  Mass.  224;  7  N.  B. 
844);  and  a  member  of  such  society  Is  power- 
less to  divert  the  fund  from  the  appointed 
channel  (American  Legion  of  Honor  v.  Smith, 
45  N.  J.  Eq.  466,  17  Ati.  770);  and  the  as- 
sociation can  only  pay  the  fiuid  to  the  per- 
sons designated  by  its  constitution  and  by- 
laws, or  the  statute  creating  it,  and  if  it 
should  promise  to  pay  it  to  some  other  per- 
son, the  promise  is  void  (Britton  v.  Supreme 
Council,  46  N.  J.  Eq.  102,  18  Aa  675).  But, 
in  the  case  at  bar,  neither  the  statute  of 
Kentucky  nor  the  constitution  forbids  the 
member  from  designating  a  person  who  was 
not  a  memt)er  of  his  family  nor  dependent  up- 
on him.  It  was  therein  provided  that  the 
fund  "shall  be  paid  to  his  family,  or  as  he 
may  direct."  This  langmge  unquestionably 
gave  the  insured  the  right  to  designate  a  per- 
son not  a  member  of  his  family,  or  dependent 
ux>on  him,  as  the  beneficiary.  This  court,  in 
the  case  of  Nye  v.  Grand  Lodge,  supra,  had 
occasion  to  construe  provisions  somewhat  sim- 
ilar, and  reached  the  conclusion,  after  review- 
ing many  cases,  that  a  person  not  a  depend- 
ent or  member  of  the  family  might  be  des- 
ignated. If  there  were  any  doubt  as  to 
whether  this  construction  is  correct,  the  un- 
disputed evidence  in  this  case  (a  circular  let- 
ter issued  by  the  appellant,  on  November  1, 
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1886)  shows  that  the  officers  of  the  grand 
lodge  put  a  construction  upon  these  provi- 
sions, and  that  prior  to  the  Incorporation  un- 
der the  Missouri  statute,  the  appellant  had 
recognized  that  persons  not  members  of  the 
family  of  the  insured,  nor  dependent  upon 
him,  might  be  designated  aa  the  beneficiaries. 
The  officer's  of  the  grand  lodge  were  proper 
persons  to  construe  the  constitution  and  by- 
laws, and  determine  what  persons  came  with- 
in the  designated  classes.  Nye  r.  Grand 
Lodge,  supra.  The  statutes  of  Missouri,  un- 
der which  the  appellant  was  Incorporated  aft- 
er it  changed  Its  residence  to  that  state,  and 
the  constitution  and  by-laws  afterwards 
adopted,  limited  the  beneficiaries  to  members 
of  the  family  of  the  insured  or  to  those  de- 
pendent upon  him.  In  the  certificate  declared 
upon  in  the  complaint,  there  is  a  condition 
that  the  member  should  comply  "with  laws, 
rules,  and  regulations  now  governing  the  or- 
der, or  that  may  hereafter  be  enacted  for 
its  government"  The  appellant  insists  that 
there  was  no  contract  between  it  and  the  ben- 
eflclaries  named  in  the  certificate,  but  that 
the  contract  was  between  it  and  the  member, 
Nye.  The  complaint,  however,  avers  and  re- 
cites all  the  facts  of  the  surrender  of  the  old 
certificate  and  the  issuing  of  the  new  one,  and 
the  transfer  ot  the  insurance  to  the  beneficia- 
ries for  valuer  and  the  agreement  by  the 
beneficiaries  to  pay  all  the  dues  and  assess- 
ments made  against  Nye,  and  that  the  appel- 
lant had  Imowledge  of  all  such  facts  at  the 
time  the  same  occurred,  and  consented  to 
such  transfer,  pnd  received  the  dues  and  as- 
sessments from  the  beneficiaries,  Imowing 
that  they  were  to  receive  the  benefits  at  the 
death  of  the  member.  None  of  these  facts 
were  denied  by  this  paragraph  of  answer. 
After  the  appeliant  has  put  a  construction 
upon  its  charter,  and  its  constitution  and  by- 
laws, that  authorized  the  insured  to  designate 
as  beneficiaries  persons  not  meml>er8  of  his 
family  or  dependent  upon  him,  and  after  such 
beneficiaries  have  paid  $300  for  the  Insur- 
ance, and  paid  the  dues  and  assessments  for  a 
period  of  nearly  nine  years,  which  assess- 
ments have  been  recdved  by  the  appellant 
with  full  knowledge  of  all  these  facts,  to  say, 
at  the  instigation  of  the  appellant,  that  the 
beneficiaries  now  liave  no  property  rights  in 
the  certificate,  and  thereby  escape  liability, 
would  be  to  permit  the  appellant  to  take  ad- 
vantage of  its  own  wrong,  and  be  such  a 
palpable  injustice  that  no  court  will  so  de- 
cide. The  appellant  further  Insists  that,  as 
the  certificate  was  issued  upon  the  condition 
that  the  member  should  comply  with  ail  the 
laws  then  in  force  or  tliat  might  thereafter  be 
enacted  for  the  government  of  the  order,  the 
beneficiaries  were  bound  by  the  subsequent 
incorporation  under  the  laws  of  Missouri, 
which  prohibited  the  apiwllee  from  becoming 
a  beneficiary.  It  may  be  conceded  that  a  per- 
son who  becomes  a  member  of  a  mutual  insur- 
ance company  is  l>oiud  to  take  notice  of  the 
charter  rights  and  the  constitution  and  by- 


laws of  the  company,  and  that  they  become 
a  part  of  the  contract  of  insurance  the  same 
as  if  they  were  written  into  the  policy  or 
certificate.  Holland  v,  Taylor,  111  Ind.  121, 
12  N.  E.  116.  But  it  has  been  demonstrated 
that  the  appellee  secured  a  vested  right 
under  the  certificate,  and  in  conformity  to  a 
contract  sanctioned  by  the  appellant,  and  un- 
der which  tt  has  received  a  benefit.  This 
vested  right  cannot  be'  destroyed  by  a  subse- 
quent change  in  the  charter,  or  in  the  con- 
stitution and  by-laws.  This  point  was  ex- 
pressly ruled  against  the  appellant,  under 
tacts  Bomeiyhat  similar  with  those  at  bar,  in 
the  case  of  Hysinger  v.  Supreme  Lodge,  42 
Mo.  App.  627.  The  lawmaking  power  of  a 
sovereign  sta,te  cannot  make  laws  which  wHl 
deprive  a  citizen  of  his  property  rights  with- 
out compensation,  except  in  cases  of  emergen- 
cy, nor  impair  the  obligation  of  existing  con- 
tracts between  Individuals.  Much  less  can 
a  creature  of  the  law,  by  any  act  of  its  own, 
destroy  property  rights,  or  impair  its  own 
obligations.  The  demurrer  to  this  paragraph 
was  correctly  sustained. 

Tl^e  tenth  paragraph  sets  up,  In  substance: 
That,  at  the  time  Nye  became  a  member  of 
the  order,  there  was  a  provision  in  the  consti- 
tution governing  subordinate  lodges  to  the 
eftect  that  persons  over  65  years  of  age  could 
not  become  a  member  of  the  order,  except  ap- 
plicants for  honorary  membership,  which  did 
not  entitle  them  to  sick  or  death  benefits. 
Ttiat  the  amount  of  assessments  depended  up- 
on the  age  of  the  member  at  the  time  of  his 
becoming  such,  varying  from  $1  In  case  the 
age  was  from  21  to  43  to  $4  if  the  age  was 
from  45  to  55.  That,  at  the  time  Nye  became 
a  member,  there  was  a  rule  of  the  order,  of 
which  he  had  notice,  that  the  applicant  for 
membership  should  sign  a  formal  written  ap- 
plication, wherein  his  age  should  be  stated. 
That,  at  the  time  of  his  becoming  a  member, 
Nye  was  60  years  of  age,  and  that  he  well 
knew  that  fact  That,  notwithstanding  this 
knowledge,  he  stated  Iiis  age  in  said  applica- 
tion as  49  years.  That,  at  the  time  when  the 
defendant  received  such  application,  and  at 
the  time  when  it  admitted  him  to  member- 
ship, and  at  the  time  when  the  several  cer- 
tificates of  membership  were  Issued,  and  at 
the  time  when  it  levied  and  collected  the  va- 
rious assessments,  and  received  the  various 
dues  from  him,  It  was  ignorant  of  the  fact 
that  Nye  was  more  than  49  years  of  age,  as 
stated  in  his  application;  but,  upon  the  con- 
trary, relied  upon  and  believed  such  state- 
ments to  be  true.  That  the  defendant  had  no 
knowledge  to  the  contrary,  or  any  informa- 
tion that  would  lead  it  to  suspect  to  the  con- 
trary, until  in  the  month  of  February,  1890. 
That,  in  the  meantime,  the  defendant  had 
paid  $500  to  Nye  in  sick  benefits.  That,  hi 
the  month  of  February,  1890,  the  defendant 
received  such  information  as  led  it  to  order 
the  subordinate  lodge  of  which  Nye  was  a 
member  to  make  Investigation  as  to  the  truth 
or  falsity  of  the  statement  so  made  by  said 
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Nye  la  his  application  as  to  bis  age.  That 
Bald  Investigation  was  at  once  Instituted  by 
said  subordinate  lodge,  and  conducted  as 
speedily  as  practicable,  and,  as  soon  as  con- 
cluded, a  report  was  made  by  said  subordi- 
Date  lodge  to  the  defendant,  which  was  re- 
ceived by  the  defendant  on  the  28th  day  of 
February,  1890.  There  is  no  statement  In  the 
answer  as  to  what  was  the  finding  or  conclu- 
sion or  report  of  said  lodge.  That,  while  said 
investigation  was  pending,  the  plalntlCC  who 
bad  knowledge  tbereof,  through  Olln,  who 
was  an  officer  of  the  lodge,  with  the  conniv- 
ance of  said  Olln,  and  without  the  consent  of 
the  defendant,  persuaded  the  financial  report- 
er of  the  lodge  to  receive  the  sum  of  $15, 
Which,  it  was  estimated,  would  pay  all  does 
and  assessments  against  Nye.  That;  as  soon 
as  the  report  of  the  subordinate  lodge  was  re- 
ceived by  the  defendant.  It  ordered  said  sub- 
ordinate lodge  to  receive  no  more  dues  or  as- 
sessments from  Nye  or  plaintlCC,  and  to  re- 
pay the  $15  last  paid,  and  to  Institute  pro- 
ceedings to  expel  Nye  from  the  order.  That 
said  $15  vras  tendered  back  to  plaintiff,  who 
refused  to  accept  the  same.  That  the  defend- 
ant has  at  all  times  been  ready  to  repay  said 
$15  last  i)ald,  and  now  brings  It  Into  court  for 
his  use  and  benefit.  That  no  steps  were  tak- 
en to  expel  Nye  from  the  order  because  he 
was  taken  sick  shortly  thereafter,  and  died 
▲pril  IS,  1S90.  .  It  appears,  from  the  aver- 
ments, that  Nye  received  and  enjoyed  the 
social  advanteges  resulting  from  his  mem- 
bership; but  such  privileges  are  not  capable 
of  being  valued  in  money,  so  that  such  ad- 
vantages may  be  disregarded.  So  far,  then, 
as  the  contract  between  the  grand  lodge  and 
Olln  and  Metcalf  Is  concerned,  as  shown  by 
the  allegations.  It  may  be  reduced  to  this: 
The  appellant  agreed  to  pay  them  $2,000  on 
the  death  of  Nye,  on  condition  that  all  as- 
sessmente  were  paid,  and  Nye  should  then  be 
in  good  standing  in  the  order.  This  con- 
tract does  not  differ  materially  from  the  or- 
dinary insurance  policy.  But,  according  to 
the  averments,  Nye  did  perpetrate  a  fraud  up- 
on the  appellant.  He  falsely  represented  his 
age  as  49  when  he  was  60.  He  obtelned 
membership  and  insurance  when  be  was  ndt 
entitled  to  it  under  the  rules  of  the  associa- 
tion. The  certificate  declared  upon  stipulates 
that  the  appellant  "Issues  this  certificate  to 
M.  W.  Nye  •  •  »  upon  evidence  received 
•  •  •  that  he  has  lawfully  received  the  de- 
gree of  manhood  and  is  a  contributor  to  the 
widows'  and  orphans'  benefit  fund  of  this  or- 
der; and  upon  condition  that  the  statements 
made  by  said  member  In  his  petition  for  mem- 
bership, and  the  statementa  made  by  him  to 
the  medical  examiner,  be  made  a  part  of  this 
contract,  and  upon  condition  that  said  mem- 
ber complies  with  the  laws,  rules,  and  regu- 
latlouB  now  governing  this  order,  or  that  may 
hereafter  be  enacted  for  ite  government,  and 
is  in  good  stending  at  the  time  of  his  death, 
the  said  supreme  lodge  hereby  agrees  to  pay 
out  of  the  widows'  and  orphans*  benefit  fund 


to  Ftank  W.  Olln  and  A.  a  MetcaU"  $2,00% 
npon  satisfactory  evidence  of  the  death  of 
Nye.  There  is  no  stipulation  in  the  certificate 
to  the  effect  that  Nye  warranted  the  stete- 
ments  made  by  him  in  his  application  to  be 
true,  or  that  they  were  true,  nor  that  he 
would  forfeit  his  rights  or  the  moneys  paid 
in  the  event  any  of  them  should  prove  un- 
true. 

A  "warranty,"  as  that  term  is  applied  in  In- 
surance contracte,  is  a  stipulation  or  agree- 
ment on  the  part  of  the  insured  in  the  nature 
of  a  condition.  It  enters  into  and  forms  a 
part  of  the  contract  iteelf.  It  defines  the  pre- 
cise llmlte  of  the  liability  which  the  Insurer 
undertakes  to  assume,  and  no  liability  can 
arise  except  withiji  those  limits.  In  order  to 
charge  the  insurer,  every  one  of  the  terms 
which  define  the  obligation  must  be  satisfied 
by  facte  which  appear  In  the  proof.  War- 
ranties create  conditions  precedent  to  the 
right  of  a  recovery  on  the  contract  The  bur- 
den, however,  of  estebUshing  such  breaches 
of  conditions  does  not  necessarily  rest  on  the 
bolder  of  the  policy.  The  breach  of  such  con- 
ditions usuaUy  is  required  to  be  pleaded  and 
proved  by  the  insurer.  When  the  breach  of 
a  condition  precedent  or  of  warranty  is  in- 
volved, then  there  can  be  no  recovery,  onless 
the  condition  is  fulfilled.  In  this  respect  they 
differ  from  conditions  precedent  to  the  right 
to  malnteln  the  action,  but  in  ail  cases  they 
must  be  contelned  in  the  policy  or  contract. 
It  is  true  they  may  be  contelned  in  another 
Instnunent,  which  Is  referred  to  and  made  a 
part  of  the  contract  Insurance  Co.  v.  Byr^ 
kett,  9  Ind.  App.  443,  36  N.  SI  779.  Repre- 
sentetions,  on  the  other  hand,  are  but  col- 
lateral matters.  They  are  presentetions  of 
the  elements  upon  which  to  estimate  the  risk 
proposed  to  be  assumed.  They  are  the  basis 
of  the  contract,— the  foundation  on  the  faith 
of  which  It  is  entered  into.  If  wrongfully  or 
fraudulently  presented  in  a  respect  material 
to  the  risk,  the  policy  that  may  be  issued 
thereon  will  not  take  effect  To  enforce  It 
would  be  to  apply  to  the  Insurance  a  risk 
that  was  never  presented.  Campbell  v.  In- 
surance Co.,  98  Mass.  381;  Cooke,  Life  Ins.  i 
15.  The  authorities  are  all  agreed  that  a 
breach  of  warranty  or  the  falsity  of  a  material 
lepresentetlon,  when  properly  pleaded  and 
proved,  will  defeat  a  recovery  upon  the  con- 
tract; and  the  rule  is  settled,  in  this  stete, 
that  the  burden  of  establishing  such  breach  is 
upon  the  insurer.  It  is  often  difficult  to  de- 
termine whether  a  stetement  contelned  in 
the  contract  is  a  warranty  or  a  represente- 
tion,  and  the  authorities  upon  this  question 
are  not  harmonious.  It  often  becomes  im- 
portant to  determine  to  which  of  these  two 
classes  a  stipulation  belongs,  for  there  is  a 
marked  difference  between  the  effect  of  a 
breach  of  warranty  and  the  falsity  of  a  ma- 
terial representetion.  A  breach  of  a  war- 
ranty generally  works  a  forfeiture,  while  the 
breach  of  a  representation  does  not  neces- 
sarily have  that  effect.    It  is  for  the  reason 


Digitized  by  LjOOQ  IC 


902 


NORTHBASiaiRN  KBPOBTBR,  Vol.  43. . 


(Ind. 


that  forfeltnres  are  not  favored  In  the  laws, 
'that  In  all  cases  of  doubt  or  nncertalnty  the 
courts  lean  to  that  construction  most  favor- 
able to  the  Insured,  and  that  a  statement  will 
be  construed  to  be  a  representation  rather 
than  a  warranty.  Cooke,  Life  Ins.  i  16;  In- 
surance Ck).  y.  Johnston,  80  Ala.  467,  2  South. 
125;  Insurance  Co.  v.  Day,  39  N.  J.  Law,  89. 
The  reference  In  the  certificate  to  the  terms 
of  the  application  in  the  case  before  us  Is  so 
uncertain  that,  under  the  rules  above  an- 
nounced, it  is  the  duty  of  the  court  to  hold 
the  statements  to  be  representations  rath» 
than  warranties.  In  this  case,  the  representa- 
tion as  to  age  was  a  material  one,  and  of  an 
existing  fact.  If  the  appellant  should  suc- 
ceed in  avoiding  its  contract,  on  the  ground 
that  a  false  and  fraudulent  representation 
had  been  made.  It  would  be  equivalent  to 
saying  that  it  never  made  any  contract  that 
Vas  binding  upon  It;  In  other  words,  that,  at 
its  option,  the  contract  is  rendered  void  from 
its  inception.  U  the  appellant's  position 
should  prevail,  and  the  paragraph  be  held 
good,  we  would  have  this  anomalous  condi- 
tion: The  appellant  never  was  bound  to  pay 
anything,  but  it  will  be  permitted  to  retain 
$650  of  appellee's  money  for  which  it  never 
gave  an  equivalent  Such  a  result  would  be 
contrary  to  the  plainest  principles  of  Justice 
and  fair  dealing.  The  risk  and  the  premium 
go  hand  in  hand.  If  there  is  no  risk,  there 
can  be  no  premium.  The  language  of  Lord 
Mansfield  in  Tyrle  v.  Fletcher,  Gowp.  666,  is 
to  the  point:  "When  the  risk  has  not  been 
run,  whether  its  not  having  been  run  was  ow- 
ing to  the  fault,  pleasure,  or  win  of  the  insur- 
ed, or  to  any  other  cause,  the  premium  shall 
be  returned."  See,  also.  Insurance  Co.  v. 
Tomllnson,  125  Ind.  84,  25  N.  B.  126.  To 
hold  otherwise  would  be  to  say  that  the  ap- 
pellant shall  have  $650  for  nothing. 

In  the  answer  before  us,  no  offer  is  made 
to  return  or  restore  the  assessments  or  mon- 
ey received.  It  proceeds  ui>on  the  theory 
that  they  are  forfeited  to  the  appellant.  The 
rule  is  well  established  that,  if  a  party  seeks 
to  avoid  his  contract  on  the  ground  of  fraud, 
he  must  ofiFer  to  place  the  other  in  statu  quo; 
In  other  words,  he  must  offer  to  restore 
what  he  has  received  In  pursuance  of  the 
contract.  To  permit  him  to  avoid  the  con- 
tract and  escape  liability,  while  retaining 
Its  benefits,  is  repugnant  to  common  honesty 
and  justice.  The  law  will  not  permit  him 
to  retain  the  benefits  of  the  contract  and  at 
the  same  time  avoid  Its  liabilities.  If  he 
retains  its  benefits,  he  waives  the  fraud, 
and  ratifies  the  contract.  He  will  not  be  per- 
mitted to  repudiate  the  contract  in  one 
breath,  and  affirm  it  in  the  next.  The  law 
will  not  allow  him  to  occupy  inconsistent 
positions,  or  to  play  fast  and  loose  at  his 
pleasure.  Shaw  v.  Bamhart,  17  Ind.  183.  It 
is  also  a  familiar  rale  that.  If  a  party  wishes 
to  repudiate  a  contract  on  the  ground  of 
fraud,  he  must  act  promptly  after  the  dis- 
covery of  the  fraud.    After  he  has  knowl- 


edge, he  cannot  retain  the  benefits,  and  repa- 
diate  at  his  convenience  or  pleasure.  If  he 
neglects  to  act  promptly,  and  falls  to  rescind 
and  restore,  he  thereby  affirms  the  contract, 
and  cannot  avoid  It  Shaw  v.  Barnhart,  su- 
pra. This  paragraph  of  answer  shows  that, 
on  the  26th  of  February,  1890,  the  appellant 
obtained  knowledge  of  the  alleged  fraud. 
Nye  did  not  die  until  April  18th  following,  a 
period  of  about  7  weeks  after  the  appellaiit 
had  this  knowledge.  The  record  also  shows 
that  the  suit  was  commenced  on  July  26, 

1890,  and  that  the  appellant  filed  9  para- 
graphs of  answer  In  sncGession,  setting  up 
various  defenses,  and  the  Judgment  of  the 
court  waa  taken,  upon  demurrer,  as  to  the 
validity  of  these  defenses,  all  of  which  were 
held  bad,  and  then,  on  the  18th  of  March, 

1891,  almost  13  months  after  the  appellant 
had  full  knowledge  of  the  alleged  tact,  and 
about  8  months  after  the  suit  was  Instituted, 
it  for  the  first  time  gave  notice  of  Its  claim 
of  defense  on  the  ground  of  fraud.  By  fail- 
ing to  act  i»x>mptly  upon  the  discovery  of 
the  fraud,  and  by  failing  to  offer  to  place  the 
appellee  in  statu  quo,  by  an  offer  to  restore 
the  moneys  received,  the  appellant  wUl  be 
deemed  to  have  waived  the  fraud,  and  to 
have  ratified  the  contract.  The  case  of 
Gray  v.  Association,  111  Ind.  531,  11  N.  B. 
477,  is  precisely  in  point  That  was  a  suit  on 
an  accident  insurance  policy.  The  company 
answered  that  the  insured  had  misrepresent- 
ed his  age,  and  was  Ineligible  to  member- 
ship under  the  by-laws  of  the  company,  but 
did  not  tender  or  offer  to  restore  the  pre- 
miums paid.  The  court  said:  "If  it  was 
true,  as  stated  In  Its  answer,  the  appellee 
never  knew  that  William  E.  Gray  was  under 
the  age  of  18  years  until  appellee  furnished 
It  with  proofs  of  his  death,  yet,  as  the  record 
shows  that  such  proofs  of  death  were  so  fur- 
nished more  than  18  months  before  this 
suit  was  finally  determined  In  the  court  be- 
low, and  it  does  not  appear  that  appellee 
nad  ever  ofTered  to  rescind  or  cancel  the  cer- 
tificate or  contract  sued  on,  or  to  refund  the 
money  It  had  received  thereon,  it  must  be 
held,  we  think,  that  such  certificate  or  con- 
tract had  been  so  ratified  and  confirmed  by 
appellee  as  to  estop  it  from  asserting  the 
defense  to  this  suit  attempted  to  be  stated 
in  the  second  paragraph  of  its  answer."  The 
appellant  asserts  that  the  above  statement 
is  merely  dictum  and  not  necessaiy  to  have 
been  stated  in  the  decision  of  that  case.  I 
am  of  a  different  opinion.  The  answer  was 
held  bad  because  no  copy  of  the  by-laws  wns 
made  a  part  of  the  answer,  and  because  the 
retention  of  the  premiums  paid,  and  because 
the  failure  to  act  promptly,  operated  as  a 
waiver  of  the  fraud,  and  a  ratification  of 
the  contract  The  demurrer  to  this  answ«- 
admitted  the  facts  pleaded,  and  It  was  ap- 
parent that  the  effect  of  the  retention  of 
the  premliuns  on  the  rights  of  the  parties 
was  necessary  to  be  determined,  in  order  to 
finally  disiwse  of  the  case  on  another  trial. 
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U  the  answer  had  been  amended  tiy  setting 
oat  a  copy  of  the  constitntion  and  by-laws, 
the  same  question  as  to  the  effect  of  the  re- 
tention of  the  moneys  and  failure  to  act 
promptly  would  still  be  in  the  case,  and  arise 
upon  demurrer  to  the  answer.  It  was  the 
du^  of  the  court  to  decide  this  question, 
for  it  was  necessary  to  a  final  determination 
of  the  cause.  State  Const  art  7,  i  5;  WiUets 
T.  Ridgway,  9  Ind.  367.  It  is  the  duty  of 
the  appellate  courts  to  decide  all  questions 
which  are  properly  raised  and  presented, 
and  necessary  to  a  final  determination  of  the 
rights  of  the  parties.  To  hold  otherwise 
might  lead  to  the  determination  of  cases  in 
piecemeaL 

The  appellant  Insists  that  an  insurance  con- 
tract is  different  from  an  ordinary  contract 
and  that  it  is  not  necessary  to  return  the 
premlimis,  and  that  the  retention  does  not 
operate  as  a  waiver  of  the  fraud,  or  amount 
to  ratification  of  the  contract  It  is  perhaps 
true  that  if  there  be  a  stipulation  in  the  con- 
'  tract  that  on  the  breach  of  any  of  its  condi- 
tions, or  that  if  any  statement  made  by  the 
insured  should  prove  false,  the  premiums 
and  moneys  paid  shall  be  forfeited  to  the 
Insurer,  then  a  return  is  unnecessary.  But 
there  is  no  such  condition  in  the  policy  be- 
fore us.  The  cases  of  Flynn  v.  Insurance 
Ck>.,  78  M.  Y.  5t>8,  and  Bleaser  v.  Insurance 
Ck>.,  37  Wis.  31,  cited  by  appellant  do  not 
support  its  position,  for  in  those  cases  there 
were  stipulations  in  the  policies  that  were 
violated.  It  must  be  admitted  that  in  some 
of  the  older  cases,  where  Insurance  con- 
tracts were  sought  to  be  avoided  on  the 
ground  of  fraud,  there  are  Intimations  that 
it  is  not  necessary  to  return  the  premiums. 
Thef-e  cases  do  not  meet  my  approval.  In 
the  absence  of  any  stipulation  of  forfeiture, 
I  know  of  no  substantial  reason  why  an  in- 
surance contract  should  be  placed  upon  ^ 
different  footing  from  any  other  contract 
But  whatever  the  rule  is  elsewhere,  it  is 
settled  in  this  state  that  in  the  absence  of 
a  breach  of  warranty  or  a  condition  of  for> 
feiture,  the  retention  operates  as  a  waiver 
of  the  fraud,  and  confirms  the  contract 
E<ven  If  the  policy  contains  a  clause  that  in 
case  any  of  the  representations  or  statements 
made  in  the  written  application  are  untrue, 
"this  policy  shall  be  void,"  it  has  been  held 
that  If  the  company  elects  to  avoid  the  pol- 
icy, it  must  avoid  it  In  toto  and  from  the 
beginning.  It  cannot  affirm  It  for  one  pur- 
pose and  avoid  It  for  another.  Schreiber  v. 
Insurance  Co.  (Minn.)  45  N.  W.  708.  There 
is  nothing  in  this  paragraph  to  show  that 
any  of  the  money  collected  by  the  appellant 
as  assessments  has  ever  been  paid  out  For 
aught  that  appears,  it  still  has  aU  the  mon- 
eys on  hand.  If  It  were  shown  that  all  the 
moneys  by  it  received  had  been  paid  out 
with  the  consent  of  the  appellee  for  a  given 
purpose,  a  different  question  might  arise. 
But  the  answer  does  not  raise  this  question. 

This  paragraph  also  avers  that  Nye  receiv- 


!  ed  9600  In  sletc  benefits,  but  the  copy  of  the 
constitution  and  by-laws,  filed  with  and 
made  a  part  of  the  answer,  shows  that  th« 
sick  benefits  were  paid  by  the  local  lodge, 
and  out  of  the  dues,  and  that  the  appellant 
had  nothing  to  do  therewith.  This  is  ex- 
pressly admitted  by  appdlant's  counsel  in 
these  words:  "This  organization  has  a  dual 
nature.  The  local  or  subordinate  lodges  are 
in  the  nature  of  clubs,  and  are  independent 
of  the  supreme  lodge,  in  so  far  as  local  gov- 
ernment and  the  payment  of  sick  benefits 
are  concerned.  The  by-laws  of  local  lodges 
provide  for  these  sick  benefits,  and  the  su- 
premo lodge  is  in  no  way  responsible  for 
their  payment  The  latter,  however,  issues 
the  benefit  certificate,  like  the  one  in  suit 
bv  which  It  agrees  to  pay  a  death  b<>neflt. 
The  member  pays  two  kind  of  contributi(»B 
— First  the  small  quarterly  or  monthly  sums 
paid  to  the  subordinate  lodge  called  'dues,' 
generally  amounting  to  $6  per  year.  The 
'dues'  form  a  fund  oat  of  which  sick  ben- 
efits are  paid  by  the  lodge  to  its  members. 
The  supreme  lodge  has  what  Is  known  as  the 
'widows'  and  orphans'  benefit  fund,'  which 
fund  is  created  by  means  of  monthly  assess- 
ments from  the  members,  collected  by  It 
through  the  subordinate  lodge.  Thus,  in  this 
case,  Xye  paid  50  cents  a  month  dues  to  his 
local  lodge  from  which  he  might  receive 
sick  benefits  if  in  need,  and  one  or  more 
monthly  assessments  of  $1.50  to  the  supreme 
lodge  for  the  'widows'  and  orphans'  benefit 
fund.' " 

Another  insistence  of  the  sufflclency  of  this 
paragraph  is  that  the  contract  to  pay  the  in- 
surance money  to  Nye  was  ultra  vires  and 
void,  because  the  constitution  and  by-laws 
forbid  the  appellant  from  Insuring  any  person 
over  the  age  of  65.  If  the  appellant  exceed- 
ed the  powers  given  to  it  by  its  charter,  then 
the  position  is  well  taken.  The  charter  of  a 
corporation  is  the  grant  of  privilege  or  power 
from  the  state.  The  Kentucky  statute  and 
the  Missouri  statute  under  which  the  appel- 
lant was  incoriMrated  authorized  it  to  do  an 
insurance  business.  But  neither  of  these  stat- 
utes imdertook  to  prescribe  the  qualifications 
for  membo^hip  In  the  appellant's  order.  This 
was  left  to  Its  owt.  discretion,  to  be  deter- 
mined by  rules  and  regulations  of  its  own 
making.  The  appellant  was  not  prohibited 
by  any  law  undtr  which  it  was  Incorporated 
from  insuring  a  person  over  56  years  of  age. 
"Where  the  rules  and  by-laws  are  made  by 
the  directors,  for  their  own  government  In 
the  management  of  the  business  of  the  corpo- 
ration, it  would  seem  to  be  clear  that  the 
same  power  which  enacts  can  also  repeal  such 
rules  and  by-lawb.  They  cannot  be  extended 
to  affect  the  validity  of  acts  done  In  disregard 
thereof,  especially  whtn  the  rights  of  third 
persons  are  affected."  Gray  v.  Association, 
supra;  Wood,  Field,  Corp.  f  267.  If  it  were 
true  that  the  appellant's  act  was  ultra  vires 
and  absolutely  void.  It  has,  nevertheless,  es- 
topped Itself  from  asserting  the  validity  of  its 
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act  by  accepting  and  retaining  the  benefits 
thereof.  It  is  well  settled  that,  where  a  par- 
ty has  received  a  benefit  onder  a  semblance 
of  authority  oi  of  law,  or  even  under  an  nn- 
constitutiona]  law,  he  is  estopped  to  deny  the 
authority  or  the  constitutionality  of  the  law. 
Cluggish  V.  Koona  (Ind.  App.,  decided  at  this 
term)  43  N.  B.  158;  Vickery  v.  Board,  134 
Ind.  554,  32  N.  B.  880.  It  is  also  true  that, 
generally  speaking,  estoppel  must  be  specially 
pleaded  by  the  party  who  wishes  to  avail  him- 
self of  the  act  or  conduct  of  his  adversary. 
But  to  this  there  are  exceptions.  One  may 
acquire  a  right  by  the  acts  or  conduct  of  his 
adversary,  or  he  may  ba  deprived  of  a  right 
by  his  own  acts  or  conduct.  When  it  so  ap- 
pears, estoppel  may  be  invoked  by  one  party 
upon  the  pleading  of  his  adversary.  Vickery 
v.  Board,  supra.  The  demurrer  was  correct- 
ly sustained 

The  overruling  of  the  motion  for  a  new  trial 
Is  assigned  as  error.  It  is  insisted  that  the 
transfer  of  the  insurance  to  Olln  and  Met- 
calf  was  void,  as  being  a  wagering  contract 
It  is  wen  settled  that,  if  a  contract  is  affected 
by  the  vice  of  gambling,  courts  will  not  en- 
force it;  bnt,  in  the  case  at  bar,  all  of  the 
special  answers  went  out  on  demurrer,  and 
not  one  of  these  special  answers  attempted  to 
cliarge  that  the  assignment  of  the  Insurance 
was  void  because  of  being  a  wagering  con- 
tract. No  facts  were  pleaded  in  any  of  them 
showing  a  wager.  Tt  cannot  be  alleged,  in 
general  terms,  that  a  contract  is  void  because 
it  is  affected  by  the  vice  of  gambling.  This 
would  be  pleading  a  legal  conclusion.  The 
facts  showing  the  wagering  character  must 
be  specially  pleaded.  If  it  be  an  assignment, 
the  amount  paid  for  the  Insurance  must  be 
stated.  If  the  disproportion  between  the 
amount  paid  and  the  face  of  the  policy  be  so 
great,  then  the  court  may  rule  the  transaction 
void  as  a  wagering  contract  Insurance  Co. 
V.  Hazzard.  41  Ind.  116.  The  case  went  to 
trial  upon  the  general  denial  alone.  The  rule 
is  firmly  settled,  in  this  state,  that  if  a  party 
declare  upon  a  policy  or  certificate  issued  up- 
on the  life  of  another,  he  must  aver  and  prove 
that  he  had  an  interest  In  the  life  of  the  per- 
son insured.  But  if  the  plaintiff  be  named  as 
the  beneficiary  therein,  he  is  not  required  to 
plead  or  prove  that  he  had  any  Interest  there- 
in. Nye  V.  Grand  Lodge,  supra.  The  cer- 
tificate in  this  case  was  made  payable  direct- 
ly to  the  appellee.  Prima  facie,  the  policy  or 
certificate  belongs  to  the  person  In  whose 
name  it  is  effected,  and  the  onus  Is  on  those 
who  assert  the  contrary.  Bruce  v.  Garden, 
5  Ch.  App.  32.  When  the  appellee  made  proof 
of  the  death  of  Nye,  and  produced  the  certifi- 
cate, he  had  established  a  prima  facie  case. 
Supreme  Lodge  v.  Jolmson,  78  Ind.  110, 
113.  The  general  denial  admitted  the  execu- 
tion of  the  certificate.  Rev.  St  1894,  §  367 
(Rev.  St  1881,  i  364).  It  devolved  upon  the 
appellant  to  plead  affirmatively  all  other  mat- 
ters of  defense.  It  was  not  entitled  to  show, 
under  the  general  denial,  that  the  assignment 


was  void  as  a  wagering  contract;  nor  can  It, 
npon  the  evidence  produced,  assert  that  it 
was  void  as  a  wager.  Bven  if  the  evidence 
adduced  should  establish  it,  the  appellant  la 
not  entitled  to  draw  such  conclusions.  There 
is  no  such  issue  in  the  case,  there  is  no  such 
defense.  The  majority  opinion  holds  that  it 
was  error  to  exclude  evidence  of  the  age  of 
Nye,  because  it  was  a  proper  element  to  be 
considered  in  determining  whether  or  not  the 
contract  was  a  wagering  one.  But  there  was 
no  such  defense  pleaded.  To  me  it  is  an  as- 
tounding proposition  that,  when  a  plaintiff 
dedareft  upon  a  written  contract  for  the  pay- 
ment of  money  to  him  upon  the  happening  of 
a  certain  event,  the  defendant  may,  under  the 
general  denial,  show  that  the  contract  was 
void,  as  being  affected  by  the  vice  of  gam- 
bling. It  is  contrary  tc  the  established  prac- 
tice. It  g^ves  the  defendant  an  undue  advan- 
tage. He  can  make  his  defense  without  ad- 
vising the  plaintiff  of  what  he  is  required  to 
meet.  The  majority  decision  Is  in  the  very 
teeth  of  the  statute.  "All  def<»nses  except  the 
mere  denial  of  the  fa^ts  alleged  by  the  plain- 
tiff shall  be  pleaded  specially."  Rev.  St 
18»4,  i  359  (Rev  St.  1881.  !  356). 

But  if  it  be  admitted  that  such  evidence 
was  admissible  under  the  general  denial, 
there  was  no  error  In  excluding  it  In  this 
case.  There  was  no  effort  made  to  show  that 
either  OUn  or  Metcalf  had  any  knowledge 
that  Nye  was  too  old  to  be  admitted  to  mem- 
bership at  the  time  he  vras  accepted.  If  this 
evidence  bad  l>een  admitted,  of  what  avail 
would  It  have  been,  unless  knowledge  was 
carried  to  OUn  and  Metcalf?  Without  an  of- 
fer to  show  that  Olin  and  Metcalf  had  knowl- 
edge, such  fact  could  not  possibly  affect  their 
conduct  No  such  offer  or  ettott  was  made 
or  attempted.  The  oneqnlvocal  and  uncon- 
tradicted evidence  of  both  of  these  witnesses 
was  that  they  did  not  know  his  age,  and  Iiad 
no  knowledge  that  he  was  too  old  to  be  eli- 
gible to  membership.  The  uncontradicted  ev- 
idence of  Nye's  children  was  that  he  carried 
his  age  well,  and  did  not  look  to  t)e  an  old 
man.  The  facts  of  this  case  concerning  the 
issuing  of  the  last  certificate,  in  brief,  are  as 
follows:  Nye  had  become  unable,  by  ill 
health  and  other  causes,  to  continue  the  pay- 
ment of  dues  and  assessments  required  by  the 
laws  of  the  society,  and  was  in  such  a  sltaa- 
tion  that,  unless  he  could  obtain  assistance, 
he  would  lose  all  the  moneys  theretofore  paid 
by  him,  and  be  deprived  of  his  meml>ership 
in  said  society,  and  of  all  the  benefits  flowing 
therefrom.  He  made  known  his  condition  to 
some  of  the  members  and  officers  of  the  sul)- 
ordinate  lodge,  of  which  he  was  a  member, 
and  sought  assistance  from  them.  The  de- 
fendant Frank  W.  Olin  was  at  the  time  the 
presiding  officer  of  the  local  lodge  of  which 
Nye  was  a  member.  Olin  and  other  mem- 
bers of  the  lodge  were  anxious  that  Nye 
should  continue  to  be  a  member  in  good  stand- 
ing, and  Nye  himself  was  anxious  to  main- 
tain his  memberslilp,  and  enjoy  the  privileges 
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«f  the  lod«e.  sad  be  eaUtled  to  lecdre  th* 

alcfc  benefits,  in  case  of  sidmeaa  <»  other  dis- 
ability, and  be  was  also  desirous  of  piocniing 
some  one  to  make  payment  of  such  dues  and 
assessments  as  frould  entitle  him  to  continue 
In  good  standing  as  a  member  of  the  lodge. 
He  proposed  to  Olm  that,  if  any  poson  would 
undertake  to  do  so,  and  pay  him  (Ny^  the 
sum  of  $300  on  account  of  the  payments  there- 
tofore made,  he  would  surrender  bis  benefit 
certificate,  and  hare  a  new  one  Issued,  des- 
ignaUng  such  person  as  the  Denefidary.  Olin 
and  the  appellee,  Metcalf,  after  seeing  and 
talking  with  Nye,  accepted  his  pioposltlos, 
and  paid  him  $300  in  money,  and  agreed  to 
pay  all  his  dues  and  aBsesamraits,  and  to  keep 
him  in  good  standing  as  a  member  of  the 
order,  he  being  entitled  to  lecelve  the  weekly 
benefits  in  the  case  of  sickness  or  other  disar- 
billty.  The  new  c^tificate  was  issued  by  the 
supreme  lodge  under  its  seal,  and  was  accept- 
ed by  Nye,  utwn  the  conditions  therein  nam- 
ed, and  was  also  countersigned  by  the  officers 
of  the  subordinate  lodge.  The  aK>eUee  and 
Olin  continued  to  pay  the  dues  and  assess- 
menta  untU  the  8th  day  of  October,  1884, 
when  Olln,  b^ng  unable  longer  to  make  the 
payments.  It  was  agreed  between  him  and  the 
appellee  that  the  appellee  should  pay  all  fu- 
ture dues  and  assessments,  and  refund  to 
.Olin  all  the  moneys  he  had  paid  on  account 
thereof,  and  that  the  appellee  should  have  all 
the  benefits  accruing  under  the  certificate. 
Appellee  continued  to  pay  the  dues  and  assess- 
ments until  the  death  of  Nye,  which  occurred 
on  AptU  18,  1880.  The  total  amount  paid  by 
appellee,  including  the  original  purchase, 
amounted  to  about  $650,  allowing  nothing  for 
Interest.  The  offlcars  of  the  local  lodge  had 
knowledge  of  all  these  facts  as  they  from  time 
to  time  occurred.  The  undisputed  evidence 
shows  that  the  principal  officers  of  the  subor- 
dinate lodge  had  knowledge  tliat  Nye  had  as- 
signed the  Insuranoe  on  his  life  to  Olln  and 
Metcalf  for  value.  The  constltntion  and  by- 
laws of  the  order,  introduced  in  evidence, 
make  the  subordinate  lodges  and  th^  offlceca 
the  agents  and  Instmmentalities  by  which 
the  grand  lodge  did  business;  and  all  the 
transactions  in  this  case  concerning  Nye's 
membership  and  Insurance  were  done  through 
the  subordinate  lodge  and  its  officers.  When 
an  agent  is  acting  within  bis  powers  In  the 
performance  of  his  principal's  business,  his 
knowledge  is  deemed,  in  law,  to  be  the  knowl- 
edge of  bis  principal.  So  in  this  case,  the 
knowledge  of  appellant's  agent  wlU  be  imput- 
ed to  it,  and  it  will  be  deemed  to  bave  known, 
when  the  subordinate  lodge  accepted  the  as- 
sessments from  Olin  and  Metcalf,  that  they 
were  purchasers  for  valne,  and  that  they  were 
not  members  of  the  insnred's  family,  or  de- 
pendent upon  him.  Supreme  Council  v.  Boyle, 
10  iDd.  App.  801,  87  N.  E.  1105.  Upon  the 
issue  Joined,  and  upon  these  conceded  and  un- 
disputed facts,  and  the  law  as  applicable  to 
them,  the  Judgment  roidered  was  right;  and 
Should  be  afilrmed. 


06  lad:  App.  sot) 

NATIONAI.  LIFE)  MATURITY  INa  OO.  T. 

WHITACBB.* . 
(Appellate  Cenrt  of  Indiana.     April  28,  1806.) 
TTfi«T.»—  Biiaoit— Lipi  iHsuRAiras— Pkiiiioiu— 
PATuasT — Paoot  ov  Dbatb — Waivbb. 

1.  In  an  action  on  a  life  policy,  refusal  to 
Instruct  aa  to  the  effect  of  misrepresentations  by 
Insured  as  1o  whether  she  wss  subject  to  certain 
diseases  is  harmless  where  the  Jury,  in  answer 
to  q)ecial  interrogat(»iea,  found  the  deceased 
was  not  subject  to  such  diseases 

2.  Where  the  insorer  at  no  time  prior  to  the 
death  of  insured  claimed  that  premiums  on  the 
policy  were  unpaid,  or  daimed  a  forfeiture  of 
tb*  policy  for  such  reason,  but  tacitly  admitted 
payment  to  its  agent  by  directing  insured  to 
send  all  further  payments  to  the  home  office,  it 
eanaot,  after  insured's  death,  claim  tliat  the  pay- 
ments to  the  agent  prior  to  the  notice  to  make 
payments  to  the  home  office  were  nnanthorized. 

3.  The  admiasion  in  evidence,  in  an  action 
on  a  life  ineurance  policy,  of  a  photograph  of 
iuHured,  to  rebut  testmiony  as  to  the  appearance 
of  insured  oa  to  her  health  at  aboat  the  time  the 
pliotograiph  was  taken,  is  not  ground  for  reversal. 
It  not  being  shown  that  it  was  exhibited  to  the 
jury,  or  what  use  was  made  thereof. 

4.  Where  insurer,  on  recdpt  of  proofs  of 
death,  proceeds  to  investigate  the  claim,  and  de- 
nies its  liability  upon  ouer  grounds  than  that 
the  proofs  of  death  were  insufficient,  it  waives 
the  requirement  of  the  policy  for  more  strict 
proofs  of  death. 

Appeal  from  circuit  court,  Henry  county; 
B.  H.  Bundy,  Judge. 

Action  by  Fredoline  L.  Whitacre  against 
the  National  Life  Maturity  Insurance  Com- 
pany. From  a  judgment  for  plalntlfl,  de- 
fendant api>eals.     Affirmed. 

Obas.  B.  Shlveley,  for  appellant  Tboma* 
R.  Jeasup,  for  appellee. 

BEINHARD,  J.  The  appellee  broufl^t  this 
action  against  the  appellant  In  the  Wayne 
circuit  court  on  a  policy  of  Insurance  on  the 
life  of  his  wife.  The  defendant  answered 
the  general  denial  and  certain  breaches  of 
warranties  as  to  the  truth  of  statements 
made  In  the  application  of  the  insured  and 
in  the  examining  physidans's  statem«it  A 
reply  In  denial  closed  the  issues.  Appellant 
complains  of  the  rtillng  of  the  court  in  re- 
fusing to  give  certain  instructions  requested 
by  the  appellant  One  of  the  instruotloos 
asked  and  refused  Is  as  foUows;^  "If  you  be- 
lieve that  Mrs.  Whitacre  represented  to  the 
defendant  company,  in  her  awUcation  for 
insurance,  that  she  was  in  soond  health  at 
the  time  of  making  her  application  for  in- 
surance, or  if  you  believe  that  she  repre- 
sented to  the  examining  phy^cian  that  her 
health  was  good,  and  that  she  had  had  no 
disease,  and  if  yon  farther  believe  that  at 
said  time  she  had  had  chronic  sore  throat 
or  any  other  of  the  diseases  inquired  about 
then  the  plaintiff  cannot  recover,  and  your 
verdict  should  be  for  the  defendant"  In 
the  jury's  answers  to  interrogatories  the^ 
found  that  at  the  time  of  the  application  of 
the  insured  for  the  policy  in  suit  she  was  in 
good  health;  that  she  had  not  had  any  in- 
flammation of  the  luncs  or  sore  throat;  woe 

1  Bsbearlns  danlsd. 
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bot  rabject  to  ahortnees  of  breath,  etc 
Hence,  If  the  Inartraction  was  proper,  th« 
refiisal  to  eive  It  was  rendered  harmless 
by  the  Jury's  answers  to  Interrogatories^ 
Hnber  v.  Beck,  6  Ind.  App.  481,  485,  33  N.  E. 
885;  Dickey  v.  Shirk.  128  Ind.  278,  287,  27 
N.  E.  733;  Keller  v.  Reynolds,  12  Ind.  App. 
383,  40  N.  B.  76,  280.  Other  histnictions  up- 
on the  subject  of  warranties  and  rcprescnta-; 
tlona  alleged  to  have  been  made  by  the  in- 
sured, and  which  were  alleged  to  be  false, 
were  likewise  rendered  immaterial  by  the 
Jury's  answers  to  interrogatories.  The  Jury 
found,  in  substance,  that  none  of  the  an- 
swers made  by  the  Insured  In  her  applica- 
tion or  to  the  medical  examiner  in  relation 
to  her  health  and  that  of  her  father  were 
false.  The  same  may  be  said  of  the  in- 
structions concerning  the  materiality  of  the 
answers  of  the  insured  in  her  application.  If 
false  answers  were  ndt  in  fact  made,  their 
materiality  cannot  become  important,  and  It 
makes  no  difference  whether  such  answers 
were  mere  representations  or  warranties. 

It  is  insisted  that  error  was  committed  by 
the  court  In  admitting  in  eyidence  a  book  of 
receipts  purporting  to  show  the  Tarious  cred- 
its for  payments  of  premiums  by  the  In- 
sured to  the  appellant  There  was  sufBcient 
evidence  that  Edward  B.  Watson,  J.  W.  Dili, 
and  J.  S.  Robertson,  who  seem  to  have  re- 
ceipted the  Tarious  amounts  from  time  to 
time,  were  agents  for  the  company.  No 
complaint  seems  ever  to  have  been  made  by 
the  company  that  the  premiums  on  this 
policy,  or  any  of  them,  were  unpaid.  There 
was  no  claim  that  the  policy  bad  ever  been 
forfeited  by  reason  of  failure  to  pay  a  single 
premium.  If  the  apitellant  did  not  receive 
these  premiums,  It  is  strange  that  some  com- 
plaint was  not  made  of  the  fact  before  the 
death  of  the  insured.  The  pass  book  has  all 
the  Indicia  of  emanating  from  appellant's 
office.  A  letter  from  appellant  to  appellee,  in- 
troduced In  evidence,  tacitly  admits  the  re- 
ceipt of  these  payments  by  directing  future 
payments  to  be  made  to  the  home  office. 
Under  these  circumstances  it  comes  with  III 
grace  from  the  appellant  to  question  the  gen- 
uineness of  these  receipts,  or  to  claim  that 
the  persons  who  received  the  premiums  were 
not  the  authorized  agents  of  the  cwnpany. 
The  appellant  offered  to  prove  by  a  physi- 
cian who  treated  her  in  her  last  Illness  that 
the  Insured  died  of  consumption.  The  ex- 
clusion of  the  proposed  testimony,  It  is  in- 
sisted, was  error.  As  it  was  found  by  the 
Jury  that  deceased  died  of  "hasty  consump- 
tlon,"  we  do  not  see  how  the  appellant  could 
have  been  harmed  by  the  ruling. 

The  court,  over  appellant's  objection  and 
exception,  permitted  the  appellee  to  intro- 
duce in  evidence  in  rebuttal  a  photograpb  of 
Mrs.  Alice  Whltacre,  the  deceased,  which 
was  shown  to  have  been  taken  about  a  year 
before  she  died.  It  Is  insisted  that  this  evi- 
dence was  competent,  as  it  tends  to  rebut 
the  testimony  of  certain  witnesses  who  stat- 


ed that  about  two  years  before  she  died 
they  saw  the  deceased  going  about  the 
streets  of  Richmond,  and  that  she  was  then 
poor  and  emaciated,  and  appeared  diseased 
and  unhealthy.  We  very  much  doubt  wheth- 
er this  photograph  was  competent  as  evi- 
dence tending  to  prove  the  appearance  of  the 
insured.  Brown  v.  Insurance  Co.  (Mich.)  32 
N.  W.  610.  It  Is  difficult  to  conceive,  how- 
ever,  how  its  introduction  could  have  harm- 
ed the  appellant  It  Is  not  shown  that  It 
was  exhibited  to  the  Jury  for  Inspection,  or 
In  what  respect  it  was  used  to  Influence  the 
Jury  to  the  appellant's  prejudice. 

The  appellant  further  Insists  that  there 
was  no  proof  of  death  made,  and  that  there- 
fore, its  motion  to  direct  a  verdict  for  the 
appellant  should  have  been  austained.  la 
the  assumption  that  the  proof  referred  to 
was  not  made,  we  think  counsel  are  in  er- 
ror. The  appellant's  Inspector  and  claim  ad- 
juster, Kerlln,  while  on  the  stand,  was  ask- 
ed If  the  company  received  notice  of  death, 
to  which  he  answered  in  the  affirmatlvck 
He  also  testlfled  that  he  began  an  investiga- 
tion of  the  claim  "when  the  proofs  of  death 
were  turned  over  to"  htm;  "the  proofs  mm 
sent  in  by  Mr.  Whltacre."  It  did  not  ap- 
pear that  any  objection  was  made  to  the 
sufficiency  of  the  proofs  of  death  by  the 
company  upon  receiving  the  same.  They 
proceeded  to  "Investigate"  the  loss,  and  de- 
nied their  liability  upon  other  grounds. 
There  was,  therefore,  a  waiver  of  the  n- 
(luirement  for  strict  proof.  Insurance  Co.  v. 
Chew  (Ind.  App.)  38  N.  B.  417.  There  U  no 
available  error  In  the  record.  Judgment  af- 
firmed. 


(U  Ind.  Asp.  4») 
GITFORD  V.  HESS  et  aL^ 
(Appellate  Court  of  Indiana.     April  21.  1896.) 

FI.KADIK08— ARSWIB— ARSDMSHTATIVS  DbXIALS— 

Bdbdbic  or  PKOor— Appeal— RcooBD—Biu,  or 
ExcBPTiONS— SionatdkbanoFilino — Rbtikw. 

1.  Where  a  party  filea  a  general  denial,  to- 
gether with  other  pnragraphB  containing  ailega- 
tiona  which  are  merely  negations  of  faels  al- 
leged in  the  complaint,  and  which  are  tberefofe 
uothiog  more  than  special  or  argumentatiTe  de- 
nials, there  ii  no  available  error  in  sustaining 
demnrren  to  snch  special  denials. 

2.  A  defendant  who  files  a  general  denial, 
and  also  special  denials  denying  particaiar  facts 
alleged  in  the  complaint  which  are  necessary  to 
the  statement  of  a  cause  of  action,  does  not 
thereby  assnme  the  bnrden  of  establishing  the 
falsity  of  tlie  allegatioos  so  denied;  the  geneni 
denial  having  cast  such  bnrden  on  plaiirtin. 

3.  An  argiimentatlTe  denial  ii  safficient  to 
withstand  a  demurrer  for  want  of  facts. 

4.  Evidenoe  oopied  into  the  transcript  win 
not  be  oonaidered  unless  made  a  part  of  the  rec- 
ord by  a  proper  bill  of  ezceptioDs. 

o.  A  bill  of  exceptions,  though  signed  br  the 
Judge,  is  not  s  part  of  the  record  till  it  is  filed. 

GL  a  bill  of  ezceptiona  must  be  signed  by  tiw 
judge  before  it  is  filed  with  the  clerk,  a  certifica- 
tion made  subsequent  to  the  filing  being  insaffi- 
cient 

7.  Where  there  is  a  reamnable  amonnt  at 
evidence  to  sustain  the  verdict,  a  reversal  will 
not  be  ordered,  though  the  evidence  as  a  wbola 
leema  to  preponderate  against  the  verdict 
1  Rabtarlag  dsalsd. 
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AmeaX  from  dzeoH  court,  White  connty; 
F.  F.  Palmer,  Jadse. 

▲cUon  by  Benjamin  J.  Oifford  against 
Braline  Hess  and  anotlier  to  reoover  on  a 
contract  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Thompson  &  Bros,  and  Reynolds  &  SiUs,  for 
^pellant.     Seller  &  Uhl,  for  appellees. 

.  BOSS,  J.  The  appellant  filed  bis  com- 
plaint in  the  court  t>elow,  alleging  there  in 
snlMtance,  as  stated  in  appellant's  brief: 
That  Jeremiah  Hess,  the  hust>and  of  the  ap- 
pellee, on  June  1,  18S3,  represented  to  appel- 
lant, in  the  presence  and  bearing  of  Ibe  ap- 
pellee Eraline  Hess,  that  he  was  the  owner 
of  certain  lands,  and  thereupon  made  and  en- 
tered into  the  following  contract,  to  wit: 
"Whereas,  the  undersigned,  Jeremiah  Hess, 
owns  the  southwest  quarter  of  the  south- 
west quarter  of  section  twenty-one  in  town- 
ship tliirty  north,  cange  five  west  of  the  2d 
B.  M.,  also  the  northwest,  quarter  of  the 
northwest  quarter  of  section  twenty-eight, 
same  town  and  range,  in  Jasi>er  county^ 
Indiana,  and  Benjamin  J.  Glfford  owns  in 
said  county  lands  in'  section  twenty-nln<^ 
same  town  and  range,  which  be  proposes 
to  drain;  and  whereas,  the  proper  drainage 
of  said  tract  of  land  of  Hess  is  across  the 
land  of  Oifford,  and  through  the  ditch  or 
ditches  which  the  said  Glfford  proposes  to 
malie:  Now,  it  is  hereby  agreed  by  and  be- 
tween the  parties  aforesaid  that  if  the  said 
Oifford  shall  construct  a  dredge  ditch  upon 
his  land,  with  a  tile  lateral  extending  to  the 
boundary  line  of  the  said  Hess'  land,  of  the 
size  he  may  desire  to  buy,  the  undersigned 
shall  pay  to  Um  (the  said  Glfford)  the  sum 
of  two  hundred  dollars,  whenever  said  ditch 
•hall  be  so  constructed,  after  the  dredge 
ditch  shall  liave  been  constructed  by  him  to 
the  Iroquois  river;  and  thereupon  the  said 
undersigned  sbaD  have  the  right,  for  him- 
self, his  heirs,  executors,  administrators, 
and  assigns,  forever,  to  connect  with  said 
ditch,  and  to  drain  their  said  land  through 
the  said  ditch  or  ditches  so  constructed  by 
the  said  Glfford;  and  that  this  agreement, 
being  put  on  record  in  said  county,  sliall  op- 
erate as  a  public  notice  of  the  rights  of  the 
underslgrned  to  the  easement  herein  provided 
for,  and  the  right  of  the  said  Glfford  to  the 
money  herein  stipulated  to  be  paid  upon  Us 
performance  of  the  conditions  aforesaid; 
and  he  (the  said  Oifford)  stiall  have  a  Uen' 
upon  said  tract  of  land  for  said  sum  of  mon- 
ey. It  is  provided,  however,  that  the  said 
imderslgned  may  liave  at  his  request,  and 
the  payment  of  Interest  thereon  In  advance, 
at  the  rate  of  seven  per  ccnL  per  annum,  an 
egrtenslon  of  time  In  which  to  pay  said  sum 
of  money  for  a  period,  to  wit.  one-third 
thereof  for  one  year,  and  one- third  for  two 
years;  such  request  being  made  and  Interest 
paid  at  the  time  when  said  money  may  be- 
e«Mne  due.     It  Is  further  agreed  by  and  be- 


tween fh«  parties  that,  should  said  ^tch  su 
built  to  said  line  be  a  tile  ditch,  the  water 
from  said  land  shall  be  carried  thereto  <HUy 
In  a  tile  ditch  or  ditches,  and  that  no  adja- 
cent landowner  shall  be  permitted  to  con- 
nect therewith,  or  l>e  permitted  to  carry 
watOT  from  tiis  land  across  the  tract  afore- 
said in  any  ditch,  either  open  or  covered, 
to  the  ditches  so  made  by  the  said  Oifford, 
unless  terms  shall  be  first  agreed  upon  be- 
tween said  owner  and  the  said  Oifford.  It 
is  further  provided  tluit  should  Uie  land  of 
the  undersigned  above  descrilied  be  assessed 
for  the  purposes  of  constructing  the  ditch 
or  ditches  above  contemplated,  the  said  Oif- 
ford sliall  pay  said  assessment;  otherwise, 
this  agreement  in  tliat  case  shall  be  null  and 
void.  This  agreement  made  and  entered  in- 
to thU  iBt  day  of  June,  1882.  [Signed]  Jer- 
emiah Hess."  That,  in  fact,  the  land  be- 
longed to,  and  was  owned  by,  his  wife,  Imt 
that  with  her  knowledge  and  consent,  and  as 
her  agent,  he  assumed  to,  and  did,  make 
said  contract,  which  was  for  the  betterment 
and  Improvement  of  said  land.  That  the 
plaintiff  had  no  Imowledge  to  the  eontrmry, 
iMit  relied  upon  the  relation  assumed  by  the 
said  hustiand  in  the  presence  and  hearing 
of  ills  said  wife.  That  the  said  husband.  In- 
stead of  using  the  name  of  lila  principal  (the 
said  Evaline  Hess),  In  fact  did  use  his  own 
name  in  executing  the  said  writing.  That 
the  name  of  the  wife,  who  was  to  recelTe, 
and  did  receive,  the  full  consideration  to  be 
performed  by  appeUant,  was  not  used  in 
making  gaid  Written  contract,  although  such 
contract  was,  in  fact,  authorised  to  lie  made 
by  said  Evaline  Hess.  That  appellant.  In 
good  faith,  accepted  said  contract  as  the  con- 
tract of  the  owner  of  said  land,  as  represent- 
ed therein;  and  appellant,  on  his  part,  with- 
out knowledge  of  the  prioclpalahtp  of  the 
wife,  fully  complied  with  his  part  of  the 
said  contract,  to  his  damage,  and  to  the  l>en- 
efit  of  said  wife,  as  the  owner  of  the  land, 
in  the  sum  of  $200.  It  Is  alleged  that  the 
husband,  with  full  knowledge  and  consent 
of  the  wife,  and  for  her,  but  in  his  own 
name,  made  the  contract.  It  la  also  alleged 
tliat  the  hustmnd  assumed  to  act,  and  did 
act,  as  principal  in  making  the  said 'writ- 
ten contract;  that  the  wife  participated  in 
and  agreed  to  each  and  every  oral  negotia- 
tion preceding  the  making  of  the  said  writ- 
ten contract,  and  to  all  the  provisions  embod- 
ied In  said  written  contract,  and  fully  author- 
ized the  husband  to  make  the  said  contract 
for  her  and  in  her  behalf,  but  that  the  bus-  . 
band  executed  the  writing  in  his  own  name, 
and  not  in  the  name  of  his  wife.  It  is  al- 
leged that  the  wife  agreed  orally  to  pay  the  ' 
appellant  $200  when  the  appellant  had  con- 
structed the  dredge  ditches  and  tile  ditch  as 
an  outlet  to  her  land.  It  is  also  alleged 
that  appellant  fully  constructed  said  outlet 
tile  and  dredge  ditches,  at  great  expense 
which  labor  was  accepted  by  the  said  wife; 
that  she  knew  of  the  work,  and  encouraged 
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the  same  to  be  done;  that  appellant  demand-- 
ed  payment,  and  no  extension  of  time  wail 
demanded;  wherefore  the  complainant  says 
the  8um  of  $200  was  due  him  from  both  of 
the  defendants.  To  the  complaint,  the  ap- 
pellee Erallne  Hess  filed  an  answer  in  four 
paragraphs,  the  first  being  a  general  denial, 
and  the  others  denying  special  allegations  of 
the  complaint.  To  the  second,  third,  and 
fourth  paragraphs  of  her  answer,  appellant 
demurred  for  want  of  facts.  The  demurrers 
were  overruled,  and  these  rulings  are  assign- 
ed as  error  here. 

Each  of  these  answers  contains  aUegatlong 
of  fact  which  are  simply  negations  of  facts  al- 
leged In  the  complaint  Such  pleas  are  noth- 
ing more  than  special  or  argumentattve  de- 
nials, and  are  not  to  bQ  considered,  nelttaor  is 
their  sufficiency  to  be  determined,  by  the 
same  rules  that  apply  to  answers  In  confes- 
sion and  avoidance.  Where  a  party  files  an 
answer  of  general  denial,  and  also  other  para- 
graphs which  are  mere  special  or  argumenta- 
tive  denials,  there  Is  no  ayallable  error  in  sus- 
taining demurrers  to  such  special  or  argn- 
mentatlve  deiUals,  for  tbe  reason  that  the  an- 
swer of  general  denial  forms  the  same  is- 
sues, and  requires  the  same  proof,  and  ad- 
mits the  same  defense,  as  those  stricken 
down.  In  this  case  the  gaieral  denial  cast 
upon  tbe  appellant  the  burden  of  proving  the 
material  allegations  of  his  complaint;  and 
when  the  appellee  Elvallne  Hess,  by  her  spe- 
cial denials,  denied  particular  facts  alleged  in 
the  complaint,  and  which  were  necessary  to 
the  statement  of  a  cause  of  action  against 
her,  she  did  not  thereby  confess  the  allega- 
tions of  the  complaint  as  to  such  Cacts,  and 
<«ssume  the  burden  of  establishing  their  falsi- 
ty. An  argumentative  denial  is  snfflcient  to 
withstand  a  demurrerfor  want  of  facts.  Hos- 
tetter  v.  Auman,  119  Ind.  7,  20  N.  B.  506. 

lOrom  the  facts  which  were  specially  found 
by  the  Jury,  it  is  manifest  that  the  appellant 
failed,  as  against  the  appellee  Evaline  Hess, 
to  establish  the  material  allegations  of  his 
complaint;  hence  It  affirmatively  appears  that 
the  appellant  could  not  have  been  harmed  by 
the  ruling  of  the  court  on  the  demurrers  to 
these  paragraphs  of  the  answer,  for  the  rea- 
son that  his  failure  to  recover  did  not  rest  up- 
on proof  of  the  facts  alleged  In  these  answers, 
but  on  his  failure  to  prove  the  facts  alleged 
In  his  complaint  Appellant  alleged  in  his 
complaint  that  Jeremiah  Hess,  as  the  agent 
of  bis  wife,  and  In  her  presence,  and  with  her 
knowledge  and  consent  executed  the  contract 
sued  on;  and  yet  tho  Jury  fotmd  that  she  was 
not  present,  and  bad  no  knowledge  of  its 
execution;  that  she  did  not  authorize  her  bus- 
band  to  sign  the  contract  and  she  never  rati- 
fied or  adopted  It  as  her  own;  but  that,  on 
the  contrary,  she  objected  even  to  her  hus- 
band signing  it.  In  fact  as  to  almost  every 
material  fact  alleged'in  tbe  complaint  tending 
to  make  a  cause  of  action  against  the  appellee 
Evaline  lless,  the  Jury  have  found  against  tbe 
appelant 


There  vras  no  error  in  overruling  appellant's 
motion  for  a  venire  de  novo.  The  verdict  Is 
regular  in  form,  sets  out  the  facts  found,  and 
assesses  damages. 

Tbe  last  specification  of  error  assigned  is 
that  "the  court  erred  In  overruling  the  appel- 
lant's motion  for  a  new  trial."  Under  this 
specification,  counsel  argue  at  some  length  to 
show  that  appellant  proved  all  of  the  material 
allegations  of  his  complaint  and  our  atten- 
tion is  called  to  parts  of  the  evidence  which 
tend  to  sustain  their  contention.  The  rule 
of  this  court  Is  that  the  evidence  will  not  be 
examined  and  considered,  although  copied  In- 
to the  transcript,  unless  it  has  been  made  a 
part  of  the  record  by  proper  bill  of  excep- 
tions. It  Is  not  only  necessary  that  a  proper 
bill  be  prepared  by  the  party,  and  tendered 
to  and  signed  by  the  Judge;  but,  after  it  has 
been  signed  by  the  Judge,  it  must  be  filed  with 
tbe  clerk  as  a  paper  In  the  cause.  To  file  it 
before  signed  will  not  answer,  because  It  la 
not  properly  a  bill  of  exceptions  until  signed 
by  tbe  Judge.  The  statute  provides  that  the 
original  longhand  manuscript  of  the  evidence 
may  be  filed  with  the  clerk  (section  1410,  Bev. 
St  1881;  section  1476,  Bums'  Bev.  St  1894), 
but  that  does  not  constitute  it  a  bill  of  ex- 
ceptions. Until  it  Is  embraced  In  a  formal 
bill  of  exceptions,  signed  by  the  Judge,  and 
filed  as  such  with  the  clerk,  it  does  not  be- 
come a  part  of  the  record.  Tbe  filing,  after 
it  has  been  signed  by  the  court,  is  as  neces- 
sary In  order  that  it  become  a  part  of  the 
record  as  the  signing.  In  the  transcript  be- 
fore us,  what  appears  to  be  the  longhand 
manuscript  of  the  evidence  has  upon  it  the 
file  mai^  of  the  cleric  of  the  trial  court,  indi- 
cating that  It  was  filed  on  the  21st  day  of 
June,  1895.  And  the  clerk,  by  his  certificate 
attached  to  the  transcript  certifies  that  he 
has  Incorporated  in  the  transcript  at  the  re- 
quest of  appellant  "the  original  manusci^t  of 
evidence  made  by  Lucy  S.  Taylor,  official  re- 
porter of  said  cause,  and  ffied  in  my  office  on 
the  21st  day  of  June,  1895."  And,  by  a  re- 
cital of  the  clerk  In  the  transcript  it  Is  made 
to  appear  that  "on  the  21st  day  of  June,  1895, 
the  plaintiff  in  the  above-entitled  cause  filed 
In  the  office  of  the  clerk  of  the  circuit  court 
of  said  county  bis  bill  of  exceptions  In  said 
cause,  reading  In  the  words  and  figures  fol- 
lowing, to  wit"  Then  follows  a  formal  bill 
of  exceptions,  embraced  in  which  is  the  long- 
band  manuscript  of  the  evidence  above  refer- 
red to.  The  certificate  of  tbe  court  attached 
to  the  bill  shows  that  the  bill  was  tendered 
and  signed  on  the  22d  day  of  June,  1895.  The 
statute  is  imperative,  and  requires  that  when 
the  Judge  has  signed  a  bill  of  exceptions,  it 
shall  be  ffied,  and,  "when  so  filed,  it  shall 
be  a  part  of  the  record."  It  is  not  a  bill  of 
exceptions,  entitling  It  to  be  filed  as  a  paper 
in  the  cause,  until  signed  by  the  Judge.  The 
certification  by  the  Judge  Is  what  gives  to  the 
bill  verity,  and  entitles  it  to  be  filed  as  a 
bin,  and,  until  signed,  it  oaonot  properly  be 
filed,  but,  after  It  has  been  signed,  It  must 
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be  filed  to  make  It  a  part  of  the  recorO. 
Jemlson  r.  State,  14  Ind.  Am).  — ,  41  N.  B. 
74.  The  record  nowhere  abowa  that  the  bill 
copied  into  the  tianacrlpt  waa  erer  filed  after 
It  waa  signed  by  the  judge. 

We  have  given  the  evidence  aofflclent  exam- 
(naticm,  however,  to  see  that  it  la  conaicting 
iq^n  moat  ct  the  material  queatlona  In  iaaue. 
If  the  evidence  moat  favorable  to  the  appel- 
lee Byallne  Hess  is  to  be  considered  at  all, 
there  is  evldoice  to  snstaln  the  verdict. 
When  there  la  any  reasonable  amount  of  evi- 
dence to  sustain  a  verdict,  a  reversal  will  not 
be  ordered,  even  though,  when  taking  all  of 
the  evidence  together,  and  considering  it  as  a 
whole,  there  seems  to  be  a  preponderance 
against  the  conclusion  of  the  Jury.  The  only 
<Iuestlon  which  the  appellate  court  will  under* 
take  to  determine  la  whether  or  not  there  is 
any  substantial  amount  of  legal  evidence  tend- 
ing to  support  the  verdict  While,  In  this 
case,  80  far  as  the  number  of  witnesses  la 
concerned,  the  evidence  appears  to  prepon- 
derate on  many  questions  In  favor  of  the  ap- 
pellant, there  la  substantial  evidence  to  sus- 
tain every  material  finding  In  the  verdict 
.  The  rule  sought  to  be  Invoked-  by  appellant 
IB  that  the  appellee  Eivallne  Hess  is  estopped 
to  Aeaj  her  liability,  because  she  stood  by 
and  permitted  her  husband  and  the  appellant 
to  make  the  contract  without  objection. 
Oounsd  call  special  attention  to  all  that  part 
of  the  evidence  tending  to  prove  that  she  did 
not  object  hut  there  la  evidence  to  which 
counsel  haa  not  called  attention,  wliich  shows ' 
not  only  that  ahe  was  not  present  when  the 
conttact  was  entered  into,  but  that  ahe  had 
no  knowledge  that  it  had  been  executed  until 
after  appellant  had  departed.  None  of  the 
elements  of  estoppel  are  deducible  from  the 
facts  found  by  the  jury  in  their  verdict;  and 
giving  to  the  evidence  the  construction  moat 
favorable  to  ai^>ellant  which  is  not  the  rule, 
atm  we  think  It  falls  far  short  of  establishing 
OTch  a  state  of  facts  as  would  estop  the  ap- 
pellee Svaline  Hess  from  denying  any  liabili- 
ty on  her  pitrt  under  this  contract  The  con- 
tract was  the  personal  contract  of  the  appel- 
lee Jeremiah  Hess,  and  there  Is  nothing  to 
ahow  that  she  even  knew  or  understood  that 
her  land  was  to  be  holden  for  payment 
There  Is  no  reversible  error  in  the  cecord. 
Jndgmeut  aiOrmed. 


<U  Ind.  App.  154)  I 

OEMMILL  T.  STATE  ex  rel.  BKOWN.* 
<Appellate  Coort  of  Indiana.     April  23.  1S96.) 
Bastabdt  —  Evtnsiica  —  Ciiaas-BxAif  imatiok  — 

CrHDIBILITT— BSPCTATIOS. 

1.  In  bastardy  proceedings,  evidence  of  an 
existing  engagement  to  marry  between  the  rela- 
trix  and  defendant  is  admiasible  to  show  the  re- 
lation on  which  they  stood  to  each  other. 

2.  Where,  in  bastardy  proceedinci,  it  ap- 
pears that  there  existed  between  defendant  and 
relatrix  an  engagement  of  marriage,  evidence 
that  defendant  had  Interoonrse  with  Matrix 
shortly  after  tkp  ooaeqition  of  the  child  is  aduia- 

i  Hahaaring  daalad.    8m  M  N.  B.  m.    Rahaartnc 


aible  to  corroborate  relatrix*!  testimony  that  ha 
was  the  father  of  the  child. 

8.  On  croas-examination  of  a  party,  the  coort 
may  permit  him  to  be  aaked,  after  he  liaa.been 
shown  and  acknowledged  having  written  a  let- 
ter containing  statements  contradictory  to  lus 
testimony  in  chief,  whether  he  had  written  cer^ 
tain  extracts  fran  the  letter,  which  were  read  to 
him  at  the  time;  sodi  extracts  not  being  garbled 
or  wrested  from  their  connection,  so  as  to  convey 
a  false  meaning,  and  the  entire  letter  subse- 
qnentlypnt  in  evidence. 

4.  Where  a  general  subject  has  been  open- 
ed np  on  the  oriiHAal  examination,  the  cross-ex- 
amination is  not  limited  to  matters  particularly 
brought  out  by  the  original  examination,  but  may 
extend  to  all  phases  of  the  subject  so  opened  up. 

6.  The  credibility  of  a  witness  can  be  im- 
peached by  evidence  as  to  his  repatation  for  ve- 
radtr  in  the  place  in  which  he  liad  lived  near^ 
all  his  life,  bat  from  which  he  had  removed  four 
months  befora  the  trial. 

0.  When  time  has  been  given  beyond  the 
term  to  file  bill  of  exceptions,  the  fact  must  ap- 
pear by  order-book  entry. 

Appeal  from  drcult  court,  Delaware  coun- 
ty; Qeorge  H.  Koons,  Judge. 

Bastardy  proceedings,  on  the  relation  of  Ola 
P.  Brown,  against  Grier  F.  OemmllL  From 
a  judgment  against  defendant  he  apiieals. 
Affirmed. 

Byan  &  Thompson,  La  Follette  &  Adair, 
and  Ueadlngton  &  La  Follette,  for  appellant 
Wm.  H.  Williamson,  Joseph  Gells,  and  Temp- 
ter &  son,  for  appellee. 

GAVIN,  O.  3.  Appellant  was  adjudged  the 
father  of  the  bastard  child  of  relatrix,  but 
asserts  he  is  entitled  to  a  new  trial. 

There  was  no  error  in  admitting  proof  of  an 
existing  engagement  to  marry  between  appel- 
lant and  relatrix  It  was  said  by  Olds,  J.,  in 
Barney  v.  State,  127  Ind.  243.  26  N.  H.  818: 
*<It  was  proper  to  show  the  relations  exist- 
ing between  these  parties,  their  acquaintance, 
and  tbeir  Intimacy,  of  whatever  character  it 
was."  Such  evidence  is  admitted,  not  be- 
cause It  has  any  direct  tendency  to  prove  il- 
licit intercourse  between  the  parties,  but  sim- 
ply because  it  is  an  incidental  circumstance 
to  inform  the  jury  of  the  footing  upon 
which  they  stood  towards  each  other.  Marks 
T.  State,  101  Ind.  353;  Francis  v.  Bosa  (Mass.) 
24  N.  B.  1024. 

Relatrix  testified  that  the  child  was  begot- 
ten about  March  1st  Appellant  denied  hav- 
ing intercourse  with  her  at  that  time,  but 
admitted  that  he  did  so  for  the  first  time  upon 
April  6th  following.  C!omplatnt  is  made  be- 
cause the  court  required  him  to  answer  as  to 
when  and  bow  frequently  he  had  such  Inter- 
course after  that  time.  While  the  court  held 
this  question  proper,  and  it  was  aaked  re- 
I)eatedly,  we  have  been  unable  to  find  any 
answer  which  indicated  to  the  jury  either 
when  or  bow  frequently  this  occurred.  Eveb 
had  it  been  directly  answered,  we  are  unable 
to  see  how  appellant  could  have  been  harmed 
tbereby.  The  circumstances  surrounding  ap- 
pellant and  relatrix,  tbeir  outward  relations, 
and  their  opportunities  for  intimacy,  were 
about  the  same  for  months' previous  to  April 
etlti,  and  for  some  tlina  afterwards,  aa  at  that 
danled. 
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time.  His  admission  that  be  was  disposed  to 
engage  In  this  commerce  during  a  period  so 
near  to  the  time  of  conception  would  have 
some  weight  to  corroborate  the  girl's  testi- 
mony that  he  was  of  the  same  mind  shortly 
before.  Thayer  v.  Thayer,  101  Mass.  Ill; 
quoted  with  approval  in  State  v.  Markins,  95 
Ind.  464;  Beers  v.  Jackman,  103  Mass.  192. 

I£xception  Is  taken  to  the  court's  permitting 
parts  of  certain  letters  to  be  read  to  appellant 
while  on  the  stand,  and  in  allowing  him  to  be 
asked,  "Did  you  write  that  language  in  tliat 
letter?"  Counsel  insist  that  It  was  not  prop- 
er to  thus  put  the  letters  to  the  Jury  by  piece- 
meal, nor  to  allow  a  cross-examination  based 
ilpon  the  contents  of  these  letters,  and  that 
they  did  not  respond  to  anything  brought  out 
upon  the  original  examination.  At  section 
463,  1  Greenl.  E\.,  It  is  said  that  on  cross-«x- 
aminatlon  counsel  will  not  be  permitted  to 
represent,  in  thp  statement  of  a  question,  the 
contents  of  a  letter,  and  to  ask  the  witness 
whether  he  wrote  a  letter  to  any  person  with 
suclf  contents,  or  contents  to  the  like  effect, 
without  having  first  shown  to  the  witness 
the  letter,  and  having  asked  him  whether  he 
wrote  that  letter,  and  his  admitting  that  he 
wrote  it  Again,  at  section  465,  It  is  further 
stated:  "A  witness  cannot  be  asked  upon 
cross-examination  whether  be  has  written 
such  a  thing,  stating  its  particular  nature  or 
purport;  the  proper  course  being  to  put  the 
writing  into  his  hands,  and  to  ask  him  wheth- 
er it  is  his  writing."  This  rule,  which  has 
been  abrogated  by  statute  in  England,  was 
founded  upon  the  decision  of  the  law  Judges 
in  the  Queen's  Case,  2  Brod.  &  B.  286,  and  has 
been  approved  in  this  country  so  far  as  it  de- 
fines the  nature  of  the  question  to  be  asked. 
Stamps-  V.  Griffin,  12  Ga.  450;  R(»nertze  v. 
Bank,  49  N.  Y.  577;  Rap.  Wit  «  205,  2P6. 
It  has  also  been  accepted  in  Indiana.  Mc- 
CuUough  V.  McCullough.  12  Ind.  487.  While 
this  is  laid  down  as  the  ordinary  course  of 
procedure,  yet  the  original  opinion  given  by 
the  Judge  to  the  house  of  lords,  Greenleaf, 
liapalje,  and  the  New  York  court  of  appeals 
recognizes  that,  whUe  the  cross-examiner 
should  ordinarily  make  first  known  to  the 
jury  the  contents  of  the  letter  when  he  of- 
fers it  on  his  side  of  the  case,  the  trial  court 
will,  upon  proper  statement  of  the  necessity 
therefor,  in  the  furtherance  of  Justice,  permit 
the  letter,  if  otherwise  competent,  to  be  read 
Immediately,  and,  pending  the  cross-examina- 
tion, that  questions  may  be  asked  founded  up- 
on It.  Here  the  letters  were  submitted  to  ap- 
pellant before  he  was  interrogated  concern- 
ing them,  and  he  admitted  writing  them. 
Counsel  have  not  pointed  out,  nor  have  we  ob- 
served, any  respect  wherein  the  extracts  as 
to  which  be  was  particularly  questioned 
were,  Ip  fact,  garbled,  incomplete,  or  wrested 
from  their  proper  connection,  so  as  to  coiivey 
any  false  impression  as  to  their  meaning. 
The  enUre  letters  were  subsequently  offered 
and  read  In  evidence.  Under  these  circum- 
stjuices,  appejUlant  was  not  subjected  to  any 


snfalr  treatment,  nor  iraa  there  any  pos- 
sibility of  material '  wrong  resulting  to  liin 
from  the  mode. of  examination  pursued.  Un- 
der the  above  authorities  and  Brewing  Co.  v. 
McLaughlin,  5  Ind.  App.  415,  31  N.  £2.  83a 
there  was  no  error  in  permitting  antellant  to 
be  questioned  as  to  certain  matters  referred 
to  in  the  letters.  From  the  statements  upon 
the  stand  and  the  letters  considered  in  connec- 
tion therewith,  the  Jury  might  well  have  con- 
cluded that  appellant's  present  version  of  the 
facts  was  not  in  harmony  with  the  real  trnth. 
It  is  true,  as  stated  by  some  of  the  authorities 
cited  by  appellant,  that  the  cross-examination 
must  be  limited  to  the  subject-matter  of  tlie 
original  examination.  .  Hunslnger  v.  Hofer, 
110  Ind.  301, 11  N.  E.  483;  Johnson  v.  Wiley, 
74  Ind.  238;  Railway  Oo.  v.  Ebrris,  49  Ind. 
119.  This  does  not  mean,  however,  tliat  on 
cross-examination  no  questions  may  be  ask- 
ed save  as  to  matters  particularly  brought 
out  by  the  original  examinatioo.  On  the  con- 
trary, when  a  general  subject  Is  opened  up. 
the  cross-examination  may  extend  to  any  and 
all  phases  of  that  subject.  Railway  Co.  v. 
Wood,  113  Ind.  544, 14  N.  E.  572,  and  16  N.  B. 
197;  Vogel  v.  Harris,  U2  Ind.  494,  14  N.  B. 
385.  Appellant  bad  denied  the  paternity  of 
the  child  and  the  particular  act  of  intercourse 
by  which  it  came  into  being.  His  subsequent 
conduct  and  statements,  as  exemplified  in  por- 
tions, at  least,  of  these  letters,  were  to  some 
extent  Inconsistent  with  sneh  denlaL  So  fur 
as  there  was  In  tiiem  anything  which  coold 
even  remotely  affect  the  case,  they  were,  in  a 
greater  or  less  degree,  antagonistic  to  appel- 
lant's theory  of  the  facts.  They  were  there- 
fore properly  admitted  in  evidence. 

The  trial  was  had  May  22,  1895.  There 
was  evidence  that  one  Joe  GemmUl  had  beoi 
raised  and  lived  many  years  in  the  neighbor^ 
hood  where  appellant  lived,  but  had  gone  to 
Chicago  in  the  winter  of  1804-85,  three  or 
four  months  before  the  trial.  This  Joe  G»d- 
mlll  was  a  witness  for  appellant,  his  deposi- 
tion having  been  taken  May  8,  1886.  He  was 
property  impeached  by  proof  of  his  bad  char- 
acter In  the  neighborhood  where  he  had  lived  so 
many  years.  While  evld^ice  of  character  goe» 
to  fix  the  credibility  of  the  witness  at  the  tlme^ 
he  testifies,  the  proof  cannot  be  limited  to 
that  particular  day,  but  may  extend  back  for 
a  reasonable  period  of  time;  its  weight  be- 
ing dependent  upon  the  proximity  in  time 
and  the  other  circumstances  of  the  case.  It 
is  very  manifest  that  no  ordinary  man  would 
in  a  city  like  Chicago  establish  any  general 
reputation,  either  good  or  bad,  within  three 
or  four  months.  Were  there  not  a  reasonable- 
margin  of  time  over  which  the  investigation 
might  extend,  the  witness  might,  by  a  recent 
renioval,  make  evidence,  which  was  really 
wholly  worthless,  unimpeachable.  The  case 
In  band  shows  an  extreme  instance  of  the  pos- 
sibility of  such  a  wronfe  were  we  to  adopt  the 
rule  asserted  by  appellant  It  la  true  there 
are  sentences  and  statements  In  cases  dted 
by  appeUant-wMcbiWhoi  Utorally  construed. 
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flastiiln,  more  or  less,  ampelladt'B  poUtion. 
City  of  Aurora  v.  Cobb,  21  Ind.  492;  Chance 
V.  OraTel  Road  Co.,  32  Ind.  4T2;  Bawles  y. 
State,  56  Ind.  433;  MeTncke  t.  State,  68  Ind. 
401.  Later  authorities,  however,  establish 
the  doctrine  which  we  hare  declared,  both  In 
our  own  state  and  elsewhere.  Hallway  Co. 
T.  Richardson,  66  Ind.  43;  Pape  t.  Wright, 
116  Ind.  502, 19  N.  B.  459;  Keyes  v.  State,  122 
Ind.  527,  23  N.  E.  1097;  Brown  v.  Luehrs,  1 
111.  App.  74;  Blackburn  v.  Mann,  85  lU.  222; 
State  T.  LaiUer,  79  N.  C.  622;  Keator  v.  Peo- 
ple, 32  Mich.  484;  Watkins  t.  State,  82  Ga. 
231,  8  S.  E.  875;  Holllday  y.  Cohen,  34  Ark. 
707;  Kelly  t.  State,  61  Ala.  19;  Com.  v.  BU- 
lings,  97  Mass.  405. 

The  question  on  character,  as  to  the  eiclu- 
slon  of  which  appellant  complains,  was  clear- 
ly directed,  not  to  developing  the  character 
of  Gemmill,  the  witness  attacked,  but  was 
really  an  assault  upoi-  that  of  relatrix.  It 
was  properly  ruled  out. 

When  time  ia  given  beyond  the  term  to  file 
a  bUl  of  exceptions,  this  fact  must  appear 
from  the  record,  by  crder-book  entry,  and  not 
by  statement  in  the  bill  of  exceptions.  Ben- 
son V.  Baldwm,  108  Ind.  106,  8  N.  E.  909; 
Engleman  v.  Arnold,  118  Ind.  81.  20  N.  B. 
506;  Elliott,  App.  Proc.  {  801;  De  Pauw 
University  ▼.  Smltb,  11  Ind.  App.  313,  S8  N. 
B.  1093. 

Our  conclusion  is  that  no  Just  cause  for  re- 
versal exists.    Judgment  affirmed. 

LOTZ,  J.,  did  not  participate. 


(166  Maes.  SS) 

In  re  RUBERQ. 
(Supreme  Judicial  Court  of  Massachusetts.    Suf- 
folk.    April  25,  1896.) 

EXICCTION   AGAINST   THB    PERSON— VaLIDITT. 

Under  Pub.  St.  c.  171,  S  55,  which  au- 
thorizes an  officer  to  complete  the  service  of  an 
execution  after  the  return  day,  when  the  service 
was  begun  before  that  day,  where  a  debtor  is  ar- 
rested, and  enters  into  a  recognizance,  and  sub- 
mits liimself  to  examination,  and  the  poor  debt- 
or's oath  is  denied  him,  and  a  certificate  to  that 
effect  is  annexed  to  the  execution,  the  execution 
resumes  its  former  power,  and  the  oificer  is  em- 
powered to  arrest  him. 

Report  from  supreme  Judicial  court,  Suffolk 
county;  James  M.  Morton,  Judge. 

Petition  by  Nelson  C.  Ruberg  for  a  writ  of 
habeas  corpus  against  John  B.  O'Brien,  as 
sheriff  of  Suffolk  county.  Petition  dismiss- 
ed, and  case  reported.    Petition  dismissed. 

H.  P.  Fellows,  foi  petitioner.  Cook  & 
Coughlan,  for  respondent. 

FIELD,  C.  J.  Pub.  St.  c.  162,  J  44,  is  as 
follows:  "If  the  debtor  arrested  on  execution 
and  taken  before  the  magistrate  does  not  de- 
sire to  take  an  oath,  or  fails  to  procure  sure- 
ty or  sureties  to  the  satisfaction  of  the  mag- 
istrate as  before  provldf:d,  or  If  upon  his  ex- 
amination the  oath  or  oaths  are  refused  to 
him,  of  which  refusal  a  certificate  shall  be 
annexed  to  the  execution  and  signed  by  the 


magitttrate,  he  thiOI  be  odnveyed  to  Jail,  and 
there  kept  until  he  hae  recognized  as  herein 
provided,  (if  the  oath  for  the  relief  of  poor 
debtors  has  not  been  refused  him,)  or  untU 
the  execution  is  satisfied,  or  he  is  released  by 
the  creditor,  or  has  given  notice  as  before 
provided  and  taken  the  oath  for  the  relief  of 
poor  debtors,  or  the  oath  that  he  does  not  in- 
tend to  leave  the  state.  In  cases  where  such 
oath  is  permitted."  We  think  that  this  sec- 
tion means  that  the  certificate  of  the  refusal 
of  the  magistrate  to  administer  to  the  debtor 
the  oath  for  the  relief  of  poor  debtors  shall 
be  annexed  to  the  execution  on  which  he  has 
been  arrested;  and  there  has  been,  since  the 
Public  Statutes,  no  change  In  the  law.  In  this 
respect,  material  to  the  present  case.  The 
nature  and  effect  of  the  debtor's  entering  into 
a  recognizance  is  stated  in  Morgan  v.  Curley, 
142  Mats.  107,  109,  7  N.  B.  726,  as  follows: 
"When  the  debtor  enters  Into  a  recognizance 
in  compliance  with  the  statutes,  the  recog- 
nizance takes  the  place  of  the  execution  and 
the  arrest,  and  remains  as  security  to  the 
creditor.  The  power  of  the  execution  Is  sus- 
pended until  the  debtM-  submits  himself  to 
examination,  and  the  magistrate  refuses  the 
oath,  and  annexes  to  the  execution  his  certifi- 
cate to  that  effect  Then,  if  the  officer  is 
present  at  the  place  of  the  examination,  and 
the  debtor  is  there,  abiding  the  final  ^rder  of 
the  magistrate,  the  officer  is  empowered  to 
take  him.  The  recognizance  is  then  of  no  ef- 
fect, and  the  execntlOii  resumes  its  former 
power."  When  the  aenrice  of  an  execution  is 
begun  before  the  returu  day,  It  may  be  com- 
pleted after  the  return  day,  whether  the  serv- 
ice is  by  a  levy  upon  the  lands  or  goods  of 
the  debtor,  or  by  an  arrest  of  his  person. 
This  is  the  rule  at  common  law,  as  well  as 
under  the  statutes.  The  taking  of  the  debtor 
by  the  officer  into  custody  on  the  execution, 
after  the  certificate  of  the  refusal  of  the  oath 
or  oaths  has  lieen  annexed  to  it,  is  not  a  new 
or  second  arrest,  but  it  Is  a  resumption  or 
continuance  of  the  original  arrest,  which  has 
been  suspended  during  the  proceedings  under 
the  recognizance.  Prescott  v.  Wright,  6 
Mass.  20;  Heywcod  v.  HHdreth,  9  Mass.  392; 
Russell  T.  Goodrich,  8  Allen,  150;  Capen  v. 
Doty,  13  AUen,  262.  Pub.  St  c  171,  {  55. 
was  taken  from  Gen.  St  c.  133,  §  53,  and  from 
Rev.  St.  c.  97,  i  14.  It  was  Inserted  in  the 
Revised  Statutes  by  the  recommendation  of 
the  commissioners  Com'rs  Rep.  Rev.  St  c 
97,  i  14,  notes.  Of  this  section  the  commis- 
sioners say:  "Section  14:  One  part  of  this 
has  been  already  recognized  as  law  by  the 
supreme  court  in  6  Mass.  20,  and  the  other 
part  seems  to  be  also  established  by  the  books 
of  common  law.  A  similar  principle  has  been 
adopted  by  the  legislature'  as  to  the  acts  of  a 
deputy  sheriff  after  the  remoyal  of  his  princi- 
pal (St  1808,  c.  46),  which  enactment  is  ex- 
pressed to  have  been  made  for  the  purpose  of 
removing  and  preventing  doubts,  and  it  is 
for  the  same  reason  that  .this  section  Is  now 
proposed."    The  present  case  concerns  only 
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the  part  of  Pub.  St  c.  171,  {  55,  which  pur- 
ports to  authorize  an  <Acer  to  complete  the 
service  of  an  execution  after  the  return  day, 
when  the  service  was  begun  before  that  day. 
It  was  meant  to  be  nf  general  application, 
although  the  cases  tc  which  it  lias  been  ap- 
plied have  been  casos  of  a  levy  upon  real  or 
personal  property.  At  common  law,  after  the 
arrest  of  the  deotor  on  execution,  there  were 
no  proceedings  similar  to  those  under  our 
statutes  for  the  relief  of  poor  debtors.  But 
these  proceedings,  after  a  recognizance  has 
been  given,  we  think,  merely  suspend  the  aiv 
rest  until  it  can  be  determined  whether  the 
debtor  shall  be  discharged  from  arrest,  or 
committed  under  the  execution  on  which  he 
was  arrested.  The  petitioner,  after  the  oath 
was  refused  to  him,  was  therefore  lawfully 
committed  to  jail  under  *^he  alias  execution, 
which  was  the  execution  on  which  he  was 
originally  arrested.  This  is  the  only  ques- 
tion argued.    Petition  dismissed. 


(16e  Mass.  .32) 

CARBBRBT  v.  INHABITANTS  OF 
SHARON. 
(Supreme  Judicial  Court  of  Massachusetts.    Nor- 
folk. '  AprU  25, 1886.) 
Highways— Dbfbcts—NOticb  or  Iujuries. 

1.  Under  St  1888,  c.  114,  providing  that  no- 
tice of  injuries  resulting  from  alleged  defects 
in  a  highway  shall  not  be  deemed  insufficient  by 
reason  of  any  inaccuracy  in  stating  the  cause  of 
the  injury,  it  the  party  entitled  to  notice  was  not 
misled  thereby,  a  notice  which  states  that  plain- 
tiff "was  thrown  from  her  carriage,  caused  by  a 
defect  in  the  road,"  sufficiently  describes  the 
cause  of  the  injnry. 

2.  Where  the  notice  shows  that  the  signer 
was  plaintiff's  husband,  and  alleges  that  "we 
will  be  obliged  to  make  a  claim  on  your  town  for 
damages,"  it  shows  that  it  was  signed  on  behalf 
of  plaintiff. 

Exceptions  from  saperior  court,  Norfolk 
county;  Braley,  Judge. 

This  was  an  action  of  tort,  for  hijuries  sus- 
tained in  consequence  of  an  alleged  defect  in 
a  highway  in  the  defendant  town.  At  the 
trial  in  the  saperior  court,  before  Braley,  J., 
the  defendant  objected  to  the  form  of  the 
notice,  which  was  as  follows:  "East  Wal- 
pole,  Sept.  24,  1893.  Selectmen  of  Sharon, 
Mass.— Gentlemen:  ,1  am  sorry  to  Inform  you 
that  on  Sept  Q,  1893,  my  wife  met  with  a  sad 
accident  in  the  town  of  Sharon,  near  the 
bam  of  Edward  Fuller.  She  was  thrown 
from  her  carriage,  caused  by  a  defect  In  the 
road;  and  I  fear  that  she  has  received  pei^ 
manent  Injuries,  for  which  we  will  be  obliged 
to  I^ake  a  claim  on  your  town  for  damages. 
Dr.  Plimpton,  of  Norwood,  has  been  doctor- 
ing her  ever  since.  Hope  you  will  come  and 
see  to  the  matter  at  once.  Tours,  respectful- 
ly, Andrew  Oarberry.  E^st  Walfiole,  Mass. 
P.  O.  Box  87."  The  court  ruled  that  the 
notice  was  sntflclent  and  defendant  except- 
ed.    Overruled. 

O.  F.  Williams  and  G.  W.  Anderson,  for 
plaintUC    X.  B.  GroT«r,  for  defendant 


AJjLBN,  3.  Tbe  notic6  mentions,  as  the 
cause  of  the  Injnry,  that  the  plaintiff  "was 
thrown  from  her  carriage,  caused  by  a  defect 
in  the  road."  Under  a  former  statute,  this 
would  have  been  insufficient  Madden  v. 
Springfield,  131  Mass.  441.  But  under  the 
statute  now  in  force  i(St  1888,  c.  114),  it  is 
sufficient;  it  having  been  proved  at  the  trial 
that  there  was  no  Intention  to  mislead,  and 
that  the  town  was  not  in  fact  misled  thereby. 
Foi-tin  V.  Basthampton,  142  Mass.  486,  8  N. 
B.  328;  Llffln  v.  Beverly,  145  Mass.  549,  14 
N.  B.  787;  Gardner  y.  Weymouth,  155  Mass. 
595,  30  N.  B.  363;  Fuller  v.  Inhabltante  of 
Hyde  Park,  162  Mass.  61,  37  N.  B.  782. 

The  defendant  contends  that  the  notice  is 
defective  because  it  does  not  show  on  Its 
face  that  it  was  signed  in  belialf  of  the  plain- 
tlfC  But  we  do  not  think  the  notice  in- 
sufficient on  this  ground.  It  Is  not  neces- 
sary that  it  should  say,  In  express  terms,  that 
it  Is  signed  hi  behalf  of  the  plaintiff.  If  that 
can  be  gathered  from  Its  terms.  The  notice 
In  the  present  case  shows  that  the  signer 
was  the  husband  of  the  plaintiff,  and  that 
she  had  received  an  Injury  "for  which  we 
wIU  be  obliged  to  make  a  daim  on  your  town 
for  damages."  This  was  enough.  See  Ous- 
tafsen  v.  Manufacturing  Co.,  153  Mass.  468, 
473,  27  N.  E.  179;  Nash  v.  South  Hadley,  145 
Mass.  105,  107,  13  N.  B.  376;  Taylor  v.  Wo- 
biim,  130  Mass.  194.     Exceptions  overruled. 


(IM  Haas.  XT) 
INDIAN  HEAD  NAT.  BANK  OF  NASHUA 
V.  CLARK  et  al.  (three  cases). 

(Supreme  Jndidal  Court  of  Massachusetts.    But- 
folk.     April  25,  1896.) 

Notes— Bona  Fu>b  Pdkohasbrs— Fbauo. 

Where  signatures  of  defendants  were  ob- 
tained either  as  makers  or  indot'sers  of  certain 
notes  for  the  supposed  accommodation  of  cer- 
tain persons  to  whom  they  looked  for  indemnity, 
the  fact  that  the  notes  were  fraudulently  obtain- 
ed for  the  use  of  the  cashier  of  a  banJi:,  who  dis- 
counted them  with  the  bank's  funds,  and  applied 
the  proceeds  to  his  own  use,  does  not  render  the 
bank  chargeable  with  a  Icnowledge  of  the  fraud, 
and  it  is  an  owner  in  good  faith  of  the  paper, 
which  it  took  for  value,  and  before  maturity. 

Exceptions  from  superior  court  Suffolk 
county. 

Action  by  the  Indian  Head  National  Bank 
of  Nashua  against  Charles  F.  Clark  and  oth- 
ers. The  actions  were  heard  together  with- 
out a  jury.  Judgment  for  plaintiff,  and  de- 
fendants except     Overruled. 

A.  S.  Hall,  for  plaintiff.  Thomas  J.  Gaxw 
gan,  P.  J.  Casey,  and  B.  J.  Collins,  for  de- 
fendants. 


I  St  1888,  c.  114,  provides  that:  "No  notice 
*  *  *  shaJI  be  deemed  to  be  invalid  or  imrafB- 
<aent  solely  by  reason  of  any  inaccuracy  in 
stating  the  time,  place  or  cause  of  the  Injury; 
provided,  that  it  is  shown  that  there  was  no 
intention  to  mislead,  and  that  the  party  entitled 
to  notice  was  not  in  fact  misled  thneby." 
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BARKBft,  3.  Tbe  first  suit  is  against 
Charles  F.  Clark.  The  others  are  against 
him  and  Fred  C.  Clark  as  co-partners.  The 
first  suit  is  apon  a  note  made  by  one  Samps<m 
to  tbe  order  of  C.  F.  Clark,  and  the  declara- 
tion is  against  Charles  F.  Clark  as  indorser. 
The  second  suit  is  upon  a  note  made  by  one 
Graham  to  the  order  of  one  Hlnes,  and  in- 
dorsed by  C.  F.  Clark  &  Son,  and  a  note 
made  by  0.  F.  Clark  &  Son  to  the  order  of 
Hines.  The  third  salt  is  upon  two  notes 
made  by  C.  F.  Clark  &  Son  to  the  order  of 
Hines,  and  upon  a  bank  check  drawn  by  C. 
F.  Clark  &  Son  to  the  order  of  F.  A.  McKean. 
The  notes  were  discounted  by  the  plaintiff  be- 
fore maturity.  The  bank  check  was  dated 
December  17,  1894,  and  was  dlscomited  by 
the  plaintiff  on  December  6,  1894.  In  taking 
and  discounting  the  paper  the  iplalntlfl  acted 
wholly  through  its  cashier,  who,  without  its 
knowledge,  or  the  knowledge  of  any  of  its 
officers,  had  fOr  two  years  been  embezzling 
from  the  plaintiff,  and  whose  frauds  were 
first  discovered  on  December  6,  1894.  Hines 
was  a  friend  of  the  cashier,  and  knew,  or  had 
reason  to  know,  of  the  frauds  which  he  was 
perpetrating  upon  the  bank;  and  the  four 
notes  which  were  payable  to  the  order  of 
Hlnes  were  signed  or  indorsed  by  the  defend- 
ants at  his  request.  The  evidence  tended  to 
show  that  the  defendants  received  no  consid- 
eration for  signing  or  for  indorsing  any  of  the 
notes  or  for  the  check.  It  also  appeared  that 
at  the  time  when  the  cashier,  acting  for  the 
plaintiff,  discounted  the  notes  and  the  check, 
he  knew,  or  had  reason  to  know,  that  the 
defendants  received  no  consideration  for  sign- 
ing or  indorsing  the  paper,  and  that  he  also 
knew  that  neither  Hines  nor  Graham  had 
property;  and  the  evidence  was  that  all  these 
transactions  w»e  parts  of  a  scheme  of  the 
'oashler  to  defraud  the  bank.  The  actions 
were  heard  together  by  a  Justice  of  th6  supe- 
rior court  without  a  jury.  The  note  sued  on 
in  the  first  action  was  dated  April  10,  1894, 

was  written  "three  after  date,"  and 

contained  no  other  statement  of  the  time 
when  it  was  payable.  It  was  treated  by  the 
plaintiff,  in  discounting  it  and  in  demanding 
payment,  as  payable  with  grace,  three  mouths 
after  date.  As  the  exceptions  do  not  show 
that  any  ruUng  was  asked  in  the  superior 
court  apon  the  question  whether  the  demand 
was  sufficient,  and  as  the  question  has  not 
been  arg^ied  by  the  defendant  In  this  court, 
we  express  no  opinion  upon  It.  The  questions 
argued  are  as  to  what  knowledge  of  the  acts 
and  Intentions  of  the  cashier  shall  be  imputed 
to  the  bank,  and  whether  his  frauds  are  a  de- 
fense to  the  suits.  The  defendants  contend 
that  the  bank  should  be  charged  with  knowl- 
edge that  they  were  accommodation  parties  to 
the  paper,  making  or  indorsing  it  without  con- ' 
slderation.  and  that  the  persons  for  whom 
they  signed  br  indorsed  had  no  property;  and 
also  with  knowledge  that  the  cashier  obtain- 
ed or  procured  the  making  or  Indorsing  of  the 
paper  by  the  defendants,  they  supposing  that 
T.43N.E.no.lO— 58 


it  was  honestly  designed,  to  be  used  for  the 
accommodation  of  the  persons  for  whom  they 
lent  their  names,  while  the  real  purpose  of  the 
notes  and  check  was  to  enable  the  cashier  to 
defraud  the  bank;  and  also  with  luiowledge 
that  the  cashier  intended  to  embezzle  from 
the  bank  the  proceeds  of  the  paper  when  it 
should  be  discounted;  and  the  defendants  al- 
so contend  that  the  frauds  of  the  cashier  are 
to  be  imputed  to  the  bank,  and  that  the  plain- 
tiff cannot  recover  In  the  actions.  It  is  con- 
ceded that  the  bank  actually  acquired  title  to 
the  paper  by  way  of  discounting  it,  and  that 
it  paid  for  the  paper  before  maturity.  Being 
a  holder  for  value,  and  bef(»e  maturity,  ne- 
ther the  fact  that  the  defendants  were  ac- 
commodation parties,  receiving  no  considera- 
tion for  their  signatures,  nor  the  fact  that  the 
persons  for  whose  accommodation  they  signed 
had  no  property,  is  a  defense  to  the  actions  if 
the  bank  took  the  paper  in  good  faith.  It  is 
therefore  immaterial  whether  Imowledge  of 
those  facts  is  to  be  imputed  to  the  bank,  un- 
less there  is  something  which  prevents  the 
bank  from  contending  that  it  is  a  bona  fide 
holder.  As  to  tbe  embezzlement  of  the  bank's 
funds,  it  is  plain  that  in  fdonlously  convert- 
ing to  his  own  use  the  proceeds  of  the  dis- 
counted paper  the  cashier  was  not  acting  for 
the  bank.  Atlantic  Cotton  Mills  v.  Indian 
Orchard  Mills,  147  Mass.  268.  279,  17  N.  E. 
496.  Knowledge  of  its  cashier's  intention  to 
embezzle  cannot  be  Imputed  to  the  bank,  and 
the  fact  that  he  did  embezzle  the  proceeds 
of  the  discounted  paper  is  not  a  defense  to  the 
actions.  In  all  tbe  transactions  of  the  bank 
with  the  paper  in  suit  the  cashier  was  the 
only  person  who  acted  for  the  bank.  It  was 
his  hand  which  received  the  paper  for  the 
bank,  placed  it  among  the  assets  of  the  bank, 
t>ald  the  bank's  money  for  tbe  paper,  and  en- 
tered the  transactions  upon  its  books.  No 
other  officer  or  agent  had  any  knowledge  of 
or  any  share  in  the  transactions.  It  is  not  a 
case  In  which  the  doings  of  the  bank  were 
participated  in  by  some-  officer  or  agent  other 
than  the  'one  who  was  committing  and  who 
had  knowledge  of  the  frand,  as  in  Innerarity 
V.  Bank,  139  Mass.  332, 1  N.  E.  282;  Corcoran 
V.  Cattle  Co.,  151  Mass.  74,  23  N.  B.  727; 
Bank  v.  Babbidge,  160  Mass.  563,  36  N.  B. 
462.  We  cannot,  therefore,  apply  the  doctrine 
on  which  those  cases  went,  that  when  an  offi- 
cer of  a  bank,  representing  for  the  moment 
an  adverse  party,  procores  from  the  bank,  act- 
ing through  other  officers,  a  loan  or  discount, 
his  knowledge  is  not  the  knowledge  of  the 
bank,  because  under  such  drcumstances  the 
guilty  officer,  being  In  a  position  adverse  to 
his  principal,  and  the  principal  being  in  fact 
represented  by  other  agents,  the  guilty  officer 
is  not  to  be  deemed  pro  hac  vice  an  agent; 
and,  not  being  an  agent,  there  can  be  no  im- 
putation of  his  fraud  or  his  knowledge  to  tbe 
prin<iipal.  When,  as  here,  the  whole  transac- 
tion is  the  work  of  the  guilty  agent  alone, 
we  must  look  to  general  principles  for  the 
rule  of  decision.     When  the  principal  is  a  cor- 
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porati'on,  tbe  knowledge  or  the  fraud  of  its 
agent  Is  no  more  to  be  imputed  to  tbe  princi- 
pal tlian  if  it  were  a  natural  person.  A  cor- 
poration cannot  have  actual  knowledge;  and 
wben  It  is  a  question  whether  a  corporation  is 
to  be  charged  with  knowledge  or  intent.  It  is 
■of  necessity  a  question  whether  the  knowl- 
«dge  or  tbe  intention  of  some  natural  person  Is 
to  be  imputed  to  it.  A  general  rule  of  agen- 
<:j,  applicable  both  to  corporations  and  to  nat- 
ural persons,  is  that  "notice  to  an  agent, 
while  acting  for  his  principal,  of  fax:ts  affect- 
ing the  character  of  the  transaction,  Is  cmi- 
structive  notice  to  the  principal."  Allen  v. 
Kallroad  Co.,  150  Mass.  200,  200,  22  N.  E.  917. 
But,  as  there  stated:  "There  is  au  exception 
to  this  rule  when  tbe  agent  is  engaged  In 
committing  an  Independent  fraudulent  act  on 
bis  own  account,  and  the  facts  to  be  imputed 
relate  to  this  fraudulent  act."  And  In  In- 
nerarlty  v.  Bank,  139  Mass.  332,  333,  1  N.  E. 
-282,  it  Is  said  that:  "While  tbe  knowledge  of 
on  agent  is  ordinarily  to  be  imputed  to  tbe 
principal,  it  would  appear  now  to  be  well  es- 
tablished that  there  is  an  exception  to  the 
<-onstrnction  or  imputation  of  notice  from  the 
agent  to  the  principal  in  case  of  such  ctmduct 
by  the  agent  as  raises  a  clear  presumption 
that  he  would  not  communicate  the  fact  in 
controversy."  It  is  the  circumstance  ttutt  tbe 
^oit,  while  acting  for  ills  principal,  is  at  the 
same  time  committing  an  Independent  fraudu- 
lent act  upon  his  own  account  that  makes  the 
-case  an  exception  to  the  general  rule.  This 
-class  of  cases  Is  recognized  in  Atlantic  Cotton 
Mills  T.  Indian  Orchard  Mills,  147  Mass.  268, 
278, 17  N.  E.  496,  which  is  distinguished  from 
ibem  In  the  opinion,  and  tbe  decision  of  which 
is  put  upon  the  ground  that  the  title  of  the 
money,  which  in  that  instance  was  felonious- 
ly drawn  from  one  corporation  and  placed 
with  the  funds  of  another  by  a  person  who 
was  the  treasurer  of  each,  did  not  pass  to  the 
corporation  with  whose  funds  it  was  so  pla- 
■ced.  Where  the  agent  has  knowledge  of  tbe 
fraud,  but  is  acting  merely  for  his  principal. 
And  is  not  comml,ttlDg  an  Independent  fraud 
-on  his  own  account,  the  general  rule  applies. 
Instances  of  the  kind  Just  mentioned  are 
found  In  Bank  y.  Cushman,  121  Mass.  491, 
and  In  Lorlng  t.  Brodie,  134  Mass.  453.  In 
our  opinion,  if  the  obtaining  of  the  signatures 
of  the  defendants  for  the  supposed  accommo- 
dation of  tbe  persons  for  whom  they  signed, 
and  to  whom  they  looked  for  Indemnity,  was 
A  fraud  upon  the  defendants,  by  reason  of  the 
cashier's  intention  to  use  the  paper  for  the 
purpose  of  defrauding  his  bank,  tbe  case  is 
within  the  exception  stated,  for  the  reason 
that  the  fraud  upon  the  defendants  was  an  In- 
dependent fraudulent  act  committed  by  the 
cashier  on  his  own  account.  Therefore  nei- 
ther the  fraud  nor  knowledge  of  It  is  to  be 
imputed  to  the  bank,  and  It  Is  to  be  deemed 
an  owner  in  good  faith  of  the  paper  which  it 
took  for  value  and  before  its  maturity.  Such 
a  holder  could  recover  of  the  defendants,  even 
If  the  paper  had  been  stolen  from  them.    We 


And  in  tbe  ruling  tftven  and  In  tiie  retoaals 
,to  rule  no  error  prejudicial  to  tbe  defendants. 
Exceptions  overruled. 

(1«  N.  T.  3«) 

ELBERT  ▼.  HAEBLEB  et  al. 

(Court  of  Appeals  of  New  York.     May  X, 

1896.) 

HA.8TBB  AKD    SbBVAKT— ACTION    FOB  WaOBS— AO- 
OOONTISO — ASBITRATIOH. 

1.  In  an  action  by  an  employ^  to  recover 
for  his  services,  the  compensation  for  which 
was  to  consist  jf  a  certam  percentage  of  the 
profits,  it  appeared  that,  in  accountings  be- 
tfreen  the  parties,  certain  transactions  vrere 
included,  as  to  which  suits  were  subsequently 
brought  b^  the  third  parties  thereto,  or  threat- 
ened, against  the  employer,  for  breach  of  con- 
tract. HeUL,  that  the  amount  due  the  em- 
ployfi  should  be  determined  by  the  accountings, 
wlUiout  regard  to  the  pending  suits,  or  those 
threatened,  and,  in  case  judgment  subsequently 
should  go  against  tbe  employer  in  such  suits, 
his  remedy  would  be  against  the  employs,  for 
contribution. 

2.  It  is  not  oiroi,  in  a  proceeding  before 
arbitrators  to  determine  the  amount  of  a  claim, 
to  allow  one  of  the  parties  to  check  his  figures 
after  the  hearing  has  closed,  for  the  purpose 
of  correcting  any  -rrora  which  might  be  discov- 
ered. 

Appeal  from  supreme  court,  general  term. 
First  department 

Action  by  August  Elbert  against  Theodore 
Haebler  and  another.  From  a  judgment  of 
the  general  term  affirming  a  judgment  for 
plaintifF  entered  upon  an  award  of  arbitra- 
tors, and  orders  denying  motions  to  vacate 
the  award,  and  conflrmlng  tbe  same  (28  N.  Y. 
Supp.  1108)  defendante  appeal    AfBrmed. 

Bldiard  L.  Sweezy,  for  appellants.  Bobert 
B.  Honeyman,  for  respondent. 

HAIOHT,  J.  The  appellants  complain  ct 
tbe  order  refusing  their  motion  to  vacate  the 
award.  They  assert  that  the  arbitrators  are 
chargeable  with  misconduct  in  refusing  to 
hear  and  consider  evidence  on  their  part  per- 
tinent and  material  to  the  controversy,  and 
in  receiving  and  considering  evidence  on  tbe 
part  of  tbe  plaintiff,  after  the  closing  of  the 
bearings,  materially  increasing  the  plaintlfTs 
claim.  The  matter  In  controversy  grew  out 
of  a  contract  between  tbe  plaintiff  and  de- 
fendants, by  which  the  plaintiff  had  agreed 
to  manage  the  cotton  seed  oil  department  of 
the  defendants'  business  for  35  per  cent  of 
the  net  profits,  to  be  computed  half-yearly,  to 
wit  on  the  1st  day  of  July  and  the  1st  day 
of  January  In  each  year,  tbe  defendants 
guarantying  that  the  plaintiff's  profits  would 
amount  to  $150  per  month.  The  contract 
originally  was  for  one  year,  but  It  had  been 
continued  from  year  to  year  for  several 
years.  On  tbe  12tb  day  of  January,  1882,  a 
balance  was  struck  showing  a  profit  of 
$3,322.26,  of  which  $1,162.79  was  credited  to 
the  plaintiff;  on  December  3,  1892,  another 
balance  was  made,  showing  a  profit  of  $9,300. 
of  which  $3,255  was  credited  to  tbe  plaintiff: 
and  on  tbe  26th  of  January,  1893,  another 
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balance  was  entered,  showing  a  profit  of 
f9,000,  of  which  $3,150  was  credited  to  the 
plalntlA  It  l8  claimed  by  defendants  that 
the  last  balance  was  only  estimated,  and 
that  the  business  during  the  year  resulted  In 
a'  loss  exceeding  that  amount.  The  principal 
Question  submitted  tathe  arbltmtors  pertain- 
ed to  this  claim.  The  evidence  taken  by 
them  Is  not  before  us,  asd  we  consequently 
hare  no  means  of  Judging  as  to  the  merits  of 
their  award.  At  the  time  of  the  settlement 
of  January  12,  1892.  there  was  Included  a 
transaction  with  the  CSochran  C!otton-OU 
Company.  Subsequently  a  dispute  arose  with 
that  company  with  reference  to  the'tranaacr 
tion,  which  resulted  in  a  suit  being  brought 
against  the  defendants,  which  at  the  time  of 
the  arbitration  was  pending,  nndertermlned. 
At  the  settlement  of  December  3, 1892,  there 
was  Included  a  transaction  with  one  Sanchez, 
who  subsequently  made  a  claim  against  the 
defendants  for  damages  for  breach  of  con- 
tract, and  threatened  suit,  and  the  claim  still 
remains  unsettled.  It  Is  claimed  on  behalf 
of  the  defendant  Haebler  that  on  the  final 
hearing  before  the  arbitrators  he  was  pro- 
ceeding to  give  evidence  in  reference  to  the 
two  matters  above  mentioned,  when  be  was 
interrupted  by  the  arbitrators,  and  told  that 
he  could  incorporate  the  matters  in  the  brief 
which  they  asked  blm  to  submit;  that  he  ac- 
quiesced, relying  upon  the  understanding  that 
he  might  present  the  facts  i>ertalning  to  such 
claims  in  writing.  It  Is  also  contended  that 
the  defendants  did  furnish  to  the  arbitrators 
a  written  brief.  In  which  the  facts  pertaining 
to  these  claims  were  stated,  but  that  the  ar- 
bitrators refused  to  consider  the  facts,  set 
forth  therein,  for  the  reason  that  they  were 
not  proven  upon  the  trial.  Assuming  the  de- 
fendants' claim  to  be  correct  in  every  par- 
ticular, we  are  unable  to  see  how  the  arbi- 
trators could  have  done  otherwise  with  the 
claims.  They  were  still  pending,  undeter- 
mined and  unsettled.  They  were  In  good 
faith  embraced  In  former  settlements  be- 
tween the  plalntifF  and  defendants,  which 
were  not  asked  to  be  opened  by  either  party 
in  this  controversy.  Those  settlements  can- 
not be  disturbed  tmtil  one  of  the  parties 
thereto  has  some  complaint  to  make  with 
reference  thereto.  As  yet,  the  defendants 
have  suffered  nothing.  If  Judgment  subse- 
quently goes  against  them,  they  then  may 
have  a  good  claim  against  the  plaintiff  for 
contribution.  Equity,  in  such  a  case,  has 
power  to  open  a  settlement  between  the  par- 
ties. 

It  Is  also  contended  that  the  arbitrators 
were  guilty  of  misconduct  in  permitting  the 
plaintiff  to  change  his  figures  in  submitting 
his  brief.  It  appears  be  was  figuring  out 
his  claim  before  the  arbitrators  when  the 
evidence  was  closed,  and  that  he  then  asked 
leave  to  figure  it  over  and  correct  his  figures, 
if  he  found  an  error.  There  was  no  harm  In 
this.  The  figures  were  not  new  evidence. 
The  arbitrators  could  figure  for  themselves, 


and  It  was  thefir  duty  to  do  so,  to  the  extent 
of  seeing  that  the  computations  were  correct 
The  Judgment  should  be  affirmed,  with  costs. 
All  concur.    Judgment  affirmed.  ' 


(ii»  N.  T.  m> 

CORN  EXCHANGE  BANK  OF  CITY  OP 

NEW  70BK  V.  AMERICAN  DOCK 

&  TRUST  CO. 

(Oonrt  of  Appeals  of  New  York.     April  14, 

188&) 

OORPOaATIOSS— AUTBOBITT    OF    OlTICaBS— WaBB«^ 

aocsB  Rkceifts. 

Where  the  court  erroneously  charged 
Ibat  liability  of  a  warehouseman  depended  up- 
on the  fact  that  there  was  cotton  stored  and 
covered  by  the  receipts,  oniess  the  warehouse-' 
mau  was  estopped  to  deny  such  fact  beoause 
of  representations  by  the  person  in  charge  of 
the  warehouse  that  there  was  cotton  uere, 
such  error  is  not  cured  by  a  subsequent  instruc- 
tion that  defendant  cannot  be  estopped  from 
denying  the  genuineness  of  the  receipts  unless 
he  lias  stated  that  there  was  cotton  in  the  ware- 
bouse,  knowing  at  the  time  that  the  bank 
making  the  inquiry  intended  to  act.  on  such 
statement. 

Appeal  from  supreme  court,  general  term,. 
First  department. 

Action  by  the  Com  Exchange  Bank  of  the- 
City  of  New  York  against  the  American  Dock  & 
Trust  Company  to  recover  for  the  conversIoB. 
of  194  bales  of  cotton.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  appealed.. 
From  a  Judgment  of  the  goieral  tenn  affirm- 
Ing  the  Judgment  (29  N.  Y.  Snpp.  158),  defend- 
ant appeals.    Reversed. 

The  defendant,  by  Its  answer,  after  admit- 
ting the  corporate  character  of  the  parties,, 
pleads  a  general  denial,  and  alleges  tha^  the- 
supposed  cotton  never  had  an  existence,  but 
that  the  president  of  the  defendant,  M.  W. 
Stone,  fraudulently  issued  warehouse  receipts. 
Ita  his  own  favor  for  cotton  to  the  amoimt 
mentioned  in  the  complaint,  and  transferred 
the  same,  as  collateral  security  for  his  per- 
sonal debt,  to  the  plaintiff,  which  had  notlce- 
at  the  time  of  his  want  of  authority. 

Thaddeus  D.  Keimeson,  for  appellant  John. 
M.  Bowers,  for  respondent 

VANN,  J.  For  the  third  time,  the  defend- 
ant is  before  this  court  to  defend  itself  from 
liability  on  account  of  the  misconduct  of  its- 
former  president,  the  late  M.  W.  Stone.  ThO' 
actions  were  ail  based  uxran  warehouse  cer- 
tificates issued  by  Stone,  as  president  to  bis 
own  order,  for  cotton  purporting  to  have  been, 
deposited  by  him  in  the  storehouses  of  the  de- 
fendant The  plaintiff  in  the  first  action 
sought  to  make  the  defendant  liable  upon  a 
certificate  alone,  with  proof  of  Stone's  author- 
ity to  issue  such  certificates  to  third  persons,, 
but  without  any  evidence  of  authority  in  him. 
to  issue  certificates  to  himself;  and  the  court 
held  that  he  had  no  power  to  issue  certificates 
in  his  own  favor,  even  for  cotton  that  he  had. 
actually  deposited  with  the  defendant.  Bank; 
of   New   York   National   Banking   Ass'n   v.. 
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American  Dock  &  Trust  Co.,  143  N.  Y.  BSO,  38 
N.  E.  713.  In  the  next  action,  the  effort  to 
recover  from  the  defendant  was  baaed  upon  a 
certificate,  supported  by  evidence,  tending  to 
show  that  the  defendant's  directors,  Icnowing, 
or  being  presumed  to  know,  that  Stone  bad 
occasionally  issued  certificates  to  himself,  ac- 
quiesced In  that  assumption  of  authority; 
and  the  court  held  that  acquiescence,  under 
the  circumstances  then  disclosed  by  the  rec- 
ord, would  permit  tbe  Inference  that  Stone 
had  implied  authority  to  issue  a  certificate 
on  his  own  account  for  cotton  actually  de- 
posited by  him.  Upon  this  basis,  it  was  far- 
ther held  that,  in  Issuing  the  certificate  then 
tn  question,  although  for  cotton  never  de- 
posited. Stone  was  acting  within  tbe  scope  of 
his  apparent  authority,  so  that  his  represen- 
tations were  binding  upon  the  defendant, 
which  thus  became  liable  to  a  purchaser  for 
value,  even  with  notice  that  express  authoi^ 
Ity  to  certify  to  himself  had  not  been  confer- 
red. Hanover  Nat.  Bank  of  City  of  New 
York  V.  American  Dock  &  Trust  Co.,  148  N. 
Y.  612,  43  N.  B.  72.  The  facts  of  the  case  now 
before  us  are,  to  a  great  extent,  identical  with 
those  in  the  case  last  cited;  yet  it  lacks  some 
elements  there  appearing,  and  has  some  fea- 
tnres  peculiar  to  itself.  While  the  five  certif- 
icates issued  by  Stone  in  his  own  favor  in 
1881  and  1886  are  common  to  both  cases,  it 
does  not  now  appear  that  all  of  those  cer- 
tificates were  written  upon  a  printed  blank 
by  the  defendant's  secretary,  although  the 
most  of  them  were;  nor  were  the  stubs  or 
Stone's  i)ersonal  receipts  for  the  certificates 
in  evidence.  The  statements  of  the  secretary 
In  response  to  the  inquiries  of  tbe  assistant 
cashier  of  the  Hanover  National  Bank  were 
not  proved  upon  the  trial  now  under  review, 
but  no  other  important  evidence  was  disclos- 
ed by  the  record  in  that  case  that  does  not 
substantially  appear  in  the  record  now  pre- 
sented. On  the  other  hand,  it  appears  that 
the  plaintifT  in  this  action  had  made  loans  to 
Stone  prior  to  the  9th  of  February,  1891,  up- 
on certificates  issued  by  him  as  president,  to 
himself  as  an  Individual,  as  many  as  four  or 
five  times.  On  that  day  the  plaintiff  lent  him 
$5,000,  taking  as  security  two  certificates  is- 
sued by  him  in  the  name  of  the  defendant,  to 
bis  own  order,  for  194  bales  of  cotton,  dated, 
respectively,  December  22,  1890,  and  Decem- 
ber 23, 1891,  each  written  by  him  on  the  blank 
commonly  used,  and  in  the  usual  form,  except 
that  the  number  was  not  printed  in  blue  fig- 
ures in  the  corner,  as  it  was  upon  the  regular 
receipts,  but  was  written  in  that  place  with  a 
pen.  The  proceeds  of  the  loan  were  placed 
to  his  credit,  as  a  depositor  in  the  plaintiff 
bank.  These  certificates  were  fraudulently 
Issued  by  him,  as  he  had  at  the  time  no  cotton 
on  depoeltwlth  the  defendant  As  the  plaintiff 
made  many  loans  upon  warehouse  receipts  as 
collateral,  it  had  been  Its  custom  for  years  to 
cause  the  property  named  in  the  certificate  to 
be  examined  immediately  after  the  loan  was 
made,  and  it  bad  assigned  to  that  duty  a 


clerk  named  Mead,  who  generally,  as  well  as 
in  this  Instance,  was  furnished  with  a  slip 
containing  the  substance  of  the  certiflcate  for 
the  purpose  of  making  the  examination,  iii. 
Mead  went  wlt2i  the  slip  to  the  warehouses 
of  the  defendant,  and  there  saw  Mr.  Jewell, 
the  man  in  charge,  as  he  had  on  many  occa- 
sions before,  when  detailed  to  examine  cotton. 
He  testified,  in  substance,  tliat  Jewell  in- 
formed him  that  Stone  had  the  cotton  men- 
tioned In  t2ie  slip  then  on  storage  with  the 
defendant  He  made  no  attempt  to  go  into 
the  room  where  the  cotton  was  stored,  and 
actually  see  it,  as  his  instructions  required, 
bnt  retained  to  tbe  plaintiff,  and  reported  that 
"the  cotton  was  there,  and  was  now  inspect- 
ed." Mr.  Jewell,  in  his  testimony,  admitted 
that  the  interview  took  place,  but  denied  tell- 
ing Mead  that  Stone  had  the  cotton  on  de- 
posit 

Tbe  question  as  to  the  Implied  authority 
of  Stone  to  bind  the  defendant  by  issuing 
the  certificates  ander  consideration  was  not 
submitted  to  the  Jury,  but  tbe  learned  trial 
judge  Instructed  them  as  follows,  vis.:  "The 
plaintiff  cannot  recover  upon  these  certifi- 
cates, becaose  the  certificates  were  issued  by 
Mr.  Stone  himself  in  his  own  name,  and  be- 
cause there  was  no  cotton  there  as  represent- 
ed in  those  certificates.  But  the  plaintiff 
may  recover'  in  this  action  if  yon  shall  find, 
from  the  evldoice  in  the  case,  that,  before 
it  parted  with  the  money  that  it  had  loaned 
to  Mr.  Stone,  tbe  defendant  or  its  agents  did 
something  that  caused  It  to  part  with  that 
money.  The  plaintiff  says  that,  some  time 
after  the  9th  day  of  February,  It  Beat  one  of 
its  clerks  or  employes  to  the  warehouses, 
and  he  was  there  told  by  an  employe  of  the 
defendant  tliat  Mr.  Stone  bad  192  bales  of 
cotton  in  that  warehouse.  That  fact  is  de- 
nied by  the  defendant  Upon  that  fact  de- 
pends the  right  of  the  plaintiff  to  recover  in 
this  action.  I  have  told  you  that  the  plain- 
tiff cannot  recover  upon  the  certificates 
alone.  The  plaintiff  can  only  recover  in 
this  action  if  you  shall  find,  from  the  evi- 
dence in  the  case,  that  Mr.  Jewell  told  Mr. 
Mead  that  Mr.  Stone  had  192  bales  of  cotton 
there;  and  It  recovers  then  because  the  de- 
fendant will  be  estopped  from  denying  the 
truth  of  the  statement  So  you  see  that  the 
point  to  which  you  shoold  direct  your  minds 
in  the  first  instance  Is,  did  Mr:  Jewell  tell 
Mr.  Mead  that  Mr.  Stone  had  192  bales  of 
cotton  there?  If  he  did,  the  plaintiff  may 
recover.  If  he  did  not,  the  plalntifC  cannot 
recover,  no  matter  how  much  it  has  lost  I 
have  said  nothing  about  the  prior  certificates, 
because  the  view  of  tbe  law  I  have  taken 
makes  it  immaterial."  The  trial  court  was 
apparently  of  the  opinion  that  Stone  had  ac- 
tual authority  to  issue  certificates  to  him- 
self for  cotton  that  he  had  in  fact  deposited. 
The  deposit  thus  became  in  his  mind  the 
vital  fact,  and  he  charged,  in  substance,  that, 
if  Jewell  represented  that  the  cotton  was  on 
hand,  the  defendant  was  estopped  from  de- 
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nylng  it,  and  was  therefore  liable  the  same 
as  if  the  cotton  liad  actually  been  deposited. 
This  was  an  erroneous  theory  upon  which  to 
send  the  case  to  the  Jury,  as  the  right  to  re- 
cover did  not  depend  on  the  possession  of  the 
cotton  by  the  defendant,  but  on  the  alleged 
contract  between  Stone  and  the  d^endant, 
of  which  the  certificates  were  the  evidence. 
The  action  Is  for  the  conversion  of  cotton 
claimed  to  have  once  belonged  to  Stone,  but 
he  had  sold  no  cotton  to  the  plaintiff.  He 
had  simply  sold  it  a  certificate  which,  U 
valid,  entitled  the  ht^der  thereof  to  receive 
from  the  defendant  the  cotton  described 
therein.  The  plaintiff's  right  to  recover  was 
based  on  the  contract  embraced  in  the  cer- 
tificates. If  that  contract  is  valid  as  to  third 
persons  who  parted  with  value  on  the 
strength  of  it,  the  defendant  is  liable.  Its 
validity  d^ends  upon  the  authority  of  Stone 
to  make  such  an  agreement  as  to  cotton  ac- 
tually deposited  by  him,  representing,  as  he 
did,  both  ctmtracting  parties.  That  aathorl* 
ty.  If  it  existed  as  to  the  defendant,  came 
from  Its  board  of  directors,  either  expressly 
or  impliedly;  and,  as  express  power  was 
not  conferred,  the  question  was  as  to  wheth- 
er, implied  power  had  been  conferred.  .That 
depended  on  the  directors'  knowledge  of 
Stone's  assiunptlon  of  authority  in  similar 
cases,  and  their  acquiescence  in  its  eserdse.- 
If  it  liad  been  found  as  a  fact  that  the  power 
existed,  the  actual  presence  of  toe  cotton  on 
deposit  would  have  been  immaterial,  as  the 
d^ndant  would  be  estopped  from  denying 
it.  The  presence  of  the  cotton,  as  an  Inde- 
pendent fact,  would  confer  no  right  on  the 
plaintiff  unless  It  proved  title  thereto;  and 
it  bad  no  title  provided  the  certificates  were 
Invalid;  while,  if  they  were  valid,  the  defend- 
ant was  liaUe,  as  we  have  seen,  whether 
there  was  any  cotton  on  band  or  not  Han- 
over Bank  Case,  supra.  Therefore,  as  Jew- 
ell's statements.  If  true,  would  not,  as  soch, 
enable  the  plaintiff  to  recover,  they  .cannot, 
if  false,  make  the  defendant  liable,  although 
they  may  be  material  on  the  question  of  aur 
thority. 

The  learned  counsel  for  the  plaintiff,  bow- 
ever,  contends  that  tlie  error  was  corrected 
by  the  trial  Judge  before  the  case  reached 
the  Jury,  because,  at  the  request  of  the  de- 
fendant, he  charged  "that  the  defendant  can- 
not be  estoi^ed  from  denying  the  genuine- 
ness of  the  alleged  warehouse  receipts,  un- 
less the  jury  find  that  Mr.  Jewell  represented 
to  Mr.  Mead  that  the  defendant  had,  at  the 
time  of  the  inquiry,  the  cotton  mentioned  In 
the  alleged  warehouse  receipts,  and  that  that 
cotton  belonged  to  Stone,  and  tliat  snch  rep- 
resentation was  made  with  knowledge  that 
the  bank  was  making  the  inquiry  for  the 
purpose  of  acting  or  relying  upon  it"  This 
request  was  apparently  based  on  the  theory 
that  as  the  court  had  withheld  from  the  jury 
the  question  of  Stone's  authority,  as  found- 
ed on  the  knowledge  and  acquiescence  of  the 
directors,  and   had  charged  that  the  vital 


question  was  that  of  estoppel,  based  (m  the 
statement  that  the  cotton  was  in  store,  and 
as  estoppel  could  not  be  predicated  on  a  cas- 
ual answer  given  by  Jewell  to  Mead's  in- 
quiry, the  Jury  should  therefore  be  farther 
required  to  find  that  Jewell  made  the  state- 
ment knowing  that  the  bank  expected  to  act 
upon  it  While  the  word  "genuineness,"  as 
used  In  the  request,  might  suggest  the  ques- 
tion of  authority  to  the  mind  of  a  trained 
lawyer.  It  would  not  be  apt  to  convey  that 
impression  to  the  Jury,  or  lead  them  to  sup- 
pose that  the  question  of  Stone's  implied  au- 
thority to  issue  the  certificates  was  submitted 
to  them  to  pass  upon.  That  would  Involve 
the  abandonment  of  the  theory  advanced  in 
the  body  of  the  charge,  and  the  substitution 
of  a  new  and  Independent  basis  of  recovery. 
The  Jury  could  not  well  have  understood  the 
Judge  to  mean  this,  for  when  tl>e  counsel  for 
the  defendant.  In  their  presence,  excepted 
to  the  instruction  "that.  If  Mr.  Jewell  made 
a  representation  that  Mr.  Stone  bad  cotton" 
on  deposit  "that  the  dock,  company  is  estop- 
ped to  deny  the  statement  and  the  authority 
of  Mr.  Stone  to  issue  those  receipts.  If  at  the 
time,  or  after  that  time,  they  could  have  pre- 
vented the  withdrawal  of  the  money  from 
the  bank,"  the  court  said:  "I  do  not  modify 
It  except  by  saying,  if  he  had  the  money  in 
the  bank."  This  shows  that  the  learned 
judge  still  adhered  to  his  original  i)oeitlon. 
The  charge  stiould  receive  such  a  construc- 
tion as  ordinary  men,  not  learned  In  the  law, 
would  be  apt  to  place  upon  It;  and  it  would 
be  tmreasonabie  to  sui^ose  that  the  jury  im- 
derstood  the  Judge  to  impliedly  withdraw  all 
that  he  had  previously  said  as  to  the  basis 
of.  liability,  and.  In  one  sentence,  to  substi- 
tute a  new  basis  so  obscurely  described  as  to 
leave  them  in  the  dark  as  to  their  duty. 
The  issues  upon  which  the  rights  of  the  par- 
ties depend  have  not  been  decided;  but  a 
recovery  has  been  permitted  upon  facts 
which,  standing  alone,  do  not  warrant  it 
and  the  defendant  lias  protected  Itself  by  an 
exception.  While  the  evidence  presented  a 
question  of  fact  for  the  jury,  they  were  not 
allowed  to  pass  upon  that  question,  but  were 
told  to  decide  another,  and,  as  they  decided 
it,  to  find  for  the  plaintiff  or  defendant  A 
presumption  of  injury  to  the  defeated  party 
necessarily  arises  under  such  circumstances, 
for  Judgment  has  passed  against  It  upon  un- 
tenable grounds.  The  Judgment  should  be 
reversed,  and  a  new  trial  granted,  with  costs 
to  abide  event  All  concur,'  except  G-BAY, 
J.,  not  voting.    Judgment  reversed. 


(14*  N.  r.  SIS) 
GRAHAM  V.  MANHATTAN  RT.  CO. 
(Court  of  Appeals  of  New  York.     April  28, 
1896.) 

CaHRIBRS— IKIUBIRS  TO  PASiBVOBRS— NkOMOKNOS 
— COSTRIBDTORT   NhOLIOBNCE— EviDENOH. 

1.  There  was  evidence  that  plaintiff,  at  the 
luTitation  of  an  employft  at  the  defendant  ear- 
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rier,  got  upon  its  can,  which  were  so  crowded 
a«  to  necessitate  his  ridiog  upon  the  platform; 
that,  due  to  the  crowd  upon  the  platform,  the 
carrier  was  unable  to  close  the  gates  on  the 
car  as  required  by  statute;  that  the  conduct  of 
an  emplo76  of  the  carrier,  in  striking  at  a 
passenger,  caused  the  crowd  on  the  platform  to 
jostle;  and  that  plaintiff,  in  attempting  to  re- 
tain his  position,  inTolnntarily  seized  the  rail- 
ing behind  him,  whereby  his  arm  was  caught 
between  the  railings  of  the  car  on  whidi  he 
was  riding  and  the  one  behind  him,  and  broken. 
Held,  that  the  evidence  was  not  insufficient,  as 
a  matter  of  law,  to  show  negligence  on  the 
imrt  of  the  carrier. 

2.  In  such  a  case  the  fact  that  plaintiff,  aft- 
er alighting  at  an  intermediate  station  to  allow 
a  passenger  to  get  off,  got  on  the  platform 
again,  does  not,  as  a  matter  of  law,  render  hnu 
guilty  of  contributory  negligence. 

Andrews,  O.  J.,  and  Gray  and  Bartlett,  33., 
dissenting. 

Appeal  from  eonunan  pleas  of  New  York 
city  and  connty,  general  term. 

Action  by  Henry  Graham  against  tbe  Man- 
hattan Railway  Company  for  personal  lnja> 
rles.  From  a  judgment  of  the  general  term 
(28  N.  Y.  Snpp.  739)  affirming  a  Judgment 
for  defendant,  and  from  an  order  affirming 
the  denial  of  a  new  trial,  plalnttfl  appeals. 
ReTersed. 

Gilbert  D.  Lamb,  for  appellant  Edward 
B.  Thomas,  tor  respondent 

MARTIN,  J.  On  November  19,  1892,  the 
plaintiff  was  injured  while  a  passenger  upon 
one  of  the  defendant's  trains.  Early  in  the 
evening  of  that  day  he  went  to  the  defend- 
ant's station  at  Fifty-Ninth  street  purchased 
a  ticket,  and  i)assed  to  the  platform  for  the 
purpose  of  boarding  an  approaching  train. 
When  the  train  reached  the  station  the  plat- 
forms of  the  cars  were  crowded  with  passen- 
gers. One  of  the  guards  employed  upon  the 
train,  who  saw  the  plaintiff  standing  at  the 
station,  said:  "Hurry  up.  Get  on.  If  you  are 
g«lng.  Get  on.  We  cannot  wait  aU  night" 
In  compliance  with  that  suggestion  the  plain- 
tiff boarded  the  train,  and  It  started.  Owing 
to  the  crowded  condition  of  Its  platform,  the 
gate  upon  the  car  was  not  closed  at  any  time 
before  the  accident  The  plaintiff  was  re- 
quired to  remain  upon  the  platform,  as  the 
crowd  in  the  cai  prevented  his  occupying  any 
other  position.  At  the  comer  of  Flfty-Thiid 
street  and  Ninth  avenue  the  defendant's  road 
curves  to  the  east  and  at  the  jimction  of  Fif- 
ty-Third street  and  Eighth  avenue  there  Is  a 
station,  where  the  train  stopped;  and  the 
{dalntiff  stepped  to  the  platform  to  enable  a 
passenger  to  get  off.  after  which  be  immedi- 
ately returned  to  his  former  position  on  the 
car.  The  streets  are  nearly  at  right  angles 
at  the  comer  of  Fifty-Third  street  and  Sixth 
avenue,  and  the  railroad  turns  south,  on  a 
short  and  sharp  curve,  into  Sixth  avenue.  At 
that  point  the  guard,  whose  i>o8ttion  was  be- 
tween the  car  upon  which  the  plaintiff  was 
riding  and  the  one  in  the  rear,  had  a  quarrel 
with  one  of  the  passengers,  who  was  intoxi- 
cated, and  struck  at  him,  the  effect  of  which 


was  to  cause  a  movement  of  the  crowd  upon 
the  platform  of  the  car.  that  tended  to  crowd 
the  plaintiff  from  the  train,  whereupon  he 
made  a  quick,  involuntary  movement  with  his 
left  hand  to  grasp  the  railing  behind  him. 
At  that  moment  his  arm  was  caught  between 
the  iKHQi  railings  of  the  car  upon  which  he 
was  riding  and  the  one  immediately  In  the 
rear,  as  they  came  nearly  together  in  rounding 
this  curve.  The  plaintiff's  arm  was  broken, 
and  he  sustahied  Injuries  of  a  somewhat  se- 
rious diaracter.  Before  the  injury  the  plain- 
tiff had  no  knowledge  that  any  danger  was  to 
be  apprehended  from  the  proximity  of  these 
raiUnga  when  the  train  was  making  the  curve 
at  this  point  In  the  defendant's  road,  nor  was 
be  Informed  by  any  of  the  defendant's  em- 
ployfis  of  any  such  danger.  Upon  his  cross- 
exEimlnation  he,  however,  testified  that  when 
he-  returned  to  the  car  he  knew  the  poeiUon 
iq>on  the  crowded  jdatfoim  was  dangerous. 
It  is  manifest,  therefore,  that  the  plaintiff  at 
that  time  recognized  his  peril,  so  far  aa  it 
arose  from  a  crowded  condition  of  the  car  and 
platform,  but  had  no  reason  to  apprehend  any 
danlier  of  the  character  of  that  which  was  the 
Immediate  cause  of  his  injury.  The  action 
was  for  negligence.  Upon  the  trial  the  plain- 
tiff was  nonsuited.  The  motion  was  based  iq>- 
on  the  ground  that  he  had  not  established  a 
cause  of  action,  in  that  he  had  tailed  to  prove 
negligence  iQ»n  the  part  at  the  defendant  and 
absence  of  negligence  ppon  his  own  part  To 
this  mllng'  the  plaintiff  duly  excepted.  Upon 
appeal  to  the  general  term  the  Judgment  was 
affirmed  upon  the  ground  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  re- 
turning to  the  car  after  he  had  alighted  at  the 
station  at  Fifty-Third  street  and  Eighth  ave- 
nue. 

Thus,  the  question  is  presented  whether  the 
evidence,  and  any  proper  inferences  that  might 
have  been  drawL  from  it  were  sufficient  to 
Justify  the  court  In  submitting  the  questions 
of  the  defendant's  negligence,  and  the  plam- 
tifTs  freedom  from  contributory  negligence,  to 
the  Jury,  for  its  determination.  It  the  proof 
was  such  as  to  authorize  the  court  to  bold, 
as  a  matter  of  law,  either  that  the  defendant 
was  free  from  negligence,  or  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  then 
the  Judgment  must  be  affirmed.  Tlie  8t<q>- 
plng  of  the  train  at  Fifty-Ninth  street  was  an 
invitation  tc  the  plaintiff  to  take  iMSsage 
thereon.  There  was  also  an  express  Invita- 
tion by  one  of  the  defendant's  employes.  The 
defendant  was  therefore  bound  to  furnish  tlie 
plaintiff  a  safe  place  to  ride.  Proof  of  the 
omission  to  do  so  was  evidence  toiiding  to 
show  the  defendant's  negligence.  Werle  v. 
Railroad  Co.,  96  N.  Y  650.  Again,  the  de- 
fendant's disregard  of  the  statute  which  re- 
quired gates  upon  every  passenger  car  used 
upon  Its  elevated  raUroad,  and  that  they 
should  be  kept  closed  while  the  car  was  In 
motion,  was  also  evidence  of  Its  negUgence. 
Knupfle  v.  Ice  Co.,  84  N.  Y.  488;  McRl«*ard 
V.  Flint  114  N.  Y.  222,  226,  21  N.  G.  153. 
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Moreover,  the  action  Of  the  defendant's  serr- 
■ant  in  bo  coudnctlng  himself  as  to  cause  the 
crowd  ujpon  the  .phittorm  to  sway,  and  Jostle 
the  plaintiff  to  an  extent  that  Induced  him  to 
jseize  the  rail  to  retain  hia  position  on  the  car, 
was  also  evidence  tending  to  show  negligence 
in  the  defendant  The  exposure  of  a  passen- 
ger to  danger,  which  the  exercise  of  a  rea- 
sonable foresight  would  have  anticipated,  and 
•due  care  avoided.  Is  negligence  on  the  part 
of  a  carrier;  and  whether  the  overcrowding 
•of  cars  is  negligence  Is  a  question  of  fact 
Lefar  V.  Raihnad  Co.,  U8  N.  Y.  656,  23  N.  B. 
S89.  The  evidence  in  this  case  was  clearly 
sufficient  to  require  the  submission  to  the  Ju- 
ry of  the  question  of  the  defendant's  negli- 
gence. 

The  respondent,  however,  urges  that  the 
plaintiff  was  goUty  of  contributory  negligence, 
as  a  matter  of  law,  and  upon  that  ground  It 
seeks  to  uphold  the  Judgment.  This  conten- 
•tton  is  based  upon  the  plaintitTs  evidence  to 
the  effect  that  the  ca  and  platform  were 
•crowded  when  he  first  boarded  the  train,  and 
that  he  knew  it  was  s  bad  place  to  ride,  and 
•thought  it  was  dangerous  when  he  got  on  at 
the  JSighth  avenue  station.  The  plaintiff,  by 
4nomentariiy  stepping  to  the  platform  to  per- 
-mlt  another  to  alight  dia  not  cliange  his  rda- 
tlon  as  a  passenger  upon  that  train,  nor  did 
his  return  render  him  guilty  of  contributory 
negligence,  as  a  matter  of  Uw.  In  Willis  v. 
Railroad  Co.,  34  N.  Y.  670,  683,  it  was  held 
-that  a  passenger  was  not  to  be  deemed  guilty 
•of  negligence  for  standing  upon  a  platform  of 
■cars  In  motion,  where  there  were  no  vacant 
seats  In  the  car.  In  that  case  it  was  said: 
-"As  the  defendant  in  the  present  case  neg- 
lected that  duty  [to  furnish  proper  seats  In- 
side its  cars],  and  the  plaintiff  rode  on  the 
-platform  because  the  company  did  not  provide 
"him  with  suitable  and  reasonable  accommoda- 
tion within  the  cars,  the  circumstance  of  his 
ttelng  in  that  position  when  he  was  injured 
does  not  relieve  the  defendant  from  liability." 
•See,  also,  Ginna  v.  Railroad  Co.,  67  N.  Y.  596; 
Nolan  V.  RaUroad  Co..  87  N.  Y.  63;  and  Mer- 
wln  V.  Railway  Co..  48  Hun,  608,  1  N.  Y. 
Bupp.  267.  The  case  last  cited  was  an  action 
in  many  respects  similar  to  this,  and  on  the 
arg:ument  of  the  appeal  it  was  urged  that  a 
verdict  should  have  been  directed  for  the  de- 
fendant upon  the  ground  that  the  plaintiff  was 
-guilty  of  contributory  negligence  in  lx)arding 
a  car  when  it  was  perfectly  obvious  that  he 
would  have  to  stand  upon  the  platform.  It 
was,  however,  held,  that  even  if  it  was  ob- 
vious to  the  decedent  that  he  would  not  be 
able  to  find  a  place  Inside  of  the  car,  yet  the 
•defendant  by  taking  him  upon  the  train  for 
the  purpose  of  transporting  him  as  a  passen- 
ger upon  the  platform,  was  bound  to  exercise 
a  high  degree  of  care  to  make  the  platform 
safe  for  his  occupation,  and  be  was  entitled 
to  assume  that  it  wonlc.  This  case  was  sub- 
sequently affirmed  by  the  court  of  appeals. 
113  N.  Y.  659,  21  N.  B  415.  The  cases  cited 
■tend  to  sustain  the  doctrine  that  the  plaintiff, 


'by  boarding  the  defendant's  train,  although 
the  car  and  platform  were  crowded,  was  not, 
as  a  matter  of  law,  guilty  of  contributory  neg- 
ligence. We  think  the  question  of  contribu- 
tory neglig^ence  should  have  been  submitted  to 
the  Jury,  especially  in  view  of  the  fact  that 
by  the  action  of  an  employ^  of  the  defendant 
in  quarreling  with  and  striking  at  a  passen- 
ger, an  unusual  movement  by  the  crowd  was 
occasioned,  which  naturally  induced  the  act 
of  the  plaintiff  that  resulted  in  his  injury. 
Even  if  the  plaintiff  assumed  the  ordinary 
risk  which  attended  riding  upon  the  platform, 
he  had  a  right  to  assume  that  the  defendant's 
servants  would  cause  no  unusual  disturbance 
of  the  crowd,  and  that  the  cars  were  so  con- 
structed as  not  to  render  his  position  danger- 
ous from  their  proximity  to  each  other  in  imss- 
ing  over  any  portion  of  the  road,  or  at  least. 
If  such  danger  existed,  that  he  would  be  ap- 
prised of  It 

These  considerations  lead  to  the  conclusion 
that  the  questions  of  the  defendant's  negli- 
gence, and  the  plaintiff's  freedom  from  con- 
tributory negligence,  were  questions  of  fact, 
which  should  have  been  submitted  to  the  Jury, 
and  that  the  court  erred  in  granting  the  de- 
fendant's motion  for  a  nonsuit  For  this  er- 
ror the  Judgment  and  order  appealed  from 
should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

O'BRIEN,  HAIGHT  and  VANN,  JJ.,  con- 
cur. ANDREWS.  0.  J.,  and  GRAY  aiSd 
BARTLETT,  JJ.,  dissent 

Judgment  and  order  reversed. 


(M  Ohio  at  422) 

MILSON  BBNDBBING  ft  FBRTIIilZBR 

CO.  et  al.  V.  RONK. 

(Supreme  Court  of  Ohio.     March  31,  1886.; 

Fkobatb  Jdoob — Jdkibdiction— BxBCcnos 

AOllNST  TBS   PbRSOK. 

A  probate  judge  has  no  jurisdiction,  un- 
der section  5449,  Rev.  St,  to  allow  an  execu- 
tion to  be  tssned  against  the  person  upon  a 
judgment  rendered  in  the  court  of  common 
lilons;  and  bis  assumption  of  such  jurisdiction 
gWes  no  validity  whatever  to  his  order  allowing 
Niicb  execution  to  l>e  issued. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Quron  county. 

Action  by  Charles  P.  Ronk  against  the 
MQson  Rendering  &  Fertilizer  Company  and 
Others  for  false  Imprisonment  There  was  a 
Judgment  for  defendants  in  the  common 
pleas,  which  was  reversed  by  the  circuit 
court  on  error,  and  defendants  bring  error. 
Affirmed. 

The  plaintiffs  in  error  liaving  obtained  a 
Judgment  against  the  defendant  in  error,  in 
the  court  of  common  pleas  of  Huron  county, 
for  $386.47,  the  proceeds  of  sales  of  fertil- 
izer sold  by  him  as  the  agent  of  the  com- 
pany,  and  which  amount  be  had  converted 
to  his  own  use,  the  company  applied  to  the 
Judge  of  the  court  of  common  pleaa  for  an 
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order  for  execution  against  the  person  of 
Mr.  Ronk,  on  the  ground  that  the  Judgment 
was  for  the  payment  of  money,  and  that  he 
fraudulently  contracted  the  debt  upon  which 
thi;  judgment  was  rendered.  The  applica- 
tion for  execution  against  the  person  of  the 
deifendant  in  titiat  case  was  made  under  that 
part  of  section  5449,  KeT.  St.,  which  reads  as 
follows:  "An  execution  against  the  person 
of  the  debtor  •  *  *  can  be  Issued  only 
when  allowed  by  the  supreme  court,  the  dis- 
trict (circuit)  court,  the  court  of  common 
pleas,  or  the  probate  court,  or  any  judge  of 
either,  upon  being  satisfied,  by  afiSdavlt  of 
the  judgment  creditor  or  his  attorney,  and 
such  other  evidence  as  may  be  presented,  of 
the  existence  of  one  or  more  of  the  particu- 
lars mentioned  In  the  preceding  section." 
The  judge  of  the  court  of  common  pleas,  be- 
ing about  to  leave  the  country,  refused  to 
hear  the  application,  and  suggested  that  the 
application  be  made  to  the  probate  judge, 
which  was  done,  and  execution  allowed; 
and  Mr.  Rouk.  was  taken  Into  custody,  and 
Imprisoned,  where  he  remained  untU  releas- 
ed on  habeas  corpus.  Thereupon  he  com- 
menced his  action  against  the  comiNiny  and 
its  agents  and  attorneys  for  damages  for 
false  Imprisonment,  based  on  the  ground 
that  the  probate  judge  had  no  jurisdiction 
to  allow  such  execution  to  be  Issued  upon  a 
judgment  rendered  in  the  court  of  common 
pleas.  Issue  baying  been  Joined  between 
the  parties,  the  court  of  common  pleas  held 
that  the  probate  judge  had  jurisdiction  to 
allow  the  execution,  and  thereupon  directed 
a  verdict  for  the  defendants.  Upon  petition 
in  error,  the  circuit  court  was  of  opinion 
that  the  probate  judge  had  no  jurisdiction 
to  allow  the  execution  to  be  issued,  and  re- 
versed the  judgment  of  the  common  pleas, 
and  granted  a  new  trial.  Thereupon  the 
plaintiffs  in  eiror  brought  the  case  here, 
seeking  to  reverse  the  Judgment  of  revetBal, 
and  asking  that  the  judgment  of  the  com- 
mon pleas  be  affirmed. 

Johnston  &  Leonard  and  G.  P.  Wlckham, 
for  plaintifCs  in  error.  L.  D.  StruttoB  and 
G.  T.  Stewart,  for  defendant  in  error. 

PER  CURIAM.  A  majority  of  the  court 
hold  that  in  the  exercise  of  the  jurisdiction 
to  allow  execution^  to  Issue  against  the  per- 
son, as  conferred  upon  the  different  courts, 
and  the  judges  thereof,  by  section  5449,  Rev. 
St,  each  court  is  limited  to  judgments  ren- 
dered in  such  court,  and  each  judge  is  lim- 
ited to  judgments  rendered  in  such  court  of 
which  he  is  judge;  that  the  probate  judge 
in  the  case  under  consideration  bad  no  juris- 
diction to  allow  execution  to  issue  uiKin  the 
judgment  rendered  in  the  court  of  common 
pleas;  and  that  his  assumption  of  jurlsdKs 
tlon  gave  no  validity  whatever  to  the  order 
by  him  made.  The  "process,"  mentioned  In 
section  6450,  Rev.  St.,  is  evidently  the  execu- 
tion, and  not  the  order  allowing  such  execu- 
tion.   An  execution  can  only  be  issued  out 


of  the  court  where  the  judgment  was  ren- 
dered. Hence  the  court  out  of  which  the 
process  issues,  and  the  court  where  the  judg- 
ment was  rendered,  are  one  and  the  same 
court  The  Judgment  in  this  case  could  not 
have  been  rendered  in  the  probate  court,  for 
want  of  jurisdiction  of  the  subject-matter, 
and  therefore  it  cannot  be  said  that  it  might 
have  been  rendered  in  that  court  In  view 
of  the  limited  jurisdiction  of  the  supreme 
court  under  the  constitution,  it  is  clear  that 
It  can  have  no  power  to  make  an  order  In 
a  case  not  pending  in  said  court;  and  the 
same  may  be  said  of  the  circuit  court  And 
in  RaUway  Co.  v.  Hurd,  17  Ohio  St  144, 
this  court  held,  and  we  think  correctly,  that 
a  Judge  of  this  court  can  have  no  wider 
Jurisdiction  at  chambers  than  the  whole 
court  in  regular  session.  Sectimi  5448  be- 
comes in  part  unconstitutional  when  con- 
strued as  authorizing  the  supreme  court,  or 
the  circuit  court,  or  the  judges  of  either,  to 
allow  the  issuing  of  executions  upon  judg- 
ments rendered  in  the  lower  courts;  while 
in  limiting  each  court,  and  the  judge  thereof, 
to  Judgments  rendered  in  such  court,  the 
section  is  not  only  constitutional,  bat  in 
harmony  with  our  judicial  system.  It  fol- 
lows that  the  judgment  of  the  drcolt  court 
must  be  affirmed.    Judgment  affizmed. 


(M  Ohio  St  389) 
KARB  et  al.  v.  STATE  ex  reL  PIRSIG. 
(Supreme  Court  of  Ohio.     March  31,  1896.) 

FlKEMEN'B  PSNStONS— ALMIWAMOS— KaMDAMUS. 

1.  Where  a  new  right  with  it«  remedy  is 
gtrcn  by  statute,  and  there  is  no  provision  for 
a  review  or  appeal  from  the  determinations  of 
those  who  administer  the  statute,  such  determi- 
nations are  final. 

2.  Under  section  17  of  the  act  granting 
tensions  to  members  of  the  fire  department  (& 
Ohio  Laws,  259)  the  board  of  trustees  of  the 
pension  fond  is  charged  with  the  duty  of  de- 
termining whether  the  disability  of  the  claim- 
aut  was  caused  ia,  or  induced  by,  the  actual 
performance  of  the  duties  of  his  position  as 
such  member;  and  such  determination,  when 
made  in  good  faith,  is  final. 

8.  If  the  board  of  trustees  refuses,  upon 
proper  appUcation,  to  malce  such  determination, 
it  can  be  compelled  by  mandamus  to  do  so: 
but  if  the  result  of  such  determination  is 
against  the  applicant,  the  board  cannot  be  com- 
pelled to  further  act  on  tlie  case. 

4.  If  the  determination  of  the  board  is  in 
favor  of  such  appUcant,  it  then  becomes  the 
duty  of  the  board  to  order  his  examination  by 
the  medical  officer,  and  upon  refusal  the  board 
may  be  compelled  by  mandamus  to  make  such 
order. 

5.  Upon  such  order  being  made,  it  becomes 
the  duty  of  the  medical  officer  to  examine  the 
applicant  and  determine  whether  be  has  a 
pni'tial  or  permanent  disability;  and  such  de- 
termination of  the  medical  omcer,  when  made 
ill  good  faith,  is  final. 

6.  In  a  case  where  the  Iward  of  trustees 
has  not  determined  that  the  alleged  disability 
of  the  applicant  was  "caused  in,  or  Induced  by, 
tlie  actual  performance  of  the  duties  of  his  posi- 
tion aa  sudi  member,"  and  no  order  has  been 
made  by  the  board  for  his  examination  by  such 
medical  officer,  and  there  has  been  no  exam- 
ination nuder  any  snch  order,  it  is  error  for  a 
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court  to  grmt  a  peremptory  writ  of  mandamus 
Against  such  board  commandincr  the  admission 
of  such  applicant  to  the  benefits  of  such  pen- 
sion fund,  even  though  the  chief  engineer  of 
the  fire  department  may  have  relieved  sncb  ap- 
plicant from  actual  serTice  at  fires,  and  recom- 
mended him  to  the  board  for  a  pension. 

7.  In  such  case  the  mandamus  should  com- 
mand the  performance  of  the  first  act  which  la 
left  unperformed  by  those  administering  the 
statute,  and  as  to  tixe  performance  of  which 
they  have  no  discretion. 

8.  The  benefits  of  such  pension  fund  are 
available  only  to  those  who  are,  at  the  time  of 
making  their  applications,  members  of  the  fire 
department;  and,  if  the  applicant  has  been 
wrongly  discharKed.  he  should  be  reinstated 
}>efore  making  his  application. 

(Syllabus  by  the  Court.) 

Error  to  drcnlt  court,  Franklin  comity. 

Petition  on  the  relation  of  August  Plralg 
against  George  J.  Karb  and  others  for  man- 
damus. There  was  a  judgment  in  the  com- 
mon pleas  for  respondents,  which  was  re- 
versed by  tbe  circuit  court  on  appeal,  and 
respondents  bring  error.    Eeversed. 

The  case  In  tbe  court  of  common  pleas 
was  a  petition  in  mandamus  by  the  state  on 
relation  of  August  Plrsig  against  the  mayor 
and  other  persons,  constituting  the  board  of 
tnistees  for  the  distribution  of  the  flre« 
men's  pension  fund  of  tiie  city  of  Columbus. 
After  stating  the  grade  and  class  of  tbe 
dty  of  Columbus,  and  that  the  persona  nam- 
ed constitute  said  board  of  trustees,  the  pe- 
tition is  as  followB:  "On  the  16th  day  of 
'  February,  1883,  and  for  about  two  years 
and  «ne-half  immediately  prior  to  said  date, 
tlie  relator  was  a  member  of  the  fire  depart- 
ment of  said  city  of  Columbus,  and  on  said 
16th  day  of  February,  1893,  incurred  a  par- 
tial permanent  disability  while  in  the  actual 
performance  of  the  duties  of  bis  said  posi- 
tion. In  this,  to  wit:  that  while  riding  one 
«f  the  horses  belonging  to  said  fire  depart- 
ment foe  the  purpose  of  exercising  him,  the 
saddle  girth  broke,  and  said  horse  ran  away 
and  fell,  throwing  and  falling  on  the  relator, 
and  injuring  his  left  knee,  and  causing  stilF- 
ness  and  lameness  thereof,  and  said  knee 
lias  eyer  since  been,  and  still  is,  -  disabled, 
and  tbe  relator  is  lamed  and  disabled  there-' 
by;  and  he  avers  that  the  said  injury  is  per- 
manent, and  Is  a  permanent  partial  disabili- 
ty of  relator,  and  was  caused  and  incurred 
in  tbe  actual  performance  of  the  duties  of 
his  position  as  such  member  of  said  fire 
department  On  or  about  the  Ist  day  of 
July,  1803,  on  account  of  said  disability  of 
relator,  upon  an  examination  of  the  relator 
by  the  medical  officer,  ordered  by  said  board 
of  trustees,  tbe  Are  chief  of  $aid  fire  depart- 
ment duly  relieved  the  relator  from  actual 
service  at  flres,  and  he  has  ever  since  been 
relieved  from  such  duties.  Tbe  relator  has 
remained,  and  still  is,  a  member  of  said 
fire  department.  His  salary  was  stopped  at 
said  date.  On  or  about  the  9th  day  of  Au- 
gust, 1893,  the  relator  appUed  to  the  defend- 
ants, and  requested  them  to  authorize  the 
payment,  monthly,  from  the  flremoi's  pea- 


sion  fund,  to  him,  of  the  sum  to  which  he  Is 
entitled  by  law  on  account  of  said  disability, 
and  made  such  application  and  demand  aft- 
erwards on  the  12th  day  of  August,  1893, 
and  at  several  subsequent  times.  But 
said  defendants  refused,  and  still  refuse,  to 
authorize  said  payment,  or  any  payment,  to 
the  relator,  though  there  was  then  and  is 
ample  pennon  fund  on  hand  to  pay  tbe 
said  claim  to  the  amount  of  $4D  montUy. 
Wherefore  relator  prays  that  a  writ  of 
mandamus  issue,  commanding  defendants  to 
authorize  the  payment  to  him  out  of  said 
fund,  the  sum  of  forty  dollars  monthly  from 
and  after  July  1,  1893."  The  answer  admits 
the  grade  and  class  of  the  city  of  Columbus, 
that  said  George  J.  Karb  is  tbe  mayor  of 
said  city,  that  the  persons  named  constitute 
said  board  of  trustees,  that  relator  was  a 
member  of  the  fire  department  on  the  16tb 
day  of  May,  1893,  and  denies  each  and  every 
other  allegation  in  said  petition  contained. 
Tbe  court  of  common  pleas  found  in  favor 
of  the  respondents,  and  dismissed  tbe  ac- 
tion. The  case  was  taken  to  the  circuit 
court  on  appeal  by  the  relator,  and  upon  trial 
in  that  court  a  judgment  was  rendered  In 
favor  of  the  relator  against  the  respondents, 
commanding  them  to  admit  the  relator  to' 
the  benefits  of  said  pension  fund,  and  that 
said  board  authorize  the  payment  to  the  re- 
lator monthly  from  said  fund  a  sum  not  less 
than  $30  nor  more  than  (40,  or  in  proportion 
to  the  number  of  beneficiaries  of  said  fund, 
as  the  condition  of  the  fund  might  war- 
rant A  motion  for  a  new  trial  was  over- 
ruled, and  exceptions  taken.  A  bill  of  ex- 
ceptions, containing  all  the  evidence,  was  al- 
lowed and  filed,  and  the  case  comes  into  this 
court  upon  petition  in  error  seeking  to  re- 
verse the  judgment  of  the  circuit  court 

Gilbert  H.  Barger,  Ellsworth  0.  Irvine,  and 
Florlzel  Smith,  for  plaintiffs  in  error.  J.  V. 
Lee  and  D.  T.  Ramsey,  for  defendant  in  error. 

BURKET,  J.  (after  stating  the  facts).  The 
relator  founds  his  claim  to  a  pension  upon  the 
act  of  AprU  13,  1892  (89  Ohio  Laws,  259),  and 
especially  upon  section  17  of  tbe  act,  which  Is 
as  follows:  "In  case  of  the  partial  permanent 
disability  of  any  member  of  said  fire  depart- 
ment caused  in  or  Induced  by  the  actual  per- 
formance of  the  duties  of  his  x>o3itlon  as  such 
member,  or  which  shall  have  occurred  before 
the  expiration  of  ten  years'  service  in  said 
fire  department,  the  chief  engineer,  fire  mar- 
shal or  fire  chief  of  such  fire  department  upon 
an  examination  of  such  partially  permanent- 
ly disabled  member  by  the  medical  officer 
ordered  by  the  board  of  trustees,  shall  have 
power  to  relieve  such  partially  permanently 
disabled  member  from  actual  service  at  fires, 
and  the  said  board  of  trustees,  upon  such 
member  being  so  relieved,  shall  authorize 
the  payment  to  such  partially  permanently 
disabled  member,  monthly  from  said  pension 
fund,  a  stun  not  less  than  thirty  dollan  or 
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more  than  forty  dollan,  or  In  proportion  to 
tbe  nnmber  of  beneficiaries  of  said  fund  (as 
the  condition  of  said  pension  fund)  may  war- 
rant. The  member  so  partially  permanent- 
ly disabled  and  relieved  from  active  service 
at  fires,  shall  remain  a  member  of  said  fire 
department,  subject  to  the  rules  governing 
the  same,  and  may  be  ordered  by  the  said  of- 
ficial head  of  said  fire  department  to  the  pei^ 
tormance  of  such  light  duties  as  the  medical 
officer  ordered  by  said  ofilcial  head  of  said  tire 
department  may  certify  him  qualified  to  per- 
form, and  the  said  official  bead  of  said  fire  de- 
partment shall,  out  of  the  general  fund  of 
said  fire  department,  fix  and  pay  such  addi- 
tional compensation  tor  the  performance  of 
said  light  duties  as  the  circumstances  and 
merit  of  each  case  (In  Its  discretion)  may  war- 
rant. Such  penslcm  and  additional  compensa- 
tion so  paid  to  such  partially  permanently 
disabled  member  mentioned  In  this  and  the 
preceding  sections  of  this  act,  shall  be  in  lieu 
of  any  salary  received  by  such  member  at 
the  date  of  his  being  so  relieved  from  active 
service  at  fires,  and  the  said  city  shall  not  be 
liable  for  the  payment  of  any  other  claim  or 
demand  for  services  hereafter  rendered  by 
such  partially  permanently  disabled  mem- 
ber." If  the  subject-matter  of  this  act  (pen- 
sioning firemen)  is  of  a  general  nature  (and  it 
seems  to  be  so),  it  is  difficult  to  maintain  the 
constitutionality  of  the  act  in  view  of  the 
recent  decision  of  this  court  In  the  case  ot 
City  of  Cincinnati  v.  Steinkamp,  54  Ohio  St. 
— ,  43  N.  E.  490;  but  as  that  question  was  not 
urged,  or  even  mentioned,  In  the  briefs  of 
counsel,  it  is  left  undedfdcd.  To  entitle  a  per- 
son to  a  pension  under  this  statute.  It  must 
appear  that  he  is  a  member  of  the  fire  de- 
partment, that  he  has  a  partial  permanent 
disability,  that  such  disability  was  caused  in 
or  induced  by  the  actual  performance  of  the 
duties  of  his  position  as  such  member,  or  that 
the  disability  occurred  before  the  expiration 
of  10  years'  service  in  the  fire  department. 
As  to  what  is  meant  by  this  sentence,  "or 
which  shall  have  occurred  before  the  expira- 
tion of  ten  years'  service  in  said  fire  depart- 
ment," it  Is  difficult  to  determine.  To  say 
that  the  "or"  should  be  read  "and,"  It  would 
make  the  statute  read  that,  in  order  to  be  en- 
titled to  the  pension,  the  disability  must  have 
occurred  during  the  first  10  years  of  his  serv- 
ice as  fireman;  and  yet  it  would  be  naturally 
supposed  that  a  disability  occurring  after  10 
years  of  service  would  be  as  meritorious  as  a 
like  disability  occurring  earlier.  To  bold 
that  the  word  "or"  really  means  "or,"  then 
the  sense  would  be  that  any  partial  perma- 
nent disability  occurring  during  the  first  10 
years  of  service  would  entitle  the  fireman  to 
a  pension,  even  though  such  disability  was 
not  caused  in  or  induced  by  the  actual  per- 
formance of  his  duties  as  such  member.  So 
that  It  seems  that  in  either  sense  of  the  word 
"or"  this  sentence  does  not  comport  with  the 
spirit  of  the  remainder  of  the  statute,  and  is 
most  likely  the  result  of  some  mistake,  as  it 


seems  to  lead  to  an  absurdity.  But  as  this- 
sentence  Is  not  the  point  upon  which  this  case 
turns,  it  may  be  left  out  of  further  considera- 
tion, and  this  case  may  be  determined  upon 
the  other  necessary  facts.  How  and  by  whom 
are  these  other  necessary  facts  to  be  ascer- 
tained? It  woiild  seem  that  the  first  step 
should  be  by  the  disabled  fireman  himself  in 
the  form  of  an  application  to  the  board  for  a 
pension,  and  such  was  the  course  pursued  in 
this  case.  Upon  such  application  being  made, 
the  board  of  trustees  must  become  satisfied  in 
some  manner  that  the  applicant  is  a  member 
of  the  fire  department  That  being  determin- 
ed in  his  favor,  the  next  step  is  to  ascertain 
whether  his  alleged  disability  was  caused  in 
or  induced  by  the  actual  performance  of  the 
duties  of  his  position  as  such  member.  By 
whom  shall  this  be  ascertained  and  deter- 
mined? The  statute  does  not  expressly  say, 
but  manifestly  it  is  to  be  done  by  the  trustees, 
because  it  is  by  the  existence  of  that  fact 
that  the  trustees  become  authorized  to  order 
his  examination  by  the  medical  officer;  and, 
as  there  is  no  other  person  named  to  ascer- 
tain that  fact  for  them.  It  must  follow  that 
they  must  determine  it  for  themselves.  Aa 
the  statute  provides  for  no  appeal  or  review 
from  the  finding  and  determination  of  the 
trustees  as  to  what  caused  or  Induced  his 
disability,  it  must  follow  that  the  findings  and 
determination  of  the  trustees  in  that  behalf 
are  flnaL  It  is  a  rule  of  construction  that, 
where  a  new  right,  with  its  remedy,  is  given 
by  statute,  and  there  is  no  provision  for  a  re- 
view or  appeal  from  the  determination  of 
those  who  administer  the  statute  creating  the 
right,  such  determination  is  finaL  In  such 
case  an  adverse  decision  cannot  be  overcome 
by  appeal  or  original  petition  to  a  court  of 
justice.  Ebid  the  legislature  intended  that 
the  cause  of  the  disability  should  be  ascer- 
tained by  litigation  in  court,  it  would  have 
made  provision  therefor  In  the  statute.  The 
theory  of  the  act  seems  to  be  that  the  board 
of  trustees  can  be  trusted  to  do  full  justice  in 
each  case.  In  case  the  board  of  trustees  find 
that  the  alleged  disability  was  caused  in  or 
induced  by  the  actual  performance  of  the  du- 
ties of  the  fireman's  position  as  such  member 
of  the  fire  department,  it  becomes  the  duty 
of  the  board  to  order  his  examination  by  the 
medical  officer,  and  upon  refusal  to  order 
such  examination  the  board  may  be  compel- 
led to  do  80  by  mandamus.  Upon  being  or- 
dered to  do  80  by  the  board  of  trustees,  it 
becomes  the  duty  of  the  medical  officer  to 
examine  the  applicant,  and  determine  wheth- 
er he  is  disabled,  and  whether  such  disability 
is  partial  or  total,  and  whether  of  a  perma- 
nent or  temporary  nature;  and  his  deter- 
mination in  good  faith  is  final,  as  there  is  no 
provision  for  a  review  or  re-examination. 
Should  the  applicant,  upon  such  examination, 
80  duly  ordered,  be  found  to  be  partially  and 
permanently  disabled,  the  chief  engineer,  fire 
marshal,  and  fire  chief  have  power  to  re- 
lieve such  applicant  from  actual  service  at 
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fli«s:  but  such  chief  engineer,  fire  manhal, 
aad  file  chief  cannot  be  compelled  to  exercise 
such  iravrer;  but  if  they,  or  either  of  them,  do 
exercise  such  power,  and  do  In  fact  relieve 
such  applicant  from  actual  aerrlce  at  fires, 
and  still  retain  him  aa  a  member  of  the  fire 
department,  then  it  becomes  the  duty  of  said 
board  of  trustees  to  authorize  the  payment  to 
him  of  a  pension  of  from  |30  to  $40  per  month, 
as  the  state  of  the  pension  fund  may  warrant, 
and  upon  refusal  to  do  so  may  be  compelled 
by  writ  of  mandamus. 

The  relator  states  the  facts  of  liia  case  very 
meagerly  In  bis  petition.  In  this:  that  while 
he  avers  that  be  made  his  application  for  pen- 
sion to  the  board  of  trustees,  he  falls  to  aver 
that  the  board  found  and  determined  that  Ills 
alleged  disability  was  caused  in  or  Induced  by 
the  actual  performance  .of  the  duties  of  his 
position  as  such  member;  and,  while  he  avers 
that  he  was  examined  by  the  medical  officer 
upon  the  order  of  the  board  of  trustees,  be 
fails  to  aver  that  upon  such  examination  the 
medica'  officer  found  him  with  a  partial  per- 
manent disablU^.  But,  granting  that  these 
omitted  averments  are  necessarily  Implied 
from  the  facts  stated, and  allegations  in  the 
petition.  If  they  are  so  implied,  they  are  de- 
nied by  the  general  denial  in  the  answer,  and 
upon  the  trial  required  proof.  How,  then, 
stands  the  proof  upon  the  trial?  There  is  no 
evidence  tending  to  prove  that  the  trustees 
found  and  determined  that  the  alleged  disabil- 
ity was  caused  in  or  induced  by  the  actual 
performance  of  the  duties  of  the  applicant's 
position  as  such  member  of  the  .Are  depart- 
ment. There  is  no  evidence  tending  to  prove 
that  any  examination  by  the  medical  officer 
was  ordered  by  the  board  of  trustees,  and  no 
evidence  tending  to  prove  that  the  board  of 
trustees  refused  to  make  such  order.  There 
is  no  evidence  tending  to  prove  that  an  exam- 
ination was  mado  by  such  medical  officer  un- 
der such  order.  Without  a  determination 
by  the  tnisteeo  that  the  alleged  disability 
was  caused  in  or  Induced  by  the  actual  per- 
formance of  the  duties  of  his  position  as 
such  member,  without  an  order  of  the  trustees 
based  thereon  for  his  examination  by  the 
medical  officer,  and  without  such  examination 
imder  such  order,  the  clilef  engineer,  flre  mar- 
shal, and  flre  chief  had  no  power  to  relieve 
him  from  actual  service  at  fires  with  a  view 
of  having  him  placed  upon  the  pension  rolls; 
and  if  they,  oi  either  of  them,  did  so  relieve 
him,  such  action  did  not  authorize  said  trus- 
tees to  cause  him  to  be  placed  ui>on  the  pen- 
sion roll&  Couiisel  for  relator,  in  their  brief, 
in  speaking  of  the  duty  of  the  board  of  trus- 
tees to  pass  upon  his  application,  say:  "It  is 
sufficient  to  say  that  the  board  of  trustees 
never  did  pass  upon  the  application  of  the  re- 
lator. On  the  contrary,  they  failed  and  re- 
fused to  pass  upon  it"  If  this  be  true,  the 
board  should  have  been  compelled  to  act  up- 
on the  application,  but  the  result  of  their  ac- 


tion would  rest  within  their  own  sound  judg- 
ment Failure  of  the  board  to  act  would 
not  supply  the  place  of  favorable  action  bj 
the  board,  because,  upon  acting  on  the  appli- 
cation, the  board  might  find  and  determine 
that  the  alleged  disability  was  not  "caused 
in  or  Induced  by  the  actual .  performance  of 
the  duties  of  his  position  as  such  membeT." 
Suppose  the  partial  permanent  disability  was 
caused  by  a  railroad  wreck  on  an  excursion 
while  the  fireman  was  enjoying  a  vacation 
oft  duty,  or  while  taking  a  pleasure  ride  with 
his  own  team,  It  would  not  be  contended 
that  such  injury  would  entitle  him  to  a  pen- 
sion; and  in. case  of  his  application  for  a 
pension  for  such  or  any  other  injury  the 
first  duty  and  first  step  of  the  trustees,  after 
ascertaining  that  he  is  a  member  of  the  flre 
department  must  be  to  determine  whether 
the  alleged  disability  Was  caused  in  or  induced 
t^  the  actual  performance  of  the  duties  of  hi& 
position  as  such  member,  or  by  some  othei 
cause;  and  such  determination  in  good  faith 
must  be  final  If  It  be  true  that  ine  board 
refused  and  neglected  to  act  upon  the  aj^U- 
cation  of  the  relator,  it  should  be  compelled 
by  mandamus  to  take  such  action,  and  deter- 
mine how  the  alleged  disability  was  caused, 
unless  It  should  ai^>ear  that  the  applicant  &t 
the  time  of  making  his  api^cation,  was  not 
a  member  of  the  fire  department  If  he  was 
not  a  member  at  that  tloM,  but  had  been 
wrongfully  discharged,  be  must  first  secure 
a  reinstatement;  but  if  he  had  been  proper- 
ly and  legally  discharged  before  making  his 
application,  so  that  he  was  not  at  that  time 
a  member  of  the  department  he  was  not  en- 
titled to  the  benefits  of  the  pension  fund,  and 
in  such  case  the  board  was  under  no  obliga- 
tion to  determine  the  cause  of  his  alleged  dis- 
ability. A  fireman  may  be  lawfully  dischar- 
ged for  many  causes  other  than  disability,  and 
If  he  so  conducts  himself  after  he  has  be- 
come disabled  as  to  warrant  his  discharge, 
and  the  proper  officer  in  fact  discharges  him 
for  such  misconduct  he  cannot  thereafter, 
while  no  longer  in  the  department  legally 
claim  the  benefits  of  the  pension  fund. 

It  is  urgpd  by  counsel  for  defendant  in  er- 
ror that  the  petition  should  be  amended  so 
aa  to  confora:  to  the  evidence.  The  case  Is 
one  of  failure  of  proof,  and  to  amend  the 
petition  60  as  to  conform  to  the  evidence 
would  so  weaken  the  same  as  not  to  be  suffi- 
cient to  sustain  the  Judgment.  Amending  the 
petition  to  conform  to  the  evidence  is  availa- 
ble only  when  the  evidence  Is  stronger  than 
the  petition;  but  here  the  petition  is  much 
stronger  that  the  evidence,  so  that  an  amend- 
ment would  only  make  the  case  worse.  It 
follows  that  the  Judgment  of  the  circuit  court 
must  be  reversed,  and  the  case  remanded  to 
tliat  court  foi  a  new  trial,  or  such  other 
disposition  as  the  facts  and  law  of  the  case 
may  warrant  Judgment  reversed,  and  caa< 
remanded. 
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KEITH  et  al.  t.  ACLT  et  al. 
(Supreme  Oourt  of  Indiana.  April  23,  1896.) 
Dbsobht — Adopted  Children. 
Where  a  'child  was  adopted  by  a  hus- 
band, she  does  not,  under  Rev.  St  1894,  c.  837 
(Rev.  St  1881,  i  825),  providing  that  after  such 
adoption  she  shall  be  entitled  to  all  the  rights  of 
a  natural  child  in  the  estate  of  her  adopted 
father,  become  a  child  of  the  wife,  so  as,  on 
the  death  of  the  husband,  and  a  second  mar- 
riage by  the  wife,  to  prevent  the  wife  from 
alienating  the  land  received  from  the  estate  of 
the  first  husband. 

Appeal  from  circuit  court.  Pike  county;  L 
M.  Welbom,  Judge. 

Ejectment  by  Georgiana  L.  Keith  and  an- 
otber  against  Elizabeth  Ault  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    AflSxmed. 

E.  P.  Richardson  anid  A.  H.  Taylor,  for  ap- 
pellants. J.  W.  Wilson  and  S.  G.  Darenport, 
for  appellees. 

HOWARD,  3.  A  demurrer  was  sustained 
to  appellants'  complaint  for  ejectment,  and 
the  correctness  of  this  nillng  is  tbe  only 
question  for  our  consideration.  From  tbe 
complaint  It  appears  that  on  the  Ist  day  of 
November,  1881,  one  James  H.  Lemmon,  who 
was  tben  the  owner  of  the  land  in  controver- 
sy, and  of  certain  other  lands,  departed  this 
life,  intestate,  leaving  as  his  only  heirs  his 
widow,  Mary  A.  Lemmon,  and  tbe  appellant 
Georgiana  L.  Keith,  bis  adopted  daughter; 
that  partition  was  made  of  decedent's  real  es- 
tate between  said  widow  and  adopted  child; 
that  the  part  of  said  real  estate  so  set  off  to 
said  child  was  by  the  administrator  sold  to 
pay  the  debts  of  the  estate;  that  the  widow 
and  child  continued  to  live  upon  the  share 
set  off  to  the  widow;  that  on  June  3,  1884, 
the  widow  married  one  Joseph  Damewood, 
tbe  said  child  still  continuing  to  live  In  the 
family;  that  on  January  6,  1887,  tbe  said 
Mary  A,  Damewood  (formerly  Lemmon)  and 
her  husband,  Joseph  Damewood,  sold  and 
conveyed  to  tbe  appellees  the  land  set  off  to 
her  as  widow  of  her  first  husband;  that  ap- 
pellees at  once  went  Into  possession  of  said 
land,  and  have  continued  in  possession  ever 
since,  claiming  to  be  tbe  owners  of  the  same; 
that  on  July  12,  1892,  the  said  Mary  A. 
Damewood  died  intestate;  that  from  the  date 
of  said  appellant's  adoption  by  James  H. 
Lemmon  until  the  death  of  the  said  Mary  A. 
Damewood  the  said  Mary  A.  always  treated 
the  said  appellant  Georgiana  as  her  own 
child;  that  afterwards  the  said  Georgiana 
Intermarried  with  her  co-appellant,  Isaac 
Keith;  that  by  reason  of  the  premises  the 
appellants  claim  to  be  the  owners  In  fee  sim- 
ple of  said  land,  and  demand  possession  there- 
of, and  damages  for  its  detention.  The  ap- 
pellant Georgiana  was  the  adopted  child  of 
James  H.  Lemmon,  not  of  his  wife,  Mary  A. 
Lemmon.  James  n.  Lemmon  was  never 
married  before  his  marriage  to  said  Mary  A. 
Lemmon.    It  Is  contended  that  the  rights  of 


the  appellant  Georgiana  In  the  estate  of  her 
adopted  father  are,  by  force  of  the  statutes 
for  the  adoption  of  heirs,  the  same  as  if  she 
were  his  natural  child;  and  tbe  following 
from  section  837,  Rev.  St  1894  (section  825, 
Rev.  St  1881),  is  referred  to  In  support  of 
such  contention:  "From  and  after  the  adop- 
tion of  such  child,  it  shall  take  the  name  in 
which  It  Is  adopted,  and  be  entitled  to  re- 
ceive all  the  rights  and  interest  in  the  estate 
of  such  adopting  father  or  mother,  by  de- 
scent or  otherwise,  that  such  child  would  If 
the  natural  heir  of  such  adopting  father  or 
mother."  There  Is  no  doubt,  as  said  In  War- 
ren y.  Frescott,  84  Me.  483.  24  Atl.  948,  that 
"It  is  as  competent  fbr  the  legislature  to  place 
a  child  by  adoption  In  the  direct  line  of  de- 
scent, as  for  the  common  law  to  place  a 
child  by  birth  there."  The  only  question  to 
be  decided  is  what  the  statute  does  provide 
as  to  the  rights  of  an  adopted  child  under  the 
circumstances  of  this  case.  The  appellant 
bases  her  claim  to  the  land  in  controversy  on 
the  following  provisions  of  section  2641,  Rev. 
St  1894  (section  2484,  Rev.  St  1881):  "If  a 
widow  shall  marry  a  second  or  any  subse- 
quent time,  holding  real  estate  In  virtue  of 
any  previous  marriage,  and  there  be  a  child 
or  children  or  their  descendants  alive  by  such 
marriage,  .sucn  widow  may  not  during  such 
second  or  subsequent  marriage,  with  or  with- 
out the  assent  of  her  husband,  alienate  such 
real  estate;  and  if  during  such  marriage,  such 
widow  shall  die,  such  real  estate  shall  go  to 
her  children  by  the  marriage  in  virtue  of 
which  such  real  estate  came  to  her.  If  any 
there  be."  It  Is  not  questioned  that  by  the 
statute  for  the  adoption  of  heirs,  already  cit- 
ed, the  appellant  was  "entitled  to  receive  all 
the  rights  and  Interest  In  the  estate"  of  her 
adoptive  father  that  she  would  have  received 
if  she  had  been  his  natural  child.  As  a  mat- 
ter of  fact,  her  rights  as  the  child  of  James 
n.  Lemmon  were  fully  recognized  in  the  par- 
tition of  his  real  estate;  a  child's  full  part 
being  set  off  to  her,  subject,  as  in  the  case 
of  other  children,  to  the  payment  of  her  fa- 
ther's debts.  But  for  that  reason  it  does  not 
follow  that  she  becomes  the  owner  of  the 
widow's  part  of  the  same  real  estate  by  vir- 
tue of  the  special  provisions  of  the  statute 
last  above  cited.  By  no  stretch  of  meaning 
can  the  appellant  Georgiana  be  described  as 
a  child  of  the  widow,  Mary  A.  Lemmon,  "by 
the  marriage  in  virtue  of  which  such  real  es- 
tate came  to  her."  Tbe  appellant  is  not  even 
an  adopted  child  of  the  widow,  to  say  noth- 
ing of  being  the  child  of  such  widow  by  her 
marriage  to  James  H.  Lemmon.  The  statute 
was  evidently  mtended  to  apply  only  to  chil- 
dren born  to  the  husband  and  wife,  and  to 
the  lauds  received  by  the  wife  from  her  hus- 
band on  his  death.  Such  lands,  during  her 
second  marriage,  she  shall  not  sell;  and,  in 
case  she  dies  during  such  second  marriage, 
the  lands  so  received  by  her,  whether  she  has 
so  sold  them  or  not,  "shall  go  to  her  children 
by  the  marriage"  to  her  first  husband;  not  to 
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Let  diUdien  by  adoption,  gtlU  less  to  a  diUd 
not  adopted  by  ber.  No  doubt.  If  Georgiana 
had  been  adopted  by  both  Mr.  and  Mrs.  Lem- 
mon,  she  would  have  inherited  from  Mrs. 
Lemmon  aa  any  other  child  from  its  parents. 
There  is  here,  however,  no  such  case.  The 
exact  question  raised  in  this  case  was  decided 
against  the  contention  of  appellant  In  Barnes 
v.  Allen,  25  Ind.  222,  and  in  Isenhour  t.  Isen- 
hour,  62  Ind.  328.  See,  also,  Humphries  v. 
Davis,  100  Ind.  274;  Markover  v.  E^auss,  182 
Ind.  294,  31  N.  B.  1047.  Had  James  H.  Lem- 
mon  been  married  before  his  marriage  to  Ma- 
ry ▲.  Lemmon,  had  appellant  been  adopted 
by-  him  and  his  former  wife,  and  had  Mary 
▲.  Lemmon  been  a  second  and  childless  wid- 
ow, as  was  the  case  In  Markover  v.  Krauss, 
Bupia,  then  we  should  have  another  question, 
and  one  not  under  the  statute  here  under, 
consideration,  but  under  section  2644,  Rev.  St 
1894  (section  2487,  Ber.  St.  1881).  Judgment 
affirmed. 


(15  Ind.  App.  UO) 

PIiANO  MANUF-G  CO.  v.  KESLER. 
(Appellate  Court  of  Indiana.     April  21,  1896.) 
CoKTBACTB—CoNsiDBRATiOK— Action  vob  Bbkacb 

—  BOFFICIBNOT  0»  PbTITIOR  —  InSTROCTIOSS  — 
DAUAOBS — VSRDIOT — INTBRKOOATOXISB — APPKAIi 
— ASSIONMBNTS  OF  ErKOB— OWBCTIOKB  WaITBO. 

1.  Where  the  suflSciency  of  the  complaint 
is  first  questioned  on  appeal,  its  defects  will 
be  considered  cured  by  the  verdict,  unless  it 
omits  some  material  fact. 

Z  Where  defendant  sold  plaintiff  a  harvest- 
ing machine,  and  on  its  failure  to  do  good 
work  agreed  that  if  it  did  not  do  good  work  in 
the  next  harvest  it  would  furnish  another  one, 
snch  agreement  was  based  on  a  sufficient  con- 
sideration. 

3.  Where  defendant  agreed,  if  a  harvester 
furnished  failed  to  do  good  work,  to  fnmish 
another  in  its  place,  on  nis  failure  to  do  so  the 
measure  of  damages  is  the  value  of  the  new 
machine. 

4.  Where  the  jury  found  that  defendant 
failed  to  furnish  plaintiff  with  a  harvester  as 
agreed,  and  that  it  was  worth  $135,  it  was 
sufficient  to  justify  a  judgment  for  plaintiff  for 
that  amount 

5.  A  seUer  of  a  harvester,  on  its  failnre  to 
do  good  work,  agreed  to  repair  it  so  it  could 
do  good  work  ac  the  next  harvest  the  agree- 
ment providing  that  the  purchaser  should  give 
notice  two  days  before  he  wished  to  start  the 
machine.  The  seller  made  certain  repairs,  and 
informed  the  purchaser  that  the  machine  was 
all  right  Held,  that  after  such  assurance  no 
necessity  existed  for  the  purchaser  to  give  the 
notice  provided  for  In  the  agreement. 

6.  Where  an  assignment  charges  error  in 
giving  two  instructions,  on  failure  to  offer  any 
argument  as  to  one  instruction,  the  assignment, 
being  joint  is  waived. 

Appeal  from  circuit  court  Fulton  county; 
George  Burson,  Special  Judge. 

Action  by  Isaac  Kesler  against  the  Piano 
Manufacturing  Company  for  breach  of  con- 
tract to  deliver  to  plain tifC  a  harvesting  mar 
chine.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.   Affirmed. 

Enoch  Myers  and  Isaiah  Conner,  for  appel- 
lant    M.  L.  Bs8i<^  for  appellee. 


DAVIS,  J.  The  fax;ts  oat  of  which  this 
controTer^  arises,  alleged  in  appellee's  com- 
plaint, found  by  the  jury  in  their  verdict 
and  sustained  by  the  evidence,  are  substan- 
tially as  follows:  In  June,  1891,  appellee 
purchased  of  appellant  a  Piano  harvester, 
for  which  he  agreed  to  pay  $136.  The  ma- 
chine faUed  to  do  good  woric  in  the  harvest 
of  1891,  and  appellee  refused  to  pay  for  It 
In  order  to  Induce  him  to  pay  the  purchase 
price  for  the  machine,  appellant  agreed  in 
writing  on  October  1,  1891,  "that  if  in  the 
harvest  of  1892  the  liarvester  cannot  be 
made  to  do  as  good  work  as  any  other  ma- 
chine, we  are  to  famish  him  with  another 
machine  that  will."  It  was  also  stipulated 
in  the  agreement  that  appellee  should  give 
appellant  "notice  when  he  wants  to  start 
the  machine,  at  least  two  days  before."  Aft- 
erwards, in  May,  1892,  appellant  sent  agents 
and  experts  to  the  premises  of  appellee  to 
correct  and  repair  the  defects  in  the  ma- 
chine. They  made,  as  they  claimed,  the 
necessary  repairs,  and  when  they  left  the 
machine  they  informed  appellee  that  the 
machine  was  all  right,  and  would  do  good 
work.  When  appellee  commenced  his  har- 
vest in  1892,  he  found  that  the  machine  was 
not  all  right,  and  that  it  would  not  do  good 
work,  and  Immediatdy  informed  the  agent 
of  appellant  of  such  fact  No  attention  was 
paid  to  this  notice  during  the  harvest  of 
1892  by  appellant  Afterwards  appellant 
made  some  efforts  to  repair  the  defects  in 
the  machine,  but  it  never  could  be  made  to 
do  good  work.  Appellee  abandoned  the  ma- 
chine as  worthless,  and  on  several  occasion); 
asked  appellant  for  a  machine  that  would  do 
good  work,  bat  appellant  never  furnished 
him  another  machine.  A  good  machine,  in 
1892,  was  worth  $136.  The  verdict  of  the 
juty  was  framed  and  returned  in  accordance 
with  the  provisions  of  the  act  of  March  11, 
1895  (Acts  1895,  p.  248).  The  complaint  was 
not  tested  by  demurrer  in  the  court  below. 

The  first  error  discussed  by  counsel  for 
appellant  Is  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  ct 
action.  One  objection  to  the  complaint  ar- 
gued by  counsel  is  that  the  October  contract 
was  without  consideration,  and  another  ob- 
jection is  that,  in  any  event,  the  complaint 
is  not  good  for  the  recovery  of  damages. 
The  complaint,  in  our  opinion.  Is  good  when 
attacked  for  the  first  time  after  verdict 
Lockhart  y.  Schlottenback  (Ind.  App.)  40  N. 
B.  1108;  Town  of  Ladoga  v.  Linn,  9  Ind. 
App.  16,  36  M.  B.  159;  Dotson  v.  Dotson 
(Ind.  App.)  41  N.  E.  846;  Brigham  v.  De- 
wald,  7  Ind.  App.  115,  34  N.  E.  498.  The 
payment  in  October  by  appellee  of  the  pur- 
chase price  of  the  machine  bought  In  June 
was,  under  the  circumstances,  a  sufficient 
consideration  for  the  promise  of  appellant 
to  furnish  appellee  a  good  machine  if  the 
one  be  bad  could  not  be  made  to  do  good 
work.    Appellant  had  the  right,  instead  of 
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maUng  th«  new  agrecmeat,  to  stand  on  the 
-contract  made  In  Jane;  but  appellant  waa 
evidently  of  the  opinion  on  October  lat  tbat 
the  agreement  then  made  was  under  the  clr- 
cnmntanceB  of  greater  value  to  It  than  stand- 
ing on  the  June  contract  Whether  appel- 
lee could  have  defeated  the  June  contract  on 
the  ground  tbat  the  machine  was  defective, 
and  would  not  do  good  work,  we  are  not  re- 
quired to  determine.  In  view  of  the  fact 
that  appellant  preferred  the  October  con- 
tract, and  the  money  then  paid,  to  standing 
-on  Its  rights  under  the  June  contract,  no 
reason  has  been  suggested  that  would  jus- 
tify this  court  in  holding  that  the  October 
contract  was  "whoUy  without  considera- 
tion." It  is  clear  tbat  appellee  paid  appel- 
lant at  that  time  |136  on  the  strength  of  the 
agreement  of  appellant  therein  contained. 
C!oyner  v.  Lynde,  10  Ind.  282;  Bamett  v. 
Stevens  (Ind.  App.)  43  N.  E.  661,  and  au- 
thorities there  cited.  It  is  true,  the  October 
contract  provides  for  the  furnishing  of  an- 
other machine  to  appellee,  and  contains  no 
promise  to  pay  money,  but  on  failure  of  ap- 
pellant to  famish  the  machine  the  appellee 
had  the  right  to  recover  Its  value.  The  the- 
ory of  the  complaint  is  to  recover  Judgment 
for  the  value  of  the  machine,  and  not  to  re- 
cover the  machine.  In  other  words,  the 
measure  of  damages  for  appellant's  breach 
of  the  contract  is  the  value  of  the  machine 
which  appellant  agreed,  bat  failed,  to  fur- 
olsh. 

It  Is  next  urged  that  appellee  was  not  en- 
titled to  judgment  for  $135  on  the  verdict, 
because  the  jury  failed  to  assess  the  amount 
of  the  recovery.  The  jury  found,  among  the 
other  essential  facts,  that  the  machine  to 
which  appellee  was  entitled,  and  which  ap- 
pelant failed  to  famish  bim,  was  worth 
-$136.  The  role  applicable  in  sach  cases,  as 
we  understand  it  is  that  when  specific  facts 
are  stated  in  the  verdict  clearly  enabling 
the  court  to  fix  the  amount  of  the  recovery, 
the  appropriate  judgment  may  be  entered 
thereon.  Branson  v.  Studabaker,  133  Ind. 
147,  163,  33  N.  B.  98.  The  jury  in  this  case 
determined  the  amount  the  appellee  was  en- 
titled to  recover,  if  anything.  Johnson  v. 
Bucklen,  9  Ind.  App.  154,  160,  36  N.  E.  176. 
The  jury  did  assess  the  amount  of  the  re- 
covery. No  assessment  of  the  amount  waa 
made  by  the  court  Wetzel  v.  Keller,  12 
Ind.  App.  75,  39  N.  B.  805;  Thomburg  v. 
Buds.  (Ind.  App.)  41  N.  K.  85.  The  court  de- 
termined who  was  entitled  to  recover,  but 
the  jury  deariy  determined  the  amount 

The  next  error  discussed  is  that  the  court 
irred  in  overruling  appellant's  motion  for  a 
aew  trial.  The  first  reason  assigned  in  the 
«otion  for  a  new  trial  is  that  "the  court 
•rred  In  refusing  to  give  Instructions  num- 
«ered  one  and  two  oCTered  by  the  defend- 
ants." This  is  a  joint  assignment  and  can 
only  be  sustained  by  showing  tbat  both  in- 
Btruotlons  are  erroneous.     Insurance  Co.  t. 


SiBk.  9  Ind.  App.  306,  S6  N.  B.  669;   Biichart 
V.  EU.  9  Ind.  App.  853,  86  N.  E.  762;    Bd- 
dlngfleld  v.  State  (Ind.  App.)  39  N.  B.  1057; 
Town  of  Ladoga  v.  Linn,  9  Ind.  App.  5,  86 
N.  E.  159.     No  argument  has  been  made  In 
support  of  the  proposition  that  the  court  err- 
ed In  refusing  to  give  the  second  instructioii. 
Under  the  circumstances  there  was  no  error 
in  refusing  to  charge  the  jury,  as  requested 
In  the  first  instruction,  that  the  giving  of  no- 
tice by  appellee  to  appellant  at  least  two  days 
before  he  started  the  machine  in  the  harvest 
of   1892   was  a  condition  precedent  to  his 
right  to  call  on  appellant  for  a  new  machine. 
If  appellant  had  not  after  October,  1891,  and 
before  harvest  in  1892,  repaired  the  machine, 
and  informed  appeUee  that  it  was  all  right, 
and  would  do  good  worlc,  appeUee  would  not 
have  been  entitled  to  call  on  appellant  for  a 
new  machine,  unless  be  had  given  notice  to 
appellant  when  be  expected  to  start  the  ma- 
chine at  least  two  days  before  entering  apoa 
his  harvest  in  1892;   but  when,  in  May,  ap- 
pellant attempted  to  repair  the  machine,  and 
Informed    appellee    it    was    all   right   and 
would  do  good  work,  and  he  thereafter,  as 
soon  as  he  commenced  his  harvest  notified 
appellant's  agent  that  the  machine  would 
not  do  good  work,  to  which  notice  appellant 
paid  no  attention  during  that  harvest  appel- 
lant Is  not  In  a  position  to  say  that  app^ee 
lost  his  right  to  another  machine,  because 
the  notice  given  was  not  technically  in  strict 
compliance  with  the  letter  of  the  contract 
When  the  repairs  were  made  in  May,  1892, 
and  the  assurances  were  then  given  appeUee 
by  appellant  that  the  machine  was  all  right 
and  would  do  good  work,  no  reason  existed 
for  giving  appellant  another  notice  before 
the  machine  was  tried.    As  soon  as  it  was 
found  that  the  machine  would  not  woife,  the 
notice  was  given,  and  appellant  afterwards 
tried  to  make  the  machine  work  in  the  har- 
vest of  1893,  and  perhaps  also  in  1894,  and 
failed.     The  evidence  shows  a   substantial 
compliance  with  the  spirit  of  the  agreement 
If  not  a  strict  compliance  with  its  letter; 
and.  In  any  event  there  was  no  error  in  re- 
fusing to  give  the  first  instruction. 

Counsel  Insist  that  the  court  erred  in  sub- 
mitting certain  Interrogatories  to  the  juiy, 
but  it  is  not  shown  that  any  objection  was 
made  in  the  conrt  below  to  the  submission 
of  the  interrogatories  in  question  to  the  jury. 
Assuming,  however,  that  the  question  Is  be- 
fore us,  the  value  of  the  machine  which  ap- 
pellant agreed  to  give  appellee  if  the  other 
could  not  be  made  to  woric  was  a  material 
question.  Therefore  there  was  no  error  in 
this  ruling. 

The  next  question  discussed  Is  that  tbe 
verdict  of  the  Jury  is  not  sustained  by  suffi- 
cient evidence.  If  we  are  correct  in  tbe 
view  we  have  taken  on  the  other  question 
discussed,  the  evidence  Is  sofflclent  to  sus- 
tain the  verdict  We  find  no  reverslUe  er- 
ror in  the  reo(»d.    Judgment  afflnned. 
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In  to  OPINION  OP  THB  JUSTICES. 

(Snpreme  Jadicial  Court  of  MasBachnsetts. 
April  25,  1896.) 

OONSTITDTIOWAI.   L*W— PoWKB  OF    LitOISLATURB — 

NoTAKiBS  Public— Blisibilitt  or  Womxn. 

1.  Connt.  art.  4,  of  amendments,  proyidinx 
that  'Notaries  public  shall  be  appointed  by  the 
goTemor  in  the  same  m^ner  as  judicial  offi- 
cers are  appointed,"  viz.  by  and  with  the  advice 
and  consent  of  the  council  (Const,  pt.  2,  c.  2,  art. 
9,  {  1),  does  not,  when  considered  in  connection 
with  the  history  and  natnre  of  such  office,  and 
the  usages  of  this  and  other  states  with  refer- 
ence thereto  at  the  time  the  constitution  was 
adopted,  authorize  the  appointment  of  women  aa 
notaries. 

2.  Since  the  constitution  of  Massachusetts 
does  not  authorize  the  appointment  of  women 
as  notaries  public,  the  legislature  cannot  confer 
power  upon  the  goremor  and  council  to  make 
such  appointments. 

This  opinion  wag  received  In  response  to 
a  reqtiest  for  a  decision  on  the  qnestlon 
whether  the  state  legislature  has  power  to 
authorize  the  govemor  and  council  to  ap- 
point women  as  notaries  public. 

To  the  Honorable  House  of  RepresentatlTes 
of  the  Commonwealth  of  Massachusetts. 
We,  the  undersigned,  justices  of  the  su- 
preme Judicial  court.  In  reply  to  your  order, 
respectfully  submit  the  following  opinion: 

The  question  uiMn  which  our  opinion  is  now 
required  was  suggested  in  the  opinion  given 
by  the  Justices  to  the  governor  and  council  on 
March  18,  1890.  Opinion  of  the  Justices,  150 
Mass.  580,  23  N.  E.  850.  The  first  paragraph 
of  article  4  of  the  amendments  to  the  consti- 
tution Is  as  follows:  "Notaries  public  shall 
be  appointed  by  the  governor  in  the  same 
manner  as  judicial  officers  are  appointed,  and 
shall  hold  their  offices  during  seven  years, 
unless  sooner  removed  by  the  governor,  with 
the'  consent  of  the  council,  upon  the  address 
of  both  houses  of  the  legislature."  By  the 
constitution  (part  2,  c.  2,  art  9,  i  1),  "all  ju- 
dicial officers  *  *  •  shall  be  nominated 
and  appointed  by  the  governor,  by  and  with 
the  advice  and  consent  of  the  council;  and 
every  such  nomination  shall  be  made  by  the 
governor,  and  made  at  least  seven  days  prior 
to  such  appointment"  In  the  opinion  given 
to  the  governor  and  council  on  March  18, 1890, 
the  justices  advised  that,  under  the  constitu- 
tion, a  woman  could  not  be  appointed  a  no- 
tary public  In  the  absence  of  any  legislation 
authorizing  such  an  appointment  We  have 
carefully  considered  the  question  of  the  power 
of  the  legislature  to  authorize  such  an  ap- 
pointment and  are  of  opinion  that.  If  the  con- 
stitution does  not  confer  the  power  upon  the 
governor  and  council,  the  legislature  cannot 
confer  It  The  legislature  In  this  respect  can- 
not enlarge  the  power  given  to  the  governor 
and  council  by  the  constitution  unless  the 
constitution  has  authorized  the  legislature  to 
do  this,  and  we  can  find  no  such  authority  in 
the  constitution.  The  power  of  the  general 
court  with  reference  to  officers  and  offices,  so 
MA88.DEC.43-48  N.B.— © 


far  as  It  Is  expressly  conferred  by  the  consti- 
tution. Is  foimd  In  part  2,  c.  1,  art  4,  {  1,  and 
It  Is  full  power  and  authority  "to  name  and 
settle  annually,  or  provide  by  fixed  laws  for 
the  naming  and  settling,  all  civil  officers 
within  the  said  commonwealth,  the  election 
and  constitution  of  whom  are  not  hereafter 
in  this  form  of  government  otherwise  provid- 
ed for;  and  to  set  forth  the  several  duties, 
powers,  and  limits  of  the  several  civil  and 
military  officers  of  this  commonwealth,  and 
the  forms  of  such  oaths  or  affirmations  as 
shall  be  respectively  administered  unto  them 
for  the  execution  of  their  several  offices  and 
places,  so  as  the  same  be  not  repugnant  or 
contrary  to  this  constitution." 

It  Is  to  be  noticed  that  the  power  of  the 
general  court  to  set  forth  the  several  duties, 
powers,  and  limits  of  the  several  civil  and 
military  officers  of  the  commonwealth  is  not 
limited  to  the  officers  which  the  legislature  Is 
empowered  to  name  and  settle,  but  Includes 
all  civil  and  military  officers  of  the  common- 
wealth. But  the  power  to  name  and  settle 
civil  officers,  or  to  provide  by  fixed  laws  for 
naming  and  settling  them,  is  confined  to  those 
the  election  and  constitution  of  whom  are  not 
provided  for  In  the  constitution.  The  ques- 
tion Is  not  whether  the  legislature  cannot  con- 
fer upon  some  officer  whose  office  is  created 
by  statute  some  or  all  of  the  powers  now  ex- 
ercised by  notaries  public  In  the  common- 
wealth. If  this  were  done,  such  an  officer 
would  not  be  a  notary  public  In  the  sense  in 
which  the  words  are  used  In  the  constitution. 
The  constitution  did  not  create  the  office  of 
notary  public.  It  was  an  office  known  to  the 
Roman  law,  and  has  existed  In  all,  or  nearlv 
all,  Christian  countries  for  many  centuries. 
The  duties  of  the  office  In  this  commonwealth 
are  in  part  prescribed  by  statute,  and  In  part 
are  such  as,  by  usage,  notaries  public  for  n 
long  time  have  been  accustomed  to  perform, 
and  the  international  character  and  relations 
of  notaries  public  are  Important  The  his- 
tory of  the  office  was  briefly  given  In  the 
opinion  hereinbefore  cited.  The  fact  that  the 
duties  of  notaries  public  In  this  common- 
wealth are  not  strictly  judicial  does  not,  in 
our  opinion,  necessarily  affect  the  question  be* 
fore  us.  The  question  In  every  case  is  of  the 
meaning  of  the  constitution,  and,  In  determin- 
ing that  the  history  and  nature  of  the  par- 
ticular <^ce,  and  the  usages  of  this  and  oth- 
er states  and  countries  with  regard  to  the 
office  at  the  time  of  the  adoption  of  the  con- 
stitution, must  be  considered.  At  that  time, 
as  well  as  at  the  time  of  the  adoption  of  the 
.fourth  amendment  so  far  as  we  are  aware, 
the  usage  to  appoint  only  men  to  be  notaries 
public  was  as  general  as  to  appoint  only  men 
to  judicial  offices. 

Where  an  office  Is  created  by  statute,  the 
tenure,  the  mode  of  appointment,  the  qualifi- 
cations required,  the  duties  of  the  office,  and 
the  compensation  are  wholly  within  the  con- 
trol of  the  legislature,  unless  there  Is  some 
limitation  put  upon  the  legislature  by  the 
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constitution,  and  the  statute  creating  tbe  of- 
fice may  be  altered  or  repealed  bj  the  legis- 
latore  at  any  time.  But,  If  the  tenure  of  an 
ofiSce  and  the  mode  of  appointment  are  pre- 
scribed by  the  constitution,  the  legislature 
cannot  change  them,  unless  the  constitution 
gives  the  legislature  authority  to  do  so.  If 
the  qualificatioos  for  the  office  are  prescribed 
by  the  constitution,  the  legislature  cannot 
change  them.  If  the  qualifications  are  not 
prescribed  by  the  constitution,  although  tbe 
tenure  and  mode  of  appointment  are,  there 
has  been  some  question  whether  the  legisla- 
ture can  prescribe  tbe  qualifications,  but  the 
solution  of  this  question  In  any  particular 
case  depends  upon  the  construction  of  the 
particular  clauses  of  the  constitution  involv- 
ed, as  well  as  of  tbe  whole  frame  and  purport 
of  the  constitution.  But  if,  by  the  true  con- 
struction of  tbe  constitution,  persons  of  a 
certain  description  cannot  be  appointed  to  an 
office,  the  legislature  cannot  authorize  tbe  ap- 
pointment of  such  persons  to  that  office.  If, 
for  example,  tbe  constitution  expressly  had 
provided  that  only  men  or  male  persons 
should  be  appointed  notaries  public,  we  think 
that  tbe  l^slature  could  not  authorize  the 
governor  and  council  to  appoint  women  to 
tliat  office.  Tbe  construction  which  hereto- 
fore has  been  given  to  the  fourth  amendment 
to  the  constitution  by  tbe  justices  of  this 
court  is,  in  eHect,  that  sucb  is  tbe  meaning  of 
that  amendment  There  is  nothing  in  the  con- 
stitution which  in  terms  prohibits  women 
from  being  appointed  to  Judicial  offices,  any 
more  than  from  being  appointed  to  military 
offices,  or  to  executive  civil  offices,  the  tenure 
and  mode  of  appointment  of  which  are  pro- 
vided for  in  the  constitution.  It  was  the  na- 
ture of  the  office  of  Justice  of  the  peace,  and 
the  usage  that  always  had  prevailed  in  mak- 
ing appointments  to  that  office,  that  led  the 
Justices  to  advise  that  it  could  not  have  been 
the  intention  of  tbe  constitution  that  women 
stiould  be  appointed  Justices  of  the  peace. 
Opinion  of  Justices,  107  Mass.  604.  In  our 
opinion,  tbe  same  considerations  apply  to  the 
office  of  notary  public. 

For  these  reasons,  we  are  of  opinion  tbat  the 
question  proposed  should  be  answered  in  the 
negative. 

WALBRIDGE  A.  FIELD. 

CHARLES  AI^LEN. 

OLIVER  WENDEli,  HOLME& 

MARCUS  P.  KNOWLTON. 

JAMES  M.  MORTON. 

JOHN  LATHROP. 

JAMES  M.  BARKER. 


(106  Mass.  42) 

NEW  ENGLAND  TRUST  CO.  v.  NEW 

YORK  BELTING  &  PACKING  CO. 

(Snpreme  Judicial  Court  of  Massachusetts. 

Suffolk.     May  5,  1886.) 

NseOTIABLB    INSTKUHENTS— PlBDOB    AS    BbOUBITT 

—  Rights  or  Plbdoeb. 
1.  Defendant  made  three  notes,  payable  tn 
Its  own  order,   indorsed   them   in   blank,   and 


placed  them  in  the  hands  of  P.,  to  be  disconnt- 
«d  for  its  benefit  P.,  instead  of  discounting 
tbe  notes,  pledged  them  aa  security  for  his  in- 
debtedness to  plaitttiS,  wlilch  indebtedness  waa 
already  secured  by  other  coUateraL  After- 
wards, plaintiff  realized,  on  a  large  amount  of 
such  collateral,  a  sum  more  than  sufficient  to 
cover  its  claim.  Held  that  plaintiff's  claim 
being  paid  in  full,  it  no  longer  had  an  interest 
in  the  notes  entitling  it  to  maintain  an  action 
at  law  to  recover  thereon. 

2.  Nor  can  it  maintain  the  action  in  a  rep- 
resentative capacity,  for  the  benefit  of  makers 
of  other  similar  notes  which  it  held  in  pledge, 
and  which  had  been  paid;  the  proper  remedy 
lieing  by  bill  in  equity  to  compel  contribution. 

Appeal  from  superior  court,  Suffolk  coun- 
ty;  Albert  Mason,  Judge. 

Action  brought  by  the  New  England  Trust 
Company  against  the  New  York  Belting  & 
Packing  Company  to  recover  on  three  prom- 
issory notes  made  by  defendant  for  ^,000 
each,  payable  to  its  own  order,  and  indorsed 
by  it  In  blank.  The  notes  were  also  In- 
dorsed by  John  H.  Cheever,  treasurer  of  the 
company,  and  were  delivered  to  tbe  Potter- 
Lovell  Company  for  the  purpose  of  having 
the  same  sold  or  discounted  for  tbe  maker, 
and  proceeds  thereof  remitted  to  it  The 
Potter-Lovell  Company,  instead  of  selling  or 
discounting  the  notes  for  the  maker's  bene- 
fit and  without  the  knowledge  or  authority 
of  tbe  maker,  or  paying  any  consideration 
therefor,  pledged  tbe  notes,  with  a  large 
amount  of  other  commercial  paper,  to  the 
New  England  Trust  Company,  plaintiff,  for 
tbe  purpose  of  securing  tbe  payment  of  cer- 
tain notes  given  by  tbe  Potter-Lovell  Com- 
pany to  the  plaintiff  for  loans.  Tbe  Potter- 
Lovell  Company  was  indebted  to  plaintiff 
at  this  time  to  the  amount  of  about  $315,- 
463;  plaintiff  holding  as  collateral  security 
for  this  indebtedness  the  notes  of  various 
corporatlMis  and  individuals,  deposited  br 
the  Potter-Lovell  Company,  amounting  to 
$347,717,  with  a  general  authority  to  apply 
any  securities  which  they  held  to  any  in- 
debtedness owing  by  tbe  Potter-Lovell  Com- 
pany. The  Potter-Lovell  Company  having 
failed,  tbe  plaintiff  proceeded  to  realize  on 
the  collateral  security  deposited  witb  it  and 
did  realize,  exclusive  of  the  notes  of  tbe  de- 
fendant tbe  sum  of  $324,276.  Of  this 
amount  $60,000  was  represented  by  12 
notes,  given  by  different  corporations,  which 
had  been  received  by  the  Potter-Lovell  Com- 
pany from  tbe  makers  under  tbe  same  dr- 
cumstances  as  the  notes  in  suit  were  receiv- 
ed from  tbe  defendant,  and  they  bad  been 
paid  by  tbe  makers,  with  formal  notice  to 
the  New  England  Trust  Company  tbat  the 
makers  reserved  all  their  legal  rights,  and 
especially  their  right  to  share  In  any  sur- 
plus remaining  In  the  plaintiff's  hands  after 
the  satisfaction  of  its  debts  from  tbe  Potter- 
Lovell  Company.  There  was  Judgment  for 
defendant,  and  plaintiff  appealed.  Af- 
firmed. 

J.  li.  Stackpole,  for  appellant    J.  J.  Myera, 
for  appellee. 
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AJULBSf,  3.  The  Potter-IjOTeU  Oompany 
could  not  bare  enforced  tbe  notes  now  in 
suit  against  the  defendant,  but  tbe  plain- 
tiff, as  pledgee,  took  them  for  value,  without 
notice,  before  maturity;  and  therefore  It  can 
now  recover  upon  them  to  the  extent  of  Its 
Interest,  If  any,  and  no  more.  Ordinarily, 
In  such  a  case,  the  pledgee  can  recover  only 
to  the  amount  of  his  claim  for  which  the 
notes  were  pledged;  and.  If  that  claim  has 
been  reduced  by  partial  payments,  he  can 
recover  only  to  the  amount  of  the  unpaid 
balance.  Bank  v.  Ohapln,  8  Mete.  (Mass.)  40; 
Stoddard  v.  Kimball,  6  Cush.  468;  Fisher  v. 
Fisher,  98  Mass.  303.  The  same  rule  Is  ap- 
plied where  a  purchaser  of  a  negotiable  note 
has  paid  only  In  part  for  the  same  when  be 
learns  of  its  Invalidity  as  between  the  orig- 
inal parties.  Xf  he  afterwards  makes  fur- 
ther payments,  he  cannot  recover  for  the 
same  against  the  maker.  Hubbard  v.  Cha- 
pin,  2  Allen,  328;  Dresser  v.  Oonstruction  Co., 
93  n.  S.  82.  Be  can  recover  only  to  tbe 
amoimt  for  which  he  Is  a  bona  flde  holder. 

In  the  iMresent  case  the  claims  of  the  plain- 
tiff for  which  tbe  notes  were  pledged  have 
been  paid  In  full,  and  In  fact  the  plaintiff 
already  holds  a  surplus  In  its  bands;  and 
therefore,  in  its  own  right,  the  plaintiff  Is 
not  entitled  to  recover  anything  against  the 
defendant  But  It  sedu  to  maintain  its  ac- 
tion upon  the  notes  in  a  representative  ca- 
pacity,—not  for  the  benefit  of  the  Potter- 
Lovell  Company,  because  that  company  lias 
no  claim  to  the  proceeds,  but  for  the  benefit 
of  tlie  makers  of  other  similar  notes,  which 
the  plaintiff  held  in  pledge,  and  which  have 
been  paid  to  the  plaintiff.  It  Is  contended  by 
the  plaintiff  that  the  makers  of  those  notes 
are  entitled  to  contribution  from  the  defend- 
ant, and  that,  therefore,  the  plaintiff  Is  en- 
titled to  collect  the  full  amount  of  the  notes 
in  suit,  and  add  it  to  tbe  surplus  already 
In  Its  hands,  and  then  to  make  distribution, 
in  Just  proportion,  to  all  who  are  entitled  to 
share  in  the  surplus  thus  augmented.  The 
answer  to  this  view  Is  twofold:  In  the  first 
place,  it  does  not  appear  that  any  of  tbe 
makers  of  other  similar  notes  asked  the 
plaintiff  to  bring  this  action,  or  now  wish  it 
to  prosecute  the  same,  or  even  that  It  was 
brought  or  Is  prosecuted  with  their  consent 
or  knowledge.  Under  our  decisions,  a  bolder 
of  a  negotiable  note,  who  has  no  Interest 
therein,  may  maintain  an  action  thereon, 
with  the  consent  and  for  the  benefit  of  the 
real  owner,  but  not  otherwise.  Beekman  r. 
Wilson,  9  Mete.  (Mass.)  434;  Whltten  v. 
Hayden,  9  Allen,  408;  Spofford  v.  Norton,  126 
Mass.  633;  Bank  t.  Thompson,  129  Mass. 
438.  Under  these  circumstances,  the  plain- 
tiff would  discbarge  Its  full  duty  towards 
the  makers  of  other  similar  notes  if  it  should 
give  them  notice  that  it  holds  the  notes 
against  the  defendant,  and  Intends  to  sur- 
render them  to  the  maker,  or  to  the  Potter- 
Lovell  Company,  unless  objection  should  be 
made.  But,  besides,  tbe  proper  remedy  for 
v.43N.B.no.ll — 59 


tbe  parties  In  interest  is  by  a  bill  in  equity 
for  contribution,  and  not  by  an  action,  in 
the  name  of  the  plaintiff,  on  the  notes.  Tb« 
plaintiff  asserts  that  notes  which  it  held  in 
pledge,  and  which  stood  like  the  notes  nom 
in  suit;  to  the  amount  of  (60,000,  have  been 
paid  to  it;  and  It  would  seem  tliat  the 
plaintiff  holds  other  notes,  not  yet  paid, 
which  amount  to  over  98,(XX>,  and  whicti,  we 
presume,  it  means  to  collect,  if  it  can.  Tbe 
surplus  already  in  the  plaintifTs  liands  above 
Its  own  claims  is  nearly  $9,000;  so  that  if 
the  plaintiff  should  collect  tbe  $15,000  on  the 
notes  now  in  suit,  and  tbe  $8,000  on  the 
notes  signed  by  other  makers,  it  will  have 
In  its  hands  the  sum  of  $32,000  to  administer 
by  way  of  distribution  to  those  entitled  to 
share  therein.  The  defendant,  of  course, 
would  be  entitled  to  share  in  that  distribu- 
tion; and,  as  the  facts  are  In  dispute,  if 
would  have  to  be  ascertained  whether  all  of 
the  makers  of  the  notes,  amounting  to  $60,- 
000  and  to  $8,000,  stand  in  the  same  position 
as  the  defendant,  or  not,— that  is,  whether 
their  notes  were  fraudulently  pledged,  or 
not.  This  Is  denied  by  tbe  defendants.  Tbe 
plaintiff  would  therefore,  at  tbe  last,  be 
obliged  to  resort  to  a  bill  in  equity  to  obtain 
a  decree  settling  how  the  distribution  should 
be  made.  It  cannot  be  ascertained  in  the 
present  action  whether  the  makers  of  said 
notes  stand  in  the  same  position  as  the  de- 
fendant, because  they  are  not,  and  cannot 
be  made,  parties  to  this  action.  Nor  can  It 
be  determined  whether  the  plaintiff  is  en- 
titied  to  collect,  or  will  be  able  to  collect, 
the  outstanding  notes,  amounting  to  $8,000. 
The  plaintiff  is  not  in  the  position  of  an  as- 
signee In  Insolvency,  or  of  a  receiver,  with 
the  duty  of  taking  it  upon  Itself  to  collect 
and  distribute  these  funds. '  If  the  partis  In 
Interest  are  entitied  to  contribution,  they 
may  maintain  a  bill  in  iequlty  to  enforce  it, 
with  rights  of  subrogation.  If  necessary,  in 
their  own  names.  To  such  a  bill  in  equity 
all  persons  concerned  may  be  made  parties, 
and  the  just  amount  due  from  each  and  to 
each  may  l>e  ascertained.  If  any  sum  is  due 
in  equity  from  the  defendants,  they  could,  in 
such  suit,  be  ordered  to  pay  it,  and  no  more. 
A  bill  in  equity  is  the  ordinary  and  appro- 
priate remedy  where  contribution  is  sought, 
and  tbe  parties  are  numerous,  or  the  fticts 
complicated.  Whitman  v.  Porter,  107  Mass. 
522;  Gary  v.  Holmes,  16  Gray,  127;  Grifiln 
V.  Kelleher,  132  Mass.  82;  Ouyler  y.  Ens- 
worth,  6  Paige,  32;  Gould  ▼.  Trust  Co.,  6 
Abb.  N.  C.  381;  Ex  parte  Alston,  4  Ob.  App. 
168.  The  advantages  of  such  a  suit  are  ob- 
vious and  marked.  The  plaintiff  could  col- 
lect the  money  only  by  bringing  separate  ac- 
tions against  all  those  who  may  be  bound 
to  contribute,  and,  after  the  final  collections ' 
would  have  to  bring  a  bill  in  equity  to  set-' 
tie  the  proper  distribution.'  A  bill  In  equity 
for  contribution  simplifies  the  Utigration; 
prevents  tbe  hardship  of  requiring  contrib- 
utors to  advance  more  than  is  due  from 
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them,  and  then  to  await  tlM  final  dlBtrlba- 
tlon  before  receiving  back  ttaelr  proper 
■hare;  and  probably  enables  tbe  parties  en- 
titled to  contrlbntlon  to  receive  It  sooner. 
In  order  to  avoid  this  obvlons  hardsblp  to 
the  defendant,  the  plaintiff  suggests  that  a 
tet-off  may  be  allowed  of  the  som  which  tbe 
defendant  would  be  entitled  to  receive  back. 
We  are  at  a  loss  to  see  how  this  can  be  as- 
certained in  an  action  to  which  those  rep- 
resenting the  $60,000  and  the  (8,000  of  notes 
are  not  parties. 

For  these  reasons,  in  the  opinion  of  a  ma> 
Jorlty  of  tbe  coort,  the  plaintiff  Is  not  enti- 
tled to  maintain  an  action  at  law  upon  these 
notes,  and  the  remedy  of  any  parties  who 
may  be  entitled  to  contrlbntlon  is  by  a  bill 
In  equity.  See  Bowditcb  v.  Green,  8  Mete. 
(Mass.)  360;  Institution  v.  Hathaway,  134 
Mass.  69;  Rand  v.  Cutler,  155  Mass.  451,  29 
N.  E.  1086.   Judgment  affirmed. 


OM  Ind.  219) 

MIIiLER  et  aL  V.  BURKS  et  aL^ 

(Supreme  Court  of  Indiana.     May  12,  1896.) 

HiOHiTArs — Pbtitios  fob  Ihprovehshts— Objbo- 
noNS— Tims  fob  Raising— Appbai/— Bill  of 

EXCRPTIONS  —  NkoBSSITT  FOR   FlUNO. 

1.  An  objection  that  the  petition  for  the  im- 
provement of  a  highway  under  the  zravcl-road 
act  of  1885,  as  amended  (Rev.  St  IS&l,  i§  6879- 
6899),  was  not  aig^ned  by  the  requiaite  number 
of  landholders,  must  be  raised  before  the  re- 
port of  the  viewers  is  made. 

2.  Under  Rev.  St  1894,  |  641  (Rev.  St 
1881,  i  620),  providins  that  a  hiil  of  exceptions, 
when  filed,  snail  be  a  part  of  tbe  record,  a  bill, 
though  signed  by  the  judge,  cannot  l>e  consider- 
ed, in  the  absence  of  anything  to  show  that  it 
was  ever  filed. 

Appeal  from  circuit  court,  Parke  county; 
A.  F.  White,  Judge. 

Petition  by  Moses  R.  Burks  and  others  for 
the  improvement  of  a  highway.  Usher  Mil- 
ler and  others  api>ealed  from  the  decision  of 
tbe  board  of  county  commissioners,  and  from 
a  judgment  confirming  the  action  of  said 
board,  as  to  them,  they  appeal.    AQlrmed. 

Rice  &  Johnston  and  Albert  M.  Adams,  for 
appellants.  S.  D.  Prutt,  J.  M.  Johns,  and  J. 
S.  M.  McFaddin,  for  appellees. 

HOWARD,  J.  The  appellees  filed  their  pe- 
tition before  the  commissioners  of  Parke 
county  for  the  improvement  of  a  certain  high- 
way, under  the  gravel-road  law  of  1SS5,  as 
amended  by  the  Acts  of  1891  and  1893,  being 
sections  6879-6899,  Rev.'  St  1894.  Such  pro- 
ceedings were  had  before  the  board  of  county 
commissioners  as  resulted  in  the  establish- 
ment of  the  work  prayed  for,  and  on  an  ap- 
peal to  the  circuit  court  the  action  of  the 
county  board  was  confirmed,  as  to  the  appel- 
lant&  The  questions  on  this  appeal,  while 
going  chiefly  to  the  jurisdiction  of  the  board 
and  of  tbe  circuit  court,  are  yet  rather  techni- 
cal than  substantial;  the  principal  contention 
being  that  the  original  petition  for  the  work 
was  not  signed  by  a  majority  of  the  resident 

1  Rehearing  denied. 


land  iMlders  of  the  ommty  whose  lands  wera 
within  two  miles  of  the  proposed  lmproT»- 
ment,  as  reqtilred  by  the  statate.  The  board 
decided  this  qnestlim  against  appellants,  and 
assumed  Jurisdiction,  and  the  circuit  court 
hdd  that  the  appellants  had  not  been  diligent 
in  presenting  the  question  to  the  board  un- 
til after  the  report  of  the  viewers  was  made. 
Section  6880,  Rev.  St  1804  (section  1473,  Et- 
Uot'B  Supp.);  Forsythe  v.  Kreuter,  100  Ind. 
27;  Osbom  ▼.  Sutton.  108  Ind.  443,  9  N.  B. 
410;  Robinson  v.  Rippey,  lU  Ind.  112,  12  N. 
E.  141;  Hobbs  v.  Board,  116  Ind.  376,  19  N. 
B.  186;  Evans  v.  West  138  Ind.  621.  38  N. 
R  65.  An  examination  of  the  transcript  leads 
us  to  the  conclusion  that,  while  the  ruling  of 
the  court  may  have  been  somewhat  technical. 
It  was  yet  strictly  within  the  requirements  of 
tbe  statute,  and  the  holdings  of  this  court  in 
tbe  foregoing  decisions.  The  objections  to 
tbe  petition  were  not  seasonably  made. 

Appellees,  however,  insist  that  there  is  no 
question  before  us  for  decision,  for  the  re*- 
son  that  it  does  not  appear  from  the  tran- 
script that  the  bill  of  exceptions  was  ever 
filed  in  the  cause  as  required  by  section  641, 
Rev.  St  1894  (section  629,  Rev.  St  ISSl). 
This  section  of  the  statutes  provides  that  "the 
party  objecting  [to  the  decision]  must  wlthla 
such  time  as  may  be  allowed,  present  to  the 
Judge  a  proper  bill  of  exertions,  which.  If 
true,  he  shall  promptly  sign  and  cause  It  t» 
be  filed  In  tbe  cause;  If  not  true,  the  Judge 
shall  correct  sign  and  cause  It  to  be  filed 
without  delay.  When  so  filed,  it  shall  be  a 
part  of  the  record."  In  tbe  present  case  the 
bill  was  duly  presented,  and  signed  by  the 
judge,  but  there  is  nothing  to  show  whether  it 
was  ever  filed  or  not  It  is  not  shown,  there- 
fore, that  the  bill  of  exceptions  is  a  part  of 
the  record,  and  no  question  Is  presented  for 
our  decision.  This  question  has  been  fre- 
quently  passed  upon  in  recent  cases  by  this 
court  Ueker  v.  Blnestone  Co.,  42  N.  B.  459; 
Rivers  v.  State,  42  N.  E.  1021;  and  Stone  Co. 
V.  Hobbs,  42  N.  B.  1022,— all  at  this  term; 
and  authorities  cited  in  those  cases.  The 
Judgment  Is  affirmed. 


(145  Ind.  40) 

WILSON  V.  JOHNSON. 
(Supreme  Court  of  Indiana.     May  12,  1896.) 

Advbbsb  Possession  —  Colok  of  Titlb  —  Sl'ffx 
ciENCT  OP  Deeds. 
Deeds  which  do  not  contain  a  dcscrip- 
tion  of  land  claimed  by  adverse  possession  ar* 
inadmissible  to  establish  color  of  title. 

Application  for  rehearing.     Overmled. 
For  former  report  see  38  N.  E.  38. 

McGABB,  J.  Two  points  only  are  made  on 
the  petition  filed  by  the  appellant  for  a  re- 
hearing. The  first  is  that  we  erred  in  hold- 
ing that  the  two  deeds  offered  in  evldenco 
were  properly  rejected  by  the  circuit  court, 
on  the  ground  that  they  described  no  land 
whatever;    and,  secmid,  that  even  if  they. 
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were  void  for  want  of  a  description  of  the 
premlaes  Bought  to  be  conveyed,  yet,  as  the 
appellant  was.  claiming  title  by  adyerse  poa- 
^esslou  also  under  color  of  title,  that  we 
erred  in  upholding  the  ruling  of  the  trial 
court  in  excluding  them,  because,  notwith- 
standing their  invalidity  and  insufficiency  to 
convey  title,  yet  it  is  claimed  they  were 
sufficient  to  constitute  color  of  title. 

As  to  the  first  point,  we  have  to  observe 
that  there  were  three  deeds  in  the  alleged 
chain  of  plaintiff's  (appellant's)  paper  title, 
of  the  rejection  of  each  of  which  as  evidence 
the  appellant  complains.  In  the  original 
opinion,  we  only  noticed  two  of  them,  hold- 
ing their  rejectlcw  Justified,  because  they 
did  not  contain  any  description  of  the  land, 
and  that  that  was  fatal  to  plaintiff's  case, 
regardless  of  the  question  as  to  the  rejec- 
tion of  the  other  one.  Counsel  now  con- 
tend that  that  was  error,  because  the  first 
of  the  two  thus  iiassed  ob  contained  no  de- 
scription of  land  whatever,  yet  they  'dalm  It 
contains  a  reference  to  the  first  of  the  three 
so  offered  (the  one  we  dM  not  pass  <m),  and 
that  that  deed  contains  a  description  of  the 
land.  Authority  is  cited  by  them  to  the 
effect  that  the  deed  thus  referred  to  is.  In 
effect,  thereby  Incorporated  Into  the  deed 
making  the  reference,  and  that  the  descrip- 
tion thus  incorporated  will,  if  good,  make 
the  deed  good.  (Conceding  that  to  be  the 
law,  and  applicable,  yet  we  find  the  refer- 
ence is  to  a  deed  dated  May  22, 1855;  where- 
as the  first  rejected  deed  to  which  they 
claim  reference  was  made  for  a  description 
Is  dated  May  19,  1855.  But  that  Is  not  the 
worst  That  deed  describes  the  land  as  the 
W.  %  of  the  N.  W.  14  of  section  22,  instead, 
of  the  W.  %  of  N.  B.  %,  the  land  In  dispute, 
as  appellant's  counsel  concede.  They  say 
they  have  no  doubt  that  that  was  a  clerical 
error  of  the  recorder;  "but  it  Is  impoBsible 
to  remedy  that  error  at  this  late  day,"  they 
say.  Tliat  is  rather  a  frank  confession  that 
not  only  was  the  first  rejected  deed  properly 
rejected  by  the  court,  but  that  the  next  (me 
in  the  appellant's  chain  of  title  contains  no 
description  whatever,  and  refers  to  no  deed 
for  a  deocriptlon  that  contains  a  description 
of  the  land  in  question.  But  they  ask  us  to 
take  thedr  word  for  it  that  the  land  in  ques- 
tion ought  to  be,  though  it  is  not,  described 
In  the  deed  referred  to,  and  for  that  reason 
hold  it  good.  No  sufficient  reason  is  stated, 
or  authority  cited,  authorizing  courts  to  cor- 
rect aneged  mistakes  in  deeds  and  land  ti- 
tles withoat  allegation  or  proof.  To  uphold 
appellant's  position  would  be  to  make  the 
ultimate  rights  of  the  respective  parties  liti- 
gant to  depend,  not  npon  allegation  and 
proof,  but  upon  the  fact  that  the  attorney 
on  one  side  asserts  the  claims  of  his  client 
with  more  vehemence  than  the  attorney  on 
the  other.  Justice  is  not  so  administered. 
The  third  rejected  deed  refers  to  the  second 
as  follows:  "All  the  right,  title,  and  interest 
I  have  In  the  assets  of  the  Bank  of  the 


.United  States,  whether  real,  pei:8onal,  or 
mixed,  which  remain  unsold,  and  which 
were  conveyed  by  Samuel  Jordan  and  oth- 
ers in  their  capacity  as  trustees  and  other- 
wise, by  deed  dated  January  25Ui,  1867." 
The  deed  thus  referred  to*  as  we  have  «d- 
ready  seen,  contained  no  description  of  any 
land  whatever;  and,  though  it  referred  to 
the  previous  deed  for  a  description,  that  deed 
contained  no  description  of  the  land  in  ques- 
tion whatever.  The  three  deeds  were  all 
properly  rejected  as  evidence  of  legal  title. 

Were  they  competent  evidence  of  color  of 
title?  Counsel  for  appellant  contend  that 
they  were.  Color  of  title  is  that  which  in 
appearance  Is  title,  but  which  In  reality  is  no 
tltla  1  Am.  &  Kng.  Bnc.  Law  (2d  Bd.)  84G, 
and  authorities  dted.  Color  of  title,  unless 
expressly  required  by  statute,  is  n^t  essea- 
tial  to  the  acquisition  of  titie  by  adverse 
possession.  1  Am.  &  Eng.  Bnc.  Law  (2d 
Bd.)  847,  and  authorities  cited;  Sims  v.  City 
of  Frankfort.  79  Ind.  446;  State  v.  Bank, 
106  Ind.  435,  7  N.  B.  379;  Boots  v.  Beck,  109 
Ind.  472,  9  N.  Jl.  696;  L'Hommedlen  v.  Ball- 
way  Co.,  120  Ind.  435, 22  N.  B.  125;  Bowen 
y.  Swander,  121  Ind.  164,  22  N.  B.  725;  Herff 
T.  Griggs,  121  Ind.  471,  23  N.  B.  279;  Dyer 
y.  Bldridge,  136  Ind.  654,  86  N.  B.  622.  The 
only  difference  between  color  of  title  by  deed 
under  adverse  possession  and  that  by  ad- 
verse possession  without  deed  Is  that  in  the 
case  of  a  deed  the  title  extends  to  and  In- 
cludes the  boundaries  that  are  described  in 
the  deed,  while  in  the  case  without  deed  the 
title  Is  confined  to  that  which  is  actually  00- 
cupied.  1  Am.  &  Bug.  Bnc.  Law  (2d  Bd.) 
848,  849;  City  of  Noblesville  v.  Lake  Brie  & 
W.  R.  Co.,  130  Ind.  1,  29  N.  B.  484.  The  au- 
thorities are  conflicting  as  to  the  effect 
which  is  to  be  given  to  defects  in  the  title 
which  are  discoverable  by  Inspection  of 
the  Instrument,  In  rendering  the  purported 
conveyance  Inoperative  as  color  of  title.  1 
Am.  &  Bng.  Bnc  Law  (2d  Ed.)  855,  and  au- 
thorities there  cited.  But  the  authorities 
seem  to  be  agreed  that,  in  order  that  an  in- 
strument may  confer  color  of  title,  It  must 
contain  a  description  of  the  land.  1  Am. 
&  Bng.  Bnc.  Law  (2d  Bd.)  858,  859,  and  an-> 
thorities  there  cited;  City  of  Noblesville  ▼. 
Lake  Brie  &  W.  R.  Co.,  130  Ind.  1,  29  N.  B. 
484.  Therefore,  the  appellant  was  not  en- 
titled to  Introduce  the  deeds  in  question  to 
estaUish  color  of  title,  because  they  were 
not  sufficient  to  constitute  color  of  title  In 
the  appellant.    Petlti<Hi  overruled. 


(14S  Ind.  Sg) 
WANTLAND  v.  STATE. 
(Supreme  Coxat  of  Indiana.     May  8,  1896.) 
Larobitt — Farthbbship  FnoPEKTT  —  Ihdictmsii* 

— CIBOUM8TANTIAI.  KVIDBNCB — iNSTKaCTIOM&i 

1.  On  a  prosecution  for  theft,  all  the  state's 
evidence  bemg  circumstantial,  it  was  error  to 
refuse  an  instruction  that,  In  order  to  convict, 
the  drcumstancea  most  be  so  strong  as  to  tX' 
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clade  ererj  oQier  reaMnaUe  hyimtheBia  except 

that  of  defeodant's  guilt. 

2.  By  express  pToyision  of  Rev.  St.  1894,  { 
1822  (ReT.  St  1881,  §  1753),  it  U  sufficient  tor 
■n  indictment  for  an  oSease  In  relation  to  part- 
nership property  to  allege  the  ownership  in  one 
•f  the  partners. 

Appeal  from  circuit  oonrt,  Monroe  county; 
R.  W.  Melrs,  Jn6ge. 

Grant  Wontland  was  coavlcted  of  larceny, 
and  denied  a  new  trial,  and  appeals.  Re- 
versed. 

East  &  MUler  and  Fulk  &  Carr,  for  appel- 
lant John  E.  Edmondaon,  Wm.  A.  Ketch- 
am,  Atty.  Oen.,  and  F.  E.  Matson,  for  the 
State. 

McCABE,  J.  The  appellant  was  conricted 
of  the  charge  In  the  Indictment,  of  stealing 
certain  personal  goods  of  one  Thomas  King, 
of  the  Talue  of  $3,  and  sentenced  to  the  peni- 
tentiary for  one  year,  fined  b>  the  sum  of 
one  dollar,  disfranchised,  and  rendered  inca- 
pable of  holding  any  office  of  tmst  or  profit, 
for  a  period  of  one  year.  The  court  overrul- 
ed his  motion  for  a  new  trial,  which  ruling 
Is  called  In  question  by  the  assignment  of 
error.  The  evidence  on  behalf  of  the  state 
tending  to  prove  the  appellant's  guilt  was  all 
clrcnmstantlal,  there  being  no  direct  evi- 
dence of  such  guilt 

The  giving  and  refusal  of  certain  instmo- 
tlons  are  made  causes  specified  in  the  mo- 
tion for  a  new  trial.  The  attorney  general, 
on  behalf  of  the  state,  objects  to  the  con- 
•ideratlon  of  said  instructions,  because  he 
contends  that  they  are  not  properly  In  the 
record.  The  contention  is  that  the  bill  of 
exceptions  is  embraced  In  the  longhand  man- 
uscript Incorporating  the  evidence,  and  that 
the  instructions  contained  in  the  record  are 
the  original  Instructions  as  given  by  the 
court,  and  insists  that  there  Is  no  authority 
for  flo  incorporating  them;  dting,  in  sivport 
of  such  contention,  BockhlU  v.  Holt,  143  Ind. 
— ,  40  N.  E.  1090,  and  McOoy  v.  A-Ue,  131 
Ind.  417,  30  N.  E.  528,  and  81  N.  B.  463. 
But  the  trouble  about  this  contention  is  that 
It  does  not  appear  certainly  that  any  long- 
hand report  of  the  evidence  is  embodied  In 
tlie  transcript,  nor  does  It  snfficienUy  ap- 
pear that  the  Instructions  are  not  transcripts 
of  the  originals,  especially  as  the  clerk  cer- 
tifies that  they  are. 

One  of  the  instructions  tendered  by  the  ap- 
pellant, and  refused  by  the  court,  reads  thus: 
"(4)  This  Is  a  case  where  the  state  seeks  a 
conviction  on  circumstantial  evidence.  The 
defendant  is  presumed  to  be  innocent  until 
the  contrary  is  made  to  appear  by  the  evi- 
dence; and  In  a  case  of  this  kind,  In  order 
to  convict,  the  circumstances  must  be  so 
strong  as  to  exclude  eveiy  other  reasonable 
hypothesis  except  that  of  the  defendant's 
guilt"  That  part  of  the  Instruction  relating 
to  and  defining  the  rule  as  to  circumstantial 
evidence  was  in  no  manner  covered  by  any 
of  the  instructions  given  by  the  court  The 
refused  Instruction  was  substantially  a  cor- 


rect statement  of  the  law  as  i^pUcable  to  the 
evidence  in  the  case.  Cavender  v.  State,  126 
Ind.  47,  25  N.  E.  875;  Blnne  v.  State,  66  Ind. 
428;  Stout  V.  State,  90  Ind.  1;  Glllett,  Cr. 
Law,  I  873.  The  evidence  was  of  such  a 
character  that  we  cannot  say  that  the  re- 
fusal of  the  instruction  was  a  harmless  error. 
The  court  erred  In  overrollng  the  motion 
for  a  new  trial.  The  court  also  erred  against 
the  state  In  Instructing  that,  if  the  goods 
stolen  belonged  to  a  partnership  of  wbldi 
King  was  a  member,  the  proof  would  not  be 
sufilcient  The  court  probably  overlooked 
the  statute.  Bev.  St  1894,  {  1822  (Rev.  St 
1881,  I  1753).  The  Judgment  is  reversed, 
and  the  cause  remanded,  with  instructions  to 
sustain  the  defendant's  motion  for  a  new 
trial. 


a4E  Ind.  SM) 
BOACH  V.  BAKEB  et  aJ.^ 
(Supreme  Court  of  Indiana.     May  5,  1886.) 
Appsai.— NapBBSJkaT  FARTisa. 
,An  appeal  from  an  order  granting  a  writ 
of  assistance  to  place  a  purchaser  of  land  at 
an  administrator's  sale  in  possession,  by  one  of 
the  defendants  alleged  to  be  in  possession  of 
the  land,   without  making  his  co-defendant  a 
party,  either  appellant  or  appellee,  will  be  dis- 
missed. 

Appeal  from  circuit  eourt,  BHkhart  county; 
H.  D.  Wilson,  Judge. 

Petitions  by  Frances  E.  Baker  and  by  John 
Claric  against  Thomas  W.  Roach  and  another 
for  writs  of  assistance.  The  cases  were  con- 
solidated, and  from  judgments  for  plaintiffs 
defendant  Roach  appeals.     Dismissed. 

Osborne  &  Zook,  for  appellant  Anthony 
Deahl  and  Baker  &  Miller,  for  appdlees. 

McCABE,  J.  The  administrator  of  one 
Hulda  Roach  obtained  an  order  of  the  ESk- 
hart  circuit  court  authorizing  and  requiring 
him  to  sell  certain  lands  of  which  she  died 
seised,  situate  In  said  Elkhart  county.  The 
order  was  made  on  a  petition  making  parties 
thereto  all  the  heirs  of  said  Hulda,  among 
whom  were  the  appellant,  her  surviving  hoa- 
band,  and  one  Elmer  L.  Roach.  The  land 
was  ordered  sold  to  discharge  liens  thereon, 
and  to  make  assets  to  pay  debts  generally. 
The  appellee  Baker  at  said  administrator's 
sale  became  the  purchaser  of  one  parc^  of 
the  land,  and  the  appellee  Clark  of  another. 
They  each  received  an  administrator's  deed 
pursuant  to  the  sale  to  each,  under  the  ap- 
proval of  the  court  Thereafter  they  each 
filed  a  separate  petition  against  appellant  and 
Elmer  L>.  Roach;  Betting  up  all  the  facts  al- 
ready mentioned,  and  many  others,  and  al> 
leging  that  said  appellant  Thomas  W.  Roach, 
and  said  Elmer  L.  Roach,  were  In  possession 
of  the  premises,  and  refused  to  surrender 
them,  though  they  had  been  made  parties  de- 
fendant to  the  petition  to  sell  aforesaid,  con- 
cluding with  a  prayer  for  a  writ  of  assist- 
ance In  each  cose.  The  Issues  formed  xtpaa 
each  of  said  petitions  were  tried  by  the  court 

1  Motion  to  relnstata  appeal  danled,  4i  N.  B.  m. 
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wltbout  a  Jury,  reanltins  in  a  special  finding 
of  the  facts,  on  which  the  court  stated  concln- 
■ioua  of  law  leading  to  judgment  against  the 
defendants,  ordering  a  writ  of  assistance  to 
Issue  against  both  defendants,  to  place  them  • 
out  of  possession.  The  defendant  Thomas 
"W.  Boach  alone  has  appealed,  but  he  has 
not  made  his  co  judgment  defendant,  Elmer 
Lk  Boach,  a  party  to  the  appeal,  either  as  ap- 
I)ellant  or  appellee.  He  should  hare  been 
made  an  appellant,  In  order  to  confer  juris- 
diction of  the  app(«l  In  this  court  Wood  y. 
CUtes,  140  Ind.  472,  39  N.  E.  160,  and  cases 
there  dted;  Hosenbower  t.  Schueta,  141  Ind. 
44.  40  N.  B.  266;  Hutts  T.  Martin,  181  Ind. 
2,  80  N.  B.  608;  Id.,141  Ind.  701, 41  N.  B.  829; 
Gregory  t.  Smith,  139  Ind.  48,  88  N.  B.  895; 
Bozeman  v.  Cale,  139  Ind.  187,  35  N.  E.  828. 
The  appeal  is  therefore  dismissed  for  want 
of  jorisdictloa 


(X46  Ind.  Xlt) 

WOODWOBTH  T.  STATH.*^ 
(Supreme  Conrt  of  Indiana.     Hay  6,  1896.) 

OBimHAL   tiAW— AUAinyt— iKFOBMATIOir— MoTioir 

TO  QoASB— Omibbiok  Cukid  bt  VaaniCT. 

1.  Where  an  information  charges  an  as- 
sault in  the  langnage  of  the  statote  (Bev.  St 
1894,  i  1982;  Bev.  St  1881.  |  1909).  a  faUure 
to  aver  that  defendant  nnlawfuUr  attempted 
to  commit  a  ylolent  injury  on  the  person  named, 
and  that  he  had  the  present  ability  bo  to  do,  is 
waived  without  a  motion,  before  verdict,  to 
qnash  the  information. 

2.  Where  an  information  is  broad  enoagh 
to  admit  proof  of  all  the  elements  of  the  crime 
diarged,  thongh  not  in  specific  language,  after 
verdict  it  will  be  presumed  that  such  proof  was 
made. 

3.  When  an  information  charges  an  offense 
In  the  language  of  the  statute,  it  is  sufficient  as 
against  a  motion  in  arrest  of  judgment 

Appeal  from  circuit  court  St  Joseph  coon- 
1y;   Iiucins  Hubbard,  Judge. 

Greorge  Woodworth  was  convicted  of  an 
assault  on  WUliam  Oasslday  with  intent  to 
commit  the  crime  of  larceny,  and  appeals. 
Afflrmed. 

John  W.  Talbot  and  Joseph  B.  Talbot  for 
appellant  Wm.  A.  Ketcham,  Atty.  Gen., 
and  J.  0.  Blchter,  Pros.  Atty.,  for  the  State. 

MONKS,  J.  Appellant  was  tried  and  con- 
victed upon  an  affidavit  and  information 
charging  him  with  assault  on  one  William 
Casslday,  with  Intent  to  commit  the  crime  of 
larceny.  At  the  proper  time,  the  appellant 
filed  a  written  motion  In  arrest  of  judg- 
ment, assigning  as  a  catise  therefor  "that 
the  facts  stated  in  the  affidavit  and  Informa- 
tion do  cot  constitute  a  public  oCTense," 
which  motion  was  overruled  by  the  court 
This  action  of  the  court  is  assigned  as  error. 
That  part  of  the  information  necessary  to 
the  decision  of  the  question  presented  is  as 
follows:  "George  Woodworth,  on  the  11th 
day  of  June,  1895,  at  and  In  the  county  of 
St  Joseph  and  state  of  Indiana,  did  then 

1  Repealing  denied. 


and  there  tmlawfully  and  feloniously  malu 
an  assault  upon  the  person  of  one  William 
Casslday.  with  the  intent  then  and  there  un- 
lawfully and  feloniously  to  steal,  take,  and 
carry  away,"  etc.  An  assault  Is  defined  by 
statute  as  follows:  "Whoever,  having  the 
present  ability  to  do  so,  unlawfully  attempts 
to  commit  a  violent  injury  on  the  person  of 
another,  is  guilty  of  an  assault"  Bev.  St 
1881,  I  1910  (Bev.  St  1894,  |  1983).  The 
statute  upon  which  this  prosecution  is  based 
is  as  follows:  "Whoever  perpetrates  an  as- 
sault or  an  assault  and  battery  with  intent 
to  commit  a  felony  shall  upon  conviction 
thereof  be  imprisoned  in  the  state  prison 
not  more  than  fourteen  years  nor  less  than 
two  years,  and  be  fined  not  exceeding  two 
thousand  dollars."  Bev.  St  1881.  i  190B 
(Bev.  St  1894.  f  1982). 

It  is  Insisted  by  appellant  that  "the  facts 
stated  in  the  Information  do  not  constitute  a 
public   offense,   for   the   following   reasons: 

(1)  It  does  not  contain  an  allegation  that 
appellant  attempted  to  perpetrate  a  violent 
injury  on  the  person  of  William  (casslday. 

(2)  It  contains  no  allegaticm  that  appellant, 
at  the  time  of  the  alleged  assault  had  the 
present  ability  to  commit  a  violent  Injury 
upon  the  person  of  William  Casslday." 

We  tb\nk.  the  Information  would  not  hare 
been  sufficient  to  withstand  a  motion  to 
quash  had  such  motion  been  made  at  the 
proper  time  in  the  court  below.  It  Is  settied 
by  the  decisions  of  this  court  that,  to  with- 
stand a  motion  to  quash  an  Information  for 
an  assault  with  intent  to  commit  a  felony, 
it  must  be  averred  that  the  defendant  un- 
lawfully attempted  to  commit  a  violent  in- 
Jury  on  the  person  named,  and  that  he  Iiad 
the  present  ability  so  to  do.  Adell  t.  State, 
34  Ind.  643.  There  are  many  defects  and 
uncertainties,  however,  in  crimhial  pleading, 
which  would  be  fatal  on  a  motion  to  quash 
which  are  not  available  on  a  motion  In  ar- 
rest Ciampton  v.  State,  140  Ind.  442,  89 
N.  E.  916,  and  cases  cited.  The  rule  at  com- 
mon law  Is  thus  stated  in  1  BIsh.  Cr.  Proc. 
{  707a:  "At  common  law,  the  verdict  cures 
some  things  as  to  which  the  rule  is  the  same 
In  criminal  causes  as  in  civlL  It  is  that 
though  a  matter,  either  of  form  or  of  sub- 
stance, is  omitted  from  the  allegation  or  is 
alleged  imperfecfly,  still  if,  under  the  plead- 
ings, the  proof  of  it  was  essential  to  the 
finding,  it  must  be  presumed,  after  the  ver- 
dict, to  have  been  proved;  and  the  party 
cannot  now,  for  the  first  time,  object  to 
what  has  wrought  him  no  harm."  See  Quick 
V.  Miller,  103  Pa.  St  67;  Heymann  y.  Beg., 
12  Cox,  Cr.  Cas.  383;  Beg.  v.  Goldsmith,  Id. 
479.  An  "assault"  is  defined  by  section  1910, 
Bey.  St  1881  (section  1983,  Bev.  St  1894),  as 
an  unlawful  attempt  to  commit  a  violent  in- 
jury on  the  person  of  another,  coupled  with 
the  present  ability  to  commit  such  Injury; 
and  it  was  in  this  sense  that  the  word  was 
tised  in  the  Information.  And  the  same, 
therefore,   contelned  all   the   essential   ele- 
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ments  of  the  offense,  although  defectively 
stated.  While  this,  under  our  decisions,  was 
not  the  proper  way  to  allege  the  assault, 
yet  the  Issue  Joined  by  the  plea  of  not  guilty 
was  such  as  necessarily  required  proof  on 
the  trial  of  all  the  elements  of  an  assault, 
without  Which  It  will  not  be  presumed  that 
the  jury  or  the  court  would  have  found  the 
defendant  guilty.  Quick  v.  Miller,  supra; 
Weinberger  v.  Shelly,  6  Watts  &  S.  336.  Be- 
sides, the  information  charges  a  public  of- 
fense in  the  language  of  the  statute  (section 
1909,  Rev.  St.  1881;  section  1082,  Rev.  St 
1894),  although  not  In  language  as  specific 
and  particular  as  required  by  the  decisions 
of  this  court;  but  this  is  all  that  is  required 
as  against  a  motion  In  arrest  of  judgment 
In  Wall  y.  State,  23  Ind.  151,  which  was  a 
prosecution  for  an  assault  with  the  intent  to 
commit  murder,  the  indictment  charged  that 
the  defendant  "did  unlawfully  and  feloni- 
ously make  an  assault  upon  one  M.  L.  T., 
with  the  Intention,  then  and  there,  him,  the 
said  M.  L.  T..  feloniously,  purposely,"  etc., 
"to  kill  and  murder."  This  indictment  was 
held  sufficient  to  withstand  a  motion  in  ar- 
rest of  judgment  It  Is  true  that  at  the  time 
the  offense  in  the  case  of  Wan  v.  State, 
supra,  was  committed,  our  statute  did  not 
define  the  offense  of  assault  The  rule  Is, 
however,  that,  when  the  statute  does  not 
specifically  define  the  ofCense,  the  common- 
law  definition  will  be  adopted.  State  v. 
Berdetta,  73  Ind.  185;  Burk  v.  State,  2T  Ind. 
430.  An  assault  at  common  law  was  defined 
to  be  an  attempt  or  offer,  with  force  and 
violence,  to  do  a  corporal  hurt  to  another, 
coupled  with  a  present  ability  of  actual  vio- 
lence against  his  person.  1  East,  P.  C.  406; 
Russ.  Crimes,  1019;  Rose.  Cr.  Ev.  304; 
Stephens  v.  Myers,  4  Car.  &  P.  349.  It 
seems,  therefore,  that  an  assault  at  commcm 
law  was  defined  the  same  substantially  as 
by  our  statute. 

Appellant  was  fully  advised  by  the  infor- 
mation of  the  crime  with  which  he  was 
charged,  and  was  bound  to  know  the  section 
of  the  statute  upon  which  it  was  predicated. 
If  he  desired  a  more  specific  and  definite 
statement  of  the  offense,  his  remedy  was  by 
motion  to  quash.  The  general  rule  Is  that 
all  objections  not  jurisdictional  must  be 
made  at  the  first  opportunity,  or  they  will 
be  deemed  waived.  The  policy  of  the  law 
is  that  a  party  shall  not  be  permitted  to  take 
the  chance  of  a  favorable  result,  and  then, 
if  disappointed,  for  the  first  time  complain. 
Section  1891,  Rev  St  1881  (section  1964, 
Rev.  St  1894),  provides  that  "in  the  con- 
sideration of  questions  which  are  presented 
upon  an  appeal,  the  supreme  court  shall  not 
regard  technical  errors  or  defects  or  excep- 
tions to  any  decision  or  action  in  the  court 
below  which  did  not,  in  the  opinion  of  the 
court,  prejudice  the  substantial  rights  of 
the  defendant."  The  pleading,  as  we  have 
shown,  was  broad  enough  to  admit  proof  of 
all  the  elements  of  the  crime  charged,  and 


we  must  therefore,  after  verdict,  presume 
such  proof  was  made.  1  Bish.  Gr.  Proc.  i 
707a.  The  action  of  the  court  below  In  orer- 
mllng  the  motion  in  arrest  did  not  prejudice 
the  substantial  rights  of  the  appellant  Judg- 
ment afilrmed. 

HOWARD,  X,  was  absent  during  the  con- 
sideration and  decision  at  this  case. 


(14S  Ind.  1) 

INDIANA.  I.  &  I.  B.  CO.  V.  IiTNCH  et  al. 

(Supreme  Court  of  Indiana.     May  6,  1896.) 

Appkai.  —  Bill  op  Bxc^ptionb  —  CsBTinoiiTB  or 
FiLIKO — Etidbnoi— LONOaAND   Copi. 

1.  A  bill  Of  exceptions  must  be  introduced 
in  the  record  by  an  entry  proper  to  show  its 
filing  as  such,  and  the  filing  be  certified  by  the 
clerk. 

2.  The  longhand  manuscript  of  the  evi- 
dence must  be  filed  in  the  clerk's  office  before 
it  is  incorporated  in  a  bill  of  exceptions,  and 
must  therefore  be  filed  within  the  time  allowed 
for  the  filing  of  the  bill. 

3.  Rev.  St  1894,  f  1476  (Rev.  St  1881,  { 
1410),  provides  that  the  loitghand  manuBcript 
of  the  evidence  shall  be  filed  "by  the  party  en- 
titled to  the  use  of  the  same";  and  appellant  is 
bound  to  see  that  a  correct  record  is  presented 
for  review. 

Appeal  from  circuit  court,  Lake  county;  J. 
H.  GlUett  Judge. 

Action  by  John  Lynch  and  others  against 
the  Indiana,  Illinois  &  Iowa  Railroad  Com- 
pany, as  garnishee.  From  a  judgment  In 
favor  of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

H.  K.  Wheeler  and  F.  S.  Fancher,  for  ap- 
pellant   John  B.  Peterson,  for  appellees. 

HOWARD,  J.  In  AprU,  1882,  Harriet  Gale 
brought  suit  in  attachment  against  McG-illis 
&  Hogan,  contractors,  and  In  the  same  suit 
instituted  garnishee  proceedings  against  the 
appellant  company.  The  suit  remained  on 
the  docket  of  the  court  for  several  years  un- 
disposed of.  In  1891,  the  appellee  Lynch 
brought  suit  in  attachment  and  garnishment 
against  the  same  parties,  filing  under  the 
original  suit  as  provided  by  statute,  and  ob- 
tained judgment  against  appellant  In  Jnne, 
1891,  execution  was  issued  on  this  judg- 
ment, and  served  in  January,  1892,  upon 
the  agent  of  the  company.  In  said  county. 
No  property  was  taken  under  the  first  exe- 
cution. In  December,  1893,  a  second  exe- 
cution was  Issued  on  the  Judgment,  and 
again  served  upon  appellant's  agent  On 
February  14,  1894,  this  action  was  brought 
by  appellant  to  vacate  the  Judgment  ob- 
tained by  appellee,  or  to  have  the  same 
opened  up,  and  appellant  permitted  to  de- 
fend against  It  The  cause  was  submitted 
to  the  court,  and  there  was  a  finding  and 
judgment  against  appellant  The  only  er- 
ror assigned  on  this  appeal  or  discussed  by 
counsel  is  that  the  court  erred  In  overruling 
the  motion  for  a  new  trial. 

The  action  under  which  appellee's  Judg- 
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meat  was  taken  was  allowed  by  appellant 
to  remain  on  the  docket  of  the  trial  court 
for  over  eight  years  before  the  alleged  fraud 
in  obtaining  it  la  eaid  to  hare  been  commit- 
ted; and  it  was  over  three  years  from  the 
enti7  of  the  Judgment  so  alleged  to  have 
been  obtained  before  this  suit  was  brought 
to  set  It  aside.  Were  we,  therefore,  to  con- 
sider the  case  upon  its  merits,  as  contend- 
ed for  by  appellant,  it  would  seem,  according 
to  the  holding  of  this  court  in  the  well-con- 
Bidered  case  of  Holliuger  t.  Beeme>  138  Ind. 
363,  36  N.  E.  1114,  that  appellant  had  not 
shown  that  diligence  always  necessary  In 
a  successful  attack  upon  a  Judgment  alleged 
to  have  been  procured  by  fraud. 

The  determination  of  the  questlois  pre- 
sented, however,  requires  a  consideration  of 
the  evidence  adduced  on  the  trial;  and  we 
are  met  with  the  contention  of  appellee  that 
this  evidence  is  not  in  the  record  by  bill  of 
^ceptions.  The  judgment  against  appellant 
refusing  the  injunction  prayed  for  was.  ren- 
dered February  26,  1805;  and  appellant  was 
given  60  days  within  which  tn  file  its  bill  of 
exceptions.  There  is  a  pai*Lr  attached  to 
the  record  which  is  entitled  a  "bill  of  excep- 
tions"; but  it  is  not  preceded  or  introduced 
by  an  entry  or  recital  such  as  indicated  in 
Miller  V.  Railroad  Co.  (at  last  term)  41  N.  E. 
801,  and  authorities  there  cited,  as  proper 
to  show  the  filing  of  a  bill  of  excepttons. 
Neither  Is  there  any  certificate  by  the  clerk 
to  show  such  filing.  Morgan  y.  East,  4  Ind. 
App.  507,  30  N.  E.  946;  Board  of  Com'rs  v. 
Huffman,  13-i  Ind.  1,  31  N.  E.  570;  Elliott's 
App.  Proc.  I  805. 

But,  erea  more  serious,  perhaps,  it  is  posi- 
tively shown  by  the  certificate  of  the  clerk 
that  the  longhand  manuscript  of  the  evi- 
dence was  not  filed  in  the  clerk's  office  until 
long  after  the  expiration  of  the  Hme  allowed 
for  the  filing  of  the  bill  of  exceptions.  The 
60  days  given  for  the  filing  of  a  bill  of  ex- 
ceptions expired  on  the  27th  of  April,  1895. 
As  the  longhand  manuscript  must  be  filed  in 
the  clerk's  office  before  it  is  incorporated  in 
a  bill  of  exceptions,  it  is  plain  that,  to  be  a 
part  of  the  bill,  it  was  necessary  that  the 
manuscript  should  have  been  filed  with  the 
clerk  before  April  27, 1895.  Mason  v.  Brody, 
135  Ind.  682,  85  N.  E.  903;  Smith  v.  State 
(at  this  term,  Feb.  14,  1896)  42  N.  B.  1019. 
The  clerk's  certificate  is  as  follows:  "And 
I  further  certify  that  on  May  25th,  1895,  S. 
P.  Corboy,  the  official  reporter  of  said  court, 
who  took  down  the  evidence  In  said  cause, 
filed  in  my  office  his  longhand  manuscript 
thereof,  which  is  the  same  manuscript  in- 
corporated in  the  foregoing  bill  of  excep- 
tions." The  longhand  manuscript  of  the  evi- 
dence having  therefore  been  filed  with  the 
derk  nearly  a  month  after  the  time  given  to 
prepare  the  bill  of  exceptions  and  present 
the  same  to  the  Judge,  the  evidence  is  not 
in  the  record.  It  may  be  noticed,  also,  that 
the  statute  does  not  prvvide  that  the  long- 
hand manuscript  shall  be  filed  by  the  re- 


porter, but  "by  the  party  entitled  to  the  use 
of  the  same."  Bev.  St.  1894,  i  1470  (Bev.  St 
1881,  {  1410);  Acte  1873,  p.  194;  Galvin  v. 
State,  66  Ind.  51.  It  is  the  duty  of  a  party 
appealing  to  see  to  it  that  a  correct  record 
Is  brought  to  this  court.  Certainly,  the  stat- 
ute and  the  numerous  decisions  of  this  court 
have  made  it  very  plain  how  this  shall  be 
done.  Counsel  should  not  trust  this  duty  to 
Inexperienced  officials.  No  question  being 
presented  on  the  record,  the  Judgment  Is 
affirmed. 

(14S  Ind.  4> 
DAVIS  7.  DAVIS  et  aL 
(Supreme  Court  of  Indiana.     May  6,  1896.) 
Hsw  Thiai^-Complaint. 

1.  In  a  complaint  in  an  action  to  obtain  a 
new  trial  on  the  gronnd  of  newly-discovered 
evidence,  all  facta  esaential  to  the  validity  of 
the  complaint  must  be  set  out  in  the  body  of 
the  complaint.  Neither  the  pleadings  nor  the 
evidence  in  the  original  case,  which  are  made  a 
part  of  the  complaint,  can  be  resorted  to,  to 
supply  any  essential  averment. 

2.  A  complaint  in  an  action  for  a  new  trial 
for  newly-discovered  evidence,  merely  alleging 
that  inqmriea  were  made  before  the  trial  con- 
cerning the  newly-discovered  evidence,  without 
alleging  the  time,  place,  and  circumstances  of 
the  inquiries,  does  not  sufficiently  show  due  dil- 
igence. 

3.  It  is  not  sufficient  to  set  out  the  evidence 
given  at  the  trial  of  the  original  cause,  and 
nialce  it  a  part  of  the  compiawt,  in  an  action 
for  a  new  trial,  but  the  evidence  thus  given 
must  be  eBtablished  by  proper  evidence  at  the 
trial  of  the  issues  Joined  on  the  complaint 

Appeal  from  circuit  court,  Madison  county; 
R.  R.  Stephenson,  Special  Judge. 

Action  by  William  P.  Davis  and  others 
against  Henry  P.  Davis  for  a  new  trial  for 
newly-discovered  evidence.  From  a  judg- 
ment for  plaintifTs,  defendant  appeals.  Re- 
versed. 

F.  P.  Foster,  F.  A.  Walker,  and  Diven  & 
McMahan,  for  appellant.  H.  C.  Ryan  and 
Goodykoontz  &  Ballard,  tor  appellees. 

MONKS,  J.  Appellees  brought  this  action 
against  appellant  to  procure  a  new  trial  on 
account  of  newly-discovered'  evidence  of  a 
cause  in  which  appellant  recovered  a  judg- 
ment against  appellees.  Appellant  filed  a  de- 
murrer for  want  of  facts  to  the  complaint, 
which  was  overruled.  The  cause  was  tried, 
and  resulted  in  a  finding  and  Judgment  in 
favor  of  appellees  that  a  new  trial  of  said 
cause  be  granted,  etc.  The  errors  assigned 
call  in  question  the  action  of  the  court  In 
overruling  the  demurrer  to  the  complaint 
and  in  overruling  appellant's  motion  for  a 
new  triaL 

In  determining  the  sufficiency  of  the  com- 
plaint, the  pleadings  and  evidence  in  the 
original  case,  which  are  made  a  part  thereof, 
cannot  be  considered.  Neither  the  evidence 
nor  pleadings  in  the  original  case  can  be  re- 
sorted to  for  the  purpose  of  supplying  any 
averments  essential  to  the  sufficiency  of  the 
complaint    All  the  averments  essential  to 
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the  validity  of  tbe  complaint  muBt  be  set 
out  in  the  body  of  such  complaint,  or  the 
same  wUl  not  be  sufficient  to  -withstand  a 
demurrer  for  want  of  facts.  Anderson  v. 
Hathaway,  130  Ind.  528,  529,  30  N.  B.  638; 
Morrison  v.  Carey,  129  Ind.  277,  279,  28  N. 
B.  697;  Shewalter  v.  Williamson,  125  Ind. 
373,  374,  25  N.  B.  452;  Hlncs  v.  Driver,  100 
Ind.  315,  324.  The  character  of  the  action 
and  the  materiality  of  the  newly-discovered 
evidence  must  be  set  forth  In  the  body  of  the 
complaint,  and  not  left  to  Inference  from  the 
pleadings  and  evidence  in  the  original  case, 
made  a  part  thereof.  Anderson  v.  Hatha- 
way, 130  Ind.  528,  30  N.  E.  638,  and  cases 
cited  on  page  529,  130  Ind.,  and  page  G38,  30 
N.  E.  The  rule  Is  established  beyond  con- 
troversy that  applications  for  a  new  trial  for 
newly-discovered  evidence  are  viewed  with 
disfavor  by  the  courts.  They  should  be  re- 
ceived with  great  caution,  for  the  reason  that 
there  are  few  causes  tried  in  which  some- 
thing may  not  be  hunted  up  after  the  trial; 
and  it  extends  great  temptation  to  the  com- 
mission of  perjury  to  admit  new  evidence 
after  the  party  who  has  lost  a  verdict  has 
had  an  opportunity  of  discovering  his  advert 
sary's  strength  and  his  own  weakness.  The 
law  favors  the  diligent  A  party,  therefore, 
seeking  a  new  trial  on  account  of  newly-dis- 
covered evidence,  must.  If  he  would  succeed, 
establish  every  dement  of  bis  case  strongly, 
clearly,  and  satisfactorily,  both  by  allegation 
and  proof.  The  facts  constituting  the  dili- 
gence used  before  the  trial  to  obtain  the 
evidence  must  be  pleaded.  If  it  consisted  la 
making  Inquiries,  the  time,  place,  and  cir- 
cumstances must  be  stated,  that  the  court 
may  know  that  the  inquiries  were  made  in 
the  proper  quarter  and  in  due  season.  Os- 
good V.  Smock  (Ind.  Sup.)  40  N.  B.  38,  and 
cases  cited;  Anderson  v.  Hathaway,  supra; 
McDonald  v.  CoryeU,  134  Ind.  494,  84  N.  B. 
7,  and  cases  cited;  Hines  v.  Driver,  supra. 
Applying  the  well-settled  rules  to  the  com- 
plaint In  this  case,  it  is  clearly  Insufficient. 
There  were  no  facts  averred  in  the  complaint 
showing  the  nature  of  the  original  action,  or 
that  the  alleged  newly-discovered  evidence 
was  material  to  any  Issue  in  the  cause. 
Whether  the  same  was  matei-ial  might,  per- 
haps, be  determined  by  a  resort  to  the  plead- 
ings in  the  original  case,  which  are  a  part 
of  the  complaint;  but,  as  we  have  said,  they 
cannot  be  considered  for  any  such  purpose. 
Blackburn  v.  Crowder,  supra,  and  cases  cited 
supra.  Neither  do  the  allegations  in  the 
complaint  show  proper  diligence  on  the  part 
of  appellee  to  discover  and  procure  the  evi- 
dence of  the  witnesses  named  prior  to  the 
trial  In  which  the  Judgment  sought  to  be 
vacated  was  rendered.  The  diligence  al- 
leged consisted  In  making  inquiries  of  two 
witnesses  before  the  trial,  but  it  is  not  al- 
leged how  long  before  the  trial,  or  when  or 
where,  or  under  what  circumstances,  such 
inqiilries  were  made.  These  allegations  were 
not  sufficient,  therefore,  for  the  court  to  de- 


termine whether  the  Inqplries  were  made  In 
the  proper  quarter  or  in  due  season.  Mc- 
Donald v.  Coryell,  supra;  Morrison  v.  Carey, 
supra;  Graham  v.  Payne,  122  Ind.  403,  24  N. 
B.  216;  Schnurr  v.  Stults,  119  Ind.  429,  21 
N.  B.  1089. 

It  Is  urged  that  the  complaint  Is  not  suffi- 
cient, for  the  reason  that  the  deposition  of 
one  Deem  was  read  In  evidence  at  the  trial 
of  the  original  cause,  and  that  the  same  la 
not  a  part  of  the  complaint  in  this  proceed- 
ing. It  is  alleged,  however,  that  said  deposi- 
tion is  lost,  and  cannot  be  found;  but  what 
Is  avMTed  to  be  evidence  of  said  witness  is 
made  a  part  of  the  complaint.  We  think,  un- 
der such  drcumstances,  it  was  sufficient  to 
set  out  the  substance  of  the  evidence  of  such 
witness,  as  was  done  in  this  case,  and  that 
the  complaint  was  not  Insufficient  for  this 
reason.  All  the  evidence  given  at  the  trial 
of  this  proceeding  Is  brought  Into  the  record 
by  a  bill  of  exceptions,  but  we  have  not  been 
able  to  find  any  evidence  to  sustain  the  alle- 
gation In  the  complaint  that  such  deposi- 
tion was  lost,  and  could  not  be  found,  or 
that  the  witness  Deem  testified  In  substance 
as  there  alleged.  It  is  not  sufficient  merely 
to  set  out  the  evidence  given  at  the  trial  of 
the  original  cause,  and  nmke  It  a  part  of  the 
complaint  for  a  new  trial;  but  the  evidence 
there  given  must  be  established  by  proper 
evidence  at  the  trial  of  the  Issues  Joined  on 
the  complaint  for  a  new  trial.  The  court 
erred,  therefore.  In  overruling  appellant's  mo- 
tion for  a  new  triat  Judgment  reversed, 
with  instructions  to  sustain  the  demurrer  to 
the  amended  complaint 


(144  Ind.  EST) 
PENNSYLVANIA  CO.  v.  EBAUGH. 
(Supreme  Court  of  Indiana.     May  6,  189S.) 

JI14STIB  AND   SbkVANT— RlRSS  OF   £lI]>IOTItSIIT— 

Defectivb  Appliances  —  UoNsTR[]OTio>i8  —  Ap- 
peal—Assionhent  or  Ebbok— Omission  fbom 
TBB  Record. 

1.  In  an  action  for  injuries  due  to  defend- 
ant's negligence  in  requiring  plaintiff,  a  brake- 
man,  to  couple  two  freight  cars  of  which  the 
drawbars  stood  at  different  heights,  and  with 
deadwoods  and  floors  projecting  from  the  sill, 
where  defendant  asked  the  court  to  charge  that 
it  was  not  negligence  for  defendant  to  use  cars, 
the  couplings  or  deadwoods  of  whicli  were  not 
of  uniform  or  equal  height,  it  was  error  to  qaal- 
ify  such  instruction  by  adding  the  proviso  that 
the  defendant  was  not  negligent  in  such  case 
if  the  deadwoods  or  couplings  were  in  other 
respects  safe  appliances,  there  being  no  issue 
raised  that  the  couplings  were  not  in  other  re- 
spects reasonably  safe. 

2.  Such  erroneous  instruction  is  not  cored 
by  a  subsequent  charge  that  the  duty  of  a  mas- 
ter towards  his  servant  is  to  use  ordinary 
care  in  furnishing  reasonably  safe  appliances. 

3.  Where  instrurtions  are  asked  as  an  en- 
tirety, but  the  refusals  to  give  them  were  sev- 
eral, and  the  exceptions  to  such  refusals  also 
several,  consideration  thereof  will  not  tie  re- 
fused on  appeal  for  the  reason  that  there  was 
no  exception  to  the  refusal  to  give  them  as  an 
entirety. 

4.  Where  In  the  record  on  appeal  the  fact 
of  filing  the  evidence  is  duly  certified  by  the 
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derk,  it  is  not  necesMir  that  it  should  also  be 
shown  by  the  order-book  entry. 

0.  Where  the  certificate  of  the  trial  Judge 
states  that  the  bill  of  exceptions  contains  all 
the  evidence,  the  fact  that  a  map  not  appearing 
in  the  evidence  was  identified  on  the  trial  is 
not  sufficient  to  raise  a  presumption  that  it  was 
also  introduced  In  evidence,  and  was  left  out  in 
making  up  the  record  on  appeal. 

6.  Omission  -rom  the  record  on  appeal  of 
offers  to  prove  In  blank  are  not  omissions  of 
evidence,  and  the  blanks  carry  the  presumption 
that  the  offer  was  not  completed. 

Appeal  from  circuit  conrt,  MailOB  coanty; 
B.  A.  Brown,  Judge. 

Action  by  Philip  K.  Ebatigh  against  the 
Pennsylvania  Company  to  recover  damages 
for  peiBonal  injuries.  Judgment  for  plala- 
tUf,  and  defendant  appeals.    Beversed. 

8.  O.  Pickens,  for  appellant  W.  V.  Rock- 
er, for  appellee. 

HACKNEY,  C.  J.  This  suit  was  by  the 
appellee  against  the  appellant,  and  his  com- 
plaint consisted  of  three  paragraphs.  One 
paragraph  tendered  the  Issue  that  the  ap- 
pellant had  been  negligent  In  requiring  the 
appellee,  a  brakeman  In  Its  employ,  to  couple 
two  freight  cars,  not  owned  upon  the  road, 
the  drawbars  of  wlilch  were  not  of  uniform 
standard,  but  were  such  that  one  stood  high- 
er than  the  other,  and  that  said  cars  were 
constructed  with  d^adwoods,  and  with  floors 
projecting  over  the  ends  of  the  sills,  so  that 
when  he  attempted  to  make  the  coupling  bis 
arm  was  caught  between  the  deadwoods  and 
crushed.  As  pertinent  to  this  Issue,  the  ap- 
pellant requested  the  trial  court  to  charg^e 
the  Jury  that  "It  was  not  negligence  for  the 
defendant  company  to  use  cars  on  Its  rail- 
Mad  and  In  Its  yards,  the  couplings  or  dead- 
woods  of  which  were  not  of  uniform  or  equal 
height."  This  charge  was  refused,  but  the 
court  gave,  as  Its  own,  the  following:  "(4) 
it  is  not  negligence  for  the  defendant  com- 
pany to  use  cars  on  Its  railroad  and  in  Its 
yards,  the  couplings  or  deadwoods  of  which 
were  not  of  xiniform  or  equal  height,  jprot;tci- 
ed  (he  said  deadwoods  or  covplings  were  in 
other  respects  safe  appliances."  The  ques- 
tion Is  presented  on  behalf  of  the  appellant 
as  to  the  effect  of  the  modification  of  the 
rule  announced  In  the  charge  refused,  as  we 
find  it  in  the  words  above  Italicized.  The 
following  decisions  sustain  the  rule  that  it  is 
not  negligence  for  a  railway  company  to  use, 
of  Its  own  or  those  of  another  company,  In 
regular  transportation,  Cars  constructed  with 
uneven  couplings  or  deadwoods:  Railroad 
Co.  V.  Smithson,  45  Mich.  212,  7  N.  W.  701; 
Smith  V.  Potter,  4C  Mich.  258,  9  N.  W.  273; 
Railroad  Co.  v.  Glldersleeve,  33  Mich.  133; 
Hulett  V.  Railway  Co.,  67  Mo.  239;  Railway 
Co.  V.  Black,  88  m.  112;  Railway  Co.  v.  As- 
bury,  84  111.  429;  Railroad  Co.  v.  Flannigan, 
77  ni.  365;  Whltwam  v.  Railroad  Co.,  58 
Wis.  408,  17  N.  W.  124;  Kelly  v.  Abbot,  63 
Wis.  307,  23  N.  W.  890;  Way  v.  RaUroad  Co., 
40  Iowa,  341;  Baldwin  v.  Railroad  Co..  50 
Iowa,  080;   Railway  Co.  v.  Higgins,  44  Ark. 


2B3.  Many  of  these  caaes  illustrate  the  im- 
practicability of  transferring  freight  from 
the  car  of  one  company  to  that  of  another  at 
each  change  of  railway  line  or  system;  the 
absence  of  any  regulation  by  which  the  cars 
of  all  lines  or  systems  are  required  to  be  of 
uniform  construction;  and  the  propriety  of 
the  rule  which  requires  the  brakeman,  whose 
duty  Involves  the  coupling  of  cars,  to  In- 
crease his  care  In  proportion  to  the  necessari- 
ly Increased  dangers  from  the  varied  forms 
of  construction  as  they  come  under  his  ob- 
servation in  the  course  of  business.  In  the 
case  of  Railroad  Co.  v.  Smithson,  supra,  In 
an  opinion  by  Judge  Oooley,  the  propiosltion 
Is  made  clear  that,  when  the  course  of  busi- 
ness brings  together  two  cars  of  different 
companies,  the  brakeman  must  use  his  own 
eyes  for  notice  that  such  cars  have  dead- 
woods  upon  them,  or  that  the  couplings  are 
not  of  equal  height,  and  It  Is  there  eald:  "It 
does  not  follow  that  laborers  must  sacrifice 
life  or  limb  In  order  to  meet  this  great  public 
necessity.  It  is  certain  that  there  must  be 
brakemen  and  switchmen,  and  that  these 
must  be  called  uxK>n  to  perform  the  some- 
what hazardous  act  of  coupling  cars,  and  of 
making  up  trains  of  cars  of  different  con- 
structions. But  the  act  Is  dangerous— First, 
because  inevitable  accidents  will  sometimes 
occur;  and,  second,  because,  even  In  the 
most  exposed  positions,  men  will  sometimes 
be  wanting  In  ordinary  prudence.  But,  when 
accident  or  negligence  Intervenes,  any  busi- 
ness is  dangerous.  The  difference  In  danger 
Is  only  In  degree.  There  are  more  risks  In 
operating  a  mill  by  steam  than  by  water, 
but  this  does  not  prove  the  use  of  the  steam 
engine  to  be  negligence  in  the  mQl  owner. 
The  same  remark  may  be  made  of  different 
cars.  One  construction  of  car  may  render 
necessary  a  higher  degree  of  care  In  coupling 
than  another  calls  for;  but  there  is  no 
ground  whatever  for  imputing  to  this  defend- 
ant, or  any  other  railroad  company,  legal 
negligence  for  that  which  was  a  necessity  of 
Its  business,  and  which  all  persons  in  Its 
employ  must  be  presumed  to  have  known 
was  a  necessity."  In  this  case  the  appellee 
testified  that  after  he  went  to  work  upon 
the  line  in  question  he  learned  that  "the  cars 
used  on  that  division  were  equipped  with 
deadwoods,"  and  that  he  knew  a  part,  at 
least,  of  the  Pennsylvania  Company's  cars 
were  so  equipped.  It  was  also  testified  by 
another  that  the  cars  which  caused  the  in- 
jury did  not  vary  from  the  general  rule. 
They  were  the  standard  cars,— the  standard 
Pennsylvania  coal  cars.  And  It  was  testi- 
fied, also,  by  another,  that  cars  with  dead- 
woods  such  as  described  were  run  Into  In- 
dianapolis on  all  roads;  that  they  were  In 
use  by  others  than  the  Pennsylvania  Compa- 
ny, because  they  were  considered  safer  by 
all  railroad  men;  that  75  out  of  100  would 
prefer  coupling  a  car  with  deadwoods.  The 
necessities  of  the  position  of  braknm'an.  and 
the  knowledge  possessed   by  the  appellee, 
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charged  him  with  the  duty  of  looking  for  in- 
creased hazards,  and  of  exercising  greater 
care  when  cars  of  difTerent  construction 
were  to  be  coupled.  It  should  be  remember- 
ed that  the  case  presents  no  question  of  de- 
fective construction  or  of  ill  repair.  It  is 
simply  a  Question  of  difference  In  form  of 
construction.  The  charge  given  recogniz-is 
the  rule  that  It  was  not  negligence  to  take 
the  cars  upon  the  road,  and  to  place  them  in 
the  train,  and  It  was,  perhape,  needless  that 
we  should  have  said  so  much  in  support  of 
that  rule;  but  the  words  of  the  cliarge  in 
italics  ingraft  an  unauthorized  condition  up- 
on the  rule.  There  was  no  allegation  or  is- 
sue that  the  "couplings  or  dead  woods"  were 
unsafe,  otherwise  than  by  the  form  of  con- 
struction. The  charge  directed  the  Jury  that 
the  appellant  was  not  negligent  In  using  cars 
with  uneven  couplings  or  deadwoods,  "pro- 
vided said  deadwoods  or  couplings  were,  In 
other  rejects,  safe  appliances."  Giving  the 
proviso  its  natural  and  necessary  force,  it 
not  only  Introduced  a  condition  to  the  rule  of 
nonnegligeuce,  which  condition  was  unau- 
thorized by  any  Issue,  but  it  required  more 
of  the  appellant  than  the  law  woiild  have  re- 
quired if  the  appliances  named  had  been  al- 
leged otherwise  unsafe.  It  is  a  matter  of 
common  knowledge  that  the  coupling  of 
freight  cars  is,  at  liest,  a  very  hazardous  act; 
that,  If  the  buffers  and  drawheads  are  not 
imeven,  the  task  Involves  a  high  degree  of 
care  to  avoid  the  necessary  dangers;  and 
that  no  practicable  system  of  coupling  freight 
oars,  with  safety  to  the  person  making  the 
coupling,  has  been  devised.  The  obligation 
of  railway  comjianles  Is  to  use  ordinary  care 
to  supply  reasonably  safe  appliances  for 
coupling,  and  they  are  not  required  to  fur- 
nish safe  appliances  where,  from  the  nature 
of  the  business,  safety  is  not  possible.  Nor 
are  they  required  to  provide  the  best  or  the 
most  approved,  or  any  particular  design  of, 
appliances.  Railway  Oo.  v.  McCormick,  74 
Ind.  440;  Car  C!o.  v.  Parker,  100  Ind.  181; 
Power  Co.  v.  Murphy,  115  Ind.  566,  18  N.  E. 
;{0;  and  cases  cited  above.  In  the  first  of 
the  cases  just  cited  it  was  said:  "The  mas- 
ter's obligation  is  not  to  si4>ply  the  servant 
with  absolutely  safe  machlner}',  or  with  any 
particular  kind  of  machinery,  but  his  obli- 
gation Is  to  use  ordinary  and  reasonable  care 
not  to  subject  the  servant  to  extraordinary 
or  unreasonable  danger.  When  a  master 
employs  a  servant  to  do  a  particular  kind  of 
work,  with  particular  kind  of  Implements 
and  machinery,  the  master  does  not  agree 
that  the  implements  and  machinery  are  free 
from  danger  in  their  use;  but  he  agrees  that 
such  implements  and  machinery  to  be  used 
by  the  servant  are  sound,  and  fit  for  the  pur- 
pose intended,  so  far  as  ordlnarj'  care  and 
prudence  can  discover."  As  we  have  al- 
ready seen,  the  question  here  at  issue  did 
not  involve  any  inquiry  as  to  an  Imperfec- 
tion or  danger  in  the  appliances  named,  ex- 
cepting in  the  lack  of  uniformity  in  height. 


Other  Imperfections  in  them,  or  dangers  In 
their  use,  were  not  the  subject  for  iufltroc- 
tion  from  the  court  The  proviso  in  the  in- 
struction given  could  but  sugg^est  that  it  was 
indispensable  to  a  freedom  from  negligence 
in  the  use  of  uneven  couplings  or  deadwoods 
that  they  should  be  otherwise  safe  appli- 
ances. This,  in  our  opinion,  was  erroneous. 
In  another  instruction  the  court  charged, 
generally,  that  the  duty  of  a  master  towards 
his  servant  was  to  use  ordinary  care  in  fur- 
nishing reasonably  suitable  and  safe  appU- 
ances  in  the  service.  This  general  charge 
does  not  cure  the  error  of  the  particular 
charge,  either  in  assuming  an  issue  not 
made,  or  implying  a  burden  not  recognized 
by  the  law. 

It  is  objected  by  the  appellee  that  the  In- 
structions asked  by  the  appellant  and  refus- 
ed by  the  court  are  not  in  the  record,  for  the 
reason  that  they  were  asked  as  an  entirety, 
and  there  was  no  exception  to  the  refusal  to 
give  them  as  an  entirety.  The  court's  re- 
fusals were  several,  and  the  appellant's  ex- 
ceptions were  several,  and  the  action  of  th« 
court  and  the  exceptions  so  taken  are  brought 
Into  the  record  with  reference  to  the  several 
charges  so  asked.  This  practice  has  never 
been  condemned  by  this  court,  and  we  do 
not  oI>6erve  its  analogy  to  the  practice  up<» 
Joint  exceptions  which  are  sought  to  be  pre- 
sented severally.  If  appellant's  instructloiis 
were  not  in  the  record,  the  error  here  found 
Is  predicated  upon  the  charge  given  by  tbe 
court,  which  is  not  claimed  to  be  out  of  tbe 
record. 

It  is  also  complained  by  the  appellee  that 
the  evidence  is  not  In  the  record,  because  no 
order-book  entry  of  its  filing  with  the  clert 
is  disclosed.  That  it  must  be  filed,  and  that 
this  fact  must  appear  upon  the  face  of  the 
record,  has  been  many  times  decided,  bat 
that  it  must  api>ear  from  an  order-book  entry 
is  not  required.  While  an  order-book  entry 
of  the  mlng  would  verify  the  fact  of  filing, 
it  is  not  required,  any  more  than  in  the  filing 
of  a  complaint  Those  things  required  to  be 
filed  with  the  clerk  are  shown  to  have  been 
filed  when  tbe  clerk  certifies  to  the  fact  of 
filing,  or  the  transcript  afilrmatively  dis- 
closes the  filing. 

Objection  is  made  that  the  record  discloses 
that  all  of  the  evidence  given  upon  the  trial 
was  not  Incorporated  in  the  bill  of  excep- 
tions, and,  therefore,  that  we  should  not  con- 
sider the  evidence.  In  support  of  this  ob- 
jection, counsel  cites  two  offers,  by  him 
made  in  the  lower  court  to  prove,  In  blank. 
The  omissions  are  not  of  evidence,  and  the 
blanks  carry  the  presumption  that  the  offers 
were  never  completed.  In  further  support 
of  this  objection,  counsel  cites  testimony 
identifying  a  map  as  that  of  the  locality  of 
the  accident.  It  Is  not  there  disclosed  that 
the  map  was  Introduced  in  evidence,  and  Its 
Identification,  and  proof  of  its  correctness, 
do  not  establish  the  Introduction  of  tbe  map 
in  evidence,  against  the  Judge's  certificate 
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that  the  bill  of  ^cc^ttona  contaliu  all  of  tlte 
evidence. 

Questions  have  beat  aisled  orally,  and  by 
elaborate  briefs,  as  to  the  constitutionality 
of  the  employer's  liability  act  (Acta  1883,  p. 
2M).  The  liability  of  the  appellant  under 
said  act  was  probably  not  In  question  under 
two  of  the  three  paragraphs  of  complaint, 
and  was  certainly  not  Involved  In  the  ruling 
upon  which  we  have  declared  error.  It  la 
not  the  practice,  and  it  may  be  doubted  If  it 
Is  the  privilege,  of  this  court  to  paae  upon 
the  constitutional  validity  of  an  act  of  the 
general  assembly,  when  the  case  In  which 
that  validity  is  questioned  may  be  correctly 
decided  without  passing  upon  that  question. 
Henderson  v.  State,  137  Ind.  552,  36  N.  E. 
257,  and  cases  cited.  The  judgment  of  the 
lower  court  is  reversed,  with  Instructions  to 
grant  &  new  trial. 

<144  Ind.  662) 

6ILI/ELAND  et  aL  t.  JONES. 
(Supreme  Court  of  Indiana.     May  6,  1866.) 

FbAUDUIiINT  CoKVBTAIiCBS— Qiprs—  EMOWLBDaS 

or  Okantbe — Pbiok  and  Subsequbnt  Cbbdit- 
OBs — PLBAomo— Bbbor  witboct  Pbejcdicb. 

1.  In  an  action  to  set  aside  as  fraudulent 
against  creditors  a  voluntary  grant  of  lands, 
it  is  not  necessary  to  allege  that  the  donee  had 
knowledge  of  the  fraudulent  intent  of  the 
donor. 

2.  In  an  action  to  set  aside,  as  fraudulent 
against  creditors,  a  voluntary  grant  of  land, 
since  it  is  the  intent  of  the  grantor,  and  not  the 
knowledge  of  the  intent  by  the  grantee,  which 
determines  the  fraud,  it  is  immaterial  whether 
the  creditors  as  to  whom  the  fraudulent  charac- 
ter of  the  conveyance  is  alleged  became  such 
prior  or  snbsequent  to  the  grant. 

8.  In  an  action  to  set  aside  a  voluntary 
conveyance  as  in  fraud  of  creditors,  a  demurrer 
to  the  complaint  oo  the  ground  that  it  failed 
to  allege  knowledge  of  such  fraudulent  intent 
on  the  part  of  the  donee  was  sustained,  and  the 
complamt  amended  in  accordance  therewith. 
The  jury  found  specially  that  there  was  no 
frandnlent  intent  on  the  part  of  the  grantor. 
SeM,  that  as,  under  the  finding  plaintiff  could 
not  have  recovered  under  the  original  com- 
plaint, the  sustaining  of  the  demurrer  was  er- 
ror without  prejudice,  and  not  ground  for  re- 
versal. 

4.  On  appeal  from  an  order  sustaining  a 
demnrrer,  it  is  proper  for  the  court  to  look  to 
the  special  findings  of  the  jury  in  order  to  de- 
termine whether  such  ruling  was  prejudicial  to 
the  rights  of  the  parties  aggrieved. 

Appeal  from  superior  court,  Marion  county; 
L.  W.  Harvey,  Judge. 

Action  by  Aqullla  Q.  Jones,  executor, 
against  Llllie  Gilleland  and  others,  to  set 
aside  a  conveyance  as  fraudulent  There  was) 
a  decree  for  defendants,  which  was  reversed 
by  the  general  term  of  the  superior  court, 
and  from  that  decision  the  defendants  have 
appealed.     Reversed. 

Harry  J.  Mllllgan,  for  appellants.  Enefler 
&  Berryhlll,  for  appellee. 

EU.CKNBr.  C.  J.  This  was  a  suit  by  the 
appellee  to  Bet  aside  as  fraudulent  a  convey- 
ance of  real  estate  made  to  the  appellants, 


it  was  alleged,!  as  volunteers.  -  The  lower 
court.  In  special  term,  sustained  a  demurrer  to 
the  original  complaint,  consisting  of  a  single 
paragraph.  Thereupon  the  appellee  filed  an 
additional  paragraph  of  complaint,  upon 
which  issue  was  joined  and  a  trial  had,  re- 
sulting in  a  special  finding,  with  conclusions 
of  law  and  a  decr^  in  favor  of  the  appellanta 
From  that  decree  there  was  an  appeal  to  the 
general  term  of  said  court,  where  the  decree 
was  reversed  for  error  In  sustaining  said  de- 
murrer. From  that  reversal  the  appellants 
have  appealed  to  this  court  The  question 
for  decision  by  this  pourt  is,  therefore,  as  to 
the  sufficiency  of  said  complaint 

The  aippellee's  claim  arose  subsequent  to 
the  conveyance  in  question,  aad  the  complaint 
contained  no  allegation  that  the.  grantees 
knew  of  or  participated  in  the  alleged  fraudur 
lent  intent  of  the  grantor.  (Counsel  for  ap- 
pellants concede  the  ordinary  rule  that  a  vol- 
untary grantee  cannot  hold  against  existing 
creditors,  although  ho  poBsessed  no  knowledge 
of  the  grantor's  fraudulent  Intent  to  cheat, 
hinder,  or  delay  such  creditors,  bat  it  is  in- 
sisted tliat  this  rule  does  not  apply  to  subse- 
quent creditors.  To  this  Inslsteoce  are  cited 
the  cases  of  Bishop  y.  Bedmond,  S3  Ind.  157; 
Stumph  V.  Bruner,  89  Ind.  556;  Plunkett  v. 
Plunkett,  114  Ind.  484,  16  N.  B.  612,  and  17 
N.  E.  562;  Bright  v.  Bright  132  Ind.  56.  31 
^.  E.  470.  We  have  carefully  examined  these 
cases,  and  do  not  find  that  they  lend  any 
support  to  the  proposition  here  presented. 
There  are  expressions  In  the-  cases  to  the  ef- 
fect that  the  mere  want  of  consideration  is 
not  enougli,  and  that  there  must  be  some 
badge  of  positive  fraud.  These  expressions, 
however,  were  not  employed  with  refereucu 
to  the  participation  of  the  grantee.  Nor  do 
we  find  any  decision  of  this  court,  or  any 
other  holding,  that  the  voluntary  grantee 
must  paxticlpate  in  the  fraudulent  intention 
and  purpose  of  the  grantor.  With  reference 
to  existing  creditors,  the  rule  is  settled  in 
this  state  that  the  voluntary  grantee  takes 
no  valid  title  as  against  them,  regardless  of 
the  question  of  his  knowledge  or  fraudulent 
intent.  Milburn  v.  Phillips,  136  Ind.  G80,  34 
N.  E.  983,  and  36  N.  E.  360;  Roberts  v.  Bank, 
136  Ind.  154,  36  N.  E.  128;  York  v.  Rockwood, 
132  Ind.  358,  31  N.  E.  1110;  McAninch  v.  Den- 
nis, 123  Ind.  21,  22  N.  E.  881;  Bishop  v.  Lord. 
83  Ind.  67;  McCole  v.  Loehr,  79  Ind.  430: 
Spaulding  v.  Blythe,  73  Ind.  93.  In  May, 
Fraud.  Conv.  {  45,  it  is  said:  "In  cases  of 
voluntary  conveyances,  it  matters  not  wheth- 
er or  not  the  donee  had  knowledge  or  notice 
of  the  fraudulent  intent  for  they  are  not 
within  the  exception  in  favor  of  bona  fide 
purchasers  by  persons  'not  having,  at  the  time 
of  such  conveyance  or  assurance  to  them 
made,  any  manner  of  notice  or'  knowledge  of 
such  covin,  fraud,  or  collusion.  Where  the 
conveyance  is  voluntary,  it  Is  the  motive  of 
the  giver,  not  the  knowledge  of  the  acceptor, 
that  is  to  weigh;  for  volunteers  cannot  be 
said  to  be  lnju4-ed  by  the  gift  to  tham  being 
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defeated.  No  loss  Is  Inflicted  on  them.  Tbey 
are  only  deprived  of  a  gain  to  which  others 
bad  a  better  right."  In  Bump,  Fraud.  Conv. 
(3d  Ed.)  pp.  267,  268,  It  is  aald:  "If  there  Is 
an  actual  Intent  to  hinder,  delay,  or  defraud 
creditors  on  the  part  of  the  grantor,  then  the 
law  relating  to  fraudulent  conveyances,  as 
distinguished  from  mere  voluntary  convey- 
ances, Is  applicable.  It  follows  from  the 
definition  of  a  yolnntaiy  conveyance  that 
the  question  In  regard  to  Its  validity  or  In- 
validity depends  upon  the  intent  of  the  party 
making  It,  and  not  on  the  motive  with  which 
it  Is  received.  •  •  ♦  It  Is  the  Innocent  pur- 
chaser, and  not  the  Innocent  donee,  that  is 
protected.  The  only  question  Is  quo  anlmo 
the  gift  or  grant  is  made.  It  is  the  motive  of 
the  giver,  and  not  the  knowledge  of  the  {Ac- 
ceptor, that  Is  to  determine  the  validity  of 
the  transfer.  *  •  •  A  donee  who  sets  up  a 
voluntary  conveyance  when  it  would.  If  es- 
tablished, defeat  creditors,  participates  In  and 
carries  out  the  Intent  of  the  donor."  Again, 
on  page  272,  this  author  says:  '^he  law 
stamps  a  mai^s  graieroslty  with  the  name  of 
'fraud'  when  it  prevents  him  from  acting  fair- 
ly towards  his  creditors,  and  presumes  fraud 
if  he  disables  himself  from  paying  his  debts. 
In  sncb  cases  the  presumption  of  fraud  arises 
and  may  exist  without  the  Imputation  of 
moral  turpitude.  The  principle  is  that  per- 
sons must  be  Just  before  they  can  be  gener- 
ous, and  that  debts  must  be  paid  before  grifts 
can  be  made."  Speaking  of  the  English  stat- 
utes on  the  subject,  and  these  statutes  have 
frequently  been  held  to  have  but  declared  the 
roles  of  the  common  law,  the  author  Just 
quoted  says:  "The  statute  embraces  not 
merely  conveyances  made  with  Intent  to  de- 
lay, hinder,  or  defraud  creditors,  but  con- 
veyances made  to  defraud  others.  The  word 
'others'  is  Inserted  to  take  in  all  manner  of 
persons,  as  well  as  creditors  after  as  before 
the  conveyance,  whose  debts  should  be  de- 
frauded. ♦  •  •  It  is  accordingly  well  set- 
tled that  If  a  party  makes  a  conveyance  of 
his  property  with  the  express  Intent  to  be- 
come Indebted  to  another,  and  to  defraud  him 
of  bis  debt  by  means  of  this  artifice,  such 
subsequent  creditor  may  contest,  and,  by 
proof,  defeat,  the  transfer,  although  be  was 
not  a  creditor  of  the  grantor  at  the  time  of 
the  conveyance."  Page  315.  The  rules  and 
the  reasons  therefore,  thus  stated,  leave  no 
room  to  distinguish  between  prior  and  subse- 
quent creditors  as  to  any  requirement  that  the 
grantee  shall  be  shown  to  have  acted  with 
knowledge  of  and  participation  in  the  fraudu- 
lent intent  of  the  grantor.  'Nor  do  we  be- 
lieve that  any  such  distinction  can  be  sustain- 
ed upon  authority. 

The  additional  paragraph  of  complaint  differ- 
ed from  the  original  paragraph  only  in  al- 
leging the  knowledge  of  the  grantees  of  the 
fraudulent  Intent  of  the  grantor.  A  fact  spe- 
cially found  was  that  the  grantor  did  not 
make  the  conveyance  with  fraudulent  Intent 
From  this  fact  it  Is  urged  that  the  ruling  upon 


demurrer  to  the  original  paragraph  of  com- 
plaint was  harmless.  By  section  401,  Bev.  St 
1894  (section  398,  Rev.  St  1881),  It  is  provided 
that  "the  court  must.  In  every  stage  of  the 
action,  disregard  any  error  or  defect  In  the 
pleadings  or  proceedings  which  does  not  af- 
fect the  substantial  rights  of  the  adverse  par- 
ty; and  no  Judgment  shall  be  reversed  or  af- 
fected by  reason  of  such  error  or  defect"  In 
the  presence  of  the  fact  so  specially  found,  it 
cannot  be  doubted  that  the  appellee  would 
have  failed  upon  his  original  paragraph  of 
complaint  That  fact  would  have  defeated  his 
cause  of  action  In  whatever  form  it  could  have 
been  pleaded,  and  it  was  a  f&ct  upon  which 
the  two  paragraphs  did  not  differ.  The  ap- 
pellee, as  to  that  fact  was  not  deprived  of 
any  evidence  or  misled  in  any  respect  by  the 
ruling  upon  demurrer.  If  there  had  been  a 
general  finding,  we  could  not  know  that  the 
appellee's  failure  was  not  due  to  the  want  of 
evidence  of  the  participation  of  the  appdlants 
(grantees)  In  the  alleged  fraudulent  Intent  of 
the  grantor.  The  theory  of  the  court  in  sus- 
taining the  demurrer  was  that  such  evidence 
was  necessary,  and  we  would  probably  be  re- 
quired to  presume  that  the  theory  thus  indi- 
cated was  followed  to  the  close.  But  since 
the  appellee  did  not  stand  upon  the  rullag  up- 
on demurrer,  and  availed  himself  of  the  priv- 
ilege of  filing  an  additional  paragraph,  upon 
which  he  failed,  by  reason  of  a  finding  which 
would  have  been  fatal  to  his  cause  if  the  ml> 
lug  upon  demurrer  had  not  been  against  w™, 
he  was  certainly  not  harmed  by  that  rniing 
He  had,  upon  the  additional  paragraph,  every 
opportunity  to  show  a  fraudulent  intent  on  ttM 
part  of  said  grantor  that  he  could  have  had 
upon  the  original  paragraph,  or  that  he  could 
now  have  If  a  new  trial  were  permitted  for 
the  error  in  sustaining  said  demurrer. 

Counsel  for  the  appellee  do  not  advise  us  in 
what  respect  "the  substantial  rights  oC  their 
client  are  affected  by  the  ruling  of  which  they 
complain,  and  we  have  been  unable  to  discov- 
er wherein  an  injury  was  done  to  such  rights. 
It  Is  true  that  as  tbe  record  stood  when  tbe 
ruling  was  made,  the  error  was  prejudicial; 
but,  like  many  errors  which  may  be  waived 
or  be  cured,  It  Is  found  tliat  by  tbe  subse- 
quent proceedings,  the  appellee  had  no  cause 
of  action.  That  conclusion  was  reached  upon 
a  pleading  filed  by  the  appellee,  and  after  be 
had  received  every  advantage  from  the  evi- 
dence that  was  open  to  him  under  the  plead- 
ing which  had  gone  down  under  the  demurrer. 
Having  filed  an  additional  paragraph  of  com- 
plaint the  appellee  occupied  no  different  posi- 
tion than  If  he  had  filed  both  paragraphs  at 
one  time,  and  one  paragraph  had  failed  apcn 
demurrer. 

The  appellee's  contention  is  that  this  court 
may  not  go  to  the  special  findings  to  learn  that 
he  was  not  harmed  by  the  ruling.  This  con- 
tention 1b  not  supported  by  the  decisions, 
which  hold  that  where  the 'finding  is  general, 
the  court  will  not  go  to  the  evidence  to  ascer- 
tain whether  the  party  was  harmed  by  an 
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erroneous  rollng  upon  pleaidlngs.  One  ressoo 
for  the  rule  In  those  caaes  is  that  this  court 
does  not  weigh  the  evidence.  Upon  this  ques- 
tion the  trial  court  has  weighed  the  eyldonce, 
and  has  distinctly  found  that  the  appellee  had 
no  cause  of  action  under  the  pleading  in  ques- 
tion. Nor  do  we  think,  the  argument  sound 
tliat  the  special  finding  is  in  the  record  only 
for  the  purpose  of  testing  the  accuracy  of  the 
conclusions  of  law.  It  is  true  that  one  against 
whom  conclusions  of  law  are  stated  ujpon  a 
special  flniiing  of  facta  may,  upon  a  motion 
for  a  new  trial,  attack  the  correctness  of  the 
facts  found;  but,  where  that  is  not  done,  the 
(acts  are  certainly  to  be  accepted  as  eetablisb- 
ed  for  all  purposes. 

C!ounsel  state  their  proposition  as  follows: 
"But  it  matters  not  what  is  aet  forth  in  the 
special  findings  of  facts,  under  our  practice, 
where  a  demurrer  has  been  sustained  to  a 
good  pleading,  and  there  is  no  other  para- 
graph on  file  at  the  time,  imder  which  the 
same  facts  were  admissible  in  eTidence^  the 
supreme  court  cannot,  by  looking  at  the  evi- 
dence or  finding  of  the  court,  pronounce  the  er- 
ror harmless.  See  Moyer  v.  Brand,  102  ind. 
301,  26  N.  E.  125;  New  v.  Walker,  108  Ind. 
365,  9  N.  £.  386."  In  the  first  of  these  cases 
it  is  said:  "The  case  is  before  us  without  the 
evidence,  upon  the  special  finding  of  facts. 
We  cannot  look  to  the  spe^dal  finding  of  fttcts 
to  prononnce  the  error  harmless,  on  the 
ground  that  the  case  has  been  disposed  of  upr 
on  its  merits.  If  the  answer  had  been  allowed 
to  stand,  the  evidence  might  have  been  difFer- 
ent,  and  hence  the  special  finding  might  have 
been  different"  Here  it  can  be  said,  as  we 
have  already  said,  that  the  evidence  could  not 
have  been  dliferent,  nor  could  the  special  find- 
ing have  been  different,  if  the  paragraph  of 
complaint  in  qaestion  had  remained  In  the  Is- 
sues. We  cannot,  therefore,  regard  that  case 
as  an  authority  here.  In  New  v.  Walker  it  is 
said:  "It  is  contended  by  the  appellee's  coun-. 
sel  that,  as  there  is  a  special  finding  showing 
that  the  appellant  was  not  a  purchaser  in 
good  faith,  no  harm  was  done  her  In  sustain- 
ing a  demurrer  to  the  reply.  We  cannot  con- 
cur in  this  view.  The  decision  in  Sohn  r. 
Gambem,  106  Ind.  302,  6  N.  E.  813,  does  not 
sustain  the  counsel's  position.  In  that  case 
there  was  no  demurrer,  but  the  attack,  waa  by 
the  assignment  of  error;  and,  besides,  all  that 
was  said  in  the  case,  which  Is  in  any  degree 
relevant  to  the  present  subject,  was  address- 
ed to  the  provisions  of  section  315  of  the  Ck>de, 
respecting  the  overruling— not  the  sustaining 
—of  demurrers.  It  cannot  be  legAlly  possible 
that  if  a  party's  reply,  presenting  facts  which, 
completely  avoid  and  nullify  the  answer  of 
his  adversary,  is  held  to  be  insufficient,  the 
spedial  finding  can  cure  the  error.  If  hit 
pleading  it  overthroum,  he  it  not  entitled  to 
give  evidence  in  tupport  of  the  theor-y  which 
it  atserts,  and  he  it,  therefore,  necettarily  and 
material^  injured  by  the  ruling  striking  it 
down."  The  holding  in  that  case  was  prob- 
ably correct  with  reference  to  the  pleading 


there  in  question,  and  we  recognize  it  as  cor- 
rect in  any  case  where  the  party  cannot  or 
may  not  give  evidence,  under  other  pleadings, 
of  the  theory  advanced  by  the  pleading  to 
which  a  demurrer  has  been  sustained.  The 
reason  for  the  holding  In  the  case  just  cited 
is  stated  in  the  words  above  italicized;  and, 
wherever  that  reason  may  obtain,  we  readily 
concur  in  the  holding  of  that  case.  In  the 
case  before  vm  the  complaining  party  had  an- 
other pleading,  under  which  evidence  was  in- 
dispensable, upon  an  essential  theory  of  the 
paragraph,  which  went  down.  That  evidence 
and  that  theory  were  of  the  essence  of  the 
cause  of  action,  and,  having  failed  upon  it,  he 
could  not  have  suffered  by  the  adverse  ruling. 
In  Conley  v.  Grove,  124  Ind.  208,  24  N.  B. 
731,  the  complaint  was  bad;  "yet  the  case  was 
tried  upon  It,  *  *  *  and  a  correct  finding 
and  judgment  upon  the  facte  as  agreed  upon. 
There  could  be  no  other  finding  and  judgment 
except  that  rendered.  No  good  can  be  accom- 
plished by  a  reversal  of  the  case,  as  the  same 
finding  and  judgment  would  have  to  be  ren- 
dered if  the  cause  was  reversed  and  the  com- 
plaint amended."  The  correctness  of  the 
facts  found  In  the  present  case  not  being  ques- 
tioned, we  can  say,  as  was  said  in  the  case 
from  which  we  have  just  quotedy  that  the 
Judgment  upon  another  trial  must  be  the  same. 
A  different  result  could  only  come  from  the 
poBslbiUty  of  the  appellee's  being  able  to  add 
to  bis  evidence  I  of  fraud  on  the  part  of  the 
grantor.  In  tliat  contingency  the  harm  to 
the  appellee  would  arise,  not  from  the  demur- 
rer,  but  from  the  denial  of  another  opportuni- 
ty to  contest  the  good  faith  of  his  adversary. 
In  McComas  v.  Haas,  83  Ind.  276,  this  court 
looked  to  the  special  verdict  to  ascertain  if  a 
ruling  upon  demurrer  to  an  answer  was  harm- 
less. So,  In  Railroad  Co.  v.  Maddux,  131  Ind. 
571,  33  N.  B.  315,  and  31  N.  B.  511,  this  court 
looked  to  the  special  verdict  to  ascertain  if  a 
ruling  upon  demurrer  to  a  paragraph  of  com- 
plaint was  harmless.  In  Olds  v.  Moderwell; 
87  Ind.  582,  this  court  looked  to  the  answer  of 
the  jury  to  special  interrogatories  to  deteN 
mine  that  the  suffidency  of  an  answer  was  an 
immaterial  question,  and  as  disclosing  that, 
upon  a  vital  issue,  the  case  was  properly  de- 
cided. So,  with  reference  to  a  special  finding; 
WaUing  V.  Burgess.  122  Ind.  299,  22  M.  E: 
*L9,  and  23  N.  B.  1076. 

We  take  it  that,  where  the  record  affirma' 
tively  discloses  the  presence  of  an  issue  ir- 
revocably decided  against  one  who  complains 
of  an  erroneous  ruling,  he  Is  not  harmed  by 
that  ruling  if,  upon  that  issue,  he  must  have 
failed  without  that*error.  This  conclusion  im- 
plies, of  course,  that  the  complaining  party 
could  not  have  been  prejudiced  from  th^  want 
of  an  opportunity  to'  be  heard  upon  that  Is- 
sue. The  general  term  of  the  superior  court 
should  have'  held  the  error  in  sustaining  the 
demurrer  to  have  been  harmless,  and  should 
have  affirmed  the  judgment  of  the  special 
term.  The  judgment  of  the  general  term  Is  re- 
versed. 
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HEDRIOK  et  aL  T.  WHITBHOBN  et  aL^ 
(Supreme  Court  of  Indiana.     May  8,   1896.) 

FLBADlReS  —  AMBHDUBRT  —  RbTIBW —  ExcSPTIOiT. 

1.  A  ruling  not  excepted  to  cannot  be  re- 
riewed. 

2.  Rulings  on  paragraphs  of  original  com- 
plaint will  not  be  reviewed  after  amended  com- 
plaint is  filed. 

3.  Error  cannot  be  predicated  on  denial  of 
amendment  of  complaint,  it  not  appearing  what 
amendment  was  desired. 

Appeal  from  circuit  court.  Brown  county; 
F.  T.  Hord,  Ju^lge. 

Action  by  Francis  M.  Hedrldic  and  otbexa 
against  Benjamin  F.  Whiteliom  and  others. 
Judgment  for  defendant*.  Plaintiffs  appeal. 
Affirmed. 

Shellqr  Hedrick,  .for  appdlanta.  Duncan  & 
Beck,  for  appellee& 

HACKNEY,  a  J.  Tbe  assignments  of  er^ 
ror  are  (1)  that  the  court  erred  in  orerruUng 
a  motion  for  the  appointment  of  a  committee 
to  prosecute  this  cause  on  behalf  of  the  ap- 
pellant Wiley  Hedrick;  (2)  "in  sustaining  a 
demurrer  to  appellants*  first  paragraph  of 
complaint";  &)  "the  court  erred  in  sustaining 
a  demurrer  to  appellants'  special  and  tliird 
paragraph  of  complaint";  (4)  "in  refusing 
appellants  leave  to  amend  their  first  and  third 
paragraphs  of  complaint,  and  each  of  them, 
and  to  allow  them  to  make  new  parties." 

The  ruling  suggested  by  the  first  assigned 
cause  of  error  was  not  excepted  to,  and  there- 
fore presents  no  cause  for  complaint  in  this 
court  Bev.  St  1884,  {  838  (Rev.  St  1881, 
I  626);  Johnson  r.  Eberhart,  140  Ind.  210, 
88  N.  E.  459. 

The  record  recites  the  filing  of  a  complaint, 
which  is  .omitted  from  the  record  "by  the  di- 
rection of  the  plaintiff."  Then  follows  what 
is  designated  by  the  record  as  am  "amended 
complaint"  In  three  itaragraphs.  These  par- 
agraphs do  not,  upon  their  face,  purport  to  be 
amended  paragraphs,  and  they  get  their  des- 
ignation as  such  only  from  the  recital  of  the 
transcript  On  the  3d  day  of  September,  1884, 
a  demurrer  was  sustained  to  the  first  and  sec- 
ond paragraphs  of  complaint  On  the  4th 
day  of  September,  1894,  an  amended  com- 
plaint was  filed,  and  It  Is  recited  that  such 
amended  complaint  Is  that  so  set  out  in  the 
record.  On  the  5tb  day  of  September,  1894, 
a  demurrer  was  sustained  to  the  first,  and 
overruled  as  to  the  second,  paragraph  "of 
complaint"  On  the  10th  day  of  September, 
1884,  an  amended  first  and  an  additional  third 
paragraph  of  complaint  were  filed,  but  they  do 
not  appear  in  the  record,  and  are  referred  to 
by  "(here  insert)."  On  the  2l8t  day  of  No- 
vember, 1894,  a  demurrer  was  sustained  to 
said  two  paragrapbs.  On  the  26th  day  of 
November,  1884,  leave  was  asked  and  refused 
to  amend  the  "first  and  third  paragrapbs  of 
complaint"  No  amendment  was  tendered, 
no  paragraph  as  amended  was  offered,  and 
the  record  does  not  show  in  wh.at  respect 
amendments  were  to  be  made.     It   will   be 

1  RaliMrlng  d«nl*d. 


from  the  record,  as  above  disclosed,  that 
the  first  and  third  paragraphs  of  complaint 
treated  either  as  original  or  as  amended 
pleadings,  were  superseded  by  another 
amended  first  and  an  additional  third  para- 
graph. Neither  of  the  latter  paragraphs  is 
In  the  record,  unless  we  should  accept  Uie 
expression  of  the  clerk  "(here  insert)"  as  hav- 
ing reference  to  the  amended  complaint  first 
mentioned  above.  This  we  could  not  do,  If 
we  would,  since  It  plainly  appears  tliat  the 
pleading  there  referred  to  was  in  three  para- 
graphs, continuing  under  a  single  title,  and 
arranged  In  consecutive  order.  Referring 
again  to  the  assignmeuta  of  error,  it  will  be 
seen  that  the  sufficiency  of  the  first  and  third 
paragraphs  of  complaint  is  presented,  and 
that '  the  sufficiency  of  amended  pleadings  la 
not  assigned.  There  is  some  confusion  in  the 
record  as  to  the  third  paragraph,  whether  the 
ruling  complained  of  related  to  the  paragraph 
marked  "3rd"  in  the  pleading  designated  by 
the  clerk  as  the  amended  complaint  or  wheth- 
er It  is  that  designated  as  the  "additional 
third  paragraph."  But  there  Is  no  confusion 
upon  the  fact  that  the  assignments  of  error 
refer  to  the  original  complaint  and  do  not 
bring  lu  review  any  amended  pleading.  It 
Is  settled  practice  that  amended  pleadlnga 
take  out  the  original  pleadings,  and  leave  no 
question  for  review.  In  ruling  upon  such  orig- 
inal pleadtngs.  State  v.  Jackson  (May  term) 
41  N.  E.  534.  It  Is  a  self-evident  proposition, 
that  this  court  cannot  review  pleadings  which 
are  not  In  the  record.  See  Elliott,  App.  Proc. 
t595. 

The  fourth  assignment  of  error  has  no  sup- 
port in  the  record.  Since  amendments  to 
pleadings  is  a  question  largely  within  the  dis- 
cretion of  the  trial  court  the  record  must  af- 
firmatively disclose  such  refusal  as  will 
amount  to  an  abuse  of  that  discretion.  With- 
out some  indication  of  the  amendment  desir- 
ed, the  lower  court  would  not  be  properly 
called  upon  to  exercise  Its  discretion.  H«« 
the  record  does  not  disclose  what  amendment 
was  sought  to  be  made.  The  desired  amend- 
ment must  appear  from  the  record.  Shaw  v. 
Blnkard,  10  Ind.  227;  1  Enc.  Pi.  &  Prac.  p. 
637.  There  being  no  available  error  in  the 
record,  the  judgment  of  the  circuit  court  i» 
afilrmed. 


045  Ind.  a> 

RHODES  V.  TOWN  OF  BRiaHTWOOD. 

(Supreme  Court  of  Indiana.     May  8,  1886.) 

DaniCATioir— Park  —  Uosioipal  Corporation's— 
— EsTOPPEir- ExroBcmasT  o»  Dbdicatios. 

1.  Recording  a  plat  of  an  addition  to  a  city, 
on  which  a  part  of  the  land  is  designated  as  a 
"park,"  and  sale  of  lots  with  reference  there- 
to, constitnte  an  Irrevocable  dedication  of  the- 
land  so  marked  as  a  public  part;. 

2.  Collectiou  of  tazes'and  assessments  for 
public  improrements  against  property  dedicated 
to  a  city  for  a  park,  by  the  recording  of  a  plat 
on  which  the  land  was  designated  as  a  park, 
and  sale,  of  k>ts  with  reference  therett^  do«» 
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not  Mtop  the  city  from-  claiming  the  land  aa  a 
park. 

3.  Tliat,  in  a  dedication  of  a  pari:  by  a  plat, 
the  plat  was  designated  as  an  addition  to  the 
city  of  I.,  does  not  preTent  the  town  of  B.,  on 
.annexation  of  the  platted  addition,  from  enfor- 
cing the  dedication  of  the  land  as  a  parlc. 

Appeal  from  circuit  court,  Marlon  county; 
li.  M.  Harvey,  Special  Judge. 

Actl(Hi  by  WlUiam  A.  Rbodea  against  the 
to-wn  of  Brlghtwood.  There  was  a  judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

J.  C.  Green  and  Lamb  &  Hill,  for  appel- 
lant   Kealing  &  Hagg,  for  appellee. 

HOWARD,  J.  This  was  an  action  brought 
by  the  appellant  to  quiet  his  title  to  "Morris 
Park,"  a  square  of  ground  situated  within 
the  corporate  limits  of  the  appellee,  town  of 
Brlghtwood.  There  were  two  trials  of  the 
cause.  The  first  trial,  before  the  regular 
judge  of  the  court,  resulted  in  a  finding  and 
judgment  in  favor  of  the  appellee.  On  a 
new  trial,  granted  ah  a  matter  of  right  under 
the  statute,  the  cause  was  tried  by  the  spe- 
cial judge  below,  and  also  resulted  in  a  find- 
ing and  judgment  for  the  appellee.  The 
questions  arising  on  this  appeal  require  a 
decision  as  to  the  correctness  of  the  court's 
action  in  overruling  the  appellant's  motion 
for  a  new  trial.  It  appears  from  the  evi- 
dence that  on  the  19tb  of  October,  1872,  Shel- 
don Morris  and  Bennett  F.  Morris  filed  in 
the  office  of  the  recorder  of  Marion  county  a 
plat  of  their  Oak  Hill  addition  to  the  city  of 
Indianapolis,  subdividing  a  50-acre  tract  into 
174  lots  and  2  blocks.  One  of  the  blocks  was 
designated  "A,"  and  the  other  was  named 
"Morris  Park."  The  latter  contained  about 
three  acres,  and  Is  the  land  in  controversy. 
It  does  not  appear  that  the  city  of  Indian- 
apolis ever  accepted  the  proposed  addition, 
-or  extended  its  Jurisdiction  over  the  platted 
territory.  On  April  11,  1876,  the  town  of 
Brlghtwood  was  incorporated;  and  on  Janu- 
ary 15, 1880,  the  town  annexed  the  said  Oak 
Hill  addition  to  its  corporate  limits;  the 
plat  lying  adjacent  both  to  the  city  of  In- 
-dianapolis  and  also  to  the  town  of  Bright- 
wood.  In  1876,  Morris  park  was  Inclosed 
with  a  fence  by  Sheldon  Morris,  and  used  by 
him  as  a  pasture.  On  May  16,  1878,  Bennett 
F.  Morris  conveyed  his  interest  In  Morris 
park  to  Sheldon  Morris,  and  the  appellant 
claims  titie  through  mesne  conveyances  from 
Sheldon  Morris.  The  appellant  contends 
that  these  facts  do  not  cfhow  any  dedication 
of  Morris  park  to  the  public,  or.  If  there  was 
such  dedication,  that  it  was  never  accepted 
by  the  public  until  after  the  donors  had  re- 
voked the  dedication,  and  resumed  dominion 
over  the  property.  The  appellee,  <m  the  oth- 
er hand,  contends  that  the  filing  of  the  Oak 
Hill  plat  in  the  recorder's  office  was  an  ex- 
press dedication  to  the  public  of  the  streets, 
alleys,  and  public  grounds  thereon  desig- 
nated. Including  Morris  park;  and  that  while 
-a  person  might  call  his  property  a  "park," 


such  naming  of  It  would  not.  constitute  k 
dedication;  yet  when  he  subdivides  the  prop- 
erty, and  places  this  plat  of  record,  >marklng 
parts  of  it  as  streets  and  alleys,  and  one 
part  of  tt  as  a  park,  and  then  sells  lots  with 
reference  to  this  plat,  the  rights  of  both  the 
public  and  the  purchasers  of  lots  intervene, 
and  thereafter  the  dedication  is  irrevocable. 
We  are  of  opinion  that  the  contention  of 
the  appdUee  Is  the  law,  and  must  prevail 
In  DllL  Mun.  Corp.  (4th  Ed.)  §  644,  It  is  said 
that  "the  doctrine  of  dedication  to  public 
uses  has  also  been  extended  and  applied  to 
public  squares  in  cities  and  villages,  these 
being  regarded  as  easements  for  the  benefit 
of  the  public;  and  the  fact  of  dedication 
may  be  estaMlshed  in  the  same  mannear  as 
in  the  case  of  highways  and  streets."  And, 
in  section  645,  the  author  says:  "Where  the 
words  'public  square'  are  used  on  a  plat, 
that  is  an  unrestricted  dedication  to  public 
use."  Numerous  authorities  are  cited  in  the 
notes  to  these  propositions,  among  them  Doe 
V.  President,  etc.,  7  Ind.  641;  Com.  t.  Bush, 
14  Pa.  St.  186;  and  Abbott  v.  Cottage  City, 
148  Mass.  521,  10  N.  B.  325,  where  the  cases 
are  collected.  In  these  and  other  cases  cited, 
it  is  held  that  dedication  Is  shown  by  spaces 
on  plats  designated  by  the  words  "Parte," 
"PubUc  Square,"  "Public  Ground,"  "Cotj- 
mon,"  "County  Block,"  "College  Square," 
"Plaza,"  "Place,"  etc.  "Whenever  a  public 
square  or  common,"  It  is  said  In  Abbott  v. 
Mills,  3  Vt  526,  "is  marked  out  or  set  apart 
as  such  by  the  owner,  and  individuals  are 
Induced  to  purchase  lots  or  lands  bordering 
thereon,  In  the  expectation  held  out  by  the 
proprietor  that  It  should  so  remain,  or  even 
if  there  are  no  mariu  upon  the  groimd,  but  a 
map  or  plan  is  made,  and  lots  marked  there- 
on and  sold  as  such,  It  la  not  competent  for 
the  proprietor  to  disappoint  the  expectations 
of  the  purchasers  by  resuming  the  lands 
thus  set  apart,  and  appropriating  them  to 
any  other  use."  Mr.  Dillon  adds:  "The 
word  'park,'  written  upon  a  block  on  a  map 
of  city  property,  indicates  a  public  use;  and 
conveyances  made  by  the  owners  of  the  plat- 
ted land  by  reference  to  such  map  operate 
conclusively  as  a  dedication  of  the  blocli:,"— 
citing  Price  v.  Inhabitants  of  City  of  Plain- 
field,  40  N.  J.  Law,  608;  Maywood  Co.  v. 
VUIage  of  Maywood,  118  ni.  61,  6  N.  £.  866. 
Even  where  dedications  by  maps  and  plats 
are  so  made  as  to  render  it  difficult  to  deter- 
mine their  nature  and  extent,  it  is  a  safe 
general  rule,  as  said  in  Elliott,  Roads  &  S. 
p.  Ill,  "to  resolve  doubts  in  such  case 
against  the  donor,  and,  within  reasonable 
limits,  to  construe  the  dedication  so  as  to 
benefit  the  public  rather  than  the  donor. 
Naturally,  the  presumption  is  that  one  who 
records  a  plat,  and  marks  upon  tt  spaces  that 
appear  to  form  no  part  of  any  of  the  platted 
lots,  dedicates  the  land  represented  by  the 
spaces  thus  excluded  to  a  public  use."  See, 
also,  City  of  Indianapolis  v.  Kingsbury,  101 
Ind.  200;  Miller  y.  City  of  Indianapolis.  123 
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Ind.  196,  24  N.  B.  228.  And  In  Doe  T.  Prad- 
dent,  etc.,  7  Ind.  641,  cited  above,  It  was  held 
hj  this  conrt  that,  even  though  the  recorded 
plat  did  not  show  any  words  of  dedication, 
yet  where  the  proprietor,  after  the  recording 
of  his  plat,  went  about  exhibiting  to  the  citi- 
zens of  the  town  a  plat  on  which  certain 
lots  were  marked  "Public  Square,"  the  map 
80  exhibited  was  evidence  of  dedication. 

In  the  case  at  bar,  not  only  was  there  an 
express  dedication  of  Morris  park  upon  the 
recorded  plat,  but  evidence  was  given  to  show 
that  lots  were  sold  with  reference  to  this 
plat,  the  park  being  specifically  pointed  out 
to  the  purchasers  at  the  time,  and  prices  be- 
ing fixed  upon  the  lots  in  proportion  to  their 
nearness  to  the  park.  Even  if  there  had  been 
no  express  dedication  of  the  park,  we  are  of 
opinion  that  this  conduct  of  the  proprietors 
In  making  sale  of  their  lots  on  the  faith  of 
the  proximity  of  a  public  park  would  consti- 
tute an  implied  dedication.  Dill.  Mun.  Corp. 
(4th  Ed.)  i  640;  EUiott,  Roads  &  S.  112.  It 
was  said  in  Miller  v.  City  of  Indianapolis, 
supra:  "MarUng  a  street  upon  a  plat  of  an 
addition  to  a  town  or  city,  and  selling  lots 
with  reference  thereto,  constitutes  a  dedica- 
tion, raust  T.  City  of  Huntington,  91  Ind. 
498;  City  of  Evansville  v.  Page,  23  Ind.  525; 
City  of  Logansport  v.  Dunn,  8  Ind.  378;  City 
of  Indianapolis  v.  Kingsbury,  101  Ind.  200. 
As  to  whether  a  plat  contains  an  express  ded- 
ication of  a  strip  of  ground  to  the  public,'  as 
a  street,  is  a  matter  of  law  for  the  court 
Hanson  v.-  Eastman,  21  Minn.  509;  Tates  v. 
Judd,  18  Wis.  118;  Sanborn  v.  Railway  Co., 
16  Wis.  10.  .  In  City  of  Indianapolis  v.  Kings- 
bury, supra,  it  was  said  by  this  court:  'But 
the  intention  to  which  courts  give  heed  is 
not  an  Intention  hidden  in  the  mind  of  the 
lando;7ner,  but  an  intention  manifested  by 
his  acts.  It  is  the  Intention  which  finds  ex- 
pression In  conduct,  and  not  that  which  is 
secreted  in  the  heart  of  the  owner,  that  the 
law  regards.  Acts  indicate  the  Intention; 
and  upon  the  Intention,  clearly  expressed  by 
open  acts  tlnd  visible  conduct,  the  public  and 
individual  citizens  may  act  •  •  •  The 
question  whether  a  person  intends  to  malte  a 
dedication'  of  ground  to  the  public  for  a  street 
ot  other  purpose  must  be  determined  from  his 
acts  and  statements  explanatory  thereof.  In 
connection  with  all  the  circumstances  that 
surround  and  throw  light  upon  the  subject, 
and  not  from  what  he  may  subsequently  tes- 
tify as  to  his  real  intention 'Ui  relation  to  the 
matter.'  City  of  Coltmibus  v.  Dahn,  36  Ind. 
880;  Liamac  Co.  v.  Clements,  49  Tex.  347; 
City  of  Denver  v.  Clements,  3  Colo.  487.  An 
implied  dedication  may  be  rebutted  by  parol 
testimony;  but  where. the  dedication  is  ex- 
press, evidenced  by  a  recorded  plat,  the  in- 
tent as  expressed  In  such  plat,  cannot  be 
contradicted  by  paroL  City  of  Indianapolis 
'V.  Kingsbury,  supra,  and  authorities  there 
cited."  The  foregoing  reasoning  of  Judge 
■  Coffey,  fortified,  as  it  is,  by  the  numerous 
authorities  of  this  and  other  states,  there  cit- 


ed, seems  concInsiTe  as  to  almost  ereiy  coa- 
tention  made  by  counsel  for  appellant  in  the 
case  at  bar.  As  to  what  conduct  on  the  part 
of  the  proprietor  will  constitute  an  implied 
dedication  of  land  for  public  purposes,  see, 
further,  Elliott,  Roads  &  S.  132;  DUL  Mun. 
Corp.  (4th  Ed.)  i  636;  City  of  (3olnmbus  v. 
Dahn,  supra;  Lake  Erie  &  W.  B.  Co.  y.  Town 
of  Boswell,  137  Ind.  336,  342,  36  N.  B.  U03. 
The  cases  relied  upon  by  appellant  are  not 
as  we  think,  in  conflict  with  the  condnslons 
which  we  have  reached  in  this  case.  In  West- 
faU  V.  Hunt,  8  Ind.  174,  it  appeared  that  the 
proprietor  of  the  town  of  Thomtown,  being 
desirous  of  having  the  county  seat  of  Boone 
county  located  In  that  town,  marked  a  public 
square  on  the  plat  for  the  county  buildings. 
The  commissioners,  however,  chose  Lebanon 
as  the  county  seat;  and  it  was  held  that  the 
square  having  been  dedicated  for  a  purpose 
that  was  not  accepted  by  those  In  whose  in- 
terest it  was  made,  the  land  reverted  to  the 
donor.  There  was  no  evidence  that  the  land 
was  dedicated  to  the  public  generally,  but 
only  for  the  specific  purpose  Indicated.  It  has 
always  been  the  law  that  no  dedication  can 
be  complete  without  an  acceptance  by  those 
in  whose  favor  the  dedication  is  made.  A 
dedication  is,  In  some  sense,  a  contract;  and 
the  public  or  others  interested  cannot  be  com- 
pelled to  accept  a  dedication  merely  because  it 
is  made  In  their  favor.  Elliott  Roads  &  S. 
113.  However,  in  case  private  rights  accrue 
by  reason  of  the  dedication,  there  can  be  no 
revocation.  Dili  Mun.  Corp.  |  632.  As  to 
acceptance  of  dedication,  see,  further,  Man- 
sur  V.  State,  60  Ind.  357;  Ciity  of  Chicago  v. 
Drexel,  141  111.  80,  80  N.  E.  774.  The  case 
of  City  of  Logansport  v.  Dunn,  8  Ind.  378, 
also  relied  upon  by  appellant.  Is,  as  we  think, 
an  authority  against  his  contention.  It  'was 
held  In  that  case  that  the  laying  out  of  an 
addition  to  a  city  by  the  owner  of  adjacent 
lands,  the  re<X)rding  of  a  plat  thereof,  and 
the  sale  of  lots  with  reference  to  such  plat 
operate  as  a  dedication  to  public  use  of  all 
streets,  alleys,  and  other  grounds,  clearly 
designed  to  be  bo  appropriated;  also,  that 
the  designation  upon  such  plat  of  a  lot  or- 
spaoe,  as  a  site  for  a  church,  seminary,  mar- 
ket, or  common,  operates  as  a  dedication  of 
the  same  to  the  puUic  for  such  purpose.  It 
is  true  that  in  that  case  the  court  said  that 
"whether,  by  inserUng  the  words  'Spencer 
Square'  in  an  open  space  on  the  map  of 
the  town,  the  proprietor  mtended  to  dedicate 
the  ground  to  the  public  use,  was  a  question 
of  fact  to  be  found  by  the  Jury."  But  even 
U  this  were  a  correct  statement  of  the  law, 
the  case  cannot  be  authority  in  favor  of  the 
appellant  The  court  there  added:  "The  evi- 
dence on  this  point  was  conflicting,  and  was 
obviously  of  such  a  character  that  an  ap- 
pellate court  would  not  be  authorized  to  dis- 
turb their  verdict,  whichever  way  it  might 
have  been."  In  the  case  at  bar,  the  trial 
court,  on  the  evidence  submitted,  found  that 
by  inserting  the  words  "Morris  Park"  in  an 
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open  space  on  the  recorded  plat,  tbe  pro- 
prietors did  Intend  to  dedicate  the  ground  to 
the  public  nse;  and,  by  the  authority  cited, 
we  are  therefore  not  authorised  to  disturb 
that  flndlnx.  In  ScantUn  t.  Oarrln,  46  Ind. 
262,  the  remaining  authority  relied  upon  by 
appellant,  11  appeared  that  the  original  town 
plat  of  EransriUe  contained  a  statement, 
written  at  the  foot  of  the  plat,  to  the  effect 
that  a  certain  part  of  the  platted  land  was 
"reserved  for  a  public  square."  Afterwards 
the  county  commissioners  accepted  a  propo- 
sition to  locate  the  county  seat  of  Vander- 
burgh county  at  Evansvllle,  and  to  erect  the 
county  buildings  upon  tbe  said  public  square. 
Subsequently,  In  pursuance  of  the  agreement 
by  which  the  public  square  was  taken  for 
tbe  county  seat,  the  proprietors,  by  a  deed 
absolute,  and  without  any  conditions,  deeded 
to  the  county  agent,  "to  and  for  the  sole  use, 
behoof,  and  benefit  of  the  said  county  of  Van- 
derburgh," that  part  of  the  square  In  con- 
troversy in  that  case,  together  with  a  large 
number  of  other  lots  In  the  town.  The  court 
held  that  the  county  received  an  absolute  ti- 
tle in  fee  simple  to  the  land  In  dispute,  and 
that  the  words,  "Reserved  for  a  public 
square,"  written  at  the  bottom  of  the  plat. 
Indicated,  not  a  dedication,  but  a  reservation. 
The  purpose  for  which  tbe  square  was  re- 
served was  accomplished  by  the  establish- 
ment of  tbe  county  seat,  upon  the  grounds; 
and  tbe  subsequent  conveyance  of  the  full 
title  of  a  part  of  the  property  gave  to  the 
county  unconditioned  right  to  dispose  of  the 
land  or  use  It  In  such  manner  as  might  be 
for  the  "behoof  and  benefit  of  the  said  coun- 
ty." There  can  be  no  question  that  the  title 
of  the  county  to  the  land  so  conveyed  became 
perfect;  and  the  county  might  therefore  dis- 
pose of  the  property  as  It  deemed  best  New- 
point  Lodge,  etc.,  v.  School  Town  of  New- 
point,  188  Ihd.  141,  37  N.  E.  650.  In  the 
early  organization  of  coxmtles  and  the  loca- 
tion of  county  seats,  the  words  "public 
square"  had  a  special  reference  to  the  loca- 
tion of  the  courthouse  and  other  county 
buildings.  This  meaning  was  attached  to 
those  words  In  the  case  last  cited,  as  well  as 
In  the  case  of  Westfall  v.  Hunt,  supra;  and 
the  court  simply  held  that  the  dedication 
was  limited  to  the  purposes  for  which  it  was 
made.  In  tbe  case  at  bar  the  ground  In  ques- 
tion Is  designated  as  a  "park."  That  word 
has  a  definite  and  well-recognlzed  meaning; 
that  Is,  a  pleasure  ground  for  the  recreation 
and  enjoyment  of  the  people  of  the  city  or 
town  In  which  the  park  is  situated.  The 
Interests  of  the  public  in  such  a  pleasure 
ground  are  Just  as  real  as  their  rights  to  the 
use  of  the  streets  and  alleys  of  the  city  or 
town.    The  cases  .cited  are  not  In  point 

As  to  the  contention  that  the  appellee  town 
Is  estopped  from  claiming  that  the  park  la 
public  property,  for  the  reason  that  the  tax 
officials  assessed,  and  collected  taxes  and 
street  assessments  thereon.  It  may  be  said 
that  the  record  shows  that  from  the  year 
v.43N.E.no.ll— 60 


18T2,  when  the  plat  was  recorded,  until  tbe 
year  1878,  the  park  was  not  placed  upon  tbe 
tax  duplicate,  although  during  that  period 
the  remaining  lots  of  the  addition  owned  by 
tbe  proprietors  were  regularly  assessed. 
This  Is  rather  an  Indication  that  all  parties 
concerned  understood  at,  and  for  years  after, 
the  time  of  the  recording  of  the  plat,  that 
the  land  was  dedicated  to  the  public  tor  a 
park,  OB  shown  on  the  plat  The  fact  that 
the  ground  was  afterwards  placed  upon  the 
duplicate  by  the  county  treasurer,  and  taxes 
and  assessments  collected  against  It,  could 
not  deprive  the  public,  or  those  who  had  pur- 
chased lots  with  reference  to  the  plat  on 
which  the  park  was  shown,  of  rights  which 
they  had  previously  acquired  by  reason  of 
the  dedication.  The  authorities  are  to  the 
effect  that  such  unauthorized  taxation  of 
public  property  has  no  effect  on  the  status 
of  the  property,  or  upon  the  rights  of  the 
pubUc  or  of  indivlduxUs  in  relation  to  it  In 
Town  of  San  Leandro  v.  Le  Breton,  72  CaL 
170,  13  Pac.  405,  a  similar  contention  was 
made  as  to  taxes  and  street  assessments  lev- 
ied upon  property  which  had  been  dedicated 
to  the  public;  and  the  court  said:  "That, 
when  the  block  was  dedicated  to  the  use  of 
the  public  as  a  public  square,  it  became  a 
part  of  the  public  grounds  of  the  town,  and 
could  not  be  legally  assessed  or  taxed  for 
state,  coimty,  or  municipal  purposes;  and  the 
erroneous  action  of  officials  In  the  respects 
named  could  not  impair  the  rights  of  the 
public,  or  confer  rights  upon  the  defendants. 
The  doctrine  of  estoppel  had  therefore  no 
applicatioin."  To  the  same  effect  see  In  re 
Commissioners  of  Public  Parks  (Sup.)  6  N. 
Y.  Snpp.'  779;  Ellsworth  v.  City  of  Grand 
Rapids,  27  Mich.  250;  Getchell  v.  Benedict, 
57  Iowa,  121, 10  N.  W.  321. 

Another  conteoitlon  made  by  counsel  Is 
that  the  addition  In'  which  Morris  park  Is 
situated  was  made  to  the  city  of  Indianapo- 
lis, and  not  to*  the  town  of  Brlghtwood,  and 
that  the  town  had  therefore  no  claim  upon 
the  ground  so  dedicated.  Counsel  forget 
that  the  dedication  was  made  for  the  use  of 
the  public,  and  particularly  the  property 
owners  and  residents  in  the  addition  Itself. 
The  appellee  town  is  but  a  trustee  for  the 
public.  Any  Individual  having  a  particular 
interest  In  the  park  might  have  taken  the 
proper  steps  to  maintain  the  dedication  if 
the  town,  as  trustee,  had  failed  to  do  so. 
Fosslon  V.  Landrey,  123  Ind.  136,  24  N.  E. 
96;  Le  Clerq  ▼.  OailipoIIs,  7  Ohio,  218;  Trus- 
tees of  Watertown  v.  Cowen,  4  Paige,  510; 
Price  V.  Inhabitants  of  City  of  Plalnfleld, 
supra.  In  Elliott,  Roads  &  S.  88,  the  author 
says:  "A  dedication,  either  statutory  or  com- 
mon law,  to  a  public  corporation.  Is  not  lost 
by  changes  in  the  form  of  corporate  govern- 
ment, nor  by  changes  In  Its  territorial  bound- 
aries. •  •  •  Towns;  townships,  and  cities 
are  but  trustees  of  the  public,  and,  as  In 
eases  of  ordinary  trusts,  the  public  trust  Is 
not  defeated  by  a  change  of  trustees.   Pub- 
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lie  cortK>nitk>nB  of  the  classes  mMrtloned  are 
governmental  subdivisions,  and  changes  In 
their  forms,  powers,  and  ohligations  do  not 
.deprive  the  public  of  their  rights  in  putdic 
easements,  nor  in  public  property,  such  as 
scboolbonses,  public  squares,  and  the  like." 
See,  also,  pages  108  and  118  of  the  same 
work. 

Complaint  is  also  made  of  the  exclusion  of 
certain  evidence,  chiefly  that  offered  to  show 
the  Intention  of  the  proprietor  as  to  the  ded- 
ication. We  think,  however,  that  what  we 
have  already  said,  particularly  what  is  cited 
from  Miller  t.  City  of  Indianapolis,  supra, 
trovers  this  question. 

Some  minor  questions,  also,  discussed  by 
counsel,  are,  as  we  think,  fully  covered  by 
what  we  have  said,  and  by  the  authorities 
.cited.  Other  authorities  sustaining  the 
views  which  we  have  maintained  in  this 
case  are  Archer  v,  Salinas  City,  83  CaL  43, 
-28  Pac.  839;  Trustees,  etc.,  of  M.  B.  Church 
V.  Mayor,  etc.,  of  City  of  Hoboken,  33  N.  J. 
I«w,  18;  Huber  t.  Gazley,  18  Ohio,  18; 
Hoadley's  Adm'rs  v.  San  Francisco,  124  tT. 
-S.  639,  8  Sup.  Ot.  659;  Town  ot  Marion  v. 
•Sklllman,  127  Ind.  130,  26  N.  B.  676;  Presi- 
.dent,  etc.,  v.  White,  6  Pet  431;  Shea  v.  City 
.of  Ottnmwa,  67  Iowa,  39,  24  N.  W.  682. 
.Judgment  affirmed. 


.a43  Ind.  22) 

©•NBAL  V.  HINBS. 
(Snpreme  Court  of  Indiana.     May  8,  1896.) 

.Action  on  Coxtract— Plbading— Rkstkaint  o» 
TraDB— DEFINITBKESa  — In-junction— Statutb 
o*  Kravds^Trial  bt  Coort— Signino  or  Find- 

INOS. 

1.  In  an  action  for  breach  of  contract  not 
•to  engage  in  a  certain  business  in  a  certain 
place,  a  complaint  alleging  that  plaintiff  and 
defendant  had  been  partners  in  the  business; 
that  defendant,  for  a  certain  consideration,  of- 
fered to  sell  his  interest  in  the  business,  and 
not  to  engage  in  a  similar  business  in  the  town 
so  long  as  plaintiff  remained  in  the  business; 
that  plaintiff,  for  these  considerations,  con- 
summated the  trade,  and  fully  complied  with 
the  agreement,— sufficiently  alleges  a  contract 
on  defendant's  part  not  to  engage  in  such  busi- 
iness. 

.2.  A  contract  not  to  engage  in  a  certain 
;businesB  in  a  certain  place  so  long  as  the  other 
l>art-y  remains  in  such  business  in  such  place  is 
not  invalid  for  indefiniteness  as  to  the  time. 

3.  On  breach  of  a  contract  not  to  engage 
;in  a  certain  business  in  a  certain  locality,  no 

sum  l>eing  provided  as  liquidated  damages  for 
■breach  of  the  contract,  an  injunction  will  lie 
.to  restrain  the  offending  party  from  engaging 

in  sncb  business. 

4.  An  agreement  not  to  engage  in  a  rival 
business  in  a  certain  locality  so  long  as  the  oth- 
.er  party  remains  in  such  business  is  not  with- 
in the  statute  of  frauds. 

5.  In  the  sale  by  one  partner  of  his  inter- 
.est  in  the  partnership  business  to  the  other  part- 
ner, an  agreement  on  the  part  of  tiie  former  not 
to  engage  in  a  rival  business  in  the  locality  so 
'long  as  the  other  remains  in  such  business,  as 
part  of  the  consideration  of  the  sale,  is  not  in- 
'vaiid  as  unreasonable. 

6.  Where,  in  a  trial  by  the  court,  the  con- 
.clnsions  of  law  immediately  follow  tlie  findings 
-of  fact,  the  signature  of  the  court,  after  the 
conclusions  of  law,  is  a  sufficient  signing  of  the 
iflndings  of  fact. 


Appeal  from  drculf  court,  Adans  comity; 
D.  D.  EeUer,  Judge. 

Action  by  John's.  Hines  against  Isaac  N. 
O'NeaL  There  was  a  judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

R.  H.  Hartford  and  W.  H.  Williamson,  for 
appellant.  Tbos.  Boswortb  and  O.  H.  Adair, 
for  appellee. 

MONKS,  J.  Appellee  brought  this  action  to 
enjoin  appellant  from  engaging  and  continuing 
in  the  undertaker's  business  in  the  dty  of 
Portland,  Ind.  The  complaint  was  in  two  par- 
agraphs, to  each  of  which  a  demurrer  for  want 
of  facts  was  overruled.  An  answer  of  general 
denial  was  filed;  the  cause  tried  by  the  court; 
and,  at  request  of  appellant,  a  special  finding 
of  the  facts  made,  and  conclusions  of  law 
stated  thereon,  to  each  of  which  conclusions 
of  law  appellant  at  the  time  excepted.  The 
court,  over  a  motion  for  a  venire  de  novo  and 
a  motion  for  a  new  trial,  rendered  Judgment 
in  favor  of  appellee,  enjoining  appellant  '*froui 
engaging  and  continuing  in  the  undertaking 
business  In  the  city  of  Portland,  Ind.,  so  long 
.as  appellee  shall  continue  in  said  business  in 
said  city."  Appellant  assigns  errors  as  fol- 
lows: First,  that  the  court  erred  in  overml- 
Ing  the  demurrer  to  the  first  paragraph  of 
complaint;  second,  that  the  court  erred  In 
overruling  the  demurrer  to  the  second  para- 
graph of  complaint;  third,  that  the  court  erred 
in  each  of  its  conclusions  of  law;  fotirth,  the 
court  erred  In  overruling  the  motion  for  a 
venire  de  novo;  fifth,  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial. 

One  of  the  objections  urged  to  the  first  para- 
graph of  complaint  is  that  there  is  no  aver- 
ment that  api>ellant  agreed  with  appellee  not 
to  engage  in  the  undertaking  business  to  the 
city  of  Portland.  It  is  shown  by  the  .illega- 
tlons  In  the  paragraph  that  such  was  the  con- 
tract. It  is  alleged  that  appellant  and  appel- 
lee were  partners  In  the  undertalring  business 
In  the  city  of  Portland,  Ind.,  and  that  appel- 
lant offered  to  appellee,  "if  he  would  give  him 
fifteen  hundred  dollars,  and  deed  appellant  his 
interest  in  certain  real  estate,  and  pay  off  a 
mortgage  of  seven  hundred  dolhirs,  that  ap- 
pellant would  surrender  bis  interest  In  the 
firm  to  appellee,  and  not  go  Into  the  undertak- 
ing business  again  In  the  city  of  Portland  co 
long  as  appellee  remained  in  said  business  In 
said  city;  that,  upon  these  conditions,  the 
appellee  and  appellant  consummated  the  trade, 
and  appellee  fully  complied  with  said  agree- 
ment, and  has  ever  since  been  engaged  in  said 
business."  When  appellee  accepted  the  offer 
made  by  appellant,  and  paid  the  considciatioa 
as  alleged,  such  offer  "not  to  engage  In  the 
business  of  undertaking  in  the  city  of  Port- 
land so  long  as  appellee  remained  in  said 
business  in  said  city"  became  a  contract,  by 
which  appellant  was  boimd,  and  for  a  breach 
of  which  he  Is  liable. 

It  is  next  urged  that  the  contract  is  unrea- 
sonable and  void,  for  the  reason  that  the 
term,  "so  long  as  appellee  remained  in  said 
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bosineas  in  uid  city,"  1b  too  Indeflnite.  The 
fact  tbat  the  restraint  Is  indeflolte  as  to  time 
does  not  InraUdate  the  contract  Bowser  v. 
Bliss,  7  Blackf.  344;  Beard  v.  Deamls,  6  Ind. 
^;  Blsel  T.  Hayes  (Ind.  Sup.)  40  N.  K.  119; 
Beatty  y.  Coble  (Ind.  Sup.)  41  N.  E.  580; 
Martin  t.  Murphy.  129  Ind.  434,  28  N.  B.  UIS; 
OUl  T.  Ferris,  82  Mo.  IGO;  Cook  v.  Joboson, 
47  Conn.  175;  3  Am.  &  Eng.  £nc.  Iaw,  882- 
886. 

.  Neither  does  tbe  want  of  an  allegation  that 
appellant  was  insolTont  render  said  paragraph 
Insufficient.  It  Is  a  g^eral  mle  that  when 
one  has  made  a  valid  contract  with  anoUier 
that  be  will  not  engage  In  a  certain  bi^slness  or 
occupation,  and  It  Is  shown  by  the  other  party 
to  the  contract  that  the  same  Is  b&lng  violated, 
to  his  injury,  he  is  entitled  to  an  Injunctidn 
restEaining  the  otTendlug  party.  This  Is  up- 
on the  ground  that  from  the  nature  of  the  case 
Just  and  adequate  damages  cannot  be  esti- 
mated for  a  breach  of  tbe  contract .  Baker  t. 
Pottmeyer,  75  Ind.  4SI,  460;  Martin  v.  Mur- 
phy, supra;  10  Am.  &  Bng.  £lnc.  Law,  ^5- 
.947.  If,  bowever,  the  parties  to  such  a  con- 
tract agree  upon  i^  certain  sum  as  liquidated 
damages  for  a  breach  of  the  contract.  Instead 
of  leaving  that  question  open  and  uncertalik, 
the  remedy  la  by  an. action  to  recover  such 
sum.  Martin  v.  Murphy,  supra.  It  is  not  nec- 
essary that  such  contracts  should  be  In  wrlt> 
ing.  Welz  v.  Rhodlus,  87  Ind.  1,  and  cases 
cited;  Greenb.  Pub.  Pol.  712. 

Appellant  Insists  that  the  second  paragraph 
is  not  sufficient,  for  the  reason  "that  the  agree- 
ment alleged  to  have  been  made  Is  not  a 
reasonable  one;  that  the  only  averment  con- 
cerning the  extent  and  nature  of  the  agree- 
ment not  to  re-engage  li)  the  undertaking  busi- 
ness is  as  follows:  'Defendant  accepted  said 
earn,  and  agreed  with  plabttlff  [appellee},  as 
a  part  of  the  consideration  of  said  trade,  that 
he  [appellant]  would  not  work  at  or  engage  in 
the  undertaking  business  again  in  the  city  of 
Portland,  Indiana,  so  long  as  plalntUt  [appel- 
lee] remained  in  the  business.' "  Tbe  con- 
tracts in  Martin  v.  Murphy,  Bowser  v.  Bliss, 
and  Beard  v.  Dennis,  supra,  were  the  same  in 
this  respect  as  the  one  in  suit;  and  this  court. 
In  those  cases,  decided  against  the  contention 
of  appellant  In  Cook  v.  Jobnson,  supra,  the 
court  said:  "But  there  is  a  well-settled  dis- 
tinction between  a  general  restriction  as  to 
place  and  a  general  restriction  as  to  time.  The 
mere  fact  that  the  duration  of  the  restriction 
as  to  time  is  tudeflnite  or  perpetual  will  not  of 
itself  avoid  the  oontiact  If  It  is  limited  as  to 
place,  and  is  reasonable  and  prox>er  in  all 
other  respects.  Hitchcock  v.  Ooker,  6  Adol. 
&  E.  447;  Bunn  v.  Guy,  4  East,  190;  Ches* 
man  v.  Nalnby,  2  Strange,.  738,  2  Ld.  Raym. 
1456;  Wickens  v.  Evans,  3  Younge  &  J.  318; 
Mallan  v.  Bfay,  11  Mees.  &  W.  653;  Hastings 
v;  Whitley,  2  Exch.  611;  Stoty,  Sales  (1st  Ed.) 
1 493;  Pierce  v.  Woodward,  6  Pick.  206;  Bow- 
ser V.  Bliss,  7  Blackf.  314."  Besides,,  if  it  were 
conceded  that  the  court  erred  In  overruling 
the  demurrer  to  ifte  second  paragraph,  of  com- 


plaint,  the  error  was  harmleBS,  ttit  tbe  temoh 
that  the  special  finding  follows  and  sustainn 
the  allegations  of  the  first  paragraph  of  com- 
plaint, which  Is  sufficient. 

The  complaint  Is  not  insufficient  on  account 
of  the  objections  alleged  by  appellant,  and  w« 
think  the  court  did  not  err  in  overruling  the 
demurrer  to  each  paragraph  thereof.  What 
we  have  said  concerning  the  complaint  dis- 
poses of  tbe  questions  presented  concerning 
the  conclusions  of  law. 

It  is  urged  by  appellant  that  the  special 
finding  of  facts  is  not  signed  by  the  judge,  and 
that,  for  this  reason,  his  motion  for  a  venire 
de  novo  should  have  been  sustained.  '.  As 
shown  by  the  record;  the  conclusions  of  law 
immediately  ffdlldw  the  finding  of  facts,  and 
the  signature  of  the  trial  Judge  follows  the 
conclusions  of  'law.  We  thfaik  that  it  was 
proper  for  the  trial  judge  to  sign  the  special 
findings  Immedlqtely  following  the  conclusions 
of  law,  as  was  done  In  this  case.  The  record 
contains  the  following  entry:  "Come  the  par- 
ties by  their  attorneys,  and  the  court  files  his 
special  finding  of  facts  and  the.ceBclusiona  of 
law  thereon,  In  these  words,  to  .wit.".  Then 
follows  the  sijeclal  finding,  conclut^ons  of  hnv, 
and  signature  of  the  trial  judge.  The  finding 
of  facts  and  conclusions  of  law  in  the  case 
cmistitute  one  written  instrument,  signed  and 
filled  as  such  by  tbe  trial  judge.  This  coort 
said,  in  Ferris  v.  Udell,  139  Ind.,  on  page 
598,  S&  N.  E.  180:  "No  good  reason  is  perceiv- 
ed why  the  signature  of  the  Judge  may  not 
follow  the  conclusions  of  law,  and  constitute 
a  sufficient  signing  by  him  of  the  special  find- 
ing." The  motion  for  a  venire  de  novo  was 
properly  overruled. 

It  is  next  claimed  that  the  motion  for  a  new 
trial  should  have  been  sustained,  for  the  rea- 
son that  the  evidence  given  did  not  establish 
the  contract  as  alleged.  We  have  read  the 
evidence,  and  find  that  there  is  evidence  bus- 
taintag  every  material  allegation  in  the  com- 
plaint 

But  appellant  insists  "that  the  evidence  of 
appellee  shows  that  the  agreement  was  that 
appellant  was  not  to  go  into  the  undertaking 
business  again  at  any  place  so  long  as  appellee 
remained  in  the  business  in  the  city  of  Port- 
land." The  bill  of  exceptions  containing  the 
evidence  shows  that  appellee  testified  that 
appellant  agreed  with  him  (appellee)  not  to 
so  into  the  undertaking  business  in  Portland, 
Jay  county,  Ind.,  so  long  as  sjipellee  remain- 
ed In  said  business  in  said  city. 
'  There  is  no  available  error  in  the  record. 
Judgment  affirmed. 


(14SInd.  lU) 
BOOST.  MORGAN  et  al. 
.(Supreme  Court  of  Indiana.     May  12,  1896.) 

PbBikDISOS  —  AROCMBXTATIVB    DsNIALt—  Rbcoro 
on  APPBAU 

1.  A  paragraph  of  answer  in  the  oature  of 
an  argilmentative  denial  of  material  matter 
in  the  complaint  is  sufficient  to  withstand  a  de- 
murrer,, though  the  facta  therein  averred  coald 
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bare  been  giTen  in  evidence  under  ttie  general 
denial. 

2.  Where  it  is  attempted  to  incorporate  a 
paper  into  a  bill  of  exceptions  by  means  of  the 
words  "(here  InB'^rt),"  the  instrument  must  be 
80  clearly  identified  that  nothing  remains  for 
the  clerk  to  do  but  to  copy  it  into  the  bill  at  the 
place  indicated. 

3.  Where  certain  evidence,  which  the  bill 
of  exceptions  states  was  given  on  the  trial,  is 
omitted  from  the  bill,  questions  depending  on 
the  evidence:  for  their  determination  cannot  be 
considered. 

Appeal  from  circuit  court,  Wabash  county; 
H.  B.  Shively,  Judge. 

Action  by  Conrad  Boos  against  John  Mor- 
gan and  others  to  set  aside  a  sheriff's  sale, 
and  to  enjoin  defendant  Morgan  from  assert- 
ing title  to  the  lands  purcbasfld  by  him  at 
such  sale.  From  a  Judgment  for  defendant 
Morgan,  plaintiff  appeals.    Affirmed. 

O.  W.  Watkins  and  J.  P.  Blckel,  for  appel- 
lant    Kenner  &  Lesh,  for  appellee. 

JORDAN,  J.  Action  by  the  appellant  to 
set  aside  a  sheriff's  sale,  and  to  enjoin  appel- 
lee from  asserting  any  title  to  the  lands  sold 
to  Mm  thereunder.  This  Is  the  second  ap- 
peal of  this  cause.  See  Boos  v.  Morgan,  130 
Ind.  306,  30  N.  B.  141.  Upon  this  latter  ap- 
peal several  of  the  propositions  relied  upon 
by  appellant  to  mamtaln  lils  action  were  de- 
cided adversely  to  him.  A  brief  summary 
of  the  facts  alleged  in  the  complaint  is  Lliat 
the  appellant  Is  the  owner  of  the  real  estate 
in  question  by  virtue  of  a  pwchase  from  one 
Lucas  in  1878;  that  in  1870  Milton  Hendrix 
recovered  a  Judgment  against  Lucas,  wbo 
was  then  the  owner,  of  the  land  In  dispute; 
that  the  Judgment  was  assigned  to  the  appel- 
lee; that  thereafter  the  latter  caused  an  ex- 
ecution to  be  issued  thereon,  and  several 
tracts  of  land  were  sold  thereunder,  at  sher- 
iff's sale,  to  the  appellee,  in  satisfaction  of 
the  Judgments,  and  that  the  attorneys  for 
him  receipted  for  the  purchase  money  for  the 
land  sold  at  said  sale;  that  no  return  was 
made  by  the  sheriff  of  the  sale  in  question; 
and  that  afterwards  the  appellee,  without  any 
other  disposition  of  the  property  levied  upon 
by  the  sheriff,  caused  that  ofBcer  to  levy  up- 
on and  sell  the  real  estate  in  dispute,  which 
appellee  purchased  at  said  sale,  and  received 
a  sheriff's  deed  therefor.  An  answer  to  the 
complaint  was  filed  in  three  jparagraphs,  the 
first  being  a  general  denial.  A  trial  upon 
the  issues  Jotaed  resulted  In  a' finding  in  fa- 
vor of  the  appellee,  and  over  appellant's  mo- 
tion for  a  new  trial,  based  alone  upon  the 
grounds  that  the  finding  of  the  court  was  c(m- 
trary  to  both  the  law  and  the  evidence,  and 
not  supported  by  sufficient  evidence.  Judg- 
ment was  rendered  against  the  appellant 

Two  errors  are  assigned:  (1)  That  the  court 
erred  in  overruling  the  demurrer  to  the  third 
paragraph  of  answer;  (2)  that  the  court  err- 
ed In  overruling  the  motion  for  a  nevr  trial. 

The  third  paragraph  of  the  answer  set  up 
facts  tending  to  negative  the  allegations  of 
tlM  complaint  that  tbe  judgment  upon,  which 


the  sherUTs  sale  In  'cdnttover^y  was  based 
had  be«i  satisfied  thereby,  and  this  conten- 
tion appears,  from  the  complaint  to  be  tbe 
real  gist  of  the  action.  The  paragraph  waB 
tn  the  nature  of  an  argumentative  denial  of 
the  material  matter  in  the  complaint  and  tbe 
facts  therein  averred  could  have  been  given 
in  evidence  undar  tbe  general  denial  which 
had  been  pleaded.  Nevertheless,  the  appellee 
bad  the  right  to  {dead  them  specially,  and 
therefore  the  court  did  not  err  in  overruling 
tbe  demurrer  to  tbe  third  paragraph  of  the  an- 
swer. Loeb  V.  Weis,  64  Ind.  285;  Stoddard 
y.  Johnson,  75  Ind.  20;  Strattan  v.  Elliott  83 
Ind.  425;  Leaiy  t.  Moran,  106  Ind.  560,  7  N. 
E.  238. 

C!onsideration  of  the  overruling  of  the  mo- 
tion for  a  new  trial  depends  upon  the  evi- 
dence being  all  in  the  record  by  the  bill  of  ex- 
ceptions. Appellee  contends  that  the  tran- 
script discloses  that  all  of  the  evidence  given 
upon  the  trial  is  not  Incorporated  into  tbe  bill 
of  exceptions.  The  bill  states  that:  "The 
plaintiff,  to. maintain  the  issues  on  his  behalf. 
Introduced  the  following  written  evidence. 
*  *  *  Plaintiff,  to  support  his  alie  of  the 
cause,  offered  and  read  In  evidence  the  follow- 
ing executions,  •  •  •  marked  •  •  • 
(here  insert),  and  also  offered  and  read  In 
evidence  copies  of  Judgments  of  the  Hunting- 
ton circtdt  court  together  with  notices  of  sale, 
and  the  return  of  the  sheriff  as  follows:  (H. 
I.)  All  copies  of  Judgments  introduced  in  otI- 
dence,  all  returns  of  the  sheriff  on  executimis, 
and  wliich  Judgments  are  as  follows;  (Cleric 
H.  I.)  And  the  plaintiff,  to  support  his  side 
of  the  case,  introduced  as  a  witness  Anthony 
Weber,  who  testified  as  follows."  At  this 
point  in  the  transcript  instead  of  tbe  evidence 
of  the  witness  named  being  set  out  a  number 
of  executions  and  other  documents  are  set 
forth.  As  there  is  nothing  to  show  or  indi- 
cate that  these  executions  and  documents  are 
the  identical  ones  introduced  in  evidence,  and 
which  the  clerk  was  directed  to  Insert  in  tbe 
bill,  the  question  as  to  this  fact  becomes  a 
matter  of  conjecture  only.  Again,  the  Judg- 
ments stated  to  have  been  given  In  evidence 
do  not  appear  Ui  the  bill  of  exceptions.  It  Is 
the  settled  law  of  this  state  that  when  It  Is 
attempted  to  Incorporate  a  paper  or  document 
into  a  bill  of  exceptions,  under  the  provisions 
of  the  Code,  by  means  <rf  the  words  "(here  in- 
sert)," the  Instrument  must  be  so  clearly  idm- 
tified  that  nothing  remains  for  the  clerk  to  do 
but  to  copy  It  Into  the  bill  at  the  place  indi- 
cated. It  must  be  so  described  or  designat- 
ed that  when  tbe  transcript  is  read,  it  can  be 
recognized  as  the  one  described  and  ordered 
to  be  Inserted.  This  scems  to  be  rendered 
necessary  to  avoid  imposition  upon  the  clerk 
through  mistake  or  design.  Railroad  Go.  v. 
Butler,  103  Ind.  81,  2  N.  B.  138;  EUiott  App. 
Proc.  J  818.  Again,  as  it  appears  from  the 
bill  of  exceptions  that  the  Judgments  recited 
to  have  been  given  in  evidence  are  omitted. 
It  follows  that  all  of  the  evidence  is  not  in 
the  record;  hence  we  cannot  consider  and  de- 
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termiae  any  qoentloa  whkb  dependa  fbr  Ita 
proi;>er  decision  upon  the  eridence  In  tbe 
catue.  >  OoUlns  ▼.  OoUliia,  100  Ind.  266,  and 
casea  diere  cited;  Jennings  v.  Dnrham,  101 
Ind.  891.  For  the  reaaona  atated  herein,  we 
are  precluded  from  reviewing  the  court's  ac- 
tion In  denying  the  motion  for  a  new  trial 
Judgment  affirmed. 


(146  Ind.  a) 

BIGHABD  et  aL  T.  CARRIB. 

(Supreme  Court  of  Indiana.     May  12,  1896.) 

Tax  &UA— Vauditt  ot  Frocixdiko*  —  Bcxdir 
OF  Pboo». 

B«T.  8t  1884,  i  8624,  maUnc  a  tax 
deed  prima  fade  eTidence  of  the  reguLa.rit7  of 
the  Bale  and  all  prior  proceedings,  and  of  a 
▼alid  title  in  the  grantee,  relieTee  the  grantee 
in  an  action  ot  ejectment  bj  him  as  sncn  gran- 
tee from  the  bwden  of  proTing  that,  at  the 
time  of  sale,  the  delinqoent  owner  had  no  per- 
sonal property  subject  to  sale  for  payment  of 
the  taxes. 

AK>eal  from  circuit  court,  Knox  county; 
W.  H.  De  Wolf,  Special  Judge. 

Action  of  ejectment  by  Thomas  Carrie 
against  Frances  Richard  and  others.  From 
a  judgment  foi-  plalntiS,  defendants  appeal 
Af&rmed* 

OuUop  ft  Kesslnger.  for  appeUaata.  Hen- 
17  8.  H»wth<KTi,  for  appellee. 

MA.CENBX,  0.  J.  This  suit  was  by  the 
appellee,  who  sought  the  ejectment  of  the 
appeUanta  from  lands  the  title  to  wlilch  he 
daiased  under  a  tax  sale  and  deed.  The. 
sale  waa  mad«  in  1886;  the  deed  was  made- 
in  1894;  and  the  trial  was  had  in  1885. 
T1>ere  la  but.  one  question  in  the  case:  Did 
the  burden  rest  upon  the  appellee  to  prove 
thfut,  at  the  time  of  tbe  eale,  the  delinquent 
owner  had  no  personal  property  subject  to 
sale  for  the  payment  of  the  taxes?  In  af- 
firming that  the  burden  so  rested  upon  the 
appellee,  the  appellants  cite  Barle  v.  Simons, 
94  Ind.  673,— involving  a  sale  under,  the  tax 
law  ffif  1872.  In  that  case  it  waa  held  that 
the  h^M-  ot  a  tax  deed  was  required  to  sup- 
port it  with  proof  that  the  delinquent  had  no 
personal  property  at  the  time  of  the  sale 
from  which  the  tax  might  be  collected.  Tills 
holding,  it  is  urged  by  counsel  for  tbe  appel- 
lee, waa  obiter  dictum.  The  argument  pro- 
ceeds upon  the  erroneous  assumption  that 
tlte  opinion  discloses  the  presence  of  evi- 
dence in  tliat  oase  proving  that  the  delin- 
quent held  personal  property  at  the  time  of 
the  sale.  The  evidence  was  of  his  having 
property  at  the  time  of  the  delinquency  only. 
But,  in  our  opinion,  the  overthrow  of  that 
case  la  not  essential  to  tbe  correctness  of  tlie 
lower  court's  holding  tliat  tbe  tax  deed 
should  stand  without  support  from  cuch  evi- 
dence. In  the  tax  law  of  1881  (Bev.  St. 
1881,  {  6480),  that  in  force  at  the  time  of  tbe 
sale  in  question  and  In  the  tax  law  of  1891 
(Bej.  St  1894^  1 8624),  that  in  force  when  tbe 


deed  In  qnestleB  urea  made,  aAd  when  tbe 
trial  of  tbia  case  was  bad.  It  was  provided 
that  '*Bach  deed  shall  be  prima  fade  evV 
dence  of  the  regularity  of  the  sale  of  the 
premises  described  in  the  deed,  and  of  the 
regularity  of  all  prior  proceedings,  and  prima 
facie  evidence  of  a  good  and  vaJId  title  In 
fee  simple  hi  the  grantee  of  said  deed."  No 
like  provision  was  found  In.  the  law  of  187a; 
and  its  effect  was  not  considered  in  Ekule  r. 
Simons,  snpiu.  Tbe  power  of  tbe  legislature 
to  so  enact  is  not  a  question  here;  nor  is  It 
suggested  that  the  language  above  quoted  la 
not  plain  and  ample  to  cover  the  question  in 
this  case.  Tbe  judgment  of  tbe  circuit  court 
la  afflrmedi 


(147  Ind.  74) 
STATE)  V.  BBIACH.* 
(Supreme  0>art  of  Indiana.     May  12,  1896.) 

CrIMIHAL     IiAW— TbIAI/— INDIOTMBKT— EMBBaZL»' 

Mairr  bt  Bankbb— Rbosivino  Osposit  Waait 

IKSOLVBN'^-CONBTKDOTIOK  OV  8TATDTB. 

1.  The  question  whether  an  indictment 
states  facts  constituting  an  offense  sliould  be 
presented  by  motion  to  quash  or  in. arrest,'  and 
not  by  motion  to  direct  a  verdict 

2.  Under  a  statate  making  it  an  offense  to 
do  an  act  "fraudulently,"  an  indictment  diar- 
ging  the  offense  in  the  laiignaxe  of  tbe  statute  ia 
sufficient,  without'  setting  out  the  facts  consti- 
tuting the  fraud. 

3.  The  provision  of  Rev.  Bt  1894,  f  2031, 
that  the  failure,  suspension,  or  involnntary  liq- 
uidation of  a  bank  or  banker  within  30  dsjrs 
after  receiviag  a  deposit  shall  be  prima  fade, 
evidence  of  an  intent  to  defraud  In  the  receipt 
of  such  deposit  is  not  anconstitntional,  as  de- 
priving accused  of  the  presumption  of  inn<^ 
cence. 

4.  Under  Rev.  SL  1894.  {  2031,  whidi 
makes  it  embezzlement  for  a  banker  to  receive 
a  deposit  when  insolvent  from  any  one  not  in- 
debted to  tbe  bank,  "whereby  tbe  deposit  so 
made  shall  be  lost  to  the  depositor,"  a  deposit  is 
lost  to  tbe  depositor  when,  by  reason  of  such 
insolvency,  it  cannot  be  repaid  on  demand. 

6.  The  indebtedness  of  a  depositor  to  the 
bank,  within  the  meaning  of  the  exception  in 
the  statute,  most  be  such  that  the  bank  iias  a 
legal  right  to  apply  the  de;posit  as  a  payment 
thereon,  snch  as  a  matnted  obligation,  so  that 
tbe  depositor  has  no  right  to  have  the  deposit 
repaid  on  demand,  and  it  is  not  lost  to  him  by 
the  bank's  Insolrcncy. 

'6.  In  a  prosecution  under  snch  statute,  a 
deed  of  assignment  made  by  defendant,  a  bank- 
er, nnder  tbe  ^general  assifrnment  law,  the  in- 
ventory, appraisement,  and  all  proceedings  had 
thereunder,  are  competent  evidence  on  the  ques- 
tion of  defendant's  insolvency. 

Appeal  from  circuit  court,  Parke  county; 
A.  F.  White,  Judge. 

John  S.  Beach  was  prosecuted  on  a  charge 
of  embezzlement,  and  a  verdict  of  acquittal 
was  rendered  by  direction  of  the  court.  The 
state  appeals.    Reversed. 

H.  Maxwell,  &  B.  Davis,  S.  D.  Puett,  L  N. 
Pierce,  M.  C.  Haipill,  and  Wm.  A.  Ketcham,, 
for .  the  State.  Lamb  &  Beasley,  Sam.  B. 
Hamlll,  and  McNutt  &.  McNutt,  for  iy>peUee. 

MONKS,  J.  Appellee  was  prosecuted  and 
acquitted  la  tbe  court  below  on  tbe  charge  at 
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embesdemoit  The  l^dictjuent  waa  btw^d  up- 
QU  section  2031,  Rev.  St.  18&1  (p.  395.  Acta 
1881),  wbich  is  aa  follows: 

"Section  1.  If  any  banker,  or  broker,  or  per- 
son orpersons  doing  a  banking  business,  or  any 
officer  of  any  banking  company,  or  incorporat- 
e)d  bank  doing  business  in  this  state,  shall 
fraudulently  receive  from  any  person  or  per- 
sons, firm,  company  or  corporation  or  from  any 
tigent  thereof,  not  Indited  to  said  banker, 
broker,  banking  company  or  Incorporated  bank 
any  money,  check,  draft,  bill  of  exchange, 
stocks,  bonds,  or  other  valuable  thing  which  is 
transferable  by  delivery,  when  at  the  time  of 
receiving  such  deposit,  said  banker,  broker, 
banking  comjmny  or  Incorproated  bank  is  In- 
solvent, whereby  tlia  deposit  so  made  shall 
be  lost  to  the  depositor,  said  banker,  broker  or 
ofllcer,  80  receiving  such  deposit,  shall  be 
deemed  guilty  [of]  embesslemeat,  and  upon 
conviction  thereof,  shall  be  fined  in  a,  sum 
double  the  amoimt  of  the  sum  so  embezzled 
and  fraudulently  taken,  and  Ift  addition  there- 
to may  be  imprisoned  in  the  state  prison  not 
less  than  one,  nor  more  than  three  years. 

"Sec.  2.  The  failure,  suspension  or  involun- 
tary liquidation  of  banker,  broker,  banking 
company  or  Incorporated  bank,  witliin  Uiirty 
days  from  and  after  the  time  of  receiving  such 
deposit,  shall  be  prima  facie  evidence  of  an 
Intent  to  defraud,  on  the  part  of  such  bank- 
er, broker  or  otHeei  of  such  banldng  company 
or  incorporated  bank." 

After  the  state  liad  Introduced  its  evidence, 
and  rested,  the  court,  on  motion' of  appellee, 
instructed  the  ixiry  to  return  a  verdict  of  not 
guilty,  to  which  instruction  the  state  except- 
ed, and  reserved  the  question.  This  is  the 
first  error  assigned.  It  Is  insisted  by  api>ellee 
that  neither  count  of  the  indictment  states  a 
public  ofFense,  and  that,  therefore,  it  was  prop- 
er for  the  court  to  instruct  the  Jury  to  find 
appellee  not  guilty.  The  question  of  whether 
an  indictment  states  fBcts  Constituting  a  pub- 
lic offense  should  be  presented  by  a  motion 
to  quash  or  a  motion  in  arrest.  In  tliis  man- 
ner only  can  the  rights  of  the  state  be  proper- 
ly protected.  If  a  verdict  Is  directed  by  the 
court  for  the  reason  that  the  Indictment  or 
information  does  not  state  a  public  offense, 
and  the  court  should  be  in  error,  the  rights  of 
the  state  are  gone,  and  the  defendant  goes 
free,  and  cannot  again  be  tried  for  the  ofCense 
charged.  There  is  no. tiardsh^  to  a  defendant 
in  requiring  him  to  present  the  questions  of 
the  sufficiency  of  the  charge  against  him  by 
motion  to  quash  or  a  motion  in  arrest,  so  that 
he  may  agahi  tie  Indicted  for  the  same  offense, 
and  such  should  be  the  practice  of  the  trial 
court  The  only  objection  pointed  out  to  the 
indictment  is  "tliat  It  charges  that  appellee 
unlawfully,  feloniously,  and  fraudulently  re- 
ceived from  John  Bruns  a  certain  deposit,  to 
wit,  forty-five  dollars,  etc.,  when  the  fact  con- 
stituting the  fraud  should  have  been  set  out." 
The  offense  charged  is  a  statutory  one,— that 
is,  created  and  defined  by  statute;-  and  in  such 
case  it  is  sufficient,  as  a  general  rule,  to  charge 


the  offense  in  the'  lansu»ge  of  the  statute,  a» 
was  done  in  this  case.  Rittec  v.  State,  111 
Ind.  324,  326,  12  N.  E.  501,  and  cas^  cited; 
Trout  V.  State,  111  Ind,'4»9,  502,  ITN.  E. 
lOOQ.  It  was  not  necessary,  therefore,  to  set 
out  ia  the  indictm^it  the  facts  constituting 
the  fraud,  but  it  was  sufficient  to  charge  the 
offense  in  the  language  of  the  statute,  or  la 
terms  substantially  equivalent  thereto. 

Counsel  for  appellee  say  "that  the  material 
allegations  in  each  count  of  the  indictliient 
are:  (1)  The  defendant  was  a  banker  and  per- 
son doing  a  banking  business.  (2)  That,  a» 
such  banker  and  person  doing  a  banking  busi- 
ness, the  defendant  unlawfully,  feloniously, 
and  fraudulently  received  from  John  Bruns 
a  certain  deposit,  to  wit,  forty-five  dollars.  Gi) 
At  the  time  of  receiving  the  deposit,  the  de- 
fendant was  Insolvent  (4)  At  the  time  of  re- 
ceiving the  deposit,  the  said  Jolm  Bruns  was 
not  indebted  to  said  defendant  (5)  That  said 
deposit  was  lost  to  said  John  Bruns."  Coun- 
sel, however,  insist,  even  if  the  Indictment  Is 
sufficient,  "that  there  was  no  proof  of  any  of 
the  foregoing  allegations,  except  the  first  and 
third,— in  other  words,  that  there  was  no  evi- 
dence upon  said  second,  fourtli,  and  fifth  alle- 
gations; that,  to  establish  the  allegation  that 
appellee  fraudulently  received  the  deposit 
from  John  Bruns,  there  must  be  evidence 
showing  a  design  on  the  part  of  appellee  to  get 
Bruns  to  deposit  the  money  by  a  trick,  artUce, 
or  some  representation." 

The  second  section  of  the  act  upon  which 
this  prosecution  is  based  expressly  provides 
that  the  failure,  suspension,  or  Involnntaiy 
liquidation  of  a  banker  within  30  days  after 
receiving  such  deposit  sliaU  be  prima  flicie 
evidence  of  intent  to  defraud  on  the  part  of 
such  banker.  It  was  established  by  the  evi- 
dence that  appellee  had  tailed  and  suspended 
within  30  days  after  the  deposit  was  made. 
Appellee  earnestly  contends  that  this  part  <tf 
the  act  is  unconstitutional;  that  it  deprives 
the  accused  of  the  b^efit  of  the  presumption 
of  innocence.  In  Voght  v.  State,  124  Ind.  3S8, 
24  N.  E.  680,  this  court  held  that  the  legis- 
lature had  the  power  to  enact  provisions  like 
the  one  now  in  question.  The  court  said:  "It 
has  often  been  held  that  the  legislature,  in  de- 
fining a  crime,  may  also  enact  that  proofs  of 
facts  which  are  universally  recognized  as  in- 
dicating guilt  shall  be  sufficient  prima  Cade 
evidence  of  the  commission  of  an  offense  de- 
fined by  statute.  For  example,  it  is  enacted 
in  section  1817,  Rev.  St  1881  (section  1888, 
Rev.  St  1884),  that  the  failure  of  a  pubUc  offi- 
cer to  account  for  and  pay  over  public  money 
which  has  come  into  his  hands  shall  be  prima 
facie  evidence  of  the  embezzlement  thereof; 
and  other  statutes  declare  what  shall  be 
deemed  sufficient  evidence  in  cases  of  rape,  se- 
duction, i"eceiving  stolen  goods,  obstructing 
highways,  and  the  like." 

We  think  It  clear  that  the  legislature  has 
the  power  to  prescribe  rules  of  evidence  and 
methods  of  proof.  A  law  which  would  in  ef- 
fect  exclude  the  evidence  of  a  party,  and 
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thereby  deny  b!m  the  right  to  be  beard,  would 
depri^re  him  of  dile  process  of  law.  A  law 
which  provides  that  certain  facts  are  conclu- 
sive proof  of  guilt  would  be  unconstitatlonal, 
as  also  would  one  which  makes  an  act  prima 
facie  evidence  of  crime  which  has  no  rela- 
tion to  a  criminal  act,  and  no  tendency  what- 
ever to  establish  a  criminal  act  If,  however, 
the  legislature,  in  prescribing  the  rules  of 
evidence  In  any  class  of  cases,  leaves  a  party 
a  fair  opportunity  to  establish  his  case  or 
defease,  and  give  in  evidence  to  the  court  or 
Jury  all  the  facts  legitimately  bearing  on  the 
issues  In  the  cause  to  be  considered  and 
weighed  by  the  tribunal  trying  the  same,  such 
acts  of  the  l^lslature  are  not  nnconstltutlon- 
aX.  ■  It  has  repeatedly  been  held  that  the  leg- 
islature has  the  right  to  declare  wbat  shall 
be  prestmiptive  or  prima  fade  evidence  of 
any  fact  Voght  v.  State,  supra;  Morgan  v. 
State,  117  ind.  589,  19  N.  E.  154:  Richard  v. 
Carrie  (this  term)  43  N.  E.  949;  State  v. 
Sattley  (Mo.  Sup.)  33  S.  W.  41;  State  v. 
Buck,  120  Mo.  479,  25  S.  W.  573;  State  v. 
Klngsley,  108  Mo.  135,  18  S.  W.  904;  Ess 
▼.  Booton,  64  Mo.  105;  Heman  v.  Wolff,  33 
Mo.  App.  200;  Adklns  v.  Railroad  (3o.,  36  Mo. 
App.  652;  Hand  v.  Ballon,  12  N.  Y.  543; 
Howard  v.  Moot  64  N.  T.  262;  Com.  v.  Wil- 
liams, 6  Gray,  11;  0)m.  v.  Rowe,  14  Gray, 
47;  Com.  V.  Wallace,  7  Gray,  222;  Holmes  v. 
Hnnt  122  Mass.  505;  State  v.  Hurley,  54 
Me.  562;  Board  v.  Merchant  103  N.  Y.  143, 
8  N.  E.  484;  People  v.  Cannon,  139  N.  Y.  32, 
34  N.  B.  759;  Delaplaine  v.  (3ook,  7  Wis.  44; 
Allen  V.  Armstrong,  16  Iowa,  508;  Wright  v. 
Dunham,  13  Mich.  414;  Gage  v.  Caraher,  125 
111.  447,  17  N.  E.  777;  Railroad  Co.  v.  Jones, 
149  in.  361,  37  N.  B.  247;  Robertson  v.  Peo- 
ple, 20  Ck>lo.  279,  38  Pac.  326;  Black,  Intox. 
Llq.  S  60;  2  Rice,  Bv.  §S  807.  808;  3  Bice,  Ev. 
{  277;  Whart  Cr.  Bv.  i  715a.  In  People  v. 
Cannon,  supra,  the  court,  on  page  42,  139  N. 
Y.,  and  page  759,  34  N.  B.,  said:  "The  power 
to  enact  such  a  provision  as  that  under  discus- 
sion is  founded  upon  the  Jurisdiction  of  the 
legislature  over  rules  of  evidence  in  both  civil 
and  criminal  cases.  This  court  has  recently 
had  the  question  before  It  Board  v.  Mer- 
chant 103  N.  Y.  143,  8  N.  E.  484.  The  act  in 
that  case  provided  that  whenever  any  per- 
son was  seen  to  drink  in  a  shc^,  etc.,  spiritu- 
ous Hquore,  which  were  forbidden  to  be  drunk 
therein,  it  would  be  prima  facie  evidence  that 
such  liquors  were  sold  by  the  occupant  of 
the  premises  or  his  agent  with  Intent  that  the 
same  should  be  drunk  therein.  The  defend- 
ant was  an  occupant  of  premises  where  liquor 
could  not  be  legally  sold,  to  be  drunk  there, 
and  was  prosecuteid  for  selling  the  same  in 
violation  of  the  act.  The  only  evidence  of  a 
sale  by  the  accused  occupant  was  the  fact 
that  a  person  was  seen  to  drink  liquor  upon 
the  premises,  and  a  conviction  was  asked  for, 
under  the  provisions  of  the  act  quoted.  The 
defendant  was  convicted,  and  his  counsel  urg- 
ed that  the  act  was  unconstitutional,  on  the 


ground  that  It  violated  the  constitutional 
guaranties  of  due  process  of  law  and  trial  by 
Jury.  It  was  held  that  the  claim  was  un- 
founded, and  that  the  general  power  of  the 
legislature  to  prescribe  the  rules  of  evidence 
and  methods  of  proof  was  undoubted,  and  had 
not  been  illegally  exercised  In  that  case." 
In  State  v.  Buck,  supra,  it  was  held,  after  a 
full  review  of  the  authorities,  that  a  section 
of  the  statute  of  that  state  which  makes  It 
a  criminal  offense  for  an  officer  of  a  bank  to 
receive  a  deposit  knowing  the  bank  to  be  in- 
solvent and  providing  that  the  subsequent 
failure  of  the  bank  shall  be  prima  facie  evi- 
dence of  such  knowledge,  is  not  in  violation  of 
a  constitutional  provision  that  the  right  of 
trial  by  jury  shall  remain  Inviolate.  In  State 
V.  Klngsley,  supra,  it  was  held  that  section 
1  of  the  act  of  1891  (Laws  1891,  p.  159), 
which  provides  that  every  person  who  shall 
obtain  board  or  lodging  by  means  of  any  trick 
or  deception,  false  or  fraudulent  representa- 
tion, and  shall  fall  or  refuse  to  pay  therefor, 
shall  be  held  to  have  obtained  the  same  with 
Intent  to  cheat  and  defraud,  and  shall  be 
deemed  guilty  of  a  misdemeanor,  la  not  in 
conflict  with  the  constitution  of  the  state,  up- 
on the  ground  that  it  denies  to  the  accused 
a  trial  by  jury;  that  under  the  act  it  is  left 
to  the  triors  of  facts  to  determine  whether 
the  board  was  obtained  by  means  of  false 
or  fraudulent  representations,  and  not  paid 
for;  and  that  the  legislature  had  the  power 
to  declare  these  facts  when  proved  to  consti- 
tute evidence  of  an  intent,  to  cheat  and  de- 
fraud. The  supreme  court  of  Illinois,  In  con- 
sidering this  question,  under  a  law  of  that 
state  which  is  substantially  the  same  as  the 
act  now  In  question,  in  Meadowcroft  v.  People 
(111.  Sup.)  —  N.  B.  — ,^  said:  "If  one  Is  a 
banker  or  person  doing  a  banking  business, 
and  receives  on  deposit  the  money  of  his  cus- 
tomer. It  Is  to  be  presumed  that  he  knows,  at 
the  time  of  receiving  such  deposit,  whether  or 
not  he  is  solvent  At  all  events,  as  he  holds 
himself  out  to  the  public  and  to  his  customers 
as  being  possessed  of  money  and  capital,  and 
therefore  to  be  safely  trusted,  it  Is  his  duty 
to  know,  and  he  is  under  all  ordinary  circum- 
stances bound  to  know,  that  he  Is  solvent; 
and  it  Is  criminal  negligence  for  him  not  to 
know  of  his  insolvency.  •  •  •  When  a 
banker  fails  In  business  within  thirty  days 
after  he  has  received  a  deposit  from  his  cus- 
tomer, it  cannot  fairly  be  said  that  the  fact 
of  such  failure  does  not  tend  to  show  that  he 
was  insolvent  when  he  received  the  deposit; 
and  since,  if  he  was  then  Insolvent  he  Is  pre- 
sumed to  have  known  of  such  Insolvency  at 
tliat  time,  and  It  Is  criminal  negligence  for 
him  not  then  to  have  known  of  it,  the  infer- 
ence that,  when  he  received  such  deposit  it 
was  with  a  fraudulent  intent  on  his  part  is 
not  80  purely  arbitrary,  unreasonable,  unnat- 
ural, or  extraordinary  as  would  justify  the 
courts  In  saying  that  such  failure  within  thli^ 
ty  days    had  no  fair    relation    to  or    con 


1  Upinion  withheld  from  publication  pending  rehearing. 
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aectlon  wltb  tbe  existence  of  a  fraudulent 
intent  at  the  time  of  tlie  deposit,  and  that, 
therefore,  the  act  of  tbe  legislature  is  un- 
constitutional, null  and  void."  The  statute 
enables  the  state  to  make  a  prima  facie 
case  by  proof  of  the  deposit,  and  the  insol- 
vency of  the  hapk,  and  its  failure  within  30 
days,  and  that  the  depositor  was  not  Indebt- 
ed to  tbe  banl£  -wbea  tbe  deposit  was  made. 
The  burden  of  proof  Is  not  changed.  The 
party  connected  with  a  bank  as  owner  or  offi- 
cer has  ample  opportunity  to  make  his  de- 
fense. He  can  be  a  witness  on  his  own  be- 
half. If  the  bank  has  been  robbed  since  the 
deposit,  or  a  sudden  or  unexpected  failure  of 
its  correspondents  after  the  deposit  was 
made  have  brought  about  Its  insolvency  and 
failure,  such  and  other  matters  of  like  char- 
acter are  easy  of  explanation;  and,  upon 
the  whole  evidence,  the  burden  Is  upon 
tbe  prosecution  to  establish  his  guilt  be- 
yond a  reasonable  doubt  In  Baker  v.  State, 
54  Wis.  368,  12  N.  W.  12,  the  court  said: 
"The  manifest  object  of  tbe  statute  In  ques- 
tion was  to  suppress  the  business. of  bank- 
ing or  brokerage  by  any  insolvent  person, 
company,  or  corporation.  It  therefore  in- 
flicts punishment  upon  persons  so  engaged 
knowing  the  fact.  •  *  •  A  bank  implies 
capital,  and  capital  invites  confidence.  A 
man  holding  himself  out  as  a  banker  •  •  • 
thereby  gives  public  proclamation  that  he 
has  money  and  property  readily  convertible 
into  money  in  bis  iwssesslon,  and  subject  to 
bis  control,  an^  for  that  reason  he  may  be 
safely  trusted.  It  requires  no  argument  to 
show  that  such  assurance  is  most  Inviting  and 
influential  with  the  mass  of  tbe  people,  es- 
pecially wltb  those  unacquainted  with  the 
history  and  character  of  the  man.  With 
them  the  banker  •  •  •  is  Intrusted  with 
the  money  merely  because  he  is  a  banker, 
•  •  •  and  hence  supposed  to  have  sur- 
plus capital  as  a  guaranty  of  his  agreement 
and  his  integrity. '  For  an  insolvent  banking 
company  or  corporation  to  continue  the  busi- 
ness of  banking  is  to  hold  out  assurances  .of 
responsibility  and  surplus  capital  when  none 
exist  To  do  so  knowingly  is  to  secure  the 
confidence,  and  hence  obtain  the  money,  of 
tbe  ignorant  and  unwary,  ^y  implied  decep- 
tion." 

Tbe  next  contention  is  as  to  whether  there 
was  any  evidence  that  said  deposit  was  lost 
to  said  John  Bruns.  We  think  it  Is  clear 
that  when  money  deposited  with  a  banker 
is  not  paid  as  required  by  tbe  Implied  con- 
tract between  the  banker  and  depositor,  on 
account  of  the  Insolvency  of  the  banker 
when  the  deposit  was  made,  then  the  money 
Is  lost  to  the  depositor,  within  the  meaning 
of  tlie  statute.  But  appellee  contends  that  it 
cannot  be  known  whether  the  money  is  lost 
to  the  depositor  in  this  case  until  the  volun- 
tary assignment  made  by  him,  which  is  now 
in  the  hands  of  the  court,  is  settled.  If  such 
Is  a  proper  construction  of  this  lajw,  it  could 
with  as  much  reason  be  urged  that  it  cannot 


be  known  what  will  be  lost  to  the  depositor 
until  the  death  of  appellee  and  bis  estate  is 
finally  settled. 

The  supreme  court  of  Illinois,  bi  Meadow- 
croft  V.  People,  supra,  has  fully  answered 
appellee's  contention.  The  court  said:  "The 
words  of  the  statute  are,  'whereby  tbe  de- 
posit so  made  shall  be  lost  to  the  depositor.' 
When  lost?  At  the  time  the  deposit  is  re- 
ceived by  the  insolvent  banlier?  Or  Is  It 
when,  upon  final  settlement  of  the  insolvent 
estate,  the  exact  amount  that  will  not  be  re- 
paid by  the  dividends  declared  is  definitely  as- 
certained? Or  if  after  the  death  of  the 
bankers  and  the  final  settlements  of  the  tes- 
tate or  Intestate  estates  left  by  them,  and 
when,  for  the  first  time,  it  can  be  known 
Just  how  much,  if  any,  of  the  deposit  is  so 
absolutely  lost  to  the  depositor  as  that  it 
will  never  be  returned  to  him?  And  then, 
again,  the  language  is,  'whereby  the  depotdt 
80  made  shall  be  lost'  That  language  seems 
to  imply  the  whole  amount  of  the  deposit. 
If  less  than  the  whole  was  in  legislative  con- 
templation, then  it  is  reasonably  to  be  pre- 
sumed that  the  statute  would  have  said  the 
deposit  or  any  part  of  it'  Let  us  look  at  the 
context  The  section  provides  that  if  any 
banker  shall  receive  any  money  when,  at  the 
time  of  receiving  such  deposit  said  banker 
is  insolvent  'whereby  the  deposit  so  made 
shall  be  lost  to  the  depositor,'  said  banker 
'so  receiving  said  deposit'  shall  be  deemed 
guilty  of  embeszlement,  and,  upon  conviction 
thereof,  shall  be  fined  'in  a  .sum  double  the 
amount  of  the  sum  so  embezzled  and  fraudu- 
lently taken.'  When  Is  the  sum  'fraudulently 
taken'?  Manifestly,  at  the  time  that  tbe 
banker,  being  insolvent  fraudulently  re- 
ceives the  money  of  the  depositor.  And  what 
is  'fraudulently  taken'  by  the  banker?  Plain- 
ly, the  money  received  on  deposit  is  'the  som 
fraudulently  taken.'  A  specified  sum  is 
taken'  by  the  banker,  and  under  circum- 
stances that  makes  buch  taking  fraudulent, 
and  the  fine  imposed  as  a  part  of  the  penalty 
Is  to  be  In  a  sum  doable  the  amount  of  the 
sum  'taken.'  The  statute  evidently  has  ref- 
erence to  the  total  amount  of  the  deposit, 
and  not  merely  to  ,a  part  of  the  sum  deposit- 
ed. When  a  deposit  of  money  Is  made,  the 
banker.  In  contemplation  of  law,  has  money 
on  hand  to  the  full  amount  of  the  sum  de- 
posited, ready  to  deliver  when  called  for; 
and  his  contract  with  tbe  depositor  is  to  re- 
fund that  same  amount  on  demand.  When 
it  is  not  paid  back  on  demand,  as  contem- 
plated by  the  agreement  between  the  banker 
and  the  depositor,  and  this  because  of  the 
insolvency  of  the  banker  and  his  consequent 
inability  to  refund  the  amount  of  the  sum 
deposited,  then,  within  the  true  intent  axid 
meaning  of  this  statute,  which  is  entitled 
'An  act  for  the  protection  of  bank  deposi- 
tors,' the  deposit  so  made,'  or,  in  other 
words  of  the  statute,  the  sum  fraudulently 
taken,'  Is  lost  to  the  depositor.'  The  crime 
created  by  the  statute  is  consummated  wh&a 
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the  Insolvent  banker  fraudulently  receives 
the  deposit,  for  the  statnte  declares  that  such 
banker  so  receiving  such  deposit  shall  be 
deemed  guilty  of  the  embezzlement  of  the 
sum  so  fraudulently  taken.  This  view  car- 
ries Into  effect  the  legislative  Intention,  and 
gives  force  and  vitality  to  a  wholesome  and 
remedial  statute.  And  this  construction  does 
not,  as  is  suggested,  leave  the  dauae  "where- 
by the  deposit  so  made  shall  be  lost  to  the 
depositor'  without  any  meaning  or  Import 
whatever.  The  statute  without  that  clause 
would  be  open  to  the  construction  that  a 
banker  who  has  never  suspended  business, 
and  has  continuously  paid  all  authorized 
checks  drawn  upon  him,  and  has  even 
promptly  paid  out  upon  checks  the  fuU 
amount  of  the  deposit  made  by  the  prose- 
cuting witness,  was  within  the  penalties  of 
the  statute.  If  only  it  were  made  to  appear 
that,  at  the  particular  time  the  deposit  of 
such  prosecuting  witness  was  made,  he  (the 
banker)  was  Insolvent;  and  the  insertlMi  of 
said  clause  affirmatively  excludes  him  from 
the  purview  of  the  statute.  Nor  is  the  mean- 
ing we  have  placed  upon  the  word  'lost' 
unauthorized,  for  the  role  is  that,  In  con- 
struing a  statute,  the  court  is  not  restricted 
to  the  primary  meaning  of  a  word  used, 
where,  from  a  consideration  of  the  whole 
and  every  part  of  the  statute,  it  is  plain  tliat 
the  word  is  used  in  a  different  sense.  City 
of  Springfield  v.  Green,  120  HI.  260,  11  N.  E. 
26L  The  failure,  su8i>ension,  or  involuntary 
liquidation  of  the  banker,  by  means  of  in- 
solvency, shortly  after  the  receipt  of  the 
deposit,  relates  back  to  the  fraudulent  tak- 
ing, and  shows  that  the  deirasit  was  at  that 
time  lost  to  the  depositor.'  On  the  other 
hand,  to  construe  the  statute  as  meaning 
that  there  can  be  no  conviction  until  it  can 
be  clearly  and  definitely  ascertained  what 
the  exact  amount  is  that  can  never  be  recov- 
ered, and  is  permanently  and  absolutely  lost, 
would  utterly  defeat  the  object  of  the  stat- 
ute. It  would  seem  that  such  amount  can 
never  be  so  ascertained  until  after  the  death 
of  the  banker  and  the  final  settlement  of  his 
estate  by  his  administrator.  And,  even  If  it 
should  be  held  that  wliat  the  statute  con- 
templates Is  the  ascertainment  of  the  amount 
of  the  deficit  after  the  distribution  of  the 
proceeds  of  the  property  that  the  banker 
owned  at  the  time  of  Iiis  suspension  of  busi- 
ness, yet  it  can  readily  be  seen  that  usually— 
In  fact,  almost  always— many  years  would 
pass  before  final  settlement  of  that  estate 
would  be  made;  and  In  the  meantime  the 
statute  of  limitations  would  frequently  bar 
any  prosecution  for  the  offense  committed. 
And  it  is  to  lie  borne  in  mind  tliat  It  is  im- 
portant the  exact  amount  of  the  deposit 
shall  be  definitely  ascertained,  for  the  stat- 
ute expressly  provides  that  the  fine  imposed 
in  case  of  conviction  shall  be  a  sum  double 
the  amount  of  the  sum  so  embezzled  and 
fraudulently  taken.  There  is  authority  as 
well  as  reason  to  sustain  the  conclusions  we 


have  reached  in  regard  to  the  meaning  of 
this  statute.  In  Queenan  v.  Palmer,  117  lU. 
618,  7  N.  E.  613,  the  words  of  tbe  statute 
were,  'make  good  all  losses  to  depositors  or 
others.'  This  court  there  said:  "What  Is 
meant  by  the  term  "losses"  as  used  in  the 
statute?  It  would  seem  from  the  argument 
that  defendants  would  restrict  the  meaning 
of  the  term  "losses"  to  signify  only  the  dif- 
ference between  the  depositor's  claim  and 
what  he  might  have  realized  by  an  action  of 
bill  against  the  Insolvent  bank.  •  •  • 
It  cannot  be  that  the  term  "losses"  was  used 
in  this  connection  in  that  restricted  sense  as 
to  mean  tliat  wlilch  can  never  be  recovered. 
Otherwise,  there  might  be  no  such  thing  as 
any  "losses"  to  the  depositors  hi  this  case, 
for  there  might  exist  a  remedy  against  the 
bank  for  one  portion,  and  against  the  stock- 
holders for  the  residue,  and  what  would 
there  be  left  for  the  term  to  attach  to?  Ob- 
viously, the  term  "losses"  was  used  in  a 
more  general  sense,  and  one  usually  attached 
to  it  by  common  understanding.  In  its  most 
general  sense,  the  word  "loss"  means  any 
deprivation.  In  some  instances  it  may  mean 
that  which  can  never  be  recovered,  and  in 
others  that  which  is  simply  withheld  or  that 
of  wlilch  a  party  is  dispossessed.  •  •  • 
The  suspension  of  the  bank  by  reason  of  in- 
solvency was  an  absolute  refusal  to  repay 
the  depositors  to  the  owners,  and  operated 
as  a  deprivation,— a  withholding  of  the  sum 
from  the  depositors,— and  that  is  a  "loss," 
In  the  ordinary  acceptance  of  that  word.  A 
portion  of  the  value  of  such  deposits,  or  all, 
might  ultimately  be  recovered  from  either 
the  banker  or  the  stockholder,  but  the  de- 
posits are  lost  to  the  owner.  After  the  sus- 
pension of  the  bank,  nothing  remained  of 
his  deposits  but  the  obligation  of  the  bank 
or  the  stocicholders  to  pay  the  value.  That 
obligation  might  or  might  not  be  of  value 
to  him,  depending  on  the  fact  of  the  solvency 
or  insolvency  of  both  the  corporation  and  tbe 
stockholders.  At  all  events,  the  funds  have 
been  wasted  by  tbe  corporation  becoming 
partially  or  totally  insolvent,  and  that  is  a 
"loss"  to  the  depositor,  in  the  sense  in  wlilch 
that  term  is  used  In  the  statute,  and  his  right 
to  proceed  against  the  stockholders  arises  at 
once.  Any  other  definition  of  this  word 
"losses"  would  be  Inconsistent  with  the  con- 
text, and  would  afford  no  adequate  security 
to  the  depositors  or  others  dealing  with  the 
bank.' " 

It  follows  that  it  was  sufficient,  to  establish 
the  allegation  that  the  deposit  was  "lost" 
to  the  depositor,  to  prove  that  the  deposit 
was  made,  and  that,  when  made,  the  appel- 
lee bank  was  Insolvent,  and  that  the  same 
was  not  repaid  by  reason  of  such  insolvency. 
These  facts  were  established  by  the  evidence 
In  this  cause. 

It  Is  next  urged  ttiat  the  evidence  shows 
Uiat  Bruns,  the  depositor,  was  Indebted  to 
the  bank.  Tbe  evidence  shows  tliat  Bruna 
held  a  certificate  of  deposit  issued  to  him  by 
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«.ppeUe«  March  16,  1893,  for  $1,500,  payabla 
8lx  months  after  date,  with  4  per  cent.  Inter- 
est; that  In  June,  1803,  Bruns  desired  to 
Withdraw  $500  of  the  ?1,500  evidenced  by  the 
certlflcate  of  d^jwsit;  that  appellee  refused 
to  permit  him  to  do  so,  tmlees  he  would  lose 
the  Interest  that  had  accumulated  upon  the 
certificate.  They  finally  agreed  that  appel- 
lant would  let  Bruns  have  $oOO,  and  he  was 
to  execute  a  note  to  appellant  therefor,  to 
fall  due  Just  after  the  certlflcate  of  deposit, 
and  to  be  paid  out  of  the  $1,500  evidenced  by 
the  certlflcate.  Afterwards  Bruns  deposited 
money  in  the  appellee's  bank  from  time  to 
time,  until  the  10th  of  August,  1893,  when  he 
deposited  |45,  which  is  the  deposit  upon 
which  this  prosecution  Is  predicated.  The 
|45  deposited  on  August  10th,  with  what 
Brans  had  deposited  before  that  time  and 
after  he  executed  the  $500  note,  amounted 
to  $838.18.  Did  this  constitute  an  Indebted- 
ness of  Bruns  to  appellee,  within  the  mean- 
ing of  the  statute?  It  clearly  appears  that 
the  general  deposit,  not  including  the  $45, 
was  more  tlian  enough  to  pay  the  $500  note 
held  by  appellee  on  Bruns;  and  that,  after 
deducting  the  note  from  the  total  amount 
appellant  owed  Brans,  the  balance  in  Bruns' 
favor  was  over  $1,800,  not  Including  the  $45 
deposited  Augost  10.  1893.  Much  evidence 
was  admitted  upon  this  issue  which  was  im- 
material. 

The  role  Is  well  settled  that  a  banic  has  the 
right  to  apply  the  deposits  of  any  depositor 
to  the  payment  of  any  matured  debt  of  the 
depositor  to  the  banlc.  Lamb  v.  Morris,  118 
Ind.  179,  20  N.  B.  746,  and  cases  cited;  Bank 
T.  Acoam,  125  Ind.  584,  25  N.  B.  713;  Bank 
V.  Hill,  76  Ind.  223;  Morse,  Banks,  {  324. 
This  role  results  from  the  right  of  set-off 
which  exists  between  persons  occupying  the 
relation  of  debtor  and  creditor.  The  right 
of  a  bank,  therefore,  to  so  apply  deposits, 
does  not  exist  as  a  general  rule  In  any  case 
where  the  bank  could  not  successfully  inter- 
pose the  indebtedness  of  the  d^ositor  to 
the  bank  as  a  set-ofF  in  an  action  by  the  de- 
positor to  recover  the  iMlanoe  on  deposit  due 
blm.  Lamb  v.  Morris,  supra,  and  cases  cit- 
ed on  page  182,  118  Ind.,  and  page  747,  20  N. 
B.;  1  Morse,  Banks,  (  326.  It  follows  that 
the  right  of  the  bank  to  so  apply  deposits 
does  not  obtain  unless  the  indebtedness  has 
matured.  Bank  v.  Armstrong,  4  Dev.  519; 
Giles  V.  Perkins,  9  Bast,  12;  Jordan  v.  Bank, 
74  N.  Y.  473;  Bank  v.  Kltzlnger,  20  ni.  App. 
29;  Bank  v.  Proctor,  98  Ul.  558;  Z^e  v. 
Institution,  4  Mo.  App.  401;  1  Morse,  Banks, 
I  329;  2  Am.  &  Bng.  Bnc.  Law,  99,  and  note. 

In  this  case,  therefore,  appellee  bad  no 
right  to  apply  the  deposit  of  $45  in  question, 
or  any  part  of  the  general  deposit,  to  the 
payment  of  the  $500  note,  or  any  part  there- 
of, for  the  reason  ttiat  the  same  did  not  ma- 
tove  until  In  Septemt>er,  1893.  If  Bnms,  the 
depositor,  had  t>een  indebted  to  the  appellee, 
a  banker.  In  any  sum  equal  to  or  in  excess 
«f  the  d^KWlt,  and  the  same  bad  been  due 


and  payaUe  when  the  deposit  was  made,  the 
deposit  could  have  been  applied  in  payment 
of  such  indebtedness,  and  Brans  wonld  have 
been  Indebted  to  api>ellee,  within  the  mean- 
ing of  the  statute,  when  the  deposit  was 
made,  in  such  case  the  deposit  would  not 
be  lost,  but,  in  the  case  at  bar,  the  $15  de- 
posited by  Bruns  was,  as  we  have  seen,  lost 
to  him,  within  the  meaning  of  the  statate, 
because  he  was  deprived'  of  the  use  thereof. 
Appellee  bad  no  right  to  amily  the  sum  de- 
posited, or  any  part  thereof,  on  the  $500  note 
held  by  him.  The  depositor  was  entitled  to 
the  use  of  the  amount  deposited  on  demand. 
The  meaning  of  the  word  "lost,"  in  the  stat- 
ute, clearly  indicates  that  the  Indebtedness 
of  the  depositor  to  the  bank  or  banker  most 
be  such  that  the  bank  has  the  legal  right  to 
apply  the  deposit  as  a  payment  thereo<n,  be- 
cause in  all  other  cases  It  would  deprive  tbe 
depositor  of  the  use  of  the  money  deposited, 
which  in  auch  case  It  would  not  In  muA. 
case,  if  the  bank  or  banker  bad  not  Called, 
the  depositor  would  not  be  entitled  to  de- 
mand and  receive  the  money  deposited,  for 
tbe  reason  that  the  bank  or  banker  had  • 
lien  thereon  to  secure  a  matured  indebted- 
ness, and  could  apply  it  as  a  paymeuit  there- 
on. Bat,  if  appellee  bad  not  failed,  he  was 
bound  to  pay  Bruns'  check  for  the  $45  and 
all  other  money  on  general  deposiu  When, 
therefore,  appellee,  on  account  of  his  insol- 
vency and  failure,  did  not  pay  the  deposit  of 
$45,  he  deprived  Bruns  of  the  use  thereof, 
and  it  was  lost  to  him,  within  tbe  meaning 
of  the  statute.  If  lost  to  Brans,  within  the 
meaning  of  the  statute,  then  he  was  not  in- 
debted to  appellee,  within  the  meaning  there- 
of; for  it  Is  only  when  the  same  Is  not  lost  to 
the  depositor,  within  the  meaning  of  tbe 
statute,  because  applied  as  a  payment  on  his 
matured  indebtedness,  that  he  is  indebted  to 
tlie  bank  or  banker,  within  the  meaning 
thereof.  It  was  not  the  intent  of  the  legis- 
lature to  jnake  It  a  crime  for  an  Iceolvent 
bonk  or  banker  to  receive  a  deiKMit  from  one 
who  was  Indebted  to  such  bank  or  banker 
to  the  extent  such  Indebtedness  was  due  and 
payable,  for  the  reason  that  such  deposit 
could  be  rightfully  applied  by  the  bank  or 
banker  as  a  payment  oin  such  indebtedness, 
and  for  the  further  reason  that  the  depositor 
was  not  entitled  to  demand  and  receive  socb 
deposit  from  the  bank.  The  law  was  In- 
tended to  protect  from  Its  penalties  the  per- 
sona and  corporations  named  in  the  act, 
though  insolvent,  when  they  received  the  de- 
posit as  a  payment  of  an  indebtedness,  or  in 
a  way  that  tiie  same  could  be  rightfully  ap- 
plied as  a  payment  of  any  Indebtedness  doe 
the  Itank  from  the  depositor.  In  a  number 
of  states  the  laws  upon  this  subject  make  no 
such  exceptions,  but  the  courts  In  some  or 
Such  states  liave  made  sulistautially  the 
same  exception  which  the  act  itself  makes 
in  this  state. 

It  follows  from  what  we  have  said  that 
the  court  erred  in  Instructing  the  jury  to  re- 
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tarn  a  verdict  of  not  guilty.  The  qaestlon 
of  tbe  guilt  or  Innooence  of  appellee  should 
have  been  submitted  to  the  jury,  under  prop- 
er instructions. 

On  August  12,  1883,  tbe  second  day  after 
tbe  deposit  was  made,  appellee,  before  9 
o'clock  a.  m.,  made  an  assignment  of  all  his 
property  to  a  trustee  for  tbe  benefit  of  an 
his  credltow,  under  the  provisions  of  the 
lavrs  of  this  state  on  that  subject  After 
such  assignment  made,  tbe  property,  Its  sale, 
the  coUectloD  and  compounding  of  rights  and 
credits  due  tbe  assignor,  the  allowance  and 
payment  of  claims  against  tbe  assignor,  and 
tbe  reports  and  discharge  of  the  trustee, 
were  under  the  control  and  subject  to  the 
order  of  tbe  circuit  court  Rev.  St.  1884,  tS 
2899.  2920  (Rev.  St  1881,  H  2662,  2683).  By 
virtue  of  a  deed  of  assignment  made  by  an 
asaignor  under  the  foregoing  sections,  all  the 
property  of  the  assignor  becomes  subject  to 
the  trust,  whether  described  In  tbe  deed  and 
schedule  or  not  Hasseld  v.  Seyfort,  105 
Ind.  684.  5  N.  E.  675,  and  cases  cited.  After 
the  assignor  has,  by  bis  deed  of  assignment 
to  a  trustee  for  the  benefit  of  all  bis  cred- 
itors, under  the  statute,  given  tbe  court  Juris- 
diction, the  proceeding  is  one  In  rem,  by 
which  he  u  bound  untfl  the  same  is  dis- 
posed of  by  final  settlement  and  discharge 
of  the  trustee,  and  the  surplus,  if  any,  is  re- 
turned to  him.  He  has  the  right,  at  all 
times  during  the  pendency  of  the  assign- 
ment in  court,  to  object  to  the  action  of  the 
trustee,  and  ask  the  court,  In  its  discretion, 
to  direct  the  trustee  as  to  his  conduct  In 
the  settlement  of  such  trust  He  Is  bound 
by  the  proceedings,  orders,  and  Judgments 
of  the  court  having  Jurisdiction  thereof,  until 
the  same  are  set  aside  or  vacated. 

The  deed  of  assignment  and  schedule  filed 
therewith,  and  tbe  affidavit  of  the  assignor 
annexed  thereto,  that  tbe  same  contained  a 
statement  of  all  his  property,  the  inventory, 
the  reports  of  all  sales  of  property,  and  the 
orders  of  tbe  court  confirming  the  same,  if 
any,  the  report  of  the  trustee,  sliowing  the 
receipts  and  expenditures  and  claims  allow- 
ed, and  the  order  of  tbe  court  thereon,  and 
tbe  orders  of  the  court  authorizing  the  trus- 
tee to  compound  or  compromise  any  claim 
brionging  to  the  assignor,  are  all  competent 
evldrace  on  behalf  of  the  state  upon  the  is- 
sue of  the  insolvency  of  appellee.  These  pa- 
pers and  proceedings  and  orders  tended  to 
show  the  amount  and  value  of  appellee's 
property  at  the  time  the  deposit  was  re- 
ceived, on  August  lOth.1  The  court,  there- 
fore, erred  In  refusing  to  permit  appellant  to 
read  In  evidence  the  inventory  of  appellee's 
property  made  and  filed  by  the  trustee,  the 
petition  of  tbe  trustee  to  compound  the  claim 
against  Henry  S.  Richardson,  and  tbe  order 
of  the  court  in  respect  thereto,  and  tbe  first 
report  of  the  trustee,  showing  receipts  and 
disbursements  and  claims  filed  and  allowed. 

During  the  progress  of  the  trial,  the  state 
also  offered  in  evidence  the  appraisemait  of 


appdlee's  property,  made  by  two  reputable 
householders,  under  section  2905,  Rev.  St. 
1894  (section  2668,  Rev.  St  1881),  and  filed 
by  the  trtistee,  which  was  excluded  by  tbe 
court  Tbe  evidence  shows  that  appellee  was 
present  when  tbe  appraisement  was  being 
made  (whether  all  the  time  or  not  is  not 
clear),  and  aided  in  the  appraisement  by  bis 
advice,  and  much  of  the  property  was  ap- 
praised at  what  he  said  it  was  worth;  and 
tbe  same  seems  to  have  been  made  largely 
under  his  supervision  and  direction.  We 
think,  with  this  showing,  tbe  court  should 
have  allowed  the  appraisement  to  be  read  in 
evidence.  The  foregoing  evidence,  offered 
and  excluded,  was  not  conclusive, '  but  was 
proper  to  be  considered  :by  the  Jury,  with  aU 
the  other  evidence  in  the  case,  on  tbe  Issue 
of  Insolvency,  and  given  such  weight  in  the 
determination  of  that  question  by  tbe  Jury 
as  the  Jury  beBeved  the  same  was  entitled  to. 

During  the  progress  of  tbe  trial,  the  court 
permitted  appellee  to  read  in  evidence,  over 
the  objection  of  the  appellant,  the  |500  note 
of  Jobn'Bruns,  dated  June  24,  1893,  due  Sep- 
tember 22  to  25,  1893,  and  the  proof  of  the 
claim  of  John  Bmns  for  the  general  deposit 
of  1886.18,  with  a  credit  given  for  the  $500 
note.  It  is  dear,  from  what  we  have  said 
concerning  the  meaning  of  the  word  "in- 
debted," In  the  statute,  that  the  court  erred 
in  admitting  in  evidence  said  note  and  proof 
of  claim. 

The  appeal  is  therefore  sustained,  at  tbe 
cost  of  appellee. 


(15  Ind.  App.  261) 
KILLIAN  et  aL  v.  STATE  ex  reL  SPAYD. 
(Appellate  Court  of  Indiana.  May  7,  1896.) 
Apfbai.— Joint  Asbishmcxts  oy  Brsob  — Towif- 

SaiP  TBU8TSE— LlABILITT  POB  BORHOTrSD 
MONBT— SUBETIBg  ON    BoND. 

L  Joint  assi^ments  of  error  bjr  appellants 
must  apply  to  rulings  affecting  all  joining  there- 
in, or  ibej  cannot  be  considered. 

2.  Although  a  township  trustee  has  no  ex- 
press authority  to  borrow  money,  yet  where  he 
does  so,  and  the  money  is  properly  used  for 
township  purposes,  the  township  is  liable  there- 
for, and  the  trustee  and  his  bondsmen  are 
chargeable  with  the  amount  as  public  money, 
ns  though  received  in  the  regular  way. 

8.  A  judgment  against  defendants  sued 
aa  sureties  on  an  official  bond  cannot  be  sus- 
tained where  there  is  neither  proof  nor  admis- 
sion of  the  execution  of  a  bond. 

Appeal  from  circuit  court,  Spencer  county; 
Edward  Glough,  Judge. 

Action  on  relation  of  Jacob  Spayd,  trustee, 
against  Oustus  KUilan  and  others.  Judgment 
for  plaintifl,  and  defendants  appeal.  Affirmed 
as  to  defendant  Kllllan.  Reversed  as  to  the 
remaining  defendants. 

B.  M.  Swan,  C.  B.  Lafrd,  and  W.  W.  Med- 
calf,  for  appellants.  W.  O.  Mason,  A.  J.  Pay- 
ton,  and  Kramer,  Heurlng  &  May,  for  appel- 
lee. 

ROSS,  J.  The  appellant  Gustus  Kllllan 
was  elected  trustee  of  Carter  township,  In 
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Spencer  county,  IncL,  on  tlie  2d  day  of  April, 
1888,  and  serr^  as  such  until  August,  1890. 
The  api)eUee,  as  his  successor,  brought  this 
action,  alleging  in  one  paragraph  of  his  com- 
plaint that  on  the  11th  day  of  April,  1888,  ap- 
pellant Killlan,  with  his  co-appellants,  Law- 
rence Ofer,  Willis  8.  Bryant,  George  J.  Huf- 
nagle,  William  Schwartz,  Michael  Heichel- 
bach,  Joseph  Haug,  and  Jacob  Singer,  as  his 
sureties,  executed  hla  bond  as  such  trustee  In 
the  penal  sum  of  $17,000,  a  copy  of  which  bond 
is  filed  with,  and  made  a  part  of,  the  com- 
plaint; that  he  entered  upon  the  duties  of  his 
office  on  the  12th  day  of  April,  1888;  that  as 
such  trustee  be  received  certain  sums  of 
money  belonging  to  the  special  school  fund, 
to  wit,  $3,228.23;  and  that  for  the  sum  of 
$600  thereof  be  has  failed  to  account,  etc.  In 
another  paragraph  of  the  complaint  it  is  char- 
ged that  be  erroneously  took  credit  for  the 
sum  of  $288,  and  In  another  that  he  erroneous- 
ly took  credit  for  $54.25,  while  in  two  other 
paragraphs  he  Is  charged  with  having  issued 
orders  in  the  sums  of  $100  and  $120,  respect- 
ively, for  money  borrowed,  but  that  he  failed 
to  charge  himself  with  the  money  borrowed, 
although  he  took  credit  for  the  orders  Issued 
therefor.  Each  of  the  appellants,  except  Kil- 
llan, filed  a  separate  demurrer,  for  want  of 
facts,  to  each  paragraph  of  the  complaint, 
which  were  overruled  and  exceptions  saved. 
The  appellant  Killian  filed  demurrers  to  the 
second,  third,  fourth,  and  fifth  paragraphs  of 
the  complaint,  which  were  also  overruled,  and 
the  rulings  excepted  to. 

All  of  the  appellants,  except  Killian,  Joint- 
ly assign  errors  in  this  court,  the  first,  second, 
third,  and  fourth  Bpeciflcations  of  which  are 
predicated  upon  rulings,  If  any  there  are  in 
the  record,  of  the  court  below  on  Joint  demur- 
rers filed  by  them  to  the  second,  third,  fourth, 
and  fifth  paragraphs  of  the  complaint  We 
have  been  unable  to  find  in  the  record  a  Joint 
demurrer  filed  by  the  said  appellants  to  the 
complaint,  or  either  paragraph  thereof.  Nei- 
ther have  we  been  able  to  find  any  ruling  of 
the  court  on  such  a  demurrer.  A  specifica- 
tion of  error  must  rest  upon  a  ruling  of  the 
court  made  against  the  party  assigning  It, 
and  several  appellants  cannot  base  error  up- 
on a  ruling  which  affects  but  one  of  them. 
"The  rule  is  well  settled  in  this  court  that 
the  assignment  of  errors  In  the  appellant's 
complaint,  and  the  specifications  of  error,  must 
apply  to  rulings  afitecting  all  Joining  therein, 
or  they  cannot  be  considered."  Water  Oo.  ▼. 
Burkett,  13  Ind.  App.  277,  41  N.  E.  477. 

The  appellant  Killian  has  separately  assign- 
ed error,  and  thereunder  insists  that  the  court 
below  erred  in  overruling  his  demurrers  to  the 
fourth  and  fifth  paragraphs  of  the  complaint 
It  is  urged  against  these  paragraphs  that  the 
facts  alleged  fail  to  show  that  he  did  not  ac- 
count for  all  of  tlie  money  he  received,  be- 
longing to  said  fund,  hence  no  breach  of  the 
bond  is  shown.  We  think  the  facts  alleged  in 
the  fourth  paragraph  of  the  complaint  are 
that,  of  the  moneys  received  by  him,  be  fail- 


ed to  acootmt  for  the  sum  of  $100;  that  he 
borrowed  that  amount  of  money,  and  expend- 
ed it  for  the  benefit  of  tbe  school  township, 
and  was  given  credit  for  the  sum  thus  ex- 
pended, but  that  in  borrowing  said  sum  he  is- 
sued the  order  of  the  township  therefor,  and 
then  failed  to  charge  himself  with  the  money 
received.  Of  course,  he  was  chargeable  with 
all  moneys  received,  whether  in  the  regular 
way,  or  by  pledging  the  credit  of  the  township, 
and  was  entitled  to  have  credit  for  all  moneys 
expended.  Unless  be  charged  himself  with 
the  sums  borrowed,  and  for  which  the  obli- 
gation of  the  township  was  outstanding,  be 
was  not  entitled  to  credit  when  be  had  ex- 
pended it  The  fourth  and  fifth  paragrai>hB  of 
the  complaint  state  a  cause  of  action  against 
the  appellant  Killian,  and  the  court  did  not 
err  In  overruling  his  demurrers  thereto. 

Tbe  fifth,  sixth,  and  seventh  specifications 
of  tbe  Joint  errors  assigned,  which  are  as  fol- 
lows: (6)  "The  court  erred  In  sustaining  tbe 
demurra  of  the  appellee  to  the  third  para- 
graph of  the  separate  answer  of  the  appellants 
Lawrence  Ofer  et  aL,  sureties,  to  the  amended 
complaint;"  (6)  "the  court  erred  In  sustaining 
the  demurrer  of  the  appellee  to  the  f onrth  par- 
agraph of  the  separate  answer  of  the  api>ei- 
lants  Lawrence  Ofer  et  aL,  sureties,  to  the 
amended  complaint;"  and  (T)  "the  court  erred 
-in  its  ooncluslonB  of  law  on  the  findings,"— 
are  presented  together,  counsel  saying:  "The 
proi>osltlon  on  which  we  contend  these  rulings 
are  erroneous  is  that  a  township  trustee  has 
no  authority  to  borrow  money,  so  as  to  affect 
any  sturetles,  except  in  the  manner  provided 
by  statute,  and  that  If  he  does  borrow  mon- 
ey without  complying  with  the  statute,  tbe 
sureties  on  any  bond  he  may  have  given  are 
not  liable."  Counsel  admit  that  they  have 
been  unable  to  find  any  adjudication  to  sus- 
tain their  contention,  but  they  say,  "Tbe  su- 
preme court  has  intimated  in  more  than  one 
case  that  it  was  doubtful  If  there  was  any 
liability  on  the  part  of  tbe  sureties  on  a  bond. 
In  such  case."  In  other  words,  the  conten- 
tion, if  we  fully  understand  It,  is  that  tbe 
sureties  are  liable  if  the  act  of  the  principal 
In  borrowing  the  money  was  a  lawful  act,  but 
if  his  acts  were  unlawful  the  sureties  are  not 
bolden.  The  question  that  must  determine  tlie 
liability  of  tbe  appellants,  except  tbe  appel- 
lant Killian,  as  we  view  the  case,  is  settled 
-when  we  fix  the  liability  or  nonliability  of  the 
school  township  for  the  payment  of  thie  orders 
Issued  for  the  several  sums  borrowed.  If  the 
school  township  Is  bolden  for  the  payment  of 
the  orders  issued  for  the  money  borrowed, 
then  the  money  belonged  to  it,  and  for  tbe 
misapplication  or  misappropriation  thereof  the 
appellants  would  be  liable  on  tbe  bond;  bat, 
if  the  school  township  is  not  bolden  for  tbe 
money  borrowed,  such  money  did  not  belong 
to  it  and  it  would  naturally  follow  that  tbe 
appellant  Killian  was  not  required  to  account 
therefor,  hence  no  right  of  action  accrued  for 
his  failure  to  account,  for  it  His  duty  was  to 
account  for  all  moneys  coming  into  his  bands 
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which  belonged  to  the  township,  and,  for  a 
Callnre  to  bo  account,  a  breach  In  Us  ofiSdal 
bond  resulted.  It  is  qnlte  well  settled  that 
the  statute  does  not  expressly  authorize  town- 
ship tmstees  to  borrow  money  and  bind  the 
township,  except  by  a  compliance  with  sections 
6006,  6007,  Bey.  St  1881  (sections  8081,  8082, 
Ber.  St  1891);  but  it  has  been  held  In  some 
cases  that  power  to  create  an  Indebtedness  In 
certain  Instances,  and  for  certain  purposes,  Is 
implied.  If  the  Indebtedness  created,  wheth- 
er for  materials  furnished  or  labor  performed, 
or  for  money  borrowed  and  used  to  pay  there- 
for, accrued  to  and  was  used  for  the  benefit 
and  was-  necessary  for  the  welfare,  of  the 
township,  the  township  would  be  liable;  for, 
while  the  trustee  has  no  express  power  to  bor- 
row money  for  school  purposes,  except  upon 
compliance  with  the  sections  of  the  statute 
supra,  if  be  does  obtain  it  and  rightfully  ex- 
pends tt  for  the  benefit  of  th«  schools  of  his 
township,  the  township  is  liable  for  its  pay- 
m«it  In  the  case  of  Bicknell  t.  School  Tp., 
73  Ind.  601,  it  was  held  that  where  money 
borrowed  by  the  township  trustee  was  actual- 
ly used  for  necessary  school  purposes,  the 
township  was  liable,  eren  though  the  trustee 
had  no  express  power  to  borrow  money,  but 
pledged  the  credit  of  the  township  for  its  re- 
payment It  Is  expressly  alleged  in  the  com- 
plaint under  consideration  that  these  sereral 
sums  borrowed  by  the  appellant  Killian  as 
trustee  were  expended  for  worlc  and  material 
for  said  school  township.  And  the  court,  In 
its  finding  of  facts,  finds  that  the  money  thus 
borrowed  was  expended  by  Kllllan  in  "the 
purchase  of  articles  and  services  needed  by 
and  necessary  for  Carter  school  township,  and 
fair  value  was  received  by  the  school  town- 
ship for  the  money."  The  court  further  finds 
that  the  appellant  Killian,  In  his  reports  to  the 
board  of  commissioners',  "asked  and  was  giv- 
en credit  for  the  articles  and  services  bought 
with  the  two  hundred  and  twenty  dollars  bor- 
rowed money";  that  "he  never  charged  him- 
self, in  such  reports,  with  said  amount"  and 
that  "the  two  certificates  (or  orders]  of  indebt- 
edness [given  for  the  borrowed  money]  were 
outstanding  against  the  school  township  at  the 
end"  of  his  "term  of  office,  and  were  after- 
wards paid  by  the  said  school  township";  and 
that  the  township  "has  never  been  reimbursed 
for  any  part  of  said  sum."  Under  the  facts 
found,  it  would  be  simply  right  and  equitable 
that  the  appellants  be  required  to  account  to 
the  tovmshlp  for  all  of  the  moneys  received 
by  appellant  Kllllan,— not  only  those  received 
from  the  proper  and  regular  source,  but  also 
those  which  he  borrowed,  and  for  which  be 
executed  the  obligation  of  the  township,  and 
which  the  township  has  since  paid.  This  is 
the  equitable  side  of  the  case,  and  usually 
where  the  equity  lies  the  law  finds  a  resting 
place. 

The  court  did  not  err  In  overruling  the  motion 
of  the  appellant  Kllllan  for  a  new  trlaL  There 
is  ample  evidence  to  sustain  the  findings  of 
the  court  as  against  him.  Inasmuch  as  he  does 


not  urge  for  a  reversal  the  fiict  tbat  the  bond 
sued  on  was  not  given  In  evidence.  We  are 
consttalned  to  bold,  however,  that  the  court 
did  err  in  overruling  the  motion  of  the  other 
appellants  for  a  new  trial.  Under  the  issues 
formed,  an  answer  of  general  denial  haying 
been  filed,  the  burden  rested  upon  the  appel- 
lee to  prove  that  the  appellants  (Killian  as 
principal,  and  the  others  as  his  sureties)  exe- 
cuted the  bond  sued  on.  There  Is  nothing 
in  the  evidence  to  show  tbat  the  api)ellantB 
ever  executed  a  bond.  The  appellants  are  not 
liable  In  this  action  unless  they  executed  a 
bond  for  the  faithful  performance  by  KUUan 
of  his  duties  as  trustee.  No  bond  was  intro- 
duced In  evidence,  and  no  admission  made  that 
such  a  bond  was  given.  There  being  no  evi- 
dence of  that  fact  there  is  nothing  to  bind 
them;  hence  the  finding  of  the  court  "that 
on  said  day  he  executed  his  bond  In  the  penal 
sum  of  seventeen  thousand  dollars,  with  the 
defendants  Lawrence  Ofer,  Willis  S.  Bryant 
Jacob  Singer,  George  J.  Hufnagel,  William 
Schwartz,  Michael  Heichelbach,  and  Joseph 
Haug,  his  sureties  thereon,  which  bond  was 
duly  accepted  and  approved  by  the  board  of 
commlBsionera  of  the  county  court  of  Indiana," 
is  not  sustained  by  the  evidence.  The  Judg- 
ment of  the  court  below,  as  to  the  appellants 
Lawrence  Ofer,  William  S.  Bryant  George  J. 
Eufnagle,  William  Schwartz,  Mictiael  Heichel- 
bach, Joseph  Haug,  and  Jacob  Singer  is  re- 
versed, with  instructions  to  sustain  their  mo- 
tion for  a  new  trial.  As  to  the  appellant  Gus- 
tuB  KUllan,  the  Judgment  is  In  all  things  af- 
firmed. 

REINHABX),  J.,  did  not  participate  in  the 
decision  of  this  case. 


(16  Ind.  App.  ITS) 
PITTSBURG,  0.,  C.  &  ST.  L.  ET.  CO.  v. 

SHAW  et  ai. 

(Appellate  Court  of  Indiana.     May  5,  1896.) 
Railroad  Companies — Signals — Neouobnob  — 

ElZCAPB  OF  HOBSES  FKOU  iNCI^aDBB  — 

FLBAniNO— Baruless  Kkrob. 

1.  Rev.  St  1894,  §  6308  (Rev.  St  1881,  ( 
4021),  makes  a  railroad  company  liable  in  dam- 
ages to  any  person  who  snail  be  injured  in 
person  or  property  by  reason  of  its  omission  of 
the  signals  required  to  be  given  at  highway 
crossings  by  section  6307,  Rev.  St.  1894  (Rev. 
St  1881,  i  4020),  and  a  faUuie  to  give  such 
signals  is  negligence  per  se. 

2.  An  owner  is  not  guilty  of  contributory 
negligence  when  he  has  securely  inclosed  his 
BtocJi,  and  they  escape  without  tiis  Icnowledge 
or  fault  and,  at  a  highway  crossing,  are  liill- 
ed  by  a  passing  train. 

3.  Where  no  facts  constitnting  willfulness 
are  found  by  the  special  verdict,  whether  or 
not  a  paragraph  of  the  complaint  charging  will- 
fulness was  demurrable  is  miinateriaL 

Reinhard,  J.,  dissenting. 

Appeal  from  circuit  court  Miami  county; 
J.  T.  Cox,  Judge. 

Action  by  Jesse  Shaw  and  others  against 
the  Pittsburg,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company  for  damages  for  the  killing 
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of  Ure-stock.     From  a  Judgrmeat  in  taror  of 
plaintiffs,  defendant  api>eals.     Affirmed. 

N.  O.  Ross,  for  appellant  Roscoe  Kimple, 
for  appellees. 

LOTZ,  J.  The  appellees  broiight  this  ac- 
tion agfainst  tbe  appellant  to  recover  the  value 
'Of  three  horses  killed  upon  the  appellant's 
railway  track  by  Its  train  of  cars.  The  facts 
necessary  tot  the  determination  of  the  mate- 
rial questions  involved  in  this  appeal,  as  the 
-same  appear  in  ^tbe  special  verdict,  may  tie 
stated  as  follows:  On  the  22d  day  of  July, 
1S02,  the  appellant  owned  and  operated  a  lall- 
Toad  extending  through  the  town  of  Converse, 
in  Miami  coimty,  the  general  course  ot  the 
main  track  of  said  road  being  eastwardiy  and 
westwardly  thrOBgh  the  town.  The  ttack 
■ot  the  road,  on  the  west  side  of '  the  town, 
-crossed  Jefferson  street  and  Madison  street- 
streets  running  north  and  south;  the  said 
Madison  street  being  the  first  street  east  of 
Jefferson,  and  distant  therefrom  280  feet; 
both  of  said  streets  being  public,  traveled 
streets  of  said  town.  About  175  feet  east  of 
Madison  street  the  appellant's  station  house 
and  depot  was  situated.  The  appellant's 
right  of  way  at  this  point  was  80  feet  wide. 
The  station  house  was  situated  on  the  south 
side  of  the  track.  On  the  south  side  of  the 
station  house  and  the  track  there  was  an  open 
space  used  by  the  public  as  a  way  to  go  to 
and  from  the  station  house.  This  open,  trav- 
eled way,  west  of  the  station  and  south  of  the 
track,  was  between  20  and  30  feet  in  width, 
and  extended  from  the  station  house  to  Madi- 
son and  Jefferson  streets.  There  was  no 
fence  between  this  traveled  way  and  the  rail- 
road track.  On  the  evening  of  July  21,  1892, 
the  appellees  were  the  owners  of  a  number  of 
horses,  and  kept  them  in  a  field  and  iuclosure 
near  said  town.  The  indosure  was  securely 
fenced  with  Ixwrds  and  gates  six  feet  high, 
and  suitable  for  restraining  horses  and  cattle, 
and  all  means  of  egress  were  securely  fasten- 
ed. Some  time  during  the  evening  of  said 
day  the  gates  of  said  indosure  were  opened 
by  some  means  to  the  jury  unknown,  and  the 
horses  therein  wandered  out  of  said  indosure, 
and  upon  the  streets  and  alleys  and  unlncioa- 
«d  grounds  of  said  town.  The  horses  escaped 
from  the  Indosure  without  the  knowledge  or 
fault  of  the  appellees.  About  2  o'clock  a.  m. 
of  July  22d  the  appellant's  passenger  train 
approached  said  town  from  the  west,  running 
at  the  rate  of  from  40  to  45  miles  per  hour. 
At  the  time  the  train  approached  said  town 
the  appellees'  horses  were  upon  the  traveled 
wa;  immediately  west  of  the  station,  and 
from  there  they  trotted  about  100  feet,  in  a 
northwestwardly  direction,  and  towards  the 
approaching  train,  and  entered  upon  the  rail- 
road track,  and  were  struck  by  the  train,  and 
three  of  them  kQled.  The  engineer  saw  the 
horses  when  the  train  was  within  200  feet  of 
them.  The  whistle  was  not  sounded,  nor 
was  the  bell  rung,  either  for  the  street  cross- 
ings, or  after  the  engineer  saw  the  horses. 


nor  was  anything  else  done  to  frlghtoi  the 
horses  from  the  trade  The  Jury  further 
found  "that  If  the  whiaQe  had  been  sounded, 
or  other  danger  signals  been  given,  dther  at 
the  time  said  engineer  saw  said  mares,  or  at 
the  time  he  could,  by  the  exercise  of  reasooa- 
ble  diligence  and  ordinary  care  on  his  part, 
have  seen  the  same,  the  said  mares  so  Idlled 
would  have  heeded  the  same,  and  gotten  out 
of  the  way  of  said  train  and  locomotive,  and 
escaped  injury." 

It  Is  apparent  from  the  findings  tiiat  the 
appellant  failed  to  sound  the  whistle  or  ring 
the  l)ell  at  two  public  Mghways,— Jefferson 
and  Madison  streets.  Tbe  horses  were  struck 
■not  more  than  100  feet  east  of  the  last  cross- 
ing. The  Btatote  (section  5307,  Rev.  St  1894; 
section  4020,  Rev.  St  1881)  requires  the  whis- 
tle to  be  soimded  upon  approaching  any  hi^ 
way  crossing,  and  tM  bell  to  be  rung  until 
the  crossing  la  reached;  and  section  5308, 
Rev.  St.  1894  (section  4021,  Rev.  St  1881), 
makes  the  company  llebie  in  damages  to  any 
person  who  stiall  be  Injured  in  person  or 
property  by  reason  of  the  omission  of  such 
signals.  Ttie  purpose  of  the  statute  is  to 
avoid  danger  to  life  and  prop^ly  upon  the 
railroad,  and  upon  the  highway.  The  com- 
pany <q>eratlng  the  railroad  owes  a  duty  to 
the  passengers  upon  the  train,  and  to  pe^ 
sons  and  property  upon  the  highway,  to  avoid 
danger  by  giving  the  statutory  signals. 
These  signals  are  in  the  nature  of  a  police 
regulation.  Railroad  Go.  v.  Fenn,  3  Ind.  App. 
250,  29  N.  E.  79a  The  failure  to  give  sudi 
signals  is  negligence  per  se.  Pennsylvania 
Co.  V.  Hensil,  70  Ind.  568. 

The  horses  entered  upon  the  appellant's 
track  at  a  point  where  it  was  not  requbed 
to  fence.  It  is  Insisted  that  they  were  tres- 
passing animals,  and  that  the  api>ellant  owed 
no  duty,  except  not  to  injure  them  unneces- 
sarily or  willfully.  The  traveled  way  along 
the  south  side  of  appellant's  track  was,  to  all 
intents  and  purposes,  a  public  highway.  It 
extended  to  Madison  street  and  was  practi- 
cally a  part  of  one  and  the  same  highway. 
The  point  where  the  horses  were  struck  was 
less  than  100  feet  from  the  Madison  street 
crossing.  Had  the  signals  been  g^ven  for  this 
crossing,  they  would  have  tiad  a  tendency  to 
frighten  the  horses  from  the  track.  A  rail- 
road company  owes  a  duty  to  the  owner  of 
animals  on  a  highway,— to  give  the  statutory 
signals. 

It  is  further  insisted  that  it  was  the  duty 
of  the  appellees  to  restrain  their  horses,  and 
keep  them  at  home  or  in  secure  indosure,  and 
the  fact  that  they  were  upon  the  highways 
and  unlnclosed  grounds,  unattended,  makes 
the  appellees  guilty  of  contributory  negli- 
gence, and  defeats  a  recovery.  The  verdict 
shows  that  the  appellees  had  their  horses  con- 
fined in  a  secure  Indosure,  and  that  they 
escaped  therefrom  without  their  knowledge  or 
fault  This  court  has  strictly  adhered  to  the 
doctrine  that  tbe  owner  of  live  stock  is  not 
guilty  of  contributory  negligence  under  sncb 
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ctrcumstancea.  Railroad  Go.  v.  Naah.  1  Ind. 
App.  298,  27  N.  E.  564;  Railroad  Co.  v.  Fenn, 
3  lod.  App.  250,  29  N.  B.  780 ;  Railway  Co.  y. 
Oraycraft,  5  Ind.  App.  336,  32  N.  E.  297;  BaU- 
■way  Co.  T.  OuBtler  (Ind.  App.)  36  N.  B.  290; 
Childers  t.  Railway  Co.,  12  Ind.  App.  688,  41 
N;  E.  21;  Orum  v.  Conover  (Ind.  App.)  42  N. 
E.  1029.  This  question  was  fully  discussed 
in  the  cases  cited,  and  needs  no  further  con- 
sideration now.  We  still  adhere  to  the  doc- 
trine that  the  owner  is  not  gnUty  of  contribu- 
tory negligence,  when  he  has  securely  inclos- 
ed hlB  stock,  and  they  escape  without  his 
fault  The  appellant's  learned  counsel  insists 
that  such  a  role  Is  directly  In  conflict  with 
the  case  of  RaUway  Co.  v.  Stuart,  71  Ind.  500. 
It  is  true  that  there  are  expressions  in  that 
case  which  are  In  conflict  with  our  conclusion. 
In  that  case  the  railway  company  was  char- 
ged with  negligence  in  operating  its  train. 
There  was  no  question  of  the  sufficiency  of 
the  pleadings  before  the  court.  The  court, 
however,  set  out  the  material  allegations  of 
the  complaint,  and  it  was  in  connection  with 
these  allegations  that  the  statements  were 
used.  The  cause  was  reversed  on  the  evi- 
dence, the  court  holding  that  the  company 
was  not  negligent,  and  a  new  trial  was  order- 
ed. What  was  said  in  reference  to  the  al- 
legations of  the  complaint  under  such  circum- 
stances can  hardly  be  deemed  authority.  If 
we  should  be  in  error  in  onr  interpretation  of 
that  opinion,  there  Is  a  atill  later  case  by 
the  supreme  court  in  which  this  language  is 
used:  "A  man  who  places  a  horse  in  an  inclo- 
sure  securely  fenced  Is  not  to  be  charged  with 
contributory  negligence  because  Qie  horse 
leaps  the  fence  and  escapes,  unless  it  appears 
that  the  horse  was  one  that  ordinary  fences 
would  not  confine.  A  landowner  Is  not  guilty 
of  contributory  [negligence]  if  he  maintains 
fences  that  are  ordinarily  and  reasonably  se- 
cura"  Dennis  v.  Railway,  116  Ind.  42,  18 
N.  B.  179.  The  cause  from  which  this  quota- 
tion Is  taken  was  reversed  for  the  reason  that 
the  company  was  not  guilty  of  negligence,  as 
shown  by  the  evidence.  The  question  of  con- 
tributory negligence  was  one  of  secondary  con- 
sideration. If  the  defendant  was  not  guilty 
of  negligence,  that  was  an  end  of  the  contro- 
versy. It  may  be  said  that  the  above  quota- 
tion Is  merely  dicta;  but,  if  so,  it  has  as 
much  weight  as  the  expressions  in  Railway 
Co.  y.  Stuart,  supra.  We  think  our  conclu- 
sion in  this  case  is  not  in  conflict  with  any  de- 
cision of  the  supreme  court. 

There  are  other  acts  of  negligence  charged 
in  the  complaint,  and  found  by  the  verdict, 
but  it  is  unnecessary  to  consider  them,  as 
the  facts  stated  are  sufficient  to  entitle  the 
appellees  to  a  recovery. 

It  is  insisted  that  the  verdict  Is  contrary  to 
the  evidence.  -  A  careful  consideration  of  the 
record  shows  that  there  was  some  evidence 
fairly  tending  to  support  all  of  the  facts  above 
set  out. 

It  Is  also  Insisted  that  neither  paragraph  of 
the  complatnt  is  sufficient  to  withstand  appel- 


lant's demurrer  for  want  of  facts.  The  flrst 
and  second  are  unquestionably  good,  under 
the  rule  laid  down  In  RaUway  Co.  v.  Cray- 
craft,  supra.  The  third  paragraph  charged 
willfulness,  but  the  verdict  failed  to  find  any 
facts  constituting  willfulness.  It  Is  apparent 
that  the  verdict  was  not  founded  upon  this 
paragraph,  and  It  Is  therefore  immaterial 
whether  it  is  good  or  bad.  We  find  no  re- 
versible error  in  the  record.  Judgment  sif' 
firmed. 

ROSS,  J.,  absent  REINHARD,  J.,  dis- 
sents for  the  reasons  given  by  him  in  his  dis- 
senting (pinion  in  the  Nash  Case,  cited  in  the- 
principal  opinion  in  this  case. 


(U  Ind.  App.  Vm 
LAKE  BBIB  &  W.  R.  CO.  v.  POWER. 
(Appellate  Court  of  Indiana.     May  5,  1896.) 
Railkoad  Compasibs— Right  of  Wat — Continc 

IMG  CoVBKAJiT— BKEACH — TENANT 
— BiQHT  TO  SdE. 

1.  Where  a  i.ght  of  way  over  and  acroea 
real  estate  is  granted  to  a  railroad  company,  in 
consideration  of  an  agreement  by  the  grantee, 
contained  in  the  grant,  "to  build  and  maintain 
a  good  fence  on  the  nght  of  way  herein  con- 
veyed, immediately  on  the  completion  of  the 
railroad,"  the  duty  of  the  company  to  build 
and  maintain  the  fence  is  a  continuing  one,  run- 
ning with  the  land;  and,  if  a  failure  to  do  so  re- 
sults in  a  loss  of  crops  by  the  owner,  he  may 
recover  damages. 

2.  Such  a  covenant  is  in  the  interest  of 
the  posaessory  title  to  the  land;  and  where  a 
tenant  from  y«ar  to  year  was  in  ppesession 
when  the  grant  was  made,  and  so  continued  till 
a  breach  occurred,  whereby  he  sustained  dam- 
ages, he  may  sne  to  recover  the  loss. 

Appeal  from  circuit  court,  Rush  county; 
John  D.  Miller,  Judge. 

Action  by  John  H.  Power  against  the  Lake' 
Krle  &  Western  Railroad  Company  for  dam- 
ages to  crops  resulting  from  a  faUure  to  main- 
tain fences.  From  a  judgment  in  favor  of 
plalntifT,  defendant  appeals.     Affirmed. 

W.  E.  Hackedorn,  John  B.  Cockrum,  Geo. 
H.  Puntenrey,  and  Howard  E.  Barrett,  for  ap- 
pellant. Ben].  L.  Smith  and  Claude  Cam- 
bem,  for  appellee. 

DAVIS,  J.  Eveline  Murray  owns,  and  lias 
owned  since  1874,  and  perhaps  longer,  80 
acres  of  farm  land  in  Rush  county,  Ind.,  the 
possession  of  which  appellee  has  held  contin- 
uously, under  a  parol  lease,  as  tenant  from 
year  to  year,  and  for  which  he  has  always 
paid  an  annual  cash  rent,  since  1874.  In  1881, 
said  Eveline  Murray  granted  the  New  Castle 
&  Rushviile  Railroad,  its  successors  and  as- 
signs, the  right  of  way  over  and  across  said 
real  estate,  in  considemtion  of  an  agreement 
by  the  company,  therein  contained,  "to  build 
and  maintain  a  good  fence  on  the  right  of 
way  herein  conveyed,  immediately  on  the 
completion  of  the  railroad."  In  1886,  tha 
New  Castle  &  Rushviile  Railroad  Company 
and  the  Ft.  Wayne,  Cincinnati  &  Louisville 
Railroad  Company  were  consolidated,  under 
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the  name  of  the  Ft.  Wayne,  Olnclnnatl  &  Loa- 
IsviUe  Railroad  Company.  In  1800,  the  Ft 
Wayne,  Cincinnati  &  Ix)uiavllle  Railroad 
Company  sold  and  conveyed  all  Ita  properttes 
and  rights  to  the  Lake  Erie  &  Westa-n  Rail- 
road Company.  The  railroad  waa  constructed 
across  the  land  In  question  In  1881,  and  about 
the  same  time  the  railroad  company  built  a 
four-wire  barbed-wire  fence  along  the  right  of 
way  through  the  land.  The  first  winter  after 
the  fence  was  built,  the  water  rose  up  about 
to  the  top  wire  of  the  fence,  a  distance  of 
about  25  or  30  rods  along  the  fence,  and  the 
water  froze  over;  and,  when  the  water  set- 
tled away,  the  ice  settled  down,  and  tore  the 
wire  from  the  fence,  except  not  more  than 
two  wires.  That  part  of  the  fence  which  waa 
in  part  torn  down  aa  above  indicated  never 
was  repaired  by  the  company,  and  in  1802 
and  18^  hogs  entered  said  premises  tbioogh 
such  defective  part  of  the  fenfce,  and  destroy- 
ed appellee's  crops.  The  case  was  tried  in 
the  court  below  by  the  Honorable  John  D. 
Miller,  formerly  one  of  the  Judges  of  the  su- 
prsme  court,  now  the  Judge  of  the  Rush'  cir- 
cuit court,  who  found  for  app^ee,  and  as- 
sessed his  damages  at  $140,  for  which  Judg- 
ment was  rendered  against  appellant. 

The  theory  upon  which  the  action  is  found- 
ed Is  that  appellee  Is  entitled  to  recover  the 
damages  to  his  crops  caused  by  appellant's 
failure  to  maintain  the  fence.  In  other 
words,  the  contention  of  coimsel  for  appellee 
is  that  the  same  rule  applies  In  behalf  of  ap- 
pellee as  tenant  as  wonid  have  applied  in  be- 
half of  the  owner  of  the  field  for  damages  to 
her  own  crops  if  any  had  been  sustained  by 
her  by  <.'eason  of  appellant's  failure  to  main- 
tain the  fence.  Counsel  for  appellant  Insist 
that,  "if  appellee  has  any  remedy  for  the  dam- 
age complained  of,  it  is  not  the  one  pursued 
here,  for  two  reasons:  (1)  He  cannot  occupy 
the  position  of  his  lessor  in  relation  to  her 
covenant  in  the  deed,  unless  he  obtain  from 
her  the  fee  in  the  greater  estate,  and  that  he 
cannot  obtain  by  a  simple  lease.  (2)  Neither 
Eveline  Murray  nor  any  one  claiming  undei 
h«:  could  maintain  an  action  for  damage  to 
the  crop  by  reason  of  a  failure  to  comply  with 
the  covenant  in  the  deed  under  the  allegation 
of  the  complaint  in  this  cause." 

In  support  of  the  second  proposition,  the  ar- 
gument of  counsel  is  that,  unless  the  land- 
owner in  such  case  is  Icept  from  building  or 
maintaining  the  fence  by  the  promise  of  the 
railroad  company  that  It  will  build  or  main- 
tain the  fence,  he  cannot  recover  for  damages 
to  crops  on  account  of  a  failure  to  build  or 
maintain  the  fence  in  pursuance  of  the  terms 
of  the  contract;  in  other  words,  that  the  duty 
rests  on  the  landowner  to  protect  his  crops  by 
building  or  maintaining  the  fence,  and  that. 
If  he  has  a  rl^t  of  action,  It  Is  for  the  rea- 
sonable cost  or  valne  of  building  or  maintain- 
ing the  fence,  and  that  he  cannot,  except  un- 
der the  circumstances  above  suggested,  re- 
cover damages  to  his  crops  occasioned  by  the 
failure  of  the  company  to  buUd  or  maintain 


the  fence.  We  are  not  favorably  Impressed 
with  this  view  of  the  law.  In  such  cases  the 
value  of  the  crops  destroyed  by  reason  of  the 
failure  of  the  company  to  build  or  nmintflin 
the  fence  In  compliance  with  the  terms  of 
the  contract  may,  in  our  opinion,  be  recovered. 
RaUroad  Co.  v.  Sumner,  106  Ind.  55,  5  N.  B. 
401.  The  duty  of  the  company  to  build  and 
maintain  tlie  fence  was  a  continuing  one,  mn- 
ning  with  the  land.  Ralh^iad  Co.  v.  Burgao, 
9  Ind.  App.  604,  37  N.  B.  31.  In  such  cases, 
if  the  failure  of  the  company  to  bnlld  or  main- 
tain the  fence  results  in  the  loss  of  crops  or 
pasture  by  the  owner  of  the  land,  such  loss 
Is  an  elemrait  of  damages,  for  which  the  own- 
er may  recover.  Railroad  Co.  v.  Cosand,  0 
Ind.  App.  222,  33  N.  B.  251.  In  the  Sumner 
Case,  supra,  the  B1^)reme  court  held  that  the 
rule  for  the  assessment  of  damages  in  such 
cases  was  the  same  as  In  cases  where  the 
duty  to  fence  was  Imposed  by  statute,  and 
cited  with  approval  Donald  v.  Railroad  Co., 
44  Iowa,  157,  wherein  that  court  held  that  the 
measure  of  damages  was  the  value  of  the 
crop  destroyed.  Assuming  that  the  landown- 
er In  such  cases  cannot  recover  damages 
which  he  might  have  prevented  by  reasonable 
care  (Rarldon  v.  Railroad  Co.  [Iowa]  22  N. 
W.  009),  it  is  not  shown  by  the  evidence  In 
this  case  that  appellee  might  have  prevented 
the  loss  for  wlilch  he  seeks  to  recover  In  this 
action,  by  reasonable  care. 

The  serious  question  Is  whether  the  appel- 
lee is,  under  the  circumstances  disclosed  by 
the  record,  entitled  to  recover  damages  for 
loss  of  crops  occasioned  by  the  failure  of  the 
company  to  maintain  the  right  of  way  fence. 
In  the  Burgan  Case,  supra,  this  court  assum- 
ed that  the  tenant  had  the  same  right  of  ac- 
tion. If  any,  that  the  landowner  would  have 
had  under  the  same  circumstances.  See 
Thomas  V.  Railroad  Co.,  82  Mo.  53&  In  that 
case,  however.  It  was  conceded  that  the  ten- 
ant could  recover  If  the  landlord  could  have 
recovered  under  the  same  circumstances.  In 
this  case  the  owner  of  the  fee  was  not  In  pos- 
session ot  the  land  when  the  right  of  way 
contract  with  the  railroad  company  was  made. 
The  appellee,  as  tenant  from  year  to  year,  ha« 
always,  and  continuously,  had  the  possession 
of  the  farm.  Does  the  covenant  to  maintain 
the  fence  ran  with  the  land  under  such  cir- 
cumstances. In  favor  of  the  tenant?  In 
Hoyleman  v.  Railroad  Co.,  33  W.  Va.  489,  10 
S.  B.  810,  it  was  held  that  where,  at  the 
date  of  the  lease,  the  fences  were  In  bad  con- 
dition, the  tenant  could  not  maintain  an  ac- 
tion for  damages  on  such  contract  It  has 
also  been  held  that  restrictions  in  a  deed, 
which  are  covenants  running  with  the  land, 
are  effective  against  the  tenant  Sntton  y. 
Head,  80  Ky.  156,  5  S.  W.  410. 

The  appellee  is  not  a  grantee  of  the  fee. 
The  title  to  the  land  has  not  vested  In  him. 
He  has  only  a  leasehold  Interest— the  right  to 
exclusive  use,  enjoyment,  and  possession  of 
the  farm.  This  Interest  he  had  when  the 
right  of  way  contract  was  entered  into,  and 
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he  haa  continnouBly  held  and  enjoyed  It  ever 
since.  The  lease  under  which  appellee  holds 
the  farm  la,  both  in  contemplation  of  law  and 
In  fact,  a  conveyance  of  the  premises  to  him 
aa  a  tenant  from  year  to  year.  The  covenant 
of  appellant  runs  with  the  land,  and,  In  onr 
opinion,  the  appellee,  as  assignee  thereof.  Is 
entitled  to  recover.  In  this  action,  for  the 
breach  of  the  covenant,  to  the  extent  that  he 
had  been  damaged  by  reason  of  the  failure 
of  appellant  to  maintain  the  fence.  Woodf. 
Landl.  &  Ten.  pp.  2, 148, 149.  See,  also,  Sher- 
man V.  Iron-Works  Co.,  79  Am.  Dec.  790;  Say> 
dam  ▼.  Jones,  25  Am.  Dec.  552.  The  antborl- 
ties  citod  are  not  decisive  of  the  question  here 
Involved.  The  agreement  to  maintain  the 
fence  Is,  as  we  have  seen,  a  covenant  run- 
ning with  the  land.  This  covenant  la  In  the 
special  Interest  of  the  possessory  tlUe  to  the 
land.  The  appellee  is  the  assignee  of  this 
title  or  Interest  He  was  such  owner  when 
the  breach  occurred,  and  has  sustained  the 
damages  by  reason  of  the  failure  of  the  ap- 
pellant to  repair  the  fence.  The  landlord  had 
no  Interest  In  the  crops  destroyed,  and  could 
maintain  no  action  for  such  damages.  The 
appellee  has  no  right  of  action  against  his 
landlord.  Although  the  question  was  not  dis- 
cussed In  the  Burgan  Case,  we  are  disposed, 
under  the  circumstances  of  this  case,  to  ad- 
here to  the  rule  there  applied;  and  therefore 
we  are  of  the  opinion  that  no  good  reason  has 
been  shown  for  the  reversal  of  the  Judgment 
ct  the  trial  court    Judgment  afBrmed. 


(15  Ind.  App.  184) 

STITART  V.  NEW  ALBANY  MANUF'G  CO. 
(Appellate  Court  of  Indiana.     May  5,  1896.) 

Uastbr  and  Sbrvant  —  Pbssonal  Ikjubt  —  A»- 
8DM8D  Risk. 
A  servant  employed  to  assist  In  the 
erection  of  a  building,  who,  in  the  ordinary 
coarae  of  aach  employment  is  placed  in  a  posi- 
tion where  danger  of  personal  Injury  is  obvious, 
though  acting  under  the  direct  orders  of  a  su- 
perior, aaanmea  the  riak  of  such  position. 

Appeal  from  circuit  court,  Sloyd  county; 
Jacob  Herter,  Judge. 

Action  by  Martin  L.  Stuart  against  the 
New  Albany  Manufacturing  Company.  Judg- 
ment for  defendant  on  demurrer  to  com- 
plaint and  plaintiff  appeals.    Affirmed. 

Bast  &  Miller  and  Bd.  McCnllougb,  for  ap- 
pellant  Miller,  Winter  &  Elam,  for  appellee. 

RBINHARD,  J.  OCbe  only  question  we  are 
required  to  determine  In  this  case  is  whether 
the  court  committed  any  error  In  sustaining 
the  appellee's  demurrer  to  the  appellant's 
amended  complaint  It  Is  averred  that  the 
appellee  was  an  Indiana  corporation,  en- 
gaged in  the  business  of  erecting  atone  saw- 
mills, with  the  wooden  framework  thereto, 
and  that  on  the  10th  day  of  April,  1805,  It 
was  erecting  in  the  city  of  Bloomington,  Ind., 
a  certain  building  and  frame  sawmill;  that 
one  Martin  Craft  was  then  In  appellee's  em- 
T.43M.£.no.ll— 61 


ployment,  for  the  purpose  of  managing  the 
erection  and  construction  of  said  building; 
that.  In  the  construction  of  said  building, 
said  appellee  had  employed  a  number  of 
hands,  who,  on  said  date,  were  under  the  di- 
rection and  supervision  of  said  Craft,  as 
aforesaid,  and  among  the  employes  of  the 
appellee  vras  Martin  !>.  Stuart,  the  appellant, 
who,  as  such  employ^,  was  assisting  in  the 
construction  of  said  building.  In  obedience  to 
the  orders  and  directions  of  said  Craft;  that 
the  appellant  was  inexperienced  in  carpenter 
worJL,  bridge  building,  and  such  woA  as  was 
necessary  to  erect  said  building;  that.  In  the 
construction  of  the  building,  it  was  neces- 
sary to  Itft  large  beams,  15  feet  long  and  10 
Inches  square,  and  set  them  on  end,  in 
grooves  or  tenons  cut  for  that  puriMse,  to  do 
which  it  was  necessary  to  nail  a  heavy  piece 
of  scantling  near  the  groove  of  the  slU, 
against  which  to  rest  the  lower  end  of  the 
beam  while  elevating  the  other  end,  so  as  to 
form  a  brace  sufficiently  strong  to  hold  the 
lower  end  of  said  beam  In  its  place  during 
the  time  that  said  beam  was  being  raised  to 
a  perpendicular  position,  and  set  In  its  place 
in  the  groove;  that,  In  raising  said  beam,  the 
work  was  performed  by  other  employes  of 
the  appellee  than  the  appellant  lifting  the 
top  end  gradually  upward,  while,  by  direc- 
tion and  orders  of  said  superintendent  the 
appellant  was  holding  a  crowbar  in  the 
groove  In  which  the  beam  was  to  be  placed; 
that,  to  safely  elevate  the  beam  as  herein 
described,  after  lifting  the  top  end  above  the 
heads  of  the  employes,  "tag  ropes"  were  to 
be  used,  by  attaching  them  to  the  top  end  of 
said  beam,  and  slowly  lifting  the  same  while ' 
the  appellant  was  fitting  the  lower  end  there- 
of in  the  groove  cut  for  it;  that  li>  the  per- 
formance of  this  vrork,  the  ai^ellee  was  care- 
less and  negligent.  In  this:  that  it  wholly 
failed  to  nail  on  timbers  or  braces  of  any 
kind  of  sufficient  strength  to  hold  said  beam 
from  slipping  and  injuring  persons  in  the 
rear  of  It  and  further  carelessly  and  negli- 
gently failed  to  attach  any  ropes  to  said 
beam  while  lifting  it  above  the  heads  of  em- 
ployes, to  steady  the  same,  and  keep  It  from 
slipping  off  the  siU  at  the  place  of  the  groove, 
80  that  In  lifting  said  beam  in  such  manner, 
the  place  around  and  about  which  appellant 
was  at  work  was  dangerous  and  unsafe,  and 
said  beam  was  In  danger  of  slipping  at  the 
bottom,  and  injuring  the  employes,  and  espe- 
cially the  appellant  which  facts  were  well 
known  to  appellee,  or  with  reasonable  dili- 
gence could  have  been  known,  at  and  prior 
to  the  time  of  appellant's  injury  hereinafter 
alleged;  that.  Instead  of  putting  a  proper 
brace  at  the  bottom  where  said  beam  was  to 
be  placed,  the  said  superintendent  had  caus- 
ed to  be  nailed  an  Inch  plank,  with  small 
wire  nails,  in  such  manner  that  the  appellant 
could  not  readily  nor  without  close  inspec- 
tion determine  wheCuer  such  brace  was  suffi- 
ciently strong  to  hold  said  beam  or  not,  and 
that  working  with  his  head  down,  (dosely 
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'watching  the  grooye  and  crowbar,  he  was 
unable  to  tell  or  know  whether  the  ropes  had 
been  attached  to  the  other  end  of  such  beam 
or  not,  and  that  at  no  time  In  his  life  had 
he  aiucd  or  assisted  in  placing  such  a  beam 
in  such  a  place;  that,  Just  a  few  minutes 
prior  to  appellant's  Injury,  he  was  ordered 
by  said  superintendent  to  go  at  once  to  the 
grooye,  and  hold  said  beam  in  with  the  crow- 
bar; that  said  inch  plank  had  been  nailed  to 
said  sill  with  the  edge  upward;  that  said 
nails,  their  length  and  size,  were  hidden  from 
appellant's  view,  and  he  had  not  sufficient 
time  to  either  ascertain  the  length  or  size  or 
number  which  fastened  said  plank,  and  had 
no  knowledge  whatever  of  its  defective  con- 
dition then  or  prior  thereto,  and  relied  en- 
tirely, as  he  was  compelled  to  do,  upon  the 
orders  and  directions  of  said  Graft,  as  such 
superintendent;  that  while  in  the  line  of  his 
duty,  and  while  obeying  a  direct  order  of 
said  superintendent,  he  took  hold  of  a  crow- 
bar, placed  the  same  In  the  groove  where 
said  beam  was  being  erected,  and  while  so 
doing,  and  by  reason  of  the  carelessness  and 
negligence  of  the  appellant,  said  lower  end 
of  said  beam  suddenly  twisted  around  past 
said  crowbar,  tore  off  said  insufficient  brace, 
struck  the  appellant  on  the  leg,  near  the  knee 
Joint,  and  fractured  and  broke  the  bones  in 
several  places,  rendering  his  leg  entirely  use- 
less, maiming  and  crippling  him  for  life,  all 
of  which  injuries  he  says  he  received  with- 
out any  fault  on  his  part  whatever,  but  sole- 
ly on  account  of  the  negligence  of  the  appel- 
lee, etc. 

It  seems  that  the  breach  of  duty  here  as- 
signed Is  twofold,  viz.:  (1)  The  failure  to 
have  tag  ropes  on  the  top  end  of  the  timber 
to  be  raised;  (2)  the  failure  to  nail  a  suffi- 
cient brace  on  the  sill  near  the  groove  into 
which  the  tenon  of  the  upright  timber  was 
to  be  placed. 

It  is  a  most  familiar  rule  of  law  that  It  is 
the  duty  of  the  master  to  provide  his  serv- 
ants with  reasonably  safe  places  and  ap- 
pliances in  the  performance  of  the  woiii  re- 
quired of  such  servant  Blondin  v.  Quarry 
Co.,  11  Ind.  App.  895,  37  N.  E.  812;  Oole 
Bros.  V.  Wood,  11  Ind.  App.  37,  36  N.  B. 
1074.  It  is  not  apparent  bow  the  operation 
of  raising  the  post  couid  have  been  made 
more  secure  by  the  nailing  of  one  or  more 
braces  to  the  sill  near  the  mortise  hole  or 
groove,  so  as  not  to  Interfere  with  the  work. 
The  pleader  does  not  seem  to  attach  much 
importance  to  that  branch  of  the  charge 
which  attempts  to  make  negligence  out  of  the 
failure  to  attach  ropes  to  the  top  end  of  the 
beam.  He  does  not  aver  or  show  that  such 
ropes  were  necessary  to  the  proper  and  safe 
elevation  of  said  stick  of  timber,  or  that 
there  was  any  derrick  or  other  instrument 
by  which  the  ropes  could  have  been  manipu- 
lated. All  that  is  averred  In  this  connection 
is  that  tag  ropes  were  to  be  used  by  attach- 
ing them  to  the  top  end  of  the  beam,  and 
slowly  lifting  the  same  while  the  plaintiff 


was  fitting  the  lower  end  thereof  In  the 
groove  cat  for  it  By  whom  these  ropes 
"were  to  be  used,"  or  to  what  they  could 
have  been  fastened  or  adjusted,  or  where  the 
men  manipulating  them  could  have  stood,  is 
not  shown.  It  is  also  averred,  as  we  liave 
seen,  that,  "in  raising  said  beam,  the  work 
was  performed  by  other  employ^."  If  we 
assume  that  It  was  the  duty  of  such  "other 
employes"  to  adjust  the  ropes,  and  by  means 
thereof  to  lift  the  top  of  the  post  upward, 
this  would  seem  to  be  the  work  of  fellow 
servants,  for  the  omission  of  which,  if  In- 
jury resulted,  the  master  would  not  be  hdd 
responsible. 

Another  role,  equally  familiar  as  the  one 
requiring  the  master  to  furnish  his  servant 
a  safe  place  to  work,  is  that,  when  a  serv- 
ant of  mature  years  and  understanding  en- 
ters into  an  employment  which  is  necessarily 
hazardous,  he  will  be  presumed  to  have 
taken  all  the  ordinary  risks  incident  to  such 
service,  and  the  fact  that  the  service  la  nat- 
urally a  dangerous  one  does  not  Increase  the 
master's  liability,  if  the  injury  results  from 
the  natural  and  ordinary  incidents  of  the  un- 
dertaking. If  there  is  a  defect  in  the  ma- 
chinery or  appliances  that  renders  the  work 
of  the  servant  more  hazardous,  and  that  de- 
fect la  open  and  obvious,  or  can,  by  the 
exercise  of  ordinary  care,  be  discovered  by 
the  servant  but  Is  disregarded,  the  risk  be- 
comes one  of  the  assumed  risks  of  the  serv- 
ice, and  liability  therefor  is  waived.  Myers 
V.  W.  C.  De  Pauw  Co.,  138  Ind.  590,  38  N.  B. 
37;  Lime  Co.  v.  Griffin,  139  Ind.  141,  38  N. 
B.  411;  Railroad  Ck>.  v.  Henderson  (Ind. 
Sup.)  42  N.  E  216;  Stone  Go.  v.  Hobbs,  Id. 
1022;  Stone  Co.  v.  Hobbs,  U  Ind.  App.  27. 
38  N.  B.  538;  Gity  of  Lebanon  v.  McOoy,  12 
Ind.  App.  500,  40  N.  E.  700.  It  Is  not  averred 
that  the  appellant  wac!  taken  from  the  work 
for  which  he  was  employed,  and  put  in  a 
more  hazardous  situation,  by  the  command 
of  the  appellee  or  one  representing  It  On 
the  other  hand.  It  appears  plainly  enough 
that  the  appellant  was  employed  to  assist  in 
the  construction  of  the  building;  that  is  to 
say.  in  the  performance  of  the  work  in 
which  be  was  Injured.  It  is  true,  it  is  stated 
that  appellant  was  Inexperienced  In  carpen- 
ter work,  bridge  building,  and  such  work  as 
was  necessary  to  assist  in  such  building; 
but  it  is  not  shown  that  he  did  not  possess 
his  proper  faculties  or  an  average  degree  of 
intelligence.  We  cannot  say  that  the  work 
assigned  the  appellant  was  more  than  com- 
mon or  ordinary  labor,  such  as  the  appellant 
avers  he  was  employed  to  perform.  It  re- 
quired no  particular  experience  or  skill  for 
the  appellant  to  hold  the  crowbar  In  the 
groove,  80  as  to  keep  the  beam  from  slipphig 
beyond  it  This  is  what  he  says  In  his  com- 
plaint he  was  directed  to  do.  Api>eUant 
must  have  known  that  there  was  at  least 
some  possibility  of  danger  from  the  falling 
of  the  beam.  He  was  therefore  required  to 
exercise  his  faculties  in  observing  such  de- 
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(ects,  U  any  there  were,  abont  the  macbinery 
or  appliances,  as  were  open  to  observation. 
He  avers  he  was  working  with  his  head 
down;  but  it  is  not  apparent  how  this  would 
prevent  him  from  Icnowlng  that  there  were 
no  tag  ropes  to  the  top  end  of  the  beam,  as 
he  must  have  seen  snch  end  before  It  was 
lifted  up  from  the  ground.  He  saw  the 
brace  that  was  nailed  to  the  sill.  He  must 
have  known  that  the  upright  timber  would 
in  all  probability  come  against  It;  else  there 
was  no  necessity  for  its  being  there.  He 
knew  the  brace  was  only  an  inch  plank, 
nailed  with  its  edge  to  the  top,  and  that  such 
a  frail  piece  of  wood,  thus  fastened,  must  In 
all  probability  give  way  to  the  heavy  pres- 
sure of  the  beam  if  It  came  against  it  with 
sufficient  force,  whether  it  was  fastened 
with  small  or  large  naiU.  It  is  true  the  ap- 
pellant alleges  in  bis  complaint  that  he  did 
not  know  of  the  defect  In  the  brace,  or  of  the 
failure  to  use  the  ropes  at  the  top  end  of 
the  beam;  but,  notwithstanding  such  aver- 
ment, it  is  apparent  from  the  facts  pleaded, 
we  think,  that  he  had  an  equal  opportunity 
with  the  appellee  of  knowing  the  existing 
conditions,  and  could,  by  most  casual  ob- 
servation, have  seen  the  defects;  and,  where 
this  is  the  case,  the  general  averment  must 
give  way  to  the  specific.  Myers  v.  W-  C.  De 
Pauw  Co.,  supra;  Railroad  Co.  v.  Duel,  134 
Ind.  156,  33  N.  E.  355 

In  Power  Co.  v.  Murphy,  115  Ind.  566,  18 
N.  E.  30,  Mitchell,  J.,  speaking  for  the  court, 
in  reference  to  the  rule  of  the  assumption 
of  the  risk  by  the  employ^,  said:  "What  he 
[the  master]  especially  engages  is  that  he 
wiU  not  expose  the  employ^  to  danger  which 
is  not  obvious,  or  of  which  the  latter  has  no 
luLOwledge  or  adequate  comprehension,  and 
which  is  not  reaaonably  and  fairly  Incident 
to  and  within  the  ordinary  risks  of  the  serv- 
ice which  he  has  undertaJcen.  There  is  an- 
other equally  well-settled  principle,  correla- 
tive to  the  rules  which  define  the  duties  of 
the  employer,  which  holds  the  employg  to 
the  assumption  of  all  risks  naturally  and 
reasonably  incident  to  the  service  In  which 
he  embarks,  so  far  as  the  hazards  of  the 
service  are  obvious  and  within  the  apprehen- 
sion of  a  person  of  his  experience  and  under- 
standing. From  the  application  of  this  prin- 
ciple, it  follows  that  if  an  employ^  volun- 
tarily, without  specific  command  as  to  time 
and  manner,  uses  an  obviously  defective  im- 
plement, the  defect  being  alike  open  to  the 
observation  and  within  the  comprehension  of 
the  employer  and  employe,  both  stand  upon 
common  ground,  and  no  recovery  can  be  had 
for  a  resulting  injury.  •  •  •  Thus,  it  has 
been  well  stated  'that  an  employe  who 
knows,  or  by  the  exercise  of  ordinary  dili- 
gence could  know,  of  any  defects  or  Imper- 
fections \a  the  things  about  which  he  is 
employed,  and  continues  in  the  service  with- 
out objection,  and  without  promise  of 
change,  is  presumed  to  have  assumed  all 
the  consequences  resulting   from   such  de- 


fects, and  to  ttave  waived  an  right  to  recover 
for  injuries  caused  thereby.' "  In  the  case 
of  Rietman  v.  Stolte,  120  Ind.  314,  22  N,  E. 
304,  the  plaintiff  was  employed  by  defend- 
ants in  their  mill;  and,  under  the  direction 
of  the  latter,  he  was  engaged  in  loading 
heavy  timber  from  a  wagon  into  a  car,  by 
means  of  a  crane  belonging  to  the  defend- 
ants, on  which  there  was  an  iron  hook, 
which  grasped  and  held  the  timbers.  This 
hook  was  worn  and  defective,  which  the 
plaintiff  knew,  or  had  the  opportunity  of 
knowing.  While  the  plaintiff  was  engaged 
as  stated,  a  piece  of  timber  slipped  from  the 
grasp  of  the  book,  and  fell  upon  and  in- 
jured him.  The  court  held  that,  on  these 
facts,  there  could  be  no  recovery.  Judge 
Olds,  who  delivered  the  opinion,  after  quot- 
ing from  the  case  of  Power  Oo.  ▼.  Murphy, 
supra,  observes:  "The  rule  does  not  go  to 
the  extent  of  requiring  the  employfi  to  search 
for  latent  defects  in  the  machinery  or  ap- 
pliances furnished  him  for  use;  but  it  does 
go  to  the  extent  that  the  employ^  assumes 
the  consequences  resulting  from  such  defects 
as  are  patent,  and  such  as,  by  the  exercise  of 
ordinary  diligence,  and  ^ving  proper  heed 
to  the  things  that  surround  him,  he  would 
discover.  •  •  •  The  rule  of  law  which 
we  have  stated  requires  one  to  exercise  the 
faculties  which  he  possesses;  and,  if  there 
Is  a  patent  defect  in  a  tool  or  machinery  used 
by  him  which  he  can  see  by  looking,  he  must 
loolc,  and,  unless  some  reasonable  excuse  is 
given,  he  is  guilty  of  negligence  if  he  does  not 
look.  In  this  case  the  special  findings  show 
the  defect  to  be  one  which  the  appellee 
would  have  known  If  he  had  exercised  or- 
dinary diligence,  and  given  prefer  attention 
to  his  business  and  the  things  surrounding 
him,  and  that  he  was  neglectful  of  his  duty 
and  of  the  things  which  surrounded  him,  and 
it  was  by  reason  of  his  ovni  negligence  that 
he  did  not  iuiow  of  the  defect  In  the  hook, 
and  is  chargeable  with  having  known  of 
that  defect"  In  Coal  Co.  v.  Hoodlet,  129 
Ind.  327,  27  N.  E.  741,  the  court,  in  consider- 
ing this  question,  on  page  332,  120  Ind.,  and 
page  741,  27  N.  E.,  said:  "It  Is  also  settled 
law  that,  notwithstanding  the  continuing 
duty  resting  upon  the  master  to  provide  for 
his  employes  suitable  and  safe  places  and 
appliances  for  their  work,  the  employe  who 
voluntarily  continues  In  the  master's  service 
after  notice  of  defects  in  tools,  machinery, 
or  other  appliances,  which  augment  the  dan- 
ger of  his  service,  thereby  assumes  the  risk 
as  Increased  by  the  defect,  unless  the  master 
expressly  or  impliedly  promises  to  remedy 
the  defect"  The  case  of  Railway  Oo.  v. 
Watson,  114  Ind.  20,  14  N.  E.  721,  and  15  N. 
B.  824,  Is  Instructive  upon  this  subject  In 
delivering  the  opinion  of  the  court  In  that 
case,  Elliott  J.,  on  page  27,  114  Ind.,  and 
page  721,  14  N.  E .  and  page  824,  15  N.  B.. 
says:  "The  rule  which  we  regard  as  sound 
in  principle,  and  supported  by  authority,  may 
be  thus  expressed:    The  employe  who  con- 
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tlnues  in  the  aenrlce  of  his  employn,  after 
notice  of  a  defect  augrmentlng  the  danger  of 
the  serrlce,  assumes  the  risk  as  Increased 
by  the  defect  unless  the  master  expressly 
or  impliedly  promises  to  remedy  the  defect. 
The  promise  of  the  master  is  the  basis  of  the 
exception.  If  the  promise  be  absent,  the 
exception  cannot  exist"  In  the  case  of  Bail- 
way  Co.  V.  Sandford,  117  Ind.  265,  19  N.  B5. 
770«  on  page  266,  117  Ind.,  and  page  770,  19 
N.  B.,  it  was  said  by  Elliott,  C.  J.:  "Em- 
ployes assume  aU  ordinary  risks  incident  to 
the  employment,  but  they  assume  no  ex- 
traordinary risks  catised  by  the  employer's 
breach  of  duty,  unless  they  have  knowledge 
of  the  unusual  danger  caused  by  the  breach, 
and  voluntarily  continue  in  the  company's 
employment  If,  with  this  knowled^,  they 
do  continue,  then  the  Increased  danger  be- 
comes an  incident  of  the  service,  which  they 
assume,  and  for  liability  from  which  the 
master  is  exonerated.  The  knowledge  of  the 
danger  adds  it  as  one  of  the  incidents  of  the 
employment  which  the  employe  assumes.  It 
becomes  a  danger  which  his  continuance 
In  his  master's  service  makes  an  incident  of 
the  service;  and,  when  It  takes  this  charac- 
ter, the  master  is  no  longer  bound  to  answer 
for  the  employe's  safety  so  far  as  It  Is  im- 
periled by  the  danger  voluntarily  and  know- 
ingly assumed.  The  knowledge,  In  conjunc- 
tion with  the  continuance  in  the  service, 
operates  as  a  waiver  of  the  right  to  make 
the  master  responsible."  After  quoting  from 
Beach  on  Contributory  Negligence,  the  learn- 
ed chief  justice  continues:  "This  puts  the 
rule  exonerating  the  master  on  the  true 
ground.  He  is  exonerated  because  the  em- 
ployfi  himself  assumes  the  danger,  as  in- 
creased; and,  as  he  voluntarily  assumes  it, 
the  master  Is  relieved.  The  parties  change 
positions;  the  employ^  assumes  the  risk 
that  if  it  were  not  for  his  knowledge,  his 
employer  would  be  compelled  to  assume. 
The  duty  which  the  employer  Is  under  Is 
materially  affected  by  the  element  of  knowl- 
edge, and,  unless  a  duty  Is  shown,  of  course 
there  can  be  no  actionable  negligence,  since 
a  duty  lies  at  the  foundation  of  every  right 
of  action  grounded  on  the  negligence  of  a 
defendant  It  must  follow,  in  order  to  show 
a  breach  of  duty  creating  a  cause  of  action 
for  its  breach,  that  it  is  necessary  to  aver 
that  the  employe  was  ignorant  of  the  default 
of  the  employer  which  increased  the  perils 
of  the  service."  In  the  case  of  Rogers  v. 
L^den,  127  Ind.  50,  26  N.  E.  210,  the  same 
learned  judge,  in  delivering  the  opinion  of 
the  court,  on  page  54,  127  Ind.,  and  page 
210,  26  N.  E.,  said:  "We  do  not  doubt  that  it 
[the  instruction]  correctly  expresses  the  law 
as  applied  to  a  case  where  the  question  is 
one  of  contributory  negligence;  but  here  the 
questlcm  Is  not  exclusively  one  of  that  char- 
acter, for  the  material  question  Is  whether 
appellee,  having  knowledge  of  the  danger, 
assumed  It  as  one  of  the  risks  incident  to 
his  service.    The  law  upon  this  point  Is  well 


settled,  for  it  has  often  been  held  that  where 
the  danger  Is  known,  although  it  la  at- 
tributable to  a  breach  of  duty  upon  the  part 
of  the  employer,  the  employe  assumes  it  as 
one  of  the  risks  of  his  service  if  he  volun- 
tarily remains  in  the  employer's  service  aft- 
er he  has  acquired  a  knowledge  of  the  dan- 
ger. An  exception  to  the  general  rule  exists, 
but  exists  only  when  the  employer  prom- 
ises to  take  measures  to  remove  the  dan- 
ger." This  court  in  an  opinion  by  Gmm- 
packer,  J.,  in  the  case  of  Railroad  Co.  v. 
Doan,  8  Ind.  App.  453,  29  N.  B.  940,  on  page 
455,  S  Ind.  App.,  and  page  940,  29  N.  B., 
said:  "While  a  servant  does  ordinarily  as- 
sume all  of  the  incidental  risks  of  his  em- 
ployment and  those  which  are  patent  and 
within  the  reasonable  range  of  his  observa- 
tion, at  the  same  time  the  master  undertakes 
to  exercise  reasonable  care  and  diligence  to 
provide  him  with  safe  appliances  and  sur- 
roundings." 

It  appears  from  the  averments  of  tba 
amended  complaint  under  consideration  that 
appellant  when  he  performed  the  work  in 
which  he  was  injured,  was  acting  under  the 
orders  and  directions  of  one  Craft  the  appd- 
lee's  superintendent  It  is  also  shown  in  the 
pleading  that  the  appellant  was  employed 
for  the  purpose  of  assisting  in  the  erection  of 
the  building.'  There  is  a  line  of  cases  hold- 
ing that  where  a  servant  is  acting  under 
the  specific  orders  of  his  superior  as  to  the 
time,  place,  and  manner  of  doing  the  work, 
he  is  justified  in  obeying  the  orders  of  such 
superior,  and  does  not  assume  the  risk,  un- 
less the  danger  is  so  apparent  that  a  rea- 
sonably prudent  man  would  not  engage  in 
the  work.  The  rule  just  referred  to,  how- 
ever, applies  only  to  cases  where  the  doty 
assigned  is  a  fecial  one,  although  it  may 
be  within  the  general  scope  of  the  employ- 
ment Here  it  is  conceded  by  .the  facts 
averred  that  the  appellant  was  employed 
In  the  construction  of  the  building,  and  In 
the  work  in  which  he  was  assisting.  It  can- 
not well  be  seen  how  the  appellant  conld 
have  been  engaged  in  any  special  work  in 
aasistlng  with  the  erection  of  the  frame, 
when  he  had  undertaken  to  perform  Just 
snch  work,  for  it  must  be  conceded,  we 
think,  that  the  work  referred  to  was  a  part 
of  the  employment  of  the  erecting  and  con- 
struction of  the  building.  True,  be  says  he 
was  neither  a  cari>enter  nor  a  builder,  but 
it  required  neither  of  these  to  discharge  the 
duty  to  which  he  says  he  was  assigned. 
But  St  aU  events,  if  he  knew  of  the  danger, 
he  cannot  recover.  The  case  of  Taylor  v. 
RaUroad  Co.,  121  Ind.  124,  22  N.  E.  876,  is 
a  leading  one  upon  the  doctrine  referred  to. 
There  the  plaintiff  was  ordered  by  the  de- 
fendant's master  mechanic  to  disconnect  an 
equalizer  on  one  of  defendant's  locomotives, 
and  remove  it  from  its  place,  in  order  to 
enable  the  master  mechanic  to  examine  it 
While  thus  engaged  in  the  work  of  remov- 
ing the  key  of  the  equaliser,  under  the  spe- 
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dflc  direction  ot  tbe  master  meclianlc,  the 
equalizer  waa  negligently  pulled  out  of  Its 
place,  and  fell  iq)on  the  plaintiff,  seriously 
Injuring  blm.  The  equalizer  was  a  piece  of 
iron,  weighing  200  pounds;  and  it  was  caused 
to  fall  upon  the  plaintiff  by  the  negligence 
of  the  master  mechanic,  and  without  plain- 
tiff's fEiolt  The  court  said,  on  page  130, 
121  Ind.,  and  page  87G,  22  N.  B.:  "It  is  Im- 
portant to  bear  in  mind  that  the  appellant 
was  performing  a  special  duty,  enjoined 
upon  him  by  a  superior,  whom  it  was  his 
doty  to  obey.  Although  the  work  was  with- 
in  tbe  general  scope  of  his  service,  nerertbe- 
less  be  was  performing  It  under  a  special  or- 
der. It  was  therefore  a  wrong  on  the  part 
of  tbe  agent  baring  tbe  right  to  order  bim 
to  do  tbe  BfiwiSe  work  to  increase  tbe  peril 
of  tbe  service  by  his  own  negligence,  Tbe 
employe,  acting  under  tbe  qteclflc  order,  had 
a  right  to  assume,  in  tbe  absence  of  warn- 
ing or  notice,  that  hia  superior  who  gave  the 
oorder  would  not  by  his  own  negligence  make 
the  work  unsafe.  We  adhere  flrnily  to  the 
rule  declared  in  such  cases  as  Railway  Oo. 
V.  Watson,  supra,  and  Bailway  Oo.  v.  Sand- 
ford,  IIT  Ind.  265,  19  N.  B.  770,  that  the 
employe  assumes  all  the  risk  incident  to  the 
service  he  enters;  but  we  assert  that  the 
rule  does  not  apply  where  a  superior  agent, 
representing  the  master,  orders  the  employe 
to  do  a  designated  act,  and,  while  the  em- 
ploye is  engaged  in  doing  wliat  he  was  spe- 
cially ordered  to  do,  the  superior,  by  act  of 
negligence,  causes  the  employe  to  receive  an 
Injoiy.  Tbe  employe,  in  entering  the  serv- 
ice, does  not  assume  a  risk  created  by  the 
nei^lgent  act  of  the  master's  representative 
In  making  unsafe  woric  which  he  specially 
orders  tbe  employe  to  perform."  It  will  be 
seen  by  reading  the  opinion  that  the  case 
from  which  we  quote  proceeds  upon  the  as- 
sumption that  the  danger  was  not  open  to 
the  view  of  the  plaintiff,  and  also  that  the 
negligent  act  waa  performed  by  the  superior 
who  gave  tbe  order  directing  plaintiff  to  do 
tbe  act  which  led  to  his  injury,  and  that,  too, 
without  any  warning  or  notice  from  such 
superior  to  the  plaintiff.  These  facts  readily 
distinguish  the  case  cited  from  the  case  In 
hand.  Here,  as  we  have  seen  from  the  com- 
plaint, there  is  nothing  to  disclose  the  fact 
that  tbe  superintendent  was  to  blame  for  not 
using  tag  ropes,  nor  is  it  made  to  appear 
that  the  order  of  the  superintendent  placed 
tbe  appellant  in  any  more  danger  than  was 
obvious  to  any  ordinarily  observant  man. 
Judge  Blliott  farther  says,  in  the  case  from 
which  we  have  Just  quoted:  "Many  of  the 
cases  go  much  further  than  we  do  here,  for 
they  assert  that  an  employe  is  Justified  in 
obeying  the  orders  of  one  who  has  a  right 
to  command,  unless  the  danger  of  obedience 
Is  so  apparent  that  a  reasonably  prudent 
man  would  not  assume  the  risk."  All  the 
cases  in  this  line,  so  far  as  we  are  advised, 
proceed  upon  the  assumption  that  the  dan- 
ger was  not  open  to  a  person  of  ordinary 


prudence  and  intelligence.  In  tbe  present 
case,  as  we  have  seen,  the  reverse  is  true, 
In  Coal  Co.  v.  Hoodlet,  supra.  It  was  said 
by  McBride,  J.,  speaking  for  the  court: 
"Where  a  master  orders  the  servant  to  do 
something  which  involves  encountering  a 
risk  not  contemplated  in  his  employment,  al- 
though the  risk  is  equally  open  to  the  ob- 
servation of  both,  it  does  not  necessarily  fol- 
low that  the  servant  either  assumes  the  in- 
curred risk,  or  is  negligent  in  obeying  the 
order.  If  the  apparent  risk  is  such  that  a 
man  of  ordinary  prudence  would  not  take  tbe 
risk,  tbe  servant  acts  at  his  perIL  But,  un- 
less the  apparent  danger  Is  such  as  to  deter 
a  man  of  ordinary  prudence  from  encoun- 
tering it,  the  servant  will  not  be  compelled 
to  abandon  the  service,  or  to  assume  all  ad- 
ditional rislc,  but  may  obey  the  order,  using 
care  in  proi)ortion  to  the  risk  apparently  as- 
sumed; and,  if  be  Is  Injured,  tbe  master 
must  respond  In  damages."  An  authority 
of  high  standing  says:  "If,  therefore,  tbe 
master  orders  the  servant  Into  a  situation  of 
danger,  and  he  obeys,  and  Is  thereby  injured, 
the  law  will  not  deny  him  a  remedy  against 
the  master  on  tbe  ground  of  contributory 
negligence,  unless  tbe  danger  was  so  glar- 
ing that  no  prudent  man  would  have  entered 
into  it,  even  where,  like  the  servant,  he  was 
not  entirely  free  to  choose."  2  Thomp.  Neg. 
975.  Says  Judge  Cooley:  "It  has  been  often, 
and  very  Justly,  remarked  that  a  man  may 
de<dlne  any  exceptionally  dangerous  employ- 
ment; but,  it  be  voluntarily  engages  in  it, 
he  should  not  complain  because  it  is  danger- 
ous. Nevertheless,  where  one  has  entered 
upon  the  employment,  and  assumed  the  inci- 
dental risks,  it  is  not  reasonable  to  hold  that 
other  risks  which  he  is  directed  by  tbe  master 
to  assume  are  to  be  left  to  rest  upon  bis 
shoulders,  merely  because  he  did  not  take 
upon  himself  the  responsibility  of  throwing 
up  tbe  employment,  instead  of  obeying  the 
order."  Cooley,  Torts,  marg.  p.  555.  See, 
also,  RaUway  Co.  v.  Lang,  118  Ind.  579,  21 
N.  B.  317;  Pennsylvania  Co.  v.  O'Shaugb- 
nessy,  122  Ind.  588,  23  N.  B.  675;  Noll  v. 
Railway  Co.,  129  Ind.  260,  28  N.  B.  183,  611{ 
Coombs  V.  Cordage  Co.,  102  Mass.  672;  Good- 
fellow  V.  RaUroad  Co.,  106  Mass.  461;  Haley 
V.  Case,  142  Mass.  316,  7  N.  B.  877;  Crowley 
V.  Railway  Co.,  65  Iowa,  658,  20  N.  W.  467, 
and  22  M.  W.  918;  Abel  v.  President,  etc., 
103  N.  T.  581,  9  N.  E.  325;  Reagan  v.  RaU- 
way Co.,  93  Mo.  348,  6  8.  W.  371;  Lewis  v. 
Selfert,  116  Pa.  St  628.  11  AtL  514.  The 
court  did  not  err  in  sustaining  the  demurrer. 
Judgment  affirmed. 


as  Ind.  App.  I9t) 
FOTTRTHMAN  v.  FOtJRTHMAN. 
(Appellate  Court  of  Indiana.     May  5,   1896.) 
HosBAyn  and  Wife— Neootiablb  IvsTBt'iiBiiTs — 

LmrrATIONS— ASSIOKMBNT  POR  Nbw 
Trial  — Rbview. 
1.  LimitationB  do  not  run,  during  the  con- 
tinuance of  tbe  marital  relation,  against  notes 
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made  by  a  husband  to  his  wife  before  their 
marriage,  and  which  were  due,  but  not  barred, 
Kt  the  date  of  the  marriage. 

2.  Where  the  trial  court  has  directed  the 
jury  to  find  for  plaintiS  as  to  a  certain  claim, 
the  instruction  will  not  be  reviewed,  where  the 
giving  of  it  was  not  assigned  as  a  cause  for  a 
new  trial. 

Appeal  from  circuit  court,  Spencer  county; 
Edward  Gough,  Judge. 

Action  by  Elizabeth  Fourtbman,  widow, 
against  John  Fourthman,  executor,  etc.,  for 
moneys  due  from  defendant's  testator,  and 
for  the  statutory  allowance.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
AfBrmed.  ° 

Kramer,  Hennlng  &  May,  for  appellant  E. 
M.  Swan,  for  appellee. 

GAVIN,  C.  J.  Appellee  recovered  Judgment 
against  appellant  for  moneys  due  her  from 
bis  testator,  her  husband,  and  for  the  $500 
uUowed  her  by  law.  As  to  the  moneys  due 
from  the  deceased  husband,  the  statute  of 
limitations  constitutes  the  defense  relied  on. 
The  question  we  are  called  upon  to  deter- 
mine is  this:  Before  marriage  the  wife  loan- 
ed the  husband  money,  taking  his  notes  there- 
for. Afterwards,  and  before  the  notes  were 
barred  by  the  statute,  but  subsequent  to  their 
maturity,  the  parties  were  married,  and 
lived  together  as  husband  and  wife,  until 
his  death.  By  this  time  the  period  of  lim- 
itation fixed  by  the  statute  had  long  since  ex- 
pired. Did  the  statute  run  against  her  dur- 
ing the  marriage?  If  not,  the  daim  Is  en- 
forceable; otherwise,  it  is  not  Under  our 
statutes,  prior  to  the  Revision  of  1881,  cover- 
ture, like  infancy,  constituted  a  legal  dis- 
ability. The  statute  of  limitations,  however, 
began  to  run  whenever  the  cause  of  action 
accrued,  whether  the  party  was  under  legal 
disability  or  not;  but,  by  virtue  of  express 
provision  of  the  statute,  to  him  who  was  un- 
der disability  when  the  cause  Of  action  ac- 
crued, two  years  were  allowed  within  which 
to  bring  the  action  after  its  removal.  King 
V.  Carmlchael,  130  Ind.  20,  35  N.  E.  509;  Herfl 
V.  Griggs,  121  Ind.  471,  23  N.  E.  279;  2  Rev. 
St.  1876,  p.  126,  {  215;  Rev.  St  1881,  §  290 
(Rev.  St  1804,  {  297).  Since  the  Code  of 
1881,  married  women  have  not  been  includ- 
ed In  the  statutory  definition  of  "persons  un- 
der legal  disabllitleB";  and  it  has  been  set- 
tled that  a  married  woman  is  no  longer  to  be 
regarded  as  under  legal  disabilities  in  the 
sense  In  which  that  phrase  is  used  in  the 
saving  clause  of  the  statute  which  gives 
such  persons  two  years  additional  within 
which  to  bring  their  actions.  Rosa  v.  Prather, 
103  Ind.  191,  2  N.  B.  575;  City  of  Indianapo- 
lis V.  Patterson,  112  Ind.  344,  14  N.  E.  551; 
Sedwlck  V.  Rltter,  128  Ind.  209,  27  N.  E.  610. 
It  Is  also  true  that,  even  had  she  continued 
under  the  statutory  disability,  appellee  would 
not  hare  been  brought  within  the  saving 
clause  by  reason  of  her  marriage,  because  she 
was  not  covert  when  the  debts  matured.  Ap- 
pelloe's  rights,  then,  are  clearly  not  preserved 


by  virtue  of  any  exception  In  the  statute.  If 
her  rights  are  to  be  saved.  It  most  be  by  rea- 
son of  the  especial  and  pecnilar  relation- 
ship existing  between  the  parties,— that  of 
husband  and  wife. 

Appellant's  learned  counsel  insist  that  un- 
der our  married  woman's  enabling  act  the 
legal  unity  of  husband  and  wife  has  become 
an  exploded  fiction,  to  which  resort  may  not 
be  had  to  preserve  that  which  would  other- 
wise be  lost  Our  decisions,  however,  are  to 
the  contrary,  and  establish  the  law  to  be  In 
this  stats  that  this  unity  of  husband  and 
wife  does  continue  for  some  purposes,  al- 
though equity  will  take  cognizance  of  some 
of  their  business  dealings  with  each  other, 
and  compel  each  to  do  that  which  Is  fair  and 
right  Bamett  v.  Harshbarger,  106  Ind.  410, 
6  N.  B.  718;  Harrell  v.  Harrell,  117  Ind.  94, 
19  N.  B.  621;  Oomstock  v.  Coon,  135  Ind.  640, 
35  N.  B.  900.  Both  the  supreme  court  and 
this  court  have  decided  that  the  statute  of 
limitations  does  not  run  as  between  husband 
and  wife.  Bamett  v.  Harshbarger,  supra; 
Dice  V.  Irvln,  110  Ind.  661,  11  N.  B.  488; 
Parrett  v.  Palmer,  8  Ind.  App.  856,  36  N.  E. 
713.  The  question  is  very  fully  and  ably 
discussed  by  Judge  Elliott  In  the  Bamett 
Case,  and  the  conclusion  Is  there  reached 
that,  although  the  enabling  acts  have  re- 
moved the  principal  portion  of  a  married 
woman's  disabilities,  yet  the  law  still  recog- 
nizes that  the  husband  and  wife  are  for 
some  purposes  one,  and  that  it  is  not  in  Iiar- 
mony  with  the  spirit  of  our  taistltutions  to 
require  the  unity  of  the  family  to  be  dis- 
turbed, and  its  concord  to  be  marred,  by  com- 
pelling the  spouse  to  assert  her  rights  against 
her  consort  in  a  court  of  law,  or  else  be  de- 
barred by  lapse  of  time  from  recovering  her 
own.  This  holding  is  In  accord  with  the 
views  announced  In  other  Jurisdictions.  Al- 
paugh  V.  WUson  (N.  J.  Ch.)  28  Atl.  722;  Tec- 
mans  V.  Petty  (N.  J.  Ch.)  4  Atl.  631;  Second 
Nat  Bank  v.  Merrill  &  Houston  Iron  Works 
CWls.)  50  N.  W.  505;  Bumham  v.  McMlchael 
(Tex.  Civ.  App.)  26  S.  W.  887.  The  New 
Jersey  and  Wisconsin  decisions  cited  refer 
to  and  approve  the  Bamett  Case,  while  the 
Wisconsin  Case  is  similar  to  this  in  hand,  in 
that  the  debt  accrued  before  the  marriage. 
There  is  nothing  in  Kennedy  v.  Wamica,  136 
Ind.  161,  86  N.  E.  22,  to  authorize  us  to  hold 
that  the  supreme  court  intended  to  overrule 
the  decisions  to  which  we  have  referred. 
Evidently,  the  matters  herein  decided  and 
herein  involved  were  not  in  the  Wamica 
Case  presented  to  the  court  nor  passed  upon 
by  it 

Our  conclusion  is  that  the  statute  of  lim- 
itations did  not  ran  against  appellee  during 
the  time  of  her  marriage  to,  and  co-habitation 
with,  her  husband,  and  such  period  Is  to  be 
excluded  from  calculation  In  determining 
whether  or  not  the  claim  la  barred. 

Counsel  question  the  correctness  of  the 
Jury's  allowance  of  appellee's  $500  claim. 
The  Jury  was  by  the  court  directed  to  find 
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as  to  tUs  In  ha  favor.  The  giTlng  of  this  In- 
■tmctloii  is  not  assigned  as  a  cause  for  new 
trial.  The  only  reasons  for  new  trial  are 
those  which  see^  to  present  the  sufficiency  of 
the  evidence,  and  the  correctness  of  the 
amount  of  the  lecoveiy.  These  only  author- 
ize us  to  determine  from  the  entire  evidence 
whether  there  Is  any  which  fairly  supports  the 
verdict  for  the  sum  allowed,— $699.  Huber 
T.  Beck,  6  Ind.  App.  484,  33  N.  E.  985.  We 
are  of  opinion  that  this  sum  might  have  been 
properly  allowed,  even  though  the  $500  claim 
had  been  rejected.    Judgment  affirmed. 

REINHARD,  J.,  did  not  participate. 


06  Ind.  App.  on 

HUBBR  MANUF-O  00.  v.  BTJSHY.* 

(Appellate  Ooort  of  Indiana.     May  6,  1886.) 

Balb— NoTica— Waitbb  or— Fi.aAi>iiis— Bill  of 

EXCBPTIOKB. 

1.  A  single  pleading  cannot  eonatitate  both 
an  answer  and  a  connterdaim.  Where  it  seta 
ont  new  matter,  and  aalu  affirmative  relief,  it 
will  be  considered  as  a  counterclaim,  and  not 
an  answer. 

2.  If  a  verbal  notice  of  a  breach  of  war- 
lanlT  is  given,  accepted,  and  acted  upon,  where 
a  written  notice  has  been  stipnlated  for,  the 
giving  of  the  written  notice  is  waived. 

3.  In  a  pleading  fonnded  on  a  breach  of 
warranty,  a  written  order  mentioned  as  having 
been  given  for  the  purchase  of  the  article  war- 
ranted, unless  it  contains  the  warranty  relied 
on,  should  not  be  set  oat  or  attached  as  an  ex- 
hibit 

4.  A  bill  of  exceptions,  to  be  considered  a 
of  the  record  on  appeal,  should  be  em- 
lied  in  the  transcript  as  a  part  of  it,  and 

cannot  properly  be  filed  as  an  independent  doc- 
ament;  nor  mere^  attached  to  the  transcript. 


part 
Dodie 


Appeal  from  circuit  court,  BUaml  county; 
J.  C.  Cox,  Judge. 

Action  by  the  Huber  Manufacturing  Com- 
pany against  William  H.  Bnsey.  From  the 
Judgment,  plBlnt<<T  appeals.    Affirmed. 

Rcscoe  EUmple,  for  appellant.  Lovelaud  & 
Loveland,  for  appellee. 

ROSS,  J.  The  appellant  brought  this  ac- 
tion in  replevin  to  recover  possession  of  one 
grain  separator,  "with  straw  stacker,  belts, 
and  all  the  fixtures  and  appendages  with  or 
belonging  to  the  same,  and  also  one  trudc 
vragon  under  the  same;  one  Atlas  steam  en- 
gine, *  *  *  with  hose  and  all  fixtures  and 
appendages  with  or  belonging  to  the  same; 
also,  one  main  drive  belt  and  all  belts  used 
In  and  about  said  separator,  engine,  and 
machinery,"— all  of  which  were  alleged  to 
be  unlawfully  detained  from  appellant  by  ap- 
pellee. To  the  complaint,  appellee  filed  an 
answer  In  two  paragraphs,  and  a  counter- 
claim In  one  paragraph.  A  demurrer  was 
sustained  to  the  second  paragraph  of  the 
answer.  The  counterclaim  was  designated 
and  filed  as  "an  answer  and  counterclaim." 
A  demurrer  for  want  of  facts  to  constitute 
a  cause  of  defense  or  to  state  a  cause  of  ac- 
tion or  counterclaim  was  filed  to  this  plea, 
and  overruled. 

%  Kebearlug  dwiled. 


The  flrat  four  qpecifleatlons  of  error  as- 
signed in  this  court  call  In  question  the  suf- 
ficiency of  the  third  paragraph  of  appeUee'a 
answer  or  counterclaim.  No  single  pleading 
can  subserve  the  double  purix>se  of  an  an- 
swer and  a  counterclaim.  Under  the  plead- 
ing, denominated  as  an  "answer"  or  "coun- 
terclaim," the  appellee  sought  affirmative  re- 
lief against  the  aK>ellant;  hence  it  was  not 
an  answer  to  appellant's  complaint,  but  was 
a  cross  action  or  counterclaim,  and  its  suffi- 
ciency must  therefbrc  be  tested  as  such.  In 
tils  counterclaim,  the  appellee  seeks  to  show 
by  the  facts  alleged  that  he  is  the  owner, 
and  entitled  to  the  possession,  of  the  Atlas 
engine  and  drive  belt  described  in  appel- 
lant's complaint,  and  which  was  taken  from 
him  and  delivered  to  appellant  under  and 
pursuant  to  the  writ  cf  replevin  issued  on 
appellant's  complaint;  and  he  alleges  that 
by  reason  of  such  taking,  and  the  retention 
thereof  by  appellant,  he  has  been  deprived 
of  its  use,  and  damaged  thereby  in  the  sum 
of  $500.  He  also  asks  for  the  return  there- 
of, and  for  damages  on  account  of  the  tak- 
Ing  and  its  retention.  With  this  counter^ 
claim,  appellee  filed,  as  exhlUts,  several  in- 
struments in  writing,  from  which,  taken  In 
connection  with  the  facts  alleged,  it  is  shown: 
That  on  the  25th  day  of  April,  1892,  the 
appellee  purchased  from  appellant  "one  steam 
8Q>arator  with  32-lnch  cylinder  and  4S-lnch 
separator,  with  one  bagger,  one  brake,  and 
one  flax  sieve,  which  separator  included  one 
truck  wagon  under  the  same."  That,  In  pay- 
ment therefor,  he  executed  his  three  prom- 
issory notes,  payable  in  bank,  due  November 
1,  1882,  November  1,  1893,  and  November  1, 
1884,  the  first  calling  for  $149,  and  the  oth- 
ers for  $148  each.  To  secure  the  i»ayment 
of  such  notes  when  due,  he  gave  a  chattel 
mortgage  on  the  machinery,  etc.,  purchased 
and  other  machinery  then  owned  by  him. 
That,  when  aK>eIlant  sold  the  machine  to 
appellee,  appellant  warranted  it  to  do  certain 
work.  And  that  it  failed  to  do  the  work 
warranted,  and  appellant  failed  to  remedy 
the  defects,  although  notified  thereof. 

The  first  objection  urged  to  the  sufficiency 
of  the  counterclaim  is  "that  It  is  not  alleged 
that  any  written  notice  whatever  was  ever 
given  to  the  appellant,  or  any  of  ite  agenta, 
stating  wherein  the  separator  failed  to  fill 
the  warranty  made  In  the  written  contract." 
We  have  looked  in  vain  for  any  allegation  In 
the  counterclaim  that  the  warranty  of  appel- 
lant vras  reduced  to  writing,  or  that,  in  case 
the  machinery  failed  to  meet  the  terms  of 
the  warranty,  the  appellee  was  to  give  appel- 
lant notice  thereof  in  writing.  Counsel's  ar- 
gument on  this  question  has  not  been  con- 
fined to  a  consideration  of  the  facts  alleged 
in  the  counterclaim,  but  he  has  had  In  mind 
probably  the  evidence,  and  confounded  that 
with  the  facts  alleged.  It  may  be  conceded 
as  true  that  In  an  action  upon  a  contract, 
whatever  ite  nature,  which  provides  that  no 
right  of  action  shall  accrue  until  the  opposite 
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party  has  had  notice  tn  writing,  »uch  notice 
mtiet  be  given,  unless  waived,  before  a  right 
ol  action  win  accrue.  But,  IT  a  verbal  notice 
Is  given,  accepted,  and  acted  upon,  where  a 
written  notice  has  been  stipulated  for,  the 
giving  of  the  written  notice  is  waived. 

It  is  next  urged  that  the  counterclaim  is 
bad  because  a  copy  of  "the  written  order  on 
which  the  machinery  was  ordered"  was  not 
filed  with  and  made  a  part  thereof.  It  is 
alleged  In  the  coimtercl^im  that  upon  cer- 
tain representations  made  by  appellant's  sell- 
ing agent,  which  representations  are  specific- 
ally alleged,  appellant  "was  Induced  to,  and 
did,  sign  and  deliver  to  plaintiff  (appellant) 
a  written  order  for  said  machine,  a  duplicate 
of  which  Is  herewith  filed,  as  Exhibit  A." 
The  counterclaim  is  not  predicated  upon  this 
order  given  by  appellee,  and,  so  far  as  the 
facts  alleged  disclose,  the  warranty  of  ap- 
pellant which  was  the  Inducement  to  appel- 
lee to  purchase  the  machine  was  not  em- 
braced In  the  order.  If  the  order  was  not 
the  foundation  of  the  appellee's  action,  it  was 
not  proper  to  file  it  with  or  malce  It  a  part 
of  his  counterclaim.  Whether  the  theory  of 
appellee's  counterclaim  is  to  recover  posses- 
sion of  property  taiien  from  him,  and  unlaw- 
fully detained  by  appellant,  or  for  breach  of 
a  warranty,  or  both,  we  need  not  determine; 
but,  so  far  as  any  objection  has  been  point- 
ed out,  we  think  it  states  facts  sufficient  to 
entitle  appellee  to  affirmative  relief  against 
appellant.  Inasmuch  as  we  have  decided 
that  this  pleading  is  a  counterclaim,  and  not 
an  answer,  it  Is  unnecessary  to  say  anything 
with  reference  to  its  sufficiency  as  an  an- 
swer, or  its  effect  if  insufficient  as  such. 
Counsel  has  cited  many  authorities  holding, 
and  we  believe  it  is  well  settled,  that  It  Is 
error  to  overrule  a  demurrer  to  an  insuffi- 
cient answer,  and  that  a  Judgment  wiU  be 
reversed  therefor,  unless  the  record  shows 
affirmatively  that  the  party  was  not  injured 
thereby. 

The  last  specification  of  error  is  that  the 
court  erred  In  overruling  appellant's  motion 
for  a  new  trial.  The  Jury,  by  their  verdict, 
found  that  the  appellant  was  entitled  to  the 
possession  of  the  grain  separator  with  straw 
stacker,  belts,  fixtures,  and  appendages,  and 
one  truck  wagoQ  under  the  same.  They 
also  found  that  the  appellee  was  the  owner, 
and  entitled  to  the  possession  and  return,  of 
the  Atlas  steam  engine,  with  hose  and  all 
fixtures  and  appendages  with  or  belonging 
to  the  same,  also  one  main  drive  belt;  and 
they  assessed  appellee's  damages  against  the 
appellant  for  the  taking  and  detention  of 
said  property  at  $50.  There  was  ample  evi- 
dence from  which  the  Jury  might  find  that 
tlie  separator  did  not  do  the  work  It  was 
warranted  to  do;  hence  that  there  was  a 
breach  of  the  warranty.  But  It  Is  contended 
that,  although  appellant  warranted  the  ma- 
chlne  to  do  good  work,  it  was  agreed  by 
the  parties,  and  stipulated  by  the  terms  of 
said  warranty,  that  "If,  Inside  of  ten  days 


from  the  day  of  its  first  use,  the  said  ma- 
chinery falls  to  fill  said  warranty,  written 
notice  shaU  be  given  the  Huber  Manufactar- 
Ing  Company,  Marion,  Ohio,  by  registered 
letter,  and  also  to  the  local  agent  from 
whom  the  same  was  purchased,  stating 
wherein  it  falls  to  fill  the  warranty,  and  a 
reasonable  time  shall  be  allowed  to  get  the 
machinery  to  remedy  the  d^ect.  If  any  there 
be,  and  an  opportunity  offered  thereafter  for 
a  fair  trial  (tf  It  be  of  such  nature  that  rem- 
edy cannot  be  suggested  by  letter),  the  un- 
dersigned rendering  necessary  and  friendly 
assistance.  If  the  machinery  cannot  be 
made  to  fill  the  warranty,  the  part  which 
fails  shall  be  returned  by  the  undersigned 
[the  appellee]  to  the  place  from  whence  he 
received  It,  and  another  shall  be  substituted, 
which  shall  fill  the  warranty.  *  *  •  It  is 
further  mutually  uuderstood  and  agreed  that 
the  continued  use  of  said  machinery  after 
the  expiration  of  the  time  named  in  the 
above  warranty  shall  be  evidence  of  the  ful- 
fillment of  the  warranty."  It  has  been  held 
by  the  court,  in  an  action  brought  to  recover 
the  purchase  price  of  a  machine  sold,  where 
the  seller  has  warranted  the  working  of  the 
machine  in  terms  very  similar  to  those  con- 
tained in  the  warranty  above  set  out,  and 
also  providing  for  the  giving  of  a  written 
notice  to  home  office  if  the  machine  failed  to 
woric,  and  to  allow  a  reasonable  time  to  get 
to  the  machine  and  remedy  the  defect,  that 
the  purchaser  could  not  declare  a  breach 
of  the  warranty  until  he  had  given  the  no- 
tice he  agreed  to  give,  and  had  allowed  the 
seller,  after  receipt  of  such  notice,  a  reasona- 
ble time  to  get  to  the  machine,  and  to  reme- 
dy the  defects;  that  the  giving  of  the  no- 
tice and  allowing  of  a  reasonable  time  to 
remedy  the  defects  were  conditions  preced- 
ent to  the  purchaser's  right  to  declare  a 
breach  of  the  warranty.  J.  F.  Seiberllng  & 
Co.  V.  Rodman,  14  Ind.  App.  — ,  43  N.  E. 
38.  But  If  it  were  conceded  that  the  appel- 
lee did  not  give  notice  to  appellant  by  regis- 
tered letter,  as  provided  in  the  agreement, 
still  we  are  unable  to  see  what  effect  that 
would  have  upon  the  result  In  this  case, 
when  it  clearly  appears  that  the  appellee  re- 
covered nothing  from  appellant  on  account 
of  the  supposed  breach  of  the  warranty. 
The  appellant  was  awarded  possession  of 
the  machine,  belts,  fixtures,  etc.,  which  It 
sold  to  appellee,  while  appellee  was  adjudg- 
ed to  be  the  owner  and  entitled  to  the  pos- 
session of  a  steam  engine,  fixtures,  belts, 
etc,  which  the  appellant  took  from  him  by 
its  writ  of  replevin.  For  this  taking  and 
the  unlawful  detention  thereof,  the  Jury  as- 
sessed damages  against  the  appellant  in  the 
sum  of  $30.  Nowhere  in  the  argument  of 
counsel  for  appellant  is  it  Insisted  that  the 
evidence  does  not  sustain  the  verdict  of  the 
Jury  that  appellee  was  the  owner  and  enti- 
tled to  the  possession  of  the  steam  engine, 
fixtures,  belts,  etc.,  or  that  they  were  not 
wrongfully  taken  and  unlawfully  detained 
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trom  him.  Whether  or  not  fbe  eridence  to 
■nffldent  to  Biutaln  the  Terdlct  In  that  re- 
•pect  we  do  not  consider,  because  that  qnes- 
tlon  Is  not  nrged  for  a  reveiBaL 

It  Is  also  urged  that  the  court  erred  In  ad- 
mitting evidence  as  to  the  value  of  the  use 
of  the  steam  engflne  from  the  time  It  was 
taken  by  appellant  until  the  trial  of  this 
canse.  It  is  ondlspnted  that  the  engine  was 
taken  on  the  15th  day  of  December,  1892, 
while  the  question  objected  to  was:  "What 
would  be  the  value  of  the  use  of  that  partic- 
ular engine  In  that  neighborhood  from  about 
December  16,  1882,  to  the  present  time?" 
the  objection  being  that  it  is  not  limited  in 
time  to  December  16,  1892,  but  that,  by  the 
use  of  the  preposition  "about,"  the  witness 
could,  and  probably  did,  in  estimating  the 
value  of  its  use,  consider  a  longer  time  than 
from  December  16,  1892.  There  is  no  merit 
In  this  contention. 

Other  objections  to  evidence  admitted  need 
not  be  considered,  because  the  evidence  thus 
objected  to  related  to  the  capacity  and  proper 
working  of  the  separator;  and  inasmuch  as 
appellant  was  found  to  be  entitled  to  its  poe- 
sesalon,  and  appellee  was  not  allowed  any- 
thing on  account  of  the  supposed  breach  of 
the  warranty,  the  admission  of  the  evidence 
could  not  have  been  harmful. 

The  court  did  not  err  in  refusing  to  give 
the  ninth  and  thirteenth  instructions  of 
those  tendered  by  the  appellant;  neither  was 
It  error  to  modify  the  thirteenth,  and  give 
It  as  modified,  nor  to  give  the  seventh  and 
eleventh  instructions  of  those  tendered  by 
the  appellee,  nor  the  third  and  fourth  in- 
Btmctions  given  by  the  court  of  its  own  mo- 
tion. 

It  is  probably  proper  to  suggest  that  whDe 
we  have  ezamined  the  evidence,  and  decided 
the  questions  requiring  its  consideration, 
there  Is  serious  doubt  as  to  Its  being  prop- 
erly before  us.  A  bill  of  exceptions,  even 
though  it  contain  the  original  longhand  man- 
uscript of  the  evidence,  should  be  embodied 
In  the  transcript  of  the  record.  It  is  not 
proper  to  file  a  bill  of  exceptions  In  this 
court  as  an  independent  document;  neither 
should  It  merely  be  attached  to  the  tran- 
script If  It  is  to  be  considered  as  a  part  of 
the  record.  It  must  be  embraced  in,  and  not 
merely  attached  to,  the  transcript.  Judg- 
ment affirmed. 

(U  Ind.  App.  U2) 

MATTIX  v.  LEACH  et  aL* 
^Appellate  Court  of  Indiana.     May  7,  1896.) 

NSOOTIABLB  l5BTKUlISl<Ta  —  BaKKRUFT   MaKBB  — 

EXBCUTOBT    Pl'RCHABS — TiTLB— PaRT- 

NBIWHIP    DSBT. 

1.  A  payee  of  a  note,  who  has  sold  it  to  a 
maker  who,  by  reason  of  a  discharge  in  bank- 
ruptcy, is  under  no  obligation  to  pay  it,  cannot 
dispute  the  porchasing  capacity  of  the  one  to 
wiu>m  he  sells. 

2.  A  bankrupt  maker  of  a  note,  which  he 
is  nnder  no  legal  liability  to  pay,  cannot  pur- 
chase the  note  and  enforce  it  against  his  sure- 
ties thereon. 

1  Be*  4S  N.  B.  ni. 


S.  A  purchaser  of  a'-note  made  a  partla! 
present  payment,  and  further  future  payments, 
but  never  full  payment  The  note  was  not  de- 
livered at  the  time  of  the  contract  of  purchase, 
or  afterwards,  nor  was  any  time  fixed  for  de- 
livery. Beld,  that  the  purchase  was  executory, 
merely,  and  that  the  title  to  the  note  did  not 
pais.  Weadet  v.  Bank,  2S  N.  B.  887,  126  Ind. 
Ill,  foUowed. 

4.  The  statutory  discharge  in  bankruptcy 
purports  to  reheve  the  bankrupt  from  all  debts 
provable  against  him,  and  firm  debts  are  there- 
fore fairly  witiiin  the  purview  of  the  statute 
and  the  discharge. 

Appeal  from  circuit  court,  Tipton  county; 
li.  3.  Kirkpatrick,  Judge. 

Action  by  Amanda  E.  Mattlz,  administra- 
trix, etc.,  against  John  M.  Leach  and  others, 
on  a  promissory  note.  From  ^  judgment  in 
favor  of  defendants,  plaintlfC  appeals.  B«- 
veraed. 

Moon  &  Wolf,  for  appellant  Blacklidge  & 
Shirley,  for  appellees. 

GAVIN,  0.  3.  Appellant  sued  upon  a  prom- 
issory note  executed  to  the  decedent  whose 
estate  she  represents.  Judgment  was  ren^ 
dered  In  favor  of  appellees  upon  a  special  ver- 
dict The  questions  we  are  called  upon  t* 
decide  arise  upon  this  verdict  The  material 
facts  are  as  foUows:  AprU  2,  1877,  B.  W. 
Hinton  and  John  M.  Leach,  partners,  execut- 
ed their  firm  note  for  $700  to  the  decedent 
James  Mattix,  with  appellees  Sumption  and 
Cliarles  Leach  as  sureties.  August  31,  1878, 
said  John  M.  Leach  filed  in  the  United  States 
district  court  his  petition  in  bankruptcy,  ask- 
ing to  be  discharged  trom  all  debts  embraced 
within  the  bankruptcy  law,  and  Including  said 
note  sued  on.  May  12,  1879,  he  was  duly  dis- 
charged from  all  debts  provable  under  snch 
law.  Soon  after  its  executim  the  other  mak- 
ers of  said  note  also  became  insolvent  and 
80  remained  for  several  years.  "In  view  of 
the  insolvency  of  said  makers,  and  the  uncer- 
tainty of  ever  being  able  to  collect  anything 
upon  said  note,  the  said  James  Mattix  entered 
into  a  verbal  agreement  with  said  John  M. 
Leach  in  the  latter  part  of  1881,  or  early  part 
of  1882,  for  the  purchase  of  said  note.  That 
subsequent  to  such  discharge  in  bankruptcy, 
said  note  remaining  wholly  unpaid,  said  de- 
fendant John  M.  Leach  purchased  the  same, 
and  the  indebtedness  evidenced  thereby 
against  bis  co-defendants,  agreeing  to  pay 
therefor  the  sum  of  $350;  said  sum  to  l>e 
paid  by  the  sale  and  transfer  to  said  Mattix 
of  a  coitaln  ice  house  in  the  city  of  Kokomo, 
Howard  county,  Indiana,  at  the  price  of  $200, 
and  the  additional  sum  of  $150  to  be  paid  in 
Ice  and  brick,  from  time  to  time;  said  Leach 
being  then  engaged  in  the  brick  and  Ice  busi- 
ness, and  said  Mattix:  being  a  customer  of 
his.  Tiiat  said  Mattix  agreed  to  receive  tb» 
property  so  mentioned  in  full  payment  of  the 
purchase  price  of  said  note,  and  to  transfer 
and  deliver  the  same  to  said  John  M.  Leach 
in  consideration  thereof.  Pursuant  to  said 
contract  of  purchase,  said  Leach  did  at  that 
time  transfer  and  deliver  said  Ice  bouse  to 
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said  Mattlz,  and  -therleafter,  from  time  to 
time,  ontil  the  year  1885,  fnrniBbed  said  Mat- 
tlx,  as  reqaested,  brick  and  ice,  In  payment  of 
the  balance  dne  on  the  purchase  price  of  said 
note,  to  the  amount  of  about  $125;  the  same 
being,  received  by  said  Mattlx,  and  applied  by 
him  on  said  $350  indebtedness."  In  18S5 
said  Leach  tendered  Mattlz  $25  In  payment  of 
the  balance  then  due  on  said  contract,  de> 
mandlnjr  the  delivery  to  him  of  the  note;  but 
the  note  was  at  that  time  lost  as  stated  by 
Mattlx,  and  could  not  be  found,  and  said 
Leach  refused  to  pay  said  sum  until  the  note 
was  found  and  delivered  to  him.  Mattlz  then 
agreed  to  loolc  it  up  and  I)ring  It  around,  so 
that  Leach  could  get'  it,  but  the  note  contin- 
ued lost  until  1891,  when  It  was  found.  Mat- 
tlz did  not  then  deliver  it  up  to  Leach,  but  de- 
manded payment  from  the  sureties,  although 
Leach  tendered  him  $50  in  payment  of  the 
balance  due  on  the  contract  price,  which  was 
rejected,  bat  the  tmder  has  not  been  kept 
go<>d. 

Appellant  argues— First,  that  Leach,  being 
as  original  maker  of  the  note,  could  not  be- 
come a  porchaser,  even  after  he  had  been  dis- 
charged  in  banlu-nptcy;  second,  that,  were 
be  capable  of  being  a  porchaser,  the  sale  was 
ezecQtory  merely,  and  the  title  never  passed 
to  blm;  third,  that  Leach's  discharge  did  not 
operate  npon  this  debt,  because  the  discharge 
was  individual  and  the  debt  was  partnership. 

In  sni^ort  of  the  first  proposition,  appellant 
cites  Ooz  V.  Hodge^  7  Blackt.  146;  Kllppel 
▼.  Shields,  80  Ind.  81;  Montgomery  ▼•  Vlck- 
try,  110  Ind.  211,  U  N.  E.  38;  Coleman  v. 
Ooleman,  78  Ind.  344.  In  each  of  these  cases, 
however,  the  question  under  consideration, 
and  that  decided,  was  that  one  legally  bound 
to  pay  a  debt  conld  not  by  a  form  of  pur- 
chase, keep  It  alive  and  enforce  It  against  his 
co-obligors,  although  In  the  case  last  cited  the 
court  says:  "That  the  sale  and  transfer  of 
an  obligation  of  a  partnership  to  one  of  the 
members  operates  as  a  payment,  under  ordi- 
nary circumstances,  results  necessarily  from 
the  relation  of  the  purchaser  to  his  co-part- 
ners, and  from  the  fact  of  his  being  himself 
a  principal  debtor.  Under  supposable  circnm- 
stauces.  It  may  be  that  In  equity  the  partner 
who  bad  taken  assignments  of  the  obligations 
of  the  firm  to  himself  would  be  permitted  to 
keep  them  alive,  and  enforce  them  against  his 
co-partners  for  their  contributory  share  of 
the  sums  which  he  bad  paid  for  the  assign- 
ment This  might  be  done  for  the  purpose  of 
giving  him  the  benefit  of  securities  Incident 
to  the  debts,  when  necessary  to  the  doing  of 
Jnstice  between  the  partners.  If  it  conld  be 
done  without  injury  to  any  creditor  of  the 
firm."  Thus  the  court  clearly  recognizes  that 
as  between  the  debtor  and  creditor,  there  may 
be  a  sale  and  transfer,  and  that  under  excep- 
tional circumstances  the  Instrument  might  be 
kept  alive  as  between  the  debtors.  We  are 
imable  to  see  any  solid  ground  upon  wblcb 
the  creditor  should  be  permitted  to  rest  a 
claim  to  divute  the  capacity  to  purchase  of 


the  one  to  whom  be  sells,  he  being  at  the 

time  under  no  legal  liability  to  pay  the  debt 
As  to  the  efTect  of  the  purchase  as  between 
the  several  debtors,  the  creditor  has  no  inter- 
est We  regard  It  as  undoubtedly  true  that 
the  l>ankrupt  would  not  be  permitted  to  en- 
force against  his  sureties  the  note  thus  pur- 
chased. To  bold  otherwise  would  be  in  the 
highest  degree  nnconsclonabie.  The  bank- 
rupt, after  discharge,  is,  indeed,  no  longer  on- 
der  legal  liability  to  pay  the  debt  He  Is  not, 
however,  an  entire  stranger  thereto.  There 
remains  the  moral  obligation  to  pay,  by  vir- 
tue of  which,  when  the  characters  of  principal 
debtor  and  creditor  meet  In  him,  they  become 
fused,  and  the  debt  is,  as  to  the  surety  at 
least,  extinguished,  upon  a  principle  some* 
what  analogous  to  the  "confusion"  of  the  Ju- 
rists of  the  civil  law.  In  re  Burton,  29  Fed. 
637;  Post  V.  Losey,  111  Ind.  74,  12  N.  B.  121; 
Story,  Prom.  Notes,  {  430;  1  Poth.  Obi.  607 
et  seq. 

Appellees  base  their  claim  to  Judgment 
npon  the  proposition  that  by  the  contract  of 
purchase  the  equitable  title  to  the  note  iMisa- 
ed  from  Mattlz  to  John  M.  Leach,  who  there- 
by became  the  absolute  owner  of  It  Then, 
they  assert  the  decedent  being  no  longer  the 
owner,  the  action  cannot  be  maintained. 
Numerous  authorities  are  cited  to  sustain  the 
position  taken,  most  of  them  involving  sales 
of  goods  and  chattels  of  various  kinds.  These 
we  do  not  deem  it  necessary  to  take  up  in  de- 
tail, since,  with  whatever  favor  we  might 
view  the  question,  were  it  an  open  one,  the 
supreme  court  lias  closed  the  door  to  our 
ftavorable  consideration  of  it  by  Its  de- 
cision in  Weader  v.  Bank,  126  Ind.  111.  2S 
N.  E.  887.  In  that  case  one  Reiffel  had  ez- 
ecuted  her  note  to  West  from  whom  Wead- 
er, a  butcher,  on  July  10,  1887,  "purchased"  It 
for  $100,  payable  In  cash  or  meat  from  time 
to  time,  at  West's  option.  Fifty  cents  worth 
of  meat  was  paid  upon  it  at  the  time,  and  $20 
worth  prior  to  November  1st  following.  The 
note  was  not  delivered  to  Weader  at  the 
time  of  the  purchase,  because  West  did  not 
have  it  with  him.  Novemljer  1, 1887,  Weader 
was  notified  that  Itelffel  had  transferred  to 
the  bank  a  note  executed  by  him  to  her.  Up- 
on November  3d,  West  In  pursuance  of  the 
previous  contract  of  purchase,  delivered  the 
note  to  Weader,  who  sought  to  use  It  as  a  aet- 
otr  against  his  note  held  by  the  bank.  Tboa 
the  ownership  of  the  note  on  November  1st 
was  the  vital  question.  If  Weader  owned  It 
he  could  set  It  off.  Otherwise  he  could  not 
If  Weader  did  not  own  it  then  West  re- 
mained the  owner.  In  addition  to  the  facts 
set  forth  by  the  court  an  examination  of 
the  record  discloses  that  West  had  written 
his  Indorsement  upon  the  note  prior  to  No- 
vember 1st  The  court  held,  first  that  It  was 
not  requisite  that  Weader  should  then  have 
been  the  legal  owner  of  the  note,  but  that  It 
would  suffice  If  he  were  the  equitable  owner. 
It  further  decided  that  he  was  not  even  the 
equitable  owner.    We  quote  from  the  epli^ 
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too,  to  show  the  fnll  extent  of  the  holding: 
"In  McOormlck  ▼.  Bckland,  11  Ind.  283,  this 
court  held  that  an  assignment  of  a  promis- 
sory note  Is  Incomplete  without  delivery. 
The  case  above  was  followed  and  approved 
In  Wnlschner  v.  Sells,  87  Ind.  71.  In  Men- 
denhail  v.  BayUes,  47  Ind.  S75,  it  Is  said  that 
to  pass  the  title  to  a  promissory  note  either 
from  the  maker  to  the  payee,  or  from  the 
payee  to  the  Indorsee,  there  must  be  a  de- 
livery, actual  or  constructive.  Under  the 
contract  here  in  guestion,  no  time  was  fixed 
within  which  the  note  was  to  be  delivered 
by  West  to  the  appellant  (Weader),  and  until 
delivery  there  was  no  transfer  of  ownership. 
The  appellant  was  not  in  condition  to  main- 
tain replevin  for  the  note,  had  West,  upon 
demand,  refused  to  assign  the  note.  The  con- 
tract was  but  an  executory  contract  for  the 
purchase  and  sale  of  the  note.  Had  West, 
after  making  the  contract,  brought  suit 
against  Mrs.  RelfTel  on  the  note,  she  could 
[not]  have  made  a  successful  defense  to  the 
action  on  the  ground  that  he  was  not  the 
party  in  interest."  The  word  "not,"  which 
we  have  inclosed  in  brackets,  is  omitted  fr«»n 
the  printed  report  of  the  case  in  126  Ind.  111. 
It  is  in  the  original  opinion,  however,  and  in 
25  N.  B.  887.  The  context,  even  without  the 
original  opinlmi,  shows  that  the  omission  Is 
a  mere  cterlcal  error.  Again  the  court  says: 
"When  the  appellant  received  notice  that  the 
appellee  held  hiS  note,  he  was  not  in  a  posi- 
tion to  maintain  an  action  against  Mrs.  Helf- 
fel  on  the  note  she  executed  to  West."  We 
are  wholly  unable  to  distinguish  this  case 
in  hand  from  the  one  to  which  we  have  Just 
referred.  Whatever  diSFerences  there  may  be 
in  the  facts  make  the  Weader  Case  the 
stronger  one  to  support  a  conclusion  of  an 
executed  purchase.  In  both  we  have  a  find- 
ing of  a  "purchase"  of  the  note.  In  both 
there  Is  a  partial  present  payment,  and  fur- 
ther future  payments,  but  never  full  pay- 
ment. In  neither  is  the  note  delivered  at 
the  time  of  the  contract  of  purchase,  nor  any 
time  fixed  for  delivery.  In  the  Weader  Case 
a  reason  Is  given  for  the  nondelivery  at  the 
time.  In  this  case  there  is  none.  The  loss 
of  the  note  is  Indeed  presented  as  cause  for 
nondelivery  several  years  later.  We  are,  un- 
der this  authority,  constrained  to  bold  that 
the  purchase  of  the  note  in  1881  was  execu- 
tory merely,  and  that  the  title  to  the  note  did 
not  i)ass. 

Oonnsel  for  appellant  assert  that,  regarded 
as  an  executory  contract  for  the  purchase 
and  sale  of  a  chose  in  action,  there  could  not 
be  any  specific  i)erfomiance,  but  that  the  de- 
cedent had  a  right,  npon  tender  of  the  bal- 
ance due,  to  refuse  to  carry  out  the  contract, 
apd  that  Leach  was  then  remitted  to  his  ac- 
tion for  damages.  Had  the  tender  been  kept 
good,  we  should,  in  view  of  some  of  the  evi- 
dence tending  to  show  a  waiver  by  Mattlx  of 
his  right  to  demand  Ice  and  brick,  and  a  will- 
ingness to  accept  money,  be  slow  to  adopt 
this  position.    Usually,  specific  performance 


will  not  lie  to  enforce  aa  execntotx  contcact 
for  the  purchase  of  personal  goods  and  chat- 
tels. Platter  v.  Acker  (Ind.  App.)  41  N.  B. 
832;  Morgan  v.  East,  126  Ind.  42,  23  N.  B. 
867.  This  rule,  however,  Is  not  Inflexible. 
The  circumstances  of  a  case  may  be  so  pe- 
culiar as  to  meate  special  equities  which  can 
only  be  protected  by  specific  performance. 
Under  such  circumstances,  courts  of  chan- 
cery have  often  afforded  relief,  either  affirma- 
tively, or,  where  the  parties  are  on  the  de- 
fensive, by  regarding  that  as  done  which 
should  have  been  done.  1  Story,  Eq.  Jur.  H 
«l&-622.  Inclusive;  8- Pom.  Eq.  Jur.  {  1402; 
Fry,  Spec.  Perf.  {  32;  Very  v.  licvy,  13  How. 
346;  Cutting  v.  Dana,  25  N.  J.  Eq.  265; 
Wright  V.  Bell,  6  Price,  325;  Adderley  v.  Dix- 
on, 1  Sim.  &  S.  608;  Sourwlne  v.  Supremo 
Lodge  (Ind.  App.)  40  ti.  E.  646.  The  fact 
that.  If  the  sureties  are  compelled  to  pay  this 
note,  they  are,  by  reason  of  John  M.  Leach's 
discharge,  remediless,  while  If  his  contract 
Is  enforced  they  are  protected,  would  appear 
to  create  a  strong  equity  in  their  favor.  Since, 
however,  the  case  is  not  presented  to  us  np- 
on facts  bringing  these  proportions  before 
us,  we  do  not  undertake  to  decide  them  au- 
thoritatively. 

Appellant  claims  that  John  M.  Leach's  dis- 
charge in  bankruptcy  does  not  free  him  from 
the  debt  sued  oi^.  Whether  an  individual 
discharge  operates  upon  firm  debts,  when  the 
firm  has  not  been  brought  Into  bankruptcy,  Is 
a  much-vexed  question,  as  to  which  the  au- 
thorities are  in  hopeless  conflict.  Quite  a 
number  sustain  the  negative  of  the  proposi- 
tion. In  re  Noonan,  Fed.  Gas.  No.  10,292; 
Hudglns  V.  Lane,  Id.  6,827;  In  re  Little,  Id- 
8,390;  In  re  Grady,  3  N.  B.  R.  227,  Fed.  Gas. 
No.  6,654;  Corey  v.  Perry,  67  Me.  140.  In 
some  of  these  cases  the  question  was  only 
Incidentally  involved.  In  that  last  cited  it 
appeared  that  the  bankrupt  did  not  mention 
the  firm  debt  in  his  schedules,  nor  ask  to  be 
discharged  therefrom.  Other  decisions  of 
the  same  Judges,  or  others  following  in  the 
line  of  these,  but  limiting  the  expressions 
used  in  them,  declare  that  the  discharge  is 
effective  unless  there  were  partnership  assets 
at  the  time  of  the  adjudication,  and  that  the 
burden  of  showing  assets  rests  upon  the  cred- 
itor. Crompton  v.  Conkling,  15  N.  B.  R.  417, 
Fed.  Gas.  No.  3,408;  In  re  Johnston,  17  Fed. 
71;  In  re  Plumb,  Fed.  Gas.  No.  11,231.  There 
are  authorities,  however,  maintaining  that 
the  discharge  does  operate  upon  partnership 
as  well  as  Individual  debts.  These  we  be- 
lieve to  be  founded  upon  better  principle. 
The  discharge  purports  to  relieve  the  bank- 
rupt from  all  debts  provable  against  him. 
Firm  debts  are  undoubtedly  provable  against 
the  individual  estate.  It  is  true,  they  may 
not,  under  some  circumstances,  be  permit- 
ted to  share  in  the  assets  until  the  individ- 
ual debts  are  paid;  but  that  does  not  pre- 
vent their  being  proved,  and  their  holders 
exercising  certain  rights  ariowed  creditors. 
It  may  be  that  a  firtn  Is  abundantly  solvent 
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when  tbe  adjudlcatlan  1m  made,  ao  that  there 
la  no  canae  to  brlnx  it  Into  bankruptcy,  or  it 
might  be  that  the  indiTldiial  ia  insolvent 
merely  by  reason  of  the  deficit  of  partner- 
ship assets.  As  it  seems  to  us,  the  firm  debts 
are  fairly  within  the  purview  of  the  statute 
and  the  discharge.  Judge  Lowell,  in  Wll- 
kins  V.  Davis,  15  N.  B.  R.  60,  Fed.  Cas.  No. 
17,664,  discnsses  the  qnestion  elalx>rateiy, 
collates  the  anthorities,  and  sustains  his  de- 
cision by  sound  logic.  The  majority  of  the 
court  is  of  tlte  opinion  tliat  the  ends  of  Jus- 
tice will  be  subserved  by  directing  a  new 
trial.  The  Judgment  is  accordingly  reversed, 
with  such  direction. 


(U  ind.  App.  «9 

SIMONS  V.  BBA.VB&* 

(Appellate  Court  of  Indiana.     May  6,  1896.) 

LmiTATioic  o*  AcnoKs— Wasif  Bight  or  Acnox 
Aooauis— AFFau^— RSVIBW. 

1.  Where  it  was  agreed  between  the  par- 
ties that  a  claim  for  aervicefl  rendered  bv  one 
to  the  other  should  l>e  paid  when  a  certain  es- 
tate was  settled,  the  statute  would  not  begin 
to  ran  against  an  action  on  the  claim  nntU  sudi 
estate  was  settled. 

2.  A  judgment  can  only  be  reviewed  on 
appeal  for  emws  of  law,  and,  unless  there  is 
an  absence  of  evidence  on  a  material  point  to 
support  the  verdict,  it  cannot  be  rerersed. 

Appeal  from  circuit  court,  Allen  county;  B. 
O.  Rouke,  Judge. 

Action  by  Augustus  G.  Beaver  against  Mil- 
lard W.  Simons,  administrator.  Judgment 
for  plaintiff,  and  defendant  api>eala.  Affirm- 
ed. 

Veeey  &  Heaton,  for  appellant  Randall  St 
Doughman,  for  appellee. 

IjOTZ,  J.  Tbe  appellee  filed  a  claim  against 
the  estate  of  Oscar  A.  Simons,  deceased,  for 
services  alleged  to  have  been  rendered  by  the 
appellee  fortbe  decedent  in  the  purchase  of  an 
interest  In  certain  real  estate  situate  near  Cad- 
illac, Mich.  In  the  circuit  court  there  was  a 
trial  by  Jury,  which  resulted  In  a  verdict  for 
the  appellee  In  the  sum  of  $500.  Tbe  only  er- 
ror assigned  In  this  court  is  the  overruling  of 
appellant's  motion  for  a  new  triaL  It  is  in- 
sisted that  the  verdict  Is  not  supported  by 
sufficient  evidence,  and  Is  contrary  to  the  law. 
On  the  trial  of  tbe  cause,  the  appellee  gave 
evidence  which  tended  to  prove  that  in  1881 
the  decedent  was  a  trustee  for  himself  and 
others  of  a  large  amount  of  property  at  Cadil- 
lac, Mich.,  in  which  the  decedent  owned  a 
one-fourth  interest,  and  the  estate  of  (me 
Mitchell  owned  a  one-half  interest  The  d»- 
cedent  was  desirous  of  purchasing  the  inter- 
est of  the  Mitchell  estate;  and  he  procured 
the  appellee  to  make  tbe  purchase  in  his  own 
name.  The  purchase  was  made  in  1882;  and 
subsequently,  in  the  same  year,  the  appellee 
conveyed  such  Interest  to  the  decedent  and 
the  decedent  promised  to  pay  appellee  for  his 
semces  as  soon  as  the  Mitchell  estate  should 
to  settled.     The  Mitchell  estate  was  settled 

1  RabMrins  denied,  tf  N.  B.  (73.    See  a  N.  B.  i78. 


in  tbe  year  1884.  This  dalm  was  filed  Au- 
gust 14,  1889.  The  appellant's  contention  is 
that  the  demand  accrued  in  1882,  when  ths 
services  were  rendered,  and  that  It  ia  conse- 
quently barred  by  the  six-year  statute  of  lim- 
itations. There  was  evidence  that  tended  to 
show  that  the  demand  should  not  accrue  until 
tbe  settlement  of  the  Mitchell  estate,  and,  as 
this  did  not  occur  nntU  1884.  the  statute  did 
not  begin  to  run  until  that  time.  In  this  view 
of  the  case,  the  claim  was  not  barred. 

Tbe  rule  Is  that  the  plaintiff  must  produce 
some  evidence  having  legal  weight  tending  to 
establish  every  material  fact  essentiai  to  a 
recovery.  If  he  tUU  to  produce  any  evidence 
upon  any  such  fact,  then  the  verdict  or  find- 
ing is  contrary  to  the  law,  and  ia  not  sup- 
ported by  sufficient  evidence.  This  court  will 
look  into  the  record  for  the  purpose  of  ascer- 
taining whether  or  not  there  Is  any  evidence 
upon  any  one  of  the  essential  fa<!ta  necessary 
to  support  a  recoveiy.  U  there  be  no  evi- 
dence, then  then  Is  a  failure  of  proof;  and 
thla  court  may  so  declare.  Or  if  the  proof 
of  a  defense  be  nndisputed,  and  the  plalntifl 
have  a  verdict,  this  court  may  declare  that 
the  verdict  Is  contrary  to  the  law.  But  If, 
upon  any  material  fact  essential  to  the  cause 
of  action  or  defense,  there  Is  any  evidence 
having  legal  weight  or  upon  which  there 
is  a  conflict  those  are  questions  for  tlie 
Jury  and  trial  court  and  the  leglalature  has 
expressly  forbidden  an  appellate  court  to  re- 
view them.  On  appeal,  this  court  considers 
errors  of  law  only,  and  not  errors  of  fact 
Deal  V.  State,  140  Ind.  3S4,  89  N.  B.  gaa 
There  was  some  evidenoe  on  every  material 
Issue  in  this  case.  This  evidence  was  con- 
flicting. We  are  not  permitted  to  wei^  It 
We  find  no  reversible  error  in  the  recced. 
Judgment  affirmed. 


(U  lad.  App.  M) 

MOORS  et  aL  V.  McPHBETERS  et  aL 

(Appellate  C!onrt  of  Indiana.     May  6,  1896.) 

HaooTiAJu.a  Isstbdxshts— F^TxaaT— Ariucv 
TioH  or  Cbboits. 

In  an  action  on  a  note  given  by  hnaband 
and  wife,  wtiere  there  was  plea  of  payment  it 
appeared  that  the  liusband  was  also  indebted 
to  plaintiff  indlTlduaUy,  and  that  as  agent  fSr 
his  wife,  he  had  transferred  to  plaintiff  certain 
claims  due  ber,  wtiich  had  been  credited  oa 
ilia  individual  indebtedness.  There  was  no  oi>- 
jection  made  to  tliia  application  of  credit  either 
by  the  husband  or  by  the  wife,  who  had  oppor- 
tunities for  knowing  the  facts.  Held  that  the 
burden  of  proof  as  to  payment  l>eing  on  the  de- 
fendants, a  finding  that  the  application  of  cred- 
it had  l)€«n  acquiesced  in  by  the  wife,  and  that 
the  note  had  not  been  paid,  will  not  l>e  set  aside 
on  the  ground  that  the  evidence  was  insuffi- 
cient to  support  it 

Appeal  from'  circuit  court  Monroe  count;;^; 
Robert  W.  Miers,  Judge. 

Action  by  Cliarles  H.  McPheeters  and  otb- 
era  against  Mary  D.  Moore  and  her  husband, 
Samuel  D.  Moore,  to  recover  amount  due  on 
a  promissory  note.  There  was  Judgment  for 
Rehearing  denied. 
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jjaiwtiw^    and    defendants    appealed.    A£- 
flrmad. 

Bast  &  Miller,  for  appellanta.  Henley  St 
Wilson,  for  appellees. 

RBIMHARD,J.  Action  by  appdlees  against 
appellants,  who  are  husband  and  wife,  on  a 
promissory  note.  Answer  of  pajrment  and 
ceneral  Issne  Beply  of  general  deoiaL  Trial 
by  coort,  and  finding  and  Judgment  In  fa- 
vor of  aiqpeUees  on  the  note,  together  with  Inr 
terest  and  attorney's  fee.  The  only  ques- 
tion presented  for  onr  determination  Is  as 
to  the  sufficiency  of  the  evidence  to  sustain 
the  finding.  The  note  was  given  for  a  buggy 
purchased  by  the  appellant  Mary  D.  Moore^ 
The  principal  Issue  was  that  of  the  payment 
«f  the  note.  There  vras  evidence  that  the 
aK>ellant  Samuel  D.  Moore,  husband  of  appe- 
lant Mary  D.  Moore,  transferred  to  the  pay- 
ees of  the  note  a  claim  of  $50,  on  one  Rich- 
ard Baker,  due  said  Maiy  D.  Moore,  and  an- 
other account  for  $25,  for  wood  that  was  sold 
from  the  farm  of  said  Mary  D.  Moore.  The 
appellants  credited  these  amounts  on  other  In- 
debtedness of  Samuel  D.  Moore,  which  was 
then  due,  claiming  that  no  directions  were 
given  to  apply  the  same  on  the  note  in  salt, 
which  was  not  due  at  the  time  the  accounts 
were  turned  over.  The  other  indebtedness 
from  Samuel  D.  Moore  was  not  denied,  and 
the  undisputed  evidence  shows  that  the  cred- 
its mentioned  were  applied  to  it,  which  con- 
sumed the  entire  amount  of  such  credits. 
There  was  evidence  to  prove  that  no  direc- 
tions were  given  as  to  how  the  credits  should 
be  applied,  and  that  the  appellant  Samuel  D. 
Moore,  who  was  the  agent  of  his  wife,  knew 
that  such  credits  were  used  In  payment  of 
his  own  Indebtedness,  without  objection  on 
his  part,  or  on  the  part  of  his  wife,  who  had 
opportunities  for  knowing  that  the  accounts 
were  credited  upon  her  husband's  Indebted- 
ness. Under  these  circumstances,  we  can- 
not say  that  the  uncontradicted  evidence 
shows  that  the  note  in  suit  bad  been  paid. 
The  burden  of  proving  its  payment  was  on 
the  appellants.  If  the  $75  credits  were,  by 
the  consent  of  the  wife,  applied  to  the  i)ay- 
ment  of  her  husband's  individual  debts,  she 
was  e8toi^>ed  to  assert  that  they  should  have 
been  applied  to  the  extinguishment  of  the 
note.  When  all  the  evidence  Is  considered, 
we  are  unable  to  say  that  there  was  not  some 
proof  that  appellant  Mary  D.  Moore  acqui- 
esced In  the  placing  of  the  credits  upon  her 
husband's  accounts.  Moreover,  even  If  the 
entire  amount  of  $75  had  been  credited  up- 
on the  note,  it  would  not  have  paid  the  whole 
of  it,  with  the  interest  thereon.  There  was 
therefore  some  amount  due  the  appellees  on 
the  note,  which  they  were  entitled  to  recov- 
er; and,  this  being  true,  they  were  also  enti- 
tled to  recover  an  attorney's  fee.  There  was 
no  reason  or  ground  assigned  in  the  motion 
for  a  new  trial  that  the  recovery  was  too 
large.    No  qnestlon  can  therefore  arise  on 


appeal  apon  the  ezeesalveness  of  the  recov- 
ery. Rev.  St  18M,  I  668,  snbd.  6  (Rev.  St 
1881,  f  669,  subd.  6);  Bartlett  v.  Burden,  11 
Ind.  Appk  410,  88  N.  B.  176.  Judgment  af- 
fltmed* 


(ISl  IlL  223) 

PBOPLB  ex  rd.  COLUMBIA  CONST.  CO. 

V.  HIMRICHSBN,  Secretary  of  State. 
(Supreme  Court  ef  niinoia.  March  30,  1896.) 
CoaFOSATioNs— CsivTUicATs  OF  Inobsisb  of 
Stoox— Fa  ■ — Btatlti — Const^iuotiov. 
Act  June  16,  1S95,  requiring  ail  compa- 
nies, "at  present  organized"  and  doing  bosl- 
ness  under  the  laws  of  the  state,  that  may 
hereafter  iacreaae  their  capital  stock,  to  pay  a 
specified  fee,  Indndes  corporations  cabseqnent- 
ly  orgaaiaed,  since  the  object  of  the  act  was  t» 
raise  revenue,  and  Rev.  St.  c  131,  |  1,  declar- 
ing miss  for  the  oonstmction  of  statntea,  pro- 
vides (sabdlvlsioa  1)  that  statutes  shall  be  lib- 
erally coBStmed,  so  as  to  carry  out  the  Intent 
with  which  they  were  enacted,  and  (subdivision 
2)  that  words  in  the  present  tense  include  the 
futnre. 

Petition  on  relation  of  the  Columbia  Con- 
struction Company  against  William  H.  Hln- 
richsen,  secretary  of  state,  for  writ  of  man- 
damns.    Denied. 

Patton,  Hamilton  &  Patton,  for  petitioner. 
John  O.  Drennan  and  Owen  P.  Thompson, 
for  respondent 

PHIIililPS,  J.  This  is  an  original  proceed- 
ing in  this  coort  by  the  relator  for  man- 
damns  directed  to  the  defendant  as  secre- 
tary of  state,  to  compel  him  to  file  a  oertm- 
cate  of  Increase  of  the  capital  stock  of  the 
relator.  It  appears  from  the  petition  that 
the  relator  was  a  corporation  organized  un- 
der the  laws  of  this  state,  with  a  capital 
stock  of  $2,000,000,  prior  to  the  1st  day  of 
July,  1895,  with  its  principal  office  in  the 
city  of  Chicago.  On  abont  the  16th  day  of 
July,  1893,  a  special  meeting  of  the  stock- 
holders of  that  corporation  was  held  at  ita 
principal  office,  to  submit  the  question  of  in- 
creasing Its  capital  stock  to  $5,000,000,  and, 
that  proposition  being  submitted,  by  a  vote 
of  Its  stockholders  the  Increased  capitaliza- 
tion was  carried,  and  affidavit  and  certifi- 
cate, in  pursuance  of  law,  made  and  present- 
ed to  the  defendant  the  secretary  of  state, 
and  there  was  therewith  tendered  the  sum 
of  $1,  and  demand  made  that  such  certifi- 
cate, under  the  corporate  seal.  Increasing  the 
capital  stock  of  that  corporation  from  $2,- 
000,000  to  $5,000,000,  should  be  ffied.  The 
defendant  stated  that  the  legal  fee  was  $3,- 
001,  and  demanded  payment  of  the  same  be- 
fore ffiing  the  certificate.  This  ttie  relator 
refused,  and  presents  this  petition  for  man- 
damus to  compel  the  ffiing  of  the  certificate, 
etc.  The  defendant  interposed  a  demurrer. 
The  offer  of  the  relator  to  pay  $1  at  the 
time  of  tendering  the  certlflcate  was  in  ac- 
cordance with  the  law  as  it  stood  prior  t» 
July  1,  1895.  By  an  act  entiUed  "An  act 
regarding  fees  for  the  incorporation  and  the 
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increase  of  capital  stock  of  coinpaniee  and 
corporations  in  tliis  state,"  approved  June 
13, 1895,  It  is  provided: 

"Section  1.  Be  It  enacted  by  the  people  of 
the  state  of  Illinois,  represented  In  the  gen- 
eral assembly,  that  all  companies  and  cor- 
porations hereafter  organized  under  the  laws 
of  the  state  of  Illinois,  shall  pay  to  the  sec- 
retary of  state  before  there  shall  issue  a 
certificate  of  incorporation  to  the  same,  fees 
as  follows:  All  companies  having  a  capital 
stodc  of  $2,500.00  and  under  shall  pay  the 
sum  of  $30.  And  all  companies  having  a 
capital  stodc  of  over  $2,500,  and  not  over 
$5,000,  shall  pay  the  sum  of  $50.  And  all 
companies  having  a  capital  stock  of  over 
$5,000  shall  pay  in  addition  to  the  sum  of 
$50  the  sum  of  $1  for  edch  $1,000  of  capital 
stock  over  $5,000.  All  companies  at  present 
organized  and  doing  business  under  the  laws 
of  this  state  that  may  hereafter  increase 
their  capital  stock  shall  pay  as  a. fee  in  ad- 
dition to  an  other  fees  at  present  required 
by  law  the  sum  of  $1  for  each  $1,000  of  bi- 
crease  of  such  capital  stock:  provided,  that 
this  act  shall  not  apply  ,to  corporations  in- 
corporated under  the  laws  providing  for  the 
Incorporation  of  homestead  associations  and 
building  and  loan  associations,  nor  to  cor- 
porations not  for  pecuniary  profit. 

"Sec.  2.  It  shall  be  unlawful  for  any  com- 
pany to  do  business  assuming  to  t>e  incor- 
porated under  the  laws  of  this  state,  until 
the  fees  provided  for  in  section  one  (1)  of 
this  act  shall  have  been  paid  to  the  secre- 
tary <rf  state." 

By  the  third  section,  all  inconsistent  acts 
are  repealed. 

The  ctmtentlon  of  the  relator  is  that,  under 
the  provisions  of  this  act,  any  corporation 
existing  at  the  time  the  act  went  into  effect, 
desiring  to  increase  Its  capital  stock,  was 
compelled  to  pay  $1  for  each  $1,000  Increase, 
while  any  company  org^anized  since  the  pas- 
sage of  the  act  was  compelled  to  pay  only 
$1  for  Its  increase  of  capital  8to<^,  regard- 
less of  the  amount  of  the  increase;  and  it  Is 
insisted  that  such  leg^lslation,  whether  ap- 
plied to  corp<»atlons  or  persons,  wonld  be 
class  legislation,  not  uniform,  and  therefore 
unconstitutional  and  void.  We  bold  that  this 
is  a  misconception  of  the  effect  of  the  act. 
From  the  title  of  the  act,  it  is  apparent  that 
the  purpose  was  to  derive  a  revenue,  by  re- 
quiring certain  fees  paid  on  becoming  in- 
corporated, and  also  certain  fees  for  in- 
crease of  the  capital  stock.  In  construing  an 
act  it  is  a  principle  of  Interpretation  that  the 
object  must  be  borne  in  mind,  and  language 
susceptible  of  more  than  one  construction 
should  receive  that  which  will  effect  Its  pur- 
pose, rather  than  defeat  it.  Anderson  v. 
Railroad  Co.,  117  lU.  26,  7  N.  E.  129.  A 
presumption  is  always  indulged  in  favor  of 
the  coDstitutionality  of  an  act,  and  that  con- 
struction will  be  adopted  which  will  sustain 
the  act,  where  the  language  used  will  permit 
such  interpretation.    Kewland  v.  Marsh,  10 


IlL  376.  In  oonstmction,  words  may  be  re- 
stricted or  enlarged,  according  to  the  intent 
with  which  they  were  used,  and  their  mean- 
ing, as  used,  may  be  gathered  from  the 
purpose  of  the  enactment  Castner  v.  Wal- 
rod,  83  m.  171,  Cruse  v.  Aden,  127  IlL  231, 
20  N.  B.  73.  And  an  implication  will  be 
indulged  when  necessary  to  include  that 
which  is  implied  as  well  as  that  which  is  ex- 
pressed, and  both  be  held  to  be  incloded 
within  a  statute.  Potter,  Dwar.  St  145. 
This  act  provides  that  all  companies  or  cor- 
porations hereafter  organized  under  the  laws 
of  this  state  shall  pay  to  the  secretary  of 
state,  before  there  shall  issue  a  certificate 
of  incorporation  to  the  same,  certain  pre- 
scribed fees.  This  portion  of  the  act  has 
reference  to  the  collection  of  fees  from  In- 
corporations thereafter  effected.  The  act 
then  provides  that  all  companies,  at  present 
organized  and  doing  business  under  the  laws 
of  this  state,  that  may  hereafter  Increase 
their  capital  stock,  shall  pay  a  fee,  etc.  The 
inquiry  presented  is  as  to  the  meaning  of 
the  term  "at  present  organized."  In  Holdom 
V.  Ancient  Order,  159  ni.  619,  43  N.  B.  773, 
we  quoted  with  approval:  "Knowledge  of 
the  settled  maxims  and  principles  of  statu- 
tory interpretation  is  imputed  to  the  legis- 
lature. To  the  end  that  there  may  be  cer- 
tainty and  uniformity  in  legal  administra- 
tion, it  must  be  assumed  that  statates  are- 
enacted  with  a  view  to  their  interpretation 
according  to  such  maxims  and  principles. 
When  they  are  regarded,  the  legislative  In- 
tent is  ascertained."  The  legislature  of  this 
state,  by  the  provisions  of  chapter  131,  Rev. 
St,  declared  certain  rules  for  the  construc- 
tion of  statutes  then  in  force,  or  that  might 
be  thereafter  enacted,  and  by  the  first  and 
second  subdivisions  of  section  1  of  that 
chapter  it  is  provided:  "First  All  general 
provisions,  terms,  phrases  and  expressions 
shall  be  liberally  construed  in  order  that  the 
true  Intent  and  meaning  of  the  legislature 
may  be  carried  out  Second.  Words  In  the 
present  tense  include  the  future."  The  leg- 
islature, having  declared  these  among  other- 
rules  of  construction  of  statutes,  in  the  ea~ 
actment  of  the  law  now  under  discussion 
must  be  considered  as  using  the  language 
contained  in  this  enactment  with  knowledge 
of  the  principles  of  statutory  construction 
and  interpretation  as  adopted  by  the  courts, 
and  declared  by  legislation.  By  the  use  of 
the  term  "at  present  organized,"  they  used 
that  term  as  inclusive  of  present  and  future 
organized  incorporations.  By  this  declared 
method  of  construction  the  language  must 
have  the  same  interpretation  as  if  the  lan- 
guage used  had  been,  "All  companies  at  pres- 
ent organized  and  doing  business  under  the- 
laws  of  this  state,  or  that  may  be  organized 
in  the  future,  that  may  hereafter  increase 
their  capital  stod:  shall  pay,"  etc.  This  con- 
struction necessarily  results  from  the  pro- 
visions of  this  act  considered  in  connection 
with  the  provisions  of  chapter  131,  and  does. 
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not  distinguish  between  corpoiatlons  at 
present  organized,  or  that  may  be  organized 
In  the  ifature.  The  same  tees  for  increase  of 
capital  stock  would  by  this  act  be  required 
from  each.  The  contention  of  the  relator  Is 
in  direct  conflict  with  the  necessary  reason- 
able construction.  The  demurrer  is  sustain- 
ed.   The  writ  is  denied.    Writ  denied. 


<1SI  III.  210) 

VILLAGB  OF  VERMONT  t.  MILLBR  et  nx. 

(Supreme  Court  of  lUlnois.     March  30,  1896.) 

Appbau— Ombotioxs  sot  Raisbd  Below — Street 
— Dbdication. 

1.  On  appeal  the  existence  of  a  remedy  at 
law  cannot  be  set  up  by  appellant  for  the  first 
time,  to  defeat  an  injunction. 

2.  Under  Gross-  St  1868,  c.  25,  dir.  1,  { 
20,  requiring  the  plat  of  a  city  addition  to  be 
acknowledged  before  certain  officers,  to  consti- 
tute a  Talid  statutory  dedication  of  the  streets 
therein,  the  recording  of  a  plat  acknowledged 
before  another  officer  is  insufficient  as  a  stat- 
utory dedication. 

3.  Where  the  recorded  plat  of  an  addition 
to  a  (dty  is  not  acknowledged  so  as  to  consti- 
tute a  statutory  dedication,  the  nonuser  of  a 
street  therein  platted  for  orer  20  years,  to- 
gether with  the  appropriation  of  the  street  by 
tiie  abutting  property  owners  for  purposes  in- 
consistent with  its  use  as  a  street,  deiwiye 
the  city  of  any  rights  it  may  have  acquired 
under  the  recording  of  the  plat  as  a  common- 
law  offer  of  dedication. 

Brror  to  circuit  conrt,  Fulton  county;  Jef- 
ferson Orr,  Judge. 

BiU  by  Robert  M.  MiUer  and  his  wife 
against  the  village  of  Vermont.  There  was  a 
decree  for  complainants,  and  defendant 
brings  error.    Affirmed. 

KInsey  Thomas,  for  plaintiff  in  error.  H. 
W.  Masters,  for  defendants  in  error. 

BAKER,  J.  This  was  a  bill  In  chancery 
by  Robert  M.  Miller  and  Sarah  A.  Miller 
against  the  village  of  Vermont,  to  enjoin  the 
entering  of  a  certain  strip  of  land  for  the  pur- 
pose of  opening  a  street  The  decrees  was 
in  accordance  with  the  prayer  of  the  bill. 
The  cause  is  brought  here  by  writ  of  error. 

On  August  16,  1868,  one  Joab  Mershon, 
owner  of  a  certain  tract  of  land  in  the  north 
part  of  the  village  of  Vermont,  caused  said 
land  to  be  surveyed  and  platted  by  the  coun- 
ty surveyor  of  Fulton  county,  and  on  April 
16,  1860,  acknowledged  before  the  circuit 
clerk  and  records:  of  that  county  said  survey 
and  plat  as  his  second  addition  to  said  village, 
and  released  and  quitclaimed,  for  the  use  of 
the  public,  all  that  part  of  said  plat  marked 
as  streets  and  alleys.  Among  the  streets  so 
platted  is  one  two  rods  wide,  running  north 
and  south,  known  as  "Liberty  Street"  On 
February  13,  1884,  Robert  M.  Miller  purchas- 
ed a  one-acre  tract  out  of  said  addition,  abut- 
ting and  fronting  east  on  Liberty  street;  and 
on  August  3,  1881,  Sarab  A.  Miller  purchased 
lots  numbered  1,  2,  19,  and  20  In  said  addi- 
tion,—said  lots  19  and  20  abutting  and  front- 
ing west  on  Liberty  street,  and  lying  directly 


,  opposite  the  soutbem  part  of  the  said  one-acre 
lot  Up  to  the  time  this  suit  was  brought, 
that  part  of  Liberty  street  lying  in  said  .nddi- 
tion  had  never  been  used  by  the  public  as  a 
highway.  On  the  contrary,  portions  of  it  had 
been  used  for  years  by  adjoining  lot  owners, 
for  calf  pens,  pig  pens,  etc.  A  i>ortion  of  It 
was  fenced  and  used  by  R.  M.  Miller  for  snch 
purposes,  and  shortly  before  the  commence- 
ment of  this  suit  he  built  a  fence  through  the 
center  of  the  street,  the  entire  length  of  his 
one-acre  lot;  inclosing  one-half  of  the  width 
thereof  with  his  lot,  and  the  other  half  with 
his  wife's  lots,  19  and  20,  to  the  extent  of 
their  frontage  on  said  street  Thereafter  the 
village  ordered  those  fences  torn  down,  and 
the  street  to  be  opened  to  the  public.  Upon 
refusal  of  the  Millers  to  comply  with  this  (w- 
der  the  village  authorities  removed  the  fences, 
and  attempted  to  take  possession  of  the 
street  To  enjoin  the  village  from  further  in- 
terfering with  their  supposed  rights  In  said 
Liberty  street,  this  bill  was  filed. 

Plaintiff  In  error  refers  to  Commissioners 
T.  Green,  156  lU.  504,  41  N.  B.  154,  and  other 
cases,  and  claims  that  the  Injunction  does  not 
lie  against  It  to  prevent  trespasses  on  the  land 
here  in  controversy,  in  a  case  such  as  shown 
by  this  record.  A  sufficient  answer  to  this 
claim  is  that  this  objection  was  not  made  in 
the  court  below,  but  is  first  made  here.  The 
existence  of  a  remedy  at  law  cannot  be  set 
up  on  appeal,  to  defeat  an  injunction,  when 
It  was  not  presented  by  way  of  demurrer  or 
answer  to  the  bill.  Monson  v.  Bragdon,  159 
lU.  61,  42  N.  B.  383. 

Plaintiff  in  error  claims  the  right  to  the  use 
and  control  of  Liberty  street  on  the  ground 
that  the  acknowledging  and  recording  of  the 
plat  of  Joab  Mershon  vested  in  it  the  fee 
of  the  street,  or  at  least  an  easement  therein. 
Whether  or  not  this  claim  Is  a  just  one.  Is  the 
only  question  presented  by  this  record. 
Among  other  requisites  to  constitute  a  valid 
statutory  dedication,  under  the  statutes  then 
In  force,  the  plat  must  have  been  acknowledg- 
ed by  the  grantor  before  a  justice  of  the  su- 
preme court,  justice  of  a  circuit  court,  or  a 
justice  of  the  peace  in  the  county  where  the 
land  was  situated.  Gross'  St  111.  1868,  c.  25, 
dlv.  1,  f  20.  This  plat,  however,  was  ac- 
knowledged, not  before  either  of  the  above- 
designated  officers,  but  before  the  circuit  clerk 
and  recorder  of  the  county.  The  acknowl- 
edgment was  not  In  conformity  with  the  re- 
quirements of  the  statute,  and  there  was 
therefore  no  valid  statutory  dedication  of  the 
street  Consequently  the  recording  of  the 
plat  did  not  vest  the  fee  of  the  street  In 
plaintiff  In  error.  The  making  and  filing  of 
the  plat  was  a  mere  offer  to  dedicate,  and, 
had  it  been  accepted  by  the  village,  there 
would  have  been  sUnply  a  common-law  dedi- 
cation. By  virtue  thereof  the  village  would 
have  had  an  easement,  for  the  purposes  of  a 
street.  In  the  land  so  dedicated.  After  the  re- 
cording of  the  plat,  Joab  Mershon  conveyed 
to  the  grantors  of  defendants  in  error  the 
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lots  adjoining  Llberlj  street,  hereinbefore  de- 
scribed. This  Invested  each  of  them  with 
tbe  fee  of  the  street,  to  its  center,  to  the  ex- 
tent of  the  frontage  of  their  respectlTe  lots 
thereon,  burdened  only  by  the  offer  of  dedica- 
tion. Hamilton  t.  Railroad  Co..  124  111.  235. 
15  N.  B.  854.  This  offer  of  dedication,  how- 
ever, had  never  been  accepted  up  to  the  time 
the  village  ordered  the  removal  of  the  fences 
of  defendants  In  error.  Thus  a  period  of  23 
years  of  nonuse  of  the  easement  by  the  pnb- 
Hc  elapsed  after  the  recording  of  the  plat 
The  question  then  arises,  is  this  offer  of  ded- 
ication still  open,  and  can  plaintiff  in  enor, 
at  this  late  date,  step  in  and  claim  the  ease- 
ment? In  City  of  Peoria  v.  Johnston,  56  IlL 
45,  this  qnestion  is  answered  in  the  negative, 
and  it  is  there  said  (quoting  3  Kent,  Comm. 
p.  448)  "that  mere  nonuse  for  twenty  years 
affords  a  presumption  of  extinguishment, 
though  not  a  very  strong  one,  in  a  case  un- 
aided by  circumstances;  but  If  there  has 
been.  In  the  meantime,  some  act  done  by  the 
owner  of  the  land  charged  with  the  ease- 
ment Inconsistent  with  or  adverse  to  the 
right,  an  extlnguislmient  will  be  presumed." 
In  the  case  at  bar  tbe  presumption  of  extin- 
guishment is  aided  by  the  circumstance  of 
possession  on  tbe  part  of  defendants  in  error, 
and  by  the  further  fact  that  no  private  rights 
have  intervened  adverse  to  their  claims;  for 
it  does  not  appear  that  the  adjoining  lot  own- 
ers have  used,  or  desire  to  use,  this  land  as  a 
street.  On  the  contrai7,  it  appears  that  sev- 
eral of  them  have  used  portions  of  the  sup- 
posed street  for  their  own  private  purposes. 
On  the  authority  of  the  case  last  cited,  we 
must  bold  that  plaintiff  in  error,  by  having 
allowed  so  long  a  period  of  time  to  elapse 
withOQt  accepting  the  offer  of  dedication,  has 
lost  whatever  right  it  may  have  had  to  an 
easement  in  that  part  of  Liberty  street  occu- 
pied by  defendants  In  error,  and  cannot  now 
come  in  and  claim  tbe  right  to  nse  for  a 
public  highway  the  part  of  the  proposed 
street  occupied  by  defendants  in  error,  tbe 
owners  of  the  fee.  The  decree  of  the  circuit 
court  was  right,  and  it  is  accordingly  af- 
flfmed*    Affirmed. 

on  111.  239) 

BROWN  V.  BIDBNHOWER  et  aL 

(Sopreme  Court  of  Illinois.     Not.  22,  189S.)  i 

KoRTOAaiB — Sals  uhdsr  Fobeolobdbi — Failubi 
or  Pdbceasih  to  Takb  Dkbd. 

In  an  action  to  quiet  title,  K  appeared 
that  the  land  was  sold  under  mortgage  fore- 
closure on  September  5,  1863,  and  a  certificate 
of  purchase  issued  as  of  that  date  to  tbe  pur- 
chaser. There  was  no  redemption  from  the 
•ale,  the  time  for  which  expired  December  5, 
1864,  and  no  deed  was  ever  issued  to  the  pur- 
diaser.  Held,  that  under  Rev.  St  c.  77,  {  30 
(2  Starr  &  C.  Ann.  St  p.  1403),  which  took 
effect  July  1.  1872,  providmg  that,  where  prem- 
ises sold  under  foreclosure  are  not  redeemed, 
the  holder  of  the  certificate  of  purchase  shall 
be  entitled  to  a  deed  within  five  years  after  the 

>  Rehearing  denied  May  6,  1S0& 


time  for  redemption  expired,  or.  If  the  tine 
has  expired  l>efor«  the  taking  effect  of  the  act, 
then  within  two  years  from  the  date  when  the 
act  took  effect  the  failure  of  the  holder  of  a  cer- 
tificate of  sale,  3r  his  grantees,  to  take  liis  deed 
under  the  sale  within  two  years  from  July  L. 
1872,  rendered  such  certificate  null  and  void  as 
■gainst  the  mortgagor,  or  his  sncceaaors  in  in- 
terest 

Appeal  from  drouit  ooort.  Johnson  county; 
A.  K.  Vlckers,  Judge. 

BiU  by  H.  M.  Ridenhower  and  P.  T.  Chap- 
man against  James  li.  Brown  to  set  aside 
two  quitclaim  deeds.  There  was  a  decree 
for  plalntiffB,  and  defendant  appealed.  Re- 
versed. 

Spann  &  Sheridan,  for  appellant  H.  M. 
Ridenhower,  for  appellees. 

MAGRUDER,  J.  This  Is  a  blU  filed  tj 
the  appellees  against  the  appellant  to  set 
aside  two  quitclaim  deeds  executed  in  Janu- 
ary, 1892,  by  tbe  heirs  at  law  and  legal  rep- 
resentatives of  one  James  M.  Finney  to  the 
appellant  conveying  to  appellant  a  quarter 
section  of  land  in  Johnson  county,  which  said 
quitclaim  deeds  are  alleged  in  the  bill  to  be 
clouds  upon  the  title  of  appellees  to  said 
land.  The  blU  alleges  that  appellees  were- 
in  possession  of  the  land  at  the  time  the  biU 
was  filed.  The  answer  denies  that  they 
were  in  possession,  and  there  is  some  con- 
flict In  the  testimony  upon  the  subject  If, 
however,  it  be  admitted  that  the  complain- 
ants below  had  such  possession  of  the  prem- 
ises as  authorized  them  to  file  a  bill  to  re- 
move a  cloud,  yet  we  are  of  the  opinion  that 
the  relief  prayed  for  cannot  be  granted,  for 
the  reasons  hereinafter  stated.  In  1858 
James  M.  Finney,  being  the  owner  of  tbe 
land,  executed  a  mortgage  thereon  to  one 
Misenhelmer,  to  secure  the  payment  of  $127.- 
60.  In  1863  Misenhelmer  filed  a  bill  to  fore- 
close the  mortgage,  and  obtained  a  decree  of 
foreclosure  and  sale,  under  which  the  prem- 
ises were  sold  by  one  Graham,  appointed  a 
special  commissioner  for  that  purpose  by  tbe 
decree,  and  were  purchased  by  the  said 
Misenhelmer  for  $238.03,  he  being  the  high- 
est and  best  bidder  at  the  sale.  The  sale- 
took  place  on  September  5.  1863,  and  a  cer- 
tificate of  purchase,  dated  as  of  that  day. 
was  issued  to  Misenhelmer.  The  q>ecial 
commissioner  made  a  report  of  the  sale  on 
March  16,  1864.  Finney  died  intestate  on 
March  8,  1866,  without  having  redeemed  tbe 
premises  from  the  sale.  No  master's  or 
commissioner's  deed  was  ever  issued  to  Mis- 
enhelmer, the  purchaser,  or  to  any  of  his. 
grantees.  He  conveyed  the  premises  by  deed 
to  one  Holshouser  on  April  16,  1866;  and  ap- 
pellees hold  under  Holshouser  b7  a  regular 
series  of  conveyances,  beginning  with  him. 
Appellees  have  established  no  title  by  pos- 
session under  the  20-year8  limitation  law,  nor 
any  title  by  7  years'  i)osses8lon  and  jtay- 
ment  of  taxes  under  claim  and  color  of  titl«- 
made  in  good  faith,  or  by  payment  of  taxes 
upon  the  land  while  vacant  and  unoccupied. 
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under  such  dabn  and  color  of  title.  The 
only  Interest  In  the  land  wbich  they  set  np 
is  derived  from  Mlsenhelmer,  the  purchaser 
at  the  foreclocure  sale,  who  never  received 
any  deed  from  the  officer  making  the  sale, 
nor  ever  had  any  other  evidence  of  title,  ex- 
cept the  certificate  of  sale. 

Section  30  of  chapter  77  of  the  Revised 
Statutes,  being  the  "act  in  regard  to  Judg- 
ments and  decrees,"  etc.,  inrovldes  that: 
"When  the  premises  mentioned  in  any  such 
certificate  shall  not  be  redeemed  in  pursu- 
auce  of  law,  the  legal  holder  of  such  cer> 
tiflcate  shall  be  entitled  to  a  deed  therefor  at 
any  time  within  five  years  from  the  expira- 
tion of  the  time  of  redemption.  The  deed 
shall  be  exeonted  by  the  sheriff,  master  in 
cliancety,  or  other  officer  who  made  such 
sale,  or  by  his  successor  in  office,  or  by  some 
person  specially  appointed  by  the  court  for 
the  purpose.  If  the  time  of  redemption  shall 
have  elapsed  before  the  talcing  effect  of  this 
act;  a  deed  may  be  given  within  two  years 
from  the  time  this  act  shall  take  effect  [July 
1, 1872].  When  such  deed  is  not  taken  with- 
in the  time  limited  by  this  act,  the  certificate 
of  purchase  shall  be  null  and  void,"  etc.  2 
Starr  &  C.  Ann.  St  p.  1403.  In  the  case  at 
bar  the  time  of  redemption  expired  on  De- 
cember 5,  1864,  before  the  act  of  1872  took 
effect  The  deed  should  have  been  taken  out 
by  the  1st  day  of  July,  1874;  but,  as  already 
stated,  it  was  never  taken  out,— neither  with- 
in five  years  from  the  expiration  of  the  time 
of  redemption,  nor  within  two  years  from 
the  time  the  act  of  1872  took  effect  Hence 
the  certificate  of  purchase  issued  to  Misen- 
helmer  became  nuU  and  void  after  July  1, 
1874.  In  Ryhlner  v.  Frank,  106  111.  826,  we 
held  that  where  land  was  sold  under  an  exe- 
cution,  and  the  sheriff's  deed  was  not  taken 
out  within  the  time  limited  by  the  statute, 
"the  certificate  of  purchase  on  which  the 
deed  was  given  became  null  and  void,  and 
the  deed  is  of  no  effect"  In  Seeberger  v. 
Weinberg,  151  HI.  869,  87  N.  E.  1033,  com- 
menting upon  the  case  of  Rybiner  v.  Frank, 
supra,  we  said,  "The  certificate  of  purchase 
becomes  void,  so  that  a  sheriff's  deed  subse- 
quently issued  thereon  is  a  nullity  and  iiasses 
no  title."  In  Peterson  v.  Emmerson,  135  111. 
55,  25  N.  E.  842,  we  held  that  after  the  lim- 
itation has  run  against  the  right  to  take  out 
a  deed,  the  certificate  wUl  become  a  nullity, 
and  a  court  of  equity  cannot  compel  the  mak- 
ing of  a  deed  to  the  purchaser  or  his  as- 
signee by  the  officer  whose  duty  it  is  to  make 
deeds;  that  such  action  on  the  part  of  a 
court  of  eqnlty  would  "be  a  virtual  annul- 
ment of  the  mandate  of  the  statute,  and  an 
infringement  of  vested  legal  rights."  Again, 
in  Seeberger  v.  Weinberg,  supra,  we  held  that 
the  holder  of  a  certificate  of  purchase  which 
has  thus  become  functus  officio  and  void,  un- 
der the  statute,  has  no  remedy  against  the 
heirs  or  representatives  of  the  mortgagor 
when  they  retain  their  interest,  and  is  not 
entitied  to  relief  as  against  the  grantees  of 
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the  mortgagor;  that  he  can  assert  no  rem- 
edy upon  the  certificate,  as  that  has  become 
a  nullity,  and  can  enforce  no  remedy  upon 
the  original  mortgage,  as  that  remedy  was 
exhausted  by  the  foreclosure  and  sale.  And 
we  there  said,  "Whether  the  lapse  of  time 
is  to  be  given  the  effect  of  extinguishing  his 
right,  or  of  merely  barring  his  remedy,  be 
has  no  further  titie  or  Interest  in  the  prem- 
ises described  in  the  certificate,  which  either 
he  or  his  grantee  can  enforce,  either  at  law 
or  in  egoity."  If  the  holder  of  such  void 
certificate  has  no  interest  in  the  premises 
described  therein,  which  be  or  his  grantee 
can  enforce  in  equi^,  then  neither  Misen- 
heimer,  nor  aroellees  as  grantees  from  him, 
have  any  such  interest  as  can  be  enforced 
by  the  bUl  in  equity  filed  in  this  case.  In 
view  of  the  dedslons  made  by  this  court 
which  are  above  referred  to,  we  are  of  the 
opinion  that  the  court  below  erred  in  grant- 
ing the  relief  prayed  for.  Accordingly  the 
decree  of  the  circuit  court  is  reversed,  and  the 
cause  Is  remanded.    Reversed  and  remanded. 


(in  111.  216) 
BRISSENDBN  v.  CLAY  COUNTY.i 
(Supreme  Court  of  IlUnola.     April  1,  1896.) 

CODNTT  BOABDS  —  PoWER  TO  FiZ    COMPBRBATION 

ov  Offiobbs. 
Under  Const,  art.  10, 1 10,  providing  that 
the  county  Iward  shall  fix  the  compensation  of  - 
all  county  officers,  with  the  amount  of  their 
necessary  deik  hire  and  other  expenses,  and 
that  the  compensation  shall  not  be  changed  dur- 
ing office,  the  ooanty  board  may  fix  a  single 
amount  as  the  compensation  of  a  county  clerk, 
which  will  include  personal  compensation,  clerk 
hire,  and  expenses  of  office;  and,  when  ao  al- 
lowed, it  must  be  accepted  as  full  compensa- 
tion for  those  items. 

Appeal  from  circuit  court.  Clay  county:  8. 
Z.  Landes,  Judge. 

Action  by  William  Briasenden  against  the 
county  of  Clay.  From  a  Judgment  for  de- 
fendant plaintiff  appeals.   Affirmed. 

R.  S.  0.  Beaugh  and  B.  H.  Canby.for  ap- 
pellant H.  W.  Shriner,  Barnes  &  Rose,  and 
C.  S.  Conger,  for  appellee. 

CRAIO,  C.  J.  This  was  an  action  of  debt 
brought  by  William  Brissenden  against  the 
cotmty  of  Clay  to  recover  a  certain  sum  of 
money  paid  out  by  blm,  while  acting  as  coun- 
ty clerk  for  necessary  clerk  hire,  for  a  period 
of  three  years,— from  the  first  Monday  of 
December,  1890,  to  the  first  Monday  of  De- 
cember, 1893.  The  case  was  heard  in  the 
circuit  court  upon  an  agreed  statement  of 
facts,  a  jury  having  been  waived  by  the  par- 
ties; and  upon  the  evidence  Introduced  the 
court  entered  Judgment  for  the  defendant, 
to  reverse  which  plaintlffi  ai^>ealed. 

From  the  facts  as  agreed  upon,  it  appears 
that  the  board  of  supervisors  of  Clay  coun- 
ty, at  its  September  session,  1890,  adopted 
a  resolution  as  follows:    "Resolved,  that  the 

1  Rehearing  denied  May  9,  1896. 
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incoming  county  offlcisrs'  Balarl«s,  indudlng 
deputy  clerka  and  deputy  sheriffs  and  extra 
clerics,  also  including  any  commissions  on 
moneys  as  per  statute,  be  as  follows:  Coun- 
ty Judge,  $400  per  annum;  county  cleric, 
$1,200  per  annum;  county  treasurer,  $1,100 
per  annum;  isherlff,  $1,000  per  annum,— and 
tliat  tbey  be  paid  as  at  present  system  of 
liayment"  At  the  November  election,  1890, 
the  plaintiff  was  elected  county  cleric,  and 
on  the  first  Monday  of  December  following, 
he  entered  upon  the  discharge  of  the  duties 
of  the  office.  It  was  further  agreed  that 
during  the  offldal  term  of  William  Brissen- 
den  as  such  county  clerk,  from  the  first  Mon- 
day in  December,  1890,  to  the  first  Monday 
in  December,  1893,  the  woric  and  official  du- 
ties of  the  office  were  too  great  to  be  per- 
formed and  done  by  the  plaintiff  himself, 
and  that  it  became  and  was  necessary  for 
him  to  employ  clerks  in  the  office  during  said 
period,  to  help  do  and  perform  the  work  of 
the  same;  that  plaintiff  did  employ  clerks 
to  work  in  said  office,  and  paid  to  them,  dur- 
ing the  period  aforesaid,  the  total  sum  of 
$1,725.21,  as  follows,  to  wit: 

From  the  first  Monday  in  Deceml>er, 
1880,  to  the  first  Monday  in  De- 
cember, 1891,  the  sum  of I   606  21 

From  the  first  Monday  in  December, 

1891,  to  the  first  Monday  in  De- 
cember, 1892,  the  sum  of 500  00 

From  the  first  Monday  in  December, 

1892,  to  the  first  Monday  in  De- 
cember, 1893.  the  sum  of 650  00 

Total $1,755  21 

The  court  refused  a  proposition  of  plaintiff 
that,  under  the  fticts  in  evidence,  be  was 
entitled  to  recover,  and,  at  the  request  of 
the  county,  among  other  things,  held  as  fol- 
lows: "The  county  board  of  Clay  county 
did  legally  fix  the  compensation  of  the  coun- 
ty cleiit  at  the  sura  of  $1,200  per  annum, 
and  included  in  such  sum  the  salary  or  com- 
pensation of  the  personal  services  of  the 
clerk,  and  also  compensation  to  be  paid  to 
deputy  deiks  and  ^tra  clerics,  and  in  such 
case  the  sum  of  $1,200  per  annum  can  nei- 
ther be  increased  nor  diminished  during 
Brissenden's  term  of  office,  but  must  be  ac- 
cepted as  the  full  compensation  which  he, 
as  county  clerk.  Is  entitled  to  receive  from 
the  county  for  his  own  services  as  such 
cleric,  and  other  clerks  as  he  may  have  em- 
ployed to  assist  him  in  the  performance  of 
the  duties  of  such  office." 

It  is  contended  in  the  argument  of  counsel 
(or  appellant  that  "compensation  is  one 
thing,  and  expenses  of  an  office  another; 
that  compensation  Is  a  permanent,  known, 
uniform,  and  stable  affair,  and  must  be  fixed 
in  advance;  that  expenses  are  variable,  un- 
certain, and  unknown  things,  and  cannot 
and  are  not  to  be  fixed,  and  that  an  officer, 
under  the  constitution,  is  to  receive  compen- 
sation, as  a  personal  matter,  for  his  own 
pay,  over  and  above,  in  addition  to,  or  be- 
sides,  his   expenuitures   for   necessary    ex- 


penses;   and  that  tbe  whole  of  the  latter 
must,  under  the  constitution,  be  repaid  to 
him,  beyond  bis  personal  remuneration."   In 
order  to  determine  whether  this  position  can 
be  maintained.  It  will  be  necessary  to  refer 
brlefiy  to  our  constitutional  provision  bear- 
ing upon  the  question,  and  tbe  former  deci- 
sions of  this  court  where  similar  questions 
have  arisen.     Section  10  of  article  10  of  the 
constitution  provides  that  "the  county  board 
*    *    *    shall   fix   the    compensation    of   all 
county  officers,  with  the  amount  of  their  nec- 
essary cleik  hire,  stationery,  fuel  and  other 
expenses,  and  in  all  cases  where  fees  are 
provided  for,  said  compensation  shall  be  paid 
only  out  of,  and  shall  In  no  instance  exceed, 
the  fees  actually  collected.     Provided  that 
the  compensation  of  no  officer  shall  be  In- 
creased or  diminished  during   his   term  of 
office.     All  fees  or  allowances  by  them  re- 
ceived. In  excess  of  their  said  compensation, 
shall  be  paid  into  the  county  treasury."   In 
Kilgore  V.  People,  76  lU.  551,  the  board  of 
supervisors   passed   a   resolution   fixing  the 
compensation  of  the  county  treasurer  at  $700 
per  anmmi,   with   this   proviso:     "Provided 
ttiat  the  said  treasurer  furnish  his  own  fuel, 
stationery  and  clerk  hire."     And  it  was  con- 
tended by  the  treasurer  that  his  compensa- 
tion was  not  fixed  by  the  order  which  the 
iMard  had  adopted.     In  passing  on  the  ques- 
tion it  was  said:    "The  county  board,  acting 
under  this  mandate  of  the  constitution  (sec- 
tion 10,  art  10),  fixed  the  compensation  of 
appellant  at  seven  hundred  dollars  per  an- 
num, to  include  fuel,  stationery,  and  cletk 
hire;  and,  although  no  definite  sum  is  speci- 
fied for  the  one  or  the  other,  his  entire  com- 
pensation was  fixed,— It  was  limited  to  seven 
hundred  dollars  per  annum.     Herein  we  can 
perceive  nothing  wanting  to  make  his  com- 
pensation specific  and  certain.    •    *    •    Ap- 
pellant is  in  error  In  arguing  that  it  was  the 
duty  of  the  county  board  to  fix  a  specific 
sum  for  salary,  and  a  specific  sum  for  the 
expenses  of  the  office.     Section  10  of  article 
10,  above  cited,  says  not  a  word  about  'sal- 
ary.'    It  does  not  contain  that  word.     The 
board  is  required  to  fix  the  'compensation,' — 
the  whole  compensation,   including  station- 
ery,  fuel,  and  clerk  hire.     This  they  have 
done,  meagerly  it  may  be,  yet  It  Is  the  com- 
pensation which  the  person  holding  the  of- 
fice of  treasurer  should  have,  and  no  more." 
Tn  Wheelock  v.  People,  84  Hi.  551,  the  con- 
struction of  section  10,  art  10,  of  the  con- 
stitution, again  arose,  and  Kilgore  y.  People 
was  referred  to  with  approval;   and  It  was 
held  that  the  clause  of  the  constitution  In 
relation  to  the  compensation  of  county  offi- 
cers does  not  mean  that  tlie  compensation 
to  be  fixed  by  the  county  Iward  shall  In  ev- 
ery case  include  all  expenses  of  the  office, 
but  it  may  or  may  not  Include  such  expenses. 
Jennings  v.  Fayette  Co.,  97  111.  422,  is  an- 
other case  where  the  action  of  the  county 
board  in  fixing  compensation  for  a  sheriff, 
and  pay  for  his  deputies,  arose,  and  the  rale 
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Adopted  In  tbe  cases  snpra  ^ras  approred. 
In  tbe  decision  of  the  case  It  Is,  among  otiier 
things,  said:  "Compensation  of  county  ofll- 
cers  may  or  may  not  Include  expenses  of  the 
office.  It  Is  not  alone  for  the  persooal  serr- 
icee  oC  the  Incomb^it  It  la  lawful  to  fix  a 
■compensation'  that  'wUl  Indade  expenses  of 
the  office,  as  well  as  the  personal  services  of 
the  incumbent,  as  was  done  in  the  Kllgore 
Oafle.  But  it  Is  also  lawful  for  the  board  to 
fix  one  sum  for  the  personal  serricea  of  the 
officer,  and  another  sum  for  the  expenses  of 
the  office.  This  mode  <rf  fixing  the  compen- 
sation of  county  officers  was  approved  In  the 
Wheelock  Case  and  the  Dolloff  Case.  Where 
the  compensation  Includes  expenses  of  tiie 
office,  such  OBicec  Is  entitled  to  retain  the 
full  amount  allowed,  If  the  fees  actually  c<4- 
lected  equal  that  amount.  But  where  one 
sum  Is  allowed  to  the  officer,  and  ftnotber  sum 
for  expenses,  such  officer  may  tetaln  out  of 
the  fees  collected  the  amount  allowed  to  him 
for  his  personal  services,  but  np  more  of  the 
sum  appropriated  for  expenses  than  the  sum 
actually  expended  for  c^ce  expenses.  This 
was  expressly  decided  In  Oullom  v.  DolIofT, 
91  HL  330."  Under  the  law  as  declared  in  the 
eases  cited  supra,  it  le  plain  that  the  coimty 
board  may,  in  fixing  the  compensation  to  be 
paid  a  connty  officer,  induue  uoie  necessary 
cleilc  hire,  Ertationery,  foel,  and  other  ex- 
penses contemplated  by  artide  10, 1 10,  of  the 
conartltutioa,  or  the  board  may  fix  one  Amount 
as  compensation,  and  a  separate  and  distinct 
amotmt  as  cleric  hire  or  other  expenses, 
which  latter  course  we  regard  as  the  better 
practice.  When  the  former  course  Is  adopt- 
ed, the  amount  so  fixed  cannot  be  changed 
by  the  board,  and  the  officer  is  entitled  to  re- 
tain from  the  fees  collected  the  entire 
amount  allowed,  and  no  further  or  greater 
sum.  Where,  however,  the  hitter  course 
above  Indicated  is  adopted,  the  amount  al- 
lowed for  official  services  cannot  be  changed 
during  the  official  term,  and  the  officer  can 
only  retain  so  much  of  the  amount  allowed 
as  clerk  hire  or  oth'er  expenses  of  the  office 
as  Is  required  to  defray  such  clerk  hire  or 
other  expenses. 

It  is  ctmtended  in  the  argument  there  Is 
absolutely  nothing  In  the  section  of  the  con- 
stitution referred  to  giving  to  the  board  au- 
thority to  fix  clerk  hire  or  other  office  ex- 
penses, llie  language  of  the  constitution  is, 
"The  county  board  shall  fix  the  compensa- 
tion of  all  county  officers,  with  the  amount 
of  their  necessary  derii  hire,  stationery,  fuel 
and  other  expenses."  If  the  board  is  requir- 
ed to  fix  the  compensation,  under  tbe  lan- 
guage of  the  constitution,  It  is  also  required 
to  fix  clerk  hire  and  other  official  expenses. 
The  language  used  will  admit  of  no  other 
construction.  No  doubt  tbe  l^mers  of  the 
constitution,  in  placing  in  the  hands  of  the 
connty  board  power  to  fix  derit  hire  and 
other  official  expenses,  did  so  as  a  check  or 
curb  to  prevent  the  extravagant  expenditure 
of  BMKiey  which  might  be  reported  to  by 


county  officers  under  the  pretense  of  neces- 
sary expenses,  if  they  had  the  unlimited 
power  over  such  expenses.  If  county  offi- 
cers had  the  power  to  run  up  the  expenses  of 
their  respective  offices  to  such  sums  as  they 
might  determine  to  be  necessary,  and  the 
county  board  had  no  power  over  the  matter, 
except  to  audit  tbe  amount  at  the  end  of 
each  year.  It  Is  not  likely  that  any  large 
amount  of  fees  collected  by  county  officers 
would  find  its  way  Into  the  county  treasury. 
It  is,  however,  claimed  In  the  argument  that 
under  the  ruling  in  Cullom  v.  DollofC,  94  Bl. 
330.  and  Brlsooe  v.  Clark  Co.,  95  111.  309,  the 
county  board  has  no  x>ower  to  fix  clerk  hire 
and  other  expenses.  We  do  not  understand 
that  these  cases  conflict  in  any  manner  wltb 
tbe  cases  heretofore  cited.  In  tbe  Cullom 
Case  the  expenses  had  been  fixed  In  advance 
at  a  definite  sum,  apd  the  question  arose- 
whether  tbe  <^cer  could  retain  all  of  such 
STua,  whetiier  necessaiy  to  expend  it  for  ex- 
penses of  the  office  or  not,  and  it  was  hdd 
that  he  could  only  retain  such  portion  as  was 
necessary.  The  Kllgore  Case  was  cited  wltb 
approval,  and  it  was  expressly  held  that  the 
board  bad  the  power  to  fix  derk  hire  and 
other  offidal  expenses,  as  held  in  former 
cases.  In  the  Briscoe  Case  tbe  comity 
board,  before  the  official  term  of  the  derk 
began,  fixed  his  salary  at  $1,200;  deputy  at 
96UO;  fuel  and  stationery,  $200.  The  dr- 
cult  and  appellate  courts  held  that  tbe 
amount  fixed  for  detk  hire,  fnd,  and  station- 
eiy  could  not  be  changed  during  the  term  for 
which  tbe  derk  was  elected;  that  tbe  con> 
pensatlMt  conlu  not  be  changed,  but,  whene- 
the  clerk  hire  was  separate,  it  could  be 
cbauged.  That  ruling  was  held  to  be  er~ 
roneous,  but  it  was  nowhere  intimated  that 
the  board  could  not  fix  the  compensation  and 
derk  hire  at  one  amount,  and  when  so  fixed, 
it  could  not  be  changed,  as  held  in  former 
cases.  As  has  been  seen,  in  the  case  under 
consideration  the  compensation  and  cleik. 
hire  was  fixed  at  a  definite  amount  before 
the  derk  entered  upon  his  offidal  term,  1^ 
the  county  board.  After  the  amount  was- 
fixed,  under  the  former  rulings  of  this  court,. 
It  could  not  be  changed.  Tbe  drcoit  court, 
in  Its  ruling,  conformed  to  this  view,  and 
the  Judgment  of  tbe  circuit  court  will  be  af- 
firmed. 


UNION  STOCK- YARD  &  TRANSIT  CO.  v- 
MALLORY,  SON  &  ZIMMERMAN  CO.i 
(Supreme  Court  of  Illinois.    Oct  11,  1805.) 

Tkovbr  —  TiTtB   OF    FLAiNTipr  —  Dri.ivskt   or 
Cattlb  bt  Stock- Yards  CoMPAjiT— Liabilitt 
—  EviDBNOE  OF  AoKNOT— Custom. 
1.  A  telegram  from  B.  to  F..  directing  F. 
to  buy  a  certain  number  of  cattle  for  B.,  be- 
ing presented  by  F.  to  plaintiff,  plaintiff  sold 
to   B.,   through   F.,   on   credit,  certain   cattle, 
which  defendant  was  keeping  in  its  stock  yards 

1  Petition  for  rehearing  stricken  from   files. 
March  13.  1896.      : 
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for  plaintiff,  and  gave  to  F..  an  order  on  de- 
fendant to  deliTer  them  to  B.  Defendant  de- 
lirered  them  to  F.,  who  disposed  of  them  for 
hia  own  benefit  HeldL,  that  even  if  F.  had  al- 
read7  purchased  from  another  the  cattle  which 
B.  had  directed  him  to  bny,  and  had  therefore 
exhausted  his  authority,  and  the  purchase  was 
with  the  intention  that  the  cattle  shoald  not  be 
paid  for,  and  was  for  these  reasons  fraudulent, 
still  any  conversion  of  cattle  by  defendant  by 
reason  of  its  delivery  thereof  to  F.,  instead  of 
B.,  being  of  the  time  of  such  delivery,  and  not 
when  plaintiff  subsequently  made  a  demand  on 
him  for  the  cattle,  trover  therefor  could  not 
be  maintained  by  plaintiff  against  defendant, 
plaintiff  not  having,  at  the  time  of  the  delivery, 
rescinded  the  sale,  and  therefore  not  having  at 
that  time  a  right  of  property  in,  and  a  right  of 
possession  of,  the  cattle. 

2.  In  trover  against  a  stock-yards  company 
for  delivering,  to  F.,  cattle  which  defendant 
was  keying  for  plaintiff,  on  the  presentation 
and  indorsement  by  F.  of  an  order  from  plain- 
tiff to  deliver  them  to  B.,  defendant  may  show 
that  F.  had  been  m  the  habit  of  presenting  to 
defendant  orders  from  different  persons  direct- 
ing cattle  to  be  delivered  to  B.,  and  of  indorsing 
the  orders,  and  receiving  the  cattle  thereon, 
though  plaintiff  did  not  know  of  the  orders; 
such  a  com[>any  being  required  in  delivering  the 
cattle  to  act  only  with  reasonable  care,  and  in 
accordance  with  the  nsages  and  cnstoms  of  car- 
rying on  business  at  such  yards. 

Appeal  from  appellate  court.  First  district 
Trover  by  Mallory,  Son  &  Zimmerman 
Company,  a  oorporation,  against  the  Union 
Stock- Yard  &  Transit  OompEmy,  for  the  con- 
rersion  of  27  bead  of  cattle.  From  a  judg- 
ment of  the  appellate  court  affirming  a  Judg- 
ment In  favor  of  plaintiff  (54  IlL  App.  170), 
defendant  appeals.    Reversed. 

Samuel  Flelschman,  for  a  year  or  two  pri- 
or to  May  14,  1890,  was  a  cattle  buyer  at  the 
Union  Sto<^  Yards,  in  Chicago.  He  did  an 
extensive  business,  chiefly  In  acting  as  buyer 
or  agent  for  butchers  and  cattle  dealers  who 
resided  outside  the  city  of  Chicago.  One  of 
the  persons  for  whom  he  so  acted  was  a  Wal- 
ter Bussell,  of  Detroit  The  business  was 
conducted  about  as  follows:  Bussell  would 
notify  Flelschman,  by  letter  or  wire,  when 
he  desired  cattle.  Flelschman  would  go  In- 
to the  yards,  pick  out  such  cattle  as,  In  his 
opinion,  suited  the  requirements  of  his  prin- 
cipal, negotiate  with  the  commission  man 
to  whom  the  cattle  desired  by  Flelschman 
bad  been  consigned,  and.  If  the  price  of  the 
cattle  was  satisfactorily  arranged,  buy  them. 
Thereupon  the  commission  man  and  Flelsch- 
man would  go  to  theweighmasterof  the  stock- 
yard company,  by  whom  was  made  out  a 
scale  ticket,  giving  the  mmaber  and  weight 
of  the  cattle,  from  whom  purchased,  to  whom 
weighed,  and  containing  other  memoranda 
respecting  the  sale,  which  was  delivered  to 
the  seller.  The  scale  ticket  was  then  taken 
by  the  seller  to  his  office,  and  the  price  of 
the  cattle  sold  being  paid  by  the  buyer  or 
agent  or  a  credit  given  for  the  price  thereof, 
the  seller  gave  to  the  buyer  an  order  upon 
the  stock-yard  company  to  deliver  the  cattle 
so  sold.  Upon  presentation  of  this  order  to 
the  stock-yard  company  or  its  employes  In 
charge  of  deliveries  of  cattle,  the  cattle  men- 
tioned in  the  order  were  turned  over  to  the 


buyer  or  agent  for  shlpmoit  ot  otber  disposi- 
tion, as  win  be  moitloned  later.  Flelschman 
had  acted  as  the  agent  of  BosseU  In  the  pur- 
chase of  cattle  In  the  way  described  for  a 
period  of  something  over  one,  and  less  than 
two,  yeans;  say,  16  to  18  months  prior  to 
May  14,  1890.  During  this  time  he  also  pur- 
chased cattle  for  other  nonresident  butchers 
and  cattle  dealers,  notably  H.  PhUllps  and 
li.  Flelschman.  On  May  13,  1890,  BusseU, 
at  Detroit  telegraphed  to  Flelschman,  at 
Chicago,  to  buy  him  (Bussell)  "a  load  of  cat- 
tle If  Just  right;  if  they  are  my  kind,  and 
come  right"  On  the  morning  of  May  14. 
1890,  Flelschman  told  Mr.  Zimmerman,  of 
the  plaintiff  company,  that  be  had  an  order 
from  Bussell  for  cattle;  and,  between  9  and 
10  o'clock  on  that  day,  the  plaintlfl,  acting 
through  Mr.  Zimmerman,  sold  to  Fleiacb- 
man  27  head  of  cattle,  and  delivered  to 
Flelschman  an  order,  aa  follows: 

Chicago  May  14,  189a 
Union  Stock- Yard  &  Transit  Co.: 
Please  deliver  to  Bnssell 

27  CatUe  Hogs  Sheep 

Block  Pen  Division  D.  Scale  5 

Mallory,  Son  &  Zimmerman  Co., 
Per   Wm.   Buhlman. 

Flelschman  took  the  order,  and  later  in  the 
day  sold  the  cattle  mentioned  therein  to 
Holmes  &  Pattison,  a  commission  firm  do- 
ing busdnese  at  the  stodt  yards,  and  going 
to  the  scales  used  In  connection  with  the 
block  and  pen  where  the  cattle  were,  with 
a  representative  of  the  firm  of  Holmes  &  Pat- 
tison, Indorsed  the  order  as  follows:  "To 
Holmes  &  Pattison.  Bussell.  S.  Flelsch- 
man." Thereupon  the  27  cattle  mentioned 
In  the  order  were  delivered  to  Holmes  &  Pat- 
tison by  the  stock-yard  company.  On  the 
next  day.  the  officers  of  the  plaintlfl  com- 
pany heard  rumors  to  the  effect  that  Flelsch- 
man had  run  away,  and  thereupon  Mr.  Zim- 
merman and  Mr.  Mallory,  officers  of  appellee 
company,  went  to  the  Transit  House,  where 
Flelschman  lived,  for  the  purpose  of  learn- 
ing "whether  he  wa^  going  to  pay  for  the 
cattle,"  but  did  not  succeed  In  finding  him 
there,  nor  indeed,  so  far  as  appears,  did  they 
ever  find  him.  Not  finding  £1eiscbman  at 
the  Transit  House,  the  plaintiff  company 
made  out  and  forwarded  the  following  bill 
and  letter  to  Mr.  Bussell,  at  Detroit: 

"U.  S.  Yards,  IlL,  5/14,  1800.  Office  of  Mal- 
lory, Son  &  Zimmerman  Co.  Sold  Wm.  Bus- 
seU: 


Dat*. 

Cattlo. 

Hoga. 

ShMp. 

Wt. 

OS.  Prira. 

Am't. 

6-14 

27 

6.160 
S.I  70 
i.2M 
1.SK 
l.-MM) 
2,  £00 
880 

8.10 

SH 

4e 

S.«S 

»c 

1.40 

3.40 

«M0«5 
lOSOt 
00  00 

27*  <r 

M  00 
ION  80 
»  64 

fMtn 

"Dear  Sir:   We  sold  the  above  cattle  to  8. 
Flelschman  for  your  acct,  on  the  date  as 
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aboye,  bat  have  not  rec'd  paymoit  for  same. 
Please  remit  at  once,  and  oblige  yonrB,  reany., 
MaUory,  Son  &  Zimmerman  Co.,  per  Bry- 
ant" 

Tbe  first  thing  Bnssell  appean  to  have 
done  on  receiring  this  communication  was 
to  consult  an  attorney,  who  replied  as  fol- 
lows: 

"Detndt,  May  27,  1890.  Messrs.  Mallory, 
Son  &  Zimmerman  Company,  Union  Stock 
Yards,  Chicago— Oentlemen:  In  reply  to 
your  favor  of  the  14th  Inst  to  Walter  Bua- 
sell,  he  wishes  me  to  say  that  be  has  neither 
ordered  nor  received  from  Mr.  Fleischman 
the  bill  of  cattle  covered  by  yonr  memoran- 
dom,  nor  anything  like  It;  and  be  therefore 
will  decline  to  pay  tbe  accotmt  Fleisch- 
man must  have  bought  that  lot  for  some  one 
else,  or,  at  all  events,  turned  them  over  to 
some  one  else.  Yours,  very  truly,  W.  M. 
LiUiebridge." 

The  next  step  taken  by  the  plaintiff  com- 
pany was  to  forward  to  the  stock-yard  com- 
pany the  following  communication: 

"Mallory,  Son  &  Zimmermaa  Company  (In- 
corporated). EstabUshed  1862.  Live-Stock 
Commission  Merchants.  Union  Stock  Yards^ 
m..  May  28,  1890.  Union  Stock-Yard  & 
Transit  Co.,  to  Mallory,  Son  &  Zimmerman 
Co.,  Dr.  To  27  cattle,  as  per  bill  attached, 
$846.78.  These  cattle  were  sold  to  S.  Fleisch- 
man, May  14tb,  for  account  of  Wm.  Bussell, 
Detroit;  and  we  gave  the  order  to  Wm.  Bus- 
sell  direct  Your  employfis  delivered  the  cat- 
tle to  other  parties;  and,  as  Mr,  Bussell  did 
not  get  the  cattle,  he  refuses  to  pay  for 
them;  and,  as  you  delivered  the  cattle  to 
others  than  Wm.  Bussell,  we  look  to  you  for 
tbe  amount  Please  adjust  the  same  at 
once,  and  oblige,  Mallory,  Son  &  Zimmer- 
man Co.,  per  C.  ▲.  MaUory,  Treas." 

The  bill  mentioned  in  the  letter  was  the 
same  as  that  above  set  forth  In  tbe  letter  of 
May  14th  to  BusselL  Tbe  following  reply 
was  thereupon  made  by  the  defendant  com- 
pany (appellant  in  this  court): 

"The  Union  Stock-Yard  and  Transit  Com- 
pany of  Chicago.  Jas.  H.  Ashby,  General 
Superintendent  Union  Stock  Yards,  Chica- 
go, May  24th,  1880.  MaUory,  Son  &  Zim- 
merman C!o.,  Union  Stock  Yards,  City— Gen- 
tlemen: Referring  to  your  dalm  of  $816.78, 
under  date  of  tbe  23rd  instant,  account  of  al- 
leged wrong  ddlvery  of  cattle  by  the  em- 
ployes of  this  company,  would  say  that  I 
find,  upon  examination  of  your  order,  that 
these  cattle  were  properly  delivered  on  It, 
as  directed,  and  consequently  we  can  as- 
sume no  responsibiUty  in  the  matter.  Very 
respectfully,  James  H.  Ashby,  General  Su- 
perintendent" 

Subsequently,  and  on  June  18, 1890,  formal 
demand  for  the  possession  of  the  27  cattle 
was  made  by  the  plaintiff  company  upon  the 
defendant  company;  and,  at  a  later  period,  an 
action  of  trover  for  the  conversion  of  the  27 
cattle  was  commenced  by  the  appellee 
against  tbe  appeUaat  and  proceeded  to  judg- 


ment for  $l,004iS5,  being  the  sum  for  which 
the  27  cattle  were  sold,  and  Interest  thereon 
from  the  date  of  sale  to  the  date  of  trial; 
and  from  that  Judgment  tbe  stock-yard  com- 
pany iias  appealed,  flrst  to  the  appellate 
court  for  the  First  district  and,  mi  the  af- 
firmance there  of  the  Judgment  of  the  court 
below,  to  this  court 

Winston  &  Meagher,  for  appellant  Peck, 
MlUer  &  Starr,  for  appdlee. 

MAGEUDER,  J.  (after  stating  the  facts). 
This  Is  an  action  of  trover  brought  by  the 
appeUee,  Mallory,  Son  &  Zimmerman  Com- 
pany, an  Incorporated  company  of  Uve-stock 
commission  merchants,  doing  business  at 
the  stock  yards  In  tbe  city  of  Chicago, 
against  the  appellant  the  Union  Stock-Yard 
&  Transit  Company,  to  recover  the  value  of 
27  head  of  cattle,  alleged  to  have  been  con- 
verted by  the  appellant 

In  an  action  of  trover,  which  is  a  possessory 
action,  the  plaintiff  must  recover  upon  the 
strength  of  his  own  title,  and  not  upon  the 
weakness  of  his  adversary's  title;  and  he 
must  show  not  only  a  tortious  conversion  of 
the  personal  property  by  the  defendant  but 
also  that  at  the  time  of  the  aUeged  conver- 
sion, he  had  tbe  right  of  property,  general  or 
spe(|ial,  In  the  qhattels  converted,  and  also 
the  possession  or  a  right  to  tbe  Immediate 
poseesBion  thereof.  There  must  °be  a  con- 
currence both  of  the  right  of  property  gen- 
eral or  special,  and  of  the  actual  possession 
or  the  right  to  Immediate,  possession,  and 
this  concurrence  must  exist  at  the  time  of 
the  conversion.  Davidson  v.  Waldron,  31  III. 
120;  Forth  v.  Pursley,  82  111.  152;  Owens  v. 
Weedman,  Id.  409;  Montgomery  v.  Brush, 
121  lU.  513,  13  N.  E.  230;  Frink  v.  Pratt  180 
ni.  327,  22  N.  E.  819;  26  Apl  &  Bng.  Enc. 
Law,  p.  744. 

There  is  evidence  in  the  record  tending  to 
show  tliat  the  title  to  tbe  cattle  bad  passed 
out  of  appellee  when  the  aUeged  conver- 
sion took  place,  and  that  both  the  right  of 
proi>erty  and  the  right  of  possession  were 
In  BusseU  when  the  cattle  were  deUvered  by 
appellant  to  Fleischman,  or  to  Holmes  & 
Pattlson,  at  Fleischmao's  request  On  May 
is.  1890,  which  was  Sunday,  BusseU,  in  De- 
troit telegraphed  to  Fleischman,  at  the 
stock  yards  in  Chicago,  to  buy  a  load  of  cat- 
tle for  him.  Early  on  the  next  morning,  Mon- 
day, May  14,  1890,  Fleischman  vrent  to  Zim- 
merman, a  member  of  the  appeUee  company, 
and  told  him  of  the  telegram  thus  received 
from  BusseU.  Fleischman  and  Zimmerman 
together  visited  the  cattle  pens  of  appellant 
between  9  and  10  o'clock  <«  that  morning, 
and  there  looked  at  several  bunches  of  cat- 
tle held  for  appeUee  by  appellant  and  agreed 
on  the  price  of  27  head  of  cattle.  Zimmer- 
man caused  the  cattle  so  selected  to  be  taken 
by  one  of  his  employes  to.  the  scales  in  the 
yard,  and  weighed  by  api>ellant'8  welgb- 
master,  who  made  out  the  scale  tickets,  show- 
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Ing  the  number  and  weight  ta  the  cattle,  and 
the  names  of  the  seller,  and  of  the  person  to 
whom  they  were  weighed.  The  scale  tickets 
are  In  evidence,  and  show  the  names  of  ap- 
pellee and  of  Bussell,  and  are  signed  by  the 
welghmaster  of  appellant.  Flelschman  was 
present  when  the  cattle  were  weighed,  or 
when  Zimmerman  directed  them  to  be  car- 
ried to  the  scales  to  be  weighed.  The  scale 
tickets  were  taken  to  appellee's  office,  and 
there  appellee  made  out  and  signed  and  de- 
livered to  Fleischman  an  order  on  appellant 
to  deliver  to  BusseU  the  27  head  of  cattle. 
On  the  same  day,  Flelschman  presented  this 
order  to  appellant,  and  appellant  dellTcred  to 
him  the  cattle.  It  was  not  the  business  of 
appellant  to  buy  and  sell  cattle,  but  the  ap- 
pellant op^nted  the  stock  yards;  and  its 
business  is  to  receive  stock,  and  weigh  it, 
and  see  that  it  is  properly  fed  and  watered. 
Appellee's  business  was  to  sell  stock  on  com- 
mission, and  sometimes  buy  it  on  order;  and 
it  had  been  engaged  in  tliat  business  at  the 
stock  yards  for  some  22  years,  having  deal- 
ings with  appellant  every  day  in  the  year  ex- 
cept Sunday.  Fleischman  also  had  been  buy- 
ing stock  for  more  than  a  year  at  the  stock 
yards  tat  BusseU  and  other  parties,  and  had 
bad  dealings  with  appellee  before  May  14, 
1890.  The  testimony  of  both  Zimmerman 
and  Mallory,  the  former  being  the  salesman 
of  appellee,  and  the  latter  its  treasurer  and 
manager,  is  that  there  was  a  sale  of  the  cat* 
tie  to  Bussell  when  the  delivery  order  was 
given  to  Fleischman,  and  that  appellee  then 
extended  upon  its  books  a  credit  of  a  few 
days,  or  perhaps  a  week,  to  Bussell. 

There  was  a  symbolical  delivery  of  the 
cattle  by  appellee  to  Flelschman,  and  there- 
fore an  execution  of  the  contract  of  sale. 
When  the  vendor  delivers  to  the  purchaser, 
or  to  the  purchaser's  authorized  agent,  an 
order  upon  the  vendor's  bailee  to  deliver  the 
goods  sold  to  such  purchaser  or  agent,  there 
is  a  constructive  delivery  of  the  property; 
and  the  delivery  of  the  order  vests  the  pur- 
chaser with  the  indicia  of  ownership,  and 
has  the  same  effect  In  transferring  the  title 
to  the  property  as  the  delivery  of  the  prop- 
erty. Mc€k>rmlck  v.  Hadden,  37  III.  370; 
Burton  t.  Curyea,  40  111.  320;  Webster  v. 
Granger,  78  IlL  230;  Tuxworth  v.  Moore,  9 
Pick.  347;  Carter  v.  Wlllard,  19  Pick.  1.  It 
follows  that  the  title  to  the  cattle  passed 
from  appellee  to  Bussell;  and,  if  the  title  re- 
mained In  Bussell  at  the  time  of  the  alleged 
conversion  of  the  property,  then  this  action 
was  improperly  brought  in  the  name  of  ap- 
pellee, and  cannot  be  maintained. 

If  there  was  a  conversion.  It  must  be  re- 
garded as  having  taken  place  on  May  14, 
1890,  when  the  cattle  were  delivered  by  ap- 
pellant to  Fleischman,  and  not  on  June  18. 
1890,  when  appellee  made  a  formal  written 
demand  upon  appellant  for  the  possession  of 
the  prcflperty.  In  trover,  demand  and  re- 
fusal do  not  necessarily  constitute  the  con- 
version, but  are  only  etidence  of  it    A  con- 


▼eraion  Is  any  nnanthorised  act,  which  de- 
prives a  man  of  his  property  permanently,  or 
for  an  indefinite  time;  and,  when  such  a 
conversion  has  taken  place,  a  demand  is 
not  necessary.  A  wrongful  assumption  of  tbe 
ownership  of  property  may  be  a  conversion  in 
Itself,  and  render  a  demand  and  refusal  un- 
necessary. Demand  and  refusal  are  evidence 
of  CMiT^rsion  when  the  defendant  is  in  such  a 
condition  that  he  can  deliver  the  property  If 
he  wUL  Johnson  ▼.  Howe,  2  ailman,  342; 
Bmner  ▼.  Dyball,  42  m.  34;  Hlvet  v.  Bott, 
L.  R.  9  Bxch.  86;  HawkUia  v.  Hcrffman,  6 
HUl,  586;  41  Am.  Dec.  767,  and  notes.  It  is 
not  claimed  by  appellee  that  appellant  dehv- 
ered  the  cattle  to  Flelschman  on  May  14. 
1890,  with  any  evil  Intent,  or  from  any  Im- 
proper motive,  or  that  It  thereby  acted  with 
a  want  of  good  fatthi,  If  appellant  was  then 
guilty  of  a  conversion,  it  must  be  because  it 
parted  with  the  cattle  through  mistake  or 
neg^ence.  It  was  certainly  Justified  at  that 
time  in  regarding  Bussell  as  the  owner  of  the 
cattle,  and  entitled  to  the  possession  there- 
of, and  in  concluding  that  the  right  of  jnrop- 
erty  and  of  possession  had  both  passed  from 
appellee.  The  trial  coiurt  refused  to  instruct 
the  Jury,  at  defendant's  request,  that,  to  main- 
tain ttits  action,  the  plaintiff  must  recover  on 
the  strength  of  Its  own  title  to  the  cattle, 
and  show  In  itself  either  a  general  or  special 
property  therein,  and  that,  at  the  time  of  the 
alleged  conversion.  It  had  not  only  the  rl^t 
of  property  In  the  cattle,  but  also  tbe  right  to 
the  immediate  possession  of  the  same. 

It  Is  claimed,  however,  that  the  sale  from 
appellee  to  Bussell,  through  Flelschman,  was 
fraudulent.  Flelschman  Is  alleged  to  have 
been  a  special  agent,  and  not  a  general 
agent,  of  Bussell.  A  general  agent  is  one 
who  Is  authorized  to  do  all  acts  connected 
with  a  particular  business  or  In  a  particular 
place,  while  a  special  agent  Is  one  who  is  em- 
powered to  act  only  In  a  specific  transaction. 
Mechem,  Ag.  |  6;  1  Am.  &  Eng.  Enc.  Law, 
p.  349.  Flelschman  Is  said  to  have  had  no 
authority  to  buy  cattle  for  BusseU,  accept 
when  he  received  an  order  to  buy  a  particu- 
lar lot  of  cattle,  and  that  his  authority  to 
make  purchases  of  cattle  was  limited  to  the 
particular  order  received  by  him.  It  Is  then 
contended  that  he  received  an  order  by  tde- 
graph  sent  on  May  13,  1890,  to  buy  cattle; 
that  on  May  14,  1890,  he  bought  a  lot  of  cat- 
tle ttom  another  party  than  appellee,  and 
shipped  them  to  BusseU,  and  drew  on  Bus- 
sell  for  the  purchase  money;  and  that  Bus- 
sell  paid  for  the  cattle  so  purchased  and  ship- 
ped to  blm.  Appellee  contends  that  Flelsch- 
man had  exhausted  his  authority  to  buy  tor 
Bussell  when  he  told  Zimmerman  that  he 
had  an  order  from  BusseU,  and  that  he  ob- 
tained the  cattle  from  appellee  without  hav- 
ing any  authority  from  Bussell  to  do  so,  and 
without  having  any  intention  to  pay  for  the 
same,  and  that  bis  conduct  in  thus  obtaining 
the  cattle  from  appeUee,  and  subsequently 
seUing  them  to  Holmes  &  Pattlson,  Instead 
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of  ()hli>piiig  them  to  Boseell,  was  a  fraud  on 
appellee.  Whether  the  purchase  of  the  cat- 
tle from  appellee  was  made  by  Flelschman 
before  or  after  the  other  purchase  was  made 
by  him  may  be  considered  doubtful  under 
the  evidence,  if  It  were  proper  to  consider 
the  evidence.  If  he  bought  of  appellee  un- 
der the  order  received  by  him,  and  before 
bis  authortty  was  exhausted,  then  It  cannot 
be  said  that  there  was  any  fraud  in  the 
original  purchase  of  the  cattle  from  appellee, 
but  only  In  the  subsequent  disposition  of 
them  to  Holmee  &  Pattison.  It  may  be  con- 
ceded, however,  that  the  question  whether 
the  sale  of  the  cattle  by  appellee  to  Bussell 
was  fraudulent  or  not  was  a  question  of 
fact,  to  be  determined  by  the  Jury  under 
proper  instructions,  and  that  the  Judgment 
of  the  appellate  court  establishes  the  fraud- 
ulent character  of  the  sale,  as  between  ap- 
pellee and  Bussell  or  Flelschman.  Bussell 
denies  that  he  gave  Flelschman  any  authori- 
ty to  buy  this  particular  lot  of  cattle  from 
apiMlIee.  One  who  h<dds  out  another  as  bis 
agent  to  act  for  him  in  a  given  capacity, 
and,  by  his  habits  and  course  of  dealing,  jus- 
tifies the  inference  that  such  other  Is  au- 
thorized to  act  as  his  agent,  whether  it  be 
in  a  single  transaction  or  in  a  series  of  trans- 
actions, .will  not  be  heard  to  deny  the  agen- 
cy, to  the  prejudice  of  an  Innocent  party, 
who  has  been  led  to  rely  upon  the  appear- 
ance of  authority  in  the  agent.  Mechem, 
Ag.  U  83,  84.  Whether  or  not  Bussell's  con- 
duct towards  Flelschman  was  such  as  to 
Justify  appellee  In  dealing  with  Flelschman 
as  having  authority  to  act  for  Bussell  is  a 
question  which  seems  to  be  immaterial,  ex- 
cept so  far  as  it  concerns  the  validity  of  the 
-sale,  because  this  is  not  a  suit  by  apptilee 
Against  Bussell.  Nor  does  the  question  here 
«rl8e  whether  or  not  Holmes  &  Pattison 
■vrere  bona  flde  purchasers  of  the  goods  from 
Flelschman,  as  this  Is  not  a  suit  against 
Holmes  &  Pattison.  This  suit  is  brought 
by  appellee  against  the  appellant,  its  bailee 
or  agister,  charging  the  latter  with  having 
Improperly  delivered  the  goods  to  Fl^sch- 
man,  when  the  delivery  order  directed  them 
to  be  ddlvered  to  Bussell.  Where  a  sale 
■of  goods  is  made  through  the  fraudulent  rep- 
resentations of  the  purchasers,  or  where  the 
fraud  in  the  sale  arises  from  the  Intention 
ot  the  purchaser  not  to  pay  tot  the  goods, 
the  sale  is  voidable  only,  and  not  absolutely 
void.  8  Am.  &.  Bng.  Enc.  Law,  pp.  791,  822, 
-823;  BenJ.  Sales,  bk.  3,  c.  2,  §  433.  The  sale 
being  voidable.  It  results  that  the  vendor 
may  rescind  it  if  he  so  elects.  But  this  re- 
scission must  be  made  before  other  rights 
acquired  In  good  faith  have  Intervened.  If, 
-before  the  vendor  exercises  his  election,  the 
vendee  makes  a  transfer  to  an  Innocent 
third  person,  for  a  valuable  consideration, 
such  third  person  will  hold  the  property  as 
against  the  original  vendor.  Brundage  v. 
Camp,  21  ni.  330;  Fawcett  v.  Osbom,  32  111. 
411;  Butters  v.  Haughwout,  42  111.  18;  Dock 


Co.  V.  Foster,  48  111.  507;  Dbane  v.  Lock* 
wood,  115  nt  490,  4  N.  B.  500;  Farwell  v. 
Hanchett,  120  m.  573, 11  N.  B.  875;  2  Schoo- 
ler, Pen.  Pn^).  {{  408,  409;  BenJ.  Sales,  { 
433;  26  Am.  &  Bng.  Enc.  Law,  p.  786,  and 
notes.  In  the  case  at  bar  It  Is  indisputably 
shown  that  the  appellee  exercised  no  elec- 
tion to  rescind  the  sale  before  cue  cattle 
were  delivered  to  Flelschman,  upon  the  or- 
der given  to  him  by  appellee.  "The  title  of 
the  fraudulent  purchaser  Is  subject  to  be 
divested  at  the  election  of  the  seller  within 
any  reasonable  time  after  the  fraud  is  dis- 
covered." Doane  v.  Lockwood,  supra.  Here 
the  fraud  was  not  discovered  until  after  the 
alleged  conversion  took  place.  This  being 
so,  the  title  was  still  in  Bussell  at  the  time 
of  the  conversion,  and  had  not  become  re- 
vested in  appellee  by  rescission.  We  are 
therefore  Inclined  to  hold  that  the  Jury 
should  have  been  Instructed  upon  this  sub- 
ject in  accordance  with  defendant's  request 
as  above  indicated. 

It  is  said,  however,  that  the  point  as  to 
the  existence  of  the  tttte  in  Bossdl  at  tlie 
time  of  the  conversion  is  merely  technical; 
and  that  It  Is  Immaterial  whether  appellant 
should  be  made  to  respond  for  the  value  of 
the  cattie  to  appellee  or  to  Bussell.  With- 
out conceding  that  there  is  any  force  in  this 
suggestion  we  wiU  notice  some  of  the  other 
errors  assigned. 

By  the  fifth  instruction  given  for  the  plain- 
tiff, the  Jury  were  told  that  "proof  of  the 
fact,  if  It  be  a  fact,  that  Bussell  had  on  for- 
mer occasions  recognized  Flelschman  as  his 
agent  in  making  purchases  of  cattie  for  him, 
is  not  sufficient  to  charge  him  or  Justify  the 
Union  Stock-Tards  &  Transit  Company  in 
delivering  cattle  to  Flelschman  for  Bussell, 
when  they  had  an  order  from  the  plaintiff  to 
deliver  to  Bussell  himself,  without  proof 
that,  at  the  time  of  the  transactions  in  ques- 
tion, the  plaintiff  had  knowledge  of  such  for- 
mer recognition."  The  court  refused  to  give 
the  fifth  instruction  asked  for  the  defendant, 
which  Is  as  follows:  "The  Jury  are  Instruct- 
ed that  a  person  dealing  at  a  particular  mar- 
ket will  be  taken  to  have  dealt  according  to 
the  custom  and  usage  of  that  market;  and, 
if  he  employs  another  to  act  for  him  In  carry- 
ing on  business  dealings  at  such  market,  he 
will  be  held  as  Intending  that  the  business 
should  be  conducted  according  to  the  general 
usage  and  custom  of  such  market;  and  this 
Is  the  rule  whether  he  in  fact  knows  of  the 
custom  or  not"  It  Is  assigned  as  error  that 
the  court  gave  the  fifth  Instruction  asked 
by  the  plaintiff,  and  refused  the  fifth  instruc- 
tion asked  by  the  defendant.  In  connection 
with  these  instructions.  It  may  be  noted  that 
the  defendant  below  offered  In  evidence  six 
orders  on  appellant  for  the  delivery  of  cattie 
to  Bussell,  signed  by  different  commission 
merchants  at  the  stock  yards,  and  delivered 
to  Flelschman,  which  orders  were  indorsed 
in  the  handwriting  of  Flelschman  in  the 
same  manner  in  which  the  order  for  the  27 
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cattle  signed  b7  appellee  was  indorsed,  and 
upon  the  presentation  of  which  orders  to  ap- 
pellant the  cattle  therein  named  had  been 
delivered  to  Flelschman  or  to  Pattlson  '& 
Holmes.  The  court  refused  to  admit  the  or- 
ders In  evidence,  and  this  refusal  Is  assigned 
as  error.  The  object  of  introducing  these 
orders  was  to  show  that  Flelschman  had 
been  In  the  habit  of  presenting  to  appellant 
orders  directing  cattle  to  be  delivered  to 
Bnssell,  and  of  indorsing  the  orders,  and  re- 
ceiving the  cattle,  and  shipping  them  or  sell- 
ing them;  and  that  it  was  the  usual  custom 
at  the  stock  yards  to  transfer  the  title  to  the 
cattle  by  indorsement  of  the  delivery  orders; 
and  that  cattle  were  delivered  upon  such 
orders  to  the  party  therein  named,  or  to  his 
luiown  agent.  The  ground  upon  which  the 
court  refused  to  admit  the  orders  was  that 
the  plaintiff  was  not  shown  to  have  had 
knowledge  of  them;  and  the  necessity  of 
such  knowledge  by  the  plaintiff  is  also  set 
up  in  the  given  Instruction  No.  5. 

The  instruction  was  correct  in  requiring 
knowledge  of  the  orders  by  the  plaintlfl  so  far 
as  they  bore  upon  the  question  whether  or  not 
Flelschman  was  Bussell's  agent  to  purchase 
the  cattle,  and  had  authority  to  make  the  con- 
tract of  sale  with  api>eUee.  Upon  this  sub- 
ject counsel  for  appeUee  cite  the  case  of  Max- 
ey  T.  Hecklethom,  44  HI.  437.  There  Heckle- 
thorn  sued  Maxey  and  Howard  for  cattle  al- 
leged to  have  been  purchased  by  one  Hewitt 
as  Maxey'fl  agent.  It  was  sought  to  hold 
the  defendants  there  liable  on  the  ground 
that,  in  previous  transactions,  they  had  rec- 
ognized Hewitt  as  their  agent  or  as  Maxey's 
agent;  and  It  was  held  that  Maxey's  recogni- 
tion of  previous  acts  of  purchase  for  him  by 
Hewitt  was  not  sufficient  to  charge  Maxey 
and  Howard,  in  the  absence  of  proof  that  the 
plaintiff,  l>efore  he  sold  to  Hewitt,  was  cog- 
nizant of  the  facts.  Unless  the  previous 
transactions  were  brought  home  to  the  knowl- 
edge of  Hecklethom,  he  could  not  claim  that 
he  sold  the  stock  to  Hewitt  as  Maxey's  agent, 
because  of  said  transactions.  So,  here,  it 
may  be  said  that  Bussell  could  not  be  held 
liable  to  appellee  for  the  purchase  of  the  cat- 
tle by  Flelschman  as  his  agent,  l}ecause  Bus- 
sell  had  recognized  previous  purchases  of  cat- 
tle made  for  him  by  Flelschman,  unless  it 
was  shown  that  plaintiff  had  knowledge  of 
such  previous  purchases.  Appellee  could  not 
be  held  without  such  knowledge  to  have  re- 
lied fipon  such  previous  purchases  as  showing 
Flelschman's  agency.  But  all  this  has  refer- 
ence to  the  right  or  authority  of  Flelschman 
to  make  a  contract  with  appellee  for  the  pur^ 
chase  of  the  cattle.  It  concerns  only  the  val- 
idity of  the  contract  of  sale.  But,  so  far  as 
appellant  is  concerned,  the  question  is  not 
whether  Flelschman  was  BusseU's  agent  to 
buy  the  cattle  of  appellee,  but  whether, 
after  the  purchase  of  the  cattle  was  made, 
Flelschman  had  authority  to  receive  them 
as  Bussell's  agent.  Appellant  had  nothing 
to  do  with  the  purchase  of  the  cattle    When 


the  d^very  order  was  presented,  appellant 
had  a  right  to  suppose  that  appellee  had 
made  a  valid  sale  of  the  cattle  to  Buasell, 
and  had  determined  that  Flelschman  had 
proper  authority  from  Bussell  to  buy  them. 
The  only  question  for  appellant  to  consid- 
er was  this:  The  cattle  having  been  sold  to 
Bussell,  and  he  being  the  rightful  owner, 
has  Flelschman  authority  to  receiye  them 
for  Bussell,  and  ought  tfa^  to  be  deliv- 
ered to  Flelschman  for  Bussell?  It  Is  easy 
to  see  that  the  agency  of  Flelschman  is  to  be 
looked  at  in  two  aspects:  First.  Was  Flelsch- 
man Bussell's  agent  to  buy  the  cattle?  This 
was  a  question  for  appellee  to  settle.  Sec- 
ond. After  the  cattle  were  bought,  waa 
Flelschman  Bussell's  agent  to  receive  the  cat- 
tle? This  was  a  question  to  be  determined 
by  appellant  If,  in  previous  transactions 
with  appellant,  Bussell  had  recognized 
Flelschman  as  his  agent  to  receive  cattle  al- 
ready bought  by  him,  appellant  might  be 
Justified  In  dealing  with  Flelschman  as  Bus- 
sell's agent  for  such  purpose.  In  such  case 
the  knowledge  of  appeUee  as  to  transactions 
previously  had  with  appellant,  showing 
Flelschman's  agency  to  receive  cattle  already 
bought,  was  not  material.  The  knowledge  of 
appeUee  was  only  material  as  to  prevloas 
transactions  tending  to  show  Flelschman's  au- 
thority as  agent  to  make  contracts  for  the  pur- 
chase of  cattle.  There  is  thus  a  plain  distinc- 
tion between  the  question  of  Eleischman's 
ag^icy  to  buy  cattle  as  related  to  the  validity 
of  the  sale  thereof,  and  the  question  of 
Flelschman's  agency  as  to  the  deliveiy  to  him 
(rf  cattle  which  had  already  been  bought 
Whether  Flelschman  was  a  general  or  special 
agent,  the  evidence  tends  very  conclusively 
to  show  that  when  he  bad  an  order  from  Bus- 
s^  to  buy  cattle,  and  after  he  had  bought 
them  in  pursuance  of  such  order,  he  had  full 
authority  to  receive  them  from  the  stock- 
yards company,  upon  the  presentation  to  that 
company  of  a  proper  delivery  order. 

We  are  therefore  inclined  to  think  that  the 
fifth  Instruction  given  for  the  plaintiff  was  er- 
roneous in  so  far  as  it  makes  the  justification 
of  appellant  in  delivering  the  cattle  to  Flelsch- 
man dependent  upon  appellee's  knowledge  of 
Fleisclmian's  agency;  and  that  the  six  orders 
in  question  should  have  been  admitted  in  evi- 
dence; and  that  the  fifth  InstructiMi  asked  by 
defendant  below  should  have  been  given. 
The  latter  instruction  conforms  exactly  to  the 
ruling  made  by  this  court  in  Samuels  v.  Oli- 
ver, 130  IlL  73,  22  N.  B.  499.  The  usages  of 
a  particular  trade  or  business  are  properly 
admissible  for  the  purpose  of  interpreting 
the  powers  given  to  an  agent  Phillips  v. 
Molr,  69  III.  155;  National  Furnace  Go.  ▼. 
Keystone  Manufg  Co.,  110  111.  427. 

The  liability  of  the  appellant  was  that  of 
bailee  or  agister.  Agisters  of  cattle  are  only 
bound  for  the  exercise  of  ordinary  care.  Um- 
lauf  V.  Bassett  3S  lU.  96;  Story,  Bailm.  413. 
The  degree  of  care  exercised  Is  a  question  ot 
fact  for  the  Jury.     Mansfield  v.  Cole,  61  UL 
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101.  The  ordinary  rule  is  tbat  if  a  bailee  de- 
Urer  goods  to  the  wrong  person,  although  In- 
nocently or  by  mistake,  he  Is  liable  as  for  a 
conversion.  Schouler,  Ballm.  p.  119;  Railroad 
Co.  T.  Kldd,  35  Ala.  209.  And,  if  one  man 
who  is  intrusted  with  the  goods  of  another 
puts  them  into  the  hands  of  a  third  person 
contrary  to  orders,  he  is  liable.  Parker  y. 
Lombard,  100  Mass.  405.  Bnt  it  is  not  a 
conversion  If  the  baUee,  being  Intrusted  with 
the  possession  merely,  transfers  the  posses- 
sion according  to  the  directions  of  the  person 
from  whom  he  received  it  Parker  v.  Lom- 
bard, supra.  Nor  will  trover  lie  when  the 
conversion  is  with  the  knowledge  or  consent 
of  the  plaintiff.  Tousley  t.  Board  of  Bd.,  39 
Minn.  419,  40  N.  W.  509.  Where  the  proper- 
ty is  to  be  delivered  by  an  ordinary  bailee, 
and  not  by  a  carrier,  the  liability  is  only  for 
proper  diligence  and  care  in  the  preservation 
and  delivery  of  the  property;  and  the  ques- 
tion whether  the  defendant  has  been  negli- 
gent In  the  delivery  of  the  property  Is  a 
questlpn  of  fact  for  the  Jury.  Price  t.  Rail- 
road Co.,  50  N.  T.  213;  BenJ.  Sales,  {  437; 
Heugh  ▼.  Railway  Co.,  L.  R.  5  Exch.  51; 
McKean  v.  M'lvor,  L.  R.  6  Excb.  36;  Clough 
T.  Railway  Co..  L.  R.  7  Exch.  26. 

The  trial  court  refused  to  give  the  seventh 
instruction  asked  by  the  defendant  below, 
which  told  the  Jury  that.  In  the  matter  of  the 
care  and  delivery  of  the  cattle,  the  defendant 
was  only  required  to  act  with  reasonable  care 
and  diligence,  and  In  accordance  with  the  us- 
ages and  customs  of  carrying  on  business  at 
the  Union  Stock  Yards.  We  think  that  this 
Instruction  should  have  been  given. 

For  the  errors  herein  mentioned,  the  Judg- 
mmts  of  the  appellate  and  circuit  courts  are 
reversed,  and  the  cause  is  remanded  to  the 
circuit  court  for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed.  Re- 
versed and  remanded. 


MEMOBANDTTM  DECISIONS. 


ACKBRMAN,  Respondent,  v.  THIRD  AVB. 
R.  CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  Feb.  IB,  1896.)  WUliam  N.  Cohen, 
for  ai>{>ellant.  A.  Walker  Otis,  for  respondent 
No  opinion.  Judgment  affirmed,  with  costs. 
All  concur.    See  27  N.  Y.  Supp.  1020. 


ACKLEY  et  al..  Respondents,  v.  READING 
TRUST  CO.,  Appellant  (Court  of  Appeals  of 
New  York.  April  28,  1896.)  No  opinion. 
Judgment  affirmed,  with  costs.  All  concur,  ex- 
cept ANDREWS.  C.  J.,  dissenting.  See  28 
N.  Y.  Supp.  1107. 


In  re  AHRENFELDT.  (Court  of  Appeals 
of  New  York.  April  21,  1896.)  Nathan  Ot- 
tinger,  for  appellants.  David  Willcox,  for 
respondent  No  opinion.  Older  affirmed,  with 
costs.    All  concur.    See  36  N.  Y.  Supp.  1121. 


AMSDEN.  Respondent  v.  JACOBS,  Appel- 
lant   (CJourt  of  Appeals  of  New  York.    March 


13,  1886.)  Marsentts  H.  Briggs,  for  appeUa&t 
Nathaniel  Foote,  for  respondent  No  opinion. 
Judgment  affirmed,  with  costs.  All  concur,  ex- 
cept O'BRIEN  and  MARTIN,  JJ.,  not  voting, 
and  HAIGHT,  J.,  not  sitting.  See  26  NTx. 
Supp.  1000. 


ARKENBURGH,  Respondent  ▼.  ARKBN- 
BURGH,  AppeUant  (Court  of  AppeaU  of 
New  York.  March  8,  18960  Charles  Ed- 
ward Souther,  tor  appellant  Robert  T.  Little, 
for  respondent  No  opinion.  Order  affirmed, 
with  costs.    AU  concur.    See  85  N.  Y.  S.  251. 


AUBURN  BUTTON  CO.  v.  SYLVESTER 
et  aL  (Court  of  Appeals  of  New  York.  April 
28,  1896.)  No  opinion.  Motion  to  amend  re- 
mittitur granted,  without  costs.  See  42  N.  E. 
721. 


AULTMAN  &  TAYLOR  CO.,  Appellant,  v. 
SYME,  Respondent  (Court  of  Appeals  of 
New  York.  March  8,  1896.)  WilUam  H.  Bly- 
myer,  for  appellant  Edward  F.  Brown,  for 
respondent  No  opinion.  Appeal  dismissed, 
with  costs.  All  concur,  except  HAlOHT,  J., 
not  voting.     See  36  N.  Y.  Supp.  S28. 


BABER,  Respondent  v.  BROADWAY  & 
S.  A  R.  (X>.,  Appellant  (Court  of  Appecds  of 
New  York.  May  1,  1896.)  John  F.  Little,  Jr., 
tor  appellant  Gilbert  D.  Lamb,  tor  respond- 
ent No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  84  N.  Y.  Supp.  110. 


BARNUM,  Respondent,  v.  CARNAHAN, 
AppeUant  (Court  of  Appeals  of  New  York. 
April  7, 1896.)  Foote  &  Havens,  for  appellant 
Frederick  A.  Mann  and  Edward  F.  Tiurk,  for 
respondent  No  opiidon.  Judgment  affirmed, 
with  costs.  AU  concur,  except  HAIGHT,  J., 
not  sitting. 

BELDEN,  Respondent  v.  BURKE,  Appel- 
lant (Court  of  Appeals  of  New  York.  March 
10,  1896.)  No  opinion.  Judgment  and  remit- 
tittnr  amended  Iqr  adding  after  the  word  "af- 
firmed" the  words:  "On  the  ground  that  the 
plaintiff  had  actnal  notice  of  afi  the  facts  com- 
plained of."    See  147  N.  Y.  542,  42  N.  E.  261. 


BELL  et  al..  Appellants,  v.  CITY  OF  YON- 
KERS,  Respondent.  (Court  of  Appeals  of 
New  York.  April  28,  1896^  Ralph  E.  Prime, 
for  appellants.  James  M.  Hunt  for  respondent 
No  opinion.    Judgment  affirmed,  wi  ' 


opinion  below. 
concur. 


.,  with  costs,  on 
See  28  N.  Y.  Supp.  947.    AU 


BELT  et  al..  Appellants,  v.  AMERICAN 
CENT.  INS.  CO.,  Respondent  (Court  of  Ap- 
peals of  New  York.  April  14,  1896.)  No  opin- 
ion. Motion  for  reargument  denied,  with  costs. 
See  148  N.  Y.  624,  &  N.  E.  64. 


In  re  BLAIR'S  WILL.  (Court  of  Appeals 
of  New  Yorlc  April  14,  1896.)  No  opinion. 
Motion  to  put  on  calendar  denied,  witiiout 
costs.    See  S3  N.  Y.  Supp.  440. 


BLISS  et  al.  v.  F08DICK  et  aL  (Court  of 
Appeals  of  New  York.  March  10,  1896.)  No 
opinion.  Motion  to  prefer  denied,  without 
costs.     See  S3  N.  Y.  Supp.  317. 


In   re  BOARD  OF   STREET   OPENING. 
(Court  of  Appeals  of  New  York.    March  13, 
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1890.)  Lonis  Marshall,  for  appellants.  Da- 
Tid  J.  Dean,  for  respondent.  No  opinion. 
Order  affirmed  on  the  main  proponition  diit- 
cnssed  in  Jaiige  O'Brien's  opinion  below,  with 
coats.     See  iSl  N.  Y.   iSupp.  732.     AU  concur. 


BOEHM,  Respondent,  T.  GILBERT,  Ap- 
pellant. (Court  of  Appeals  of  New  Yorli.  April 
14,  isms.)  No  opinion.  Motion  to  put  on  cal- 
endar denied,  without  costs. 


BRIGGS,  Respondent,  t.  JONES  et  al., 
Appellants.  (Court  of  Appeals  of  New  York. 
April  ^  1896.)  Wheeler  H.  Peckham  and 
Rufus  W.  Peckham,  Jr.,  for  appellants.  Fred- 
erick Sermour  and  P>ederic  R.  Kellogs,  for 
respondent.  No  opinion.  Judgment  affirmed, 
with  costs,  on  opinions  below.  See  28  N.  Y. 
Bopp.  709.    All  concur. 

BRIGGS,  Respondent,  t.  KBNNETT  et  al.. 
Appellants.  (Court  of  Appeals  of  New  York. 
April  28,  1896.)  Wheeler  H.  Peckham  and 
Rufus  W.  Peckham,  Jr.,  for  appellants.  Fred- 
crick  Seymour  and  Frederic  R.  Kelloggi  iot  re- 
spondent. No  opinion.  Judgment  affirmed, 
with  costs,  on  opinions  below.  See  28  N.  Y. 
Supp.  540.    All  concur. 


BROWN,  AppeUant,  t.  BURGETT,  Re- 
spondent. (Coort  of  Appeals  of  New  York. 
April  28,  1896.)    Wm.  H.  Henderson,  for  ap- 

Killant    A.  C.  Wade,  for  respondent.    No  opin- 
n.    Judgment  affirmed,  with  costs,  on  opinion 
below.    See  IS  N.  Y.  Supp.  942.    AU  concur. 


BUFFALO,  R.  &  P.  RY.  CO.,  Appellant,  t. 
LA  VERY,  Respondent  (Court  of  Appeals  of 
New  York.  April  21,  1896.)  Seward  Simons, 
for  appellani.  Wm.  H.  Henderson,  for  re- 
spondent. No  opinion.  Judgment  affirmed, 
with  costs,  on  opinion  below.  See  27  N.  Y. 
Supp.  443.  All  concur,  except  UAIGHT,  J., 
not  sitting. 


CARLSON,  Respondent,  t.  WINTERSON, 
Appellant.  (Court  of  Appeals  of  New  York. 
Feb.  25,  1896J  B.  F.  Bullard,  for  the  motion. 
Hector  M.  Hitchlngs,  opposed.  No  opinion. 
Motion  for  reargnment  denied,  without  costs. 
See  147  N.  Y.  652,  42  N.  E.  347. 


OODY,  Respondent,  t.  ROCHESTER  RY. 
CO.,  Appellant.  (Court  of  Appeals  of  New 
York,  ifarch  13,  1S9G.)  Charles  J.  Blssell,  for 
appellant.  James  Breck  Perkins,  for  respond- 
ent. No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  HAIGHT,  J.,  not  sitr 
Ung.    See  28  N.  Y.  Supp.  112a 

COLLIS,  Respondent,  y.  BUIX  et  al.,  Aroel- 
lants.  (Court  of  Appeals  of  New  York.  Feb. 
18,  189G.r  Matthew  Hale,  for  appeUanU.  Ed- 
mund J.  Wager,  for  respondent.  Judgment  af- 
firmed, with  costs,  on  opinion  below.  See  27 
N.  Y.  Supp.  478.  All  concur,  except  MARTIN, 
J.,  not  sitting. 

CONLAN,  Respondent,  t.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Court  of 
Appeals  of  New  York.  Feb.  18,  18960  F.  L. 
Westbrook,  for  appellant.  O.  D.  B.  Has- 
brouck,  for  respondent.  No  opinion.  Judgment 
affirmed,  with  costs.  AU  concur.  See  26  N. 
Y.  Supp.  659.  

CONTINENTAL  INS.  CO.,  Respondent,  t. 
PHENIX   INS.   CO.  OF  BROOKLYN,  Ap- 


pellant (Court  of  Appeals  of  New  York. 
March  10,  1896.)  Esek  Cowen,  for  appellant 
Elihn  Root,  for  respondent  No  opinion. 
Judgment  affirmed,  with  costs.  Ail  concur. 
See  27  N.  Y.  Supp.  1109. 


COURTNEY,  Sheriff.  Respondent  T. 
EIGHTH  WARD  BANK  OF  BROOKLYN, 
Appellant  (Court  of  Appeals  of  Now  York. 
March  10,  1896.)  H.  B.  Closson,  for  the  m»> 
tion.  Tunis  G.  Bergen,  opposed.  No  opinion. 
Motion  to  dismiss  denied,  with  j(10  costs.  Se* 
35  M.  Y.  Supp.  1049. 


CURTIS,  Respondent,  r.  DELAWARE  St 
H.  CANAL  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  March  13,  1896.)  Lewi* 
E.  Carr,  for  appeUant  James  W.  verbe<^ 
for  respondent  No  opinion.  Judgment  af- 
firmed, with  costs.  All  concur,  except  AN- 
DREWS, C.  J.,  not  sitting,  and  GRAY,  J.» 
not  Toting.    Bee  29  N.  Y.  Supp.  U42. 


DAIiB,  Respondent  ▼.  OITY  OF  SYRA- 
CUSE, AppeUant  (Court  of  Appeals  of  New 
York.  Feb.  18,  189&)  Charles  E.  Ide,  for  ap- 
pellant Theodore  E.  Hancock,  for  respond- 
ent No  opinion.  Judgment  affirmed,  with 
costs.    AU  concur.    Bee  24  N.  Y.  Supp.  96& 


DEL  VALLB,  Appellant  t.  HYLAND  et 
aL,  Respondents.  ((5ourt  of  Appeals  of  New 
York.  Feb.  18,  1896.)  GUbert  O.  Hulse,  for 
appeUant  Herbert  Barry  and  Nelaon  Za- 
bnskie,  for  respondents.  No  opinion.  Jadg^ 
ment  affirmed,  with  costs.  All  concur.  See 
27  N.  Y.  Supp.  1059. 


In  re  DEWEY  et  al.  In  re  BARBER  et  at 
(Court  of  Appeals  of  New  York.  Feb.  25, 
1896.)  L.  B.  Pike  for  the  motion.  Royal 
Corbin,  opposed  No  opinion.  Motion  to  dis- 
miss appeal  denied,  with  $10  costs.  See  H2 
N.  Y.  Supp,  1142. 


DOMSCHKE,  Appellant  t.  METROPOLI- 
TAN EL.  RY.  CO.  et  al..  Respondents.  (Coort 
of  Appeals  of  New  York.  Feb.  25,  1896.) 
Daries  &  Rapallo,  for  the  motion.  Alfred  B. 
Cmikshank,  opposed.  No  opinion.  Motion  for 
rcargument  denied,  with  costs.  See  148  N.  Y. 
837,  42  N.  E.  804. 

DORR,  Re^jondent,  t.  BECK,  Sheriff,  et  aL 
Appellants.  (Court  of  Appeals  of  New  York. 
April  28,  189a)  D.  N.  McNaughtun  and  F. 
M.  Inglenart,  for  appellants.  John  F.  Patter- 
son and  WUliam  J.  Creamer,  for  respondent. 
No  opinion.  Judgment  affirmed,  with  co«ta, 
on  opinion  below.  See  28  N.  ¥.  Supp.  206L 
AU  concur,  except  HAIGHT,  J.,  not  sittins. 


BLEOTRIO  POWER  CO.,  Respondent,   v. 
METROPOLITAN  TEL.  &  TEL.  CO..  Ap- 

§eUant  (Court  of  Appeals  of  New  York. 
'eb.  18,  1896.)  Burton  N.  Harrison,  fOr  ap- 
pellant Roger  Ifoster.  for  respondent.  No 
opinion.  Judgment  affirmed,  with  costs,  on 
opinion  below.  See  27  N.  x.  Supp.  93.  AJl 
concur. 


BLLERSON,  Respondent  t.  WESTCOTT 
et  aL,  Appellants.  (Court  of  Appeals  of  New 
York.  Feb.  25,  1890.)  A.  D.  Wales,  for  the 
motion.  I.  H.  Maynard  and  Gilbert  &  An- 
drews, opposed.  No  opinion.  Motion  for  rc- 
argument denied,  with  SIX)  costs.  See  148  N. 
Y.  149,  42  N.  K  640. 
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BLLIOTT  et  al..  Respondents,  r.  NBW 
YORK  BNDOWMBNT  CO.,  Appcdlant 
(Court  of  Appeala  of  New  York.  Feb.  18, 
1886.)  John  L.  Linaon,  for  appellant.  John 
AndrewD,  for  respondent.  No  opinion.  Judg- 
ment affirmed,  with  costs.  All  concnr.  See 
26  N.  Y.  Snnt.  107. 


FAXON,  Respondent.  ▼.  MASON  et  al..  Ap- 
pellants. (Court  of  Appeals  of  New  York. 
Feb.  18,  1886.)  Henry  A.  Foster  and  FrankUn 
Bien,  for  appellants.  James  Byrne,  for  re- 
spondent. No  opinion.  Judgment  affirmed, 
with  costs,  on  opinion  below.  See  36  N.  Y. 
Styip.  960.    All.  concnr. 


FISHBR,  Respondent,  r.  RANKIN,  Appel- 
lant (Court  of  Appeals  of  New  York.  April 
28,  1806.)  Robert  B.  Deyo,  for  appellant 
Christopher  Fine,  for  respondent  No  opinion. 
Judgment  affirmed,  with  costs.  All  concur,  ex- 
cept VANN,  J.,  not  Toting.  See  29  N.  Y. 
Snpp,  143. 


FliACE,  Respondent,  r.  BRA8SBL  et  aL, 
Appellants.  (Court  of  Appeals  of  New  York. 
April  14,  1886.)  I.  H.  Mansard,  for  the  mo- 
tion. Amasa  J.  Parker,  Jr.,  opposed.  No 
opinion.  Motion  to  dismiss  denied,  without 
costs.    See  87  N.  Y.  Supp.  B78. 


FLANDROW,  Appellant  t.  HAMMOND, 
Respondent  (Court  of  Appeals  of  New  York. 
March  10,  1886.)  Nelson  S.  Spencer,  for  the 
motion.  Abram  Kling,  opposed.  No  opinion. 
Motion  for  reargnment  denied,  with  SIO  costs. 
See  148  N.  Y.  128,  42  N.  E.  511. 


6ERBIO,  Respondent,  t.  NEW  YORK,  L. 
B.  &  W.  R.  CO..  Appellant  (Court  of  Appeals 
of  New  York.  Feb.  18,  18860  Lewis  B.  Carr, 
for  appellant  Arthur  8.  Tompkins,  for  re- 
spondent No  opinion.  Judgment  affirmed, 
with  costs.  All  concur.  See  27  N.  Y.  Supp. 
684. 


GREENWICH  INS.  CO.  OF  NEW  YORK, 
Respondent  t.  ORBQON  IMP.  CO.  et  al., 
Appellants.  (Court  of  Appeals  of  New  York. 
March  IQ.  1886.)  Artemas  H.  Holmes,  for  ap- 
pellants. B.  Randolph  Robinson,  for  respond- 
ent No  opinion.  Judgment  affirmed,  with 
<x>ets,  on  opinion  of  Van  Brunt,  J.,  below. 
Hee  27  N.  X.  SuKi.  784.    All  concur. 


In  re  HALL.  (Court  of  Appeals  of  New 
York.  April  14,  1886.)  James  A.  O'Oorman, 
for  the  motion.  John  F.  Brennan,  opposed. 
No  opinion.  Motion  to  dismiss  granted  upon 
payment  of  taxable  costs  and  disbursements 
up  to  the  present  time,  not  including  the  ar- 
gument fee;  and,  if  not  paid  within  20  days, 
then  the  motion  is  denied,  with  SIO  costs.  See 
32  N.  Y.  Supp.  883. 


HAMILTON  et  aL,  Respondents,  y.  COO- 
GAN  et  al..  Appellants.  (Court  of  Appeals  of 
New  York.  Feb.  18,  1886.)_  Isaac  H.  fi^ynerd, 
for  appellants.  Abner  C.  Thomas,  for  respond- 
ents. No  opinion.  Judgment  affirmed,  with 
costs,  on  opinion  below.  See  28  N.  Y.  Supp.  2l. 
All  concnr. 


HAMILTON,  Appellant  ▼•  PATRICK  et 
al.,  Respondents.  (Court  of  Appeals  of  New 
York.  April  28,  1806.)  Ansten  G.  Fox  and 
A.  D.  Wait  for  appellant  Charles  E.  Patter- 
son, Henry  Edwin  Tremain,  and  John  Stew- 


art Dorand,  for  respondents.  No  opinion.  Or- 
der affirmed,  with  costs,  on  prerailing  opinion 
below,  and  judgment  absolute  ordered  against 
the  plaintifC  on  the  stipalation.  See  16  K.  Y. 
Supp.  578.    All  concur. 


HARRIS,  Respondent  ▼.  COMMISSION- 
ERS OF  LAND  OFFICE,  AppeUants.  (Court 
of  Appeals  of  New  York.  April  28,  1886.)  No 
opinion.  Motion  for  reargnment  denied,  with 
costs.    See  149  N.  Y.  28,  43  N.  E.  418. 


HARVEY,  Respondent,  t.  WRIGHT.  Ap- 
pellant. (Court  of  Appeals  of  New  YorK. 
April  28,  1886.)  (Charles  E.  Patterson  and  S. 
W.  Petrie,  for  appellant  0.  J.  Palmer,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  costs,  on  opinion  below.  See  25  N.  Y. 
Supp.  25.     All  concur. 


HBFFRAN,  Respondent  t.  BROOKLYN 
HEIGHTS  R,  CO.,  Appellant.  (Court  of  Ap- 
peals of  New  York.  Ai»il  28,  1^6.)  Albert 
C.  Tennant,  for  appellant  Wm.  Van  Wyck, 
tor  respondent  No  opinion.  Judgment  af- 
firmed, with  costs.  All  concur.  See  28  N.  Y. 
Supp.  618. 


HBN8HAW,  ^.ppellant,    t, 
TRACT    PO.,    Respondent, 


POND'S  EX- 
(Court  of  Ap- 
peals of  New' York."  April  28,  1886.)  Roger 
M.  Sherman,  for  appellant  Michael  H.  Car- 
dozo,  for  respondent  No  opinion.  Judgment 
affirmed,  with  costs.  All  concur.  See  21  N. 
Y.  Supp.  177.  

HINBS,  Respondent,  t.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  AppeUant.  (Court 
of  AKieals  of  New  York.  Apnf  7,  1S86J  Rob- 
ert F.  Wilkinson,  for  appellant  W.  Far- 
rington,  for  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs.  All  concnr,  ex- 
cept ANDREWS,  C.  Ja.  and  HAIGHT,  J., 
not  Toting.    See  28  N.  Y.  Supp.  829. 


HODGE,  Respondent  t.  YBTTER,  Appel- 
lant. (Court  of  Appeals  of  New  York.  May  1. 
1886.)  Charles  B.  Le  Barbier,  for  appelant 
I.  Newton  Williams,  for  respondent  No  opin- 
ion. Judgment  affinned,  with  costs.  All  con- 
cur.   See  26  N.  Y.  Supp.  1130. 


HOES,  Appellant  r.  BDISON  GENERAL 
ELBCTRICf  CO.,  Respondent  (Court  of  Ap- 
peals of  New  York.  April  28,  1896.)  No  opin- 
ion. Motion  to  put  on  calendar  granted  on 
condition  the  case  be  submitted. 


HOLLY  et  al..  Respondents,  t.  MANHAT- 
TAN RY.  CO.,  Appellant  (Court  of  Appeals 
of  New  York.  April  7,  1886.)  Reuben  Leslie 
Maynard,  for  appellant.  Henry  G.  Atwater, 
for  respondents.  No  opinion.  Judgment  af- 
firmed, with  costs.  All  concur.  See  28  N.  Y. 
Supp.  1145. 

HOWEY,  Appellant  t.  LAKE  SHORE  & 
M.  S.  RY.,  Respondent  ((Donrt  of  Appeals  of 
New  York.  Feb.  18,  1896.)  George  W.  Coth- 
ran,  for  the  motion.  James  F.  Gluck,  opposed. 
No  oi^nion.  Motion  to  withdraw  appeal  grant- 
ed upon  payment  of  costs  of  appeal  to  this 
court  to  present  time,  and  costs  of  this  mo- 
tion.   See  37  N.  Y.  Supp.  88. 


IRVING  et  al..   Respondents,  t.  IRVING, 
Appellant     (Court  of  Appeals  of  New  York. 
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April  21,  1896.)  Edward  Mitchell,  for  apml- 
laiit.  Benj.  N.  Cardozo,  for  respondents.  No 
<q;>inion.  Order  affirmed,  with  costs.  All  con- 
cur, except  MARTIN,  J.,  not  voting.  See  86 
N.  T.  Supp.  744.     

JENKINS,  Respondent,  t.  ROGERS,  Appel- 
lant (Court  of  Appeals  of  New  York.  Feb. 
18,  18060  S.  W.  Rosendale,  for  appellant 
Thomas  B.  Odell,  for  respondent  No  opinion. 
Judgment  a&rmed,  with  costs.  All  concur. 
See  25  N.  Y.  Supp.  1122. 


KNISLEY,  Respondent  t.  PRATT  et  al.. 
Appellants.  (Court  of  Appeals  of  New  York. 
April  28,  1896.)  No  opinion.  Motion  for  re- 
argument  denied,  with  costs.  See  148  N.  Y. 
372,  42  N.  B.  "" 


KUHLMANN  et  al..  Appellants,  r.  CITY 
OF  BROOKLYN,  Respondent  (Court  of  Ap- 
peals of  New  York.  Ma^  1,  1896.)  Charles  0. 
Smith,  for  appellants,  .loeeph  A.  Bnrr,  for  re- 
spondent No  opinion.  Jodgment  affirmed, 
with  costs,  on  the  case  of  Sims  ▼.  City  of  Brook- 
lyn, 147  N.  Y.  708,  42  N.  B.  722.  See  27  N. 
Y.  Supp.  126.    AU  concur. 


LAIDIiAW,  Respondent  r.  SAGE,  Appel- 
lant (Court  of  Appeals  of  New  York.  April 
14,  1896.)  No  oimiion.  Motion  to  advance 
denied,  without  costs.    See  37  N.  Y.  Suppw  770. 


LEOPOLD,  Respondent,  v.  PRESIDENT, 
ETC.,  OF  DELAWARE  &  H.  CANAL  CO., 
Appellant  (Court  of  Appeals  of  New  York. 
March  13^896.)  Lewis  E.  Carr,  for  appel- 
lant J.  W.  Houghton,  for  respondent  No 
opinion.  .Judgment  affirmed,  wim  costs.  All 
concur.    See  26  N.  Y.  Supp.  1123. 


McOABE  et  al.,  Respondents,  v.  CITY  OF 
BUFFALO,  Appellant  (Court  of  Appeals  of 
New  York.  April  7,  1806.)  Prank  R.  Per- 
kins, for  appellant.  Ansley  Wilcox,  for  re- 
spondents. No  opinion.  Judgment  affirmed, 
with  costs.  All  concur,  except  HAIGHT,  J., 
not  sitting.    See  27  N.  Y.  Supp.  1120. 


McCREADY,  Respondent,  v.  METROPOL- 
ITAN LIFE  INS.  CO.,  AppeUant  (Court  of 
Appeals  of  New  York.  March  13,  1896.)  O.  N. 
Boree,  Jr.,  for  appellant  McCready  Sykes, 
for  respondent  No  opinion.  Judgment  affirm- 
ed, with  costs.  All  concur.  See  32  N.  Y.  Supp. 
489. 


MARSHALL,  Respondent  v.  MURDOCK 
et  aL,  Appellants.  (Court  of  Appeals  of  New 
York.  Feb.  25,  1896.)  P.  Tecumseh  Sherman 
and  Riley  &  Cantwell,  for  the  motion.  F.  A. 
Rowe,  oppMed.  No  opinion.  Motion  for  re- 
argument  denied,  without  costs.  See  148  N. 
Y.  9,  42  N.  B.  419, 


MARTIN,  Appellant  v.  JOHNSTON  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
March  10,  1896.)  No  opinion.  Motion  for  re- 
settlement denied,  without  costs.  See  32  N. 
Y.  Supp.  1145. 


MITCHELL  et  al.,  Appellants,  v.  ARCHER 
et  al..  Respondents.  (Court  of  Appeals  of  New 
York.  April  28,  1896.)  S.  H.  Thayer,  for  ap- 
pellants. Wm.  Riley,  for  respondents.  No 
opinion.  Judgment  affirmed,  with  costs.  All 
concur.    See  28  N.  Y.  Supp.  1113. 


MYERS  et  al,  Respondents,  t.  ROCHES- 
TER &  H.  v.  R.  CO.,  Appellant  (Court  of 
Appeals  of  New  York.  April  7,  1896.)  (Seo. 
F.  Yeoman,  for  appellant  J.  A.  Stnll,  for  re- 
4)ondent8.  No  opinion.  Judgment  affirmed, 
with  costs.  All  concur,  except  HAIOHT,  J~ 
not  sitting.    See  28  N.  Y.  Supp.  1129. 

O'CONNOR,  Respondent  v.  EDSON,  Ap- 
pellant (Court  of  Appeals  of  New  York. 
April  21,  1896.)  PhiUp  S.  Dean,  for  appeUant 
John  M.  PeriT,  for  respondent  No  (minion. 
Order  affirmed,  with  costs,  on  opinion  below. 
See  85  N.  Y.  Supp.  779.    All  concur. 


ONDEBDONK.  Respondent,  v.  NEW 
YORK  &  S.  B.  RY.  CO.,  Appellant  (Court 
of  Appeals  of  New  York.  March  3,  1896.) 
Henry  H.  Man,  for  appellant  William  P. 
Pickett  for  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs.  All  concur.  See 
26  N.  Y.  Supp.  310. 


In  re  ONE  HUNDRED  AND  THIRTY- 
SIXTH  ST.  OF  NEW  YORK  CITY.  (Court 
of  Appeals  of  New  York.  April  21,  1890) 
James  A.  Deering,  for  appellant  David  J. 
Dean,  for  respondent  No  opinion.  Order  af- 
firmed, .  with  costs,  on  opinions  below.  See 
33  N.  Y.  Supp.  594,  and  33  N.  Y.  Supp.  311. 
All  concur. 


OSTRANDER,  Respondent,  v.  SNYDER. 
Appellant  (Court  of  Appeals  of  New  York. 
M!arch  10,  1896.)  Jcihn  B.  Holmes,  for  appel- 
lant W.  H.  Johnson,  for  respondent  No 
opinion.  Judgment  affirmed,  with  costs,  on 
opinion  below.  See  26  N.  Y.  Supp.  263.  AU 
concur,  except  MARTIN,  J.,  not  sitting. 


PEOPLE  ex  reL  CAIRNS,  Respondent,  v. 
MURRAY  et  aL,  Excise  Com'rs,  Appellants. 
(Court  of  Appeals  of  New  York.  April  28. 
1896.)  No  opinion.  Motion  for  reargument  de- 
nied, with  cosU.  See  148  N.  Y.  171.  42  N.  K 
584. 


PEOPLE  ex  reL  COMMERCIAL  MUT. 
INS.  CO.,  Respondent  v.  COLEMAN  et  aL, 
Tax  Com  rs,  Appellants.  (Court  of  Appeals  of 
New  York.  £birch  13.  1896!)  James  M. 
Ward,  for  appellants.  Esek  Cowen,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
costs.    All  concur.    See  35  N.  Y.  Supp.  1114. 


PEOPLE  ex  reL  CONWAY.  Respondent 
V.  BOARD  OF  FIRE  COM'RS  OF  VILLAGE 
OP  SARATOGA  SPRINGS,  Appellants. 
PEOPLE  ex  rel.  DELANEY,  Respondent  t. 
SAME,  Appellants.  (Court  of  Appeals  of 
New  York.  April  21,  1896.)  A.  W.  Shepard. 
for  appellants.  James  T.  Brnsnihan,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
costs,  on  opinion  below.  See  35  N.  Y.  Supp. 
965.     All  concur. 


PEOPLE  ex  rel.  DOHBRTY,  Appellant  ▼. 
MARTIN  et  al..  Respondents.  PEOPLE  ex 
rel.  MEEHAN,  Appellant,  v.  SAME,  Respond- 
ents. PEOPLE  ex  rel.  HOCK,  Appellant 
V.  SAME,  Respondents.  (Court  of  Appeals  of 
New  York.  March  10,  1806.)  B.  F.  Tracy. 
Louis  J.  Grant,  and  Edmund  Luis  Mooney,  for 
appellants.  David  J.  Dean,  for  respondents. 
No  opinion.  Orders  affirmed,  with  costs,  on 
opinion  below.  See  32  N.  Y.  Supp.  18.  All  con- 
cur. 
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PIBOPriB  ex  Kl.  BAKIN8,  Appellant,  r. 
ROOSBVBLT  et  aL,  PoUce  Goin'M,  Re- 
•pondenta.  (Coort  of  Appeals  of  New  York. 
April  21,  18U6.)  Bllhn  Root,  for  appellant 
Darld  J.  Dean,  tor  respondenta.  No  o^nion. 
Order  affirmed,  with  costs.  All  concnr,  except 
O'BRIEN,  J.,  dissenting.  See  86  N.  Y.  Bnpp. 
1065. 


PEIOPLB  ex  rel.  HBISBR,  Appellant,  ▼. 
OILON.  et  al.,  Board  of  Assessors  of  New 
York,  Respondents.  (Court  of  Appeals  of  New 
Tork.  March  13,  1896.)  Edward  C.  Perkins, 
tor  appellant.  Darid  J.  Dean,  tor  respond- 
ents. No  opinion.  Judgment  affirmed,  with 
costs,  on  opinion  below.  See  27  N.  Y.  Supp. 
704.    All  concur. 


PEOPLE  ex  ret  LB  ROY  v.  FOLEY. 
(Court  of  Appeals  of  New  York.  Feb.  18, 
1896.)  No  opinion.  Motion  to  put  on  calen- 
dar granted.  Cause  may  be  put  upon  calen- 
dar any  agreed  dar  during  second  week  of  pres- 
ent term.    Bee  38  N.  Y.  Supp.  1132. 


PEOPLE  ex  rel.  STEINSON,  Appellant,  t. 
BOARD  OF  EDUCATION  OP  CITY  OF 
NEW  YORK,  Respondent.  (Court  of  Ap- 
peals of  New  York.  March  13,  189&)  George 
Steinaon,  for  appellant  Darld  J.  Dean,  for  re- 
spondent. No  opinion. .  Order  affirmeid,  witii 
costs,  on  opinion  below.  See  15  N.  Y.  Supp. 
808.    All  concnr. 


PEOPLE  ex  rei  UNITED  VERDE  COP- 
PER CO.,  AppeUant,  y.  ROBERTS,  Respond- 
ent. (Court  of  Appeals  of  New  York.  April 
14,  1806.)  No  opinion.  Motion  for  reargu- 
ment  denied,  without  costs.  See  148  N.  Y, 
765,  infra. 


PEOPLE  ex  rel.  UNITED  VERDE  COP- 
PER CO.,  Apppllant  t.  ROBERTS,  Comp- 
troller, Respondent  (0>nrt  of  Appeals  of  New 
York.  March  13,  1806.)  Henry  G.  Atwater, 
tor  appellant  T.  E.  Hancock,  At^.  Gen.,  for 
respondent  No  opinion.  Order  affirmed  on 
the  authority  of  People  t.  Wemple,  129  N.  Y. 
658,  29  N.  B.  812,  with  costs.  See  86  N.  Y. 
Snpp.  1181.    All  concur. 


PEPPARD,  Respondent,  y.  DELAWARE, 
L.  &,  W.  R.  COj^  Appellant  (Court  of  Appeals 
of  New  York.  Feb.  18,  1896.)  Hamilton  Odell, 
for  appellant  Robert  Beweli  and  J.  Aspinwall 
Hodge,  Jr.,  for  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs.  All  concur,  except 
BARTLETT,  J.,  not  sitting.  See  26  N.  Y. 
Supp.  1133.  

PILL,  Respondent,  y.  BROOKLYN 
HEIGHTS  B.  CO.,  Appellant    (Court  of  Ap- 

rlssof  New  York.  Feb.  18;  1886.)  William 
Maddoz,  for  appellant  Charles  J.  Patter> 
son,  for  respondent  No  opinion.  Judgment  af- 
firmed, with  costs.  All  concnr.  See  27  N. 
Y.  Supp.  230. 


PITTS,  Respondent,  y.  NEW  YORK,  L.  B. 
ft  W.  R.  CO.,  Appellant  (Court  of  Appeals  of 
New  York.  April  28,  1896.)  No  opinion.  Mo- 
tion to  put  on  calendar  granted.  See  29  N. 
Y.  Supp.  871. 


POWELL,  Appellant  y.  SCHBNCK,  Re- 
spondent (Court  of  Appeals  of  New  Y'ork. 
April  14,  1896.)    No  opinion.    Motion  by  ap- 


pellant to  dismiss  his  own  aii 
payment  of  $40  costs.    See  & 


>eal  granted  upon 
:  N.  Y.  Suw).  m 


BITTER,  Respondent  y.  DEVINB  et  al., 
AppellantB.  (Court  of  Appeals  of  New  York. 
March  10^  1886.)  No  opinion.  Motion  tor  sub- 
stitution granted.    See  30  N.  Y.  Snpp.  156. 

ROOK,  R«qx>ndent,  y.  NEW  JERSEY  &  P. 
CONCENTRATING  WORKS,  Appellant 
(Court  of  Appeals  of  New  York.  March  10, 
1896.)  A.  Walker  Otis,  for  at^ellant  John 
M.  Gardner,  for  respondent  No  opinion. 
Judgment  affirmed,  with  costs.  All  concur. 
See  27  N.  Y.  Snpp.  623. 


SALTZMAN,  Respondent,  y.  BROOKLYN 
CITY  R.  CO.,  Appellant  (Court  of  Appeals 
of  New  York.  Feb.  18,  1886J  Matthew 
Hale,  for  awell&nt  Roswell  H.  Carpenter, 
for  respondent  No  opinion.  Judgment  af- 
firmed, with  costs.  All  concur,  except  GRAY 
and  BARTLETT,  JJ.,  not  sitting.  See  26 
N.  Y.  Supp.  311. 


SCHAFFBR  y.    SECOND  AVE.    B.   CO. 

i Court  of  Appeals  of  New  York.     March  10, 
896.)    No  opinion.    Motion  to  dismiss  denied, 
without  costs.    See  36  N.  Y.  Snpp.  1046. 


SCHRIVER.  Respondent,  y.  VILLAGE  OF 
JOHNSTOWN,  AppeUant  (Court  of  Appeals 
of  New  York.  March  10,  1806.)  Matthew 
Hale,  for  appellant.  Andrew  J.  Nellis,  for  re- 
spondent No  opinion.  Judgment  affirmed, 
with  costs,  on  opinion  below.  See  24  N.  Y. 
Snpp.  1083.    All  concnr. 


SCiHUYLBR,  RespondMt,  y.  CURTIS  et  aL, 
Appellants,  ((jourt  of  Appeals  of  New  York. 
Feb.  26,  1896.)  Charles  M.  Demond,  for  the 
motion.  James  B.  Ludlow,  opposed.  No  oirin- 
lon.  Motion  to  amend  remittitur  granted,  and 
remittitur  ordered  amended  so  as  to  make  it 
award  costs  in  all  courts.  No  costs  of  this 
motion.     See  147  N.  Y.  434,  42  N.  B.  22. 


SICKELS,  Respondent,  y.  HBROLD,  Ap- 
pellant (Court  of  Appeals  of  New  York. 
March  10,  1896.)  No  opinion.  Motion  to  pre- 
fer granted.    See  36  N.  Y.  Supp.  488. 


SKELLY,  Respondent  y.  NEW  YORK  EL. 
R.  CO.  et  aL,  Appellants.  (Court  of  Appeals 
of  New  York.  Feb.  18,  1896.)  Reuben  LesUe 
Maynard,  for  appellants.  Edward  W.  S.  John- 
ston, for  respondent  No  opinion.  Judgment 
affirmed,  with  costs.    Ail  concur.    See  27  N.  Y. 


SMITH.  Respondent,  y.  CITY  OF  AM- 
STERDAM, Appellant  (Court  of  Appeals  of 
New  York.  April  21,  1896.)  Edward  P. 
White,  for  ap;;>ellant  H.  V.  Borst,  for  respond- 
ent No  opmion.  Judgment  affirmed,  with 
coste.  All  concur.  See  28  N.  Y.  Supp.  1021. 
See  Miller  y.  City  of  Amsterdam  (April  21, 
1886)  43  N.  E.  632. 

STOKES,  Respondent,  y.  STOKES,  Appel- 
lant (Court  of  Appeals  of  New  York.  March 
13,  1896.)  Esek  Cowen,  for  appellant  Ben- 
jamin F.  Tracy,  for  respondent  No  opinion. 
Order  affirmed,  with  costs.  All  concur,  except 
ANDREWS,  0.  J.,  and  GRAY,  J.,  dissenting. 
VANN.,  J.,  not  sitting.  See  33  N.  Y.  Supp. 
1024,  34  N.  Y.  Supp.  1148,  and  36  N.  Y.  Supp. 
350. 
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8TTLBR,  Respondent,  v.  tiONO  ISLAND 
B.  CX>.,  Appellant  (Court  of  AppeaU  of  New 
York.  Feb.  18.  18960  WiUiam  C.  Beecher, 
for  appellant  Isaac  M.  Kapper,  for  respond- 
ent No  opinion.  Judgment  affirmed,  with 
«ost8.    All  concur.    Se«  27  N.  Y.  Supp.  IIIB. 


SULZBACKBR,  Respondent,  ▼,  J.  OAW- 
THRA  &.  CO.,  Limited,  Appellant  (Conrt  of 
Appeals  of  New  York.  March  3,  1896.1  Em- 
manuel Blumensteel,  for  appellaDt  Charlea 
Strauss,  for  reBpondent.  No  opini<Hi.  Order 
affirmed,  whh  coats,  on  opinion  below.  See  36 
N.  Y.  Supp.  8.    All  concur. 


SWINABTON,  B«spondent,  t.  LB  BOU- 
TILLIBB,  Appellant  (Conrt  of  Appeals  of 
New  YoA.  Feb.  18.  1896.)  John  Dela- 
hnntr,  for  appellant.  Thomas  P.  Wickes,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  coata.  All  concur.  See  28  N.  Y.  Suk>- 
SS. 


TALLMADOB  et  aL,  Appellants,  t.  LOUNS- 
BUBY,  Treasurer,  Reroonaent  (Contt  of  Ap- 
peals of  New  York.  Feb.  18,  1806.)  Alex.  S. 
Bacon,  for  appellants.  Joseph  O.  Ga^,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  costs.  All  concur,  except  BARTLEITT, 
J.,  not  sittins.     Bee  21  N.  Y.  Supp.  908. 


TAYLOR,  Appellant,  ▼.  GRAND  LODGE 
OF  THE  ANCTEnT  ORDER  OF  UNITED 
WORKMEN  OF  STATE  OF  NEW  YORK, 
Respondent  (Conrt  of  Aroeals  of  New  York. 
Feb.  18,  1896.)  John  H.  White,  for  appellant 
A.  C.  Harwick,  for  respondent  No  opinion. 
Judcment  affirmed,  with  costs.  All  concur, 
except  HAIGHT,  J.,  not  sitting.  See  29  N. 
Y.  Supp.  T7a 


THOMSON  T.  GOODWIN  et  aL  (Court  of 
Appeals  of  New  York.  March  10,  1896.)  No 
opinion.  Motion  to  put  on  calendar  denied, 
without  costs.    See  34  N.  Y.  Supp.  7G9. 


TRUSTEES  OF  AMHERST  COLLEGE  et 
al.  T.  RITCH  et  al.  (Court  of  Appeals  of 
New  York.  April  28,  18B&)  No  opinion.  Mo- 
tion to  put  on  calendar  granted,  and  case  set 
down  for-arg:ument  at  the  October  term.  See 
81  N.  Y.  Snpp.  886,  and  36  N.  Y.  Supp.  576. 


VAN  KEURBN  et  al.,  Respondenta,  r.  MIL- 
LER, Appellant  (Court  of  Appeals  of  New 
York.  May  1,  18960  Esselstyn  &  McCartr, 
for  appellant  A.  Lee  Wager,  for  respond- 
ents. No  opinion.  Judgment  affirmed,  with 
costs  and  10  per  cent  damages  under  section 
82S1,  Code  Cir.  Proc.  All  concur.  See  28 
N.  Y.  Supp.  971. 

VAN  SICKEL,  Respondent  t.  ILSLEY  et 
aL,  Appellants.  (Court  of  Appeals  of  New 
York.  April  7,  1896.)  Thomas  S.  Moore,  for 
appellants.  Charles  J.  Pattenion,  for  respond- 
ent No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  27  N.  Y.  Supp.  1113. 

WHEELER,  Appellant,  ▼.  OCEANIC 
STEAM  NAV.  CO.,  Limited,  Respondent 
(Court  01  Appeals  of  New  York.  April  28, 
18960  Boudinot  Keith,  for  appellant  Erer- 
ett  F.  Wheeler,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs,  on  opinion  be- 
low.   See  25  N.  Y.  Supp.  S7&    AU  concur. 


WBIOHT,  Bespondnt,  t.  MASTTN  ct  aL. 
Appellants.  (Conrt  of  Appeals  of  New  York. 
Feb.  18,  18960  Henry  Daiijr,  Jr..  for  appel- 
lants. Frank  C.  Cnshing,  for  respondent  No 
opinion.  Judgment  affirmed,  with  costs.  All 
concur,  except  UAIQHT,  J.,  not  sitting.  See 
28  N.  Y.  Supp.  1132. 


(S4  Ohio  St  EOO 
HERRMANN  et  al.  r.  STATE  ex  reL 
COOPER. 
(Supreme  Conrt  of  Ohio.     April  29,  1896.) 

MUHIOIPAL  COBPOIUTIONS  —  SlWIM  —  WHO  UkT 

Usa 
Where,  bj  municipfti  ftuthority,  a  sys- 
tem of  sewers  is  constructed  with  a  view  to  as- 
sessing a  portion  of  the  costs  thereof  eqaall^ 
upon  the  abutting  property,  and  a  portion  oC 
the  assessments  are  paid,  and  a  portion  success 
fully  resisted,  a  rule  requiring  as  a  condition 
to  the  use  of  the  sewer  that  those  who  so  re- 
sisted shall  pay  a  sum  equal  to  that  paid  by 
otliers  towards  its  construction  is  not  nnreaaon- 
able. 
(Syllabus  by  the  Conrt) 

Error  to  court  of  common  pleas,  Hunlltoa 
county. 

Petition  by  one  Cooper  against  Aogost 
Herrmann  and  others,  constituting  the  board 
of  admlniBtratiMi  of  the  city  of  Cbiciniiatl. 
A  peremptwy  writ  was  awarded,  and  de- 
fendants bring  error.    Beversed. 

In  the  court  of  common  pleas,  a  peremptory 
writ  of  mandamus  was  awarded  on  the  peti- 
tion of  Cooper  against  the  board,  commandins 
them  t»  permit  him  to  tap  the  sewer  In  Ash- 
land street,  upon  which  his  residence  fronts, 
on  payment  by  him  of  the  usual  license  fee 
of  $5,  but  without  payment  of  any  portion  of 
the  cost  of  constructing  the  sewer.  The  ma- 
terial facts  are  that  the  city  constructed  a 
system  of  sewers  on  Walnut  Hills,  indndlns 
the  Ashland  street  sewer,  at  a  cost  of  about 
$142,000.  It  made  assessments  on  abutting 
property  to  the  extent  of  $2  per  front  foot, 
which  amounted  to  about  half  the  cost  of 
construction.  Some  of  the  assessments  were 
paid,  but  a  portion  of  the  property  owners, 
including  him  who  was  then  the  owner  of 
Cooper's  property,  resisted  the  assessment, 
upon  the  ground  of  fraud  by  the  contractor, 
and  their  defense  finally  prevailed.  In  con- 
sequence thereof,  the  city  was  adjudged  to 
pay  the  balance  of  the  contract  price.  When 
Cooper  applied  to  the  Iraard  for  a  permit  to 
tap  the  sewer,  it  refused  to  grant  It  except 
upon  compliance  by  him  with  the  following 
rule,  which  it  had  previously  adopted: 
"Wherever  public  sewers  have  been  cwi- 
Btructed,  and  the  cost  thereof  has  been 
wholly  or  partly  paid  out  of  the  funds  of  the 
city,  and  the  owner  of  any  abutting  property 
makes  application  for  permit  to  tap  audi 
sewer,  no  permit  shall  be  issued  to  any  sncta 
abutting  owner,  unless  he  shall  have  paid 
the  assessment  or  assessments  levied  against 
his  said  property  for  the  cost  of  said  sewer; 
or  If,  for  any  reason,  said  assessments  have 
not  been  paid,  or  hare  been  released,  or  na 
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aBsessment  has  been  levied,  no  permit  shall 
be  granted,  onless  such  person  shall  first 
pay  Into  the  city  treasury,  for  the'  pnrpoee  of 
repaying  the  city  the  amount  paid  out  or  to 
be  paid  out  by  said  city  on  account  of  said 
sewers,  a  sum  equal  to  an  amount  per  front 
foot  to  be  determined  by  taking  the  total  cost 
of  constructing  the  main  and  lateral  sewers 
and  drains  into  which  he  desires  to  tap,  and 
divide  the  gross  amount  by  the  number  of 
front  feet  abutting  upon  said  sewers;  pro- 
vided, however,  that  the  amount  so  to  be 
paid  shall  In  no  case  exceed  the  sum  of  two 
dollars  per  front  foot  of  the  property  abnt- 
tlng. 

Frederick  Hertensteln  and  Wm.  H.  Whlt- 
taker,  for  plaintlfC  In  error.  C.  J.  McDlarmld, 
for  defendants  in  error. 

PER  CURIAM.  The  rule  adopted  by  the 
board  of  administration  is  not  Inconsistent 
with  the  Judgment  that  the  assessments  for 
the  construction  of  the  sewer  in  question 
were  void.  The  assessments  were  asserted 
against  the  owners  of  all  abutting  property, 
whether  vacant  or  improved.  They  were  as- 
serted without  regard  to  the  use  of  the  sew- 
er. The  rule  in  question  prescribes  c(mdl- 
tlons  npon  which  connections  may  be  made 
for  the  actual  use  of  the  sewer.  The  board  is 
authorized  by  section  2402,  Rev.  St.,  to  pre- 
scribe rules  and  regulations  for  the  tapping 
of  -sewers.  Certainly,  it  may  not  prescribe 
an  unreasonable  rule.  In  determining  wheth- 
er this  rule  Is  reasonable.  It  is  important  that 
the  system  of  sewers  of  which  this  is  a  i)art 
was  constructed  by  the  city  with  a  view  to 
assessing  the  cost  thereof,  within  the  limit 
of  two  dollars  per  foot,  upon  the  abutting 
property,  which.  It  is  admitted,  the  statute 
authorized.  The  rule  In  question  was  adopt- 
ed and  properly  conditioned  to  require  that 
those  who  had  not  paid  assessments  should, 
when  desiring  to  nse  the  sewer,  accept  an 
equal  burden  with  those  who  had.  We  can- 
not say  that  the  rule  Is  unreasonable.  Its  ap- 
plication to  this  case  is  obvious.  Judgment 
reversed. 

IM  Ohio  St.  348) 

Ollili  et  aL  V.  PBLEBY  et  aL 
(Supreme  Court  of  Obio.     March  31,  1896.) 

AniORmRATOB's  Bai.*— Mistake— Equity  Jdbis- 
siOTiON— Parol  Etidbmcs — Appbai. 

—  Wbbn  Libs. 
In  proceedings  in  a  probate  court,  by  an 
ndmmistrator,  to  sell  lands  ot  his  intestate  to 
pay  debts,  a  mistake  occurred  in  the  return  of 
the  appraisement,  by  which  it  appeared  that 
one  parcel  of  the  land  to  be  sold  had  been  ap- 
praised with  an  adjoining  tract  of  surface, 
whereas  in  fact  such  parcel  had  been  appraised 
with  a  tract  of  coal  land.  This  mistalce  was 
afterwards  carried  into  the  deeds  made  by  the 
administrator,  conveying  to  di&ereiit  purchas- 
ers the  lands  by  them  respectively  purchased. 
The  result  of  these  mistakes  was  such  that  the 
parcel  so  appraised  was  conveyed  to  the  pur- 
chaser of  the  adjoining  tract  of  surface,  who 
had  neither  bought  nor  paid  for  it,  instead  of 
to  the  purchaser  of  the  coal  tract,  who  had 


done  both.  The  latter  went  Into  possession  of 
it  Afterwards  an  action  was  bronght  by  the 
heits  of  the  purchaser  in  whose  deed  the  lands 
had  been  by  mistake  included,  to  recover  the 
possession  of  the  same  from  the  real  purchas- 
er. The  latter,  by  a  cross  petition,  set  forth  the 
mistake  in  the  proceedings  of  the  probate  conrt, 
as  well  as  that  in  the  deed,  and  prayed  for  the 
correction  of  both  mistakes.  The  plaintiffs  took 
issue,  by  their  reply,  upon  the  averments  of  the 
cross  petition  respecting  the  mistakes  in  both 
particulars.  Beld:  (1)  That  a  court  possessing 
general  jurisdiction  in  equity  was  authorized  to 
correct  the  mistake  in  the  proceedings  in  the 
probate  conrt  as  well  as  that  in  the  deed;  (2) 
that  parol  evidence  was  admissible  on  the  issue 
respecting  the  mistake;  (3)  that  the  issue  aris- 
ing on  the  cross  petition  and  reply  was  not  of 
right  triable  by  jury,  by  virtue  of  section  6130, 
Rev.  St.,  bnt  was  appealable  under  the  provi- 
sions of  section  5226,  Id. 
(Syllabus  by  the  Court.) 

Brror  to  circuit  court,  Bdmont  county. 

Action  by  one  6111  and  others  against  Is- 
rad  Pelkey  and  another,  in  the  common 
pleas,  to  recover  possession  of  land.  There 
was  a  Judgment  for  plalntifCs,  which  was  re- 
versed by  the  circuit  court  on  appeal,  and 
plaintiffs  bring  error.    Affirmed. 

Oallaher  &  Woodbridge  and  J.  C.  Tallman. 
for  plaintiffs  In  error.  Ross  J.  Alexander, 
St  Clair  Kelly,  and  Alexander  &  Helnleln, 
for  defendants  in  error. 

BRADBURY,  J.  This  was  a  real  action, 
nnder  the  Code  of  Civil  Procedure,  brought 
by  the  plaintiffs,  who  are  now  plaintiffs  In 
error,  to  recover  the  iwssessloa  of  a  small 
parcel  of  land  to  which  they  claimed  title 
In  fee  simple,  and  which  was  detained  from 
them  by  the  defendants,  who  were  In  posses- 
sion. That  the  land  in  controversy  was  In- 
cluded In  a  deed  of  conveyance  executed  In 
due  form,  and  delivered  to  the  plaintiffs  by 
the  administrator  of  the  deceased  owner, 
pursuant  to  an  order  of  the  probate  court  of 
the  proper  county  In  a  proceeding  to  sell 
lands  to  pay  debts.  Is  not  controverted. 
Therefore  the  paper  title  of  the  plaintiffs 
was  complete,  and,  to  successfully  resist  a 
recovery  thereon,  the  defendants  were  com- 
pelled to  attack  and  destroy  this  paper  title. 
They  sought  to  accomplish  this  end  by  Inter- 
posing the  following  answer  or  cross  peti- 
tion, and  amendment  thereto:  "The  defend- 
ants, for  answer  to  the  petition  of  plaintiffs, 
deny  that  the  said  plaintiffs  are  the  owners 
In  fee,  have  a  legal  estate  in,  or  they  are  en- 
titled to  the  possession  of,  the  real  estate  In 
the  petition  described,  and  they  deny  that 
they  unlawfully  keep  the  plaintiffs  out  of 
the  possession  of  said  estate;  and  the^  say 
that  they  (the  defendants)  have  the  full  eq- 
uitable title  to,  and  the  right  of  peaceable 
I)os8ession  of,  said  real  estate.  Defendants 
further  deny  that  any  injury  will  be  done 
plaintiffs  by  opening  a  coal  mine  on  said 
premises,  or  that  any  injury  will  be  done 
thereby  to  the  plalntifTs  business  or  works. 
Defendants  further  say:  That  the  late  John 
H.  Heaton  died  seised  of  all  the  stone  coal 
vmderlylng  a  part  of  section  No.  30,  town- 
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fship  No.  2,  and  range  No.  2,  In  Belmont 
county,  Obio,  described  as  folIow8:  Begin- 
ning for  the  same  at  the  center  of  Franklin 
street,  in  the  city  of  Bellalre,  Ohio,  on  the 
line  of  the  land  of  Thornton  A.  Horn;  thence 
with  the  said  line  W.  178.60  rods  to  the  N. 
W.  comer  of  the  original  tract  (old  number 
4,  as  described  In  Belmont  County  Common 
Pleas  Records,  toL  34,  page  312,  and  follow- 
ing); thence  south  19  rods;  thence  172.41 
rods  to  the  center  of  said  street;  thence  with 
the  center  line  of  said  street  N.,  ITV^  degrees 
E.,  331  feet  10%  Inches,  to  the  beglnnhig,— 
containing  21  acres  and  10  perches  of  sur- 
face, all  of  which,  as  determined  by  the  com- 
missioners In  partition,  can  be  mined  to  ad- 
vantage from  the  west  boundary  east  as  far 
as  the  center  of  the  projected  street  called 
'Liberty  Street,'  being  18  acres  of  coal,  which 
is  very  valuable;  and  seised  also  of  a  cer- 
tain tract  of  land  in  said  city  of  Bellaire, 
now  divided  into  two  parts  by  said  Franklin 
street,  one  part  being  <m  the  east  side  at 
said  street,  the  other  part  b^ng  on  the  west 
side  of  said  street,  and  being  the  same  which 
is  described  In  the  petition,  and  Is  the  only 
place  or  outlet  for  mining  the  coal  above  de- 
scribed, and  without  which  said  stone  coal 
would  be  almost  valueless  to  these  defend- 
ants. That  the  administrator  of  said  John  H. 
Heaton  filed  his  petitlcm  In  the  probate  court 
of  this  county  to  sell  all  of  the  above  real 
estate  to  pay  debts.  That  the  said  land  and 
coal,  being  appraised  separately,  were  of- 
fered for  sale  twice,  and  not  sold,  and  then 
a  new  appraisement  was  ordered  to  be  made 
by  said  probate  court,  and  the  appraisers 
then  appraised,  as  they  were  directed  to  do, 
80  that  the  same  could  be  sold,  the  said  coal 
tract  and  the  tract  of  land  west  of  said 
Franklin  street  together,  as  one  tract,  at 

$ ,  and  the  lot  of  land  east  of  said 

Franklin  street  as  another  tract,  at  % . 

That  said  land  on  the  west  side  of  said 
Franklin  street,  with  the  coal  in  connection 
therewith,  was  sold  by  said  administrator 
to  these  defendants  on  July  16,  1888,  and 
paid  for  by  them.  That  di^endants  took 
immediate  possession  of  the  same,  Inclosed 
It  with  a  good  and  substantial  fence,  and 
have  held  possession  of  the  same  from  that 
time  until  the  present,  and  all  with  the  full 
knowledge  of  said  James  S.  Gill,  now  de- 
ceased, who,  on  or  about  the day  of 

July,  1888,  purchased  that  part  of  said  tract 
of  land  which  lies  east  of  said  Franklin 
street,  and  did  not  buy  that  part  lying  on  the 
west  side  thereof.  Defendants  further  say 
that  they  have  been  Informed  that  by  mutu- 
al mistake  of  the  parties  the  lot  of  land  they 
80  bought  and  paid  for  was  Included  In  the 
deed  to  said  James  S.  GlU,  deceased,  and 
not  In  the  deed  as  originally  made  to  them, 
as  it  should  have  been.  Since  that  time,  on 
the day  of ,  18—,  the  present  ad- 
ministrator of  said  Heaton  estate  made  a 
deed  to  these  defendants  for  said  lot  on  the 
west  Bide  of  FrankUn  street    Defendants, 


by  leave  of  court,  as  an  amendment  to  their 
answer,  and  In  addition  to  the  allegatlona 
therein,  say  that  by  mere  inadvertence  and 
mistake  the  coal  land  was  returned  to  said 
court  as  appraised  in  one  tract,  and  the  oth- 
er tract  or  parcel  of  land  as  an  entire  tract, 
and  the  last-named  tract  was  by  like  mis- 
take returned  as  sold  as  an  entire  tract  to 
said  Gill,  when  In  fact  the  part  described  in 
the  petition  was  appraised  and  sold  with  the 
coal  tract  to  the  defendants,  as  heretof<Hre 
alleged;  and  In  the  proceedings  in  the  pro- 
bate court  there  was  the  mistake  aforesaid 
as  to  said  description  of  parens  of  land  in 
the  returns  to  and  order  of  said  court,  as  ap- 
pears of  record  In  said  court  These  defend- 
ants therefore  ask  that  the  mistakes  In  said 
deeds  and  In  the  returns  of  appraisement 
and  sale  be  corrected,  and  that  the  quiet  and 
peaceable  possession  of  said  lot  on  the  west 
side  of  said  Franklin  street  be  decreed  to 
them,  free  from  any  Interference  on  the  iwirt 
of  the  heirs  of  the  said  James  S.  GUI,  de- 
ceased, or  any  other  persons  claiming  by, 
through,  or  under  them,  and  that  their  title 
thereto  be  quieted,  and  for  all  other  Just  and 
equitable  relief."  ,  The  amendment  was  made 
In  the  circuit  cotirt  upon  leave.  The  plaln- 
tlfTs  filed  a  reply  to  this  answer  or  cross  pe- 
tition, dHiylng  that  any  mistake  was  made 
in  the  proceeding  in  the  probate  court  or  In 
the  deed  made  pursuant  thereto. 

Upon  the  Issue  made  In  the  court  of  com- 
mon pleas,  which  related  solely  to  the  mis- 
take in  the  deed,  the  plalntlfts  prevailed,  and 
from  the  Judgment  there  rendered  in  favor 
of  the  plalntlCCs  the  defendants  appealed  to  the 
circuit  court  The  plaintiffs  then  moved  the 
circuit  court  to  dismiss  the  appeal  upon  the 
ground  that  the  action  was  one  for  the  recov- 
ery  of  real  property,  which,  by  virtue  of  sec- 
tion 5130,  Rev.  St,  was  of  right  triable  to  a 
Jury,  and  therefore  not  appealable  by  virtae 
of  the  provisions  of  section  6226,  Id.  The  dp- 
cult  court  overruled  this  motion,  to  which  ml- 
ing  the  plaintiffs  excepted.  Afterwards  the 
defendants,  upon  leave,  had  filed  the  amend- 
ment to  their  answer,  as  before  stated,  setting 
up,  in  addition  to  the  mistake  in  the  deed,  a 
mistake  in'  the  proceedings  had  In  the  probate 
court  prior  to  its  execution.  The  cause  was 
tried  in  the  circuit  court  upon  the  issue  raised 
between  the  parties  respecting  the  alleged 
mistakes.  The  finding  and  Judgment  there 
being  for  the  defendants,  the  plaintiffs  filed  a 
motion  for  new  trial,  which  being  overruled 
they  embodied  the  evidence  and  proceedings 
in  a  bill  of  exceptions,  and  thereupon  brought 
the  cause  to  this  court  for  review  on  error. 

Two  questions,  only,  arise  upon  the  record, 
of  snfiEldent  merit  to  demand  consideration: 
(1)  Whether  the  circnlt  court  erred  in  oveml- 
Ing  the  motion  to  dismiss  the  appeal  (2) 
Whether  it  erred  In  correcting  the  alleged  mis- 
take in  the  proceedings  in  the  probate  court, 
and  In  the  deed  made  pursuant  tbereta 

The  first  question  presents  no  difllculty  la 
the  light  of    either    yrinclple  or  authority. 
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Tme,  the  cause  of  aJctlon  disclosed  In  the 
petition,  being  simply  for  the  recovery  of 
8i)eclfic  real  property  and  damages  for  Its 
wrongful  detention,  was  triable  of  right  by  a 
Jury.  The  answer  took  issue  on  the  averments 
of  the  petition,  and,  to  that  extent,  was  a 
defense  only.  In  setting  forth  the  circumstan- 
ces of  the  mistakes  of  which  It  complained, 
and  in  praying  their  correction,  however,  the 
answer  is  a  cross  petition,  which  contained, 
not  a  technical  defense,  but  an  independent, 
equitable  cause  of  action  constituting  a  cross 
demand  in  favor  of  the  defendants,  the  efCect 
of  which.  If  established,  would  extinguish  the 
plaintiffs'  cause  of  action,  by  destroying  their 
deed,  and  annulling  the  proceedings  of  the 
probate  conrt,  in  so  far  as  either  affected  the 
title  to  the  parcel  of  land  in  controversy.  If 
the  defendants,  instead  of  setting  forth  the 
facts  respecting  these  alleged  mistakes.  In  a 
cross  petition  In  an  action  at  law,  had  made 
them  the  subject  of  an  independent  action  for 
relief,  the  equitable  character  of  the  cause  of 
action  would  be  apparent  to  every  mind  at 
all  familiar  with  the  distinctions  between  le- 
gal and  equitable  rights  or  causes  of  action. 
In  the  nature  of  things,  a  cause  of  action 
whlcb.  If  set  forth  by  the  plaintiff  hi  a  peti- 
tion, would  be  properly  denominated  "equi- 
taUe,"  would  retain  Its  name  and  character, 
although  set  forth  by  a  defendant  In  an  an- 
swer, as  a  cross  demand.  Its  character  should 
depend  upon  the  nature  of  the  relief  It  estab- 
lishes In  favor  of  the  party  pleading  it,  and 
not  upon  the  rdation,  as  plaintiff  or  defend- 
ant, which  the  parties  bear  to  each  other  In 
the  action.  As  the  character,  whether  legal 
or  equitable,  of  a  cause  of  action,  does  not  de- 
pend upon  the  relation,  as  plaintiff  or  defend- 
ant, borne  to  the  action  by  the  party  assert- 
ing It,  so  neither  should  the  mode  of  trial  de- 
pend upon  such  relation.  Whatever  mode  of 
trial  Is  appropriate  to  the  nature  of  the  de- 
mand should  be  awarded  to  the  parties.  Irre- 
spective of  their  relations  as  plaintiff  or  de- 
fendant Therefore  the  statutes  upon  the  sub- 
ject should  be  construed  accordingly,  if  the  lan- 
guage they  use  permits  such  construction. 
Section  5130,  Rev.  St,  prescribes  the  actions  In 
which  the  parties  may  demand  a  jury  for 
the  trial  of  Issues  of  fact  joined  between  them. 
Tlie  language  employed  for  that  purpose  reads 
as  foUows:  "•  •  ♦  Issues  of  fact  arising 
in  actions  for  the  recovery  of  money  only,  or 
specific,  real  or  personal  property,  shall  be 
tried  by  a  Jury,  unless  a  Jury  trial  be  waived, 
or  reference  be  ordered  as  hereinafter  pro- 
vided." The  language  employed  Is  the  same 
whether  the  action  be  one  for  the  recovery 
of  money  only,  or  to  recover  specific  real  or 
personal  property;  and  If  operative  In  either 
of  the  classes  of  actions  named,  to  control  the 
trial  of  an  Issue  of  fact  arising  on  a  cross  pe- 
tition filed  therein.  It  should  have  the  effect 
tn  all  of  them.  An  action  for  damages  on  ac- 
count of  a  trespass  to  real  estate  is  an  action 
for  the  recovery  of  money  only,  and  there- 
fore an  issue  of  fact  arising  therein  is  triable 
T.43N.E.no.  11—68 


by  jory,  by  force  of  the  language  quoted.  Yet 
this  court.  In  Massle  v.  Stradford,  17  Ohio 
St  696,  held  that  an  Issue  of  fact  arising  on 
a  cross  petition  filed  In  such  action,  which  set 
forth  an  equitable  cross  demand,  was  not  of 
right  triable  by  jury,  and  therefore  sustained 
the  right  to  an  appeal  to  the  district  court 
in  respect  of  that  controversy,  and  denied  the 
right  to  a  second  trial  upon  that  Issue,  to 
which  either  party  would  have  been  entitled 
by  the  statute  then  In  force,  if  a  right  of  a 
jury  trial  existed.  Taylor  v.  Lelth,  26  Ohio 
St  428,  and  Buckner  v.  Mear,  Id.  514,  were 
each  actions  brought  to  recover  damages  for 
breach  of  covenants  In  a  deed  conveying  land. 
They  were  actions  for  the  recovery  of  money 
only,  and  triable  as  of  right  by  a  jury  by  virtue 
of  the  provision  of  section  5130,  Rev.  St,  just 
quoted.  The  answer  In  each  case  set  forth  a 
mutual  mistake  In  the  deed  containing  the 
covenants,  the  breach  of  which  was  the  foun- 
dation of  the  action,  and  prayed  for  a  reforma- 
tion thereof.  This  court  held  In  each  case 
that  the  controversy  arising  on  the  cross  pe- 
tition, being  equitable,  was  the  proper  sub- 
ject for  an  appeal,  and  therefore  not  triable 
as  of  right  to  a  jxiry.  The  first  clause  of  the 
syllabus  In  buckner  v.  Mear  Is  In  the  follow- 
ing terms:  "Although  a  plaintlfTs  cause  of  ac- 
tion may  be  triable  by  jury,  yet  where  new 
matter  set  up  In  the  answer  constitutes  an 
equitable  cause  of  action,  which.  If  establish- 
ed, will  extinguish  or  supersede  the  case  made 
in  the  petition,  the  Issues  taken  on  such  new 
matter  are  triable  by  the  court,  and  not  as  of 
right  by  a  jury.  And  this  Is  so  whether  Is- 
sue Is  taken  on  the  averments  of  the  petition 
or  not"  26  Ohio  St  614.  The  learned  judge 
who  delivered  the  opinion  of  the  court  In 
Smith  V.  Anderson,  20  Ohio  St  76,  seems  to 
have  thought  that  In  an  action  to  recover  spe- 
cific real  property,  an  Issue  arising  upon  an 
equitable  cross  demand  set  forth  In  an  answer 
was  triable  by  jury  as  of  right,  and  not  ap- 
pealable; but  the  syllabus  stops  short  of  that, 
and  places  the  decision  on  the  ground  that  the 
answer  set  forth  a  defense  and  nothing  more. 
It  may  be  quite  true  that  an  equitable  de- 
fense merely— that  Is,  one  which  sets  forth 
some  equitable  considerations  for  the  sole 
purpose  of  resisting  the  plaintiffs'  demands, 
without  asking  any  affirmative  action  of  the 
court  whatever-.wlll  not  affect  the  mode  of 
trial,  although  It  would  have  done  so  If  the 
party  had  Invoked  some  affirmative  relief;  the 
difference  between  them  being  that  the  first 
is  simply  a  defense  to  the  cause  of  action  stat- 
ed in  the  petition,  while  the  other  is  a  cross 
demand  constituting  a  cause  of  action  in  it- 
self, on  which  a  separate  action  might  have 
been  maintained.  The  former  being  merely 
a  defense,  cannot  draw  to  Itself  a  mode  of 
trial  different  from  that  prescribed  for  the 
cause  of  action  to  which  it  relates.  The  lat- 
ter being  a  distinct  cause  of  action,  is  of 
equal  dignity  with  the  one  set  forth  in 
the  petition,  and  therefore  equally  entitled 
to  its  appropriate  method  of  trial.    This  view 
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ot  tbe  matter  will  reconcile  Smith  t.  Ander- 
son, supra,  with  Massie  v.  Stradford,  17  Ohio 
St.  596;  Taylor  t.  Lelth,  26  Ohio  St.  428; 
Buckner  t.  Mear,  Id.  514,— and  the  later  de- 
cisions of  this  court  upon  the  subject.  Sheeful 
V.  Murty,  30  Ohio  St  50;  Dodsworth  v.  Hop- 
ple, 33  Ohio  St.  16;  Rankin  y.  Hannan,  37 
Ohio  St.  113.  In  Buckner  v.  Mear  and  Dods- 
worth V.  Hopple,  the  authority  of  Smith  v. 
Anderson  is  expressly  limited  to  instances 
where  the  answer  sets  forth  an  equitable  de- 
fense merely,  without  asking  affirmative  re- 
lief. In  view  of  these  cases,  it  may  be  re- 
garded as  the  settled  law  of  this  state,  that 
while  an  equitable  defense  merely  will  not 
affect  the  mode  of  trial,  or  right  of  appeal,  yet 
an  equitable  cross  demand,  set  forth  by  a 
defendant  in  a  cross  petition  upon  which  he 
asks  affirmative  relief,  wUl  draw  to  itself  the 
mode  of  trial  appropriate  to  such  cause  of  ac- 
tion, and  give  the  same  right  of  appeal  as  it 
would  do  if  set  forth  in  a  petition  by  the 
plaintifiF  hi  an  action. 

The  second  question  relates  to  the  Jurisdic- 
tion of  courts  of  equity  to  relieve  against 
mistakes  of  fact  in  the  records  of  another 
court  Jurisdiction  to  relieve  against  mis- 
takes of  fact  In  the  rendition  of  Judgments  at 
law  has  been  often  exercised  by  courts  of  eq- 
uity. They  also  have  assumed  to  correct 
clearly-established  mistakes  in  the  terms  of 
such  Judgments.  Tbe  circumstances  imder 
which  this  Jurisdiction  has  been  exercised 
have  varied  with  the  cases  in  wliich  It  was  in- 
voked. And  in  none  of  them  that  have  fallen 
under  our  observation  are  they  similar  to 
those  In  the  case  under  consideration.  Chase 
V.  Manhardt,  1  Bland,  350;  Ford  v.  Ford, 
Walk.  (Miss.)  505;  Drew  v.  Chirke,  Cooke, 
374;  Brewer  v.  Jones,  44  Ga.  71;  County  of 
Buena  Vista  v.  I.  F.  &  S.  C.  R.  Co.,  40  Iowa, 
657;  Wilson  v.  Boughton,  50  Mo.  17;  Bartbell 
V.  Roderick,  34  Iowa,  518;  Boon  v.  Miller's 
Ex'rs,  16  Mo.  457;  Partridge  v.  Harrow,  27 
Iowa,  96;  Hedge  v.  Sims,  29  Ind.  574;  Griffin 
V.  Bixby,  12  N.  H.  454;  Lanman  v.  Crtxd^er, 
97  Ind.  164.  The  cross  petition  did  not  seek 
a  correction  of  an  error  of  Judgment  in  the 
probate  court  No  ruling  of  that  court  was 
attacked  on  the  ground  that  It  was  erroneous. 
Any  attempt  to  do  that  must  have  failed,  for 
the  power  to  correct  errors  of  law  commit- 
ted by  other  courts  does  not  lie  within  the 
province  of  the  courts  of  equity.  Nor  Is  it 
claimed  that  any  mistake  intervened  by 
which  land  was  sold  that  the  administrator 
did  not  intend  to  sell,  or  that  any  was  sold 
which  was  nor  Included  in  the  order  to  sell. 
The  controversy  arose  between  different  pur- 
chasers of  separate  parcels  thereof.  The  mis- 
take alleged  in  the  cross  petition,  when  ana- 
lyzed, was  in  factthat  of  the  administrator.  It 
was  the  result  of  inadvertence  or  carelessness 
by  him  or  his  attorney.  His  purpose  was  to 
cause  the  parcel  in  controversy  to  be  ap- 
praised and  sold  with  a  tract  of  coal  land, 
because  it  would  be  impracticable  to  mine 
the  coal  from  the  coal  tract  without  trans- 


porting the  product  over  the  former  tract  It 
is  alleged  that  these  two  tracts  were  in  fact 
appraised  together  as  an  entirety,  but  that  the 
return  did  not  so  state.  It  being  the  duty  of 
the  administrator  to  have  this  return  state 
the  truth,  its  failure  to  do  so  should  be  at- 
tributed to  him.  The  return  not  only  failed 
to  state  that  the  parcel  of  land  In  controversy 
was  appraised  with  the  coal  tract,  but,  in- 
stead, stated  that  it  was  appraised  with  an- 
other parcel  of  surface  which  it  adjoined. 
These  two  mistakes  were  necessarily  carried 
into  the  records  of  the  probate  court.  The 
administrator,  supposing  that  the  return  of 
the  appraisement  showed  that  the  lands  had 
been  appraised  according  to  his  intention,  sold 
the  coal  tract  and  the  parcel  in  controversy 
as  one  tract  to  the  defendant  in  error,  who 
paid  for  both.  The  other  tract  he  sold  to 
the  ancestors  of  tbe  plaintiffs  la  &rtor.  The 
administrator,  in  executing  conveyances  to 
these  purchasers,  carried  in  the  respective 
deeds  made  to  them  the  same  mistake  that 
occurred  in  the  return  of  the  appraisement 
Therefore,  although  the  purchaser  of  tbe  coal 
tract  actually  bought  and  paid  for  the  parc^ 
in  controversy,  it  was  in  fact  conveyed  to  the 
purcliaser  of  the  adjoining  tract,  who  bad 
done  neither.  Upon  this  state  of  facts.  It  is 
clear  that  Justice  called  for  relief.  A  pur- 
chaser who  had  neither  bought  nor  paid  for 
a  parcel  of  land  ought  not  in  Justice  and 
good  conscience,  to  retain  it  from  one  who 
had  done  both.  This  injustice  would  have 
been  accomplished  by  the  Judgment  in  this 
case,  unless  the  mistake  could  be  corrected. 
This  correction  must  be  invoked  either  by  an 
application  to  the  probate  court  or  by  re- 
course to  tbe  equitable  Jurisdiction  of  the 
chSAcellor.  In  Stites  v.  Wiedner,  35  Ohio  St 
555,  this  court  sustained  the  Jurisdiction  in 
equity  to  correct  a  mistake  in  the  proceedings 
of  the  court  of  common  pleas  for  the  ai^raise- 
ment  and  sale  of  real  estate  under  a  mort- 
gage. This  case  sustains  the  action  of  the 
circuit  court  now  under  consideration,  unless 
a  full  and  adequate  remedy  could  be  had  in 
the  probate  court.  The  correction  could  not 
be  made  by  a  nunc  pro  tunc  order  in  the  pro- 
bate court,  for  that  remedy  Is  avoidable  only 
where  the  court  has  acted,  and  its  action  was 
not  correctly  recorded.  Here  the  administrator 
had  neglected  to  procure  the  proper  action. 
No  act  having  been  done  and  left  unrecorded, 
no  grounds  existed  for  asldng  a  nunc  pro  tunc 
order.  Neither  the  purchaser  who  complain- 
ed of  the  mistake,  nor  the  one  who  denied  it 
were  parties  to  the  proceedings  in  the  probate 
court.  If,  however,  the  party  comphilning  of 
the  mistake  became,  by  reason  of  his  pur- 
chase, so  connected  with  the  proceedings  that 
he  might  have  applied  to  the  probate  court 
to  correct  them,  yet  tliat  court  could  not  af- 
ford a  remedy  so  complete  and  adequate  as 
a  court  possessing  general  equity  Jurisdic- 
tion could  give.  We  hold,  therefore,  that  the 
cross  petition  stated  a  cause  of  action  for  re- 
lief, the  granting  of  wliich  is  within  the  gen- 
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eral  equitable  jurisdiction  possessed  by  the 
circuit  courts  and  the  courts  of  common  pleas 
of  this  state.  Were  this  not  so,  yet  as  In  the' 
case  under  conslaeratlon  an  action  had  been 
begun  to  dispossess  the  defendants,  and  was 
l>ending  In  a  court  having  complete  Jurisdic- 
tion In  equity,  and  therefore  able  to  afford 
them  full  relief,  to  deny  to  such  court,  under 
such  circumstances,  the  power  to  grant  such 
relief,  and  require  it  to  send  the  parties  else- 
where, would  contravene  l)oth  the  spirit  and 
letter  of  our  Code  of  Civil  Procedure,  the 
principal  purpose  of  which  is  to  simplify  pro- 
ceedings in  courts  of  Justice  by  determining 
In  a  single  action  all  the  controversies  arising 
between  the  parties  that  relate  to  the  suMect 
of  the  action.  Upon  the  trial  of  an  Issue  to 
correct  the  records  of  a  Judicial  tribunal  on 
accoimt  of  Inadvertence  and  mistake  therein, 
pertinent  parol  testimony  may  be  received. 
Stites  V.  Wledner,  35  Ohio  St  555;  Hedge 
V.  Sims,  29  Ind.  574.  Doubtless  all  courts 
whose  powers  are  invoked  to  correct  mistakes 
alleged  to  exist  In  Judicial  records  will  exer- 
cise those  powers  with  due  regard  for  the 
stability  of  Judgments,  and  will  require  the 
mistake  to  be  established  by  dear  and  con- 
vincing evidence  before  granting  relief  upon 
that  ground. 

(H  Oblo  St  366) 

KNIGHT  et  al.  v,  STATE. 

(Supreme  Court  of  Ohio.    March  31,  1896.) 

coumtt  cohmissionkks — ulsco:7ddct  in  ofrios 

— Indictment— Vbnub—Etidbnob 

— competenot. 

1.  Venae  is  an  essential  requisite  of  an  in- 
dictment. And  where,  in  an  indictment,  there 
is  a  defect,  in  failing  to  allege  that  the  offense 
was  committed  at  the  county  where  the  indict- 
ment is  found,  such  defect  is  not  cured  by  sec- 
tion 7215,  Rev.  St.,  which  provides  that  "no 
indictment  shall  be  deemed  invalid  •  •  * 
for  want  of  an  allegation  of  the  time  or  place 
of  any  material  fact,  when  the  time  and  place 
have  once  been  stated  in  the  indictment;  •  *  • 
nor  for  want  of  averment  of  any  matter  not 
necessary  to  be  proved;  nor  for  any  other  de- 
fect wluch  does  not  tend  to  the  prejudice  of  the 
substantial  rights  of  the  defendant  upon  the 
merits." 

2.  Upon  the  trial  of  an  indictment  charging 
that  defendants,  as  county  commisaionera,  did 
on  the  3d  day  of  May,  1893,  unlawfully,  know- 
ingly, and  corruptly,  make  a  contract  with  cer- 
tain architects  for  the  making  by  said  architects 
of  plans  and  specifications  for  the  erection  of 
a  courthouse,  it  is  not  competent  for  the  state 
to  give  evidence  of  an  offer  made  by  defendants 
to  another  architect,  April  8th,  preceding,  to  let 
to  him  the  architect's  work  on  condition  that  he 
should  pay  them  a  money  consideration  there- 
for. 

(Syllabus  by  'ht  Conn.) 

Error  to  circuit  court.  Wood  county. 

Samuel  Knight  and  others  were  convicted 
In  the  common  pleas  of  misconduct  In  office 
88  county  commissioners.  The  Judgment  was 
nffirmed  on  appeal,  by  the  circuit  court,  as 
to  all  defendants  except  defendant  Stabl,  and 
the  defendants  other  than  said  Stahl  bring 
error.     Reversed. 

At  the  February  term,  1801,  of  the  common 
pleas  of  Wood  county,  an  indictment  was 


presented  against  the  plaintiffs  in  error,  Sam- 
u^  Knight  and  James  Gibson,  and  one  Jacob 
Stabl,  containing  two  counts,  the  first  of 
which  la  as  follows;  "The  State  of  Ohio, 
Wood  County— ss.:  In  the  Court  of  Common 
Pleas,  Wood  county,  Ohio,  of  the  Term  at 
February,  ir  the  Year  of  our  Lord  1895. 
The  Jurors  of  the  grand  jury  of  the  state  of 
Ohio,  within  and  for  the  body  of  the  county 
of  Wood,  impaneled,  sworn,  and  charged  to 
Inquire  of  crimes  and  offenses  committed 
within  the  said  county  of  Wood,  in  the  name 
and  by  the  authority  of  the  state  of  Ohio, 
on  their  oaths,  do  find  and  present  that  Jacob 
Stabl,  Samuel  Knight,  and  James  Gibson,  late 
of  said  county,  on  the  3d  day  of  May,  In  the 
year  of  our  Lord  1893,  In  said  county  of 
Wood  and  state  of  Ohio,  were  then  and  there 
the  cotmty  commissioners  In  and  for  said 
county,  having  been  duly  and  legally  elected 
and  duly  qualified  to  perform  the  duties  of 
said  office  of  county  commissioner  during  the 
term  of  office  to  which  they  had  been  several- 
ly elected  as  aforesaid;  that  said  Jacob  Stahl, 
Samuel  Knight,  and  James  Gibson  had  for  a 
long  time  before  said  3d  day  of  May,  A.  D. 
1893,  been,  and  for  a  long  time  thereafter  con- 
tinued to  be,  the  coimty  commissioners  in  and 
for  said  county,  duly  elected  and  qualified  as 
aforesaid,  and  the  said  Samuel  Knight  and 
James  Gibson  still  continue  to  be,  and  now 
are,  county  commissioners  In  and  for  said 
county,  and  are  acting  In  that  official  capacity; 
that  said  Jacob  Stahl,  Samuel  Knight,  and 
James  Gibson,  as  such  county  commissioners 
of  said  Wood  county,  Ohio,  acting  In  their 
said  official  capacity,  did  on  said  3d  day  of 
May,  1893,  resolve  upon  and  declare  their  in- 
tention to  erect  a  new  courthouse  in  and  for 
said  coimty  of  Wood  and  artate  of  Ohio,  under 
and  by  virtue  of  the  provisions  of  an  act  of 
the  general  assembly  of  the  state  of  Ohio  en- 
titled 'An  act  to  authorize  the  commissioners 
of  Wood  county,  Ohio,  to  build  a  courthouse,' 
which  said  act  was  passed  and  took  effect  on 
the  2d  day  of  February,  A.  D.  1893;  that 
thereupon,  on  said  3d  day  of  May,  A.  D.  1893, 
said  Jacob  Stabl,  Samuel  Knight,  and  James 
Gibson,  as  such  county  commissioners  of  said 
county,  as  aforesaid,  did  unlawfully,  willful- 
ly, knowingly,  and  corruptly  make  and  enter 
Into  a  certain  contract  with  a  partnership  then 
and  there  doing  business  under  the  firm  name 
and  style  of  Yost  &  Packard,  whereby  they 
employed  the  said  Yost  &  Packard  to  make 
the  plans  and  specifications  for,  and  super- 
vise the  erection  of,  said  new  courthouse; 
that  prior  to  said  last-named  date,  to  wit,  on 
the  2Sth  day  of  February,  A.  D.  1893,  the 
Judges  of  the  circuit  court  in  and  for  said 
county  of  Wood,  and  state  of  Ohio,  had  duly 
and  legally  appointed  Earl  W.  Merry,  Frank 
A.  Baldwin,  Edward  B.  Beverstock,  and  John 
Ault  as  the  building  committee,  under  and  in 
accordance  with  the  provisions  of  the  afore- 
said act  of  the  general  assembly  of  the  state 
of  Ohio,  to  act  and  vote  with  the  aforesaid 
county  commissioners  In  procuring,  maklna» 
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and  approving  plans,  estimates,  and  specifica- 
tions for  said  courthouse,  and  in  determining 
all  questions  In  connection  with  the  erection  of 
said  courthouse,  all  of  which  the  said  Jacob 
Stahl,  Samuel  Knight,  and  James  Gibson,  as 
such  county  commissioners  of  said  county 
as  aforesaid,  unlawfully,  knowingly,  willfully 
and  corruptly  failed,  neglected,  omitted,  and 
refused  to  act  with  the  aforesaid  buUding 
committee  In  the  procuring  of  said  plans  and 
specifications  for  said  courthouse,  and  unlaw- 
fully, knowingly,  willfully,  and  corruptly  re- 
fused to  permit  the  aforesaid  building  com- 
mittee to  act  with  or  to  vote  with  them,  the 
said  Jacob  Stahl,  Samuel  Eailght,  and  James 
Gibson,  as  such  county  commissioners  of  said 
county  as  aforesaid,  in  procuring  the  said 
plans  and  specifications  for  said  courthouse, 
and  in  making  the  aforesaid  contract  therefor, 
and  unlawfully,  knowingly,  willfully,  and 
corruptly  prevented  the  aforesaid  building 
committee  from  in  any  manner  acting  or  vot- 
ing or  participating  In  the  procuring  of  said 
plans  and  specifications  for  said  courthouse, 
and  in  providing  for  the  supervision  of  the 
erection  thereof,  and  they,  the  said  Jacob 
Stahl,  Samuel  Knight,  and  James  Gibson,  as 
such  county  commissioners  as  aforesaid.  In 
the  manner  and  by  the  means  hereinbefore 
stited,  and  without  the  co-operation  therein 
by  the  aforesaid  buUding  committee,  did  un- 
lawfully, knowingly,  willfully,  and  corruptly 
make  and  enter  Into  the  aforesaid  contract 
with  said  firm  of  Yost  &  Packard,  and  caused 
the  aforesaid  plans  and  specifications  for  said 
courthouse  to  be  made  by  the  said  firm  of 
Yost  &  Packard,  and  did  commence  and  pro- 
ceed with  the  erection  of  said  courthouse,  and 
did  cause  the  work  of  the  erection  and  con- 
struction of  said  courthouse  to  be  done  under 
the  supervision  of  said  firm  of  Yost  &  Pack- 
ard. And  so  the  jurors  aforesaid,  on  their 
oaths  aforesaid,  do  find  and  say  that  the  said 
Jacob  Stahl,  Samuel  Knight,  and  James  Gib- 
son, being  county  commissioners  as  aforesaid, 
are  guilty  of  misconduct  in  office  in  the  man- 
ner and  form  aforesaid.  Contrary  to  the  form 
of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state  of  Ohio."  A  motion  to  quash,  a 
plea  in  abatement,  and  a  demurrer  to  each 
count  having  been  overruled,  a  plea  of  not 
guilty  was  entered,  a  trial  bad,  and  a  verdict 
of  guilty  on  the  first  count  returned,  consid- 
eration of  the  second  count  having  been  with- 
drawn from  the  Jui-y.  Sentence  followed, 
which,  as  to  the  plaintiffs  in  error,  was  affirm- 
ed by  the  circuit  court,  the  judgment  as  to 
defendant  Stahl  being  reversed.  A  reversal 
is  asked  by  plaintiffs  in  error. 

Cyrus  Huling  and  Parker  &  Frier,  for  plain- 
tiffs in  error.  Murphy  &  McClelland,  for  the 
State. 

SPEAR,  J.  (after  stating  the  facts).  The 
indictment  la  founded  on  section  6915,  Rev. 
St,  which  reads  as  follows:    "Whoever,  be- 


ing a  county  commissioner,  is  gaUtr  of  any 
misconduct  in  office,  shall  be  fined  not  more 
than  four  hundred  dollars,  and  forfeit  his 
office."  Many  questions  arise  upon  the  rec- 
ord, but  we  find  it  necessary  to  consider  only 
that  relating  to  the  sufficiency  of  the  indict- 
ment, and  two  of  those  relating  to  the  com- 
petency of  testimony. 

1.  The  Indictment:  Is  venue  sufficiently 
alleged?  The  indictment  shows  that  it  wa3 
foimd  by  the  grand  jury  of  Wood  county,  and 
presented  to  the  court  of  common  pleas  of 
that  county;  that  the  jury  had  been  impan- 
eled, sworn,  and  charged  to  inquire  of  crimes 
and  offenses  committed  within  that  county; 
and  that  the  defendants,  late  of  that  county, 
were  on  the  Sd  day  of  May,  1893.  then  and 
there  county  commissioners  in  and  for  that 
county,  duly  elected  and  qualified,  eta  Then 
follow  allegations  to  the  effect  that  defoid- 
ants,  as  such  commissioners,  on  the  3d  of 
May,  1883,  declared  their  purpose  to  erect  a 
new  courthouse  In  and  for  the  county  of 
Wood,  etc.,  and  that  "thereupon,  on  said  3d 
day  of  May,  A.  D.  1893,  said  Jacob  Stahl. 
Samuel  Knight,  and  James  Gibson,  as  such 
county  commissioners  as  aforesaid,  did  un- 
lawfully, willfully,  knowingly,  and  corruptly 
make  and  enter  into  a  certain  contract  with 
a  partnership  then  and  there  doing  busineaa 
under  the  firm  name  and  style  of  Yost  & 
Packard,  whereby  they  employed  the  said 
YoBt  &  Packard  to  make  plans  and  spectflca- 
tlons  for,  and  supervise  the  erection  of,  said 
new  courthouse,"  etc  Nowhere  in  the  in- 
strument is  there  any  allegation  that  the  of* 
fense  was  committed  in  the  county  of  Wood. 
Indeed,  every  allegatlcm  of  the  indictment 
might  be  fully  proven  as  stated,  had  the  en- 
tire transaction  occurred  outside  the  limits 
of  the  county,  and,  for  that  matter,  the  state. 
It  is  elementary,  we  suppose,  that  an  Indict- 
ment, in  order  to  be  sufficient,  must  aver 
with  reasonable  certainty  all  the  material 
facts  necessary  to  a  conviction.  Nothing  is 
to  lie  left  to  intendment  or  inference  which 
it  is  necessary  to  prove  in  order  to  make 
out  the  crime.  State  ▼.  PhUbrick.  31  Me. 
401;  U.  S.  y.  Hess.  124  U.  8.  483,  8  Sup.  Gt. 
571;  10  Am.  &  Eng.  Bnc.  Law,  p.  566,  and  au- 
thorities cited.  Venue  is  one  of  the  essen- 
tials of  an  indictment,  for  a  number  of  rea- 
sons. One  is  that  it  mnst  appear  that  the 
court  to  which  the  indictment  is  presented 
has  jurisdiction  of  the  offense.  Another,  that 
the  defendant  may  be  informed  of  the  cbarg^e 
in  this  respect,  so  that  he  may  be  prepared 
to  meet  it.  A  third  is  that  the  judgment 
may  be  pleaded  in  bar  to  any  second  indict- 
ment for  the  same  offense.  State  v.  Cotton. 
4  Fost  (N.  H.)  143;  Bish.  Cr.  Proc.  p.  255. 
And  that  the  prosecution  must  be  had  in  the 
county  where  the  unlawful  act  was  commit- 
ted, was  held  by  this  court  in  the  recent  case 
of  State  V.  Knight,  43  N.  E.  281.  It  is  in- 
sisted by  counsel  for  the  state  that  yeoue 
sufficiently  appears,  and  that,  whether  it 
does  otherwise  or  not,  it  must  be  inferred 
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that  the  crimliial  acta  were  committed  In  the 
county  of  Wood  because  It  Is  charged  that 
the  defendants  made  the  contract  as  county 
commissionen,  and  the  only  poasible  place 
where  such  a  contract  could  be  made  was 
within  the  county  of  Wood.  If  It  were  con- 
ceded that  the  commissioners  could  not  legal- 
ly make  such  a  contract  outside  the  limits  of 
Wood  county,  yet  It  would  not  follow  as  a 
legal  conclusion  tliat  the  transaction  did  not 
occur  outside  the  county,  for  manifestly  the 
acts  were  such  as  it  was  possible  to  commit 
without  the  county.  Especially  does  it  not 
follow  in  view  of  the  character  of  the  prose- 
cution. As  pithily  observed  1^  counsel  for 
plaintiff  in  error:  "They  cannot  be  presumed 
to  have  followed  the  law,  as  they  are  ex- 
pressly  accused  of  violating  it.  To  Infer  that 
they  acted  lawfully  in  this  respect,  in  order 
to  support  a  charge  that  they  acted  unlaw- 
fully In  another  respect,  would  be  a  strange 
application  of  legal  presumptions."  But,  be 
this  as  it  may,  the  <dalm  cannot  be  main- 
tained; for,  as  already  stated,  the  indictment 
must  be  explicit,  and  leave  nothing  to  mere 
Inference.  10  Am.  &  £ng.  Enc.  Law,  p.  567; 
Phipps  V.  State.  22  Md.  380;  State  v.  Seay, 
3  Stew.  (Ala.)  123;  Smith  v.  State,  21  Neb. 
C62;   U.  S.  V.  Morrissey,  32  Fed.  147. 

It  is  farther  argued  Uiat,  even  though  the 
Indictment  might  not  be  good  at  common 
law,  yet  it  Is  saved  by  section  7215,  Kev.  St 
called  the  "Statute  of  Jeofails."  The  claus- 
es of  that  section  which  bear  relation  to  this 
question  are  these:  "No  Indictment  shall  be 
deemed  invaUd  •  •  •  for  want  of  an  al- 
legation of  the  time  or  place  of  any  material 
fact,  when  the  time  and  place  have  been 
once  stated  in  the  Indictment;  •  •  •  nor 
for  want  of  averment  of  any  matter  not  nec- 
essary to  be  proved;  nor  for  any  other  de- 
fect which  does  not  tend  to  the  prejudice  of 
the  substantial  rights  of  the  defendant  upon 
the  merits."  The  proposition  is  not  tenable. 
If  allegation  of  place  of  the  offense  had  "once 
been  stated  in  the  indictment,"  then,  by 
proper  incorporation  of  "then  and  there"  at 
other  places  where  allegation  of  place  is 
wanting,  the  requirement  of  certainty  mijrht 
have  been  assumed,  but  we  have  found  that 
the  instrument  is  barren  of  any  allegation  of 
place.  Nor  can  it  be  said  that  the  place  of 
the  offense,  L  e.  the  county,  was  not  neces- 
sary to  be  proven;  for  bow  could  a  convic- 
tion be  sustained  without  it?  Neither  can  it 
be  said  that  the  question  of  place  did  not  af- 
fect the  substantial  rights  of  the  defendants; 
for  how,  if  not  alleged,  could  they  InteUigent- 
ly  prepare  their  defense,  or  how  could  the 
record  serve  the  defendants  as  a  bar  to  a 
second  prosecution  for  the  same  offense?  In 
general  terms,  it  may  be  said,  as  to  this 
defect,  that  the  Indictment  fails  to  aver 
all  the  material  facts  necessary  to  a  convic- 
tion. Lamberton  v.  State,  11  Ohio,  282.  And 
such  failure  is  fatal,  as  well  since  the  statute 
.as  at  common  law.  Ellars  v.  State,  25  Ohio 
:  t.  385.     The  demurrer  to  the  indictment 


should  have  been  sustained.    It  was  error  to 
overrule  it 

2.  Evidence:  Against  objection  and  excep- 
tion by  defendants,  the  state  was  permitted 
to  introduce  testimony  tending  to  show  that 
on  the  9th  day  of  April,  1893,  at  Akron,  In 
Summit  county,  the  defendants  Knight  and 
Oibaon  proposed  to  one  Weary,  an  architect, 
to  let  the  architect's  work  on  the  proposed 
courthouse  to  him,  for  a  money  considera- 
tion to  be  paid  by  him  to  the  defendants.  If 
made  out,  this  was  a  violation  of  section  6800, 
Rev.  St,  which  makes  it  an  offense  for  an 
officer  to  solicit  a  bribe.  In  other  words,  it 
was  an  attempt  to  prove  a  distinct  offense, 
committed  at  another  time.  In  no  way  con- 
nected with  the  charge  In  the  indictment. 
This  charge,  the  trial  court  assumed,  was 
naturally  separable  into  two  phases  respect- 
ing the  motive  inducing  the  conduct  of  the 
commissioners  In  making  the  contract  with 
Yost  &  Packard.  One  involved  the  element 
of  corruption  from  a  hope  or  expectation  of 
personal  gain;  the  other,  the  element  of  cul- 
pable, narrow-headed  stubbornness.  The 
first  was  practically  eliminated  by  the  charge, 
as  will  be  shown  more  fully  further  on,  and 
as  to  the  other  the  court  charged  the  Jury  as 
follows:  "If  a  law  which  charges  a  duty  up- 
on a  public  officer  Is  disobeyed  and  violated 
by  him  from  passion  or  prejudice,  or  from  a 
q;)lrit  of  willful,  improper  opposition,  that  is 
Just  as  corrupt  as  If  he  had,  in  violation  of 
existing  law,  acted  from  a  money  considera- 
tion." The  contention  of  the  state  Is  that  the 
testimony  was  relevant  to  the  latter  theory; 
that  It  tended  to  make  manifest  the  motive 
of  the  commissioners  In  dealing  with  Yost  & 
Packard,— to  illustrate  and  give  color  to  their 
acts:  while  the  claim  of  the  plaintiffs  In 
error  is  that  it  was  not  comi>etent  as  applied 
to  either  phase  of  the  case.  It  is  fundamen- 
tal, as  a  general  proposition,  that  proof  of  one 
offense  is  not  competent  in  order  to  prove 
that  the  party  comniltted  another  distinct, 
unrelated  offense.  Such  facts  are  r^arded 
as  collateral.  A  reason  for  the  rule  excluding 
testimony  of  collateral  facts  is  given  by  Prof. 
Greenleaf  (volume  1,  {  52):  "That  such  evi- 
dence tends  to  draw  away  the  minds  of  the 
Jurors  from  the  point  in  issue;  and  to  ex- 
cite prejudice  and  mislead  them;  and,  more- 
over, the  adverse  party,  having  had  no  no- 
tice of  such  a  course  of  evidence,  is  not  pre- 
pared to  rebut  it"  And  yet  there  are  cases 
where  such  evidence  is  admissible,  although 
It  may  tend  to  prove  the  commission  of  anoth- 
er crime,  being  In  the  nature  of  exceptions 
to  the  general  rula  One  frequently  met  with 
in  practice  is  that  of  admitting  such  testi- 
mony where  proof  of  scienter  is  necessary, 
as  in  the  case  of  passing  other  counterfeit 
money  in  order  to  show  that  the  party  knew 
the  money,  the  subject  of  the  crime,  was 
counterfeit.  Another  instance  is  where  the 
occurrence  charged  and  the  one  sought  to  be 
proven  were  parts  of  a  single  crime,  connect- 
ed by  unity  of  plot  and  design,  and  thus.  In 
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effect,  one  transaction.  So,  too,  snch  testi- 
mony is  sometimes  admitted  in  order  to  sho'w 
a  motlre  in  the  mind  of  the  accused,  indu- 
cing' the  crime  charged,  as,  In  case  of  murder 
by  a  husband  of  his  wife,  proof  of  adultery 
with  a  paramour  is  admissible  in  order  to 
show  motive  prompting  the  guilty  party  to 
get  rid  of  the  victim,  although  in  such  case 
it  would  hardly  be  claimed  that  evidence  of 
the  liiUing  of  a  former  wife  could  be  admit- 
ted to  show  a  tendency  on  the  part  of  the  ac- 
cused to  kill  his  wives.  Qther  exceptions  are 
recognized,  but  It  Is  not  necessary  to  pursue 
the  inquiry  further  in  that  direction  here. 
The  subject  is  discussed  more  or  less  In  the 
following  text-books  and  cases:  Barton  v. 
State.  18  Ohio,  221;  Farrer  v.  State,  2  Ohio 
St.  54;  Brown  v.  State,  26  Ohio  St.  176;  C!oble 
V.  State,  81  Ohio  St.  100;  Com.  v.  Tuckermen, 
10  Gray,  173;  State  v.  Lapage,  57  N.  IL  245; 
People  V.  Sharp,  107  N.  Y.  427,  14  N.  B.  310; 
Whart.  Or.  Ev.  par.  45,  and  notes;  Om.  v. 
Campbell,  7  Allen,  541.  One  thing  is  appar- 
ent In  the  case  before  us.  The  testimony 
was,  on  its  face,  open  to  the  objection  that  Its 
admisigion  would  violate  the  well-established 
sanction  of  the  law  already  adverted  to. 
Therefore  It  was  Incompetent,  unless  It 
should  be  brought  clearly  within  one  of  the 
recognized  exceptions.  It  Is  difficult  to  see 
how  the  conversation  with  the  witness 
Weary,  as  bearing  upon  the  case  on  trial, 
tended  to  show  more  than  a  desire  to  be 
bribed.  Equally  difficult  Is  It  to  perceive 
why  evidence  of  any  other  like  dishonest  act 
would  not  have  the  same  effect,  and  would 
not  have  been  equally  competent.  The  nat- 
ural Inference  drawn  by  the  Jury  would  be 
that  these  persons,  being  shown  to  be  of  evil 
mind,  probably  committed  the  offense  char- 
ged, and  this  would  be  clearly  Inadmissible. 
How,  in  reason,  could  the  testimony  be  said 
to  bear  upon  their  knowledge  that  their  acts 
In  entering  Into  the  contract  with  Yost  & 
Packard  were  unlawful?  Or  would  the  temp- 
tation to  accept  a  bribe  be  stronger  when  pre- 
sented In  the  making  of  a  contract  which  the 
parties  knew  they  had  not  authority  to  make 
than  It  would  be  when  connected  with  a  con- 
tract otherwise  lawful?  And  how,  we  in- 
quire, unless  this  were  so,  could  the  testi- 
mony serve  to  Illustrate,  or  give  color  to,  the 
charge  of  passion,  prejudice,  or  a  spirit  of 
willful  opposition,  since  It  tended  to  disclose 
a  state  of  mind  apparently  In  no  way  relat- 
ed to  this  condition  and  purpose?  At  best, 
the  relevancy  of  this  testimony  is  matter  of 
very  serious  doubt.  In  such  an  aspect  of  the 
question  It  is  always  safer  to  exclude.  A 
majority  of  the  court  Is  satisfied  that  the 
testimony  did  not  fall  within  any  recognized 
exception  to  the  general  rule,  and  should  not 
have  been  admitted.  But,  if  there  should  re- 
main doubt  as  to  the  claim  of  error  In  ad- 
mitting the  testimony  for  some  purpose,  there 


seems  no  room  to  doubt  that  it  was  left  to  the 
Jury  In  a  way  to  be  used  for  an  improper  pur- 
pose. Both  counsel  for  the  state,  and  the 
court,  Informed  the  Jury  that  there  was  no 
claim  that  Yost  &  Pacliard  were  In  any  way 
guilty  of  wrongdoing;  the  language  of  tbe 
court  on  that  point  being,  "It  has  already 
been  stated  in  the  trial,  by  counsel  for  tbe 
prosecution,  and  very  property  under  the  evi- 
dence submitted,  that  it  is  not  claimed  by  the 
state  that  the  contract  made  between  the  de- 
fendants and  Yost  &  Packard  was  corrupt," 
etc.  Logically,  this  left  the  transaction  with 
Weary  to  bear  alone  upon  the  other  phase  of 
the  case.  But  this  the  Jury  might  not,  and 
probably  would  not,  understand.  It  was 
therefore  the  duty  of  the  court,  having  ad- 
mitted the  testimony  for  the  purpose^  as 
argued,  "of  showing  mottve  in  their  own 
minds  for  desiring  the  seclusion  of  their  own 
number  rather  than  the  company  of  tbe 
building  committee,"  to  limit  it  to  that  con- 
sideration in  the  charge  to  the  Jury.  This 
was  not  done.  In  the  charge  this  language 
appears:  "In  case  you  find  the  defendants 
did  act  unlawfully  as  charged  in  the  indict- 
ment, then  whether  the  same  was  done  know- 
ingly, willfully,  and  corruptly,  the  Jury  most 
determine  from  all  the  evidence  and  drcum- 
stances  found  in  the  case;"  and  this  is  in  no 
way  qualified  in  other  parts  of  the  cbarge. 
This  left  it  to  the  Jury  to  make  use  of  the 
Weary  Incident  that  in  their  Judgment  was 
proper;  to  conjecture.  If  they  were  so  minded, 
that  the  defendants  had  made  a  corrupt  ar- 
rangement with  Yost  &  Packard  for  a  similar 
unlawful  reward;  and,  in  general,  to  treat  it 
as  tending  to  prove  tbe  commission  of  the 
offense  charged.  This  could  not  fail  to  be 
prejudicial  to  the  defendants.  Whether  or 
mot  this  omission,  bad  the  testimony  been 
competent  for  any  purijose,  would  be  error 
which  the  defendants  could  take  advantage 
of,  not  having  requested  a  charge  limiting 
the  effect  of  the  testimony,  Is  not  Important, 
as  a  Judgment  of  reversal  must  follow  in  ei- 
ther view. 

Against  objection  and  exception,  there  was 
admitted,  and  read  to  tbe  Jury,  a  protest,  dat- 
ed July  27,  1893,  signed  by  three  members  of 
the  building  committee,  and  entered  on  the 
auditor's  Journal,  declaring  the  action  of 
the  commissioners  illegal,  and  protesting 
against  It.  This  action  of  the  committee,  hav- 
ing occurred  long  after  the  alleged  offense  of 
the  commissioners,  could  have  had  no  proper 
bearing  upon  the  question  of  their  guUt  or  in- 
nocence; and  Its  admission,  though  probably 
not  of  much  consequence  as  evidence,  was 
clearly  erroneous.  For  the  foregoing  errors 
the  Judgments  below  will  be  reversed,  and 
the  cause  remanded  to  the  court  of  common 
pleas,  with  direction  to  sustain  the  demurrer 
to  the  indictment,  and  for  further  proceed- 
ings according  to  law.    Beversed. 
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STARK  T.  SIMMONS. 

(Supreme  Court  of  Ohio.     April  28,  1896.) 

HsoBANiCB'  LiBHS— Liability  or  Ownbb. 

1.  The  liability  of  the  owner  of  a  bnilding 
to  a  contractor  for  labor  to  be  performed  there- 
on is  pro  tanto  compensated  and  discharged  by 
a  valid  claim  against  such  contractor,  the  daim 
being  due  to  such  owner  when  the  contract  for 
labor  is  entered  into. 

2.  In  the  absence  of  fraud  and  collusion, 
the  owner  may  insist  upon  such  compeusation 
against  a  snblienor. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Cujahoga  county. 

Action  by  W.  J.  Simmons  against  E.  D. 
Stark  In  the  common  pleas.  There  was  a 
Judgment  for  plaintiff,  which  was  affirmed 
on  appeal  by  the  circuit  court,  and  defend- 
ant brings  error.    Reversed. 

The  first  cause  of  at^tion  stated  in  the  peti- 
tion was  as  follows:  "Plaintiff  says  that 
between  the  19th  day  of  April  and  the  29th 
day  of  April,  1893,  he  performed  four  days' 
manual  work  and  labor  as  painter  for  one 
W.  C.  Mullen,  a  painter  contractor,  which 
was  applied  towards  the  repair  of  a  certain 
building  belonging  to  and  owned  by  the  de- 
fendant, E.  D.  Staik,  under  and  by  virtue  of 
a  contract  between  the  said  W.  0.  Mullen 
and  the  said  E.  D.  Stark  at  the  agreed  price 
of  $3.00  a  day;  that  no  part  of  the  same  has 
been  p&id,  and  there  is  now  due  and  owing 
him  for  the  same  from  said  Mullen  the  sum 
oC  twelve  dollars;  that  afterwards,  to  wit, 
on  the  23d  day  of  May.  1893,  this  plaintiff 
filed  with  said  defendant,  under  the  statute 
for  obtaining  a  mechanic's  Hen  by  material 
men  and  laborers,  a  true  and  Itemized  ac- 
count of  said  work  and  labor  done,  which 
same  was  not  disputed  by  said  Mullen  with- 
in ten  days  thereafter.  Plaintiff  says  that, 
at  the  time  of  filing  said  account  with  said 
owner,  there  was  due  and  owing  from  said 
Stark  to  said  MuUen  on  said  contract,  so  ex- 
isting between  them,  a  sum  of  money  amply 
sufficient  to  satisfy  the  claim  of  this  plain- 
tiff, and  that,  by  reason  of  the  premises, 
there  is  now  due  and  owing  this  plaintiff 
from  said  defendant  the  sum  of  twelve  dol- 
lars, no  part  of  which  has  been  paid."  Other 
causes  of  action  were  founded  on-  liens  of 
the  same  character  taken  by  others  on  em- 
ployment by  Mullen,  and  by  them  assigned 
to  Simmons.  The  sum  of  the  alleged  liens 
was  $53.  The  first  defense  Interposed  by 
the  defendant  was  as  follows:  "He  denies 
that  he  ever  directly  or  Indirectly  employ- 
ed the  plaintiff,  or  had  any  contract  relation, 
express  or  implied,  with  him,  or  any  one 
of  the  several  persons  named  In  the  petition 
as  assignors  to  blm  of  claims  for  work,  or 
that  he  is  In  any  manner  Indebted  or  liable 
to  him  or  them  for  wages  or  anything  else. 
Further  answering,  he  says,  some  days  prior 
to  April  19. 1893,  this  defendant  became  the 
owner  of  a  valid  claim  against  Mullen  for 
the  sum  of  $82  then  past  due;  and,  for  the 
purpose  and  with  the  Intent  of  getting  pay- 


ment and  satisfaction  of  that  amount,  he 
engaged  Mullen  to  paint  his  building,  at  the 
agreed  price  of  $80.00.  Defendant  had  no 
knowledge  or  information  that  MuUen,  being 
himself  a  working  painter,  would  emidoy 
any  other  person  to  work  on  the  Job.  After 
the  work  was  done,  Mullen  was  not  satisfied 
with  the  set-off,  and  refused  to  accept  a 
satisfaction  of  the  $82  claim  against  himself 
in  payment  of  the  $80  claim,  though  admit- 
ting the  validity  of  the  account  and  his  ob- 
ligation to  pay,  and  thereupon  set  on  foot 
schemes  to  avoid  the  set-off."  A  demurrer 
to  this  defense  was  sustained,  and  a  Judg- 
ment rendered  In  fftvor  of  the  plaintiff, 
which  was  affirmed  by  the  circuit  court  A 
reversal  of  both  Judgments  Is  sought,  upon 
the  ground  that  there  was  error  in  sustain- 
ing the  demurrer. 

E.  D.  Stark,  for  plaintiff  In  error.  E.  J. 
Thobaber,  for  defendant  in  error. 

SHAUCK,  J.  (after  stating  the  facts).  It 
Is  Insisted  that  the  ruling  below  is  Justified 
by  Bullock  v.  Horn  44  Ohio  St  420,  7  N.  E. 
737.  It  was  there  decided  that  where  a 
mechanic,  under  the  employment  of  a  con- 
tractor, and  with  the  knowledge  of  the  own- 
er, has  performed  labor  upon  the  construc- 
tion of  a  building,  and,  the  account  not  being 
paid,  takes  the  necessary  steps  to  fix  the  lia- 
bility of  the  owner,  and  obtain  a  Hen  upon 
the  premises,  the  owner  cannot  defeat  the 
claim  of  such  mechanic  by  setting  off  against 
it  a  claim  against  the  contractor,  such  claim 
not  growing  out  of  the  contract,  and  being 
acquired  by  the  owner  after  the  labor  was 
performed.  In  that  case  the  owner  attempt- 
ed to  make  the  subsequently  acquired  set-off 
available  against  the  demand  of  the  mechan- 
ic to  defeat  his  right  to  resort  to  an  Indebt- 
edness of  the  owner  to  the  contractor  which 
existed  when  the  mechanic  performed  his 
labor.  The  opinion  approves  the  view  ex- 
pressed In  Phillips  on  Mechanics'  Liens  that 
the  purpose  of  laws  of  this  character  is  "to 
take  from  the  owner  money  actually  owing 
by  him  upon  his  contract  and  apply  It  In  the 
payment  for  the  labor  and  material  whlck 
the  workmen  and  material  men  have  con- 
tributed towards  the  performance  of  the 
same  contract."  Here,  however,  the  conten- 
tion of  the  plaintiff  in  error  Is  that,  upon  the 
facts  alleged  in  the  pleadings,  he  was  not  at 
any  time  Indebted  to  the  contractor,  and 
there  was  therefore  no  money  which,  within 
the  purpose  of  the  statute,  could  be  applied 
to  the  discharge  of  the  claims  of  those  who 
had  performed  labor  upon  employment  by 
the  contractor.  It  does  not  seem  to  be  doubt- 
ed that,  tf  the  case  were  not  affected  by  the 
statute  relating  to  such  Hens,  the  plaintiff 
in  error  would  be  entitled  to  Insist  that  his 
demand  against  the  contractor,  which  was 
due  when  the  contract  was  entered  Into, 
should  compensate  the  demand  against  him 
founded  upon  the  contract  Of  the  provi- 
sions of  the  statute  in  force  when  this  ques- 
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tibn  arose,  section  3204  Is  appUcaUe.  Tbat 
section  provides,  In  substance,  tbat  U  the 
owner,  by  collusion  or  fraud,  pays  In  ad- 
vance of  the  payments  due  under  the  con- 
tract, thereby  diminishing  the  fund  availa- 
ble to  the  sublienor,  he  shall  be  liable  as  if 
such  collusive  or  fraudulent  payment  had 
not  been  made.  Tliis  section  appears  to  be 
exclusive  in  defining  the  circumstances  which 
will  give  to  the  sublienor  a  right  to  resort 
to  an  obligation  which,  as  between  the  own- 
er and  contractor,  had  been  discharged  when 
the  aublienor'B  right  accrued.  The  statute 
preserves  the  amount  of  the  indebtedness  of 
the  owner  to  the  contractor  as  a  fund  for 
the  satisfaction  of  the  claims  of  those  who 
take  liens  in  accordance  with  its  provisions; 
but  it  does  not,  for  the  purpose  of  creating 
a  fund  to  which  they  may  resort,  enlarge  the 
owner's  liability  to  the  contractor,  as  tt  may 
be  fixed  by  the  t^rms  of  the  contract  and  by 
the  rules  of  law  relating  to  the  subject 
Judgments  reversed,  and  demurrer  overruled. 


(54  Ohio  St  470) 

HIXSON  T.  BtTRSON  et  aL,  CJounty  Com'rs. 

(Supreme  Court  of  Ohio.     April  28,  1896.) 
Btatctbs— Unipokmitt  or  Opbratiok— HroHWATS 

— CONSTRDOTION  BI  CoUVTT  C0MMI8SIONKR8. 

1.  Under  section  26  of  article  2  of  the  con- 
stitntioi^  the  constitutionality  of  an  act  is  de- 
termined by  the  nature  of  Its  subject-matter,  its 
operation  and  effect,  and  not  alone  by  its  form. 

2.  The  act  of  May  16,  1894,  entitled  "An 
act  providing  for  the  construction,  improvement 
and  repair  of  public  higrhways"  (91  Ohio  Laws, 
p.  759),  is  unconstitntional,  in  this:  that  its 
subject-matter  is  general,  while  its  operation 
and  effect  are  local.  The  second  syllabus  of 
State  V.  Board  of  Com'rs  of  Franklin  Co.,  35 
Ohio.  St.  458,  is  overruled. 

3.  The  act  being  unconstitutional,  the  con- 
templated road  improvement  cannot  be  made 
lawful  by  a  vote  in  favor  thereof  by  the  people 
to  be  affected  thereby. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Athens  county. 

Action  by  Peter  Hlzsou  against  John  Bur- 
son  and  others,  commlsslonera  of  Athens 
county.  In  the  common  pleas.  There  was  a 
judgment  for  defendants,  which  was  affirm- 
ed by  the  circuit  court  on  appeal,,  and  plaln- 
tift  brings  error.     Reversed  and  remanded, 

The  action  was  commenced  in  the  court  of 
common  pleas  by  plaintiff  In  error,  who  Is 
a  taxpayer  of  said  county,  against  the  com- 
missioners of  Athens  county,  to  enjoin  them 
from  making  and  executing  a  contract  for 
the  sale  of  certain  road-improvement  bonds, 
and  from  levying  a  tax  to  pay  interest  on 
such  bonds,  under  an  act  of  the  general  as- 
sembly passed  May  16,  1894  (91  Ohio  Laws, 
p.  759).  The  first  and  second  sections  of 
the  act  are  as  follows: 

"Section  1.  Be  it  enacted  by  the  general  as- 
sembly of  the  state  of  Ohio.  That  the  coun- 
ty commissioners  of  any  county  which  by 
the  last  federal  censns  had,  or  which  at  any 
subsequent  federal  census  may  have  a  popu-* 


latlon  of  not  less  than  thirty-five  thousand 
one  hundred  and  ninety  (3S,19())  and  not 
to  exceed  thIrty-flTe  thousand  two  hnn- 
dred  (35,200),  when  they  become  satisfied 
that  the  public  interest  of  their  county  de- 
mands and  Justifies  special  action  for  the  im- 
provement of  the  roads  therein,  are  hereby 
authorized  and  empowered  to  construct  free 
turnpike  roads  over  the  principal  thorough- 
fares of  such  coimty,  beginning  at  and  lead- 
ing from  such  eligible  points  as  may  by 
them  be  deemed  proper,  and  running  by 
such  direct  and  eligible  route  as  they  may 
find  best  for  the  public  convenience,  and  ter- 
minate at  any  point  within  or  at  the  county 
line;  but  they  are  not  authorized  or  required 
to  construct  ahy  such  road  within  the  cor- 
porate limits  of  the  town  or  city  where  the 
county  seat  is  located,  when  according  to 
the  last  federal  census,  more  than  one  thou- 
sand {IfiOQ)  inhabitants  ate  eontalned  In 
such  corporate  limits. 

"Sec.  2.  Said  coimty  commissioners  are 
hereby  authorized  and  empowered  to  call  to 
their  assistance  a  competent  surveyor  or 
dvU  engineer,  or  both,  at  their  discretion, 
with  the  necessary  proper  assistance,  and  to 
lay  out,  survey  and  locate  such  turnpike 
road  or  roads  through  or  upon  any  Improved 
or  unimproved  lands  on  the  best  route  be- 
tween the  points  of  beginning  and  termina- 
tion, and  to  obtain  the  right  of  way  by 
giant,  or  take  propositions  for  the  purpose 
from  the  owners  of  land  over  which  the  road 
will  pass." 

The  act  required  the  question  of  construct- 
ing such  roads  to  be  submitted  to  a  vote  at 
any  general  or  special  election,  and  provides 
that,  if  a  majority  of  the  votes  be  against 
the  policy  of  constructing  such  roads,  the 
commissioners  elhall  not  assess  any  tax  for 
that  purpose,  but  that.  If  a  majority  be 
found  in  favor  of  such  construction,  the 
commissioners  may  proceed  to  levy  taxes, 
issue  bonds,  and  make  said  improvement  of 
roads.  By  the  sixth  section,  the  amount  of 
bonds  to  be  issued  is  limited  to  $300,000. 
The  vote  was  taken  at  the  general  election 
in  November,  1894,  a  separate  ballot  box  be- 
ing provided  for  tliat  purpose,  and  a  majori- 
ty of  the  votes  cast  upon  the  subject  of  pikes 
was  in  favor  of  the  construction  of  such  free 
turnpikes;  bat  the  votes  cast  in  favor  of 
such  tree  turnpikes  were  not  a  majority  of 
the  votes  cast  at  that  election  for  secretary 
of  state.  The  commissioners  regarded  a 
majority  of  the  votes  cast  upon  the  turnpike 
question  as  sufiQcient,  and  proceeded  to  ad- 
vertise for  bids  for  the  purchase  of  $100,000 
of  bonds  under  said  act  The  prosecuting 
attorney  having  refused,  upon  request  by  a 
taxpayer,  to  bring  an  action  to  mjoln  the 
sale  of  such  bonds,  this  action  was  brought 
by  such  taxpayer,  before  the  date  fixed  for 
the  sale  of  the  bonds,  and  a  temporary  in- 
junction was  allovred.  The  petition  sets  out 
the  number  of  votes  for  and  against  such 
free  turnpikes,  and  the  number  of  votes  cast 
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at  that  election  In  said  county  for  secretary 
of  state,  and  claims  that,  as  the  votes,  cast 
In  favor  of  such  pikes  was  less  than  a  ma- 
jority of  all  the  votes  cast  at  that  election 
for  secretary  of  state,  the  proposition  for 
such  free  turnpikes  was  not  carried,  and 
also  claims  that  the  act  is  not  constitutional. 
The  defendants  below,  also  defendants  in  er- 
ror here,  demurred  to  the  petition;  and  the 
demurrer  was  sustained;  and,  plaintiff  not 
desiring  to  further  plead,  the  action  was  dis- 
missed by  the  court,  and  judgment  rendered 
against  the  plaintiff  for  costs.  Upon  petition 
In  error,  the  circuit  court  affirmed  the  judg- 
ment of  the  common  pleas.  Thereupon  a 
petition  in  error  was  filed  In  this  court,  seek- 
ing to  reverse  the  judgments  of  both  conrts 
below. 

L.  M.  Jewitt  and  A.  M.  Lewis,  for  plaintiff 
In  error.  Wood  &  Wood,  Grosvenor,  Jones 
&  Worstell,  and  Sleeper,  Sayre  &  Davis,  for 
defendants  In  error. 

BURKET,  J.  (after  stating  the  facta).  The 
plaintiff  in  error,  also  plaintiff  below,  urges 
that  the  proposition  for  free  turnpikes  was 
not  carried  at  the  general  election  In  Novem- 
ber, 1884,  for  the  reason  that,  while  the 
votes  In  favor  of  the  proposition  exceeded 
those  against  it,  the  votes  in  favor  of  it 
were  less  than  a  majority  of  the  votes  cast 
for  secretary  of  state  at  that  election.  The 
usual  rule  in  such  cases  is  that  a  majority 
of  all  the  electors  voting  at  such  general 
election  for  state,  county,  or  township  offi- 
cers. Is  required  to  carry  the  proposition. 
But  the  act  in  question  seems,  with  sufficient 
deameee,  to  require  only  a  majority  of  the 
votes  cast  upon  the  subject  of  free  turn- 
pikes to  carry  it;  and,  as  such  majority  was 
had  In  this  case,  the  commissioners  were 
authorized  to  proceed  under  the  act,  unless 
the  act  itself  should  be  found  to  be  uucon- 
stitutionaL 

It  is  urged  that  the  act  in  question  ie  in 
conflict  with  section  26  of  article  2  of  the 
constitution,  which  provides  that  "all  laws 
of  a  general  nature  shaU  have  a  uniform  op- 
eration throughout  the  state."  That  the  act 
Is  local,  and  has  no  operation  outside  of  Ath- 
ens county,  is  beyond  question.  WhUe  it  is, 
in  form,  general,  it  is  In  Its  operation  local, 
and  might  Just  as  well  have  named  Athens 
county  by  name,  as  to  have  designated  it  by 
Its  population  at  the  last  federal  census  of 
not  less  than  35,100,  and  not  more  than  35,- 
200.  Fields  v.  Commissioners,  36  Ohio  St 
481.  The  constitutionality  of  an  act,  under 
said  section  26,  is  determined  by  the  nature 
of  Its  subject-matter,  its  ojwration  and  effect, 
and  not  by  its  form  only.  In  form  an  act 
may  be  general,  while  In  its  operation  and 
effect  it  is  local.  KeUey  v.  State,  6  Ohio  St 
269;  State  v.  Judges  of  Common  Pleas  Ct, 
21  Ohio  St  1.  The  legislative  power  of  the 
state  is  vested  In  the  general  assembly,  with- 
out limitation,  by  section  1  of  article  2  of 
the  constitution,  and  the  limitations  upon 


that  power  ate  found  In  other  sections  of 
the  same  Instrument  By  that  section  full 
power  Is  granted  to  pass  local  and  special 
laws,  and  that  power  exists  in  all  cases,  un- 
less limited  by  some  other  part  of  the  consti- 
tution. By  section  28  of  the  same  article, 
the  power  to  legislate  by  local  or  special  laws, 
as  to  correcting  errors,  omissions,  and  de- 
fects in  instruments  and  proceedings,  is  tak- 
en away.  By  section  2  of  article  12,  the  pow- 
er to  pass  special  laws  as  to  the  taxation  of 
property  Is  taken  away.  By  section  1  of 
article  13,  the  power  to  pass  special  laws 
conferring  corporate  power  Is  taken  away. 
By  section  2  of  the  same  article,  the  power 
to  form  corporations  by  local  or  special  laws 
Is  taken  away.  And  by  section  6  of  the 
same  article  the  power  to  organize  cities  and 
villages  by  local  or  special  laws  is  taken 
away.  The  legislation  as  to  these  named 
subjects  Is  required  to  be  by  general  laws; 
and  then  the  power  of  local  and  special  leg- 
islation Is  further  limited  by  this  broad  and 
comprehensive  provision  in  section  26  of  ar- 
ticle 2,  requiring  all  laws  of  a  general  nature 
to  have  a  imiform  operation  throughout  the 
state. 

The  case  of  KeUey  v.  State,  6  Ohio  St 
269,  does  not  hold,  as  is  urged,  that  no  gen- 
eral rule  as  to  the  scope  and  force  of  this 
section  can  be  laid  down  by  this  court  On 
the  contrary,  the  court  in  that  case  does  lay 
down  a  rule  as  to  the  construction  of  this 
section,  but  says  that  it  does  not  undertake 
to  discriminate  nicely,  or  define  with  preci- 
sion. The  court,  through  Scott,  J.,  says:  "We 
have,  then,  in  the  constitution,  first  a  gen- 
eral, unqualified,  positive  prohibition  or  lim- 
itation of  legislative  power,  forbidding  the 
giving  of  a  partial  operation  to  any  law 
of  a  general  nature,  or,  In  Its  affirmative 
terms,  requiring  that  a  imiform  operation 
throughout  the  state  shall  be  given  to  all 
laws  of  a  general  nature.  Without  under- 
taking to  discriminate  nicely,  or  define  with 
precision,  it  may  be  said  that  the  character 
of  a  law,  as  general  or  local,  depends  on  the 
character  of  Its  subject-matter.  If  that  be 
of  a  general  nature,  existing  throughout  the 
state,  in  every  county,— a  subject-matter  In 
which  all  the  citizens  have  a  common  Inter- 
est,— •  •  •  then  the  laws  which  relate  to 
and  regulate  It  are  laws  of  a  general  nature, 
and,  by  virtue  of  the  prohibition  referred 
to,  must  have  a  uniform  operation  throughout 
the  state."  Time  and  changed  conditions 
may  make  It  necessary  to  enlarge  and  extend 
the  construction  of  the  scope  of  section  26  of 
the  second  article  of  the  constitution;  but  It 
Is  certainly  safe  to  say  now  that  every  sub- 
ject of  legislation  Is  either  of  a  general  na- 
ture, on  the  one  hand,  or  local  or  special,  on 
the  other.  It  cannot  be  In  its  nature  both 
general  and  special,  because  the  two  are  In- 
consistent If  It  is  of  a  general  nature,  the 
constitution  requires  that  all  laws— not  some 
laws— on  that  subject  shall  have  a  uniform 
operation  throughout  the  state.     But  how  are 
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we  to  determine  whether  a  given  subject  Is 
of  a  general  nature?  One  way  Is  this:  If  the 
iiubject  docs  or  may  exist  In,  and  affect  the 
people  of,  every  county  In  the  state.  It  Is  of 
a  general  nature.  On  the  contrary.  If  the 
subject  cannot  exist  In,  or  affect  the  people 
of,  every  county.  It  Is  local  or  special.  A 
subject-matter  of  such  general  nature  can  be 
regulated  and  legislated  upon  by  general  laws 
having  a  uniform  operation  throughout  the 
state;  and  a  subject-matter  which  cannot  ex- 
ist In,  or  affect  the  people  of,  every  county, 
cannot  be  regulated  by  general  biws  having 
«  uniform  operation  throughout  the  state,  be- 
cause a  law  cannot  operate  where  there  can 
'be  no  subject-matter  to  be  operated  upon. 
So  that  practically  this  section  of  the  con- 
stitution means  that  the  legislation  on  a 
subject  to  which,  In  its  nature,  laws  having 
a  uniform  operation  throughout  the  state  can 
be  made  applicable,  must  be  by  statutes  hav- 
ing such  uniform  operation,  and  cannot  be 
by  local  or  special  acts.  The  subject  of  the 
statute  being  of  a  general  nature,  all  laws, 
without  exception,  as  to  such  subject,  must 
have  a  uniform  operation.  The  constitution 
makes  no  exception,  and  the  courts  can  make 
none.  The  evident  intention  was  to  restrict 
local  and  special  legislation  to  such  subjects 
as  are.  In  their  nature,  not  general,  so  as  to 
compel,  as  near  as  possible,  uniformity  of 
laws  throughout  the  state.  Another  object 
of  this  restriction  was  to  Induce  each  mem- 
ber of  the  general  assembly  to  employ  his 
time,  knowledge,  and  skill  in  passing  good 
laws  for  the  whole  people  of  the  state,  and  to 
prevent  the  exchange  of  courtesies  with  his 
fellow  members  (or  the  passage  of  local 
or  special  laws  for  the  benetit  of  a  favored 
few.  With  legislation  thus  limited  to  gen- 
eral laws,  It  was  thought  that  one  ses&lon  of 
the  general  assembly  in  two  years  would  be 
ample,  and  therefore  provision  was  made  for 
only  biennial  sessions.  There  were  many  oth- 
er considerations  for  thus  providing  for  gen- 
eral legislation,  some  of  which  have  been 
pointed  out  by  this  court  In  the  following 
cases:  Lehman  v.  McBride,  15  Ohio  St  591; 
McOiU  V.  State,  34  Ohio  St  228;  State  v.  EI- 
let  47  Ohio  St  90,  23  N.  B.  931;  Cass  v.  Dil- 
lon, 2  Ohio  St  617;  State  v.  Nelson,  62  Ohio 
St  88,  39  N.  B.  22;  Ex  parte  Falk,  42  Ohio 
St  638;  State  v.  Bargus,  53  Ohio  St  94,  41 
N.  B.  245.  The  case  of  City  of  Kenton  v. 
State,  62  Ohio  St  69,  38  N.  B.  885,  and  other 
like  cases,  throw  but  little  light  upon  the 
question  here  involved,  for  the  reason  that  in 
those  cases  the  additional  doctrine  of  classl- 
flcatlon  of  cities  and  villages  is  Involved,— a 
doctrine  which  has  nearly  wiped  out  the  lim- 
itation as  to  general  laws  In  section  6  of  arti- 
cle 13  of  the  constitution,  and  which  should 
Itself  be  ovemiled,  so  as  to  enable  ns  to  get 
back  to  the  wholesome  provisions  of  that  sec- 
tion. But  the  doctrine  of  classification  of 
cities  and  villages,  as  heretofore  upheld,  has 
been  applied  only  to  their  organization,  and 
ha*  not  been,  and  cannot  be,  applied  to  auU 


Jects  In  such  cities  which  are  of  a  general 
nature,  and  require  laws  of  a  uniform  opera- 
tion throughout  the  state.  City  of  Cincinnati 
V.  Stelnkamp,  54  Ohio  St  284.  43  N.  E.  490. 
The  attempted  limitation  of  the  scope  of  sec- 
tion 26  of  article  2,  in  some  of  the  cases  cit- 
ed, is  too  narrow.  Notably  Is  this  true  of 
the  cases  of  McGIlI  v.  State  and  Cass  v.  Dil- 
lon, supra. 

Is  the  subject  of  roads  and  highways,  un- 
der that  section  of  the  constitution,  of  a  lo- 
cal or  general  nature?    That  the  subject  of 
roads  and  highways  Is  capable  of  being  leg- 
islated upon  by  general  laws  having  a  uni- 
form operation  tlu-ougbout  the  state.  Is  con- 
clusively shown  by  the  fact  that  such  laws 
were  passed  at  the  second  session  of  the  gen- 
eral assembly  after  the  adoption  of  the  con- 
stitution, and  remain  In  force,  in  substantial- 
ly the  same  form,  to  this  day,  and  no  local 
or  special  act  on  the  subject  of  roads  was 
passed  for  many  years  thereafter.     The  sub- 
ject of  roads  is  of  so  general  a  nature  that, 
by  section  19  of  the  bill  of  rights,  it  Is  placed 
alongside  of  "a  time  of  war,  and  other  public 
exigencies":   and  it  is  provided  that  private 
property  may  be  taken  for  the  purpose  of 
making  and   repairing  roads,   without   first 
m-aking  compensation  therefor,  while,  in  all 
other  oases  of  taking  private  property  for 
public  use,  it  must  be  first  paid  for  in  money, 
or  secured  by  a  deposit  of  money.     In  taking 
private  property  for  the  making  and  repair- 
ing of  roods,  the  officers  invoke  the  power 
Dif  eminent  domain,  one  of  the  highest  attri- 
butes of  sovereignty,-^  power  which  cannot 
be  invoked  for  a  private,  but  only  for  a  pub- 
lic, use.     lloads  and  highways  are  laid  out, 
surveyed,  located,  constructal,  and  kept  in 
repair,  at  the  expense  of  the  public,  and 
for   the  free  use  of  the  public.     Without 
them    all   public   business    would   be  crip- 
pled,'trade  and  commerce  would  be  mined, 
and  it  would  be  impracticable  to  reach  our 
chuKhes  and  public  schools.     In  the  case  of 
Leldy  V.  Grove,  9  Ohio  Olr.  Ot  R.  272,  the 
subject  of  roads  was  hdd  to  be  of  a  general 
nature,   requiring  legislation  having  a  nni- 
form  operation  throughout  the  state;    and 
that  case  was  affirmed  by  this  court  In  the 
case  of  Leldy  v.  Orove  (erroneously  printed 
Green)  53  Ohio  St  662,  44  N.    E.  1141. 

There  Is  another  consideration.  To  bold 
the  subject  of  roads  to  be  of  a  general  na- 
ture, requiring  laws  ot  uniform  operation 
throughout  the  state,  would  make  It  the  bi- 
terest  of  all  to  Mcore  the  passage  of  the 
best  possible  system  of  general  road  laws. 
Such  laws  could  be  amended  from  time  to 
time  as  experience  might  suggest,  and  but 
little  time  need  be  taken  to  consider  and 
pass  such  amendments.  But  regarding  the 
subject  of  roads  as  of  a  local  nature,  each 
locality  wonld  be  interested  in  some  local 
scheme  of  road  lawB.  to  the  exclusion  of  the 
general  road  laws  of  the  state.  Under  such 
local  system,  each  micnber  of  the  general  a»- 
semblT',  Insteikl  of  bettering  tlie  general  road 
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laws  of  tbe  state,  would  find  more  iocentive 
to  secure  the  passage  ot  locaJ  acts  affecting 
his  immediate  .  coostituents  or  county,  or 
some  township  or  particular  road;  and  a 
member,  having  succeeded  in  obtaining  all 
the  local  toad  laws  required  by  his  section, 
would  feel  but  little  interest  in  secnilng  road 
legislation  for  other  parts  of  the  state,  un- 
less thereby  he  could  get  a  return  of  fSTors 
for  some  other  local  measure  In  which  he 
might  talne  a  special  inte^st  But  general 
legislation  would  Indnce  ea<^  member  to  be 
vigilant  in  the  service  of  the  whole  people, 
because  thereby  be  could  best  serve  his  own 
constituents. 

From  these  considerations,  it  is  clear  that 
the  subject  of  roads  is  of  a  general  nature, 
and  that  It  is  not  only  capable  of  being,  but 
ou^t  to  be,  legislated  upon  by  general. laws 
^vlng  a  uniform  operation  throughout  the 
state.  The  UmitationB  in  said  section  26  ex- 
clude local  and  special  legislation  as  to 
roads,  and  all  such  legislation  is  necessarily 
unconstitutional.  This  conclusion  has  been 
reached  after  mature  deliberation,  and  we 
might  say  with,  regret,  as  It  involves  the 
overruling  of  the  second  syllabus  of  tbe  case 
of  State  y.  Board  of  Com'rs  of  Franklin  Co., 
35  Ohio  St.  458.  With  the  highest  regard 
for  the  eminent  Jurist  who  wrote  the  opinion 
in  that  case,  and  the  able  Judges  who  then 
composed  the  court,  we  tried  to  reconcile 
that  case  with  the  provisions  of  the  constitu- 
tion, but  were  unable  to  do  so,  and  we  there- 
fore reluctanrUy  overrule  the  second  syllabua 
It  seems  so  clear  that  the  subject  of  roads 
is  of  a  general  nature,  that  we  would  be  do- 
ing violence  to  dur  oaths  to  hold  otherwise. 
The  oath  of  a  Judge  is  to  support  tbe  consti- 
tution, and  he  takes  no  oath  to  fcdtew  for- 
mer decisions. 

As  the  act  in  questi(w  taxes  the  whole 
county,  including  the  county  seat,  for  road 
purposes,  but  prohibits  any  of  the  money 
from  being  eipended  upon  the  roads  within 
the  county  seat,  it  seems  to  be  in  conflict 
with  section  2  of  article  1  of  the  constitu- 
tion, whlQh  prorldeQ  that  "all  political  power 
is  Inherent  In  the  people.  Government  is  In- 
stltated  for  their  equal  protection  and  bene- 
at"  But,  as  this  point  was  not  presented 
by  counsel  In  their  briefs,  it  is  left  imdecid- 
ed. 

But  it  is  urged,  that  a  majority  of  those 
voting  on  the  subject  voted  in  favor  of  the 
Improvement  of  the  roads  in  Athens  county, 
under  this  act,  and  that  the  majority  should 
role.  The  anawer  Is  that  the  majority  must 
rule  Inside  oi  the  provisions  of  the  constitu- 
tion, and,  the  act  being  unconstitutional,  the 
vote  could  not  make  that  lawful  which  under 
the  constitution  is  unlawful.  To  vote  in  fa- 
vor of,  or  petition  for,  an  improvement  un- 
der an  unconstitatlonal  act,  cannot  give  va- 
lidity to  such  an  act,  so  as  to  bind  those 
who  do  not  vote  or  petition  for  such  Im- 
provement. The  Judgment  of  the  circuit 
wurt,  as  well  as  the  Judgment  of  the  court 


of  common  pleas.  Is  reversed,  and  the  cauBb 
is  remanded  to  the  court  of  common  pleas, 
with  instructions  to  overrule  the  demurrer 
to  tbe  petition,  and  for  further  proceedings 
In  accordance  with  this  opinion.  Judgment 
reversed  and  cause  remanded. 


(166  Maas.  37) 

BBiGGs  ▼.  McDonald  et  al. 

(Supreme  Judidal  Court  of  Massachusetts. 

Suffolk.     AprU  29, 1896.) 
SBBRirrs— Attaohmbnt— BoMu  or  iNDSMNitr. 

1.  An  officer  who  has  taken  a  bond  of  in- 
demmt7  for  the  seuure  of  goods  under  an  at- 
tnchment  may  recover  thereon  after  the  rendi- 
tion of  a  judgmen^  for  conversion  against  him, 
without  having  paid  such  jndgment. 

2.  The  obligors'  in  a  bond  of  indemnity  giv- 
en an  officer  for  the  attachment  Of  property 
are  bound  by  the  recitals  therein  that  the  of- 
ficer has  seized  the  goods. 

8.  Where  goods  suffer  loss  or  damage  while 
iu  the  custody  of  an  officer  under  an  attach- 
ment, through  Us  negligence  or  that  of  a  cus- 
todian appointed  by  him,  he  is  liable  therefor, 
and  cannot  recover  the  amount  of  the  loss  on 
u  bond  of  indemnity  given  him  by  the  attach- 
ment plaintiff. 

4.  An  attachment  plaintiff  who,  at  his  own 
request,  is  appointed  custodian  of  attached 
■•roperty,  cannot  defend  against  an  action  on  a 
Irand  of  indemnity  given  to  the  officer,  on  ac- 
count of  damage  sustained  by  the  gooas  while 
in  his  custody;  but  his  surety  on  such  bond 
may  do  so,  as  he  may  hold  the  officer  liable'  t<» 
the  negUgence  of  himself  or  his  custodian. 

5.  The  provisions  of  .Pub.  St  c.  167,  {  4, 
that,  when  persons  are  severally  liable  upon 
contracts  in  writing,  the  court  "i^II  enter 
several  judgments  according  to  the  several  con- 
tracts of  the  defendants,  and  issue  oue  or  more 
executions,  as  the  case  may  require,"  are  ap- 
plicable to  an  action  against  a  principal  and 
surety  on  a  bond;  and  where,  after  the  giving 
of  the  bond,  an  equity  arises  in  favor  of  the 
surety,  from  acts  of  the  obligee  which  create 
uo  eq^nity  in  favor  of  the  principal,  judgmentii 
fur  different  amounts  may  be  entered  against 
principal  and  surety. 

S.  The  obligors  in  a  bond  of  indemnity 
given  an  officer  on  attachment  of  property  can- 
uot  require  the  officer  to  pay  a  judgment  ren- 
dered against  him  for  conversion  of  the  attach- 
ed property,  and  to  deduct  tbe  value  of  the 
I>roperty  vesting  in  him  by  virtue  of  such  pay- 
ment from  the  amount  of  their  bond,  their 
obligation  being  to  protect  him  from  such  judg- 
ment by  paying  it,  and  taking  the  proper^. 

Rei)ort  from  superior  court,  Suffolk  coun- 
ty; Albert  Mason,  Judge. 

Action  by  Moses  Briggs  against  Joseph  B. 
McDonald  and  another.  Judgment  for  plain- 
tiff, and  case  reported  as  to  the  correctness 
of  an  order  fixing  the  amount  for  which 
execution  should  issue.    Order  modified. 

H.  £1.  Fales  and  S.  H.  Tyng,  for  plaintiff. 
S.  Hoar  and  M.  T.  Allen,  for  defendants. 

ALX.EN,  J.  The  original  plaintiff,  Briggs, 
being  a  deputy  sheriff,  had  In  his  bands  a 
writ  for  service  in .  favor  of  McDonald 
against  Carr  Bros.,  and,  at  McDonald's  re- 
quest, attached  certaju  personal  property 
thereon,  of  the  value  of  (4,870.79,  and  took 
a  bond  of  indemnity  from  McDonald;  with 
a  surety,  and  put  the  property  in  charge  of 
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McDonald  as  keeper.  This  property  was 
subject  to  two  mortgages,  one  in  favor  of 
Jane  Carr,  and  tbe  other  In  favor  of  James 
H.  Carr,  both  of  whom  afterwards  brought 
actions  against  Brlggs  for  the  conversion  of 
their  mortgaged  property,  and  recovered 
Judgments  therein  on  March  7, 1892,  amount- 
ing together  to  $5325.84.  Briggs  and  Mc- 
Donald were  both  negligent  hi  the  care  of 
tbe  property,  and  it  would  seem  that  there 
was  a  waste  or  loss;  but  it  did  not  appear 
what  was  the  value  of  tbe  property  on  hand 
at  tbe  date  of  tbe  recovery  of  the  Judgments, 
or  of  Briggs'  death,  which  occurred  Septem- 
ber 17,  1882.  It  did  appear,  however,  that, 
at  the  time  of  the  hearing  before  the  assess- 
or, the  value  of  such  of  tbe  attached  arti- 
cles as  then  remained  was,  at  tbe  time  of 
tbe  attachment,  |3,000.  An  executrix  of 
Briggs'  will  was  appointed,  and  neither 
Briggs  nor  the  executrix  has  paid  anything 
on  the  Judgments  against  him.  This  action 
was  brought  In  the  name  of  Briggs  In  his 
lifetime,  against  the  principal  and  surety  In 
the  bond  of  Indemnity,  for  the  benefit  of 
Jane  Carr  and  James  H.  Carr,  to  whom 
Briggs  had  assigned  the  bond;  and  tbe  ac- 
tion Is  now  prosecuted  in  the  name  of  tbe 
executrix. 

It  is  plain  that  an  action  may  be  main- 
tained upon  the  bond  without  first  paying 
the  Judgments  against  Briggs.  Oook  v.  Merri- 
fleld,  139  Mass.  139,  29  N.  E.  540.  In  that 
case  no  question  was  considered  as  to  the 
amount  for  which  execution  should  Issue. 

It  Is  objected  that  the  attachment  was  In- 
valid, for  want  of  a  sufficient  return.  But 
the  obligors  in  tbe  bond  are  bound  by  tbe 
recital  therein  that  Briggs  had  attached  tbe 
goods.    Cutler  v.  Dickinson,  8  Pick.  386. 

The  other  questions  relate  to  the  amount 
for  which  execution  should  Issue.  This  Is  to 
be  for  so  much  of  tbe  penal  sum  as  is  due 
and  payable  In  equity  and  good  conscience. 
Pub.  St.  c.  171,  S  10.  It  appears  that  both 
Briggs  and  his  keeper  were  negligent  in  the 
care  of  the  attached  property.  It  was  tbe 
duty  of  the  officer  to  exercise  care  and  dili- 
gence In  order  to  preserve  the  property,  and 
it  seems  that  there  was  some  loss  which  was 
attributable  to  his  own  negligence  in  this 
respect  For  such  loss,  occasioned  by  bis 
independent  negligence,  not  assented  to  by 
McDonald  or  his  surety,  he  could  have  no 
remedy  on  the  bond  against  either  the  prin- 
cipal or  tbe  surety.  It  was  a  loss  occasioned 
by  his  own  failure  to  X)erform  bis  duty.  See 
Wlggin  V.  Atkins,  136  Mass.  292.  From  the 
sum  which  otherwise  would  be  recoverable 
upon  tbe  bond  there  should  be  deducted 
whatever  was  lost  by  tbe  negligence  of  the 
officer. 

There  was  a  further  loss.  It  would  seem, 
which  was  attributable  to  the  negligence  of 
McDonald,  as  keeper.  McDonald  was  tbe 
plalntift  in  the  action  In  which  tbe  attach- 
ment was  made,  and,  by  bis  request,  Briggs 
appointed  blm  as  keeper  of  tbe  attached 


property.  If  Briggs  had  selected  some  tblrd 
person  as  keeper,  he  would  have  been  re- 
sponsible for  bis  negligence  or  misconduct, 
since  the  keeper  Is  merely  the  servant  of 
tbe  officer.  Parrott  v.  Dearborn,  104  Mass. 
104;  Robinson  v.  Besarlck,  156  Mass.  141. 
30  N.  B.  653.  But  where  tbe  plaintlfl  in  the 
action  himself  selects  the  keeper,  or  where 
be  Is  blmsdf  appointed,  be  cannot  hold  tbe 
officer  responsible.  Donham  v.  Wild,  19 
Pick.  620.  So  far  as  McDonald  is  concerned, 
therefore,  tbe  loss  occasioned  by  his  own 
negligence  as  keeper  cannot  t>e  availed  of  la 
defense. 

In  respect  to  tbe  surety  tbe  case  stands 
dUTerently.  If  tbe  surety  bad  executed  a 
separate  obligation  to  Indemnify  the  officer 
against  loss  resulting  from  the  making  of 
tbe  attachment,  this  defense  would  be  open, 
because,  as  to  the  surely,  the  negligence  of 
the  officer's  keeper  would  be  tbe  same  thing 
as  tbe  negligence  of  the  officer  himself. 
There  Is  nothing  to  show  tliat  the  surety  as- 
sented to  tbe  appointment  of  tbe  keeper, 
or  even  knew  of  It  It  was  no  part  of  the 
condition  of  the  bond  to  indenmlfy  Briggs 
against  loss  occasioned  by  the  ne^gence  of 
a  keeper  who  might  be  i^pointed  by  him. 
So  far  as  the  equities  of  the  surety  are  goo- 
cemed,  tbe  fact  that  McDonald  was  keeper. 
Instead  of  some  third  person,  makes  no  dif- 
ference. As  keeper,  McDonald  was  tbe  serv- 
ant  of  Briggs,  and  the  surety  did  not  under- 
take to  become  responsible  to  Briggs  for  tbe 
negligence  of  Briggs'  servant  This  would 
be  quite  plain  If  tbe  obligation  of  tbe  surety 
were  expressed  In  a  separate  instrument 
But  It  is  contended  by  the  plalntift  that  this 
defense  is  not  open  to  tbe  surety,  because 
there  can  be  but  one  Judgment  and  one  exe- 
cution, which  must  be  for  the  same  amount 
against  both  parties.  By  Pub.  St  c.  167,  f 
4,  when  persons  are  severally  liable  upon 
contracts  in  writing,  "the  court  sliall  take 
such  order  for  tbe  separate  trial  of  tbe  Issnes 
as  shall  be  found  most  convenient  and  shall 
enter  several  Judgments  according  to  tbe  sev- 
eral contracts  of  the  defendants,  and  issue 
one  or  more  executions,  as  tbe  case  may  re- 
quire." This  provision  of  statute  is  applica- 
ble to  the  present  case.  Tbe  bond  In  suit 
was  Joint  and  several.  It  was  held  in 
Hawkes  v.  Phillips,  7  Gray,  284,  287,  that 
tbe  similar  statute  then  In  force  applied  to 
a  case  where  parties  were  Jointly  and  sev- 
erally liable  on  a  note.  In  Bank  v.  EJng- 
man,  16  Gray,  473,  tbe  same  statute  was  held 
to  be  applicable  to  an  action  against  tbe 
principal  and  sureties  on  a  cashier's  bond, 
by  the  terms  of  which  tbe  principal  was 
bound  in  one  sum,  and  the  sureties  in 
various  dlfCerent  sums.  In  many  cases  tbe 
liability  of  a  surety  upon  a  bond  is  fixed 
by  tliat  of  tbe  principal.  But  where,  after 
tbe  giving  of  a  bond,  an  equity  arises  in 
favor  of  tbe  surety,  from'  acts  of  the  obligee 
which  create  no  equity  In  favor  of  the  prin- 
cipal, there  is  no  rule  of  law  which  make* 
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It  neceatiaiy  to  disregard  such  equity,  and 
the  statt}t«  abore  dted  enables  tbe  court  to 
iBsne  separate  executions,  as  Justice  may 
require.  The  surety,  therefore.  Is  entitled  to 
a  deduction  of  whatever  loss  majr  have  oc- 
curred through  the  negligence  vt  the  officer 
or  of  his  keeper  not  assented  to  1^  him. 

The  defendants  further  contend  that  the 
omission  of  Brlggs  to  pay  the  judgments 
against  him  should  be  considered  In  reduc- 
tion of  damages.  The  strength  of  the  argu- 
ment in  support  of  this  Tlew  appears  to  us 
to  be  as  follows:  If  Brlggs  had  paid  the 
Judgments  against  him,  the  title  to  the  goods 
attached  would  have  vested  In  him,  but  the 
title  did  not  become  vested  in  him  by  the 
mere  entry  of  the  Judgments  against  him. 
Miller  v.  Hyde,  161  Mass.  472,  37  N.  E.  760. 
If  the  title  were  in  Brlggs,  then.  In  an  ac- 
tion on  the  bond,  he  would  be  bound  to  ac- 
count for  the  value  of  the  goods.  It  foUows 
that,  if  he  had  paid  the  Judgments,  he  would 
be  bound  to  account  for  the  value  of  the 
goods,  the  title  to  which  vested  in  him;  and 
his  failure  to  pay  the  Judgments  does  not 
Increase  the  damages  which  he  can  recover 
in  an  action  on  the  bond.  His  duty  was  to 
do  what  be  could  to  preserve  the  property, 
and  thus  to  keep  down  the  liability  of  the 
obligors  in  the  bond.  This  argument  iA  cer- 
tainly of  force,  but  it  seems  to  us  to  be  met 
by  a  consideration  of  the  respective  posi- 
tions of  the  parties  after  the  recovery  of  the 
judgment  against  Brlggs.  It  vras  then  Ju- 
dicially determined  that  the  attachment  was 
wrongful  as  against  the  mortgagees  of  the 
property,  and  that  they  were  entitled  to  the 
property.  The  very  situation  bad  arisen  in 
which  Brlggs  was  entitled  to  be  protected 
by  the  obligors  in  his  bond.  Where  such  a 
bond  of  indemnity  is  taken,  it  Is  not  contem- 
plated by  the  parties  tliat  the  officer  shall 
be  bound  to  raise  money  to  pay  the  fun  value 
of  the  property  in  case  it  shall  appear  that 
somebody  else  is  entitled  to  it  The  very 
IKirpose  of  the  bond  is  to  place  the  obligors 
in  hiB  shoes;  and,  when  judgment  is  ren- 
dered againft  falm  for  the  act  against  which 
they  have  undertaken  to  Indemnify  him,  it 
is  their  duty  to  Step  in  and  satisfy  that  Judg- 
ment to  the  extent  of  the  penal  sum  hi  the 
bond.  This  Is  what  the  defendants  under- 
took to  do;  and,'  if  they  had  done  it,  upon 
the  payment  of  the  Judgment  by  McDonald 
or  by  ills  surety  the  title  to  the  goods  attach- 
«d  would  have  vested  in  the  one  so  paying. 
In  like  manner  as  it  would  have  vested  in 
Brlggs  if  he  had  paid  them  himself.  How- 
ard V.  Smith,  12  Pick.  202,  205.  As  between 
them  and  Brlggs,  it  was  their  duty,  at  least 
to  the  amount  of  the  bond,  to  raise  the  mon- 
ey to  protect  him  from  the  Judgments;  and 
they  would  have  rights  in  the  property  cor- 
responding with  the  sum  paid  by  them. 
Brlggs  did  not  owe  It  as  a  duty  to  these  de- 
fendants to  raise  the'money  to  pay  the  Judg- 
mebts,  in  order  to  protect  them  against  loss. 
Thoy  conld  have  secured  the  same  protec- 


tion if  they  had  raised  the  money  them- 
selves. In  White  V.  French,  15  Gray,  339, 
which  bears  some  resemblance  to  the  pres- 
ent case,  it  did  not  appear  what  became  of 
the  attached  property;  and  It  was  not  con- 
tended that  the  title  to  it  had  vested  in  the 
plalntur,  or  that  the  amount  of  damages  re- 
coverable was  affected  by  any  such  consid- 
eration. The  precise  point  presented  here 
was  not  raised  theie. 

The  result  is  that  the  amount  of  damages 
recoverable  against  each  of  the  defendants 
must  be  determined  in  view  of  the  principles 
and  rules  above  laid  down.    So  ordered. 


C166  Mass.  U) 
BBOWN  V.  BCSSESJCi  et  aL,  avil  Service 

Com'rs. 
(Supreme  Judicial  Court  of  MaMachosetta.    Suf- 
folk.    April  25,  1886.) 

COMSTirCTIOHAL     LAW  —  PUBUO    OvriOB  —  OlVIIa 
BeKVIOB — APPOISTMSST. 

1.  St.  1895,  c.  501,  !!  2,  6,  providing  that  if 
a  veteran  makes  application  for  appointment  to 
public  office  under  the  civil  service  rules,  and 
makes  an  affidavit  that  he  is  qualified  to  per- 
form its  duties,  accomjpanied  by  a  certificate  from 
three  citizens  that  said  applicant  is  fully  compe- 
tent, such  applicant  shall  oe  preferred  "for  cei^- 
tification  and  appointment  in  preference  to  all 
Other  applicants  iiot  veterans,  except  women," 
violate  the  constitutional  provisions  that  persons 
appointed  to  public  office  in  preference  to  others 
shall  be  adjudged  qualified  by  the  appointing 
power,  or  by  some  public  officer  or  Ixmid  au- 
thorized to  determine  the  qualifications  of  ap- 
plicants. 

2.  The  certificate  of  three  citiEens,  who  may 
be  selected  by  the  apidicant,  is  not  an  adequate 
method  of  determining  the  applicant's  qualifica- 
tions for  appointment. 

3.  Persons  appointed  to  the  detective  depart- 
ment of  the  district  police  force  of  the  common- 
wealth, under  Pub.  St.  c.  103,  and  amendments, 
are  public  officers. 

Beport  from  supreme  Judicial  court,  Suffolk 
county;  Oliarles  Allen,  Judge. 

Petition  in  mandamus  by  Frederick  W. 
Brown  against  Charles  Theodore  Russell,  Jr.,  - 
and  others,  civil  service  commissioners  of 
Massachusetts,  to  oompel  them  to  replace  his 
name  at  the  head  of  the  list  eligible  to  certifl- 
cation  and  appointment  xtaia  the  civil  service 
rules.    Oranted. 

J.  B.  Warner  and  J.  J.  Peeley,  for  plalntifT. 
H.  M.  Knowlton,  Atty.  Gen.,  and  G.  C.  Travis, 
Asst  Atty.  Gen.,  for  defendants. 

FIBIiD,  C.  J.  In  determining  the  princi- 
pal question  in  this  case.  It  is  necessary  to 
consider  the  statutes  relating  to  the  civil  serv- 
ice, and  particularly  St.  1895,  c  501.  The 
previous  statutes  on  the  subject  are  St  1884, 
c  820;  St  1887,  c  437;  St  1889,  c.  852;  Id. 
c.  478;  St  1891,  c.  140;  St  1803,  c.  05;  Id.  c 
253;  St  1894,  c.  267;  and  St  1805,  c.  376.  The 
Justices  of  this  court  heretofore  liave  had  oc- 
casion to  consider  some  of  these  statutes,  in 
an  opinion  given  to  the  house  of  representa- 
tives on  February  24,  1885,  and  in  one  griven 
to  the  governor  and  council  on  September  22, 
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1887.  See  Opinion  of  tbe  Justices,  138  Mass. 
eOl;  Id.,  145  Mass.  587, 13  N.  E.  15. 

By  St  1884,  c.  320,  §  2,  the  civil  serrice 
commissioners  to  be  appointed  under  the  act 
were  authorized  to  prepare  rules  not  in- 
consistent with  existing  laws  or  with  the  pro- 
visions of  the  act,  and  adapted  to  carry 
out  the  purposes  thereof,  for  the  selection  of 
persons  to  fill  certain  offices  In  the  government 
of  the  commonwealth,  and  of  the  several 
cities  thereof,  which  are  required  to  be  filled 
by  appointment,  and  for  the  selection  of  per- 
sons to  be  employed  as  laborers  or  otherwise 
in  the  serrice  of  the  commonwealth  and  of  the 
several  cities  thereof,  and  the  rules  were 
made  subject  to  the  approval  of  the  governor 
and  council;  and  by  section  14  tbe  rules  were 
to  be  given  a  general  or  limited  application. 
The  commissioners  have  prepared  rules  with 
reference  to  what  is  called  tbe  "ofBclal  service 
of  the  commonwealth,"  and  of  the  several  cit- 
ies thereof,  and  with  reference  to  the  labor 
service,  and  these  rules  have  been  approved 
by  the  governor  and  council.  Under,  the 
classification  of  the  services  made  by  the 
rules,  there  are  included  in  the  first  division. 
Schedule  A,  clerks  and  other  persons  render- 
ing service  as  copyists,  etc.,  and,  in  Schedule 
B,  persons  employed  in  the  prison,  police,  and 
fire  departments,  and  some  other  offices. 
The  second  division  Includes  the  labor  serv- 
ice. Section  15,  St.  18S4,  as  amended  by  St. 
1893,  C  %,  describes  the  offices  which,  under 
existing  laws,  cannot  be  made  subject  to  the 
civil  service  rules.  It  is  obvious  that  the  civil 
service  statutes  and  rules  relate  only  to  sub- 
ordinate offices  and  employments  which  have 
been  created  by  the  legislature.  None  of 
them  Is  an  office  or  employment  of  which  the 
duties,  tenure,  or  qualifications  are  prescribed 
by  tbe  constitution. 

In  the  present  case  the  petitioner  is  not  a 
veteran,  and,  after  examination,  was-  placed 
at  the  head  of  the  list  of  candidates  eligible 
for  certification  and  appointment  to  a  position 
on  the  detective  force  of  the  district  police  of 
tbe  commonwealth;  and  he  remained  at  the 
head  of  the  list  until  July,  1895,  when  the 
commissioners  placed  one  Eklward  D.  Bean 
at  the  head  of  the  list,  and  reduced  the  peti- 
tioner to  the  second  place.  Bean  had  made 
application  as  a  veteran,  under  St  1895,  c. 
501,  {  2,  and,  having  been  found  to  be  a  vet- 
eran, was,  without  examination,  placed  first 
upon  the  list;  and,  so  far  as  appears,  be  Is 
the  only  veteran  on  the  list.  The  district 
police  are  appointed  by  the  governor  of  tbe 
commonwealth,  and  are  subject  to  removal 
by  the  governor.  Pub.  St  c.  103,  S  1.  If  the 
governor  makes  requisition  upon  the  commis- 
sioners for  a  candidate  for  appointment  to  the 
office  of  a  detective  upon  this  police  force,  it 
is  made  the  duty  of  the  commissioners,  by  St. 
1805,  to-  certify  the  name  of  Edward  D.  Bean 
for  appointment,  and  of  the  governor  to  ap- 
point him,  if  he  appoints  anybody.  The  gov- 
ernor, perhaps,  may  refuse  to  appoint  any- 
body, if  he  is  of  opinion  that  Bean  is  not  qual- 


ified to  perform  the  duties  of  a,  .detective  on 
this  force,  or  he  maj  wait  until  more  veterans 
than  one  are  on  the  list  of  persons  eligible  to 
such  an  appointment,  and  make  his  selection 
from  them,  or  he  may  appoint  Bean,  and  re- 
move him  if  he  finds  him  incompetent.  But 
then,  if  Beau  is  continued  on  the  list,  and  is 
the  only  veteran  on  it,  or,  if  his  application  is 
considered  as  exhausted  by  one  certification, 
and  he  makes  a  new  application,  the  stat- 
utes, literally  construed,  make  it  the  duty  of 
the  commissioners  to  put  his  name  again  at 
the  bead  of  the  list  for  appointment,  and,  on 
requisition  by  the  governor,  again  to  certify 
him  for  appointment  and  so  on,  toties  quoties, 
so  long  as  he  remains  on  the  list 

It  Is  to  be  noticed  that  the  class  of  vet- 
erans as  defined  by  the  statutes  Is  not  a  class 
which  anybody  can  become  qualified  to  euter 
by  any  services  which  he  may.  perform,  or  by 
any  attainments  which  he  may  acquire,  bat 
it  is  a  class  fixed  and  determined  by  serv- 
ices which  were  rendered  a  long  time  before 
any  of  the  statutes  were  passed.  It  is  also 
to  be  noticed  that  tbe  fact  of  having  been  a 
veteran,  within  the  meaning  of  the  statute, 
In  and  of  itself,  has  Uttle  tendency  to  show 
that  the  applicant  is  specially  qualified  to  per- 
form the  duties  of  many  of  the  offices  to 
which  the  civil  service  statutes  and  rules  re- 
late. The  principal  purpose  of  exempting  vet- 
erans from  submitting  to  an  examination 
must  be  that  veterans  sometimes  may  be  ap- 
pointed to  an  oi&ce  or  employment  who  would 
be  found,  on  examination,  not  qualified  to  per- 
form the  duties  of  the  (^ce  or  employment 
which  they  seek.  One,  and  perhaps  the  chief, 
purpose  of  the  exemption  must  be  to  reward 
veterans  for  their  services  in  the  war  of  tbe 
Bebellion.  The  reward  is  not  in  the  nature 
of  a  pension  or  payment  of  money,  but  of  an 
office  or  employment,  the  salary  or  pay  oT 
which  the  veteran  is  to  receive,  Tbe  provi- 
sions of  the  statutes  exempting  veterans  are 
general  in  their  nature,  and  relate  to  all  the 
offices  or  employments  that  have  been,  or 
may  be,  included  within  the  civil  service 
rules.  From  the  earliest  times,  most  nations 
have  conferred  honors  and  emoluments  upon 
those  persons  who  have  rendered  distinguish- 
ed services  to  the  state,  particularly  in  war. 
These  honors  and  emoluments  have  been  con- 
ferred upon  persons  voluntarily  selected  by 
tbe  legislative  body  or  the  sovereign  power; 
and  pensions  and  rewards  sometimes  have 
been  given  to  whole  classes  of  persons,  of 
which  the  statutes  of  the  commonwealth  re- 
lating to  the  "aid  to  soldiers  and  sailors  and 
to  their  families,"  and  the  statutes  of  the 
United  States  relating  to  pensions,  are  well 
known  examples.  But  the  statute  of  1SSd> 
under  consideration,  affords  the  first  instance,, 
so  far  as  we  know.  In  this  cocamonwealtb. 
where  tbe  appointing  power  has  been  com- 
pelled to  ai^KHUt  persons  of  a  certain  class 
to  office,  in  preference  to  all  other  posons, 
whether  they  are  or  are-  not  thought  to  b» 
qualified  for  the  office  by  the  appointing  pow- 
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er,  or  by  some  public  officer,  or  some  Impar- 
ttal  and  disinterested  board  of  officers  or  per- 
sons invested  by  law  -with  the  power  and  re- 
sponsibility of  determining  the  gaalificatlona 
of  the  persons  to  be  appointed. 

The  leglBlatnre,  In  establishing  offices  not 
provided  for  by  the  constitntlon,  has  often  re- 
qnlredr  that  the  persons,  or  some  of  the  per- 
sons, to  be  appointed,  shall  possess  certain 
qualifications,  or  that  some  of  them  shall  be 
women,  and  some  men;  bat  in  all  cases,  so 
far  as  we  are  aware,  the  qualifications  re- 
quired bear  such  a  relation  to  the  duties  Im- 
posed that  they  tend  to  secure  that  kind  and 
degree  of  knowledge,  e!ti)erience,  and  impar- 
tiality which  are  requisite  f<M"  the  satisfactory 
performance  of  the  duties,  and  it  is  open  to 
any  person  to  acquire  the  qualifications  re- 
quired. When  women  are  to  be  appointed, 
there  is  a  satisfactory  reason,  in  the  nature 
of  the  office  or  employment,  why  this  should 
be  done.  In  every  such  case  some  discretion 
usually  has  been  left  to  the  appointing  pow- 
er, in  the  selection  of  the  particular  persons 
to  be  appointed.  The  peculiarity  of  the  civil 
service  statutes  and  rules,  if  St.  1895,  c.  601, 
It  2,  6,  be  enforced,  is  that  very  little  is  left 
to  the  discretion  of  the  appointing  power  in 
the  selection  of  persons,  if  there  are  veterans 
who  wish  ^  be  appointed.  The  civil  service 
commissioners,  in  making  up  the  list,  and  in 
certifying  the  persons  to  be  appointed,  must 
proceed  In  a  certain  way,  designated  by  the 
statutes  and  the  rules;  and  the  appointments 
must  be  made,  if  at  all,  from  the  persons  so 
certlfled.  Before  the  passage  of  St  1895,  c. 
501,  It  was  in  the  discretion  of  the  appointing 
power  wh'ethw  veterans  who  had  been  put 
upon  any  list  without  an  examination,  pursu- 
ant to  St.  1887,  c.  437,  should  or  should  riot  be 
certified  for  appointment  by  the  commission- 
ers; and  It  was  also  In  the  discretion  of  the 
appointing  power  whether,  If  such  veterans 
were  certified,  they  should  be  appointed.  But 
if  veterans  make  application,  under  St.  1895, 
c.  501,  i  2,  they  are  to  be  preferred  "for  cer- 
tification and  apiMlntment  in  preference  to 
all  other  applicants  not  veterans,  except  wo- 
moi";  and,  as  separate  lists  are  made  up  for 
the  different  Offices  and  employments,  ap- 
pointments from'  ea  ?h  list  must  be  made  from 
veterans,  if  any  man  Is  appointed,  and  there 
are  veterans  on  the  list. 

It  ought,  perhaps,  to  be  Considered  wheth- 
er It  is  intended  that  veterans  who  make  ap- 
plication for  employment  in  the  service  under 
St.  1886,  c.  501,  a  2,  6,  shall  not  only  file  a 
petition  In  accordance  with  section  6,  but 
shall  also  conform  In  their  application  to  the 
requirements  of  the  second  section  of  rule 
12  of  the  civil  service  rales,  pursuant  to  sec- 
tion 2.  We  are  of  the  opinion  that  it  was  the 
intention  of  the  statute  that  the  application, 
under  this  statute,  of  a  veteran  who  does 
not  wish  to  submit  to  an  examination,  should 
Ite  made  In  accordance  with  the  requirements 
of  both  the  second  section  of  rule  12  of  the 
cl7il  service  rales,  and  section  0  of  the  stat- 


ute.   See  opinion  in  145  Mass.  687,  13  N. 
E.  15. 

It  may  perhaps  be  doubted  whether  it  is 
the  intention  of  St  1895  that,  If  a  veteran 
makes  application  pursuant  to  section  2,  his 
application  shall' be  taken  to  be  conclusively 
true,  or  that  the  commissioners  shall  inquire 
into  the  truth  of  the  statements  contained  In 
the  application.  St  1891,  c.  140,  gives  the 
commissioners  ample  power  to  make  Inves- 
tigation In  all  cases  requiring  it,  and  the 
only  questlcxi  is,  what  Is  the  intention  of  St 
1895?  The  commissioners  must  of  neces- 
sity inquire  and  determine  whether  an  appli- 
cant Is  a  veteran,  according  to  the  meaning 
of  this  statute;  otherwise  he  has  no  right  to 
make  the  application,  under  section  2.  We 
have,  however,  found  it  uimecessary,  In  the 
present  case,  to  determine  whether  the  com- 
missioners may  also  inquire  into  the  truth  of 
the  statements  made  In  the  application,  to 
the  effect  that  he  has  not  suffered  loss  of 
limb,  or  other  physical  impairment  which  in- 
capacitates him  from  performing  the  duties 
of  the  position  which  he  seeks;  that  he  is  a 
citizen  of  the  United  States;  that  he  does  not 
habitually  use  Intoxicating  beverages  to  ex- 
cess, and  Is  not  a  vender  of  intoxicating  liq- 
uor, and  has  not  been  convicted  within  one 
year  of  any  offense  against  the  laws  of  the 
commonwealth.  Whether  they  can  make 
these  Inquiries  or  not  we  are  unable  to  see  In 
the  statutes  any  Indication  that  the  legislature 
intended  that  the  commissioners  should  ex- 
amine a  veteran  who  makes  application  un- 
der St  1895.  c.  501,  H  2,  6,  With  reference  to 
his  moral  character,  or  his  mental  acquire- 
ments and  capacity  to  perform  the  duties  of 
the  position  which  he  se^s.  If  the  commis- 
sioners were  to  do  this,  and  were  to  certify 
to  the  appointing  officer  only  such  veterans  9« 
they  found  to  be  of  good  moral  diaracter,  and 
mentally  as  well  as  physically  qualified  to 
perform  the  dutlee  of  the  position  which  they 
seek,  there  would  be  little  difference,  under 
this  statute,  between  tue  position  of  veterans 
who  desire  an  appointment  without  having 
passed  any  examination,  and  that  of  those 
who  submit  themselves  to  an  examination. 
We  think  the  Intention  of  St  1896  is  that  the 
sworti  statement  of  the  applicant  that  he  is 
qualified  to  perform  the  duties  of  the  position 
which  he  tseeke,  accompanied  by  a  certificate 
from  three  citizens,  of  good  repute  in  the  com- 
munity, that  they  know  said  applicant  to  be 
fully  competent  to  perform  such  duties,  is  to 
betaken  by  the  commissioners  for  the  purpose 
of  certification  to  the  appointing  power,  and 
by  the  appointing  iwwer  as  conclusive  upon 
the  mental  and  moral  qualifications  of  the  ap- 
plicant The  certificate  of  three  citizens  is 
not  required  to  be  under  oath,  and  it  may  be 
made  by  any  thrcvs  persons  of  good  r^ute 
whom  the  applicant  may  select  It  is  not 
made  under  any  sense  of  official  responsibil- 
ity, and  the  persons  making  it  are  not  re- 
quired to  be  impartial  or  disinterested.  They 
may  be  the  frlendi:  or  relations  or  servants 
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of  the  applicant  St  1896, .  c.  601,  (  2,  pro- 
vides "that  the  age  limit  now  established  by 
the  civil  service  rules  with  r^ard  to  appoint- 
ments In  the  police  and  prison  service  and 
fire  department  may  be  applied  to"  appoint- 
ments under  this  section;  but  this  seems  to 
be  the  only  clear  provision  that  the  commis- 
sioners may  exclude  from  certain  offices  and 
employments  veterans  who  make  the  req- 
uisite application,  accompanied  by  the  req- 
uisite statement  and  certificate,  and  the  ex- 
clusion can  be  made  only  on  accovmt  of  age, 
in  accordance  with  the  age  limit  established 
by  the  civil  service  rules  when  St  1895,  c. 
501,  took  effect 

It  Is  the  contention  of  the  petitioner  that 
the  privileges  given  to  veterans  by  St  1895, 
c  501,  S§  2,  6,  are  In  violation  of  the  princi- 
ples which  underlie  our  system  of  govern- 
ment Implied  in  the  constitution  of  the  com- 
monwealth, and  also  are  in  violation  of  cer- 
tain express  provisions  of  the  constitution. 
The  express  provisions  relied  on  are  found  in 
articles  6  and  7  of  the  declaration  of  rights, 
and  reference  is  also  made  to  article  9.  It  is 
not  contended  that  article  9  In  terms  is  ap- 
plicable to  the  present  case.  This  article  is 
as  follows:  "All  elections  ought  to  be  free; 
and  all  the  inhabitants  of  this  commonwealth, 
having  such  qualifications  as  they  shall  estab- 
lish by  their  frame  of  government  have  an 
equal  right  to  elect  officers,  and  to  be  elected 
for  public  employments."  This  article  relates 
to  elections,  and  to  Inhabitants  who  have  such 
qualifications  as  are  established  by  the  frame 
of  government  The  dvU  service  statutes  do 
not  relate  to  elections,  .or  to  any  offices,  the 
qualifications  for  which  are  established  by  the 
constitution;  but  the  article,  so  far  aa  it  ex- 
tends, does  declare  the  prlnciirfe  that  aU  per- 
sons having  the  requisite  qualifications  have 
an  equal  right  to  elect,  and  to  be  elected,  to 
public  office. 

Article  7  is  as  fc^ows:  "Government  is  in- 
stituted for  the  common  good,  for  the  protec- 
tion, safety,  prosperity  and  happiness  of  the 
people,  and  not  for  the  profit  honor  or  private 
interest  of  any  one  man,  family  or  class  of 
men.  Therefore,  the  people  alone  have  an  in- 
contestable, unalienable  and  indefeasible  right 
to  Institute  government  and  to  reform,  alter 
or  totally  chapge  the  same  when  their  protec- 
tion, safety,  pro^i)erity  and  happiness  require 
it"  This  article  ia  declarative  of  the  end  of 
the  Institution  of  government  It  may  be 
said  to  be  fairly  within  the  Intent  of  this  arti- 
cle that  public  offices,  which  are  the  Instru- 
mentalities of  government  ought  not  to  be 
created  or  filled  for  the  profit,  honor,  or  pri- 
vate Interest  of  any  one  man,  family,  or  class 
of  men,  but  only  tor  the  protection,  safe^, 
prosperity,  and  happiness  of  the  people,  and 
for  the  common  good. 

Article  6  Is  as  follows:  "No  man,  nor 
corporation,  or  association  of  men,  have  any 
other  title  to  obtain  advantages,  or  particu- 
lar and  exclusive  privileges,  distinct  from 
those  of  the  community,  than  what  arises 


from  the  consideration  of  services  rendered 
to  the  public;  and  this  title  being  in  nature 
neither  hereditary,  nor  transmissible  to  chil- 
dren, or  descendants,  or  relations  by  blood, 
the  idea  of  a  man  I}orn  a  magistrate,  law- 
giver, or  judge,  is  absurd  and  unnatnraL" 
From  the  conclusion  of  this  article.  It  is 
manifest  that  It  is  mainly  directed  against 
hereditary  offices  and  privileges,  but  it  is 
contended  that  this  is  not  its  whole  purpose. 
It  is  said  that  the  mention  of  corporations 
and  associations  of  men  shows  that  hered- 
itary privileges  were  not  solely  Intended, 
because  corporations  and  associations  of 
men  have  no  heirs,  although  they  may  be 
perpetuaL  We  think  It  obvious  that  what- 
ever may  be  the  advantages  of  particular 
and  exclusive  privileges  mentioned,  they 
may  Include  advantages  and  privileges  for 
life,  or  a  definite  period  of  time  as  well  as 
hereditary  advantages  and  privileges.  We 
think,  for  example,  that  a  peerage  for  life, 
with  the  privileges  which  attach  to  a  peer- 
age by  EngUsh  law,  cannot  be  conferred.  In 
this  commonwealth,  upon  any  person,  any- 
more than  can  an  hereditary  peerage.  It 
has  been  argued,  on  the  one  hand,  that  the 
words,  "other  than  what  arises  from  the 
consideration  of  services  rendered  to  the 
public,"  mean  or  include  services  which 
have  been  rendered  to  the  public  In  the 
past  and  that  If  a  man,  corporation,  or  as- 
sociation of  men  has  rendered  services  to- 
the  public  in  the  past  it  Is  consistent  wltli 
this  article  that  he  may  obtain  advantages- 
or  particular  and  exclusive  privileges  In  con- 
sideration of  those  services.  On  the  other 
hand,  it  is  argued  that  it  is  only  in  consid- 
eration of  services  to  be  rendered  to  the- 
public  therefor  that  a  man,  corporation,  or 
association  of  men  may  obtain  advantages, 
or  particular  and  erclnsive  privileges.  This 
provision  Is  said  to  have^  been  taken  from 
the  declaration  of  rights  in  the  constitatlon 
of  Virginia  of  1776,  {  4,  where  it  reads  as 
follows:  "That  no  man,  or  set  of  men,  are 
entitled  to  exclusive  or  separate  emolnments- 
or  privileges  from  the  community,  bat  in 
consideration  oC  public  eerylcea;  which  not 
being  descendible,  neither  ought  the  offices 
of  magistrate,  legislator,  or  Judge,  to  be 
hereditary."  In  our  opinion,  tbs  meaning 
of  these  words  In  this  article,  so  far  as  they 
are  applicable  to  public  offices,  is  that  only 
in  consideration  of  services  to  be  rendered 
to  the  public  therefor  can  &  man,  corpora- 
tion, or  association  of  men  obtain  advan- 
tages or  particular  and  exclusive  privileges 
distinct  from  those  of  the  community.  A. 
person  may  obtain  the  advantages  or  priv- 
ileges attached  to  a  public  office  In  eondd- 
eratton  of  his  performing  the  duties  of  the 
office.  It  is  for  the  purpose  of  rendering- 
service  to  the  public  In  a  public  office  that 
advantages  and  privileges  distinct  from- 
those  of  the  comnninity  may  be  obtained. 
The  meaning  of  this  article  was  somewhat 
considered  In  Hewitt  y.  Charier,  16  Pick. 
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3K3,  and  It  was  held  tbAt  St  iSlS,  &  113, 
was  not  in  Tl<tetlon  of  the  article.  It  waa 
there  heid  that  the  leading  purpoae  of  that 
statute  waa  to  goard  the  public  against  ig- 
norance, negligence,  and  careleaaness  in  the 
practice  of  physic  and  surgery,  and  tliat  the 
exclusive  prlTilegee  granted  to  such  persons 
as  shall  have  been  licensed  by  the  officers 
of  the  Massachusetts  Medical  Society,  or 
have  been  graduated  doctors  of  medicine 
from  Harvard  University,  were  only  inci- 
dental to  the  leading  purpose  of  the  statute. 
In  that  case,  as  in  others  where  a  license 
is  required  before  any  one  can  engage  In 
certain  professions  or  pursuits,  a  service  Is 
rendered  to  the  public  by  the  exercise  on 
the  part  of  those  licensed  of  the  skUl,  knowl- 
edge, and  experience  required  to  obtain  a 
license,  and  by  the  exclusion  of  ignorant 
and  incapable  persons  from  the  profession 
or  pursuit.  But  it  may  be  questioned  wheth- 
er this  article  of  the  declaration  of  rights 
was  Intended  to  apply  to  private  pursuits 
and  employments,  and  whether  it  is  not  to 
be  confined  to  political  and  dvU  rights  and 
privllegea 

The  original  statute  of  1884,  c.  320,  con- 
cerning the  civil  service,  required  that  the 
roles  should  provide  "for  giving  preference 
In  appointments  to  office  and  promotions  in 
office  (other  quallflcations  being  equal)  to 
applicants  who  served  in  the  army  or  navy 
of  the  United  States  in  time  of  war  and 
have  been  honorably  discharged  therefrom." 
Id.  i  14.  It  may  be  said  that,  other  qualifi- 
cations being  equal,  there  are  reasons  to 
believe  that  a  veteran  soldier  or  sailor  often 
will  nuLke  a  better  civil  officer  than- a  per- 
son who  never  has  been  subjected  to  the 
discipline  of  service  in  war;  and  it  is  dis- 
tinctly a  public  purpose  to  promote  patriot- 
ism, and  to  make  conspicuous  and  honora- 
ble any  exhibition  of  courage,  constancy, 
and  devotion  to  the  welfare  of  the  state 
shown  In  the  public  service.  These  things, 
we  assume,  the  le^slatnre  may  take  into 
account,  in  providing  for  appointments  to 
office,  where  the  qualifications  are  not  pre- 
scribed by  the  constitution.  St  1887,  c.  437, 
provides  that  veterans  may  be  preferred  for 
appointment  to  office  or  employment  in  the 
service  of  the  commonwealth,  or  the  cities 
thereof,  without  having  passed  an  examina- 
tion under  the  civil  service  rules.  This  stat- 
ute only  gives  a  discretion  to  the  appointing 
power,  which  it  may  or  may  not  exercise, 
according  to  the  needs  of  the  public  service. 
See,  also,  St  1889,  c.  473  St  1895,  c.  501, 
I  1,  amending  St  1884,  c.  320,  S  14,  makes 
compulsory  the  certification  and  appoint- 
ment of  veterans  who  have  been  examined 
and  found  qualified  for  the  positions  they 
seek,  in  preference  to  all  other  persons,  but 
they  must  submit  to  the  same  examination 
as  other  persons.  The  constitutionality  of 
this  section  of  the  statute  is  not  now  before 
ns.  The  purpose  of  St  1895,  c.  501,  8§  2,  6, 
Is  to  make  the  appointment  of  veterans  com- 
v.48M.E.no.ll— 64 


imlaotT,  U  they  desire  to  be  appointed, 
whether  the  appointing  power  of  the  com- 
missioners think  they  are  or  are  not  quali- 
fied to  peiform  the  duties  of  the  office  or 
employment  they  seek.  Section  6  requires 
a  sworn  statement  of  the  applicant  that  he 
is  qualified  to  perform  the  duties  of  the  po- 
sition he  seeks,  but  It  is  notorious  that  per- 
sons the  least  qualified  to  perform  the  du- 
ties of  an  office  often  are  the  readiest  to 
believe  that  they  are  qualified  to  perform 
them,  and  this  provision  cannot  be  serious- 
ly taken  as  a  reasonable  and  adequate  meth- 
od of  ascertaining  the  qualifications  of  ai>- 
pllcants  for  office  or  employment  Probably 
It  was  because  the  legislature  felt  that  this 
requirement  was  not  adequate  that  the 
certificate  of  three  citizens  of  good  repute 
was  also  required.  But  the  obvious  defect 
in  this  requirement  Is  that  the  applicant 
may  select  the  three  citizens,  and  they  are 
not  required  to  have  any  loiowledge  of  the 
qualifications  required,  or  to  be  disinterest- 
ed or  impartial,  or  to  act  under  any  sense 
of  public  responsibility.  A  man  caimot 
properly  be  a  Judge  in  his  own  case,  or 
make  his  servants  and  agents  the  Judges. 
Such  a  certificate  cannot  be  regarded  as  a 
reasonable,  impartial,  and  adequate  method 
of  determining  the  qnaUflcations  of  appli- 
cants for  appointment  to  office  or  employ- 
ment, if  it  be  necessary,  under  the  constitu- 
tion, that  all  persons  appointed  to  office  or 
employment  should  be  adjudged  by  some- 
body to  be  quallfled  to  perform  the  duties 
of  the  office  or  employment 

The  principal  question  of  law  in  this 
ease,  broadly  stated.  Is  therefore  as  follows: 
Can  the  legislature  constitutionally  provide 
that  certain  public  offices  and  employments 
which  it  has  created  shall  be  filled  by  vet- 
erans in  preferment  to  an  other  persons, 
whether  the  veterans  are  or  are  not  found 
or  thought  to  be  actually  qualified  to  perform 
the  duties  of  the  offices  and  employments 
by  some  impartial  and  competent  officer  or 
board  charged  with  some  public  duty  In 
making  the  appointments?  If  such  legisla- 
tion is  not  constitutional  as  regards  public 
offices,  the  question  incidentally  may  arise 
whether  a  distinction  can  be  made  between 
public  offices,  and  employments  by  the  public 
which  are  not  offices.  Public  offices  are  cre- 
ated for  the  purpose  of  effecting  the  ends 
for  which  government  has  been  instituted, 
which  are  the  common  good,  and  not  the 
profit,  honor,  or  private  interest  of  any  one 
man,  family,  or  class  of  men.  In  our  form 
of  government,  it  is  fundamental  that  public 
offices  are  a  public  trust,  and  that  the  per- 
sons to  be  appointed  should  be  selected  sole- 
ly with  a  view  to  the  public  welfare.  In 
offices  which  are  created  by  the  legislature, 
where  the  method  of  appointment  is  not  pre- 
scribed by  the  constitution,  the  legislature 
can  take  upon  Itself  the  responsibility  of  se- 
lecting the  persons  to  be  appointed,  or  can 
confer  the  power  of  appointment  upon  pub- 
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lie  officer*  or  boards,  or  upon  the  laliatoltantfl 
of  cities,  towns,  or  districts;  bnt  we  thlnlc 
that  It  is  Inconsistent  with  the  natore  of  our 
ffovemment,  and  particularly  with  articles  6 
and  7  of  our  declaration  of  rights,  that  the 
appointing  power  should  be  compelled  by 
legislation  to  appoint  to  public  offices  per- 
sons of  a  certain  class,  In  preference  to  all 
others,  without  the  exercise  on  its  part  of 
any  discretion,  and  without  the  favorable 
judgment  of  some  legally  constituted  officer 
or  board  designated  by  law  to  Inquire  and 
determine  whether  the  persons  to  be  appoint- 
ed are  actually  qualified  to  perform  the  do- 
ties  which  pertain  to  the  offices. 

There  are  many  employments  by  the  com- 
monwealth, or  by  the  cities  and  towns  of  the 
commonwealth,  which  do  not  constitute  the 
employe  a  public  officer.  The  woric  of  the 
commonwealth  and  of  the  cities  and  towns 
must  be  done  by  agents  or  servants,  and 
much  of  It  Is  of  the  nature  of  an  employ- 
ment. It  is  sometimes  difficult  to  make  the 
distinction  between  a  public  office  and  an 
employment,  yet  the  title  of  "public  officer" 
la  one  well  known  to  the  law,  and  it  often 
is  necessary  to  determine  what  constitutes  a 
public  office.  Every  copying  cleric  or  janitor 
of  a  public  building  Is  not  necessarily  a  pub- 
lic officer.  With  reference  to  such  and  simi- 
lar employments.  It  may  be  suggested  that, 
if  the  legislature  can  give  pensions  to  veter- 
an soldiers  and  sailors,  it  may  grant  them  on 
condition  that  the  pensioners  shall  render 
such  service  to  the  commonwealth,  or  to  its 
cities  and  towns,  as  they  can;  that  they 
may  be  employed  and  paid  wages  or  a  sal- 
ary, partly  In  consideration  of  the  services 
they  render,  and  partly  In  recognition  of, 
and  as  a  reward  for,  the  services  which  they 
have  rendered  to  the  commonwealth  in  the 
past  We  have  not  found  it  necessary,  bow- 
ever.  In  the  present  case,  to  consider  the  an- 
thority  of  the  legislature  to  grant  pensions 
or  pecuniary  rewards  for  past  services  to 
the  state,  whether  the  pensions  and  rewards 
be  absolute,  or  conditional  upon  the  render- 
ing of  some  service,  because,  in  our  opinion, 
the  persons  appointed  to  the  detective  de- 
partment of  the  district  police  force  of  the 
commonwealth,  under  Pub.  St.  c.  103,  and 
the  acts  in  amendment  thereof,  are  public 
officers,  and  not  merely  employes  of  the  com- 
monwealth. Tliey  are  appointed  by  the  gov- 
ernor for  the  term  of  three  years,  subject  to 
removal  by  the  governor,  and  they  "have  and 
exercise  throughout  the  commonwealth  all 
the  powers  of  constables  (except  the  service 
of  civil  process),  police  officers,  and  watch- 
men, and  may  be  transferred  from  one  dis- 
trict to  another,  in  the  discbarge  of  their 
duties;  and  the  governor  may  at  any  time 
command  their  services  in  suppressing  riots 
and  in  preserving  the  peace."  They  give 
bonds  to  the  treasurer  of  the  commonwealth, 
and  receive  a  stated  salary  from  the  treas- 
ury of  the  commonwealth.  They  have  and 
exercise  some  of  the  powers  of  the  govern- 


ment. We  kre  of  opinion  that  secttona  2,  fl^ 
St  1885,  c  SOI,  so  far  aa  they  purport  ab- 
solutely to  (Ive  to  veterans  particular  and 
exclusive  privileges,  distinct  from  those  of 
the  community,  in  obtaining  public  office, 
cannot  be  upheld  aa  enactments  within  the 
constitutional  power  of  the  general  court 
The  result  is  that  the  commissioners  were 
not  auUiortzed  by  St  1895,  c.  501,  K  2,  6,  to 
place,  without  an  examination,  the  name  of 
Edward  D.  Bean  at  the  head  of  the  list  to 
be  certffied  for  appointment  upon  the  detect- 
ive force  of  the  district  police  of  the  com- 
monwealth, in  preference  to  all  other  appli- 
cants not  veterans  or  women,  and  that  they 
should  be  commanded  to  strike  his  name 
from  the  list  Mandamua  to  issue  accord- 
ing. 


(U  Ind.  App.  6Q 
BVBRROAD  v.  LEWIS  et  aL^ 
(Appellate  Court  of  Indiana.     May  8,  1896.) 
BxBcuTORs  AXD  APMmisTBAVoaa    OsriLBMBHt  vr 
EsTATB— CaAnn^B  OF  Vssoa. 
Where  petitions  have  l>een  filed  to  com- 
pel an  administrator  to  pay  claims  which  have 
been  allowed  againiit  a  solvent  estate,  aud  Ae 
only  question  is  whether  the  administrator  baa 
a  right  to  settle  the  estate  without  paying  them, 
it  is  not  a  "civil  action,"  within  Rev.  St  18S1, 
I  412  (Rev.  St  1894,  |  416),  granting  a  change, 
in  snch  an  action,  on  the  application  of  ritber 
party. 

Appeal  from  circuit  court,  JelTerson  cotmty; 
W.  T.  Friedley.  Judge. 

Proceeduigs  In  the  probate  cotul,  on  peti- 
tions of  Battle  L.  Lewis  and  another,  to 
comi>eI  George  B.  Bverroad,  administrator, 
etc.,  to  pay  certain  claims  allowed  in  platn- 
tilTs'  favor  against  the  estate  of  James  R. 
Lewis,  deceased.  From  a  judgment  In  fla- 
vor of  plaintifts,  defendant  appeals.  Affirm- 
ed. 

Geo.  B.  BverTX>ad  and  Vanosdol  &  Franse- 
co,  for  appellant  John  W.  Idnch  and  S.  B. 
Leland,  for  appellees. 

ROSS,  J.  The  appellees.  Battle  L.  Lewla 
and  Battle  L.  Lewis,  guardian  of  Sallis  O. 
Lewis,  filed  separate  petitions  in  the  court 
Itelow  to  compel  the  appellant  George  B. 
Everroad,  administrator  of  the  estate  of 
James  R.  Lewis,  deceased,  to  pay  certain 
claims  allowed  in  their  favor  against  said 
estate;  it  appearing  that  the  estate  had  been 
pendhig  more  than  two  years,  and  was  sol- 
vent. The  two  petitions  or  proceedings  were 
consolidated  and  tried  as  one.  As  to  each 
petition  the  appellant  filed  a  motion  and  af- 
fidavit for  a  change  of  venue  from  the  coun- 
ty, which  were  overruled  by  the  court  The 
sufficiency  of  the  affidavits  is  not  disputed, 
the  only  question  being  whether  or  not  the 
proceedings  were  such  as  entitled  the  par- 
ties to  a  change  of  venue  at  aU.  Section 
AVi.  Itev.  St  1881  (section  416,  Rev.  St  1894). 
provides  that  "the  court  in  term,  or  the  jadge 
thereof  in  vacation,  shall  change  the  renua 

1  Rehearing  denied 
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ct  any  etvO  action  upon  die  ai>plica;Uon  of 
cither  party,"  malilns  affldarlt  Bhowing  any 
one  of  liie  cansea  enumerated  In  said  action. 
But  the  question  that  confronts  ua  la  thla: 
Is  thlB  a  civil  action,  within  the  meaning  of 
the  statute}  It  has  been  held  that  a  change 
of  venue  is  proper  In  a  claim  against  a  de- 
cedent's estate  (Lester  v.  Lester,  70  Ind. 
201),  and  in  an  appIicatl(Hi  for  the  sale  of 
lands  belonging  to  a  decedent's  estate  (Scher- 
er  T.  Ingerman,  110  Ind.  42S,  11  N.  E.  8,  and 
12  N.  K.  304),  There  is  no  doubt  but  what 
the  cases  cited  are  embraced  within  the 
term  "civil  action."  Is  the  case  before  us 
there  was  no  question  as  to  the  correctness 
of  the  daims  of  the  aiH>eUee0,  for  the  claims 
had  already  been  allowed.  Tbie  only  ques- 
tion was  whether  or  not  the  administrator 
had  a  right  to  settle  the  estate  without  pay- 
ing them.  The  record  discloses  that  the  ap- 
pellant was  employed  by  the  appellees  as 
their  attorney  to  defend  their  Interests  in  an 
action  brought  by  one  Mary.  J.  Wadswortb 
against  them,  in  which  the  title  to  certain 
real  estate  was  Involved,  and  that  as  such 
administrator  he  retained,  and  In  his  final 
rej>ort  accounted  as  holding  for  his  services 
as  such  attorney,  the  amount  due  the  appel- 
lees from  said  estate.  To  his  report  the  ap- 
pelleea  filed  exceptions.  An  administrator 
is,  ,in  a  sense,  an  officer  of  the  court,  and  at 
all  times  subject  to  the  court's  orders.  Hence 
the  right  of  the  court  to  make  orders  with 
reference  to  many  things  pertaining  to  the 
conduct  of  an  administrator  in  the  settle- 
ment of  an  estate  Is  purely  discretionary. 
Of  that  nature  was  the  question  presented 
by  the  petitions  of  the  appellees  to  require 
the  appellant  to  pay  their  claims  out  of  the 
funds  in  his  hands  before  closing  the  estate. 
In  such  cases  a  change  of  venue  is  not  a 
matter  of  right.  As  bearing  upon  the  ques- 
tion here  involved,  see  McOleUand  v.  Brls- 
tow.  9  Ind.  App.'  543,  35  N.  B.  107.  The 
judgment  of  the  court  below  is  In  aJI  things 
affirmed. 

(U  Ind.  App.  SW) 

MANOR  et  al  t.  HBFFNBR  et  at. 
(AppeUate  Court  of  Indiana.     May  12,  1896.) 
MicuAvic's  Lies— SnjT  to  Forkci/)Se — Pleadixo 

— MATCRULa  FcRNIgBBtJ   AKD   0SED— SSV- 

ARAL  Houses — Appohtionmbkt. 

1.  In  an  action  by  a  material  man  to  en- 
force a  lien,  a  complaint  which  alleges  that  the 
contractora  purchased  from  plaintiff  "certain 
building  materials,"  naming  them,  which,  were 
delivered  at  the  "boilding  tor  the  pnrpnse  of 
being  used  in  the  erection  and  construction  of 
the  same,"  and  "were  used  in  the  construction 
if  said  building."  sufficiently  alleges  that  the 
materials  were  furnished  for,  agd  used  in.  the 
construction  of  the  bn!ldin)(  against  which  the 
lien  is  sought  to  t>e  enforced  for  payment  there- 
of. 

2.  Where  It  had  been  found  that  a  ma- 
terial man  famished  a  quantity  of  lumber  and 
other  bnilding  material  which  was  used  in  tiie 
construction  of  16  houses,  and  that  material  of 
a  certain  valne  had  been  used  in  each,"  a  cred- 
it paid  on  account  of  material  furnished  was 


properly  m>portIon«d,  and  one-sixteenth  part  ap- 
plied on  the  amonnt  due  on  each  house. 

3.  In  such  case  It  was  proper  to  apportion 
the  costs,  and  make  eadi  house  liable  for  its 
proirartionate  sliare. 

Appeal  from  circuit  court,  Delaware  cotmt^; 
George  H.  Koona,  Judge. 

Action  by  George  Heffner  and  others 
against  David  T.  Manor  and  others.  From  a 
judgment  in  favor  of  plaintiffs,  defendants  ap- 
peal.   Affirmed. 

Ryan  &  Thompson,  for  appelhints.  J.  N. 
Templer  &  Son,  for  appellees. 

ROSS,  J.  The  appellants  David  J.  Manor, 
John  D.  Krohp,  and  William  Q.  Maltlen,  aa 
the  owners  of  certain  lots  in  the  town  of  Al- 
bany, Delaware  county,  Ind.,  entered  into  a 
contract  with  the  appellants  Nicholas  Jensen 
and  Harry  Huckle,  contractors,  to  furnish  the 
materials,  and  build  for  them,  on  said  lots,  a 
number  of  dwelling  booses,  for  which  they 
agreed  to  pay  said  contractors  a  stipulated 
sum.  The  contract  was  afterwards  modifie'i, 
reducing  the  number  of  houses  to  be  buU^ 
and  lessening  the  contract  price  therefoii 
The  number  of  houses  built  was  16,  and  th« 
price  to  be  paid  therefor  was  $6,945.70.  Th« 
appellants  Jensen  &  Huckle  purchased  from 
the  appellees  Ezra  P.  Hubbard,  Fred  Hub- 
bard, and  Richard  Burnett  a  quantity  of> 
lumber  and  other  building  materials,  whldi 
they  used  In  the  construction  of  said  houses. 
It  does  not  appear  tltat  any  particular  quanti- 
ty or  part  of  the  lumber  or  materials  was  fur- 
nished for  any  particular  house  or  houses, 
but  that  it. was  all  furnished  together,  and 
used  by  the  contraptors  or  those  working  for 
them,  as  necessary  in  the  construction  of  all 
of  the  houses,  about  equal  parts  or  quantities 
being  use^  in  each  hoi^se.  For  the  materials 
thus  furnished,  notice  was  filed  of  an  inten- 
tion to  hold  a  lien  on  each  of  the  houses.  The 
appellees  Jonas  A.  Hartzell  and  Robert  D. 
Hartzell  were  employed  by  the  contractors  to 
plaster  the  houses,  and  the  appellee  George 
Heffner  to  do  the  finishing  carpenter  work  in 
their  construction  and  completion.  Notices  of 
their  intention  to  hold  liens  for  the  work  done 
by  them  were  also  filed.  Three  separate  ac- 
tions were  instituted  In  the  court  below,  one 
by  Hubbard,  Hubbard  &  Burnett,  another  by 
Hartzell  &  HartzeU,  and  the  third  by  Heft- 
ner,  against  all  of  the  appellants,  asking  per- 
sonal Judgment  against  Jensen  &  Huckle,  and 
a  foreclosure  against  the  others.  The  three 
actions,  by  agreement  of  the  parties,  were 
consolidated  and  tried  as  one,  all  of  the  ap- 
pellees recovering  against  the  appellants  Jen- 
sen &  Huckle.  while  the  appellees  Hubbard, 
Hubbard  &  Burnett  alone  were  granted  a 
foreclosure. 

It  is  Insisted  on  behalf  of  the  appellants- 
Manor,  Krohn,  and  Maltlen  that  neither  para- 
graph of  the  complaint  of  the  appellees  Hub- 
bard, Hubbard  &  Burnett  states  a  cause  of 
action,  for  the  reason,  as  counsel  say,  that 
"there  la  no  averment  fhat  the  u>ateriais  sued' 
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for  were  fumlahed  for  the  appeUant's  build- 
ing." It  seema  to  be  settled  In  this  state 
that.  In  an  action  by  a  material  man  to  re- 
cover for  materials  furnished  to  a  contractor, 
it  must  appear,  not  only  that  they  were  fur- 
nished, but  also  that  they  were  used  In  the 
construction  of  the  building  against  which  a 
lien  Is  sought  to  be  enforced  in  payment 
therefor.  In  Jones  t.  Hall,  9  Ind.  App.  458, 
35  N.  E.  923,  and  37  N.  E.  25,  this  court  says: 
"It  Is  not  enough  that  the  materials  were 
purchased  by  the  contractor,  and  actually 
used  in  the  building.  It  is  necessary  that 
they  should  have  been  furnished  for  the 
building.  The  question  is  not  an  open  one, 
but  has  been  adjudicated,  and  the  adjudica- 
tion acquiesced  in  for  years.  City  of  Craw- 
fordsvUle  v.  Barr,  45  Ind.  258;  HIU  v.  Braden, 
64  Ind.  72;  Hill  v.  Ryan,  Id.  118;  Crawford 
▼.  Crockett,  55  Ind.  220;  Talbott  v.  Goddard, 
Id.  496;  City  of  Crawfordsvllle  v.  Brundage, 
67  Ind.  262;  HUl  ▼.  Sloan,  59  Ind.  181;  Law- 
ton  r.  Case,  73  Ind.  60.  The  same  general 
doctrine  is  announced  In  Claris  ▼.  Huey,  12 
Ind.  App.  224,  40  N.  E.  152;  FarreU  v.  Manu- 
facturing Co.,  12  Ind.  App.  326,  40  N.  E.  25; 
Neeley  ▼.  Searight,  113  Ind.  816,  15  N.  E. 
698."  In  each  paragraph  of  the  complaint  of 
Hubbard,  Hubbard  &  Burnett,  It  is  alleged,  in 
substantially  the  same  language,  that  the  ap- 
pellants Jensen  &  Huclile,  purchased  of  the 
plaintiffs,  "certain  building  materials,  consist- 
ing of  lumber,  dimension  stuff,  shingles,  doors, 
sash,  glass,  and  plastering  lath,"  which  were 
delivered  at  the  "building  for  the  purpose  of 
being  used  in  the  erection  and  construction  of 
the  same,"  and  "were  used  In  the  construc- 
tion of  said  building."  We  think  each  par- 
agraph of  the  complaint  is  good  in  this  re- 
spect. 

Upon  the  trial,  the  court,  at  the  request  of 
the  appellants,  made  a  special  finding  of  facts, 
with  conclusions  of  law  thereon.  To  the  con- 
clusions of  Ilw,  the  appellants  Manor,  Krohn, 
and  Maitlen  excepted.  The  appellants  in- 
sist that  the  facts  found  are  insufficient  to 
sustain  the  court's  conclusions  of  law  there- 
on, for  several  reasons,  namely:  "(1)  Because 
It  appears  therefrom  that  a  quantity  of  lum- 
ber, doors,  sash,  lath,  etc.,  were  sold  to  the 
contractors,  to  be  used  by  them  in  a  number 
of  bouses,  each  situated  upon  a  different  lot, 
and  that  tbere  Is  no  finding  as  to  how  much 
was  furnished  or  used  for  each  particular 
house;  (2)  that,  upon  the  bill  for  the  material 
furnished,  several  payments  had  been  made, 
but  the*finding  does  not  show  to  which  par- 
ticular house  or  houses,  or  to  which  identical 
items  of  the  account.  It  was  applied;  (3)  that 
there  Is  no  finding  that  the  materials,  or  any 
particular  part  thereof,  were  furnished  for 
any  particular  bouse;  (4)  that  there  Is  no 
finding  that  the  material  was  either  furnished 
or  used  in  the  construction  of  these  build- 
ings." The  finding  of  facts  Is  too  long  to  set 
out  In  tills  opinion.  We  have  undertaken,  in 
the  light  of  the  brief  of  counsel  for  the  ap- 
pellants, to  examine  the  findings  with  refer- 


ence to  each  and  all  of  the  objections  urged 
against  their  sufficiency,  and  believe  they  are 
ample  In  every  respect  It  Is  found  that,  of 
the  materials  furnished  by  the  appellees  Hnl>- 
bard,  Hubbard  &  Burnett,  an  itemized  state- 
ment of  which  was  filed  with  their  complaint, 
$182.62  worth  was  furnished  for  each  of  a 
certain  number  of  the  houses;  that  payments 
had  been  made,  which  should  be  applied  In 
the  proportion  of  $64.22  to  each  bouse,  leaviiig 
a  balance  due  for  material  furnished  for  each 
of  said  houses  of  $118.40,  which  sum  was 
due  on  account  of,  and  chargeable  to,  each 
house.  Each  bouse  and  lot  against  which  the 
court  found  there  was  a  charge  was  designat- 
ed in  the  finding.  As  to  the  other  houses  and 
lots,  other  sums  were  found,  which  need  not 
be  specially  stated.  It  does  appear  clearly 
from  the  findings  that  the  appellees  Hubbard, 
Hubbard  &  Burnett  did  furnish  a  quantity  of 
lumber  and  other  buildiiig-  material,  and 
which  was  used  In  the  construction  of  the 
houses  built  b;  said  contractors,  Jensen  &. 
Huckle,  for  the  appellants  Manor,  Krohn  and 
JVIaltlen;  that.  In  the  construction  of  a  num- 
ber of  the  houses,  there  was  furnished  and 
used  material  of  the  value  of  $182.62,  while 
In  others  more  than  that  amount  was  used. 
Of  the  amount  paid  on  account  of  such  mate- 
rials, the  court  applied,  as  a  credit,  one-stx- 
teenth  part  to  the  amount  due  on  account  of 
each  house,  16  bouses,  all  told,  being  the  num- 
ber constructed,  and  for  which  such  materials 
were  furnished.  As  to  whether  or  not  the 
evidence  warranted  the  findings  made  by  the 
court,  we  are  not  called  upon  to  decide;  but 
we  do  think  that  the  facts  found  by  the 
court  are  sufficient  to  sustain  the  Judgment. 
The  consolidation  and  trial  of  the  tliree  sep- 
arate actions  as  one  lias  had  a  tendency  to 
confuse,  and  in  some  respects,  on  account 
thereof,  the  record  is  indefinite  and  uncertain; 
but,  for  all  that,  we  think  that  the  facts 
found  by  the  court  are  sufficiently  clear  and 
definite  to  warrant  and  sustain  the  Judgment 
rendered.  The  case  of  Clark  v.  Huey,  su- 
pra, was  in  its  facts  very  similar  to  the  case 
in  hand,  and  the  same  questions  here  present- 
ed were  urged  there,  and  decided  against  the 
appellants. 

As  to  the  question  of  costs.  It  was  proper  for 
the  court  to  apportion  them,  making  each 
house  liable  for  its  proportionate  share.  We 
find  no  reasonable  error  in  the  record.  Judg- 
ment affirmed. 

LOTZ,  J.,  did  not  participate. 


(U  Ind.  App.  293) 
VERMILLION  et  aL  v.  MUSTARD. 
(Appellate  Court  of  Indiana.     May  12,  1896.) 
Complaint— QoAKTUM   Mbkuit— Spcoiai. 

FlKDINOS. 

1.  The  first  paragraph  of  a  complaint,  al- 
leging that  defendants  are  indebted  to  plaintiff 
in  the  sum  of  $500  for  aervices  rendered  them 
b]r  him  at  their  special  Instance  and  request, 
will  be  held  to  be  for  the  reasonable  value  of  the 
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■erricea,  it  being  followed  by  one  tor  $500  ex- 
preaaly  agreed  to  be  paid  for  the  Berricea, 
thoogh  the  bill  of  parbcnlara  filed  with  both 
paragrapha  recited:  "Said  aerrices  being  ren- 
dered upon  the  promisea  and  agreement  of 
•  •  •  to  pay  the  said  •  •  •  $500  for  hia 
swrlcea." 

2.  Where  the  firat  paragtaidi  of  a  com- 
plaint aeeka  recovery  of  $600  aa  to  the  reaaon- 
able  value  of  aervicea,  and  the  aecond  para- 
graph aeeka  recovery  of  anch  aam  aa  the  amoont 
apecially  a^eed  to  be  paid  for  the  awvicea, 
and  an  anawer  to  a  apecial  interrogatory  ia  that 
the  amount  fonnd  due  plaintiff  ($500)  waa  not 
by  reaaon  of  a  contract  to  pay  the  same,  but 
waa  the  reaaonable  value  of  the  aervicea,  an 
anawer  to  another  interrogatory,  that  the  gen- 
eral verdict  for  plaintiff  waa  baaed  on  the 
aecond  paragraph  of  the  compWnt,  will  be  dia- 
regaided. 

Appeal  from  drcnlt  court,  Madison  connty; 
▲.  Ellison,  Jndge. 

Action  by  Daniel  V.  Mustard  against  Uriah 
G.  Yermlllion  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeaL    Affirmed. 

Chipman,  Keltner  &  Hendee  and  Heniy, 
McMafaan  &  Van  Osdal,  for  appellants.  D. 
W.  Nord  and  W.  S.  Bills,  for  appeUee. 


DAVIS,  3.  In  the  court  below  the  appellee 
recovered  Judgment  against  appellants  for 
$160.  The  only  error  assigned  is  that  the  court 
erred  in  oTemdIng  appellants'  motion  for 
Judgment  in  their  favor,  upon  the  special  find- 
ings of  the  Jury  In  answer  to  interrogatories, 
notwithstanding  the  general  yerdlct  The 
comphilnt  Is  In  two  paragraphs.  In  the  first, 
appellee  alleges  that  appellants  are  Indebted 
to  liim  in  the  sum  of  $500,  for  services  render^ 
ed  them  by  him  at  their  special  Instance  and 
request,  and  that  taid  sum  is  due  and  unpaid. 
In  the  second  paragraph,  the  appellee  alleges 
that,  pursuant  to  employment  of  api>eilanta, 
he  rendered  certain  services  for  them,  for 
which  they  promised  and  agreed  to  pay  him 
$500,  which  sum  Is  now  due  and  remains  un- 
paid. With  their  general  verdict  In  favor  of 
appellee,  the  Jury  returned  interrogatories,  in 
which  they  said  that  they  based  their  verdict 
on  the  second  paragraph  of  complaint;  that 
the  amount  they  fonnd  due  api)ellee  was  not 
by  reason  of  a  contract  to  pay  the  same;  and 
tbat  the  amount  they  allowed  bim  waa  the 
reasonable  value  of  his  services.  The  eVi- 
detace  Is  not  In  the  record.  Coimsel  for  ap- 
pellants contend  that  each  paragraph  of  the 
complaint  is  upon  a  special  contract  to  recov- 
er $500,  and  that  the  appellee  could  not  re- 
cover upon  an  implied  contract.  The  particu- 
lar point  upon  which  counsel  rely  for  a  revers- 
al la  stated  by  them  as  follows:  "It  is  easily 
seen  that  the  first  question  and  answer  are  of 
no  consequence,  because  the  Jury  could  hare 
said  the  first  paragraph  as  well  as  the  sec- 
ond, and  It  would  have  made  no  difference  In 
this  case,  or  could  have  been  answered  "on 
both  paragraphs,"  and  the  case  would  not 
have  been  materially  altered.  The  material 
thing  to  notice  Is  that  the  Jury  found  that 
there  was  no  contract  In  answer  to  the  second 
Interrogatory,  and  they  find  for  the  plaintiff  in 


their  general  verdict,  and  allow  him  $1S0,  aa 
the  reasonable  value  of  the  services  rendered 
by  the  plalntifl.  We  have  then  the  fpUowing 
situation:  A  complaint  proceeding  on  the  the- 
ory of  special  contract  and  answer  of  general 
denial,  and  a  finding  by  the  Jury  that  there 
was  no  contract,  and  that  the  Jury  "allow  the 
plaintiff  $160  as  the  reasonable  value  of  bis 
services. "  We  may  therefore  regard  the  an- 
swer of  the  Jury  that  they  base  their  verdict 
on  the  second  paragraph  of  the  complaint  as 
of  no  consequence.  Aswimlng,  therefore,  that, 
in  a  case  on  special  contract,  there  cannot  be 
a  recovery  on  the  quantum  meruit,  the  only 
material  question  Is  whether  the  first  para- 
graph of  the  complaint  Is  founded  on  a  special 
contract  Counsel  for  appellants  Insist  that  a 
reference  to  the  bill  of  particulars  shows  that 
the  first  paragraph  Is  drawn  on  the  theory  of 
a  special  contract,  because  the  bill  of  par- 
ticulars filed  with  both  paragraphs  of  the 
complaint  recites  that:  "Said  services  being 
rendered  uiwn  the  promises  and  agreement  of 
Jesse  L.  Vermillion  to  pay  the  said  Daniel  F. 
Mustard  the  sum  of  five  hundred  dollars  ($500) 
for  his  services."  The  bill  of  particulars  la 
In  harmony  with  the  averments  contained  in 
the  second  paragraph  of  the  complaint,  but 
the  recitals  therein  cannot  control  the  aver- 
ments In  the  first  paragraph.  Furry  v.  O'Con- 
nor, 1  Ind.  App.  573,  28  N.  E.  103;  Chapman 
V.  Railway  Co.,.  11  Ind.  App.  632,  39  N.  E. 
289. 

The  bill  of  particulars  was  not  necessary  to 
the  sufficiency  of  the  complaint  It  contains 
no  Items  as  to  time  or  amount  of  labor.  In 
fact  the  particulars  of  the  claim  are  fully  set 
forth  in  each  paragraph  of  the  complaint 
The  only  material  difference  between  the  aver- 
ments in  the  two  iiaragraphs  Is  that  In  the 
first  paragraph  a  recovery  ia  sought  on  the 
quantum  meruit  for  the  value  of  the  services 
rendered,  and  In  the  second  paragraph  the  re- 
covery is  sought  on  the  special  contract  for  the 
agreed  price.  We  determine  the  theory  of  the 
first  paragraph  of  the  complaint  from  the 
averments  therein  contained,  and  not  from 
the  bill  of  particulars  filed  with  both  para- 
graphs. The  answers  of  the  Jury  to  the  in- 
terrogatories clearly  show  that  the  Jury  allow- 
ed the  appellee  the  reasonable  value  of  Us 
services,  and  that  the  amount  foimd  due  him 
-was  not  by  reason  of  a  special  contract  to  pay 
that  sum.  It  Is  therefore  manifest  tbat  the 
Verdict  In  favor  of  appellee  was  not  based  on 
thie  second  paragraph  of  the  complaint  In 
other  words,  as  we  construe  the  first  para- 
graph of  the  complaint  the  appeUee  was  en- 
titled to  recover  thereon  for  the  reasonable 
value  of  his  services.  The  answers  of  the  Ju- 
ry to  the  Interrogatories  disclose  that  their 
general  verdict  was  for  the  reasonable  value 
of  hia  services.  Disregarding  the  answer  to 
the  first  Interrogatory,  there  Is  no  Inconsistency; 
but  If  we  assume  that  the  answers  to  the  In- 
terrogatories are  Inconsistent,  the  general  ver- 
dict stands  and  controls  the  Judgment  un- 
less the  answers  are  in  Irreconcilable  conflict 
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witb  tbe  general  verdict    Gates  t.  Scott,  12S 
Ind.  459,  24  N.  E.  2S7. 

Our  conclusion  Is  that  the  first  paragraph  of 
the  complaint  does  not  proceed  on  tbe  the- 
ory of  a  special  contract,  and  that  the  answers 
of  the  Jury  to  the  Interrogatories  are  not  in 
Irreconcilable  conflict  with  the  general  yerdict 
Judgment  affirmed. 


(U  Ind.  App.  6M) 

MOORE  T.  HORNBR.^ 
(Appellate  Court  of  Indiana.     May  13.  1886.) 

APPBAI. — JOHIgDIOTIOJt  OP  SopnBMI  CotTBT — KB- 

LiKP  PROK  Default. 
An  appeal  from  the  jod^ment  in  proceed- 
ings to  be  reUeved  from  a  default  entered  in  an 
action  to  qniet  title  most  be  talcca  to  the  sn- 
preme  court,  which  alone  had  jurisdiction  of 
an  appeal  from  the  orinnal  judgment.  Dallin 
V.  Mclvor  (Ind.  Sap)  39  N.  K.  461,  foUowed. 

Appeal  from  ctrcuit  court,  Boone  county. 

Action  by  Tmman  B.  Homer  against  Willis 
B.  Moore  to  be  relieved  from  a  Judgment  by 
default,  rendered  in  a  suit  to  qniet  title.  Prom 
a  Judgment  for  plaintiCF,  defendant  appeals. 
Tmnsferred  to  supreme  court 

Ira  M.  Sharp,  for  appellant  Terhnne  A 
New,  for  appellee. 

GAVIN,  C.  J.  Appellee  filed  a  complaint  to 
be  relieved  from  a  default  and  Judgment  quiet- 
ing title  to  certain  lands.  Any  appeal  from 
the  original  Judgment  must  have  been  to  the 
supreme  cotirt.  The  same  court  has  Jurisdic- 
tion of  an  api>eal  from  the  proceedings  to  be 
relieved  therefrom.  Dallin  v.  Mclvor  (Ind. 
Sup.)  39  N.  B.  461. 

(U  Ind.  App.  SS)        —=— 

HOPPES  V.  CHAPIN. 
(Appellate  Court  of  Indiana.     May  8,   1896.) 
VXKOiCT — OERTAniTT— Appellate   ConRT— Joaia- 

DIOTION— JODOMERT   ON    tiPBCIAL  VeRDIOT 

— Review  om  Appeal — Praoticb. 

1.  A  special  verdict  finding  andi  facts  as 
leave  nothing  for  the  court  to  do,  except  to 
make  a  matbematical  calculation,  ia  Buffident 
where  a  money  judgment  only  is  sought. 

2.  Tbe  appellate  courf  s  jurisdiction  on  ap- 
peal Is  confined  ezclnsively  to  a  review  of  er- 
rors of  law,  and  it  has  no  power  to  review  er- 
rors of  fact. 

3.  Refusal  to  render  judgment  for  n  party 
on  the  Bt>ecial  verdict  is  not  gronnd  for  a  new 
trial.  If  a  party  wishes  to  avail  himself  of 
such  a  ruliog,  he  should  move  for  judgment  on 
the  verdict  and  except  to  the  ruling  thereon. 

Appeal  from  circuit  court  Jay  coimty;  D. 
D.  Ueller,  Judge. 

Action  by  Etta  Chapin  against  Sylvester 
Hoppes.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  appeals.     Afiirmed. 

La  Follette  &  Adair,  for  appellant  Heading- 
ton  &  La  Follette  and  A.  M.  Waters,  for  appel- 
lee. 

LOTZ,  J.  The  appellee  sued  the  appelUnt 
to  recover  damages  for  a  fraud  alleged  to 
have  been  perpetrated  upon  her  In  tlie  set- 
tlement of  a  bastardy  proceeding,  and  reco>T- 
ared  Judgment  In  the  court  below. 

'Transferred.     See  46  N.  B.  341. 


The  first  assignment  of  error  calls  In  anes- 
tlon  the  sofiiciency  of  the  amended  complaint 
The  complaint  is  assailed  for  the  first  time  in 
this  court  It  Is  unquestionably  good  after 
verdict 

Another  assignment  of  error  is  the  overrul- 
ing of  appellant's  motion  for  a  venire  de  novo. 
The  only  objection  made  to  the  special  verdict 
under  this  assignment  is  that  the  verdict  falls 
to  assess  the  amount  of  the  recovery.  If  a 
money  Judgment  only  is  sought  by  the  ac- 
tion, the  verdict  or  findings,  whether  they 
be  special  or  general,  must  determine  the 
amount,  or  find  such  facts  as  leave  nothing 
for  the  court  to  do  but  to  make  a  mere 
mathematical  calculation.  Johnson  v.  Bnck- 
len,  g  Ind.  App.  154,  36  N.  B.  176.  The  spe- 
cial verdict  before  ns  finds  such  facts  as 
leave  nothing  for  the  court  to  do  except  to 
make  a  mathematical  calcination.  There  was 
no  error  In  overruling  the  motion  for  a  venire 
de  novo. 

The  only  other  assignment  of  error  is  tbe 
overruling  of  appellant's  motion  for  a  new 
trial.  It  Is  Insisted  that  the  verdict  is  not 
supported  by  sufficient  evidence,  and  Is  con- 
trary to  the  law.  This  court's  Jurisdiction  on 
appeal  Is  confined  exclusively  to  a  review  of 
errors  of  law,  and  we  have  no  power  to  re- 
view errors  of  fact  Simons  v.  Beavers  (Ind. 
App.)  43  N.  B.  478;  Deal  v.  State,  140  Ind. 
354,  39  N.  B.  93.  If  there  Is  any  evidence 
fairly  tending  to  support  the  material  facta 
essential  to  a  recovery,  or  ]1  there  be  a  eoo- 
fllct  of  evidence  on  such  questions,  this  court 
ha«  no  power  to  weigh  the  evidence.  A  care> 
ful  consideration  of  the  evidence  discloses 
that  there  was  some  evidence  tending  ro  sup- 
port the  verdict  on  every  essential  point 

Another  cause  for  a  new  trial  Is  that  the 
court  errred  in  refusing  to  render  Judgment 
for  the  defendant  on  the  special  verdict 
This  is  not  properly  a  cause  for  a  new  trial. 
If  the  appellant  wished  to  avail  himself  of 
such  a  ruling,  he  should  have  made  a  motion 
for  Judgment  on  the  verdict  and  excepted  to 
the  ruling  thereon,  and  assigned  such  mllng 
as  error  in  this  court  The  record  does  not 
show  tliat  appellant  made  such  motion,  nor 
is  ithe  ruling  thereon  assigned  as  error  in  this 
court  Rulings  on  such  motions  do  not  oc- 
cur on  the  trial,  but  subsequently  thereto,  and 
cannot  be  reached  by  a  motion  for  a  new  trial. 
There  is  no  reversible  error  In  the  record. 
Judgment  affirmed. 


(15  Ind.  App.  268) 

EICHEL  T.  SUPREME  LODGE  KNIGHTS 

OP  PYTHIAS  OP  THE  WORLD. 

(Appellate  Ciourt  of  Indiana.     May  8,  189S.) 

IKSDBANCB  —  FORPBITORB— WAIVBa  —  BviDBSOa— 

SorviciBiiCT. 
If  an  agent  of  a  fraternal  insurance  aa- 
sociation  may  change  by  parol  agreement  tiie 
time  fixed  by  the  oy-laws  for  monthly  pay- 
ments, and  waive  a  forfeiture  which  would 
otherwise  result  from  the  failure  to  make  inch 
payments  at  the  time  so  fixed,  a  forfeiture  wai>. 
not  waived  by  the  mere  promise  of  the  branch 
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precident  of  inich  association  that  he  irould 
■end  notice  when  payments  became  due,  where 
H  did  not  appear  tnat  the  president,  in  making 
■ndt  promise,  assumed  to  act  on  l>ehal(  of  the 
aanociatiod,  nor  that  the  parties  in  interest 
wete  misled  thereby. 

Appeal .  from  roperlor  court,  Vanderburgh 
county:  Peter  Maler,  Jodge. 

Action  by  Birdie  Bichel  agalast  the  Su- 
preme Lodge  Knights  of  Pythias  of  the 
World.  There  was  a  Judgment  for  defend- 
ant, and  plaintifF  appeals.     Affirmed. 

C.  B.  Harris  and  W.  W.  Ireland,  for  ap- 
pellant   Jauics  G.  Owen,  for  (appellee. 


DAVIS,  J.  This  action  was  instituted  by 
the  appellant  against  the  appellee  to  recover 
on  a  certificate  of  life  insurance  issued  by 
the  appellee,  through  the  board  of  control  of 
the  endowment  rank.  Knights  of  Pythias  of 
the  World,  on  the  life  of  appellant's  hus- 
band, in  the  sum  of  $2,000,  payable  to  her  on 
his  death.  A  trial  by  jury  resulted  in  a 
Judgment  for  appellee.  The  certificate  pro- 
vides that  said  sum  is  payable  to  the  bene- 
ficiary "In  consideration  of  the  payment 
hereafter  to  said  endowment  rank  of  all  as- 
sessments as  required,  and  the  full  compli- 
ance with  the  laws  gOTemlng  this  rank  now 
iB  force,  or  that  may  hereafter  be  enact- 
ed," etc.  The  general  laws  provide  that 
"monthly  payments  of  members  holding  cer- 
tificates of  endowment  shall  be  due  and  pay- 
able to  the  secretary  of  the  section,  without 
notice,  on  the  first  day  of  each  and  every 
month;  and  a  failure  to  make  such  payment 
on  or  before  the  tenth  day  of  each  month 
shall  cause,  from  and  after  snch  date,  a  for- 
feiture of  the  certificate  at  endowment,  and 
all  right,  title,  and  Interest  snch  member,  or 
his  beneficiaries,  may  have  In  and  to  the 
same,  and  membership  shall  cease  absolute- 
ly." The  amonnt  which  the  member  In  this 
instance  agreed  to  pay,  as  prescribed  by  the 
general  laws  of  the  order,  was  $2.10  per 
month.  The  time  or  amount  of  payment 
never  vailed.  The  Insured  was  regularly 
required  to  pay  $2.10  each  month.  The  cer^ 
tificate  in   question   was  Issued   In   March, 

1892.  Marx  BIchel,  the  Insured,  paid  the 
monthly  payments  to  and  Including  March, 

1893.  In  that  month  his  health  became  im- 
paired, and  he  was  thereafter  more  or  less 
Indisposed  and  disabled.  In  March,  1893,  he 
appointed  Ben  Weil  his  agent  to  attend  to 
his  business  for  him.  At  that  time  R.  S. 
McJUton  was  secretary,  and  Dr.  Short  was 
president,  of  the  section  to  which  Blcbel  be- 
longed. On  the  23d  of  that  month.  Well 
was  attending  to  Elcbel's  business,  when  his 
attention  was  called  to  the  policy  held  by 
Cichel  In  the  endowment  rank  of  the  Knights 
of  Pythias.  In  this  connection  we  quote 
fmm  the  testimony  of  said  Well,  as  foand 
(n  appellant's  brief:  "Did  you  talk  to  any- 
body In  regard  to  It?  A.  McTilton  called 
my  attention  to  It.  Q.  Tell  the  conversation 
l>etwe«B  yoo  and   Standard   McJIlton.     A. 


Between  fifteen  minutes  and  a  half  hour  be-' 
fore  I  left  there  to  come  home,  McJUton 
came  into  my  room,  and  said,  'Ben,  have  yon 
made  any  arrangements  about  Marx's  Insur- 
ance?' and  I  said.  'No;  I  never  thought  of 
it'  Then  I  said,  'Who  shall  I  make  the  ar- 
rangements with?  and  be  said:  'I  am  the 
secretary,  but  I  am  going  to  leave  in  a  few 
days,  and  Dr.  Short  will  attend  to  my  busi- 
ness. You  go  over  to  Dr.  Short,  and  leave 
the  money  with  hUn.'  It  was  only  a  few 
steps  over  from  the  hotel  to  Dr.  Short's,— 
perhaps  T5  yards.  I  went  down.  I  met 
Riddle,  and  he  said,  "Where  are  you  going?" 
and  I  said.  To  Dr.  Short's.'  And  we  went 
over  together,  and  I  asked  Dr.  Short  if  Marx 
owed  anything.  He  said,  'No;  but  you  bet- 
ter leave  money  here,  in  case  something  be- 
comes due;"  and  I  left  $4.20.  After  that  I 
said,  'Marx  Is  In  a  bad  shape,  and  I  am  to 
attend  to  his  business,  and  will  you  notify 
me  If  anything  becomes  due;'  and  he  said, 
•Yes.'  •  •  •  A.  I  went  back  to  the  Car- 
lyle  Hotel.  McJIlton  was  still  there,  and  I 
told  him  I  had  left  $4.20,  and  told  him  that, 
when  this  money  was  exhausted,  that  Dr. 
Short  would  notify  me;  and  he  said  that 
was  all  right  Q.  Ton  reported  what  you 
had  done  with  Dr.  Short?  A.  Yes,  sir." 
This  $4.20  paid  the  April  and  May  install- 
ments. Nothing  was  paid  in  June  or  July. 
Well  was  not  notified  or  Informed  by  said 
Short,  or  any  other  person,  that  anything 
was  due  from  Elchel,  until  after  bis  death, 
on  the  25th  of  July,  1893. 

The  position  of  counsel  for  appellant  is 
that  Short  and  McJIlton  had  authority  to 
change  by  parol  agreement  the  time  when 
the  payments  should  be  made  by  the  insur- 
ed, and  that  notice  of  payment  should  b« 
given  before  payment  was  required,  and  that 
the  testimony  shows  that  they  agreed  that 
notice  should  be  given  by  them  to  Well  be- 
fore any  further  payment  should  be  required 
on  the  Elchel  certificate,  and  that,  because 
the  notice  was  not  given,  there  was  no  for- 
feiture by  reason  of  the  failure  to  pay  the 
June  and  July  payments.  Assuming,  with- 
out deciding,  that  the  forfeiture  which  re- 
sults from  the  failure  to  make  the  payments 
before  the  10th  of  thie  month  might  be  waiv- 
ed by  an  agent,  the  questloa  remains  wheth- 
er the  evidence  shows  such  waiver  in  this 
case.  The  evidence  on  which  appellant  re- 
lies is  that  Well,  when  he  paid  the  $4.20, 
said  to  Short,  "Will  yon  notify  me  if  any- 
thing becomes  due,"  and  that  Short  said, 
"Yes."  This  is  the  gist  of  the  entire  evi- 
dence on  the  subject  We  cannot  constrne 
this  evidence  as  a  waiver  by  Short  of  any  of 
the  provisions  of  the  contract  There  was 
no  misunderstanding  about  any  payments. 
There  was  no  pretense  that  Elchel  had  made 
any  advancn  payments.  Elchel  was  advis- 
ed of  the  conversation  between  Well  and 
Short  and  McJIlton.  So  far  as  the  record 
discloses,  the  parties  in  interest  all  knew 
that  $2.10  t>ecame  due  and  payable  on  or  b»- 
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fore  the  10th  of  each  month.  The  time  of 
no  payment  was  extended.  No  payment  or 
forfeiture  was  waived.  When  Dr.  Short,  in 
response  to  Weil's  request,  said  he  would 
give  him  notice  If  anything  became  due  on 
the  certificate,  it  does  not  appear  that  he 
was  assuming  to  act  for  or  in  behalf  of  ap- 
pellee as  to  the  giving  of  such  notice.  He 
did  not  deceive  or  mislead  Weil  by  assuming 
to  have  authority  to  change  the  terms  of  the 
contract  as  to  either  the  time  or  notice  of 
the  monthly  payments.  If  there  had  been 
any  misunderstanding  or  misrepresentation 
as  to  any  fact,  or  any  statement  that  no  fur- 
ther payment  would  be  required  by  appellee 
until  notice  was  given,  or  that  the  forfeiture 
for  nonpajTnent  before  the  10th  of  the  month 
would  be  waived  by  appellee,  or  by  the 
agent  for  appellee,  then  the  question  as  to 
whether  the  agent  was  acting  within  the 
apparent  scope  of  his  authority  might  be  ma- 
terial; but  assuming,  as  we  have  for  the 
purpose  of  this  decision,  the  existence  of  the 
authority,  we  are  of  the  opinion  that  there 
Is  no  evidence  in  the  record  tending  to  prove 
that  the  agent  agreed,  for  or  In  behalf  of  ap- 
pellee, to  give  Weil  notice  before  any  further 
payment  would  be  required,  or  that  he  in 
any  manner  assumed,  in  behalf  of  appellee, 
to  change  or  waive  any  proylslon  of  the  con- 
tract, or  of  the  laws  of  the  order.  The 
most  that  can  be  claimed,  on  the  evidence, 
is  that,  as  a  personal  favor  to  Weil,  Dr. 
Short  promised  to  notify  him  when  anything 
should  become  due  on  the  Bichel  certificate. 
Moreover,  as  a  matter  of  fact,  the  knowl- 
edge or  information  of  Dr.  Short  as  to  when 
any  payments  became  due  was  not  greater 
than  that  of  the  parties  In  Interest.  Neither 
appellant  nor  her  husband  was  deceived  or 
misled  as  to  the  time  when  the  payments  be- 
came due. 

In  the  view  we  take  of  the  case,  it  is  not 
necessary  to  consider  the  other  question  pre- 
sented. The  evidence,  when  most  favorably 
construed  in  behalf  of  appellant,  fails,  in  our 
opinion,  to  show  any  right  of  action  In  her 
favor.  A  right  result  having  been  reached 
by  the  Jury,  no  reason  exists  for  disturbing 
the  Judgment  of  the  trial  court.  Judgment 
afiSrmed. 


(15  Ind.  App.  289) 

STATE  ex  rtl.  HALL  v.  McGILL  et  aL 
(Appellate  Conrt  of  Indiana.     Maj  12,  1896.) 

CI.BKK  or  COCBT— POWBRS    AND    DUTIBB— LlABIV 

ITT  OF  Official  Bondsmen— Dbhakd. 

1.  The  clerk  of  the  circuit  court  is  not  au- 
thorized to  receive  money  for  the  redemption 
of  real  estate  sold  under  tax  liens;  the  revenne 
laws  of  Indiana  not  cont^nplating  redemption 
from  such  sales. 

2.  Prior  to  the  enactment  of  Rev.  St  1894, 
I  7936  (Rev.  St  1881,  |  5850),  making  clerks 
of  the  circuit  conrt  with  their  sureties,  liable 
on  their  official  bonds  for  moneys  received  in 
payment  of  judgments,  dues,  and  demands  ot 
record  in  their  respective  offices,  and  all  funds 
ordered  to  be  paid  into  court  by  the  judge,  the 
sureties  on  the  bond  of  a  clerk  were  not  liable 


for  moneys  received  and  converted  or  lost  by 
him. 

3.  An  action  against  the  snreties  on  the 
bond  of  a  circuit  court  clerliL,  to  recover  mon- 
eys voluntarily  paid  to  him  tor  the  redemption 
of  land  from  a  sale  for  taxes,  and  which  he  bad 
failed  to  so  apply,  or  to  turn  over  to  his  sncces- 
Bor  in  office,  mnst  fail,  in  the  alMence  of  any 
finding  that  a  demand  had  been  made  upon  him 
or  his  l>ondsmen,  or  that  he  had  converted  the 
funds  to  his  own  use. 

Appeal  from  circuit  court,  Claris  county; 
George  H.  D.  Gibson,  Judge. 

Action  on  the  relation  of  Able  W.  Hall,  trus- 
tee of  Jane  L.  Hall  and  another,  against  Rich- 
ard C.  McGlll  and  others,  on  the  official  bond 
of  defendant  McGlIl  as  clerk  of  the  Clark  cir- 
cuit court  From  a  Judgment  in  favor  of  de- 
fendant sureties,— the  principal  not  bdng 
served,— relator  appeals.    Affirmed. 

Jas.  B.  Meriwether  and  L.  A.  Douglass,  for 
appellant    M.  Z.  Stannard,  for  appeUeea. 

LOTZ,  J.  Thla  is  an  action  upon  the  offi- 
cial bond  of  Richard  C.  McGUl  as  clerk  of  the 
Clark  circuit  court  McGlll  was  the  princi- 
pal, and  the  appellees.  Read  and  McGonn, 
■were  his  sureties.  Th^re  was  no  service  up- 
on McGIU,  and  the  cause  proceeded  against 
the  other  defendants.  The  cause  was  tried 
by  the  court  which,  at  the  request  of  the  par- 
ties, made  a  special  finding  of  the  facts,  and 
stated  conclusions  of  law  thereon.  It  appears 
from  the  findings  that  the  relator's  cestuia 
que  trustent,  Jane  L.  Hall  and  another,  -were 
the  owners  of  certain  real  estate  situate  in 
the  dty  of  JefCersonville;  that  the  same  was 
duly  sold  for  delinquent  taxes,  and  that  the 
purchaser  received  a  tax  deed  therefor,  and 
subpequently  instituted  a  suit  against  the 
owners  for  the  possession  thereof,  that  on  the 
trial  of  such  proceedings  the  tax  deed  was 
decreed  invalid  for  the  purposes  of  conveying 
the  title,  and  It  was  further  decreed  that  the 
taxes  for  which  the  sale  was  made  were  a 
lien  thereon,  and  such  lien  was  foreclosed, 
and  six  months'  time  given  the  defendants 
therein  to  pay  the  Judgment;  that  the  Judg- 
ment was  not  paid  within  that  time,  and  the 
sheriir,  upon  a  copy  of  the  decree,  dnly  sold 
the  lands  to  one  John  Craig;  that,  within  a 
year  from  such  sale,  Jane  L.  Hall,  by  her 
agent  and  attorney,  paid  to  McGlll,  as  the 
clerk  of  the  Clark  circuit  court,  the  sum  of 
$1,080,— being  the  full  amount  of  the  pof 
chase  money  and  Interest  for  the  redemption 
of  such  lands  from  such  sale,— and  McOill 
executed  his  receipt  therefor,  as  such  clerk. 
The  moneys  were  not  applied  to  the  redemp- 
tion of  such  lands.  McGiU's  term  of  office  ex- 
pired, and  his  successor  took  possession  there- 
of. He  did  not  turn  over  the  money  so  re- 
ceived to  his  successor,  nor  has  he  ever  paid 
It  to  any  one  for  Jane  L.  Hall,  nor  did  his 
successor  ever  demand  the  moneys  from  him. 
The  findings  are  silent  as  to  whether  Jane  L. 
Hall,  or  any  one  for  her,  ever  demanded  a 
return  of  the  money  from  McGlll,  or  from 
his  bondsmen.     Nor  is  there  any  finding  that 
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McOni  converted  the  moneys  to  Ills  own  obc. 
Nor  la  there  any  fact  found  which  would  ez- 
eoae  a  demand.  The  court  stated  as  a  con- 
doslon  of  law  that  the  moneys  were  received 
by  McOlll,  not  by  virtue  of  his  office,  but  by 
color  of  his  office,  and  that  his  bondsmen 
were  not  liable.  The  appellant  excepted  to 
this  conclusion,  and  this  exception  presents 
the  only  qnestlan  for  consideration  on  this  ap- 
peal! 

It  Is  made  the  duty  of  the  clerk  of  the  cir- 
cuit court  to  receive  moneys  for  the  redemp- 
tion of  real  estate  sold  under  execution.  Sec- 
tion 780,  Rev.  St  1804  (section  768,  Rev.  St 
1881).  But  sales  made  on  the  foreclosure  of 
tax  liens  form  an  exception  to  this  rule.  The 
revenue  laws  of  this  state  do  not  contem- 
plate a  redemption  from  such  sales.  It  was 
80  adjudged  by  the  supreme  court  In  refer- 
ence to  the  same  real  estate  named  In  this 
action.  HaU  v.  Craig,  125  Ind.  S23,  2S  N. 
E.  S3&  By  section  7836,  Rev.  St  18M  (sec- 
tion 5850,  Rev.  St  1881),  it  Is  provided  that: 
"The  clerks  of  the  several  courts  throughout 
this  state  are  h««by  anthoriiied  to  receive 
moneys  In  payment  of  all-  Jndgments,  dues 
and  demands  of  record  in  their  respective 
offices  and  all  such  funds  as  may  be  ordered 
to  be  paid  into  the  respective  courts  of  which 
they  are  clerks  by  the  Judges  thereof;  and 
such  clerics  with  their  sureties  shall  be  liable 
on  their  official  bonds  for  all  moneys  so  re- 
ceived by  said  clerics  and  so  paid  into  such 
courts  under  the  order  of  the  Judges  thereof 
to  any  person  who  may  be  entitied  to  demand 
and  receive  such  money  or  the  funds  from 
them."  Prior  to  the  enactment  of  the  above 
section,  it  was  uniformly  held  that  as  the 
clerk  was  not  authorised  to  receive  moneys, 
his  sureties  on  his  official  bond  were  not  liable 
for  moneys  received  and  converted  or  lost  by 
him.  Jenkfe]s  v.  Lemonds,  28  Ind.  284; 
Doepfner  v.  State,  36  Ind.  Ill;  Carey  v. 
State,  34  Ind.  106;  State  v.  Woodman,  3G  Ind. 
511;  State  v.  Givan,  46  Ind.  267;  Bowers  v. 
Fleming,  67  Ind.  541.  niere  was  no  Judg- 
ment of  record,  upon  w'hich  the  payment 
conid  be  made,  nor  was  the  money  ordered 
to  be  paid  to  the  clerk  by  the  Judge  of  the 
court  and  there  was  no  law  authorizing  the 
redemption.  The  appellees  insist  that  a  pay- 
ment made  to  the  clerk,  and  his  receipt  of  the 
money,  under  such  circumstances,  was  not 
an  official  act  at  all,  and  that  his  bondsmen 
could  not  be  liable,  under  the  decisions  last 
above  cited.  The  act  of  the  clerk  tn  receiv- 
ing the  money  was  one  done,  not  by  virtue  of 
his  office,  for  there  was  no  law  authorizing  it; 
but  it  was  one  done  by  color  of  his  office.  He 
assimted  to  and  did  act  as  the  clerk.  The 
authorities  are  all  agreed  that  for  an  act  done 
by  virtue  of  the  office  the  officer  must  answer 
upon  his  bond.  But  when  an  act  is  done  by 
color  of  office  the  decisions  are  not  in  har- 
mony. The  weight  of  authority  seems  to  be 
that  for  an  act  done  by  color  of  office  the 
officer  must  answer  upon  his  bond.  See  Me- 
chem.  Pub.  OH.  {i  282-284,  and  case  cited  in 


notes;  Com.  t.  Cole,  7  B.  Mon.  260,  46  Am. 
Dea  606,  and  note.  And  this  seems  to  be  the 
trend  of  the  more  recent  decisions  in  this 
state.  Henry  v.  State,  88  Ind.  381;  Stats 
V.  White,  88  Ind.  587,  683;  State  v.  Walford, 
11  Ind.  App.  382,  38  N.  B.  162.  It  appear! 
from  the  findings  that  the  money  was  volun- 
tarily paid  to  the  clerk.  He  was  not  In  duty 
bound  to  pay  it  to  his  successor  in  office. 
It  is  true  that  It  was  his  duty  to  restore  it  to 
Jane  L.  Hall,  but  no  demand  was  ever  made 
upon  either  him  or  his  bondsmen,  nor  Is  there 
any  finding  that  McGlll  converted  the  money 
to  his  own  use.  Money  voluntarily  paid  un- 
der a  mistake  of  law,  without  fiaud  or  mis- 
take of  facts,  ordinarily  cannot  be  recovered 
back,  and  in  the  exceptional  cases  no  cause 
of  action  arises  until  a  demand  is  made. 
Thompson  v.  Doty,  72  Ind.  336.  Surely  the 
sureties  on  the  bond  ought  not  to  be  com- 
pelled to  pay  costs  of  suit  imtll  they  have  had 
an  opportunity  to  pay  upon  demand.  The 
facts  found  are  wanting  In  an  essential  de- 
ment to  constitute  a  cause  of  action.  The 
Judgment  rendered  upon  the  findings  wa^i 
right     Judgment  affirmed. 


CONBOT  V.  RAILWAY  OFFICIALS'  ft 
EMPLOYEES'  ACC.  ASS'N.* 

(Appellate  Court  of  Indiana.     May  8,  1886.) 

AcciDBNT  iHSURAyoa  —  Death  Wbils  VioLATlsia 
Law — ExrosusB  to  Psbils— Brsach  or 

CONBITIOHS — PlIADIMQ. 

L  An  accident  policy  stipnlated  that  the 
Insnrance  sboiild  not  corer  death  wliile  insnred 
waa  engaged  in  any  nnlawful  act  A  criminal 
statnte  of  Tezaa  (Wilison's  Cr.  St  f  717,  art 
423)  prohibited  seining,  under  cnrtam  drcunt- 
stances,  in  Btreams  above  tide  water.  Beld, 
that  an  answer  in  an  action  on  said  policy  al- 
leging that  insnred,  at  the  time  of  Ins  death, 
was  engaged  in  seining  in  a  certain  river  in  Tex- 
as, bnt  omitting  to  state  that  said  river  was 
above  tide  water,  was  bad  as  against  a  demur- 
rer. 

2.  It  was  not  necesaarr  that  the  objection 
should  have  l>een  raised  by  motion  to  make 
more  specific. 

S.  An  insurance  company  will  not  be  ab- 
solved from  liability  under  a  cianse  providing 
that  the  policy  should  not  cover  death  wliiie  in- 
snred waa  engaged  in  any  unlawful  act  nnless 
the  natural  and  reasonable  consequence  of  vio- 
lating the  law  was  to  increase  the  rialc 

4.  A  clause  in  an  accident  policy  provided 
that  the  insnrance  shonld  not  cover  death  re- 
suitiug  in  consequence  of  v<riuntary  exposure 
to  unnecessary  danger  or  perilons  venture. 
Bdd,  in  an  action  by  the  beneficiary  on  such 
policy,  that  an  answer  was  sufficient  which  al- 
leged that  at  the  time  of  his  death,  insured  was 
seming  in  a  river  wiiich  was  very  swift,  and  full 
of  sndden  step-oifs  or  holes;  that  wlule  so  en- 
gaged, he  suddenly  came  to  one  of  such  step- 
oSs  or  holes,  and,  stepping  into  said  hole,  where 
the  water  was  deep,  and  being  unable  to  swim, 
was  drowned. 


Appeal  from  superior  court,  Marion  coun- 
ty; L.  M.  Harvey,  Judge. 

Action  by  Margaret  Conboy  against  the 
Railway  Officials'  &  Ehnployees'  Accident 
Association   on  a  policy  of  accident  Insnzw 

•Superseded  by  opinion,  «  N.  B.  UL 
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ance.  Tbere  was  a  jadgment  for  defendant, 
and  plaintiff  appeals.     Reversed. 

Plckena  &  Cox,  for  appellant.  Finch  & 
Finch,  for  appellee. 

REINHARD,  J.  The  appellant  sned  the  ap- 
pellee on  a  policy  of  accident  Insurance  on 
the  life  of  one  Cornelius  Horam,  of  which 
the  appellant,  a  sister  of  said  Horam,  is  the 
beneflclary.  The  appellee  answered  in  three 
paragraphs,  the  first  of  which  was  subse- 
quently withdrawn.  It  is  provided  among 
the  printed  stipulations  mi  the  back  of  the 
policy  that  the  Insurance  shall  not  cover 
death  or  injury  resulting  from  or  attributa- 
ble partly  or  wholly,  directly  or  indirectly, 
by  or  In  consequence  of  "voluntary  exposure 
to  unnecessary  danger  or  perilous  venture, 
•  •  •  or  death  while  being  engaged  in  any 
imlawful  or  vicious  act."  The  second  para- 
graph of  the  answer  alleges  that  the  said 
Cornelius  Horam,  "at  the  time  of  his  death, 
was  engaged  In  an  unlawful  and  vicious  act, 
in  this,  to  wit:  That  it  Is  provided  by  the 
sta;tute  laws  of  the  state  of  Texas,  wherein 
said  Horam  came  to  his  death,  as  follows 
(section  717,  art  423):  'No  person  shall 
throw,  drag  or  haul  any  flsb  net,  seine  or 
other  contrivance  for  catching  fish  (except 
the  ordinary  pole,  line  and  hook,  or  trout 
line)  in  any  stream,  lake  or  pool  of  water 
in  the  state  not  his  own,  above  tide  water, 
between  the  first  day  of  February,  and  the 
first  day  of  July  of  each  year,  and  at  no 
time  of  the  year,  in  such  waters,  shall  any 
one  be  permitted  to  drag  or  haul  any  flsb 
net  or  seine  with  meshes  less  than  two  and 
one-half  Inches  square;  and  any  one  violat- 
ing the  provisions  of  this  article  shall,  upon 
conviction,  be  fined  in  a  sum  not  less  than 
five  dollars  nor  more  than  fifty  d(dlars.' 
Willson's  Cr.  St  p.  142.  The  defendant  says 
that  said  statute  was  In  full  force  and  ef- 
fect on  and  before  the  date  of  the  death  of 
the  said  (>>mellus  Horam.  Defendant  says 
that  said  Cornelius  Horam,  at  the  time  of 
his  death,  to  wit,  on  the  3d  day  of  June, 
1892,  was  engaged  in  throwing,  dragging,  or 

hauling  a  fish  net  or  seine  in  the river, 

in  the  county  of ,  state  of  Texas,  at  a 

place  not  owned  by  him,  or  any  of  his  com- 
panions." The  third  paragraph  alleges  a 
violation  of  that  clause  of  the  policy  referred 
to,  which  provides  against  "voluntary  expo- 
sure to  unnecessary  danger  or  perilous  ven- 
ture." It  charges  that  "the  death  of  said 
Cornelius  Horam  was  the  result  of  or  was 
attributable,  partly  or  wholly,  directly  or  In- 
directly, to  and  in  consequence  of  his  en- 
gaging in  a  perilous  venture,  and  to  volun- 
tary exposure  to  unnecessary  danger  in  this, 
to  wit:  That  on  the  3d  day  of  June,  1892, 
the  said  Cornelius  Horam,  together  with  a 
number  of  others,  was  engaged  In  throwing, 
dragging,  or  hauling  a  fish  net  or  seine  In 

the  river.  In  • county,   state  of 

Texas;  tliat  said  river  was  very  swift,  and 


full  of  sndden  step-offs  or  holes,  and  of 
swirls  or  eddies;  that  at  said  time  said 
Hocam  had  on  bis  clothes  and  boots  and 
shoes";  that,  while  so  engaged  in  seining, 
he  "suddenly  came  to  one  of  these  step-offs 
or  holes,  and  to  a  swirl  or  eddy,  and  step- 
ping into  said  hole,  swlri,  or  eddy,  where  the 
water  was  very  deep,  and  being  unable  to 
swim  or  to  keep  bis  head  above  the  water, 
was  drowned."  The  court  overruled  a  de- 
murrer to  each  of  these  answers,  which  rat- 
ing constitutes  the  only  specification  of  er- 
ror. 

The  second  paragraph  was  clearly  bad. 
It  sets  forth  the  statute  of  Texas  which  it  is 
charged  the  insured  violated.  That  statute 
only  makes  it  lawful,  at  stated  periods,  to 
seine  in  any  river  of  the  state  above  tide  wa- 
ter. If  the  river,  at  the  point  where  deceased 
was  seining,  was  not  at  the  time  above  tide 
water,  no  offense  was  committed  by  seining 
tbereln  at  the  prohibited  period.  Appdlee's 
learned  counsel  argue  that  the  objectimi 
named  could  only  be  raised  by  motion  to 
make  the  paragraph  more  specific.  We  do 
not  agree  with  counsel.  The  character  of 
the  river  Is  a  material  element  in  the  of- 
fense. Had  the  statute  made  seining  un- 
lawful In  navigable  rivers  only,  It  could  not 
be  held  that  a  complaint  omitting  to  charge 
that  It  was  such  a  river  was  not  demurrable. 
The  provision  referred  to  In  the  policy  Is  not 
a  condition  precedent  It  Is  simply  an  ex- 
ception. It  will  be  construed  most  strongly 
against  the  Insurer.  Insurance  Oo.  v.  Nle- 
wedde,  12  Ind.  App.  145,  39  N.  E.  757.  The 
burden  was  upon  appellee  to  allege  and 
prove  the  exception  relied  upon.  The  conrt 
cannot  Indulge  In  inferences  or  presumptions 
In  favor  of  the  pleader.  While  courts  will 
presume  that  every  one  who  Is  within  the 
borders  of  the  state  knows  the  laws  thereof, 
they  also  presume  that  the  law  has  been 
compiled  with,  and  hence  will  not  construe 
an  act  nnlawful  or  vicious  If  It  Is  suscepti- 
ble of  an  Innocent  construction.  19  Am.  ft 
Eng.  Bnc.  Law,  42,  and  authorities  there 
cited. 

It  is  also  Insisted  that  this  paragraph  Is  In- 
auflScIent  for  other  reasons;  that  It  Is  neces- 
sary to  show  that  the  unlawful  act  of  the 
deceased  tended  'in  the  natural  line  of  caus- 
ation to  his  death.  In  order  to  work  a  forfei- 
ture," although  "it  is  not  necessary  that  the 
act  should  be  the  direct  cause,  nor  that  the 
precise  consequences  which  actually  follow- 
ed could  have  been  foreseen"  (Bloom  v.  In- 
surance Co.,  97  Ind.  478);  and  that  this  is 
not  made  to  appear.  The  mere  violation  of 
a  criminal  statute.  If  death  ensues  during 
such  violation,  will  not  absolve  the  Insur- 
ance company  from  liability.  As  stated  by 
the  supreme  court  In  Blo<Mn  v.  Insurance  Co., 
supra:  "In  our  opinion,  the  law  Is  this:  A 
known  violation  of  a  positive  law  •  •  • 
avoids  the  policy  If  the  natural  and  reasona- 
ble consequences  of  the  violation  are  to  in- 
crease the  risk.    A  Violation  of  law  does  not 
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avoid  the  policy  if  the  natural  and  reasona- 
ble consequences  of  the  aet  do  not  Increase 
the  risk."  Page  4S4.  Bee,  also,  Association 
▼.  Bowman,  110  Ind.  356,  11  N.  E.  316.  We 
do  not  think  that  becanse  the  suit  is  upon 
contract,  and  not  in  tort,  the  company  will 
be  excused  from  showing  that  the  act  was 
such  as  tended  to  produce  death.  If  the  in- 
sured had  been  accidentally  shot  or  struck 
by  lightning  while  fishing  In  violation  of 
law,  it  could  not  be  sncoessfuUy  maintained 
that  there  was  a  forfeiture.  We  do  not  think 
the  parties  contemplated  anything  of  this 
kind  by  their  contract.  But  the  fact  that 
the  accused  was  drowned  would  seem  to  be 
a  consequence  of  the  commission  of  the  un- 
lawful act  charged,  though  as  to  that  we  do 
not  decide. 

The  third  paragraph  was  sufBcient  There 
was  enough  In  It  to  make  a  prima  facie  de- 
fense on  account  of  voluntary  exposure  to 
unnecessary  danger  or  perilous  venture.  The 
cause  could  propeiiy  be  submitted  to  a  jury 
on  this  issue. 

Judgments  reversed,  with  directions  to  sus- 
tain the  demurrer  to  the  second  paragraph 
of  the  answer,  with  leave  to  both  parties  to 
Amend  their  pleadings. 


(IS  Ind.  App.  203) 
BALTIMORE  &  O.  B.  CO.  v.  TALMAGB. 
<AppeUate  Court  of  Indiana.     Blay  6,  1898.) 

RaiI/Koads— Death   at  Crossiso— Coktributobt 

Neqliobncb. 

1.  Where  there  was  no  obstruction  to  the 
view,  the  fact  that  the  train  by  which  deceased 
was  killed  followed  an  engine  within  the  inter- 
val of  one  minute,  giving  the  statutory  signals, 
does  not  excuse  deceased  for  failing  to  look  and 
listen,  where  she  crossed  the  track  immediately 
after  the  passage  of  the  engine,  without  look- 
ing for  any  trains  following  in  the  direction 
from  which  the  engine  api»t>acbed;  and  she 
was  guilty  of  contribnt<wy  negligence  as  a 
matter  of  law.     Lotz,  J.,  dissenting. 

2.  The  negligence  of  a  railroad  company 
does  not  excuse  a  traveler  approaching  a  rail- 
road crossing  from  exercising  ordinary  care. 

Appeal  from  circuit  court.  Porter  county; 
John  N.  GlUett,  JudgOL 

Action  by  Oromell  G.  Talmage,  administra- 
tor, against  the  Baltimore  &  Ohio  Railroad 
Company,  for  death  of  his  intestate.  From 
a  Judgment  for  plaintifl',  defendant  appeals. 
Reversed. 

J.  H.  Collins  and  W.  H.  Dowdell,  for  ap- 
pellant. E.  D.  Crumpacker  and  Grant  Cnun- 
packer,  for  appellee. 

DAVIS,  J.  The  appellee  recovered  Judg- 
ment in  the  court  l)elow  for  $1,975.  Assum- 
ing, without  deciding,  that  appellant  is 
shown  to  have  been  guilty  of  actionable  neg- 
ligence In  running  the  pass^iger  train  so 
dose  upon  the  engine  at  a  speed  of  40  miles 
per  hour,  which  was  the  proximate  cause  of 
the  death  of  said  Tound,  the  appellant  in- 
sists that  the  undisputed  evidence  clearly 


shows  that  negligence  on  the  part  of  the  de- 
cedent conttlbnted  to  hex  own  injury. 

The  material  fkcts  on  tills  question,  con- 
sldersd  most  favorably  in  behalf  of  the  ap- 
pellee, are  substantially  as  follows:  At 
about  one-half  mile  east  of  a  station  called 
"AUda,"  in  Porter  county,  the  appellant's 
railroad  crosses  a  highway.  The  railroad 
runs  dne  east  and  west,  the  highway  north 
and  sonth,  and  they  cross  each  oCher  at  right 
angles.  On  the  north  of  the  railroad,  and 
west  of  the  highway,  the  view  to  the  west, 
on  the  day  of  the  injury,  was  obstructed  by 
a  Ugh  hedge  fence,  a  bam,  and  a  house,  the 
east  side  of  which  stood  within  60  feet  of 
the  railroad  track,  and  by  a  train  of  freight 
cars,  which  stood  upon  a  side  track,  which 
side  track  came  within  aboot  75  feet  of  the 
orosslng.  On  the  highway,  80  rods  north 
of  the  railroad,  and  from  thence  to  the  cross- 
ing, the  view  to  the  east  from  the  highway 
at  an  points  was  unobstructed,  and  an  ap- 
proaching train  from  the  east  could  be  seen 
for  the  distance  of  2  miles.  On  the  2Stb  day 
of  October,  1892,  the  deceased  was  traveling 
along  the  highway,  going  south.  She  was 
in  a  top  buggy,  drawn  by  a  single  horse. 
At  about  5  o'clock  in  the  afternoon  of  said 
day,  she  approached  the  crossing.  The 
weather  was  cloudy  and  misty,  and  consid- 
erable wind  was  blowing  from  the  south- 
west at  the  time.  The  top  of  the  buggy  was 
raised,  and  the  side  curtains  were  drawn,  to 
protect  her  from  the  rain  and  wind.  When 
she  approached  within  160  feet  of  the  track, 
a  locomotive  in  charge  of  appellant's  serv- 
ants passed  over  the  crossing,  at  the  rate  of 
about  35  miles  per  hour,  running  from  the 
east  to  the  west  A  passenger  train  was  fol- 
lowing the  engine,  running  at  alwut  the  rate 
of  40  miles  per  hour,  and  not  less  than  one- 
half  mile  behind  the  engine.  After  the  en- 
g^e  passed  over  the  crossing,  and  without 
looking  towards  the  east,  the  decedent  drove 
along  the  highway  in  a  walk  upon  the  cross- 
ing, where  she  was  struck  by  the  engine 
drawing  the  passenger  train,  and  Idlled.  In 
time,  there  was  an  Interval  of  one  minute  be- 
tween the  engine  and  the  train.  It  is  eon- 
ceded  that  said  decedent  Iiad  her  faculties  of 
seeing  and  hearing  unimpaired;  that  she  was 
familiar  with  said  crossing  and  surround- 
ings; and  that,  had  she  looked  to  the  east 
at  any  time  after  the  first  locomotive  passed, 
she  would  have  seen  the  train  approaching. 

The  goieral  rule  applicable  to  erasing 
cases,  and  the  exception  thereto,  are  fully 
discussed  by  Judge  Gavin  in  Railroad  Co.  v. 
Cox,  8  Ind.  App.  29,  35  N.  E.  183.  In  that 
case  1x>th  the  road  and  the  railroad  ran 
through  cuts,  so  that  the  approaching  train 
could  not  be  seen  by  Cox  if  he  had  looked  in 
that  direction,  until  he  was  within  35  feet 
of  the  track.  When  he  could  have  first  seen 
the  train,  it  was  less  than  120  feet  distant 
There  was  then  less  than  four  seconds  of 
time  before  the  collision  in  which  he  could 
have  seen  the  approaching  train  if  h(  bad 
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looked  in  tliat  direction.  In  fact,  he  did 
look  in  that  direction  when  he  was  within  10 
feet  of  the  track,  and  saw  the  train,  then 
within  50  or  60  feet  of  the  crossing.  In  this 
case  the  decedent  could  have  seen  the  train 
when  she  was  more  than  160  feet  from  the 
track,  and  conld  have  seen  It  at  any  time 
thereafter  before  she  reached  the  crossing,  if 
she  had  once  looked  In  that  direction.  The 
train  was  not  less  than  one-half  mile  di»- 
tant  when  the  engine  crossed  the  highway, 
and  there  was  folly  one  minute  of  time,  as 
found  by  the  Jury,  after  the  engine  crossed 
the  highway.  In  which  she  would  certainly 
have  seen  the  train.  If  she  had  at  any  point 
looked  once  In  that  direction.  In  fact,  aa 
we  underatand  the  eTidence,  It  (dearly  ap- 
pears that  a  person  on  the  highway  80  rods 
north  of  the  crossing,  and  thence  all  the 
way  to  the  crossing,  could  see  a  train  com- 
ing ftom  the  east  for  two  mnes;  so  tliat 
the  decedent,  at  any  time  after  the  train 
came  within  two  miles  of  the  crossing, 
could  luiTe  seen  it  if,  at  any  point  on  the 
lUghway  within  80  rods  of  the  crossing, 
she  had  looked  tn  the  direction  of  the  ai>- 
proachlng  train.  At  any  time  after  the  en- 
gine came  within  a  mile  of  the  crossing,  she 
could  have  seen  both  the  engine  and  the 
train,  if  she  had  looked  in  that  direction. 
When  the  first  engine  whistled  for  the  cross- 
ing, the  pa88«iger  train,  which  was  a  half 
mile  behind  it,  was  eyidently  within  the 
range  of  her  Tlsion,  if  she  had  lo<dced  tn  that 
direction.  The  exception  to  the  general  rule 
stated  In  the  Cox  Case  has  been  recognized 
by  the  supreme  court  in  other  cases.  Smith 
V.  Railway  Co.  (Ind.  Sup.)  40  N.  E.  271;  Ole- 
son  V.  Railroad  Co.  (Ind.  Sup.)  42  N.  B.  736; 
Miller  V.  Railroad  Co.  (Ind.  Sup.)  43  N.  E. 
257.  See  concurring  opinion  of  the  writer 
In  Shirk  ▼.  Railway  Ca  (Ind.  App.)  42  N.  B. 
656-660,  and  authorities  therein  cited.  In 
all  these  cases,  however,  the  rule  is  recog- 
nized that  the  negligence  of  the  company 
does  not  excuse  the  traveler  approaching  a 
railroad  crossing  from  exercising  ordinary 
care.  The  question  Is  as  to  what  constitutes 
ordinary  care  under  the  circumstances  of 
each  particular  case.  It  Is  conceded  that,  If 
dllterent  Inferences  may  reasonably  lie  drawn 
from  the  circumstances  In  a  given  case,  the 
question  of  contributory  negligence  is  for 
the  Jury. 

The  sole  and  only  thing  done  by  the  com- 
pany in  this  case  from  which  the  inference 
can  be  drawn  tliat  the  decedent  was  misled 
by  the  company  in  her  attempt  to  cross  the 
railroad  at  the  time  she  was  hurt,  is  the  fact 
that  there  was  only  an  Interval  in  time  after 
the  engine  crossed  the  highway  of  one  minute 
before  the  train  reached  the  crossing.  It  Is 
not  claimed  that  she  was  in  any  manner  mis- 
led or  deceived  by  the  rate  of  speed  of  the 
train.  All  that  can  be  claimed  for  her  on  this 
branch  of  the  case  is  that  she  had  the  right 
to  rely  on  the  presumption  that  no  train  would 
follow  the  engine  from  the  east  within  onfe 


minute  after  the  engine  crossed  the  highway. 
The  negligence,  if  any,  on  the  part  of  the 
company,  consists  in  running  the  train  so 
close  upon  the  engine.  No  statute  or  ordi- 
nance was  being  violated  by  the  company. 
All  the  statutory  signals  were  duly  given  by 
both  the.  engine  and  the  passenger  train.  Oth- 
ers not  more  favorably  located  heard  the  sig- 
nals, and  saw  the  train  in  ample  time  for  Mrs. 
yound  to  have  avoided  the  collision.  Are  the 
circumstances  in  this  case  such  as  to  war- 
rant the  inference  by  the  Jury  that  she  was 
in  the  ezerdae  of  due  care  in  attempting  to 
cross  the  railroad  without  looking  towards 
the  east?  It  Is  true  tliat,  if  the  facts  and 
circumstances  nnder  wlilch  the  ttav^er  ap- 
proaches the  crossing  are  such  as  are  reason- 
ably calculated  to  mislead  him,  and  such  as 
would  naturally  create  In  his  mind  a  sense 
of  security,  and  a  belief  that  there  Is  no  dan- 
ger to  such  an  extent  that  a  man  of  prudence 
would  ordinarily  act  upon  such  belief,  the 
reason  for  the  rule  which  requires  him  to 
look  and  listen  both  ways  fails.  He  is  under 
such  circumstances  entitled  to  the  application 
of  the  «ccepitlon  to  the  general  rule  recognized 
In  the  Cox  C!ase.  This  exception  cannot  be 
extended  beyond  reasonable  limitations.  It 
cannot  r^eve  the  traveler  from  the  exercise 
of  due  care.  It  only  lessens  the  quantnm 
of  care  required  by  the  general  rule.  The 
fact  that  the  decedent  In  this  case  may  have 
believed  that  no  train  would  follow  within 
one  minute  after  the  engine  did  not  entirely 
relieve  her  from  the  exercise  of  care  in  ap- 
proaching the  crossslng. 

The  question  remains,  what  was  ordinary 
care  under  the  surrounding  circumstances? 
Had  she  the  right,  simply  because  the  engine 
crossed  the  highway,  to  believe  that  there 
was  no  danger  incident  to  thereafter  crossing 
the  railroad  track?  Did  the  fact  that  she 
may  have  apprehended  that  the  freight  train 
standing  on  the  switch  might  at  once  start 
east  on  the  main  track  (although  this  appre- 
hension was  unfounded),  across  the  highway, 
justify  her  In  giving  her  constant  and  exclu- 
sive attention  to  the  west?  Are  the  circum- 
stances such  as  to  excuse  her  entirely  from 
looking  east  at  any  time  after  the  passenger 
train  came  in  sight?  If,  after  the  passing  of 
the  engine,  the  time  In  which  she  could  have 
seen  the  approaching  train  from  the  east  had 
been  briefer,  the  distance  ov^  which  she  trav- 
eled before  reaching  the  crossing  shorter,  or 
the  view  obscured,  as  in  the  Cox  Case,  the 
question  would  have  been  for  determlnatl<m 
by  the  Jury.  It  should  be  remembered,  howev- 
er, that  the  country  was  level,  and  that  th«« 
was  nothing  to  obstruct  her  view  of  the  ap- 
proaching train  at  any  point,  at  any  time,  aft- 
er the  engine  crossed  the  highway,  or  for  some 
time  before  the  engine  crossed  the  highway. 
After  the  engine  crossed  the  highway,  she 
continued  to  drive  in  a  walk  for  the  space 
of  one  minute,  and  for  a  distance  of  160  feet; 
and,  therefore,  can  she  be  .said  to  have  been 
suddenly  put  In  such  peril  by  the  approachlnc 
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train  as  cansed  her,  whUe  acting  under  the 
Impulse  of  apparency  weU-gronnded  fear,  to 
drive  upon  the  track  in  an  ^ort  to  escape 
from  danger?  Railway  Co.  t.  Barton,  138 
Ind.  367,  370,  87  N.  B.  160,  and  38  N.  E. 
694;  Railroad  Co.  v.  BuUer,  10  Ind.  App.  244, 
253,  88  N.  K  1;  Pennsylvania  Co.  v.  Stege- 
meler,  118  Ind.  306,  20  N.  E.  843;  Railway 
Co.  v.  Hedges,  118  Ind.  6,  20  N.  E.  630. 

The  whole  question  resolves  itself  into  this: 
Had  she  the  right,  under  the  circumstances, 
to  assume  that  no  train  wonld  follow  the  en- 
gine until  after  the  expiration  of  one  minute 
from  the  time  It  crossed  the  highway,  and  to 
act  on  that  belief  or  assumption,  without 
looking  towards  the  east,  either  before  or  aft- 
er the  engine  crossed  the  highway?  If  the 
Jnry  bad  the  right,  under  the  circumstances, 
to  draw  the  inference  that,  in  the  exercise 
of  due  care,  she  was  not  required  to  look  or 
Usten  for  the  approach  of  a  train  from  the 
east,  the  court  cannot  Interfere  with  their  ver- 
dict on  this  question.  If,  on  the  other  hand, 
the  only  inference  that  can  reasonably  be 
drawn  from  the  undisputed  facts  Is  that  she 
was  not  in  the  exerclse-of  due  care  when 
she  whtdly  failed  after  the  engine  crossed  the 
highway,  or  after  the  train  came  in  sight,  to 
look  or  listen  in  that  direction,  the  Judgmmt 
of  the  trial  court  will  have  to  be  reversed.  It 
is  conceded  that,  if  she  had  looked  in  that  di- 
rection, she  would  have  seen  the  approaching 
train  in  time  to  have  avoided  the  injury. 
The  contention  is  that  she  was  misled  by  the 
act  of  the  company  in  running  the  passenger 
train  so  close  upon  the  engine,  and  that,  by 
reason  of  this  fact,  the  jury  was  warranted  In 
drawing  the  Inference  that  she  was  in  the  ex- 
ercise of  due  care,  although  she  did  not  at 
any  time  look  in  that  direction.  Assuming 
that  she  had  the  right  within  reasonable 
limits,  to  act  upon  the  presumption  that  the 
company  would  not  run  a  train  so  close  upon 
the  engine,  she  had  no  right,  in  our  opinion,  to 
wholly  omit  to  use  her  sense  of  sight,  and 
rely  entirely  npon  such  presumption.  She 
should  have  used  such  opportunities  as  the 
situation  afforded  to  look,  as  well  as  listen; 
and  the  question  Is  whether  the  space  over 
which  she  traveled  was  so  short,  and  the  time 
so  brief,  after  the  train  came  within  the 
range  of  her  vision,  as  to  entitle  the  appellee 
to  sulnnlt  t^e  question  of  contributory  negli- 
gence to  the  jury,  when  it  is  conceded  that 
she  did  not  at  any  time  Io<A  to  the  east  In 
the  Harrington  Case  the  supreme  court  hdd 
that  where  it  appeared  that  she  looked  north 
when  within  37  feet  of  the  track,  but  saw 
no  approaching  train,  and  then,  without  again 
looking  in  that  direction,  proceeded  to  cross 
the  railroad  track,  and  was  struck  by  an  en- 
gine from  the  north,  the  question  of  contribu- 
tory negligence  was  a  question  for  the  jury. 
ISl  Ind.  426,  30  N.  E.  87.  In  the  Mann  Case, 
where  it  appeared  that  he  looked  east  when 
within  290  feet  of  the  track,  but  saw  no  ap- 
proaching train,  and  then,  wltbout  looking  in 
that  direction,  proceeded  to  cross  the  railroad 


track,  and  was  struck  by  an  eogine  from  the 
east,  the  supreme  conrt  held  that  the  court 
would  adjudge,  as  a  matter  of  law,  that  he 
was  guilty  of  contributory  negUgence.  128 
Ind.  138,  26  N.  E.  819.  See,  also.  Railway 
Go.  V.  Orames,  136  Ind.  89,  34  N.  E.  714; 
Railroad  Co.  v.  Duncan  (Ind.  Sup.)  42  N.  B. 
39.  In  neither  of  these  cases  was  the  precise 
question  we  are  here  considering  involved. 
They  are  cited  in  support  of  the  proposition 
that  In  some  cases  the  question  of  contribu- 
tory negligence  is  for  the  court,  and  in  others 
for  the  Jury.  The  Harrington  and  Mann 
Cases  were  similar,  except  as  to  the  time  that 
elapsed  and  the  distance  that  was  traveled 
after  the  traveler  in  the  respective  cases  look- 
ed In  the  direction  of  the  approaching  train 
before  the  Injury.  This  case  and  the  Cox 
Case  are  similar,  except  as  to  the  time,  dis- 
tance, and  obstructions.  In  the  Cox  Case  the 
time  was  four  seccmds  during  which  there 
was  no  obstruction  after  the  first  train  cross- 
ed the  highway.  In  this  case  the  time  was 
on^  minute  after  the  engine  crossed  the  high- 
way, and  there,  was  no  obstruction.  In  the 
Cox  Case  the  distance  was  35  feet  In  this 
case  the  distance  was  160  feet  In  the  Cox 
Case  the  highway  and  railroad  both .  ran 
through  cuts,  so  that  the  approaching  train 
could  not  be  seen  until  he  was  within  86  feet 
of  the  crossing.  In  this  case  there  was  no 
obstruction,  and  the  approaching  train  could 
be  seen  all  the  time  after  she  came  wlttiln 
80  rods,  and  the  train  within  2  miles,  of  the 
crossing.  In  tha  Goz  Case,  one  train  follow- 
ed another  train,  without  giving  the  statntoiy 
signals,  with  an  interval  of  only  twelve  sec- 
onds between  them.  In  this  case  a  train  giv- 
ing the  statutory  signals  followed  an  engine 
entering  a  station,  with  an  Interval  of  fully 
one  minute  between  them.  We  reaffirm  the 
principle  on  which  the  Cox  Case  is  decided, 
and  fully  approve  of  that  decision,  but  in  our 
opinion,  there  are  material,  strong,  and  clear 
distinctions  between  that  case  and  this.  In 
this  case  the  Injured  party  bad  ample  time 
and  opportunity  to  look-  and  listen  In  both  di- 
rections, after  as  well  as  before  the  engine 
crossed  the  highway,  and  before  she  came  In- 
to dangerous  proximity  to  the  railroad  The 
engine  which  crossed  the  highway  in  front  of 
her  was  approaching  the  station,  and  no  train 
or  car  was  attached  thereto.  T^e  distance 
she  was  from  the  track,  the  rate  of  speed  at 
which  she  was  going,  the  fact  that  the  engine 
was  alone,  her  unobstructed  view  of  the  rail- 
road to  the  east  In  connection  with  all  the 
surrounding  clrcnmstances,  would  have  sug- 
gested to  her  that  In  the  exercise  of  ordi- 
nary care,  she  should  have  looked  at  least 
once  in  the  direction  from  which  the  engine 
came,  after,  ?f  not  before.  It  crossed  the  high- 
way, to  see  whether  it  had  become  detached 
from  or  was  being  followed  by  a  train.  The 
presence  of  an  engine  on  a  railroad  does  not 
ordinarily  lead  to  the  inference  that  there  Is 
no  train  or  car  to  which  It  belongs,  or  an- 
other train  following  it  In  near  vicinity.    If 
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a  long  engine  appraacliliig  «  station  la  nnn- 
BTial,  the  greater  reason  vonid  exist  why  the 
traveler  who  knew  that  it  was  unasoal  should 
exercise  ordinary  care  in  approaching  the 
crossing  on  account  of  such  -  circumstance. 
The  decedent  had  lived  for  20  years  within 
250  feet  of  °  the  railroad.  She  was  familiar 
with  the  crossing,  and  passed  over  it  frequent- 
ly. In  any  view  that  may  be  taken  of  the 
clear  and  undisputed  facts  and  circumstan- 
ces in  this  case  it  appears  to  ns  that  the 
court  should  have  adjudged,  as  a  matter  of 
law,  that  the  decedent  was  not  in  the  exer- 
cise of  due  care  at  the  time  she  was  injop- 
ed.  On  the  contrary,  It  occurs  to  us  that 
slight  care  on  her  part  would  have  enabled 
her  to  avoid  the  ccdllslon.  Judgment  revers- 
ed, with  instructions  to  sustain  appellant's 
motion  for  a  new  trial. 

ROSS,  J.  (ooncnrrlng).  In  this  case  it  la 
imdlspnted  ttiat,  if  the  decedent  bad  looked 
towards  the  east  when  she  Wae  at  any  point 
witiUm  160  feet  from  the  track,  she  could 
bave  seen  the  approaching  train.  Wbetber 
she  did  or  did  not  look  can  make  no  differ- 
ence In  determining  the  question  as  to  wheth- 
er or  not  she  was  guilty  of  contributory  neg- 
ligence. It  Is  recognized  to  be  so  well  set- 
tled In  this  state  as  to  admit  of  no  doubt 
that,  when  a  traveler  crossing  a  railroad 
track  is  Injured  by  a  collision  with  a  pass- 
ing train,  the  fkult  Is  prima  fade  his  own, 
and  the  burden  rests  upon  him,  when  he 
seeks  to  recover  damages  from  the  railroad 
company  on  account  of  such  injuries,  to 
prove  affirmatively  that  his  own  negligence 
did  not  contribute  to  the  bringing  about  of 
such  injuries.  Shirk  v.  Railroad  Co.  (Ind. 
App.)  42  N.  B.  666;  Hathaway  v.  Railway 
Co.,  46  Ind.  2S;  Railway  Co.  v.  Greene,  106 
Ind.  279,  6  N.  B.  603;  Railway  Co.  v.  Ham- 
-mock,  113  Ind.  1,  14  N.  E.  737;  RaUway 
Co.  v.  Hedges,  118  Ind.  6,  20  N.  B.  530; 
Smith  V.  RaUroad  Co.,  141  Ind.  92,  40  N.  B. 
270:  Railroad  Co.  t.  Duncan,  143  Ind.  — , 
42  N.  E.  39;  Engrer  v.  Railway  Co.,  142  Ind. 
618,  42  N.  B.  217:  Oleson  v.  Railway  Co., 
143  Ind.  — .  42  N.  E.  7.S6.  In  the  case  ot 
RaUway  Co.  v.  Hammock,  supra,  Mitchell, 
G.  J.,  says:  "There  Is  no  presumption  that 
a  person  injured  on  a  highway  and  raUroad 
crossing,  with  which  he  was  familiar,  was 
himself  free  from  negligence.  Prima  fade, 
the  ftiult  was  his  own,  and  It  Is  therefor* 
essential  that  the  proof  should  show  that  the 
plaintiff  vras  himself  in  the  exerdse  of  due 
care."  See,  also.  Railway  Co.  v.  Butler,  103 
Ind.  31,  2  N.  E.  138;  Railway  Co.  v.  Stom- 
mel,  126  Ind.  36,  25  N.  E.  863;  Railway  Go. 
v.  Howard.  124  Ind.  280,  24  N.  E.  892. 

When  all  of  the  facts  and  drcumstances 
attending  and  surrounding  the  injury  and 
the  manner  in  which  it  occurred  are  shown, 
the  question  arises  whether  or  not  the  in- 
jured party's  own  negligence  in  any  man- 
ner contributed  to  his  injury.  When,  as  in 
many  cases,  the  traveler  has  an  unobstruct- 


ed view  of  the  railroad  whQe  grtng  towards 
the  crosslDg,  so  that  he  can  see  a  train  ap- 
proaching, it  Is  settled  that,  at  such  cross- 
ings, the  quantum  of  care  which  it  Is  hit 
duty  to  exercise  is  not  to  be  left  to  and  de- 
termined by  a  Jury,  but  that  it  is  fixed  by 
the  law.  He  must  not  only  look  and  listen, 
but  he  must  assure  himself  that  no  train  is 
in  dose  proximity,  and  that  be  may  cross 
in  safety.  That  is  his  duty  when  the  view 
is  open  and  unobstructed.  The  foUowlnf; 
from  Beach,  Contrib.  Neg.  p.  191.  {  63,  is 
quoted  as  a  correct  enunciation  of  the  law 
In  RaUway  Ca  ▼.  Hill,  117  Ind.  56.  60,  18 
N.  Ei.  461,  via.:  "When'  one  approaches  a 
point  upon  the  highway  where  a  railway 
track  is  crossed  upon  the  same  levd,  it  is 
his  plain  duty  to  proceed  with  caution;  and, 
if  he  attempts  to  cross  the  trade  either  oa 
foot  or  In  a  vehicle  of  any  description,  bs 
must  exerdse,  in  so  doing,  what  the  law  re- 
gards ordinary  care  under  the  drcomstan- 
ces.  He  must  assume  that  there  Is  danger; 
and  act  with  ordinary  prudence  and  drcum- 
spection  upon  that  assumption.  The  re- 
quirements of  the  taw,  moreover,  proceed  be- 
yond the  featureless  generality  that  one  must 
do  his  duty  in  this  respect,  or  must  exercise 
ordinary  care  under  the  circumstances.  Tfas 
law  dsAnea  precisely  what  the  term  'ordi- 
nary care  under  the  circumstances'  shall 
mean  in  these  cases.  In  the  progress  of  the 
law  in  this  behalf,  the  question  of  care  at 
railway  crossings,  as  affecting  tbe  travdei; 
is  no  longer,  as  a  rule,  a  question  for  tfas 
Jury.  The  quantum  of  care  is  exactly  pre- 
scribed as  matter  of  law.  In  attempting  to 
cross,  the  traveler  must  listen  for  «Hgiiai«, 
notice  signs  pat  op  as  warnings,  and  look 
attentively  up  and  down  the  track.  A.  mvU 
tltude  of  decisions  of  all  the  courts  enforce 
this  reasonable  rule.  *  *  *  If  a  travder, 
by  locdLlng,  could  have  seen  an  approaching 
train  In  time  to  escape,  it  will  be  presumed, 
in  case  be  Is  Injured  by  collision,  either  that 
be  did  not  lo<^  or,  if  he  did  look,  that  he 
did  not  heed  what  he  saw.  Such  conduct 
is  held  negligence  per  se."  And  in  the  cases 
of  RaUway  Co.  v.  Orames,  136  Ind.  38.  34  K. 
B.  714,  and  Smith  v.  Railroad  Ca,  143  Ind. 
— ,  40  N.  E.  270,  that  court  again  makes  the 
same  quotation  approvingly. 

But  what  is  his  duty  when  the  view  is 
more  or  less  obstructed,  and  the  opportunity 
for  exerdslng  the  senses  of  sight  and  hear- 
ing to  a  greater  or  less  degree  interfered 
with?  Is  the  traveller,  because  of  obstruc- 
tions or  other  causes  which  interfere  with 
the  free  use  of  his  senses,  excused  from  ex- 
ercising as  great  care  as  tbe  law  exacts 
when  there  are  no  obstructions  or  other 
cause  to  interfere  with  the  use  of  sncli 
senses  7  Not  at  all,  but,  on  the  contrary,  the 
law  requh?es  ttiat,  the  greater  the  danger 
the  greater  the  degree  of  care  to  be  exei^ 
cised  to  avoid  being  Injured.  In  other  word^ 
the  care  shown  to  have  been  exercised  wtiich, 
will  rdleve   talm   from  oontribatoiT   ne(U>, 
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gBooa  must  be  oommensTuate  witb  the  daxt- 
ger  encountered.  So,  when  the  danger  is 
shown,  that  establisbes  the  degree  of  care 
which  the  law  exacts  from  the  traveler,  tor 
care  and  dUlgence  necessarily  vary  according 
to  the  exigencies  wMch  require  vigilance  and 
attention,  but  It  musFt  always  be  equal  to 
the  occasion  on  which  it  is  to  be  used.  But 
by  what  jxtwer  or  authority  is  this  duty  im- 
posed, and  how  is  it  defined?  Does  the  law 
impose  it,  or  is  it  a  question  to  be  submitted 
to  a  jury,  and  by  it  to  be  defined  and  ap- 
plied according  to  the  facts  in  each  particu- 
lar case?  If  it  is  a  question  for  the  Jury, 
they  then  determine  not  only  whether  or  not 
the  traveler  is  under  any  obligation  what- 
ever to  either  look  or  listen,  bat  also  wheth- 
er his  conduct  was  sufficient  to  dissolve  the 
obligation.  If  the  view  is  imobstructed,  he 
must  not  only  look,  but  he  must  see  that 
which  is  within  the  range  of  his  vision. 
And,  if  there  is  nothing  to  prevent  his  hear- 
ing, he  must  not  only  listen,  but  must  hear 
that  which  could  have  been  heard  by  atten- 
tive listening.  When  the  law  imposes  upon 
the  traveler  the  duty  of  looking  and  listen- 
ing, It  assumes  that,  if  he  looks,  he  will  see 
that  which  can  be  seen,  and,  if  he  listens, 
he  will  hear  that  which  can  be  heard  by  lis- 
tening attentively.  It  is  for  this  reason  that 
tlie  courts  In  many  Instances  have  been  com- 
pelled to  say  that  the  lujured  party  either 
did  not  look  and  listen,  or  did  not  heed  what 
be  saw  or  heard.  In  the  case  of  Railway 
Co.  V.  Hedges,  supra,  the  court  says:  "The 
law  presumes  that  one  having  the  ordinary 
sense  of  sight  must  have  seen  that  which 
was  within  the  range  of  his  vision,  if  he 
gave  attention  and  looked;  and  if  he  saw 
the  train  approaching,  and  pursued  his  way 
notwithstanding,  he  is  to  be  regarded  as 
taking  the  risk  upon  himself."  And  In  Mann 
V.  Stock- Yard  Co.,  128  Ind.  138,  26  N.  B.  819, 
Coffey,  J.,  speaking  for  the  court,  says:  "The 
courts  cannot  dose  their  eyes  to  matters  of 
general  notoriety,  and  to  matters  of  every- 
day observation.  We  must  know  that  a 
train  of  cars  passing  over  iron  or  steel  rails 
at  a  speed  of  30  miles  an  hour  does  not  do 
so  without  noise.  We  must  know,  too,  that 
where  a  person  possessing  good  eyesight,  lo- 
cated within  100  feet  of  the  track,  has  an 
unobetmcted  view  of  such  track  for  a  dis- 
tance of  near  one-half  mile,  he  cannot  fail 
to  see  an  approaching  tmln  before  it  reaches 
him,  if  he  looks  attentively;  and  that,  if  he 
is  possessed  of  ordinary  hearing,  he  could 
not  foil  to  hear  It  when  listening  attentively, 
if  running  at  the  speed  of  thirty  miles  an 
hour."  And  In  the  case  of  Railway  Co.  v. 
SUck,  142  Ind.  — ,  41  N.  E.  365,  the  court, 
after  setting  ont  the  tacts  showing  that  a 
train  ^proachlng,  when  several  hundred 
teet  away  from  the  crossing,  could  have  been 
seen  apd  heard  by  a  traveler  approaching 
the  track  when  six  or  eight  feet  distant 
therefrom,  and  notwithstanding  the  fact  that 
the  appellee  testified  that  he  both  looked  and 


listened  before  going  upon  the  trade,  and 
neither  saw  nor  heard  the  approaching  train, 
holds  that  he  was  guilty  of  contributory 
nej^ence,  saying:  "O'he  appellee  must 
have  and  did  hear  it,  but  must  have  been  so 
absorbed  in  mental  reverie  or  abstraction 
that  be  did  not  realize  that  he  heard  it;  and 
with  an  unobstructed  view,  as  he  h|id,  he 
must  have  seen  it  in  time  to  escape  if  he 
looked,  as  he  says  he  did,  but  that  the  same 
causes  prevented  him  from  realizing  that  he 
did  see  it." 

Where  the  view  is  unobstructed,  and  noth- 
ing intervenes  to  prevent  the  tree  use  of  the 
senses  of  sight  and  hearing,  the  danger  Is 
comparatively  small;  but  the  greater  the  ob- 
structions, and  the  more  causes  there  are  to 
prevent  one  hearing,  the  greater  the  danger. 
Hence,  as  the  danger  Increases,  the  duty  of 
the  traveler  Increases,  and  the  observance 
by  him  of  the  precautions  which  woidd  ex- 
cuse him  when  the  danger  Is  slight  will  not 
suffice  to  relieve  him  of  contributory  negli- 
gence where  the  danger.  Is  great  True,  the 
books  abound  with  cases  where  the  courts 
say  that  the  traveler  must  exercise  such  dare 
as  an  ordinarily  prudent  person,  having  re- 
spect for  his  own  safety,  would  exercise  un- 
der similar  drcumstances;  that  there  is  no 
rule  of  law  defining  what  care  an  ordinarily 
prudent  person  would  exercise  under  given 
circumstances.  Hence  the  question  as  to 
whether  or  not  the  injured  person  exercised 
such  care  as  an  ordinarily  prudent  person 
should  exendse  under  the  circumstances 
must  be  left  to  the  jury.  In  effect,  that  Is 
to  say,  that  the  jury  determine  first  the  de- 
gree of  care  which  an  ordinarily  prudent 
person  should  exercise,  and  then,  second, 
whether  the  facts  proven  show  that  the  in- 
jured person  exercised  that  degree  of  care. 
The  court,  therefore,  does  not  and  cannot 
know  what  the  standard  established  by  the 
jury  Is,  whether  greater  or  less  than  that  de- 
fined by  the  law  where  the  view  is  open  and 
unobstructed.  In  fact,  if  the  jury  is  to  set- 
tle the  care  to  be  exerdsed,  it  may  deter- 
mine that  because  the  view  is  obstructed, 
and  the  state  of  the  wind  or  weather  pre- 
vents the  traveler  hearing,  he  is  under  no 
obligation  to  do  anything  before  going  up- 
on the  track.  Of  course,  If  looking  or  lis- 
tening will  avail  nothing,  a  jury  may  condude 
that  there  was  nothing  else  he  could  do; 
hence  he  would  not  be  guilty  of  contributory 
negligence  if,  proceeding  without  any  pre- 
caution whatever,  he  was  injured.  The  most 
prudent  men  are  not  always  exempt  from 
carelessness,  and,  when  actually  negligent, 
the  law  attaches  the  same  consequences  to 
their  conduct  as  to  similar  conduct  In  those 
who  are  habitually  careless.  Railway  Co.  v. 
Gramea.  8  Ind.  App.  112,  34  N.  E.  613,  and 
37  K.  B.  421;  Railway  Co.  v.  Hunter,  33  Ind. 
335;  Fainsylvania  Co.  v.  Marion,  IM  Ind. 
239,  3  N.  E.  874.  To  say  to  a  jury,  "Yon 
must  fix  the  standard  for  reasonable,  pru- 
dent, and  cautious  men,  under  the  drcum* 


Digitized  by 


Google 


1021 


NOBTHBASTBBN  BHPOSTES,  VoL  43. 


(Ind. 


■tmnces  of  the  case,  taking  Into  conslderatlcm 
your  knowledge  of  men,  and  what  those  who 
ate  reasonable,  pnident,  and  cautious  would 
have  done,  and  from  this  standard  deter- 
mine wheOier  the  injured  party  was  negli- 
gent," without  defining  the  standard  adc^t- 
ed  by  the  law,  and  explaining  to  them  that 
the  standard  which  they  were  to  fix  must  be 
greater  than  that  fixed  by  the  law  as  applica- 
ble in  cases  where  the  danger  was  less, 
woold  leave  it  opea  to  them  to  fix  a  standard 
In  one  case  requiring  a  very  high  degree  of 
care,  and  In  another,  upon  IdenticaUy  the 
same  state  of  facts,  to  Impose  no  duty  at  all. 
Juries,  such  as  ordinarily,  at  least,  consti- 
tute a  panel,  are  yeiy  apt  to  be  influenced 
by  what  is  suggested  by  the  accident,  and 
assume  that  the  injured  party  would  not  vol- 
Tintarily  cast  himself  in  the  way  of  danger, 
but  that,  on  the  contrary,  it  would  be  natural 
for  him  to  try  to  avoid  it  They  sddom  ever 
get  beyond  this  point,  either  In  fixing  the 
standard,  or  In  determining  whether  or  not 
the  conduct  of  the  party  injured  came  up  to 
and  fulfilled  the  requirements  of  such  stand- 
aid.  While  I  am  cognizant  of  the  fact  that 
some  of  the  ablest  Jurists  of  the  age  have 
sold  that  the  Jury  must  fix  the  standard  of 
care,  making  it  such  as  an  ordinarily  pru- 
dent person  would  be  likely  to  exercise  under 
HlmUar  cimmiistances,  I  must  dilEer  from 
them,  because  I  believe  thAt,  when  the  rlflk 
or  danger  is  settled,  the  duty  is  fixed  by  the 
law,  and  Is  not  to  be  enlarged  or  curtailed 
aocording  to  the  whims  or  caprice  of  a  jury. 
While  the  degree  of  care  to  be  exercised  by 
a  traveler  approaching  a  railroad  tradi  is  de- 
fined and  fixed,  the  only  exceptions  which 
warrant  a  recovery  when  he  has  failed  to  ex- 
ercise the  degree  of  care  thus  fixed  and  de- 
fined iB  In  cases  where  the  railroad  company, 
has,  by  some  afflnnatlve  act,  induced  him  to 
disregard  It;  and  yet  in  a  number  of  cases 
has  the  rule  been  Ignored,  and  the  exception 
upheld,  when  in  fact  there  was  nothing  upon 
which  to  base  the  exception,  except  the  neg- 
ligence of  the  injured  party  himself.  If  ex- 
ceptions are  to  be  allowed,  it  is  only  a  matter 
of  time  until  the  rule  itself  will  be  wiped 
out,  and  the  exceptions  wiU  constitute  the 
rule.  I  think  the  rule  a  just  and  equitable 
one,  and  Impoees  upon  the  traveler  no  great- 
er or  more  onerous  duties  than  every  man 
should  observe  for  his  own  protection.  "The 
rule  Itself  la  so  valuable,  is  sustained  by  such 
abundant  authority,  and,  moreover,  is  found- 
ed upon  such  excellent  common-sense  rea- 
sons, that  we  will  neither  depart  from  It, 
nor  allow  it  to  be  undermined  by  excep- 
tions," says  the  court  in  Gre^iwood  v.  BaU- 
load  Co.,  124  Pa.  St  572,  17  AtL  188.  The 
cases  of  Bailroad  Oo.  v.  Walbom,  127  Ind. 
142,  26  N.  E.  207;  Bailroad  Co.  v.  Brunker, 
128  Ind,  542,  26  N.  E.  178;  Bailroad  Oa  t. 
Spilker,  134  Ind.  380,  33  N.  £.  280,  and  34 
N.  B.  218;  Railway  Co.  v.  Barton,  139  Ind. 
857,  37  N.  B.  150,  and  38  N.  B.  594;  Railroad 
Ca  T.  Cox,  8  Ind.  App.  29,  35  N.  B.  183;  and 


Railroad  Co.  v.  BoUra-,  10  Ind.  A19.  244,  38  N. 
B.  1,— are  exceptions  created  by  the  courts 
to  the  general  rule,  and  some  of  them,  at 
least  are  apparently  in  conflict  with  the  ear- 
lier decisions  of  the  supreme  court,  but  are 
Inferentlally,  it  not  directly,  overruled  by 
the  later  cases  of  that  court  Smith  v.  Bail- 
road Co.,  siq»n;  Railroad  Oo.  v.  Duncan,  su- 
pra; Engrer  t.  Railroad  Co.,  supra;  and 
Bailroad  Co.  v.  SUck,  supra. 

It  appears  from  the  facts  in  the  case  before 
us  either  that  the  deceased  did  not  look  when 
she  could  and  should  have  done  so,  or  else 
she  did  not  heed  what  she  saw.  In  my  opin- 
ion, the  right  of  recovery  In  this  case  is  set- 
tled by  the  decision  In  the  case  of  Railway 
Co.  V.  WUson,  134  Ind.  96,  33  N.  E.  793. 
There  the  injured  party  was  an  infant  and 
not  held  to  the  strict  aocoontability  that  at- 
taches to  an  adult;  and  yet  the  court  held 
him  guilty  of  contributory  n^lgence  in  not 
seeing  and  avoiding  a  train  <^  cars  when  it 
appeared  that,  in  approaching  the  crossing 
where  he  was  struck,  the  servants  of  the 
railroad  company  bad  detached  the  engine 
and  several  cars  from  the  main  part  of  the 
train,  and  run  such  engine  and  cars  in  ad- 
vance of  the  train,  allowing  the  train  of  can 
to  follow  without  being  under  the  charge  or 
control  of  any  person;  that  he  observed  the 
engine  and  cars  cross  the  highway,  and  then 
started  to  cross,  without  'knowing  or  ob- 
serving, and  not  having  time  or  opportunity 
to  know  or  observe,  that  a  portion  of  aald 
train  had  been"  detached  and  was  following. 

For  these  reasons,  I  concor  in  the  opinion 
of  DAVIS,  J.,  that  the  Jndgmait  be  reversed. 

BEINHABD,  J.  (concurring).  I  am  of 
opinion  that,  tmder  the  facts  proved.  It  must 
be  held  as  a  legal  conclusion  that  the  de- 
ceased was  guilty  of  contributory  negligence 
in  failing  to  look  to  the  east  when  she  might 
have  done  so,  and  seen  the  approaching  train 
In  ample  time  to  save  hersdf  from  collision 
therewith.  I  therefore  concur  in  the  le- 
versal  on  account  of  a  failure  of  proof. 

LOTZ,  J.  (dissenting).  The  appellee's  de- 
cedent Harriett  B.  Tound,  was  killed  by  ap- 
pellant's train  of  cars,  on  a  highway  cross- 
ing. There  was  a  trial  by  Jury,  and  a  spe- 
cial verdict  returned,  upon  which  the  court, 
after  overruling  appellant's  motion  for  judg- 
ment and  motion  for  a  new  trial,  rendered 
judgment  for  the  appellee  In  the  sum  of 
^1,975.  Only  two  assignments  of  error  are 
discussed  by  appellant:  (1)  The  overmBng 
of  Its  motion  for  judgment  on  the  verdict; 
and  (2)  overruling  its  motion  for  a  new  trial 

It  is  Insisted  that  there  is  a  fatal  variance 
between  the  facts  found  and  the  averments 
of  the  complaint  There  are  two  acts  of  neg- 
ligence charged  in  the  complaint  The  flist 
is  that  the  railroad  company  ran  a  loco- 
motive westward  across  the  highway,  and 
also  carelessly  and  negligently  ran  and  ope^ 
ated  a  certain  other  locomottve  and  train  of 
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can  following  clom  bebtnd,  to  wit,  within 
SO  rods  of  the  first,  and  running  ttae  same  at 
a  high  and  dangerous  rate  of  speed,— at  the 
rate  of  60  miles  per  hour.  The  second  act  of 
negligence  charged  In  the  failure  to  give 
the  BtatutoiT  signals.  The  last  charge,  in  so 
tar  as  it  is  m&Ai  a  bests  of  recovery,  goes 
out  of  the  case,  as  the  special  verdict  finds 
that  the  signals  were  given. 

The  facts  as  found  by  the  special  verdict 
are  substantially  as  follows:  At  about  one- 
half  mile  east  of  a  staUon  called  "Allda," 
In  Porter  county,  the  appellant's  railroad 
crosses  a  highway.  The  railroad  runs  nearly 
due  east  and  west,  and  the  highway  north 
and  south,  and  they  cross  each  other  at 
about  right  angles.  On  the  north  of  the 
railroad,  and  west  of  the  highway,  the  view 
to  the  west  on  the  day  of  the  injury  was 
obstructed  by  a  high  hedge  fence,  a  bam, 
and  a  house,  the  last  of  which  stood  with- 
in 60  feet  of  the  railroad  track,  and  by  a 
train  of  freight  cars  which  stood  upon  a  side 
track,  which  side  track  came  within  about 
75  feet  of  the  crossing.  Oommencing  at  a 
point  on  the  highway  160  feet  north  of  the 
track,  and  from  thence  to  the  trade,  the 
view  to  the  east  was  uBobBtructed,  and  an 
approaching  train  coold  be  seen  for  the  dis- 
tance of  one-half  a  mila  On  the  2Sth  day 
of  October,  1892,  the  deceased  was  traveling 
on  the  highway,  going  south.  She  was  in  a 
tep  boggy,  drawn  by  a  single  horse.  At 
about  6  o'clock  on  the  afternoon  of  said  day, 
she  approached  the  crossing.  The  weather 
was  dondy  and  misty,  and  considerable 
wind  was  blowing  from  the  southwest  at 
the  tinte.  The  top  of  the  buggy  was  raised, 
and  the  side  curtains  were  drawn,  to  protect 
her  from  the  rain  and  wind.  When  she 
approached  within  160  feet  of  the  track,  a 
locomotive  In  charge  of  defendant's  servants 
passed  over  the  crMslng,  at  the  rate  of  about 
85  miles  i>er  hour,  running  from  the  east  to 
the  west;  and,  immediately  after  the  loco- 
motive had  passed  over  the  crossing,  the  de- 
ceased proceeded  on  the  highway  towards 
the  crossing,  in  a  reasonably  careful  and 
cautious  manner,  and  attempted  to  cross. 
That  while  so  attempting,  and  when  she 
was  upon  the  crossing,  a  second  locomotive 
drawing  a  train  of  cars,  running  from  the 
east  to  the  west,  (^>erated  by  the  defend- 
ant's servants,  ran  upon  and  collided  with 
the  buggy,  and  so  injured  Mrs.  Yound  that 
she  shortiy  thereafter  died  as  a  result  of  the 
collision.  The  train  of  cars  which  collided 
with  the  decedent  was  running  at  about  the 
rate  of  40  miles  per  hour,  and  was  about 
one-half  mile  behind  the  locomotive  that  first 
passed  over  the  crossing,  and  reached  the 
crossing  not  more  than  one  minute  after  the 
locomotive  bad  passed.  It  is  also  found  that 
the  deceased  had  her  faculties  of  seeing  and 
bearing  unimpaired,  and  that,  had  she  look- 
ed to  the  east  at  any  time  after  the  first 
locomotive  passed,  she  could  have  seen  the 
second  train  approaching.    It  is  found  that 
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the  second  train  sounded  tlie  wbisQe  when 
within  80  rods  of  the  crossing,  but  that  on 
account  of  the  fact  that  the  top  and  side 
curtains  were  up  on  the  buggy,  and  the  direc- 
tion and  force  of  the  wind,  and  the  peculiar 
condition  of  the  atmosphere,  and  the  noise 
made  by  the  first  locomotive,  she  was  unable 
to  hear  the  whistle.  The  locomotive  of  the 
second'  train  also  whisUed  when  within 
about  10  rods  of  the  crossing,  but  it  was 
then  too  late  to  avoid  the  collision;  nor  did 
she  hear  the  noise  made  by  the  train  in  time 
to  avoid  the  collision. 

The  fifth  and  sixth  findings  are  as  follows: 
"(5)  The  train  which  collided  with  the  de- 
cedent as  aforesaid  was  run  so  close  to  the 
locomotive  at  said  highway  crossing  as  to 
render  the  sound  of  the  whistle  unavailing 
to  one  approaching .  said  railroad  from  the 
north  at  a  point  where  the  decedent  was  at 
the  time,  and  It  was  Impossible  for  one  so 
approaching  said  railroad  to  hear  the  sound 
of  said  whistle,  on  accoimt  of  the  wind,  the 
condition  of  the  atmosphere,  and  the  notse 
made  by  the  said  first  engine;  that  said  first 
engljoe  made  considerable  noise  and  clatter, 
in  running  west,  untU  it  reached  Allda, 
which  was  heard  by  the  decedent,  on  ac- 
count of  the  wind;  and  such  noise  and  clat- 
ter overcame  and  confused  the  noise  of  the 
train  which  occasioned  the  injury.  It  was 
unusual  to  run  trains,  one  so  close  to  the 
other,  and  it  was  highly  dangerous  to  trav- 
elers upon  said  highway  going  southward  t* 
so  run  them.  We  find  that  the  defendant  did 
not  exercise  ordinary  care  In  so  running  said 
trains,  and  that  the  defendant  did  not  ex- 
ercise that  degree  of  care  for  the  protection 
of  travelers  upon  said  highway  that  a  person 
of  ordinary  prudence  would  have  exercised 
under  sbnUar  conditions  and  drcnmstances. 
We  find  that  the  defenchmt  was  guilty  of 
negligence  in  running  the  train  of  cars  that 
collided  with  the  decedent  so  close  after  the 
locomotive  as  afM^said.  We  further  find 
that  decedent's  death  was  caused  solely  by 
the  defendant's  want  of  ordinary  care  in 
running  its  trains,  one  so  close  after  the 
other  as  aforesaid,  and  in  running  them  so 
that  the  sound  of  the  whistle  of  said  train 
for  the  highway  crossing  could  no>t  be  heard 
by  one  approaching  said  crossing  frtnn  the 
point  the  decedent  was  when  the  first  engine 
crossed  the  highway  as  aforesaid;  that  tC 
said  locomotive  had  been  the  usual  and  propt- 
er distance  ahead  uf  said  train,  which  col- 
lided with  decedent,  she  would  have  beard 
the  crossing  whistle  and  approach  of  said 
latter  train,  and  could  and  would  have  avoid- 
ed the  collision.  (6)  We  further  find  that  the 
decedent,  at  the  time  and  before  said  colli- 
sion, was  familiar  with  said  highway  cross- 
ing and  surroundings,  and  she  was  familiar 
with  the  manner  in  which  trains  were  usu- 
ally run  on  said  railroad  and  on  other  rail- 
roads; and,  after  said  first  locomotive  had 
passed  over  said  crossing,  she  supposed  and 
believed,  and  had  good  reason  to  suppose 
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and  believe,  that  she  cotild  cross  said  rail- 
road before  any  other  train  or  locomotive 
would  come  from  the  east  We  further  find 
that  the  decedent  was  deceived,  misled,  and 
thrown  off  her  guard  by  said  locomotive  en- 
gine running  so  short  a  distance  ahead  of 
said  train,  which  caused  the  injury,  as  afore- 
said, and  was  thereby  caused  to  omit  the 
precautions  she  would  have  otherwise  taken 
to  ascertain  the  approach  of  said  latter 
train;  and  the  noise  of  the  said  locomotive 
engine  as  it  proceeded  west  of  the  crossing 
made  It  Impoesible  for  her  to  hear  the  ap- 
proach of  said  train  which  caused  the  Injury 
as  aforesaid.  The  railroad  to  the  west  was 
obertructed  from  the  view  as  aforesaid,  and 
there  was  a  liability  of  a  train  coming  from 
the  side  trade  west  of  said  crossing  after 
said  first  locomotive  had  passed  said  cross- 
ing, and  the  decedent's  attention  was  at- 
tacted  to  the  westward,  and  reasonable  pru- 
dence under  the  circumstances  required  her 
to  keep  a  dose  lookout  to  the  west,  to  avoid 
a  possible  collision  with  a  train  that  might 
come  from  that  direction;  that  she  maintain- 
ed such  constant  lookout,  and  attempted  to 
cross  said  railroad  without  looking  to  the 
east  We  find  tb&t,  in  approaching  and  at- 
tempting to  cross  said  railroad,  the  decedent 
exercised  ordinary  care,  and  that,  In  so  ap- 
proaching and  attempting  to  cross,  she  exer- 
cised that  degree  of  care  that  a  person  of 
ordinary  pmdence  would  have  exercised  un- 
der the  same  circumstances.  We  find  that 
the  decedent  was  entirely  without  fault  or 
negligence  in  approaching  and  attempting 
to  cross  said  railroad  at  the  time  she  was  In- 
jured." 

Disregarding  the  evidentiary  matters  and 
conduslons  found  In  the  verdict,  we  still  have 
these  facts  remaining:  That  the  appellant  was 
running  a  locomotive  at  the  rate  of  35  miles 
per  hour,  and  that,  following  behind  the  lo- 
comotive, the  appellant  was  running  a  passen- 
ger train  at  the  rate  of  40  miles  per  hour,  the 
two  trains  being  only  one-half  a  mile  apart 
In  distance,  and  not  more  than  one  minute 
apart  as  to  time.  Do  these  facts  constitute 
negligence?  And  is  the  question  of  negligence 
one  for  the  court  or  one  for  the  Jury?  Negli- 
gence 1b  the  absence  of  that  degree  of  care 
which  an  ordinarily  prudent  person  would  ex- 
ercise under  given  conditions.  The  law  has 
no  fixed  role  or  standard  by  which  negligence 
or  the  absence  of  negligence  can  be  deter- 
mined as  applied  to  all  cases.  When  the  ad- 
judications have  evolved  a  role,  or  the  prece- 
dents established  a  standard,  that  rule  or 
standard  may  be  applied  in  all  similar  condi- 
tions. And  there  are  other  cases  in  which 
negligence  or  no  negligence  may  be  determin- 
ed by  the  application  of  common  sense  and  the 
plahiest  principles  of  Justice.  But  there  are 
many  cases  which  do  not  fall  within  any  of 
these  rules.  The  question  of  negligence  then 
becomes  one  for  the  jury.  Railroad  Co.  v. 
Berry,  9  Ind.  App.  63,  35  N.  B.  505,  and  36 
N.  R  646.    The  rights  of  a  railroad  company 


at  a  highway  crossing  are  superior  to  those  of 
the  traveler  on  the  highway.  Its  trains  have 
precedence  over  the  traveler.  But  the  compa- 
ny owes  a  duty  to  the  traveler.  It  is  required 
to  give  warning  signals  of  the  approach  of  Its 
trains,  and  to  run  the  train  in  such  a  man- 
ner that  the  warning  signals  will  not  be  nn- 
avalllng  to  the  traveler.  It  is  also  required  to 
operate  its  trains  in  such  a  manner  as  not 
to  mislead  the  traveler,  or  lull  him  into  a  sense 
of  security  when  danger  actually  exists.  If  it 
violates  these  duties.  It  is  guilty  of  negligence. 
If,  under  the  facts  found,  only  one  inference 
can  be  drawn,  then  the  question  of  negligence 
or  no  negligence  is  one  for  the  court,  but  If 
two  Inferences  can  be  drawn  by  a  reaaonable 
person,  one  of  negligence  and  one  of  no  negli- 
gence, then  it  Is  a  question  for  the  jury.  I  am 
of  the  opinion  that  the  question  of  whether 
the  appellant  exercised  due  care  in  the  opera- 
tion of  its  trahis  on  this  occasion  is  one  for 
the  jury,  and  that  the  negligence  charged  m 
the  complaint  is  found  In  the  verdict 

The  appellant  also  insists  that  the  flnfHnga 
show  that  the  decedent  contributed  to  her  in- 
Jury.  A  traveler  upon  a  hlghvray  must  ap- 
proach a  railroad  crossing  under  the  apprehen- 
sion that  it  is  a  place  of  danger;  and  ordinari- 
ly he  is  required  to  stop  and  look  and  listen 
for  approaching  trains,  but  this  is  not  an  In- 
fiexlble  rule.  There  may  be  circumstances 
which  will  excuse  the  traveler  from  using 
these  precautions.  If  one  train  has  passed, 
and  the  traveler  has  no  reason  to  apprehend 
that  another  will  follow  closely  behind  it,  he 
may  be  excused  from  exercising  that  high 
degree  of  care  that  the  law  usually  enjoins  iq>- 
on  him.  The  question  of  whether  or  not  the 
decedent  exercised  that  degree  of  care  that  s 
person  of  ordinary  prudence  would  have  exer- 
cised under  the  facts  and  circumstances  found 
was  also  one  for  the  jury.  In  determining 
this  question,  the  jury  had  the  right  to  take 
into  consideration  the  condition  of  the  atmos- 
phere, the  direction  and  force  of  the  wind,  the 
noise  and  confusion  made  by  the  first  engine, 
the  obstructions  to  the  view  on  the  west  of 
the  highway,  the  freight  train  standing  upon 
the  Bide  track,  and  the  fact  that  the  decedent's 
attention  was  diverted,  so  that  she  failed  to 
look  to  the  east,  and  the  fact  that  she  was 
misled  or  caused  to  believe  that  another  train 
was  not  then  approaching,  because  one  had 
just  passed.  This  case  cannot  be  distinguish- 
ed In  principle  from  that  of  Grand  Railroad 
Ck).  V.  Cox,  8  Ind.  App.  29,  35  N.  E.  183,  on 
this  point.  If  that  case  was  correctly  decided, 
then  this  Judgment  should  be  affirmed.  If  It 
was  not  correctly  decided,  then  it  should  be 
overruled.  In  that  case  the  traveler  upon  the 
highway,  about  9  o'clock  at  night  drove 
towards  the  crossing,  riding  in  a  buggy  with 
the  top  down.  ECnowlng  that  a  train  was 
about  due,  he  listened,  and  beard  it,  checked 
his  horse  to  a  slow  walk,  and,  when  he  was 
100  feet  from  the  crossing,  the  train  passed. 
His  horse  then  started  up  in  a  trot.  The  trav- 
eler drove  on  without  looking  forthor  unto 
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bis  horse's  feet  were  almost  on  the  train,  and 
his  body  perhaps  10  feet  from  it,  when  be  saw 
another  train  apparently  within  50  or  60  feet, 
coming  at  15  or  20  miles  per  hour.  Believing 
this  to  be  his  only  chance  of  escape,  he  Btruck 
his  horse  with  the  lines,  and  was  caught  by  the 
train  as  he  crossed  the  track.  By  looking, 
he  could  have  seen  the  approaching  train  when 
he  was  35  feet  away.  This  he  could  tiave 
done  in  on  Instant  of  time.  A  glance  would 
have  advised  him  of  his  danger.  This  he 
could  have  done  several  times  before  he  reach- 
ed the  danger  point  Had  be  done  so,  he 
could  have  avoided  the  collision;  but  he  did 
not  do  80,  and  this  court  held  that  we  could 
not  rule  that  he  was  guilty  of  contributory 
negligence  per  se,  but  that  it  was  a  question 
for  the  jury.  When  it  is  considered  that  the 
traveler  in  that  case,  as  well  as  in  this,  had 
the  opportunity  to  see  the  approaching  train 
in  time  to  avoid  it,  before  the  danger  point  was 
reached,  there  Is  no  difference  in  principle.  In 
fact,  there  are  elements  in  this  case  that  tend- 
ed to  excuse  the  traveler  from  looking  that 
did  not  exist  in  that  Here  the  noise  and  clat- 
ter of  the  departing  train,  the  condition  of  the 
atmosphere,  the  direction  and  force  of  the 
wind,  the  hedge  upon  the  west  side  of  the 
road,  and  the  freight  train  upon  the  side  track, 
are  so  many  additional  facta  proper  to  be  con- 
sidered by  the  jury  In  determining  whether  or 
not  the  traveler  was  guilty  of  contributory 
negligence.  The  freight  train  upon  the  side 
track  was  of  Itself  a  constant  menace  of  dan- 
ger from  the  time  she  came  in  sight  of  the 
crossing.  The  decedent  no  doubt  as  the  Ju- 
ry found,  was  laboring  under  the  apprehension 
that  she  was  in  danger  from  the  freight  train. 
It  was  liable  to  cross  the  highway  from  the 
west  and  the  deceased's  attention  was  divert- 
ed from  the  danger  to  the  east  In  this  re- 
spect this  case  is  a  much  stronger  one  to  be 
left  to  the  Jury  than  the  Cox  Case,  supra. 
That  two  or  more  reasonable  Inferences  can 
be  drawn  from  the  evidence  is  demonstrated 
by  the  fact  that  a  jury  of  12  men  and  the 
learned  judge  who  presided  at  the  trial  were 
of  that  opinion. 

The  appellant  also  insists  that  it  was  not 
responsible  for  the  conditions  of  the  weather 
and  atmosphere,  and  the  direction  and  force 
of  the  wind;  that  these  conditions  only  en- 
joined a  higher  degree  of  care  upon  the  de- 
cedent; and  that  she  contributed  to  her 
death  by  having  the  top  of  the  buggy  up, 
and  the  side  curtains  drawn,  these  being  con- 
ditions of  her  own  creation,  and  which  ob- 
Btmcted  her  sight  and  hearing.  The  decedent 
had  the  rigut  to  protect  herself  from  the  In- 
clemency of  the  weather  by  the  top  and  side 
curtains.  The  fact  that  she  did  so  only  goes 
to  the  quantum  of  care  which  she  was  bound 
to  exercise  under  all  the  other  circumstances. 
The  court  cannot  say,  aa  a  matter  of  law, 
that  she  thereby  contributed  to  her  death. 
This  was  also  a  question  for  the  Jury,  and, 
tn  determining  it  the  jury  might  take  into 
consideration   the   fact    that   her  attention 


was  diverted  to  the  dangers  which  she  ap- 
prehended from  the  west  and  to  the  effect 
that  she  was  induced  to  believe  that  no  train 
was  approaching  from  the  east 

I  am  of  the  opinion  that  there  was  no  error 
In  overruling  the  motion  for  judgment  on  the 
verdict. 

Under  the  assignment  of  error  predicated 
upon  overruling  the  motion  for  a  new  trial, 
the  appellant  insists  that  there  was  no  evi- 
dence whatever  to  support  some  of  the  facts 
found  by  the  verdict.  No  witness  testified  to 
the  usual  or  customary  manner  of  operating 
trains  upon  a  railroad,  nor  as  to  the  differ^ 
ence  in  distance  and  time  which  should  be 
observed  between  trains  to  prevent  collisions. 
The  appellant  asserts  that  neither  the  court 
nor  jury  has  any  right  to  assume  a  fact  in 
the  absence  of  any  evidence.  There  are  many 
facts  which  a  cotirt  or  Jury,  in  trying  a  case, 
may  assume  and  find  without  evidence.  A 
person  acting  in  a  judicial  capacity  must 
not  only  exercise  his  own  logical  faculties  in 
constnUng  and  applying  evidence,  but  must 
draw  upon  his  own  sources  of  knowledge  for 
such  information  aa  is  common  to  all  Intel- 
ligent persons  of  the  same  commimlty.  Rea- 
son and  evidence  are  the  co-ordinate  factors 
which  go  to  make  up  proof.  Juries,  like 
couits,  may  exercise  judicial  knowledge,  and 
judicial  knowledge  extends  to  such  mattera 
of  everyday  knowledge  of  which  there  is  no 
possibility  of  dispute.  Evidence  is  not  re- 
quired to  establish  that  which  is  so  notorious 
to  persons  of  ordinary  intelligence  that  it  ei- 
ther admits  of  no  doubt  or  could  at  the  mo- 
ment be  established  by  a  profusdon  of  evi- 
dence. Whart  Ev.  ii  329,  330;  GreenL 
Ev.  11;  Tayl.  Ev.  i  4,  note  2;  Brown  v. 
Piper,  91  tJ.  S.  37.  Courts  and  juries  may 
also  take  judicial  knowledge  of  the  custom 
and  manner  ot  operating  railroads.  Downey 
V.  Hendrle  (Mich.)  9  N.  W.  828;  Slater  v. 
Jewett  5  Am.  &  Eng.  R.  Ca&  615. 

The  appellant  also  insists  that  there  was 
no  evidence  wliatever  as  to  the  condition  of 
mind  of  the  decedent  at  and  immediately 
preceding  the  injury,  and  that  the  jury  had 
no  right  to  conclude  that  her  attention  was 
diverted,  and  that  she  was  misled.  The  In- 
stincts of  self-preservation  frequently  stand 
In  the  place  of  evidence.  It  is  not  to  be  as- 
sumed, in  the  absence  of  evidence,  that  the 
deceased  rushed  headlessly  and  recklessly  to 
her  own  destruction.  "As  the  love  of  life  and 
the  Instinct  of  preservation  are  the  highest 
motive  for  care  in  any  reasoning  being,  they 
will  stand  for  proof  of  care  imtU  the  con- 
trary appears."  Railroad  Co.  v.  Rowan,  06 
Pa.  St  383;  Allen  v.  Willard,  57  Pa.  St  .374; 
Gay  V.  WlntM,  84  Cal.  153.  The  jury  had 
the  right  to  conclude  that  the  deceased  did 
those  things,  and  was  in  the  same  mental 
condition  that  a  reasonable  being  would  nat- 
urally be  In,  growing  out  of  the  surroundings. 

It  is  lastly  insisted  that  the  undisputed 
evidence  shows  that  the  decedent  was  guilty 
of  contributory  negligence  in  attempting  to 
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drive  across  the  track  after  sbe  saw  the  ap* 
proachlng  train.  The  eyldeooe  sbows  tbat 
she  waa  very  close  to  the  track  'when  site  dis- 
covered the  approachlnj;  train;  that  she  seem- 
ed to  become  excited  and  confused,  and  then 
made  the  attempt  to  cross.  That  she  was 
not  guilty  of  contributory  negligence  under 
such  circumstances  was  expressly  held  in 
Ballroad  Co.  t.  Cox,  supra.  The  authorities 
abundantly  establish  the  proposition  that 
when  a  person  is  suddenly  confronted  with  a 
sudden  and  unexpected  danger,  not  of  his 
own  maldng,  he  is  not  expected  or  required  to 
act  with  the  same  degree  of  circumspection 
and  cantlon  of  a  person  in  a  calm  condition  of 
mind.  The  law  makes  due  allowance  for  the 
infirmities  of  humanity.  I  am  of  the  opinion 
that  the  Judgmoit  should  be  in  all  things  af- 
firmed. 


(166  Man.  143) 

PALMER  V.  BVANGELICAI/  BAPTIST 

BENEVOLENT  &  MISSIONARY 

SOO.  OP  BOSTON. 

(Supreme  Judicial  Court  of  MassachuaettB. 

Suffolk.     May  21,  1896.) 

Pabtt  Wall — Addition  in  Hbioht — Constbdo* 
TioN  OF  Dbbd. 
Under  a  deed  poll  providing  for  a  party 
wall,  it  was  stipolatea  that  it  should  l>e  bnllt  to 
the  height  of  one  story  of  plaintiff's  bouse, 
which  was  already  built,  and  that  either  party 
conld  add  to  the  wail  in  height,  doing  work 
from  his  own  side  if  the  other  side  was  built 
upon.  Defendant  built  a  party  waU  to  the 
height  of  one  story,  under  the  plaintiff's  wall, 
and,  wishing  to  go  higher,  built  on  top  of  sucCi 
wall,  but  on  his  own  side  of  the  line.  Held 
that,  under  the  provision  that  either  party 
might  add  to  the  wall  in  height,  such  addition 
need  not  be  a  party  wall. 

Action  by  one  Palmer  against  the  Evangel- 
ical Baptist  Benevolent  &  Missionary  Soci- 
ety of  Boston  to  compel  the  removal  of  a 
wall  built  by  defendant  above  Its  half  of  a 
party  walL     Bill  dismissed. 

Alfred  Hemenway  and  Felix  Rackemann, 
for  plaintiff.  Solomon  Lincoln  and  Walter 
I.  Badger,  for  defendant  the  Evangelical 
Baptist  Benevolent  &  Missionary  Society  of 
Boston. 

HOLMES,  J.  This  Is  a  bUI  brought  to 
comiiel  the  removal  of  a  wall  built  by  the 
defendant  above  its  half  of  a  party  wall. 
The  wall  complained  of  is  not  fit  for  use  as 
a  party  wall,  and  the  main  question  is  wheth- 
er the  defendant  was  bound,  If  it  built,  to 
make  a  wall  fit  for  such  use.  This  depends 
upon  the  construction  of  one  or  two  ambigu- 
ous phrases  in  the  deed  attached  to  the 
plaintiff's  biU.  At  the  date  of  the  deed  the 
plaintiff  had  a  house,  one  wall  of  which  was 
on  the  boundary  line  between  the  plaintiff 
and  the  defendant.  The  deed  authorizes  the 
defendant  to  build  a  party  wall  as  indicated 
by  a  plan  drawing  referred  to.  The  drawing 
Indicates  a  wall  going  to  a  height  a  little 
above  the  plaintiff's  first  floor.    The  defend- 


ant built  a  sufficient  party  wall  to  the  height 
mentioned,  under  the  plalntUTs  wall,  which 
thereafter  was  supported  by  It,  occupied  all 
of  the  plalntifrs  side  of  the  division  line, 
and,  in  part,  extended  across  It  The  de- 
fendant was  erecting  a  large  building,  and 
needed  a  much  higher  wall  on  the  line.  To 
have  carried  the  party  wall  higher  would 
have  necessitated  widening  the  foundation, 
which  could  not  be  done  on  the  plaintiff'a 
side  of  the  division  line,  because  of  a  pas- 
sageway there,  upon  which  she  had  no  right 
to  encroach.  It  also  would  have  required 
the  removal  of  the  plalntiirs  wall  Just  men- 
tioned, under  which  the  party  wall  had  been 
i>ullt  The  defendant,  therefore,  boilt  on 
top  of  the  plalntifTs  wall  the  wall  which  is 
the  subject  of  this  smt  Its  outer  face  la 
about  four  inches  on  the  defendant's  side  of 
the  division  line. 

The  deed  on  which  the  plaintiff  rellea  does 
not  disclose  a  thoroughly  thought  out 
scheme,  and,  as  it  is  a  deed  poll,  executed  by 
the  plaintiff  alone,  will  l>e  construed  more 
favorably  for  the  defendant.  In  case  of  any 
real  doubt  as  to  its  meaning. 

It  provides  that  "said  wall  so  built  shall 
be  and  remain  a  party  wall,"  and  that  the 
plaintiff,  upon  the  completion  of  said  waU, 
shall  pay  $450,  as  full  payment  for  one-half 
of  said  entire  walL  The  words  "said  wail" 
here,  we  think,  mean  the  wall  of  the  height 
shown  in  the  plan.  The  Instrument  makes 
an  antithesis  between  the  "said  wall"  and 
"any  wall  resting  thereon,  or  any  addition 
thereto."  It  also  provides  for  a  further  pay- 
ment for  any  addition  when  used  by  the  par- 
ty not  making  the  same.  The  words  under 
which  the  defendant  has  proceeded  are,  "It 
being  understood  that  either  part?  may  add 
to  said  waU  in  height  *  •  «  using  good 
materials  and  workmanship,  and  conforming 
to  the  building  laws,  and  doing  work  from 
bis  own  side  If  the  other  side  is  built  up- 
on." The  last  words.  In  our  view,  qualify 
the  permission  to  add  to  the  wall,  as  well 
as  the  Intervening  one  to  repair  or  rebuild. 

The  words  contemplate  that  existing  walls, 
such  as  the  plaintiff's,  may  be  left  standing; 
and,  as  we  have  said,  this  would  have  had 
to  be  removed  for  a  continuous  party  wall. 
The  addition  to  the  thlclmess  required  If 
the  party  wall  was  to  be  carried  higher  waa 
not  only  impossible,  on  the  plaintiff's  side, 
but  was  expressly  provided  against  by  the 
deed.  At  the  same  time,  the  plaintiff,  when 
she  executed  the  instrument,  knew  that  the 
defendant  was  about  to  erect  a  large  build- 
ing, which,  of  course,  would  need  high  walls. 
Under  these  circumstances,  while  it  may  be 
admitted  that  the  deed  has  some  language 
looking  to  the  possibility  of  the  party  wall 
being  raised  higher,  it  seems  to  ua  reason- 
able to  construe  it  as  also  permitting  the 
party  who  finds  one-half  of  the  space  occu- 
pied to  build  a  separate  wall  to  suit  himself, 
without  further  restrictions  than  those  ex- 
pressed as  to  materials  and  workmanship, 
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and  those  contained  in  the  bnildins  law.  as 
to  external  walls  not  party  walls. 
Bill  dismissed. 


(iw  Mass,  la.) 

ALDRIOH  y.  ADAMS  et  at 

(Sapreme  Judicial  Court  of  MassacliaBettB. 

Suifolk.     May  20,  1896.) 

VsRVOR  AND  FvRCBASER— Bona  Fids  Purchaskbb 

—  BVIDBMOB. 

On  a  bill  to  reopen  a  forecloanre  claimed 
to  hsTe  been  made  betore  the  mortgage  was 
dae,  and  to  set  aside  a  subsequent  conveyance 
by  the  purchaser  to  one  D.,— it  being  alleged 
that  the  parties  to  txttb  transactions  had  knowl- 
edge ot  the  inralidity  of  the  foredoBore  pro- 
ceedings,— D.  testified  that  the  agreement  to 
purchase  was  made  on  the  street  a  few  days 
after  the  foreclosure  sale;  that  be  paid  $150 
down,  the  rest  of  the  price  being  left  on  mort- 
gage; that  the  adTertisement  of  foreclosure 
was  read  aloud  to  him^  the  whole  transaction 
occupying  about  10  minutes;  that  the  deeds 
were  subsequently  executed  and  recorded  with- 
out further  examination;  and  that  witness  had 
made  no  further  payments.  Held  sufficient  to 
warrant  a  finding  that  X>.  was  not  a  bona  fide 
purdiaser  for  vame. 

Appeal  from  superior  court,  Suffolk  coun- 
ty. 

Bill  by  Allen  P.  Aldricb  against  James  H. 
T.  Adams  and  others  to  reopen  a  foreclosure, 
to  set  aside  subsequent  conveyances,  and  to 
redeem.  From  a  decree  for  plaintiff,  de- 
fendants appeal     Affirmed. 

The  bill  of  complaint  alleged  that  on  Au- 
gust 1,  1893,  James  H.  T.  Adams,  <me  of  the 
detemdanta,  conveyed  to  plaintiff  and  anoth- 
er, whose  interest  plaintiff  afterwards  ac- 
quired, three  lots,  subject  to  a  mortgage  for 
$5,000  on  each  lot,  and  to  a  second  mortgage 
for  $3,000  covering  all  three  lots,  the  latter 
mortgage  having  been  given  by  said  Adams 
to  defendant  Maiy  ML  Adams,  his  mother; 
that  on  October  4,  1891,  before  the  last-men- 
tioned mortgage  was  due,  the  said  Mary  M. 
Adams  secretly  and  fraudulently  sold  the 
premises  under  the  mortgage,  and  deeded 
the  same  to  defendant  Michael  A.  Parsons, 
who  thereafter  conv^ed  to  defendant  John 
W;  Deerlng;  that  the  sale  to  Deering  was 
without  consideration;  and  that  all  the  de- 
fendants had  conspired  to  defraud  plaintiff 
of  the  premises,  with  full  knowledge  of  all 
the  facts.  Defendant  Deerlng  denied  that 
the  foreclosure  sale  was  secretly  and  fiaudn- 
lently  made  before  the  mortgage  was  due, 
and  alleged  that  be  has  purchased  the  prom- 
ises in  good  faltb,  and  for  a  valuable  con- 
sideration. 

Francis  W.  Adams,  for  appellants.  W.  F. 
Kimball,  for  appellee. 

HOLMES,  J.  This  is  a  bill  brought  to  re- 
open a  foreclosure,  and  to  set  aside  some 
subsequent  conveyances,  and  to  redeem. 
The  case  comes  bere  by  appeal,  on  the  evi- 
dence, and  presents  no  question  of  law. 
The  evidence  shows  that  the  Judge  who  tried 
the  case  was  Justified  in  finding  that  the 


mortgaged  premises  have  not  come  into  the 
hands  of  a  bona  fide  purchaser,  that  the  case 
is  to  be  dealt  with  as  one  between  the  plain- 
tiff and  the  mortgagee,  and  that,  as  between 
them,  the  foreclosure  sale  could  not  stand. 
Indeed,  the  only  p<rint  which  seems  to  pre- 
sent any  question  Is  whether  the  defendant 
Deering  was  a  bona  fide  purchaser;  assum- 
ing, in  the  defendants'  favor,  without  decid- 
ing, that  there  was  an  outstanding  tech- 
nical breach  of  condition  sufficient  to  pre- 
vent the  sale  from  being  absolutely  void. 
His  own  account  of  his  purchase  was  enough 
to  warrant  the  finding.  He  says  that  the  de- 
fendant Adams  ran  after  him,  in  the  street, 
about  8  o'clock  In  the  morning,  a  few  days 
after  the  sale;  proposed  the  purchase  at  a 
price  which.  If  he  had  known  the  assessed 
value,  or  held  his  present  opinions,  he  should 
have  deemed  excessive;  vranted  the  matter 
decided  on  the  spot;  asked  for  $150  down, 
end  was  content  to  leave  the  rest  of  the 
price  on  mortgage;  told  him  the  story  of  the 
premises;  read  the  advertisement  of  fore- 
closure aloud;  and  finished  the  bargain  in 
eight  or  ten  minutes.  At  the  agreed  time 
the  deeds  were  executed  and  recorded,  with- 
out further  examination.  Deering  has  made 
no  further  payments  as  yet,  and  had  had 
large  dealings  with  Adams  for  seven  or 
eight  years.  If  the  Judge,  who  saw  the  wit- 
nesses, drew  an  adverse  conclusion,  we  can- 
not say  that  be  was  wrong,  although,  no 
doubt,  there  are  some  considerations  to  be 
urged  on  the  other  side,  which  It  Is  not  neces- 
sary to  state. 

We  may  add  that,  according  to  Adams'  tes- 
timony, he  foreclosed  for  nonpayment  of  In- 
terest, but  that  before  the  sale  the  sum  due 
was  paid  as  interest,  although  there  was  an 
attempt,  when  it  was  received,  to  give  the 
payment  a  different  term. 

Decree  affirmed. 

OM  Mass.  5S) 

BBALB  V.  CITT  OF  BOSTON. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     May  19,  1896.) 

Eminent  Domain  —  Taking  Land  iob  Stbxbt  — 

Damages — Eviobkcc. 

1.  In  assessing  damages  for  the  taking  of 
a  street  in  which  the  adjoining  proprietor  owns 
tlie  fee.  subject  to  rights  of  way  and  drainage 
which  he  has  granted  therein,  such  owner  is 
entitled  to  compensation  both  for  his  interest 
in  the  street,  and  for  any  diminution  in  the 
market  value  of  the  abutting  lota. 

2.  In  estimating  the  value  of  an  abutting 
owner's  interest  in  a  street  in  which  he  owns 
the  fee,  the  fair  value  of  the  improvements 
made  by  him  in  grading  the  street  and  putting 
in  a  sewer,  the  IncreaJied  cost  of  bnilcHnK  on 
abutting  lots  by  reason  of  the  existing  ordi- 
nances applicable  to  public  streets,  and  the  in- 
creased cost  of  removing  the  sand,  sod,  and 
loam  therefrom,  are  elements  to  be  considered. 

8.  In  assessing  damages  for  the  taking  of 
a  street  in  which  the  adjoining  proprietor  owns 
the  fee,  it  was  competent  for  him  to  meet  evi- 
dence on  the  part  of  the  city  that  he  wss  ben- 
efited because  the  burden  of  repairing  the 
street  was   no   longer  upon  him,    oy  showing 
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what  the  fair  cost  of  keeping  the  street  In  re- 
lair  would  be. 

4.  In  assessing  damages  for  land  taken  for 
a  public  street,  the  opinion  of  an  expert  as  to 
the  value  of  other  land  in  the  vicinitr  is  not 
competent 

5.  In  assessing  damages  for  land  taken  for 
a  public  street,  compensation  cannot  be  had 
for  damage  to  lots  not  abutting  on  such  street. 

6.  In  assessing  damages  for  land  taken 
for  a  public  street,  the  owner,  if  qualified  to  an- 
swer as  an  expert,  may  give  his  opinion  as  to 
the  diminution  in  value  of  his  abutting  lots  by 
the  taking. 

Bxceptions  from  superior  court,  Suffolk 
county;   John  Hopkins,  Judge. 

Petition  by  Joseph  U.  Beale  against  the  city 
of  Boston  for  the  assessment  of  damages  for 
the  taking  of  land  for  a  public  street  There 
was  a  verdict  for  respondent,  and  petitioner 
brings  exceptions.     Exceptions  sustained. 

Clapp  &  Glover,  for  petitioner.  P.  B.  Hnr.l, 
for  respondent 

ALLEfN,  J.  The  petitioner  had  bought  a 
tract  of  10  acres  of  land,  and  laid  it  out  into 
bouse  lots  and  streets;  one  of  the  streets  be- 
ing called  "Tuttle  Avenue,"  which  he  had  built 
and  graded.  He  liad  sold  various  lots,  with 
rights  of  way  and  drainage,  but  with  no  own- 
ership of  the  fee  in  Tnttle  avenue;  and  he 
owned  other  lots  abutting  thereon,  as  well 
as  some  other  land  near  by,  abutting  on  anoth- 
er street,  running  from  Tuttle  avenue  at 
right  angles. 

At  the  trial  the  petitioner.  In  seeking  to 
prove  bis  damages  caused  by  the  taking  of 
Tuttle  avenue,  offered  evidence  tending  to 
show  its  value,  other  than  the  market  value; 
but  the  court  ruled  that  no  evidence  concern- 
ing the  value  of  the  land  taken  (I.  e.  the  way 
itself)  could  be  admitted,  except  evidence  as  to 
the  mai*et  value  of  Tuttle  avenue,  subject  to 
the  easements  which  the  petitioner  bad  sold, 
before  the  taking,  and  the  market  value  of 
Tuttle  avenue  after  the  taking,  when  it  had 
become  a  public  way.  And  the  court  instruct- 
ed the  jury  that  they  should  find  the  fair  mar- 
ket value,  before  the  taking,  of  the  petitioner's 
land  abutting  on  Tnttle  avenue,  and  add  to  it 
the  fair  market  value,  before  the  taking,  of 
the  land  embraced  within  the  limits  of  the 
street,  subject  to  the  easements  therein,  and 
that  they  should  then  find  the  fair  market 
value  of  the  first  tract  after  the  taking,  and 
add  it  to  the  fair  market  value  of  the  second 
tract  after  the  taking;  the  damages  to  be 
awarded  to  the  petitioner  being  the  difference 
between  the  sum  of  the  two  market  values  be- 
fore the  taking  and  the  sum  of  the  two  market 
values  after  the  taking.  The  Jury  were  thus 
limited  exclusively  to  a  consideration  of  mar- 
ket values,  and  this,— having  regard  to  the 
nature  and  situation  of  the  land  taken,— we 
think,  was  erroneous.  Ordinarily,  where  the 
value  of  lands  or  goods  Is  to  be  ascertained, 
and  they  are  of  such  a  kind,  and  so  situated, 
as  to  be  available  for  sale  In  the  ordinary 
course  of  trade  or  dealing,  the  market  value 
is  perhaps  the  best  test,  and  under  such  cir- 


cumstances it  Is  usually  adopted  In  this  com- 
monwealth. Lawrence  v.  City  of  Boston,  IID 
Mass.  126;  Moulton  v.  Water  Co.,  137  Mass. 
167.  But  market  value  is  not  a  universal  test, 
and  cases  often  arise  where  some  other  mode 
of  ascertaining  value  must  be  resorted  to. 
May  y.  City  of  Boston,  158  Mass.  21,  29,  32  N. 
B.  902;  Boston  &  A.  B.  Co.  v.  City  of  Cam- 
bridge, 159  Mass.  283,  34  N.  E.  382;  Hand- 
forth  v.  Maynard,  154  Mass.  414,  28  N.  E. 
348;  Mather  v.  Express  Co.,  138  Mass.  o3; 
Green  v.  Railroad  Co.,  128  Mass.  221;  Mur- 
ray V.  Stanton,  99  Mass.  345;  Stlckney  v.  Al- 
len, 10  Gray,  352;  Boom  Co.  v.  Patterson,  08 
U.  S.  403,  408;  Town  of  Troy  v.  Chesnli-e  R. 
Co.,  23  N.  H.  83;  1  Suth.  I>am.  |  52;  Suth. 
Dam.  S  1064.     Reed's  PetlUon,  13  N.  H.  381. 

The  petitioner  retained  the  ownership  of 
TutUe  avenue,  subject  to  rights  of  way  and 
drainage  which  he  had  granted  therein.  This 
title  might  not  be  salable  In  the  ordinary 
course  of  dealing,  and  yet  it  might  have  a  real 
value  to  him,  for  which  he  was  entitled  to  be 
paid.  The  damage  to  abutting  lots  could  be 
measured  by  the  diminution,  if  any,  of  mar- 
ket value.  Lots  not  abutting  were  properly  et- 
cluded  from  consideration,  as  too  remote,  and 
only  affected  In  common  with  the  rest  of  the 
neighborhood.  The  petitioner  was  entitled  to 
compensation  for  his  interest  which  was  tak- 
en in  Tuttle  avenue,  and  for  the  injuiyi  If  any, 
to  his  remaining  lots  which  abutted  thereon. 
Taking  both  together,  how  much  losa  did  be 
suffer?  How  much  less  was  the  value  of 
what  he  had  left,  after  the  taking,  than  the 
value  of  the  whole  before  the  taking?  Lin- 
coln V.  Com.,  164  Mass.  368,  376,  41  N.  E.  4S9. 
So  far  as  the  abutting  lands  are  concerned, 
regard  should  be  had  to  the  market  value; 
but,  so  far  as  his  intoest  in  Tuttle  avenue  is 
concerned,  other  considerations  come  in. 

The  court  excluded  evldoice  of  the  fair 
value  of  the  Improvement  made  by  the  peti- 
tioner in  grading  Tuttle  avenue,  and  in  put- 
ting a  sewer  into  it  and  also  the  increased 
cost  of  building  on  the  petitioner's  remaining 
abutting  lots  by  reason  of  the  existing  city 
ordinances  and  regulations  applicable  to  pub- 
lic streets,  and  the  increased  cost  of  removing 
the  sand,  sod,  and  loam  therefrom.  But,  in 
estimating  the  loss  to  the  petitioner,  we  think 
all  these  particulars  might  be  considered  not 
as  showing  Independent  and  distinct  items  to 
be  added  to  his  loss  (Squire  v.  City  of  Somer- 
viUe,  120  Mass.  579),  but  as  elements  which 
might  be  considered  in  determining  the  real 
value  of  what  he  had  before  the  taking,  and 
of  what  he  had  afterwards.  Central  Bridge 
Corp.  V.  City  of  Lowell,  15  Gray,  106,  111; 
Gushing  T.  Boston,  144  Mass.  317,  11  N.  E.  93; 
Butchers'  Slaughtering  &  Melting  Ass'n  v. 
Com.,  163  Mass.  386,  40  N.  E.  176;  Manson 
V.  City  of  Boston,  163  Mass.  479,  40  N.  B. 
850.  Evidence  having  been  Introduced  on  the 
part  of  the  city  to  show  that  the  petitioner 
was  benefited,  because  the  burden  of  repair- 
ing the  street  was  no  longer  upon  him,  it 
was  competent  for  him  to  meet  this  evidence 
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b7  showing  how  mnch  the  fair  cost  of  keeping 
the  street  In  repair  would  be. 

The  evidence  offered  by  the  petitioner  to 
show  the  value  of  adjoining  land  by  the  opin- 
ion of  an  expert  was  rightly  excluded.  Evi- 
dence as  to  other  land  is  limited  to  actual 
sales.  Thompson  v.  City  of  Boston,  148  Mass. 
387,  19  N.  E.  406. 

The  following  question  to  the  petitioner  was 
excluded:  "What,  in  your  opinion,  was  the 
diminution  of  the  value  of  your  entire  hold- 
ing on  Tuttle  street,  and  the  land  adjacent 
thereto  that  you  still  owned,  by  the  taking  of 
the  street?'  The  objections  urged  to  this 
question,  in  addition  to  the  general  objection 
that  only  market  value  could  be  considered, 
are  that  the  conclusions  of  a  witness  are  not 
competent,  and  that  the  petitioner  owned  ad- 
jacent land  thatdld  notabut  on  Tuttle  avenue, 
and  that  be  had  no  right  to  damages  to  those 
lots.  We  see  no  objection  on  the  ground  that 
the  conclusions  of  the  petitioner  were  asked 
for,  bat  the  question,  on  another  trial,  should 
be  limited  so  as  not  to  Include  land  which  did 
not  abut  on  Tuttle  avenue.  K  so  limited,  the 
petitioner.  If  qualified  to  testify  as  an  ex- 
pert, should  be  aUowed  to  answer  the  ques- 
tion. Vandlne  v.  Burpee,  13  Mete.  (Mass.) 
288;  Hoemer  v.  Warner,  15  Gray,  46. 

A  witness  for  the  city,  who  testified  that  In 
his  opinion  the  value  of  the  land  remaining  to 
the  petitioner  on  Tuttle  avenue  was  Increased 
by  the  taking,  gave  as  a  reason  that  "the  ques- 
tion of  damage  comes  in  as  part  of  the  reason. 
A  man  would  prefer  to  have  a  case  of  damage 
against  the  city  for  accident,  than  against  an 
ordinary  owner."  It  is  conceded  on  the  part 
of  the  city  that  this  is  not  a  good  reason.  But 
we  should  not  be  Inclined  to  grant  a  new  trial 
simply  because  of  the  admission  of  this  an- 
swer. It  means,  we  suppose,  merely  that  the 
petitioner  would  no  longer  be  liable  to  claims 
for  damages.  If,  in  the  opinion  of  the  witness, 
this  Increased  the  value  of  the  petitioner's  re- 
maining land  which  abutted  on  Tuttle  avenue, 
the  fact  that  he  was  allowed  to  say  so  to  the 
Jury  furnishes  no  sufficient  reason  for  setting 
aside  the  verdict  See  Sawyer  v.  Boston,  141 
Mass.  470,  11  N.  B.  711.  The  preference  of 
an  injured  person  would  signify  nothing  as  to 
the  value  of  the  remaining  land. 

No  other  exceptions  taken  by  the  petitioner 
are  now  Insisted  on.  In  the  opinion  of  a  ma- 
jority of  the  court,  the  entry  must  be:  Ex- 
ceptions sustained. 


(1S6  Mass.  61) 

HUGHES  V.  GROSS  et  aL 

(Supreme  Judicial  Court  of  MaBsacbusetts. 

Snfeolk.     May  19,    1896.) 

Fabtnbrshif  —  Death  or  Partner  —  Efpbot  oir 

Co.vTBAOT  or  Sbbviob— EviDCNoa. 

1.  A  contract  of  service  made  with  a  firm 
U  not,  as  a  matter  of  law.  terminated  by  the 
death  of  a  partner,  where  the  business  is  there- 
after continned  as  before. 

2.  Where  the  declaration,  in  an  action  for 
services  against  a  firm,  is  on  a  written  instru- 


ment, to  hold  an  inc<»mng  partner  he  must  be 
shown  to  be  a  party  to  the  instrument,  or  else 
on  the  evidence,  irrespective  of  the  pleadings, 
in  which  case,  unless  he  signed  the  writing,  &e 
statute  of  frauds  will  be  a  defense,  the  agree- 
ment being  for  more  than  one  year. 

3.  In  an  action  against  a  firm  on  a  writ- 
ten contract  of  service  for  one  year,  with  s 
right  of  renewal  by  plaintifF  for  another  year 
unless  she  received  written  notice  of  any  cause 
of  dissatisfaction,  a  letter  written  by  plaintitC 
in  answer  to  reasons  for  dissatisfaction  con- 
tained in  a  notice  from  the  firm  that  she  would 
not  be  employed  beyond  the  year  was  properly 
admitted,  for  the  purpose  of  throwing  light  on 
the  reply  and  subsequent  conduct  of  defendant. 

4.  Evidence  of  causes  for  dissatisfaction 
other  than  those  alleged  in  the  required  notice 
was  not  admissible. 

Exceptions  from  superior  court,  Suffolk 
county;   Edgar  J.  Sherman,  Judge. 

Action  by  Sarah  Hughes  against  Isaac 
Gross  and  another  for  breach  of  contract. 
Judgment  for  plaintiff,  and  defendants  ex- 
cept.    Exceptions  sustained. 

John  Woodbury  and  John  M.  Merrlam,  for 
plaintiff.    E.  N.  Hill,  for  defendants. 

HOLMES,  J.  This  Is  an  action  of  con- 
tract for  refusing  to  employ  the  plaintiff  a 
second  year.  The  plaintiff  had  a  verdict, 
and  the  case  Is  here  on  exceptions.  The 
original  contract  was  In  writing,  and  was 
made  with  two  partners.  Gross  and  Strauss, 
for  one  year  from  April  25,  1892,  with  a  con- 
ditional right  of  renewal  on  the  side  of  the 
plaintiff  for  one  year  more.  On  November 
1,  1892,  during  the  first  year  of  the  plaintiff's 
employment,  Strauss  died,  and  the  business 
was  carried  on  by  Gross.  The  first  question 
raised  by  the  exceptions  is  whether  Strauss' 
death  ended  the  contract  At  the  end  of 
December  the  plaintiff  received  a  notice 
from  Gross  that  she  would  not  be  employed 
beyond  the  first  year,  stating  causes  of  dis- 
satisfaction. T^eie  was  an  answer  from 
the  plaintiff,  and  a  reply  by  Gross.  Excep- 
tions were  taken  to  the  admission  of  the 
plaintiff's  letter  in  evidence,  and  to  the  ex- 
clusion of  evidence  of  other  causes  of  dissat- 
isfaction besides  those  mentioned  in  the  no- 
tice. On  February  1,  1893,  the  defendant 
Sommers  became  a  partner  In  the  business 
with  Gross,  the  new  firm  taking  the  assets 
and  assuming  the  liabilities  of  the  old  one. 
Thereafter  the  plaintiff  was  paid  out  of  the 
funds  of  the  new  firm,  and,  according  to  the 
plaintiff's  testimony,  was  referred  to  Som- 
mers for  farther  discussion  of  her  relations 
with  the  firm,  and  had  several  interviews 
with  him.  In  which  he  wanted  to  terminate 
the  contract  Another  exception  Is  to  the 
refusal  to  direct  a  verdict  for  Sommera 

We  are  of  opinion  that  It  could  not  be  rul- 
ed as  matter  of  law,  that  the  contract  of 
service  was  dissolved  by  the  death  of  a 
partner.  We  have  no  occasion  to  criticise 
the  decisions  in  some  of  our  states  and  in 
England  and  Scotland,  where  an  opposite 
result  was  reached  by  a  majority  of  the 
Judges  with  reference  to  different  kinds  of 
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business  from  the  present,  except  to  remark 
that  the  argument  put  forward  In  Scotland 
and  elsewhere,  that  the  only  contracting 
party  was  the  firm^  and  that  the  firm  had 
ceased  to  exist,  does  not  agree  with  the  com- 
mon law.  Tasker  v.  Shepherd,  6  Hurl.  Sf, 
N.  575;  Hoey  t.  MacEwan,  5  Ct.  Sess.  Cas.  (3d 
series)  814,  815;  Griggs  v.  Swift,  82  Ga.  392, 
9  S.  E.  1062;  Greenburg  v.  Early,  30  Abb.  N. 
O.  300,  303,  23  N.Y.  Supp.  1000.  The  com- 
mon law  does  not  Imow  the  firm  as  an  enti- 
ty. Hallowell  t.  Bank,  154  Mass.  359,  363, 
28  N.  E.  281.  A  contract  with  a  firm  is  a 
contract  with  the  members  who  compose  it. 
A  Joint  contract  to  employ  the  plaintiff  lis 
not  ended  necessarily  by  the  death  of  one  of 
the  contractors  (Martin  y.  Hunt,  1  Allen, 
418),  and  there  \»  no  universal  necessity  that 
death  should  have  a  greater  effect  when  the 
joint  contractors  are  partners  (Fereira  v, 
Sayres,  5  Watts  &  &  210).  If  the  death  nat- 
urally would  put  an  end  to  the  business,  as 
it  BO' frequently  does,  very  possibly  it  might 
end  the  employment  We  have  no  need  to 
consider  what  would  be  the  result  If  in  fact 
no  further  business  was  done,  except  to 
wind  up  the  affairs  of  the  firm,  as  was  the 
case  In  Griggs  v.  Swift,  supra.  But  this 
business  went  on  without  a  break,  and  both 
parties  seemed  to  have  assumed  that  the 
plaintiff's  contract  was  not  ended  by  the 
death  of  Strauss. 

But  the  foregoing  suggestions  are  not 
enough  to  lay  a  foundation  for  the  liability 
of  Sommers,  even  assuming  that  there  was 
evidence  warranting  the  Inference  that  he 
was  content  to  be  bound  unless  Gross  escap- 
ed, and  that  he  made  an  oral  contract  on  the 
terms  of  the  written  agreement  The  decla- 
ration is  on  the  written  instrument,  and  the 
refusal  to  direct  a  verdict  for  Sommers  must 
be  taken  as  made  either  with  reference  to 
the  pleadings,  in  which  case  Sommers  must 
be  shown  to  be  a  party  to  the  Instrument,  or 
else  on  the  evidence.  Irrespective  of  the 
pleadings,  in  which  case,  unless  be  is  to  be 
taken  to  have  signed  the  writing,  the  stat- 
ute of  frauds  would  be  a  defense  under  our 
decisions.  Hill  v.  Hooper,  1  Gray,  131; 
Freeman  v.  Foss,  145  Mass.  361, 14  N.  B.  141. 
It  appears  to  us  that  this  difficulty  cannot  be 
answered,  except  by  attributing  an  oversub- 
tle  meaning  to  the  firm  signature  and  to  the 
acts  of  the  new  partners.  We  cannot  read 
'^ross  and  Strauss"  as  not  only  meaning  all 
those  who  then  were  members  of  the  firm, 
but  also  as  purporting  to  name  In  advance 
all  persons  who  might  become  members 
pending  the  contract  It  follows  that  a  ver- 
dict for  Sommers  should  have  been  directed. 
But  the^  seems  to  be  no  reason  why  the  su- 
perlbr  court,  If  it  sees  fit,  should  not  allow 
the  plaintiff  to  discontinue  as  against  Som- 
mers, and  to  take  a  Judgment  against  the 
other  defendant,  Gross.  Ridley  v.  Knox, 
188  Mass.  83,  88;  Fifty  Associates  v.  How- 
land,  5  Gush.  214. 

The  plaintiff's  letter,  answering  the  rea- 


sons for  dissatisfaction  given  in  the  notice 
that  she  would  not  be  employed  beyond  the 
year,  was  admitted  only  for  what  light  It 
might  throw  on  the  defendants' reply  and  sub- 
sequent conduct,  not  as  evidence  of  admis- 
sions by  the  defendants  as  In  Sturtevant  v. 
Wallack,  141  Mass.  119,4N. E.615.  Thedefend- 
ants'  reply  excluded  any  admission.  Limit- 
ed, as  It  was  limited,  the  evidence  was  not 
Improper,  and  can  have  done  no  harm,  al- 
though not  very  Instructive. 

We  assume  that  the  plaintiff  might  have 
been  discharged  for  any  Just  cause  during 
her  employment.  But  the  refusal  to  embark 
upon  a  second  year  was  placed  by  the  con- 
tract upon  a  special  ground,  and  was  re- 
stricted more  than  the  Implied  right  to  dis- 
charge for  cause. 

The  refusal  to  go  on  a  second  year  conid 
be  Justified  only  by  "written  notice  ♦  •  • 
of  any  cause  of  dissatisfaction  on  or  before 
January  1, 1893."  "Any  cause"  plainly  means 
"any  existing  cause,"  or  "any  cause  relied 
on."  The  defendants  therefore  could  not  be 
allowed  to  prove  other  causes.  The  excep- 
tions do  not  show  that  they  offered  to  prove 
other  causes  arising  after  January  1, 1893,  as 
distinct  from  other  causes  coexisting  with 
those  alleged  in  their  notice.  But  we  are 
not  prepared  to  say  that  the  contract  would 
allow  a  refusal  to  begin  the  second  year,  for 
causes  arising  between  January  1,  and  April 
21,  1893.    Exceptions  sustained. 


(166  Hasa.  67) 
WAT   V.   ABINGTON   MUTUAL   FIEB 

INS.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     May  19,  1896.) 

INSDBANCB— FlRB  POUOT— SCOPB  OF  RlSK. 

A  fire  in  a  chimney,  caused  by  the  ac- 
cidental ignition  of  soot,  or  the  smoke  issuing 
from  such  fire,  is  within  the  contract  of  insur- 
Hiice  under  a  polic7  on  goods  contained  in  the 
liuilding,  which  purports  to  cover  all  loss  or 
ilnmage  by  fire. 

Exceptions  from  superior  court,  Suffolk 
county;  Albert  Mason,  Judge. 

Action  by  John  S.  Way  against  the  Abing> 
ton  Mutual  Fire  Insurance  Company  on  a  fire 
Insurance  policy.  There  was  a  verdict  for 
plaintiff,  and  defendant  excepts.  Exceptions 
overruled. 

The  plaintiff  put  In  evidence  the  report  of 
an  auditor  to  whom  the  cause  had  been  re- 
ferred, who  found,  among  other  things,  as 
follows:  "The  damage  was  caused  as  fol- 
lows: About  5  p.  m.  on  September  25,  1S91. 
the  plaintiff's  foreman  emptied  into  the  stove 
In  the  front  room  on  the  said  first  floor  the 
contents  of  a  waste  basket  consisting  of 
waste  paper,  and  lighted  the  same,  and  In  a 
few  moments  it  was  apparently  all  consumed. 
The  foreman  thereupon  closed  the  drafts  of 
the  stove,  and  left  the  store  locked  up  at 
about  6  p.  m.  At  7:51  p.  m.  of  the  same  even- 
ing an  alarm  of  fire  was  given,  by  reason  of 
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amoke  being  seen  Issuing  from  under  the 
front  door  of  tbe  said  buildlag,  and  through 
the  keyhole  of  the  same  door.  Tbe  door 
was  burst  open,  and  tbe  satd  two  rooms  and 
basement  were  found  to  be  full  of  a  dense 
smoke,  as  also  tbe  other  and  upjter  rooms  of 
tbe  building.  The  smoke  was  yery  thick,  and 
apparently  came  down  the  chimney  into  the 
said  front  room.  An  examination  of  the  flue 
of  the  chimney  into  which  the  pipe  of  tbe 
stove  In  the  front  room  entered  showed  that 
tbe  soot  in  that  flue  had  been  recently  on 
fire,  and  that  tbe  flue  was  choked  up  by  nearly 
a  bosbel  of  liqie  and,  scales  of  burnt  soot  I 
also  And  that  soot  in  a  chimney  wUl  bum  a 
long  time  without  any  vent.  There  was  a 
large  amount  of  burnt  soot  in  the  flue,  be- 
low tbe  obstructloo  above  named;  and  I  find 
that  the  burning  waste  paper  above  named 
Ignited  tbe  soot  in  said  flue,  and  the  soot  thus 
burning  caused  tbe  lining  of  the  flue  and  tbe 
scales  of  soot  to  fall  and  choke  up  tbe  said 
flue  at  a  bend  therein,  about  on  tbe  level  of 
tbe  second  floor,  and  the  smoke  caused  by 
the  soot,  continuing  to  bum  in  said  flue  at  a 
point  below  said  obstruction,  came  out,  and 
into  the  plaintiff's  rooms,  and  caused  the 
damage  to  tbe  plaintifl's  goods  There  was 
no  fire  in  said  building,  other  than  in  the 
said  stove  and  said  chimney,  and  all  of  said 
smoke  came  from  said  chimney,  and  was 
caused  as  above  stated;  and  the  said  soot  in 
tbe  chimney  was  accidentally  Ignited  by  the 
burning  waste  paper  placed  In  the  stove  in 
the  front  room  as  aforesaid,  and  such  igni- 
tion of  tbe  soot  was  not  tbe  Intended— not  the 
IffObable — result  of  so  burning  such  paper, 
and  said  paper  was  placed  In  said  stove  and 
Ignited  for  the  purposes,  and  as  a  part  of  the 
plaintiS's  business  of  manufacturing  cigars." 

Alfred  Hemenway  and  William  H.  Preble, 
for  plaintiff.    L.  S.  Dabney,  for  defendant. 

KNOWLTON,  J.  It  la  conceded  by  the  de- 
fendant that  it  is  liable  for  damage  caused 
by  smoke,  to  the  same  extent  as  if  tbe  dam- 
age had  been  caused  directly  by  tbe  fire  which 
produced  the  smoke.  Tbe  question  before  us 
is  whether  tbe  flre  In  the  chimney  was  with- 
in the  contract  of  Insurance  made  by  tbe  de- 
fendant. The  policy  purports  to  cover  all 
loss  or  damage  by  flre,  but  the  defendant  con- 
tends that  in  aU  such  contracts  there  is  an 
implied  exception  of  such  fires  as  this,  from 
which  tbe  plaintiff  suffered  loss.  Tbe  facts 
are  not  in  dispute,  and  if  the  defendant's  wit- 
ness had  been  permitted  to  testify  as  an  ex- 
pert, or  if  the  Jury  bad  used  their  common  ex- 
perience and  common  knowledge  to  find  the 
facts  as  the  defendant's  counsel.  In  his  open- 
ing, contended  that  they  should  be  found, 
there  would  have  been  no  substantial  con- 
flict between  tbe  statement  of  the  auditor 
and  the  facts  relied  upon  by  the  defendant 
A  chimney  Is  not  intended  to  be  used  as  a 
place  in  which  to  kindle  fires,  or  to  have  fires 
tor  use  or  enjoyment  in  connection  with  tbe 


occupation  of  a  building.  It  Is  intended  to 
carcy  off  the  products  of  combustion.  One 
of  the  products  of  combustion,  in  a  stove  or 
fireplace  connected  with  a  chimney,  is  soot, 
which  will  accumulate  more  or  less  in  tbe 
chimney,  and  will  sometimes  take  fire  from 
the  flame  in  the  stove  or  fireplace.  Chimneys 
are  constracted  with  a  view  to  guard  against 
accidents  when  such  fires  occur.  Occasional 
fires  In  a  chimney,  from  the  ignition  of  soot, 
are  to  be  expected.  Such  fires  are  not  de- 
sired. Tbey  are  not  maintained  for  any  use- 
ful pur];M>6e.  In  a  sense,  they  are  accidental; 
for  they  are  not  lighted  intentionally,  but 
tbey  start,  from  time  to  time,  without  human 
agency,  when  a  large  quantity  of  soot  has 
accumulated,  and  the  circumstances  chance  to 
be  favocable  to  Ignition  from  tbe  fire  which 
Is  maintained  in  tbe  place  Intended  for  it 
Tbe  defendant's  counsel  contends  that  the 
policy  was  not  Intended  to  apply  to  a  flre 
which  Is  lighted  and  maintained  for  tbe  or- 
dinary purposes  for  which  flres  are  used  In 
buildings,  and  which  Is  conflned  within  the 
place  that  Is  fitted  for  such  firee.  He  argues 
that  if  a  stove  should  be  cracked  and  spoiled 
by  a  flre  kindled  In  it  to  warm  tiie  house,  or 
if  a  flre  in  a  fireplace  should  crack  the  man- 
tel, or  scorch  valuable  furniture  left  too  near 
It,  or  injure  property  by  Its  smoke,  which  the 
chimney  failed  to  carry  off,  or  if  a  lamp 
should  throw  off  soot  or  smoke  in  such  (Quan- 
tities as  to  cause  damage  to  property,  in  ev- 
ery such  case.  If  tbe  fire  burned  nothing  but 
that  which  was  Intended  to  be  burned  for  a 
useful  purpose  in  connection  with  the  occu- 
pation of  tbe  bouse,  and  If  It  did  not  pass  tte- 
yond  the  limits  assigned  to  it,  tbe  insurance 
company  would  not  be  liable.  See  Austin  v. 
Drew,  4  Camp.  360;  Id.,  Htrtt,  N.  P.  126;  Id.,6 
Taunt  430;  American  Towing  Co.  v.  Grerman 
Fire  Ins.  Co.,  74  Md.  25.  21  Aa  553;  Scrip- 
ture V.  Insurance  Co.,  10  Cush.  356.  We  are 
not  disposed  to  question  tbe  soundness  of  the 
general  principle  on  which  this  contention  Is 
founded,  and  we  find  it  by  no  means  eady  to 
determine  whether  tbe  principle  should  be  ex- 
tended far  enough  to  cover  an  occasional 
flre  In  a  chimney,  incidental  to  the  ordinary 
use  of  a  stove,  or  whetber  such  a  flre  should 
be  held  to  be  one  for  whose  unexpected  In- 
jurious consequences  an  insurance  company 
should  be  liable.  We  are  inclined  to  the  opin- 
ion that  a  distinction  should  be  made  between 
a  flre  intentionally  lighted  and  maintained 
for  a  useful  purpose  in  connection  with  the 
occupation  of  a  building,  and  a  flre  which 
starts  from  such  a  flre,  without  human 
agency,  in  a  place  where  flres  are  never  light- 
ed  nor  maintained,  although  such  Ignition 
may  naturally  be  expected  to  occur  occa- 
sionally, as  an  incident  to  the  maintenance 
of  necessary  fires,  and  although  the  place 
where  It  occurs  Is  constructed  with  a  view  to 
prevent  damage  from  such  ignition,  A  flre 
In  a  chimney  should  be  tonsldered  rather  a 
hostile  fire,  than  a  friendly  -fire;  and  as 
such,  if  it  causes  damage,  it  is  within  the  pro- 
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visions  of  ordinary  contracts  of  Are  Insur- 
ance. It  is  doubtless  true  that  In  former 
years,  tn  some  parts  of  tlie  country,  straw 
and  other  combustible  materials  have  some- 
times been  put  In  chimneys,  and  set  on  fire, 
to  bum  out  the  soot  But  neither  at  the  trial 
of  this  case  before  the  jury,  nor  In  the  argu- 
ment before  us,  -was  there  any  suggestion  that 
such  a  practice  prevails,  or  has  ever  prevail- 
ed. In  Boston,  or  that  this  chimney  was  con- 
structed with  a  view  to  kindling  fires  in  it  tor 
such  a  purpose.  What  our  decision  would  be 
If  damage  was  done  by  smoke  from  a  fire  in 
a  chimney,  intentionally  kindled  to  bum  out 
the  soot,  it  Is  unnecessary  now  t»  determine. 
It  is  also  to  be  noted  that  there  was  an  ac- 
cidental obstruction  of  the  flue,  by  the  falling 
of  the  plaster  lining  of  the  chimney,  which.  In 
some  aspects  of  the  case,  might  be  deemed  an 
important  fact  in  favor  of  the  plaintifTs 
''intm-    Exceptions  overruled. 


(166  Mass.  48) 

NORTON  V.   CITI  OF   NEW  BEDFORD. 

(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.     May  19.  1896.) 

HOHIOIPAL  UOBPOKATIONS— LlABIUTT  FOR    NlOLI- 

OBNGS— Board  of  Pdblio  Works— 
Febsonai.  Ikjdbt. 

1.  St  1889,  c  167,  creating  the  board  of 
Itublic  works  of  a  city,  and  transferring  to 
snch  board  all  the  rights,  powers,  and  duties 
theretofore  vested  in  the  city  council,  as  public 
officers  or  otherwise,  in  relation  to  streets,  does 
not  change  the  rule  as  to  the  liability  of  the  city 
for  negligence  whereby  a  street  employ^  was 
injured. 

2.  A  city  which  is  bailding  a  sewer,  through 
its  officials  and  with  its  money,  cannot  urge,  as 
a  defense  to  an  action  for  personal  injuries 
sustained  by  a  workman  therein,  that  through 
some  irregularity  in  the  proceedings  of  its  offi- 
cers or  board  the  construction  is  without  au- 
tliori^  of  law. 

Exceptions  from  supreme  judicial  court, 
Bristol  county. 

Action  by  one  Norton  against  the  city  of 
New  Bedford.  Verdict  for  plaintiff,  and  de- 
fendant excepts.     Judgment  on  the  verdict 

J.  W.  Cummlngs  and  E.  Higginson,  for 
plaintiff.  Ia  Le  B.  Holmes  and  E.  D.  Stet- 
son, for  defWdant 

BARKER,  J.  The  plalntifC  was  employed 
as  a  laborer  in  the  construction  of  a  sewer, 
and  while  at  work  In  the  trench  was  hurt  by 
the  caving  in  of  one  side  of  the  trench.  The 
evidence  would  Justify  a  finding  that  he  was 
In  the  exercise  of  due  care,  and  that  the 
accident  was  due  to  a  negligent  omission  to 
shore  up  or  brace  the  sides  of  the  trench,  and 
that  the  ncgUgence  was  that  of  persons 
whose  sole  or  principal  duty  was  that  of 
superintendence.  The  defendant  contends 
that  the  plaintiff  accepted  the  risk  of  Injury 
from  want  of  proper  shoring,  but  we  are  of 
opinion  that  upon  the  evidence  this  question 
was  for  the  Jury.  See  Coan  v.  City  of  Marl- 
tmrough,  164  Mass.  206,  41  N.  B.  238. 


The  defendant  farther  contends  that  It  is 
not  liable  for  two  other  reasons:  First  That 
the  plaintiff  was  not  an  employ^  of  the  city, 
but  of  its  board  of  public  works,  the  powen 
and  duties  of  which  board  are  defined  by  St 
1889,  c.  167,  as  amended  by  St  1890,  c.  342; 
and  that  in  all  matters  pertaining  to  the  lay- 
ing out,  constructing,  and  maintaining  of 
sewers  the  board  and  its  officers  and  super- 
intendents act  solely  as  public  officers,  for 
whose  negligence  the  city  is  not  answerable, 
and  do  not  act  as  agents  of  the  city.  Second. 
That  If  the  city  could  ever  be  held  liable  for 
an  injury  received  by  a  workman  employed 
by  the  board  and  hurt  while  at  work  in  a 
sewer,  it  could  only  be  in  the  case  of  a  sewer 
legally  laid  out;  and  that  the  sewer  In  which 
the  plaintiff  was  hurt  had  not  been  legally 
laid  out 

1.  St  1889,  c.  167,  which  established  the 
board  of  public  works  for  the  city  of  New 
Bedford,  went  Into  effect  on  March  28,  1889. 
and  its  third  and  fourth  sections,  the  provi- 
sions of  which  are  not  affected  by  the  addi- 
tional act  (St  1890,  c.  842),  are  as  foUovro: 

"Sec  8.  All  the  duties,  powers  and  author- 
ity in  relation  to  the  laying  out,  locating 
anew,  alteration  or  discontinuance  of  streets, 
or  ways,  or  of  altering  or  establishing  the 
grade  thereof;  of  laying,  making  and  main- 
taining main  drains,  common  sewers  and 
sidewalks  and  keeping  the  streets  and  ways 
In  repair,  now  by  law  vested  in  the  city 
council  of  the  city  of  New  Bedford  or  ^tber 
branch  thereof,  or  the  mayor  and  aldermen 
as  surveyors  of  highways,  or  otherwise,  are 
hereby  vested  In  and  shall  be  exclusively  ex- 
ercised by  said  board  of  public  works;  and 
all  the  rights,  powers  and  duties  of  said  city 
council  of  the  city  of  New  Bedford  or  either 
branch  thereof,  as  public  officers  or  other- 
wise, in  relation  to  the  streets,  ways,  sew 
ers,  drains,  public  parks,  commons  and  pub- 
lic squares  in  said  city  of  New  Bedford,  are 
hereby  transferred  to  and  exclusively  vested 
In  said  board. 

"Sec.  4.  Said  board.  In  relation  to  the  pow- 
ers, duties  and  authority  by  this  act  con- 
ferred upon  It  shall  have  the  same  authority 
heretofore  vesting  In  the  mayor  and  alder- 
men of  said  city  to  make  contracts  in  behalf 
ot  and  binding  upon  the  cit7;  to  appoint, 
subject  to  the  provisions  of  chapter  three 
hundred  and  twenty  of  the  Acts  of  the  year 
eighteen  hundred  and  elghty-fom:  and  any 
acts  in  amendment  thereof,  its  employees,  de- 
fine their  duties  and  fix  their  compensation; 
and,  in  general,  to  do  all  things  necessaiy  to 
a  proper  performance  of  their  duties." 

The  statute  does  not  say  in  terms  that  an 
the  acts  of  the  board  and  of  Its  officials  shall 
be  acts  of  public  cheers.  On  the  contrary, 
the  third  section,  while  vesting  in  the  board 
exclusively  all  the  rights,  powers,  and  duties 
of  the  ci^  council,  or  either  branch  thereof; 
In  relation  to  streets,  ways,  sewers,  drains, 
public  parks,  commons,  and  public  squara*. 
says  explicitly  that  the  duties,  powers,  and 
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aathority  ao  vested  to  the  board  are  aU  those 
of  the  council  "as  public  officers  or  other- 
wise." And  the  fourth  section  provides  that 
the  board  shall  have  the  same  authority 
theretofore  vested  in  the  mayor  and  alder- 
men to  make  contracts  In  behalf  of  and  bind- 
ing upon  the  city.  We  are  of  opinion  that, 
-while  all  the  powers  of  the  city  In  relation 
to  sewers  are  vested  in  the  Iward  exclusive- 
ly. It  was  not  the  Intention  and  is  not  the 
effect  of  the  statute  to  so  change  the  law  as 
to  make  the  acts  of  the  board  or  Its  officials 
In  the  construction  of  sewers  acts  of  public 
officers.  In  vesting  in  the  board  all  the  pow- 
ers of  the  city  council  "as  public  officers  or 
otherwise,"  the  statute  does  not,  in  the  re- 
spect which  we  are  now  considering,  change 
the  nature  of  the  act  done  under  the  power. 
If  the  act  done  would,  under  the  law  as  it 
stood  before  St  1889,  c.  167,  went  into  ef- 
fect, have  been  the  act  of  an  agent  or  serv- 
ant for  which  the  city  would  have  been  an- 
swerable to  the  plaintiff,  it  is  still  such  an 
act,  and  not  the  act  of  a  public  officer  for 
negligence  in  the  performance  of  which  the 
dty  is  not  answerable.  It  is  settled  that, 
whUe  city  authorities  charged  with  the  duty 
of  laying  out  sewers  and  of  determining  the 
plan,  size,  and  general  scheme  of  operation 
act  as  public  officers,  so  that  the  city  is  not 
answerable  for  their  mistakes  or  negligence 
In  respect  of  faulty  plan  or  design,  in  the 
woik  of  building  a  sewer  they  do  not  act  as 
public  officers,  but  as  agents  or  servants  of 
the  city,  and  that  the  city  is  responsible  for 
their  n^gUgence  in  the  work  of  construction. 
ChUd  V.  Boston,  4  Allen,  41;  Bmery  v.  Low- 
ell, 104  Mass.  18;  Merrifleld  v.  Worcester, 
110  Mass.  216;  HiU  v.  Boston,  122  Mass.  344; 
Murphy  v.  Lowell,  124  Mass.  564;  Tlndley 
V.  Salem,  137  Mass.  171;  Stock  v.  Boston, 
140  Mass.  410,  414,  21  N.  B.  871;  Bates  v.  In- 
habitants of  Weatborough,  151  Mass.  174, 
182,  23  N.  B.  1070;  Curran  v.  Boston,  151 
Mass.  606,  608,  24  N.  B.  781;  AUen  v.  Bos- 
ton, 159  Masa  324.  84  N.  B.  519.  That  it 
was  the  intention  of  the  legislature,  by  the 
statute  in  question,  to  abrogate  this  settled 
doctrine  as  to  the  city  of  New  Bedford,  is  not 
to  be  inferred  from  a  provision  which  gives 
to  its  board  of  public  works  exclusively  aU 
the  powers  of  the  city  council  "as  public  offi- 
cers or  otherwise." 

2.  The  sewer  in  which  the  plaintifl  was 
hurt  was  a  continuation  of  previously  exist- 
ing sewers,  and  was  built  in  accordance  witii 
a  general  plan  previously  adopted.  It  did 
not  appear  whether  the  adoption  of  the  plan 
was  before  or  after  the  establishment  of  the 
board  of  public  wcnrks.  That  board  did  in 
tact  build  the  sewer  after  the  city  council,  in 
concurrence,  had  received  and  placed  on  file 
a  report  of  its  committee  on  sewers  recom- 
mending that  the  Bew»  be  built,  and  after 
the  council  had  also  adopted  in  concurrence, 
and  the  mayor  had  approved,  a  special  ap- 
propriation for  the  construction  of  the  sewer. 
After  the  sewer  was  so  built,  the  city  put  it 


in  use,  and  it  has  been  in  use  ever  since. 
Bven  if  the  evidence  that  betterment  taxes 
hare  been  assessed  by  the  city  in  respect  of 
the  sewer  was  inadmissible,  there  is  enough 
to  show  that  the  plaintiff  was  justified  In 
contracting  to  work  upon  the  sewer,  believing 
that  the  city  had  authority  to  build  It.  It 
would  be  unjust  to  allow  the  city  to  contend 
in  defense  of  this  action  that,  because  of 
some  omission  or  Irregularity  in  the  proceed- 
ings of  its  officers  or  boards,  the  sewer  was 
constructed  without  authority  of  law.  Hav- 
ing the  power  to  lay  and  constmct  sewers, 
and  having  allowed  this  sewer  to  be  put  in 
course  of  construction  as  a  public  sewer,  by 
the  officials  of  the  dty,  and  under  an  appro- 
priation of  its  money  for  the  purpose,  and 
having  used  the  sewer  as  an  actual  part  of 
its  sewer  system,  the  dty  is  not  to  be  ex- 
cused for  a  negligent  failure  to  give  the 
plaintiff  a  reasonably  safe  place  in  which  to 
work  by  saying  that  tlie  sewer  was  not  legal- 
ly established.  See  Allen  v.  Boston,  16!) 
Mass.  824.  336,  337,  34  N.  B.  519;  Bennett 
T.  New  Bedford,  110  Mass.  433;  Leominster 
V.  Conant,  139  Mass.  384,  386;  Com.  v.  Ab- 
bott, 160  Mass.  282,  286,  35  N.  B.  782;  Slo- 
cnm  V.  Selectmen  of  Brookllne,  163  Mass.  23, 
39  N.  B.  35L  WhUe  the  Irregularities  and 
omissions  in  the  laying  out  or  establishment 
of  the  sewer  might  l>e  taken  advantage  of  on 
a  petition  for  certiorari,  they  cannot  be  tak- 
en advantage  of  by  the  city  in  this  collateral 
proceeding,  brought  against  the  dty  by  a 
workman  who  has  been  employed  by  its 
board  of  public  works  upon  the  footing  that 
the  dty  had  the  right  to  build  the  sewer. 

3.  The  constitutional  question  Involved  in 
the  fourth  request  has  not  been  argued,  and 
we  treat  it  as  waived.  For  the  reasons  stat- 
ed, a  majority  of  the  court  is  of  opinion  that 
the  verdict  should  stand.  Judgment  for  the 
plaintiff  on  the  verdict 
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HUNTINGTON  v.  SAUNDERS. 

(Supreme  Judicial  Court  of  Massachnsetts. 

Suffolk.     May  20,  1896.) 

BjlNkbuftot— Effect  of  Discharge — Waitsb  or 

RlQHTS — VaLIDITT   OF  DlSOHABOC — 
UNRBASONABLE   DBI.AT. 

1.A  jvdgmmt  entered  on  a  provalile  debt 
after  commencement  of  bankruptcy  proceed- 
ings against  the  defendant  is  barred  by  his  dis- 
charge. 

2.  After  the  filing  of  a  petition  in  bankrupt- 
cy against  defendant,  an  action  was  l>egan  by 
plaintiff  on  a  note.  TJpon  default  of  defendant, 
counsel  stipulated  that  the  case  shonld  be  con- 
tinned  for  judgment  until  the  next  term. 
Held,  that  the  stipulation  was  not  necessarily 
an  agreement  that  judgment  should,  at  all 
events,  be  entered  at  such  term,  such  as  would 
constitute  a  waiver  of  the  right  to  plead  a  dis- 
charge in  bankruptcy  as  a  defense  to  an  action 
on  the  judgment  rendered  at  said  term,  with- 
out defendant's  knowledge. 

'  3.  A  petition  in  bankruptcy  was  filed 
against  defendant  in  July,  1875.  On  August 
17th,  plaintiff  sued  on  a  note  provable  in  bank- 
ruptcy, default  lieang  entered  m  July,  1877,  and 
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judgment  being  entered  October  9,  1877.  It 
aid  not  appear  that  defendant  or  his  attorney 
knew  of  the  entry  of  judgment  until  some 
years  after.  On  the  application  for  discharge 
of  the  bankrupt,  plaintiff  filed  objections,  and 
a  hearing  was  had  in  March,  1878.  From  that 
time  there  were  no  further  proceedings,  till 
finally  in  December,  1803,  the  objections  were 
dismisfied  for  want  of  prosecution,  and  the 
bankrupt  was  discharged.  Beld,  that  there 
was  nothing  to  justify  a  charge  that  plaintiS 
was  misled,  or  that  the  discharge  was  obtained 
fraudulently,  by  which  defendant  would  be  es- 
topped from  pleading  it  as  a  bar  to  the  judg- 
ment. 

4.  Nor  was  ihete  unreasonable  delay  on 
the  part  of  defendant  in  obtaining  his  discharge 
which  would  estop  him  from  pleading  it  in  bar. 

Elxceptlons  from  superior  cotirt,  Suffolk 
county;   Albert  Mason,  Judge. 

Action  by  James  Huntington  against  Wil- 
liam A..  Saunders  to  recover  the  amounts  of 
two  judgments  obtained  by  plaintiCC  against 
tbe  defoidant.  There  was  judgment  for  de- 
fendant, and  plaintiff  excepts.  Exceptions 
OTermled. 

Geo.  W.  PaAe,  for  plaintiff.  Wtniam  B. 
Durant,  for  defendant 

BARKER,  J.  A  petition  In  bankruptcy 
was  brought  against  the  defendant  on  July 
13,  1875.  On  August  17,  1875,  two  suits  up- 
on promissory  notes  were  brought  against 
him  by  the  present  plaintiff.  On  October  1, 
1875,  the  defendant  was  adjudicated  a  bank- 
rupt, ana  on  November  4,  1875,  the  plaintiff 
proved  in  bankruptcy  the  notes  sued  on  Au- 
gust 17,  1875.  The  bankruptcy  was  sug- 
gested In  the  actions,  and  they  were,  from 
time  to  time,  continued,  until  July  8,  1877, 
when  the  defendant's  default  was  entered  in 
each  action.  On  July  6,  1877,  an  agreement 
of  counsel  was  filed,  reciting  that  "the  above- 
entitled  cases,  which  have  been  defaulted 
the  present  term  (June  term,  1877),  may  be 
continued  for  judgment  to  September  term, 
1877."  Judgment  for  the  plaintiff  was  en- 
tered in  each  action  on  October  9,  1877,  tbe 
last  day  of  the  September  term,  and  these 
judgments  are  now  sued  upon.  Execution 
was  never  taken  out,  no  demand  was  ever 
made,  and  no  step,  except  the  bringing  of 
this  suit,  has  been  taken  to  enforce  either 
of  the  judgments.  On  April  2,  1875,  the  de- 
fendant fell  ill  at  his  place  of  business,  was 
carried  home,  and  remained  for  12  or  14 
years  sick  with  a  disease  of  the  brain,  In  a 
condition  which  required  all  business  to  be 
kept  from  him.  On  May  7,  1875.  be  gave  a 
general  power  of  attorney  to  his  son,  and  in 
July,  1875,  he  knew  tliat  he  was  pressed  In- 
to bankruptcy.  On  July  19,  1876,  applica- 
tion for  his  discharge  in  banlcruptcy  was 
made.  The  order  to  show  cause  was  return- 
able May  25,  1877,  and  on  June  4,  1877,  the 
present  plaintiff  filed  objections  to  the  grant- 
ing of  the  discharge.  On  February  23,  1878, 
an  order  was  entered  for  the  objecting  cred- 
itor to  take  out  a  reference  to  the  register 
on  or  before  March  4,  1878,  and  to  proceed 
with   the    hearing   immediately   thereafter; 


and  the  hearing  did  proceed,  and  was  clos- 
ed. Prom  the  year  1878  to  the  year  1803 
nothing  was  done  by  either  party  regarding 
the  discharge,  tbe  objections  to  the  dis- 
charge, or  the  judgments  now  In  suit  On 
May  19,  1893,  the  present  suit  was  begun. 
On  December  23,  1893,  the  plalnOff's  objec- 
tions to  the  granting  of  a.  discharge  were 
dismissed  for  want  of  prosecution,  and  oa 
December  30, 1893,  the  defendant's  discharge 
in  bankruptcy  was  granted,  and  it  was  plead- 
ed in  the  present  action  on  December  1,  1894. 
The  register  made  no  report  of  his  finding  on 
the  objections  to  the  discharge,  and  hi  the 
year  1893  he  returned  all  the  papers  to  the 
cleric's  office.  He  testified,  in  substance,  that 
he  did  not  dispose  of  the  matter  because  he 
was  not  urged  to  dispose  of  It  Of  thirteen  ma- 
terial witnesses  called  by  the  present  plain- 
tiff to  testify  at  the  hearing  on  tbe  objec- 
tions, but  two  were  living  when  this  salt 
was  begun.  The  evidence  tended  to  show 
that  neither  tbe  defendant  nor  his  coonsel 
knew  that  the  judgments  of  October  9,  1877, 
had  been  entered  until  after  this  suit  was  be- 
gun. The  superior  court,  sitting  without  a 
jury,  found  for  the  defendant  The  court 
ruled  that  the  discharge  in  bankruptcy  is  a 
bar  to  the  action,  and  refused  to  give  five 
rulings  asked  by  the  plaintiff.  The  case 
comes  here  npon  the  plaintifTs  exception  to 
the  ruling  given,  and  to  the  refusal  to  rale 
in  accordance  with  certain  requests.  The 
evidence  is  stated  in  the  bill  of  ezceptionsL 

The  first  request  for  a  ruling  "that  under 
the  facts  and  circumstances  of  this  case  tbe 
discharge  in  bankruptcy  is  not  a  bar  to  this 
action  on  the  judgments  entered  after  the 
proceeding  In  bankruptcy  was  commenced," 
and  the  ruling  given,  "that  notwithstanding 
the  facts  and  proof  above  shown,  the  dis- 
charge is  a  bar,"  we  consider  together,  and 
regard  them  as  raising  the  general  question 
whether  a  discharge  in  bankruptcy  is  a  bar 
to  a  judgment  entered  after  the  commence- 
ment of  the  proceedings  in  bankruptcy,  and 
upon  a  debt  provable  in  those  proceedings. 
It  was  long  since  decided  by  this  court  that 
a  discharge  In  Insolvency  under  our  own 
statutes  is  not  a  bar  to  an  action  upon  a 
judgment  obtained  after  tbe  commencement 
of  tbe  Insolvency  proceedings,  and  upon  a 
demand  provable  in  those  proceedings;  and 
we'  have  applied  the  same  doctrine  to  a  dis- 
charge in  bankruptcy.  See -Bradford  v.  Rice, 
102  Mass.  472,  and  cases  cited.  But  npon 
all  questions  as  to  the  effect  of  the  bankrupt 
laws  of  the  United  States  the  decisions  of 
the  supreme  court  of  the  United  States  are 
of  paramount  authority,  and  in  Boynton  v. 
Ball,  121  U.  S.  457,  7  Sup.  Ot  981,  the  su- 
preme court  of  the  United  States  lias  decided 
that  a  debt  provable  in  bankruptcy,  although 
merged  into  a  Judgment  entered  after  the 
commencement  of  the  bankruptcy  proceed- 
ings, still  remains  the  same  debt  on  which 
the  action  was  brought,  and  which  was 
provable  in  baniuruptcy,  and  that  such  Jndg^ 
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menta  are  discbarsed  by  tbe  debtor's  dl»- 
cbaixe  In  bankruptcy.  The  effect  of  thia  de- 
cision Is  to  overrule  our  own  decisions  so 
far  as  th^  differ  from  It  In  respect  to  the 
effect  of  discharges  In  bankruptcy;  and  since 
tbe  decision  In  Boynton  r.  Ball  the  law  of 
Massachusetts  Is  that,  In  general,  a  dis- 
charge In  bankruptcy  Is  a  bar  to  a  Judgment 
entered  after  the  commencement  of  tbe  bank- 
ruptcy proceedings  and  upon  a  claim  pro\a- 
ble  In  such  proceedings. 

The  second  request  was  that  the  defendant 
had  waived  the  defense  of  discharge  In  bank- 
ruptcy, and  la  this  connection  the  agreement 
filed  on  July  6,  1877,  Is  particularly  relied  on. 
In  onr  opinion,  tbe  superior  court  was  not  re- 
quired, as  matter  of  law,  to  find  upon  tbe  ev- 
idence that  the  defendant  bad  waived  the 
defense  of  discharge  In  bankruptcy.  The 
agreement  for  continuance  for  judgment  to 
a  future  term  was  not  an  agreement  that 
Judgment  should,  at  all  events,  be  entered  at 
that  term,  and  was  consistent  with  tbe  un- 
derstanding that  tbe  question  whether  Judg- 
ment sboidd  be  entered  should  then  be  de- 
cided, and  for  whom  It  should  be  rendered. 
The  whole  evidence  would  justify  a  finding 
that  neither  the  defendant  nor  his  attorney 
or  counsel  consented  to  the  Juxlgments,  or 
knew  of  them  until  after  this  suit'  was  be- 
gun. The  hearing  upon  tbe  plaintiff's  objec- 
tion to  the  defendant's  discharge  in  bank- 
ruptcy was  after  the  entry  of  the  Judgments. 
The  second  request  was,  therefore,  rightly 
refused. 

The  third  request,  *that  tbe  defendant  Is 
estopped  to  set  up  his  discharge  In  bank- 
ruptcy In  this  action,  because  It  was  obtain- 
ed by  misleading  tbe  creditor  until  his  po- 
sition bad  wholly  changed,  and  he  had  be- 
come unable  to  resist  the  proceedings  to  ob- 
tain the  discharge,"  was  rightly  refused,  be- 
cause It  assumed  as  facts  matters  which 
were  not  necessary  Inferences  from  the  evi- 
dence, and  which  It  does  not  appear  were 
found  ab  facts  by  the  superior  court 

The  fouith  request,  "that  the  discharge 
was  not  obtained  within  a  reasonable  time, 
so  that  the  state  court  was  entitled  to  pro- 
ceed to  judgment,  and  such  Judgment  ought 
to  be  final,"  was  properly  refused.  From  the 
evidence  the  superior  court  was  not  botmd 
to  find  that  there  was  "unreasonable  delay 
on  the  part  of  the  bankrupt  in  endeavoring 
to  obtain  his  discharge." 

The  fifth  request,  "that  the  discharge  was 
obtained  under  circumstances  so  unreasona- 
ble and  fraudulent  that  by  the  principles  and 
policy  of  law  it  ought  not  to  bar  tbe  Judg- 
ments," was  also  rightly  refused,  because 
It  assumed  as  facts  matters  which  are  not 
necessary  inferences  from  the  evidence. 

In  overruling  the  plaintiff's  exceptions  up- 
on the  grounds  stated  we  intimate  no  opin- 
ion upon  the  effect  to  be  given  to  ttie  consent 
of  a  bankrupt  to  an  entry  of  Judgment  in  a 
salt  upon  a  demand  provable  or  proved 
against  him  in  the  bankruptcy  proceedings; 


nor  upon  the  effect  of  a  discbarge  obtained 
by  misleading  tbe  creditor,  or  obtained  nn- 
reasonably  or  fraudulently,  or  when  there 
has  been  unreasonable  delay  on  the  part  of 
the  bankrupt  In  endeavoring  to  obtain  bis 
discharge.  See  Davis  v.  Wakelee,  156  U.  S. 
680, 16  Sup.  Gt  665.    Exceptions  overruled. 


(166  Mass.  88) 

BIGELOW  V.  OLAP. 
(Supreme  Judicial  Court  of  Massachoaetts. 
Snffolk.  May  20,  1896.) 
Will— CoNBTauorioN  or  Dbvisb. 
A  will  directed  that  the  residuary  es- 
tate of  the  testator  at  the  death  of  his  daugh- 
ter should  be  divided  "equally  amongst  all  my 
nieces  and  nephews,  *  *  •  and  also  all  the 
children  of  my  said  nieces  and  nephews  who 
may  then  be  living,  so  that  each  of  my  said 
nieces  and  nephews,  grandnieces  and  grand- 
nephews,  shall  receive  and  be  paid  an  equal 
share  thereof."  Held,  that  the  words  "who 
may  then  be  living"  referred  to  the  time  of  the 
daughter's  death,  and  applied  equally  to  nieces 
and  nephews  and  grandnieces  and  granduepb- 
ews,  each  one  of  whom  living  at  the  time  of  the 
danghter'a  death  should  receive  an  equal  share; 
that  a  grandniece  or  grandnephew  whose  par- 
ent, being  a  niece  or  nephew,  died  before  the 
daughter,  would  take  no  more  than  others; 
I'ub.  St  C.  127,  §  23,  providing  for  the  tal^in;; 
by  children,  per  stirpes,  of  a  devise  made  to 
their  parent  dyin^  before  the  testator,  "unless 
a  diil'erent  disposition  is  made  or  required  by 
the  will,"  not  being  applicable,  a  clear  inten- 
tion being  shown  that  all  in  the  two  classes 
named  should  share  equally. 

Appeal  from  probate  court,  Suffolk  county. 

Petition  by  trustees  under  the  will  of  Jo- 
seph Smith,  deceased,  for  Instructions  as  to 
the  division  of  the  trust  estate.  From  the 
decree,  Albert  S.  Eells  and  Harvey  Clap  ap- 
peal.    Affirmed. 

Owen  A.  Galvin  and  Jas.  F.  Sweeney,  for 
appellants,  Albert  S.  Eells  and  Harvey  Clap. 
John  B.  Madlgan,  for  respondent  Hairiet  S. 
Whittler.  Heniy  V.  Cunningham,  for  re- 
spondents Mary  A.  Madigan,  Frances  E.  M. 
Pierce,  Albert  W.  Madigan,  Winifred  K.  Mad- 
igan, and  Josephine  S.  Madigan. 

LiATHROP,  J.  Joseph  Smith  devised  the 
residue  of  his  estate  to  a  trustee  In  trust  to 
pay  the  income  thereof  to  his  daughter  Anne 
for  her  life;  and  upon  her  death  to  pay 
two-tenths  of  the  residue.  In  equal  parts, 
share  and  share  alike,  to  the  then  surviving 
children  and  grandchildren  of  his  sister  Anne 
L.  Crocker;  two  other  tenths  of  the  residue. 
In  like  equal  parts,  to  the  then  surt'iving  chil- 
dren and  grandchildren  of  ids  brother  Albert 
Smith;  two  other  tenths  of  the  residue,  In 
like  equal  parts,  to  the  then  surviving  chil- 
dren and  grandchildren  of  bis  deceased  Bis- 
ter, Mary  Whlttier;  one  tenth  part  of  the 
residue,  In  like  equal  parts,  to  the  then  sur- 
viving children  and  grandchildren  of  his  sis- 
ter Eliza  Salmond;  and  the  three  remaining 
tenth  parts  of  the  residue,  in  like  equal  parts, 
to  the  then  surviving  children  and  grand- 
children of  bis  Bister  Sarah  B.  Eells.     Tbea 
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follows  this  clause:  "In  case,  where  the 
above-stated  proyisions  In  regard  to  the  dis- 
tribution of  the  trust  fund  shall  take  effect, 
there  should  be  living  any  great  grandchil- 
dren of  my  said  brother,  or  of  either  of  my 
said  sisters,  whose  parent  is  then  dead,  but 
would,  if  then  alive,  be  entitled  to  a  part  in 
said  distribution,  such  part  shall  be  given  to 
said  great  grandchildren  in  equal  shares,  by 
right  of  representation."  By  the  third  clause 
of  a  codicil  to  the  will,  the  testator  provided 
as  follows:  "I  revolve  the  disposition  made 
in  the  said  will,  after  my  daughter's  de- 
cease, of  the  trust  fund  therdn  mentioned, 
and  do  hereby  direct  the  trustee  having 
charge  of  said  fund  on  the  hi^pening  of  that 
event,  to  pay  the  same  equally  amongst  all 
my  nieces  and  nephews  (children  of  my 
brother  Albert  and  of  my  sisters  Anne  L. 
Crocker,  Mary  Whittler,  Eliza  Salmond,  and 
Sarah  B.  Eells),  and  also  all  the  children  of 
my  said  nieces  and  nephews,  who  may  then 
be  living,  so  that  each  of  my  said  nieces, 
nephews,  grandnieces,  and  grandnephews 
shall  receive  and  be  paid  an  equal  share 
thereof:  provided,  however,  that  if  any 
grandchild  of  my  brother  or  of  either  of  my 
sisters  shall  die  before  my  daughter,  leaving 
issue,  there  shall  be  paid  unto  the  said  is- 
sue the  same  portion  of  said  trust  fund  as 
would  have  been  unto  the  said  grandchild, 
if  living  at  the  time  of  my  daughter's  de- 
cease." The  testator  died  on  January  IT, 
1877,  and  his  daughter  Anne  on  January  2, 
1894.  At  the  last-mentioned  date  there  were 
living  nephews  and  nieces  of  the  testator; 
grandnephews  and  grandnieces,  the  issue  of 
those  grandchildren  of  the  testator's  broth- 
ers and  sisters  who  died  before  the  testator's 
daughter,  being  the  testator's  great-grand- 
nephews  and  great-grandnieces  (but  three  of 
these  grandchildren  had  died,  each  of  whom 
had  left  a  child);  and  children  of  the  broth- 
ers and  sisters  of  the  testator  who  had  died 
previously  to  the  death  of  the  testator's 
daughter.  On  a  petition  in  equity,  filed  by 
the  trustee  for  instructions,  the  probate  court 
ordered  the  trust  estate  to  be  divided  equally 
among  the  following  classes  of  persons  liv- 
ing at  the  death  of  the  testator's  daughter: 
The  nephews  and  nieces  of  the  testator,  bis 
grandnephews  and  grandnieces,  and  the  issue 
of  such  grandchildren  of  the  testator's  broth- 
ers and  sisters  as  had  died  t)efore  the  death 
of  the  testator's  daughter.  From  this  de- 
cree two  of  the  grandnephews  of  the  testator 
have  appealed.  One  is  the  son  of  a  deceased 
nephew,  and  the  other  a  son  of  a  deceased 
niece.  They  contend  that  each  Is  entitled  to 
a  share  per  capita,  and  also  that  each  is  en- 
titled to  take  per  stirpes  his  proportionate 
part  of  the  share  that  the  deceased  nephew 
or  niece  would  have  taken  if  living.  The  ar- 
gument is  that  the  words  in  the  third  clause 
of  the  codicil,  "who  may  then  be  living,"  do 
not  qualify  the  words  "nieces  and  nephews." 
but  apply  only  to  the  words  "children  of  my 
said  nieces  and  nephews";  and  that  the  case 


falls  within  Pub.  St  c.  127,  I  23,  whicta  is 
as  follows:  "When  a  devise  or  legacy  is 
made  to  a  child  or  other  relation  of  the  tes- 
tator, and  such  child  or  relation  dies  l>efore, 
but  leaves  issue  who  survives  the  testator, 
such  issue  shall,  unless  a  difCerent  disposi- 
tion la  made  or  required  by  the  wiU,  take  the 
same  estate  that  the  person  whose  issue  they 
are  would  have  taken  had  he  survived  the 
testator."  We  are  of  opinion  that  the  ap- 
pellants do  not  take  anything  under  the 
statute,  for  the  reason  that  "a  different  dis- 
position is  made  or  required  by  the  will,"  and 
that  the  words  "who  may  then  be  Uvliig;" 
qualify  the  words  "nieces  and  nephews,"  as 
well  as  the  words  "all  the  cliildren  of  my 
said  nieces  and  nephews."  That  such  is  the 
Intent  of  the  testator  Is  shown  very  dearly 
by  the  following  clause:  "So  that  each  of 
my  said  nieces,  nephews,  grandnieces  and 
grandnephews  shall  receive  and  be  paid  au 
equal  share  thereof."  So  far  as  these  classes 
are  concerned,  the  intent  of  the  testator  is 
equality,  and  there  would  not  be  equality  if 
a  grandnephew  received  in  addition  to  his 
share  as  such  anything  per  stirpes.  The 
words  "who  may  then  be  living"  refer  to  the 
death  of  the  daughter,  and  the  p«-soas  who 
were  to  take  were  then  to  be  ascertained, 
and  they  could  not  be  ascertained  before. 
Denny  v.  KetteU,  1S5  Mass.  188;  Knowlton 
V.  Sanderson,  141  Mass.  323,  8  N.  B.  228; 
Morrill  v.  Phillips,  142  Mass.  240,  7  N.  E. 
771;  Coveny  v.  McLaughlin,  148  Mass.  576, 
20  N.  E.  165;  Fargo  v.  Miller,  150  Mass. 
225,  22  N.  E.  1003;  Wood  v.  Bullard,  151 
Mass.  324,  25  N.  E.  67;  Proctor  v.  Clark,  154 
Mass.  45,  27  N.  E.  673;  Peck  v.  Carlton.  154 
Mass.  231,  28  N.  E.  166;  Pollock  v.  Farn- 
ham,  15C  Mass.  388,  31  N.  B.  288.  The  only 
provision  in  the  codicil  in  case  of  the  death 
of  any  one  of  the  classes  named  before  the 
daughter  is  that  of  a  grandchild  of  the  tes- 
tator's brother,  or  of  either  of  his  sisters,  and 
then  the  issue  of  such  grandchild  is  to  take, 
as  if  the  grandchild  had  been  living  at  the 
time  of  the  daughter's  death.  The  Intent  of 
the  testator  is  clear,  and  the  order  must  be, 
decree  affirmed. 

(54  Ohio  St  509) 

NEW  YOBK,  P.  &  O.  B.  CO.  et  al.  v.  CLABK 
et  al. 

(Supreme  Court  of  Ohio.  April  28,  1806.) 
Costs  —  OrFsa  to  CoNrsss  Jodomskt  Rbfcbkd. 
Where  one  of  several  defendants  In  an 
action  for  money  only  offers  to  confess  judg- 
ment for  a  certain  sum,  under  section  5140, 
Bev.  St.,  and  such  offer  is  not  accepted,  and 
the  plaintiff  fails  to  recover  more  than  was  of- 
fered, such  defendant  is  entitled  to  judgment 
'ngaiust  plaintiff  for  his  costs  from  the  time  of 
such  offer. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Medina  county. 

Harriet  A.  Clark,  plaintiff  below,  brought 
an  action  against  the  New  York,  Peimsyl- 
vanla  &  Ohio  Bailroad  Company  and   tbe 
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Hew  "Smk,  Lake  Bile  &  Western  Railroad 
Company,  for  damages  for  personal  Injuries. 
Issue  being  Joined  between  tbe  parties,  the 
New  York,  Lake  Erie  &  Western  Company, 
before  the  trial,  served  upon  the  plaintiff  be- 
low an  offer,  In  writing,  to  allow  Judgment 
to  be  taken  against  said  company  for  tbe 
sum  of  $1,500,  which  offer  was  not  accepted 
by  her.  Upon  the  trial  she  recovered  a  ver- 
dict against  both  companies  for  Just  $1,500. 
Thereupon  the  company  which  made  the  of- 
fer claimed  that  it  was  entitled  to  a  Judg- 
ment aginat  her  for  its  costs  from  the  time 
of  such  offer.  The  court  of  common  pleas  re- 
fused to  render  such  a  Judgment  for  costs, 
and  rendered  a  Judgment  against  both  com- 
panies for  the  amount  of  the  verdict,  and 
for  all  the  costs,  to  which  the  New  Tork, 
Lake  Erie  &  Western  Company  excepted. 
The  circuit  court  affirmed  the  Judgment  of 
the  common  pleas.  Thereupon  the  New 
York,  Pennsylvania  &  Ohio  Company  filed  a 
petition  in  this  court  to  reverse  the  Judg- 
ment below  on  other  grounds,  and  the  New 
York,  Lake  Erie  &  Western  Company  filed  a 
cross  petition  in  error  to  reverse  the  Judg- 
ment below  as  to  costs.     Modified. 

N.  B.  Tldballs  and  W.  B.  Talcott,  for  plain- 
tiff In  error  New  Yorit,  L.  E.  &  W.  R.  Co. 
W.  H.  ITpson  and  J.  J.  Hall,  for  defendant  In 
error  Harriet  A.  Clark. 

PER  CURIAM.  In  an  action  for  the  recov- 
eiy  of  money  only,  against  two  or  more  de- 
fendants, either  one  of  such  defendants  has 
tbe  right,  under  section  6140,  Rev.  St,  to  of- 
fer, in  writing,  before  trial,  to  allow  Judg- 
ment to  be  taken  against  such  defendant  for 
a  sum  named  in  such  offer;  and  upon  a  re- 
fusal to  accept  such  offer,  and  a  failure  to 
recover  more  than  was  offered,  such  defend- 
ant la  entitled  to  have  Judgment  rendered 
against  the  plaintiff  in  his  favor  for  his  costs 
from  the  time  of  such  offer.  In  such  case 
Judgment  should  be  rendered  against  both 
defendants  for  tbe  amount  of  the  verdict  and 
costs  up  to  the  time  of  the  offer,  and  Judg- 
ment for  the  remainder  of  the  costs  against 
tbe  defendant  who  made  no  offer,  and  Judg- 
ment against  tbe  plaintiff  in  favor  of  the 
defendant  who  made  such  offer  for  his  costs 
from  the  time  of  such  offer.  The  Judgment 
against  the  New  York,  Pennsylvania  &  Ohio 
Company  should  be  affirmed.  The  Judgment 
against  the  New  York,  Lake  Erie  &  Western 
Company  for  tbe  amount  of  tbe  verdict  should 
be  affirmed,  and  the  Judgment  against  said 
last  named  company  for  costs  should  be  re- 
versed, and  the  costs  should  be  divided,  and 
so  much  thereof  as  accrued  before  said  offer 
was  made  should  be  adjudged  against  said 
company,  and  said  company  should  recover 
Judgment  against  the  plaintiff  below  for  its 
costs  which  accrued  after  said  offer  was 
made;  and  she  should  pay  the  costs  by  her 
made  from  the  time  of  said  offer,  unless  she 
can  compel  the  other  defendant  to  pay  the 
same.    Judgment  accordingly. 


(S2  Ohio  St.  Ml) 
CTJPP,  Jndge,  v.  STATB. 
(Sapr«ne  Court  of  Ohio.    Feb.  19.  1895.) 

Ck>0NTIKS — COK8TRnOTINO  DiTOH  INTO    AlWOIITINO 

County— COMFSNgATioK—HANOAMCS 
TO  Phobatb  Jcdob. 

1.86  Ohio  Laws,  123,  as  amended  by  90 
Ohio  Laws,  81,  providing  for  the  payment  by 
a  county  which  has  constructed  an  outlet 
ditch  into  another  county,  of  compensation  to 
the  latter  county,  is  a  valid  enactment 

2.  Mandamus  lies  to  compel  tbe  probate 
Jndee  of  a  county  which  has  constructed  an  out- 
let ditch  into  another  county  (88  Ohio  Laws, 
123,  as  amended  by  90  Ohio  Laws,  81)  to  ap- 
point freeholders,  as  required  by  the  act,  on 
notice  from  the  probate  Judge  of  the  other  coun- 
ty, to  fix  the  compensation  to  be  paid  to  the 
latter  county. 

Error  to  circuit  court,  Henry  county. 

Petition  for  mandamus  to  Cuff,  Judge. 
From  a  Judgment  granting  tbe  writ,  defend- 
ant brings  error.    Affirmed. 

James  P.  Ragan  and  Campbell  &  Van 
Campen,  for  plaintiff  in  enot.  Parker  & 
Moore,  for  defendant  in  error. 

PER  CURIAM.  The  act  entitled  "An  act 
supplementary  to  chapter  1,  tit  6,  of  the  Re- 
vised Statutes  of  Ohio"  (86  Ohio  Laws,  123), 
and  the  amendments  of  sections  1-3,  and  10 
(90  Ohio  Laws,  81).  providing  for  the  pay- 
ment by  the  upper  county  to  the  lower  coun- 
ty of  the  cost  of  outlet  ditches,  are  In  every 
respect  valid  enactments;  and  upon  faQure 
on  the  part  of  the  probate  Judge  of  the  up- 
per county,  on  notice  from  the  probate  Judge 
of  the  lower  county,  to  appoint  freeholders 
as  provided  in  said  act,  such  probate  Judge 
of  such  upper  county  may  be  compelled  by 
mandamus  to  make  such  appointment  Judg- 
ment affirmed. 


(62  Ohio  St  601) 
STATB  V.   WOOD. 
(Supreme  Court  of  Ohio.     April  23,  1896.) 
Sblbotion  of  Jcrors— Repkal  of  Statutb. 
Rev.  St.  if  5189a,  5189b,  relating  to  the 
selection  of  jurors  and  the  appointment  of  jury 
commissioners  in  certain  counties,  was  not  re- 
pealed,  so   far   as    it   relates   to   Montgomery 
county,  by  Act  AprU  24,  1803  (90  Ohio  Laws, 
254). 

Error  to  circuit  court,  Montgomery  coun- 
ty. 

Action  by  the  state  against  Wood,  turn- 
key. From  a  Judgment  for  plaintiff,  defend- 
ant brings  error.   Affirmed. 

W.  A.  Hallaman,  for  plaintiff  in  error. 
C.  H.  Kumler,  Pros   Atty.,  for  the  State. 

PER  CURIAM.  Held:  That  sections 
5189a,  6189b,  Rev.  St,  as  enacted  April  6, 
1892  (89  Ohio  Laws,  222),i  are  not  repeal- 
ed, so  far  as  they  relate  to  Montgomery 
county,  by  tbe  act  of  April  24,  1893  (90  Ohio 

1  The  above  sections  rdate  to  the  selection 
of  Jurors  and  the  appointment  of  jury  commia* 
siouera. 
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Laws,  254),  nor  by  any  sabsequent  statnte. 
Tbe  rule  of  constrQctlon  stated  in  State  t. 
Brewster,  39  Olilo  St  653,  la  a  general  one, 
and  not  to  be  applied  so  as  to  defeat  tbe 
manifest  Intention  of  tbe  legislature.  Judg- 
ment affirmed. 


(62  <Hilo  St.  488) 

KIMMEL,  Constable,  et  at  t.  PARONTO. 

(Supreme  Court  of  Ohio.     Jan.  Term,  1895.) 

Habbibd  Woman — Exemptioms. 

Under  BeT.  St.  {  5319,  which  proTides 
that  a  married  woman  may  be  sued,  and  judg- 
ment be  enforced  against  her  properly,  as  if  she 
was  unmarried,  "but  she  shall  be  entitled  to 
the  benefit  of  all  exemptions  to  heads  of  fam- 
ilies," she  is  entitled  to  such  exemptions  though 
she  Is  not  living  with  her  husband,  and  has 
DO  child  living  with  or  supported  by  her. 

Error  to  drenlt  court.  Wood  county. 

Action  by  one  Paronto,  a  married  woman, 
against  one  Klnunel,  constable,  and  bis  sure- 
ties, for  tbe  conversion  of  property  claimed 
as  exempt  From  a  Judgment  In  favor  of 
plaintiff,  defendants  bring  error.     Affirmed. 

Parker  &  Moore,  for  plaintiffs  in  error. 
Frank  Taylor,  for  defen<£ant  In  error. 

PER  CURIAM.  The  record  shows  that  a 
Judgment  was  recovered  against  a  married 
woman,  and  an  execution  issued  upon  it  -was 
placed  In  tbe  hands  of  a  constable,  who  lev- 
ied the  same  on  the  wearing  apparel  and 
household  goods  of  the  Judgment  debtor, 
who  claimed  the  property  was  exempt  from 
execution,  and  demanded  that  It  be  set  ofT 
to  her  as  so  exempt;  but  tbe  constable  re- 
fused to  comply  with  tbe  demand,  sold  tbe 
property,  and  applied  tbe  proceeds  in  satis- 
faction of  the  Judgment  Tbe  debtor  there- 
upon sued  the  constable  and  tbe  sureties  on 
his  bond  for  the  value  of  the  property,  and 
recovered.  At  the  time  of  the  levy  and  tbe 
sale  tbe  debtor  was  a  resident  of  Ohio,  and 
not  tbe  owner  of  a  homestead,  nor  of  any 
personal  property  except  that  levied  on  and 
sold;  but  she  was  living  separate  from  ber 
husband,  and  supporting  herself,  having  sep- 
arated from  bim  about  five  years  prior  to  the 
levy,  in  consequence  of  his  intemperance 
and  failure  to  support  her;  and  she  had  no 
daughter  or  minor  child  living  with  her. 
The  question  is,  was  tbe  property  exempt? 
We  think  It  was.  Section  5310  of  tbe  Revis- 
ed Statutes  provides  that:  "When  a  married 
woman  sues  or  is  sued,  like  proceeding  shall 
be  bad  and  Judgment  rendered  and  enforced, 
as  if  she  was  unmarried,  and  ber  property 
and  estate  shall  be  liable  for  the  Judgment 
against  her,  bnt  she  shall  be  entitled  to  tbe 
benefit  of  all  exemptions  to  beads  of  fami- 
lies." This  last  clause  of  the  section  does 
not  mean  that,  to  entitle  tbe  married  woman 
to  such,  exemptions,  she  must  be  the  bead 
of  a  family,  but  that  she  is  entitled  to  all 
exemptions  that  are  allowed  by  law  to  the 
bead'  of  a  fb.mU7,  and  it  Is  not  easential  to 


her  rigbt  to  them  that  she  ahaH  be  living 
with  her  husband,  or  have  a  child  or  chil- 
dren living  with  or  supported  by  bet.  Judg^ 
ment  affirmed. 


(52  OUo  St  6MD 

CITY  OF  CINCINNATI  ▼.  ANDERSON. 

(Supreme  Court  of  Ohio.     April  23,  1885.) 

mnsicipai,  corpobations— voth   of  cjoonco, — 

Bpbcial  Assessmbst— Validity. 

1.  The  fact  that  residntions  declaring  it 
necessary  to  improve  several  streets  are  voted 
on  together  in  council,  without  any  separa- 
tion or  division  of  the  question  as  to  each,  does 
not  invalidate  the  assessments  levied  thereni*. 
der. 

2.  Where  the  mode  of  assessment  adopted 
is  by .  the  front  foot,  property  not  abuttinc 
tliereon  is  not  subject  to  assessment 

Error  to  circuit  court,  Hamilton  county. 

Suit  by  one  Anderson  against  tbe  city  of 
Cincinnati,  brought  to  enjoin  an  assessmeot 
made  to  meet  tbe  cost  and  expenses  of  the 
condemnation  of  land  for  a  street  improve- 
ment,  on  tbe  ground  that  the  condemning  onU- 
nance  was  irregularly  adopted,  and  that  the 
property  assessed  did  not  abut  on  tbe  im- 
provement, tbe  mode  of  aesesament  adopted 
being  by  the  front  foot  The  case  was  ap- 
pealed to  tbe  circuit  court,  and  Judgment  ren- 
dered for  the  plaintiff,  upon  a  bearing  of  tbe 
cause,  and  defendant  brings  error.     Affirmed. 

Theodore  Hoistman,  Ck)rp.  Oounsel,  tat 
plaintiff  In  error.  William  M.  Ampt,  for  de- 
fendant In  error. 

PER  CURIAM.  We  agree  with  tbe  <H>t&I«i 
of  the  circuit  court,  as  announced  in  another 
case,  that  the  fact  that  resolutions  declarlns 
it  necessary  to  improve  several  streets  are 
voted  on  together  In  council,  without  any  sep- 
aration or  division  of  the  question  as  to  each, 
does  not  impair  the  validity  of  tbe  assess- 
ments levied  thereunder.  Tbey  come  with- 
in the  reason  and  spirit  of  the  curative  law  ot 
January  11,  1893  (00  OlUo  Iawb,  6).  This  !■ 
In  accordance  with  recent  holdings  of  ttaia 
court  In  similar  cases.  But  as  the  property 
of  tbe  defendant  In  error,  Anderson,  is  found 
by  the  court  not  to  abut  upon  tbe  improve- 
ment, the  Judgment  of  die  drcnit  court  la, 
upon  tbe  authority  of  City  of  Cincinnati  y. 
Batsche,  52  Ohio  St  324^  40  N.  E.  21.  af- 
drmed. 


(54  Ohio  Bt  3>S> 
HOSIiER  V.  BEARD  et  aL 
(Supreme  Court  of  Ohio.     March  31,  1898.) 
Pbohissobt  Non  of  Inookpbtbkt— VALintrr— 

BDBDBH  or  FBOOr— U3NSIDBBATION— 

Neootiabiutt. 
1.  As  a  general  rule,  the  promissory  note 
of  a  person  non  compos  mentis  is  invalid;  but 
the  rule  is  subject  to  the  qualification  that 
when  such  a  note  is  given  for  necessaries,  or 
for  other  adequate  consideration  of  benefit  fur^ 
nished  the  maker  in  good  faith,  without  knowl- 
edge of  his  unsound  mental  condition,  it  may 
be  enforced  to  the  extent  of  the  value  of  the 
consideration  so  furnished. 
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2.  Back  a»ent«l  bicapicity  «(  the  MKker  Ic, 
mloiK  facie,  u  complete  aefeuse  to  &n  action  ou 
«  note  sigued  by  mm;  and,  when  interposed, 
the  burden  is  upon  the  plaintiff  to  prove  the 
consideration  for  the  note,  and  other  facta  nec- 
euuiry  to  overcome  such  defense  and  entitle 
kim  to  recover. 

8.  A  note  signed  by  a  person  ander  snch 
ttaability,  though  negotiable  in  form,  is  not 
witiiin  that  rule  of  commercial  law  which  pro- 
tects negotiable  paper  in  the  hands  of  a  bona 
fide  holder  for  value  against  defenses  to  which 
Jt  was  subject  in  the  hands  of  the  payee.  The 
purchaser  tikes  it  charged  with  notice  of  the 
maker's  disability,  occupies  no  better  position, 
ns  ugainst  him,  than  the  payee,  and  is  subject 
to  the  same  burden  of  proof  when  the  maker's 
incapacity  is  pleaded  in  defense  to  an  action 
brought  by  the  holder. 

(SyUabna  by  the  Goort) 

Error  to  circuit  court,  Wood  cotinty. 

Action  was  brought  In  the  court  of  com- 
mon pleas  of  Wood  county  By  Peter  Hosier 
cjgainst  George  Beard  and  the  guardian  of 
his  estate  upon  a  negotiable  promissory  note 
signed  by  Beard  on  the  13tb  day  of  May, 
1S79,  and  payable  six  months  after  Its  date. 
The  petition  alleges  that  the  payee  sold  and 
transferred  the  note  to  the  plaintiff  for  a 
valuable  consideratian  before  it  became  due, 
and  that  Beard,  at  the  time  of  its  execution, 
was  of  Boimd  mind,  but  was  thereafter  ad- 
judged to  be  an  Imbecile,  and  a  guardian  of 
his  estate  was  dtily  appointed,  who  has  In  his 
bands  suCBcient  property  of  the  ward  to  pay 
the  amount  due  on  the  note,  for  which  amount 
the  plaintiff  prays  judgment  against  both 
guardian  and  ward.  The  guardian  answered, 
admitting  his  appointment,  denying  the  trans- 
fer of  the  note  to  plaintiff  before  its  maturity 
or  for  value,  and  alleging  that  his  ward,  when 
the  note  was  signed  by  him,  was  as  idiot,  in- 
capable of  understanding  or  making  any  con- 
tract, which  was  then  well  known  to  the 
payee,  who  procured  the  note  by  fraud  and 
without  consideration,  and  that  the  ward  has 
ever  since  continued  to  be  so  lacking  In  capac- 
ity to  contract  The  allegations  of  the  answer 
were  controverted  by  reply.  The  cause  was 
tried  to  the  court,  and  judgment  recovered  by 
the  plalntlfl.  A  motion  flied  by  the  defend- 
ant for  a  new  trial  having  been  overruled,  a 
bill  of  exceptions  was  diily  allowed  and  filed, 
from  which  It  aiq;>ear8  that  the  plaintiff  gave 
evidence  tending  to  prove  his  ownership  of 
the  note,  and  that  he  obtained  It  before  ma- 
tiurlty  for  value  and  without  notice  of  the 
maker's  incapacity,  and  then  rested.  The  de- 
fendants then  read  In  evidence  a  statement  of 
facts  iqpon  which  with  such  other  evidence  as 
the  parties  might  choose  to  introduce.  It  waa 
agreed  that  the  case  should  be  heard  tmd  de- 
cided, and  which  Is  as  follows:  "  It  is  admitted 
by  the  plaintiff,  for  the  purposes  of  this  suit, 
that  at  and  for  a  long  time  prior  to  the  giving 
of  said  note  sued  on  in  this  case  said  George 
Beard  was  idiotic  and  of  Imbecile  mind,  so 
th.1t  he  was  not  competent  to  contract,  and 
that  he  has  ever  since  been  and  now  Is  Idiotic 
and  imbecile,  as  aforesaid.  Also,  that  the 
payee  of  said  note,  Aaron  Glathart,  has  been 
t,43n.£.uo.12— 66 


Intimately  acquainted  wtfh  mH  Beard  am 
since  the  year  1861,  and  knew  and  was  legally 
chargeable  with  the  Icnowledge  of  the  said 
condition  of  the  said  Beard  at  the  time  of  th« 
transaction  of  which  the  giving  of  said  note 
was  a  part  And  it  la  agreed  that  no  tei*- 
tlmony  shall  be  required  to  establish  th« 
aforesaid  facts,  and  none  shall  be  admit- 
ted to  controvert  the  same."  And  there- 
upoa  the  defendant  rested.  And  the  Wa 
shows  that,  "no  other  or  further  evidenc* 
or  testimony  having  been  offered  or  intr«y 
dnced  by  either  or  any  of  the  parties,  and 
this  cause  having  been  submitted  to  the  court 
upon  said  evidence,  the  court  found  upon 
the  issues,  and  gave  judgment  for  the  plain- 
tiff, and  against  the  defendants."  The  cii>- 
cult  court  reversed  the  judgment  upon  the 
ground,  as  stated  in  the  Joiumal  entry,  that 
the  court  of  common  pleas  "erted  in  finding 
and  giving  judgment  in  favor  of  said  Peter 
Hosier,  against  said  George  Beard  and  Alex- 
ander Beard,  as  guardian  of  George  Beard, 
and  In  not  finding  for  and  rendering  judg- 
ment in  favor  of  said  George  Beard  and  said 
Alexander  Beatd,  as  guardian  of  George 
Beard,  and  against  said  Peter  Hosier,  upon  the 
pleadings  and  the  evidence  adduced."  The 
case  is  here  for  a  review  of  the  Judgment  of 
reveisaL   Affirmed. 

Dodge   &   Canary,   for  plaintiff  in    erroc 
Parker  &  Moore,  for  defendants  In  otoe. 

WTTiTiTAMS,  C.  3,  In  support  of  the  judg>- 
ment  rendered  by  the  trial  court,  it  must  be 
presumed  that  the  evidence  offered  by  the 
plaintiff  was  sufficient  to  establish  the  facts 
it  tended  to  prove;  and,  so  regarding  them, 
and  giving  those  admitted  by  the  parties  their 
proper  effect,  the  material  facts  which  that 
court  had  before  it  as  shown  by  the  record, 
were  that  the  defendant,  when  he  signed  the 
note  In  suit  was  an  idiot,  incapable  of  tm- 
derstanding  or  -making  any  valid  contract, 
which  was  then  known  to  the  payee,  and  he 
has  since  continued  In  that  condition,  but 
that  the  plaintiff  acquired  the  note  for  value, 
before  its  maturity,  without  knowledge  of  the 
maker's  Incapaci^.  And  the  question  pre- 
sented is,  was  the  plaintiff,  upon  that  state  of 
facts,  entitled  to  recover  on  the  note,  neither 
party  having  given  any  evidence  tending  to 
show  whether  any  consideration  was  or  was 
not  paid  or  given  for  it,  or  received  by  the 
maker?  It  la  contended  in  behalf  of  the 
plaintiff  that  the  note,  notwithstanding  the 
admitted  incapacity  of  the  maker  to  contract. 
Imports  a  consideration  which  imposed  the 
burden  on  him  of  showing  a  want  of  consid- 
eration In  order  to  defeat  a  recovery  on  it; 
while,  on  the  other  hand,  it  is  claimed  that, 
before  any  recovery  could  be  had  on  such  a 
note.  If  an  action  could  be  maintained  upon 
it  at  all.  It  was  Inciunbent  on  the  holder  to 
prove  a  msltorious  consideration  which  waa 
received  by  the  maker,  and  which  alone  could 
give  rise  to  any  liability  upon  It  against  his 
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estate.    There  appears  to  have  been  a  time  In 
the  earlier  history  of  the  English  law  when 
the  contracts  of  persons  non  compos  mentis 
were  enforced  like  those  of  persons  who  were 
competent  to  contract,  it  being  held  that  a 
party  should  not  be  allowed  to  stultify  himself 
by  alleging  his  own  Incapacity;   but  that  doc- 
trine was  so  repugnant  to  Justice  and  common 
sense  that  it  was  not  long  adhered  to,  and 
now  finds  no  support  anywhere.    On  the  con- 
trary, the  rule  Is  now  established,  both  In 
England  and  this  country,  that  the  contracts 
of  persons  non  compos  mentis  are  not  binding 
on  them,  either  in  law  or  equity;   and  that 
rule  rests  upon  the  elementary  principle  that, 
to  the  making  of  a  valid  contract,  the  consent 
of  the  contracting  parties  is  essential.     Their 
minds  must  meet  and  agree  upon  the  terms 
and  consideration  of  the  contract,  and  where 
there  is  not  capacity  to  understand  or  agree 
there  can  be  no  contract     Many  authors  and 
courts  have  declared  the  executory  contracts 
and  promises  of  such  persons  to  be  utterly 
TOid.     Edw.  Bills  &  N.  63;  Byles,  Bills,  150. 
In   Story  on   Promissory   Notes,   It   Is    said: 
"Every  contract  presupposes  that  It  Is  found- 
ed on  the  free  and  voluntary  consent  of  the 
parties,   upon   a   valuable  consideration,   and 
after  a  deliberate  knowledge  of  its  character 
and  obligation.    Neither  of  these  predlcamoits 
can  properly  belong  to  a  lunatic,  an  idiot,  or 
other  person  non  compos  mentis.    Hence  It  is 
a  rule,  not  merely  of  municipal  law,  but  of 
universal  law,  that  the  contracts  of  all  such 
persons  are   utterly  void."     And   It   is   held 
that  it  can  make  no  difference  In  this  respect 
that  the  party  dealhig  with  such  person  was 
ignorant  of  his  Incapacity;    for,  if  he  have 
no  contracting  capacity,  the  fact  that  It  was 
unknown  to  the  other  'party  cannot  deprive 
him  of  his  right  to  be  protected  against  his 
misfortune.     As  stated  by  Tenterden,  C.  J., 
in  Sentance  v.  Poole  (1827)  3  Car.  &  P.  1, 
"It  Is  a  hard  case  either  way,  but  it  Is  very 
important  that  courts  of  Justliie  should  afford 
protection  to  those  Individuals  who  are  un- 
fortunately unable  to  be  their  own  guardian." 
It  has  accordingly  been  held  that  a  note  sign- 
ed by  a  lunatic  Is  void,  as  against  him,  in  the 
hands    of    every    holder,    however   innocent 
Seaver  v.  Phelps,  11  Pick.  304;    Van  Patton 
v.  Beals,  46  Iowa,  62;  1  Pars.  Bills  &  N.  149. 
Other  authorities  maintain  that  the  notes 
and  other  contracts  of  such  nonsane  persons 
are  voidable  only,  like  those  of  infants,  and 
may  become  valid  by  ratification  when  their 
Infirmity  is  removed,  as  may  those  of  Infants 
by  an  act  affirming  them  after  arriving  at 
full  age.     But  as  such  contracts  remain  In- 
valid until  so  ratified,  it  is  not  of  much  prac- 
tical importance  whether  they  be  treated  as 
void,  or  voidable  in  the  sense  Indicated.    Not 
only  In  this  respect,  but  in  others  also,  are 
the  contracts  of  infants  similar  in  their  effect 
to  those  of  persons  laboring  under  mental  in- 
capacity.    Thus,  to  the  general  rule  that  their 
contracts  are  inTalid,  an  exception  obtains,  ap- 
plicable alike  to  those  of  both  classes  of  per- 


sons, where  the  contnurt  Is  for  necesBarles  ac- 
tually furnished  them.  Those  exceptional 
contracts  are  held  valid,  at  least  to  the  extent 
of  the  value  of  the  necessaries  actually  fur- 
nished. In  Byles  on  Bills,  in  a  note  to  pagip 
64,  it  is  said  that  "the  executed  contracts  of 
a  non  compos  mentis  for  necessaries  stand  on 
the  same  footing  as  infants'  contracts  for  nec- 
essaries." In  Maxw.  Code  PI.  44S,  449,  tbe 
law  on  this  subject  is  accurately  stated  as  fol- 
lows: "The  executed  contracts  of  a  person 
non  compos  are  very  much  like  those  of  tn- 
fantB,  and  when  necessaries  suitable  to  his 
station  In  life  have  been  furnished,  and  the 
transaction  Is  fair,  and  no  undue  advantage 
taken,  he  will  be  llaUe  for  the  value  of  the 
goods." 

To  the  general  rule  that  the  notes  and  other 
contracts  of  a  nonsane  person  are  invalid,  and 
will  not  be  enforced,  another  exception  has 
been  made,  analogous  to  that  relating  to 
necessaries;  or.  It  might  with  propriety  be 
said,  that  exception  has  been  enlarged  and 
extended  to  embrace  cases  where  the  note 
has  been  obtained  or  contract  entered  Into  in 
good  faith,  in  ignorance  of  bis  want  of  ca- 
pacity to  contract,  and  for  a  full  and  ade- 
quate consideration  of  money  paid  or  prop- 
erty delivered  to  him,  or  other  sufficient  con- 
sideration actually  received  by  him,  so  that 
In  such  cases  the  contract  cannot  be  avoided 
by  him  or  his  representative  without  restoring 
the  consideration  so  received.  This  doctrine 
is  not  universally  accepted,  but  Is,  we  think, 
sustained  by  the  weight  of  authority,  and 
seems  fair  and  reasonable,  with  the  quali- 
fications and  limitations  prescribed  for  tho 
protection  of  those  who  are  deprived  of  the 
requisite  capacity  to  enter  into  a  valid  agree- 
ment; the  remedy  against  them  in  such  cases 
being  based,  not  so  much  upon  the  contract, 
as  upon  the  benefit  actually  received  by 
them.  In  Matthlesen  y.  McMahon's  Adm'r, 
38  N.  J.  Law,  536,  it  is  held  that  "the  gen- 
eral rule  Is  that  contracts  with  lunatics  and 
insane  persons  are  invalid,  subject  to  the 
qualification  that  a  contract  made  in  good 
faith  with  a  lunatic,  for  a  full  consideration, 
which  has  been  executed  without  knowledge 
of  the  insanity,  or  such  Information  as  would 
lead  a  prudent  peraon  to  the  belief  of  the  In- 
capacity, will  be  sustained."  The  true  scope 
of  the  doctrine  is  stated  In  the  opinion  of  the 
comt  In  that  case,  where,  after  stating  that 
contracts  for  necessaries  constituted  an  ex- 
ception to  the  general  rule  that  Itmatics  were 
not  liable  on  their  contracts,  the  coiut  says: 
"Other  contracts  with  lunatics  not  stricUy 
for  necessaries,  which  have  been  fully  ex- 
ecuted, and  on  which  a  consideration  of  ben- 
efit to  the  lunatic  has  been  given,  may  be 
within  the  reason  of  this  exception,  where 
the  transaction  is  shown  to  be  perfectly  fair 
and  reasonable,  at  least  so  far  as  to  allow  the 
recovery  back  of  the  consideration  given,  or 
prevent  a  rescission  by  the  lunatic  or  his 
representative  without  restoring  the  consider- 
ation, whenever  a  restoration  Is  practicable. 
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Tbe  UabtUty  of  the  lunatic  in  such  cases  Is 
upheld,  not  on  the  ground  of  the  contract,  but 
on  the  fact  that  the  lunatic  has  received  and 
enjoyed  an  actual  benefit  from  the  contract" 
And  in  Yauger  t.  Skinner,  14  N.  J.  Eq.  389, 
it  l8  said  by  Chancellor  Green  "that  if  the 
proof  be  clear  that  an  executory  contract  to 
purchase  was  made  In  good  faith,  and  for  a 
fair  price,  when  the  lunacy  of  the  vendor  was 
neither  known  nor  suspected,  and  that  the 
contract  was  executed  on  the  part  of  the 
purchaser  without  knowledge  or  belief  of  the 
existence  of  the  incapacity  of  the  grantor,  the 
contract  will  be  upheld."  In  the  case  of 
Loomis  T.  Spencer,  2  Paige,  153,  it  is  said 
by  Chancellor  Walworth  that  "there  is  no 
doubt  of  the  propriety  of  the  courts  refusing 
to  enforce  executory  contracts  entered  into 
by  a  lunatic  or  Infant,  and  protiably  no  re- 
covery could  be  had  in  either  case  in  a  court 
of  law.  The  courts  proceed  upon  the  ground 
that  neither  has  legal  capacity  to  contract. 
Although  a  contract  of  purchase  made  by 
either,  except  for  necessaries,  would  not  be 
enforced,  yet  a  court  of  equity  ought  not  to 
interfere  where  the  infant  or  lunatic  has  ac- 
tually had  the  benefit  of  the  property,  if  the 
contract  was  made  in  good  faith,  without 
knowledge  of  the  incapacity,  and  where  no 
advantage  has  been  taken  of  the  situation  of 
the  party."  And  it  is  held  In  Young  v.  Ste- 
vens, 48  N.  H.  133,  that,  "as  a  general  rule, 
insanity  may  be  pleaded  or  given  In  evidence 
in  bar  to  an  action  founded  either  upon  an 
executory  or  executed  contract";  but  "where 
a  person,  apparently  of  sound  mind,  and  not 
Icnown  to  be  otherwise,  enters  into  a  contract 
for  the  purchase  of  property  which  is  Itene- 
flcial  to  the  purchaser,  and  otherwise  fair  and 
bona  fide,  and  which  has  been  fuUy  complet- 
ed, paid  for,,  and  enjoyed,  and  cannot  be  re- 
stored so  as  to  put  the  parties  in  statu  quo, 
such  contract  will  not  afterwards  be  set  aside 
either  by  the  lunatic  or  his  representatives." 
This  doctrine  is  maintained  by  many  cases, 
among  them  the  following:  Insurance  Co.  v. 
Hunt,  79  N.  Y.  541;  Scanlan  v.  Cobb,  85  IlL 
296;  CoUege  v.  Wilkinson,  108  Ind.  315,  320, 
9  N.  E.  167;  Gribben  v.  Maxwell,  34  Kan.  8, 
7  Bac.  584;  Bumham  v.  KidweU,  113  lU.  425; 
Alexander  v.  Hasktos,  68  Iowa,  73,  25  N.  W. 
935;  Baggan  v.  Green,  80  N.  C.  236.  238; 
Bank  v.  Moore,  78  Fa.  St  407. 

We  are  not  aware  of  any  authority  which 
has  extended  the  liability  of  Infants  or  in- 
sane persons,  on  their  contracts,  beyond  those 
for  necessaries  actually  furnished  them,  and 
those  falling  within  the  doctrine  of  the  cases 
referred  to,  where  a  full  and  adequate  con- 
sideration of  value  was  actually  paid  or  de- 
livered. In  good  faith,  and  without  knowledge 
of  their  incapacity;  and  it  is  obvious  that,  to 
the  malnteiance  of  an  action  on  a  contract  of 
the  latter  class,  something  more  is  required 
than  where  it  is  sought  to  recover  on  a  con- 
tract for  necessaries;  that  is,  not  only  must 
there  have  been  a  full  and  adequate  considera- 
tion paid,  but  the  tiansaction  must  have  been 


a  fair  and  reasonable  one,  made  in  good  faith 
by  the  plaintiff,  without  knowledge  of  the 
defendant's  want  of  capacity  to  contract  It 
is  well  settled  that,  in  aU  actions  upon  notes 
or  contracts  claimed  to  have  been  made  for 
necessaries  furnished  to  an  Infant  or  insane 
person,  the  burden  is  upon  the  plaintiff  to 
prove  they  were  furnished  to  the  amount  or 
value  of  the  note.  He  may  allege  the  de- 
fendant was  a  person  of  one  of  the  claisses 
named  when  the  contract  was  made,  and 
that  it  was  for  such  necoessaries,  and  when  the 
latter  allegation  is  denied  it  is  incumbent  on 
him  to  prove  it;  or,  if  he  declare  on  the  note 
or  contract  generally,  without  disclosing  the 
Incapacity  of  the  defendant,  it  is  a  complete 
bar  to  plead  the  defendant's  Incapacity  at  the 
time  of  the  making  of  the  contract,  to  over- 
come which  the  plaintiff  may  reply  that  it 
was  made  for  such  necessaries,  and  must  sup- 
port his  reply  by  the  necessary  proof.  In 
Edw.  Bills  &  N.  8,  63,  this  rule  U  stated  as 
follows:  "When  the  action  is  upon  a  note 
given  by  an  infant,  it  is  barred  by  the  plea 
that  it  was  given  by  an  infant;  and  imless 
the  plaintiff  proceeds  then  to  show  that  the 
note  was  given  for  necessaries  his  action 
falls."  So  in  1  Pars.  Notes  &  B.  150,  it  Is 
said  that  "to  defeat  a  promissory  note,  It  is 
only  necessary  to  prove  a  condition  of  mind 
which  makes  self-protection  Impossible."  In 
Byles,  Bills,  p.  61,  note,  the  rule  is  thus 
stated:  "Infancy  is,  prima  facie,  a  good  de- 
fense to  a  suit  on  a  note;  and,  as  the  bolder 
must,  in  answei',  prove  the  consldetation  to 
be  necessaries,  that  throws  open  the  whole 
question  for  the  benefit  of  the  infant"  And 
In  Maxw.  Code  PI.  449,  it  is  declared  that 
"insanity  is  generally  a  bar  to  an  action  ou 
an  executory  contract"  On  page  448  the 
same  author  says:  "In  pleading  infancy,  it 
may  be  alleged,  in  the  answer,  that  at  the 
time  of  making  the  contract  set  forth  In  the 
petition  the  defendant  was  under  the  age  of 
21  years.  If  the  consideration  for  the  con- 
tract was  necessaries,  or  the  defendant  had 
ratified  the  contract  by  a  new  promise  after 
he  became  of  age,  these  facts  may  be  stated 
in  the  reply.  In  those  states  where  no  reply 
Is  required,  the  necessary  facts,  such  as  rat- 
ification, necessaries,  etc.,  must  be  stated  in 
the  petition;  and  In  any  case  where  the  In- 
fancy appears  from  the  f&cts  stated,  addl- 
ti<»ial  facts  must  be  pleaded  which  show 
that  infancy  is  no  defense."  And  in  plead- 
ing the  defense  of  insanity  it  is  sufficient  to 
allege  "that,  at  the  time  of  entering  into  the 
alleged  contract,  the  defendant  was  of  un- 
sound mind,  and  Incapable  of  understanding 
the  same,  or  entering  into  a  contract"  A 
similar  practice  obtained  before  the  Code.  3 
Swan,  Prac.  &  Prec.  694-^96;  Wilcox,  Ohio 
Forms  &  Prac.  129-9. 

The  reasons  for  placing  the  onus  on  the 
plaintieF  of  overcoming  by  proper  proof  the 
defense  of  Infancy  or  insanity,  when  pleaded 
to  an  action  on  a  contract  for  necessaries, 
require  that  the  plaintiH  take  the  like  bui^ 
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den  in  all  actions  «n  contracts  of  persona 
under  those  disabilities,  when  the  defense  is 
interposed;  for  It  is  as  complete  a  defense  in 
actions  on  contracts  otber  tban  those  for  nec- 
essaries as  in  actions  brought  on  contracts  for 
necessaries,  and  it  la  Just  as  essential  that 
it  be  overcome  by  proper  evidence  In  the 
one  case  as  in  the  other  before  the  plaintiff 
can  recover.  And  such  appears  to  be  the  es- 
tablished  rule.  It  is  laid  down  In  Bally,  Onus 
Probandl,  144,  145,  as  follows:  "The  creditor 
may  show,  In  reply  to  proof  of  Insanity,  that 
the  contract  was  for  necessaries,  even  if  a 
note  be  given  therefor.  So  the  creditor  may, 
taking  the  burden,  reply  to  evidence  of  in- 
sanity that  the  contract  waa  made  during  a 
lucid  interval;  or,  in  reply  to  the  defense  of 
insanity,  it  may  be  shown  that  such  Insane 
person,  being  apparently  of  sound  mind,  and 
not  luiown  to  be  otherwise,  entered  into  the 
contract  for  the  purchase  of  property  which 
is  fair  and  bona  fide,  and  which  Is  executed 
and  completed,  and  the  property,  the  subject- 
matter  of  the  contract,  has  been  fully  enjoyed, 
and  cannot  be  restored  so  as  to  put  the  par- 
ties in  statu  quo."  It  would  seem,  there- 
fore, that  no  contract  of  a  person  non  compos 
mentis,  in  whatever  form  It  may  be  put, 
whether  in  that  of  a  promissory  note  or  other- 
wise, can,  on  account  of  his  want  of  capacity 
to  make  a  valid  execution  of  it,  so  import  a 
consideration  as  to  cast  upon  him  the  burden 
of  proving  a  want  of  consideration.  In  an 
action  brought  upon  It,  or  dispense  with  proof 
of  an  adequate  consideration  to  support  it,  as 
against  him  or  his  representative.  The  dif- 
ference in  that  respect  between  such  a  note 
or  contract,  and  one  obtained  from  a  person  of 
weak  understanding,  merely,  is  obvious,  and 
need  not  be  pointed  out  here. 

In  the  argument  of  counsel  for  the  plaintiff 
in  error  some  stress  appears  to  be  placed  up- 
on the  f&ct  that,  when  the  note  in  suit  was 
signed  by  Beard,  he  was  doing  business  In 
his  own  name.  The  nature  or  extent  of  that 
business  is  not  disclosed.  The  fact  could 
only  be  material  as  tending  to  prove  he  was 
sane,  and  therefore  competent  to  execute  the 
note,  and  can  be  of  no  Importance  In  that  re* 
spect  in  the  face  of  the  admitted  fact  that  he 
was  Insane  and  not  competent  to  execute  it, 
and  that  was  Imown  to  the  payee  at  tbB 
time;  nor  is  it  important,  as  affecting  the 
plaintiff's  relation  to  the  note.  In  view  of  the 
admission  that  it  was  transferred  to  him  be' 
fore  maturity,  for  value,  and  without  notice 
of  the  maker's  incapacity  to  execute  it.  If 
such  a  note,  so  received,  was  protected  In  the 
hands  of  the  plaintiff  against  defenses  which 
the  maker  might  have  against  the  payee  at 
the  time  of  the  transfer,  it  was  of  no  conse- 
quence whether  the  maker  was  doing  any 
business  at  the  time  of  its  execution,  or  was 
not;  and  it  is  equally  immaterial,  if  it  is  not 
so  protected,  for  upon  the  admitted  fact  that 
he  was  Insane,  and  known  to  the  payee  to  be 
so  when  the  note  was  signed,  his  defense 
was  complete  against  the  latter,  and  there- 


fore equally  so  against  the  plaintiff,  aot- 
wlthstandlng  he  was  doing  business  in  his 
own  name  when  he  signed  the  note. 

The  material  question,  then,  is  whether 
that  role  of  commercial  law  which  protects 
negotiable  paper  in  the  bands  of  a  bona  fide 
holder  who  has  acquired  it  before  its  ma- 
turity, for  value.  Is  applicable  to  such  paper 
signed  by  persona  who  at  the  time  were  non 
compos  mentis,  where  there  has  been  no  rati- 
fication of  it;  and  that  It  is  not,  is  well  set- 
tled. Such  paper  being  invalid,  except  to  the 
extent  that  it  Is  founded  upon  a  consideration 
of  necessaries,  or  other  valuable  considera- 
tion, actually  fumdshed,  an  action,  dlsao- 
clated  from  such  consideration  cannot  be 
maintained  upon  it,  when  the  incapacity  <if 
the  maker  is  shown;  and  the  quality  of 
negotiability  does  not  attach  to  it,  thouffli 
made  negotiable  in  form;  and  every  holder 
of  such  paper  Is  chargeable  In  law  with  no- 
tice of  the  status  of  the  maker  as  it  existed 
at  the  time  of  its  execution,  and  stands, 
therefore,  in  no  better  position,  so  far  as  his 
right  of  action  against  the  maker  Is  ocMicem- 
ed,  than  the  payee  from  whom  he  obtained 
It;  and  a  want  of  aetnal  knowledge,  when 
he  received  the  note,  of  the  maker's  mental 
condition  when  it  was  signed,  makes  no  dif- 
ference in  that  respect  So  far  as  we  have 
been  able  to  dlsoover,  the  authorities  imifbrm- 
ly  maintain  that  the  paper  of  persons  noo 
compos,  Infants,  and  feme  coverts  at  com- 
mon law,,  all  resting  upmi  much  the  same 
principle,  is  not  within  the  commercial  rule 
which  protects  a  bona  fide  holder  of  a  nego- 
tiable note,  received  before'  it  became  due, 
from  the  defenses  which  the  maker  mlg^t 
have  made  against  the  payee;  and  that,  in 
defense  to  such  paper  in  the  hands  of  such  a 
holder,  the  maker's  incapacity  to  execute  It 
may  be  shown.  In  McGlaln  v.  Davis,  T7 
Ind.  419,  it  is  held  that  "a  promissory  note, 
payable  in  bank,  grlven  upon  an  unexecuted 
consideration  to  one  who  knew  of  the  mak- 
er's disability,  though  it  bas  iiassed  into  tbe 
hands  of  an  Innocent  purchaser,  may  be  dis- 
affirmed," and  that  "the  purchaser  of  such 
paper  takes  It  with  constructive  notice  of  all 
legal  disabilities  of  the  parties,  such  as  in- 
fancy, coverture,  and  unsoundness  of  mind." 
In  the  (pinion  the  court  say:  "Commercial 
paper  Is  not  an  exception  to  the  rule  wliicli 
permits  a  disaffirmance  by  any  one  who  was 
of  unsound  mind  at  the  time  of  becoming  a 
party  thereto.  The  purchaser  of  such  paper 
takes  with  constructive  notice  of  all  legal 
disabilities  of  the  parties,  such  as  infancy, 
eoverture,  and  unsoundness  of  mind."  Pars. 
Notes  &  B.  n>.  140,  150;  Edw.  BUls  &  N.  pp^ 
63,  69.  In  the  case  ot  Moore  y.  Hershey,  90 
Pa.  St.  196,  it  appeared  tliat  Moore,  when 
insane,  but  before  he  was  adjudged  to  be  so. 
signed  a  negotiable  note  which  was  indorsed 
by  the  payee  to  Hershey,  before  due,  and  for 
value,  and  without  any  knowledge  of  Moore's 
Insanity.  In  an  action  brought  by  Hershey 
on  the  note,  Moore's  Inca^dty  to  make  it  was 
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set  up  as  a  defense,  and,  as  the  report  states, 
at  the  trial,  the  plaintiff,  having  proven  the 
signature  to  the  note  and  pnt  the  same  in  evi- 
dence, and  proven  the  consideration  paid  for 
it,  rested.  Judgment  having  been  recovered 
by  the  plaintiff,  the  case  was  taken  on  error  to 
the  supreme  court,  one  of  the  errors  assigned 
being  that  the  trial  court  declined  to  instruct 
the  Jury  that  it  was  "Incumbent  on  the  plain- 
tiff to  show  that  the  defendant,  a  lunatic,  re- 
ceived value  for  the  note  In  suit,  and  there  be- 
ing no  such  proof  tbedefendant  was  not  bound 
by  the  note."  The  Judgment  was  reversed. 
In  the  opinion,  the  court,  after  referring  to 
the  decision  of  a  former  case  (Bank  v.  Moore, 
78  Pa.  St  407),  and  declaring  it  to  be  "a  Just 
rule,"  as  there  enforced,  that,  "where  a  luna- 
tic obtabis  the  property  of  another  person 
who  in  good  faith  deals  with  him  in  igno- 
rance of  his  lunacy,  shall  not  keep  both  the 
property  and  the  price,"  and  that  "the  most 
that  has  been  decided  is  that,  when  a  man 
deals  fairly  with  a  lunatic,  and  without 
knowledge  of  his  lunacy,  he  is  entitled  to  re- 
cover the  value  of  what  he  honestly  parted 
with,"  say  they  place  their  decision  in  the 
case  then  t)efore  them  upon  the  broad  ground 
tliat  the  principle  of  commercial  law  which 
protects  negotiable  paper  in  the  hands  of  a 
bona  flde  holder  "does  not  apply  to  the  case 
of  commercial  paper  made  by  madmen,"  and, 
"on  the  contrary,  the  true  rule  applicable  to 
such  cases  is  that,  while  the  purchaser  of  a 
promissory  note  Is  not  bound  to  inquire  Into 
its  consideration,  he  is  affected  by  the  status 
of  the  maker,  as  in  the  case  of  a  married 
woman  or  a  minor.  In  neither  of  these  cases 
can  he  recover  against  the  maker.  In  the 
case  of  a  lunatic,  however,  he  may  recover, 
provided  he  had  no  knowledge  of  the  lunacy, 
and  the  note  was  obtained  without  fraud 
and  upon  a  proper  consideration."  The  rule 
thus  announced  Is  approved  In  the  subse- 
quent case  of  Wlrebach's  Ex'r  v.  Bank,  97 
Pa.  St  843,  where.  It  is  held:  "The  holder 
of  an  Insane  person's  note  is  in  no  better  po- 
sition than  the  payee."  Judge  Sharswood,  in 
his  note  to  the  seventh  edition  of  Byles  on 
Bills  (pages  61,  62),  states  the  rule  with  clear- 
ness and  accuracy  as  follows:  "It  seems 
very  clear  that,  when  the  security  is  of  such 
a  nature  that,  by  the  rule  of  law,  the  con- 
sideration cannot  be  inquired  into,  then  the 
infant  is  not  liable.  In  the  hands  of  the 
payee,  however.  It  may  be  Inquired  into,  and 
it  would  seem,  necessarily,  in  the  hands  of 
the  Indorsee.  Infancy  is,  prima  facie,  a  good 
defense,  and  as  the  holder  must  in  answer 
prove  the  consideration  to  be  necessaries, 
that  throws  open  the  whole  question  for  the 
benefit  of  the  infant"  And,  further,  that, 
"on  proof  that  the  maker  is  an  infant,  the 
negotiability  of  the  note  Is  at  an  end,  but  it 
does  not  cease  to  be  a  note.  It  may  be  sued 
on  by  the  holder  In  his  own  name.  He  stands 
in  the  shoes  of  the  original  payee,  and  can 
recover  whatever  he  would  have  been  enti- 
tled to  recover."    "The  holder,  at  most  must 


be  subrogated  to  the  rights  of  the  original 
payee  In  an  action  in  the  name  of  the  payee 
on  a  declaration  founded  on  the  original  c<m- 
sId«ration."     And  see  Tied.  Com.  Paper,  1 4& 

Further  reference  to  authorities  on  that 
subject  would  be  unprofitable  here,  since 
counsel  for  the  plaintiff  concede  that  the 
paper  of  insane  persons,  though  negotiable 
in  form,  is  not  negotiable  within  the  com- 
mercial rule.  But  they  seek  to  make  that 
rale  so  far  applicable  as  to  protect  such  paper 
In  the  hands  of  an  Innocent  holder  against 
all  defenses  except  fraud  or  want  of  consid- 
eration. Our  attention  has  been  called  to  no 
such  qualified  rule  of  the  law  merchant  as 
protects  negotiable  paper  in  the  hands  of  a 
bona  flde  holder  against  some  defenses,  grow- 
ing out  of  the  transaction,  which  the  maker 
might  Interpose  In  a  suit  brought  against  him 
by  the  payee,  and  lets  in  others;  and  we 
know  oif  none.  The  paper  of  an  insane  per- 
son, however  perfect  In  form  it  may  be,  not 
having  the  quality  of  negotiability  within  the 
rule  of  the  law  merchant  by  reason  of  the 
incapacity  of  the  maker,  and  the  holder  occu- 
pying no  better  position  with  respect  to  it 
than  the  original  payee,  the  plea  of  insanity 
at  the  time  of  the  execution  Is  as  available, 
and  has  the  same  effect  as  a  defense  In  a  suit 
by  the  holder,  as  If  the  suit  were  by  the 
payee.  In  each  case  it  avoids  the  note  and 
defeats  a  recovery,  unless  the  plaintiff  is 
able  to  show  it  was  given  for  necessaries,  or 
that  the  maker  otherwise  received  an  ade- 
quate consideration  for  it,  in  a  transaction 
that  was  fair  and  reasonable  on  the  part  of 
the  payee,  and  without  knowledge  by  him  of 
the  maker's  mental  condition.  That  require- 
ment is  not  met  nor  dispensed  with  by  the 
fact  that  the  holder  paid  value  to  the  payee 
for  the  transfer  of  the  note.  That  is  neces- 
sary to  the  protection  of  the  holder  of  negoti- 
able paper  under  the  commercial  rule.  As 
said  In  the  case  of  Whrebach's  Bx'r  v.  Bank, 
supra:  "If  the  fact  that  the  holder  had  paid 
value  were  enough,  the  lunatic  could  not  de- 
fend for  fraud  or  want  of  consideration. 
Then  an  innocent  holder  could  recover, 
though  the  Judgment  would  sweep  away  the 
lunatic's  estate,  and  It  had  not  been  benefited 
a  farthing." 

Upon  the  case  made  In  the  trial  court,  as 
shown  by  the  record,  we  think  the  plaintiff 
was  not  entitled  to  recover,  and  the  circuit 
court  committed  no  error  in  reversing  the 
Judgment  rendered  in  his  favor,  and  remand- 
ing the  cause  for  a  new  trial.  Judgment  af- 
firmed. 

(M  Ohio  St.  307) 
PEANOISCO  V.  RYAN. 
(Supreme  Court  of  Ohio.     March  17,  1896.) 

HORTOAGB  ON  StOOK  OV    MkBCHANDISB  —  FOBBBg 
SION  WITH  POWBB  TO    SSLL— VaMDITT— LiBN 

OX  QooDS  Aftbkwauds  Fdrceasbd, 
1.  A  mortgage  on  a  stock  of  merchandise, 
though   made  in  good   faith   to  secure   a  bona 
fide  debt  of  the  mortgagor,  when  it  allows  him  - 
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to  retain  posseBsion  with  a  power  of  sale  in  tlie 
conrse  of  Iiis  bosiness,  ia  ineffectual  to  create 
a  lien  as  against  creditors  of  the  mortgagor 
who  assert  their  rights  against  the  property 
while  it  remains  under  his  control;  but  it  Is 
valid  as  between  the  parties,  and  when  the 
mortgagee  takes  possession,  either  with  the 
consent  of  the  mortgagor  given  at  the  time,  or 
under  an  authority  conferred  by  the  mortgage, 
his  title  becomes  complete,  and  the  property 
is  no  longer  subject  to  le^al  process  issued 
against  the  mortgagor,  nor  liable  for  his  debts, 
except  to  the  extent  of  any  surplus  that  may 
remain  after  the  satisfaction  of  the  mortgage 
debt  and  proper  charges  for  enforcing  the  same. 

2.  A  stipulation  in  such  a  mortgage  that  it 
shall  be  a  lien  on  any  goods  the  mortgagor  may 
thereafter  purchase  and  place  in  stock  to  sup- 
ply the  place  of  those  he  should  sell,  while  not 
creating  a  present  lien,  nor  a  lien  when  and  as 
the  goods  are  purchased,  constitutes  a  valid 
contract  for  a  lien  on  such  after-acquired  prop- 
erty, and  possession  thereof  lawfully  taken  by 
the  mortgagee  has  the  same  effect  of  protect- 
ing it  in  his  hands  from  the  claims  of  the  mort- 
gagor's creditors  as  has  possession  taken  of  the 
property  owned  by  the  mortgagor  at  the  time 
of  the  execution  of  the  mortgage. 

3.  SuflScient  authority  is  conferred  on  the 
mortgagee  to  take  possession  of  all  of  the  prop- 
erty upon  which  the  mortgage  purports  to  cre- 
ate a  hen,  including  the  after-acquired  property, 
as  well  as  the  stock  owned  when  the  mortgage 
was  executed,  by  a  clause  therein  which  pro- 
vides that  if,  at  any  time  before  the  maturity 
of  the  debt,  the  mortgagee  shall  "deem  it 
necessary  for  his  more  perfect  and  complete 
security,  he  may  enter  the  store  or  place 
where  the  goods  may  be,  and  "take  and  carry 
away  the  mortgaged  property,"  and  "dispose 
of  the  same  at  public  or  private  sale." 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Cuyahoga  county. 

Action  ot  replevin  by  William  R.  Ryan 
against  John  W.  Francisco,  an  officer  who  lev- 
ied an  attachment  on  the  mortgaged  property 
after  the  mortgagee  had  taken  possession, 
and  the  attaching  creditors.  Judgment  for 
plalntift  affirmed  by  circuit  court.  Case 
stated  in  opinion.     AfBrmed. 

E.  P.  Hatfield,  for  plaintiff  In  error.  Hart 
&  Canfleld,  for  defendant  in  error. 

WILLIAMS,  C.  J.  The  record  shows  that 
William  R.  Ryan,  the  defendant  in  error,  sold 
a  stock  of  drugs  and  merchandise,  consisting 
of  such  articles  as  are  usually  kept  In  a  re- 
tail drug  store,  to  Eugene  Louselle,  who  gave 
Ryan  a  morti^ge  on  the  property  to  secure 
the  payment  of  three  notes  maturing  at  differ- 
ent dates,  and  which  were  given  by  the  mort- 
gagor for  the  purchase  price  of  the  goods. 
The  mortgage,  which  was  duly  executed,  veri- 
fied, and  filed  with  the  proper  officer,  contain- 
ed the  following  stipulation:  "It  is  hereby  un- 
derstood that  whatever  portions  of  said  stock 
that  may  be  sold  In  general  trade,  that  the 
goods  purchased  by '  the  said  grantor  shall 
replace  those  that  were  so  sold  In  general 
trade,  and  that  this  mortgage  shall  be  a 
lien  on  same;  to  have  and  to  bold  all  and 
singular  tbe  goods,  chattels,  and  property 
above  granted,  bargained,  and  sold,  or  Intend- 
ed to  be  granted,  bargained,  and  sold,  unto 
the  said  grantee,  his  heirs  and  assigns."  It 
contained  the  further  stipulation  that  if  de- 


fault should  be  made  In  tbe  payment  of 
either  of  the  notes,  or  if  before  such  default 
the  mortgagee  should  "deem  it  necessary  for 
bis  more  complete  and  perfect  security,  be 
is  hereby  authorized  and  empowered  to  enter 
the  store  or  other  place  where  tbe  goods  may 
be,  and  take  and  carry  away  said  mortgaged 
property,  and  sell  and  dispose  of  tbe  same 
at  public  or  private  sale,  and  out  of  the  money 
arising  therefrom  to  retain  and  pay  the  mort- 
gage debt,  and  all  charges  touching  the  same, 
together  with  a  sufficient  sum  to  indemnify 
the  mortgagee  for  any  damages  sustained  by 
him  by  reason  of  any  of  tbe  covenants  of 
tbe  mortgagor,  rendering  tbe  overplus,  if  any, 
to  the  mortgagor."  After  the  execution  and 
filing  of  the  mortgage,  tbe  mortgagor,  who 
retained  the  xiossessltMi  of  the  stock  of  goods 
included  in  the  mortgage,  sold  at  retail  there- 
from, and  from  time  to  time  added  to  the 
stock  other  goods,  purchased  to  supply  the 
place  of  those  sold;  and  he  thus  continued 
in  possession,  carrying  on  tbe  business  until 
the  last  mortgage  note  matured,  when  tbe 
mortgagee,  after  calling  several  times  to  see 
the  mortgagor,  and  falling  to  find  bim,  and 
becoming  apprehensive  of  his  security,  took 
posseasion  of  the  mortgaged  property,  Includ- 
ing the  property  purchased  to  supply  tbe  place 
of  what  bad  been  sold  by  the  mortgagor. 
When  that  had  been  done,  and  while  the 
mortgagee  was  so  in  posseeslon,  tbe  iriain- 
tlff  in  error  Francisco,  who  was  a  constable, 
levied  an  attachment  on  the  property  issued 
against  the  mortgagor  at  the  suit  of  the  other 
plaintiffs  In  error,  who  were  creditors  of  tbe 
mortgagor,  and  took  the  property  into  his 
custody  under  the  writ  Thereupon  Ryan 
iNrougbt  the  action  below  to  replevin  tbe 
goods,  obtained  their  possession,  sold  the 
same,  and  applied  the  proceeds  to  the  pay- 
ment of  the  mortgage  indebtedness.  The  at- 
taching creditors,  who  were  made  parties  to 
that  action,  set  up  their  claims,  controverted 
the  right  of  the  mortgagee  to  the  ptopertf, 
and  prayed  Judgment  accordingly.  At  the 
trial  the  plaintiff  requested  the  court  to 
charge  the  Jury  that  the  "plaintiff  had  the 
right  to  seize  said  property  under  bis  mort- 
gage, and,  if  the  Jury  found  that  he  did  pos- 
sess himself  of  the  same  before  defendant's 
attachment,  their  verdict  should  be  for  the 
plaintiff."  Tbe  defendants  requested  as  an 
instruction  that  the  mortgage  "was,  as  a 
matter  of  law,  fraudulent  and  void  as  to  the 
defendants,  and  that  neither  ns  to  goods  sub- 
ject to  sale  in  being  and  possessed  by 
Louselle  at  the  rate  of  said  mortgage  nor  as 
to  renewals  of  or  additions  to  the  same  did 
plaintiff,  under  this  said  mortgage,  have  the 
right  to  seize  the  same;  and  that  unless  they 
found  that  Louselle  delivered  said  g^oods  to 
plaintiff,  or  assented  to  his  taking  possession 
thereof  in  some  way  other  than  signing  said 
mortgage,  the  verdict  should  be  for  the  de- 
fendants for  the  amount  of  their  daim." 
Neither  Instruction  was  given,  but  as  the 
record  discloses,  the  court  "not  being  pre- 
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pared  to  diarge  upon  said  propositions,  by 
consent  a  Juror  Is  withdrawn,  the  Jury  dis- 
charged, and  the  matter  in  controversy  sub- 
mitted to  the  court;  on  consideration  where- 
of the  court  finds  for  the  plaintiff  and  assesses 
bis  damages  at  five  cents,"  and  judgment  was 
rendered  for  the  plaintiff,  which  the  circuit 
court  affirmed. 

The  arguments  of  counsel  for  the  respective 
parties  here  are  directed  to  the  support  of 
the  proposition  embraced  in  the  instmctlon 
which  was  requested  In  behalf  of  the  parties 
they  represent  The  attaching  creditors  were 
not  seeking  to  reach  any  surplus  remaining 
after  the  application  of  the  proceeds  of  the 
mortgaged  property  to  the  payment  of  the 
mortgage  debt  It  does  not  appear  that  there 
was  any  surplus,  nor  were  they  attempting 
to  reclaim  property  which  had  been  sold  to 
the  mortgagor  while  he  was  in  possession, 
or  subject  such  property  to  the  payment  of 
their  claim.  The  contention  Is  confined  to 
the  sufficiency  of  the  mortgage  and  the  pos- 
session taken  under  It  to  create  a  valid  lien 
as  against  the  claim  of  the  plaintiffs  in  er- 
ror. The  alleged  infirmities  of  the  mortgage 
are:  (1)  That  It  gave  the  mortgagor  power 
to  s^  In  the  usual  course  of  business  while 
in  possession  of  the  mortgaged  property,  and 
is  therefore  vxrid;  (2)  that  it  was  Ineffectual 
to  create  any  lien  on  that  part  of  the  prop- 
erty which  was  acquired  by  the  mortgagor 
after  the  execution  of  the  mortgage,  and  the 
mortgagee's  possession,  though  taken  prior  to 
the  levy  of  the  attachment  did  not  cure  the 
defect  because  it  was  not  delivered  by  nor 
obtained  with  the  consent  of  the  mortgagor; 
and  (3)  that  It  conferred  no  authority  on  the 
mortgagee  to  take  possession  of  such  after- 
acquired  property. 

1.  A  diversity  of  opinion  has  been  expressed 
and  Is  entertained  in  regard  to  the  effect  of 
a  power  of  sale  reserved  to  a  mortgagor  of 
cliattel  property  who  remains  In  possession 
of  the  same.  It  la  said  by  Campbell,  J.,  in 
Gay  V.  Bldwell,  7  Mich.  519,  525,  that:  "No 
court  has  given  any  satisfactory  reason  why 
such  a  provision  should  necessarily  vitiate  a 
chattel  mortgage,  although  It  is  undoubtedly 
liable  to  abuse.  The  recording  law  enables 
a  vigilant  person  to  ascertain  the  existence 
of  such  securities.  Many  small  merchants, 
especially  beginners  In  the  business,  have  no 
other  means  of  securing  their  creditors  for 
the  stock  they  purchase,  and  can  only  meet 
their  debts  out  of  current  sales.  If  any 
creditor  is  likely  to  be  injured  by  allowing 
the  debtor  to  dispose  of  the  mortgaged  prop- 
erty, it  is  rather  the  creditor  whose  security 
ia  thus  cut  down,  than  the  one  who  has  no 
claim  on  the  specific  property.  To  hold  that 
a  merchant  cannot  mortgage  his  goods  with- 
out closing  his  doors  would  be  to  hold  that 
no  mortgage  of  a  merchant's  stock  can  be 
made  at  all."  And  In  a  late  case  (Btherldge 
v.  Sperry,  139  U.  S.  266, 11  Sup.  Ot  565),  It  is 
said  by  Mr.  Justice  Brewer,  speaking  of  a 
power  of  sale  by  a  mortgagor  of  chattels  In 


possession,  that:  "If  this  were  an  open  ques- 
tion, we  could  not  l>e  blind  to  the  fact  that 
the  tendency  of  this  commercial  age  is  to* 
wards  Increased  facilities  in  the  transfer  of 
property,  and  to  uphold  such  transfers  so  far 
as  they  are  made  In  good  faith;"  that  "the 
Interests  of  the  general  public  are  not  preju- 
diced by  any  such  transaction  between  debtor 
and  creditor;"  and  that.  If  the  question  were 
"a  new  one,  nnalfected  by  any  settled  law  of 
the  state,  we  Incline  to  the  opinion  that  the 
question  is  not  one  of  law,  so  much  as  It  is 
one  of  fact  and  good  faith."  It  was  held 
by  this  court,  In  Collins  v.  Myers,  16  Ohio, 
547,  that  "a  mortgage  of  personal  property, 
where  the  mortgagor  retains  possession  of 
the  property  mortgaged,  with  the  power  of 
sale.  Is  void  as  against  sutisequent  purchasers 
and  execution  creditors."  At  least  lu  the  syl- 
labus such  is  declared  to  be  the  holding,  and 
the  opinion  seems  to  warrant  that  conclusion; 
from  which  It  may  be  Inferred  that  such  a 
mortgage  Is  valid  as  between  the  parties,  and 
as  against  creditors  of  the  mortgagor,  imtll 
seized  on  process  Issued  at  their  suit  In 
the  subsequent  case  of  Brown  v.  Webb,  20 
Ohio,  389,  it  is  decided  that  while  such  a 
mortgage,  with  possession  and  a  power  of 
sale  In  the  mortgagor,  is  void  as  against  sub- 
sequent purchasers  from  the  mortgagor,  yet 
"when  possession  is  taken  by  the  mortgagee, 
the  mortgage  becomes  valid  so  as  to  protect 
the  mortgaged  property  from  execution  cred- 
itors not  having  made  a  levy,  and  against 
subsequent  purchasers  from  the  mortgagor." 
Possession  so  taken  by  the  mortgagee  has 
the  effect  of  completing  his  title,  and  reliev- 
ing the  property  from  liability  to  seizure  at 
the  suit  of  the  mortgagor's  creditors.  That 
rule  has  not  been  qualified  or  questioned  in 
any  subsequent  case,  but  is  rather  confirmed 
by  that  of  Webb  v.  Brown,  3  Ohio  St  246, 
where  It  Is  said  by  Warden,  J.,  that  "the  doc- 
trine which  is  to  be  collected  from  authority 
and  reason  seems  to  be  that  a  sale  of  goods, 
made  with  intent  to  defraud  the  vendor's 
creditors,  is  absolutely  void  only  against  the 
legal  process  of  the  creditor";  and  that  "the 
utmost  concession  allowed  by  law  to  the  in- 
terests of  creditors  leaves  it  still  certain  that 
until  seizure  by  a  creditor's  writ  the  fraudu- 
lent vendee  can  do  with  the  property  all  that 
the  vendor  might  have  done  had  he  retained 
the  goods."  Before  such  seizure,  It  is  com- 
petent for  the  debtor,  in  good  faith,  and  for 
value,  to  sell  and  deliver  the  property  to  any 
one  who  is  willing  to  purchase  it,  or  transfer 
the  same  to  a  creditor  in  payment  of  or  se- 
curity for  a  bona  fide  debt;  and  when  so 
transferred  it  Is  beyond  the  reach  of  the  other 
creditors  of  the  mortgagor;  and  it  cannot  be 
material  in  this  respect  whether  the  transfer 
is  the  result  of  an  agreement  made  at  the 
time  or  is  in  performance  of  a  previous  agree- 
ment, binding  on  the  parties.  And,  as  some 
doubt  appears  to  be  entertained  in  regard  to 
the  proper  scope  of  the  rule,  especially  In  a 
case  like  the  one  before  us,  we  now  hold  that 
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a  mortgage  gtven  In  good  faith,  on  a  stock 
of  merchandise,  to  secure  a  bona  fide  debt 
of  the  mortgagor,  Is  valid  as  between  the  par- 
ties, although  the  mortgagor  be  permitted  to 
continue  In  possession  of  the  property  with 
the  power  to  sell  therefrom  in  the  usual 
course  of  business;  and,  while  such  a  mort- 
gage Is  Invalid  as  against  the  creditors  of 
the  mortgagor  who  cause  the  property  to  be 
seized  on  legal  process  while  it  remains  in 
his  possession,  and  purchasers  who  become 
such  during  that  time,  when  the  mortgagee 
takes  the  possession  of  the  property,  either 
with  the  consent  of  the  mortgagor  given  at 
the  time,  or  in  pursuance  of  a  stipulation  of 
the  mortgage  authorizing  it,  his  title  becomes 
complete,  and  the  property  is  no  longer,  sub- 
ject to  legal  process  Issued  against  the  mort- 
gagor, nor  liable  for  his  debts,  except  to  the 
extent  of  any  surplus  remaining  after  the 
satisfaction  of  the  mortgage  debt,  and  proper 
charges  resulting  from  its  enforcement  That 
the  mortgage  Involved  in  this  case  was  made 
In  good  faith,  to  secure  a  debt.justly  owing  to 
the  mortgagee,  is  not  questioned;  and  It  ap- 
X>ears  that  he  had  taken  possession  of  the 
mortgaged  property  before  the  constable  lev- 
ied the  attachment  thereon,  and  was  in  actual 
possession  when  the  levy  was  made;  so  that 
he  was  entitled  tx>  hold  the  property  as 
against  the  claim  of  the  attaching  creditor,  so 
far  as  his  right  could  be  afTected  by  the  ques- 
tion now  under  consideration. 

2.  The  mortgage  in  question,  as  has  before 
been  noticed,  contains  a  provision  to  the  ef- 
fect that  it  shall  be  a  lien  on  any  goods  that 
the  mortgagor  should  add  to  the  stock  to 
supply  the  place  of  those  sold  In  the  course 
of  his  business;  and  it  appears  that  some 
articles  so  added  constituted  part  of  the 
stock  when  the  mortgagee  took  possession 
of  the  same,  and  as  to  those  articles  it  Is 
contended  the  mortgage  created  no  lien,  and 
the  mortgagee's  possession  gave  him  no  right 
10  them;  and,  further,  that  because  they 
were  so  commingled  with  the  balance  of  the 
stock  as  to  be  indistinguishable  and  Insep- 
arable, his  possession  of  all  the  property  was 
Illegal,  and  it  was,  therefore,  liable  to  be 
taken  under  the  attachment  which  was  lev- 
ied on  It  Courts  have  differed  in  regard  to 
the  effect  of  mortgages  intended  to  create  a 
lien  on  goods  which  the  mortgagor  did  not 
own  at  the  time  of  its  execution,  but  which 
It  was  contemplated  he  would  thereafter  ac- 
quire. This  difference  has  arisen  chiefly 
from  the  nature  of  the  Jurisdiction  exercised 
by  the  courts.  Those  of  equitable  cogni- 
zance, applying  the  maxim  that  equity  re- 
gards that  as  done  which  ought  to  be  done, 
hold  that  under  such  a  mortgage  a  lien  at- 
taches to  the  property  as  soon  as  it  comes  to 
the  mortgagor's  ownership;  while  at  law  it 
has  been  held  that  it  creates  no  present  lien, 
nor  one  as  the  property  Is  acquired,  but  as 
between  the  parties  It  operates  only  as  con- 
tracts for  a  lien,  which  may  be  made  ef- 
fectual for  the  benefit  of  the  mortgagee  by 


possession  lawfully  obtained  of  the  property, 
not  only  as  against  the  mortgagor  himself, 
but  also  as  against  any  subsequent  legal 
process  Issued  against  him,  or  disposition  at- 
tempted to  be  made  by  him.  Whether,  or 
in  what  instance,  in  actions  under  a  civil 
code  like  ours,  by  which  the  two  systems  of 
remedial  Justice  are  blended  and  administer- 
ed in  the  same  courts  and  often  in  the  sams 
proceeding,  the  equitable  rule  should  be  ap- 
plied, is  a  question  upon  which  the  courts 
are  not  agreed,  and  one  whose  decision  la 
not  necessary  in  this  case. 

In  the  case  of  Chapman  v.  Weimer,  4  Ohio 
St  481,  the  court  followed  the  rule  at  law, 
holding  that  "a  chattel  mortgage  purport- 
ing to  create  a  lien  on  the  stock  in  a  gro- 
cery, and  also  on  such  as  should  be  subse- 
quently acquired  by  the  mortgagor,  creates 
no  lien  on  the  subsequently  acquired  prop- 
erty"; but  "when  such  mortgage  authorizes 
the  mortgagee  to  take  possession  of  the  prop- 
erty secured  and  attempted  to  be  secured 
It  is  a  continuing  executory  contract,  and 
when  the  mortgagor  acquires  such  propertr 
after  the  execution  of  the  mortgage,  and  ao 
tually  delivers  the  same  to  the  mortgagee^ 
the  latter  thereby  acquires  a  valid  lien  on 
such  subsequently  acquired  property."  The 
contention  of  the  plaintiff  in  error  on  thia 
point  Is  that  it  is  essential  to  the  acquisl- 
.tlon  of  a  valid  lien  on  the  after-acquired 
property  under  such  a  mortgage  that  the 
mortgagor  voluntarily  deliver  the  property 
to  the  mortgagee,  or  give  his  consent  to  the 
mortgagee's  possession  when  taken;  and  that 
the  lien  does  not  arise  if,  as  in  this  case,  the 
mortgagee  of  his  ovm  accord  take  the  pos- 
session. In  the  case  Just  referred  to  there 
was  an  actual  delivery  of  the  subseqaently 
acquired  property  by  the  mortgagor  to  the 
mortgagee,  and  the  court  in  the  decision  con- 
fines itself  strictly  to  the  case  made.  But 
the  principle  npon  which  that  decision  rests 
Is  that  the  mortgage  constitutes  a  valid  and 
binding  contract  between  the  parties,  and, 
being  80,  it  must  be  given  effect  according 
to  the  intention  of  the  parties  as  that  may 
be  ascertained  from  its  terms.  The  mortgage 
being  a  valid  contract  for  a  lien  founded  on 
a  valuable  and  sufficient  consideration,  a 
stipulation  therein,  authorizing  the  mort- 
gagee to  take  possession  of  the  property, 
cannot  be  regarded  as  a  mere  license,  rev- 
ocable at  the  pleasure  of  the  mortgagor, 
nor  as  an  offer  to  contract  merely,  which 
may  be  withdrawn  at  any  time  before  it  la 
accepted,  but  is  a  completed  contract  already 
obligatory  npon  the  parties  and  which  con- 
tinues to  be  BO  until  it  is  fuUy  executed;  so 
that  In  taking  possession  of  the  after-ac- 
quired property  in  pursuance  of  Its  provi- 
sions, the  mortgagee  exercises  a  right  be- 
longing to  him  under  the  mortgage,  which  is 
something  more  than  the  naked  permission 
or  consent  of  the  mortgagor  to  the  act  A^ct- 
Ing  under  this  contractual  authoniy  in  ob- 
taining the  possession  of  the  property,  ttM 
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consent  of  the  mortgagor  thereto  at  the  time 
can  neither  be  necessary  to  the  legality  of 
the  possession  nor  can  it  In  any  way  add  to 
the  rights  of  the  mortgagee.  Certainly,  aft- 
er possession  so  taken,  the  mortgagor  could 
not  successfully  assert  any  claim  to  the 
property,  for  his  contract  would  prevent 
him;  and  as  whatever  title  he  theretofore 
had  to  the  property  is  thereby  extinguished, 
nothing  remains  to  be  reached  by  hia  at- 
taching or  other  creditors,  unless  it  be  such 
Surplus  as  should  remain  after  satisfying 
the  mortgagee's  debt  This  appears  to  be 
the  established  law  elsewhere.  In  Congrere 
V.  Eretts,  10  Exch.  298,  a  farmer  gave  a 
mortgage  on  the  crops  then  on  Ids  farm 
and  such  crops  as  might  from  time  to  time 
be  found  thereon,  agreeing  the  mortgagee 
might  take  possession;  and  a  year  or  more 
afterwards  he  took  possession  of  the  crops 
then  growing  on  the  farm.  Shortly  after- 
wards a  creditor  of  the  mortgagor  levied  an 
execution  upon  the  crops,  and  sold  them.  In 
a  trial  at  law,  brought  by  the  mortgagee  for 
the  value  of  the  property,  it  was  held  he  was 
entitled  to  recover.  Parke,  B.,  in  giving 
judgment,  said:  "If  the  authority  given  by 
the  debtor  by  the  bill  of  sale  had  not  been 
executed,  it  would  have  been  of  no  avail 
against  the  execution.  It  gave  no  legal 
title  nor  equitable  title  to  any  specific  goods; 
but  when  executed— not  fully  and  entirely, 
but  only  to  the  extent  of  taking  possession 
of  the  growing  crops— it  is  the  same,  in  our 
Judgment,  as  if  tbe  debtor  himself  had  put 
the  platntiS  in  actual  possession  of  those 
crops."  That  decision  has  since  been  fol- 
lowed by  the  English  courts.  And  it  is 
maintained  by  a  long  line  of  American  cases 
that  it  is  immaterial  whether  the  mortgagee 
takes  possession  in  invitum  or  the  mortgagor 
voluntarily  puts  him  in  possession,  if  the 
possession  be  taken  under  an  authority  con- 
tained in  the  mortgage.  In  either  case  the 
mortgagee  obtains  possession  under  a  valid 
contract,  which  entitles  him  to  hold  the 
property  as  against  any  subsequent  process 
at  the  suit  of  the  mortgagor's  creditors. 
Among  the  many  cases  so  holdlnig  are  Chase 
T.  Denny,  130  Mass.  566,  where  it  is  said 
that,  "if  the  after-acquired  property  is  taken 
by  the  mortgagee  into  his  possession  before 
the  Intervention  of  any  rights  of  third  per- 
sons, he  holds  it  under  a  valid  lien  by  the 
operation  of  the  provisions  of  the  mortgage 
in  regard  to  it";  and  that  "the  executory 
agreement  of  the  owner,  in  such  case,  is  a 
continuing  agreement,  so  that  when  the 
creditor  does  take  possession  under  it  he 
acts  lawfully  under  the  agreement  of  one 
having  the  disposing  power,  and  this  makes 
the  Hen  good."  And  see  Moody  v.  Wright, 
13  Mete.  17;  Keating  v.  Hannenluimp,  100 
Mo.  161.  13  S.  W.  89;  Bartofi  v.  SlUlngton, 
128  Mo.  164.  30  S.  W.  614;  Tennis  v.  Mld- 
sklff,  55  ni.  App.  642;  O'Neil  v.  Patterson,  52 
111.  App.  26;  McCaffrey  v.  Woodln,  06  N. 
X.  439. 


3.  It  is  further  claimed  that  the  mortgage 
involved  in  this  case  did  not  authorize  the 
mortgagee  to  take  possession  of  the  property 
which  was  purchased  by  the  mortgagor  to 
supply  the  place  of  that  sold  by  him,  the 
authority  I>elng  to  take  possession  of  the 
"mortgaged  property,"  which.  It  is  contend- 
ed, does  not  include  that  so  purchased.  As 
has  been  noticed,  however,  the  mortgage  pur- 
ports to  create  a  lien  on  the  property  so 
purchased  by  the  mortgagor  as  well  as  on 
the  stock  owned  by  him  when  it  was  execut- 
ed, and  it  was  evidently  Intended  by  the 
parties  to  have  that  effect  It  is  but  a  rea- 
sonable Interpretation  of  the  Instrument, 
therefore,  looking  to  all  its  provisions,  that 
by  the  phrase  "mortgaged  property"  in  the 
subsequent  clause  the  parties  meant  all 
property  which  they  intended  and  agreed 
should  be  covered  by  the  mortgage.  That 
Interpretation  is  necessary  to  give  full  effect 
to  all  its  parts,  and  accomplish  the  manifest 
purpose  and  Intention  of  the  parties.  The 
seizure  clause  in  cliattel  mortgages  is  insert- 
ed for  the  benefit  and  protection  of  the  mort- 
gagee; and  when,  like  the  one  in  this  case, 
it  authorizes  him  to  take  the  property  when 
he  deems  it  necessary  for  his  better  security, 
he  may  take  it  whenever,  in  his  Judgment, 
it  is  best  for  htm  to  do  so;  and  the  rightful 
exercise  of  that  authority  does  not  depend 
upon  the  fact  that  he  has  reasonable  ground 
for  deeming  it  necessary  for  his  security.  As 
said  in  Werner  v.  Bergman,  28  Kan.  60,  64: 
"If  the  mortgagor  wishes  to  retain  posses- 
sion of  the  property  until  the  mortgagee 
shall  have  reasonable  grounds  to  deem  him- 
self insecure,  he  can  insert,  or  have  inserted, 
a  stipulation  to  that  effect  in  the  mortgage; 
or  if  he  wishes  to  go  still  further,  and  re- 
tain possession  of  the  property  until  the 
mortgagee  shall  become  in  fact  insecure,  he 
can  iutre  a  stipulation  put  in  the  mortgage 
to  that  effect  But  if  he  chooses  only  to 
have  inserted  in  the  mortgage  a  clause  that 
he  shall  have  the  right  to  the  possession  of 
the  property  until  the  mortgagee  deems  him- 
self insecure,  then  be  can  only  retain  the 
property  until  the  mortgagee  does  in  fact 
deem  himself  insecure;  and  he  has  no  right 
to  question  the  grounds  upon  which  the 
mortgagee  entertains  such  feelings  of  in- 
security." Finding  no  error  in  the  record, 
the  Judgment  is  afSrmed. 


(14S  Ind.  12) 


VOGHT  V.  STATH. 


(Supreme  Court  of  Indiana.     May  7,  1896.) 
EouiciDi— Assault  with  Intbnt  to  Kill— Sut- 

FICIEXCT  OF   ISPORMATION— EVIDENCB— PeLONI- 
008  INTBKT— PhbVIOUB  QoOD  ChAKAOTEH — SsLV- 

Dbfessb — CosBPiBACT— Ckiminal  Law  —  Chai^ 

LENOE  OF  JUHOX — OhAI,  InbTBCCTIONS— WaIVBB 

OF  Okiections. 

1.  An  information  charging  that  defendant 
unlawfully  and  felonlouBly  committed  a  violent 
injury  on  tlie  person  of  C,  by  shooting  and 
wowiding  him  with  a  pistol  loaded  with  gaa> 
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powder  and  a  leaden  baU,  which  defendant  had 
and  held  in  his  hands,  with  intent,  etc.,  to  kill, 
saffidentlT  charges  an  assault  with  intent  to 
kill. 

2.  An  allegation  that  defendant  shot  and 
wounded  C.  is  sufficient  to  charge  the  present 
ability  of  defendant  to  carry  his  intention  into 
effect. 

3.  On  trial  for  assault  with  intent  to  kill, 
the  evidence  showed  that  defendant,  on  start- 
ing for  a  dance  in  town,  had  talcen  his  revolver 
with  him,  expressing  his  intention  "to  have  a 
time"'  that  he  had  interfered  in  a  quarrel  l>e- 
tween  his  brother  and  C,  the  prosecuting  wit- 
aesa,  threatening  C.  and  at  the  same  time  put- 
ting his  hand  in  his  pistol  pocket;  that  C.  had 
charge  of  the  door  of  tlie  dance,  and,  defend- 
ant and  his  brother  coming  to  the  door  and  find- 
ing it  locked,  defendant's  brother  broke  in  the 
panel,  whereupon  G.  opened  the  door;  that  de- 
fendant used  a  vile  epithet  to  C,  for  locking  the 
door,  and  advanced  towards  him  with  his  hand 
raised,  when  C.  knocked  him  down  and  defend- 
ant shot  him.  Beld,  that  the  evidence  was 
Hufficient  to  warrant  the  jury  in  finding  feloni- 
ous intent  on  the  part  of  the  defendant. 

4.  Testimony  of  previous  good  character  of 
the  defendant,  baseid,  not  on  the  witnesses' 
knowledge  of  his  general  reputation,  but  on  his 
personal  relations  with  them,  is  not  sufficient 
to  overcome  direct  evidence  of  felonious  intent. 

5.  Where  the  court  had  instructed  the  jury 
(hat  a  reasonable  doubt  which  entitles  the  ac- 
cused to  an  acquittal  is  a  doubt  of  guilt  reason- 
nbly  arising  from  all  the  evidence  in  the  case, 
or  from  want  of  evidence,  it  was  not  error  to 
charge  farther  that  the  jury  should  not  go  be- 
yond the  evidence,  or  want  of  evidence,  to  hunt 
for  doubts. 

6.  It  was  not  error  to  instruct  the  jury  that 
if,  before  one  enters  a  combat,  he  provides  him- 
self with  a  deadly  weapon,  intending  to  use  it 
if  his  adversary  gets  the  best  of  him,  and  does 
so  use  it,  he  cannot  avail  himself  of  a  plea  of 
self-defense,  unless  be  gave  up  the  fight,  and, 
in  good  faith,  attempted  to  withdraw  from  the 
combat. 

7.  If  defendant  forced  himself  into  a  place 
where  he  had  no  right  to  be,  and  provoked  or 
commenced  a  quarrel,  he  could  not  avail  him- 
self of  a  plea  of  selt-defeuse,  unless,  in  good 
faith,  he  attempted  to  withdraw  from  the  com- 
bat 

8.  On  trial  for  assault  with  intent  to  kill, 
where  there  was  evidence  of  conspiracy  be- 
tween defendant  and  his  brothers,  it  was  not 
error  to  charge  that  threats  made  by  defend- 
ant's brothers  could  not  affect  defendant,  unless 
they  and  defendant  were  acting  in  concert  on 
a  preconceived  arrangement  to  assault  certain 
persons,  and,  if  they  were  acting  on  a  common 
purpose,  threats  made  by  any  of  them  were 
competent  for  the  jury  to  consider,  though  no 
specified  threat  was  made  against  the  prosecut- 
ing witness. 

9.  An  instruction  that  if  the  assault  was 
perpetrated  with  a  deadly  weapon,  used  in  such 
manner  as  to  be  reasonably  calculated  to  de- 
stroy life,  the  intent  might  be  inferred,  was 
proper,  it  being  for  the  jury  to  determine 
whether  such  an  assault  had  been  committed. 

10.  An  instruction  to  the  effect  that,  if  de- 
fendant believed  himself  in  great  bodily  dan- 
ger, he  might  do  what  he  thought  reasonably 
necessary  for  his  own  defense,  may  fairly  be 
construed  as  an  instruction  that  defendant 
might  lawfully  act  upon  his  own  belief  of  dan- 
ger to  himself,  and  ii>  a  sufficient  statement  of 
defendant's  rights. 

11.  In  a  criminal  action,  a  juror  was  object- 
ed to  by  defendant  as  incompetent  for  the  rea- 
son that  he  bad,  before  the  trial,  formed  an 
opinion  as  to  the  merits  of  the  case,  which  it 
would  take  some  evidence  to  remove.  The  ob- 
jection was  not  sustained,  and  the  juror  was 
excused  peremptorily.  Held  that,  as  the  de- 
fendant had  not  exhausted  his  peremptory  chal- 


lenges when  the  jnry  was  finally  made  up,  the 
refusal  to  sustain  his  objection  was  harmless. 

12.  Although,  upon  request,  all  instructioni 
to  the  jury  should  be  made  in  writing,  where 
the  defendant  has  agreed  in  open  court  that 
certain  papers  and  statutes  might  be  read  and 
certain  remarks  made  orally  to  the  jury,  as  part 
of  the  instructions,  he  cannot  complain  on  ap- 
peal that  a  portion  of  the  instructions  were  not 
in  writing,  in  the  absence  of  any  exception  tak- 
en at  the  time. 

Appeal  from  circuit  court,  Huntington 
county;   0.  W.  Watklns,  Judge. 

Jacob  Voght  was  convicted  of  assault  and 
battery  with  Intent  to  klU  one  Charles 
Chrlstman,  and  appealed.    Affirmed. 

The  following  instructions  were  given  by 
the  court,  and  assigned  as  error:  "No.  9.  I 
Instruct  you  that  If  any  person  roInntarUy 
enters  a  combat,  and  before  entering  snch 
combat  he  provides  himself  with  a  revolver, 
knife,  or  otber  deadly  weapon.  Intending,  If 
his  adversary  gets  the  best  of  him,  to  nse 
such  deadly  weapon  on  bis  adversary,  and 
he  does  use  It,  and  death  results,  It  Is  mur- 
der, and  If  he  attempts  to  nse  such  weapon 
he  is  guilty  of  the  attempt  to  kill;  In  other 
words,  If  the  conflict  Is  voluntarily  entered 
Into  by  both  parties,  and  one  believes,  for 
Instance,  tbat  It  Is  and  will  be  onl^  a  fist 
fight,  and  the  other  provides  himself  with  a 
weapon  to  use  in  case  he  is  getting  the  worst 
of  It,  and  he  does  so  use  it,  he  cannot  avail 
himself  of  the  right  of  self-defense,  unless 
be  has  given  up  the  fight,  and  in  good  faith 
has  attempted  to  withdraw  from  the  con- 
flict" "No.  11.  In  the  instructions  you  will 
observe  that.  In  order  for  a  man  to  avail 
himself  of  the  right  of  self-defense,  be  must 
be  himself  without  fault,  and  be  In  a  place 
where  he  has  a  right  to  be,  and  If  this  is 
the  case  a  person  may,  without  retreating, 
defend  himself  to  any  extent  reasonably  nec- 
essary, even  to  the  taking  of  life;  but  If  the 
defendant,  by  force  or  violence,  forced  him- 
self in  a  place  where  he  had  no  right  to  be, 
and  that,  when  so  In  the  ball,  commenced 
or  provoked  a  quarrel,  he  could  not  take  the 
life  of  Chrlstman,  unless  It  appear  that  he 
had,  In  good  faith,  attempted  to  withdraw 
from  the  contest,  or  had  retreated  as  far  as 
the  fierceness  of  the  attack  would  admit 
No.  12.  Some  statements  have  been  intro- 
duced as  coming  from  Emanuel  and  Ed. 
Voght  Threats  made,  if  any  were  made,  by 
these  persons,  could  not  affect  the  defend- 
ant, unless  they  and  the  defendant  were 
acting  In  concert,  on  a  preconceived  arrange- 
ment or  design  to  assault  divers  and  stmdry 
persons  In  BIppna  on  the  night  In  question; 
and.  If  they  were  so  acting  In  a  common  pur- 
pose to  assault  citizens  of  said  place,  any 
threats  any  of  them  made  while  engaged  In 
carrying  out  the  common  desigrn  are  compe- 
tent for  the  Jury  to  consider,  although  there 
was  no  specific  threat  against  Chrlstman." 

Spencer  &  Branyan,  for  appellant  Wm. 
A.  Ketcham,  Atty.  Gen.,  B  E.  Kelsey,  and 
Hart  &  Hart,  for  the  State. 
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HOWARD,  J.  The  affldaTlt  and  Informa- 
tion in  this  case  charged  "that  on  the  7th 
day  of  June,  A  D.  1895,  Jacob  Voght,  at  and 
In  said  county  and  state  aforesaid,  did  then 
and  there  unlawfully  and  feloniously  com- 
mit a  violent  Injury  upon  the  person  of 
Charles  Ohristman,  by  then  and  there,  un- 
lawfully, feloniously,  and  purposely,  and 
with  premeditated  malice,  shooting  and 
wounding  the  said  Charles  Christman  with 
a  pistol  then  and  there  loaded  with  gun- 
powder and  leaden  ball,  which  the  said 
Jacob  Voght  then  and  there  had  and  held  in 
his  hands,  with  the  intent,  then  and  there 
and  thereby,  him,  the  said  Charles  Christ- 
man,  unlawfully,  feloniously,  purposely,  and 
with  premeditated  malice,  to  kill  and  mur- 
der." 

Complaint  is  first  made  that  the  court  oyer- 
niled  appellant's  motion  to  quash  the  afilda- 
Tlt  and  information.  It  Is  said  that  the  in- 
formation is  not  good  as  a  charge  of  assault 
with  intent,  for  the  reason  that  it  does  not 
charge  present  ability.  It  is  enough  to  say, 
in  answer  to  this  contention,  that  the  infor- 
mation is  not  a  charge  of  assault  with  intent, 
but  of  assault  and  battery  with  intent.  The 
appellant  is  charged  with  "shooting  and 
woimding."  That  was  an  assault  and  bat- 
tery, and  not  a  simple  assault.  "  'Shooting  a 
person,' "  as  said  in  Jarrell  v.  State,  58  Ind. 
293,  "means  that  the  person  was  hit  by  the 
substance  with  which  the  gun  or  pistol  was 
loaded."  In  the  case  before  us,  not  only  was 
shooting  charged,  but  also  wounding;  and 
the  shooting  and  wounding  are  alleged  to 
have  been  done  "unlawfully,  feloniously,  and 
purposely,  and  with  premeditated  malice." 
We  are  inclined  to  think  the  battery  was 
fully  charged,  although  not  in  the  precise 
words  of  the  statute.  It  was  substantially 
correct  Rev.  St.  1804,  {  1806  (Rev.  St  1881, 
§  1737);  Sloan  v.  State,  42  Ind.  570;  State  v. 
Prather,  54  Ind.  63;  Hays  v.  State,  77  Ind. 
450;  Knight  v.  State,  84  Ind.  73;  Chandler 
V.  State,  141  Ind.  106,  39  N.  E.  444.  The  al- 
legation was  quite  sufficient  to  charge  pres- 
ent ability  on  the  part  of  the  appellant  to 
carry  his  felonious  intent  into  effect,  namely, 
that  he  shot  and  wounded  Christman  with 
the  intent  to  kill  him.  Knnkle  v.  State,  32 
Ind.  220.  In  Llttell  v.  State,  133  Ind.  677, 
33  N.  E.  417,  relied  upon  by  appellant,  there 
Is  nothing  In  conflict  with  our  conclusion  in 
holding  the  affidavit  and  information  in  the 
case  at  bar  sufficient  In  that  case  the  In- 
dictment was  held  by  the  court  to  be  insuffi- 
cient by  reason  of  Its  extreme  obscurity  and 
awkwardness  of  construction.  Here  there  is 
no  uncertainty  in  the  affidavit  and  informa- 
tion. 

The  only  other  alleged  error  discussed  by 
counsel  is  the  overruling  of  appellant's  mo- 
tion for  a  new  trlaL  There  Is  but  little  con- 
flict in  the  evidence,  and,  taking  that  which 
sustains  the  verdict,  it  appears:  That  on  the 
evening  of  June  7,  1895,  the  "band  boys"  at 
the  village  of  Bippus,  in  Huntington  county, 


gave  a  social  dance.  Among  those  who  at- 
tended were  the  appellant  and  his  two  broth- 
ers. The  appellant  carried  a  revolver,  and  all 
three  carried  slung  shots,  and  all  were  en- 
gaged in  various  quarrels  during  the  even- 
ing. The  prosecuting  witness,  Christman, 
kept  a  saloon  near  the  dance  hall;  and  appel- 
lant and  his  brothers,  with  several  others, 
were,  at  different  times,  drinking  in  the  sa- 
loon. Christman,  having  heard  that  one  of 
the  brothers,  Emanuel,  was  under  age,  on  one 
of  the  occasions,  refused  him  beer.  Emanuel 
at  this  became  angry,  and  started  behind  the 
bar  to  get  the  beer  himself,  when  Christman 
picked  up  his  billet  (a  hickory  club  about  12 
inches  long),  and  ordered  him  back.  At  this 
the  appellant  came  forward,  saying  that  who- 
ever struck  his  brother  "would  take  what  he 
got,"  at  the  same  time  putting  his  hand  to 
bis  hip.  Emanuel  had  struck  the  bar  with 
bis  slung  shot  or  billet  during  the  quarrel; 
and,  when  appellant  reached  his  hand  to  his 
hip,  Christman  thought  he  was  also  reaching 
for  his  billet,  or  other  weapon.  On  the  dos- 
ing of  the  saloon,  a  few  minutes  before  11 
o'clock,  appellant  and  his  brother  went  out 
on  the  street;  and  Christman  went  to  the 
dance,  to  act  as  doorkeeper.  Emanuel  Voght 
bad  a  quarrel  earlier  in  the  evening  in  the 
dance  hall.  Appellant  claimed  that  on  this 
occasion,  and  in  the  quarrels  in  the  saloon, 
as  well  as  in  the  several  street  brawls,  he 
acted  the  part  of  peacemaker,  and  tried  to 
make  his  brothers  behave  themselves.  Christ- 
man  saw  the  fighting  in  the  street  as  he  came 
from  his  saloon  to  the  dance  hall.  When  he 
took  charge  of  the  door,  he  locked  it,  opening 
It  to  those  who  asked  to  go  in  or  out  A 
short  time  after  Christman  took  charge  of  the 
door,  appellant  and  his  brother  Emanuel,  be- 
ing chased  by  the  street  crowd,  ran  up 
the  stairway  to  the  hall.  One  of  them 
(Emanuel,  it  would  seem),  finding  the  door 
closed,  threw  himself  against  it,  and  burst  in 
the  upper  paneL  Immediately  Christman 
opened  the  door,  and  appellant  walked  in,  in 
great  anger,  and  turned  towards  Christman, 
with  raised  hand,  and,  using  a  vile  epithet, 
asked  blm  if  he  had  locked  the  door.  Christ- 
man  replied  that  he  had,  and  pushed  appel- 
lant off,  and  followed  blm  up  with  a  stroke  of 
his  fist  Appellant  then  put  his  hand  to  his 
hip,  as  in  the  saloon;  and  Christman,  no- 
ticing this,  took  his  billet  from  his  breast, 
where  he  carried  It  and  was  about  to  use  It 
on  appellant,  when  appellant  who  had  part- 
ly fallen  from  Chrlstman's  second  stroke,  shot 
Christman  through  the  breast. 

Counsel  for  appellant  contend  that  the  evi- 
dence does  not  show  a  felonious  Intent.  We 
are  inclined  to  think  that  it  does.  Many 
facts  detailed  in  the  voluminous  record  tend 
to  show  that  appellant  and  his  brothers  were 
bent  on  mischief  during  the  whole  evening,— 
In  the  saloon,  in  the  street,  and  in  the  dancing 
halL  Appellant,  who  lived  nine  miles  dis- 
tant, gave  as  a  reason  for  taking  his  re- 
volver along  that  he  Intended  to  have  "a 
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time."  HlB  threat  In  the  saloon,  and  bis  as- 
sault apon  Chrlstman  at  the  hall  door,  in- 
dicated, not  only  anger,  but  also  malice;  and 
his  admissions  to  the  sheriff  after  his  arrest 
have  the  same  Indication.  Counsel  think  that 
the  evidence  given  of  his  previous  good  char- 
acter should  negative  any  intent  to  do  vio- 
lence to  the  prosecuting  vtrltness.  We  con- 
fess that  this  evidence  is  not  such  as  to  Im- 
press us  very  forcibly.  His  character  wit- 
nesses were  chiefly  persons  in  whose  employ- 
ment appellant  had  been  some  years  previous, 
and  their  knowledge  was  not  of  bis  general 
reputatlMi,  bat,  rather,  ot  their  own  personal 
relations  with  him.  But,  however  strong  this 
evidence  might  have  been,  it  could  not  affect 
the  positive  testimony  of  appellant's  miscon- 
duct on  this  occasion.  Evidence  of  good  repu- 
tation is  all-powerful  in  case  of  uncertainty 
as  to  the  force  of  evidence  in  relation  to  the 
crime  charged,  or  where  the  evidence  adduced 
to  prove  the  charge  Is  altogether  clrcumstan- 
tiaL  In  this  case  the  facts  and  incidents  in 
relation  to  the  appellant's  conduct  were  dear- 
ly established.  The  Jury  were  of  opinion  that 
his  acts  showed  an  attempt  to  kill  Chrlstman 
when  he  shot  him,  and  his  previous  good 
character  could  not  avail  to  change  those  acts, 
however  much  it  might  avail  in  mitigating 
his  punishment.  Rollins  v.  State,  62  Ind.  46; 
Ca vender  v.  State,  126  Ind.  47,  25  N.  E.  875. 
In  Kunkle  v.  State,  already  cited,  it  was 
said  that  "if  the  assault  and  battery  is  per- 
petrated with  a  deadly  weapon,  used  in  such 
a  manner  as  to  be  reasonably  calculated  to 
destroy  life,  the  intent  to  kill  may  be  infer- 
red, as  a  fact,  from  the  act  itself,  upon  the 
principle  that  every  man  is  presumed  to  in- 
tend the  natural,  necessary,  and  even  prob- 
able consequences  of  an  act  which  he  Inten- 
tionally performs."  And  in  Smith  v.  State, 
142  Ind.  288,  41  N.  E.  595,  it  was  held  that,  in 
the  absence  of  exceptional  circumstances,  a 
person  is  not  justified  in  repelling  a  blow 
with  the  fist  by  drawing  a  deadly  weapon  on 
bis  assailant 

Counsel  complain  because  the  sixth  In- 
struction given  the  jury  contains  the  clause, 
"Xou  should  not  go  beyond  the  evidence,  or  a 
want  of  evidence,  to  hunt  for  doubts."  We 
ore  of  opinion  that  these  words  could  not  be 
understood  by  the  jury  in  the  sense  suggest- 
ed by  counsel.  The  court  evidently  Intended 
to  inform  the  jury  that  a  reasonable  doiibt 
might  arise  either  from  the  evidence  given, 
or  from  a  lack  of  evidence,  but,  as  said  fur- 
ther on  In  the  Instruction,  that  the  jury 
"should  not  entertain  such  doubts  as  are 
merely  chimerical,  whimsical,  or  based  on 
groundless  conjecture."  In  the  instruction 
immediately  preceding,  the  Jury  were  told 
that  "the  reasonable  doubt  which  exists,  and 
entitles  the  accused  to  an  acquittal,  is  a 
doubt  of  guilt,  reasonably  arising  from  all 
the  evidence  In  the  case,  or  from  a  want  of 
evidence."  This  was  in  harmony  with  Dens- 
more  V.  State,  67  Ind.  306,  cited  by  appellant 

Appellant  next  complains  of  instructions 


0  and  11,  on  the  law  of  self-defense,  and  in- 
struction 12,  on  the  law  of  conspiracy. 
These  are  all  general  Instructions,  and,  as 
such,  are  not  as  we  think,  objectionable. 
There  was  evidence,  both  as  to  self-defense 
and  as  to  conspiracy,  to  which  the  instmc- 
tions  were,  in  some  degree,  applicable;  and, 
if  more  particular  Instructions  should  have 
been  given  on  those  subjects,  counsel  shonld 
have  offered  them. 

Instruction  No.  2,  asked  by  the  state,  was 
proper,  as  charging  the  jury  as  to  what  acts 
would  be  sufficient  from  which  an  Intent  to 
kill  might  be  inferred.  The  information  it- 
self charged  an  assault  and  battery,  namely, 
shooting  and  wounding,  with  an  Intent  to 
kill;  and  the  instruction  charged  that  if  an 
assault  and  battery  was  perpetrated  with  a 
deadly  weapon,  used  in  such  a  manner  as  to 
be  reasonably  calculated  to  destroy  life,  the 
intent  to  kill  might  be  inferred.  This  is 
strictly  the  law.  Kunkle  t.  State,  supra; 
Newport  v.  State,  140  Ind.  299,  39  N.  E.  926. 
It  was  for  the  jury  to  determine  whether 
such  an  assault  and  battery  had  been  com- 
mitted. 

Neither  do  we  see  how  the  appellant  could 
suffer  harm  from  the  fourth  Instruction  ask- 
ed by  the  state.  The  jury  could  judge  only 
from  the  evidence  adduced,  or  from  a  failure 
of  evidence;  and  If  they  were  of  opinion, 
from  all  the  evidence  In  the  case,  that  appel- 
lant was  not  in  danger  of  bodily  harm  at  the 
time  he  shot  Chrlstman,  and  that  be  had 
no  reason  to  believe  himself  in  such  danger, 
and  did  not  in  fact  believe  himself  in  such 
danger,  then  the  law  would  imply  that  hia 
act  was  done  with  an  evil  purpose.  The  in- 
struction does  not  say  that  the  appellant 
might  not  act  upon  appearances  as  they  pre- 
sented themselves  to  his  mind  at  the  time. 
On  the  contrary,  the  jury  are  plainly  given 
to  understand  that  the  appellant  might  law- 
fully act  upon  his  own  belief  of  danger  to 
himself  at  the  time  of  the  shooting.  The 
charge  was,  substantially,  that  if  the  appel- 
lant believed  himself  in  great  bodily  danger, 
he  might  do  what  he  thought  reasonably  nec- 
essary for  his  own  defense. 

Fault  Is  found  with  other  instructions  giv- 
en, but  we  thint:  that  none  of  the  instruc- 
tions given  were  seriously  objectionable. 

The  juror  ESzra  F.  Williams  was  objected 
to  as  incompetent  for  the  reason  that  he  had, 
before  the  trial,  formed  an  opinion  as  to  the 
merits  of  the  case,  and  which  it  would  take 
some  evidence  to  remove.  Whether  the  ob- 
jection should  have  been  sustained,  we  need 
not  determine;  but  as  the  juror  was  excused 
peremptorily,  and  as  the  appellant  had  not 
exhausted  his  peremptory  challenges  when 
the  jury  was  made  up,  we  are  of  opinion 
that  he  did  not  suffer  any  harm  from  the 
ruling  of  the  court  Rev.  St  1894,  {  1823. 
cL  10  (Bev.  St  1881,  f  1756,  cl.  10);  Siberry 
V.  State  (at  this  term)  43  N.  E.  — . 

Error  is  charged  in  the  giving  of  a  part  of 
the  instructions  orally,  when  a  request  had 
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been  made  that  all  the  InatrnctionB  Bbonld 
be  In  writing.  This  would  have  been  cause 
for  reversaL  Littell  y.  State,  snpra;  Sellere 
T.  Olty  of  Greencastle,  134  Ind.  645,  84  N.  E. 
634.  But  we  are  of  opinion  that  In  this 
case  the  agreement  of  the  appellant,  made  In 
open  court,  that  certain  papers  and  certain 
sections  of  the  statutes  might  be  read,  and 
certain  other  remarks  might  be  made  orally 
to  the  Jury,  as  a  part  of  the  instructions, 
cured  the  error  here  complained  of.  While, 
In  case  proper  request  is  made,  all  the  In- 
structions should  be  made  in  writing,  for  the 
very  good  reason  that  all  may  go  with  equal 
authority  to  the  Jury,  yet  we  do  not  think 
this  Is  such  a  right  as  might  not  be  expressly 
waived  by  a  defendant  in  open  court  Nei- 
ther was  any  exception  taken  at  the  time  to 
the  action  of  the  court  in  giving  a  part  of  the 
instmctions  orally.  Bruce  y.  State,  87  Ind. 
450;  Colee  v.  State,  75  Ind.  511.  In  Brown 
V.  State,  105  Ind.  385,  5  N.  K  900,  the  foUow- 
Ing  comments,  as  made  by  Judge  Mitchell, 
are  quite  applicable  to  the  case  at  bar,  with 
the  sole  exception  that  here  the  defendant  is 
not  charged  with  murder,  but  with  an  at- 
tempt to  commit  murder:  "A  careful  con- 
sideration of  the  evidence  leaves  no  room  for 
doubt  In  our  minds  that,  notwithstanding 
the  court  may  have,  in  some  degree,  erred 
in  the  statement  of  merely  abstract  propo- 
sitions of  law,  the  Jury  were,  taking  the  in- 
structions as  a  whole,  correctly  charged  in 
respect  to  the  law  applicable  to  the  facts  in 
the  case.  The  conclusion  was  inevitable, 
upon  any  Justifiable  theory  of  the  evidence, 
that  the  Jury  must  have  found  the  defendant 
guilty  of  murder  in  one  or  the  other  degree. 
The  statute  wisely  provides,  in  respect  to  ap- 
peals in  criminal  cases,  that  'In  the  consid- 
eration of  the  questions  which  are  present, 
upon  an  appeal,  the  supreme  court  shall  not 
regard  technical  errors  or  defects,  or  ex- 
ceptions to  any  decision  or  action  of  the 
court  below  which  did  not.  In  the  opinion  of 
the  supreme  court,  prejudice  the  substantial 
rights  of  the  defendant'  Rev.  St  1894,  S 
1964  (Rev.  St  18S1,  S  1801).  Considering  all 
the  Instmctions  given.  It  appears  that  the 
Jui7  were,  in  respect  to  all  that  was  material 
to  enable  them  to  arrive  at  a  correct  result, 
properly  instructed.  However  much  we 
may  regret  the  giving  of  instructions  which 
are  subject  to  criticism,  we  cannot  in  view 
of  the  statute,  reverse  the  Judgment  for  the 
errors  which  may  have  intervened  on  ac- 
count of  inaccuracies  or  merely  abstract  mis- 
statements of  law  found  In  some  of  the  in- 
structions. Bpps  V.  State,  102  Ind.  539,  1 
N.  B.  401."  In  the  case  at  bar  the  forego- 
ing observations  may  also  be  extended  to 
actions  and  rulings  of  the  court  complained 
of  other  than  instructions  given.  The  con- 
clusion, howeyer,  was  inevitable,  upon  any 
Justifiable  theory  of  the  evidence.  The  Juiy 
must  have  found  the  defendant  guilty,  and 
the  punishment  (four  years'  imprisonment) 
was    most    merciful;    indicating,     without 


doubt,  that  the  Jury  took  account  of  aU  con- 
siderations urged  in  excuse  of  appellant's 
ftet    Judgment  affirmed. 


(145  Ind.  M) 
BTiBTOHER  v.  MONROB  et  aL 
(Supreme  Oart  of  Indiana.     May  14,  1896.) 
Do WBR— Effect  of  Uivoboe. 

1.  A  wife  who  had  been  divorced  for  the 
fault  of  the  husband  la,  on  the  death  of  the 
husband,  neither  the  "widow"  (Rev.  St.  1894, 
i  2640;  Rev.  St  1881,  S  2483)  nor  "the  sur- 
viving wife"  (Rev.  8t  1894,  §  2652;  Rev.  St. 
1881,  I  2491)  of  the  husband,  who  died  without 
remarrying,  and  therefore  is  not  entitled  to  a 
one-third  interest  in  his  estate. 

2.  Rev.  St  1894,  {  1055  (Rev.  St  1881,  { 
1043),  providing  that  a  divorce  granted  for 
misconduct  of  the  husliand  sliall  entitle  the  wife 
to  the  same  rights,  "as  far  as  her  real  estate" 
is  concerned,  that  she  would  have  been  enti- 
tled to  by  his  death,  refers  only  to  the  sepa- 
rate estate  of  the  wife,  and  not  to  her  hus- 
band's real  estate. 

Appeal  from  superior  court,  Marion  county; 
Vinson  Garter,  Special  Judge. 

Action  by  Sarah  F.  Fletcher  against  Louis- 
ana  S.  Monroe  and  others.  From  a  Judgment 
for  defendants,  plaintiff  api)eals.    Affirmed. 

W.  F.  Bemhamer  and  Blackledge  &  Thorn- 
ton, for  appellant  Van  Vorhis  &  Spencer 
and  James  B.  FianUln,  for  appellees. 

McCABB,  J.  Appellant  brought  suit  for 
partition  against  the  appellees,  alleging  that 
she  was  owner  of  one-third  of  the  real  estate 
in  her  complaint  described.  The  Issues  form- 
ed were  tried  by  the  court  without  a  Jury, 
resulting  in  a  special  finding  of  the  facts,  on 
which  the  court  stated  certain  conclusions  of 
law,  leading  to  Judgment  for  the  defend- 
ants. The  conclusions  of  law  are  assigned 
for  error.  The  substance  of  the  facts  found 
are  that  the  appellant  and  Timothy  R.  Fletch- 
er were  husband  and  wife.  During  that  mar- 
riage relation,  he  conveyed  the  real  estate 
described  in  the  complaint  without  appel- 
lant (his  then  wife)  Joining  in  the  deed  of 
conveyance,  he  being  the  owner  in  fee  sim- 
ple of  the  property.  Appellant  thereafter  ob- 
tained a  divorce  from  him,  for  his  fault,  and 
afterwards  he  died.  The  conveyance  was 
executed  in  1850,  and  the  divorce  obtained 
February  6,  1874.  The  conclusions  of  law 
were  to  the  effect  that  the  plaintiff  had  no 
Interest  in  the  real  estate.  Her  counsel  con- 
tends that  such  conclusions  of  law  are  In 
conflict  with  the  following  statutory  provi- 
sions, namely:  "If  a  husband  die  testate  or 
Intestate,  leaving  a  widow,  one-third  of  his 
real  estate  shall  descend  to  her  in  fee  sim- 
ple," etc.  Rev.  St  1894,  {  2640  (Rev.  St  1881, 
I  2483).  "A  survlylng  wife  Is  entitled  to 
•  •  •  one-third  of  all  the  real  estate  of 
which  her  husband  may  have  been  seized  in 
fee  simple  at  any  time  during  the  marriage, 
and  in  the  conveyance  of  wUch  she  may  not 
have  Joined,  in  due  form  of  law,"  etc.  Rev. 
8t  1894,  {  2652  (Rev.  St  1881,  {  2491).    "No 
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act  or  conveyance,  performed  or  execnted  by 
the  husband  without  the  assent  ot  the  wife, 
evidenced  by  her  acknowledgment  thereof  In 
manner  required  by  law;  nor  any  sale,  dis- 
IXMltlon,  transfer  or  Incumbrance  of  the  hus- 
band's property,"  etc.,  "•  •  •  shall  preju- 
dice or  extinguish  the  right  of  the  wife  to  her 
third  of  hla  lands,'  etc.,  "•  •  •  or  preclude 
her  from  the  recovery  thereof.  If  otherwise' 
entitled  thereto."  Rev.  St.  1804,  g  2660  (Rev. 
St  1881,  i  2409).  The  first  of  the  above  sec- 
tions confers  the  right  only  upon  the  surviv- 
ing widow;  the  second,  on  the  surviving 
wife,  which  means  the  same  thing.  They 
both  mean  to  confer  the  right  upon  the  sur- 
viving widow.  The  last  section  only  has  ref- 
erence to  the  right  conferred  by  the  other 
two  sections.  A  divorce  granted  to  one  party 
fully  dissolves  the  marriage  relation  as  to 
both.  Rev.  St  1894,  {  1060  (Rev.  St  1881,  { 
1048).  The  appellant  therefore,  was  not  the 
surviving  widow  of  Timothy  R,  Fletcher,  and 
had  DO  rights  as  such,  regardless  of  the  ques- 
tion tm  to  whose  fault  it  was  that  brought 
about  a  dissolution  of  the  marriage  relation 
between  them.  Timothy  R.  Fletcher  had  a 
right  to  remarry,  and  might  have  done  so, 
and  left  surviving  him  a  real  widow.  He 
could  not  leave  two  lawful  widows.  The 
woman  he  married  after  the  divorce  from  the 
plaintiff,  if  the  marriage  continued  until  his 
death,  would  certainly  be  his  widow,  which 
necessarily  would  exclude  the  appellant  as 
to  lands  of  which  he  died  seised.  She  is  now 
no  more  his  widow  thab  If  he  had  married  a 
second  wife,  and  died  during  the  continu- 
ance of  that  relation.  A  Judgment  of  divorce 
settles  all  questions  of  the  right  of  the  divor- 
ced wife  to  a  provision  by  way  of  alimony. 
Nicholson  V.  Nicholson,  ll3  Ind.  131,  IS  N.  B. 
223.  And  such  a  decree  Is  In  lieu  and  bar  of 
her  interest  in  the  real  estate  of  her  husband. 
Musselman  v.  Mnsselman,  44  Ind.  106;  Rice 
y.  Rice,  6  Ind.  100;  Green  v.  Green,  7  Ind. 
113;  Rourke  v.  Rourke,  8  Ind.  427;  Stafford 
V.  Stafford,  9  Ind.  162;  Hart  v.  Hart  11  Ind. 
884;  Chandler  v.  Chandler,  13  Ind.  492;  Cox 
V.  Cox,  25  Ind.  303;  Ooon  v.  Coon,  26  Ind. 
189;  Conner  v.  Conner,  29  Ind.  48;  Hyatt  v. 
Hyatt  33  Ind.  309.  And  such  a  decree  set- 
tles all  questions  concerning  property  rights 
growing  out  of  the  marital  relation,  though 
the-  separate  property  of  the  wife  Is  not  af- 
fected by  the  decree.  Rose  v.  Rose,  93  Ind. 
179;  Behrley  v.  Behrley,  Id.  255;  Hills  v. 
Hills,  94  Ind.  436;  Tost  v.  Yost  141  Ind.  584, 
41  N.  B.  11. 

It  Is  contended,  however,  that  another  sec- 
tion of  the  statute  has  some  Influence  on  the 
question  here.  It  provides  that  "a  divorce 
granted  for  misconduct  of  the  husband,  shall 
entitle  the  wife  to  the  same  rights  as  far  as 
her  real  estate  Is  concerned  that  she  would 
have  been  entitled  to  by  his  death."  Rev. 
8t  1894,  g  1035  (Rev,  St  1881,  f  1043).  That 
section  has  been  held— correctly,  we  think— to 
mean  the  separate  real  estate  of  the  wife,  and 
baa  no  reference  to  her  bnaband's  real  estate. 


Lash  r.  Lash,  58  Ind.  526.  Therefore  the  su- 
perior court  did  not  err  in  Its  conclusions  ot 
law.    Judgment  affirmed. 


(Xe  Ind.  CIS) 
JOHNSON  et  aL  v.  WILLIAMS.' 
(Supreme  Court  of  Indiana.     May  13,   1896.) 

VSKOOB  AMD  FUKCHASER— DBFBCTIVS   TiTLS— 

Rbcol'pment. 
The  owner  of  land  deeded  one-flfth  of  It 
to  "B.  and  her  children,"  of  whom  she  had 
two,  one-fifth  to  W.,  and  one-fifth  to  each  ot 
two  other  persons.  W.  negotiated  a  sale  of  the 
whole  tract  for  a  gross  sum.  The  vendee  and 
one  J.  executed  to  each  of  the  vendors  notes 
for  part  of  the  purchase  money,  and  B.  and 
each  of  the  other  vendors  executed  a  deed  ot 
general  warranty  of  one-fifth  of  the  land  to 
the  vendee,  which  took  possession,  and  five 
years  afterwards  deeded  all  the  land  to  J.,  who 
mortgaged  all  of  it  bnt  the  part  deeded  by  B. 
There  was  no  representation  by  W.  as  to  B.'s 
title,  and  no  frand  was  intended  by  him,  he  be- 
ing ignorant  of  the  interest  of  B.'s  children. 
Held,  that  in  an  action  by  W.  on  bis  notes,  six 
years  after  the  sale,  while  such  vendee  was  still 
In  possession  of  the  land,  it  and  J.  coold  not  re- 
coup damages  because  of  the  defect  in  B.'s 
title,  have  the  notes  canceled,  or  recover  any 
portion  of  the  pnrchase  money  paid  by  them. 

Appeal  from  circuit  court,  Orant  county; 
J.  L.  Custer,  Judge. 

Action  by  John  W.  Williams  against  James 
Johnson  and  the  Upland  Land  Company  on 
promissory  notes.  F^m  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Harvey  &  De  Wolf,  for  appdlants.  BatlifT 
&  CUne,  for  appellee. 

HACKNBY,  C.  J.  There  are  three  ajssign- 
ments  of  error  upon  the  record  in  this  case: 
(1)  Exceptions  to  the  conclusions  of  law  stat- 
ed upon  a  special  finding  of  facta;  (2)  over- 
ruling a  motion  for  Judgment  In  favor  of  the 
appellants  on  the  facts  so  found;  and  (3) 
overruling  a  motion  for  a  new  trial.  The  sec- 
ond and  third  assignments  do  not  property 
present  any  question  for  decision,  since  no 
motion  waa  made  in  the  trial  court  for  Judg- 
ment In  favor  of  the  appellants,  and  the 
causes  assigned  for  a  new  trial  depend  upon 
the  evidence,  which  has  not  been  made  a 
part  of  the  record. 

The  facts  specially  fotmd  were,  substantial- 
ly, that  in  March,  1888,  James  L.  WUliams 
owned  a  tract  of  something  over  140  acres 
of  land  adjacent  to  the  town  of  Upland,  In 
Grant  county.  This  be  divided  Into  five 
tracta,  four  of  which  he  conveyed  to  his  chil- 
dren. One  of  the  tracts  (25  acres)  be  convey- 
ed to  his  daughter  "Amy  A.  Bedwell  and  her 
children,"  she  then  having  two  children.  One 
of  said  tracta  (40  acres)  he  conveyed  to  John 
W.  WlUlama.  Thereafter,  in  1892  or  1893, 
the  Upland  Land  Company  desired  to  pui^ 
chase  the  several  tracts  so  conveyed  and  re- 
tained by  James  !>.  Williams;  and  to  that 
end  its  agent  entered  into  negotiations  with 
said  John  W.  Williams,  for  himself  and  on 
behalf  of  his  father  and  the  other  owners  »t 
said  lands.     It  was  finally  agreed  that  the 
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seTeral  owners  would  convey  said  lands  to 
said  company  for  $19,000,  part  In  cash  and 
part  on  time.  At  that  time  there  had  been 
no  representations  as  to  the  title  of  the  lands 
so  conveyed  to  Amy  A.  Bedwell  and  her  chil- 
dren, and  the  company  made  no  search  of 
the  records,  and  no  Inquiry  as  to  whether 
Mrs.  Bedwell  was  the  exclusive  owner  of 
said  25-acre  tract;  but,  at  the  execution  of 
the  several  deeds  to  the  company,  the  deed 
BO  made  to  Mrs.  Bedwell  and  her  children 
was  submitted  to  the  company,  and  Inspected 
by  Its  agents,  and  said  John  W.  WlUlams  In- 
tended no  fraud  upon  said  company,  In  his 
connection  with  the  transaction.  Notwith- 
standing said  deed  Included  her  children  as 
grantees,  she  executed  a  deed  of  general  war- 
ranty for  said  25-acre  tract,  her  husband  join- 
ing In  the  deed,  and  the  respective  owners  of 
the  four  remaining  tracts  executed  deeds  of 
general  warranty  to  said  company.  The 
consideration  for  said  several  conveyances, 
so  aggregating  $19,000,  was  paid  and  secur- 
ed—First, by  the  payment  of  a  school-fund 
mortgage  on  the  whole  tract;  second,  by  pay- 
ing to  each  of  the  grantors  a  sum  of  money, 
including  $500  to  Mrs.  Bedwell,  and  $3,400 
to  John  W.  Williams;  and,  third,  by  the  ex- 
ecution to  said  several  grantors  of  the  notes 
of  said  company,  with  api)ellant  Johnson  as 
surety,  and  including  one  to  Mrs.  Bedwell  for 
$1,000,  and  another  for  $2,000,  and  to  John 
W.  Williams  one  for  $1,500,  one  for  $1,860, 
and  another  for  $1,860.  In  like  manner,  sev- 
eral notes  were  executed  to  the  other  grant- 
ors, respectively.  The  grantors  Id  the  said 
several  conveyances  to  the  company  had  no 
interest  whatever  In  any  of  the  several  tracts 
conveyed,  excepting  that  which  each  so  held 
in  severalty  as  aforesaid.  Said  several  deeds 
were  executed  In  April,  1893,  at  which  time 
said  company  went  into,  and  has  ever  since 
continued  In,  possession  of  said  lands.  In 
July,  1893,  said  company  conveyed  all  of  said 
lands,  with  other  lands,  to  said  Johnson,  who 
on  the  2d  of  October,  1893,  executed  a  mort- 
gage thereon,  excepting  said  25-acre  tract,  to 
the  Aetna  Life  Insurance  (Company.  This  ac- 
tion was  begun  in  May,  1894,  by  the  appellee, 
John  W.  Williams,  upon  the  three  notes  so 
executed  to  him;  and  the  appellants,  having 
sought  by  cross  complaint  to  set  aside  said 
several  conveyances  and  rescind  said  pur- 
chase so  made,  brought  Into  court,  while  the 
trial  was  in  progrress,  deeds  of  reconveyance 
to  said  several  grantors  of  said  several  tracts, 
which  were  tendered  by  the  appellants.  That 
said  deed  to  Mrs.  Bedwell  included  her  chil- 
dren as  grantees  was  not  known  by  said 
John  W.  Williams,  nor  by  the  agent  of  said 
company  who  so  negotiated  said  purchase, 
until  after  the  execution  of  said  several  deeds 
to  said  company.  In  June,  1894,  John  W. 
Williams,  as  guardian  for  said  two  children 
of  Mrs.  Bedwell,  by  proceedings  found  in  de- 
tail, sold  the  undivided  two-thirds  of  said 
25-acre  tract  to  said  Amy  A.  Bedwell,  and 
con>veyed  the  same  to  her  by  suitable  deed. 


The  amount  due  upon  said  three  notes  sued 
upon  was  found  to  be  $5,013.93.  Upon  these 
facts  the  court  stated,  as  conclusions  of  law, 
that  said  notes  were  valid;  that  the  appel- 
lants, and  neither  of  them,  should  recoup  any 
sum  In  damages  against  said  John  W.  Wil- 
liams, and  should  not  obtain  a  cancellation  of 
said  notes;  and  that  neither  of  the  appel- 
lants should  recover  In  this  action  any  of  the 
purchase  money  by  them  paid. 

It  will  be  observed  that  whatever  the  ap- 
pellants have  suffered  has  been  from  the  con- 
veyance by  Mrs.  Bedwell  of  an  interest  in 
the  25-acre  tract  not  owned  by  her.  Just 
why  John  W.  Williams,  who  made  no  false 
representations,  who  intended  no  fraud,  and 
who  was  ignorant  of  the  ownership  by  the 
children,  could  be  held  in  damages,  has  not 
been  made  clear  to  us.  Just  how  the  appel- 
lants could  rescind,  as  to  their  several  gran- 
tors, because  of  the  partial  failure  of  title  as 
to  but  one  of  such  grantors,  conveying  a  sepa- 
rate tract  by  separate  deed,  and  could  enforce 
that  rescission  In  an  action  to  which  only  one 
of  the  several  grantors  was  a  party;  how  that 
rescission  could  be  made  possible  with  the 
mortgage  to  the  insurance  company  standing 
against  all  of  the  lands  save  those  attempt- 
ed to  be  conveyed  by  Mrs.  Bedwell,  and 
how  the  tender  of  a  reconveyance,  for  the  first 
time.  In  the  midst  of  the  trial  in  this  cause, 
could  all  be  enforced,  have  not  been  disclos- 
ed by  the  argument  The  role  that  one  who 
would  rescind  must  act  promptly,  in  placing, 
or  offering  to  place,  in  statu  quo,  the  person 
with  whom  he  has  contracted,  has  been  gross- 
ly violated  by  the  appellants,  both  by  delay 
and  by  incumberhig  the  property.  If  this  were 
an  action  upon  the  notes  executed  to  Mrs. 
Bedwell  the  argument  upon  the  question  as 
to  her  liability  for  broken  covenant,  and  the 
effect  of  her  deed  of  warranty  to  carry  the 
subsequently  acquired  title,  would  be  perti- 
nent, but  we  fail  to  observe  its  application  to 
the  present  case.  John  W.  Williams  did  not 
warrant  the  title  of  Mrs.  Bedwell,  and  the  war- 
ranty of  his  own  title  is  not  questioned.  The 
argument  that  appellants  may  hold  the  lands, 
and,  without  rescinding,  recoup  their  losses 
from  the  breach  of  warranty  by  Mrs.  Bedwell, 
would  be  pertinent  in  an  action  by  her  upon 
the  notes  executed  to  her;  but  without  some 
liability  on  the  part  of  John  W.  Williams  for 
damages  for  fraud,  or  for  breach  of  his  cove- 
nant, we  cannot  apply  ttiat  argument  to  the 
present  case.  Treating  the  conveyance  as  in- 
volving one  transaction,  and  as  having  been 
made  for  a  single  purpose,  which  would  f&il 
by  the  failure  in  the  slight  degree  of  the  two- 
thirds  of  a  small  fraction  of  the  land,  and 
seeking  equitable  relief  against  the  loss  by 
such  failure,  at  the  same  time  holding  the 
lands  conveyed,  the  plainest  principles  of 
equity  would  have  required  that  such  steps 
be  taken  as  to  charge  that  loss  to  the  party 
by  whose  fault  It  had  occurred.  John  W. 
Williams  being  found  without  fault,  and  the 
court  not  havl'>g  before  it  the  party  at  fault, 
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and. 


the  oulj  decision  possible  was  that  made. 
We  find  no  error  in  tlie  record,  and  tbe  Judg- 
ment of  tbe  circuit  court  is  affirmed. 


(IS  Ind.  App.  2S7) 

PRUDENTIAL  INS.  CO.  ▼.  JENKINS. 
(Api)ellate  Court  of  Indiana.     May  12,  1890.) 

ISSDRABLB    IntEBBST— UNCLB   AND  NePBEW. 

An  uncle  living  on  Iiis  sister's  place,  and 
Iceeping  bis  nepliew,  tiie  cliild  of  his  sister, 
lius  no  insurable  interest  in  such  ciiild. 

Appeal  from  circuit  court,  Madison  coun- 
ty; A.  Ellison,  .Tudge. 

Action  by  Tliomas  Jenliins  against  the 
Prudential  Insurance  Company.  There  was 
a  judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Henry,  McMahan  &  Van  Osdal,  for  appel- 
lant   Ed.  F.  Dailey,  for  appellee.  . 

CrAVIN,  C.  J.  Appellant  claims  to  be  aa 
Insurance  company,  insuring  tbe  lires  of 
children  1  year  old  and  over,  and  adults  up 
to  70.  Appellee  recovered  judgment  for  $115 
upon  an  alleged  contract  whereby  appellant. 
In  consideration  of  10  cents  which  it  after- 
wards offered  to  return,  insured  the  life  of  his 
nephew,  a  school  boy  13  years  of  age,  without 
seeing  the  boy,  without  bis  knowledge,  and 
without  any  medical  examination,  so  far  as 
the  record  indicates,  and  after  being  informed 
that  the  boy  had  been  exposed  to  diphtheria, 
which  was  then  in  tbe  house  where  he  lived. 
The  only  interest  which  appellee  had  in  the 
boy's  life  is  that  shown  by  the  evidence 
that  he  was  the  child  of  appellee's  sister,  and 
the  statement:  "We  lived  together.  My  sis- 
ter owned  the  property,  and  I  liept  the  boy." 
It  is  well  settled  in  Indiana  that,  when  one 
takes  out  an  insurance  policy  upon  his  own 
life,  and  pays  the  premiums  therefor,  he  may 
name  whom  he  will  as  the  beneficiary.  Nye 
T.  Grand  Lodge,  9  Ind.  App.  131,  36  N.  E. 
429,  and  cases  there  cited.  A  different  rule, 
however,  prevails  when  one  takes  out  an  in- 
surance policy  upon  the  life  of  another,  mak- 
ing it  payable  to  himself,  as  here,  and  him- 
self paying  the  premiums.  In  such  cases  the 
assured  must  have  an  insurable  interest  in 
the  life  insured;  else  it  falls  under  the  ban  of 
the  law  as  a  wagering  contract  Insurance 
Co.  V.  Volger,  80  Ind.  572;  Amick  v.  Butler, 
111  Ind.  578,  12  N.  E.  518;  Nye  v.  Grand 
Lodge,  9  Ind.  App.  131,  36  N.  E.  429;  Appeal 
of  Corson,  113  Pa.  St  438,  6  Atl.  213;  Riner 
V.  Riner,  166  Pa.  St  617,  31  AtL  347;  War- 
nock  ▼.  Davis,  104  U.  S.  775.  Just  what  Is  an 
iuHurable  interest  we  will  not  undertake  to 
define.  Our  supreme  court  has  said  it  must 
be  "pecuniary  Interest."  Insurance  Co.  v. 
Volger,  89  Ind.  572;  Burton  v.  Insurance  Co., 
119  Ind.  207,  21  N.  B.  746.  In  the  latter  case 
quotations  are  made  indicating  that  by  "pe- 
cuniary interest"  is  meant  that  interest 
which  arises  from  the  reasonable  expectation 
of  benefit  or  advantage  from  the  oontinu- 


ance  of  life;  but  tbe  mere  fact  of  relationablp 
is  not  suf^cient,  except,  pertiaps,  where 
this  is  a  legal  right  of  support  arising  from 
It  The  insurance  of  children  who  are  help- 
less and  under  the  control  and  authority  of 
others  is  susceptible  of  such  possibilities  of 
evil  that  it  should  not  be  encouraged,  and 
the  evidence  ought  to  establish  an  insur- 
able interest  most  dearly  and  satisfactorily 
before  a  verdict  should  meet  the  approval 
of  a  trial  court  Tbe  facts  fall,  far  short 
of  establishing  any  relation  of  debtor  and 
creditor.  We  are  satisfied,  under  the  au- 
thorities, that  the  evidence  here  fails  to  dis- 
close an  insurable  Interest  in  the  appellee, 
giving  to  that  plirase  the  most  liberal  inter- 
pretation authorized  by  our  decisions.  Judg- 
ment reversed,  with  instructions  to  grant  a 
new  trial. 


(IB  iDd.  App.  S24) 
BOYD  T.  SMITH  et  aU 
(Appellate  Court  of  Indi&na.     May  14,  1896.) 

BlIX  OF  EXOCPTIOSB— TlHB  OT  Fiuxo — Fbbsuiip- 

TioN— Okder-Boos  Gntkibs— Trlu. — 

RlQBT  to  OpBX  AMD  O1.OSB. 

1.  Where  the  order  book  is  silent  as  to  the 
time  given  in  wtiich  to  file  a  bill  of  exceptions, 
and  the  bill  is  filed  dnring  the  same  term  of 
court  the  presumption  is  that  time  to  reduce 
the  bill  to  writing  was  given  at  the  time  the 
ruling  was  made  and  exception  taken. 

2.  Where  there  is  a  discrepancy  between 
the  order-tjook  entries  and  the  recital  in  a  bill 
of  exceptions  as  to  matters  which  can  only 
properly  be  brought  in  the  record  by  bill  of  ex- 
ceptions, the  bill  will  control. 

3.  In  an  action  on  a  note  providing  for 
attorney's  fees,  but  not  specifying  the  amount 
the  complaint  averred  that  $30  would  be  a 
ri'flsonable  fee,  and  demanded  judgment  for 
$300,  and  for  all  proper  relief.  The  only  an- 
swer filed  was  plea  of  payment  After  the 
jury  were  sworn,  defendants  offered  that  if 
Iilamti£E  recovered  judgment  on  the  note,  he 
should  recover  $30  attorney's  fee.  Held,  that 
it  was  error  to  allow  defendants  to  open  and 
close. 

Appeal  from  circuit  court,  Hancock  county; 
W.  H.  Martin,  Judge. 

Action  by  Peter  K.  Boyd  against  Martin  H. 
Smith  and  others  on  a  promissory  note. 
From  a  judgment  for  defendants,  plalntUf 
appeals.    Reversed. 

M.  Marsh  and  Marsh  &  Cook,  for  appellant 
R.  A.  Black  and  Black  &  Pugh,  for  appellees. 

LOTZ,  J.  This  action  was  brought  by  the 
appellant  against  the  appellees  upon  a  prom- 
issory note.  The  note  provided  for  the  un- 
conditional payment  of  attorney  fees,  the 
amount  thereof  not  being  specified  therein. 
The  complaint  averred  that  $30  would  be 
a  reasonable  fee  for  plaintiff's  attorneys,  and 
demanded  judgment  in  the  sum  of  $300.  and 
for  ail  proper  relief.  The  only  answer  filed 
was  tliat  of  payment  There  was  a  trial 
by  Jury,  and  a  verdict  in  favor  of  the  appel- 
lees, upon  which  Judgment  was  rendered. 

One  of  the  assignments  of  error  in  this 
coni't  ia  the  overruling  of  appellant's  motion 
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for  a  new  trlaL  One  of  the  causes  for  a 
new  trial  Is  that  the  court  erred  in  permittlnK 
the  defendants  to  open  and  close  in  the  trial 
of  the  cause,  and  in  the  argument  thereof. 
The  appellees  Insist  that  this  cause  is  not 
properly  saved  and  presented  by  the  record 
before  us;  that  the  bill  of  exceptions  con- 
taining the  court's  ruling  in  reference  there- 
to was  not  filed  or  presented  to  the  trial  Judge 
within  the  time  given.  There  is  some  con- 
fusion in  the  record.  It  appears  from  the  or- 
der-book entries  that  after  the  issues  bad 
been  closed  the  defendants  filed  a  written 
offer  to  the  effect  that  If  the  plaintiff  should 
recover  Judgment  on  the  note  he  should  be 
entitled  to  recover  the  amount  of  attorney 
fees  demanded  In  the  complaint,  to  wit,  $30, 
and  orally  moved  for  leave  to  open  and  close 
the  case.  The  plaintiff  then  filed  his  motion 
to  open  the  issues,  and  that  he  be  permitted 
to  amend  his  complaint  by  increasing  his 
demand  for  attorney  fees.  This  motion  was 
overruled,  to  which  the  plaintiff  excepted,  and 
20  days  were  given  in  which  to  file  a  bill  of 
exceptions.  The  court  then  sustained  the 
defendants'  motion  to  open  and  close  the  evi- 
dence and  argument.  To  this  ruling  the 
plaintiff  excepted.  No  time  was  given  to  file 
a  bill  of  exceptions  to  this  ruling.  This  rul- 
ing was  made  on  the  25th  day  of  September, 
1883,  and  subsequently  and  at  the  same  term 
of  the  court,  to  wit,  on  the  16th  day  of  Octo- 
ber, 1893,  the  appellant  filed  his  bill  of  ex- 
ceptions No.  1.  This  bill  of  exceptions  con- 
tains the  written  offer;  and  It  Is  stated  in  the 
bill  that  at  the  time  the  offer  was  made,  and 
at  the  time  the  court  ruled  upon  the  motion 
permitting  the  defendants  to  open  and  close, 
that  the  Jury  had  been  impaneled  and 
sworn  to  try  the  cause.  It  is  further  stated 
that  at  the  time  the  court  ruled  permitting 
the  defendants  to  open  and  close,  the  plain- 
tiff excepted  thereto,  and  80  days'  time  was 
given  In  which  to  file  his  bill  of  excep- 
tions. The  appellees  insist  that  the  Mil  was 
not  filed  within  the  time  given  by  the  court; 
that  only  20  days  were  given,  as  shown  by 
the  order-book  entry,  and  that  It  was  not 
filed  until  21  days  after  the  time  given;  and 
that  the  recital  in  the  bill  that  30  days  were 
given  cannot  prevail  over  the  order-book  en- 
try. It  will  be  seen,  however,  that  the  20- 
days  time  was  given  in  which  to  file  a  bill  on 
the  overruling  of  appellant's  motion  to  open 
the  Issues.  The  ruling  on  the  motion  to  open 
and  close  was  a  distinct  and  separate  ruling, 
although  contained  In  the  same  entry,  and 
the  entry  is  silent  as  to  the  time  given  in 
which  to  file  a  bill  of  exceptions  in  reference 
to  this  ruling.  The  rule  is  that,  If  the  order- 
book  entry  is  silent  as  to  the  time  given  in 
which  to  file  a  blU  of  exceptions,  and  the  bill 
is  filed  during  the  same  term  of  the  court,  the 
presimiptlon  is  that  time  to  reduce  the  ex- 
cation  to  writing  was  given  at  the  time  the 
ruling  was  made  and  exceptions  taken.  This 
Is  upon  the  principle  that  what  is  done  dur- 
ing the  term  is  presumed  to  have  been  effec- 
v.43N.K.no.l2 — 67 


tively  and  rightfully  done,  imless  the  con- 
trary affirmatively  appears.  BUiott,  App. 
Proc.  (  804.  It  Is  also  the  rule  that  in  mat- 
ters which  can  only  properly  be  brought  in 
the  record  by  a  bill  of  exceptions.  It  there  be 
a  discrepancy  or  contradiction  between  the 
order-book  entries  and  the  recital  in  the  bill, 
the  bill  of  exceptions  will  govern,  for  It  im- 
jiorts  absolute  verity.  Railway  Co.  v.  Adams, 
112  Ind.  302,  14  N.  E.  80.  The  action  of  the 
court  In  permitting  the  appellees  to  open  and 
close  Is  a  matter  which  can  only  properly  be 
brought  into  the  record  by  a  bill  of  excep- 
tions. According  to  the  above  authorities, 
the  bill  of  exceptions  was  properly  presented 
and  filed,  and  within  the  time  allowed  by  the 
court;  and  it  also  conclusively  appears  that 
the  ruling  of  the  court  in  permitting  the  ap- 
pellees to  open  and  close  was  made  after  the 
Jury  had  been  impaneled  and  sworn  to  try 
the  cause,  and  after  the  trial  had  been  com- 
menced. 

Appellees'  counsel  further  insist  that  the 
offer  and  the  ruling  thereon  are  not  properly 
In  the  record,  because  they  are  copied  into 
the  transcript  of  the  order-book  entries,  and 
not  set  out  in  the  bill.  In  this  counsel  are 
mistaken.  The  record  shows  that  the  offer 
and  ruling  are  set  out  in  the  transcript  of 
the  order-book  entries,  and  it  also  appears 
that  the  offer,  motion,  and  rulings  thereon  are 
set  out  In  full  In  the  bill  of  exceptions,  and 
the  bill  of  exceptions  is  properly  transcribed 
and  certified  to  this  court  This  ruling  Is 
properly  saved,  and  properly  in  the  record. 
The  right  to  open  and  close  a  trial  Is  a  very 
important  privilege  to  a  litigant,  and  should 
not  be  denied  unless  it  clearly  appears  that 
all  of  the  demands  of  his  complaint  are  unde- 
nled.  The  party  upon  whom  rests  the  bur- 
den of  proof  under  the  Issues  Is  entitied  to 
open  and  close  the  case,  and  where  the  bur- 
den of  proof  rests  must  be  determined  from 
the  issues  made  by  the  pleadings.  Heilman 
T.  Shanklln,  80  Ind.  424;  Elliott,  App.  Proc.  S 
671.  The  offer  made  In  this  case  is  not  a 
pleading  that  went  to  the  formation  of  the 
issues.  It  was  not  made  until  after  the  trial 
had  commenced.  The  burden  could  uot  then 
be  changed  so  as  to  deprive  the  plaintiff  of 
the  right  to  open  and  close.  Our  attention  Is 
called  to  the  case  of  McCloakey  v.  Davis,  8 
Ind.  App.  190,  36  N.  E.  187.  The  result  In 
that  case  was  unquestionably  right  If  there 
Is  a  conflict  In  the  reasoning  of  that  case  and 
the  result  In  this,  that  is  an  immaterial  mat- 
ter. An  agreement  to  pay  attorney  fees  is  one 
of  indemnity.  The  holder  of  the  note  can  re- 
cover only  such  damages  on  account  thereof 
as  he  has  been  compelled  to  pay  or  incur.  If 
the  amount  of  the  attorney's  fee  Is  not  fixed 
in  the  note,  the  burden  is  upon  the  plaintiff 
to  prove  what  the  same  is  reasonably  worth. 
"The  rule  is  that,  unless  the  plaintiff  Is  en- 
titled to  recover  his  entire  demand  upon  the 
pleadings  without  evidence,  he  shall  be  en- 
titied to  open  and  close."  Stames  v.  Schofield, 
6  Ind.  App.  4,  31  N.  B.  4S0.    At  the  time  the 
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trial  commenced  in  the  court  below  the  bur- 
den of  proof  rested  upon  the  appellant  under 
the  Issues  formed  by  the  pleadings.  He  was 
required  to  prove  the  reasonable  value  of  the 
attorney's  tees,  and  he  was  entitled  to  open 
and  close.  This  right  could  not  be  sliifted 
after  the  trial  commenced.  The  right  to  open 
and  close  is  not  a  discretionary  matter  with 
the  trial  court,  under  the  practice  in  this  state. 
When  this  right  is  improperly  saved  and  pre- 
isented  on  appeal,  it  is  available  for  the  re- 
versal of  the  Judgment  Elliott,  App.  Proc. 
f  671. 

There  are  other  questions  in  the  record,  bat 
as  their  decision  is  not  essential  to  a  final  de- 
termination of  the  controversy,  and  as  they 
may  not  arise  on  another  trial,  we  do  not 
deem  it  necessary  to  consider  them.  Judg- 
ment reversed,  with  Instructions  to  sustain 
appellant's  motion  for  a  new  triaL 


(16  Ind.  App.  312) 

CITIZENS'  ST.  R.  CO.  v.  WILLOEBT. 

(Appellate  Court  of  Indiana.     May  13,  1896.) 

Irjoribr  to  Adoptbd  Child — Action  bt  Uotheb 
— Pleading — NsOBSaARr  Allkoations. 

1.  Under  Rev.  St.  1881,  |  266  (Rev.  St 
1884,  I  267),  providing  that  the  father  (or,  in 
case  of  his  death,  desertion,  or  imprisonment 
the  mother)  may  maintain  an  action  for  the  in- 
jury or  death  of  a  child,  a  complaint  in  an  ac- 
tion by  a  woman  for  injury  to  ner  adopted  son 
is  insufficient  unless  it  alleges  the  ownership 
of  his  services,  the  particulars  of  tiis  adoption, 
or  his  emancipation  from  the  control  of  his 
natural  parents. 

2.  No  right  of  action  by  a  mother  for  dam- 
iiges  to  her  minor  child  exists  at  common  law. 

Appeal  from  superior  court,  Marion  coun- 
ty; J.  L.  McMasters,  Judge. 

Action  by  Maria  Wllloeby  against  the 
Citizens'  Street  Bailroad  Company  for  in- 
juries to  her  adopted  son.  There  was  a 
judgment  for  plaintiff,  and  defendant  ap- 
pealed.    Reversed. 

Mason  &  Latta,  for  appellant  C.  E.  Aver- 
ill  and  W.  N.  Fickerill,  for  appellee. 

ROSS,  J.  The  appellee  sued  and  recover- 
ed judgment  against  the  appellant  for  the 
loss  of  services  of  a  minor  whom  she  alleges 
was  her  adopted  son,  and  who  was  injured 
by  one  of  appellant's  street  cars.  The  er- 
rors assigned  on  this  appeal  are:  (1)  "The 
amended  complaint  does  not  state  facts  soffl- 
cient  to  constitute  a  cause  of  action."  (2) 
"The  court  erred  in  overruling  the  demurrer 
to  the  amended  complaint."  (3)  "The  court 
erred  in  sustaining  the  plaintiff's  motion  for 
judgment  in  said  cause."  (4)  "The  court 
erred  in  overruling  the  defendant's  motion 
for  a  new  trial  in  said  cause."  The  com- 
plaint, which  Is  in  one  paragraph,  reads  as 
follows:  "Maria  Wllloeby,  plaintiff,  com- 
plains of  the  Citizens'  Street  Railroad  CJom- 
pany  of  Indianapolis,  and  for  her  amended 
complaint  herein  says:  That  said  defendant 
Is  a  corporation  duly  organized  and  existing 


under  and  by  virtue  of  the  laws  of  the  state 
of  Indiana,  and  that  its  exclusive  businesa 
is  that  of  a  common  carrier  of  passengers  for 
hire  in  the  city  of  Indianapolis,  and  territory 
contiguous  thereto,  and  that  said  defendant 
was  so  carrying  on  its  said  business  dur- 
ing the  year  1888;  that  during  the  months  of 
June  and  July,  1888,  said  defendant  operated 
a  line  of  street  railway,  and  ran  its  cars  up- 
on a  portion  of  North  New  Jersey  street  in 
the  city  of  Indianapolis,  county  of  Marion, 
and  state  aforesaid;  that  the  cars  then 
and  there  operated  and  run  upon  said  street 
by  said  defendant  were  drawn  1^  mules, 
driven  and  controlled  by  a  servant  and  em- 
ploye of  said  defendant;  that  on  or  about 
the  day  of  June,  1888,  said  defend- 
ant was  running  and  operating  one  of  its 
said  cars  on  and  upon  said  North  New  Jer- 
sey street  for  the  purpose  of  carrying  pas- 
sengers therein  for  hire,  which  said  car  was 
then  and  there  In  charge  and  under  the  con- 
trol of  a  conductor  then  and  there  a  serv- 
ant and  agent  of  this  defendant;  that  on  or 
about  said  date  Joseph  Wllloeby,  the  adopt- 
ed son  of  said  plaintiff,  then  about  thirteen 
(13)  years  of  age,  was  upon  said  North  New 
Jersey  street  and  between  North  and  Michi- 
gan streets,  and  desired  and  intended  to  go 
south,  and  to  take  passage  ai>on  and  ride 
in  one  of  the  said  defendant's  cars  as  a  pas- 
senger, to  a  point  on  said  defendant's  rail- 
way distant  from  where  he  then  and  there 
was;  that  one  of  defendant's  cars  going 
south  upon  said  street  and  in  charge  and 
under  the  control  of  a  conductor,  a  servant 
and  agent  of  defendant  came  to  where  said 
Joseph  Wllloeby  then  and  there  was,  he,  said 
Joseph  stepped  upon  the  rear  step  or  plat- 
form of  said  car  for  the  purpose  of  entering 
the  same,  and  being  carried  therein  as  a  pas- 
senger, having  the  money  with  which  to  pay 
his  fare,  and  being  then  and  there  ready  and 
willing  to  do  so;  that  as  soon  as  said  Joseph 
Wllloeby  had  stepped  upon  the  step  of  said 
car,  as  aforesaid,  and  before  he,  tlie  said  Jo- 
seph WUloeby,  had  time  to  enter  said  car, 
the  conductor  thereof,  acting  in  the  line  of 
his  duty,  and  within  the  scope  of  his  em- 
ployment, without  asking  said  Joseph  Wll- 
loeby for  his  fare  or  speaking  to  him,  with- 
out cause  and  without  any  warning  that  he 
intended  so  to  do,  willfully,  forcibly,  and  an- 
grily took  hold  of  and  seized  him,  the  said 
Joseph  Willoeby,  and  with  great  force  will- 
foUy,  wantonly,  and  maliciously,  purposely 
and  Intentionally,  threw  said  Joseph  Wllloe- 
by from  and  off  of  said  car  and  upon  the 
stone  bowlders  with  which  said  street  was 
then  and  there  paved,  while  said  car  was 
running  at  great  speed,  with  the  intent  pur- 
IK>8ely  and  Intentionally  to  injure  htm,  the 
said  Joseph  Wllloeby ;  tliat  by  reason  of  be- 
ing thrown  from  said  car  by  said  conductor 
in  the  manner  aforesaid  said  Joseph  Willoe- 
by fell  upon  said  bowlders,  striking  upon  his 
left  side,  whereby  he  was  bruised,  wounded, 
and  mangled,  his  left  hip  badly  bruised  and 
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lacerated  and  wheiety  he  received  internal 
Injuries  of  Bticb  severity  that  be  passed 
btood  In  consequence  thereof;  that  by  rea- 
son of  tbe  Injuries  so  received  by  the  said  Jo- 
seph Wllloeby  he  became  sick  and  debilitat- 
ed, and  as  a  direct  result  of  being  thrown 
from  said  car  upon  the  stone  pavement  of 
said  street,  as  above  set  forth,  said  Joseph 
WUloeby's  left  hip  became  diseased,  the  Joint 
thereof  destroyed,  and  his  left  limb  shorten- 
ed five  (5)  Inches  or  mere,  and  he  was  and  Is 
thereby  rendered  a  cripple  for  life,  and  his 
spine  lias  become  curved  and  misshapen;  and 
by  reason  of  said  injuries,  so  inflicted  as 
aforesaid,  he  has  been  rendered  forever  In- 
capable of  performing  manual  labor  or  earn- 
ing a  support  for  himself  or  for  this  plain- 
tiff; that  by  reason  of  the  injuries  so  inflict- 
ed upon  said  Joseph  Wllloeby  as  aforesaid 
this  plaintiff  was  compelled  to  and  did  lay 
out  and  expend  large  sums  of  money  in  car- 
ing for  and  nursing  him,  the  said  Joseph 
Wllloeby,  while  side  and  suffering  by  reason 
thereof,  and  was  compelled  to  and  did  lay 
out  and  exi>end  large  sums  of  money  for 
surgical  and  medical  attendance,  and  will 
hereafter  be  compelled  to  further  lay  out 
and  expend  large  sums  of  money  for  medical 
and  surgical  attendance  in  relieving  and  at- 
tempting to  cure  him  of  the  effects  of  said 
injuries;  that  by  reason  of  the  Injuries  so 
inflicted  upon  said  Joseph  Wuioeby,  as  afore- 
said, the  plaintiff  has  been  deprived  of  the 
value  of  the  services  of  said  Joseph  Wllloe- 
by since  tbe  aforesaid  date  of  said  Injuries, 
and  win  be  deprived  of  his  services  and  the 
value  thereof  until  he,  the  said  Joseph  Wll- 
loeby, shall  attain  the  age  of  twenty-one  (21) 
years;  all  to  her  damage  In  the  sum  of  five 
thousand  dollars  ($5,000.00),  for  which  sum 
she  demands  judgment"  Tothe  complaint  tbe 
appellant  filed  an  answer  of  general  denial, 
and  upon  the  Issues  thus  Joined  the  cause 
was  submitted  for  trial  to  a  jury,  and  a  gen- 
eral verdict  rendered  In  favor  of  appellee 
assessing  her  damages  at  $500. 

With  their  general  verdict  the  Jury  answer- 
ed and  returned  a  number  of  interrogatories 
submitted  to  them  at  the  request  of  the  appel- 
lant The  interrogatories  submitted,  with  the 
answers  of  the  jury  thereto,  are  as  follows: 
"(1)  Was  Joseph  Wllloeby  the  son  of  the 
plaintiff,  Maria  Wllloeby,  at  the  time  he  was 
Injured,  as  alleged  in  this  case?  Answer. 
No  evidence  to  show."  "(3)  How  long  does  the 
evidence  show  said  Joseph  Wllloeby  had  lived 
as  a  member  of  plaintiff's  family  when  in- 
jured? A.  No  evidence  to  show.  (4)  Does 
the  evidence  show  whether  said  Joseph  WU- 
loeby's father  is  living  or  dead?  A.  Does  not. 
(5)  Does  the  evidence  show  whether  said  Jo- 
seph WUloeby's  mother  is  living  or  dead? 
A.  No.  (6)  Does  the  evidence  show  whether 
the  plaintiff's  husband  is  living  or  dead,  and, 
If  so,  which  does  It  show?  A.  No.  (7)  Does 
the  evidence  show  what  Joseph  Wllloeby  was 
earning  at  the  time  of  his  injury?  A.  $12.90 
per  month.     (8)  How  long  after  his  Iqjury 


did  he  continue  to  earn  the  same  wages?  A. 
About  three  months.  (9)  What  amount  of 
wages  was  lost  by  Joseph  Wllloeby  after  be 
quit  work,  in  the  fall  of  1888,  until  he  recov- 
ered from  his  attack  of  typhoid  fever?  A. 
About  $25.80.  (10)  What  amount  of  wages 
was  lost  by  Joseph  Wllloeby  by  reason  of  ill- 
ness or  inability  to  work  from  the  time  he 
began  to  work  for  the  Malleable  Iron  Compa- 
ny, in  1890?  A.  $206.40.  (11)  What  amount 
of  money,  if  any,  did  plaintiff  expend  for 
medicines,  made  necessary  for  Joseph  Wll- 
loeby by  the  Injury  complained  of?  A.  No 
evidence.  (12)  What  amount  of  money  has 
tbe  plaintiff  expended,  if  any,  for  medical 
services  made  necessary  by  the  injury  to  Jo- 
seph Wllloeby  complained  of  In  this  case? 
A.  No  evidence.  (13)  In  what  sum.  If  any, 
bas  the  plaintiff  become  Indebted  to  Doctor 
Walde  for  medical  services,  made  necessary 
by  the  accident  complained  of  herein?  A. 
$30.00.  (14)  For  what  sum,  if  any.  has  the 
plaintiff  become  Indebted  to  Doctor  Long  for 
medical  services  rendered  to  Joseph  Wllloeby 
by  reason  of  tbe  accident  complained  of?  A. 
None.  (15)  What  sum,  if  anything,  has  the 
plaintiff  expended  for  nursing  Joseph  Wllloe- 
by, made  necessary  by  reason  of  the  accident 
complained  of?  A.  None.  (16)  What  is  the 
pecuniary  value,  if  anything,  of  the  nursing 
given  by  tbe  plaintiff  personally  to  Joseph 
Wllloeby,  and  made  necessary  by  the  acci- 
dent herein  complained  of?  A.  $70.00  (17) 
What  Is  the  pecuniary  value,  if  anything,  of 
the  nursing  given  to  Joseph  Wllloeby  by  the 
other  members  of  piaintltrs  family,  and  made 
necessary  by  the  injury  complained  of?  A. 
None.  0.8)  What  amount  in  wages,  if  any, 
was  lost  by  Joseph  Wllloeby  from  the  time 
he  began  work  at  the  Malleable  Iron  Works 
until  he  qnli  that  service  by  reason  of  his 
having  been  Injured  as  alleged  in  this  case? 
A.  None.  (19)  What  amount  of  wages,  if  any, 
has  Joseph  Wllloeby  failed  to  receive  since 
he  quit  the  service  of  the  Malleable  Iron 
Works  up  to  the  time  of  this  trial,  by  rea- 
son of  bis  having  been  injured  as  alleged  In 
this  case?  A.  None.  (20)  What  amount  of 
wages,  If  anything,  will  Joseph  WiUoeby  fall 
to  receive  from  tbe  time  of  this  trial  until 
he  Is  twenty-one  (21)  years  of  age,  by  reason 
of  the  injury  complained  of  in  this  case?  A. 
$250.00."  "(22)  Did  the  conductor  of  the 
street  car,  at  the  time  he  ejected  Joseph  Wll- 
loeby therefrom.  Intend  to  inflict  upon  him 
an  Injury?  A.  Yes.  (23)  At  the  time  Joseph 
Wllloeby  was  ejected  from  defendant's  car, 
was  the  situation  such  that  injury  was  cer- 
tain or  unavoidable  from  such  ejection  made 
in  the  manner  in  wbldi  it  was  made?  A. 
Yes.  (24)  What  would  have  been  the  cost 
per  week  of  maintaining  Joseph  Wllloeby  at 
plaintiff's  home,  during  the  time  he  was  at 
the  hospital?     A.  $80.00." 

At  common  law  the  labor  or  services  of  an 
infant  belongs  to  Its  father.  It  owes  rever- 
ence to  Its  mother,  but  she  has  no  legal  au- 
thority over  It,  and  no  legal  right  to  its  serv 
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Ices.  The  right  to  recover  for  the  loss  of 
such  services,  caused  by  the  wrongful  act  of 
another,  belongs  to  the  father  alone.  1  Shearw. 
BL  Comm.  453.  At  common  law  the  father 
is  entitled  to  the  service  of  a  minor  during 
minority,  because  the  burden  of  his  support, 
maintenance,  and  education  during  that  pe- 
riod is  cast  upon  him.  The  right  and  duty 
are  correlative.  But  the  mother,  upon  whom 
no  such  legal  duty  rests,  is  not  entitled  to 
such  services  by  virtue  of  the  parental  rela- 
tion. Whitehead  v.  Bailway  Co.,  22  Mo.  App. 
60.  Our  statute  (section  266,  Rev.  St  1881; 
section  267,  Bums'  Rev.  St  1894)  provides 
that:  "A  father  (or  in  case  of  bis  death,  or 
desertion  of  his  family,  or  imprisonment,  the 
mother)  may  maintain  an  action  for  the  in- 
Jury  or  death  of  a  child,  and  a  guardian  for 
the  injury  or  death  of  his  ward.  But  when 
the  action  is  brought  by  the  guardian  for  an 
Injury  to  his  ward,  the  damages  shall  inure 
to  the  benefit  of  his  ward."  It  is  plain,  there- 
fore, under  the  statute  above  quoted,  that  a 
mother  may.  In  case  of  the  father's  death, 
or  desertion  of  his  family,  or  imprisonment, 
maintain  an  action  for  the  Injury  of  her 
child,  caused  by  the  wrongful  act  of  another. 
The  appellant  contends,  however,  that,  inas- 
mbch  as  the  statute  granting  a  right  to  the 
mother  to  sue  and  recover  for  the  loss  of 
services  of  a  child  changes  the  common  law. 
It  must  be  strictly  construed,  and  held 
to  be  no  further  abrogation  of  the  common 
law  than  the  clear  import  of  the  language 
used  in  the  statute  absolutely  requires. 
There  seems  to  be  perfect  harmony  In  the 
holding  that  the  courts  strictly  construe  stat- 
utes in  derogation  of  the  common  law,  upon 
the  assumption  that  no  greater  or  other  rights 
liave  been  granted  than  such  as  the  language 
used  In  the  statute  necessarily  expresses,  or 
is  properly  or  necessarily  inferable  therefrom. 
Hollman  v.  Bennett  44  Miss.  322;  Dean  v. 
Railway  Co.,  119  N.  Y.  540,  23  N.  E.  1054; 
Thompson  v.  Weller,  85  111.  197;  Basterley's 
Appeal,  54  Pa.  St  192;  23  Am.  &  Eng.  Ene. 
Ijaw,  pp.  380,  387,  and  cases  cited  in  note  1. 
In  this  case  the  questions  presented  are  these: 
First  Do  the  facts  alleged  in  the  complaint 
or  in  the  answers  to  the  interrogatories  show 
that  the  appellee  "is  in  loco  parentis"  to  the 
boy,  Joseph  Willoeby?  And,  second,  if  so,  Is 
she  entitled  to  recover  for  the  loss  of  his  serv- 
ices? Counsel  put  the  question  thus:  "Can 
a  woman  recover  damages  under  an  allega- 
tion that  her  adopted  son  has  been  injured, 
without  alleging  the  ownership  of  his  serv- 
ices, or  the  particulars  of  his  adoption,  or  his 
emancipation,  by  death  or  otherwise,  from 
the  control  of  his  natural  parents?"  The 
common  law  giving  no  right  of  action  to  a 
mother  for  loss  of  services  of  a  child,  and 
the  statute  giving  no  such  right  except  un- 
der certain  circumstances,  the  question  arises 
as  to  whether  a  right  of  action  is  shown  un- 
less the  contingencies  are  alleged  which  cre- 
ate the  right,  or  whether  it  is  sufficient  mere- 
ly to  allege  that  he  is  her  adopted  son,  and 


that  baice  the  law  assumes  that  she  has  a 
right  to  his  services. 

As  heretofore  stated,  under  the  commoii 
law  the  services  of  the  child,  until  major- 
ity, belonged  to  the  father,  and  he  alone  could 
maintain  an  action  for  their  loss  by  tlie 
wrongful  act  of  another;  and  our  statute  rec- 
ognizes the  common-law  right  of  the  fath» 
to  such  services,  but  provides  that,  in  case 
of  his  death,  the  desertion  of  bis  family,  or 
his  imprisonment,  the  mother  may  maintain 
an  action  therefor.  The  right,  therefore,  of 
the  natural  mother  of  an  infant  to  bring  an 
action  for  an  injury  to  it  depriving  her  of 
Its  services,  depends  upon  either  the  death 
of  the  father,  his  desertion  of  his  family,  ot 
his  imprisonment  The  statute  maltes  the 
right  of  the  mother  to  bring  the  action  to 
depend  upon  one  of  these  ccmditions,  and  it 
would  seem  that  no  cause  of  action  Is  stated 
unless  the  conditions  which  create  her  right 
have  happened.  In  other  words,  unless  she 
alleges  such  facts  as  show  that  the  con- 
tingency has  arisen  which  gives  her  a  right 
to  sue,  no  cause  of  action  is  stated.  If  they 
are  conditions  precedent  to  a  right  to  sue,  the 
facts  showing  them  must  be  alleged  and 
proved  in  order  to  authorize  a  recovery.  In 
the  case  of  Railroad  Co.  v.  Goodyisoontz,  119 
Ind.  Ill,  21  N.  E.  472,  the  court,  by  Mitch- 
ell, J.,  In  considering  section  266,  supra,  ot 
the  statute,  says:  "It  was  a  settled  rule  of 
the  common  law  that  no  one  could  malntaija 
a  civil  action  for  damages  on  account  of  the 
death  of  a  human  being.  All  claims  for  in- 
juries to  the  person  were  extinguished  by  the 
death  of  the  person  injured.  'Actio  perso- 
nalis moritur  cum  persona.'  If  a  child  was 
wrongfully  Injured,  the  father,  or  person  law- 
fully entitled  to  the  child's  services,  might  re- 
cover for  the  loss  of  services  during  the  pe- 
riod of  disability  up  to  the  time  of  death.  If 
death  resulted.  Incidental  damages  fc^  nurs- 
ing, surgical  and  medical  attendance,  includ- 
ing appropriate  funeral  expenses  in  case  (rf 
death,  were  also  recoverable  by  a  parent 
The  statute  above  set  out  liaa  added  to  the 
common-law  remedy  of  a  parent  the  right  to 
recover  all  the  probable  pecuniary  loss  result- 
ing from  the  death  of  a  child.  The  right  oC 
action  is  primarily  in  the  father,  but  con- 
tingently in  the  mother;  and,  whether  there 
be  a  guardian  or  not,  or  under  certain  contin- 
gencies, the  mother  may  maintain  an  action 
under  the  above  section."  In  the  case  of 
Railway  Co.  v.  Lohges,  6  Ind.  App.  288,  33 
N.  E.  449,  this  court  held  that  because  a 
mother  brought  an  action  for  an  injury  to  her 
child,  she  had  brought  herself  within  the 
terms  of  section  266,  supra,  or,  in  otta^ 
words,  that  the  mere  bringing  of  the  action 
was  not  sufficient  to  entitle  her  to  recover 
unless  she  alleged  and  proved  either  the 
death  of  the  father,  bis  desertion  of  his  fam- 
ily, or  his  Imprisonment  The  only  allega- 
tions of  fact  in  the  complaint  tending  to  show 
any  right  in  the  appellee  to  the  services  uf 
the  Injured  minor,  are:    "That  on  or  about 
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tbe  said  date,  Joseph  WUIoeby,  the  adopted 
»3n  of  eald  plaintiff,  then  abont  thirteen  yean 
of  age,  was  upon  said  North  New  Jersey 
street,  between  North  and  Michigan  streets, 
and  desired  to  go  south,  and  to  take  passage 
upon  and  ride  in  one  of  said  defendant's  cars 
as  a  passenger  to  a  point  on  said  defendant's 
railway  distant  from  where  be  then  and 
there  was;  *  *  *  that  by  reason  of  the 
injuzieB  ao  received  by  the  said  Joseph  WU- 
Ioeby *  *  *  he  has  been  rendered  forever 
incapable  of  performing  manual  labor  or  earn- 
ing a  support  for  himself  or  tot  this  plaintiff; 
that  by  reason  of  the  injuries  so  inflicted  up- 
on said  Joseph  Willoeby  as  aforesaid  this 
ji^iintiff  was  compelled  to  and  did  lay  out 
and  expoid  large  sums  of  money  in  caring  for 
and  nursing  him,  the  said  Joseph  WUIoeby, 
whUe  sick  and  suffering  by  reason  thereof, 
and  was  compelled  to  and  did  lay  out  and 
expend  large  sums  of  money  for  surgical  and 
medical  attendance,  and  will  hereafter  be 
compeUed  to  further  lay  out  and  expend  large 
Bums  of  money  for  medical  and  surgical  at- 
tendance in  reUeving  and  In  attempting  to 
cure  him  of  the  effects  of  said  injuries;  that 
by  reason  of  said  injuries  so  Inflicted  upon 
said  Joseph  WUIoeby  as  aforesaid  the  plain- 
tiff has  been  deprived  of  the  value  of  the 
services  of  said  Joseph  WUIoeby  since  the 
aforesaid  date  of  said  injuries,  and  win  be 
deprived  of  his  services  and  tbe  value  thereof 
untU  the  said  Joseph  WiUoeby  shall  attain 
the  age  of  twenty-one  years."  It  wlU  be  no- 
ticed that  there  is  no  direct  aUegation  in  the 
complaint  that  the  plaintiff  had  "adopted" 
said  Joseph  Willoeby;  the  question  being 
whether  that  fact  is  pleaded,  or  whether  It 
appears  by  way  of  recital  or  inference.  The 
pleader  evidently  took  It  for  granted  that  It 
was  unnecessary  to  allege  directly  or  prove 
any  facts  that  would  show  that  tbe  plaintiff 
had  a  right  to  the  services  of  the  boy.  Of 
course,  if  to  allege  that  the  adopted  son  of 
the  plaintiff  was  injured  is  to  be  considered 
as  sufficient  in  law  to  show  that  she  was  en- 
titled to  his  services,  then  the  complaint  Is 
probably  good,  for  the  facts  alleged  do  show 
that  she  was  deprived  of  his  services.  The 
counsel  for  appellee  seek  to  uphold  the  suffi- 
ciency of  the  complaint  upon  the  assumption 
that  at  common  law  the  mother  had  a  right 
to  recover  damages  for  the  loss  of  her  minor 
chUd,  caused  by  the  wrongful  act  of  anoth- 
er, hence  the  demurrer  to  the  complaint  for 
want  of  facts  admitted  the  right  of  appeUee 
to  bring  such  an  action.  As  we  have  already 
stated,  no  such  right  exists  at  common  law, 
and  it  is  granted  by  the  statute  only  apon 
showing  that  certain  facts  exist.  In  the  case 
of  Berry  v.  RaUroad  Co.,  128  Ind.  484,  28  N, 
E.  182,  It  was  held,  In  an  action  brought  by 
a  guardian  of  a  minor  to  recover  damages  for 
the  aUeged  negligent  klUing  of  his  ward,  that 
it  was  necessary  to  aUege  facts  showing  the 
emancipation  of  the  minor  by  his  parents. 
There  are  no  such  allegations  In  the  complaint 
before  ns  showing  the  emancipation  of  the 


boy,  Joseph  Willoeby,  by  his  natural  parents. 
An  examination  of  the  evidence  discloses  an 
utter  ladi  of  evidence  to  show  that  the  appel* 
lee  was  entitled  to  the  services  of  the  boy, 
Joseph  Willoeby,  which  would  entitle  her  to 
recover  in  this  action.  Other  questions  con- 
cerning the  exclusion  of  evidence  offered  and 
as  to  the  amount  of  the  damages  assessed  are 
urged,  but,  inasmuch  as  the  Judgment  must 
be  reversed,  and  these  questions  may  not 
arise  again,  we  wUl  not  consider  or  decide 
them.  Judgment  Teversed,  with  instructions 
to  sustain  the  appellant's  motion  for  a  new 
trial,  with  leave  to  appeUee  to  amend  ber 
complaint 
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MIDDAUGH  V.  STOUGH. 
(Snpreme  Court  of  Illinois.     May  12,  1896.) 
ViNsoB  AND  PUBCH4SBR— Contract — Orris  ahd 

ACCBPTANCB. 

Defendant  wrote  plaintiff,  offering  a  cer- 
tain snm  for  certain  land.  Plaintiff,  instead 
of  writing  an  nnqnalified  acceptance,  wrote, 
accepting  the  offer,  "provided"  defendant  pay 
the  taxes  on  the  land,  and  plaintiff  receive 
the  rent;  defendant  to  take  possession  as  fast 
as  he  could,  subject  to  cTiiting  leases.  BM, 
that  the  correspondoice  did  not  constitute  a 
contract 

Appeal  from  circuit  court,  Dupage  county; 

0  W.  Upton,  Judge. 

BlU  by  OUver  J.  Stough  against  Henry  C. 
Middaugh.  From  a  decree  for  complainant, 
defendant  appeals.     Affirmed. 

M.  L.  Raf tree,  for  appellant  B.  H.  Gary, 
for  appeUee. 

WILKIN,  J.  This  Is  a  bUl  filed  by  Oliver 
J.  Stough  on  the  4th  day  of  June,  1891,  in 
the  circuit  court  of  Dupage  county,  to  re- 
move a  cloud  upon  the  title  of  certain  real 
estate  owned  by  him,  viz.:  The  £.  half  of 
the  S.  E.  quarter  of  section  3,  38  N.,  range 
11  E.  of  third  P.  M.  (except  13%  acres  in 
northeast  comer  thereof);  also  the  south  53 
acres  of  the  W.  %  of  the  S.  W.  %  of  section 
2,  township  and  range  aforesaid.  AppeUee 
Uved  in  CaUfomia,  and  for  some  time  prior 
to  the  26th  day  of  July,  1889,  had  been  in 
correspondence  with  appellant,  who  was 
seeking  to  purclmse  this  land.  On  that  day 
appeUant  wrote  the  foUowlng  letter  to  ap- 
peUee: "July  26,  1889.  O.  J.  Stough,  Esq., 
San  Diego,  California— Dear  Sir:  Your  favor 
of  the  10th  Inst  received.  •••  In  re- 
gard to  the  two  fractional  eighty-acre  tracts 
north  of  me,  I  cannot  say  much  more  than 

1  have  already  said  In  my  letter  of  Feb- 
ruary 12,  1889.  They  are  about  as  much 
run  down  as  they  can  be  by  poor  farming. 
Flax  this  year  on  that  too  poor  to  raise  cats. 
Quack  grass  (about  twenty  acres)  has  taken 
possession  entirely  on  the  northeast  corner 
forty-two  acres  or  fifty-three  acres.  These 
lands  are  too  far  from  railroad  to  be  avaU- 
able  for  subdivision  for  a  good  many  years. 
I  think  I  ttsve  offered  you  aU  they  are  worth 
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at  present.  The  future  uncertain,  but  io  say 
I  will  not  make  an  offer  at  any  price,  I  will, 
however,  say  I  will  pay  you  $11,000,  or 
ninety-two  dollars  and  fifty  cents  per  acre, 
as  foUows:  $2,000  cash,  or  all  over  $9,000 
balance  5  pe/  cent,  annual  interest,  on  or 
before  ten  years  after  date,  should  be  an 
abstract  of  title  and  merchantable  deed." 
To  which  letter  appellee  made  the  following 
answer:  "San  Diego,  California,  July  31, 
1889.  H.  C.  Mldflaugh— Dear  Sir:  Yours 
2eth  Is  at  hand.  •  •  *  I  inclose  an  OPd* 
on  Perry  for  abstracts  which  I  think  I  have, 
which  may  be  brought  to  date.  If  they  are 
lost,  I  will  Instruct  him  about  new  cmes,  and 
bringing  down.  If  everything  is  right,  I 
will  take  $11,000  for  what  I  have,  more  or 
less.  The  park,  you  know,  takes  off  a  little. 
You  must  pay  the  tax,  and  I  must  have  the 
rent,  and  yon  take  possession  fast  as  yon 
can,  sub.  to  leases.  Better  not  speak  of 
sale  to  any  one  until  you  see  that  all  Is  cor- 
rect about  title.  Perry  will  only  know  that 
yon  are  tooUag  at  title  for  some  other  pur- 
pose. In  case  I  do  not  find  any  abstracts, 
will  there  be  any  need  of  doing  any  more 
than  bringing  yours  down  to  date  from  me 
to  the  53-acre  lot?  Five  per  cent  seems  a 
little  low  here.  I  have  Just  made  a  loan  of 
$20,000  at  16,  and  we  do  nothing  less  than 
12  per  cent  at  bank.  I  have  never  thought 
of  anything  less  than  $20,000  for  my  sixty 
acres  east  of  you,  but  if  you  can  get  an  offer 
of  $12,000  at  any  time,  let  me  know.  This 
is  really  village  property,  and  Is  nearer  and 
far  better  than  the  Robblns  bouse  place.  It 
would  make  some  city  man  a  fine  home. 
The  weather  Is  so  lovely  here  I  do  not  want 
to  go  back,  and  I  can  make  up  here  all  I 
lose  there  on  property.  In  fact  have  made 
so  much  here  I  do  not  care  for  that  Yr.  Ty., 
O.  J.  Stough.  P.  S.  If  abstracts  are  Ih  my 
vault,  you  bad  better  look  at  them  as  they 
are,  and  then  have  Perry  get  brot  down." 
On  the  same  day  appellee  wrote  to  Perry: 
"D.  L.  P.;  Let  H.  C.  Middaugh  have  the 
abstrs.  to  my  two  lots  north  of  him.  July 
31,  1889.  O.  J.  Stough."  The  abstracts  at 
title  were  examined  by  appellant,  and  the 
title  found  defective.  Appellee  was  notified 
of  the  defects,  and  he  came  on  to  Chicago, 
and  had  an  Interview  with  appellant  there 
in  regard  to  the  sale  of  this  land.  Appellee 
offered  to  complete  the  sale  by  making  a 
quitclaim  deed,  but  appellant  would  not  ac- 
cept that  demanding  a  warranty  deed.  This 
was  refused.  About  March,  1890,  appellant 
had  the  above  letters  recorded  on  the  records 
of  Dupage  county,  together  with  his  affida- 
vit identifying  the  lands  referred  to  in  the 
letters,  stating  that  he  had  purchased  the 
lands  In  good  faith,  and  was  ready  to  con- 
summate the  sale.  The  bill  sets  forth  these 
letters,  and  alleges  that  the  terms  of  sale 
were  never  consummated  or  agreed  upon  by 
the  parties;  that  the  letters  were  recorded, 
and  now  constitute  a  cloud  upon  complain- 
ant's title,  preventing  him   from   disposing 


of  the  iMnperty.  On  September  16,  1891, 
Middaugh  filed  his  answer,  denying  that  the 
terms  of  sale  were  not  completed  or  agreed 
upon  between  complainant  and  defendant 
but  averring  that  "all  of  said  terms  were 
fully  agreed  upon  between  complainant  and 
defendant  and  were  carried  out  and  con- 
summated in  good  faith  by  defendant,  so  far 
as  It  is  possible  for  defendant  to  do  so;  and 
that  the  only  reason  said  sale  was  not  en- 
tirely consummated  was  owing  to  the  fault 
of  complainant  to  carry  out  his  part  of  said 
agreement."  Middaugh  then  filed  a  cross  blU 
alleging  the  contract,  and  praying  a  specific 
performance.  UiKm  the  hearing  the  cross 
bill  was  dismissed,  and  relief  granted  as 
prayed  In  the  original  bill.  To  reverse  this 
decree  an  appeal  is  prosecuted  to  this  court. 
The  agreement  between  the  parties  for  the 
conveyance  of  this  land.  If  it  existed  at  all, 
is  to  be  found  In  the  letters  above  set  forth; 
and  the  only  question  in  this  cause  Is,  do 
they  constitute  such  a  contract?  Appellant's 
letter  of  July  28, 1889,  Is  an  offer  to  pay  ap- 
pellee a  certain  sum  for  the  land,  naming 
the  terms  of  payment  Apprflee's  reply  is 
not  simply  an  unqualified  acceptance  of  the 
proposition,  but  is  more.  It  accepts  appel- 
lant's offer,  provided  the  latter  pay  the  tax 
on  the  land,  and  the  appellee  receive  the 
rent  the  defendant  to  take  possession  as  fast 
as  he  can,  subject  to  the  leases.  There  were 
other  provisions,  such  as  that  the  sale  would 
be  completed  "If  everything  Is  right"  Ap- 
pellee also  wanted  to  know  how  far  bock 
the  abstract  to  "the  53-acre  lot  should  be 
extended."  There  is  no  evidence  of  any 
kind  that  these  new  propositions  were  ever 
agreed  upon  by  the  parties.  That  they  were 
material  cannot  be  questioned.  Appellee's 
letter  having  restated  the  terms  of  appel- 
lant's proposition  with  material  changes 
therein,  It  required  an  acceptance  of  the  ad- 
dltlonxLl  terms  on  the  part  of  appellant;  and. 
however  slight  may  have  been  the  variation. 
It  bad  the  effect  of  changing  appellee's  let- 
ter Into  a  new  proposition,  and,  until  un- 
equivocally accepted,  there  was  no  contract 
Maclay  v.  Harvey,  90  III.  528,  citing  Hough 
V.  Brown,  19  N.  Y.  111.  Also,'  see  Corcoran 
V.  White,  117  lU.  118,  7  N.  B.  525.  We 
think  the  decree  of  the  circuit  court  was 
proper,  and  It  will  accordingly  be  affirmed. 


aei  lu.  M) 
GAGE  V.  THOMPSON. 

(Snpreme  Court  of  Illinois.     May  12,  1896.) 

BunUT  Records  —  Actios  to  ESstabi.ish  Titlb  — 
Whkn  Libs — Deckbe— Adtebsb  Possbssiok. 

1.  Where  the  deeds  in  plaintiffs  chain  of 
title  have  been  destroyed  by  fire,  he  may  main- 
tain an  action  to  establisli  liis  title  under  the 
burnt  records  act  though  other  q^aestions  as  to 
title,  involving  tax  deeds,  also  arise. 

2.  Evidence  that  a  defendant  paid  taxes 
on  land  for  seven  years,  but  that  the  land  was 
vacant  for  two  years  during  such  period,  and 
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that  tha«  were  no  improvements  on  the  land, 
except  a  few  ditches,  is  insufficient  to  establish 
title  bj  adT«-se  possession,  under  Rev.  8t.  c. 
83,  i  ^  proTidiDK  that  title  by  adverse  posses- 
sion accmes  after  continuous  possession  of 
land  for  seven  successive  years  under  color  of 
title  and  payment  of  taxes. 

3.  In  an  action  to  establish  title  under  the 
burnt  records  act,  a  decree  was  rendered  de- 
claring the  title  to  be  in  plaintiff,  bnt  requiring 
her  to  pay  a  certain  sum,  which  was  the 
agreed  value  of  the  tax  titles  owned  by  one  of 
the  defendants.  Stid,  that  it  was  error  to  tail 
to  order,  in  such  decree,  the  payment  of  inter- 
est Ml  such  sum,  or  to  fix  a  definite  time  for  its 
iwyment. 

Appeal  from  Btiperlor  court,  Cook  county; 
John  Barton  Payne,  Judige. 

Action  by  Camilla  S.  Thompson  against 
Asaliel  Gage  and  Helen  S.  Gage.  Defend- 
ant Aaahel  Gage  died  pending  suit,  and  from 
a  Judgment  against  her  defendant  Helen  S. 
Gage  appeals.     Modified. 

A.  N.  Gage,  for  appellant  Green,  Bob- 
bins &  Honors,  for  appellee. 


CABTWiUGHT,  J.  The  original  bill  In 
this  case  was  filed  January  23,  1893,  by  ap- 
pellee, Camilla  S.  Thompson,  against  Asahel 
Gage,  together  with  appellant  and  others,  to 
establish  title,  under  the  burnt  records  act, 
to  a  tract  of  land  In  Cook  county.  The  bill 
was  subsequently  amended,  and  Asahel  Gage 
filed  his  answer,  but  died  pending  the  litiga- 
tion, leaving  appellant  his  sole  devisee.  She 
answered  the  amended  bill,  setting  up  title 
in  herself  under  four  tax  deeds  Issued  to 
Asahel  Gage,  the  first  of  which  was  not 
put  in  evidence.  The  other  three,  which 
were  In  evidence  at  the  bearing,  and  relied 
upon  as  title,  were  dated,  respectively,  July 
31,  1876,  August  4,  1879,  and  September  10, 
1883.  She  also  filed  a  cross  bill,  asserting 
title  in  herself.  The  cross  bill  was  answer- 
ed, and,  replications  having  been  filed,  the 
cause  was  heard,  and  a  decree  was  entered 
dismissing  the  cross  bill  for  want  of  equity, 
and  establishing  title  in  Camilla  S.  Thomp- 
son, subject  to  the  payment  by  her  to  ap- 
pellant of  the  sum  of  $525.68,  which  was 
agreed  upon  by  the  parties  as  the  amount  to 
which  appellant  would  be  entitled  as  a  con- 
dition precedent  to  setting  aside  the  three 
tax  deeds  offered  in  evidence. 

It  is  contended  by  appellant  that  the  ques- 
tions presented  by  this  record  could  not 
properly  be  considered  in  a  bill  brought  un- 
der the  provisions  of  the  burnt  records  act, 
and  the  case  of  Gage  v.  McLaughlin,  101  111. 
155,  Is  relied  upon  to  sustain  the  claim.  In 
that  case  it  is  said  that  the  only  object  of 
the  bill  was  to  set  aside  the  tax  deeds  of 
Gage,  bnt  in  this  case  It  was  alleged  and 
proved  that  the  record  of  links  in  the  peti- 
tioner's chain  of  title  had  been  destroyed  by 
fire,  and  the  proceeding  was  necessary  to 
establish  and  confirm  her  title.  The  bill 
vas  therefore  properly  filed  under  that  act, 
although  other  questions  as  to  title  were  also 
Involved.    Smith  t.  Hutchinson,  108  111.  6C2; 


Gage  V.  Caraher,  125  IlL  447,  17  N.  E.  777; 
Gage  V.  Du  Puy,  134  111.  132,  24  N.  B.  866; 
Harding  y.  Fuller,  141  IlL  308,  30  N.  B.  1053; 
Gage  V.  Gentzel,  144  111.  450,  33  N.  B.  536. 

The  main  issue  in  the  case  Is  whether  ap- 
t>ellant  established  title  under  section  6,  c. 
83,  Rev.  St.,  by  proof  of  actual  possession 
of  the  land  in  question  for  seven  successive 
years  under  color  of  title  made  in  good  faith, 
and  payment  of  all  taxes  legally  assessed  on 
the  land  during  the  same  period.  The  ques- 
tion whether  the  description  of  the  land  in 
the  tax  deeds  was  sufficiently  definite  to 
make  the  deeds  color  of  title  to  the  premises 
In  controversy  has  been  raised  and  argued 
by  counsel,  but  will  not  be  considered,  for 
the  reason  that.  If  it  Is  assumed  they  did 
constitute  such  color,  there  was  a  failure  to 
prove  actual  possession  of  the  property  for 
seven  successlTe  years  before  the  suit  was 
brought  The  only  period  during  which  sev- 
en years'  payment  of  taxes  could  be  claimed 
by  appellant  began  when  the  taxes  for  1884 
were  paid,  on  September  11,  1885,  and  she 
was  bound  to  prove  possession  during  the 
same  period.  The  land  was  occupied  by 
Glaus  Notterman,  as  tenant  of  Asahel  Gage, 
during  the  summers  of  1884  and  1886,  but 
was  vacant  and  unoccupied  during  the  years 
1886  and  1887.  In  the  spring  of  1888  Asahel 
Gage  leased  It  to  William  P.  Gray,  who  oc- 
cupied it  thereafter  by  his  tenant  The  first 
person  to  occupy  It  after  1885  was  John 
Suckow,  as  a  tenant  of  said  William  P. 
Gray,  In  1888. 

It  Is  argued  by  counsel  for  appellant  that 
there  is  no  evidence  that  the  premises  were 
vacant  In  1886  and  1887,  and  that  Inasmuch 
as  possession  had  been  shown  in  Asahel 
Gage  by  his  tenant  in  1884  and  1883,  the  law 
would  presume  such  possession  continued. 
If  that  could  be  said  to  be  true,  under  the 
provisions  of  this  statute,  which  requires 
actual  and  continuous  possession  of  the  prop- 
erty, the  claim  is  not  sustained  by  the  proof, 
which  shows  that  the  premises  were  vacant 
and  unoccupied  during  that  time.  There  was 
no  fence  or  improvement  of  any  kind  on  the 
premises.  There  were  some  ditches  along 
the  lines  of  the  tract  which  perhaps  served 
in  some  degree  to  distinguish  it  from  ad- 
joining land,  but  there  was  nothing  in  the 
nature  of  an  inclosure.  The  land  was  shown 
to  be  vacant  by  three  witnesses,  all  of  whom 
were  called  and  examined  on  behalf  of  ap- 
pellant Notterman  left  the  land  In  1885, 
and  John  Suckow  testified  that  no  one  had  it 
between  Notterman's  time  and  his.  Henry 
Suckow  testified  that  it  was  vacant  one 
year,  and  he  did  not  know  bnt  two  years, 
though  his  best  recollection  was  that  it  was 
one  year:  and  William  P.  Gray  said  that  it 
was  vacant  between  the  date  when  Claus 
Notterman  had  it  and  the  summer  of  1888. 
No  room  was  left  for  any  presumption,  if  one 
could  be  indulged.  Appellant  says,  however, 
that,  even  if  she  failed  iu  establishing  title 
under  the  limitation  law,  she  showed  a  sn- 
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perlor  title  under  the  tax  deed  to  Asahel 
Gage  dated  September  19,  1883.  The  only 
proof  of  such  title  was  the  tax  deed  itself, 
which  was  not  suflSclent  for  the  purpose, 
without  any  Judgment  or  precept  in  support 
of  It  Smith  T.  Hutchinson,  108  111.  662; 
Burton  t.  Perry,  146  lU.  71,  34  N.  E.  60;  Gil- 
breath  v.  DUday,  152  IlL  207,  38  N.  B5.  672. 
The  decree  fixed  no  time  within  which  the 
money  should  be  paid  to  appellant,  in  case 
the  complainant  elected  to  malte  such  pay- 
ment, and  take  the  benefit  of  the  decree, 
and  made  no  provision  for  Interest  upon  the 
amount  found  due  from  the  date  of  the  de- 
cree until  it  should  be  paid,  or  for  any  dis- 
position of  the  bill  as  to  appellant  in  case 
the  money  should  not  be  paid;  and  in  these 
particulars  we  think  it  was  erroneous.  The 
proper  practice  in  such  cases  is  to  fix  the 
terms,  and,  In  case  the  complainant  declines 
or  refuses  to  comply  with  them,  to  dismiss 
the  bill  FarweU  r.  Harding,  96  lU.  32; 
Alexander  t.  Merrick,  121  111.  606,  13  N.  B. 
190. 

It  Is  insisted  for  appellee,  with  respect  to 
the  Interest,  that  the  point  is  trival,  and 
that  appellant  was  allowed  in  the  decree 
more  than  was  due  her,  which  would  offset 
the  Interest  As  the  amount  fixed  in  the  de- 
cree was  agreed  upon,  and  no  error  is  as- 
signed in  respect  to  it  by  appellee,  it  must 
be  taken  to  be  the  amount  then  due,  and  up- 
on that  amount  appellant  was  entitled  to  in- 
terest at  5  p&e  cent  until  it  should  be  paid. 
As  to  fixing  a  time  within  which  the  money 
must  be  paid,  and  proyiding  for  dismissing 
the  bill,  it  is  claimed  that  a  reasonable  time 
was  implied,  and  that  appellant  could  go  In- 
to court,  and  have  a  supplemental  order  en- 
tered, fixing  the  time  and  making  the  pro- 
vision for  dismissal.  There  was  no  new 
fact  or  matter  not  already  appearing  in  the 
record  to  be  brought  to  the  attention  of  the 
court  by  the  appellant,  for  the  puri>ose  of 
having  the  terms  of  the  decree  changed  or 
modified,  and,  under  such  circumstances,  she 
was  not  bound  to  seek  for  a  supplemental 
decree  merely  for  the  correction  of  an  error. 

It  Is  also  said  that  appellee  was  entitled 
to  relief  against  other  defendants,  and  so 
the  bill  should  not  be  dismissed.  The  right 
of  appellant  was  to  have  it  dismissed  as  to 
her.  She  was  only  made  a  party  to  contest 
her  tax  title,  and  the  question  of  dismissing 
It  as  to  other  defendants  is  not  involved  in 
any  way. 

The  decree  of  the  superior  court  will  be 
modified,  so  as  to  require  the  payment  of  in- 
terest at  the  rate  of  5  per  cent  per  annum 
upon  the  amount  found  due  the  appellant 
from  April  22,  1895,  the  date  of  said  decree, 
and  to  provide  that  the  moneys  due  appel- 
lant shall  be  paid  within  60  days  from  the 
entry  of  this  Judgment,  or  the  bill  will  stand 
dismissed  as  to  the  appellant  The  decree 
is  affirmed  in  all  other  respects,  and  the  par- 
ties will  each  pay  one-half  of  the  costs  of 
this  court.     Modified  and  affirmed. 


PENTZEIi   T.   SQUIRB. 
(Sopreme  Conrt  of  Ulinois.    May  12,  1886l) 

LbOAI.  NOTIOBS— PDBLIOATIOX— NBW8FAFBB — COB- 

POBATION  PdBUSBEK — CsBTiriCATB  Of 

POBUOATIOM — SUFPlCIENCr. 

1.  A  secular,  weekly  newspaper  of  16 
l>ages  Of  12^  inches  in  length  and  10  inche* 
In  width,  containing  reports  of  decisions  and  di- 
gest of  cases  as  well  as  news  of  a  general 
DBtore,  and  having  a  large  and  general  drcola- 
tiou  amongst  lawyers  and  laymen,  complies 
with  Rev.  St  c.  7V,  |i  14,  requiring  notice 
of  execution  sales  to  be  printed  and  published 
in  a  public  newspaper  m  the  county  where 
such  sale  shall  be  made,  and  chapter  100,  {  5, 
providing  that  when  any  notice  is  required  by 
law  to  be  pubUshed  in  a  newspaper  it  sbaU 
be  intended  to  be  a  secular  newspaper  of  gen- 
eral circulation. 

2.  Under  2  Starr  &  G.  Ann.  St  p.  1674,  pro- 
viding that  when  any  notice  shall  be  required 
by  law  to  be  published  in  any  newspaper,  and 
no  other  mode  of  proving  the  same  is  provided, 
the  certificate  of  the  publisher,  by  himself  or 
bis  authorized  agent,  etc.,  shall  be  snffident 
evidence  of  the  publication  thereof,  a  certifi- 
cate executed  in  the  name  of  the  corporation 
(>ublislung  the  newspaper,  by  one  who  was  da- 
y  authorised  to  do  so  by  the  board  of  directors, 
and  who  signed  the  same  as  "authorized  agent" 
of  the  corporation,  and  attached  the  corporate 
seal  thereto,  is  sufficient  though  it  was  not 
countersigned  by  the  secretary. 

Appeal  from  circuit  court.  Cook  county;  K. 
W.  Burke,  Judge. 

Action  by  Charles  A.  Squire  against  Je- 
rome C.  PentzeL  Defendant's  motion  to  set 
aside  a  sberifTs  sale  of  lands  made  under  ex- 
ecution Issued  on  a  Judgment  rendered  against 
defendant  was  denied,  and  he  appeals.  Af- 
firmed. 

W.  J.  Watts,  for  appellant  Young,  Ua- 
keel  &  Bradley,  for  appellee. 

MAORUDER,  J.  This  is  a  motion  by  ap- 
pellant in  the  circuit  court  of  Cook  county  to 
set  aside  a  sheriff's  sale  of  land  made  under 
an  execution  issued  upon  a  Judgment  rendered 
against  appellant  and  in  favor  of  appellee. 
The  grounds  upon  which  It  is  moved  to  set 
aside  the  stde  are  that  the  Chicago  Law  Jour- 
nal Weekly,  in  which  the  notice  of  the  sale 
was  published,  is  not  a  public  newspaper 
within  the  meaning  of  the  statute,  and  that 
the  certificate  of  the  publication  of  the  notice 
is  not  such  a  certificate  of  notice  as  the  law 
requires.  The  court  below,  after  hearing  evi- 
dence in  support  of  and  against  the  motion, 
found  the  facta  against  the  appellant  upon 
both  of  the  grounds  named  in  the  motion,  and 
refused  to  hold  the  law  to  be  with  the  de- 
fendant, either  as  to  the  character  of  the 
Journal  In  question,  or  as  to  the  sufficiency  of 
the  certificate  of  publication.  The  motion 
was  thereupon  denied,  and  an  appeal  was  tak- 
en. 

1.  The  first  question  Is  whether  the  Chicago 
I«w  Journal  Weekly  is  a  public  newspaper 
within  the  meaning  of  the  statute.  Section 
14,  c  77,  of  the  Revised  Statutes  of  Illinois 
provides  that:  "No  real  estate  shall  be  sold 
by  virtue  of  any  execution  aforesaid,  except 
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at  pnbllc  Tendae,  between  the  hours  of  8  In 
the  morning  and  the  getting  of  the  gun  of  the 
same  day,  nor  unless  the  time  (specifying  the 
partlcolar  hour  of  said  day  at  which  said 
gale  shall  commence]  and  the  place  of  holding 
such  sale  shall  have  been  previously  adver- 
tised three  snccesslve  weeks,  once  In  each 
week,  in  a  public  newspaper  printed  and  pub- 
lished In  the  county  where  said  sale  shall  be 
made,"  etc.  Section  5,  c.  100,  of  the  Revised 
Statutes  of  Illlnoig,  enacts  that:  "When  any 
notice  Is  required  by  law  or  contract  to  be 
published  In  a  newspaper  (imless  otherwise 
expressly  provided  In  the  contract).  It  shall 
be  intended  to  be  a  secular  newspaper  of  gen- 
eral circulation,  published  in  the  dty,  town  at 
county,  or  some  paper  especially  authorized  by 
law  to  publish  legal  notices  in  the  city,  town 
or  county."  The  testimony  of  Fred  li.  Mor- 
rison, hereinafter  named,  was  to  the  effect  that 
said  Clilcago  Law  Journal  Weekly  Is  a  secu- 
lar newspaper  of  general  circulation,  printed 
and  published  In  the  dty  of  Chicago,  county 
of  Cook,  state  of  Illinois;  that  said  i)aper, 
copies  of  which  are  shown  to  the  court.  Is  a 
newspaper  of  16  pages  of  12^  inches  in  length 
and  10  inches  In  width,  and  is  published 
weekly  on  Friday  of  each  and  every  week, 
and  circulates  among  lawyers  and  laymen; 
that  besides  the  reports  of  decisions  of  courts 
of  record,  of  courts  of  review  and  of  appellate 
Jurisdiction,  and  a  digest  of  cases,  it  contains 
news  of  general  nature  of  current  events  and 
of  general  importance  to  the  public;  that  the 
average  weekly  circulation  of  said  Chicago 
Law  Journal  Weekly  Is  8,876  copies.  Upon 
substantially  the  same  evidence  as  the  above 
the  several  papers  named  in  the  following 
cases:  Kerr  v.  Hltt,  75  111.  61;  Railton  v. 
Lander.  126  111.  219,  18  ti.E.  555;  and  Maass 
T.  Hess,  140  lU.  576,  29  N.  E.  887— were  held 
to  be  secular  newspapers  of  general  circula- 
tion within  the  meaning  of  said  section  5  of 
chapter  100.  Upon  the  authority  of  the  cases 
referred  to,  the  Chicago  Law  Journal  Weekly 
must  be  r^iarded  as  a  secular  newspaper  of 
general  circulation  within  the  meaning  of  that 
section.  We  think,  also,  that,  being  a  secular 
newspaper  of  general  circulation  within  the 
meaning  of  section  6,  it  cannot,  in  the  light 
of  the  foregoing  testimony,  be  regarded  othet^ 
wise  than  as  a  public  newspaper  within  the 
meaning  of  section  14  of  chapter  77. 

2.  The  certificate  of  publication  ot  the  no- 
tice of  the  sale,  as  introduced  in  evidence.  Is 
as  follows:  "This  is  to  certify  that  the  notice, 
a  true  copy  of  which  is  hereto  amiexed,  was 
published,  in  the  Chicago  Law  Journal  Week- 
ly, a  secular  newspaper  of  general  circula- 
tion, published  weekly  in  the  city  of  Chicago, 
Cook  county,  and  state  of  Illinois,  by  the 
Law  Journal  Print,  a  corp<Nration  existing 
under  the  laws  of  the  state  of  Illiuols,  three 
times,  for  three  weeks  successively;  that  the 
date  of  the  first  publication  was  the  Slst 
day  of  January,  A.  D.  1896,  and  the  last  put>- 
licatlon  was  the  14th  day  of  February,  A.  D. 
1896.    In  testimony  whereof  the  Law  Jour- 


nal Print  has  caused  this  certificate  to  be 
signed  by  its  authorized  agent,  and  the  cor- 
porate seal  thereof  to  be  affixed,  this  15th 
day  of  February,  A.  D.  1896.  [SeaL]  Law 
Journal  Print  Fred  L.  Morrison,  Author- 
ized Agent."  The  statute  respecting  certifi- 
cation of  legal  notices  provides:  "That  when 
any  notice  shall  be  required  by  law,  or  the 
order  of  court,  or  by  any  contract  to  be  pub- 
lished in  any  newspaper,  and  no  other  mode 
of  proving  the  same  is  provided,  the  certifi- 
cate of  the  publisher,  by  himself  or  his  au- 
thorized agent,  with  a  written  or  printed 
copy  of  such  notice  annexed,  stating  the  num- 
ber of  times  which  the  same  shall  have  been 
published,  and  the  dates  of  the  first  and  last 
papers  containing  the  same,  shall  be  sufficient 
evidence  of  the  publication  therein  set  forth." 
2  Starr  &  C.  Ann  st  p.  1674.  The  objection 
Is  made  to  the  notice  that  the  statute  contem- 
plates a  certificate  made  by  the  publisher  or 
bis  authorized  agent,  and  that  the  only  per- 
son whom  a  corporation  can  duly  authorize 
as  its  agent  Is  the  person  who  keeps,  or  is 
supposed  to  keep,  its  corporate  seal,— the 
secretary  of  the  corporation.  In  Maass  v. 
Hess,  supra,  it  was  said:  "There  is  no  force 
In  the  objection  that  the  paper  is  published 
by  a  corporation.  Proof  of  publication  may 
be  made  by  the  authorized  agent  of  the  pub- 
lisher, as  well  as  by  the  publisher.  A  cor- 
poration may  certainly  have  an  authorized 
agent  as  well  as  an  individual  or  co-partner- 
ship." It  was  conceded  that  the  Law  Jour- 
nal Print  was  a  corporation  duly  organized 
under  the  laws  of  Ililnols.  It  was  proved 
from  the  minutes  of  the  board  of  directors 
of  that  c(vporation  that  on  February  3,  1896, 
said  board  passed  a  resolution  appointing 
Fred  L.  Morrison  agent  of  said  Law  Journal 
Print,  and  authorized  him  to  certify  to  all 
the  certificates  required  to  be  made  in  the 
publication  of  the  Chicago  Law  Journal 
Weekly.  As  a  general  rule,  in  the  absence 
of  an  act  of  the  legislature  or  provision  made 
by  by-laws,  a  corporation  acts  through  its 
president,  he  being  the  legal  head  of  the 
body;  and  In  Bass  v.  Pec^le,  159  m.  207, 
42  N.  E.  880,  it  was  held  that  a  certificate  of 
publication,  signed  by  the  president  of  a  cor- 
poration publishing  a  newspaper,  was  suffi- 
cient In  that  case  the  act  performed  by  the 
president  was  presumed  to  be  legally  done 
and  binding  on  the  corporation.  But  we  see 
no  reason  why  a  corporation  may  not,  by  a 
res(dution  of  Its  board  of  directors,  designate 
a  particular  person  to  act  as  its  authorized 
agent  in  the  performance  of  a  specified  duty, 
such  as  certifying  to  notices  of  publication. 
Smith  V.  Smith,  62  111.  493.  In  Smith  v. 
Smith,  supra,  it  was  held  that  a  deed,  signed 
by  the  vice  president  of  a  corporation  under 
the  corporate  seal,  but  not  countersigned  by 
the  secretary,  was  well  executed.  In  Hertlg 
r.  People,  159  ni.  237,  42  N.  B.  879,  the  oer 
tlfloate  was  signed  by  the  president  of  the 
publishing  corporation  without  the  corporate 
seal,  and  it  was  there  said  that  It  would 


Digitized  byLjOOQlC 


1066 


NORTHBAST&KM  RBFORTBH,  VoL  4S. 


have  been  an  nnnecessaiy  act  to  seal  the  cer- 
tiflcate  with  a  corporate  seaL  In  tbe  pres- 
ent case  the  corporate  seal  was  attached  to 
the  certificate,  and,  as  the  authorized  agent 
was  authorized  to  sign  the  certificate,  we 
cannot  regard  it  as  invalid  because  it  was  not 
countersigned  by  the  secretary.  Gases  are 
referred  to,  arising  under  a  statute  which 
provided  for  an  affidavit  of  the  publication 
of  the  notice  by  the  printer  or  the  foreman 
of  the  printer,  and  holding  that  such  an  affi- 
davit was  insufScient  when  the  affiant  did 
not  swear  that  he  was  the  printer  or  fore- 
man, etc.  Hill  V.  Hoover,  5  Wis.  354;  Ivers- 
lle  V.  Spaulding,  32  Wis.  894.  Here  the  cer- 
tificate states  on  its  face  that  the  publishing 
corporation  has  caused  it  to  be  signed  by  its 
authorized  agent,  and  the  corporate  seal  to 
be  affixed.  This  statement  in  tbe  body  of 
the  certificate,  taken  hi  connection  with  the 
signature  of  Pred  L.  Morrison  as  authorized 
agent,  would  seem  to  lie  sufficient  under  tbe 
doctrine  of  the  cases  referred  to.  In  Hertig 
V.  People,  supra,  where  the  certificate  was 
signed  by  the  president  of  the  corporation, 
it  was  said  that  the  matters  set  forth  in  the 
certificate  were  certified  to  by  an  individual, 
and  that  "the  corporation  could  certify  to 
nothing."  The  certificate  here  does  not  pro- 
ceed as  follows:  "I,  Pred  L.  Morrison,  au- 
thorized agent  of  tbe  Law  Journal  Print,  a 
corporation  publishing  a  newspaper  known 
as  the  Chicago  Law  Journal  Weekly,  do 
hereby  certify,"  etc.,  after  the  manner  of  tbe 
certificates  set  forth  In  Bass  v.  People,  supra, 
and  Hertig  v.  People,  snpra;  yet,  as  it  pro- 
ceeds in  general  terms,  "this  Is  to  certify," 
etc.,  and  is  signed  in  such  a  way  that  it  can 
be  regarded  as  the  certificate  of  the  author- 
ized agent  as  well  as  of  the  corporation,  we 
do  not  regard  it  as  sufficiently  obnoxious  to 
the  views  expressed  In  tbe  Hertig  Case  to 
Justify  us  In  holding  it  to  be  invalid.  The 
Judgment  of  the  circuit  court  is  affirmed. 
Affirmed. 

(161  111.  40») 

HT70HB8  et  aL  V.  RICHTER. 

(Snprenie  Court  of  Illinois.    May  12,  1896.) 

ArPBAJ.— Rbvisw— Ambndhe.vts— Ombotiohs  not 
Raised  Below. 

1.  When  an  amendment  to  a  complaint  is 
iitlowed,  defendant,  on  failare  to  move  for  a 
continuance  or  delay,  cannot,  on  appeal,  object 
that  time  was  tiot  given  to  meet  the  amend- 
ments. 

2.  Where  the  parties  treated  tbe  case  as  at 
iMoe  on  the  plea  of  general  issue,  the  fact  that 
issue  was  not  formally  joined  is  not  ground  for 
reversal. 

8.  In  itu  action  by  an  administratrix  for  the 
death  of  her  decedent,  the  failure  to  deny  in 
the  answer  that  plaintiff  is  administratrix  dis- 
penses with  the  necessity  of  proof  of  such  tact. 
GO  III.  App.  616,  affirmed. 

4.  The  objection  that  plaintiff,  in  proving 
tlie  numi)er  of  children  left  by  decedent,  show- 
ed that  some  adult  children  were  left,  cannot 
be  raised  tor  the  first  time  on  appeal. 

5.  An  objection  that  an  answer  was  not  re- 
sponsive to  the  question  is  not  available  on  ap- 


peal, where,  after  such  objection  was  interpos- 
ed, Che  question  was  repeated  in  another  fonn, 
and  a  direct  answ»  given. 

Appeal  from  appellate  court.  First  district 
Action  by  Katberlne  Rlchter  against 
Thomas  Hughes  and  others.  From  a  judg- 
ment of  tbe  appellate  court  (60  m.  App. 
616)  affirming  a  judgment  for  plaintiff  de- 
fendants appeaL    Affirmed. 

Levi  Sprague,  for  appellants.  Jones  & 
Lusk,  for  appellee. 

CART  WRIGHT,  J.  Appellee  broug^ittbls 
suit  In  tbe  superior  court  of  Cook  county, 
as  administratrix  of  the  estate  of  her  de- 
ceased husband,  John  Rlchter,  to  recover 
damages  for  his  death  occasioned,  as  was 
charged,  by  the  negligent  and  Improper  or- 
der of  tbe  foreman  under  whom  he  was  em- 
ployed, in  the  service  of  appellants,  in  un- 
loading lumber  from  a  car.  She  recovered 
a  judgment  for  $2,000,  which  has  been  af- 
firmed by  the  appellate  court  60  IIL  App. 
616.  By  the  statute,  the  facts  in  dispute 
between  the  parties  have  been  conclnsiTely 
settled  by  tbe  Judgment  of  affirmance.  It 
is  complained  that  tbe  appellate  court,  tai 
this  instance,  refused  to  investigate  and  de- 
cide upon  the  facts;  but  that  claim  Is  not 
justified  by  the  judgment  of  that  court,  and 
they  must  be  considered  aa  settied. 

Complaint  is  made  that  the  trial  court  al- 
lowed various  amendments  of  the  pleadings 
by  plaintiff,  without  giving  defendants  a 
proper  opportunity  to  plead,  and  that  the 
case  was  tried  without  Issue  being  taken  on 
the  defendants'  plea  of  not  guilty.  The 
declaration  was  amended  several  times,  and 
at  the  trial  there  were  two  amendments 
made.  The  declaration,  up  to  that  time,  had 
alleged  that  the  deceased  left  plaintiff,  his 
widow,  but  contained  no  averment  that  he 
left  any  next  of  kin.  The  court  permitted 
an  amendment  by  which  it  was  averred  that 
he  left  five  children,  who  were  named.  The 
other  amendment  came  atx>nt  in  this  way: 
Tbe  damages  had  been  laid  in  the  praecipe, 
summons,  and  declaration  at  $10,000.  In  of- 
fering evidence  at  the  trial,  the  attention  of 
plaintiff's  counsel  was  called  to  the  statnte. 
which  did  not  authorize  a  recovery  above 
$5,000,  and  the  court  gave  leave  to  amend 
by  reducing  the  ad  damnum  to  $5,000.  De- 
fendants did  not  ask  for  time,  or  make  any 
motiou  for  dela>  <»■  a  continuance,  and 
therefore  cannot  complain  that  time  and  op- 
portunity were  not  ^ven  to  meet  these 
amendments.  They  had  pleaded  the  gensal 
Issue,  which  was  the  only  available  plea; 
and,  while  issue  does  not  appear  to  have 
been  formally  taken  on  it,  the  record  re- 
cites that  issue  was  joined.  Tbe  parties 
treated  the  case  as  at  issue  on  that  plea 
to  the  amended  declaration,  and  tbe  judg- 
ment should  not  be  reversed  on  account  of 
anything  appearing  in  tbe  record  as  to  tbe 
pleading. 
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It  iB  argued  that  the  plaintiff  could  not 
recover,  as  a  matter  of  law,  for  the  reason 
that  there  was  no  proof  of  the  essential  fact 
affirmed  In  the  declaration,  that  she  was 
administratrix.  This  fact  was  not  denied 
by  plea,  so  that  It  was  admitted,  and  it  was 
not  necessary  to  make  any  proof  of  It 
Transit  Co.  t.  Shacklet.  119  lU.  232,  10  N. 
B.  896. 

It  is  next  urged  that  the  plaintiff  gave  evi- 
dence of  the  children  named  in  the  amend- 
ment to  the  declaration  as  left  by  the  de- 
ceased and  being  his  next  of  liln,  and  three 
of  these  were  adults.  No  objection  was 
made  to  this  proof,  and  no  instruction  was 
asked  limiting  the  damages  to  minors,,  and 
so  the  question. does  not  arise. 

Defendants  objected  to  an  answer  given 
by  a  witness,  on  the  ground  that  it  was  not 
responsive,  and  the  court  expressed  the 
opinion  that  It  was  responsive.  Perhaps  it 
was  only  inferentlally  so;  but  counsel  re- 
peated the  question  in  another  form,  and  a 
direct  answer  was  given,  ,so  that  no  right 
was  affected  by  the  opinion  expressed  by 
the  court  of  which  complaint  was  made. 

The  defendant  Fox,  when  examined  as  a 
witness,  was  asked  by  his  counsel  abont  the 
effect  of  talcing  out  all  the  stakes  from  one 
side  of  a  car  loaded  with  lumber,  and  an 
objection  was  sustained  to  the  question. 
This  was  a  matter  of  common  knowledge. 
The  operation  of  natural  laws,  within  the 
observation  of  everybody.  Is  not  matter  for 
expert  testimony,  and  the  objection  was 
properly  sustained. 

Several  instmctions  asked  by  defendants 
were  refused,  and  we  think  properly,  be- 
cause not  applicable  to  the  issues.  The 
charge  made  in  the  declaration  was  the  neg- 
ligent and  improper  order  of  the  foreman, 
and  these  instructions  have  no  relation  to 
the  issues  raised  by  that  charge.  The  Judg- 
ment will  be  affirmed.   Judgment  affirmed. 


(la  111.  327) 

BBOADWBLL  v,  INTER-OCEAN  HOME- 
STEAD  &    LOAN    ASS'N. 
(Snpreme  Court  of  Illmois.    May  12,  1886.) 

B0MMTK4D  AMD  LOAN  ASSOOIATION— FOKtBirUKB 

or  Charter— Insoltsmot. 
Acts  1803,  p.  83,  giving  the  auditor  of 
public  accounts  supervisory  power  over  bome- 
nlead  and  loan  associations,  provides  that  when- 
ever it  shall  appear  that  the  assets  of  such  an 
assodatioo  are  insufficient  to  warrant  the  con- 
tinuance of  business,  and  the  association,  aft- 
er notice,  fails  to  make  the  assets  sufficient,  the 
•aditor  shall  report  the  same  to  the  attorney 
general,  who  shall  apply,  on  relation  of  the  au- 
ditor, for  the  dissolution  of  the  association. 
Hdd,  that  where  a  petition  bad  been  filed  for 
the  disBolntion  of  an  insolvent  association  in 
an  original  suit  commenced  by  a  stockholder 
for  the  distribution  of  the  assets  of  the  associa- 
tion, the  attorney  Keneral,  after  the  associa- 
tion has  been  made  solvent  by  assessments 
against  the  stockholders,  which  were  charged 
to  their  credits,  the  auditor  having  approved 
such  action,  cannot  complain  of  the  refusal  of 
the  court  to  <»der  the  dissolution  of  the  asso- 
clatjom. 


Appeal  from  drcnit  court,  Cook  coonty;  B. 
S.  Tutbill.  Judge. 

Suit  by  Luclen  Broadwell  against  the  In- 
ter-Ocean Homestea^d  &  Loan  Association, 
In  which  a  petition  was  filed  by  the  attor- 
ney general,  on  the  relation  of  David  Oore, 
auditor,  for  the  dissolntion  of  the  associa- 
tion. From  a  decree  refusing  to  dissolve  the 
association,  the  attorney  general  appeals. 
Affirmed. 

Appellee  is  a  homestead  and  loan  associa- 
tion organized  under  the  statute  of  this 
state.  In  January,  18&4,  the  auditor  of  pub- 
lic accounts  caused  an  examination  of  its 
affairs  to  be  made  as  provided  in  section  16 
of  the  amendatory  act  of  1883  (Laws  1883,  p. 
83).  The  result  being  unsatisfactory,  on  the 
28th  of  tliat  month  he  notified  the  president 
and  secretary  that  the  association  was  con- 
ducting its  business  in  an  Illegal  and  unsafe 
manner;  had  diverted  a  large  amount  of  Its 
funds  to  the  payment  of  officer's  salaries 
in  violation  of  law;  tliat  its  expense  fund  had 
been  overdrawn  to  the  amount  of  $11,156.34; 
that  its  expenses  largely  exceeded  its  income, 
and  that  its  assets  were  insufficient  for  the 
payment  of  its  legal  liabilities  or  the  con- 
tinuance of  Its  business;  and  notifying  them 
that  unless  they  should,  within  60  days  from 
that  date,  "correct  such  illegal  and  unsafe 
practices,  and  make  such  assets  sufficient 
to  Justify  the  continuance  of  business,"  he 
would  report  the  association  to  the  attorney 
general,  to  be  by  him  proceeded  against  as 
provided  by  statute.  Snbsequentiy  the  as- 
sociation informed  him  that  his  requirements 
had  been  complied  with,  and  he  thereupon 
caused  an  examination  to  be  made,  and  on 
March  7,  1894,  returned  a  communication 
expressing  bis  satisfaction  with  the  then 
condition  of  affairs  of  the  association. 
Abont  the  15th  of  December  following,  a 
third  examination  by  him  was  completed, 
by  which  tbe  association  was  found  to  be 
insolvent  On  the  20th  of  that  month,  Luclen 
Broadwell,  one  of  its  shareholders,  filed  his 
bill  in  the  circuit  court  of  Cook  county,  al- 
leging its  Insolvency,  and  asking  the  ap- 
pointment of  a  receiver  to  convert  its  as- 
sets Into  money,  and  distribute  the  same 
among  the  stockholders.  On  the  same  day  a 
receiver  was  duly  appointed,  who  gave  bond 
and  took  charge  of  the  corporation.  January 
4,  1885,  the  attorney  general  was  allowed  to 
file  an  intervening  petition  In  that  case  In 
the  name  of  the  people  on  the  relation  of  the 
auditor,  asking  a  rule  on  the  association  to 
show  cause  why  its  business  should  not 
be  closed  up,  and  praying  for  tbe  appoint- 
ment of  a  new  receiver,  for  an  Injunction, 
etc.  On  the  9th  of  that  month  tbe  associa- 
tion filed  its  answer.  The  petition  sets  up 
the  several  examinations  by  tbe  auditor 
above  referred  to,  and  avers,  In  substance, 
that  the  response  to  his  notice  of  January 
28,  1884,  to  the  effect  that  affairs  of  the  as- 
sociation had  been  made  to  conform  to  his 
directions,  was  untrue,  and  that  Its  offlcent 
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and  directors  had  not  In  fact  compiled  ^th 
said  notice,  and  did  not  restore  the  impaired 
assets  in  good  faith,  but  only  pretended  to 
do  so  for  the  temporary  purpose  of  maidng 
a  favorable  report  to  him.  It  then  alleges 
that  upon  the  examination  last  referred  to  It 
was  found  that  the  liabilities  of  the  asso- 
ciation exceeded  its  assets  $9,467.74,  and  that 
Its  expenses  continued  to  largely  exceed  its 
income;  that  It  Is  insolrent,  and  its  finan- 
cial condition  not  such  as  to  Justify  a  con- 
tinuance of  its  business.  The  prayer  is  that 
the  receiver  appointed  under  the  original 
bill  be  required  to  turn  over  the  assets  to  a 
receiver  appointed  under  that  petition;  that 
the  affairs  of  the  corporation  be  wound  up 
by  such  new  receiver  under  the  directions 
of  the  court  The  answer  denies  that  the 
association  was  insolvent  on  January  28, 
1894,  but  avers  that  on  receiving  the  notice 
of  that  date  from  the  auditor  the  alleged 
shortage  "was  made  good  under  protest,  be- 
cause said  officers  and  directors  believed  at 
said  time  that  the  said  association  was  sol- 
vent, and  that  the  officers  and  directors  were 
not,  and  could  not  be,  required  under  the 
law  to  make  up  the  alleged  deficiency,  but 
said  shortage  was  made  good  by  cash  or 
available  assets;  that  immediately  after  said 
shortage  was  made  good  a  communication 
was  forwarded  to  the  auditor  to  the  effect 
that  the  association  liad  complied  strictly 
with  all  the  requirements  mentioned  in  the 
communication  last  received  from  his  of- 
fice." It  then  sets  up  the  re-examination 
by  the  auditor,  and  his  letter  of  March  7th, 
expressing  his  satisfaction  with  the  result, 
and  avers  that  no  further  communication 
from  him  on  the  subject  has  been  received. 
It  admits  the  further  examination  in  Novem- 
ber and  Deceml>er,  but  avers  that  It  re- 
ceived no  communication  as  to  the  result 
thereof;  then  sets  up  section  17  of  the  act 
of  1893,  and  alleges  "the  attorney  general 
has  no  standing  in  this  court,  because  the 
said  auditor  tias  not,  as  yet,  communicated 
to  this  respondent  the  notice  required  by 
section  17  of  said  act  above  mentioned." 
It  alleges  that  granting  the  prayer  of  the 
petition  would  worlc  injury  and  hardship  to 
the  shareholders,  and  that  the  receiver,  then 
acting,  could  manage  the  affairs,  collect  the 
assets,  and  distribute  the  same  in  a  more 
economical  manner  than  one  appointed  upon 
the  intervening  petition.  On  April  29th  a 
committee  appointed  by  the  stockhoidera 
presented  a  report,  accompanied  by  a  peti- 
tion stating  that  in  accordance  with  the  sug- 
gestion of  the  court  a  meeting  of  the  sliare- 
holders  had  been  held  on  the  28th  of  March, 
at  which  resolutions  were  adopted  as  fol- 
lows: "Resolved,  that  we,  stodtholders  of 
the  Inter-Ocean  Homestead  and  Loan  As- 
sociation, hereby  scale  down  our  stock  or 
credits  pro  rata  in  said  association,  such 
percentage  or  sum  to  be  fixed  as  may  be 
necessary  to  pay  all  costs  and  charges  of  the 
rec^vership,  all  preferred  claims,   and  to 


meet  any  deficiency  between  the  assets  and 
liabilities  of  said  association,  and  to  iiay 
all  costs  and  expenses  Incurred  in  scaling 
down,  in  order  that  said  association  may 
become  solvent,  and  the  receiver  discharged. 
And  we,  stockholders  of  the  Inter-Ocean 
Homestead  and  Loan  Association,  voting 
for  the  above  resolution,  hereby  tender  to  the 
court  our  credits  to  be  scaled  down,  and 
agree  that  such  charges  may  be  made  on  the 
bodes  of  the  association  against  our  shares 
or  credits  pro  rata  as  may  be  necessary  to 
pay  all  costs  and  charges  of  the  receiver- 
ship, and  all  preferred  claims,  and  to  meet 
any  deficiency  between  the  assets  and  lia- 
bilities of  said  association,  to  pay  all  costs 
and  expenses  Incurred  in  scaling  down,  and 
hereby  aathorlze  any  person  appointed  by 
said  circuit  court,  or  any  person  agreeable 
to  the  auditor  of  state,  to  make  the  neces- 
sary charges  against  our  stock  or  credits 
upon  the  books  of  said  association."  The  re- 
port further  shows  that  more  than  a  major- 
ity of  the  8to<^  representing  three-fourths 
of  the  liabilities  of  the  association,  voted  for 
the  resolution,  and  that  some  of  the  votes 
were  by  proxies;  that  no  opposition  or  ob- 
jection was  made  by  any  shareholder,  and 
that  those  not  represented  at  the  meeting 
weR  holders  of  shares  upon  which  but  small 
sums  had  been  paid.  It  then  proceeds  to 
state  the  financial  condition  of  the  associa- 
tion, and  asks  the  court  to  fix  the  sum  to 
be  assessed  against  the  credits  of  the  various 
stockholders  represented  at  said  meeting  in 
person  or  by  proxy  pro  rata  sufficient  to 
make  the  association  solvent,  pay  all  costs 
and  charges  of  the  reoelTershIp,  and  an 
claims  and  demands  Incidental  to  the  scal- 
ing down,  etc.  On  April  30th  a  decree  was 
entered  upon  that  petition,  reciting  tliat. 
It  appearing  from  a  recent  supplemental  ex- 
amination made  by  the  auditor  of  the  assets 
and  liabilities  of  the  association  that  a  de- 
ficiency existed  between  the  assets  and  lia- 
bilities of  $43,623.87,  and  that  the  share- 
holders had  petitioned  that  an  assessment 
be  made  against  the  stock  held  by  those 
represented  at  said  meeting,  and  ordering 
that  in  accordance  therewith  60  per  cent,  or 
so  much  thereof  as  may  be  found  necessary, 
be  assessed  agalnstthesharesof  stockholders 
consenting  thereto,  etc.,  and  ordering  that 
the  final  report  of  the  receiver  filed  be  ap- 
proved, and  the  property  and  effects  of  the 
association  turned  over  to  the  auditor,  and 
the  receiver  discharged,  and  that  the  audi- 
tor spread  the  assessment  levied  as  stated 
upon  the  books  of  the  association;  also  de- 
creeing as  follows:  "And  it  is  further  or- 
dered and  decreed,  and  said  association  is 
hereby  declared  to  be  solvent  and  permis- 
sion is  hereby  given  It  to  resume  business." 
At  a  special  meeting  of  the  board  of  di- 
rectors, held  on  May  13,  1896,  the  mlnate 
of  the  proceedings  recites:  "Whereas  David 
Gore,  auditor  of  public  accounts,  •  •  • 
upon  a  thorough  and  final  examination,  of 
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the  assets  and  liabilities  of  the  association, 
reports  that,  in  order  to  make  said  associa- 
tion solvent,  an  assessment  of  50  per  cent, 
would  have  to  be  made  upon  all  the  stock 
of  the  association,  pro  rata,  In  order  that 
said  association  may  resume  business;"  and 
it  was  resolved  that  an  assessment  of  60 
per  cent  be  spread  upon  the  books  of  the 
association  by  the  otBclal  examiner  of  the 
auditor  as  ordered  by  the  court,  "said  as- 
sessment to  be  effectual  by  charging  off 
upon  the  books  of  the  company  50  per  cent, 
of  the  amonnt  paid  in  by  each  shareholder 
of  the  association  upon  his  stock."  May  19th 
William  Fries,  appointed  by  the  auditor  to 
represent  him,  reiwrted  to  the  court  the 
flnanclal  condition  of  the  association,  and 
that,  in  accordance  with  the  resolution  of 
the  board  of  directors,  on  May  13th,  he  had 
spread  an  assessment  of  SO  per  cent,  upon 
all  the  stock  "by  charging  off  upon  the  books 
50  per  cent  of  the  amount  paid  In  by  each 
stockholder  npon  his  stock,  and  said  as- 
sessment being  spread,  with  the  consent  and 
under  the  direction  of  the  court"  He  fur- 
ther reported  the  association  then  in  a  sol- 
vent condition,  and  that  its  assets  were  equal 
to  or  exceeded  its  liabilities.  Thereupon 
the  court  entered  its  final  decree,  reciting 
that  the  cause  coming  on  to  be  heard  on 
tbe  report  of  the  auditor  by  William  EYles, 
his  representative,  and  it  appearing  from 
the  testimony  and  the  report  that  the  asso- 
ciation was  then  solvent  and  ordering  that 
the  actim  of  the  auditor  in  spreading  the 
assessment  be  approved,  and  that  all  the 
assets  of  the  association  in  his  hands  be 
turned  over  to  the  secretary  of  said  asso- 
ciation, and  that  the  action  of  the  board 
of  directors  in  levying  said  assessment  be 
declared  to  be  legal  and  binding  upon  all 
the  stockholders  in  the  assoclatl<Hi,  dismiss- 
ing the  original  bill,  and  declaring  the  as- 
sociation solvent,  and  authorized  to  resume 
business,  and  modifying  the  decree  of  April 
30, 1895,  so  far  as  the  assessment  upon  stock- 
holders was  concerned.  From  this  decree 
the  attorney  general  alone  prayed  an  appeal, 
which  was  allowed,  and  30  days  given  in 
which  to  file  a  certificate  of  evidence. 

M.  T.  Moloney,  Atty.  Gen.,  for  appellant 
Ambrose  Ri^don  and  B.  W.  Sherman,  for  ap- 
pellee. 

WIT.KTN,  J.  (after  stating  the  facts).  Nei- 
ther the  complainant  in  the  origlual  bill  nor 
any  other  shareholder  or  officer  of  the  asso- 
ciation has  made  any  complaint  of  tbe  action 
of  the  court  below  or  its  final  decree.  There- 
fore the  only  assignment  of  error  material  to 
be  considered  on  this  appeal  is,  "The  court 
erred  in  refusing  to  forfeit  the  charter  of  the 
defendant  corporation."  The  petition  by  the 
attorney  general  Is  Imsed  on  section  17  of 
the  act  of  1883,  supra,  which  provides:  "81c. 
Dntles  and  Powers  of  Auditor  •  •  •  Fees. 
Qec.  17.  And  whenever  it  shall  appear  to 


said  auditor  that  the  assets  of  any  such  as- 
sociation incorporated  or  doing  business  in 
this  state,  are  insufficient  to  Justify  the  con- 
tinuance of  business  of  such  association,  or 
that  it  is  conducting  its  business  in  whole  or 
in  part  c(»itrary  to  law,  <w  in  an  unsafe  man- 
ner, be  shall  communicate  the  fact  by  mail, 
addressed  to  the  president  and  secretary  of 
such  association,  the  mailing  of  such  notice 
shall  be  deemed  sufficient  evidence  and  no- 
tice. Such  association  shall  be  allowed  sixty 
days  within  which  to  make  the  assets  suffi- 
cient or  correct  such  illegal  practices;  and  in 
case  such  assets  are  not  made  sufficient  or 
such  illegal  practices  corrected  within  tbe 
time  herein  provided  then  the  auditor  shall 
report  the  same  to  tbe  attorney-general 
whose  dnty  it  shall  then  become  to  apply  to 
the  circuit  court  of  the  county  In  which  the 
principal  office  of  such  association  may  be 
located,  or  to  any  of  the  judges  of  said 
oonrt,  in  tbe  name  of  the  people  of  this  state 
on  the  relation  of  said  auditor  for  an  order 
requiring  such  associatlMi  to  show  cause 
why  the  business  of  such  association  shall 
not  be  closed,  or  for  an  Injunction  restrain- 
ing such  association  from  doing  farther  busi- 
ness, which  application  may  l>e  made  either 
In  term  time  or  in  vacation,  in  the  manner 
now  provided  for  obtaining  injunction,  ex- 
cept no  bond  should  be  required  from  said 
auditor  in  obtaining  such  injunction;  the 
court  Shan  thereupon  proceed  to  hear  tbe  al- 
legations and  proofs  of  the  respective  par- 
ties, either  in  open  court  or  by  reference  to 
a  master  In  cbancery;  and  in  case  it  shall 
appear  to  the  satlBfactlon  of  said  court  that 
the  assets  and  funds  of  said  association  are 
not  sufficient  as  aforesaid,  or  that  such  as- 
sociation has  been  conducting  its  business  in 
whole  or  in  part  contrary  to  law,  the  court 
may  decree  a  dissolution  of  said  association 
and  the  distribution  of  the  assets,  and  may 
appoint  a  receiver  of  such  association  with 
full  power  to  do  all  acts  necessary  to  close 
the  affairs  of  such  association,  and  for  the 
proper  distribution  of  Its  assets."  It  is  in- 
sisted by  counsel  for  appellee  that  the  peti- 
tion on  the  relation  ot  the  auditor  was  im- 
properly filed  because  no  notice  was  given 
by  him  of  any  irregularity  in  the  affairs  of 
the  association  after  his  examination  of  No- 
vember, 1894.  We  think,  in  view  of  the  al- 
legations of  the  petition  that  the  report  was 
made  in  answer  to  the  notice  which  he  did 
give,  was  false,  and  made  to  deceive  him, 
and  that  the  liabilities  of  the  association 
were  largely  in  excess  of  its  assets,  neither 
of  which  allegations  is  denied  by  the  an- 
swer, that  the  auditor  was  justified  in  treat- 
ing the  report  of  the  compliance  with  his  re- 
quirements, and  his  answer  thereto,  as  if 
not  made.  Tbe  petition  alleges  that  at  the 
time  tt  was  filed  this  corporation  was  insol- 
vent, and,  as  we  have  said,  the  answer  does 
not  deny  it  The  action  of  the  shareh<ddar8, 
as  well  as  that  of  the  board  of  directors, 
concedes  the  fact     If,  therefore,  the  case 
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Bbonld  be  decided  on  the  facte  as  they  ex- 
isted when  the  petition  was  filed,  there 
would  be  no  question  but  that  it  would  be 
the  duty  of  the  court  to  sustain  the  petition, 
and  order  the  dissolution  and  the  winding 
up  of  the  affairs  of  the  association.  It  seems, 
however,  that  section  17,  as  well  as  the  two 
preceding  sections,  of  the  act  of  1893,  supra, 
clearly  manifests  an  intention  upon  the  part 
of  the  legislature  to  give  the  auditor  of  pub- 
lic accounts  supervisory  power  over  home- 
stead loan  associations  in  this  state.  Any 
action  brought  under  section  17  to  dissolve 
such  an  association  must  be  on  his  relation. 
He  is  the  public  officer  designated  by  the 
law  to  determine  when  the  assets  are  insuffi- 
cient to  Justify  the  continuance  of  business, 
or  when  it  Is  conducting  its  busineea  con- 
trary to  law  or  in  an  unsafe  manner,  and  he 
alone  is  authorized  to  decide  whether  or  not 
the  assets  have  been  made  sufficient,  or  any 
illegal  practices  corrected,  within  00  days  al- 
lowed for  that  purpose  after  notice.  The 
theory  upon  which  the  court  below  proceeded 
manifestly  was  that  the  auditor  was  clothed 
with  the  power  of  determining  these  ques- 
tions; and  the  association,  through  its  share- 
holders, and  subsequently  by  the  action  of 
its  board  of  directors,  having  made  its  assets 
equal  to  its  liabilities,  to  his  satisfaction, 
the  decree  refusing  to  dissolve  it,  and  rein- 
vesting its  officers  with  its  assets  with  au- 
tlK>rity  to  proceed  with  Its  business,  was  au- 
thorized. We  do  not  understand  the  attor- 
ney gen^td  to  question  this  right,  provided 
the  assets  were  increased  in  a  legal  manner; 
but  hLs  contention  is  that  the  proceedings  by 
the  stockholders  and  the  board  of  directors 
were  illegal  and  irregular  — First,  because 
stockholders  could  not  be  legally  represented 
by  prozy  at  the  meeting  at  which  it  was  re- 
solved to  increase  the  assets;  and,  second, 
that  neither  the  stockholders  nor  board  of  di- 
rectors could  legally  increase  the  assets  so 
as  to  make  them  equal  to  the  liabilities  by 
spreading  assessments  against  the  sharehold- 
ers. We  are  not  pr^>ared  to  agree  with  ei- 
ther of  these  contentions,  especially  the  lat- 
ter, which,  in  our  opinion,  goes  to  the  merits 
of  the  case.  Section  17,  supra,  by  providing 
tliat  the  association  "shall  be  allowed  60 
days  within  which  to  make  the  assets  suffi- 
cient," clearly  contemplates  the  right  of  the 
board  of  directors  to  increase  its  assets,  and 
we  are  unable  to  perceive  how  that  could  be 
done  in  any  other  way  than  by  making  as- 
sessments against  Its  shareholders;  nor  can 
we  see  how  the  shareholder  would  be  injured 
by  making  that  assessment  available  by 
charging  upon  the  l>ooks  of  the  association 
the  per  cent,  necessary  to  make  the  associa- 
tion solvent,  against  each  shareholder's 
amount  paid  in  upon  his  stock,  as  was  done 
in  this  case,  as  shown  by  the  auditor's  report 
of  May  17,  1895.  But,  even  if  the  conten- 
tion of  the  attorney  general  that. the  action 
of  the  shareholders  and  board  of  directors 
was  not  in.  strict  conformance  with  the  law, 


sUIl  the  questicm  remains,  who  can  complain 
of  that  actlcm?  As  we  have  before  said,  no 
one  Interested  in  the  association  is  complain- 
ing or  making  any  objecti(Mi.  The  auditw, 
charged  with  the  official  duty  of  supervising 
the  association,  has  by  his  afflnnative  act 
and  report  approved  the  action  by  which  its 
solvency  has  been  brought  about  He  re- 
ports to  the  court  every  fact  necessary  im- 
der  the  provisions  of  the  statute  to  entitle 
It  to  resume  business  under  Its  organiiatlon, 
and  we  are  unable  to  see  how  the  public  are 
In  any  way  interested  In  preventing  it  from 
80  doing. 

Again,  the  court  had  Jurisdiction  of  this 
c(«poratioa  under  the  ortginal  bill,  and  was, 
by  its  receiver  appointed  in  that  case,  in 
possession  and  control  of  its  business  and 
assets.  That  JurisdicUon  was  neither  taken 
away  nor  interfered  with  by  the  Intervening 
petition.  If,  through  the  subsequent  action 
of  the  shareholders  or  board  of  directMs, 
the  court  became  satisfied  that  the  errors 
and  irregularities  in  the  management  of  its 
business  had  been  corrected,  and  its  assets 
so  increased  as  to  render  It  solvmt,  there 
Is  no  reason  why  it  might  not,  in  the  exer- 
cise of  a  sound  legal  discreticm,  order  its  re- 
ceiver to  retransfer  the  business  and  assets 
back  to  its  board  of  directors,  and  permit  it 
to  resume  business  in  conf<x:iiiity  with  Its 
charter  and  the  statute.  The  object  of  the 
amendatory  act  of  1893  is  undoubtedly  a 
wholesome  one,  intended  to  prevent  the 
abuse  of  the  privileges  of  such  association 
under  the  law,  and  to  prevent  their  doing 
business  after  the  assets  luive  become  insuf- 
ficient to  Justify  them  in  doing  so.  When  ir- 
regularities of  tills  kind  are  discovered,  and 
proceedings  begnn  to  dissolve  the  corpora- 
tion, if  the  court  becomes  satisfied  tliat  they 
have  in  good  faith  been  corrected,  it  would 
seem  that  both  the  Interest  of  the  share- 
holders and  the  public  requires  that  they 
should  be  permitted  to  continue  their  busi- 
ness. Certainly  it  cannot  be  urged  that  the 
shareholders  of  tills  organization  would  bavc 
been  benefited  by  a  dissolution  and  winding 
up  of  its  affairs,  rather  than  to  permit  it. 
by  the  method  adopted,  to  put  itself  In  a 
condition  to  continue  business.  The  decrei' 
of  the  ciroult  court  will  be  affirmed.  Af- 
firmed. 


(161  UL  SU) 
COMMERCIAl.     NAT.     BANK     OP    CHI- 
CAGO V.  PAYNE  (KIETZ. 
Garnishee.) 

(Snpreme  Court  of  IlUnois.    May  12,  1886.) 
Appeal — Owbctions  not  Baised  Below  —  As- 

8I0NMBNT  BT  DCBTOS — OaKNISHMBMT. 

1.  On  appeal  by  a  person  claiming,  as  as- 
signee of  the  principal  debtor,  the  funds  due 
such  debtor  by  the  garnishee,  he  cannot  for  tlic 
first  time  question  defects  in  the  affidavit  on 
which  the,  gfarnishee  summons  was  issued. 

2.  An  assiKoment  by  a  judgment  debtor, 
made  after  the  commencement  of  aa  action  of 
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gamiehment  by  the  judgment  creditor,  does 
not  affect  the  rights  of  the  judgment  creditor. 

Appeal  from  appellate  court,  First  district 
Action  by  James  Cunningham  Sons  Com- 
pany against  Edward  6.W.Rietz,a8  garnishee 
of  Leroy  Payne,  in  which  the  Commercial 
National  Bank  of  Chicago  was  required  to 
interplead.  From  a  judgment  of  the  appel- 
late court  (60  III.  App.  346)  affirming  a  judg- 
ment against  the  banl^  it  appeals.    Affirmed. 

Sleeper  &  Barbour,  for  appellant.  New- 
man, Nortbrup  &  Levlnson,  for  appellee. 

CARTWRI6HT,  J.  James  Cunningham 
Sons  Company  sued  out  a  summons  from  the. 
superior  court  of  Cook  county,  May  31,  1894, 
against  Edward  O.  W.  Rletz,  as  garnishee  of 
Leroy  Payne,  in  pursuance  of  an  affldayit 
filed  for  that  purpose,  and  the  summons  was 
served  the  same  day.  Interrogatories  were 
filed  June  16, 1894,  and  the  garnishee  answer- 
ed under  oath  on  the  29th  of  the  same  month, 
denying  any  Indebtedness  to  Payne.  His  &xtr 
swer  was  traversed  by  the  plaintiff,  and  an 
issue  was  formed.  On  March  7,  1895,  the  de- 
fendant, Rletz,  filed  his  petition,  stating  that 
at  the  time  the  suit  was  brought  he  was  a 
tenant  of  Payne,  under  a  lease  which  provid- 
ed for  the  payment,  as  rent,  of  certain  obli- 
gations of  Payne,  consisting  of  ground  tent 
to  the  owner  of  the  fee.  Interest  accruing 
on  a  trust  deed  on  the  property,  taxes  and 
assessments  levied  on  the  premises,  and  pre- 
miums on  certain  insurance  policies  on  the 
buildings  on  the  demised  property,  and  that 
the  sums  due  under  the  lease  were  claimed  by 
the  appellant,  the  Commercial  National  Bank 
of  Chicago,  by  force  of  an  assignment  of  the 
lease  by  Payne  to  aK>ellant;  and  praying 
that  appellant  be  required  to  appear  and 
maintain  its  rights.  An  order  was  made, 
granting  the  prayer  of  the  petition;  and  ap- 
pellant appeared  March  9,  1895,  and  set  up 
its  claim  to  the  moneys  due  from  Rletz.  This 
claim  was  that  on  December  26,  1893,  it  ac- 
quired a  certificate  of  sale  of  the  premises 
described  in  the  lease  under  a  judgment 
against  Payne;  that  Payne  assigned  ail  his 
Interest  in  the  lease  to  appellant  June  22, 
1884;  and  that  afterwards,  on  Septemt>er  7, 
1894,  appellant  paid  the  taxes  on  the  prem- 
ises, and  the  interest  due  upon  the  trust  deed, 
stipulated  in  the  lease  to  be  paid.  An  amend- 
ment to  the  answer  of  Rletz  was  filed  March 
11, 1895,  stating  that  he  entered  Into  the  lease 
aa  above,  with  Leroy  Payne,  October  11, 
1893,  and  that  there  was  due,  under  the  terms 
of  the  lease,  the  sum  of  (2,300,  against  which 
he  claimed  a  set-off  nmonnting  to  $745.  The 
cause  was  heard  by  the  court  without  a  jury, 
and  the  issues  were  found  for  the  plaintiff  in 
the  garnishee  proceedings,  and  against  the 
defendant  Rletz,  and  judgment  was  entered 
for  the  sum  of  $1,555.  Appellant  removed 
the  case  by  appeal  to  the  appellate  court, 
where  the  judgment  was  affirmed. 

It  to  first  cont^ided  that  the  affidavit  filed 


when  the  garnishee  summons  was  issued  was 
defective.  This  question  was  not  presented 
in  any  way  in  the  trial  court,  where,  if  the 
objection  had  been  made,  any  defect  might 
have  been  obviated  by  amendment  It  waa 
waived  by  falling  to  present  it  to  the  trial 
court 

At  the  trial  the  lease  by  Payne  to  the  de^ 
fendant,  Rletz,  was  offered  in  evidence.  It 
was  dated  October  11,  1893,  and  bore  an  as- 
signment by  Payne  to  appellant  dated  June 
22,  1894,  after  the  commencement  of  this 
suit  Appellant  also  offered  to  prove  that  It 
had  subsequently  paid  the  taxes  on  the  prem- 
ises, and  the  Interest  due  on  the  trust  deed. 
Appellant  acquired  no  right  to  the  rent  under 
its  certificate  of  sale,  and  none  is  claimed. 
The  question  presented  is  whether  Payne 
could  assign  his  claim  against  Rletz  to  ap- 
pellant after  the  commencement  of  this  suit, 
so  as  to  defeat  the  right  of  the  garnishing 
creditor.  The  law  gives  to  the  James  Cun- 
ningham Sons  Company,  as  judgment  cred- 
itor of  Payne,  the  right  to  employ  his  name 
(or  its  use,  and  to  recover  tils  demand  against 
Rletz.  The  judgment  creditor  had  availed  it- 
self of  the  right  and  had  instituted  this  suit 
for  its  use  as  so  authorized.  The  legal  ef- 
fect was  that  Payne  had  commenced  a  suit 
for  the  use  of  the  James  Cunningham  Sons 
Company.  The  suit  having  been  begun,  and 
the  right  acquired  to  recover  and  apply  upon 
the  judgment  against  Payne  what  might  be 
due  from  Rletz  to  him,  we  think  it  evident 
that  Payne  could  not  change  or  affect  that 
right  by  any  assignment  subsequently  made. 
The  amount  due  from  Rietz  was  not  equal 
to  the  judgment  against  Payne,  and  there 
could  be  no  surplus  on  which  the  assignment 
could  act  The  appellant  therefore  showed 
no  interest  whatever  in  the  question  at  issue 
between  the  parties  in  the  case,  and  the  nu- 
merous questions  sought  to  be  raised  do  not 
affect  any  Interest  which  it  has  hi  the  con- 
troversy. The  judgment  of  the  appellate 
court  will  be  affirmed.   Judgment  affirmed. 


(161  111.  228) 

MoNAMARA  t.  GODAIR  et  al. 

(Supreme  Court  of  IlUuoia.    May  12,  1896.) 

ExKCVTioii — Propbbtt  Bdbject. 

Plaintiff  entered  into  a  contract  with  one 
A.  for  feeding  certain  sheep:  plaintiff  to  fur- 
nish the  feed.  A.  was  to  receive  aa  his  com- 
penBation  whatever  the  sheep  bronght  over 
their  first  cost  together  with  the  cost  of  feed- 
ing and  marketing,  and  commissions  of  plain- 
tiff for  their  sale.  Beld,  that  A.  did  not  ac- 
quire any  interest  in  the  sheep,  subject  to  sale 
on  execution.    69  IlL  App.  184,  affirmed. 

Appeal  from  appellate  court.  Second  dis- 
trict. 

Reidevin  by  W.  H.  Godair  and  othersagainst 
James  McNamaia.  From  a  judgment  of  the 
appellate  court  (59  111.  App.  184)  affirming  a 
judgment  for  plaiatlSs,  defendant  appeals. 
Affirmed. 
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J.  H.  Stearns  and  M.  B.  Loomls,  tat  appel- 
lant.   J.  A.  Grain,  for  appellees. 

WILKIN,  J.  In  September,  1892,  appel- 
lees, llve-Btock  and  commission  merchants  do- 
ing business  in  the  city  of  Chicago  under  the 
firm  name  of  Godalr,  Harding  &  Co.,  pur- 
chased 10,000  sheep  In  Colorado,  and  shipped 
them  to  South  Freeport,  IlL,  where  they  were 
placed  In  the  custody  of  John  O.  Atkinson,  to 
be  fed  for  market  under  the  following  con- 
tract:   "Whereas,  there  are  now  in  bam  No. 

1,  and  In  pens  on  the  north  side  of  bam  No. 

2,  at  South  Freeport,  IlUnois,  10,000  sheep, 
bought  of  Seldomridge  &  Pebbles,  at  Kit  Car- 
son, Colo.,  for  Godalr,  Harding  &  Co.,  Chi- 
cago, Hi.,  paid  for  by  them,  and  shipped  to 
them  at  Chicago,  IlL,  and  stopped  in  transit 
to  feed  at  South  Freeport:  Now,  it  is  hereby 
agreed  between  said  Godalr,  Harding  &  Co. 
and  John  O.  Atkinson,  of  Freeport,  111.,  that 
said  Godalr,  Harding  &  Co.  employ  said  At- 
kinson to  care  for  and  feed  said  sheep  for 
them  until  ready  for  market,  and  to  furnish 
feed  for  same  themselyes,  and  to  pay  said 
Atkinson  for  his  services  all  said  sheep  shall 
bring  in  market  over  first  cost,  cost  of 
shipment,  feed,  and  their  commissions  for 
selling  same,  imdudlng  interest  on  money  paid 
by  them  and  invested  In  said  venture;  and 
said  Atkinson  agrees  to  care  for  and  feed 
said  sheep,  and,  when  ready  for  market,  to 
reship  the  same  to  said  Godalr,  Harding  & 
Co.,  at  Chicago,  111.,  and  to  accept  for  his 
services  the  consideration  so  as  above  agreed 
to  be  paid  to  him.  Witness  the  hands  of  said 
parties  hereto  this  1st  day  of  November, 
1892.  Godalr,  Harding  &  Co.  John  O.  Atldn- 
son.  Witness:  H.  C.  Hyde."  Between  the 
date  of  this  contract  and  the  11th  day  of  Feb- 
maiy,  following,  complainants  had  furnished 
Atkinson  $13,500  with  wblcb  to  purchase 
feed,  and  aa  that  date  he  again  called  on 
them  for  f 2,500  more.  To  that  time  but  406 
of  the  sheep  had  been  marketed.  William  H. 
Godair,  of  the  plaintiffs'  flrm.  Immediately 
went  to  Freeport,  and  thereafter  made  daily 
shipments  to  February  22,  1893,  aggregating 
4,500  head.  In  the  meantime  a  controversy 
had  arisen  between  the  parties  over  Atkinson's 
demand  for  additional  feed  money,  and,  about 
the  last-named  date,  other  members  of  the 
flrm  came  on  from  Chicago;  and  while  there, 
with  Godair,  looking  after  the  remainder  of 
the  flock,  Intending  to  ship  them,  they  were 
ejected  from  the  bams  by  an  agent  of  At- 
kinson, at  his  Instance.  Atkinson  then  con- 
fessed a  Judgment  in  favor  of  one  Allen  for 
f5,216,  and  another  in  l^vor  of  Hiram  Waltz 
for  $20,000;  and  executions  Immediately  Is- 
sued upon  these  Judgments,  and  were  levied 
by  the  sheriff  npon  the  remaining  5,100  sheep, 
as  the  property  of  Atkinson,  and  they  were 
advertised  for  sale  on  the  10th  of  March,  but 
before  that  date  appellees  brought  this  action 
of  replevin.  The  declaration  was  of  two 
coonta, — one  for  the  unlawful  taking,  and  the 
other  for  the  unlawful  detention,  of  the  pn^ 


erty.  Bleven  pleaa  were  Interposed,  consist- 
ing of:  Flrat,  non  ceplt;  second,  non  detlnet; 
third,  property  In  defendant;  fourth,  property 
in  Hiram  Waltz;  fifth,  property  In  John  O. 
Atkinson;  sixth,  that  defendant  was  sheriff, 
and  as  such  took  the  goods  under  an  execution 
against  Atkinson,  at  the  suit  of  Hiram  Waltz, 
as  the  property  of  Atkinson;  seventh,  that 
defendant  was  sheriff,  and  as  such  took  the 
property  under  an  execution  against  Atkin- 
son, at  the  suit  of  Hiram  Waltz,  Atkinson 
being  In  possession,  and  entitled  to  the  posses- 
sion, and  that  Atkinson's  Interest  therein  was 
subject  to  execution;  eighth  and  ninth,  like  the 
seventh,  except  that  they  refer  to  other  execu- 
tion creditora  of  Atkinson;  tenth,  that  plain- 
tiffs delivered  the  sheep  to  defendant  to  be 
agisted,  and  that  he  had  and  has  an  abater's 
lien  thereon.  The  eleventh  attempts  to  set  up 
an  agister's  lien  upon  the  sheep  in  John  O. 
Atkinson,  and  the  levy  by  the  sheriff  npon 
that  lien,  under  said  executions.  To  it  a  de- 
murrer was  sustained.  Upon  the  other  pleas, 
issues  were  formed,  which,  upon  trial  by  Jury, 
were  found  for  the  plaintiffs.  Judgment  was 
rendered  In  accordance  with  the  verdict,  and 
an  appeal  was  taken  to  the  appellate  court  of 
the  Second  district,  where  it  was  affirmed. 
To  reverse  that  Judgment  a  further  appeal  Is 
prosecuted  to  this  court 

The  alleged  errors  upon  which  a  reversal  of 
the  Judgment  below  Is  urged,  proper  to  be 
reviewed  in  this  court,  are  that  Improper  evi- 
dence was  admitted  by  the  trial  conrt  on  be- 
half of  complainants,  erroneons  instructions 
were  given  at  the  instance  of  plaintifCs,  and 
proper  instructions  requested  by  the  defendant 
refused,  and  that  the  demurrer  to  the  eteventb 
plea  should  have  been  ovetmled. 

The  point  that  incompetent  evidence  was 
admitted  is  without  merit.  Counsel  admit 
that  the  objectionable  testimony,  though  al- 
lowed to  go  to  the  Jury  over  their  objection, 
was  afterwards  excluded  by  an  instruction 
given,  but  they  insist  the  error  could  not  be 
corrected  in  that  way.  That  position  wonid 
certainly  not  be  asserted  as  a  general  rule, 
and  there  is  nothing  here  to  bring  the  case 
within  any  exception.  E!ven  If  the  testimony 
had  not  been  withdrawn,  its  admission,  under 
all  the  facta  of  the  case,  would  not  have  been 
reversible  error. 

As  to  the  alleged  error  In  giving  and  re- 
fusing instructions,  it  is  to  be  remarked  that 
the  defendant's  theory,  throughout  the  trial, 
was,  not  that  the  defendant  in  his  executions 
(A.  O.  Atkinson)  was  the  absolute  owner  of 
the  property,  but  that  he  had  an  interest 
therein,  with  the  plaintiffs,  which  was  liable 
to  execution;  while  the  plaintiffs  claimed  to 
be  the  owners  of  the  entire  property,  and  as 
such  entitled  to  the  exdnsive  possession 
thereof.  The  law  applicable  to  the  case,  un- 
der these  respective  contentions,  might  have 
been  stated  in  a  very  few  plain  instmctions. 
The  court,  however,  gave  10  on  behalf  of 
plaintiffs,  and  18  on  behalf  of  defendants. 
Some  of  these  are  sabject  to  critidsm,  bnt  we 
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are  onable  to  find  any  racb  etror  In  the  rolea 
at  law  aanoaneed  therein  aa  to  Jnsti^  a  re- 
Tetaal  of  the  Jndgment  below.  Defendant's 
tbeory  ot  the  case  was  certainly  as  favorably 
presented  to  the  lury— if  not  more  so— as  he 
had  a  right  to  ask  under  the  evidence. 

We  think  the  conrt  ruled  properly  upon  the 
demurrer  to  the  eleventh  plea.  In  the  first 
place,  we  see  no  reason  for  holding  that  an 
agister's  lien,  as  given  by  our  statute,  is 
subject  to  execution  and  sale,  as  distinguish- 
ed from  a  common-law  agister's  lien,  and  it  is 
well  settled  that  the  latter  Is  not  the  subject 
of  levy  and  sale.  Freem.  Ex'ns,  gS  110,  111. 
But,  even  if  it  were  otherwise,  this  plea  does 
not  state  the  facts  necessary,  under  the  stat- 
ute, to  establish  such  a  lien.  Certainly  the 
substance  of  the  contract  under  which  the  an- 
imals were  placed  in  the  keeping  of  the  agis- 
ter must  be  alleged,  in  order  to  show  a  lien, 
and  for  what  amount,  in  order  to  show  that 
a  lien  exists  under  our  statute.  But  the  plea 
in  this  case,  while  attempting  to  allege  a  mere 
lien  in  Atkinson,  subject  to  levy,  shows  on  its 
face  that  the  defendant  did  not  levy  the  ex- 
ecution upon  that  lien,  or  the  mere  interest  of 
J(rim  O.  Atkinson,  but  he  levied  upon  the  en- 
tire property,  as  belonging  to  him,  and  had 
advertised  for  sale,  not  Atkinson's  interest 
therein,  but  the  propoty  itself.  The  demur- 
rer to  the  plea  was  properly  sustained.  If 
It  were  otherwise,  no  Injury  Is  ix>lnted  out  or 
claimed  to  have  resulted  to  the  defendant  by 
that  mllng.  He  was  allowed  to  introduce  all 
the  evidence  which  he  offered  tending  to  show 
any  interest  in  Atkinson  to  the  property  under 
the  pleas  upon  which  Issue  was  joined. 

Considering  now  the  several  grounds  of  re- 
versal together,  we  think  it  clear  from  this 
record  that  no  other  conclusion  could  have 
been  properly  reached  than  that  announced  by 
the  verdict  of  the  jury  and  the  judgment  of 
the  trial  court,  upon  the  facts  appearing  in 
this  record.  The  result  of  the  verdict  of  the 
Jury  and  the  judgment  of  affirmance  by  the 
appellate  court  is  to  establish  the  fact  that 
the  contract  between  plaintiffs  below  and  A. 
O.  Atkinson  was  the  one  In  writing,  herein- 
before set  forth;  and,  if  we  were  permitted  to 
review  the  evidence  upon  that  subject,  a  dif- 
ferent conclusion  could  not  be  reached.  That 
being  so,  the  rights  of  the  parties  depend  up- 
on the  construction  of  that  contract,  and  that 
is  a  matter  of  law,  to  be  determined  by  the 
court  By  Its  terms,  Atkinson  had  no  prop- 
erty Interest  in  the  sheep.  He  was  simply 
employed  by  the  plaintiffs  to  feed  and  take 
care  of  them,  to  be  paid,  after  they  were 
marketed,  a  certain  part  of  the  proceeds  of 
thehr  sale.  It  is.  we  think,  idle  to  say  that 
he  had  a  partnership  or  joint  interest  in  the 
property  under  this  contract;  and  It  is  equal- 
ly unsound  to  say  that  he  had  an  agister's 
lien,  either  at  common  law  or  under  the 
statute.  By  the  very  terms  of  the  contract, 
he  was  not  entitled  to  pay  for  keeping  them 
until  he  had  parted  with  possession  of  them, 
and  they  had  been  converted  into  money  by 
v.48ii.B.no.l2— 68 


beinc  sold  hi  the  market  In  any  Tlew  of 
this  cue,  the  Judgment  of  the  dicnlt  and  mj^ 
pdlate  courts  is  right   Affirmed. 

CABTWSIOHT  took  no  part 


(ui  111.  sm 

DAT  V.  PORTER  et  aL 
(Supreme  Court  of  IllinoiB.    May  12,  1886.) 

FACTOBS  tUD    BbOKBBS  —  RieBT    TO    COMMUSIOSS 

— Cbanob  in  Aobxot. 

1.  In  an  action  by  real-estate  brokers  for 
commissionB,  it  appeared  that  they  procured  a 
purchaser  who  made  an  offer  whi<d>  was  reject- 
ed by  the  owner,  and  that  after  several  snlMe- 
quent  offers  had  been  rejected,  and  the  price 
had  been  raised  several  times,  the  owner  in- 
formed plaintiffs  that  he  intended  to  make  the 
sale  through  another  broker,  and  that  a  sale 
was  so  made.  Held,  that  testimony  of  the 
purchaser  that  he  had  not  abandoned  the  idea 
of  bnyinK,  throoghout  the  whole  transaction, 
was  admissible. 

2.  A  question  as  to  whether  such  purchas- 
er would  have  bouKht  the  property  through 
plaintiffs  was  properly  ruled  out  as  irr^evant. 

3.  Tertimony  as  to  the  inducement  of- 
fered by  such  other  broker,  and  the  propositions 
made  by  him,  to  effect  the  sale,  was  unmaterial. 

Appeal  from  appelate  court  First  district 
Action  by  Hlbbard  Porter  and  another 
against  Frederick  F.  Day  for  commissions 
as  brokers.  From  a  Judgment  of  the  appel- 
late court  (60  111.  App.  386)  affirming  a  judg- 
ment for  plalotiffa,  defendant  appeals.  Af- 
firmed. 

Hoyne,  Follansbee  &  O'Connor,  for  appel- 
lant   A.  C.  Barnes,  for  appellees. 

CARTWRIGHT,  J.  Appellees  recovered  a 
Judgment  for  services  performed  as  real-es- 
tate brokers  for  appellant  in  negotiating  a 
sale  of  real  estate  on  Wabash  avenue,  in  the 
city  of  Chicago,  and  the  appellate  court  has 
affirmed  the  judgment  The  facts,  as  adopt- 
ed by  the  Jury  and  setUed  by  the  Judgmrat 
of  affirmance,  are  as  follows:  Plaintiffs 
were  employed  by  defendant  to  find  a  pur- 
chaser for  the  property  in  question,  and  the 
price  named  by  him  was  $40,0(X).  They  se- 
cured a  .prospective  purchaser,  in  the  person 
of  David  E.  Comeau;  and  in  the  latter  part 
of  May.  1890,  WiUlam  P.  Porter,  one  of  the 
firm,  submitted  to  defendant  an  offer  of 
$35,000  on  behalf  of  such  purchaser.  The  of- 
fer was  declined,  but  negotiations  were  con- 
tinued, and  Comeau  afterwards  offered  $40,- 
000,  when  defendant  raised  the  price  to 
$45,000.  Subsequentiy  Comeau  offered  $45,- 
0(X),  and  defendant  again  raised  the  price, 
and  placed  it  at  $50,000.  These  negotiations 
covered  the  latter  part  of  May  and  the 
month  of  June,  up  to  the  25th  or  20th.  Cor- 
neau  had  not  abandoned  the  idea  of  buying 
the  property,  but  was  considering  the  matter 
up  to  June  30th,  when  defendant  met  him  in 
the  office  of  Walter  H.  Wilson,  another  real- 
estate  broker,  and  learned  from  him  that  he 
was  the  person  who  had  negotiated  for  the 
property  through  the  plalntlfCs.     Defendant 


Digitized  by 


Ljoogle 


1074 


NOBTHBASTEiKN  BBP0B9BR,  Vol.  43. 


on. 


theb  wrote  a  letter  ti>  plaifitiilg,  t^t  be  bad 
given  "Wilson  the  exclusive  '  agency  of  tbe 
property;  and  on  the  same^  day  he  concluded 
a  bargain  with  Corneau,  by  which  the  pr<^ 
erty  was  sold  for  $50,000. 

Oorneau,  when  examined  as  a  witness, 
was  permitted  to  state,  against  the  objection 
of  defendant,  that  he  tiad  the  purchase  of 
the  property  under  consideration  up  to  the 
time  he  closed  the  bargain,  and  bad  not 
abandoned  the  id^ia  of  buying  it  The  prin- 
cipal objection  seems  to  have  been  that  the 
(luestion  asked  was  a  leading  one,  and  It 
was  perhaps  somewhat  objectionable  in  tliat 
respect.  Hut  it  was  proper  that  the  witness 
should  state  the  fact,  which  was  a  material 
one,  and  there  was  no  abuse  of  the  discretion 
allowed  to  the  trial  court  in  permitting  the 
question  to  be  asl^ed  in  a  leading  form. 

The  court  sustained  an  objection  to  a  ques- 
tion asked  of  Corneau  by  defendant,  as  to 
whether  be  would  have  bought  the  property 
through  the  plaintiffs.  The  parties  to  the 
suit  are  agreed  that  a  broker,  unless  wrong- 
fully prevented  by  his  principal,  must  bring 
aboat  an  agreement,  in  order  to  be  entitled 
to  his  commission,  and  that  the  principal 
may  employ  several  brokers  to  sell  the  same 
proi)erty,  and  may  sell  to  the  bnyer  who  is 
flrst  procured  by  any  of  them,  without  being 
called  upon  to  decide  wliich  of  the  brokers 
was  the  primary  cause  of  the  sale,  provided 
he  remains  neutral  between  them,  and  is  not 
guilty  of  any  wrong.  The  evidence  in  this 
case  tended  to  show  that  defendant  was  not 
neutral  or  fair,  as  between  the  brokers.  He 
testified  that  he  had  received  valuable  in- 
formation from  Wilson,  and  Iiad  promised 
him  to  make  the  sale  of  the  property  through 
him.  If  he  could,  and  that  he  tcdd  one  of  the 
plaintiffs,  in  one  conversation,  that  if  he 
should  make  a  sale  he  should  want  to  make 
it  through  Wilson,  on  account  of  the  val- 
uable information  be  gave.  It  looks  as 
though  he  was  trying  to  carry  out  tliat  ar- 
rangement, and  compensate  Wilson  for  his 
valuable  information  by  unfair  means.  The 
question  to  Oorneau  was  doubtless  designed 
to  show  that  plaintiffs  could  not  have 
brought  about  an  agreement  with  liim.  But 
it  was  not  sufficiently  qualified  to  be  compe- 
tent What  he  would  or  would  not  have 
done  with  respect  to  buying  the  property 
through  the  plaintiffs  after  the  Interview  in 
Wilson's  office,  and  the  writing  of  the  letter 
by  defendant  giving  Wilson  the  exclusive 
sale,  could  not  affect  plaintifTs  rights. 

The  conrt  also  excluded  testimony  as  to 
the  circumstances  under  which  the  property 
was  sold  to  C!omeau,  and  wlmt  offers,  induce- 
ments, and  propositions  were  made  by  Wil- 
son to  bring  alx>ut  the  sale.  These  matters 
were  Immaterial  to  the  issue  being  tried 
between  the  parties  to  this  suit,  and  the  evi- 
dence was  Incompetent 

The  instructions  given  to  the  Jury  were  in 
harmony  with  the  rules  of  law  as  contended 
for  by  both  parties.    Complaint  is  made  that. 


is  some  Instructions  given  at  the  reqooBt  of 
plaintiffs,  there  was  an  omlscrioa;  but,  if  so, 
it  was  fully  met  by  the  second  Instruction 
giren  on  tiehalf  of  the  defendant,  which  was 
as  follows:  "You  are  instructed  that  even  If 
you  believe  from  the  evidence  in  this  case 
that  the  defendant  placed  the  property  in 
question  in  the  hands  of  the  plaintiffs  for 
sale,  and,  further,  that  the  plaintiffs  com- 
menced negotiations  with  a  party  who  subse- 
quently purchased  the  property,  still  yon  will 
find  for  the  defendant,  unless  you  also  be- 
lieve from  the  evidence  in  this  case  tliat  the 
plaintiffs  actually  brought  about  a  consum- 
mation of  the  sale,  or  were  prevented  from 
so  doing  by  the  fraud,  procnranent,  or  nds- 
conduct  or  fault  on  the  part  of  the  defend- 
ant" There  la  no  Just  ground  for  complaint 
on  account  of  the  rules  of  law  given  to  the 
Jury  in  the  instructions.  The  Judgment  will 
be  affirmed.    Judgment  affirmed. 


(in  III  »i) 
FIB8T  NAT.  BANK  OF  CHICAGO  v. 

BAKER. 

(Supreme  Conrt  of  UUnoia.    May  12,  1886.) 

ArPBAL— Rcviaw — DsrsoTm  Rbooko. 

1.  A  decree  dismissing  a  petition  cannot 
be  reversed  on  appeal  unless  appellant  af- 
firmatively shows  that  the  evidence  was  suffi- 
cient to  require  the  relief  asked  for,  and  to  do 
this  the  whole  evidence  must  l>e  preserved. 

2.  The  ind<K«emeot  by  appellee  of  the  cer- 
tificate of  the  evidence  as  '^O.  K."  does  not 
show  that  all  the  evidence  is  included  therein. 

3.  A  decree  refusing,  as  against  other  cred- 
itors of  the  mortgagor,  to  enforce  a  mortgage,— 
reciting  that  the  mortgage  was  defectively  ac- 
knowledged,—will  not  be  distnrbed  on  appeal  by 
the  mortgagee,  tliough  the  acknowledgment  was 
valid,  where  the  decree  also  recites  that  the 
mortgagee  was  estopped  to  assert  the  mortgage 
against  the  creditors,  and  the  record  does  not 
purport  to  contain  all  the  evidence. 

Appeal  from  appellate  court.  First  district 
Petition  by  the  First  National  Bank  of 
Chicago  against  Charles  H.  Baker,  receiver. 
From  a  Judgment  adjudging  invalid  the  mort- 
gage sought  to  be  enforced  by  petitioner,  it 
appeals.   Affirmed. 

Orvllle  Peckham,  for  appellant  Otis  & 
Graves,  W.  M.  Jones,  and  W.  I.  Culver,  for 
appellee. 

OARTWBIGHT,  J.  Appellee  is  receiver  of 
the  Corey  Car  &  Manufacturing  Company, 
appointed  by  the  circuit  court  of  Cook  county 
in  pursuance  of  a  bill  filed  by  Henry  8.  Jaf- 
fray  against  that  corporation.  Appellant  ffied 
its  petition  in  the  stiit,  alleging  an  indebted- 
ness of  the  defendant  corporation  to  It,  evi- 
denced by  promissory  notes,  and  secured  by 
a  chattel  mortgage  executed  by  the  defend- 
ant prior  to  the  commencement  of  the  suit 
The  prayer  of  the  petition  was  that  the  re- 
ceiver should  be  ordered  to  pay  the  indebted- 
ness secured  by  the  mortgage,  or  to  deliver 
up  the  mortgaged  property  to  be  dealt  with 
in  accordance  with  the  terms  of  the  mortgage, 
or  that  the  receiver  should  be  ordered  to  sell 
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the  property,  and,  from  the  proceeds  of  tbe 
sale,  pay  the  petitioner  the  amonnt  of  Its 
mortgage.  The  petition  was  answered  by  the 
receiver.  It  was  also  answered  by  Lesh, 
Sanders  &  Bgbert  Company  and  S.  D.  Klm- 
bark,  who  were  creditors  of  the  receiver,  de- 
nying the  right  of  the  petitioner,  and  claiming 
an  estopx>el  against  the  enforcement  of  the 
mortgage.  Upon  a  hearing,  the  prayer  of  the 
petition  was  denied,  and  it  was  dismissed  at 
the  cost  of  the  petitioner.  That  decree  has 
been  affirmed  by  the  appellate  court 

A  certificate  of  evidence  appears  In  the  rec- 
ord, but  it  does  not  purport  to  contahi  all  the 
evidence  Introduced  on  the  hearing  of  the  peti- 
tion. Where  a  decree  Is  entered  granting  re- 
lief, the  rule  Is  that  the  decree  must  be  Jus- 
tified either  by  facts  which  It  specifically  finds, 
or  by  evidence  appearing  In  the  record.  White 
V.  Morrison,  11  lU.  361;  Bennett  v.  Whitman, 
22  IU.448;  James  v.  Bushnell,  28  111.  158;  Mc- 
intosh r.  Saunders,  68  lU.  128;  Marvin  v. 
Collins,  98  m.  510.  But  a  decree  dismissing 
a  bill  or  petition  needs  no  evidence  to  sup- 
port it.  It  is  supported  by  the  absence  of 
any  evidence,  since  that  is  the  proper  decree 
in  case  there  is  no  evidence,  or  if  the  evidence 
is  insufficient  to  authorize  the  relief  asked 
for.  Ryan  v,  Sanford,  133  111.  291,  24  N.  B. 
428;  Jackson  v.  Sackett,  146  SI.  046,  35  N. 
B.  234;  Alexander  t.  Alexander,  45  III.  App. 
211.  The  decree  dismissing  the  petition  in 
this  case  cannot  be  reversed  because  the  relief 
was  denied,  unless  appellant  shall  show  that 
the  evidence  was  such  as  to  entitle  it  to  the 
relief  asked  for.  In  order  to  do  this,  the 
whole  of  the  evidence  must  be  preserved; 
otherwise  it  will  be  presumed  that  there  was 
evidence  which  Justified  the  finding.  Corpus 
V.  Teed,  69  lU.  205;  AUen  v.  Le  Moyne,  102 
m.  25;  Oroenendyke  v.  Coffeen,  109  111.  32o; 
Brown  v.  Miner,  128  lU.  148,  21  N.  E.  223. 

The  fact  that  the  solicitors  for  appellee  in- 
dorsed the  certificate  "O.  K.,"  over  thehr  sig- 
natures, is  insisted  upon  as  ground  for  the 
claim  that  the  certificate  must  be  considered 
as  containing  all  the  evidence.  This,  howev- 
er, does  not  follow.  The  Indorsement  was  an 
acknowledgment  of  the  correctness  of  the  cer- 
tificate for  what  It  purports  to  be,  but  the 
approval  of  the  certificate  could  not  be  ex- 
tended beyond  what  appeared  in  It. 

It  Is  also  argued  that  it  appears  elsewhere 
in  the  record  that  the  certificate  of  evidence 
contained  a  complete  statement.  This  claim 
Is  founded  on  the  fact  of  the  recital  in  the 
decree  that  two  witnesses  therein  named  were 
examined  In  open  court.  But  this  r^Ital  does 
not  show  that  all  the  evidence,  even  of  those 
witnesses,  is  contained  in  the  certificate;  and 
it  appears,  both  from  the  certificate  and  the 
decree,  that  there  was  other  evidence  than 
the  testimony  of  these  witnesses  introduced, 
and  considered  by  the  court  There  is  noth- 
Uig  in  the  record  which  will  aid  the  certificate, 
and  the  role  that  cases  shall  not  be  reversed 
on  a  partial  statement  of  the  evidence  is  of 
too  great  Importance  to  be  disregarded. 


One  of  the  findings  <i|f  the  decree  was  fbat 
the  mortgage  was  not  acknowledged  by  the 
defendant  corporation  accoiding  to  law;  and, 
the  acknowledgment  appearing  upon  the  face 
of  the  mortgage,  and  being  unafCected  by  any 
question  of  evidence,  it  is  argued  that  this 
court  should  determine,  as  a  matter  of  law, 
whether  the  acknowledgment  was  valid. 
Whatever  the  conclusion  might  be  as  to  that 
question,  or  however  erroneous  the  finding,  as 
a  matter  of  law,  might  be  held,  the  appellant 
would  not  be  aided,  because  the  court  further 
finds  In  the  decree,  as  a  matter  of  fact,  that 
the  petitioner  Is  equitably  e8tox)ped  from  en- 
forcing the  mortgage  against  the  lawful  cred- 
itors of  the  receiver.  The  fact  is  found  upon 
the  evidence,  and,  if  coraect,  the  decree  must 
be  sustained,  whether  the  acknowledgment 
was  legal  or  not  As  the  record  does  not  pur- 
port to  contain  all  the  evidence  upon  which  the 
decree  denying  the  relief  was  founded,  the 
judgment  of  the  appellate  court  must  be  af- 
firmed.   Judgment  affirmed. 


(161  111.  337) 
OPAQUE  CLOTH  SHADE  CO.  t.  VBIGHT. 
(Supreme  Court  of  Illinois.    May  12,  1886L} 

AfpclliAts  JnsisDicnoH— QoaBTioa  mot  Kaiso* 
Bblow. 
A  case  cannot  be  appealed  to  the  an- 
preme  court,  as  involving  the  validity  of  a  stat- 
ute, unless  the  record  snows  that  the  question 
was  presented  for  the  determinatiwi  of  toe  trial 
court 

Appeal  from  drcolt  court.  Cook  county; 
E.  F.  Dunne,  Judge. 

Action  by  Wilhelm  Velght  against  the 
Opaque  Cloth  Shade  Company.  From  a  Judg- 
ment for  plaintltt,  defendant  appeals.  Ap- 
peal dismissed 

Johnson  &  Morrill,  for  appellant.  Novak  ft 
Novak,  for  api>eUee. 

WILKIN,  J.  This  action  was  begun  by 
appellee  against  appellant  before  a  Justice 
of  the  peace  of  Cook  county,  and  he  there 
recovered  a  Judgment  for  $47.75,  for  "work 
and  labor,"  and  13.15,  costs  of  snlt  The 
defendant  appealed  to  the  circuit  court 
where  a  trial  was  had  without  a  Jury,  by 
agreement  and  Judgment  again  rendered  for 
$48.76  "for  wages  as  a  laborer,"  $25  being 
allowed  him  as  attorney's  fee.  Motion  by 
defendant  for  a  new  trial  being  overruled, 
an  appeal  was  prayed  and  allowed  to  the  ap- 
pellate court  of  the  First  district;  but  sub- 
sequently this  appeal  was  granted,  and  the 
case  comes  before  us  directly  from  the  trial 
court 

There  is  nothing  in  the  record  upon  which 
Jurisdiction  in  this  court  can  be  based.  The 
attempt  is  made  here  to  question  the  va- 
lidity of  sections  3,  4,  and  5  of  the  act  ap- 
proved May  28,  1891,  luiown  as  the  "Truck 
Act"  That  question,  however,  was  not  rais- 
ed in  any  manner  In  the  trial  court,  and 
cannot  be  urged  for  the  first  time  here.   The 
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salt,  as  appears  from  the  transcript,  was  for 
work  and  labor.  The  evidence  upon  the 
trial  In  the  ctrcolt  court  shows,  without  con- 
tradiction, that  labot  was  performed  by  the 
plaintiff  for  the  defendant,  for  which  no 
pay  was  received,  and  the  judgment  appeal- 
ed from  Is  not  based  upon  the  statute  re- 
ferred to.  His  right  to  recover  the  amount 
claimed,  and  the  attorney's  fee  allowed  him, 
did  not  necessarily  depend  upon  that  statute. 
Certainly  this  Is  true  as  to  the  claim  for  wa- 
ges, and  the  attorney's  fee  was,  If  the  evidence 
authorized  it,  pr(^>erly  allowed  under  section 
1,  c.  13,  Rev.  St  (3  Starr  &  O.  Ann.  St  pp. 
101,  102).  Vogel  V.  Pekoe,  157  IlL  338,  42 
M.  E.  886.  If  the  defendant  desired  to  raise 
the  question  here  discussed.  It  should  have 
raised  It  In  the  trial  court,  by  submitting 
proper  propositions  to  be  held  as  the  law 
of  the  case.  There  Is  nothing  before  us  to 
show  that  the  circuit  court  committed  any 
error  whatever  In  its  rulings  upon  the  law. 
Farwell  v.  Shove,  105  III.  61;  Gould  v.  Howe, 
127  lU.  261,  19  N.  B.  714;  Merrlmac  Paper 
Co.  V.  Illinois  Trust  ft  Sav.  Bank,  129  111. 
296,  21  N.  B.  787.  In  other  words,  a  case 
cannot  be  brought  by  appeal  or  writ  of  error 
directly  to  this  court,  as  Involving  the  validi- 
ty of  a  statute,  unless  the  record  shows  that 
that  question  was  In  some  way  presented  to 
the  trial  court  for  its  decision.  The  appeal 
will  accordingly  be  dismissed. 


(161  III.  440) 

HAWES  et  al.  v.  FAVOR. 
(Sapreme  Court  of  Illinois.    May  12,  1886.) 

LSASa  —  AORBBUBNT  TO  CoNVBT  — '  VIOLATION  OP 

Covenants— FoKrBiTDKE — Waivbb— Mabkibd 
Woman — Vauditt  or  Contract. 

1.  The  owner  of  land  leased  two  lota  to 
complainant  for  a  term  of  years,  complainant 
agreeing  to  build  a  house  not  to  coat  less  than  a 
certain  sum.  Afterwards  she  purchased  from 
the  owner  the  house  then  on  the  lots,  which 
was  accepted  in  lieu  of  die  house  to  be  erected 
thereon.  It  was  covenanted  that,  on  perform- 
ance of  cei-tain  conditions,  complainant  should 
have  the  privilege  of  porchasing  the  premises, 
for  a  stated  price,  at  certain  times  within  the 
term  of  the-  lease,  and  the  owner  reserved  the 
rifcht  to  declare  a  forfeiture  of  the  lease  up- 
on complainant's  failure  to  comply  with  the 
conditions  thereof.  Beld,  that  the  erection  up- 
on said  lots  of  a  new  building  connecting  wiUi 
the  old,  which  was  substantially  made  new  up- 
on the  same  foundation,  the  improvements 
greatly  enhancing  the  value  of  the  premises, 
was  not  a  violation  of  a  covenant  that  the 
house  should  be  taken  as  part  of  the  realty,  and 
in  no  case  be  removed  therefrom. 

2.  A  majority  of  the  witnesses  who  were 
acquainted  with  the  interior  of  the  house  hav- 
ing testified  that  it  fronted  on  a  certain  park, 
there  was  no  violation  of  a  covenant  that  the 
house  on  said  lot,  and  any  that  might  thereaft- 
er be  placed  thereon,  should  front  on  said  parlc, 
though  it  appeared  from  an  exterior  view  that 
the  new  addition,  which  was  the  more  imposing 
part  of  the  strncture,  did  not  front  on  said 
park. 

3.  A  covenant  that  such  house  should  be 
set  back  from  the  south  line  of  said  park  20 
feet  was  not  violated  by  the  extension  of  an 
open  porch  over  the  line. 

4.  The  failure  of  the  owner  to  object  to  the 


erection  of  said  structure,  or  to  make  any  In- 
quiry as  to  the  Intentions  of  complainant,  dur- 
ing the  construction  of  the  house,  constitnted 
a  waiver  of  the  right  to  declare  a  forteitore 
for  violation  of  said  covenants. 

5.  Neither  the  owner  nor  Us  heirs  coald 
assert  the  invalidity  of  said  contract  on  the 
ground  that  complainant  was  a  married  wo- 
man, particularly  as  it  was  not  a  mere  ^- 
ecatory  contract  for  the  purchase  of  real  estate. 

Appeal  from  superior  court.  Cook  county; 
John  Barton  Payne,  Judge. 

BiU  by  AlUe  M.  Favor  against  Kirk  Hawea 
and  others  to  compel  a  conveyance  of  certain 
property  to  her.  There  was  a  decree  for  com- 
plainant, and  defendants  appeoL     Affirmed. 

Prior  to  the  23d  of  April,  1874,  John  H. 
Dunham  subdivided  Into  dty  lots  the  south 
661  feet  of  the  S.  W.  ^  of  the  N.  E.  ^  of 
section  11,  township  38  N.,  range  14  B.,  in 
Cook  county.  This  subdivision  was  laid  out 
with  a  street  on  the  south,  named  "Flfty- 
FliBt  Street,"  33  feet  wide,  and  a  street  on 
the  west,  named  "Madison  Avenue,"  also  33 
feet  wide.  Abutting  on  Fifty-First  street 
Is  a  tier  of  lots  extending  north  145  feet,  and 
fronting  on  a  private  park  named  "Madison 
Avenue  Park,"  139  feet  wide,  and  extending 
east  and  west  through  the  subdivision.  The 
lots  are  each  25  feet  front  Number  100  bor- 
ders on  Madison  avenue,  and  adjoins  101  on 
the  east  Tills  subdivision  was  laid  oat  with 
a  view  to  making  it  desirable  residence  prc^ 
erty,  the  park  being  dedicated  to  the  use  of 
owners  of  lots  fronting  thereon.  After  mak- 
ing the  subdivision,  Mr.  Dunham  himself 
erected  several  residences  fronting  on  the 
park,  one  of  which  was  on  lots  100  and  101. 
These  houses  were  built  20  feet  back  from  the 
park  Ihie.  On  the  date  above  named,  Dun- 
ham made  a  contract  with  appellee  by  which 
he  leased  to  her  these  lots  for  a  term  of  95 
years,  at  a  certain  rental,  payable  semian- 
nually; she  agreeing  to  pay  all  taxes  and 
special  assessments  levied  upon  the  property, 
to  build  a  house  thereon,  to  cost  not  less  than 
$4,000,  within  a  certain  time,  and  to  perform 
certain  covenants  named  in  the  contract  In 
regard  to  the  house  so  to  be  built  After- 
wards, it  Is  stated  In  the  lease,  she  purchased 
of  Dunham  the  dwelling  house  then  on  the 
lots,  which  was  accepted  in  lieu  of  the  boose 
to  be  erected  thereon  by  the  lessee,  subject 
to  the  same  conditions.  The  contract  also 
provided  for  a  forfeiture  of  the  lease  upcm  a 
failure  of  the  lessee  to  comply  with  the  terms 
and  conditions  of  the  contract  on  her  part, 
and  then  follows  this  clause:  "And  It  Is  far- 
ther covenanted  and  agreed  by  and  between 
the  said  parties  of  the  first  part  his  heirs 
and  assigrns,  that  at  the  expiration  of  the 
period  of  ten  years  from  the  date  of  this 
lease,  viz.  on  the  23d  day  of  April  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
eighty-four:  provided,  the  said  party  of  the 
second  pa^  her  heirs,  executors,  administra- 
tors, and  assigns,  shall  have  faithfully  kept 
and  performed  every  and  all  the  covenants 
and  agreements  In  this  lease  contained,  tky 
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tbem  to  be  performed  and  kept,  the  said  par- 
ty of  tbe  second  part,  ber  legal  repiesenta- 
tlTea  or  assigns,  sball  hare  the  privilege  of 
purchasing  tbe  premises  herein  demised  and 
described,  together  with  all  the  bnildinga  that 
may  be  thereon,  by  paying  in  cash  to  the  said 
party  of  the  first  part,  or  to  his  legal  repre- 
sentatiTes,  the  sum  of  four  thousand  (^000) 
dollars;  and  the  said  party  of  the  first  part 
for  himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  hereby  ooTenants,  on  the 
payment  of  said  sum  of  money  at  the  time 
specified,  to  owvey  to  the  said  party  of  the 
second  part,  her  legal  representatiyes,  heirs, 
or  assigns,  said  demised  premises,  with  all 
tbe  buildings  and  appurtenances,  by  a  good 
and  sufficient  deed,  containing  covenants  ot 
warranty  against  the  claims  of  all  persons 
except  the  said  party  of  the  second  part,  and 
those  claiming  by,  through,  or  imder  her. 
And  in  case  the  said  party  of  the  second 
part,  her  heirs  or  assigns,  shall  not  elect  to 
purcliase  said  premises  at  the  time  and  on 
the  day  hereinbefore  stated,  then,  at  the  end 
of  any  five  years  thereafter,  during  the 
whole  term  for  wliich  this  lease  is  given,  the 
said  party  of  the  second  part,  lier  heirs  or 
assigns,  shall  have  the  right  to  purchase  said 
premises,  by  paying  to  the  said  party  of  the 
first  part,  or  to  bis  legal  representatives,  tbe 
sum  of  four  thousand  dollars  ^4,000):  pro- 
vided, all  the  covmants  and  agreements  in 
this  lease  contained  shall  liave  been  faith- 
fully performed  and  kept  by  tbe  said  second 
party,  her  heirs,  executors,  administrators, 
an4  assigns,  up  to  the  time  of  tnnMng  such 
pordiaae:  and  provided  further,  that  the 
party  of  the  second  part  shall,  ninety  (90) 
days  before  tbe  expiration  of  the  said  polod 
of  five  years,  in  writing,  notify  the  first  par- 
ty, or  his  legal  representatives,  of  lUs  election 
to  make  said  purchase  at  the  time  spedfled. 
It  being  the  understanding  and  meaning  of 
this  covenant  that  the  said  party  of  the  sec- 
ond part  shall  have  tbe  right  to  pnrdtase 
said  premises,  on  the  terms  and  conditions 
stated,  at  the  expiration  of  the  period  of  ten 
years  from  tbe  date  of  this  lease,  viz.  on  the 
23d  day  of  April,  A.  D.  1884,  and.  If  such 
election  sliall  not  at  that  time  be  made,  then 
at  the  expiration  of  every  five  years  there- 
after, during  tbe  -contlnnance  of  tbe  term, 
and  at  no  other  time."  In  April,  1883,  Jobn 
H.  Dunham  died;  and,  by  bis  last  will  and 
testament  appellants  became  the  owners  of 
tbe  premises,  subject  to  said  contract  On 
tbe  12tb  day  of  June,  1804,  appellee  filed  this 
bill  to  compel  a  conveyance  of  the  property 
to  her,  under  tbe  foregoing  provision  of  the 
lease;  alleging  a  compliance  with  all  the  cov- 
enants to  be  performed  by  her,  the  giving  of 
the  required  notice  of  her  intention  to  pur- 
chase, and  tbe  tender  of  the  $4,000  to  be  paid 
by  ber,  and  the  refusal  of  appellants  to  con- 
vey. The  defendants  answered  the  bill,  de- 
nying the  validity  of  the  contract,  and  deny- 
ing that  the  complainant  had  performed  the 
covenants,  therein  made  by  her,  alleging  that 


by  reaaom  thereof  tbe  contract  bad  become 
forfeited.  They  also  filed  a  cross  bill  ask- 
ing that  the  lease  be  declared  forfeited,  and 
they  put  in  possession  of  tbe  premises.  An- 
swer to  this  cross  bill,  and  a  repUcati<»  to 
both  it  and  tbe  answer  to  the  wiginal  bill, 
being  filed,  a  hearing  was  had  on  evidence 
taken  in  open  court,  and  a  decree  entered 
granting  the  relief  prayed  in  the  original  bill, 
and  dismissing  the  cross  bill  for  want  at  eq- 
uity. From  that  decree  this  appeal  is  prose- 
cuted. Other  fbcts  material  to  the  dedsion 
of  tbe  case  are  stated  in  the  following  opin- 
ion. 

Kirk  Hawes  and  B.  B.  Periey,  for  appel- 
lants.   A.  S.  Bradley,  for  appellee. 

WILEdN,  J.  The  principal  grotmds  upon 
which  a  reversal  is  insisted  upon  is  tliat 
appellee  failed  to  show  that  she  had  per- 
formed her  covenants  in  the  lease,  in  re- 
gard to  the  building.  After  urging  these 
grounds,  however,  the  proposition  is  asserted 
that  the  clause  giving  appellee  the  right  to 
purchase  the  property  Is  void,  because  at 
the  time  it  was  entered  into  api)eUee  was  a 
married  woman.  If  this  position  be  tenable, 
all  other  questions  raised  upon  tbe  record 
are  of  no  Importance,  and  it  win  therefore 
be  first  disposed  ot.  We  are  at  a  loss  to  per- 
ceive upon  what  principle  of  equity  it  can 
be  seriously  contended  that  John  H.  Dun- 
ham or  his  heirs  can  now  be  heard  to  as- 
sert that  the  contract  is  not  enforceable  be- 
cause of  the  disability  of  Mrs.  Fa^or  in 
1874.  It  is  not  claimed  that,  during  tbe 
period  from  tbe  making  of  the  contract  to 
the  filing  of  ber  bill,  Bh6  did  not  pay  or  of- 
fer to  pay  all  the  rents  accruing  under  the 
lease,  together  with  the  taxes  and  special 
assessments  levied  upon  the  property,  ac- 
cording to  the  terms  and  conditions  of  the 
contract  When  this  contract  is  considered 
as  a  whole,  it  clearly  appears  that  a  sale 
and  purchase  of  the  property  was  contem- 
plated by  the  parties,  If,  indeed,  it  was  not 
tbe  controlling  consideralion  for  its  exe- 
cution. It  was  not,  therefore,  a  mere  execu- 
tory contract  for  the  purchase  of  real  estate 
by  a  married  woman;  and  we  see  no  reason 
wby  her  contract  was  not  a  valid  one,  under 
tbe  act  of  1861,  as  construed  in  Carpenter  v. 
Mitchell,  54  HL  126.  The  clause,  however, 
upon  which  tbe  orig^inal  bill  Is  based,  is  In 
the  nature  of  a  continuing  offer  on  tbe  part 
of  Dunham  to  sell,  extending  through  the 
period  covered  by  tbe  lease.  The  accept- 
ance of  that  offer  by  tbe  giving  of  the  re- 
quired notice,  and  offering  to  pay  the  $4,000 
named,  entitled  appellee  to  an  enforcement 
of  the  contract  if  she  had,  in  other  respects, 
kept  her  covenants.  Hayes  v.  O'Brien,  149 
HI.  411,  87  N.  E.  73,  and  cases  cited. 

Recurring  now  to  the  real  defense  to  tbe 
original  bin,  the  acts  which  are  claimed 
to  be  such  violations  of'  the  covenants  as 
wiU  defeat  tbe  right  to  thfe  reUef  prayed 
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are:  First,  tbe  "pulling  down  and  destroying 
the  dwelling  bouse  on  tbese  lots,  without 
the  consent  of  her  lessor";  second,  front- 
ing the  house  she  erected  la  place  of  the 
original  on  Fifty-First  street.  Instead  of  on 
the  park;  third,  extending  the  new  struc- 
ture across  the  established  building  line,  to 
the  border  of  the  park. 

The  first  of  these  alleged  breaches  is  based 
upon  the  covenant  that  the  dwdllng  bouse 
on  the  lot  should  be  taken  and  held  "as 
part  and  pared  of  the  realty,  and  In  no 
case  to  be  removed  therefrom;  it  being  ex* 
pressly  understood  and  agreed  that  tbe  said 
building  herein  covenanted  to  be  built  by 
the  said  party  of  the  second  part  on  said 
demised  premises,  and  also  any  other  build- 
ing that  may  be  erected  thereon,  of  every 
nature  and  kind,  shall  be  deemed,  taken, 
and  held  to  be  permanent  improvements, 
and  part  and  parcel  of  tbe  realty,  and  shall 
in  no  case  be  removed  therefrom";  also,  that 
the  lessee  should  keep  the  premises  In  good 
repair  during  the  term,  and  keep  tbe  same 
insured  for  the  benefit  of  the  lessor.  The 
second  and  third  alleged  violations  of  her 
covenants  are  based  upon  the  language: 
"It  Is  further  covenanted  and  agreed  that 
any  house  now  on  said  lot,  or  that  may  here- 
after be  placed  thereon,  shall  at  all  times 
front  on  said  park,  and  set  back  from  the 
south  line  of  said  park  twenty  feet"  It  ap- 
pears from  the  evidence  that  the  building  on 
the  lots  at  the  date  of  the  contract  fronted 
cm.  the  park,  and  was  20  feet  from  the  sooth 
line.  Commencing  in  August,  1892,  appellee 
erected  a  three-story  building  on  the  lots 
extending  south  to  Fifty-First  street,  and 
connected  with  tbe  old  building,  which  was 
substantially  made  new  uiwn  the  same 
foundation,  and  two  stories  high  from  the 
basement.  Instead  of  one  and  a  half,  as  at 
first  built.  The  new  structure  was  shown  to 
have  cost  from  $8,000  to  flB.OOO.  It  is  In- 
sisted by  appellants  that  under  the  covenant 
that  any  building  on  the  premises,  then  or 
thereafter  erected,  should  be  a  part  of  the 
realty  and  permanent  Improvement,  and  In 
no  case  removed  therefrom,  and  to  keep  In 
repair,  etc.,  the  lessee  was  bound  to  keep 
and  maintain  the  building  just  as  she  found 
it  when  the  lease  was  made.  In  construing 
these  covenants,  as  in  the  construction  of 
every  contract,  the  drcumstances  and  con- 
ditions surrounding  the  parties  and  the  prc^ 
erty  must  be  taken  Into  consideration.  The 
manifest  object  of  the  parties  in  putting 
these  covenants  In  the  lease  was  to  protect 
the  lessor  against  loss  resulting  from  per- 
mitting the  property  to  go  Into  decay,  or  to 
be  removed  from  the  premises.  It  can 
scarcely  be  seriously  contended  that  It  was 
expected  that  a  building  of  the  description 
of  the  one  on  the  lots  in  1874  should  be  main- 
tained during  the  whole  period  of  95  years. 
In  fact,  the  evidence  shows  that,  at  the  time 
the  improTements  were  made  thereon,  they 
were  necessary  to  prevent  its  becoming  un- 


safe as  a  residence,  and  falUng  into  decay. 
That  injury  or  danger  of  loss  to  the  lessor 
was  occasioned  by  the  change  Is  not  pretend- 
ed. More  than  double  tbe  security  which  the 
lessor  had  In  the  old  building  was  furnished 
by  the  Improvements  made  on  it.  There  was 
no  violation  of  the  covenant  in  the  lease  by 
"pulling  down"  or  destroying  or  removing 
the  house. 

Whethra  the  covenant  to  front  buildings  on 
the  park  was  violated  by  erecting  the  new 
structure  presents  a  -question  of  fact,  upon 
which  the  evidence  is  conflicting.  Counsel  for 
appellants  insist  that  certain  photograito  of 
the  Irailding  offered  in  evidence  clearly  show 
that  it  fronts  on  Fifty-First  street,  and  not 
on  the  park.  It  may  be.  If  one  was  called 
upon  to  determine,  from  the  mere  exterior 
of  the  building,  which  would  more  properly 
appear  to  be  the  front,  the  contention  would 
be  correct  Evidently,  from  these  photo- 
graphs and  the  testimony  of  the  various 
witnesses,  it  was  intended  that  the  boose 
should  have  the  external  appearance  of 
fronting  both  on  the  street  and  the  park; 
but  a  majority  of  the  witnesses  who  were 
acquainted  with  the  Interior  of  It  as  well 
as  the  exterior,  state  that  it  fronts  on  the 
park,  and  among  them  is  the  architect  who 
designed  It  It  certainly  cannot  be  said 
from  the  evidence  In  this  case  that  it  does 
not  front  on  the  park,  and,  in  our  view  of 
the  proper  and  legal  construction  of  the 
covenant  claimed  to  have  Xteea  violated,  it 
Is  immaterial  whether  it  also  fronted  on 
Fifty-First  street  cr  not  Whether  the 
building,  as  it  now  stands,  is  in  good  taste, 
makes  an  attractive  appearance,  or  otho'- 
wlse,  is  also  immaterial,  unless  It  could  be 
said  that  such  a  result  arose  from  an  at- 
tempt on  the  part  of  appellee  to  evade  the 
spirit  of  her  covenants  as  to  fronting  the 
house  on  the  peak,  and  of  this  there  is  no 
evidence.  It  is  certainly  desirable  that  a 
building  located  as  this  is,  extmdlng  near 
both  the  street  and  the  park,  shall  be  so 
constructed  as  to  present  an  attractive  ap- 
pearance from  either  direction.  If  this 
house  had  been  reversed, — the  three-stoiy 
part  put  on  the  north,  and  the  two-story 
part  on  the  south,— finished  Just  as  it  Is,  It 
might  have  been  said,  with  the  same  pro- 
priety as  now,  that  it  fronted  on  Fifty-First 
street  instead  of  the  park.  The  covenant 
in  the  lease  is  not  that  a  building  of  any 
particular  style  of  architecture  shall  be  buOt 
on  the  lot,  attractive  In  appearance,  etc., 
but  simply  that  it  shall  front  in  a  particular 
direction.  We  do  not  think,  tmder  the  evi- 
dence in  this  case,  it  was  violated. 

But  it  is  said  this  covenant  not  only  re- 
quired any  building  erected  on  the  lots  to 
front  on  the  park,  but  also  that  It  should 
set  back  20  feet  from  the  south  line,  whereas 
the  evidence  shows  that  the  structure  in 
question  extends  across  tliat  line  some  11 
feet,  the  steps  extending  down  to  the  paik 
line.   This  contention  Is  based  upon  the  fact 
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tbat  an  open  porch '  extends  oret  the  line, 
Jind  not  that  the  building  itself  does  so.  Un- 
less it  can  be  said  that  this  porch  is  a  part 
«f  the  building,  within  the  meaning  of  the 
covenant,  there  was  no  breach  of  it  Ap- 
pellants maintain  that  It  is  sncb  a  part  of 
the  bnlldlng,  and  cite  several  authorities  to 
the  effect  that  bay  windows  and  like  pro- 
jections are  a  part  of  the  house,  within  the 
meaning  of  such  restrlcdons.  On  the  other 
hand  counsel  for  appellee  cites  Graham  ▼. 
Bite,  03  Ky.  474,  20  S.  W.  506,  which  seems 
to  snpport  the  contrary  contention.  The 
condition  is  in  the  nature  of  a  restriction  or 
limitation  upon  the  use  of  the  property,  and 
will  not  be  enlarged  by  construction.  If 
there  is  any  donbt  as  to  whether  the  porch 
is  within  Its  terms  that  doubt  must  be  re- 
-aolved  in  favor  of  the  lessee.  Ek;khart  v. 
Irons,  128  la  B68,  20  N.  E.  687.  ThU  rule 
is  especially  applicable  to  this  case,  since 
-forfeitures  are  never  favored  in  law,  nor  en- 
forced where  Uijtistlce  will  result.  If  the  lan- 
guage employed  will  reasonably  bear  a  con- 
«tmctlon  leading  to  a  difFerent  result 

It  appears  that  In  October,  1882,  after  the 
Improvements  and  additions  made  upon  the 
building,  Dunham  served  a  notice  upon  ap- 
pellee of  a  forfeiture  of  her  lease  for  the 
violation  of  her  covenants,  demanding  pos- 
■sesslon  ot  the  premises,  and  thereafter  com- 
menced hlB  action  of  forcible  entry  and  de- 
tainer to  recover  the  same.  Counsel  insist 
that  by  this  act  an  end  was  put  to  the  lease, 
MUi  no  further  rights  existed  In  appellee  un- 
der it  What  we  have  already  said  disposes 
-of  this  contention.  There  being  no  breach  of 
the  covenant  of  course  no  right  of  forfei- 
ture accrued.  Moreover,  we  think  the  con- 
-dnct  of  Mr.  Dunham  during  the  progress  of 
this  work  amounted  to  a  waiver  of  his  right 
to  declare  a  forfeiture.  The  evidence  shows 
that  the  building  which  la  now  said  to  front 
on  Ftfty-Flrst  street  was  erected  in  the 
month  of  August  1882,  and  the  repairs  were 
commenced  on  the  old  part  of  the  bnlldlng 
-early  in  October.  It  further  shows  that 
from  the  time  the  work  of  making  these 
-changes  was  begun  he  was  apprised  of 
the  fact  that  they  were  about  to  be  made, 
and  manifested  an  uneasiness  or  dissatis- 
faction with  reference  thereto.  He  was  him- 
self very  frequently  there,  or  passed  the  prem- 
ises during  the  progress  of  the  woik.  He 
had  an  agent  living  near  by,  who  testifies 
that  It  was  his  duty  to,  and  that  he  did, 
keep  watch  as  to  what  was  being  done  on 
the  premises,  and  made  inquiry  of  workmen 
-engaged  there,  thou^  he  says  he  failed  to 
Jearn  from  them  what  the  purpose  of  ap- 
pellee was.  Dunham  consnlted  attorneys 
about  bringing  Injunction  proceedings 
.against  her,  but  It  Is  claimed  that  he  waa 
advised  not  to  do  so,  because  of  the  uncer- 
tainty then  existing  as  to  what  was  in- 
tended to  be  done.  During  this  time,  as  we 
have  seen,  appellee  was  expending  large 
.«aui8  of  money  In  placing  valuable  and  last- 


ing Improvements  npon  the  lots,  and  this 
f&ct  must  have  been  known  to  Dunham;  yet 
there  Is  an  entire  absence  of  proof  that,  In 
his  efforts  to  ascertain  what  her  intentions 
were,  he  ever  epoke  to  her  in  regard  to  the 
matter,  or  made  the  slightest  objection  to 
what  she  was  doing.  It  would  certainly  be 
Inequitable  to  allow  appellants,  claiming  un- 
der him,  to  now  insist  upon  a  forfeltnre  of 
the  contract  for  these  acts.  It  does  not  ap- 
pear that  any  owner  of  property  in  the  vi- 
cinity or  subdivision  objects  to  the  projec- 
tion of  the  porch  across  the  building  line, 
nor  Is  there  any  claim  that  substantial  dam- 
ages have  or  will  result  therefrom  to  ap- 
pellants. 

It  is  said  in  the  argument  that  the  question 
here  Is  not  one  of  forfeiture,  but  whether 
the  complainant  Is  entitied  to  enforce  the 
contract  without  herself  having  complied 
with  Its  terms.  There  Is,  however,  no  es- 
caping the  alternative  that  she  is  either  en- 
titied to  the  relief  prayed  in  her  bill,  or  the 
appellants  are  entitied  to  what  they  ask  In 
their  cross  bill,  which  Is  a  forfeiture  of  the 
contract 

Other  objections  orged  to  the  decree  be- 
low are.  In  our  opinion,  without  force.  On 
the  whole  record,  we  think  substantial  jus- 
tice has  been  done  between  the  parties  by 
the  decree  of  the  superior  court  and  It  will 
be  affirmed. 


on  III.  W) 
NAGLB  V.  WAKBT  et  sL 
(Supreme  Court  of  lUinoia.    May  12,  1896.) 

ElGHWAT     Ck>KKISSIONBIlS  —  LlABILITT     TO    IKDI- 
VID0AL8. 

Commltisionpra  of  hifrhways  of  towns,  on 
whom  road  and. bridge  act  Imposes  the  dnty  to 
ktw\)  III  repair  and  improve,  as  far  as  practica- 
lilf.  the  roads  and  bndcre^,  who  are  bound  by 
statute  to  accept  the  office  when  elected,  and 
wbu  are  liable  to  a  penalty  for  neglect  of  any 
doty,  are  not  liable  to  an  action  by  one  injured 
by  an  Insufficient  iuidge,  they  havmg  expended, 
in  good  faith,  the  funds  on  lands  where  tber 
seemed  to  them  most  needed.  59  III.  App.  Iw, 
affirmed.  Phillips  and  Magmder,  33.,  dis- 
senting. 

Appeal  from  appellate  court.  Second  dis- 
trict 

Action  by  George  W.  Nagle  against  Jere- 
miah Wakey  and  others.  From  a  Judgment 
of  the  appellate  court  reversing  a  Judgment 
for  plalnUfC  (59  lU.  Ai^.  198),  plaintiff  ap- 
peals.   Judgment  of  appellate  court  affirmed. 

Brewet  &  Strawn,  for  appellant  Mayo  & 
Widmer  and  Snow  &  Hlnebangh,  for  appel- 
lees. 


PER  CURIAM.  After  a  careful  examina- 
tion of  the  record  In  this  case,  we  perceive 
no  ground  for  disturbing  the  Judgment  of  the 
appellate  court  It  will  therefore  be  afflirmed. 
As  the  grounds  npon  which  the  Judgment  waa 
reversed  are  fully  stated  in  the  opinion  of 
the  appellate  court  in  which  we  concur,  that 
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opinion  win  be  adopted  as  the  opinion  of  this 
court     It  Is  aa  follows  (Cartwrlgbt,  J.): 

"Appellant  broagbt  this  suit  against  appel- 
lees, and  by  the  first  count  of  his  declara- 
tion alleged  that  they  were,  and  for  a  long 
time  had  been,  acting  as  commissioners  of 
highways  of  the  township  of  Grand  Rapids, 
in  La  Salle  county,  and  bad  the  care,  superin- 
tendence, ixissession,  and  control  of  a  bridge 
in  a  highway  of  tbe  township,  and  ought  to 
have  kept  it  In  good  and  safe  repair  and  con- 
dition, and  bad  adequate  material,  money, 
and  labor  for  that  purpose,  yet  wrongfully 
and  negligently  suffered  It  to  be  In  bad  and 
unsafe  repair  and  condition,  with  no  railing 
or  other  protectI'>n  to  prevent  a  team  and 
wagon  from  falling  off,  and  of  insuflSclent 
width;  and  that,  while  be  was  driving  across 
said  bridge  with  all  due  care,  one  of  the 
horses  was  caused  to  Jump  against  the  other 
by  the  noise  of  the  frosty  plank  snapping, 
and  he  and  the  team  were  thrown  off  the 
bridge  at  the  side,  and  his  leg  was  broken 
at  tbe  hip  joint.  The  second  count  is  the 
same  as  the  first,  except  that  It  charged  that 
appellees  wrongfully,  negligently,  and  unskiU- 
fully  built,  and  permitted  to  be  bnllt  and  re- 
main, the  bridge  in  the  condition  stated;  and 
that  the  horses  suddenly  took  fright,  and 
swerved  to  one  side,  whereby  appellant  and 
the  team  were  thrown  off  the  side  of  the 
bridge,  and  ai^)ellant's  leg  was  broken  at 
the  hip  joint.  A  trial  was  then  had  under 
a  plea  of  the  g»ieral  Issue,  and  resulted  In  a 
verdict  for  plaintiff  for  $100.  Both  parties 
entered  motion  for  a  new  trial,  which  were 
overruled  by  the  court,  and  Judgment  was 
entered  on  the  verdict  Both  parties  have 
assigned  errors  upon  the  record.  At  the  trial 
plaintiff  proved  that  defendants  were  com- 
misBloners  of  highways  of  the  town  of  Grand 
Rapids.  The  defendant  Jeremiah  Wakey  had 
held  that  office  for  eight  years,  and  the  de- 
fendants Engledert  Sauter  and  W.  A-  Dicker- 
man  had  held  the  office  since  the  spring  of 
1891.  The  bridge  in  question  was  located  on 
a  north  and  south  road  over  a  place  where 
there  was  probably  4  or  6  Inches  In  depth  of 
water  for  a  width  of  4  feet  It  was  14  feet 
wide  and  18  feet  long,  and  consisted  of  seven 
floor  Joists,  resting  on  mud  sills  and  covered 
with  planking.  The  floor  was  from  3%  to 
4^  feet  above  the  channel  beneath,  and  there 
was  no  railing  at  the  sides,  and  never  had 
been  while  the  defendants  were  in  office.  In, 
1892  the  bridge  was  old,  and  the  defendants 
rejmlred  it  by  putting  in  some  new  joists  or 
stringers,  and  covering  It  with  new  planking, 
so  as  to  make  it  safe  for  steam  threshing  ma- 
chines. It  was  left  in  the  same  condition  in 
other  respects  as  before.  On  November  28, 
1893,  plaintiff  was  driving  north  on  the  high- 
way, going  after  a  hog,  with  a  span  of  horses 
and  a  lumber  wagon,  with  sideboards  on  top, 
and  when  on  the  bridge  the  horse  on  the  left 
side  was  fr^htened,  and  crowded  the  other 
one  off  the  east  side.  Plaintiff  went  over 
with  the  wagon,  and  his  leg  was  broken  at 


the  hip  joint  To  suatain  his  chaise  that  the 
defoidanta  had  means  in  their  hands  to  pot 
up  a  railing,  or  protection,  so  that  his  team 
could  not  have  gotten  off,  plaintiff  proved  the 
amounts  paid  to  defendants  for  road  and 
bridge  taxes  in  1892  and  1883.  Defendants, 
to  meet  the  charges  of  plaintiff,  proved  that 
there  were  83  bridges  in  their  town  to  be 
cared  for  by  them.  Of  these  bridges  71  were 
of  wood,  7  were  of  iron,  and  6  were  stone 
archea  In  1892  there  were  unusual  floods, 
and  most  of  the  bridges  were  damaged,  and 
4  were  carried  away.  Those  that  were  wash- 
ed away  had  to  be  replaced,  and  tbe  damaged 
ones  repaired.  Five  new  Iron  bridges  were 
built  in  1893,  and  the  moneys  at  defendants' 
command  Iiad  all  been  exhausted  before  the 
accident  and  they  had  exceeded  their  funds 
to  the  amount  of  $1,300.  They  exercised 
their  best  judgment  In  the  expenditure  of  the 
moneys  on  the  roads  and  bridges  of  the  town, 
and  there  was  no  evidence  tending  to  prove 
any  Intentional  neglect  of  duty  or  improper 
motive  in  what  was  done. 

"Complaint  is  made  in  behaU  of  appellant 
that  errors  occurred  on  the  trial  in  rulings 
on  the  admissibility  of  evidence  and  instruct- 
ing the  Jury,  and  that  the  damages  awarded 
were  inadequate;  but  it  will  not  be  neces- 
sary to  notice  any  of  these  questions  for  the 
reason  that  in  our  Judgment  the  action 
could  not  be  maintained,  and  the  cross  emwa 
assigned  should  be  sustained.  Whether  an 
action  will  lie  against  commissioners  of  hl^i- 
ways  for  damages  resulting  to  an  individual 
from  the  manner  in  which  they  have  dis- 
charged their  official  duty  to -the  public,  on 
the  ground  that  it  was  not  discharged  with 
reasonable  prudence  and  skill,  has  not  been 
settled  in  this  state  by  any  decision  of  tbe 
supreme  court  It  has  often  been  decided 
that  an  action  for  such  damages  cannot  be 
maintained  against  tbe  town.  Hedges  T. 
County  of  Madison,  1  Oilman,  667;  Town  of 
Waltham  v.  Kemper,  66  IlL  346;  Bussell  v. 
Town  of  Steuben,  67  IlL  35.  And  these  de- 
cisions, that  there  is  no  common-law  liabil- 
ity of  towns  in  that  regard,  are  in  accord- 
ance with  the  authorities  generally.  Al- 
though duties  are  specifically  enjoined  upon 
towns  by  law,  and  they  have  power  to  levy 
taxes  and  raise  money  for  their  performance, 
they  are  not  liaUe  in  a  common-law  action 
for  damages  sustained  by  an  individual  on 
account  of  such  action  being  neglected  or  in- 
adequately performed.  Russell  v.  County  of 
Devon,  2  Term  R.  667;  Riddle  v.  Proprietors, 
etc.,  7  Mass.  169;  Mower  v.  Inhabitants  of 
Leicester,  9  Mass.  247;  Eastman  v.  Mere- 
dith, 86  N.  H.  284.  Tbe  reasons  always  given 
tor  exempting  towns  from  such  actions  are 
that  they  are  established  as  local  subdivi- 
sions and  agencies  of  the  state  for  govern- 
mental  purposes,  and  that  duties  are  Impos- 
ed upon  them,  without  their  assent  exclu- 
sively for  public  purposes.  The  same  rea- 
sons apply  with  at  least  equal  force  to  com- 
missioners of  highways  as  an  agency  through 
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which  a  town  performs  a.  paVac  dnty.  Any 
person  elected  to  that  office  who  shall  refuse 
to  serve  Is  subject  to  a  penalty  of  $25.  Rev. 
St  c.  139,  art  9.  |  7.  The  purpose  of  that 
penalty  is  to  enforce  the  acceptance  of  the 
office,  and  Its  payment  does  not  discharge 
one  elected  to  a  town  office  from  the  dnty 
of  acceptance  and  performance.  He  mnst 
yield  to  the  public  welfare,  and  the  office  Is 
regarded  as  a  burden  which  he  Is  bound  In 
the  Interest  of  the  public  to  bear,  to  the  end 
that  the  government  may  be  carried  on. 
People  V.  WUllams,  145  IlL  5T5,  33  N.  K. 
849.  The  office  Is  not  one  of  profit  for  the 
public  only  compensate  a  commissioner  at 
about  the  rate  of  a  day  laborer.  If  he  should 
neglect  to  perform  any  of  the  duties  enjoin- 
ed upon  him  while  acting,  the  public  Injury 
renders  him  liable  to  a  penalty  of  not  less 
than  |10  nor  more  than  $50.  The  office  and 
Its  duties  are  compolsoty,  and  are  Imposed 
upon  the  individual  for  public  purposes,  in 
like  manner  as  upon  the  town.  The  courts 
draw  a  distinction  between  the  town  and  the 
municipal  corporation  proper,  on  the  ques- 
tion of  liability,  in  favor  of  the  town;  and 
It  would  seem  most  unjust  to  reverse  the 
rale  as  to  the  town  officer,  and  hold  him  to 
the  same  responsibility  as  a  city  or  other 
municipal  corporation.  It  is  questionable 
whether  such  a  rule  would  tend  to  any  bet- 
ter service  of  the  public.  If  the  officer  must 
answer  out  of  his  private  fortune  for  what 
a  Jury  may  regard  as  a  defieiency  In  Jndg-- 
ment  men  capable  of  filling  the  office,  who 
have  any  property,  would  naturally  avoid  it 
especially  in  view  of  the  extent  of  the  Indus- 
try of  bringing  damage  suits  coveting  with 
duttes  and  n^ects  every  field  of  imagination 
aswellftBofftict.  The  statute  has  provided 
means  for  redressing  the  public  wrong  by  a 
penalty,  and  that  is  sufficient  to  enforce  the 
public  duty. 

"It  Is  provided  by  section  2  of  the  statute 
In  regard  to  roads  and  bridges  as  follows: 
•The  commissioners  of  highways  shall  have 
the  charge  of  the  roads  and  bridges  of  their 
respective  towns,  and  it  sliall  be  their  duty 
to  keep  the  same  in  repair,  and  to  Improve 
them  so  far  as  practicable.'  They  are 
clothed  with  discretion  as  to  the  practl<3a>- 
blllty  of  making  improvements  and  as  to  the 
best  methods  to  be  employed.  Hotz  v.  Hoyt, 
135  m.  388,  25  N.  E.  753.  Attention  is  call- 
ed by  counsel  to  the  decision  in  Teamey  v. 
Smith,  80  ni.  391,  as  establishing  the  doc- 
trine that  repairing  a  highway  Is  a  minis- 
terial act  and  that  the  commissioners  are 
responsible  for  damages  for  the  negligent 
performance  of  such  an  act  Bven  if  it  is 
proper  to  call  the  act  of  repairing  a  highway 
or  bridge  ministerial,  it  is  a  duty  which  un- 
questionably involves  the  exercise  of  Judg^ 
ment  and  discretion  as  to  time,  method,  and 
means,  and  is  readily  distinguishable  from 
such  ministerial  duty  as  merely  involves  the 
following  of  specific  directions  and  instruc- 
tiona.    It  was  immaterial  in  that  case  wheth- 


er the  act  should  be  <iIiaTactfliteed  as  mlals- 
terial  or  not  It  was  a  suit  by  an  adjoining 
landowner  for  flooding  his  land  In  draining 
the  highway,  and  the  defendants  could  not 
have  done  that  in  a  Judicial  or  ministerial 
capacity.  The  court  said  that  the  underly- 
ing principle  in  the  case  was  that  the  pub- 
lic had  no  right  so  to  use  its  own  as  to  in- 
jure another,  and  that  the  principle  obtain- 
ed as  to  townships.  The  duty  to  the  plain- 
tiff was  not  a  public  one,  and  was  not  owing 
to  the  public  generally  who  might  have  oc- 
casion to  use  the  road,  but  was  a  duty  to 
him  as  an  adjoining  proprietor.  The  rela- 
tions In  such  cases  are  the  same,  and  the 
parties  are  governed  by  the  same  rules  as 
adjoining  landowners.  Toung  v.  Commis- 
sioners, 134  III.  569,  25  N.  B.  689.  The  case 
Is  not  authority  for  a  rule  that  commission- 
ers are  liable  In  a  case  like  this.  Ciommls- 
sioners  may  be  sued  for  trespass  if  they  en- 
ter upon  lands  of  an  individual,  claiming  the 
existence  of  a  highway  where  there  Is  none, 
because  the  entry  is  an  invasion  of  Individ- 
ual right;  but  It  does  not  follow  that  an 
Individual  may  sue  where  the  only  right 
is  tn  the  general  publia  The  towns  make 
ttaelr  selections  of  commissioners  to  exercise 
their  judgment  and  discr..tion  in  repairing 
and  Improving  the  roads  and  bridges  of  the 
towns;  and  when  the  public  have  had  a  ftilr 
and  honest  exercise  of  that  Judgment  and 
discretion,  they  have  got  all  that  we  think 
they  are  entitled  to.  It  would  be  against 
reason  to  elect  commissioners  to  use  their 
best  Judgment,  and  then  sue  them  for  doing 
It  We  do  not  think  that  the  commissioners, 
who  in  good  faith  and  to  the  best  of  their 
ability  have  expended  the  means  at  their 
command  where  they  seemed  to  them  most 
needed,  can  be  called  upon  to  Justify  their 
Judgment  to  the  satisfaction  of  a  Jury  at  the 
peril  of  their  savings.  It  has  been  held  that 
an  action  of  this  character  would  not  lie  in 
the  following  cases:  Bartlett  v.  Orozler,  17 
Johns.  438;  McKenzie  v.  Obovln,  1  HcMuL 
222;  Young  v.  CiommlsslonerB,  2  Nott  & 
McG.  537;  Lynn  v.  Adams,  2  Ind.  143;  Dun- 
hip  V.  Knapp,  14  Ohio  St  64;  McConnell  v. 
Dewey,  5  Neb.  885.  The  decision  in  Bart- 
l^t  V.  Crozler,  supra,  that  an  action  would 
not  lie  against  an  overseer  of  hi^ways  at 
the  suit  of  an  Individual  for  an  injury  which 
be  had  sustained  In  consequence  of  the  neg- 
lect of  the  overseer  to  keep  a  bridge  in  re- 
pair, was  quoted  approvingly  in  Hollenbeck 
V.  Winnebago  Co.,  95  111.  148,  and  later  deci- 
sions In  New  York  of  a  different  character 
were  ignored.  Being  of  the  opinion  that 
plaintiff  had  no  right  of  actioD,  the  Judgment 
will  be  reversed.    Judgment  reversed." 

PHILLIPS,  J.  (dissenting).  I  cannot  con- 
cur in  the  conclusion  reached  by  the  majori- 
ty of  the  cotirt  nor  with  what  is  said  in  the 
opinion.  By  section  2  of  the  road  and  bridge 
act  it  Is  declared:  "The  commissioners  of 
hlsbways  shall  have  chacge  of  the  roads  and 
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bridges  of  tbdr  respectlTe  towns  and  It  shaJll 
be  their  duty  to  Iceep  tbe  same  in  repair  and 
Improye  tbem  go  6ir  as  practicable,"  etc. 
Highway  commissioners,  in  charge  of  roads 
and  bridges,  owing  the  duty  to  keep  the 
game  In  repair,  or  in  disctiarge  of  their  du- 
ties, engage  In  tbe  performauce  of  a  ministe- 
rial duty,  and  are  generally  liable  for  negli- 
gent performance,  or  negligently  falling  to 
perform  same,  to  one  to  whom  the  duty  is 
owing,  and  upon  whom  they  Inflict  a  special 
Injury.  Definite  duties,  prescribed  by  stat- 
ute, to  be  performed  by  a  public  ofllcer,  and 
arising  from  conditions  existing,  either  ad- 
mitted or  proven,  are  such  that  nothing  la 
left  to  discretion.  State  of  Mississippi  t, 
Johnson,  4  Wall.  475;  Sullivan  v.  Shanklln, 
63  GaL  247;  Orider  v.  Tally,  77  Ala.  422; 
Pennington  v.  Streigbt,  64  Ind.  376.  In 
Fairchild  v.  Keith.  29  Ohio  St  156,  it  was 
held  that  the  entering  of  judgment  in  proper 
form  on  the  docket,  and  issuing  execution, 
were  ministerial  acts,  for  the  nonperform- 
ance' of  which  a  justice  of  the  peace  was  lia- 
ble to  one  injured  by  such  neglect.  In  Har- 
low V.  Birger,  30  lU.  425,  it  was  held,  where 
it  was  the  duty  of  a  justice  of  the  peace  tak- 
ing the  acknowledgment  of  a  chattel  mort- 
gage to  enter  the  same  on  his  docket,  that 
his  neglect  to  make  such  entry  would  give 
a  right  of  action  against  him  to  one  injured 
by  reason  of  such  -  neglect,  because  the  act 
was  purely  ministerial.  It  was  held  by  this 
court.  In  Teamey  v.  Smith,  86  111.  8»1: 
"Oommlssioners  of  highways  are  only  In  a 
very  limited  sense  judicial  officers.  Repair- 
ing a  highway  is  not  of  that  character.  For 
the  negligent  performance  of  ministerial  acts 
they  are  personally  responsible,  if  injury  re- 
sults to  others."  Tbe  duty  of  keeping  the 
highway  and  bridges  in  repair  existing  as  a 
ministerial  duty,  imposed  by  law,  where  the 
necessary  funds  to  make  such  repairs  are 
under  tbe  control  of  the  commissioners,  or 
could  be  procured  by  using  the  official  means 
at  their  command,  and  they  negligently  fail 
to  repair,  and  there  is  knowledge  of  the  ex- 
isting defects,  and  by  reason  of  such  defects 
and  negligence  In  failing  to  repair  a  person 
suffers  special  injury,  then,  in  my  opinion, 
the  commissioners  should  be  held  liable  In- 
dividually for  the  damage.  And  I  believe 
this  view  is  sustained  by  the  current  of  au- 
thorities. At  least,  there  Is  very  strong  au- 
thority in  Its  support.  In  Adsit  v.  Brady,  4 
HUl,  632,  it  was  held:  "When  an  Individual 
sustains  an  injury  by  a  misfeasance  or  non- 
feasance of  a  public  officer,  who  acts  or 
omits  to  act  contrary  to  his  duty,  the  law 
gives  redress  to  the  Injured  party  by  an 
action  adapted  to  the  nature  of  tbe  case." 
To  the  same  effect  is  Weet  v.  Village  of 
Brockport,  16  N.  Y.  168,  note;  Robinson  v. 
Chamberlain,  84  N.  Y.  388.  In  Hover  v. 
Barkhoof,  44  N.  Y.  113,  it  was  held  that 
it  was  the  duty  of  the  commissioners  of 
highways  te  repair  defective  highways  and 
bridges,  after  notice  of  their  condition,  with 


reasonable  and  ordimuy  oare  and  diligence, 
if  they  have  sufficient  means  in  their  hands, 
or  authority  to  procure  such  funds;  and 
neglect  of  their  duty  renders  them  liable 
in  a  civil  action  to  any  person  specially 
injured.  In  People  v.  Board  of  Town  Au- 
ditors of  liitUe  VaUey,  75  N.  Y.  316.  it 
was  held:  "The  town,  in  its  proper  capac- 
ity, has  no  control  over  highways,  and  la- 
under no  legal  obligation  to  keep  highways- 
and  bridges  In  repair;  and  hence  no  re- 
covery can  be  bad  against  the  town  for  in- 
Jury  received  by  the  negligence  of  its  officers 
in  faUlng  to  keep  them  in  safe  and  secure 
condition.  Commissioners  of  highways  re- 
ceive and  disburse  all  moneys  raised  for 
highway  purposes,  and  lay  out,  discontinue, 
and  control  the  same.  They  are  also  liable 
individually  in  a  civil  action  for  any  wrong 
they  may  commit,  and  for  any  injury  result- 
ing from  their  neglect  to  repair  a  highway,  if 
they  have  funds  provided  for  such  purpose, 
to  any  person  who-  has  sustained  damage." 
In  Huffman  v.  San  Joaquin  Co.,  21  CaL  426, 
it  was  held  a  county  was  not  liable  to  an 
individual  for  damages  sustained  in  conse- 
quence of  the  want  of  repair  to  a  bridge,  as 
the  statute  placed  the  management  and  con- 
trol of  bridges  upon  the  8Ui>ervisor8  and 
overseers,  who  had  tbe  dutjr  of  keeping  the 
same  in  repair.  If  a  remedy  exists.  It  shonld 
be  sought  against  them  personally.  In  Hath- 
away V.  Hinton,  1  Jones  (N.  C.)  243,  an  oyer- 
seer  of  a  public  road  was  held  liable  for  spe- 
cial damage  for  injuries  arising  from  tbe 
road  being  out  of  repair.  In  House  v.  Board 
of  Com'rs,  60  Ind.  580,  the  right  to  recover 
against  the  commissioners  IndividuaUy  is 
recognized,  altbough  in  that  case  the  action 
was  against  tbe  board  of  commlsBlonera  as  a 
body  politic  and  not  corporate;  but  in  tbe 
discussion  It  was  said:  "Tbe  board  Lb  a 
body  politic  and  corporate,  and  as  such  maty 
sue  and  be  sued;  and  ample  provision  la 
made  for  the  collection  of  Judgments  render- 
ed against  it.  The  obligation  thus  imposed 
upon  the  board  to  cause  all  bridges  in  the 
county  to  be  kept  in  repair,  with  ample  i>ow- 
er  to  provide  means  to  discharge  the  obliga- 
tion, carries  with  it  a  corresponding  right.  In 
every  one  having  occasion,  in  the  usual 
course  of  travel,  to  use  the  bridges,  to  have 
the  obligation  fulfilled,  and  the  bridges  kept 
in  repair.  And  it  seems  to  us  to  follow  tbat, 
where  tbe  board  negligently  suffers  such 
bridge  to  be  out  of  repair,  whereby  a  person. 
in  the  ordinary  use  of  it,  is  injured,  in  per- 
mm  or  property,  without  his  own  fault,  be 
must  have  an  action  against  the  board  for 
the  damage;  otherwise,  there  would  be  a 
wrong  without  a  remedy.  It  will  not  do  to 
say  that  the  members  of  the  board  might  be 
sued  for  the  injury  in  such  case  in  their 
individual  capacity,  and  therefore  that  tbe 
corporation  could  not  be  sued.  Wiuiout 
stopping  to  inquire  whether  members  of  a 
board  would  or  would  not  be  liable  as  indi- 
viduals, it  aeema  to  us  that  a  party  thus  in- 
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jared  should  not  b«  required  to  look  for  re- 
dress only  to  them  as  Individuals.  They 
inigbt  be  unable  to  respond  In  damages." 
In  McCord  y.  High,  24  Iowa,  836,  an  action 
was  brought  against  a  road  superrlaor  by 
nn  abutting  landowner.  A  certain  stream 
crossed  the  road  and  flowed  through  the 
land.  The  8ux>ervisor  diverted  the  course  of 
the  stream,  so  that  the  same  quantity  of 
water  did  not  flow  through  the  former  bed; 
and  in  an  action  against  him  for  damages  It 
was  held:  "He  Is  also  required  to  direct 
the  work,— to  make  the  repairs  he  has  deter- 
mined upon.  This  Is  simply  a  ministerial 
■duty.  The  defendant  In  the  case  at  bar  saw 
fit  to  change  the  course  of  the  stream  by  dis- 
pensing with  a  bridge  which  had  been  used, 
and  erecting  an  embankment  and  culvert 
Whatever  rights  the  public  had  acquired  to 
cross  the  stream,  by  user  and  by  acquies- 
cence of  the  plaintiff,  were  confined  to  the 
use  of  the  bridge,  or  such  other  manner  of 
crossing  as  would  interfere  in  no  greater 
degree  with  the  right  of  the  plaintiff  to  the 
water  than  did  the  bridge.  The  act  of  thus 
changing  the  manner  of  crossing  the  stream 
was  ministerial  in  Its  nature,  and  It  was  de- 
fendant's absolute  duty  so  to  perform  It  that 
plaintiff  should  not  be  Injured  thereby.  The 
liability  of  the  road  supervisor  for  injuries 
sustained  by  another  on  account  of  the  neg- 
ligent and  Improper  erection  of  the  culvert 
over  the  stream  of  water  was  recognized  In 
Oonwen  V,  Emrle,  4  Ind.  209.  •  •  ♦  The 
powers  of  road  supervisors  are  similar  to 
those  exercised  by  cities,  through  their 
agents,  in  grading,  paving,  and  otherwise 
Improving  the  streets."  And  In  that  case 
the  supervisor  was  held  Individually  liable. 
Judge  Dillon,  in  a  separate  opinion  in  the 
same  case,  stated  that  he  bad  much  difficulty 
In  reaching  a  conclusion;  but.  Inasmuch  as 
an  action  could  not  be  maintained  against 
the  town,  nor  against  the  county,  he  held  a 
recovery  should  be  allowed  against  the  su- 
I>ervi8or  in  his  Individual  capacity,  and  laid 
down  the  rule  thus:  "That  where  a  public 
officer  other  than  a  Judicial  one  does  an  act 
directly  Invasive  of  the  private  rights  of  oth- 
ers, and  there  Is  no  remedy  for  the  injury, 
such  officer  Is  personally  liable,  without 
proof  of  malice  and  Intent  to  Injure."  In 
Perry  v.  Bamett,  66  Ind.  522,  the  complaint 
was  for  constructing  a  highway.  The  evi- 
dence was  that  the  defendant  built  a  bridge, 
which  was  no  obstruction,  and  that  by  rea- 
son of  a  defect  therein  the  plaintiff  was  in- 
jured; and  the  court.  In  holding  that  a  jndg- 
ment  could  not  be  sustained  against  the  de- 
fendant under  the  complaint,  said  that.  If 
the  defendant  failed  to  keep  in  repair,  or 
build  properly,  so  that  the  bridge  would  be 
reasonably  safe,  then,  if  liable  at  all,  it  was 
for  a  failure  to  discbarge  his  official  duty 
In  that  respect,  but  declined  to  pass  upon 
the  question  of  liability.  Other  casein  might 
be  cited  to  sustain  the  view  I  am  insisting 
upon,  but  in  the  brief  time  at  my  disttosal  a 


further  examination  of  antborltles  may  cot 
be  made. 

Under  the  rule  announced  by  the  majority 
of  the  court,  disregard  is  had  of  a  well- 
known  rule  of  law,— that  a  private  remedy 
exists  where  damage  Is  sustained  by  the  rea- 
son of  an  unlawful  act.  The  commissioners 
of  highways  are  vested  with  authority  to 
levy  taxes  and  keep  in  repair  the  roads  and 
bridges  of  their  respective  towns.  Under  the 
law  they  are  In  charge  of  such  roads  and 
bridges,  and  they  only  determine  as  to  the  ex- 
penditure of  the  funds  arising  from  taxa- 
tion. And  by  the  opinion  of  the  majority, 
however  negligent  they  may  be,  provided  it 
Is  not  absolute  willful,  malicious  negligence, 
no  recovery  can  be  had  for  the  nonperform- 
ance or  negligent  performance  of  their  du- 
ties. It  seems  to  me  this  Is  against  law  and 
against  reason.  There  are  some  cases  tliat 
hold  the  commissioners  are  not  liable  in- 
dividually; but,  In  an  analysis  of  those  cases, 
it  must  be  remembered  that,  in  the  New 
England  states,  the  towns  are  held  respon- 
sible for  damages  resulting  specially  to  one 
by  reason  of  the  nonrepair  of  the  public 
highway,  and  where  the  town  is  thus  made  re- 
sponsible, on  no  reason  or  principle  could  the 
Individual  be  hdd  liable  by  the  party  Injur- 
ed, however  it  might  be  with  reference  to  the 
right  of  the  town  against  him,  nw  am  I  will- 
ing to  recognize  the  authorities  dted  in  the 
opinion  of  the  majority  of  this  court.  Bart- 
lett  T.  Crozler,  17  Johns.  439,  was  a  case  where 
an  action  against  an  overseer  was  brought, 
and  It  was  held:  "It  appears,  from  a  care- 
ful examination  of  the  several  provisions  of 
the  act,  that  the  commissioners,  and  not  the 
overseers  of  the  highways,  are  tlie  responsible 
persons.  In  respect  to  the  erection  or  repair 
of  bridges.  The  overseers  have  nothing  to 
do  with  the  bridges,  but  In  a  single  Instance, 
in  whldi  they  receive  fines  and  commutation 
money,  or  other  money,  under  the  order  of  the 
commissioners.  In  every  other  part  of  the 
act  the  duty  of  repairing  bridges  and  ex- 
pending money  for  that  purpose  Is  specially 
vested  In  the  commissioners.  The  overseers 
were  Intended  to  be  chiefly  confined  to  the 
highways.  They  are  to  warn  the  people  to 
work  with  their  implements  and  teams  on 
the  highways.  The  construction  and  repair 
of  bridges  Is  a  distinct  business.  •  *  *  My 
conclusion,  from  this  analysis  of  the  act, 
is  that,  with  respect  to  bridges  at  least,  if 
not  to  highways,  the  commissioners,  and  not 
overseers,  are  the  persons  properly  re- 
sponsible to  the  public."  And  it  was  held 
that  the  statute  was  not  well  pleaded,  and- 
a  recovery  would  not  He  against  the  over- 
seer. In  the  subsequent  cases  In  New 
Tork,  as  I  have  shown,  the  commissioners ' 
as  a  body  are  not  held  liable,  but  are  lia- 
ble Individually.  It  seems  to  me  the  dis- 
cussion In  the  case  of  Bartlett  v.  Crosder  is 
not  an  authority  for  holding  the  commission- 
ers would  not  have  been  liable  Individually. 
The  next  two  cases  (McKenzie  v.  Chovln  and 
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Tonng  y.  CSommfsslonere)  do  not  In  principle 
snstaJn  tbe  rule  announced.  Tbe  Young  Case 
was  decided  In  1820,  and  the  McKenzie  Case 
in  1841.  At  tbe  time  of  those  decisions,  un- 
der tbe  legislation  in  South  Carolina,  no  pro- 
vision was  made  by  which  the  commissioners 
were  authorized  to  levy  a  tax.  They  were 
without  funds,  depending  solely  on  road  la- 
bor; and  where  no  means  were  provided  by 
law  to  build  or  keep  in  repair  the  bridges.  It 
is  not  strange  that  it  should  be  held  the  com- 
missioners would  not  be  responsible  in  a  pri- 
vate action  for  neglect  of  duty  when  there 
was  no  means  to  perform  the  duty.  The  next 
case,  of  Lynn  t.  Adams,  decided  in  1S50,  has, 
as  shown  by  the  quotations  above  mention- 
ed. If  not  reversed,  been  disregarded  as  au- 
thority. In  the  state  of  Indiana.  Dnnlap  v. 
Knapp,  decided  in  1862,  is  in  point,  and  sus- 
tains the  doctrine  announced  in  the  opinion, 
as  does  also  McConnell  v.  Dewey;  but  I 
cannot  assent  to  the  reasoning  of  those  opin- 
loo&  Tlie  proposition  in  tlie  oi>tnlon,  that 
"the  statute  haa  provided  means  for  the  re- 
dressing of  public  wrong  by  a  penalty,  and 
that  Is  sufQdent  to  enforce  the  public  duty," 
is  no  answer  to  the  question  as  to  what  is 
the  individual  right  Here  we  have  a  stat- 
ute defining  and  declaring  a  duty  of  a  pub- 
lic officer,  and  the  rule  announced  that,  if 
that  officer  neglects  his  duty,  and  by  reason 
of  it  an  individual  suffers  a  special  injury, 
there  is  no  remedy  for  the  Individual,  for  the 
reason  that  he  may  not  have  an  action  against 
the  county  nor  the  town  nor  the  commission- 
ers individually  for  their  wrongful  neglect. 
It  seems  to  me  such  a  rule  is  not  in  accord- 
ance with  the  principles  of  common  law,  nor 
is  it  calculated  to  be  beneficial  to  the  prog- 
ress and  prosperity  of  the  state  of  Illinois. 
Tbe  condition  of  the  highways  has  much  to 
do  with  the  convenience  and  success  of  the 
public,  and  the  principle  announced  in  the 
(q;>lnlon  in  this  case  seems  to  be  retrogression 
from  the  way  of  progress.  To  simply  hold 
the  commissioners  of  highways  may  be  sub- 
ject to  a  fine  for  a  failure  to  discharge  their 
duty  Is  not  an  answer  to  the  proposition  that 
an  individual  has  suffered  injury  by  their 
wrongful  neglect,  and  through  their  failure 
to  discharge  their  duty  has  sustained  damage, 
and  is  but  slight  satisfaction  to  the  injured 
party  without  any  compensation. 

The  proposition,  urged  by  the  majority,  that 
the  defendant  may  be  subjected  to  fine  for 
refusing  to  accept  the  office  of  highway  com- 
mlssiouer  to  which  he  was  elected,  even  If 
that  act  could  be  held  constitutional,  if 
brought  l>efore  this  court,  should  not  relieve 
the  commissioner  from  the  liability  for  bUi 
negligent  acts,  as  an  officer,  by  which  a  per- 
son suffers  a  special  injury.  Neither  is  the 
reason,  assigned  in  the  opinion  of  the  court, 
that  the  comijensatlon  received  by  the  com- 
missioners for  the  discharge  of  their  official 
duties  is  but  little  more  than  the  wages  of  a 
laborer  or  servant,  any  reason  why  they 
should  be  relieved  from  liability  for  their 


negligent  acts.  The  common  observatiMi  of 
every  individual  is  that  the  citizens  of  the 
state  of  Illinois  do  not  regard  with  very  se- 
rious objection  the  imposition  of  official  du- 
ties upon  them,  and  as  a  rule  are  willing  to 
accept  office,  even  that  of  commissioners  of 
highways,  and  strive  to  obtain  it,  and.  as 
shown  by  the  records  of  this  conrt  in  Apgie 
T.  Barcroft,  158  IlL  649,  41  N.  B.  lUd,  where 
a  contested  election  was  brought  to  this 
court  to  determine  the  right  to  office  of  the 
commissioners  of  highways.  I  believe,  where 
the  commissioners  have  funds  In  their  hands 
which  may  be  used  for  the  repair  of  high- 
ways, or  means  of  procuring  funds  officially, 
and  they  negligently  fail  to  use  it  for  that 
purpose,  they  should  be  held  individually  lia- 
ble for  any  injury  resulting  from  such  negli- 
gence to  one  specially;  and  hence  I  dissent 
fn»n  the  opinion  of  the  majority. 

MA6RUDER,  J.    I  concur  In  the  opinion  of 
Mr.  Justice  PHILLIPS. 


acinL  SS8) 
SPRINGER  V.  KROESCHEIili  et  at 
(Supreme  Conrt  of  Illinois.    May  12,  1896.) 

Actions  —  Coksolidatioh — Mechakics'  Libxs  — 
Actions  to  Espoboii— Pakol  Eyidbsck— Ooh- 

TRACT    WITB    OWHBB— STATBMRUT — DaSCBIPTIOIf 

or  Fkopbbtx— Objcotions  asd  JEtxaBrrioaa  to 
Mastbb's  Report— SurnoiBscT. 

1.  Several  actions  by  different  parties  to 
enforce  mechanics'  liens,  and  InTolTinp  differ- 
ent rights,  may  be  consolidated.  58  III.  Apii. 
434,  affirmed. 

2.  In  an  action  to  establish  a  mechanic's 
lien  for  labor  done  and  materials  famished  un- 
der contracts  with  one  L.,  and  with  him  and 
others,  all  of  whom  were  members  of  a  certain 
corporation  or  firm,  parol  evidence  was  admis- 
sible to  show  that  L.  held  the  legal  title  to  the 
land  in  trast  for  such  company  or' firm. 

3.  Where  a  member  and  officer  of  a  com- 
pany holds  the  legal  title  to  land  bdonging  to 
It,  and  superintends  the  construction  of  a 
building  thereon,  he  is  tbe  owner,  witUn  the 
inpohanic's  lien  law  (2  Starr  &  C.  Ann.  St  p. 
1512),  i  1,  giving  a  lien  to  any  person  wIm 
shall,  by  contract  "with  the  owner  of  any  lot 
or  piece  of  land,  furnish  labor  or  material." 
59  III.  App.  434,  affirmed. 

4.  Wlierp  a  member  and  officer  of  a  com- 
pany holds  the  legal  title  to  land  belonging  to 
it,  and  superintends  the  construction  of  a  bnild- 
Ing  on  such  land,  contracts  for  labor  and  ma- 
terials for  such  building,  made  with  Iiim  and 
with  him  and  other  members  of  such  company, 
are  made  with  owner,  within  the  meaning  of 
such  statute.     59  III.  App.  434,  affirmed. 

5.  A  statement  of  mechanic's  lien  which 
recites  that  "said  labor  was  performed  and  ma- 
terials furnished  between  September  1&  1890, 
and  October  31,  1890,"  complies  witli  Mechan- 
ic's Lien  Law,  S  4.  as  amended  by  Act  May 
31,  1887  (3  Starr  &  O.  Ann.  St  p.  819),  re- 
quiring snch  statement  to  set  forth  the  time 
when  such  material  was  furnished  or  labor 
performed. 

6.  Mechanic's  Lien  Law,  $  4,  as  amended 
by  Act  Ms  7  31,  1887  (3  Starr  &  C.  Ann.  St  p. 
819).  requires  tbe  statement  for  lien  to  con- 
tain "a.  correct  description  of  the  property  to 
hp  chargpd  with  the  uen,"  etc.  Act  May  31, 
1887,  I  28,  provides  that  no  creditor  shall  be 
allowed  to  enforce  the  lien,  as  against  or  to  the 
prejudice  of  any  other  creditor,  incumbrancef^ 


Digitized  by  LjOOQ  IC 


iU.) 


SPBINOEB  «.  EBOESCHELL. 


1085 


or  porchaser,  unless  a  claim  for  a  lien  ahall 
hare  b«en  filed  with  the  clerk  as  proTided  in 
section  4,  etc.  Act  1874  (2  Starr  &  O.  Ann.  St 
p.  1S12),  (  1,  proTldee  that  the  party  entiUed 
to  the  lien  shall  have  it  upon  the  land  and 
bnilding.  BeUL  that  where  snch  statement  de- 
scribed the  land  as  lots  10  and  11  in  a  certain 
block,  and  the  tme  description  was  lots  10  and 
11,  and  the  aoath  T%  teet  of  lot  7,  in  sndi  block, 
it  was  safficient  as  against  a  subsequent  pur- 
chaser. 

7.  Objections  to  a  master's  report  should 
be  made  before  tne  master,  before  tne  report  is 
returned  into  court,  and  should  point  out  the 
irroond  of  objection  with  reasonable  certainty; 
and  exceptions  filed  with  the  report  after  its 
return  into  court  diould  correspond  with  the 
objections  made  before  the  master,  be  G<Hi&ned 
to  such  objections  as  were  allowed  or  otmtuI- 
ed  b7  him,  and  point  out  the  particular  error 
claimed. 

Appeal  from  appellate  conrt,  BHist  district. 

Consolidated  actions  by  Charles  Kroeechell 
and  others  asalnat  Warren  Springer  and  oth- 
ers to  establish  and  enforce  mecbanics'  liena, 
in  which  cross  eomplalnts  were  filed.  From 
a  judgment  of  the  appellate  court  (59  IlL 
App.  434)  affirming  a  judgment  for  the  lien 
claimants,  defendant  Springer  appeals.  Af- 
firmed. 

W.  J.  Ammen,  W.  N.  GemmlU,  and  A.  G. 
Story,  for  appelant  Peaae  &  HcEwen, 
Lackner  &  Butz,  Welgley  &  lawtman,  W.  D. 
Fullerton,  Charles  Lane,  George  W.  Plum- 
mer,  Wharton  Flummer,  Smith,  Sbedd  &  Un- 
derwood, J.  li.  Pulton,  Dow,  Walker  &  Walk- 
er, and  Josiah  BiHTiham,  tar  am>eUeee. 

MAOBUDBB,  J.  This  Is  a  case  wh«e  a 
number  of  suits,  begnn  by  the  filing  of  peti- 
tions tor  mecbanics'  liens,  were  consolidated 
and  referred  to  a  master  to  take  proofs  and 
rq;)ort  his  conclusions.  The  consolidated 
causes  coming  on  for  hearing  upon  tlie  plead- 
ings and  master's  rei>ort,  and  exceptions 
th»«to,  the  report  was  confirmed,  and  a  de- 
cree was  entered  allowing  the  claims  of  the 
complainants  or  petitioners,  who  are  the  ap- 
pellees herein,  and  declaring  liens,  imder  the 
mechanic's  lien  law,  tor  the  amounts  of  snch 
claims,  against  the  premises  hereinafter  de- 
scribed, and  ordering  a  sale  in  default  of 
payment  The  decree  thus  entered  by  the 
ctrcnit  conrt  in  favor  of  the  lienors  hes  been 
affirmed  by  the  t^tpellate  court,  and  the  pres- 
ent appeal  is  prosecuted  fnxn  such  judgment 
of  afflnnance.  The  claims  were  for  labor 
performed  and  materials  furnished  in  a 
building  known  as  "Bxcelsior  Block,"  sit- 
oated  at  the  northwest  comer  of  Canal  and 
Jackson  streets,  in  Chicago,  oa  lots  10  and 
11,  and  the  south  7Vii  feet  of  lot  7,  In  block 
61  In  School  Secticm  addition  to  Chicago,  be- 
ing otherwise  known  as  '^75  South  Canal 
Street" 

1.  It  is  said  that  the  court  erred  in  enter- 
ing an  order  for  the  consolidation  of  the 
causes.  We  think  that  the  ooosi^datlon  of 
the  causes  was  justified  by  the  decision  of 
this  conrt  In  Thlelman  r.  Carr,  75  III.  3S5, 
where  It  was  held  that  'Vhlle  the  general 
chancery  practice  is  apposed  to  the  consol- 


idation of  cases  having  different  parties,  and 
involYing  different  rlglits,  yet  such  a  prac- 
tice is  proper  when  the  litigation  grows  out 
of  the  otfoicement  of  mechanics'  liens  un- 
der the  Btatnte,  and  may  be  necessary.  In 
some  cases,  to  enable  the  court  to  settle  and 
adjnst  the  rights  of  the  varioas  lien  Ixdders, 
or  those  claiming  liens."  We  see  no  reason 
for  changing  the  views  there  expressed  upon 
this  subject 

2.  It  is  urged  that  the  claims  of  the  several 
appellees,  and  the  decree  oi  the  court  allow- 
ing such  claims,  and  awarding  liens  for  the 
amoionts  thereof,  are  based  upon  different 
and  inconsistent  theories  as  to  the  ownecAip 
of  the  premises,  and  that  tUa  inconsistency 
appeara,  not  only  in  tbe  pleadings,  but  also 
in  the  evldoKe  introduced.  The  appellees, 
togethra'  with  the  character  and  amounts  of 
their  claims  as  allowed  by  the  decree,  are  as 
follows:  Kroeschell  Bros.,  contractors  for 
tlie  steam-heating  aroaiatns  in  the  building, 
12,450;  Pnkins  Bros.,  CMtttaetors  for  the 
painting  and  gladng,  $1,6S1J28;  Patrick 
Nacey,  contractor  for  the  plnmblng  and  gas 
fitting,  $3,285.67;  George  B.  Carpenter,  con- 
tractor for  the  furaiahlng  o£  certain  ropes, 
$177;  J.  li.  Fulton,  paving  the  court  and 
driveway  and  third  floor  of  the  building 
with  asphalt,  $1,174.46;  Glapp  Automatic 
Flre-Ebctingnlsher  Company,  furnishing  the 
building  with  the  equipm^it  of  the  Clapp 
system  of  automatic  fire  protection,  consist- 
ing of  870  sprinkler  heads,  tank,  alarm, 
valves,  hose,  air  pnmp,  etc.,  $3,568.93;  Charles 
Munson  Belting  Comiwny,  ccmtractor  for  the 
belting  for  the  mannfacturing  plant  In  said 
building,  $745.27;  Field  Lumber  Company, 
contractor  tor  furnishing  certain  lumber  for 
said  building,  $1,960.55;  T.  W.  Harvey  Lum- 
ber Company,  contractor  for  part  of  the  lum- 
ber for  said  buUding,  $1,231.16.  The  proof 
in  regard  to  the  title  of  the  property  shows 
the  following  facts:  The  premises  in  ques- 
tion were  leased  by  the  widow  and  heirs  of 
Joel  Ellis,  deceased,  and  the  executors  and 
trustees  of  his  estate,  to  Hibbert  J.  Lehman, 
under  a  lease  for  09  years,  dated  May  21, 
1888.  Subsequently  the  fee  of  the  premises 
was  conveyed  by  said  executors  and  trustees 
and  widow  and  heirs  to  said  Hibbert  J.  Leh- 
man, by  warranty  deeds  dated  March  19, 
1890,  and  recorded  March  24,  1890.  By  war- 
ranty deed  dated  November  14, 1890,  and  re- 
corded November  17,  1890,  the  premises  were 
conveyed  by  Hibbert  J.  Lehman  to  the  ap- 
pellant Warren  Springer.  The  evidence 
shows,  and  the  decree  finds,  that  Hibbert  J. 
Lehman  held  the  legal  title  in  trust  for 
George  Lehman  &  Sons  Con^any.  This 
company,  sometimes  known  as  a  corporation 
called  the  George  Lehman  &  Sons  Company, 
and  sometimes  as  the  firm  of  George  Leh- 
man &  Sons,  contractors  and  builders,  con- 
sisted of  George  Lehman  and  his  sons,  Hib- 
bert J.  Lehman,  Edwin  Lehman,  and  Mile  B. 
Lehman.  George  Lehman  was  president  tff 
the  company,  and  Hlbb^  J.  Lehman  was 
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Its  secretKiy.  There  la  some  eyldence  tend- 
ing to  show  that  Spring:M-,  the  appellant,  was 
a  8tockh<dder  in  the  George  Lehman. &  Sons 
Company.  All  the  contracts  made  by  the  ap- 
pellees with  Hlbbert  J.  Lehman,  or  Qeorge 
Lehman  &  Sons  Company,  or  both  of  them, 
or  with  Hibbert  J.  Lehman  as  trustee,  or 
with  any  of  the  Lchmans,  for  doing  work  or 
famishing  material  for  the  building  upon  the 
premises  In  question,  were  made  while  Hlb- 
bert J.  Tubman  held  the  title,  and  before  the 
conveyance  of  the  property  to  the  appellant 
on  November  14,  1890.  All  the  work  had 
been  done  and  all  the  material  had  been  fur- 
nished by  the  appellees,  for  the  building, 
before  the  conveyance  was  made  to  appel* 
lant  on  November  14,  1890,  and  certainly  be- 
fore that  conveyanee  was  recorded  on  No- 
vember 17,  1890. 

Appellant  complains  that  the  trial  conrt  per- 
mitted oral  testimony  to  be  introduced  for 
the  purpose  of  showing  that  Hlbbert  J.  Leh- 
man held  the  title  to  the  property  in  trust  for 
the  company.  The  testimony  consisted  of 
proof  of  admissions  or  decliiratlons  made  by 
George  Lehman  and  Hlbbert  J.  Lehman  In 
March,  1880,  to  a  representative  of  one  of  the 
appellee  oedltors,  to  the  effect  that  the  prem- 
ises had  been  purchased  with  money  raised  by 
the  Lehmans,  or  their  company,  and  that  the 
title  had  been  placed  in  said  Hlbbert  for  con- 
venience. Under  this  state  of  facts  a  result- 
ing trust  arose  in  Hlbbert,  in  favor  of  those 
who  famished  the  money.  Where  one  party 
takes  the  title  to  a  piece  of  land,  but  another 
or  others  advance  the  purchase  money,  a  re- 
sulting trust  will  exist  in  favor  of  the  latter, 
and  the  holder  of  the  legal  title  will  be  re- 
garded as  the  trustee  of  the  party  furnishing 
the  money.  It  is  weU  settled  that  such  re- 
sulting trusts  may  be  established  by  parol  evi- 
dence. It  is  allowable  to  prove  by  parol  that 
the  party  holding  the  legal  title  admitted  that 
another  person's  money  was  paid  for  the 
land.  Van  BusUrk  v.  Van  Buskirk,  148  111. 
9,  35  N.  E.  383.  The  resulting  trust  arises, 
by  operation  of  law,  out  of  the  purchase  by 
one,  and  the  conveyance  of  the  title  purchased 
to  another.  Id.  We  do  not  think  that,  under 
the  drcnmstances,  the  admission  of  the  oral 
evidence  complained  of  was  erroneous. 

As  to  some  of  the  appellees,  their  pleadings 
Aver  and  their  proofs  show  that  they  made 
their  contracts  with  Hibbert  3.  Lehman,  as 
owner.  The  first  section  of  the  mechanic's 
lien  law,  as  tt  existed  when  these  contracts 
were  made,  gives  the  lien  to  any  person  "who 
shall  by  contract  express  or  Implied,  or  partly 
expressed  and  partly  implied,  with  the  owner 
of  any  lot  or  piece  of  land,  furnish  labor  or 
material."  2  Starr  &  O.  Ann.  St.  p.  1512.  It 
would  appear  from  the  evidence,  and  from  the 
finding  of  the  decree,  that  those  of  the  ap- 
pellees who  thus  contracted  directly  with  the 
holder  of  the  legal  title,  as  owner,  had  no  no- 
tice that  the  tiUe  was  so  held  in  trust  for 
other  persons.  In  thus  contracting  with  the 
holder  of  the  legal  title  withoat  notice  of  the 


interests  of  the  cestuls  goe  trustent,  was  the 
statutory  requirement  that  the  contract  should 
be  with  the  "owner"  complied  with?  It  must 
be  remembered  that  the  party  here  holding 
the  legal  tide  was  superintending  the  con- 
struction of  the  building.  Hibbert  J.  Leh- 
man was  not  only  permitted  by  the  real  own- 
ers to  hold  the  title,  but  to  supervise  the  erec- 
tion of  the  building  upon  these  premises,  and 
to  deal  with  parties  furnishing  work  and  ma- 
terials therefor.  Where  the  owner  of  prop- 
erty allows  another  to  appear  as  the  owner 
thereof,  and  Innocent  persons  are  thus  led 
Into  dealing  with  such  apparent  owner,  they 
will  be  protected.  By  sdch  act  the  real  own- 
er Is  precluded  from  disputing,  as  against 
them,  the  existence  of  the  title  which  he  snf- 
fered  to  be  vested  in  the  party  dealing  with 
them.  Anderson  v.  Armstead,  69  UL  452. 
As  Hlbbert  J.  Lehman  could  not  deny  his 
ownership,  as  against  the  appellees  dealing 
With  him  as  owner,  and  as  the  other  Leb- 
mans,  or  the  company  which  they  composed, 
are  estopped  by  their  conduct  from  denying 
his  ownership  as  against  such  appellees,  it  fol- 
lows that  their  contracts  must  be  regarded  as 
having  been  made  with  the  owner,  within  the 
meaning  of  the  statute.  Where  the  equitable 
owner  of  land,  who  has  paid  an  agreed  price 
therefor,  permits  a  bnUding  to  be  erected 
thereon,  and  suffets  the  legal  title  to  remahi 
In  another  until  its  completion,  the  holder  of 
the  legal  title  is,  for  all  practical  purposes 
pertaining  to  the  construction  of  the  boilding. 
the  owner,  within  the  meaning  of  the  mechan- 
10*8  lien  law;  and  the  equitable  estate  will  be 
equally  bound  with  the  legal  title  to  satisfy 
the  liens  of  mechanics  or  material  men,  grow- 
ing out  of  contracts  made  with  him  In  tlie 
construction  of  the  building.  Hinckley  t. 
Cracker  Co.,  91  Oal.  136,  27  Pac.  594.  "Where 
a  party  holds  the  legal  title,  and  makes  im- 
provements, the  land  is  bound  for  the  liens 
of  the  mechanics;  and  this  party  is  the  owner, 
though  the  funds  with  which  the  property  wax 
pnrcliased  belonged  to  other  persons."  PblL 
Mech.  Liens,  {  66;  Anderson  v.  Dillaye,  47 
N.  Y.  678.  As  to  several  of  the  appellees,  the 
allegations  and  proofs  axe  that  they  contracted 
with  Hlbbert  J.  Lehman  and  the  George  Leh- 
man &  Sons  Company.  Others  allege  and 
prove  that  they  contracted  with  Hlbbert  J. 
Lehman  as  the  trastee  of  the  George  Lehman 
&  Sons  Company.  One  of  them  alleges  and 
proves  that  he  contracted  with  the  George 
Lehman  &  Sons  Company;  and  one,  that  be 
contracted  with  Hlbbert  J.  Lehman  and  Uls 
father  and  two  brothers.  We  regard  these 
differences  as  immaterial.  If  the  contract  was 
made  both  with  trustee  and  cestuls  que  trust- 
ent It  was,  of  course,  made  with  the  owners  of 
the  property.  If  the  contract  was  made  with 
the  cestuls  que  trustent  alone,  it  was  made  with 
the  owners  of  the  equitable  title.  The  word 
"owner,"  In  the  statute.  Included  the  owner  bi 
equity  as  well  as  at  law.  It  "covers  one 
who  has  the  equitable  tiae."  PhU.  Mech. 
Liens,  H  67,  188;  Atkins  v.  Utae^  17  Mina 
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342  (Gil.  320);  Tnut  Oo.  r.  Svtton,  46  Kan. 
166,  26  Pac.  406;  Drug  Co.  .v.  Brown,  46 
Kan.  543,  26  Pac.  1019;  Rollln  v.  Cross,  45 
a.  Y.  766.  Ordinarily  tlie  lien  will  only  take 
effect  upon  ttae  equitable,  and  not  uiwn  tbe 
legal  interest,  where  the  contract  la  witb 
the  owner  of  the  equitable  interest  But  here 
the  holder  of  the  legal  title  was  a  stockholder 
and  officer  of  the  comiuiny  for  whose  benefit 
he  held  the  title,  and  was  authorized  by  the 
company  to  superintend  the  construction  of  the 
building,  and  make  contracts  with  worluueu 
and  material  men  with  reference  to  its  con- 
struction. He  would  be  estojpped  to  set  up 
any  rights  which  he  himself  might  have  as 
holder  of  the  legal  title,  as  against  those 
with  whom  he  dealt  in  the  capacity  of  agent 
for  the  holders  of  the  equitable  title.  And 
so  the  contracts  for  work  and  material  for 
the  buUding,  made  with  him  as  trustee  for 
the  company,  were  sufficient  to  create  a  lien 
upon  the  property  because  of  his  authority 
from  the  cestuls  que  trustent  to  erect  the 
building  and  make  contracts  for  its  erection. 
PhlL  Mech.  Liens,  {  80;  Taylor  t.  mUdoriY,  74 
HI.  354;  Board  v.  Greenebaum,  39  111.  610. 
If,  under  the  views  already  expressed,  a  con- 
tract with  Hlbbert  J.  Lehman,  the  holder  of 
the  legal  title  as  shown  by  the  records,  was 
a  contract  with  the  "owner,"  it  would  be  none 
the  less  so  because  in  one  case  the  father  and 
brothers  joined  in  the  contract  If  but  one 
of  several  persons  who  purchased  material  for 
a  building  owns  or  holds  the  title  to  the  land, 
the  lien  wUl  be  good.  Van  Court  v.  Bushnell, 
21  111.  625;  Roach  v.  Chapin,  27  111.  194; 
Croskey  v.  Corey,  48  111.  442.  We  are  of  the 
opinion  that  the  objections  to  the  decree  up- 
on the  ground  of  alleged  Insufficiency  In  the 
pleadings  and  proofs  as  to  ownership  are  not 
well  taken. 

3.  Other  specific  objections  are  made,  some 
of  which  will  be  briefly. noticed: 

It  is  said  that  the  statement  or  account 
or  demand  filed  by  one  of  the  creditors  with 
the  clerk  of  the  circuit  court  as  required  by 
section  4  of  the  mechanic's  lien  law,  as 
amended  by  the  act  of  May  31, 1887  (3  Starr 
&  C.  Ann.  St  p.  819),  Is  not  a  statement  of  ac- 
count or  demand,  "setting  forth  the  time 
when  such  material  was  furnished  or  labor 
performed,"  within  the  meaning  of  that 
section.  Upon  turning  to  the  statement  in 
question,  we  find  that  it  states,  that  "said 
labor  was  performed  and  materials  fur- 
nished between  September  18,  1890,  and 
October  31,  1800."  We  think  that  this  state- 
ment was  snfticient,  as  the  labor  was  done 
and  the  materials  were  furnished  under  an 
entire  contract.  "Where  the  work  was  done 
or  the  materials  furnished  under  an  entire 
contract,  the  different  times  when  the  work 
was  performed  or  the  materials  furnished 
need  not  be  stated."  PhlL  Mech.  Liens,  | 
359.  "Certainty  to  a  common  Intent  is  all 
that  is  required  In  stating  a  mechanic's 
claim,  and,  where  the  law  requires  'the 
time  vrhen  the  work  was  done'  to  be  set 


forth,  a  claim  which  states  'that  the  work 
•,  •  •  was  done  between  April  16,  1841, 
and  August  29,  1841,'  is  sufficient"  Id.  {  360. 
We  do  not  thluk  that  the  contrary  of  this 
doctrine  is  announced  in  Campbell  v.  Jacob- 
son,  145  m.  389,  34  N.  £.  39,  when  the  lan- 
guage of,  that  decision  is  examined  in  con- 
nection with  the  statement  there  set  forth. 

It  is  further  contended  that  the  statement 
of  claim  for  lien  filed  by  one  of  the  creditors 
with  the  clerk  of  the  circuit  court  does  not 
correctly  describe  the  property.  The  state- 
ment here  referred  to  recites  that  "the  labor 
and  material  mentioned  were  performed  and 
used  In  the  repairing  and  improvement  of  a 
brick  building  upon  the  following  described 
premises  in  the  county  of  Cook  and  state  of 
nunols,  to  wit,  lots  ten  (10)  and  eleven  (11) 
in  block  fifty-one  (51)  in  School  Section  ad- 
dition to  Chicago,  in  the  east  half  of  the 
northwest  quarter  of  section  11,  T.  39  N.,  R. 
14  east  of  the  third  P.  M."  It  is  conceded 
that  the  correct  description  of  the  property 
is,  "Lots  ten  (10)  and  eleven  (11),  and  the 
south  seven  and  2/1 1  (7*/ia)  feet  of  lot 
seven,  in  block  fifty-one  (51)"  etc  The  de- 
scription In  this  particular  statement  of  one 
of  the  creditors  fails  to  mention  J^/t  feet 
of  the  land  in  questl(m.  The  statements  filed 
by  all  the  other  creditors  contained  the  cor- 
rect description.  We  recognize  the  force  of 
this  objection,  and  a  proper  disposition  of  it 
Is  not  free  from  difficulty.  The  appellant  in 
this  case  is  a  purchaser  from  the  owners 
who  made  the  contracts  with  appellees  for 
the  construction  of  the  building.  The  lieu 
given  by  the  statute  to  a'  mechanic  or  mate- 
rial man  for  work  done  or  materials  fur- 
nished in  the  erection  or  repalE  of  a  build- 
ing will  attach  from  the  date  of  the  con- 
tract, and  whoever  purchases  the  property 
after  the  contract  is  made  purchases  subject 
to  the  Hen  under  that  contract,  and  is  bound 
by  it  Clark  v.  Moore,  64  IIL  273;  Bank  v. 
Taylor,  131  lU.  376,  ^  N.  E.  397;  Paddock 
V.  Stout,  121  111.  571,  13  N.  E.  182;  Colem. 
Mech.  Liens,  {§  110,  164,  168.  But  it  is  a 
general  rule  that,  where  the  Interests  of  such 
a  purchaser  are  to  be  affected,  a  stricter  con- 
struction of  the  lien  law  will  be  adhered  to 
than  Is  followed  in  cases  arising  between 
the  mechanic  or  material  man  and  the  origi- 
nal owner.  Nibbe  v.  Brauhn,24  111.  268;  Phil, 
Mech.  Liens,  f  20.  The  question  then  arises 
whether  the  description  of  the  premises  con- 
tained In  the  statement  or  claim  for  lien,  as 
above  quoted,  is  a  safficient  compliance,  as 
against  a  purchaser  from  the  owners,  with 
said  section  4,  which  requires  a  statement 
"containing  a  correct  description  of  the 
property  to  bo  charged  with  the  lien."  Said 
section  4  provides  that  "every  creditor  or 
contractor,  who  wishes  to  avail  himself  of 
ilie  provisions  of  this  act,  shall  file  with  the 
clerk  of  the  circuit  court  of  the  county  in 
which  the  building,  erection  or  other  improve- 
ment to  be  cliarged  with  the  lien  is  situated, 
a  Just  and  true  statement   or  account  or 
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demand  dne  him  after  allowing  all  credits, 
setting  forth  tbe  time  when  such  material 
was  famished  or  labor  performed  and  con- 
taining a  correct  description  of  the  property 
to  be  charged  with  the  lien,  and  verified  by 
an  affidavit,"  etc.  Section  28  In  tbe  amended 
act  of  1887  provides  that  "no  creditor  shall 
be  allowed  to  enforce  a  lien  created  under 
the  provisions  of  this  act,  as  against  or  to 
the  prejudice  of  any  other  creditor  or  en- 
cumbrancer or  purchaser,  unless  a  claim  for 
a  lien  shall  have  been  filed  with  the  cleiiE 
of  the  circuit  court  as  provided  in  section  4 
of  this  act,  within  four  months  after  the  last 
payment  shall  have  become  due  and  pay- 
able," etc.  3  Starr  &  O.  Ann.  St.  pp.  819, 
822.  We  have  said  that  the  object  of  re- 
quiring the  statement  to  set  forth  "the  times 
when  such  material  was  furnished  or  labor 
performed"  Is  to  enable  those  interested  to 
know  from  the  claim  itself  that  it  Is  such  as 
can  be  enforced.  McDonald  t.  Rosengarten, 
134  IlL  128,  25  N.  E.  429.  In  Campbell  v. 
Jacobson,  supra,  we  said  that  the  require- 
ment set  forth  In  section  4  "must  be  at  least 
substantially  complied  with,  and  unless  that 
is  done  the  [his]  lien  cannot  be  enforced." 
The  description  of  the  property  in  the  state- 
ment or  claim  of  lien  is  designed  to  be  of 
value,  as  notice  both  to  the  owner  and  to 
purchasers.  PhlL  Mech.  Liens,  {  378.  "Only 
such  descriptions  as  are  calculated  to  mis- 
lead subsequent  purchasers  and  creditors, 
or  fail  to  locate  the  premises,  Invalidate  the 
claim."  2  Jones,  Liens,  |  1421.  Acts  giving 
mechanics  liens  are  said,  as  a  general  thing, 
to  contemplate  that  the  claimants  should 
prepare  their  own  papers,  and  hence  courts 
are  reluctant  to  set  aside  such  claims  merely 
for  loose  description.  A  description  is  suf- 
ficient If  there  is  enough  in  it  to  enable  a 
party  familiar  with  the  locality  to  Identify 
the  premises  intended  to  be  described  with 
reasonable  certainty.  "It  iu  not  necessary 
that  the  description  should  be  either  full  or 
precise,"  and,  so  far  as  purchasers  are  con- 
cerned. Its  office  Is  to  give  them  notice. 
Phil.  Mech.  Liens,  §}  379,  381.  "The  prop- 
erty must  be  described  with  convenient  or 
reasonable  certainty."  Id.  Some  of  the 
text-books  and  decisions  require  greater  cer- 
tainty in  the  description  where  the  rights  of 
third  persons  are  to  be  affected  by  the  Hen 
than  In  cases  where  the  contest  Is  wholly 
between  the  material  man  and  the  land- 
owner whose  property  has  been  Improved  by 
the  material  furnished.  It  appears  from  the 
record  in  this  case  that  one  of  the  considera- 
tions for  the  transfer  of  the  property  in 
question  to  appellant  was  that  he  should 
take  the  building  subject  to  all  liens.  But 
whether  he  can  be  regarded  as  a  third  per- 
son within  the  meaning  of  the  distinction 
above  drawn,  or  not,  sections  4  and  28,  as 
quoted,  when  read  together,  plainly  mean 
that  a  statement  is  sufficient,  even  as  against 
other  creditors,  Incumbrances,  or  purchasers, 
U  it  contains  "a  correct  description  of  the 


property  to  be  charged  witb  tbe  Uen." 
Campbell  v.  JTacobson,  supra.  What,  then, 
is  "a  correct  description"?  Mr.  PhllUps,  in 
his  work  on  Mechanics'  LJens,  says:  "i?be 
general  rule  [that  a  description  that  identi- 
fies is  sufficient]  la  not  altered,  although  the 
law  may  require  a  'correct'  description  of 
the  property  to  be  given.  The  term  'correct 
description'  means  only  such  description 
which  identifies  the  individual  object  intend- 
ed to  be  designated."  PhIL  Mech.  Liens,  f 
878.  Applying  these  definitions  to  the  de- 
scription now  under  consideration,  we  are 
Inclined  to  hold  that  the  description  Is  suf- 
ficient, under  all  the  facts  of  this  case,  al- 
though it  la  inaccurate.  The  statement  sets 
forth  that  the  material  of  this  particular 
creditor  was  furnished  for  the  repairing  and 
Improvement  of  the  brick  building  upon  lota 
10  and  11.  As  matter  of  fact,  that  building 
covered  7»/ij  feet  more  than  lots  10  and  IL 
But  lots  10,  11,  and  7  were  aU  in  block  5L 
There  were  no  other  lots  10  and  11  in  block 
61  than  those  on  which  this  building,  which 
covered  lots  10  and  11,  and  the  south  7% 
feet  ot  lot  7,  stood.  Section  1  <^  the  act  of 
1874,  which  was  in  force  in  February,  1891, 
when  the  first  petition  herein  was  filed,  pro- 
vides that  the  party  enUtied  to  the  Uen  shall 
have  It  upon  the  land  and  building.  2  Stair 
&  C.  Ann.  St  p.  1512.  Now,  It  is  quite  man- 
ifest that  a  statement  wUch  claimed  a  lien 
upon  the  building  situated  on  lots  10  and  11 
In  block  51  was  sufficient  to  notify  owners 
and  purchasers  that  a  Uen  was  claimed  up- 
on the  building  which  covered  those  two  lota 
and  the  7%  feet  adjoining  them.  The  descrip- 
tion was  not  calculated  to  mislead  subse- 
quent purchasers  and  creditors,  and  was 
sufficient  to  enaUe  them  to  identify  the 
premises  Intended  to  be  described  as  tbe 
premises  which  were  covMed  by  the  bride 
building  referred  to.  •  In  Steam  Mills  Co.  v. 
Kremer,  94  Cat.  205,  29  Pac.  633,  the  su- 
preme court  of  California  has  hdd  Just  such 
a  defective  descrijytion  as  that  under  consid- 
eration to  be  sufficient.  In  that  case,  under 
a  statute  which  gave  mechanics  and  mate- 
rial men  a  lien  for  labor  and  materials  fur- 
nished for  the  construction  of  a  building,  and 
required  the  filing  of  a  dalm  containing  "a 
description  of  the  property  to  be  charged 
with  the  lien  sufficient  for  identification,"  a 
claim  ot  lien  was  filed  which  described  the 
building  as  being  on  lot  6  in  block  28,  when, 
as  matter  of  fact.  It  was  upon  lot  6  and  a 
part  of  lot  7,  and  the  court  there  said:  "We 
are  of  the  opinion  that  the  description  of  the 
pr(q)erty  in  the  claim  of  Uen  filed  *  •  • 
Is  a  sufficient  compliance  with  the  statute. 
•  •  •  Nor  was  the  sufficiency  of  the  de- 
scription ImiMiired  by  the  statement  that  the 
building  was  on  lot.  8  ^  Uia-^  block.  The 
greater  portion  of  It  was  In  fact  upon  that 
lot,  and  the  building  intended  was  thus  suffi- 
ciently identified,  notwithstanding  it  extend- 
ed a  short  distance  beyond  the  line  of  division 
between  the  two  lots.    *    *    *    In  tbe  ab- 


Digitized  byLjOOQlC 


m.) 


OSTBANDEB  9.  BCOTl. 


1089 


Bence  of  any  ambUrnlty  or  uncertainty  the 
statement  must  be  held  safQclent  wbeneyer  It 
can  be  determined  from  It  wbat  building  was 
Intended,  and  as  a  general  rule  the  sufficien- 
cy of  the  description  Is  a  question  of  fact  to 
be  determined  by  the  trial  court" 

4.  Various  other  objections  are  discussed  by 
counsel  forappellant  Manyof  these  objections, 
though  specific  enough  as  stated  by  counsel  In 
their  briefs,  were  not  thus  specific  as  made  be- 
fore the  master,  and  In  the  exceptions  to  his 
report  Such  objections  and  exceptions  were 
so  general  \n  their  character  as  to  give  no  in- 
dication of  the  particular  points  now  sought 
to  be  Included  In  them.  This  Is  not  a  correct 
practice.  Objections  to  a  master's  report 
should  be  made  before  the  master,  before  the 
report  is  returned  bito  court,  and  should  point 
out  the  grounds  of  objection  with  reasonable 
certainty.  The  exceptions  filed  to  the  rei>ort 
after  it  is  returned  Into  court  should  corre- 
spond with  the  objections  made  before  the 
master  and  be  confined  to  such  objections  as 
were  allowed  or  overruled  by  the  master;  and 
such  exceptions  are  regarded  as  In  the  nature 
of  special  demurrers,  and  the  party  objecting 
must  point  out  the  error.  Hurd  v.  Goodrich,  59 
DL  450;  MoSett  v.  Hanner,  154  lU.  649, 39  N. 
E.  474.  We  have,  however,  considered  the  ob- 
jections o^,09nBBeI,  other  than  those  herein 
particularly  discussed,  and  find  that  they  are 
exceedingly  technical,  and  not  well  taken.  They 
rdate  mostly  to  the  sufficiency  of  the  state- 
ments regnired  to  be  filed  by  section  4.  We 
think  that  the  respective  statauents  filed  by 
the  appellees  with  the  clerk  of  the  circuit 
court  conform  substantially  to  tiiat  sectlcm, 
and  were  filed  within  the  time  thereby  re- 
quired. Others  of  the  objections  relate  to  the 
statMnents  under  oath  delivered  by  the  sev- 
eral appellees  to  the  owner  or  owners  of  the 
premises,  giving  the  number,  the  name  of 
every  subcontractor,  mechanic,  or  worikman 
in  their  employ,  or  persons  furnishing  mate- 
rial, with  their  names,  rates  of  wages,  etc., 
as  required  by  section  35  of  the  mechanic's 
lien  law,  as  amended  by  Act  June  16,  1887  (3 
Starr  &  0.  Ann.  St  p.  825).  We  think  that 
these  statonentB  were  in  substantial  compli- 
ance with  section  35,  and  that  there  are  no 
defects  in  them  sufficient  to  justify  a  rever- 
sal. The  Judgmoit  of  the  ai^>ellate  court  is 
affirmed.    Affirmed. 


(in  111.  339) 

08TRANDER  v.  SCOTT, 

(Supreme  Court  of  Illinois.    May  12,  1896.) 

tTnuQviDATBO  Accounts  —  Patmbnt  in  PoLt.  — 

EsTOPPBU 

1.  Defendant  in  settlement  of  an  acconnt 
dne  plaintiff,  sent  him  a  check  for  the  amonnt, 
less  certain  commissiona  claimed  by  defendant, 
the  check  reciting  on  its  face  that  it  was  in 
full  of  ail  demands  to  date.  The  check  was 
received,  indorsed,  and  collected  by  plaintiff. 
Held  that,  plaintiff's  account  being  nnHqnidat- 
ed,  he  was  estopped,  by  the  acceptance  and  col- 
lection of  the  check,  from  afterwards  demand- 
ing the  amount  deducted  by  defendant  on  the 
T.48M.E.no.l2— 69 


ground  that  lie  had  not  accepted  the  check  in 
fall  nayment    60  111.  App.  322,  reversed. 

2.  Where  the  items  of  an  account  were  not 
disputed,  it  was  nevertheless  an  unliquidated 
account  if  the  debtor  claimed  a  set-off  which 
was  not  admitted  by  the  creditor. 

Appeal  from  appellate  court.  First  district 
Assumpsit  by  Walter  Scott,  doing  business 
as  Walter  Scott  &  Co.,  against  John  W.  0»- 
trander.  There  was  judgment  for  plaintiff, 
which  was  affirmed  by  the  appellate  court 
(60  HL  App.  322),  and  defendant  appeals. 
Reversed. 

Sdwln  F.  Abbott,  for  appellant  S.  Leon- 
ard Boyce,  for  appellee. 

CAHTWEIGHT,  J.  AppeUee,  doing  busi- 
ness under  the  name  of  Walter  Scott  &  Co., 
brought  this  suit  In  assumpsit  to  recover  from 
appellant  the  sum  of  |1,210  claimed  to  be 
due  as  the  balance  of  an  account  betwe^i 
the  parties.  There  was  a  recovery  for  the 
amount  of  the  claim,  and  the  judgment  was 
affirmed  by  the  appellate  court  It  was 
shown  at  the  trial  that  the  defendant  had 
been  the  Western  agent  of  the  plaintiff  In 
disposing  of  printing  presses  manufactured 
by  plaintifl  at  Flainfield,  N.  J.  The  agency 
was  terminated  May  1,  1891.  Plaintiff  had 
an  acconnt  against  the  defendant  amounting 
to  $5,282.58,  the  items  of  which  were  not  dis- 
puted; but  defendant  claimed  that  be  was 
entitled  to  be  allowed  the  sum  of  $1,210  for 
commission  on  goods  sold  by  plaintiff,  on  the 
ground  that  he  had  negotiated  with  the  pur- 
chasers for  the  sale  of  the  presses  before  the 
expiration  of  his  agency,  and  for  that  reason 
had  become  entitled  to  the  commissions.  De- 
fendant Inclosed  his  bill  for  the  commissions 
claimed  In  a  letter  to  the  plaintifl,  as  follows: 

"Cliicago,  Nov.  24,  1891.  Walter  Scott  & 
Ga,  Plainfleld,  N.  J.— Dears  Sirs:  Inclosed 
we  hand  you  oar  check  for  $4,072.57,  in  fuU 
account  to  date.  We  inclose  you  bill  of  com- 
mission of  presses  sold  in  our  territory  be- 
fore yoa  notified  us  that  we  were  no  longer 
your  agent,  and  as  we  had  seen  all  those  par- 
ties, and  had  worked  up  the  business,  we  are 
entitled  to  our  commission.  Wishing  you  suc- 
cess, with  kind  regards,  we  remain,  respect- 
fully, J.  W.  Ostrander.    C.  W.  Ostrander. 

"Dec  Ist  S. 

"P.  S.  We  could  mention  other  presses 
you  sold,  but  we  are  not  working  them  up. 
We  do  not  say  anything  about  them." 

A  check,  reading  as  follows,  was  inclosed 
in  this  letter: 

"Chicago,  m.,  Nov.  24,  189L    No.  . 

The  First  National  Bank  of  Chicago,  pay  to 
the  order  of  Walter  Scott  &  Co.  $4,072.57 
(four  thousand  seventy-two  and  »Vioo  dol- 
lars) in  full  of  all  demands  to  date.  J.  W. 
Ostrander." 

Plaintiff  Indorsed  the  check,  and  collected 
the  money,  writing  to  the  defendant  as  fid- 
lows: 

"Plainfleld,  N.  J.,  Dec.  1st,  1891.  Mr.  J. 
W.  Ostrander,  77  Jadtson  Street,  Chicago, 
Illin<ri8— Dear  Sir:   We  have  yours  indosing 
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check  for  $4>072.67,  which  amount  we  place 
to  your  credit  We  do  not,  however,  accept 
that  amount  In  full  payment  of  your  account, 
as  we  cannot  allow  your  claim  of  fl,210.00 
for  commission  on  presses  sold  by  us  and  oth- 
ers. Our  letter  of  March  11th,  1890,  sets 
forth  on  what  terms  and  conditions  we  sold 
machines  to  you.  We  wUl  expect  you  to  re- 
mit the  balance  at  an  early  date.  Yours, 
truly,  Walter  Scott  &  Co." 

Afterwards  the  following  letters  passed  be- 
tween the  parties: 

"Chicago,  Dec.  9,  1891.  Walter  Scott  & 
Co.,  Plainfleld,  N.  J.— Gentlemen:  In  reply 
to  your  favor  of  the  Ist  instant,  will  say  that 
we  certainly  Intend  the  check  sent  you  to  be 
In  settlement  of  our  account  in  full.  Now,  if 
you  do  not  want  to  accept  it  as  such,  you 
may  return  it.  We  are  entitled  to  a  com- 
mission on  sale  mentioned.  We  are,  very 
respectfully,  J.  W.  Ostrander.  J.  G.  Ostran- 
der." 

"Plalnfldd,  N.  J.,  Dec.  17,  1891.  Mr.  J. 
W.  Ostrander,  Chicago,  HL— Dear  Sir:  As 
we  informed  you  In  ours  of  the  Ist  inst,  we 
credit  you  with  the  amount  of  your  chedc, 
$4,072.57,  but  not  in  full  of  your  account. 
The  fact  that  yon  wish  it  so  does  not  make 
it  so,  nor  Is  that  any  reason  why  you  should 
not  pay  what  is  now  long  due.  Yon  are  not 
entitled  to  any  commission  on  machines  sold 
by  us,  or  by  others  for  us.  See  our  letter  of 
March  11th,  1890,  referred  to  In  our  last 
We  shall  expect  you  to  remit  the  balance  of 
account,  $1,210.00,  at  an  early  date.  Yours, 
truly,  Walter  Scott  &  Co." 

Plaintitr  testified  that  defendant  did  not 
sell  the  presses  for  which  commissions  were 
claimed,  and  that  he  was  not  indebted  to 
defendant  In  any  sum  on  that  account;  while 
defendant  testified  that  he  had  seen  the  pur- 
chasers, and  negotiated  for  the  sales,  before 
the  termination  of  the  agency;  that  he  claim- 
ed the  commissions,  and  that  his  right  to 
them  was  unsettled  and  In  dispute  at  the 
time  the  check  was  given. 

It  Is  complained  that  improx>er  instructions 
were  given  by  the  court  at  the  request  of  the 
plaintiff,  as  follows:  "The  Jury  are  Instruct- 
ed that  a  receipt  is  prima  facie  evidence  only, 
and  can  be  varied,  explained,  or  contradicted 
by  parol  evidence.  The  jury  are  Instructed 
that  if  they  find  from  the  eviendce  that  the 
defendant  gave  to  the  plaintiff  his  check,  in 
which  check  there  was  embodied  a  receipt  the 
receipt  is  open  to  explanation  £be  same  as  if 
it  were  on  a  separate  Instrument.  The  Jury 
are  instructed  that  if  they  find  from  the  evi- 
dence that  the  plaintiff  accepted  from  the  de- 
fendant a  check  importing  to  be  in  full  pay- 
ment, but  received  by  the  plaintiff  In  part 
payment  only,  the  acceptance  of  such  check 
is  not  conclusive  evidence  of  payment  in  fall, 
and  does  not  stop  the  plaintiff  from  recover- 
ing from  the  defendant  any  balance  that  may 
be  due  owing  to  said  plaintiff.  The  Jury  are 
instructed  that  they  are  to  determine  from 
the  evidence  whether  money  tendered  in  full 


satisfaction  of  a  claim  Is  received  as  a  full 
discharge  of  such  claim  by  the  party  to  whom 
it  was  tendered."  It  was  implied  by  theac 
instructions  that  when  a  check  is  offered  in 
full  payment  of  a  claim  it  may  be  received  by 
the  creditor,  without  the  assent  of  the  debtor, 
in  part  payment  only;  that  the  receipt  in  this 
case  could  be  varied,  explained,  or  conoa- 
dicted  by  showing  that  the  money  was  re- 
ceived In  that  way;  and  that  it  was  their 
province  to  determine  whether  the  plaintiff 
had  received  the  check  in  full  payment.  Tlie 
check  was  made,  on  its  face,  a  payment  in 
full  of  all  demands  to  date;  and  the  effect, 
when  it  was  received,  indorsed,  and  collected, 
was  the  same  as  if  It  had  been  tendered  ac- 
companied with  a  receipt  to  be  signed  In  full 
of  all  demands  to  date,  and  the  plaintiff  had 
received  the  check  and  signed  the  receipt  It 
was  inclosed  in  a  letter  stating  that  It  was  in 
full  of  account,  and  it  was  followed  by  a 
subsequent  letter,  directed  to  the  plaintiff,  to 
return  it  if  he  did  not  want  to  accept  it  In 
full  settlement  of  the  account.  The  only  ex- 
planation offered  by  plaintiff  was  the  state- 
ment in  his  letter  lliat  he  did  not  accept  tbu 
check  In  full  payment  of  his  account  He  could 
not  have  failed  to  understand  that  it  was  of- 
fered as  payment  in  full,  and  it  was  not  his 
privilege  to  make  a  new  contract  for  the  de- 
fendant by  writing  to  him  that  be  had  taken 
the  amount  and  applied  it  as  a  part  payment, 
or  by  his  subsequent  statement  that  the  fact 
that  defendant  wished  the  payment  to  be  in 
full  did  not  make  it  so.  The  consent  of  botli 
luutles  is  requisite  to  an  agreement  and  the 
instructions  were  wrong  in  assuming  that 
plaintiff  might  take  the  check,  and  snbstitntu 
a  new  agreement  or  condition  without  the  as- 
sent of  the  defendant.  It  was  the  right  of 
the  plaintiff  to  accept  the  check  upon  the 
terms  proposed,  or  to  reject  it;  but  there  could 
be  no  modification  of  the  terms  by  bis  will 
alone,  without  the  concurrence  of  the  de- 
fendant Such  instructions  should  not  have 
been  given. 

The  authorities  are  numerotis  and  imiform 
that  a  payment  of  a  part  of  a  fixed  and  cer- 
tain demand,  which  is  due,  and  not  In  dispute, 
is  no  satisfaction  of  the  whole  debt  even 
where  the  creditor  agrees  to  receive  a  part 
for  the  whole,  and  gives  a  receipt  for  the 
whole  demand.  Bish.  Cont  S  50;  2  Pars. 
Cont.  (5th  Ed.)  618;  Curtiss  v.  Martin,  20 
111.  557;  Titsworth  v.  Hyde,  54  lU.  386;  Mor- 
rill V.  Baggott,  157  ni.  240,  41  N.  B.  639. 
This  doctrine  rests  upon  the  ground  that  the 
agreement  for  a  discharge  of  the  entire  debt 
is  without  consideration.  But  it  is  limited 
to  cases  where  the  debt  Is  of  the  character 
stated.  It  has  no  apirilcation  to  the  honest  set- 
tlement of  tmllquidated  or  disputed  demands. 
Hayes  v.  Insurance  Co.,  125  HL  626,  18  N.  E. 
322.  The  rule  disregards  the  actual  IntcntiOD 
of  the  parties.  And  if  the  balance  due  is  dls- 
jrated,  and  the  subject  of  an  honest  settlement 
and  adjustment  by  the  parties,  such  settlement 
will  bar  a  recovery. 
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It  Is  claimed  that  the  account  of  the  plain- 
tiff was  Uqnldated,  because  Its  items  were  not 
dlspnted.  Bat  If  there  was  a  controversy 
over  a  set-off,  and  the  balance  due  the  plain- 
tiff was  fairly  In  dispute,  the  claim  could  not 
be  treated  as  liquidated.  Tanner  v.  Merrill 
<Mich.)  63  N.  W.  664.  The  case  was  not 
fairly  presented  to  the  Jury  by  the  Instrac- 
tlous,  and  the  Jadgment  will  therefore  be  re- 
versed, and  the  cause  remanded.  Reversed 
and  remanded. 


<i6i  111.  a») 


YALE  V.  PEOPLBJ. 


(Supreme  Court  of  Illinois.    May  12,  1896.1 
Larcbnt— Dbsobiptio!)  or  Pbopbbt'i— Evidbmob 

— CBIMIMAI.    IjAW— IlfSTRDCTrOSB— Db- 
MBAHOK  or  DBrENDAST. 

1.  In  an  indictment  for  -larceny,  where  the 
property  was  described  as  United  States  treas- 
ury notes,  banli  billa  commonly  called  "nation- 
al currency,"  and  bank  billa  called  "greeu- 
backa,"  and  certain  gold  and  silver  coin,  the 
only  evidence  as  to  the  kind  or  value  ot  tne 
money  was  the  Lestimony  of  the  prosecutiiix 
witness,  who,  to  the  ouestiou,  "Uow  much  did 
you  have?"  replied  "130,"  and  to  the  question, 
"In  what  denomination  was  the  money?"  re- 
plied, "Two  fifties  and  three  tens."  Beld, 
that  the  evidence  as  to  the  property  alleged  to 
have  been  stolen  was  insufficient  to  support  the 
indictment 

2.  It  was  prejudicial  error  to  compel  the  de- 
fendant, against  her  objections,  to  testify  that 
tier  husband  liad  been  tried  for  murder  and 
acquitted  the  previous  year,  there  being  no  evi- 
dence to  connect  her  with  the  charge. 

3.  It  is  error  to  instruct  the  jury  that  they 
have  the  right  to  take  into  consideration  the 
demeanor  and  conduct  of  the  defendant  dur- 
ing the  trial. 

Error  to  criminal  court,  Cook  county;  O. 
U.  Hortoo,  Judge. 

Lillie  Vale  was  convicted  of  the  crime  of 
larceny,  and  brought  error.    Reversed. 

Donahoe  &  Hartnett,  for  appellant.  Man- 
rice  T.  Moloney,  Atty.  Oen.,  for  the  People. 

CARTWRIQHT,  J.  Plaintiff  in  error  was 
convicted  In  the  criminal  court  of  Cook  coun- 
ty of  the  crlm<e  of  larceny.  The  value  of 
the  property  stolen  was  fixed  at  $130,  and 
she  was  sentenced  to  confinement  in  the  pen- 
itentiary for  the  period  of  seven  years.  The 
evidence  of  larceny  Introduced  by  the  prose- 
cution consisted  of  the  testimony  of  Moses 
Jacoby  that  the  plaintiff  in  error  was  with 
him  In  a  basement  saloon  at  170  Madison 
street.  Chicago,  a  little  after  midnight,  July 
2,  1894;  that  hlB  money  was  lost  at  that 
time;  and  that  he  saw  the  money  In  her 
band.  She  denied  the  larceny,  and  testified 
that  she  was  not  In  the  saloon.  The  only 
persons  present  in  that  place  at  the  time  of 
the  alleged  larceny  were  Jacoby,  the  woman 
who  was  with  him,  and  the  bartender;  and, 
upon  a  motion  for  a  new  trial,  plaintiff  in 
error  introduced  the  affidavit  of  the  bartend- 
er, stating  that  he  had  a  good  view  of  the 
woman  who  was  in  the  saloon  while  Jacoby 
was  bunting  with  a  match  on  the  floor  for 


bis  money,  and  that  be  knew  positively  that 
said  woman  was  not  the  plaintiff  in  error. 

The  property  described  In  the  indictment, 
and  charged  to  have  been  stolen,  consisted 
of  United  States  of  America  treasiuy  notes, 
bank  bills,  commonly  called  "national  cur- 
rency," Issued  by  national  banks,  bank  bills, 
commonly  called  'greenbacks,"  Issued  by  the 
treasury  of  the  United  States  of  AmeHca, 
and  certain  gold  and  silver  curr«it  coin  of 
the  United  States  of  America.  The  only 
evidence  introduced  at  the  trial  as  to  the 
kind,  character,  or  value  of  the  money  was 
the  following  In  the  testimony  of  Jacoby: 
"Q.  How  much  did  you  have?  A.  130.  Q. 
In  what  denomination  was  the  money?  A. 
Two  fifties  and  three  tens."  There  was  not 
a  particle  of  evidence  that  the  money  waa 
either  treasury  notes,  national  bank  bills, 
greeabacks,  or  gold  and  silver  coin,  or  any 
evidence  of  Its  value  or  amount  in  dollars, 
or  any  other  denomination  of  money.  The 
evidence  was  Insufficient  to  Identify  any 
-money  claimed  to  have  been  taken  with  any 
of  the  property  described  in  the  Indictment 
and  charged  to  have  been  stolen,  and  this 
must  be  done.  Williams  v.  People,  101  111. 
382. 

At  the  trial,  plaintiff  tn  error  was  com- 
pelled, against  her  objection,  to  testify  that 
her  husband  was  tried  for  murdeir  and  ac- 
quitted the  previous  year.  There  wae  no 
evidence  to  connect  her  with  the  charge 
against  her  husband.  Her  admission  In  an- 
swer to  the  questlcm  would  naturally  be  prej- 
udicial to  her  Interests,  and  the  action  of  the 
court  In  compelling  her  to  answer  was  -wrong. 

The  same  Instruction  condemned  In  Pnrdy 
v.  People,  140  lU.  46,  29  N.  E.  700,  was  given 
to  the  Jury,  by  which  they  were  told  that 
they  had  the  right  to  take  into  conalderati<ui 
the  demeanor  and  conduct  of  plaintiff  In  er- 
ror during  the  triaL  It  should  not  have 
been  given. 

Other  alleged  errors  are  discussed  by  coun- 
sel, but  notice  of  them  would  be  useless. 
The  evidence  was  not  conclusive,  and  for  the 
prejudicial  errors  already  noticed  the  Judg- 
ment must  be  reversed,  and  the  cause  wlU  be 
remanded.     Reversed  and  remanded. 


(181  111.  351) 

HATDEN  V.  McCIiOSKEY. 
(Supreme  Court  of  Illinois.    May  12,  1896.) 
Patent— Dbbd—Vabianob  —  Ejbotkbmt —  Estoi>- 
PBL  IK  Pais — Instructxons— Waivbb 
—  Objections. 
1.  There  was  no  variance  between  a  pat- 
ent from  the  United  States  which  described  the 
land  as  "the  southeast  fraction  (south  of  the 
Indian  boundary  line)  of  section  1,"  and  a  deed, 
connecting  plaintiff  with  the  patentee,  whidi 
described  the  land  as  "m  section  1,"  where  it 
appeared  that  after  the  land  north  of  said  line 
was  surveyed,  and  the  survey  closed  on  that 
line  (a  section  immediately  north  of  the  line 
being  section  1),  a  survey  sooth   of  the  line 
was  made,  without  reference  to  the  prior  sur- 
vey, and  tne  land  which  was  left  after  complete 
ing  a  full  section  was  called  section  1. 
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2.  A  defense  of  adTene  poasesBion  for  20 
years  wan  not  made  ont  by  evidence  that  de- 
fendant had  the  land  inclosed  with  adjoining; 
land  owned  by  him  for  16  years  before  the 
commencement   of   the    action,    and    that   his 

{)redece88or  sometimes  herded  cattle  on  the 
ond,  and  cnt  hay  from  it,  defendant  admitting 
that  the  land  was  not  inclosed  until  he  fenced 
it. 

3.  As  legal  titles  alone  are  considered  in 
ejectment,  defendant  cannot  rely'  upon  an  es- 
toppel in  pais  to  defeat  plaintitTs  title',  and 
therefore  evidence  that  plaintiff,  before  he  ac- 
quired the  patentee's  title,  bid  against  defend- 
ant for  a  tax  title  which  was  afterwards  de- 
termined to  be  invalid,  is  incompetent 

4.  The  evidence  of  surii  estoppel  in  pais 
having  been  admitted  against  plaintiS's  ob- 
jection, he  did  not,  by  requesting  instructions 
giving  his  construction  of  such  evidence,  waive 
objections  to  erroneous  instructions  given  for 
defendant,  applying  the  doctrine  of  estoppel 
in  pais  to  the  conveyances  of  permanent  in- 
terMts  in  land. 

Appeal  from  drcalt  court.  Will  comity; 
Dorrence  Dlbell,  Jndge. 

Ejectment  by  Daniel  Hayden  against 
Charles  McGloekey.  There  was  a  Judgment 
for  def  eodaat,  and  plaintiff  appeals.  Re- 
versed. 

Haley  &  OTtomiell,  tor  appellant  BenJ. 
Olln  and  B.  Meers,  for  appellee. 

CARTWRIGHT,  J.  Appellant  brought 
this  suit  February  6,  1892,  In  ejectment, 
against  appellee,  for  the  possession  of  a 
tract  of  land  described  as  follows:  "The 
southeast  fraction  (south  of  the  Indian 
boundary  line)  of  section  1,  township  33 
north,  range  10  east  of  the  third  principal 
meridian."  Appellee  pleaded  not  guilty,  and 
the  further  plea  that  he  was  not  In  the  pos- 
session of  the  premises.  The  tract  of  land 
Is  triangular,  and  there  Is  a  highway  run- 
ning through  It  Appellant  was  In  posses- 
sion of  that  part  of  the  tract  south  and  west 
of  this  highway,  and  appellee  occupied  that 
part  north  and  east  of  the  highway,  contain- 
ing 1.89  acres.  The  controversy  at  the  trial 
was  confined  to  the  latter  tract,  and  appel- 
lee obtained  a  verdict  upon  which  judg- 
ment was  entered.  Plaintiff  showed  title  In 
himself  by  a  patent  from  the  United  States 
to  Orant  Goodrich  for  a  tract  of  land  con- 
taining 3.76  acres,  the  will  of  Goodrich,  and 
a  deed  from  the  trustees  under  said  will  to 
plaintiff.  The  patent  described  the  tract  as 
above,  but  it  is  claimed  that  the  deed  to  the 
plaintiff  did  not  establish  title  in  him,  be- 
cause the  patent  described  the  land  as  "of 
section  1,"  while  the  deed  gave  It  as  "In  sec- 
tion 1."  The  tract  Is  a  peculiar  one,  on  ac- 
count of  two  surveys  of  the  government 
The  evidence  shows  that  In  1821  or  1822  the 
land  north  of  the  Indian  boundary  line  was 
surveyed,  and  the  survey  was  closed  on  that 
line.  In  1834  there  was  a  survey  south  of 
the  line,  when  the  surveyors  ran  north,  and 
closed  their  work  on  the  line,  paying  no  at- 
tention to  the  previous  survey.  The  sur- 
veyors made  a  full  section,  numbered  12, 
and  then  had  some  8  chains  and  GO  or  GO 


links  left  to  the  boundary  line,  and  cafled 
that  section  1.  The  land  was  properly  de- 
scribed in  the  deed,  and  It  was  the  same  •■ 
that  described  In  the  patent 

The  defenses  lnteri>08ed  were  20  years' 
adverse  possession  under  the  statute  of  limi- 
tations, and  an  estoppel  of  plaintiff  to  dis- 
pute the  title  of  defendants,  on  account  of 
the  purchase  of  a  tax  title  by  defendant 
from  one  John  T.  Donahoe. 

So  far  as  the  statute  of  limitations  is  con- 
cerned, the  evidence  showed  that  the  de- 
fendant owned  the  farm  adjoining  the  tract 
In  dispute  on  the  north  and  east  and  that 
he  had  this  tract  Inclosed  with  his  lands 
for  about  16  years  before  the  commencement 
of  this  suit  He  purchased  the  land  east  of 
the  tract  October  16,  1875,  from  John  Shoop, 
and  claimed  that  Shoop  had  some  possession 
which,  when  coupled  with  his,  covered  a 
period  of  20  years.  Some  of  the  witnesses 
thought  that  Shoop's  fence  extended  on  the 
tract  but  defendant  himself  testified  that  it 
did  not  <uid  that  he  believed  the  land  was 
not  inclosed  before  he  fenced  it  Shoop 
sometimes  herded  cattle  on  the  land,  and 
cut  bay  from  It  while  it  lay  open  and  va- 
cant But  It  Is  very  questionable  whether 
any  possession  by  him  was  of  such  a  char- 
acter as  to  show  that  he  claimed  the  land 
as  his  own,  or  to  notify  the  holders  of  the 
legal  title  of  any  assertion  of  ownership  or 
appropriation  on  his  part  Such  possession 
must  be  actual,  visible,  and  exclusive,  nn- 
der  a  claim  of  title  inconsistent  with  that 
of  the  true  owner.  Tumey  v.  Chamberlain, 
16  IIL  271;  Ambrose  v.  Raley,  58  111.  506. 

When  It  was  attempted  to  prove  the  al- 
leged defense  of  estoppel,  plaintiff  objected 
to  the  evidence;  but  the  objection  was  over- 
ruled, and  defendant  was  permitted  to  prove 
that  he  and  plaintiff  met  at  the  office  of 
John  T.  Donahoe^  and,  at  Donahoe's  sug- 
gestion, they  had  each  privately  made  fig- 
ures as  a  bid  for  a  tax  title,  and  had  given 
them  to  Donahoe,  when,  defendant's  price 
being  the  greater,  Donahoe  made  a  convey- 
ance to  him.  This  tax  title  was  invalid,  and 
the  defendant  acquired  no  title  by  it  It 
appears  that  the  defendant  had  been  told 
that  Donahoe  had  a  tax  title  on  the  land, 
and  went  to  him  to  purchase  it  Donahoe 
appointed  another  meeting,  and  in  the  mean- 
time got  the  plaintiff  there,  and  then  got 
them  to  bid  against  each  other  for  a  deed 
from  him.  There  was  no  agreement  as  to 
any  division  of  the  land,  but  plaintiff  said 
he  wanted  all  or  none;  and,  when  defend- 
ant's bid  was  higher  than  his,  he  left  the 
office.  Neither  party  had  any  title  to  the 
land  at  the  time,  and  plaintiff  subsequently 
acquired  his  title  from  the  Goodrich  estate. 
The  evidence  was  Incompetent  In  on  ac- 
tion of  ejectment  legal  titles  alone  are  con- 
sidered; and  they  can  only  be  transferred 
by  descent  devise,  <w  conveyance.  The  le- 
gal title  to  the  premises  In  controversy  could 
not  be  transferred  to  the  defendant  by  aa 
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estoppdl  U)  pals  which  cannot  be  made  avail- 
aide  In  an  action  at  law.  Wales  v.  Bogue, 
81  Hi.  464;  Mills  t.  Graves,  38  HI.  855; 
Blake  v.  Fash,  44  111.  802. 

By  the  twelfth  instruction  givoi  at  the  int- 
•tance  of  defendant  the  two  defenses  above 
xoeotioned  were  stated  by  the  court,  and  the 
Jury  were  Instructed  that  If  they  found  from 
the  evidence  that  he  had  made  out  both,  or 
either  one,  of  said  defenses,  by  a  preimnder- 
ance  of  the  evidence,  they  should  find  him 
not  Kullty.  The  fourteenth  instruction  stat- 
ed that  a  party  wUl  be  estopped  from  deny- 
ing his  own  acts  and  admissions,  if  they  are 
expressly  designed  to  influence  the  conduct 
uf  another,  and  tf  they  did  so  Influence  it, 
and  tf  such  denial  will  operate  to  the  lujuty 
of  the  person  so  acting.  The  fifteenth  in- 
struction stated  the  same  doctrine,  and  that 
It  WAS  a  matter  of  no  importance  whether 
such  r^resentatlons  were  made  In  direct 
language  to  the  party,  or  whether  they  might 
be  implied  from  the  conduct  of  the  party 
sought  to  be  charged,  provided  such  conduct 
was  intended  to  Influence  the  action  of  the 
other,  and  did  so  influence  it,  to  the  tatter's 
prejudice.  The  dxteenth  farther  stated 
that,  to  constitute  an  estoppel,  it  was  not  nec- 
«!88ary  that  the  party  should  design  to  mis- 
lead, but  that  it  was  enough  if  the  act  or 
declaration  was  calculated  to,  and  did  in 
fact,  mislead  another,  to  his  injury,  while 
acting  in  good  faith  and  with  reasonable 
diligence.  The  seventeenth  instruction  was 
as  follows:  "The  Jury  are  instructed  that 
it  Is  competrait  for  parties  owning  adjoining 
tracts  of  land  to  settle  by  agreement  what 
disposition,  as  between  themselves,  shall  be 
made  of  a  piece  of  land  adjoining  their  prem- 
ises, and  claimed  by  each  of  them,  and  if  the 
Jury  shall  believe  from  the  evidence  that  the 
plaintifl  and  defendant  owned  adjoining 
tracts  of  land,  or  tracts  of  land  between 
which  is  the  piece  of  land  in  controversy  In 
this  suit,  and  a  disagreement  or  dispute  had 
arisen  between  them  as  to  which  one  should 
have  the  piece  of  land  in  question,  and  that 
th^  agreed  upon  a  settlement  of  the  dispute 
in  regard  to  such  piece  of  land,  and  acted 
upon  such  agreement,  and  that  the  defendant 
in  good  faith  carried  out  his  part  of  it,  and 
thereupon  parted  with  his  money  in  reliance 
upon  said  agreement,  then  both  parties  are 
bound  by  such  agreement."  These  Instruc- 
tions were  erroneous,  in  applying  the  doctrine 
of  estoppel  in  pais  to  the  conveyance  ctf  per- 
manent interests  in  real  estate.  It  is  sug- 
gested, however,  that  the  seventh,  eightli, 
and  ninth  instructions  given  at  the  request 
of  plaintiff  related  to  the  same  thing,  and 
that,  therefore,  he  cannot  complain  of  those 
given  for  the  defendant.  The  plaintiff  had 
objected  to  the  introduction  of  the  evidence, 
and  his  objection  had  been  overruled.  The 
instructions  given  at  his  request  gave  his 
construction  of  the  evidence  as  it  was  intro- 
duced, and  stated  that  such  facts  would  not 
bar  the  plaintiff.     The  evidence  having  been 


admitted  against  his  objection,  all  that  be 
did  was  to  endeavor  to  meet  the  effect  of  it 
by  stating  that  it  would  not  bar.  his  action, 
and  no  rale  of  law  was  laid  down  in  any  of 
the  instructions  so  given  conflicting  in  any 
manner  with  what  is  now  claimed.  The 
Judgment  will  be  reversed,  and  the  cause  re- 
manded.   Reversed  and  remanded. 


(1«1  111.  437) 

SOBrUBRMANN    v.     DWELIilNO-HCUSB 
INS.  OO. 
(Supreme  Court  of  Illinois.    May  12,  1896.) 

IMBUBASOC  —  VaOAROT  0»  BuILDJRO  —  AVOIDAXCS 
OF  POLIOT. 

1.  Where  a  policy  of  fire  insonnce  pro- 
vides that  it  shall  be  void  "if  the  buil(Ung 
herein  described  be  or  become  vacant  or  unoc- 
cupied, or  not  in  use,"  the  forfeiture  and  avoid- 
ance do  not  depend  on  the  assnred's  knowledge 
of  the  fact  of  vacancy.  57  111.  App.  200,  af- 
firmed. 

2.  The  question  whether  a  honse  was  va- 
cant, witliin  the  meaning  of  an  insurance  policy, 
is  for  the  court;  and,  where  the  evidence  es- 
tablishes the  fact  of  such  vacancy,  it  is  not 
error  to  direct  a  verdict  for  defendant. 

Error  to  appellate  court.  First  district. 

Assumpsit  by  Mrs.  Conrad  Schnermann, 
against  the  Dwelllng-House  Insurance  Com- 
pany, on  a  policy  of  fire  insurance.  From  a 
Judgment  of  the  appellate  court  (57  111.  App. 
200)  afllrming  a  Judgment  in  favor  of  de- 
fendant, plaintiff  brings  error.    Affirmed. 

The  plaintiff  In  error,  who  was  the  plain- 
tiff on  tbe  trial  in  the  superior  court,  brought 
an  acti<Mi  upon  an  insurance  policy,  to  re- 
cover, for  loss  by  fire,  the  value  of  the  in- 
sured building.  The  policy  contained  tbe 
following  condition,  which  is  relied  upon  for 
forfeiture  and  avoidance  of  the  policy.  "This 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto, 
ahall  be  void  *  *  *  if  any  change  tal^e 
place  in  the  interest,  title  or  possession  of 
the  subject  of  Insurance  (except  change  of 
occupants,  without  vacancy  or  unoccupancy, 
or  other  increase  of  hazard),  whether  by  le- 
gal process  or  Judgment,  or  by  voluntary  act 
of  the  insured  or  otherwise,  •  ♦  •  or  if 
the  building  herein  described,  whether  in- 
tended for  occupancy  by  owner  or  tenant,  be 
or  become  vacant  or  unoccupied,  or  not  in 
use."  Whether  the  building  insured  was  va- 
cant and  unoccupied,  within  the  meaning  of 
this  condition,  was  the  only  question  made 
by  the  defendant  on  trial.  The  trial  court 
instructed  the  Jury  to  find  a  verdict  for  de- 
fendant, when  the  evidence  was  in,  and  a 
verdict  and  Judgment  was  entered  according- 
ly. Due  motions  were  made  and  exceptions 
taken,  and  on  appeal  to  the  appellate  court 
of  the  First  district  the  Judgment  was  af- 
firmed. The  plaintiff  sued  out  this  writ  of 
error.  The  contention  of  the  plaintiff  here 
is  that  the  building  was  not  vacant  and  un- 
occupied, within  the  meaning  of  the  terms 
of  the  condition,  and,  further,  even  if  it  be 
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admitted  that  the  building  was  vacant  and 
unoccupied,  yet  the  plaintiff,  from  the  cir- 
cumstances, had  a  right  to  belicTe  it  was  oc- 
cupied, and  bad  no  notice  of  its  being  va- 
cant, and  the  circumstances  were  such  that 
it  was  a  question  of  fact,  for  the  Jury  to  de- 
termine, whether  the  building  was  vacant, 
within  the  meaning  of  the  policy.  The 
plaintiff  lived  several  miles  from  the  insured 
buiiding,  wlilch  was  a  tenement  bouse,  and, 
a  short  time  prior  to  the  Are,  was  occupied 
by  several  tenants.  Those  several  tenants 
were,  by  their  leases,  authprized  to  occupy 
the  particular  part  let  to  tbem  severally  dur- 
ing the  whole  month  of  July.  A  son  of 
plaintiff  notified  some  of  the  tenants  to  move 
out,  as  it  waA  proposed  to  have  the  house 
repaired.  Others  left  of  their  own  motion. 
The  flre  occnrred  on  the  night  of  July  2l8t. 
On  the  day  before  its  destruction  a  carpen- 
ter, desiring  to  make  an  estimate  of  the  cost 
of  proposed  repairs,  went  through  the  house, 
and  found  it  unoccupied.  It  was  vacant, 
with  doors  unfastened  and  windows  broken. 
It  was  sought  to  X>e  shown  by  the  plaintiff 
that  one  tenant  had  a  few  articles  in  one 
room  formerly  occupied  by  him.  Plaintiff 
contends  that  it  must  be  a  question  of  fact, 
to  be  determined  by  a  Jury,  whether  the 
house  was  vacant,  and  insists  that  it  was  er- 
ror to  Instruct  the  jury  to  find  for  the  de- 
fendant, and  that  the  appellate  court  erred 
in  afQrming  tliat  Judgment 

J.  M.  Hamilton,  for  plaintiff  in  error.  Har- 
bert  &  Italey,  for  defendant  in  error. 

PHILLIPS,  J.  (after  stating  the  facts). 
Whether  a  building  is  vacant  or  unoccupied 
at  the  time  a  loss  by  fire  occurs  is  a  question 
of  fact,  for  determination  by  tne  Jury.  What 
is  meant  by  the  term  "vacant  or  unoccu- 
pied," as  used  in  a  policy,  and  its  construc- 
tion with  other  clauses,  is  a  question  of  law. 
Insurance  Go.  v.  Tucker,  92  111.  64.  The 
question  of  fact,  depending  on  the  prepon- 
derance of  the  evidence,  Is  for  the  jury. 
Whether  there  is  any  evidence  legally  tend- 
ing to  prove  a  fact,  to  authorize  the  sub- 
mission of  a  question  of  fact  to  be  found  by 
the  Jury,  is  to  be  determined  by  the  court. 
Bartelott  v.  Bank,  119  lU.  259,  9  N.  B.  898. 
Where  the  evidence  is  not  sufficient  to  sup- 
port a  verdict  for  the  plaintiff,  or  if  one,  if 
found,  mast  be  set  aside,  the  court  may  di- 
rect the  finding.  Simmons  v.  Railroad  Co., 
110  111.  340.  An  insurance  policy  will  be 
liberally  construed  in  favor  of  th^  assured, 
but  construction  will  not  make  a  new  con- 
tract for  the  parties,  or  disregard  the  evi- 
dent Intent,  as  expressed.  The  covenant 
In  this  policy  tliat  the  premises'  becoming 
vacant  and  unoccupied  would  cause  a  for- 
feiture and  avoidance  can,  on  no  principle 
of  construction,  be  made  to  depend  upon  the 
plaintiff's  knowledge  of  the  fact  In  Moore 
V.  Insurance  Co..  64  N.  H.  140,  6  Atl.  27,  It 
waa  held  that  a  dwelling  bouse  in  which 


no  one  Uvea,  but  In  which  a  former  occu- 
pant left  some  trifling  articles  of  fnmitiire, 
of  little  value,  and  of  no  use  elsewhere,  was 
vacant  and  unoccupied,  within  the  meaning 
of  the  terms  of  the  policy.  To  the  same  ef- 
fect is  Insurance  Co.  v.  Kyle  (Ind.  Sup.)  24 
N.  E.  727,  and  Feshe  t.  Insurance  Co.,  74 
Iowa,  676,  39  N.  W.  87.  There  Is  a  strong 
authority  in  support  of  the  rule  that  the 
meaning  of  the  term  "vacant  or  onoccnpied" 
Is  that  the  house  is  without  an  occupant; 
that  is,  no  one  Is  living  in  it  Insurance  Co. 
V.  Zaenger,  63  IlL  464;  Insurance  Co.  v.  Pad- 
field,  78  IlL  167;  Fitzgerald  r.  Insurance  Co., 
64  Wis.  468,  25  N.  W.  785;  Alston  v.  Insur- 
ance Co.,  80  N.  C.  326.  The  evidoice  in  this 
record  already  shows  the  premises  were  va- 
cant and  unoccupied,  within  the  meaning  of 
the  conditions  of  the  policy,  and,  by  the 
terms  of  the  contract  a  forfeiture  and  avoid- 
ance resulted  from  that  fact  It  was  not 
error  to  instmct  the  Jury  to  find  for  the  de- 
fendant It  was  not  error  in  the  appelate 
court  to  alBrm  that  Judgment  The  Judg- 
ment of  the  appellate  court  Is  affirmed.  Af- 
firmed. 


an  III.  4ia 

AMERICAN     BUILDING,     LOAN     &     IN- 
VESTMENT SOC.  V.  PEOPLE  ex  r^ 
MALONEY,  Attorney  Gener&L 
(Supreme  Court  of  Illinois.    May  12,  1896.) 

APPBAL  to  SDPRBMC  COCBT — ISTSBLOCOTOKT 

Ordbs. 

On  a  bill  filed  by  the  attorney  general 
for  the  dissolution  of  a  corporation  and  the 
appointment  of  a  receiver,  an  order  appoint- 
ing a  receiver  in  advance  of  the  final  decree  is 
nn  interlocutory  order,  witliin  Laws  1887,  p. 
250,  allowing  appeals  from  such  orders,  but 
providing  that  no  appeal  or  writ  of  error  shall 
be  prosecuted  from  the  order  of  the  appellati- 
court  on  any  such  appeal. 

Error  to  appellate  court  First  district 
Bill  on  the  relation  of  M.  T.  Maloney,  at- 
torney general  of  the  state  of  Illinois,  against 
the  American  Buiiding,  Loan  &  Investment 
Society,  for  the  dissolution  of  defendant  cor- 
poration, and  for  the  appointment  of  a  re- 
ceiver. An  interlocutory  order  appointing  a 
receiver  was  afllrmed  by  the  appellate  court 
(60  HI.  App.  332),  and  defendant  brings  er- 
ror.   Dismissed. 

On  the  6th  day  of  January,  1894,  the  attor- 
ney general  of  the  state  filed,  on  the  chancery 
side  of  the  court  below,  an  information  in  the 
nature  of  a  bill  in  equity  in  the  name  of  the 
people  of  the  state  of  Illinois  upon  the  rela- 
tion of  himself  as  attorney  general  against  the 
American  Building,  Loan  &  Investment  So- 
ciety and  certain  other  persons,  who  then 
were,  or  had  been,  officers  of  the  society,  pray- 
ing tiiat  "said  defendants  be  restrained  from 
disturbing  and  paying  out  any  of  the  funds 
or  assets  of  said  society,  or  in  any  manner 
parting  with  or  disposing  of  or  Incumbering 
the  same;  and  that  a  receiver  be  appointed  by 
the  court  for  said  society,  to  take  possession 
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of  all  moneTB,  securities,  books,  papers,  and 
assets  of  said  society,  and  to  collect  all  tbe 
moneys,  property,  and  things  of  value  due  to  it; 
and  that  said  society  and  its  officers  and  all 
persons  Indebted  to  or  having  property  belong- 
ing to  it  be  ordered  to  pay  and  deliver  the 
same  to  said  receiver,  and  that  upon  the  final 
hearing  all  such  restraining  orders  be  made 
perpetual,  and  said  society  dissolved,  and  its 
franchises  forfeited,  and  the  moneys  and  as- 
sets of  said  society  distributed  in  accordance 
with  law;  and  for  general  relief."  On  the 
seme  day,  January  6,  1894,  the  following  or- 
der was  entered:  "Upon  motion  this  day 
made  unto  this  court  by  the  attorney  general 
of  Illinois,  and  upon  reading  the  Information 
in  the  nature  of  a  bill  in  chancet7  by  him 
filed,  it  is  ordered  that  William  K.  Sullivan 
be  appointed  receiver  of  all  the  estate,  real, 
personal,  and  mixed,  of  all  choses  in  action, 
claims,  and  demands  of  every  nature  and  de- 
scription belonging  to,  In  the  possession  of, 
or  hereafter  to  come  Into  the  possession  of, 
or  hereafter  to  be  acquired,  owned,  or  pos- 
sessed by,  the  said  defendant  corporation, 
with  all  the  powers  Incident  and  pertaining 
to  a  receivership  in  chancery,  upon  giving 
a  bond  in  the  sum  of  one  btmdred  thou- 
sand dollars,  with  sureties  to  be  approved 
by  the  clerk  of  this  court;  and  that  the  de- 
fendant do  deliver  unto  such  receiver  all 
books  of  account  securities,  evidences  of  in- 
debtedness, and  effects  of  every  nature  be- 
longing to  said  corporation;  and  that  said 
receiver  from  time  to  time  make  report 
to  the  court  of  his  proceedings  In  this  be- 
half, and  make  and  file  a  full  and  com- 
plete Inventory  of  all  the  property  that  may 
come  into  his  possession  as  such  receiver; 
and  that  he  be  at  liberty  to  apply  to  the 
coTUt  for  further  directions,  as  be  may  deem 
necessary.  It  Is  further  ordered  that  said 
receiver  shall  not,  until  the  further  order  of 
this  court,  interfere  with  the  possession  or 
the  control  of  the  assets  of  said  defendant 
corporation  now  In  the  possession  or  under 
the  control  of  the  receiver  appointed  by  the 
United  States  circuit  court  for  the  Northern 
district  of  Illinois,  but  that  he  have  leave  to 
applyi  In  some  suitable  form,  to  said  United 
States  circuit  court,  and  ask  that  said  assets 
be  ordered  to  be  turned  over  to  him  by  that 
eonrt."  On  the  8th  day  of  January,  1804, 
the  society  filed  in  the  court  below  Its  spe- 
cial appearance  and  prayer  for  appeal  to  the 
appellate  court  from  the  order  entered  on  the 
8th  day  of  January,  1894,  appointing  a  re- 
ceiver as  above  mentioned;  and  on  the  0th 
day  of  January,  1884,  an  order  was  entered 
by  the  court  below  granting  such  appeal,  up- 
on the  society,  within  20  days,  giving  bond 
In  the  penalty  of  $%>0,  to  be  approved  by  the 
clerk  of  the  court;  and  by  the  same  order 
the  society  was  allowed  20  days  within  which 
to  file  a  certiflcate  of  evidence.  The  bond 
was  approved  and  filed  the  same  day.  On 
the  12th  day  of  January,  1894,  a  certiflcate  of 
evidence  was  signed  and  sealed  by  the  Judge 


of  tbe  trial  court,  and  filed  in  that  coort,  from 
which  It  appears  that  the  order  of  the  6tfa 
day  of  January,  1884,  was  entered  without 
notice  to  or  appearance  by  any  of  the  de- 
fendants to  the  information,  and  that  the  on- 
ly evidence  introduced  or  heard  by  the  court 
below  upon  the  application  for  such  order 
consisted  of  the  Information  and  the  aiBdavlt 
thereto  attached.  Up(m  the  appeal  to  tbe  ap- 
pellate court  that  court  affirmed  tbe  Judg- 
ment of  the  circuit  court.  The  present  writ 
of  error  is  sued  out  from  this  court  for  the 
purpose  of  reviewing  such  order  of  affirm- 
ance. 

W.  G.  Cooke  and  J.  E.  Munroe  (Moran, 
Kiause  &  Mayer,  of  counsel),  for  appellant 
M.  T.  Maloney,  Atty.  Gen.,  for  appellee. 

MA6RUDBR,  J.  (after  statbig  the  facts). 
It  is  claimed  by  appellant  that  courts  of  eq- 
uity have  no  Jurisdiction  to  decree  the  disso- 
lution of  a  corporation  at  the  suit  of  tbe 
state  or  the  attorney  general,  except  as  such 
Jurisdiction  is  given  by  statute;  that  the  act 
defining  the  duties  of  the  attorney  general 
confers  upon  him  no  power  to  bring  an  infor- 
mation or  bill  in  equity  to  dissolve  a  corpo- 
ration; that  the  attorney  general  has  no 
common-law  power  to  file  an  Information  or 
bill  In  equity  to  dissolve  a  corporation,  his 
common-law  power  being  confined  to  pro- 
ceedings upon  tbe  law  side  of  the  court  by 
scire  facias  or  quo  warranto,  and  to  filing 
informations  in  equity  to  abate  nuisances  or 
purprestures;  that  section  25  of  the  general 
corporation  law  confers  no  power  upon  the 
attorney  general  to  bring  an  information  or 
bill  In  equity  to  dissolve  a  corporation;  that, 
if  the  attorney  general  had  pow»  to  file  the 
information  in  this  case,  it  Is  conferred  sole- 
ly by  section  17  or  the  act  of  June  19,  1893. 
entitled  "An  act  to  amend  sections  S,  15,  16, 
and  17,  of  an  act  entitled  'An  act  to  enable 
associations  of  ijcrsons  to  become  a  body  cor- 
porate, to  raise  funds  to  be  loaned  only 
among  members  of  such  associations,*  in 
force  July  1, 1879,  and  as  amended  by  an  act 
approved  June  17, 1887,  in  force  July  1,  1887, 
and  as  further  amended  by  an  act  approved 
June  19,  1891,  in  force  July  1,  1891"  (Laws 
1893,  p.  83);  that  .the  proceedings  securing 
tbe  appointment  of  the  receiver  in  this  case 
were  not  Justified  by  section  17  of  said  act, 
and  were  not  conducted  In  the  manner  pro- 
vided by  that  section,  but  in  disregard  and 
violation  of  every  requirement  of  that  sec- 
tion. Whatever  views  we  might  be  Inclined 
to  entertain  upon  the  question  thus  suggest- 
ed, and  which  are  ably  discussed  by  coun- 
sel, we  do  not  think  that  we  are  authorized 
to  give  them  any  consideration  upon  the  rec- 
ord presented  to  us  in  this  case.  It  is  man- 
ifest from  reading  the  prayer  of  the  Infor- 
mation and  the  order  made  in  pursuance 
thereof  appointing  ai  receiver  that  such  order 
was  merely  interlocutory.  Chicago  Steel 
Works  T.  Illinois  Steel  Co..  153  IlL  9,  38  N. 
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B.  1033.  Whether  It  be  within  the  contem- 
plation of  said  section  17  that  the  decree 
of  dissolution  of  the  society  should  be  enter- 
ed before  the  appointment  of  the  receiver 
or  not,  It  is  quite  clear  that  the  information 
here  was  framed  upon  the  theory  of  the  en- 
try of  a  final  decree  after  tie  receiver 
should  have  been  appointed.  The  order  ap- 
pointing him,  being  thus  entered  in  advance 
of  the  final  hearing,  was  nothing  else  than 
an  order  of  a  merely  interlocutory  character. 
The  appeal  from  it  was  talten  to  the  appel- 
late court  by  the  present  plalntlfC  in  error 
under  the  act  of  1887,  providing  for  "appeals 
from  Interlocutory  orders  granting  Injunc- 
tions or  appointing  receivers."  Laws  1887, 
p.  250.  Without  the  act  of  1887,  there  could 
be  no  appeal  from  an  order  appointing  a  re- 
ceiver, because,  as  a  general  thing,  such  an 
order  Is  not  a  final  decree.  Chicago  Steel 
Works  T.  Illinois  Steel  Co.,  supra.  The  ap- 
peal, then,  being  taken  under  the  act  of  1887, 
its  disposition  mast  be  governed  by  the  pro- 
visions of  that  act  The  act  of  1887  pro- 
vides that,  "upon  such  appeal  the  appellate 
court  may  affirm,  modifir  or  reverse  such  in- 
terlocutory order  or  decree,"  etc.,  and  that 
"no  appeal  shall  lie  or  writ  of  error  be  pros- 
ecuted from  the  order  entered  by  said  appel- 
late court  on  any  such  appeal."    3  Starr  & 

C.  St.  p.  999.  In  the  case  at  bar  the  appel- 
late court  has  affirmed  the  interlocutory  or- 
der appointing  the  receiver.  The  attempt  Is 
here  made  to  prosecute  a  writ  of  error  from 
the  order  of  affirmance  so  entered  by  the  ap- 
pellate court  The  prosecution  of  the  writ 
is  expressly  forbidden  by  the  statute.  It 
follows  that  the  present  writ  of  error  must 
be  dismissed.  Its  dismissal  Is  accordingly 
hereby  ordered.    Writ  dismissed. 


(ISl  111.  37») 

JAMES   T.   HAIR   CO.   v.   DAILT. 
(Snpreme  Court  of  nUnois.    May  12,  1886.) 
EqaiTT — Bill  for  Discovbrt  i.nd  Accodntino— • 
BwoBS   Answer— Waiver— Pbopits   Accruino 
TO  Agbnt  fbov  Otbkr  Busikbss— Liabiutt  to 
Prinoipau 

1.  Act  March  15,  1872,  f  20,  provides  that 
■worn  answers  to  bills  otlier  than  for  discov- 
ery may  be  waived.  Id.  {  23,  requires  de- 
fendants to  answer  all  the  allegations  and  in- 
terrogatories of  complainants,  whether  an  an- 
swer on  oath  is  waived  or  not,  except  those 
to  which  exceptions,  pleas,  or  demurrers  are 
Hustained.  Held,  that  waiver  of  a  sworn  an- 
swer to  a  bill  asking  a  discovery,  and  also  an 
accounting  and  recovery  of  profits  accruing  to 
defendant  from  a  business  in  which  be  en- 
gaged while  plaintiff's  agent  in  violation  of  his 
employment,  was  not  fatal  to  the  bill.  58  lU. 
App.  C47,  reversed. 

2.  A  principal  is  entitled  to  recover  from 
his  agent  profits  accruing  to  the  agent  from  a 
busrness  in  which  the  agent  engaged  while 
agent,  and  in  violation  of  his  contract  of  agency. 
!58  111.  App.  647,  reversed. 

Appeal  from  appellate  court.  First  district 

Action  by   the   James   T.    Hair   Company 

against  Charles  T.  Daily  to  recover  profits  ac- 

•rning  to  defendant  from  a  bualness  in  which 


he  engaged  while  In  plaintifTs  employment, 
and  In  violation  of  the  contract  of  employ- 
ment From  an  afilrmance  by  the  appellate 
court  (58  111.  App.  647)  of  a  judgment  of  the 
Buperioi  court  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

Appellant,  a  corporation  organized  under 
the  laws  of  the  state  ct  Illinois,  with  its 
l.>.incipal  office  In  the  city  of  Chicago,  as  sac- 
cessor  to  James  T.  Hair,  had  for  about  20 
years,  as  James  T.  Hair,  prior  to  November, 
1883,  and  following  that  time  by  appelant, 
been  engaged  in  the  business  of  manufactur- 
ing hotel  registers,  and  soliciting  and  pub- 
lishing therein  advertlsemaits  and  cards  of 
business  men  and  firms  in  various  towns  and 
cities  in  the  United  States  and  Canada,  and 
solicited  and  made  contracts  for  advertise- 
ments and  cards  of  manufacturing,  business, 
and  professional  Individuals,  firms,  and  cor- 
porations to  be  published  in  such  hotel  regis- 
ters. Appellant  and  its  predecessors  in  busi- 
ness to  which  It  succeeded,  it  is  averred,  had 
established  a  creditable  reputation  for  hon- 
esty and  fair  dealing  In  the  business  hi 
which  they  were  engaged.  With  this  ava- 
ment  of  certain  rights,  character,  and  reputa- 
tion, appellant  filed  Its  bill,  representing  that 
about  the  month  of  June,  1883,  the  appellee 
was  employed  by  appellant  under  a  verbal 
contract  under  which  he  promised  to  devote 
all  his  time  and  services  for  appellant  in 
negotiations  and  soliciting  contracts  from  ad- 
vertising firms,  and  with  hot^  for  the  use 
of  such  registers,  which  contract  by  appellee 
was  for  a  period  of  four  months.  During 
this  time  appellee  became  familiar  with  the 
methods  of  business,  and  obtained  a  knowl- 
edge of  'the  advantages  and  value  of  business 
of  appellant  Afterwards,  on  the  8th  day  at 
November,  1883,  another  contract  was  enter- 
ed Into  for  two  years  between  appellee  and 
appelant  by  which  the  former  agreed  and 
contracted  that  be  would  not  be  engaged, 
directly  or  indirectly.  In  any  other  business, 
nor  In  the  employment  of  any  other  person, 
firm,  or  corporation,  unless  agreed  to  in  writ- 
ing by  appellant;  and  covenanted  to  render 
services  for  which  a  valuable  consideration 
was  to  be  paid  to  him  by  appellant  On  May 
30,  1885,  the  appellant  corporation  entered 
Into  a  written  c<Mitract  with  appellee  by 
which  appellee  undertook  a  further  employ- 
ment of  two  years,  under  wliich  appellee  was 
to  procure  contracts  for  registers,  stationery, 
blank  books,  etc.,  and  in  soliciting  and  pro- 
curing from  manufacturing,  mercantile,  pro- 
fessional, or  other  firms,  corporations,  or  per^ 
sons  the  publication  of  advertisements  in  the 
hotel  register  or  other  advertising  media 
now  or  hereafter  used  by  the  appellant  Un- 
der this  latter  contract  appellee  undertocdc 
to  devote  his  entire  time  and  energies  to  the 
interest  of  appellant  from  the  time  of  that 
contract,  and  would  not  make  any  arrange- 
ment directly  or  indirectly,  by  which  the  in- 
terests of  appellant  wovdd  be  damaged  or 
hindered.    The    contract    further    provided 
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tbat  appeUee  would  not  do  or  make  any  act 

or  arrangement  by  which  appellant's  Inter- 
ests would  be  damaged;  nor  would  he  en- 
gage in  other  business  which  would  hare 
that  result,  without  the  writt(>A  permission 
at  api>eUant,  and  without  that  all  the  bene- 
fits derived  should  be  accounted  for  to  the 
appellant  It  was  further  provided  that  dur- 
ing that  two-years  employment  sharing  the 
profits  of  any  other  business  enterprise,  by 
written  or  verbal  agreement  or  tacit  under- 
standing with  any  other  person  or  persons, 
was  to  be  considered  a  violation  of  the  terms 
of  the  agreement  Afterwards,  on  October 
26,  1887,  a  further  contract  was  entered  into 
between  the  parties  hereto  for  five  years  then 
foilowiog,  by  which  the  appellee  promised 
he  would  not  dabble  "in  any  other  schemes, 
and  attend  strictly  to  the  business  of"  ap- 
pellant AppeUee  was  to  receive  a  valuable 
Income  for  the  services  so  rendered. 

Appellant  filed  its  bill.  In  which  the  forgo- 
ing contracts  were  set  forth,  and  it  is  fur- 
ther averred  that  during  the  time  covered 
by  soch  contracts,  and  while  appellee  was 
still  in  its  employ,  and  when  appellant  be- 
lieved he  was  engaged  in  the  transaction  of 
its  business,  the  appellee,  aa.is  averred  in 
the  bill,  surreptitiously,  and  without  the 
right  or  authority,  and  in  violation  ot  his 
duty  under  such  contract,  engaged  in  other 
business  schemes  and  enterprises  whUe  in 
the  employ  of  appellant,  and  took  contracts 
for  hotel  advertising  In  direct  competition 
with  the  business  of  appellant,  by  reason  of 
which  its  business  and  income  was  injured 
and  diminished,  and  on  account  of  the  com- 
petition thus  created  its  business  and  income 
substantially  destroyed.  It  is  further  averred 
that  during  the  existence  of  said  contracts 
appellant  took  hotel  advertising  contracts  for 
his  own  benefit,  and  established  trained 
agents,  who  engaged  in  soliciting  hotel  ad- 
vertising contracts,  and  that  much  of  the 
business  that  was  secured  in  the  interest  of 
appellee  and  others  than  appellant  was  by 
false  and  fraudulent  representation  that  it 
was  being  secured  for  and  on  behalf  of  ap- 
pellant The  bill  sets  forth  tliat  a  part  of 
the  business  engaged  in  by  appellee  in  viola- 
tion of  his  express  contracts  and  during  their 
extetence  consisted  in  manufacturing,  ean- 
vaasing,  and  soliciting  contracts  for  the  sale 
to  the  managers  and  proprietors  of  the  vari- 
ous hotds  in  the  different  cities  in  the  United 
States  of  certain  advertising  cabinets,  which 
were,  designed  and  intended  to  be  placed  up- 
on the  counters  in  the  offices  of  the  hotels  In 
proximity  to  the  registers  for  the  guests; 
and  in  the  condncting  of  said  business  the 
Chicago  Hotel  Cabinet  Company  was  organ- 
ized by  appellee  and  others,  of  which  appellee 
was  vice  president  and  a  large  part  of  the 
stock  owned  by  him.  The  bill  charges  that, 
while  appellee  was  bound  to  devote  all  his 
time,  energies,  and  ability  to  the  business  of 
appellant  ho  engaged,  either  directly  for 
himself  or  for  the   Chicago  Hotel  Cabinet 


Company,  In  oondnctJog  its  business,  which 
was  in  comitetition  with  the  business  of  ap- 
pellant; and  he  was  enabled,  when  engaged 
therein,  by  reason  of  the  peculiar  knowledge 
and  information  acquired  when  in  a  fiduciary 
and  confidential  relation  towards  complain- 
ant and  which  knowledge  and  information 
thus  acquired  was  made  use  of  in  the  busi- 
ness of  the  Chicago  Hotel  Cabinet  Company, 
and  that  appellee  has  derived  great  revenues 
and  profits  from  the  business  of  the  Chicago 
Hotel  Cabinet  Company,  which  was  fostered 
and  built  up  in  contravention  of  the  rights 
of  apppellant  and  of  his  duty  towards  it 
The  bill  charges  that  on  or  about  November, 
1891,  the  defendant,  without  any  reasonable 
cause,  quit  the  employ  of  the  complainant, 
and  refused  to  complete  the  contract,  and  en- 
gaged in  a  line  and  character  of  business  in 
competition  with  the  complainant  It  is  al- 
leged that  the  business  transactions  extend- 
ed over  a  number  of  years,  and  included  a 
vast  niunber  of  transactions  with  many  dif- 
ferent persons  residing  in  different  states  and 
in  different  cities  and  towns  throughout  the 
country;  that  the  accounts  of  these  transac- 
tions are  complicated  and  voluminous,  and 
are  wholly  in  the  possession  or  contrtd  of  ap- 
pellee, or  others  whose  names  are  unknown 
to  appellant;  and  by  reason  of  the  volumi- 
nous character  of  the  accounts,  and  by  rea- 
son of  the  fact  that  the  knowledge  is  in  the 
possession  of  said  appellee  or  persons  un- 
known to  complainant,  the  bill  asks  for  re- 
lief in  equity,  and  prays  that  an  account  may 
be  taken  of  the  profits  derived  by  appellee 
from  the  various  schemes  and  enterprises  in 
which  he  was  engaged  in  competitlwi  with 
complainant  and  when  in  its  employ,  and 
asks  that  he  state  the  nature  and  character 
of  business  transacted,  the  amount  of  prop- 
erty gained  or  derived,  the  name  and  ad- 
dress of  the  agents  employed,  and  the  profit 
derived  or  acquired,  and  that  an  account  be 
taken  of  the  amount  of  such  profits,  which 
the  bill  asks  shall  be  adjudged  and  decreed 
to  appellant  To  this  bill  a  demurrer  was 
interposed,  which  was  sustained  in  the  cir- 
cuit court  of  Cook  county,  and  on  appeal  to 
the  appellate  court  a  decree  sustaining  the 
demurrer  and  dismissing  the  bill  so  entered 
by  the  circuit  court  was  affirmed.  This  ap- 
peal is  prosecuted.  It  Is  urged  that  a  com- 
plete remedy  at  law  exists,  and,  by  reason  of 
the  oath  being  waived  to  the  answer,  there 
Is  no  jurisdiction  for  discovery. 

beach  &  Beach,  for  appellant  J.  A.  &  H. 
R.  Baldwin,  for  appellee. 

PHILUPS:  J.  (after  stating  the  facts).  It 
Is  a  general  rule  that  in  matters  of  account 
courts  of  equity  have  a  general  JurisdlctlMi 
where  there  are  mutual  accounts,  and  also 
where  the  accoants  are  on  one  side,  and  a  dis- 
covery Is  sought  and  is  material  to  relief. 
1  Story,  Eq.  Jur.  S  459.  Where  an  account  is 
of  a  complex  and  Intricate  character,  and 
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where  a  fldadary  relation  exists,  a  bill  (or  ac- 
coanting  will  lie.  Patten  t.  Patten,  75  111; 
446;  Craig  ▼.  McKlnney,  72  lU.  305;  Thorn- 
ton T.  Thornton,  31  Grat  212;  Clarke  v. 
Pierce.  52  Mich.  157,  17  N.  W.  780;  Macken- 
zie V.  Johnston,  4  Madd.  375.  Under  the  prac- 
tice in  chancery  nt  common  law  exceptions 
wonld  not  lie  to  an  answer  not  under  oath. 
It  was  to  this  rale  the  court  had  reference 
when  Brown  r.  Mortgage  Co.,  110  111.  235; 
Mix  V.  People,  116  111.  265,  4  N.  B.  783; 
Goodwin  V.  Bishop,  145  111.  421,  34  N.  E.  47,— 
were  decided.  In  none  of  these  cases  was 
the  statute  referred  to,  or  its  provisions  dis- 
cussed. A  brief  discussion  of  the  provisions 
of  the  statute  is  necessary  under  what  ap- 
pears on  the  face  of  this  record.  A  bill  for 
discovery  may  be  resorted  to  when  the  com- 
plainant has  no  other  proof  than  that  sought 
to  be  obtained  from  the  defendant;  and 
where  a  bill  for  discovery  and  other  relief 
is  filed  a  court  of  equity  does  not  lose  Juris- 
diction by  reason  of  the  waiver  of  the  oath 
to  the  biU.  Under  the  legislation  of  the  state, 
by  an  act  entitled  "An  act  to  regulate  the 
practice  of  courts  of  chancery,"  approved 
March  15,  1872,  it  is  not  permissible  to  waive 
the  oath  to  the  answer  In  the  bill  for  dis- 
covery only.  By  section  23  of  the  act  above 
cited  it  la  provided:  "Every  defendant  shall 
answer  fully  all  the  allegations  and  inter- 
rogatories of  the  complainant,  whether  an 
answer  on  oath  is  waived  or  not,  except  such 
as  are  not  required  to  be  answered,  by  rea- 
m>a  at  exceptions,  plea  or  demurrer  thereto 
allowed."  Section  24  provides  as  follows: 
"When  an  answer  shall  be  adjudged  insuffi- 
cient, the  defendant  shall  file  a  further  an- 
swer within  such  time  as  the  court  shall  di- 
rect, and  on  failure  thereof,  the  bill  shall 
be  taken  as  confessed;  if  such  further  an- 
swer shall  be  likewise  adjudged  Insufficient, 
the  defendant  shall  file  a  supplementary  an- 
swer, and  pay  all  costs  attendant  thereon;  if 
that  shall  be  adjudged  insufficient,  the  de- 
fendant may  be  proceeded  against  for  a  con- 
tempt, and  the  like  proceedings  be  had  there- 
on, to  enforce  the  order  of  the  court,  as  in 
other  cases  of  contempt"  Under  this  legisla- 
tion the  defendant  is  required  to  answer  all 
allegations  and  interrogatories  of  the  com- 
plainant, whether  the  answer  on  oath  is  waiv- 
ed or  not;  and  the  practice  as  it  formerly  ex- 
isted, by  which  exceptions  to  an  unsworn  an- 
swer could  not  be  filed,  is  no  longer  the 
rule  in  this  state  by  reason  of  this  statute. 
Exceptions  may  be  filed  to  an  answer  whedi- 
er  sworn  or  not,  and  an  oath  may  be  waived 
in  a  bill  for  discovery  where  other  relief  is 
asked.  Wh»e  a  bill  for  discovery  only  is 
filed,  and  the  oath  waived,  then  it  is  in  con- 
flict with  the  provisions  of  section  20  of  the 
chapter  cited,  and  a  demurrer  thereto  would 
be  sustained  for  that  reason,  as  that  section 
provides:  "When  a  bill,  supplementary  bill, 
bill  of  review,  or  revivor  or  cross  bill  shall 
be  filed  in  a  court  of  chancery  other  than  for 
discovery  only  the  complainant  may  waive 


the  necessity  of  any  answer  being  made  on 
the  oath  of  the  defendant"  The  bill  in  this 
case  sets  forth  th«  contracts,  and  alleges  the 
nature  of  the  business,  and  shows  the  account 
would  be  o'f  a  most  intricate  character,  and 
prays  a  discovery  and  accounting  and  a  de- 
cree for  the  profits  derived  by  the  defend- 
ant's wrongful  violation  of  his  c(mtract  And 
while  he  may  waive  the  answer  under  oath 
he  is  not  deprived  of  calling  a  defendant  as 
a  witness,  and  having  him  sworn,  and  ex- 
amining him  as  any  other  witness.  One  oc- 
cupying a  fiduciary  relation  has  not  the  right 
to  violate  his  contract,  and  obtain  profit  or 
advantage,  to  the  prejudice  of  his  principal, 
and  retain  It  The  principal  Is  entitled  to  the 
full  benefit  of  whatever  profit  or  advantage 
is  derived  by  the  agent  In  the  course  of  the 
business  of  his  principal.  Profits  obtained 
by  acting  in  direct  conflict  with  directions  or 
the  undertaking  of  an  agent  are  such  that  he 
could  not  be  allowed  to  reap  the  fruits  of  his 
wrongdoing;  and,  if  made  in  the  coarse  of 
business,  it  Is  obvious  the  prindpal  should 
have  the  benefit  thereof.  Dodd  T.  Wakeman, 
28  N.  J.  Eq.  484;  Judevine  v.  Town  of  Hard- 
wick,  49  Vt  180;  Glover  t.  Layton,  145  IlL 
92,  34  N.  E.  53;  Cottom  T.  HoUlday,  59  IlL 
176.  If  the  averments  of  the  bill  are  true, 
then  by  reason  of  the  employment  and  the 
nature  of  the  business  transacted  the  defend- 
ant Tised  his  position  of  confidence  and  trust 
to  engage  In  an  enterprise  that  Involved  the 
same  character  of  business  as  that  of  the  com- 
plainant, and  enabled  the  agent  to  use  his 
position  by  reason  of  his  employment  to  the 
prejudice  of  his  employer;  and  if  he  estab- 
lished a  business  of  a  similar  character,  and 
derived  large  profits  therefrom,  the  complain- 
ant would  be  entitled  to  reliet  Therefore 
the  circuit  court  and  the  appellate  court  of 
the  First  district  each  errred  In  sustaining 
the  demurrrer  and  dismissing  the  bill;  and 
the  decree  of  the  circuit  court  of  Cook  coun- 
ty and  the  Judgaient  of  the  appellate  court 
of  the  First  district  are  each  reversed,  and 
t)ie  cause  remanded. 


(Ui  lu.  Sli) 
VILLAOB  OF  CVUMU  v.  JtrSTIOB. 
(Supreme  Court  of  Illinois.    May  12,  189S.) 
DsncTivB  Sidewalks  —  Neouobiios— E^vidssci 

— ISSTBDOTIOSS. 

1.  la  an  action  for  injury  from  a  defecttve 
sidewalk,  plaintiff,  thongh  not  having  alleged  it 
in  her  declaration,  may  testify  that  the  street 
lamp  was  not  lighted,  it  being  proper  for  con- 
sideration on  the  question  of  her  care  in  the 
manner  of  her  traveling  on  the  sidewalk,  and 
also  in  her  going  on  It  58  lU.  App.  SOi,  af- 
firmed. 

2.  A  requested  instruction  as  modified,  the 
modification  being  the  addition  of  the  bracket- 
ed words,  was  as  follows:  "Even  if  you  should 
believe  from  the  evidence  that  the  sidewalk  wu 
in  a  defective  condition,  and  if  plaintiff  did 
fail  on  the  same  in  consequence  of  anch  de- 
fective condition,  [that  she  was  not  injored 
thereby,]  and  that  her  subsequent  and  present 
condition  is  in  fact  the  result  of  some  other 
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diaorder,  70a  Bbonld  not  allow  h«r  anythias 
for  such  condition."  Held  no  error  in  the  mod- 
ification. 

Appeal  from  appellate  court,  Second  dis- 
trict. 

Action  by  DrusiUia  Justice  against  the 
village  of  Collom.  From  a  judgment  of  the 
appellate  court  (59  111.  App.  304)  affirming 
a  Judgment  for  plaintlfT.  defendant  appeals. 
Affirmed. 

Strawn  A  Norton,  for  appellant  W.  T. 
Ammt  and  N.  J.  Pillsbmr,  for  appellee. 

PER  CURIAM.  This  action  was  brought 
by  appellee  to  recover  for  injuries  alleged 
to  have  been  sustained  by  her  from  a  fall 
on  a  sidewalk  in  the  village  of  Cullom,  which 
was  alleged  to  have  been  out  of  repair.  Up- 
on a  trial  of  the  case  in  tbe  circuit  court  a 
verdict  was  returned  In  her  favor  for  the 
«um  of  f  1,000,  on  which  judgment  was  ren- 
dered. On  appeal  to  the  appellate  court  of 
the  Second  district  this  Judgment  was  af- 
firmed, from  which  tbls  appeal  is  prosecuted 
to  this  court  The  opinion  of  the  appellate 
court,  delivered  by  Lacey,  P.  J.,  fully  states 
all  the  facts  of  the  case  and  the  questions 
Involved,  and  Is  as  follows: 

"This  was  a  case  brought  by  the  appellee 
against  the  appellant  to  recover  damages  for 
injuries  received  by  appellee  while  walking 
along  a  defective  sidewalk  of  the  appellant, 
Titepping  into  a  hole,  and  falling  on  the  side- 
walk and  ground.  It  is  alleged  In  the  dec- 
laration that  the  appellant  failed  to  perform 
Its  duty  towards  the  appellee  in  maintaining 
and  keeping  In  good  repair  a  certain  side- 
walk in  the  said  village;  that  the  appellant 
negligently  suffered  the  planks  in  the  side- 
walk to  be  and  remain  in  a  broken  condition, 
whereby  portions  of  the  planks  of  the  said 
sidewalk  were  removed,  leaving  a  hole  in 
the  sidewalk,  by  means  whereof  the  plain- 
tiff stepped  into  said  hole,  and  fell  and  was 
injured.  The  case  was  tried  before  a  jury, 
and  the  trial  resulted  in  a  verdict  for  the 
appellee  for  $1,000.  Motion  was  made  by 
appellant  for  a  new  trial  and  arrest  of  Judg- 
ment, both  of  which  were  denied  by  the 
court,  and  Judgment  rendered  on  the  verdict 
Appellee  was  the  wife  of  David  Justice,  and 
was  52  years  old,  and  had  lived  in  Oullom 
8  years,  on  Jackson  street,  which  ran  east 
and  west  her  house  fronting  on  the  sonth. 
The  street  was  south  of  her  lot  and  there 
had  been  a  sidewalk  built  on  the  north  side 
of  the  street  three  years  before.  There  was 
no  sidewalk  on  the  south  side  of  the  street 
The  evidence  tended  to  show  that  appellant 
received  her  Injury  April  9,  1883,  on  this 
sidewalk,  in  the  evening,  after  church;  when 
she  received  Injury,  she  was  coming  west 
on  Jackson  street  on  the  sidewalk;  that  when 
she  was  on  the  sidewalk  opposite  to  the  lot 
east  of  her  dwelling,  her  foot  went  into  the 
sidewalk,  and  she  was  thrown  down;  that 
there  were  two  boards  broken  loose  at  the 
end,  and  they  were  out  pa  the  north  side  of. 


the  walk;  that  her  right  foot  went  into 
the  hole,  and  she  fell  her  whole  length  oil 
the  sidewalk,  causing  injury  and  ruptnre; 
that  there  was  no  street  lamp  lighted  that 
night;  that  it  was  a  rainy  night,— sprink- 
ling, but  not  raining  very  hard;  that  she 
knew  that  the  boards  were  broken  off,  and 
had  been  all  summer  before  that;  that  she 
tried  to  keep  in  the  middle  of  the  walk,  as 
near  as  she  could,  but  it  was  so  dark  that 
she  could  not  see,  that  she  was  walking 
slowly.  The  result  of  the  injury  was  great 
suffering  of  pain,  restlessness,  black  spots 
on  her  knees,  and  her  knee  badly  swollen. 
On  her  left  side,  on  the  lower  part  of  her 
bowels,  her  bowels  came  through  under  the 
lining  of  the  skin  In  a  large  bunch,  and  she 
was  confined  to  her  bed.  Before  she  was 
hart  she  was  able  to  do  her  own  work.  Her 
family  consisted  of  her  huslMind,  a  boy,  and 
a  boarder.  After  she  was  hurt,  she  did  her 
own  cooking,  but  not  her  washing  and  iron- 
ing. She  got  worse  up  to  January,  and  then 
had  an  operation  performed.  The  doctor  cut 
open  her  side,  and  sewed  up  the  lining  of  her 
bowels  again.  .Since  then  she  suffers  if  she 
works  bard,  but  her  bowels  do  not  come 
down.  She  used  to  do  all  her  washing  and 
baking  In  one  day;  after  the  injury  she 
can  scarcely  do  anything  but  what  she  has 
to  lie  down  on  the  lounge.  The  appdlee, 
when  on  the  witness  stand,  was  asked: 
'How  long  bad  you  known  that  lamp  to  be 
on  the  comer  before  you  were  injured?' 
The  appellee  was  allowed  to  answer  this 
question  against  the  objection  and  excep- 
tion of  the  appellant,  and  answered  that 
it  had  been  there  some  time,  but  she  did 
not  know  how  long.  The  evidence  tended 
to  show  that  this  defect  had  been  in  the 
sidewalk  at  the  point  where  the  injnry  oc- 
curred, as  well  as  other  defects  In  that  vi- 
cinity, since  January  preceding  the  accident 
The  appellant  was  a  vUlage  of  about  300 
people. 

"It  is  claimed  by  the  aH>eIIant  that  the 
evidence  fails  to  support  the  verdict  of  the 
jury,  both  as  to  the  negligence  of  the  city 
in  not  keeping  the  sidewalk  in  good  repair, 
and  that  the  appellee  was  negligent  In  go- 
ing Ml  the  sidewalk  knowing  it  to  be  out 
ot  WDalT.  It  Is  also  insisted  that  appel- 
lee's experience  about  a  year  previous  in 
ehildbirth  furnished  a  reasonable  theory  for 
the  cause  ot  the  ruptnre  of  which  she  now 
complains.  These  were  all  facts  to  be  tried 
by  the  jury,  and  after  a  careful  exami- 
nation of  the  evidence  we  are  satisfied  that 
the  verdict  of  the  jury  was  fully  sustain- 
ed thereby.  Appellant's  counsel  argues  at 
some  length  from  the  evidence  that  the  ap- 
pellee was  negligent,  and  that  the  injury 
was  the  result  of  childbirth.  We  do  not 
think  it  necessary  to  go  into  a  critical  ex- 
amination of  the  evidence  on  these  points, 
bat  as  before  stated,  the  Jury  was  Justified 
in  finding  for  appellee^  It  is  not  a  conclu- 
sive question,  of  law  that  appellee  wq«ld  b« 
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nefligent  by  going  upon  the  sidewalk  mere- 
ly because  she  knew  it  was  out  of  repair. 
Notwlthstandliig  this  fact,  she  wotdd  have 
a  right  to  travel  on  the  sidewalk,  If  In  doing 
80,  and  under  all  the  circumstances,  she  was 
exercising  the  care  of  a  reasonably  prudent 
person;  and  this,  like  every  other  question 
of  fact,  was  for  the  jury.  This  is  a  princi- 
ple so  well  established  that  no  authorities 
need  be  cited. 

"Quite  a  number  of  objections  are  made  to 
the  introduction  of  erldence  in  favor  of  ap- 
pellee allowed  by  the  court.  Some  of  the  ob- 
jections are  so  unsubstantial  that  they  need 
not  be  noticed.  The  objection  that  she  was 
allowed  to  testify  that  the  street  lamp  was 
not  lighted,  because  the  declaration  did  not 
charge  that  as  a  ground  of  negligence  on  the 
part  of  the  appellant,  is  not  well  taken.  This 
was  one  of  the  surrounding  drcnmstanoes 
that  the  Jury  might  take  into  account  bear- 
ing upon  the  question  of  the  appellee's  care 
in  the  manner  of  her  traveling  on  the  side- 
walk, and  also  in  her  going  on  It,  and  It  was 
not  introduced  or  relied  upon  as  ground  of  re- 
tsavery.  We  do  not  deem  it  necessary  to  no- 
tice any  further  objections  to  the  evidaice. 

"We  think  the  appellant's  objections  to  the 
Instructions  of  aK>elIee  are  not  well  taken. 
It  Is  (dijected  to  appellee's  second  isstmctioa 
that  it  assumes  that  appellee  was  injured  on 
the  walk,  and  that  her  Injuries  were  the  re- 
sult of  such  falL  We  do  not  think  the  in- 
struction bears  such  an  intetpretatlon,  or 
that  the  Jury  was  misled  by  It.  The  Instruc- 
tion was  only  intended  to  Inform  the  jury  of 
the  law  that  she  had  a  right  to  go  onto  the 
sidewalk  notwithstanding  the  fact  she  knew 
that  It  was  dtfectlve,  provided  she  was  not 
guilty  of  negligence  in  doing  so;  and  this 
could  easily  be  seen  by  the  jury  from  the 
reading  of  the  instruction.  There  was  no 
error  in  the  modification  made  by  the  court 
In  appellant's  tenth  and  fifth  instmctions. 
The  modification  of  the  appellant's  eleventh 
instmctlon  is  particularly  relied  on  as  error. 
It  is  as  follows:  'Even  tf  you  should  believe 
from  the  evidence  that  the  walk  was  in  a 
defective  condition,  and,  if  Mrs.  Justice  did 
fall  on  the  same  in  consequence  of  such  de- 
teotive  condition  from  the  evidence,  tfiat  sAa 
vxu  not  injured  thereby,  and  that  her  sabso- 
quent  and  present  condition  Is  in  fact  the 
resiilt  of  some  other  disorder,  and  that  she  Is 
erroneously  claiming  that  the  present  con- 
dition is  the  result  of  such  fall,  then  yon 
should  not  allow  her  anything  for  such  condi- 
ticm.'  The  above  Italicized  words  were  the 
modification  made  by  the  court  complained 
of.  In  the  firat  place,  the  instruction  an- 
nounced almost  a  self-evident  proposition 
which  the  Jury  would  readily  understand 
without  an  instruction,  but  as  It  was  first 
drawn  it  was  not  clear  that  it  did  not  deprive 
the  Jniy  of  the  right  to  give  damages  for  the 
injury  received,  and  not  connected  with  her 
then  present  condition,  and  the  modification 
was  apparently  made  to  cover  that  point. 


The  modification  did  not  injure  the  Instruc- 
tion so  far  as  appellant's  counsel  was  trying 
to  tell  the  Jury  through  the  court  that  the 
appellee  could  not  recover  for  Injuries  not 
the  result  of  the  fall;  so  we  see  no  error  in 
the  modification.  We  see  no  «Tor  on  the 
part  of  the  court  in  refusing  several  dupli- 
cate instructions.  So  far  as  the  action  of  the 
court  is  concerned  in  such  refusal,  it  is  to  be 
commended.  Seeing  no  error  in  the  record, 
the  Judgment  of  the  court  bdow  is  afflrmed." 
All  questions  of  fact  are  settled  by  the  ap- 
pellate court  In  this  case.  Am  to  the  errors 
assigned  on  the  admission  of  evidence  on  the 
part  of  appellee  and  on  the  giving  and  refus- 
ing of  instructions,  we  fully  concur  with  the 
views  expressed  in  the  foregoing  opinion. 
The  judgment  of  the  appellate  court  is  af- 
firmed.    Affirmed. 

OARTWRIGHT,  J.,  took  no  part  in  the  de- 
cision of  this  case,  having  been  a  member  of 
the  appellate  court  of  the  Second  district 
when  it  was  there  decided. 


aO.  lU.  247) 

ILLINOIS  CENT.  R.  CO.  v.  COMMISSION- 
BBS  OF  HIGHWAYS  OF  TOWN 
OF  MATTOON. 
(Supreme  Court  of  Illinola.     May  12,  1896.) 

BmINSNT    DOMAIH  — BiQHT    to    CoMPSNSATIOa — 

NoMiNi.1,  DAMi.oaa — Waivsb. 

1.  Under  Const  art  2,  {  13,  pro-riding  that 
private  property  shall  not  be  taken  for  public 
use  withoat  just  compensation,  the  laying  oat 
of  a  highway  across  the  right  of  way  of  a 
railway  company,  in  default  of  an  agreement 
us  to  compensation,  rdease  of  the  same,  or  an 
ascertainment  of  the  amount  in  proper  condem- 
nation proceedings,  is  invalid. 

2.  A  Bab8e<^aent  stipulation  by  the  railway 
company  that  its  damages  were  not  substan- 
tial, but  merely  nominal,  was  not  a  waivM  of 
its  right  to  compensation  which  would  revMt 
back  to  the  laying  out  of  the  highway  so  as  to 
give  it  legal  status,  and  render  the  company  lia- 
ble for  the  expense  of  constmctiug  a  proper 
crossing  and  cattle  guards. 

Error  to  circuit  court.  Coles  county;  Fer- 
dinand Bookwalter,  Judge. 

Action  brought  by  the  commlsslonen  of 
highways  of  the  town  of  Mattoon,  HL, 
against  the  Illinois  Central  Bailroad  Com- 
pany, to  recover  cost  of  putting  in  crossing 
on  a  highway  alleged  to  have  been  laid  out 
across  defendant's  railroad.  There  was  Judg- 
ment for  plaintifts,  and  defendant  brings  ei^ 
ror.    Reversed. 

This  suit  was  brought  by  the  commission- 
ers of  highways  of  the  town  of  Mattoon 
against  the  defendant  in  error,  the  Illinois 
Central  Railroad  Company.  A  Jury  was 
waived,  and  the  cause  submitted  to  the 
Coles  circuit  court  upon  an  agreed  state  of 
fhcts.  There  were  rulings  of  the  court  upon 
various  propositions  of  law  submitted  to  It 
Judgment  was  rendered  in  favor  of  the  high- 
way commissioners  and  against  the  railroad 
company  for  $37.74  and  costa. 
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The  agreed  facta  In  the  case  are  as  fol- 
lows: In  August,  1893.  the  commissioners 
of  highways  of  the  town  of  Mattoon,  In  Coles 
county,  111.,  upon  proper  petition  and  post- 
ing of  proper  notices,  as  required  by  statute, 
ordered  the  laying  out  of  a  public  highway 
In  a  country  district,  about  a  mile  and  a 
quarter  long  east  and  west,  crossing  the 
right  of  way  and  track  of  the  appellant  at 
nearly  right  angles,  where  the  track  was 
nearly  on  a  level  with  the  surface  of  the 
ground,  and  no  buildings  or  Improyements 
on  the  right  of  way,  excepting  a  side  track 
In  addition  to  the  main  track;  and  there 
were  no  substantial  damages  to  the  compa- 
ny, but  only  nominal  damages  from  the  lay- 
ing out  or  opening  of  the  highway.  No  other 
notice  was  given  -to  the  railroad  company, 
nnd  no  condemnation  proceedings  had,  and 
no  release  given  by  them,  and  no  summons 
against  them  to  appear  before  the  justice  of 
the  peace  In  any  condemnation  proceedings, 
and  no  assessment  of  damages  by  a  Jury  to 
the  rallmad  company,  and  no  question  of 
damages  to  the  company  presented  to  the 
jury.  The  highway  was  opened  for  travel 
on  both  sides  of  the  right  of  way  of  the  rail- 
road before  October  1,  1893,  when  the  com- 
missioners of  highways  served  written  no- 
tice on  the  company  to  remove  Its  fences. 
On  August  20,  1894,  the  commissioners  of 
highways  served  a  notice  upon  the  company 
to  construct  a  crossing  over  its  track  and 
the  approaches  thereto,  which  notice  was  lu 
writing,  and  served  on  the  nearest  agent  of 
said  company  to  the  said  crossing.  More 
than  30.  dayn  having  elapsed,  and  the  compa- 
ny not  having  constructed  said  crossing  and 
approaches,  the  commissioners  of  highways 
put  the  same  in  at  the  reasonable  cost  of 
S37.74.  The  notice  of  August  20,  1894,  to 
construct  the  crossing  and  approaches,  was 
the  first  personal  notice  given  to  the  railroad 
company  of  any  such  contemplated  high- 
way, excepting  the  notice  to  remove  the 
fences  aforesaid.  On  August  24,  1894,  the 
superintendent  of  the  railroad  company 
wrote  to  the  commissioners  of  highways,  re- 
ferring to  their  notice  of  August  20th,  stat- 
ing that  he  had  advised  their  attorneys  that 
the  company  would  permit  the  crossing  to 
be  put  In,  providing  they  would  bear  the  en- 
tire expense.  Including  cattle  guards,  cross- 
ing signs,  wing  fences,  ring  and  whistle 
posts,  and  approaches  to  the  crossing;  the 
company  to  bear  the  expense  of  planking  the 
track;  stating  that  they  were  still  ready  to 
•carry  out  the  arrangement  The  railroad 
company  has  been  in  possession,  control, 
and  operation  of  Its  road  at  such  place  since 
1855. 

Clark  &  Scott  for  plaintiff  In  error.  3.  F. 
Hughes,  for  defendants  In  error. 

BAKEB,  J.  (after  stating  the  facts).  We 
think  the  material  inquiry  is  as  to  the  exist- 
ence of  a  public  highway  crossing  at  the  place 


in  question.  The  land  was  a  part  of  the  right 
of  way  of  the  railroad  company,  and  had 
been  in  Its  possession  and  control  since  1856, 
nnd  it  had  operated  and  was  operating  its 
railroad  thereon.  It  is  provided  in  the  state 
constitution  (article  2,  i  13)  that  private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  Just  compensation,  and 
that  such  compensation,  when  not  made  by 
the  state,  shall  be  ascertained  by  a  Jury,  as 
shall  be  prescribed  by  law.  Property,  in 
the  sense  in  which  that  word  Is  there  used 
In  the  constitution,  is  that  dominion  or  in- 
definite right  of  user  and  disposition  which 
one  may  lawfully  exercise  over  particular 
things  or  subjects,  and  generally  to  the  ex- 
daslon  of  all  others.  Rigney  v.  City  of  Chi- 
cago, 102  HI.  64.  The  use  of  a  railroad  right 
of  way  is  exclusive,  and  Is  property,  within 
the  mandate  and  protection  of  this  constitu- 
tional provision;  and  an  entry  upon  such 
right  of  way  and  use  of  It  for  another  public 
purpose  is  a  taking  of  property,  for  which 
there  must  be  Just  compensation.  Lake 
Shore  &  M.  S.  Ry.  Co.  y.  Chicago  &  W.  I.  R. 
Co.,  100  m.  21.  The  extension  of  a  public 
highway  by  the  public  authorities  across  the 
right  of  way  of  a  railroad  company  deprives 
it,  in  part,  of  Its  property  rights  in  respect 
to  the  portions  of  the  right  of  way  within 
the  lines  of  such  highway,  so  as  to  entitle 
the  railroad  company  to  Just  compensation. 
lUinois  Cent  R.  Co.  v.  City  of  Chicago,  15C 
111.  98,  41  N.  £).  45.  And  In  Chicago  &  N. 
W.  Ry.  Co.  V.  Town  of  Cicero,  154  lU.  656,  39 
N.  B.  674,  we  said:  "It  is  the  mandate,  both 
of  the  constitution  and  of  the  statute,  that 
appellant  should  be  paid  Just  compensation 
for  its  property  taken.  Property  is  the 
right  and  interest  which  one  has  in  lands 
and  chattels  to  the  exclusion  of  others.  The 
term  'property'  includes  every  sx>ecle8  of 
valuable  right  and  Interest  Value  is  the 
price  deemed  or  accepted  as  equivalent  to 
the  utility  of  anjrthing,  and  compensation 
Is  that  which  eonstitutefl  or  is  regarded  as 
an  equivalent  It  is  impossible  to  conceive 
of  such  a  thing  as  property  wholly  sepa- 
rated from  the  element  of  value.  Prom  the 
very  term  "property*  the  law  Infers  some 
value;  and.  If  no  value  is  shown,  the  infer- 
ence will  be  that  it  Is  the  nominal  sum  of 
one  cent,  one  penny,  or  one  dollar.  Just 
compensation  to  the  extent  of  that  value 
was  an  absolute  and  constitutional  condition 
precedent  to  the  exercise  of  the  right  to  take 
property  from  the  owner  under  the  right  of 
eminent  domain."  And  In  Lake  Shore  &  M. 
S.  Ry.  Co.  v.  City  of  Chicago,  151  111.  359,  87 
N.  B.  880,— a  case  of  condemnation  for  a 
street  across  the  right  of  way  of  a  railroad 
company,— it  was  said  that  the  company  had 
the  right  to  have  the  question  of  damages  to 
lis  property  not  taken  fairly  submitted  to  a  . 
Jury.  In  the  leading  case  of  Chicago  &  N. 
W.  Ry.  Co.  V.  City-  of  Chicago.  140  DL  309, 
29  N.  B.  1109,  it  waa  held  that  where  a  strip 
of  land  across  a  railroad  right  of  way  is  t(^- 
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en  tor  a  -pnbllc  street  the  measure  of  tbe 
comi>en8atlon  is  tbe  amount  of  decrease  In 
the  Talue  of  the  use  for  railroad  purposes 
which  would  be  caused  by  the  use  for  the 
purposes  of  a  street  In  the  subsequent  case 
of  Chicago,  B.  &  Q.  R.  C!o.  v.  City  of  Chicago, 
149  lU.  457,  87  N.  K.  78,  it  was  said:  "The 
measure  of  compensation  Is  the  amount  of 
decrease  in  the  value  of  the  use  for  railroad 
purposes  caused  by  the  use  for  the  purposes 
of  a  street,  such  use  for  the  purposes  of  a 
street  being  exercised  Jointly  with  the  use 
of  the  companies  for  railroad  purposes." 
And  to  the  same  effect  are  subsequent  cases. 
The  agreed  case  shows  that  when  the  high- 
way commissioners  ordered  and  laid  out  the 
road  In  question  no  compensation  or  dam- 
ages for  the  property  taken  or  damaged  was 
paid  to  the  railroad  company,  or  agreed  up- 
on, or  released,  and  that  neither  compensa- 
tion nor  damages  were  ever  assessed  or  de- 
termined by  a  Jury  nnder  either  the  eminent 
domain  act  or  sections  from  39  to  46,  inclu- 
sive, of  the  road  law  (Hurd.  Rev.  St  1883, 
pp.  1241,  1242),  nor  any  endeavor  made  to  as- 
certain the  amonnt  of  either  compensation 
or  damages.  This  was,  apparently,  an  at- 
tempt to  evade  or  annul  the  provisions  of 
both  the  constitution  and  the  statutes  of  the 
state.  The  commissioners  could  not  lawful- 
ly establish  and  lay  out  a  new  road  across 
land  and  property  belonging  to  another  in 
his  or  its  private  right  by  simply  making  an 
order  to  that  effect  The  same  laws  that 
protect  and  preserve  the  property  rights  of 
the  individual  citizen  also  protect  and  pre- 
serve the  property  and  the  rights  of  corpo- 
rations. And  the  commissioners  could  no 
more  establish  and  open  a  public  road  across 
the  right  of  way  and  railroad  tracks  of  the 
railroad  company  by  simply  and  arbitrarily 
making  an  order,  than  they  could  establish 
and  open  such  road  across  the  farm  of  the 
individual  landowner  that  adjoined  such  right 
of  way,  by  such  an  order. 

It  is  n^ged  that  because  of  the  stipulation 
In  tlie  agreed  state  of  facts  "that  there  was 
no  substantial  damages  to  the  company,  but 
only  nominal  damages  from  the  laying  out 
or  opening  of  ttie  highways,"  there  was  no  oc- 
casion for  either  agreeing  upon  the  amount  to 
be  paid,  or  securing  a  release,  or  procuring  an 
assessment  of  compensation  or  damages  by 
a  Jury;  and  that,  therefore,  the  company  is 
in  this  case  liable  to  the  Gommissioners  for 
the  cost  of  putting  In  the  crossing.  There  Is 
no  merit  in  this  claim,  and  the  argument 
made  lo  support  it  is  illogical.  As  we  under- 
stand the  law,  no  new  public  highway  can 
be  established  by  an  order  of  highway  com- 
missioners over  lands  owned  as  private  prop- 
erty, without  there  is  either  an  agreement  as 
to  compensation  and  damages,  or  a  release  of 
the  same,  oi  an  ascertainment  of  their  amount 
by  the  verdict  of  a  Jury  In  the  manner  pre- 
scrilied  by  the  statutes.  Here  there  was  nei- 
ther such  agreement,  nor  such  release,  nor 
BQCb  ascertainment,  either  when  the  commis- 


sioners made  their  order,  or  when  tbcy  pro- 
ceeded to  open  a  road  across  the  right  of  way, 
or  when,  on.  August  20,  1894,  they  served  a 
notice  upon  the  railroad  company  to  construct 
a  crossing  over  its  tracks  and  the  approaches 
thereto.  Therefore  there  was  no  public  rood 
or  highway  at  the  place  in  question  when  said 
notice  of  August  20th  was  given,  and  no  le- 
gal duty  or  obligation,  under  sections  8,  9, 
and  30  of  the  act  In  relation  to  fencing  and 
operating  railroads  (Hurd,  Rev.  St  1893,  pp. 
1110,  1117),  imposed  upon  the  railroad  com- 
pany, to  construct  a  crossing  and  approaches 
at  that  place  within  30  days  after  such  notice; 
and  no  legal  liability,  under  section  11,  <»  the 
part  of  the  railroad  corporation,  for  the  neces- 
sary expenses  incurred  by  the  public  authori- 
ties In  making  such  construction.  The  stipu- 
lation made  and  filed  in  December,  1884,  in 
this  suit,  that  was  not  commenced  until  Sep- 
tember 26,  1894,  could  not,  in  the  nature  of 
things,  have  the  effect  of  so  relating  back  to 
August  20,  1894,  as  to  give  to  land  which  was 
not  at  tliat  time  a  public  roafl  the  status  of 
being  then  a  public  road.  And,  if  it  could. 
then  the  company  would,  under  a  further  isro- 
vision  of  said  section  11,  "in  addition  thereto, 
be  liable  to  a  fine  of  $100,"  and  the  results 
reached  would  be  palpable  absurdities,  and  in 
conflict  with  fundamental  legal  principles  and 
rights.  The  concession  by  plalntifl  in  wror 
in  this  suit  that  the  opening  of  the  road  by 
the  commissloneis  across  its  right  of  way 
and  track  occasioned  it  "no  substantial,  bat 
only  nominal  damages,"  is  not,  and  was  not 
intended  to  be,  an  admission  that  there  was  a 
public  road  there  on  said  August  20,  1894. 
and  it  does  not  have  the  legal  effect  of  estab- 
lishing that  there  was  then  a  public  highway 
there.  The  decision  of  this  court  in  Chicago 
W.  D.  Ry.  Co.  V.  Metropolitan  W.  S.  EL  R. 
Co.,  162  111.  519,  38  N.  B.  736,  had  no  proper 
application  to  this  case.  There  a  condemna- 
tion proceeding  was  prosecuted  under  the  pro- 
visions of  the  eminent  domain  act,  and  the 
questions  of  compensation  and  damages  to  the 
Chicago  West  DIvlfdon  Railway  Company,  as 
well  as  the  question  of  compensation  and 
damages  to  the  other  party  in  Interest,  were 
duly  submitted  to  a  Jury.  The  Jury  allowed 
such  other  party  $32,860,  but  refused  to  allow 
even  nominal  damages  to  the  Chicago  West 
Division  Railway  Company.  The  uncontra- 
dicted evidence  In  the  case  was  that  the  pres- 
ent value  of  the  reversionary  interest  after 
the  expiration  of  the  lease  for  999  years  wa-s 
nothing  whatever.  We  refused  to  reverse  the 
assessment  of  the  Jury  and  the  adjudication 
of  the  court  and  remand  the  cause  merely  tor 
the  assessment  of  nominal  damages  to  a  re- 
versionary interest  so  remote,  holding  that 
such  interest  was  so  very  remote  that  it  might 
be  Ignored  in  the  assessment.  Besides  this. 
It  was  held  that  this  reason  for  the  role 
awarding  nominal  damages  to  a  party  having 
an  interest  In  the  premises,  but  who  is  really 
entitled  to  no  compensation,  had  no  ai^llca- 
tion  to  the  proceeding  then  before  us.    Here, 
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liowever,  the  Interest  of  plaintiff  In  error  In 
its  rlgbt  of  way  and  tracks  was  not  remote. 
It  was,  and  for  nearly  40  years  bad  been, 
In  the  possession  and  sole  control  of  Its  right 
of  way,  and  was  operating  Its  railroad  there- 
on. And  it  had  not,  like  the  West  Division 
Railway  (Company,  had  Its  day  in  court,  and 
the  benefit  of  a  verdict  of  a  jviry  upon  the 
question  of  compensation  and  damages.  It 
would  be  a  very  unsafe  rule,  and  one  sub- 
versive of  the  guaranty  of  the  constitution, 
that  would  allow  those,  other  than  the  state, 
authorized  to  exercise  the  power  of  eminent 
domain,  to  take  and  appropriate  private  prop- 
erty, and  leave  the  questions  of  compensation 
and  damages  for  future  settlement  or  litiga- 
tion. And  it  would  endanger  the  lives  and 
the  property  of  the  public  if  those  invested 
with  the  right  to  construct  highways,  rail- 
roads, or  other  public  improvements  across 
an  existing  railroad  right  of  way  and  railroad 
track  were  permitted  to  do  so  without  the  con- 
sent of  the  owner,  or  as  the  result  of  Judicial 
proceedings  to  which  such  owner  was  a  party. 
The  rulings  of  the  trial  court  upon  the  propo- 
sitions of  law  submitted  to  It,  so  far  as  they 
are  Inconsistent  with  the  views  herein  ex- 
pressed, were  erroneous.  Upon  the  agreed 
state  of  facts,  the  finding  and  Judgment 
should  have  been  for  the  defendant  corpora- 
tl<m.     The  Judgment  is  reversed.    Reversed. 


(161  111.  256) 

PEOPLE  ez  rel.  GRAHAM  v.  INGLIS  et  al. 

(Supreme  Court  of  Illinois.     May  12,  1896.) 

BOPBRINTSNOBKT  OF  FOBLIO  INSTRUCTIONS — TBOS- 

TIBS  OF  MOBHIX.  BcBOOL— ArPOINT- 

MBNT  TO  OrFICB. 

1.  Under  Const  art  4, 1 13,  providing  that 
no  act  shall  take  effect  unless  specially  pro- 
vided for,  till  July  1st  after  its  passage,  and 
article  5,  par.  16,  providing  that  a  bill  passed 
by  the  assembly,  being  approved  and  signed  by 
the  governor,  shall  thereupon  become  a  law, 
a  vahd  appointment  to  an  office  created  by  an 
act  which  has  been  signed*by  the  governor,  and 
Is  therefore  a  law,  may  be  made  before  it  takes 
effect  thon^h  the  officer  appointed  can  do  noth- 
ing under  his  appointment  till  the  law  takes  ef- 
fect 

2.  The  provision  of  Act  May  22, 1895,  that 
the  superintendent  of  public  instruction  shall 
be  a  trustee,  ex  officio,  of  a  certain  state  school, 
does  not  contravene  Const  art  5,  f  5,  provid- 
ing that  such  superintendent  "shall  not  be 
eligible  to  any  other  office  during  the  period  for 
which  he  shall  have  been  elected";  it  being 
provided  by  Const  art.  5,  H  1>  2,  that  the 
superintendent  shall  perform  such  duties  as 
may  be  provided  by  law. 

Error  to  circuit  court,  Sangamon  county; 
Robert  B.  Shlrl^,  Judge. 

Mandamus  on  the  relation  of  James  M.  Gra- 
ham, state's  attorney,  against  S.  M.  Inglls 
«nd  others.  Writ  quashed,  and  relator  brings 
error.    AfBrmed. 

This  was  a  petition  in  the  drcuit  court  of 
Sangamon  county  for  leave  to  file  an  infor- 
mation In  nature  of  goo  warranto,  to  Inquire 
by  what  right  A.  J.  Barr,  C.  L.  Pleasants,  M. 
P.  Rice,  M.  J.  Walsh,  F.  M.  Youngblood,  and 


Samuel  M.  Iui^Ub  exercise  the  powers  and 
perform  the  duties  of  trustees  of  the  Eastern 
Illinois  Normal  School.  It  Is  alleged  in  the 
petition  that  an  act  was  passed  by  the  gen- 
eral assembly  of  the  state  of  Illinois,  and  ap- 
proved by  the  governor,  on  the  22d  day  of 
May,  1895,  to  establish  and  maintain  the 
Eastern  Illinois  Normal  School;  making  the 
same  a  corporation  by  that  name,  and  provid- 
ing for  the  app<^tment  by  the  governor,  by 
and  with  the  advice  of  the  senate,  of  not  more 
than  five  trustees,  who  should  be  invested 
with  all  the  powers,  and  by  whom  should  be 
performed  all  the  duties,  of  such  corporation, 
and  who  should  be  residents  of  the  state  of 
Illinois,  outside  of  the  territory  within  which 
the  schocd  was  to  be  located,  and  providing 
that  no  two  members  of  the  board  should  be 
residents  of  any  one  county,  and  that  the  su- 
perintendent of  public  Instruction  should  be 
a  trustee  of  said  school,  ex  <^clo.  It  is  also 
alleged  that  on  the  15th  day  of  June,  1895, 
and  before  the  act  to<dc  effect,  the  governor 
nominated,  and  the  senate  confirmed,  A.  J. 
Barr,  C.  £•.  Pleasants,  M.  P.  Rice,  M.  J.  Walsh, 
and  F.  M.  Youngblood,  trustees  of  the  East- 
em  Illinois  State  Normal  School;  and  the  pe- 
tition avers  that  such  nomination  and  con- 
firmation of  said  persons  as  trustees  before 
the  act  took  effect  and  was  tn  force,  and  be- 
fore there  was  any  office  of  trustee  of  the 
Eastern  Illinois  State  Normal  School  to  which 
they  could  be  appointed,  were  and  are  null 
and  void,  and  of  no  effect,  yet  the  said  Barr, 
Pleasants,  Rice,  Walsh,  and  Youngblood  on 
the  27th  day  of  July,  1895,  and  on  the  5th, 
6th,  and  7th  days  of  September,  1895,  usurp- 
ed and  Intruded  into  said  office  of  trustee  at 
and  in  said  county,  and  from  thence  and  hith- 
erto have  usurped  and  intruded  into  said  of- 
fice, and  still  do  hold  and  execute  the  same, 
without  right  or  authority  of  law  so  to  do; 
that  Samuel  M.  In^ls,  superintendent  of  pub- 
lic instruction  in  said  state,  claiming  to  be  a 
trustee  of  said  Eastern  Illinois  State  Normal 
School,  ex  officio,  by  authority  of  said  act,  did 
unlawfully,  at  the  same  time  and  place,  and 
in  the  same  manner,  intrude  into  said  office 
of  trustee,  and  still  holds  and  executes  said 
office,  without  right,  title,  or  authority  so  to 
do,— his  appointment  or  election  having  been 
made  by  the  general  assembly  contrary  to  the 
constitution,  and  he  also  being  ineligible  to 
said  office  of  trustee  during  the  time  for 
which  he  was  and  is  elected  superintendent 
of  public  instruction.  The  Infbrmation  filed 
by  the  state's  attorney  of  Sangamon  county, 
under  leave  of  court  granted,  charged  that  on 
the  27th  day  of  July,  1895,  and  on  the  5th, 
6th,  and  7th  days  of  September,  1895,  Sam- 
uel M.  Inglis,  A.  J.  Barr,  C.  L.  Pleasants,  M. 
P.  Rice,  M.  J.  Walsh,  and  F.  M.  Yocr.gblood. 
respectively,  'did  unlawfully  usurp  ana  m- 
trude  into,  and  hitherto  have  continued  to, 
and  do  now,  unlawfully  usurp  and  Intrude 
into  and  hold,  the  office  of  trustee  of  the  East- 
em  Illinois  State  Normal  School,  a  corpora- 
tion created  by  authority  of  the  state  oC  Illl- 
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nois,  without  any  rlglit  or  avtborlty  of  law, 
and  contrary  to  the  fonn  of  the  statutes  in 
such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the 
state  of  DllnoiB.  The  plea  or  answer  of  F. 
B£.  Toungblood,  M.  J.  Walsh,  C.  L.  Pleasants, 
M.  P.  Rice,  and  A.  J.  Barr  says  that:  They, 
and  each  of  them,  are  citizens  of  the  United 
States,  and  of  the  state  of  Illinois,  and  were 
at  the  time  of  their  appointment  as  trustees. 
Tlut  they,  and  each  of  them,  reside  outside 
of  the  territory  within  which  it  Is  provided 
by  statute  that  the  Eastern  Illinois  State  Nor- 
mal School  is  to  be  erected,  and  no  two  of 
them  reside  in  the  same  county  or  senatorial 
district.  And  that  after  the  passage  of  said 
act  the  governor  of  said  state  nominated  the 
Ave  above-named  defendants  aa  trustees  of 
said  Institution,  and  sent  such  nomination  and 
appointment  to  the  senate  of  said  state  on 
June  5,  1895,  the  senate  being  then  and  there 
in  session;  and  the  senate,  being  then  and 
there  in  regular  session,  by  a  vote  of  a  major- 
ity of  the  members,  ^ected  and  confirmed 
said  nomination  and  appointment  And  there- 
upon the  governor  issued  and  delivered  on 
June  5,  1895,  a  commission  to  each  of  said 
defendants  as  a  trustee  of  said  Eastern  Illi- 
nois State  Normal  School,  and  thereupon  each 
of  said  defendants  did  theu  and  there  take 
and  subscribe  the  oath  of  office,  provided  by 
the  constitution  of  the  state;  and  thereupon, 
on  the  1st  day  of  July,  1895,  the  defendants, 
each  of  them,  tool^  upon  themselves  the  per- 
formance of  the  duties  at  trustees  of  said 
Eastern  lUlnols  State  Normal  School,  and  so 
being  such  trustees,  by  said  appointment  and 
confirmation,  they  have  used  and  exercised, 
during  all  the  time  in  said  information  men- 
tioned, the  duties  of  such  trustees.  And,  in 
the  plea  of  Samuel  M.  Inglis,  he  set  up  that 
he  was,  and  had  been  for  many  years,  a  citi- 
zen of,  and  resident  of,  the  state;  that  at  the 
general  election  of  November  6,  1894,  he  was 
elected  superintendent  of  .public  instruction; 
that  on  January  10,  1895,  he  qualified  and 
entered  upon  the  discharge  of  the  duties  of 
the  office,  and,  so  being  such  superintendent, 
has  used  and  exercised,  during  all  the  time 
mentioned  in  said  information,  the  duties  of 
trustee  of  said  Eastern  HUnols  State  Normal 
School,  and  has  used  and  enjoyed  the  liber- 
ties, privileges,  and  franchises  thereto  belong- 
ing, as  he  lawfully  migbt  and  lawfully  may. 
And  a  demurrer  was  interposed  to  the  pleas, 
which  the  court  overruled;  and,  the  state's 
attorney  electing  to  stand  by  the  demurrer, 
the  court  entered  judgment  that  the  writ  be 
qnasbed,  to  reverse  which  judgment  this  writ 
of  error  was  sued  out 

Anthony  Thornton,  James  W.  Patton,  and 
James  F.  Hughes,  for  plaintiff  in  error.  M. 
T.  Moloney  (H.  A.  Neal,  F.  K.  Dunn,  T.  J. 
Scofleld,  and  M.  L.  NeweU,  of  counsel),  for 
defendants  in  error. 

CRAIG,  O.  J.  (after  stating  the  facts).  It 
will  be  observed  that  the  act  in  question  was 


passed  by  the  legislature  on  the  22d  day  of 
May,  1895,  and  on  the  same  day  the  act  was 
approved  by  the  governor.  Section  13  of 
article  4  of  the  constitution  provides:  '^o 
act  of  the  general  assembly  shall  take  effect 
until  the  first  day  of  July  next  after  its  pas- 
sage, unless  in  case  of  emergency  the  general 
assembly  shall  by  vote  of  two-thirds  of  all 
the  members  elected  to  each  house  otherwise 
direct"  The  governor,  in  the  selection  of 
trustees,  did  not  wait  until  the  Ist  day  of 
July;  but  on  the  5th  day  of  June,  1895,  he 
appointed,  and  the  senate  confirmed,  Barr, 
Pleasants,  Rice,  Walsh,  and  Youngblood, 
trustees  of  the  Eastern  Illinois  State  Normal 
School,  and  they  were  on  the  same  day  com- 
missioned by  the  governor  as  such  trustees. 
And  it  is  contended:  First  that  the  appoint- 
ment of  the  five  trustees  before  the  act  went 
Into  effect  is  Invalid;  second,  that  the  ap- 
pointment of  S.  M.  Inglis  is  void  liecause  the 
office  of  trustee  Is  a  distinct  office  from  that 
of  superintendent  of  public  instruction,  and 
the  constitution  prohibits  the  superintendent 
from  holding  any  other  office  while  be  holds 
the  office  of  superintendent;  third,  that  the 
pleas  are  bad  in  failing  to  state  that  no  two 
members  of  the  board  reside  In  any  one  coun- 
ty ()r  senatorial  district 

In  regard  to  the  point  first  relied  upon,  if 
there  was  no  other  provision  of  the  consti- 
tution bearing  on  the  question  except  sec- 
tion 13,  art  4,  supra,  there  might  be  much 
force  in  the  position  of  plaintiff  in  error;  but, 
upon  an  examination  of  the  constitution.  It 
will  be  found  that  other  provisions  have  a 
controlling  effect  on  the  question  involved. 
Paragraph  16,  art  5,  of  the  constitution, 
declares:  "Every  bill  passed  by  the  general 
assembly  shall,  before  It  becomes  a  law,  be 
presented  to  the  governor.  If  he  approves 
it  he  shall  sign  it  and  thereupon  It  shall  be- 
come a  law."  Webster  defines  the  word 
"thereupon"  as  follows:  "Immediately;  at 
once;  without  delay,"  Under  this  clause  of 
the  constitution,  an  act  of  the  legislature  be- 
comes a  law  immediately  upon  receiving  the 
approval  of  the  governor.  It  does  not  go 
into  effect  until  the  1st  day  of  July  after  its 
passage,  but  It  is  nevertheless  a  law  after 
it  receives  the  approval  of  the  governor. 
The  existence  of  a  law,  and  the  time  when 
It  shall  take  effect  are  two  separate  and 
distinct  things.  The  law  exists  from  the 
date  of  approval,  but  its  operation  is  post- 
poned to  a  future  day.  Suppose  the  legis- 
lature, at  its  session  in  1895,  bad  passed  an 
act  providing  that  after  the  1st  day  of  Janu- 
ary, 1896,  the  rate  of  interest  be  8  per  cent 
per  annum  on  all  money  loaned;  It  could  not 
be  said  that  the  law  did  not  exist  until  the 
1st  day  of  January,  1896,  but  on  the  other 
hand,  it  is  plain  that  the  law  would  owe  its 
existence  to  the  date  of  its  t^proval,  but  it 
would  not  go  into  effect  until  a  future  day. 
Paragraph  10,  art  6,  of  the  constitution  pro- 
vides: "The  governor  shall  nominate  and  by 
and  with  the  consent  of  the  senate    •    •    • 
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awoint  all  offleen  whOM  offlCM  are  provided 

for  by  the  constitution,  or  which  may  be 
appointed  by  law  and  whose  appointment  or 
election  Is  not  otherwise  provided  for,  and 
no  such  officers  shall  be  appointed  or  elected 
by  the  general  assembly."  This  confers  the 
appointing  power  on  the  governor,  and  when 
the  office  was  created  by  the  legislature,  by 
the  passage  of  an  act  which  received  the  a^ 
proval  of  the  executive,  then  the  governor 
was  authorized  to  appoint  the  trustees,  al- 
though the  act  did  not  take  effect  until  the 
1st  day  of  July  after  Its  passage.  The  trus- 
tees, however,  could  do  nothing  to  cany  out 
the  provisions  of  the  act  until  the  law  took 
effect. 

Article  5,  t  5,  of  the  constitution  provides 
that  the  superintendent  of  public  Instruction 
**8hall  not  be  eligible  to  any  other  office  dur- 
ing the  period  for  which  he  shall  have  been 
elected,"  but,  as  has  been  seen,  the  act  in 
question  provides  that  the  superintendent  of 
public  Instruction  shall  be  a  trustee  of  said 
school,  ex  officio;  and  it  Is  contended  that, 
under  the  constitution,  Inglls,  superintend- 
ent. Is  not  eligible  to  act  as  a  trustee.  The 
constitution  provides  for  the  election  of  su- 
perintendent of  public  Instruction;  but  It 
does  not  define  the  duties  of  that  officer,  ex- 
cept to  provide  that  he  shall  reside  at  the 
capital  of  the  state,  and  make  an  annual  re- 
port to  the  governor,  and  that  he  shall  per- 
form such  duties  as  may  be  provided  by 
law.  Ck>n8t  art  5,  §{  t,  21.  The  duties  of 
this  officer  are  to  be  found  In  the  acts  of  the 
legislature  which  have  been  passed  from 
time  to  time  since  the  constitution  of  1870 
was  adopted.  As  the  duties  of  this  officer 
are  Imposed  by  the  legislature,  may  not  the 
legislature  provide  that  one  of  his  duties 
shall  be  to  act  as  trustee  of  the  Eastern  Illi- 
nois Normal  School?  We  see  no  reason  why 
that  duty  may  not  be  Imposed  upon  him. 
But  the  argument  Is  that  a  trustee  of  a  state 
instlti^tion  holds  an  office;  the  superinten- 
dent cannot,  under  the  constitution,  hold  any 
other  office;  therefore,  he  cannot  hold  the 
office  of  trustee  of  the  normal  school.  The 
difficulty  with  the  position  is  that  the  su- 
perintendent has  not  been  appointed  to,  nor 
does  be  hold,  another  office.  He  was  not 
appointed  trustee  by  the  governor,  nor  by 
any  other  appointing  power,  if  any  such  ex- 
ists. The  legislature.  In  framing  the  bill, 
merely  made  the  superintendent  a  trustee  of 
the  school,  ex  offlciow  In  other  words,  the 
legislature,  as  It  had  a  right  to  do,  merely 
enlarged  the  duties  of  his  office.  It  is  a  com- 
mon thing  for  the  legislature  to  impose  addi- 
tional duties  on  an  officer,  and,  when  that 
has  been  done,  It  was  never  supposed  that 
the  officer  who  was  clothed  with  new  duties 
had  been  appointed  to  another  office.  In 
KUgour  V.  Commissioners,  111  111.  342,  where 
the  drainage  act  provided  that  the  commis- 
sioners of  highways  of  a  town  shall  be  drain- 
age commissioners  It  was  contended  that 
the  act  created  a  new  office,  but  it  was  held 
T.43N.K.no.l2 — 70 


oftiwwlae.  It  Is  tfaeie  Mild:  "Numeioua  In- 
stances  might  be  referred  to  In  wUcb  the  leg- 
islature has  Imposed  new  duties  upon  offi- 
cers already  elected,  where  the  duties  of 
such  officers  are  not  fixed  by  the  constitu- 
tion, and  the  constitutionality  of  such  acts 
wotUd  seem  to  be  unquestionable.  Imposing 
by  law  new  duties  upon  officers  merely  statu- 
toi7,  already  chosen.  Is  by  no  means  the 
appointment  or  election  of  such  officers  by 
the  legislative  department"  Paragraph  4, 
c.  122,  Rev.  St,  imposed  the  following, 
among  other,  duties  on  the  superintendent  of 
public  instruction:  (16)  To  be,  ex  officio,  a 
member  of  the  board  of  trustees  of  the  Unl- 
yendty  of  Illinois,  and  the  South^n  Normal 
University.  (17)  To  be,  ex  officio,  a  member 
of  the  board  of  education  of  the  state  of 
Illinois,  and  to  act  as  secretary  thereof.  The 
right  of  the  superintendent  to  act  on  these 
boards  has  never,  so  far  as  we  are  advised, 
been  called  in  question;  and,  if  the  legis- 
lature had  the  power  to  Impose  the  duty  In 
the  one  case.  It  has  in  the  other. 

As  to  the  third  question  relied  upon,  but 
little  need  be  said.  It  is  expressly  averred  in 
the  pleas  that  no  two  of  the  trustees  appoint- 
ed by  the  governor  reside  in  the  same  county 
or  senatorial  district  but  it  Is  contended  that, 
if  the  superintendent  of  public  Instruction  Is 
a  member  of  the  board  of  trustees,  the  pleas 
should  aver  that  be  did  not  reside  In  the 
same  county  or  senatorial  district  with  ei- 
ther of  the  other  trustees.  Upon  an  inspec- 
tion of  the  act  It  will  be  found  that  the 
proviso,  "that  no  two  members  of  said  board 
shall  be  residents  of  any  one  county  or  in  one 
senatorial  district"  refers  merely  to  the 
board  to  be  appointed,  and  has  no  reference 
whatever  to  the  superintendent  of  public  in- 
struction. Finding  no  error  in  the  Judgment, 
It  will  be  affirmed.    Affirmed. 


(181  111.  263) 


CECIL  V.  GREEN. 


(Supreme   Court  of  Illinois     May  12,   189C.) 
Civil  Riobtb  —  Soda  Fountain  —  Pbivilbob  or 

OWMBB. 

A  druggist  who  keeps  in  his  place  of 
business  a  soda  fountain,  from  which  he  dis- 
penses the  kinds  of  liquids  usually  sold  from 
soda  fountains,  does  not  keep  a  place  of  "ac- 
commodation or  amusement"  within  1^  mean- 
ing of  Act  June  10,  1885,  §  1,  by  which  the  full 
and  equal  enjoyment  of  the  accommodations  of 
certain  places  of  public  resort  are  required  to 
he  extended  to  all  persons  within  the  jurisdic- 
tion of  the  state.     <iO  IlL  App.  61,  affirmed. 

Appeal  from  appellate  court  Third  district 
Action  by  Abraham  D.  Cecil  against  Hamer 
H.  Green  for  refusal  to  sell  platntlft  soda  wa- 
ter, on  account  of  his  color.  Iflcom  a  judgment 
of  the  appellate  court  affirming  a  judgment  in 
favor  of  defendant  (60  III.  App.  61),  plalntift 
appeals.     Affirmed. 

The  original  declaration  in  this  case  con- 
tained two  counts,  the  first  of  which  alleges 
that  the  defendant,  in  a  building  occupied  by 
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Iiim,  was  aigaged  la  tbe'dnig'traataiess,  and, 
In  coimectlon  tlierewltli,  kept  for  sale  cettdin 
refreshmentB,  to  wit,  soda  water.  Ice-cream 
-soda,  water,  ginger  ale,  phosphate,  cherry 
phosphate,  root  beer,  etc.;  that  the  plaintiff 
tendered  the  price  of  cherry  phosphate,  and 
was  refused,  and  was  Informed  that  it  was 
<>n  account  of  his  color.  The  second  count  al- 
leges that  the  defeidant  was  engaged  in  the 
public  business,  and  kept  for  sale  to  the  public 
-certain  refreshments,  to  wit,  the  same  articles 
mentioned  above,  and  that  the  plaintiff,  on 

the day  of  August,  1894,  entered  said 

place  of  business  and  tendered  the  price  of 
.certain  article  k^  for  sale  by  the  defendant 
(without  mentioning  the  name  of  the  article), 
and  was  Informed  by  the  defendant  that  he 
could  not  purchase  such  article  of  him.  This 
<-ouut  does  not  allege  any  reason  for  the  refus- 
.al.  A  demurrer  was  interiwsed  to  these  counts. 
Subsequently,  by  leave  of  the  court,  three  oth- 
er special  counts  were  filed,  the  first  two  of 
which  were  withdrawn,  and  the  third  allowed 
to  stand.  This  count  was  demurred  to.  It  al- 
leges In  substance  that  on  the day  of  Au- 
gust, 1894,  the  defendant  was  engaged  In  run- 
ning a  soda  fountain  for  public  accommoda- 
tion, and  that  said  soda  fountahi  was  a  place 
■of  public  accommodation,  abd  the  defendant 
kept  certain  articles  for  sale  at  said  place  of 
business,  to  wit,  the  same  articles  mentioned 
In  the  first  count,  and  that  the  plaintiff,  be- 
ing a  colored  citizen,  on  the  day  of 

August,  1894,  entered  said  place  of  the  de- 
fendant, and  tendered  the  "ordinary  price  for 
which  said  articles  kept  by  said  Hamer  H. 
-Green  for  public  accommodation  were  sold  to 
the  pubUc  In  general,"  and  that  the  defendant 
refused  to  sell  said  articles  to  plaintiff,  on  ac- 
-«ount  of  his  color.  The  court  sustained  de- 
murrer to  each  of  these  counts,  and  the  judg- 
ment was  affirmed  by  the  appellate  court  of 
the  Third  district,  and  this  appeal  Is  prosecut- 
ed. 

Charles  M.  Peirce,  for  appellant.  Bowell, 
Neyille  &  LJndley,  for  appellee. 

PHIIXJPS.  3.  (after  stating  the  facts). 
This  case  presents  for  construction  the  ptoTl- 
slons  of  an  act  entitled  "An  act  to  protect  all 
■citizens  in  theh:  civil  and  legal  rights,  and 
fixing  a  penalty  for  violation  of  the  same," 
.approved  June  10,  1885,  section  1  of  which 
reads  as  follows:  "That  all  persons  within 
the  jurisdiction  of  said  state  shall  be  entitled 
io  the  full  and  equal  enjoyment  of  the  accom- 
modations, advantages,  facilities,  and  privi- 
leges  of  inns,  restaurants,  eating  houses,  bar- 
ber shops,  public  conveyance  on  loud  or  wa- 
ier,  theaters  and  all  other  places  of  accommo- 
dation and  amusement,  subject  only  to  the 
«ondItlons  and  limitations  established  by  law, 
and  applicable  alike  to  all  citizens."  Under 
.this  provision  of  the  statute,  full  and  equal 


enjoyment  of  th^  accommodaticms,  advan- 
tages, facilities,  and  privileges  of  certain  pla- 
ces of  public  resort  Is  required  to  be  extend- 
ed to  all  persons  within  the  JurlsdictioB  of 
this  state. 

It  Is  a  clearly-established  role  of  construc- 
tion that  after  an  enumeration  of  certain 
places  of  business  on  which  a  duty  is  impos- 
ed or  a  license  required,  and  the  same  stat- 
ute then  employs  some  general  terms  to  em- 
brace other  cases,  no  other  cases  will  be  in- 
cluded within  the  general  term  except  those 
of  the  same  character  or  kind  as  specifically 
enumerated.  Potter's  Dwar.  St  2i7,  218;  In 
re  Swigert,  119  111.  83,  6  N.  B.  469;  Shirk  v. 
People,  121  lU.  61,  11  N.  E.  888;  Brook  v. 
Ckxjk,  44  Mich.  617.  7  N.  W.  216.  PubUc  con- 
veyances on  land  or  water,  inns,  and  theaters 
have,  from  the  earliest  history  of  this  state, 
been  to  a  greater  or  less  extent  subjected  to 
police  regulations,  and  statutes  enacted  with 
reference  to  their  government  Restaurants, 
eating  houses,  and  barber  shops  are  of  a  char- 
acter that  are  resorted  to  necessarily  by  all 
classes  of  persons,  from  time  to  time.  All 
these  places  of  puUIc  resort  were  by  the  legis- 
lature declared  to  be  places  to  which  all  per- 
sons within  the  Jurisdiction  of  this  state 
should  be  oitltled  to  full  and  equal  enjoy- 
ment of  their  accommodations  and  advan- 
tages, under  all  conditions.  The  term  "and  on 
other  places  of  accommodation  and  amuse- 
ment," under  the  principle  of  construction 
first  stated,  can  only  be  held  to  Include  cases 
of  the  same  general  character,  sort  or  kind. 

Under  the  averments  of  this  declaration,  the 
defendant,  as  proprietor  of  a  drug  store,  kept 
a  soda  fountain,  from  which  he  dispensed 
the  character  of  liquids  usually  sold  there- 
from. Such  a  place  can  be  considered  a  place 
of  accommodation  or  amusement  to  no  great- 
er extent  than  a  place  where  dry  goods  or 
clothing,  boots  and  shoes,  hats  and  caps,  or 
groceries  are  dispensed.  The  personal  liber- 
ty of  an  individual  in  his  business  transac- 
tions, and  his  freedom  from  restrictions,  is  a 
questiom  of  the  utmost  moment;  and  no  con- 
struction can  be  adopted  by  which  an  indi- 
vidual right  of  action  will  be  Included  as  con- 
trolled within  a  legislative  enactment  unless 
clearly  expressed  in  such  enactment  and  cer- 
tainly Included  within  the  constitutional  lim- 
itation on  the  power  of  the  legislature.  Noth- 
ing In  this  provision  requires  a  physician  to 
attend  a  patient  a  lawyer  to  accept  a  retabier, 
a  merchant  to  sell  goods,  a  farmer  to  emidoy 
labor,  unless  of  his  own  volition,  regardless  of 
any  reason,  whether  expressed  or  not  Tbe 
general  provision  does  not  include  the  busi- 
ness of  the  defendant  nor  is  It  included  with- 
in the  terms  specIaUy  named.  It  was  not  er- 
ror in  the  circuit  court  to  sustain  the  demur- 
rer, nor  in  the  appellate  court  to  affirm  Its 
Judgment  The  Judgment  of  the  appellate 
court  is  affirmed. 
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ILLINOIS  OmiiT.  R.  00.  t.  PEOPLB  ex  rel. 

ALEXANDER,  Ooonty  Collector. 

(Supreme  Court  of  Illinois.     May  12,  1896.) 

MOVICIPAL    COKPOBATIOKS  —  DbLINQCTBNT    A88I8S- 
NBHTS— JUOOMVNT — OUDINAHCBS — VALrOITT. 

1.  An  ordinance  prorldinK  for  the  construc- 
tion of  a  sidewalk,  and  authorizing  a  special 
nssessment  to  pay  for  the  same,  is  not  an  ordi- 
nance imposing  a  penalty  or  forfeiture,  within 
Rev.  St.  c  24,  par.  65,  providing  that  none  sucb 
shall  take  effect  antU  10  days  after  its  pablica- 
tion  as  prescribed. 

2.  The  fact  that  an  ordinance  imposing  a 
line,  penalty,  imprisonment,  or  forfeiture  pro- 
vides that  it  shall  take  eBect  upon  its  passage, 
in  contradiction  of  Rev.  St  c.  24,  par.  65,  pro- 
viding that  none  such  shall  be  of  force  until 
10  days  after  its  publication  as  prescribed,  in- 
validates no  part  of  the  ordinanoe  except  the 
lirovision  as  to  the  time  of  its  taking  effect. 

3.  On  an  application  for  judgment  against 
delinquent  lands  for  special  assessments  im- 
liosed  by  ordinance,  it  is  not  necessary  for  the 
(K-ople  to  put  in  evidence  the  ordinance,  or  to 
prove  that  the  ordinance  was  published  as  re- 
quired by  law. 

Appeal  from  Coles  county  court;  S.  S.  An-. 
derson,  Jaige. 

Application  by  the  state,  on  the  relation  of 
R.  Alexander,  county  collector,  against  tbe 
Illinois  Central  Railroad  Company,  for  judig- 
ment  against  delinquent  lands  for  taxes  and 
special  assessments.  From  a  Jndgmait  for 
applicant,  the  company  appeals.     Affirmed. 

CSark  &  Scott,  for  appellant  James  W.  & 
E.  C.  Craig  and  John  H.  Marshall,  for  ap- 
pellee. 

CRAIO,  0.  J.  This  was  an  application  by 
the  eonnty  collector  of  Coles  coimty  to  tbe 
county  court,  at  tbe  May  term,  1805,  for  Judg- 
ment against  delinquent  lands,  for  taxes  and 
special  assessments  assessed  for  tbe  year 
18M.  Tbe  appellant  appeared  in  tbe  county 
court,  and  filed  CMtain  objections  to  tbe  ren- 
dition of  Judgmoit  against  Its  lands,  wUcb, 
after  due  consideration,  the  court  overruled, 
and  entered  Judgment  against  tbe  lands  for 
the  amount  shown  to  be  due  by  the  d^in- 
quent  list  To  reverse  tbe  Judgment,  the  ap- 
pellant prayed  for  and  obtained  an  appeal. 
It  Is  first  claimed  In  the  argument  that.  If 
any  Judgment  was  entered  by  tbe  county 
court,  it  is  a  personal  Judgment  against  the. 
railroad  company,  and  hence  tbe  Judgment  Is 
erroneous.  In  a  proceeding  of  this  charac- 
ter, a  personal  Judgment  cannot  be  rendered 
against  tbe  owner  of  tbe  property  taxed  or 
assessed;  and,  if  tbe  point  relied  up<Mi  was 
sustained  by  the  record,  the  Judgment  would 
have  to  be  reversed.  As  respects  tbe  first 
record  filed,  tbe  Judgment  Is  not  as  formal 
as  It  should  be,  and  tbore  may  be  doubt  In  re- 
gard to  Its  validity  as  entered;  but  an 
amended  record  has  been  filed,  wbich  clearly 
^bows  that,  after  overruling  the  objections 
Interposed  by  appellant,  a  proper  Judgment 
was  rendered  against  tbe  lands.    It  la  next 


claimed  that  the  ordinance  under  which  tb» 
special  assessment  was  made  or  special  tax 
Imposed  for  which  Judgment  was  rendered 
shows  upon  its  face  that  It  was  void  and  of 
no  force,  and  hence  all  proceedings  tbereun- 
der  are  invalid.  Section  11  of  tbe  ordinance- 
was  as  follows:  "Sec.  11.  This  ordinance 
shall  be  In  force  and  take  effect  from  and 
after  its  passage."  And  in  tbe  argument  the 
invalidity  of  the  ordinance  is  predicated  on 
the  alleged  invalidity  Of  section  11.  In  tbe 
argument  it  is  said:  "This  section  is  directly 
in  conflict  with  paragraph  63,  c.  24,  St  IlL, 
which  provides:  'That  all  ordinances  of  cit- 
ies, •  •  •  imposing  any  fine,  penalty,  im- 
prisonment or  forfeiture,  shall,  within  one 
month  after  they  are  passed,  be  published  at 
least  once  In  a  newspaper  published  therein  r 
*  *  *  and  no  such  ordinance  shall  take  ef- 
fect until  ten  daye.  after  it  Is  so  published.'' 
And  all  other  ordinances,  orders,  and  resolu- 
tions shall  take  elfect  from  and  after  their 
passage  unless  otberwise  im>vided  therein." 
The  ordinance  was  one  providing  for  the  cou- 
stmctlon  of  a  sidewalk,  and  we  find  no  pro- 
vision of  tbe  ordinance  whlch^  by  fair  con- 
struction, can  be  regarded  as  Imposing  a  fine, 
penalty,  linprlsonment,  or  forfeiture;  so  that 
It  does  not  fall  within  the  clause  of  tbe  sec- 
tion of  tbe  statnte  reQulrtng  imbUcation  in  a 
newspaper  before  it  shall  take  effect  But  If 
we  are  not  correct  In  this  position,  and  the 
ordtnaiice  was  one  which  should  have  been- 
published  In  a  newspaper,  section  11  does- 
not  render  the  ordinanoe  nugatory.  If  the 
ordinance  was  one  which  could  not  take  ef- 
fect Until  10  days  after  publication,  as  pro- 
vided in  .the  statute,  then  section  11  may  be 
regarded  aa  in  conflict  with  the  statute,  leav- 
ing the  other  sections  of  the  ordinance  in  fuir 
force.  The  mere  fact  that  section  11  may  be- 
In  conflict  with  tbe  statute,  or  prohibited  by 
the  statute,  does  not  affect  the  validity  of  the 
other  sections  of  the  ordinance. 

It  Is  also  said  the  people  failed  to  put  the- 
ordinance  In  evidence,  and  failed  to  prove- 
that  it  bad  ever  been  pubOsbed.  We  do  not 
think  that  the  people  were  required  to  pnt 
the  Mdinance  in  evidence,  to  enable  them  to- 
obtain  a  Judgment  against  delinquent  lands. 
On  application  for  Judgment  against  lands 
for  taxes,  the  collector's  report  of  the  list  of 
delinquent  lands,  with  peoot  of  the  notice  of 
tbe  application,  makes  out  a  prima  facie  case, 
one  in  which  Judg:ment  may  be  rendered,  un- 
less good  cause  la  shown  by  those  contest- 
ing the  application.  Mix  v.  People,  81  111. 
118.  Moreover,  the  defendant,  as  the  record' 
shows,  put  the  ordinance  in  evidence.  It  was 
therefore  before  the  court  as  a  valid  ordi- 
nance for  any  purpose,  where  It  might  have- 
a  bearing  on  any  branch  of  the  ease.  We- 
do  not  regard  any  of  tbe  questions  raised  by 
appellant  well  taken.  The  Judgment  will 
therefore  be  aiBnaed.    Affirmed. 
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EDEN  T.  PBOPIiH. 
(Sapreme  Court  of  lUinota.     May  12,  1896.) 

COSBTITnTlONAL  LAW  —  DDB    PROCESS    Of    LaW  — 

Sfeciai.  Laws  — Fobbiodino  Babbsrs 
TO  Work  on  Sdndat. 

1.  Act  June  26,  1895,  forbidding  barbers 
to  keep  open  their  anopB  or  work  at  their  trade 
on  Sunday,  is  a  taking  of  property  without  due 
process  of  law,  within  the  meaning  of  Const 
art.  2,  {  2,  providing  that  no  person  shall  be 
depriTed  of  liberty  or  property  without  due 
process  of  law. 

2.  Under  Const  art  4,  8  22,  proTidmg  that 
uo  special  law  shall  be  enacted  wnen  a  general 
law  can  be  made  ap^icable,  the  act  of  June  26, 
1805,  forbidding  barbers  to  keep  their  places  of 
liusiness  open  or  to  work  on  Sunday,  is  invalid. 

Error  to  crimliial  court.  Cook  county;  John 
Gibbons,  Judge. 

William  S.  Kdoi  was  conTlcted  of  keeping 
a  barber  shop  open  on  Sunday,  and  appeals. 
Reversed. 

Bumham  &  Baldwin,  for  plaintiff.    M.  T. 
Moloney,  M.  L.  NeweU,  T.  J.  Scofleld,  S.  P. 
Shope,  Thomas  H.  Ganlt,  and  Otto  O.  Elgbolz, 
for  the  People. 
I 

0RA.IO,  0.  3.  The  plaintiff  In  error  was 
convicted  In  the  criminal  comt  ot  Cook  coun- 
ty for  the  violation  of  an  act  to  prohibit  bar- 
ber shops  from  being  kept  oi)en  on  Sunday, 
and  for  a  violation  of  the  law  he  was  fined 
$25.  The  act  was  passed  at  the  last  session 
of  the  legislature,  and  contained  two  sections 
as  follows: 

"(1)  Be  It  enacted  by  the  people  of  the 
state  of  Illinois,  r^resented  in  the  general 
assembly,  that  it  shall  be  unlawful  for  any 
person  or  persons  to  keep  open  any  barber 
shop,  or  carry  on  the  business  of  shaving, 
haircutting,  or  tonsorial  work  on  Sunday, 
within  this  state. 

"(2)  Any  person  by  himself,  agent  or  em- 
ploye, violating  the  provisions  of  section  1 
of  this  act  shall,  upon  conviction  thereof,  be 
fined  in  any  sum  not  exceeding  two  hundred 
($200)  didlars  f<H:  each  and  every  offense." 

It  is  contended  In  the  argument  that  by 
the  act  in  question  that  part  of  the  fourteenth 
amendment  to  the  United  States  oonstltntion 
(section  1)  has  been  violated  which  reads  as 
follows:  "Nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  without 
due  process  of  law,  nor  deny  to  any  person 
within  Its  jurisdiction  the  equal  protecticm  of 
the  laws."  It  is  also  contended  that  the  act 
vic^tes  the  following  sections  of  the  Illinois 
constitution  of  1870,  to  wit:  Article  2,  {  2: 
"No  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law." 
Also  article  4,  i  22,  the  general  clause  of 
wbteh  reads:  "In  all  other  cases  where  a 
general  law  can  be  made  applicable,  no  spe- 
cial law  shall  be  enacted."  It  is  conceded  In 
the  argument  that  if  the  legislature  bad  en- 
acted a  law  prohibiting  all  buriness  on  Sun- 
day, Its  validity  could  not  be  questioned;  that 
snch  a  law  woiild  violate  none  of  the  con- 
stitutional provisions  relied  upon.    The  com- 


mon law  of  England,  as  adopted  In  this  state 
as  a  part  of  our  Jarisprndence,  does  not  pro- 
hibit the  citizen  from  pursuing  his  ordinary 
labor  on  Sunday.  Nor  is  a  contract  entered 
Into  between  two  parties  in  this  state  void 
becanse  executed  on  Sunday.  Rex  v.  Brotb- 
erton,  1  Strange,  702;  Drury  v.  Defontaine,  1 
Taunt  131;  Sayles  v.  Smith,  12  Wend.  57; 
Richmond  y.  Moore,  107  IIL  431.  On  the  otb- 
er  hand,  at  common  law  Sunday  has  always 
been  regarded  dies  non  jurldlens,— a  day  on 
which  courts  could  not  transact  other  than 
necessary  or  ministerial  business.  In  Ens- 
land,  however,  the  law  which  permitted  tbe 
transaction  of  business  and  the  pursuit  of 
one's  ordinary  labor  was  changed  by  St  29, 
Car.  II.,  which  provides  that  "no  trades- 
man, artificer,  workman,  laborer  or  other  per- 
son whatsoever  shall  do  or  exercise  any 
worldly  business  or  work  on  the  Lord's  day," 
works  of  necessity  and  charity  being  except- 
ed. This  statute  has  substantially  been 
adopted  by  the  legislatures  of  many  of  tbe 
states  in  the  Union.  This  state  has  not,  bow- 
ever,  followed  the  other  states  in  tbe  adop- 
tion of  the  English  statute,  but  we  have  leg- 
islated on  this  subject  for  ourselves  in  a  man- 
ner thought  to  be  for  the  best  Interest  of  our 
people.  That  legislation  will  be  found  In  sec- 
tion 261  of  our  Criminal  Code,  as  follows: 
"Whoever  disturbs  the  peace  and  good  order 
of  society  by  labor  (works  of  necessity  and 
charity  excepted)  or  by  any  amnsement  or 
diversion  on  Sunday  shall  be  fined  not  ex- 
ceeding $25.  This  section  shall  not  be  con- 
strued to  prevent  watermen  and  railroad  com- 
panies from  landing  their  passengers  or  wa- 
termen from  loading  and  unloading  their 
cargoes  or  ferrymen  from  carrying  over  tbe 
water  travelers  and  perscws  moving  their 
families  on  the  first  day  of  the  week,  nor  to 
prevent  the  due  exercise  of  the  rights  of  con- 
science by  whomever  thinks  proper  to  keep 
any  other  day  as  a  Sabbath."  The  preceding 
section  (200)  provides  Sunday  Bhall  include  tbe 
time  from  midnight  to  midnight.  There  Is  a 
wide  and  well-marked  dlstUctlcm  between  tbe 
English  statute  and  ours.  The  English  stat- 
ute prohibits  labor  and  buBinesB  mi  Sunday, 
while  our  statute  merely  prohibits  labor  and 
amusement  which  disturbs  the  peace  and 
good  order  of  society.  In  Richmond  v.  Moore, 
supra.  In  speaking  of  the  difference  between 
the  two  statutes.  It  Is  said:  "A  mere  glance 
at  that  and  our  statute  will  show  that  they 
are  materially  different  That  prohibits  la- 
bor and  business;  ours  only  prohibits  labor 
or  amnsement  that  disturbs  the  peace  and 
good  order  of  society.  The  offense  by  that 
statute  is  the  performance  of  labor  or  busi- 
ness, and  by  ours  It  Is  the  disturbance  of  the 
peace  and  good  order  of  society.  The  Brit- 
ish statute  Is  much  more  comprehensive  In 
its  purpose  and  language  than  ours.  Ours 
only  prohibits  labor  that  disturbs  the  peace 
and  good  order  of  society,  not  naming  busi- 
ness, whilst  the  British  statute  renders  the 
mere  act  of  labor  or  business  penaL" 
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Under  the  law  of  this  state  as  It  existed 
prior  to  the  passage  of  the  act  In  qnestion, 
each  and  every  citlssen  of  the  state  was  left 
perfectly  free  to  labor  and  transact  hnslness 
on  Snnday,  or  refrain  from  labor  and  business, 
as  he  might  choose,  so  long  as  he  did  not  dis- 
turb the  peace  and  good  order  of  society.  By 
the  act  In  question  an  attempt  has  been  made 
by  the  legislature  to  Inaugurate  a  radical 
change  in  the  law  as  to  a  class  of  the  laboring 
element  of  the  state,  the  barbers.  This  stat- 
ute, as  has  beer,  seen,  declares:  "That  it  shall 
be  unlawful  for  any  person  or  persons  to  keep 
open  any  barber  shop  or  carry  on  the  business 
of  BhaTtng,  haircutting  or  tonsorial  work  on 
Sunday."  That  act  is  plain,  and  its  mean- 
ing is  obvious.  The  owner  of  a  place  who  car- 
ries on  the  business  of  a  barber  is  prohibited 
from  doing  any  business  whatever  during  one 
day  in  the  week.  He  may  have  in  liis  employ 
a  dozen  men,  and  yet  during  one  day  In  seven 
he  is  deprived  of  their  labor,  and  also  depriv- 
ed of  his  own  labor.  The  income  derived 
from  bis  place  and  his  own  labor  and  the  la- 
bor of  his  employes  Is  his  property,  but  the 
legislature  has  b>  the  act  taken  that  property 
from  him.  The  journeyman  barber  who 
works  by  the  day  or  week  or  for  a  share  of 
the  amount'  be  may  receive  from  customers 
tor  his  services  is  by  the  law  denied  the  right 
of  laboring  one  day 'in  the  week.  He  may 
rely  solely  upon  his  labor  for  the  support  of 
himself  and  family,  hifl  liibormaybe  the  only 
property  that  he  possesses,  and  yet  this  law 
takes  that  property  away  from  him.  His  la- 
bor is  his  capital,  and  that  capital  is  all  the 
property  be  owns.  Can  a  law  which  takes 
that  from  the  laborer  be  sustained  ?  The  con- 
stitution of  the  United  States  says  the  state 
shall  not  deprive  any  person  of  property  with- 
out due  process  of  law,  and  our  state  constitu- 
tion declares  the  same  thing.  What  la  un- 
derstood by  ae  term  "^dne  process  of  law"  is 
not  an  open  question.  "Due  process  of  law" 
is  synonytnous  with  "law  of  the  land,"  and 
"the  law  of  the  Uind"  Is  "general  puUic  law, 
binding  upon  all  the  members  of  the  communi- 
ty, under  all  circumstances;  and  not  partial 
or  private  laws,  affecting  the  rigbts  of  pri- 
vate Individuals  or  classes  of  Individuals." 
Mlllett  V.  People,  117  111.  294,  7  N.  B.  681. 
Is  the  act  In  question  alone  binding  nx>on  all 
the  members  of  the  community?  A  glance  at 
its  provisions  affords  a  negative  answer.  The 
act  affects  one  class  of  laborers,  and  one  class 
alone.  The  merchant  and  bis  clerks,  the  res- 
tanrant  with  its  employee,  the  clothing  house, 
the  blacksmith,  the  livery  stable,  the  street- 
car lines,  and  the  people  engaged  in  every  oth- 
er branch  of  business,  are  each  and  all  allow- 
ed to  open  their  respective  places  of  business 
on  Sunday,  and  transact  their  ordinary  busi- 
ness if  they  desire,  but  the  barber,  and  he 
alone,  is  required  to  close  his  place  of  busi- 
ness. The  barl)er  is  thus  deprived  of  prop- 
erty without  due  process  of  law,  in  direct  vio- 
lation of  the  constitution  of  the  United  States 
and.  Qt  tbl»  state.    In  Mlllett  ▼.  Pseople,  su- 


pra, where  the  validity  of  an  act  of  the  legis- 
lature requiring  owners  and  operators  of  coal 
mines  to  weigh  coal  in  a  certain  specified  man- 
ner arose,  It  was  held  not  competent  for 
the  legislature  to  single  out  owners  and  oper- 
ators of  coal  mines,  and  provide  that  they 
should  bear  burdens  not  imposed  on  other 
owners  of  pr(^)erty  or  employers  of  labor,  and 
prohibit  them  from  making  contracts  which  it 
is  competent  for  other  owners  of  property  or 
employers  of  labor  to  make.  Such  legislation 
cannot  be  sustained  as  an  ezerdse  of  the  po- 
lice power.  In  Frorer  v.  People,  141  111.  171, 
31  N.  E.  396,  where  the  vaUdlty  of  an  act  of 
the  legislature  arose  which  prohibited  persona 
engaged  in  mining  or  manufacturing  business 
from  keeping  a  store  for  furnishing  supplies, 
tools,  clothing,  provisions,  or  groceries  to  their 
employes  while  so  engaged  in  mining  or  man- 
ufacturing, the  law  was  held  to  be  in  conflict 
with  the  constitntlon.  In  the  decision  of  the 
case  it  la,  among  other  things,  said:  "The 
privilege  or  liberty  to  engage  In  or  control  the 
business  of  keeping  and  selling  clothing,  pro- 
visions, grroceries,  etc.,  to  employes  is  one  of 
profit,  and  thus,  by  Oie  effect  of  these  sections, 
what  the  employes  In  other  industries  may 
do  for  their  pecnniaiy  gain  with  impunity, 
and  have  the  law  to  protect  and  enforce,  the 
miner  and  manufacturer,  under  precisely  the 
same  circumstances  and  conditions,  are  pro- 
hibited from  doing  for  their  pecuniary  gain. 
The  same  act,  In  substance  and  in  principle, 
if  don*  by  the  one.  Is  unlawful;  hot  If  done  by 
the  other  is  not  only  unlawful,  but  a  misde- 
meanor. •  *  •  The  privilege  of  contracting 
is  both  a  liberty  and  a  property  right,  and  If 
A.  is  denied  the  right  to  contract  and  acquire 
property  in  a  manner  which  he  has  hitherto 
enjoyed  under  the  law,  and  which  B.  and  0. 
are  thus  allowed  by  the  law  to  enjoy,  It  is 
clear  that  he  is  deprived  of  both  liberty  and 
property  to  the  extent  that  he  is  thus  denied 
the  right  to  contract."  In  Ramsey  v.  People 
(ni.  Sup.)  32  N.  E.  864,  the  case  last  cited  was 
quoted  with  approval,  and  It  was  held  that 
the  act  of  1881,  which  requires  the  owners 
and  operators  of  coal  mines,  when  the  miner 
Is  paid  on  the  basis  of  the  amount  of  coal  mhi- 
ed  and  delivered  by  him,  to  weigh  the  coal  in 
pit,  and  before  it  Is  screened,  and  to  pay  on 
such  weights,  is  in  violation  of  section  2,  art. 
2,  of  the  state  constitution,  as  depriving  a 
class  of  persons  of  the  liberty  and  property 
right  of  making  contract  without  due  process 
of  law.  In  Braceville  Coal  Co.  v.  People,  147 
HI.  66,  35  N.  B.  62,  the  question  of  the  valid- 
ity of  an  act  of  the  legislature  arose  which 
required  certain  specified  corporations  to  pay 
their  employes  their  wages  weekly.  It  was 
held  that,  as  .the  act  was  applicable  only  to 
certain  corporations,  and  did  not  operate  upon 
all  corporations  for  pecuniary  profit,  and  indi- 
viduals, it  wa.s  unconstitutional,  as  depriving 
the  corporations  affecced  thereby  of  the  right 
of  liberty  and  property  without  due  process  of 
law.  In  speaking  of  the  term  "liberty"  as 
used  in  the  constitution.  It  Is  there  aald; 
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"There  can  be  no  liberty  protected  by  govem- 

ment  tbat  is  not  regulated  by  fiucb  law^  as  will 
preserve  the  rigbt.  of  each  citizen  to  procure 
his  own  advancement  In  his  own  way,  subject 
only  to  the  restraints  necessary  to  secure  the 
same  right  to  all  others.  The  fundamental 
principle  upon  which  liberty  is  based  is  equal- 
ity under  the  law.  It  has  accordingly  been 
held  that  liberty,  as  that  term  is  used  in  the 
constitution,  means  not  only  freedom  of  the 
citizen  from  servitude  and  restraint,  bat  Is 
deemed  to  enhance  the  right  of  every  man  to 
be  free  In  the  use  of  his  powers  and  faculties, 
and  to  adopt  and  pursue  such  avocation  or  call- 
ing as  tie  may  choose,  subject  only  to  the  re- 
straints necessary  to  secure  the  common  wel- 
fare." In  Ritchie  V.  People,  155  111.  101,  40 
N.  E.  454,  the  question  arose  in  regard  to  the 
validity  of  a  statute  which  provided  that  no 
female  shall  be  employed  In  any  factory  or 
workshop  more  than  8  boars  In  any  one  day 
or  48  hours  in  any  one  week,  and  it  was  held 
that  the  right  to  labor  or  employ  labor  and 
make  contracts  in  respect  thereto,  upon  such 
terms  as  may  be  agreed  upon,  is  both  a  liber- 
ty and  a  property  right,  and  is  included  in  the 
guaranty  of  section  2,  art  2,  of  the  consti- 
tution; that  the  act  prohibiting  the  employ- 
ment of  females  in  any  factory  or  workshop 
for  more  than  eight  hours  a  day  is  unconstitu- 
tional, as  being  partial  and  discriminating  in 
its  character.  In  the  decision  of  the  case  ft 
la  said:  "Labor  is  property,  and  the  laborer 
has  the  same  right  to  sell  his  labor,  and  to 
contract  with  reference  thereto,  as  has  any 
other  property  owner.  In  this  country  the 
legislature  has  no  power  to  prevent  persons 
who  are  sal  Joris  from  making  their  contracts, 
nor  can  it  interfere  with  the  freedom  of  con- 
tract between  the  workman  and  the  employ- 
er." If  the  legislature  has  no  power  to  pro- 
hibit by  law  a  woman  from  being  employed  in 
a  factory  or  workshop  more  than  8  hours  in 
any  one  day  or  48  hours  in  a  week,  upon 
what  principle,  it  ma>  be  asked,  has  the  legis- 
lature the  right  to  prohibit  a  barber  from 
laboring  and  receiving  the  fruits  of  his  labor 
during  any  number  of  hours  he  may  desire  to 
work  during  the  week?  If  a  woman  may  be 
allowed  to  determine  the  number  of  hours  she 
may  work  in  a  week,  why  not  allow  a  barber 
the  same  right?  Moreover,  if  the  merchant, 
the  grocer,  the  butcher,  and  druggist,'  and 
other  trades  and  caUlngs  are  allowed  to  open 
their  places  of  business  and  carry  on  their  re- 
spective avocations  during  seven  days  of  the 
week,  upon  what  principle  can  it  be  held  tliat 
a  person  who  may  be  engaged  In  the  business 
of  barberlng  may  not  do  the  same  thing? 
Why  sfaoiild  a  discrimination  be  made  against 
that  calling,  and  that  alone?  But  it  is  said 
the  law  may  be  sustained  under  the  police 
power  of.  the  state.  In  Tied.  Lim.  the  author 
(section  85)  says:  "The  state,  in  its  exercise  of 
police  power,  is,  as  a  general  proposition,  au- 
thorized to  subject  all  occupations  to  a  reason- 
able regulation,  where  such  regulation  Is  re- 
qnlred  ffir  tjhe  protection  qt  the  public  interest 


at  for  tbe  paUic  welfare."  It  is  also  conced- 
ed that  there  la  a  Umlt  to  the  exercise  of  this 
power,  and  that  it  is  not  an  unlimited  arU- 
trary  power,  which  would  enable  the  legis- 
lature to  prohibit  a  business  the  prosecution 
of  which  inflicts  no  damage  upon  others.  The 
author  also  lays  down  the  rule  that  it  is  with- 
in the  discretion  of  the  legislature  to  institute 
Bach  regulations  when  a  proper  case  arises; 
but  it  is  a  Judicial  question  whether  the  mode 
or  calling  is  of  such  a  nature  as  to  Justify  po- 
lice regulation.  In  Millett  v.  People,  supra, 
in  speaking  of  the  i>olice  power  of  the  state 
as  applicable  to  the  case  there  before  the  court, 
it  Is  said:  "Their  requirements  tiave  no  ten- 
dency to  insure  the  personal  safety  of  the  min- 
er, or  to  protect  his  property  or  the  property 
of  others.  They  do  not  meet  Dwarrls'  defin^ 
tlon  of  'police  regulations.'  They  do  not  have 
reference  to  the  comfort,  the  safety,  or  the 
welfare  of  society.  Potter's  Dwar.  St  458.  In 
Austin  V.  Morray,  16  Pick.  121,  it  was  oiid: 
The  law  will  not  allow  the  rights  of  property 
to  be  invaded  under  the  guise  of  a  police  reg- 
ulation for  the  promotion  of  health,  when  it 
Is  manifest  that  such  Is  not  the  object  and 
purpose  of  the  regulation.'  See,  also,  Water- 
town  V.  Mayo,  109  Mass.  315,  and  cases  re- 
ferred to  in  matter  of  anpUcation  of  Jacobs,  96 
N.  Y.  109."  In  Cooley,  Const  Urn.  484,  la 
qiMaking  in  reference  to  a  regulation  znade  for 
ome  class  of  citizens,  it  is  said:  "DIatlnctlaDS 
In  these  respects  must  rest  npon  some  reason 
upon  which  they  can  be  defended,— like  the 
want  of  capacity  in  infants  and  insane  per- 
sons; and  if  the  legislature  should  undertake 
to  provide  that  persons  following  some  speci- 
fled  lawful  trade  or  employment  shall  not 
have  caitacity  to  make  contracts  or  receive 
conveyances,  •  •  ♦  or  in  any  other  way  to 
make  such  use  of  their  property  as  was  per- 
missible to  others.  It  can  scarcely  be  doubted 
that  the  act  would  transcend  the  boiuids  of 
legislative  power,  even  though  no  express  con- 
stitutional provisian  could  be  pointed  oat  with 
which  It  would  come  in  conflict"  It  will  not 
and  cannot  be  claimed  that  the  law  In  qnes- 
tlon  was  passed  as  a  sanitary  meesnre,  or  that 
It  has  any  relation  whatever  to  the  health  of 
society.  As  baa  betn  heretofore  seen,  as  a 
general  rule  a  police  regulation  lias  reference 
to  the  health,  comfort,  safety,  and  welfare  of 
society.  How,  it  may  be  asked,  is  the  health, 
the  comfort,  safety,  or  welfare  of  society  ts  be 
injuriously  affected  by  the  keeping  open  a 
barber  shop  on  Sunday?  It  is  a  matter  at 
eonuuon  observation  that  the  barber  bualnen. 
as  carried  on  in  this  state.  Is  both  quiet  and 
orderly.  Indeed,  It  is  shown  by  the  evidence 
incorporated  in  the  record  that  the  barber 
business,  as  conducted,  is  quiet  and  orderly, 
much  more  so  than  many  other  departments 
of  business.  In  view  of  the  nature  of  the 
business  and  the  manner  in  which  it  is  car- 
ried on.  It  Is  difficult,  to  perceive  bow  the 
rights  of  any  person  can  be  afTected,  or  how 
the  comfort  or  welfare  of  sodeiy  can  be  dis- 
turbed.   It  t)te  act  was  one  calrwlated  to  pro- 
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mote  tlie  health,  comfort,  safety,  and  welf&re 
■ot  society,  then  It  might  be  regarded  as  an 
exerdse  of  the  police  power  of  the  state.  In 
Toledo,  W.  A  W.  Ry.  Oo.  v.  City  of  Jackson- 
▼Ule,  67  111.  37,  It  was  held,  if  the  law  prohib- 
its that  which  Is  harmless  In  itself,  or  requires 
that  to  be  done  which  does  not  tend  to  pro- 
mote the  health,  comfort,  safety,  or  weUkre 
of  society,  it  wonld.  In  snch  case,  be  an  onau- 
thorlzed  exerdse  of  power,  and  It  wonld  be 
the  dnty  of  conrts  tr  declare  snch  legislation 
Told.  In  Bltchle  r.  People,  in  speaking  of 
the  police  power  of  the  state,  the  court  said: 
'"The  police  power  of  the  state  Is  that  power 
which  enables  It  to  promote  the  health,  com- 
fort, safety,  and  welfare  of  society.  It  is 
▼ery  broad  and  far-reaching,  but  Is  not  with- 
out its  limitations.  Leglslatlye  acts  passed 
in  pursuance  of  It  must  not  be  In  conflict  with 
the  constitution,  and  must  have  some  relation 
to  the  ends  sought  to  be  accomplished;  that 
Is  to  say,  to  the  comfort,  welfare,  or  safety  of 
society.  Where  the  ostensible  object  of  an 
enactment  Is  to  secure  the  public  comfort, 
welfare,  or  safety,  it  must  appear  to  be  adapt- 
ed to  that  end.  It  cannot  Invade  the  rights 
of  person  and  property  under  the  goise  of  a 
mere  police  regulation,  when  it  la  not  such  In 
fact;  and  where  snch  an  act  takes  away  the 
property  of  a  dtlsen,  or  interferes  with  his 
-personal  liberty,  it  is  the  province  of  the 
'Courts  to  determine  whether  it  is  really  an  ap- 
propriate measure  for  the  promotion  of  the 
<omfort,  safety,  and  wdfare  of  society."  We 
do  not,  therefore,  think  the  law  was  author- 
ised by  the  police  power  of  the  state.  If  the 
pobllc  welfare  of  the  state  demand  that  all 
business  and  all  labor  of  every  description  ex- 
cept work  of  necessity  and  charity  should 
cease  on  Sunday,  the  first  day  of  the  week, 
and  that  day  shall  be  kept  as  a  day  of  rest, 
the  legUHatore  has  the  power  to  enact  a  law 
requiring  all  persons  to  refrain  from  their 
ordinary  callings  on  that  day  (Cooley,  Oonst 
Um.  726);  and  in  order  that  Sunday  may  be 
kept  as  a  day  of  rest  then  all  will  be  placed 
on  a  perfect  equality,  and  no  one  can  com- 
plain of  an  unjust  discrimination.  But  when 
tbe  legislature  undertaKes  to  single  out  one 
class  of  labor,  harmless  in  itself,  and  con- 
'demn  that,  and  that  alone,  it  transcends  its 
legitimate  powers,  and  its  action  cannot  be 
sustained.    Judgment  will  be  reversed. 

WILKIN,  J.,  dissents. 
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(Supreme  Court  of  Illinois.     May  12.   1896.) 

BPSCiriO   FSBTOBIf ASIOB  —  WlIX  AS    COHTKACT  TO 
CONVET— Dower— AUBMATION—HOKBSTCAD. 

1.  It  is  not  error  to  refuse  to  enforce  a  will 
(revoked  by  the  subsequent  marriage  of  testa- 
tor) as  a  contract  to  convey  land  to  a  devisee, 
■on  account  of  his  having  made  improvements 
relying  oo  the  promise  of  the  testator  to  devise 
to  him  the  land,  where  the  only  evidence  to 
show  sncb  a  contract  was  statements  by  testa- 
<tor  of  his  latoition  to  devise  the  land  to  such 


devisee,  and  it  appeared  that  the  testator  re- 
mained in  possession  of  the  land  during  his  life, . 
exercising  all  acts  of  ownersliip  over  it, — at  one  ■ 
time  negotiating  for  its  sale. 

2.  Dower  cannot  be  conveyed  by  the  wid- . 
ow,  t>efore  it  has  been  assigned,  to  another  than 
the  owner  of  the  fee.  ' 

3.  The  Interest  of  the  snrviving  widow  in  . 
the  homestead  cannot  be  conveyed  by  her  to  ' 
another  than  the  owner  of  the  fee. 

4.  Where  a  will  has  been  revoked  by  suti- 
sequent  marriage,  it  is  void  for  all  purposes. 

5.  Verbal  declarations  and  promises  to  con- 
vey land  are  within  the  statute  of  frauds,  and 
cannot  t>e  enforced. 

Appeal  from  circuit  court,  Adams  county; 
Oscar  P.  Bonney,  Judge. 

Action  by  Oliver  Slonlger  and  others 
against  James  K.  P.  Slonlger  for  partition. 
From  the  decree,  defendant  appeals,  and 
plaintiffs  assign  cross  errors.    Affirmed. 

A  bill  for  partition  was  filed  in  the  circuit 
court  of  Adams  county  by  Oliver,  Joshua, 
and  Jacob  Slonlger,  brothers  of  one  Joel 
Slonlger,  deceased,  alleging  that  Joel  Slonl- 
ger died  intestate,  seised  in  fee  simple  of 
the  premises  in  controversy;  that  on  De- 
cember 28,  1859,  he  made  a  will  devising 
said  premises  to  James  K.  P.  Slonlger,  ap- 
pellant, but  that  the  said  will  was  revoked 
by  a  marriage  which  occurred  after  the 
execution  of  the  will;  and  that  the  widow, 
who  survived  Joel  Slonlger,  conveyed  her 
interest  to  appellant,  thereby  extinguishing 
her  homestead,  and  conveyed  only  an  undi- 
vided half  interest  to  appellajit,  Joel  Slonlger 
having  died  without  issue.  The  bill  alleged 
that  appellant  claimed,  by  vlrtae  of  the  will, 
and  of  the  deed  from  the  widow  of  Joel 
Slonlger,  to  own  all  of  said  premises,  and 
prayed  for  partition  among  the  heirs  of  Joel 
Slonlger,  deceased.  The  answer  of  api)ellant 
sets  up  the  execution  of  the  will,  and  subse- 
quent marriage,  but  denies  that  the  testator 
could  revoke  the  will,  for  the  reason  that  it 
was  a  valid  and  binding  contract,  which  he 
had  neither  the  right,  power,  nor  disposition 
to  revoke;  admits  that,  recognising  the 
widow's  right  to  dower,  homestead,  etc.,  ap- 
pellant bought  all  her  right,  title,  and  In- 
terest in  said  lands,  and  took  a  deed  from 
her  therefor.  The  answer  sets  up  that  ap- 
pellant was  the  adopted  son  ot  Joel  Slonlger, 
who  took  him  in  infancy  and  raised  him,  al- 
ways treating  him  as  his  adopted  son;  that 
he  cleared  and  cultivated  the  land,  and  after 
arriving  at  manhood,  and  after  the  said  will 
was  made,  Joel  Slonlger  told  him  he  had 
made  snch  a  will,  and  that  the  land  would 
belong  to  api)ellant  at  the  death  of  Joel,  and 
requested  appellant  to  improve  the  land  as 
his  own,  and  that,  in  pursuance  thereof,  ap- 
pellant, relying  upon  this  assurance  of  the 
execution  of  the  will,  made  valuable  and 
lasting  improvements,  and  paid  all  the  taxes 
on  the  land  for  more  than  20  years.  And  he 
insists  that  if  the  will,  as  a  will,  became 
revoked  by  the  subsequent  marriage  of  Joel 
Slonlger,  it  should  be  treated  as  a  contract 
to  convey,  and  should  be  speciflcaUy  per- 
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formed,  or.  it  not,  tbat.  In  any  partition 
made,  appeOant  Bfaonld  be  allowed  what  he 
has  paid  in  taxes  and  impFOTements.  The 
game  matters,  In  substance,  were  also  set 
forth  by  a  cross  bill  filed  by  appellant,  asking 
affirmative  relief.  The  answers  of  all  other 
adult  defendants  to  the  original  bill  admitted 
the  material  averments  thereof,  and  the  an- 
swers of  all  defendants  to  the  cross  bill  of 
appellant  deny  all  its  material  averments. 
On  the  hearing  the  circuit  court,  by  its  final 
decree,  found  that  Joel  Slonlger  was  In  the 
sole  and  actual  possession  of  the  lands  in 
controversy  at  the  time  of  bis  death,  and  bad 
remained  in  continuous  possession  thereof 
since  acquiring  title,  on  Deceml)er  16,  1858; 
that  he  died  intestate  January  22,  1892, 
seised  of  said  lands,  and  had  resided  there- 
on, as  a  homestead,  for  40  years  previous  to 
his  death,  with  his  first  and  second  wives, 
as  stated  in  the  amended  bilL  The  decree 
finds  that  on  December  28,  1859,  Joel  Sloni- 
ger  made  the  will  in  question,  being  then  the 
husband  of  his  first  wife,  and  that  after  that 
time,  on  the  death  of  his  wife,  he  again 
married,  by  reason  of  which  said  marriage 
the  will  was  revoked;  tbat  he  left  no  child 
or  children,  or  descendants  of  child  or  chil- 
dren, surviving  him,  but  left  his  widow, 
Mary  N.  Sloniger,  and  certain  persons  nam- 
ed in  the  decree,  who  are  either  parties  com-> 
plainant  or  defendant  in  the  bill,  as  his  only 
heirs  at  law;  that  by  the  death  of  Joel  Sloni- 
ger his  widow  inherited  one-half  of  hisilands, 
and  dower  in  the  other  haU,— and  finds  the 
interest  of  all  other  heirs  named.  The  exe- 
cution of  the  deed  from  the  widow  to  ap- 
pellant, conveying  all  her  interest,  is  also 
found.  The  court  finds  in  the  decree  that 
appellant  and  Joel  Sloniger,  in  the  Ufetime 
of  the  latter,,  entered  into  an  oral  agree- 
ment in  which  Joel  Sloniger  promised  and 
agreed  that  appellant  should  have  all  of  the 
real  estate  at  the  death  of  Joel,  in  considera- 
tion of  which  agreement  appellant,  with  the 
kuowleclgeb  consent,  and  approval  of  Joel 
Sloniger,  erected  valuable  and  lasting  im- 
provements upon  the  premises,  consisting 
of  a  bam,  dwelling  house,  and  other  build- 
ings, and  for  many  years  paid  the  taxes  on 
the  premises,  bat  that  said  oral  agreement  is 
within  the  statute  of  frauds,  and  is  null  and 
void.  Commissioners  were  appointed  to 
malte  partition,  and  they  were  directed  to 
set  off  to  appellant  one-half  of  the  premises, 
so  as  to  include  and  embrace  that  part  of  the 
lands  upon  which  the  improvements  made 
by  appellant  were  located,  without  taking 
into  consideration  the  value  of  the  improve- 
ments. They  were  then  directed  to  assign 
to  the  widow  dower  in  the  residue  of  the 
premises,  and  to  make  partition  of  the  re- 
mainder in  accordance  with  the  interests  of 
the  parties  as  found  In  the  decree.  In  case 
the  commissioners  could  not  assign  to  appel- 
lant one-half,  so  as  to  include  the  improve- 
ments, then  they  were  directed  to  take  into 
consideration  the  value  of  the  improvements; 


and  the  question  of  appellant's  compensatiOD 
was  reserved  for  further  consideration.  To 
reverse  this  decree,  this  appeal  is  prosecuted 
to  this  court;  the  princi];>al  questions  in- 
volved lieing  whether  the  appellant  is,  upon 
his  cross  bin,  entitled  to  have  specifically 
performed  the  alleged  oral  agreement  wltli 
Joel  Sloniger  for  the  conveyance  or  devise  of 
the  land,  or,  if  not,  whether  be  should  be 
allowed  for  the  improvements  be  claims  to 
have  made  on  the  land.  Cross  errors  are 
assigned  by  appellees  upon  that  part  of  the 
decree  allowing  appellant  for  the  improve- 
ments made  by  him,  or,  as  found  in  the 
decree,  allowing  to  him  that  portion  of  the 
land  on  which  were  located  the  buildings 
and  improvements  claimed  to  have  l>een 
made  by  him. 

John  H.  Williams  and  Hamilton  &  Woods, 
for  appellant  Sprigg,  Anderson  &  Yande- 
renter  and  Shannon  &  Lemmon,  for  appel- 
lees. 

PHILLIPS,  J.  (after  stating  the  facts).  It 
cannot  be  seriously  contended  in  this  case 
that  appellant  took  any  title  as  devisee  by 
virtue  of  the  will  of  Joel  Sloniger,  deceased. 
After  the  date  and  execution  of  the  will,  the 
wife  of  Joel  Sloniger  died,  and  at  a  later  date 
be  again  married.  By  section  10  (chapter  39. 
Bev.  St)  of  the  act  entiUed  "Descent  of 
Property,"  the  subsequent  marriage  operated 
as  a  revocation  of  tlie  wlU. 

It  is  contended  by  a{»peUant  that  if  the  will 
is  void  as  a  will,  it  should  be  treated  by  the 
court  as  an  equitable  contract  by  Joel  SlMil- 
ger  to  convey  at  a  future  time,  and  should 
be  specifically  enforced.  Tbere  is  no  doubt 
but  that  in  1858,  when  the  will  was  executed. 
it  was  the  intention  of  Joel  tbat  appellant 
should  have  this  land  after  his  death,  and, 
following  that  he  frequently  told  other  par- 
ties that  such  was  his  intention.  Thirty 
years,  however,  eb^ised  from  the  execution 
of  the  wUl  tUl  the  date  oi  his  death,  and  the 
various  verlml  and  indefinite  statements  made 
by  him  tending  to  establish  this  fact  were 
dtulng  that  period.  During  this  time  he  him- 
self remained  in  possession  of  the  land,  re- 
ceiving the  rents,  and  that  was  the  condition 
of  affairs  at  the  time  of  his  death.  It  is  in 
evidence  that  at  one  time,  long  after  the  exe- 
cution of  the  will,  and  only  a  few  years  be- 
fore his  death,  he  attempted  to  make  an  ex- 
change of  this  property  for  ottier  lands,  thus 
exercising  such  acts  of  ownership  and  dispo- 
sition of  the  land  as  would  indicate  that  he 
had  knowledge  of  the  fact  tbat  his  will  bad 
been  revoked  by  his  subsequent  marriage. 
Eveiy  man  is  presumed  to  know  the  law,  and 
it  is  therefore  to  be  presumed  tbat  he  had 
knowledffe  of  the  fact  that  his  marriage  in- 
validated the  will,  and  that,  if  his  desire  and 
intention  remained  tbe  same, he  must  execute 
another.  It  is  urged  that,  appellant  having 
made  valuable  improvements  on  this  land  in 
the  belief  that  it  was  to  be  devised  to  him, 
it  was  not,  therefore,  in  the  power  of  Joel 
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Sloniger,  by  any  act,  to  absolutely  leroke  tbe 
wOI,  but  It  became  operatlye  as  an  instru- 
ment in  wilting  to  bring  Ills  oral  declarations 
within  tbe  statute  of  frauds,  and  that  specific 
performance  may  be  enforced  thereon.  To 
enforce  this  will,  not  as  a  will,  but  as  a  con- 
tract, would  make  a  different  disposition  of 
the  property  of  a  deceased  person  than  that 
provided  by  law;  and  courts  of  equity  look 
with  Jealousy  upon  the  evidence  offered  in 
support  of  such  contract,  and  will  weigh  such 
evidence  in  the  most  scrupulous  manner. 
Shaw  y.  Schoonover,  190  111.  448,  22  N.  B. 
589;  Woods  T.  Evans,  113  111.  186;  Railway 
Co.  ▼.  Dlmick,  144  ni.  628,  32  N.  E.  291.  In 
the  latter  case  It  is  said,  "Such  a  contract 
must  be  cleariy  proved,  and  be  certain  and  un- 
ambiguous In  all  its  terms,"  The  statements 
in  evidence  of  witnesses  as  to  declarations 
made  by  Joel  Sloniger  in  Ills  lifetime  are  not 
so  clear,  certain,  and  onambiguous  as  to  es- 
tablish, in  our  view  of  the  case,  a  contract, 
taken  in  connection  with  the  will,  which  we 
can  enforce,  and  resulting  in  a  disposition  of 
his  property  dlfferait  from  that  which  would 
be  made  by  law.  The  specific  performance  of 
a  contract  In  equity  is  not  a  matter  of  right 
in  the  party,  but  a  matter  of  sound  discre- 
tion in  the  court,  which  may  grant  or  deny 
relief  as  may  appear  equitable  under  all  the 
facts  and  circumstances  of  the  case.  Story, 
Eq.  Jur.  t  769;  Woods  v.  Evans,  supra.  The 
cases  cited  by  appellant's  counsel  in  support 
of  the  proposition  that  the  will  in  this  case 
should  be  construed  and  enfcHrced  accordingly 
are,  in  the  main,  cases  where  the  testator 
had  made  an  agreement  to  devise  c«^in 
pn^erty,  or  had  entered  into  a  coatract  for 
the  future  execution  of  such  a  will.  There 
was  no  agreement  In  the  case  at  bar,  sep- 
arate and  distinct  from  the  will,  which  could 
bind  the  testator.  A  will,  in  its  nature,  does 
not  partake  of  a  contract.  It  refers.  In  gen- 
eral, to  gifts  or  voluntary  disposition  of  prop- 
erty. While  the  will  in  this  case  was  appar- 
entty  In  the  possession  of  appellant  at  the 
time  of  the  death  of  Joel  Sloniger,  and  was 
probated  by  him,  there  is  an  absence  of  that 
clear  proof  which  would  be  required  to  es- 
tablish that  it  was  delivered  to  Aim  in  con- 
nection with,  or  as  part  of,  the  various  verbal 
declarations  of  tbe  testator  that  after  his 
death  appellant  was  to  possess  tibls  land. 
Considering  the  case  as  a  whole,  and  with  all 
erldence  tending  to  show  a  contract  to  con- 
vey, we  agree  with  the  circuit  court  that  all 
verba]  declarations  w««  within,  the  statute 
of  frauds,  and  were  null  and  void.  The  will, 
having  been  revoked  by  the  subsequent  mar- 
riage, was  in  this  case  v<rfd  for  any  purpose. 

Shortly  after  the  death  of  Joel  Sloniger, 
and  probably  under  the  apprehension  that  he 
owned  all  the  real  estate  In  controversy  un- 
der the  will,  James  K.  P.  Sloniger,  the  appel- 
lant took  a  conveyance  from  the  widow  of 
Joel  Sloniger  ot  all  her  Interest  In  this  land. 
By  the  appeal  in  this  case  the  question  is 
raised  as  to  what  he  took  under  this  deed. 


If  Joel  SlODig&e  died  Intestate,  then  the  wid- 
ow, under  the  statute,  was  entitled  to  dower 
and  homestead,  and  one-half  the  real  estate 
In  fee.  Her  unasslgned  dower  and  home- 
stead were  not  such  an  estate  as  was  capable 
of  being  released  or  conveyed  to  one  except 
the  owner  of  the  feo.  In  Best  v.  Jenks,  123 
lU.  447,  15  N.  E.  173,  it  was  held  by  this 
court  that  "the  right  of  dower  is  a  mere  tan- 
gible, inchoate,  contingent  expectancy;  and, 
until  it  Is  assigned,  it  is  no  estate  in  the 
land,  but  is  a  right  existing  in  action  only, 
and  it  cannot  be  aliened.  It  may  be  released, 
so  as  to  bar  the  right  of  asserting  it  against 
the  owner  in  fee,  but  it  cannot  be  inveeted 
in  another,  separately  from  the  fee."  It  is 
clear,  therefore,  that  the  only  Interest  which 
appellant  took  by  virtue  of  tWs  deed  was  one- 
half  the  fee,  and  a  release  of  dower  and  home- 
stead interests  in.  that  one-half.  She  was 
still  entitled  to  dower  In  the  one-half  of  this 
land  which  did  not  pass  by  her  deed.  Under 
the  decree  of  the  trial  court,  the  commission- 
ers appointed  by  the  decree  for  partition  were 
Instructed  to  set  off  to  appellant  that  part 
of  the  land  on  which  were  located  the  build- 
ings and  improvements  which  he  claimed  to 
have  made  or  paid  for.  Appellant  had  been 
taken  by  Joel  Sloniger  In  Infancy,  and  had 
been  raised  by  him,  and  brought  op  on  this 
place,  as  one  of  the  family.  Almost  bis  sole 
opportunity  to  acquire  money  or  property  was 
from  the  proceeds  of  this  land.  The  build- 
ings and  most  other  Improvements  alleged  to 
have  been  paid  for  by  him  were  placed  on 
this  land  when  he  had  barely  attained  his 
majority.  Considering  his  circnmstancee, 
from  the  evidence  in  this  record,  it  appears 
to  us.  as  very  improbable  that  he  should  have 
accumulated,  as  a  mere  boy,  the  several  thou- 
sand dollars  which  were  expended  in  these 
Improvements.  Cross  errors  are  assigned  by 
appellees  to  that  part  of  the  decree  which  In- 
Btrucis  the  commissioners  to  set  off  to  him 
the  land  on  which  the  buildings  are  located. 
These  Improvements  are  now,  however,  old, 
and  presumably  of  no  great  value.  Appellant 
himself,  residing  on  this  farm,  has,  with  his 
own  family,  had  the  use  and  benefit  of  them 
from  the  time  they  were  new  imttl  age  has 
depreciated  their  value.  It  was  a  controvert- 
ed question  of  fact  in  the  court  below  wheth- 
er he  had  made  or  paid  for  the  improvements, 
and  the  conclusion  of  the  circuit  court  in  this 
regard  was  arrived  at  after  hearing  evidence 
on  the  trial  in  open  court,  and  we  are  not  In- 
clined to  disturb  the  decree  In  that  particular. 
It  was,  however,  as  liberal  and  equitable  In 
its  terms  as  appellant,  under  all  the  clrcum-. 
stances,  was  entitled  to. 

Some  question  is  raised  as  to  tbe  certainty 
of  the  proof  regarding  heirship.  We  do  not- 
find  from  this  record  but  that  the  facts  on 
this  branch  of  the  case  were  suflScient  to  war- 
rant the  decree  of  the  court.  Taken  as  a 
whole,  the  decree  of  the  circuit  court  was  in 
accord  with  the  established  principles  of  eq- 
uity, and  is  free  from  any  of  the  objectlona 
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urged  against  It  by  appellant.  The  decree  of 
tbe  circuit  court  is  tberefore  afflrmed.  Af- 
firmed. 

CABTER,  }^  having  been  of  connsel  for 
some  of  the  i>artle8  as  to  qnestlons  connected 
with  this  litigation,  took  no  part  in  the  de- 
cision of  tills  canse. 

(lei  111.  319) 

PAGE  T.  KUTKENDALIi. 

(Supreme  Court  of  Illinoia.    May  12,  1806.) 

£lbctio!is — School  Directors — Unobrtain  Bai<- 

LOT8 — CoaTBBT— PbaOTICE. 

1.  Where  an  election  1b  held  for  the  sole 
liurpose  of  electing  two  school  directors  for  dif- 
ferent terms,  ballots  which  contain  merely  two 
names,  without  any  designation  as  to  the  long 
term  or  the  short  term,  are  void  for  uncertaiu- 

2.  A  ballot  which  contains  two  names,  aft- 
er one  of  which  is  written  "lone  term,"  suf- 
ficiently complies,  as  to  the  candidate  so  desig- 
nated, with  BlecUon  Lew,  U  62,  63  (1  Starr  & 
C.  Ann.  St  p.  1008),  requiring  the  riector  to 
designate  on  his  ballot  the  offices  to  be  filled, 
and  to  designate  the  office  to  which  he  desires 
each  candidate  to  be  elected. 

8.  The  fact  that  there  was  no  designation 
ns  to  whether  the  second  name  was  intended  by 
the  elector  for  the  short  term  does  not  give  the 
words  "long  term"  the  same  relation  to  the  sec- 
ond name  as  to  the  first.  Blankinship  t.  Is- 
rael, 24  N.  B.  615,  182  III.  614,  distinguished. 

4.  The  practice  in  contested  election  cases 
is,  to  all  intents  and  purposes,  the  same  as  in 
chancery. 

Appeal  from  Clark  county  court;  J.  C.  Ea- 
gleton,  Jndge. 

Proceedings  by  John  Kuykendall  and  an- 
other against  Samuel  Page  and  another  to 
contest  tbelr  election  as  school  directors. 
Prom  a  Judgment  in  favor  of  plaintiffs,  de- 
fendant Page  appeals,  as  against  Kuykendall 
alone.     Reversed. " 

This  proceeding  was  instituted  by  John 
Kuykendall  and  William  M.  Mott  In  tbe  coun- 
ty court  of  Clark  county,  to  contest  the  elec- 
tion of  Samuel  Page  and  William  D.  Bollinga 
as  school  directors  of  district  No.  7,  In  town- 
ship 12,  range  11,  In  said  county.  The  Sec- 
tion was  held  on  the  20th  day  of  April,  1895, 
for  the  purpose  of  ejecting  one  director  for  the 
full  term  of  three  years,  and  one  for  the  term 
of  one  year,  to  fill  a  vacancy.  There  were 
four  candidates  at  said  election,— Kuykendall, 
Page,  Mott,  and  Rollings,— and  63  votes  were 
cast.  Tbe  poll  book  filed  with  tbe  township 
treasurer  contains  a  certificate  reading  as  fol- 
lows: 

Returns  of  this  Election, 

Whole  number  of 
Names  of  Persons.  votes  cast. 

B.  P.  Page Received  Fifty-two  (53)  votes 

for  school  director  for  the 

full  term. 
John  Kuykendall... .Received  Thirteen  (18)  votes 

for  School  Director  for  the 

full  term. 
W.  D.  Rollings. Received  Fifty  (50)  Votes  for 

School  Director  for  the  full 

term. 
Wmism  Mott Received  Eleven  (11)  Votes  for 

Bohool  Director  for  the  full 


W«,  the  nadetrigned,  do  hereby  certify  that 
the  foregoing  is  a  true  tally  list  and  correct  state- 
ment of  votes  cast  at  the  said  election,  and  that 
S.  P.  Page  was  duly  elected  Sdiool  Director  for 
the  full  t^m,  and  that  W.  D.  RoUings  was  duly 
elected  School  Director  to  fill  vacancy. 

Dated  this  aotb  day  of  April,  l!i95. 

Attest:  T.  K.  Velkera,  Clerk  of  the  Election. 

sLJu  "Pwe"  [  J"^K««  °*  ^^^  E"^»- 

The  petitioners  alleged  in  tbeb:  petltloa  that, 
of  the  63  balk>t8  cast  at  said  election,  only 
tbe  8  cast  for  said  John  Kuykendall,  and  the 
7  cast  for  said  Samuel  Page,  and  the  8  cast 
for  said  William  M.  Mott,  in  any  way  or  man- 
ner designated  which  candidate  tbe  elector  de- 
sired to  serve  tbe  long  or  three  years'  terra, 
and  which  the  short  or  one  year's  term,  and 
alleged  that  Page  and  Rollings  bad  been  de- 
clared elected  in  violation  of  law.  Defend- 
ants answered,  denying  the  material  allega- 
tions of  tbe  petition.  A  recount  of  tbe  bal- 
lots was  bad  before  the  court,  and  It  was  de- 
termined by  the  court  that,  of  all  tbe  legal 
votes  cast,  John  Kuykendall  received  nine 
votes  for  director  for  the  long  term,  and  Wil- 
liam Mott  nine  votes  for  director  for  tbe  short 
t«Tn,  and  they  were  declared  elected  accord- 
ingly, and  entitled  to  said  offices.  From  ttiat 
Judgment,  defendant  Page  prosecutes  this  ap- 
peal. The  nine  ballots  counted  by  the  court 
below  as  tbe  only  legal  baUots  east  were  as 
follows: 

For  School  Director, 
JOHN  KUTKENDALL,  long  term. 
W.  M.  Mott,  short  term. 

All  other  ballots  were  fotmd  by  tbe  oonrt 
to  be  defective,  and  were  counted  for  no  one. 
There  were  ten  ballots  among  those  rejected 
by  tbe  court  which  were  as  follows: 

S.  PAGE,  long  term. 
W.  D.  ROLLINGS. 
Two  were  as  follows: 

For  School 

Director, 

Sam  Page, 

WUl  RolMngs. 

Seven  were  as  follows: 

Sam  Page 

For  Director, 

W.  D.  RoUlnga. 

Thlrty-onC  were  as  f<riIows: 

S.  Pare, 
W.  D.  RoUinga. 

Two  were  as  foUows: 

S.  Page, 
John  Kuykendall. 

And  two  were  as  follows: 

For  Sdiool  Directors^ 

John  Kuykendall, 

W.  M.  Mott 

Graham  &  Tlbbs,  for  appellant  Golden  ft 
Hamlll,  for  appellee. 

CARTER,  J.  (after  stating  the  facts).  Of 
the  63  ballots  contained  In  tbe  record  as  hav- 
ing been  cast  at  tbe  election  In  question  for 
scbod  directors,  all  were  rejected  by  the 
trial  court  In  tbe  contest  proceeding  but  9; 
and,  these  9  being  for  tbe  contestants,  the 
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contestants  were  de<iared  elected.  The  aih 
I>eal  Is  prosecuted  by  Page  alone.  We  are 
therefore  only  to  consider  whether  Page  or 
Kuykendall  received  the  greater  nnzuber  of 
votes  cast  for  the  office  in  question  at  said 
election;  the  thirty-one  ballots  containing 
nothing  but  the  two  names,  thus: 

S.  Page, 
W.  D.  RoUings, 

—And  two  other,  similar  In  form,  were  clearly 
Insufficient  to  express  the  intention  of  the 
voter.  Appellant  contends  that,  as  the  only 
office  to  be  filled  at  this  election  was  school 
director.  It  was  not  necessary  that  the  of- 
fice should  be  designated  on  the  ballot,  to 
make  the  Intention  of  the  voter  clear.  It  Is 
plain,  however,  that  If  this  contention  were 
conceded,  notwithstanding  the  statute  re- 
quires such  designation,  it  l8  stUl  wholly  un- 
certain which  of  the  two  persons  whose'  names 
are  on  the  ballot  the  elector  intended  to  vote 
for,  for  the  long  term,  and  which  for  the  short 
term.  This  choice  could  be  determined  only 
by  the  voter  himself,  as  expressed  by  his 
ballot;  and,  when  the  ballot  wholly  falls  to 
express  the  choice,  it  is  void,  and  cannot  be 
counted.  Chamberiln  v.  Hartley  (Pa.)  25  Atl. 
572;  In  re  Contested  Election  of  GUltland, 
96  Pa.  St  224. 

There  were  11  of  the  rejected  ballots  which 
contained  the  title '  of  the  office  above  the 
names,  but  were  equally  as  unc^tain  as 
those  above  mentioned,  and  In  the  same  re- 
spect We  are  of  the  opinion  that  the  connty 
court  did  not  err  In  refusing  to  count  these 
ballots.  There  were,  however,  10  other  bal- 
lots rejected  by  the  court  concerning  which  a 
more  serious  question  arises. 

Sections  52  and  63  of  the  statute  In  regard 
to  elections  are  as  follows: 

"Sec  52.  The  manner  of  voting  shall  be  by 
ballot  The  ballots  shall  be  printed  or  writ- 
ten, or  partly  printed  and  partly  wrltt«i,  up- 
on plain  paper,  with  the  name  of  each  can- 
didate voted  for,  and  the  title  of  the  offices. 
When  the  ballot  is  printed,  the  same  shall  be 
printed  upon  plain  paper,  In  plain  type.  In 
straight  lines,  with  a  blank  space  below  each 
name,  of  a  width  not  less  than  equal  to  the 
width  of  the  line  In  which  the  name  is  print- 
«d. 

"Sec.  53.  The  names  of  all  candidates  for 
which  the  elector  Intends  to  vote  shall  be 
written  or  printed  upon  the  same  ballot  ttnd 
the  office  to  which  he  desires  each  to  be  elect- 
ed shall  be  designated  upon  the  ballot" 

1  Starr  &  C.  Ann.  St  III.  p.  1008. 

Counsel  for  appellee  insists  that  these  10 
ballots  also  are  fatally  defective,  because 
the  title  to  the  office  is  not  designated .  on 
them,  and  because,  as  they  contain  two 
names,  it  Is  Impossible  to  ascertain  the  in- 
tention of  the  voter  as  to  whether  he  intended 
to  vote  for  both  for  the  long  term  or  not  or 
what  his  intention  really  was.  It  Is  plain 
that  where  there  are  more  offices  than  one 
to  be  voted  for,  ballots  making  no  designa- 
tion of  the  office  will  be  Insufficient  for  on- 


oertalnty;  and,  where  there  are  tw«  officers 
to  be  elected  for  different  terms,  ballots 
which  do  not  designate  the  terms  should  be 
rejected.  6  Am.  &  Bng.  Enc.  Law,  846.  It 
is,  however,  the  general  rule  that  the  voter 
shall  not  be  disfranchised  or  deprived  of  his 
right  to  vote  through  mere  inadvertence,  mis- 
take, or  ignorance,  if  an  honest  Intention 
can  be  ascertained  frcm  his  ballot  Parker 
y.  Orr,  158  lU.  U09,  41  N.  E.  1002.  And  the 
drcumstancee  sutionndlng  the  election  may 
be  considered  In  ascertaining  the  voter's  In- 
tention, or  to  exidaln  Imperfection  In  the  bal- 
lots. McKinnon  v.  People,  110  IlL  305;  Beh- 
rensmeyer  v.  BCreitz,  135  HL  601,  26  N.  E. 
704.  This  election  was  only  for  school  di- 
rectors. It  was  ordered  for  that  purpose 
alone.  This  is  fully  shown  by  the  pleadings 
and  the  evidence,  and  It  cannot  be  said,  we 
think,  that  there  Is  any  uncertainty  as  to 
these  10  ballots  having  been  cast  for  school 
directors,  or,  at  least  fbr  a  school  director. 
Besides,  It  is  apparent  from  the  ballots  them- 
selves that  there  was  an  attempt  on  the  part 
of  the  voter  to  comply  with  the  statute,  and 
to  designate  the  office;  for,  after  the  name 
of  S.  Page,  and  on  the  same  line,  are  writ- 
ten the  words  "long  term."  The  only  officers 
to  be  elected  were  two  school  directors,  one 
for  the  long  w  full  term  of  three  years,  and 
one  for  the  short  term  to  fill  a  vacancy. 
Had  there  been  no  other  name  on  these  10 
ballots  than  that  of  Page,  we  think  no  doubt 
oonld  arise  that  it  was  the  Intention  of  the 
voters  casting  these  ballots  to  vote  for  Mr. 
Page  for  the  office  of  school  director  for  the 
full  term.  We  think,  also,  that  there  being 
no  candidates  to  be  voted  for  at  this  election 
for  any  office  other  than  that  of  school  di- 
rector, that  the  attempted  and  partial  desig- 
naticm  of  the  office  on  these  ballots  as  to  Page 
was,  under  the  circumstances,  a  sufficient 
compliance  with  the  statute  requiring  the 
title  of  the  office  to  be  written  or  printed  on 
the  ballot  and  that  the  office  to  which  the 
voter  desires  each  candidate  voted  for  to  be 
elected  shall  be  designated  on  the  ballot  6 
Am.  &  Eng.  Enc.  Law,  344,  and  note  1. 

It  is  claimed,  however,  that  as  these  10 
ballots  also  contain  the  name  of  W.  D.  Rol- 
lings without  any  designation  of  the  office 
to  which  the  voter  desired  him  to  be  elected, 
other  than  that  which  followed  the  name 
of  Page,  the  ballots  should  not  under  the 
statute,  be  counted  for  either  candidate. 
Section  68  of  the  statute  provides:  "If  more 
persons  are  designated  for  any  office  than 
there  are  candidates  to  be  elected,  *  *  * 
such  part  of  the  ticket  shall  not  be  counted 
for  either  of  the  candidates."  In  the  case 
of  Blanklnshlp  v.  Israel.  132  lU.  614,  24  N.  K. 
615,  there  was  but  one  office  and  one  term 
to  be  filled,  and  two  names  were  preceded 
by  the  words  "For  Assessor,"  and  this  court 
held  that  the  ballot  should  not  under- the 
statute,  be  counted  for  either  candidate. 
But  can  it  be  said  here  that  the  10  ballots  In 
dispute  have  more  names  designated  for  any 


Digitized  by  LjOOQ IC 


llljS 


NOBTHB^SXBBN  BBFOBTER,  YoL  40. 


(Maw. 


office  than  there  are  candidates  to  be  elected? 
The  office  here  Is  that  of  school  director. 
Two  candidates  were  to  be  elected,  one  for 
the  long  and  one  fortbe  short  term.  Itls  clear 
these  electors  Intended  to  vote  for  Page  for 
the  long  temi,  and  it  may  be  and  probably 
was  intended  that  the  one-year  term  should 
apply  to  Rollings,  but  the  ballots  fall  to 
malie  the  designation.  As  BoUings'  case  is 
not  before  us,  it  is  unnecessary  to  construe 
these  ballots  as  to  falm  any  further  than  the 
effect  they  may  have  upon  the  rights  of 
Page.  It  cannot  be  said.  In  view  of  the 
form  of  these  ballots  and  of  the  fact  that 
two  officers  were  to  be  elected,  that  the 
words  "long  term"  had  the  same  relation  to 
the  name  of  Rollings  as  to  the  name  of  Page, 
as  did  the  title  "For  Assessor"  in  Blankin- 
ship  V.  Israel,  supra.  In  respect  to  the  two 
names  in  question  In  that  case.  In  the  case 
at  bar  there  was  simply  a  failure  to  desig- 
nate any  office  to  which  these  electors  de- 
sired Boilings  to  be  elected,  unless,  by  the 
designation  of  Page  for  the  long  term,  it 
might  be  implied  that  the  voter  intended  to 
vote  for  Bolltaigs  for  the  short  term,  the  only 
remaining  place  to  be  filled;  and  the  latter 
view  should  be  adopted,  rather  than  the  one 
that  he  intended  to  vote  for  both  for  the 
long  term,  If  it  were  necessary  in  the  deci- 
sion of  the  case  to  adopt  either  view.  A 
construction  wiU  not  be  adopted  which  would 
deprive  the  elector  of  his  vote  when  his  bal- 
lot is  equally  susceptible  of  another  con- 
struction which  will  give  it  effect  Our  con- 
clusion is  that  these  10  ballots  should  have 
been  counted  for  Page,  and  that  the  county 
court  erred  in  rejecting  them,  and  in  declar- 
ing that  Kuykendall,  and  not  Page,  was  en- 
titled to  the  office. 

Questions  upon  the  pleadings  and  the  pro- 
cedure In  the  case  have  been  discussed  by 
counsel,  but,  as  they  would  not  affect  the 
result,  we  have  not  thought  it  necessary  to 
consider  them.  The  court  seems  to  have  re- 
garded the  proceeding  in  some  respects  aa 
a  suit  at  law,  and  entered  Judgment  accord- 
ingly. It  Is  sufficient  to  say  that  the  prac- 
tice in  such  cases  is,  to  all  Intents  and  pur- 
poses, the  same  as  in  chancery,  and  not  as 
in  a  suit  at  law.  Dale  v.  Irwin,  78  lU.  170; 
TalUngton  v.  Turner,  71  IlL  234;  Kreitz  v. 
Behrensmeyer,  125  111.  141,  17  N.  E.  2S2. 
The  judgmmt  of  the  county  court  la  revers- 
ed, and  the  cause  remanded,  with  directions 
to  dismiss  the  petition  as  against  Page,  at  the 
cost  of  appellee,  KuykendalL  Beversed  and 
remanded. 


(166  Mass.  133) 

INHABITANTS  OP  CLINTON  v.  WELCH. 

(Supreme  Judicial  Court  of  Massachusetts. 

Worcester.    May  21,  1896.) 

Hdnicipai.  Cokpobations— LeoALiTT  OP  Bt-Law 
— RiHovAi.  o»  Snow  prom  Walks— Pexaltt. 
A  town  has  authority,  under  Pub.  St 
•  c.  63,  SI  8,  9,  to  enact  a  by-law  requiring  own- 
ers of  property,   abutting  on  sidewallu  of  a 


specified  kind,  to  keep  the  same  free  from 
snow  and  ice;  and  snoi  a  by-law  will  not  be 
rendered  invalid  by  the  fact  that  bat  a  small 
proportion  of  the  sidewalk  in  the  town  la  of 
the  Idnd  specified,  nor  because  it  imposes,  as 
a  fixed  penalty  for  its  violation,  the  inaximnni 
penalty  authorized  by  the  statute,  regardless 
of  the  actual  cost  to  the  town  of  doing  the 
work. 

Exceptions  from  superior  covat,  Worcester 
county;  J.  B.  Blchardson,  Judge. 

Action  by  the  inhabitants  of  Clinton  against 
Henry  W.  Welch,  in  tort,  to  recover  a  penalty, 
under  a  by-law  of  the  town,  for  a  failure  to 
remove  the  snow  from  a  sidewalk  abutting 
property  owned  by  defoidant  The  by-law 
provided  that  no  owner  or  tenant  of  an  estate 
or  property  abutting  upon  brick,  concrete,  or 
other  curbed  or  finished  sidewalk,  should  sl- 
low  snow  CO  remain  on  such  walk  during  the 
daytime  for  more  than  five  hours,  under  pen- 
al^ of  $10,  to  be  recovered  by  the  town. 
The  testimony  of  plaintiffs'  sui)enntendent  of 
streets  was  that  the  cost  to  the  town  of  re- 
moving the  snow  from  defendant's  walk  was 
seven  cmts.  Finding  for  plaintiffs,  and  de- 
fendant exeats.    E^c^tions  overruled. 

John  W.  Corcoran  and  Thomas  F.  Larkin, 
for  plalntiflS.    Herbert  Parker,  for  defendant 

BARKER,  J.  The  question  as  to  the  va- 
lidity of  the  appeal  from  the  district  court  hav- 
ing been  waived,  the  only  question  for  deci- 
sion Is  whether  the  by-law  for  a  breach  of 
which  the  action  Is  brought  is  repugnant  to 
law.  It  is  upon  a  subject  which  towns  are 
authorized  to  regulate  by  establishing  by- 
laws, and,  upon  comparison  with  the  provi- 
sions of  the  Public  Statutes,  is  within  the 
apparent  scope  of  the  authority  of  the  town. 
See  Pub.  St  c.  53,  H  8,  0.  The  defendant's 
first  contention  is  that,  because  there  are,  in 
fact,  no  brick  and  but  few  concrete  or  otbet 
curbed  or  finished  sidewalks  in  the  town, 
while  there  are  many  gravel  sidewalks,  the 
by-law  which  requires  the  owners  or  tenants 
of  those  estates  only  which  abut  on  brick, 
concrete,  or  other  curbed  or  finished  sidewalks 
to  remove  therefrom  the  snow  and  ice,  is  void 
because  it  imposes  a  burden  upon  a  particular 
class  of  persons,  arbitrarily  designated,  and  is 
therefore  partial,  oppressive,  and  unreasonable. 
The  answer  to  this  contention  la  that  given  in 
the  decision  hi  Goddard,  Petitioner,  16  Pick. 
504,  511,— "that  the  duty  required  is  a  duty  up- 
on the  person  in  respect  to  the  property  which 
he  holds;  •  •  *  that  it  operates  upon  each 
and  all  in  their  turns,  as  they  become  owners 
or  occupiers  of  such  estates,  and  it  ceases  to 
be  required  of  them  when  they  cease  to  be 
thus  holders  and  occupiers  of  the  estate  in 
respect  to  which  the  duty  is  required."  In 
that  case  the  by-law  did  not  apply  in  a  hirge 
section  of  the  city.  We  think  the  hnposition 
of  the  duty  upon  the  owners  and  occupants 
of  estates  abutting  upon  certain  kinds  of  side- 
walks only  does  not  make  the  by-law  void. 

The  defendant  also  contends  that  the  by- 
law is  void  because  it  imposes  as  a  fixed  pen- 
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alty  tbe  nwTlimiin  penalty  antborlzed  by  Fab. 
St  c.  63,  {  9.  He  attempts  to  d»w  from  tbe 
fact  that  under  tbe  provlslonB  of  Pnb.  St  c. 
27,  {  20,  tbe  town  may  recover  of  the  delln- 
qnent  in  an  action  of  contract  tbe  expense  of 
performing  the  duty  by  Its  ofiSclals,  not  ex- 
ceeding the  penalty  Imposed  by  tbe  by-law, 
tbe  Inference  of  law  that  a  fixed  i)enalty 
which  may  exceed  tbe  amount  of  tbe  expense 
is  Invalid.  In  our  opinion  tills  leasoning  is 
ptiH/innrt    jSxceptioDS  Overruled. 


(16S  Hus.  67) 

WATSON  V.  8ILSBT.  Deputy   SherifC  (two 

cases). 

(Supreme  Judicial  Court  of  Massachusetts. 

SufCcdlc     May  19,  1896.) 

BaLB  — FkADD  OV  FDBCHASBB  —  QUBSTIOS  VOB 

Just. 
In  replevin  against  an  officer,  to  recover 
goods  sold  by  plaintiff  to  a  firm  against  whom 
defendant  had  levied  an  attachment,  on  the 
ground  that  the  firm  porehased  the  goods  with 
the  fraudulent  intent  not  to  pay  for  them,  if 
the  Jury  believed  all  the  testimony  of  a  member 
of  such  firm,  tiiey  would  have  heen  obliged  to 
find  that  when  the  firm  obtained  the  goods, 
they  had  no  intention  t»  avoid  paying  for  them. 
But  there  was  evidence  tending  to  show  that 
such  firm  had  been  deeply  insolvent  for  a  long 
time;  that  nearly  a  year  before  the  last  pur^ 
chase  from  plaintiff,  they  told  R.  &  D.,  other 
creditors,  that  they  owed  about  $126jPO0,  and 
Iiad  assets  amounting  to  only  about  ^30,000  or 
$40,000,  and  must  fail:  that  they  then  owed 
B.  &  D.  about  $40,(X)0,  and  under  some  ar- 
rangement with  them  continued  business  with- 
out disclosing  their  condition  to  their  other 
creditors;  that  before  their  failure,  R.  &  D. 
held  980,000  or  $90,000  of  their  accommodation 
paper;  that  they  gave  bills  of  sale  of  all  their 
property  to  B.  &  D.,  who  were  also  insolvent; 
and  that  tile  goods  were  bought  of  plaintiff,  at 
short  intervals,  at  four  different  times,  on  four 
months'  credit  and  amounted  to  about  $7,200 
in  value.  Betd,  that  there  was  evidence  of  a 
fraudulent  purpose  not  to  pay  for  the  goods  suf- 
ficient to  take  the  case  to  the  jury. 

Exceptions  from  superior  court  Suffolk 
county;   John  W.  Hammond,  Judge. 

Separate  actions  of  replevin  by  James  M. 
Watson  against  Joseph  P.  Sllsby,  Jr.,  to  re- 
cover goods  on  which  defendant  as  deputy 
sheriff,  had  levied  an  attachment  as  tbe 
property  of  Phelps  &  liOmbard.  Tbe  ac- 
tions were  tried  together.  There  was  a  ver- 
dict for  defendant  directed  by  the  court  and 
plaintiff  excepts.    Exceptions  sustained. 

Alfred  Hemenway,  (Jharles  W.  Bartlett 
and  D.  F.  Kimball,  for  plaintiff.  Robert  M. 
Morse  and  Charles  B.  Hellier,  for  defendant 

KNOWLTON,  J.  The  property  which  the 
plaintiff  seeks  to  recover  in  these  actions 
was  sold  by  him  to  Phelps  &  lAmbard, 
whose  titie  tbe  defendant  represents.  The 
question  presented  at  tbe  trial  was  whether 
Phelps  Sc  Lombard  bought  tbe  goods  with 
an  Intention  not  to  pay  for  them.  The  court 
ruled  that  there  was  no  evidence  in  favor  of 
tbe  plaintiff  to  be  submitted  to  the  jury  on 
this  question,  and  directed  a,  verdict  for  the 


defendant  The  exception  to  this  ruling  pre- 
sents the  only  question  before  us.  It  is  a 
general  rule  of  law,  both  In  England  and  in 
this  country,  and  it  Is  well  settied  in  tills 
commonwealth,  that  one  who  buys  goods 
with  a  preconceived  intention  not  to  pay  for 
them  is  guilty  <tf  a  fraud  upon  tbe  vendor 
which  makes  the  contract  voidable  at  the 
vendor's  election.  Dow  v.  SanlxMn,  8  Allen, 
181;  Kline  v.  Baker,  99  Mass.  253;  Bowley 
V.  Blgelow,  12  Pick.  807-311;  BenJ.  Sales  (6th 
Am.  Ed.)  888-443;  DonaldsMi  v.  Farwell,  93 
U.  S.  633;  Stewart  v.  Emerson,  62  N.  H. 
801,  and  cases  cited;  Dalton  v.  Thurston,  15 
B.  I.  418,  7  AtL  112;  Whitten  v.  PiUwatra, 
129  N.  Y.  626,  29  N.  B.  298;  PoweU  v.  Brad- 
lee,  9  601  &  J.  220;  Talcott  v.  Henderson,  81 
.Ohio  St  162-166.  In  Dow  v.  Sanborn,  obi 
supra,  Mr.  Justice  Hoar  says:  "In  such  a 
case  the  fraudiilent  party  pretends  to  be  a 
purchaser  when  he  is  not  but  is  in  tact  at- 
tempting to  obtain  poesession  of  the  property 
of  another  dishonestly,  with  a  view  to  de- 
prive bim  of  it  without  consideration.  So 
far  as  the  buyer  is  concerned,  the  whole  sale 
Is  a  mere  fiction  and  delusion,  imposed  up- 
on the  seller  to  induce  him  to  i»art  with  the 
poBsessioa  If  it  be  said  tliat  a  mere  inten- 
tion does  not  constitute  a  fraud,  the  answer 
Is  tliat  the  purchase  with  such  a  fraudulent 
Intention  is  a  fraudulent  act  In  its  moral 
quality  It  is  Iiard  to  distinguish  it  from  lar- 
ceny." On  the  other  band.  It  is  generally 
held  that  mere  Insolvency  of  the  buyer,  with 
a  probability  that  be  wUl  not  be  able  to  pay 
for  tbe  property,  although  known  to  him  and 
not  disclosed  to  the  seller,  will  not  defeat  the 
contract  tf  the  purchase  Is  made  with  a  hope 
to  be  able  to  pay,  and  with  an  intenti<Hi  to 
pay.  If  possible.  Com.  v.  Eastman,  1  Cnsta. 
189;  Morrill  v.  Blackman,  42  Conn.  824; 
Dalton  V.  Thurston,  15  R.  I.  418,  7  Aa  112; 
Talcott  V.  Hffliderson,  31  Ohio  St  162;  Gar- 
butt  V.  Bank,  22  Wis.  368;  Kelsey  v.  Harri- 
son, 29  Kan.  143.  The  ability  of  purchasers 
to  pay  for  goods  bought  on  credit  is  often  a 
matter  of  great  uncertainty,  and  in  tbe  ab- 
sence of  any  other  fraudulent  conduct  it 
would  be  too  strict  a  rule  to  bold  one  guilty 
of  fraud  for  buying  without  tbe  present 
means  to  pay,  if  he  has  a  hope  and  a  pur- 
pose to  pay,  If  possible.  In  the  future.  But 
one  is  presumed  to  Intoid  the  ordinary  and 
natural  consequences  of  his  act  u>d  a  pur- 
chase of  property  without  any  reasonable  ex- 
pectation of  paying  for  it  may  be  evidence 
of  an  intention  to  obtain  it  without  paying 
for  it  at  any  time.  A  purchase  with  such  a 
preconceived  intention  is  a  fraudulent  act 

Tbe  precise  question  before  us  is  whether 
the  bill  of  exceptions  shows  any  evidence  of 
a  fraudulent  purchase.  An  important  part 
of  tbe  testimony  Introduced  by  tbe  plaintiff 
came  from  Phelps,  of  the  firm  of  Phelps  & 
Lombard,  who  bought  the  goods;  and  It  may 
be  assumed  that  If  the  jury  believed  all  of 
his  testimony,  tbey  would  be  obliged  to  find 
that  when  bis  firm  obtained  tbe  goods,  tbejj; 
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had  no  Intention  to  aroid  paying  for  tliem, 
bnt  expected  to  pay  if  tbey  were  able  to  go 
on  with  tti^r  business,  and  exiiected  to  go  (Xi 
with  the  business  long  enough  at  least  to  en- 
able them  to  pay  the  plaintiff's  notes  as  they 
became  due.  But  the  Jury  might  believe  a 
part  of  the  testimony  of  the  witness  and  dis- 
believe other  parts  of  it.  The  evidence  tend- 
ed to  show  that  Phelps  &  Lombard  had  been 
deeply  Insolvent  for  a  long  time.  Nearly  a 
year  before  the  last  purchase  from  the  plain- 
tiff they  had  told  their  creditors  RichardscHi 
&  Dennie  that  they  must  fail,  and  that  they 
owed  about  $125,000,  and  had  assets  amount- 
ing to  only  about  $30,000  mt  $40,000.  They 
then  owed  Richardson  &  Dennie  about  $40,- 
000.  Und«r  some  arrangement  with  Blch- 
ardson  A  Dennie,  they  continued  business 
without  disclosing  their  condition  to  their 
ether  creditors.  Richardson  &  Dennie  help- 
ed them  to  carry  on  the  businffls  by  buying 
goods  ft>r  them  and  helping  them  to  credit. 
Before  their  failure  Richardson  &  Denote 
held  th^  accommodation  pap«  to  the 
amount  of  between  $80,000  and  $90,000,  a 
very  large  increase  over  the  amount  held 
when  the  arrangement  was  made.  They 
gave  Mils  of  sale  to  Richardson  &  Dennie 
of  the  property  in  their  factory,  Including  the 
machinery  and  the  goods  which  they  bought 
from  time  to  time,  so  that,  when  they  failed, 
nearly  all  ot  their  assets  were  claimed  by  the 
aaslgnee  of  Rlcbardson  &  Dennie.  Rlcliard- 
8on  &  Dennie  were  insolvent,  and  their  fail- 
ure occnired  Just  before  that  of  Phelps  & 
Lombard.  The  goods  for  which  these  suits 
are  brought  were  bought,  at  short  Intervals, 
at  four  different  times,  on  four  months'  cred- 
it, and  they  amount  to  nearly  $7,200  in  value. 
All  these  matters  might  Iiave  been  l>elieved 
by  the  Jury  to  be  established,  while  they 
might  have  disbelieved  many  of  the  other 
statements  made  by  Phelps  in  bis  testimony. 
If  one  buys  goods  in  his  business  under  cir- 
cumstances which  Indicate  that  he  can  liave 
no  reasonable  expectation  of  ever  paying  for 
them,  when  he  holds  himself  out  by  his  man- 
ner of  doing  business  as  a  man  of  ample 
property,  this  Is  evidence  from  which  a  Jury 
may  infer  that  he  buys  with  an  intention  not 
to  pay  for  them.  Rowley  v.  Blgelow,  12 
Pick.  307-311;  Com.  v.  Bastman,  1  Onsh. 
189-221;  Biggs  v.  Barry,  2  Curt  269,  Fed 
Caa  No.  1,402;  Dalton  v.  Thurston,  15  R.  I. 
418,  7  Att.  112;  Whltten  v.  Fltswater,  129  N. 
Y.  626,  29  N.  B.  298;  Talcott  v.  Henderson, 
81  Ohio  St  162-165;  Jaffrey  v.  Brown,  29 
Fed.  476;  Davis  v.  Stewart,  8  Fed.  803;  Bd- 
Bon  V.  Hud8<»,  83  Mich.  450,  47  N.  W.  847; 
Slagle  &  Co.  V.  Goodnow,  45  Minn.  631,  48 
N.  W.  402;  Devoe  v.  Brandt,  53  N.  Y.  462. 
The  difference  between  a  purchase  of  prop- 
erty with  an  intention  not  to  pay  for  it,  and 
a  purchase  with  knowledge  that  one  has  not 
the  means  of  paying  for  it,  nor  any  reasona- 
ble expectation  of  ever  being  able  to  pay, 
and  with  no  definite  intention  In  regard  to 
paying,  is  alight,  and  in  reference  to  the  prob- 


ability of  payment  is  practically  of  bnt  little 
importance.  An  intention  is  ordinarily  to  be 
Inferred  from  conduct  and  circumstances. 
But  to  cohatitute  a  fraud  which  will  avoid 
the  contract  there  must  be  a  definite,  oon- 
Bdous  intent  not  to  pay.  If  it  were  bdd 
that  there  are  no  facts  testified  to  In  tbe 
present  case  which  furnish  any  evidence  of  a 
fraudulent  purpose,  there  would  be  very  few 
cases  in  which  such  a  purpose  could  ever  be 
shown.  We  are  of  (pinion  that  tbe  case 
should  have  been  submitted  to  the  Jury.  Elx- 
oeptions  sustained. 

(186  HaSB.  Ta) 
BROWN  V,  JARVIS  BNOINBBRINO  CO. 
(Supreme  Judicial  Court  of  MaasadiaaettB. 
Suffolk.  May  20,  1896.) 
Kboliobiiob  or  Sibtiht— Hastbb'b  Li^biutt  to 
Thihd  PsBaOMB. 
While  defendant's  employte  were  con- 
structing a  fooDdation  for  a  printing  presa  un- 
der a  contract  between  defendant  and  a  news- 
imper  company,  such  employes  being  paid  by 
the  hour  for  the  time  they  were  actually  at 
work,  plaintiff  baclied  his  van  to  the  rear  of  the 
bnildmg,  to  deliver  paper  to  the  company,  and, 
it  being  necessary  to  suspend  defendant's  work 
during  the  unloading  of  the  paper,  one  of  the 
defendant's  employ^  at  the  directiou  of  his 
foreman,  bnt  without  the  knowledge  or  request 
of  plaintiff,  got  upon  the  van  to  aaust  in  unload- 
ing, and  carelessly  set  in  motion  a  roll  of  p«- 
l)cr,  which  rolled  from  the  van.  and  injured 
plaintiff.     Bdd,  that  defendant  »aa  not  liable. 

Bxceptlons  from  superior  court,  Suffolk 
county;  Caleb  Blodgett  Judge. 

Action  by  William  B.  Brown  against  the 
Jarvls  Bnglneertng  Company  to  recover  for 
personal  Injuries.  There  was  a  verdict  for 
plaintiff,  and  defendant  brings  exceptions. 
Exceptions  susiained. 

Sherman  L.  Whipple  and  George  A. 
Saltmarsh,  for  plaintiff.  Stephen  H.  Tyng 
and  George  F.  Piper,  for  defendant 

LATHROP,  J.  This  is  an  action  of  tort 
for  personal  injuries.  The  defendant  bad 
a  contract  with  the  Advertiser  Company 
to  construct  a  brick  and  mortar  foundation 
for  a  printing  preea  in  the  basement  of  tbe 
Advertiser  Building.  It  sent  three  or  four 
of  its  workmen  there  to  do  the  woric,  in 
charge  of  and  under  tbe  direction  of  one 
Healey.  While  the  men  were  at  work,  the 
plaintiff,  a  driver  of  a  van  containing  rolls 
of  paper,  backed  up  his  van  to  the  rear  en- 
trance of  the  building  to  deliver  the  paper 
to  the  Advertiser  Company.  It  was  neces- 
sary that  the  defendant's  worit  should  be 
suspended  while  the  paper  was  being  un- 
loaded and  rolled  into  the  basement  One 
of  the  defendant's  men,  without  the  knowl- 
edge or  request  of  the  plaintiff,  got  upon 
the  dray  for  the  purpose  of  assisting  in  un- 
loading it  and  carelessly  set  in  motion  a 
roll  of  paper,  which  rolled  from  tbe  dray, 
and  struck  and  injured  the  plaintiff.  There 
was  evidence  tending  to  show  that  Healey 
ordered  his  mbn  to  go  out  and  assist  in  un- 
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loading  the  van,  so  that  the  defendant's 
work  might  be  suspended  as  short  a  time  as 
possible.  Healey  testified  that  he  gave  no 
such  order,  and  had  no  knowledge  that  any 
of  his  men  were  assisting  in  unloading  the 
yan.  If  further  appeared  that  Healey's  du- 
ties were  to  sui>erintend  the  construction  of 
the  foundation  for  the  printing  press,  and 
that  the  three  or  four  men  with  him  were 
under  his  direction,  and  in  the  employ  of 
the  defendant,  and  that  these  men  were 
tenders  or  helpers  in  carrying  brick  or  mor- 
tar. They  were  paid  by  the  hour,  and  when 
their  work  was  suspended  for  a  time  they 
received  no  pay  from  the  deiendant.  They 
did  not  receive  any  pay  for  the  time  the 
work  was  suspended  during  the  unloading 
of  the  dray,  which  consumed  about  one 
hour's  time.  The  defendant  requested  two 
rulings:  First,  that  the  section  could  not 
be  maintained;  second,  that  the  foreman  of 
the  defendant  had  no  authority  to  bind  the 
defendant  by  ordering  his  men  to  help  un- 
load the  rolls  of  paper  from  the  dray  driven 
by  the  plalntUF,  and.  If  he  did  so  order  any 
of  his  men,  that  the  defendant  would  not  be 
resi>on8ibIe  for  their  acts  while  engaged  In 
helping  unload  the  van.  Both  of  these  In- 
structions the  presiding  judge  refused  to 
give,  and  Instructed  the  jury  that.  If  the 
foreman,  for  the  purpose  of  carrying  for- 
ward the  work  which  he  was  sent  to  do,  and 
for  the  benefit  and  advantage  of  the  defend- 
ant, ordered  his  men  to  assist  in  unloading 
the  dray,  and  one  of  them  did  so  assist,  the 
defendant  would  be  responsible  for  any 
Injury  he  may  have  sufTered  by  the  careless 
net  of  the  workmen  who  assisted  In  unload- 
ing the  van.  The  Jury  returned  a  verdict 
for  the  plalntUI,  and  the  case  comes  before 
US  on  the  defendant's  exceptions  to  the  re- 
fusal of  the  judge  to  grive  the  rulings  re- 
quested and  to  the  ruling  given. 

The  question  of  law  presented  by  these 
exceptions  is  whether  the  evidence  would 
^'arrant  a  verdict  for  the  plaintiff,  and  this 
depends  upon  whether  the  foreman  and 
workman  acted  within  the  scope  of  their  em- 
ployment We  are  of  opinion  that  on  the 
evidence  a  verdict  for  the  plaintiff  would 
not  be  warranted.  The  defendant  employed 
these  men  to  construct  a  foundation  in  the 
basement,  and  did  not  employ  them  to  un- 
load vans,  or  to  do  any  other  act,  although 
such  act  might  In  some  way  expedite  the 


business  of  the  master.  The  act  of  the  de- 
fendant's servants  was  not  a  necessary  or 
natural  or  proper  result  of  anything  that 
the  servants  were  employed  to  do.  If  they 
had  volunteered,  at  the  request  of  the  plain- 
tiff, to  assist  him  In  unloading  the  van,  the 
defendant  would  not  have  been  liable.  Pot- 
ter V.  Faulkner.  1  Best  &  S.  800.  Here  the 
act  of  unloading  was  without  the  knowledge 
or  request  of  the  plaintiff,  and  was,  there- 
fore, an  act  for  which  the  defendant  is  not 
responsible.  Bowler  v.  O'Connell,  162  Mass. 
319,  38  N.  E.  498;  Harding  v.  City  of  Boston, 
163  Mass.  14,  39  N.  E.  411;  DrlscoU  v.  Scan- 
Ion  (Mass.)  43  N.  B.  100;  Lyons  v.  Martin, 
8  Adol.  &  B.  612;  MltcheU  v.  Crassweller,  13 
0.  B.  237;  Storey  v.  Ashton,  L.  R.  4  Q.  B. 
476;  Bolllngbroke  v.  Board,  L.  R.  9  O.  P. 
575;  Stevens  v.  Woodward,  6  Q.  B.  Dlv. 
318;  Rayner  v.  Mitchell,  2  C.  P.  Div.  357; 
M'Kenzle  v.  M'Leod.  10  Ring.  385.  Even  if 
the  act  of  Healey  in  directing  the  men  to 
unload  the  van  was  for  the  purpose  of  carry- 
ing forward  the  work,  and  for  the  benefit  of 
the  defendant,  yet,  as  this  act  was  not 
within  the  scope  of  his  employment,  the 
defendant  is  not  responsible.  In  the  con- 
struction of  a  building  it  frequently  hap- 
pens that  one  set  of  workmen  has  to  wait 
until  another  set  of  workmen  gets  through, 
but  it  never  has  been  supposed  that  this 
would  authorize  a  foreman  of  a  gang  of 
painters  to  direct  his  men  to  assist  carpen- 
ters or  plasterers,  or  to  attempt  to  do  their 
work,  although  the  doing  of  it  might,  in  a 
sense,  be  said  to  facilitate  the  carrying  for- 
ward of  the  wortc  of  painting.  Men  are  cm- 
ployed  because  they  are  supposed  to  be  skill- 
ful in  their  particular  trades,  and  when  they 
are  set  to  do  a  work  within  their  trade  they 
carry  no  implied  authority  from  their  master 
to  engage  in  any  other  trade.  In  Llmpus  v. 
Omnibus  Co.,  1  Hurl.  &  0.  526,  it  was  said 
by  Blackburn,  J.:  "It  Is  not  universally 
true  that  every  act  done  for  the  interest  of 
the  master  Is  done  in  the  course  of  the  em- 
ployment A  footman  might  think  It  for  the 
interest  of  his  master  to  drive  the  coach, 
but  no  one  could  say  that  it  was  within  the 
scope  of  the  footman's  employment,  and 
that  the  master  would  be  liable  for  damage 
resulting  from  the  willful  act  of  the  foot- 
man in  taking  charge  of  the  horses."  In  the 
opinion  of  a  majority  of  the  court,  the  entry 
must  be,  exceptions  sustained. 
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